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HEDNESLAY ﬁ?@ﬂﬁﬁ@%ﬂ SERSIY
October 27, 1943

e comml ttee reconvened at 1:50 p.m., Chairman

HMitehell presiding.

THE OHATHMAN: Gentlemen, Judse Clark asked us to go
ahszg on this ﬁﬁﬂdﬂﬁﬁa$i§3 Ruls. He ssld he might e & fey
minutes late.  The ﬁﬁbaemmitéeﬁ has 1%s rale. Do you want o
present Lt? Hajor Tolman, would you 1ike 3o sresent this rule
¢ the conmitise?

Mi. TOLHAR:  Whatever you think., I think I might ex-
plain about it a Llstile. Perhaps I ocugat tﬁ‘ex?iain what thene
cifferent papars ave,

| We sent out by mall herefofore two separate mimeo-
gwa?haﬁ copleg of propesed rules, on condemnation., On each of
thoze rules there has been work done with the Lands Division,
tie altorneys in the Justice Denariment who were asslgned 1o
sondemnation eases. We 9at down in COhiocage on the cocasion of
the masi&ﬁg of %he Amerloan Bar Assoolatlon there with attorneys
frcn the Lands Division and came $o an acscord on alwoss every -
thing, but when we sent that cooy out we Found other mabders sf
ferm snd style and expressicn ang §ﬁﬁéﬁaﬁ§iﬂﬁ—aﬂé capltallization
and some impﬁft&ﬁﬁ matters that we atill w@&%ﬁﬁ e chanos.
That is the copy that came 30 you in September scmetime, in
fugust or Sgptembar,

THE CHAIRMAN: The August 27 édrafi.
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MR, TOLMAN:  Augwst 27. Appended to that were notes
and formg. The papers that ﬁa vo been cireulated here &0 nos

nave the forma or the noten, 20 when we need o look =y

&

or & ﬁﬁﬁa.WElﬁill have t0¢ go baok, ahd I have some coples of
.ﬁhﬁﬁﬁ hers,

The paper that wes glven to you yﬁstar@ﬁy.wag &
aiw¢9ﬁ?apﬁ@ﬁ repreduetion of the draft whioh we zgresd BRon
Yeatapdny with the Department of Justice as the nesrsst approach
that we could get 5o settling all of our controversies. It
leaves, of course, the controversy as to the rule on dismiesal,
fhe paper that has been distributed to you here teday ig 2
papsr thal contalng the seocond ﬁr&fﬁﬁwith Lhe changes thal were
made by yesterday's déraft indisated on 14,

THE CHAIRMAN: You mean this last paper is the August
27 draft plus the changes that wers made in the last day o fwo?

HR. TOLMAH: Yes.

THE CHALRMAH: There the changes from the August 27
ﬁrafﬁ'ara shown by brackets and interilneations, the way ocur
Gther drafts are. 7

HR. TULEAN; Yes, siy; that is the situstion.

UeE DONWORTH:  Ewecuse me, I dc not %hink the
latter clause L8 carrsetly atated; that is, I 4o nod ses in
thiz draft that we recslvad yfaﬁaraay any bracke$s, and 8o

Tersh, showing tnw changea.

ME., Tﬁﬁﬁéﬁz He. That is the final thing.
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JLGE PONWORTH:  In other words, the cart is before
the herse. |
MA, TOLMAH:  The aﬁa you got Leday, Judge Donworih,
ahows thoss ldterlineations. , |
THE QHATHMAY: That 1=z what I was Salking ahﬂutez

HA., TOLMAN: That iz the one with the hesding at bthe

CEop of Lt.

JUDAE DONWORTH: Let me ask this: The mimsographed
1a the clean oopy of what you ars now prwgeaingy.isﬂ‘t.it?

| - HB, TURMAN: Yos,

JUDGE DOUWORTH: Oo I don't ase that thess brasksets,
and @6 forth, out much figure, sxeept hisborleally. This mimso-
graphed eopy (indicating) is the only thing befors the house.

THE CHAIRMAN: I don't know what you are referring to
By this, The only doecument handed 30 me lsg the ﬂewumant.wﬁiaﬁ
is hezded: “?ﬁ@_éugsat 27th agraft of the Uondemnation Hule
ré?iaeﬁ in aeéarﬁan@a wHth agreenent with the Department of
Justice drafs of Cotcber 26, 1947, Hew nmatter iz underscorsd,
@&i&tiana are bracketed.” Thet is the wp-to-date draft.

| JUDGE DOBIE: Here lg the one with those deletions.

JUDGE DONWOATH:; The ugmﬁé-ﬁata ene 1 mlaeographed,
not Sypewrltten. | |

THE GHAIBHAYN: OSo is thie one mimeographed.

¥E, ﬁfhﬁﬁﬁ: They are both mime Cgravhed,

JUDGE DONWCRTH: The one headed "10/26/43% 1o the
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clean P11 before the committes,
BENATOR PEPPRER: The only difference betwsen the two
is that the sarliier shows the bzekground of history in thai

some things are underlined and some things are bracketed, and

- the document befors the houss is as the thing would read if the

braaketéﬁ aatter wore ﬁmit@@ﬁ and the underssored matter sdded.
| HA, TOLMAN: Yes,

JUUGE DONWORTH: That is right.

THE CHAIBRMAN: My embarrasﬂﬁ@at came from the fact
that I never saw the gocumeant labslad “iﬁfﬁﬁfﬁ};” It wae notg
handed to me yesterday., The only thing that w&s glven o me
wag the dogument E referred %o, which ah@yﬁ the &if?eranﬁ@s
botwesn the final Graft and the August 27 draft. That was
Siven Lo me five minuﬁ@s ago as being the last thlng snd the
real thing.

MR, TOLMAN: I thought I handed 1t %o you, but I see

that I did not,

THR OHAIRMAN: Fe. I never saw it baf&=@_- How we
uiil*prsaeeﬁs Hg jor, $¢ oovnsider the &vaft of Hule 71-4 Wﬂiﬁh
is 1%%@1%& 2% the top "10/26/43, ¢

MR, TOLMAN: Mr. Chairmen, what is your jdea? Should
i resd these various ssetionsg?

THE CHAIRMAN: It is the same old story. When this
commitiss has to t&ké up &4 drafi ﬁhaﬁ they have never seen at

the meeting, they gen't gaﬁlvary Tar with 1t. I leave that to
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you. Haybe you want te tzke up the controversial maliers, or
1% may be your prefersnse 0 g6 through it subdivision by sub-
division. ‘hat would you recommend to the a@mmi%ﬁee?
HR, TCLMAN: I think perhaps we had betier go through
it subaivision by subdivision.
THE CHAIRMAN: Ig that agra&éble? 811 right. Cou-
mence now and go through 1t subdivision by subdivision.
MR, TOMAN:  This p»uls is givaﬁ the nunber 7l-4 20
28 not t¢ change the order of any other rule. It is based on
the origlnal rule, the number of which I have Torgotten.
PRLOFESSO0R GHERRY: Seventy-four. | S
MR, TOLEAN: It was printed in the report of 1538 and |
g&s withdrawn from the considsration of ﬁh&iﬁﬂﬁ?t. it follows
in generdl the order of those rules, The fires paragraph '

reads:

|
PRULE 7l-a. OOHDEMRATION OF PAURERTY FOR PUBLIU USE. }
The p?ﬁeaéure-fer the oondennation of property under the ﬁew@v_ l
of amiﬁéht demain is governsd hy the anplicable previsiong of
these rules, except as otherwlse provided in this rule.”

| May I make an explanstion ebout this hesding? The
Lands Division in the first place wsnted to make a unitary set
ef rules, s=nd in 1% they provided that no provisions ¢f the
general rules applisd to condemnation., They have withdrawn
frem that position. They tendered us & set of rules drafted on

the old priantsd ?ala that was in that repori, and then vut of
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that came the firest mimsographed dralt that you got with the:
nches and the otheps. Here you ses the radical changs in Lhelr

poalitlion iz Indleasted by the statemsnt That all of the rules,

80 Tar a8 $they sre applicable, apply to ctndemnstions, exoept

ap medified. These, then, are s statement of the modifiestions
in condemnation cases fros ths originsl gﬁﬁ@rai rulea,

{al JﬂﬁﬁyﬁR'G§ PROPERTIES. fne or Rore &ﬁ@&?&%@”-
plsoez of @%cp@rty sought o be tuken for the same use, whethep
in one or different ownership, may dbe p?ﬁ@ﬁ&ﬁ%ﬁ against in the
snme astion,"

PEAN HMORGAH:. Is that Yuses” or Puse"? . You pead 1t
in the singuler, and it i3 printed in the plural.

| THE CHAIRMAN: Plural, "uses.”

MR, TOLMAM: Plural.

SENATCR PEPPER: In 1ine 6 you used the singular as
you raad the word v-s-e. It cught Lo be plural &SI%he?@
printed, @ughﬁ it not?

Mit, TOLEAN: It is “uges.t

THE GHAIRMAN: aAnd he 8514 "one® iastesd of "ths
sans, |

ﬁﬁ; TULMAN: “the gzme uses,” because there may be
mOors than ope use,

. THE CHAIMAN: He ssid whether in one®. It would
be "whether in the sams or differsnt mwnerabigﬁ. ihere is nv

question zbeut the ldentity of ths coples?

*
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R, HAMMOHD: No, sir.

THE CHAIRMAN: Hss anybody & suggestion 10 make about
gubdivision (a)7 '

DEAN MORGAN: That seems all rlght.

THE CHAIRMAN: If not, we will o on to (D).

JULDGE DOBIT: That deesn’t mske any provision sbout
vepus in éiffaﬁsn% districts, I take i%. It is Just a genspal
provision to permit one procseding te take several plsces of
property.

THS CHAINMAN: ‘That is right.

JUDGE DONWORTH: Of course, the ovurt has the right
t@ arant mﬁparat@ twialﬁ“ﬁnéﬁr our other rales, if justics
mmBes 1% proper, | | |

HH, TOLMAN: Tea.

"(b) CCHPLAINT. The title of the action shall nume
the condemnory ag plalntifl, and the property d@ﬁigaaﬁeﬁ.by
guantity, let, pareel, or %tracst, and at least cne of the Gwners
&f_?ﬁftiéﬁ in interest, a8 defendants, ‘The complaint shall
name as &gfenéénts all owners of and partles iateresfed in She
nroparty scught te ﬁ& taken, 1f known, and all éthara ghall be
nade defendants under the designation of tUnknown Owners', The
somplaint or an exbiblt attached thereto shall alao centain a
briel deserintion «f the prﬁy&rﬁy'ra&sanaﬁly sufficlent for 1ts
iﬁ%nﬁiﬁiaatima, and & statement of ithe interest therseln sought

o be foken t
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Perhaps one word of comaent on the Title, There is
& growing hapit in all noedersn eases O emphaslize that thls isg

& proceeding in rem and, thersfore, ie repgarded zs the Unlted

G%ates v. 1000 or 10,000 acres of land, snd s8¢ forth. The

Depurtment of Justice suggested that we put in one name 46 help
in identifying the particulsr case. That is wﬁ& wa oome Lo
that sort of m‘ e, I aight é.ﬁ}r that the %itle is very sinilar
to the %itle of the cases in the oondemmation of property under
the tax laws and otherwise,

THE CHAIBMAN: I should like %0 ask this question,
Hajor. In lines 8 to 11 you are dealing with the $itle af.the
zotion, not %hé'beﬁy_ef-%h@ gomplaint. It says, "The title of
?ﬁ@ action shall name the condemnor as plaintify, ané the
property designated by quantiiy, 1ot, pareel, or tract®, Thas
meang that you have te deseribe witﬁ particularity every lot,
wract, and parcel in the iitle:; is that righ%?
ﬁﬁ,-i@&ﬁﬁﬁz Mo, sir. Thst is in the body of the
complalit, _ ' |

THE CHAIRMAR: But you say 1t 16 done in the title.

%a, TCLEAN: In bths title 4% is desoribed by guantity,
lot, or parsel, I have a form here.

JUDBE DOHwOITH: ?sﬁ,naﬁic%‘th& werd “er?, Th@-w@fﬁ
Hor® helps @utal You gan Just say "Agsinet 710 zores of land
ARG John Smith. |

THE CHAIRMAN: You don’t even have t¢ ssy what county
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or stats the land is lcocated in.
DEAH WCRGAN: ‘“quentity, lot, pareel, or tractt.
JUDGE DOEWOATH: Mot in the title but in the complaint.

the body of the cemplaint.

a1, TOLMAN: Here ig a form of the complaing, MNe.
Choirmen, end 1t shows the dlvision., Here are other ooples, it
anycne else wishes then.

THE CHAINWAN: You state Lhe lovation in your illus-
trabive example, but your rule doesa'l say that you have 0
deaignate the 1amaﬁi@ﬁ in ths Sitle. i% may be & peltity poelal,
at as I read 1% you dontt have 1o,

JUpGE pOIWORTH:  In the complalnt you have To give &
19@&1 gassrintlon, y%m gee, which would inolude the counly and
the state, and 8¢ Forth, but not in the Title.

PHE OHALIRMAN: You don't even have to s:y 1% 14 &

thousend acres of land in any loocation, do you?

JUDGE DONWORTH: Wo,

HoE

' THE CHAIRMAN: ‘The form Goes.
S JUnE pOEwERTH:  To distingulsh case A from cases B,
g, an$ §, you put in the name of one defendant, whlch gives you
that information.
THE CHALRMAN: 1 sew, ALl right.
MR, DOIE: Is thers sny obligatien on the part of
the Government $¢ fry 0 find cut who the owners ave, if known?

They can put in just the name of the owner of one paveel shon
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they happen 10 Enow and lsave all the rasi oul.

A, TOLYAN: In the body of the complsint a1l the
nreperiy is ﬁGQE?ihﬂﬁg In the $1ile you may say 1000 acres
of land in Montpumery County, Maryland.®

SERATCH PEPPER: %?; Pedge's question, Major, was
whether there was any duty on the part of the Goveramsnt 10
posertain as far as possible who other oynsra are--

WA, TOLMAN {Interposing): ©Oh, yes.

SEHATOR ?E?FEH:_ --0r whether they may put in st
one owaer and say "Unkanocwn® ae to the rest.

¥R, TOLEAN: Heo. It i= provided definlitely in ihe
rula that they must nane eyary yér%an‘wﬁa is Enown, sn tuner
or interesied parity.

Wi, DODGE: ¥Waeo is known, but there is no cbilgstion
$0 Tind out thoge thﬁyrQEn‘ﬁ now know. |

HR, TOLMAN: Those whose names are nct Enown and
those whoOSe nomues are mown but whoss wherssbouts sre not kaown
are vut in 5 separalte categery of "Unknown Cwmmers® and are deslt
with later on in the rules, |

THL OHAIRMAN: What ls youwr test Tor a known or
unknown owner? Who is the fellow whose ignorance setiles that?

Wi, TOLMAN: That ip definltely deseribed in aﬂ@tﬁaf
ruls that cones latsr @n. o

THY OHAIRMAN: Another rule?

Mr, TOLHAN: Yes.
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JUDGE DCUWORTH: The sene ruls, but another section.

PROFEBOOR SUNDERLAND: 1 wondered why this somplsing
shouldn't state the purpose of the baking and perhaps reler 0
the statute under which the taking was socught. Wouldn't that
inforsation be very useful?

JULGE DONIR: You mean for a navsl depot or soanething.

PROFESSCR SUSDERLAND: Yeg; so you could know whal
the %ﬁ?ﬁ?ﬂmﬁﬂt is twying Lo &0 afnd ﬁhﬁﬁk.wﬁﬁﬁhﬁy there 18 any
right under the statute to do what 1% is trying to do.

THE CHAIRMAN: Doesn't imply your complalnt bas ¢
state a cause of sction undey cur rules, & good olaim¥ 1T you
den't #llegs you ave faking it for an authorlized publie use,
yéu don't state & olalnm, |

PROFESBOA BUNDERLARD:  Under thls you don't have 0
state 1t. | |

THE ﬁﬁﬁzﬁﬁﬁﬁz ¥os: Ti-4 says that &ll the federal
rules &?ﬁly sxoignt as otherwlse sxpressly @P@Viﬁ&&,

| PROFESSCR SUNDERLAND: Here you give a detalled 1ist
of wﬁ@% 1s 0 be put into the complaint. Dossn't that conteol?

THE QHAIRMAN: Bo, it just nameos certaln things %o he
out 1%. It doesn't say that is all.

~ PROFEDBOR ﬁ@ﬁ&ﬁﬁ%ﬁﬁﬁ: I would say that ordlnarily,
if you glve a éaﬁaile& 1ist, it excludes whet lsn'i in the 1ist.

THE GHAIRNAN: No. It says the complaint shall neme

the defendante and deseribe the property.
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¥R, TOLMAN: Perhaps the form of complaint will help
you. The guestion of the use, anﬁ g0 forth, is referred té,
Perhaps it ought to be put iﬂ.here, but the form thai has besn
prepared for the aémplaint does show a statgmeﬁt of %the use
under the particular statute which authorizes The aan&emn&ticm.

There ig reference to 1%, and elsevhers that matter wlil be

dealt with. Hy suggssition is thal we take Professor Sunderland’'s

objeetion and, when we get through, if 4% hasn's been properiy

eured, we confer with him about it. I don't think 1% is really

necessary.

THE CHAIEMAN: I should suppose the first provision

in fule 7i-4 briangs inte operation every ¢ne of our rules as 1o

gﬁas the complaint should do, exeeph as otherwise atated. One
of the things our lederal rules ;equige is that the couplaing
shall state & good clalm on whioh relief can be granted, ang
in order to state a good claim in condemnation suits, you have
to allege whaﬁ the use is, &n authorlzed public use, and 8o on.

BERATCR PEPPER: I think it oust be like that, be-
cause There is nothing in subssetion (b) whieh reguires the :
cempléimt to contaln any statamﬁnt of the relief assked; no
statemnent that eanéamna%iﬁﬁ 1s sgought.

THL CHAIRMAN: Ho.

WE%&T&& PEPFEA: That 1z part of the general regulirs-
ment of the contents of the aumﬁl&in%, andé these are spesolal

reguirements spplicable to this typs of procseding.
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THE CHAIAMAN: Shall we go on now to {6}?
MA. PCLMAN: (o) PROCESS. (1) Hotice; Issusnse.”

You zoe, g@ substituss here the word *notiest ig'plaaﬁ af

% gummons.? If you uge the word "summons,¥ it would be ju@%.
like our general ruls, but in opder to emphasize the faot that
tris sdrg of process is different frod 2 provess on 3 pronis-
sory note and th&ﬁ it must give notice, we have called 1% &

notineg, But .1t iz a prossas,

#{1} Hotice:; Ilasusnce. The vlerk shall not.
iesue in condemnation cnses, the suhnons reguired by Rule. 4.
Ypdn the filing of the complalint and from time to $ime there-

after the plaintif? shall without court order Lzsus in lieu of

summonz, notices divected %0 all the defendants named or desige

nated in the complaint. Separats ané,aﬁﬁiﬁianal'ﬂaﬁiaﬁﬁ nay
be girscted to &ny'aae or more of the defendents, The issuance
and the ssrvice of the notice shall have the .same effect as
'that 6f the lssusnoe and Lhe service of the summons provided
for in Hule 4.0 |
| DEAY HMCRGAN: Here the plsintiff issues the notice

instesd of the marsh&ia '

THE CHAIRMAN: Instesd of the clerk,

LA ﬁﬁﬁﬁﬂﬁ: The plaintiff iﬁauaé the notise nere ,
instead of the slerk. |

MH. TOLMAN: Yes.

MR, DOBUE; I should like o file a profest aguinst
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the use of that woerd, which I regard as abominable, “issusnce.t
I just want to go On record as oppossd to any use of the woerd
i ssuanoe® anywhere,

MA. TCIMAN: What word 46 yow wanb to subsitute for

1p%¥

M, DUDGE: Issus. ‘

MR, BANMOID) 1% appesrs in the gensral rél@sﬁ

WR, DODOE; I protest sgalnst it there.

A, TMRLEAt: I had better mark ihat on the dusunent.

DEAN HORGAN: ‘That is doubly offensive.

SENRATOR PEPPER: The ﬂiffi&ul&y'witﬁ *igsue” iz that
that hesa a tethalcsl meaning.

¥R, TOLMEAN:T Two moesnlngs,

GERATOR PEPPER: ke technicsl mesning is that of a
print affirasd on ons side and ﬁﬁﬁiﬁ&,ﬂﬂ.tﬁ% other, znd that
isn’t the sense in which the word is used hers.

¥R. DODGE: In lines 28 and 23 the word *igsue? would
plainly covar the purpdse,

| HB. TCLKAN: Ve hwven't gotten o that lisme yet. I
gian't read that line., I vssd through line 26.

i, pULGR: Yes, but you resd 0 us 27 and 86,

THE GBRALIRMAH: Ho.

DEAH HORGANY Mo, T den't think s,

THE, QEAIRMAN: We mighﬁ wo on, them, %o ths next sub-

éivision, (2},
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#i, TOLHaty {3} :@ama;_?gnm. Tne notlice soall
state the oourt, the title of the aoticn, the namss of the de-
fandants $o whem it 1% cirscted, & brisf desordipblon of the

roperty reasonably sufficlent for i%s identification, e
interset sought to be taken, the tlume and place tihe defendante
shall appear and defend, and that in cate of fallure 10 do &9
Judgment by ﬁaf&ui% will be entered, ang bnat thersafter gy
cannet ralse any question of the plalntifi's right to sondemn
or ap %o ihe wvalue of the propsrty and osn be heard only as 1o

thelr rights to share in bthe &isﬁrimut*uﬂ of the award, The
avtice shall conelude with the asignebure of the pleintifits
ﬁttarﬁﬁy and an wddress within the Distries in whioh the seilon
ié rought wheve the plalntiff's attorney may be perved. The
notice need not cantaln a desoriptiom of aﬁv property otlap
than that seught to be taken from the par:,suns to whom the
netice 1s direscted.”

That is 56 gay, LT you wan% G take Johm Smith's
yweyafty} you direcl & eseparabe summons 0 him and desoribe his
property An his welt, and you 4on't have %0 pub in the whole
string of them there. (hese sugpestions come Trog the men who
o atiﬁmlly 4o thal wirk and iavw whe % g as8y way 0 ge un is.
I don't think i have %n”thing f&?%ﬂ&r to ﬁ&y about that seobion.

Tﬁm HAIRBAN:  We w131 go oz t0 {3), then.

A, TOLAAN: B3 5@?%16@.”~~

JUDGE DORWOHIH (Interposingl: Sxcuse ne, Major,
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Without underbtaking 60 delay &t thils fime, the pélint wes vade
by Professor Sunderland that the purposs of the taklng or any
set of facts showing that 1% le Tor public uss is ndt reguirsd
To he st&i&é,‘ in thwe mein, this rale was drawsm by Hajor Tolman,
aind I eeoperasted from fius %Q-%im@. With the exeepiion of wneg
or bwo specisl polnbs to which I will cell sttentlon ad the
gad of hig aﬁai@mﬁﬁﬁ,'z am not underitaking 0 go over the maln
body of thiﬁ ale., 1 thdink 1% is a Tact, as He., Bunderland
mentioned eariier iln this discusalon, that there 15 0o pro--
vision here for puiting in the complaint She purpose for which
“tine use 18 intended oy any allegation stivwing that 1t is &

public use that ig contemplated by the provseding. Ihat may be

impiied, but there is ao requiremsnt for 1%, as I uaderstand 1.

THE ﬁﬁ&iﬁﬁﬁﬁ: Why dontt we g0 back 0 subdivision
{b) snd sebtle whether we think there cught o be and avoid
uncertainly ag to what tioe complaint shall eontein, whelher
thers ought aot te be & provisien in subdivision (b) statiag
that, ié'&&éi%ién 0 desipgnating the land and the pariiss,
th&fﬁ@mpiaint shall &lso state the uses for which it is taken
Gver o yhatever you wand? Why not go back and 4o that right
new, a8 we g along? There is nothing later on in this rule
hat #3411 theow say Light on 1%, is there?

Wi, TOLEAN: Mr. Bitohell, I think there is. I think
you will know better whal 10 4o with 1% when you are oace

Theough with this, for this resson:  These matters are deals
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with in the provisions Ter the answer. Hwy are heve dealt
with rather @i@ﬁemﬁgg_;n the matier of ithe notlog, and then
our ruls prﬁ?iﬁ%é"ﬁﬁé&rﬁh@ae forms shall be illustrated Por the
PRI PESE. Tﬁié fﬁrm.%haﬁ wa &re presentlng dees indloste thal

tipose things are B0 be bhers. § sa perfestly williling 50 go

Baok, wat I tooughd 7 we were $0 go through it onoe and god
the dayiight of 1t once and ihen cams buck, we would 40 a
batber Job.

JUDUE DOHYRATH: 1 think se.

THE CHATRMAN: ALL zight.

BR, TonEadr  %(3) dervica. The aotios shall
sarved in @auruanua with the prévisions of Ruls B ersect thats

{4) OCopiss of bthe complaint need nos ve
gerved bub the »nleinbiff shall deposit with the clerk &% least
cne sopy of the oumplaint for the use of the defendants.”

The Departmeng oF Justice tell me that olien thelr
comalaint 485 & Dig as s Stelephone ¢lreaiory and that Shey asve
te take a truek and eend 3t sbout under he Gonformity Act,
whore 1t is provided that complalnte must be served on SVEry
cefendant, et LV 1s one OF ihe mesﬁrburaﬁaséme taings that

ie. They, therefore, ssk teo be relisved from fhal nro-
vislon of serving oopies of the conplaind on everybody snd e
Berve & notice of tie filing of the complalnt instead.
THYE GHAIRHAN: Tihelr notice gives all the information

that they need, ‘really. ALl right, g0 shead.
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abhorney may casuss nobloe Lo bDe sarved by ssuding a4 o0ny BErge

of by reglstered mall, rslurs recslnd rew
ant reslding #ithin o wilhoud the stale, ab 4is last Ruown
addreas, ?

LA A ’ L s g
Hovioe Ly mail

noet supblant oF baie the place of the avtice by bhe garshal.

BRTVEE svaryLoLdy who van be ssrved.

DEAE KUHRGAR: You say "exuvept that”.

B, TOLEAN: AC his elestion, the pleintiff’s abiceney

Efd, HAWHOND: I thought ths intention wes thalb it
shorld be in llieuw of servics by the mearsbsl, and a2t ¢ng {ixe
taose words appesred in that %ﬁﬂ%&ﬁﬁ,

HE, FLmAN: It isn't thers now,

THE CHATHMAR: 1% 1s plaln by tals that this is a

substitute for service lo acsordance wiih the provisions of
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Aule %, It says in linss 41 and ¥2: "The nolice shall be
s&&véﬁ in sooordance with the provisions of Bule 4 except thata®

DEAN BORGAH: Texcspt that?, yes. |

THE CHAIRMAM: Texespt that (11) 4% blsz election, the
plaintiffts attorney ﬂ&?'ﬁ&&&é notles o be served by sendiag
2 @lpy Shereol by registered meil, .... 0 any defendant reside
ing within o ﬁiﬁn@uﬁ‘ﬁh@ state”. Ia that goed ssrvicet

DEAN MORGAM: I% oertainly seems 10 be by fhat.

MR, TOLMAR: I think 1% is not, Hr, Chairman. Jap-
tainly as I interpreted %ﬁiﬁ.rala,‘ané as The &é@ﬁrtm@nt-ﬁam
gl ared o me wﬁaﬁ they wanted it For, 1t was to faclllitate the
#ore complete &is%amiﬁgﬁi@n of xﬁﬁwiﬁdga ef this proecegeding,

THE CHAIRMAN: why €idn't you say, then, "In addltion
to serving ln acoordsnce with Hule ¥, you may aleo mail &
notice”? | d

JUDGE DOHWORTHE: In my conversation with the Lands

Division officisls they gave expressiocn o this idea: They

sald, FWe often find enounbrances scattered &ll sround,

ﬁaﬁtgag@aa and others interested, chorged o0 the Owner, ﬁﬂﬁ’
oftentimes & morigagee may lLive in Chio or Pennsylvania or
some obher woslthy state." 30, 0 roach thaet man, they do nog
want 59 be requlred even to publish, but they want 1o serve
nim in this way, and I understand tﬁé% tﬁls ls & substitute
kindg of serviee even in the siabte where the properiy lies, if

the elestion of (the plaintlff's attorney leacs him 8¢ o aot.
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_ THE CHAIRMAN: Then 17 you have an owmer Living right
in the sszme olity vheres the land is loosted, In the sams disg-
trict, under thig rule;, Instead of sarving hia personslly, you
may send hinm a notics by registored mail, and that is all the
sgrvice you have 0 give him;

JUDGE DONWORTH: Thoet is my understending of waat
the Lends Livision gxpreasly intendsd here.

THE GHAIRMAN: I asked the Hpjor 1f that was dus
precese, and bhe seld 1t den’t., s he wony about thaid

MR, TOLEAN: It isn't what we mean 0 do, Judges.

JULRE DUHWORT: I an inolined o think on the teche
aloeal guestion iﬁ is due process, & good denl 1lke leaving the
notice a4t the last sbode, and 80 fﬁ?%h.‘ ¥ understand the rule
of due process s that any amebhod ressonably certeln (0 reseh
4 defendant is & good ﬂéﬁifiﬂﬁti@ﬁ.fﬂr 8 Judpment, andg ay
thought was thal 4T wes On Bhet lden Uhey were procesdling.

.. THE CHAIRMAN: You agres that this iz sn albernative
m&%hmawéf service both £or a asn personally ssrvadble within the
ﬁiﬂffiﬁﬁ and glsec for those ouboide?

JRGE DOHWCATH: That is my understending.
THE CHAIRMAN: A1l right.
HR, TOLMAN: Beoszuse 1t 1s s progesding in rea.
JULGE DOHwORTH: Largely so.
THE CHAIRMAH: ‘Thers isn't any doubt but that L1t is

an alternative {o service under Rule i,
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JUBGE DURYCRTH: a8 wwliien here, I don'’i think thers

is any doubt of Lt

THE GHAIBHAN: Yes.

MR, TOLMAN: Shall I take leeve G consider msking
pertain the statement that i made that they lotend ¢ have
service by the marshal of everyose who is avallable L0 saervigsy

THE ﬁﬁélﬁﬁﬁﬂ; @h@n they ougit t¢ rewrite the ruis,

W jor, because 1t dosaen't read thal way.

M, POLMAN: I will present a redvaft of thalb par-
tioular paragraph.

THE CHAIWAAN: Well, we don't ask you to. We may e |
stisfied with 1% as 11t is, but we agree here that mailing by
regiatered nall is an slisrnsative method ©F service v sarvice

under Aule 4.  That is Lbe way the mile reads., Doss the
Depariment @mgaat 6 tu&t?

';'&z"‘-i. DOLEAN: Mo, they don't., They want Lo serve
gverybedy in the district that can be served by the marshal,
but %h@y want aled o have the privilege of servies by mall,

5 3@%&&@& they nave & grest many persons vo be served, ang %G
make sure that %vﬂrymaay i1s gerved whon they Enow, they dedlared

s
def

initely thal they waunid, in addltion to the mwrviﬁﬁ by the
marsnal; o s2né nOLLoos by mall. Their purplae is 1o @yevﬁﬁﬁ
anybody's comiag in and saying, 1 alan't know I was served.®
They really want to sxpand that service and make 1t just as

notoricus as possible.
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SENATOR PEPPER:T HMajor, may [ sake & suggesTiony
B, TOLMAN:  Zes.
SENATCR PEPPEH: You and Judge Donwerth have differ-

ent Lmpressicns a8 to what 1% is The desire of the Lande

- Division to sccomplish.

g, TOMAH: TYes.

SERATOR PEPPEN: But however that msy be, the rule
se wrltten 18 gatisfactery te the Landg Division as well as %o
you snd Judge Donworthy

MR, TOLMAH:  Yesa.

SESATOR PEPPER: As written, % is reasonsbly clear,
18 1% not, that this is an alternhative or substiliute service
rather than sn adéltional ome. So, unless the Lands B&v&siﬁn
wants o revise the rule or ﬁnlass we think that the rule as
prasented 15 net sound, you would be content 16 ﬁave us adovpt
the rules zs you present it

MR, TILMAN: Yes, I would, bscsuse I think it is
@ﬁﬂﬂ@ﬁ,”%ﬁtzﬁtili I think the marshal ought to vy 0 serve
sverybody. I don't want anytbing in thess rules to inclioate
that we should shut off service by the marshal. I wouldn't
1ike Hhat.

THE CHAIRMAN: That is what 1% dees. ©F course,

thers is nothing under this rule to prevent the goverameni

| lawyer, 1f he wents to, fron serving him both weys, alihough

the rule regquires him Lo serve oaly one way. We shall have %0
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g6 on, I think, and let that ride for the present, Line b,

MR, ToLEAd:  Y{iil) Hetloe o an infant or an ig-

soapetent person shall be given by serving, in accordancs with

¢

ok

this rule, & person suthorized by iaw or under Hule 17(¢)
repragsent him. " :

THE CHALRMAN: subdivision {iv).

M., TOLKAR: OSomeone will have to read this.

SERATOR PEPPERT  Let me rasd LY Tor you.

FUDGE OGLARK: I will raad 1%, 17 you Iike.

“{iv} wWithout order of court, service on

peracns whose names are unkoown @nd personsg Whose nalgs sre Knowh
@ut widse addresess are unkown shall be made by pabliﬁhing
Twice in & newspaper having a genersl ecirculsation in the
viginlity of ﬁh@ property, & copy of the notice rﬁferr@& 6 in
paragraph {2} of tais sabéiwlai&n, alrected tc them sa 'Unknown
Cyners, ! the sscond publication to coocur at an inbterval of at

lesst one week but not nore then twe weelds alfter the first

publicstion. Oopdes of the noblee shall also be posted in a

censpleucus piace on each i1ot, pareel or trast of the '"Unknown

Uwners’ and at & county courd house in the county in which the

prooerty is loeated.
‘ *{v} Pursuant tc an order ©f the court,
the plalntiff may serve by publication or by posting, in ascord-

ance with subparagraph {iv] of paragraph {3) of thls subdivision,
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persong who otuprise a greup or cluss having the sase op
simllar intsrests whengver 1% is unduly expensive, burdensosme,
or impraoticable for $he slaintiff 30 asecertain thelr naves op
sddresses, Notices need not be addressed to each of such pore
sone indlviduslly but may be sddressed o them selleotively by
8 roasonably identifying descerinstion.? .

THE CHAIRMAS: This rule, them, settles the alffi-
sulty ﬁe‘%@ﬁ@ haﬁiag, dosan't 187 I% mekes 1% dlesr thet be-
fore you cun make a substitute service on unkanown parties, you
have to get an order of the court add satisfy hinm that vou
don't know who they sre o what thelr addresses sre sad thaet 1%
wold be ﬁﬁéﬁiy'ﬁﬁp$331V% $0 %y to find out.

_ DEAN HORGMM: That is by vosting or publication,
isn't it, but not by reglstered mail?

JUDGH DONWORTH: The rogistered mall stands. If you
aon't resch the person either by registersd mall or by personal
geyrvice, then this sgpliss,

| | THE CHAINMAN: 5&y§@ﬁe-y@u don't Know hls nane op
aam?t know hiz addrega. There is no registered mall involved.
| JULGE DONWORTH:  Then y@a-wéulé have—-

PROFESSOR OHERRY (Interpesing): Hequires.
iR, TOLHAR: Publication sné pesting.

JULGE CLARK: Under (iv) you publish 1% in 2 news-

My

PROFESSOA CHERRY: Without order.
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JUDGE CLARK: Uader {iv), line 53.

IHE CHAIHMAN: Thern I undersisnd that (v) deals with
cases where you reslly don't know but you could find out. |

DEAX RORGAN: This 18 in a olass, for & group or &
clags. You see, they don't want even. to have %o serve person-
21ly on esch member mf'theneiass.

JUDGE DONWORTH: A lzbor uanion, for instance,

DEAY MORGAN: A lsbor union thet owned property op
even & parinership. .

. JUDGE CLARK: Subdivision {iv) is the unknoun classj
{v) is the ovlass ©f those known but £00 numerous %o hit them
all.

THE CHAIRMAN: I see. Thank you.

JUDGE CLARK: TLine 72, subparagraph (vi): "Service
by mail is compleles upeon malling. SHervice by publicatien is
agmpleta woon the second publiocation. Serviece by posting is
complete upan'p@stingr“

im.liﬁe 75 we g0 bsek te paragfaph’(Q){ "Broof of

Service. Service by the marshal, his deputy or one spsclally

appointed by the ceourt, shall be prmvéﬁ by his official return.
Service by mailing, posting and publishing ghall be proved by
the certlficate of an attorney for the plaintiff. The @ertifi—'
cate of the plaintiff's attorney shall have like forece aﬁ&ﬂ
effect as the return of the marshal, Fallure to make proef of

service does not affect the validity of the service.®
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DEAN MORG4MH: ¥Wheb sbout that, mailng the certificate
ef the plalntliff's asttorney of ke some algnlty &8 & m&rﬁh&i's
revwrn?  That etrikes me as glviag this & it oo wach weighy,
beoause pracilcally all the cases have put & heavy burden oa
tne person atbtaseking t&a'ﬁ. E; marshal's retarn., ‘E don’$ think
you ought to have & very hesvy burdsn o atbtack the certiriaants
of an attornsy in a case éf this kind,

PROFESSOR SUNDERLAND: That reelly isn't under cath,
aven,

DRAN HORGAH: Not as much as an_affiﬁawit of service.

JUDGHE DBIE: Theve is a¢ bond.

DEAN HMOWGAN: You know how these things are done.

JUDGH CLARK: Buppbse you folks put & qusstion mark
there and see,

DEAN MORGAN: ‘I g3d put & gueation mark there when I
read 3% over, It bothsred ne ﬁané&é&rabzy. |

JUDGE CLARK: Paragraph (5): "Amendments of Notice

and of Proof of Servise. Al any time in 1%s alscretion ang
upen guch berms as 1t desme Just, the court may allow any nobioe
or pré@f‘af service $9 be amended, unless L% cleavly aépaara
Biat materlal prejudice would thereby result to the wsubsiantial
rights of the ﬁafﬁaﬁ&nﬁ.“'

I suppose this is esubdivieion {(d): "OEFINDAHT'S
ANSWER, The defendsnts shall gserve thelr aaswaré e the

plaintiff’s attorney at the plase deslgnated on the notice
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within 20 days alter completion ﬂf.ﬁﬂ??iﬁe of notice unon thesn
respactively and in their answers snsll stabe all thair de-
fenmas and objeotions, Lheir in%ﬁr%ﬁ%g in the pruperty, and
their rights %o compensation. A1l defenses, objeotione, and
rights not go aas@vteé are walived, except the »ight %o ghare in
the distribubion of the award, Ths elerk shall forthwlth and
frow tiuse Lo Time and without further ﬂw%isa,'ﬁnta? the delaul €
of the defendsnts e have not appesrad and defanded.’

The next subdivielon is {e): 7TAMENINENT OF PLEADINGS,
The plalntif? say s & natter of scurse and without order of
court ssend {he complaint at any tlme bzfore final Judguent.
Soplies of the améﬁéﬁag%ﬁ,na@& not be served but nobice of the
Piling of the amendments shall be served 1In accordanee with
Hﬁiﬁ ﬁib? upon the ?ﬁfﬁié% affscted thereby and not in defauly,
4% lesst one 2opy of such amendments shall be deposiiad with
the olerk for the use of the dsfendants. Any defendant served
with notice of the filing of an amendment shall serve his
answer therste within 20 daye after service ol the notlos of
£iling.®
| | THE CHAIRMAN: Does that ellow zn amendment to inciude
& plece of proparty thst wasn't originslly in the complalntg,
which nay bDe owned by-sﬁﬁﬁﬁnﬁ glae, another pariy?

35&&&-@&&%&: I think 1% does, but you will notice
in line 100 that in thal case there has to be new service upen

the partiss, not on the counsel., Rule 5{b) is asrvice upon the

b




1378 Ontario Street

51 Madison Ave.

541} No. Michigan Ave.

National Press Bldg.

The MASTER REPORTING CCMPANY, Inc.

Cleveland

Law Stenography © Sonventions ® General Reparting New York

Ghicago

Washington

28

parities,

THE GHAIRMAR: Tnlg Tellow lsu't a party, never was
made 8. It may be & techniesl pulnd. Gou asead.

} PROFESSOR CHERRY: Suppose he is & party and 18 in
default, would ysu add & new property of hig?

THE CHAIRMSN: That would be all right,

PROFESSOR CHERRY: why shouldn't he have notios?

THE GHAIRMAR: I was elbing the cage of an smendment
¥4 includs aﬁma property thal wasn't ln there originally, thas
belonged 10 a man who wasn't origlnally named, I supposs 1% is
taken Tor granted that would have to be served on the new owner.

PROFESYOR CHERRY: fThe man I mention 18 ia defauls.
althaagh e 1o in interest, is affected thereby, he iz in de-
Tavlt, 20 he gets no aotice. |

THE GHAIRMAN: ' Toat ie «ll plght.

PRAOPES30R QHERRY: Is 1t? He has defaul ted Jusd as
Lo ons yﬁ&gaﬁﬁyﬁ He aay nave a2 defense as to the other,

DEAN HORGAN: We roguire in our regular riles that a
gargwﬂ whao 13 in defaull shall be served LT you ssrve an
aﬂﬁi%iamal elalin against bim.

THE CHAZRMAK: That is right.

JUGGE CLARK: I think thers nay be & Little gap hers,
I anm fairly glear Trom wﬁét I heard on what they intended 0 &0,
i think you may want to wateh 1t on account of the languace,

but I heve no question but that they intended that to be served
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BEBEW.

MR, TOLEAN: What Line is $hat, Jucge Olark?
THE CHAIRMAN: Line 100. |

JUDEE OLABK: Line LOO. AL11 »ight, shall I go on now?
Line 105, subdivision (£): "SUBSTITUTICH OF PARTIES.

If a defendant dles or becomes incompetent afier the service of

. nobiss wpon hilm, the plaintiff shsll nob be required o give

any notice to any person because of deanth or incompetsnsy, nop

shall the death or insompetency of eny defendant abate the ae-

tion or reguire sny other person 10 be substituted s8 apariy.”

DEAN MORGaH: I want $0 pub & question mark alfisy
*incompeteney® ﬁhawegk I think incompétency there cupht %o be
discussed, ‘

JULGE CLARK: All right., Subdivision {g): FTRIAL.
(1) By Jury. Aoy party hay demand a wial by Jjury of the igsue
of compensation, by filing & demand therefor in ﬁriﬁing, whieh
nay bes @ﬁ@arséﬁ upon the complainit or the snswer, and mnay be
withﬁ?ama by any parity by filling & notise of wiﬁh&?ﬁ%ﬂlw The
gmaiaﬁiff*@ demand meat be Flled not later than ten dsys after
the @émglaiﬁ% is filed. A defendani’'s demand must be filed noi
Llater than ten days after the service of his answer. 4 eopy
6f the demand for jury trial need not be served. The Jury shall
be selected and impsneled as in other sivil actions. The court
in its diserstion may permit the Jury to view the property.

"{2} By CGourt.. Unless a Jury trial has been
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demanded pursuand to gmra@z*agﬁ {1 o¢ this subdivigion, trial
of all iaﬁﬁ@@ shall bs by the sowi.® _

| T™he next subdivision 1g (h) "DISMISEAL ﬁﬁ-éﬁ?iﬁﬁn”
This i3 the one, of course, wheore thers has been some differsnoe
of view.

*{1) 48 _of Aighk. At any %time prior %o the

vesting of the title sought 1o be aomirsd in the actlon, the
plaintif? may dismise the so¥ion in whole or in pari, without
eourt order, by filing a notice with the clerk setiing Jorin
brisfly and consisaly the properiy and interest-thereln as $o
whish %ha ackion iz dismiesed.

*2)

missed in wacls or in part and as $0 sny person or properiy,

By B¥lvulation. The actlon wmay be dis-

by filing 2 stipulsfion or dlsmissal.”
I wondey 1f That ﬁughﬁ.néﬁ 3o be “off,
MR, TOLMAN: It should be "of".
ﬁgﬁé HORGAN:  ROLY,
JUREH CLARE:; {3} In all other respects the elfect

'ef sny dlsmisssl is t0 be determined by the provisions of

Hule ﬁ%{&}#”

The next is Judge Donworth's glternative for gub-
division (R): PDISHISSAL OF THY ACTIGN. Plaintdf? asy dlomiss
the action, in whole or in part, =zt any time prior to the saley
of fimaitguﬁgment, ut 10 the plaintifl has taken tiile v

possession, dlsmlssal shall be uvnly under order of gours o by
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ﬁ%ﬁg&laﬁiea with all parties affected by th&-ﬁiamiaaal o arsg
noet in éefzuli.? |

The pezt subdivision is {1} PABSESIMERT #CH

BENEFITS, I in connsotion with the condemnation of private

sroperty for public use & speclal ascessment or epecial bax 18
gought ﬁé be levied op properiy aot tsken, whieh lis ailﬁgaé 0
he benefited by reapon of the taking, the assessment of the
tax may bs Zﬁ?iﬂé snd ovllegtsd in the manner provided by the
law authoriziang it.%

The next subdivision is {J): "COPLIANCE WITH STATE
PROCEDUAT:  If the notlion involves the taking of property for
public use under the right of eainent dosain arising uvnder the
s#ﬂﬂti%ﬁ%i@ﬁ or statutey of a stste, the foregoing provigions
ef thiz Hule 71-A shall aet apply and the sotion ghall be con-
dueted in conformity, as nesr as may be, with the procedural
rules yreﬁa?1§e& by the laws ¢f that state for similar procead-
ings in the stabe oourts, subjeat to émeh changez as the dis-
trick a&ﬁét shall by rule or order direct for the purposs of
sdapting the state vrocedure to the applicable requirements of
the practice in the ﬁiﬁtriﬁt.caurts.“

Then, {k): ‘“Paragrsph {7} of subdivision (&) of
flale 81 is rescinded.”

JUDGE DORYORTH: If I nlght make somw observationg
in regerdé to (1), I sm the author of (J) and it is to continue

in Torece the prosedure with which the courds and ativrneys in
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2ll the states are faaxilisr relsllag o the condemnaltions undsy
thelr particular enactments. It should not be thoughi thal
1148 18 & vare situation., Un the sontrary, in the states of
Cregon and %&éﬁiﬁgtﬁﬁ‘ﬁhﬁrﬁ are pending now OrF ars about ¢ be
started or have been condueted in the past year condsunation
procesdings where, I am told, the amcunt in dlspute is over

50 million dollars.

THE UHAIRMAY: By the stabe or by staite sorporaiions?

JUDGE DONWwORTH: By a%ate sopporations.

THE CHAIRMAN: Hot by the Federal Government.

SJUDGE DURWORTH:  Guite true. Looally the districts
ars Enown &g “F,ﬁ;ﬁ,”.ﬁiaﬁrietawwﬁuﬁlia Utility Slisvricts. “ﬂe
sgntlnent ont there and the leglalstive eanscetmends ratiesr favor
the oreatlion of sunliocipal corperations, uvsuslly coexiensive
with the county but in sone cases much larger, and these public
sorporations instlitute proceedings (o condemn awsy the rights
ef the privete ewnorg of electriosl power projects. Then, alse,
ths ?&ii?@&ﬁ gompanies, all of yhich sre non-resident corpora~
ﬁi@ﬁ%.iﬂ cur state {the four prineipal railrosd companies are
the Great Northeran, the Northern Paelflo, the Hilwaukee, and
the Unjion Paoifie}l, much prefer when they atart a asn&émnazian

progeecling 0 8%ar¥ 4t ln the federal court. dhen I was on

the bench, I preslded at a large nuvber of trials; sometimes

1t wae & suecoession of trials running over s period of some

twe months, and 1% worked very well. This wae the proceeding
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33-34

that we went under. |
Gne gifficulsy of wrying to set w a federsl prﬁggﬁayﬁ :
for thait type of astion i$ that the procedural provisions of
the state statutes snd, to some extent, the provisions of the
state conatltutions mingle procedure with substanse, and 4t
would not da.ta gay that you can go inte a federal COUP L, g
serving the substantlal rights of the partiss, besause, as I .
Bay, of the @r@a@ﬁura aot hﬁiﬂg substence. Thiz whole vule iz
drawn on the theory that eminent domaln procesdings are not
substantlel rights but are procedurd, and the lawyers ané the |
Judges with whom I have spoken in our stase say that 1t wouid |
ba a very uﬁfa?tuﬁat@_thiﬂg to zke away a2 procpdure which thse
fgé@ra1 sourte are working with very satisfactorily and which
they find entlrely adequate both.Tor plalntif? and deTendsnt,

sad substltute a new proceeding sush &s 1s cuslined in the

The Lands Division, as I understend 1%, aays, “¥e
are not doncerned in this, If this sulte the bench and bar of
t;&zéwmﬁ%ﬁy, 18t 1t go. we don't carve,?

| o I hops that a favopable view will be taken of the
provisians of {3}, whatever may e thought of the other oroe
vislonsg, _

JUDGE DOBIE: That spplies only B0 bakings undew
atate law. |

JULGE DONWORTH:  Absclutely.

%
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JULEE DOBIE: It deesn’t affect takings by the United

States under federal law, -
| JUDGE DONWORTH:  Absolutely. ,

SERATOR LOPTIN: Hr. Chalrman, I have to leave about
four-thirty té-@&ﬁ@h & traln., I wonder 17 we ean'i ﬁiéﬁmsg
é%%@iv&axmn {n}, Dismiseal of Setlon, whileh sesus 0 bs the
sentroversial gection of this whele ?vmaﬁﬁu?ﬁﬁ Tiras, |

THE CHAZARAN: &11 right. Gc ahesd and say what you
like to about 1%,

SENATOR LOPTING  The obaervation that I want to nake
13 that 1t orovides dismissal of action Tirst ss of ik,

A% any time @riér te the veating of the Biils soughi Lo be

aequired® (... “the plain$iff may dlsmies® without ordey of

the court. All the osses clbed in the memorandum furnished us
By the reporter, insluding the United Staten Supreme Lourt,
hold that vesting of $1tle in a oondemnation proceeding ¢oes
net take %l&@é until there 1 awvard and the Bovernmens Days
the maﬁ?ﬁy. Until then, the 18%ie does not pass, Construing
thié provision in the lightlwf tutse deolsicong, whieh we musy,
the Government would have the right at any time prior not only
to the award but to the actusl payment of thﬁlmwmay by the
Uoverament to the owner of the property to dlemiss the procesd-
ing.

1 den't know that thai wss the intention of the De-

partment of Justise, buf reacing it in the 1ight of thoge

&
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sases, Lhers is ﬁﬁ.@tﬂ@r eonolusion that we oan arrive as, $o
I Wﬁmlﬁ.éﬁftﬁiﬁiy oppose that provision in its present gheape.

1 4o not feel thatl the Govermment sheould have the right 6 dis-
misa & procesding up $o that very last polnt.

| YHE CHAIRMAN: Judge Doaworth's alternative was o
put a cheek on that in this way: that 1t could be done any
time before the final judgment, that the &avafﬁmen% gould 4is-
miss at itﬁ‘eieeﬁianugs a matter of right, axeept\ﬁh&t, whe thar
they have teksn the title technlieally or not, 17 they have
actually g@é@ inte pogpegsion snd used 1t for anything, then

hey couldn't dismiss without leave of the coury, stipula%i@n,
wﬁiah Wﬁﬁiﬁ'iﬁ?ﬁiV§, 1 suppose, the condition that the Govern-
mémt would have 6 pay for such use as it put the property i
pending the procesding. ‘That is hle alternative.

A I right? I that the substanse of your slieraate
provision? _

JUDGE DONWORTH: Tes. If I alzht amplify a litile,
there has been & great deal sf condemnation by the United
.ﬁ%at@a in the State of Wezhington in the last few years, and
there are pending now a very large number of cases. Thers )
two grounds of complaint about dlsmisssls by the Government. |
Une 18 the ouse where the piaintiff”hﬁa not taken poessesalon
but has carried the case through to & verdlet$ and the verdlet
iﬁ‘anaati$f&@ta?y. There have been soveral cases of that kind

where the United States has dlsmiesed buocause the defendant
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ﬁnéiﬁ%@ﬁ on the verdict and wouldn®s ocoupremize for sny less.
40 the United States says, "Wery well, we will disaiss.® One
of thoze easss got into the newspapers ous thers. The judge
said, "I gon't like to dismiss this, bub you nave the right.
You hsven't buken possession. It Lo trus a vesdiel is

dered, but the plalntlff msy dismies.® ¢ the plalntify

i

pouc

£
disminssd, snd the Pesult was thet & nah of aederabe means,
whi: bad &mplﬁy@é an atta?n@y and ocondueted a trial ¢f zome
1ittle cuprstion, was in hard luek.

I naven't tried B0 cover that in ay »roposal of {h).
It seemed te me thal that wesn't a2 sufficisnt mebtier for us 16
moddily in this rule.  Uthersmay think differently.

The second ground of objeetion is thia: ?ﬁﬁra e
geversl statutes of the United States (I know of sboud four,

I think thers ars ssveral others) wideh provids that after

& pondaanstlion sult 12 begun, The plainidifl may file in souet
what 15 called & "decloration of taking,” may estimate bhe
amount of sompénsatlion snd may deptelt iln courd a ceriain
antunt which the dafendant may slect e take more or iess wi the
cut prejudice. |

Toen, in zddltion o thet, in the sct of 1542 Congress
went farther than it ever hsed pone. In the Aot of Hareh 27,

1942, known as the Becond War Foweps Aot Of Lo4o ;s & olause was

ingerted reading se follews: pon or after the Filing of the

condeunation petition, lamediate possesaion may be taken snd
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the properiy may be a&eapi&&, used, and inproved for the
surpoeses of this Acs, notwithotanding sny other law.”

Under the War Powers ﬁﬁt-ﬁf.‘ﬁﬁ, 1% isn't even necag-
sary 0 file a é@eiargtian of taking or to make a depesly in
sourt. The fact that the proseeding has been begun i8 suffi-
clent authority fer the Oovernment to take this immediats
posgessiom,. |
| I very strenucusly objeet to any dlsmissal here
there has been 2 takiang of possession, whether titls has passed
or not, becauss if possegsion bas been taken, & great deal of
damnage EES-h@en Gdone; and 11 the plsintif? may dlsmiss at such
?% stage, then the defendant is rémidtted to the Couwrt of Ulalms
ge zet his dumages for the title that has paased o for the
ohsgsssion that ke has lost in 15&@@?&?&&@& with his oeoupancy
rights.

_I thought 1% was falr to proeposs, as in my alierna-
tive, that "Plaintiff may dismiss the sseiion, ian whols or in
@ar%; a% any time prier to the entry of final Judgnent,® sven
though the resstn for his ﬁismiasal.ia that he doesn't like
the %aréiﬁt {%%é% ig not here, but it is implied), "but i¥ the
plaintif? has taken title or pesseaplon, dliemlsasl shall be
only undsr crier of courtg e# by ati@ulaﬁiah with 211 parties
.&ffea%a&'%y the dismiesal who are not in default.® *

in dlsouassing this with the Lands Division officiasls,

tuey sgy the aa&r@ might be econstruesd under this to have nower



erty pay be occupled, used, and improved for tha
» of this ac%, matwithst&é&iﬁg any o6ther law,”
.......... ;gﬁéﬂymgh&”@&y.?ﬁw@?gwgﬂ%m@?Lig@Emi@migﬁt%hgvﬁﬁ”ﬁ@ﬁ@ﬂﬂ
File a detlaration of taking or to make a depeslis in
The ¥act that the proceedlng hes haen’hﬁguﬁ is suffi~
thority for the Government to take this immediate
O |
I wvery atrenueusly objest te any dismiasal whera'
% been & %aﬁiﬁglaf posgesalion, vhether title has passed
baaa&sa if @&Eﬁééaiﬁﬁ has been Baken, a great desl of
48 besn donel and $f %ﬁEvp1&i§%1ff mayr&iswiﬁa atA&ueh
then the defendant Le remitted %o the Court of Ulalms
is denages for the $itle that hae pazsed or for the

on that ke has lLest in interference with his éﬂ@apaﬁey'

_l thoupht 1€ was f&ir 6 propose, as in my slierna-
at "Plalntiff may dismies the action, in whole or in

any tinme prler to the entry of Pinal Judgment,® even
he resson for hisg ﬁiamigﬁﬁl-ia that he doesa't like
16% {that is not here, but 1% is 1mpiie&},l”%m%‘if the

£ has teken title or possession, diemlssel shall be

v order of court or by stipulation with all parties

i
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Lo impese terms and condltions. Haybe uo, but my thought is
thé% you have $c trust the eourt and require the sofion to DI G
a@eé.t@.Ju&gﬁEnt unlesg the court o its éiseﬁati&m tkinks._.
that the circumsiances warrant s dismlssal of the action.

%e must besr in mindg that Lhe condemnation sult is

brought for a duuble purpose: Ffirst, to soguire the property

for the Government, snd, sesongly, to give the ocwner his
compensgstion. éna is 3asﬁ &8 laportant aé the obhsr snd pere
hégﬁ m&yé ismportant under t@e Tl fth Mmendment. I think it
13 very bad ¢ have a condsunation ‘gtatute or rule suthorize
8 @&auaﬁmémiment'&ﬁmaia~§seuﬁﬁ-awmpenﬁati@n progeeding, @iﬁh
the ldes thst &a.aﬁan &8 the action gets inte sourd, thes plain-
%iff nay buake p@seegaiaﬁ #nd then dismiss and sond the genils-
wan on 0 Yashington to0 sue; under the Tasker Act, perhans,
if 4% 48 JL0,000 or less, $¢ sue in the loeal ﬁiﬁﬁriet sourt,
I think i% iz making the sminent domaln proeeeding a nere
shas to obviate the Twelfth manﬁﬁﬂat and t6 prevent the de-
f@gﬁ&n%"fﬁéﬁ ?&ﬁli? getting his Jjust compensation.

SEHATOR Pﬁ??ﬁﬁg Mr, Chairman, may I ask Judsge

Eﬂnw@?ﬁh a question? What would happen if there werse no dls-

alseal? Suppose that.

JUDGE DONWORTH: The court would set the case down
for trial wné prosesd.
SENATCR PEPPER; Then what Lf the condemnar, the

plalntiff, just didn't sppear?




o
. ' JULGE DU WCRTHy ﬁy theery is that the czse is brought
,;f “'1 ; for twe purposes, Lo aaqaiéa the property and to determins the
5 s Q o compensation., The court will eay, "This casge must proceed hers
- f - until the compensation is Getermined, *
fﬁ ,' | %E BESATOR PEPPER: i & praetiaai mabter, what ars the
33 - R4 §§ reasong why the Department of Justice objests tu conditioning

'35  " the right to dlsmiss by getting court conegent? Is 1t on the

o ég thgwry-thaﬁiyrﬁaumahly they don't wnt teo aismise since they
3 BERET 61 g §§ are out o get the property, uwnless there has been a failure of

Fne ?ré%érﬁyﬂmﬁy'he‘aaﬁr%Mﬁdsgi'L!'- ~f”*mr~ Ved "far ghe .. .ﬁi_w.' ._: y | :g an appropriation or something like that?

*urgééag ﬁfkﬁhﬁa 9%y ?ak ) . 7 G pw - | | ;E JUDGE DORWIRTH: The fallure of appropristion was
ﬁ%wai% ﬁ%ﬁﬁﬁﬁﬁﬁﬁg'%i, - %g incidentally m@ﬁtiaﬁ@ﬁ,"hut i thiak that i a remedy worss Jthan
¥ - ﬁ%ﬁkia &%@ﬂs&ﬁgy% ~ %% the cigsase beosuss, 1f there is no appropristion avallable,

ﬂ%"ﬁﬂﬁﬁ §§ then the poor devil of a defendant won't get his pay. Bub She
g% maln reason they assert i this: that the Unlted Biztes is a
Y | %% - severelgn and that for & soverelgn to submit to the ruling of
A g%gﬁiﬁ ﬁ% &ﬁy‘ﬁﬁ%ﬁiﬁsa&%whﬁ 1' - é 'f | is a judge 28 30 what it oan do iﬁ\aheaae ie undignified ang is
. . P éa golng tooc far. |
iy Pal §§ . | GERATOR PEPPER: They Aldén't say that 10 you, Juéé@
ifﬂﬁ ﬁﬁiﬁﬁiﬂ‘”ﬁé@' ”‘%mw; at . 2 Bonworth, dld they? | | '
g JURGE DONWORTE: 1 think they dié, yes.
ég THE QHAIBMAN: Judge, may I ask a guestion? ba@g
§; the Department of Justice concede that, ﬁ& they have subdivisioen
$nong . ~ 1) worded, ‘%;my could gtert a proceeding for condemnation and
k- 3? Wﬁaﬁfﬁiﬁfﬂw ié_u- .saw%f 84t gy, alierna- . 1n that teke physieal possession slthough they hadn't: yet had




3

the title vested or haén't gone through the Tormallity of &

5;g . - definlie offieial taking? Do they gonseds that 1f they dig-
L missed after the verdlct, Lf they were dlssatisfied with the
| . awerd, they would be legally bound somevhere and in some eourt
1 \ ff %g .ﬁﬁ pay the properiy owner the valus of the Lenporary use that
R - | | — _\ff\zi“m_ } éé they had made?
- RE ;; Ll e _'_ '_-  : o | - o | - _::._ %' TR ) : JUnGEE ﬁﬂﬁ%ﬁﬂ?ﬁa Weo, they don't sonsede that.
| | | £ THE GHALRMAN: They 4o say, 1T thers is such a
§§ claim, that the man has e g¢ to the Gourt of Glaims 0 anssert

1% and that he can't assert 1% in that very actichn.

JIDGR DONWONTH: I say he has to go to the Gours of
ﬁiaimﬁ, snd they haven't been able 0 show me anything $o the

suntrary, unless he went in the distrioct eouwrt under the

Tucker Ack, of sourze, which he nlght ée.

:U?geﬁaéiﬁg ha ,Eaﬁnfﬁsgaaﬁg%%gﬁg'§q 
5 THT OHALREAN: I ses. Your proposal is jJust tniss

If he ﬁ&ﬁ ang eclalm or right for the ressonsble use of the

The MASTER REPORTING COMPANY, Inc,
Law Stencgraphy ¢ Corventions ® Geheral Reporting

‘“@rfy during the pendency of the proseséing whioh ey ulél-

mat&ly‘ﬁiﬁmiss, where the Government has astuslly taken physieal

§ﬁ$$e$$iﬁn, yoar point is that 1% aéghﬁ to be litlgated and

540 No. Michigan Ave.
Chicago

fixed in the wvary. aatiﬂn, instead of relegated to 20me othey

g tribunal .

£ JUDGE DONWORTH: Yea.

£2 .

ki THE CHAIRMAN: Thabt is reslly the sasenoe of 1%,

lantt 4%¢
JUDLE DOAWOATH: Further then that, that that le the
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burpese of the azclion that they avew when they begin. It is

net o psendo-sotlion to get into court for thes purnose of
petiing ﬁéﬁé&@ﬁiﬂm and leaving the compensation out. The pue-
pose of the actlon is the two things, to get title and to
deteraine the soapensation, and they shouldn't be divorcsd and
&ét;mru&taa
THE CHAIREAH: 1 read part of thad memcrandum on the
autheritiss, and I should 1lke %0 be checked up on thet. I
wnderatand f?@mlth@ general run of thls memorandum, dated
Ootober 21, that the existing federal m™ile, pronsunced over and
over again in the federal sourts, is that in oades whers fhe
Government hasn't taken physiecsl possegsion of the propsriy or
aotuslly seized it or gob it st #1l, where thers has been as
yét.n@ taxing and no vesting of-title, the éﬁ?@rnm&ﬁ% nes a
la2gal right ¢ dimmias after 1t has geen the verdiet and dossn't
1lke 1%,
| N pES Qﬁﬂﬁ&ﬁ?ﬁ: ﬁnfertunatély, I think that is the
law, yea,
| THE CHAIRMAR: Bub the deecisions also make it nerf@atﬁ
ly aleﬁr dontt they, that Af tho Government has gone a atep
;urth%r and, although 1% hesn't asctuslly got the title or
attually teken the full title, it has bad by virtue of the
sondemnatlon prosesiing, t@&pﬁrary'pgaﬁagaian-fer & while, i~
Joyed the nss ér at le:st exoluded the owner frow Lhe pogaesalon,

the Government is liable for its wse, even 17 1t dilsmissss?
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SULGE DOHWORTH: I think this mencrandum desonstrates
that, with the exeention of cans lats case whers the pactiss
hed entered inte a witten agrecument or cption and the soupty

¢onstrued the opticn in gnch a'way that it held the Sovernment

| could dlsmiss, 1P ¥ understood 1% sorreatly.

THE GHAIRMAN: A specisl oase.
SUDGE DGIWCRTH: Yes.
THE CHAIRMAN: Then, as I understand it, your pro-

pesed (k] is in acoerdance wiih exzisting deoisions,

JUDGE DONWORTH: I think so,

THE UHAIRMAR: And thelr preposed {h} ignores the
faet that the exiaﬁimg declslons reguire that sush a‘%amyﬂy&fy‘
gé@@@sﬁimﬁ, abandoned after the proceedlng is sbandoned, shoulad
e pald Tor. )

\ﬁﬁﬁéﬁﬁﬁ'ﬁsﬁﬁlﬁi Tast 12 the géiﬂt I mage, Hr. Chalir-
man, that they give the vondemner the right o dlsmiss right
up o the vﬁry mement that they ooy @#ﬁr the money, Leosussg
antil then the $itle doss ﬁﬁt @ﬁﬂsg a1 %ﬁay'ar@ givé& the
rigﬁ% under this pfépgﬁ@ﬁ rule 1o disuies at any tims befors’
%h%-§£ﬂﬂiﬂg of title.

THT CHAIRMAN: SHven where the Government hse had
ﬁ@aaeéalaﬁ Guring the pendency of the oane?

Sg%&@ﬂﬁ.ﬁa%fi%; They make no q&alifiﬁaﬁi@ng whatever.

JUDGE DIRWCRTE:  And has poesesslon at the fime it

makes the moglion.
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JUBEE CLARK: Sould I add something heret I have
been on the ﬁﬂ%ﬁﬁ&@iﬁﬁ@&, but I don't wantt Te srgus sither @ﬁy

on This, Aaything you do is &1l right «Ath me, but I reslly

think that Judge Donworth has stated the affirmative side, and

thers 45 sose thing mors $o0 the peeition of the Department of
Justlioe and we want 1o fase it.

In the firet plasce, as to the authorities, I don't
belisve you san r@sliy'angwer deafinitely. Hr. Cglebay did the
dases, and you have them here. e tried to maike an exiract of

them. The Hovernment reads them one way. What would you say?

I get the iwpression that I wouldn’t wanb %0 say very definito-

1¥. You can ses they are somewhst doubtful,
THE CHAIRMAK: Let's be definite sbout that. Do you
moan tU say that the Government tekes the positicn that the

Government of the Unlted Siates under condemnstion proceeding

can g0 Into ocurt and actually enjoy the use and possession of

your peoperty and then throw the proedeeding overboard, net

take the property itself, and net edupensate you for the use
of 1%7

JULGE CLARK: I don't Xnow about that.

THE OHAIRMAR: Do they say that?

JUDGE OLARK: I Gon't know about the question of
inciéental compensation, but I &0 masn, on the genersl point
59 t¢ whether title can De, &o to speak, forced wpon them,

that their pesition is that it cannot be done. While they do
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stand on the point funﬁ&m&ﬂ%aiiy Bhat you can't make a sialm
uptn the sovereign agaimaﬁiits'%ili, I understocs that they |
resisd s goog desl en practieal matters, too. They citec the
casy O where the swakd la grester than their BROPODPrLatl on,
zig then they ﬁﬁ?‘tﬁ@?ﬁﬁaﬁ’ﬁ ast. They say, in effect, "whag
Qan you doth |

THE CHAIRMAN: They are saking the 20int, as I gat
1%, that 1f a sltustion such as we talked about arlses under
Judge Donworthfa amenduent, the courg alghnt say, 9% wontt allow
them $0 dismiss 1t at 8ll.% The Sovernment might aay, I wong
lensve e dlsmiss, proviged I pay an amount fived by the Judge
2% the vslue of the wae I have snjoyed, " but theip peint ig
that the Jadge ean éﬁy, "1 woa't let Jyou dismias ab wli. I
am golny to ferﬁg the PrLperty on you and make you take it ali,
net m@?alf eﬂmyﬁﬁsaﬁa For whst you have enjoyed.”

' Isn't there something in thsi, ang may not bthia B G
viglon of Judge Donworth's be Properly amended %o make 1t cleap
that & Jmdge can't go that¥ The mest he ean 40 az a aﬁméikiﬁn.
1@ dismlessl by the Government in &‘éasa Like that is 3o fiﬁ
the somvensation that ﬁhe_&ﬁvernment mR3% pay For the temporary
uBe they have had anc tie danzpese for thet, snd enter Judgmend
egainet them For that amount, That ié a little differsns, you

know, frem saying, "You can't dismiga at wii,®

RERATCR PEPPER:  Hp, Chairman, the Tuetual situations

gy,

are more complicated in Rany lnstances than those which mers)

s




&5'

eall for compenssiion for temporary &EE&%&%&@H. I have in mind

é; the ¢ssg of one of my partaers, the delight of whose 1ife was
o imh@rﬁnzfgguf&mily property in Hzeford Gounty, Marylasnd, an
, : 014 colonisl house uné a beautiful sstate. Thal was @ﬁﬂﬁ@%ﬁ&ﬁ
, ; éE' by %hﬁ-ﬁﬁ?@rnmeﬂt for a reservolr site. They took possession
g% wAthin a very few days of the fililng of the condemnation aiaim,
- immedistely tore down the house, out down all the irses, and
! éE %iﬁf%%§ ggh@rwiga to devastate the land, az you would bave to
§ gﬁ 40 to make a reservair, ‘
L, . assuming, Just for the sake of illustration, $hat
é ;EK that matter wee 80 prosesded with that the verdlct recoversd
§ %g wagz Por sn smount in excess of what the Government thought was
5 Eé proper or in ewcess of thelr appreopriation and that an applica-
§§ tion was made for lesve to dlsmlss, z mere peyment for tempo-
§§ Fary use and coeupatlion wpouldn't-- |
;m | THE OHAYAMAY (Interposingl: I used the word
? | " "gamage.” I mesmt to lnclude any Gatage to the bulldings.

SENATOR PEPPER: You sse, thers wiuld be terrific

540 No. Michigan Ave,
Chicago

. - damage.

; _

» THY CHAZRMAN: I éidn't intend t© limit it to mere
rental.

SERATOR PEPPER: There you ﬁ&me'@ight up aspainst the

. National Press Bidg.
Washington

practicasl situstion that the Reporter refers o, that presum-
ably the Guvernment might not be desirous of dlsmissing Af there

had nov been & fallure of the apprepristion, and if there is
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nothing that the eturt can de to produes the fund whiech would
,fﬂ; : ? _ be compensation for ithe cwmer, it is an unreslistic situation.
THE CBAIRMAH: The judge oould render judgmeni even

though thers wesh't an appropriation. You might have tv go to

%% Gongress to get ﬁn apyﬁepriaﬁiaﬁ, but thers zre numbsra of

5 YT

5 ﬁ%ﬁﬁfﬁﬁ PELPER {Interposingl; Ch, yes, they could do
:: that, ' |

zz THE CHAIRMAN: --yhere the Government haz taken

property on an luplied promise %o y@y, without any appr&g?&aQ

flon &t 4ll, snd the court can render Judgment agalnst the
Gowerament Tor @aymen%,"@f ﬁ@ﬂ?ﬂé, even though the sAppropristion
len't eveilabls,

JUDGE DONWORTH: Hy ldea is that you san trust the

judge. Under the s&gg&éti&n-uf the Chalrman that the Judge

The MASTER REPORTING COMPAMY, Inc
Law Stenography & Conventions ® General Reporting

mizght say, "I insist that thls czse ge on 0 the end, although

g the Government dossn't want 1t," thal would be an abuse of dis~
gg @yﬁti@n; The plalatiff can always amend by confining the use
éo £C é@finitﬁ.ﬁhiné that he has done and limit the a@mganaati&n.
. He oan zlways amend, snd I think you have to trust the Judge

%g @%ﬁﬁ when be is dealling with hie sovereign. We have the

EE Twelith smendment that is & very important thing, aand I see a

“wiclation of the Twelfth Amendment right'har@.
i, GAMBLE: ¥y, Chairmen, I am aware of & situation

a trifle &;ffer%ﬁt‘ Tune Government instituited condemnation
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proceedings against ceriain property which was ccoupled by a
lesges. In conneetion with the ocoupancy the lsssee had
property of hls own, machinery, snd an established buﬁ&neﬁﬁ;
in the course of those proceedings there was & notles filed
(X c¢on't Rnow under whét gtatute; 1% was not & case whieh I
handled) that the Government would %ake possassion on a glven
dnte in the futurs, In order to comply with the notisce filed
in that proceeding, the ocvcupant &ispessad of his machinevy sand
his business, and shorily before the arviéal of the proposed
date the Government undsrtocvk $o diemiss the action.

That was resisted in owr court, sné our local Judgs
held that he was haz-yﬁrmitﬁaa to dismiss without determining
the quantity of the Qamage whick that particular person had
suiferad.

That is just a frifle éiffarsnt.haeausefzha Govern-
aent had not sctually gone into physical posgession of that
pr&ya&%yg'uﬁiéss notlies ﬁﬁgﬂti@ﬂtaﬁ ph@aiﬁai @aegessiaﬂ;_
Showid & person be resmltied under those clroumstzness by rule
te ﬁhﬁ Gourt of Qleims for redress?

| THE QHAIRMAR: I should say certainly not. He ought
50 be allowed Tt litigate his redress in that very court,

MR, GAMBLE: I gon't believe that elther of these
drafts would meet that situation.

THE CHAIRMAH: They wouldn't mest a situation where

the Government haé not actually teken possessicn but where 1t
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had threatened to or sald 1Y wae gilng o and then reneged.

¥R, GAMBLE: DBut there are sone sitatutory provisions,
I think (I can't tell you what they srel, that permit the
giving of this notice of the date upom whieh the Government
will take possession, _ _

- JUDGHE CLARK: I should say that the cases were falrly
slear that yau-&amlém’t do Lt unless they had bsken poggession.

THE QEATRMAN: Couldn*t 4o what?

JUDGE CLARK: You oouléan't forece a colaln sageinat the
Government, 'The enly qﬁéatlan I think the cases raise is the
twilight zone vhere the Government has taken posssssion and
hasa't yet $itle. I dontt feel mysell that yéu aan be sure
%hieh way bthe csseg are gﬁing. Tney telk sbout i%, but I am
net at &1l sure that these oases show which way.

The ﬂmité@ Gtstes attorneys raly on a@rtain definite
statemants wh;ah avre only diosts that the Government Gan dlismigs
up until the taking of title. There are Cther atalements th%
oLher %ﬁy, I think thst iz rather the Twilight zons, that
gou can't say for sure, but before there has been even z taking
of possegsion, I &eﬁ‘ﬂ beilieve there is anything that ﬁaﬁ be
done #hﬁrﬁ,'

et me say one thing more whieh I want to make olear.
Perhaps you have & gquestion in mind, Thers sra obviously lets
of vases of injustice to tus @réy@rty Cwner, bui 1f the Govern-

ment hasa't eonasnted To bs sued, unless you can find something
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in the suthorltlies T don't believe we can é¢ anything by rmle,
It ig really the position @f §h$\ﬁg'$. land atiorpeys, a8 I

anderstand 1%, thst even 41T they went abead and made an aWATd,

g0 to spesk, Toreing title, that judgment would be & nullity

because it is 2 Judgment which is not authorized by any law.
THE CHAIRAN: That is what stuek in ay orcp when
I thought 1% was sugpested that to glve tihe diatrict court
noyar Lo say, "You can't dismiss at all. You have %0 0 on
and teke the property and pay for 1%," would be enough. 1%
would be on the safe Hi&é simply to provide thai you zantt
aiomiss unless you pay the deamasges you have already b@@%m@
1iable fur under the Uonstitutlen.
-I JUDGE DOHWORTH:  That 1z my ldea.
THE CHAIRMAN: That 48 why I sugpested that we mnake

it clesr that the dlstriet judge couldn't Jjust become indignant

and say, "You have %o go on to the end."

MR, DODEE; 'The Government may iake possession ab an
early otage, but does 1t aver get tlitle until the end of the
proceedings?

| .?ﬁﬁ CHAIRMAN: It may under some statutes, vhere the
very filing ef the notlees of taking operales to vest the tltle.
1an't that so? |

MR, DODGE; If youw get title, isn't the proceeding
meraly to fix compengsition?

THE CEAIRMAN: That 1s all.
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SENADG LOFTIN: These cases, inoluding She United
States Supreme Court, all hold that titls does not pass until
thers 1¢ an award and the money is pzid.

JUDGE DOEWCATH: Or definltely assured.

SENATOR L.OFTIN: ﬁﬁ, they say uﬂtil the muney ls npaid.

BR, TOLMAN: I think there is ¢ne errov ’mam, The
title @ﬁa% ﬁaﬁ fermally pass until the money is paid. That is
the decision, fh@ agsurding of & payment at an ultizmste Gate
does not change the title, does not transfer it.

JUDGE DOHWORTH: I disaaree with that.

JULGE DOBIE: You can pey the money te reglsiry of
tie court. It doesn't mean that the titls does not psss wntil
i% has been pald $¢ the various claimaats. In other words,
the ﬁ$V%?n&§ﬁt is noct interested in who gets tire money,

SERATOR LOVTING &ﬁﬁ there aust be an award deterain-
ing the smount.

JULGE DOBIE: And the payment of the money, I should
ﬁhiﬁ%,lﬁa-vagiﬁtry of the nourt. ‘

THY CHAIRMAN: I don't agree that there is any
ccn8titutional reguirement of an award determining the amount
befors $itle is vested. The Court has held over and over
agaln that the Xaw ie valld vhieh provides for the inmediste
requisitlon of the property wAth an assurance of cuapensation,
and the Government may take tltle snd be ths abgelate owner

and ¥alldly ac, provided there 15 sn assurance under the law
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te determine that they pay compensstien. If that is 86, 1t is

¥ : & mere guestion of the interpretation of the particulsr statube
,j? S 28 To when the title is intended %o vest,
3 ¥y notion about 4t is thut we ought to0 stick to
- / gg Judge Donworth's theory here, but I would tone it down a 11%tle
/ gg bit ge 23 not to give the court an absolute right to forbia
_ a ﬁi@&igaal. Hake it specific and say that if the &mv&rmmga%
gg has been in posgsssion ana eut the trees down, znd so on, znd
%5 then wants ﬁe quit and not take the title ang pay for the |

whole property, it may 4o so provided the eourt fixes the
compensstion for the use ang demage that is qone and prenders
Judgment amceordingly, and in that case the court will gismiss
for the rest, -

| M. DODGE: But Judge Donworth says dlamigssal ghall

be only undar order of the sourt, That may not go very far in

The MASTER REPORTING COMPANY, Inc,
Law Stenography @ Conventions ® General Reporting

protesting the land owner, in view of these decisions that the
g courd esn alweays dismiss, IP ﬁhﬁ'ﬁﬁ?@?ﬂ&@ﬂﬁlm$Vﬁ$ 0 dismissg,
%g the sourt will rely upon these Gases and let it ﬁismis&,.
gg Jﬁﬂ&ﬁ\ﬁﬁﬁﬁﬁﬂ?ﬁ: The cases are my way.
) BE. DODBE: are thay in this memorandum?
§'“ JULGE DONYORTH: Yea.
ég_ ?Hg CHAIRMAN: You tslk sbout s ﬁwﬁligﬁt zone, mmt I

car't lmagine sny case whioh holés there is a twllight zone on
& guestion of whether, 17 the Government has aetually gone into

Pessesalon with the power of eminent domain and then quits, it
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doesn't have under the Constltution to pay Just sonpensation
for such use as is nede of the propsrty pending the proceeding.
IT there is any ambiguity sbout the decision, that ought 10 be
reaolved at once in faver of the liabilisy. Otherwise, you

are adopting & theory of decisions which shows they run counber
to the Uonstitublon. _

PROFESUCR SUNDE LAND: Were we %o state that preoposi-
ticn in cor prule, that would alimia%te‘the twlllisht zons,
wouldn't 187 Wouldn't that be ocontrelling? Isa't that a
pr@@@ﬁurﬁi natter? | ’

| SEHATCR LOPTIN: If Congress approved the rui@$§
they would them have the force of law.

| THE CHAIRMAN: I should llke to see (k) written in
suok 2 way that plaintif? amsy ﬁiﬁmias, but 1f he hag aoctually
taken nossesglon of the property, the aaa&t ghall procesd in
that same aetion to %éaaytain the amount of damags or the volue
0Ff the use an& the compensaiion that the owyner 1s entitled te
up te date ang render Judgment for that, raga%&lasa of disnlis-
sﬁl?

JUDGE ROBIE: You would make it s¢ that he could dige
mige s8 2 mabter ©f right up Lo the time of toking.

THE GHAIRMAN: Yes. I hadn't thought about whether
1% ought %o be the entry of jJudgment or the astual vesting of
title. Thers 18 a 1ittle gquirk there that I hsdn'i desided.

MR, ?G%ﬁﬁﬁ: I think I ocught to mﬁké ag elear &5 L
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san the posltion of the Govermment. I am no% speaking for the
Government. Ry sympathles are all with the property owner.
The Government pesiﬁien 18 this: They say this matier comss
up in three ﬂiff@?éﬂﬁ aspects, and I ozn see vlalnly that veou
ean't mix them tomether; you have %o take them one at a time.

The Iirst 1s vhere the Government brings 'a condsmna~-
tion sult and files aﬁ alection of taking and deposlis noney
in the cowrt., It goes into the reglsiry of the cours. There
the Government says, "We have no right to dismise. Title
passes when the money is deposiled for us or pald by us.?
Technleally, the dste of %hg titie‘s pagsling w@miﬁ ba the
antual @aymeaaﬁl They adon't ask ﬁé nave the right to dlasmiss
wiere there has been an slpetion to take. Thﬁy say they have
Be power te dlsmise that. It is thelr property; @héy ®mugas pay
for Lt. There 18 & ﬁefiﬁit& mehiod provided by Judpe Hoberis!?
dgesision in the Wilson case, handsd down about a year ago, as
tﬁ-&@w_ﬁﬁat;m@nag denoslited ghall be peld, what jﬁﬂgﬂ&#%'
should be rendered agsinsd tﬁ@ United States if the awars is
.graéﬁeﬁ than the snount they deposited, and what shsll be done
with overpayments t¢ the property owners 17 the propériy owners
avre pald out of that deposlite more money than they sre enfiltled
to. 5o that isn't in this right of dlemissal at ai}}

“he sssond phase thabt they h&vﬁlia purely & praciical
matter. They bring a sult and they G0 not take possession.

They have been trying the cases and & verdiet comes in fiwzing
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the wvalue of the vardioug pleces of property. The Congress hgﬁ

ade an sppropriation for a certain amount of money to pay the

c08% of the property to be agquired; the verdiot is more than

the sppropriation whilch Gongress has made, more than the svaile

sble funds. The ﬁavarnmaﬁt'péints te three deelsions of the
Supreme Court of the Unites “tates saylng that in that case

tha ﬁﬁveﬁmﬁﬁnt; having done no wong, having made no taking,
having taken no possession, has the absvlute right tc abandon
that ba&aaﬁ@'it hagn't th@.aanay provided 3¢ pay for 1%. Thai
i3 the second estegory of whizh they epeak. They say taey musit
retaln the right to dismiss the proceeding at thsir own will
when that is the situstion.

With regard to the position where there is what is
%ﬁﬂ%amawnt_tm 8 taking OF posgession or ot lesat an interfep-
snte with possasalon, I ﬁanf&as the Government's position is
ﬁ@$ very clesr to me,

THE CHAIRMAN: That Ls really what we are talking
sbout. | o

ME. TOLMAN: That is really what you ave talking
shout ﬁéw. That 1s the third situasion,

THE CHAIRMAN: We seem to agree with the Government
2bout ong and $wo.

MR, TOLEAN: .X@ﬁﬁ on cne and twe w# zll agree.

SEHNATOR LOPTIN: ve éaﬁ*t agree ag to the Pirst,

HAH, ?GQEAN: Now let me take up this other one a
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minute. They admit definitely that there is 2 1lsbility in
the Gowrt of Clalms for any damage that has besn &éﬁa by the
%mvevnﬁent.zﬁ Gﬁﬁnéet&ﬂa with the sult, but they say that there
is no eensent on the part of the severeign $¢ be sued for

thoge demages exdept before the Court of Claims. They say
that there is po congent that they may be sued in the condenng-
ticn sult. Whether that 18 the law or not I den't know.

THE CEAIRMAN: That 16 mighty technies) sbuff.

ﬁﬁ; TOLMAN: They do aamit the liability of the
Goverament in the Court éf Ulsims of, 1f the amount is euffi-~
client, in the Tucker Aot.

It is of course an extremely iaportant matter, and
my suggestion now Is that we invite Er, Llttell, the hesd of
that depariment, the Aselstant ALtorney General, to sxpress his
visys here before we really detsrnine on the form of our draft.

THE Qﬂﬁlﬁﬁﬁﬁ: Jeveral of us are golng awey tonlsht.

MR, TOLMAN: Perhaps he eonuld ooms right asway.

SURCE DOHWORTH: It is lmportant $0 remember thas
thie has got t¢ pass the ordesl of Congress, and I don't
bali@ée, spesking as 2 prophet, th&t ﬁangra@a ig golng 6
spprove this rule iT it sllowe the CGovernment Lo take possession,
then dismles and turn 2 mwan over 0 the QJourt of Olalms., I
den't believe Congrese wlll ever approve sush leglalation,

THE CHAIRMAN: I sheﬁl& like to ask, Sectt, what

Four suggestion s golng €6 be. You gsid you didn't agree with
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the ldes that the ﬁ@v&rﬂmant ﬁéul&.ﬁisngs iT 4% had never
Laken popsesdion or done any damage te %h@_gré@wﬁﬁy.

SERATOR LOPTIH: The ﬁé}w&fg Pirat oategory, as %
understood, was that where the Bovernment makes declaration of
taking and pays the momey in t¢ the gourt. Then ihe Fovernmsnt
has no inteniion af'ﬁiamigaing'bu% af following throush o a
eondlusien,

THE CHAIRMAN: They sdmlt bhey are lisble %o go
Thvough %hﬁra.

SENATOR LOFPIN: They ¢on't under thla rule. They
say they have the rlght to dlsmiss ai any time vefore ﬁh@ pagg~
ing of 5itls, " :

THE CHATAMAR: '%hay treat the deolaration of taking
Tiled with the soury and the payment of the money ae a pariial
fund as opersting o vest title, angd under sume statutes thal
I happen $0 Lnow sboub they ave ale&ﬁiy_righ*,

STHSTOR LOFFIS: It may be fhat under some statutes
that i@ Fight, but undgesr the deeisions of bed here Lhere 12 no
passing of title until She money is aotually pald snd accepsted,
paid to snd a@aapt@ﬁ’hy tha'ﬁ%ﬁe? of the property. The Ouner
aoesn't have %o accent ihis money that 1¢ paid to the court,

i have in mind 3 vase right now pendlng in Florida, where ey
tUok pessession ang use of & property.  ihey have ﬁﬂé& it for a
Fear, They pald the money in %@'the eours, and the owner says

that that isn't hal? what 1% vught %o be, Under those decisiona
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it might be ﬁﬁﬁ£ th@y.yﬁﬁlﬁ'gﬁ 0 a Jury trial, snd the Jury
would find that they should nay twice sz much aa thay depoesited
in oourt, and they would say, “%@11 in visw of that, we don't
want the property, snd you can take what we have paid in sourtd
or nothing at ail,

HR. TOLMAN: Mr. Loftin, that hsas all been changed
anyway by Judge Boberits' deeision. He provides Shat wheras
netice of sleotion to taka ig Tiled, the court can enter o
Judpment ageinet the Government for the excess of the verdiet.

SBNATER LOFPTIH: 1 don't ses that caese. Is that 2
regent case’?

JULGE OLARK: Yea,

SERAT(R LOPTIN: It is not oited in $his memorandus,

MR, TOLMAN: I den't know what memorandus we are
valking &héﬁtﬁ

SENATOR PEPPER: Mr. Reporter, Mr. Loftin sasks
whether the decielon in whichk Judge ﬁ&éﬁ?ﬁa.ﬂéiiV@?@d the
Gpinion is eited in the memorandum,

Jﬁﬁﬁ% CLARK: I den't think 3t s, You ﬁeé, this
memaraﬂ&mm iz on dismizsal. That ¢idn't deal with dismisgsl,
That was on the method of getiing the money ﬂut'mf reglgiry of-
court. I might say that cages are @lte& éaying that fh&
@av&rﬂm&gﬁ capnot abandon wnder those ciroumstances, the case

on page b of bh& memorandum fromthe 8tk Ciroult ,» United Ststaes

againat S0 many acves of Lanéd, golng Over to the top of 7,
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whiioeh in turn ¢ites the Hesasl eageg from Eil&aﬁis_ They say
the title vests uwpon fhe Filing of the declzsration and the
meking of ths depogls, ?R%IGQ?&?ﬁmﬁnﬁ has no right to abandon
the prodesiing.

HR, TOLMAN: Yes,

JULGE CLARK:y That is under that Peelarvation of
Teking Ao, That 13 under that pariisulasr forn of Act,

| - HR. TOLMAR: - Thie case of the Suprenme Court is later

then that, It was declded within a year, I think.,

JULGE OLARK: I remember the case.

&ﬁﬁ@ﬁ DORWORTH:  ‘That 18 the Miller ozus.

MR, TOLEAN: United States v. Millew,

JULSE CLARK:  But that Ls in the memovandum; that is

true.
THE OHAIRHAN: "It reslly deesn'it besr on our problen
here,

Mﬁ,'ﬁﬂﬁﬁﬁ; Is 4% & fact that 1f the é@?ﬁrnm%nﬁ hasn
taken ?ﬁ@ﬁ@ﬁﬁiﬂﬂ under the ordlnary condemnation praaaaﬁimgé,
under which ﬁiééa doeg not vest in the beginning, its &%an&mﬁﬁ
ﬁ@ntﬂér diseontiouance of (he proesedling clearly leaves the
land owner a elalm Tor damsges enforcesbls somevhere?

JODGE DORWORTH: I think %&ﬁse deeisiong %héra arsg
to the effect that 1T posesspion is zakgﬁ5 the Goverament 1s
soanitted to a 1iabillty snd hes no right to dismiss.

HR. DODGE: Looklng at them bastily, I thought I saw

§
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& atatemsnt thel Ghere wae 8 conflied of authorlity. Het having
had any shanoe o look at them, I was wondering 1f saybody hﬁ& 
a Tirm opinion on thal gusastion.

THE GHATRMAN: Cne thing ie perfeotly olear, that
&0y court that has held ﬁhat(thera is noe 1isbilisy is liable
to the Constitution. I would assumg 1T there is any amolguily

Cin any decision, that they mesnt fo obsy the Constitution.

There can't be any doabt about it st all. If the Gowermment,
under the power of eminent domain, goes and takes possessiocn of
thie property and %hﬁn guits on yéu afier 1t.haa:ﬁﬁﬁa BOMmE
damage, 1t may not be compalled Lo go on and take the DPoSer iy
but it has eertainly become liable to just soapensation,

Wi, pOBGE: IS eertainly should.

 THE ﬁﬁ&iﬁﬁﬁﬁ; #ut where thers has been & pariial
taking under the implled promise £o pay--
| ¥R, DORER {Interposing): You would have ¢ bring a
now sult either in the Court of Plaims or under the Tucker ast,
I teke it o - -

THE GHAIRMAN: That is the Government's position, and
what we want t¢ do is to say we would settle those damages
right in the same case, right away.

MR, DODGE: Yes. |

JUDGE DOBIE: Mr, Chairman, if we want ¥r. Littell

here, I think we had better telephone for him. He is & very

rassonsible and g very fine man. I happen to know he is
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interested in all these proucesdings, He avpearsd before our
conferense down in Asheville and made a very streng spesch.
I con't kuow whether you want Wim, Put Lf you 60 want Rlme-

THE CHAIRMAN (Interposing): You wanb him, don't you,
AL a8 is willing te come h@fﬁ?ﬁ we& adjournt

JULGE DUBIE: I should like to hear him. I think he
is very fine,

THE CHATAMAN: Do you want® to 2all him?

MR, TOMHAN: Yes,

SULGE ﬁﬁﬁzaz Mr. LAittell 1s the Assiatant Abtoruey
Banersl in charge of &11 this mabtter, He has all thnls staff
st his finm gg%rﬁi@s; , '

SEMATCE PEPPER: As fer as the consent of the sovereign
is concernsd as to 5miz$°haraaf§éﬁ brought, 17 1t Lls one of the
ruales of procedure that dismissal can be had in such gasses as

@6 Have been disoeussing only on terms, then if She sovereigm

- 8%arts a condemnation procesdimg under the law ae thus sdtab-

Tiehed, ien't 1% consenting o sll the lnoldents of that pro-
seeding?

JUDGE DOSWORTH: Quite Pight; yes, sir.

CERATCR PEPPEN: I should bhidlnk 53.‘ it would De
pretty diffieul ¢, 1t seenms to me, for them to mainﬁﬁin the
proposltlion thal they were consenbting 0 20 mush of the rules
s car?;@a assete and not eonsen®ing ¢ those Peatures of the

rules whish carried lisbilities.
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THE CHAIRMAN: The questlon gets bask $o whether the
Pule is walid or not, and thelr argument would be that 1t would

be trying to impose, by & procedural rule, a Lisbility on ths
Government ﬁhiah 1% hadn'y aﬁﬁganﬁ&ﬂ W, brought in any pap-
ticular eourt, It is like that case in the Suprems Gourt in
which the 2nd Ciroult held--whet was the type of Lhat case in
the 2nd Girouit?
Jﬁﬁ&ﬁ-ﬁLéRK: The New York ?elayﬁéna‘ﬁampaﬁy canat
THE ﬁﬁ&zﬁﬁﬁﬁs What wae the nature of the aotion?

JUDGE CLARK: Thet wes & condemnation, and they oon-

cemned the land without the sasements. Then the Telephone
Gonpany claima&'ﬁhat the Government regqulred them to ragﬂva
tﬁei@ wires, snd 86 on, and we couldn't see that we had any
anthority $o do anything about 1t. ¥We sald they would have %o
#6050 the Gaurﬁ of Claims down bhere.

THE CHAIRMAN: I know, It was that Gther oase whepe
the Supreme Uourt finslly sald that the Government had $o con-
sent o be sued anywhere.

Jﬁmﬁf GLARE: ©h; the Bherwood case s Fes.

THE CHAIRMAN: vhat was thab case?

JUDGE OLARK: That case was 5 oage of Jeining the
Gefendants in the action, jJelning a defendant with the Unlted
States. |

JUDEE DOIWORTH: In 2 Tucker sct osge.

JULGE q&g&&: 4 Tucker action case, yea, I might say
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the Government ¢ites that ineidentally vight along here.

THT CHATRMAM: That is & case whers, undésr way rulss,
in a Tucker Aot came {a sult againet the United Stutes in a
distriet court for less than $10,000), the pleintiff joined
snothsr defendant, and the Government cbjecisd, saldé they had
never gonsented 10 be sued elther in the Court of Clalms ér
in the Tucker Ast gowrtd in conjunction with any other defendant.
The Suoreme Gourt seld, "Yes, that is ae,ﬁ that there iz no
more right to Jeln a defendant under the Th@&&r‘ﬁet with the
Guvernuent than there iz in the Court of OClalms and that the
Tederal rmulez einetrusd ¢ permll jJjoining of a parity or an
interpl sater of @ §&?@§ with the Government inm & sult agadnsl
%5@ United States usder the Tucker Act were vold bescause of
the Government's lawunlty having been walved under ceriain aon-
ditlons. |

MR, DODGE: What would be the effs6t of a rule medi-
fying Judge Doaworth's draft & Dit s0 sz t0 resd: YPlainiify
nay ﬁiémiﬁﬁ the action, in whole or in part, at any time prior
to th%lﬁaﬁry of Tingl judpment unless it has taken title op
pogseasion, in which cage the astion shall proceed for the
aspessment of damages.® Is that what we want $0 accomplish?

THE CHAIRMAN: 1 should say not, breause it ralses
the inference %that i it has tsken possession, the Governmentg

ig forced o g0 on and teke the title, pay for the title. Waat

e are really‘ai§ing at ls that they pay danages Tor whai they
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nzve done 0 data.
SR, DOLGE:r 1 aldn't mesn to exclude that, I mesnt

the dismiesal %o be subject te 2 devermination firsy of the

damages.

JUDGE DOSWCORTE:  The word "damages® is not the
appropriate word., That implies a tort, I think. It is goapen-
sation for what has been done, It is protected by the Twelfih
%mﬁaﬁmeﬁ$;

MR, DOIGE: we call them land damage cases in
Hassachuse tis,

THE CHAIRMAN: Do you want to discuss some othsy
aspect of thls thing whitle we avre walting tﬁ'a@a whether the
ﬁﬁ@&rn&y deneral ie euming?

HA. HAMMOED: May I msake a suggestion in $ﬁnﬁ&ati@n
with thisg? Possibly you could ge as far as to provide that
any elaim wp to $10,000 ocoulé be set off in that action because
the digtrles court-- | ‘

THE CHAIRMAR (Interposingl: 'That 18 the Court of
Ulaims, ion't 147

MR, HaMBORD: Yes, but I don't reslly think wou can
go beyond that.

JUDGE DOSWCORTH: Thae Tucker Act doesn't permit
counterelaing, I think. |

M3, HAMMOND: MNo: I know it doesn't.

JUIGE DONWCRTH: It 1s a dlstinet procsdure.
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MR, HAMMOED: But AP the Tucker Aot dess provids for

% sult apsinat the Unlited Htateg-- )

| JULGE DORWERTE {(Interposingl: it has $0 be inde-
pendent and ﬁaé?@ﬁ on the Atterney CGensrsl, and go forth. I%
is a spesial progtedure.. |

BR., HaeECED: You can®i dv that, then.

JUDGE DCBIR: Do you Shink, if fhis goes through
Congress snd they spprove 1, that we couldn't sllow that
ecourt te 2o zhead ané sward more than $10,000 damages?

JUDGE DORWHETH: It is & very brash aasumption that
Gongress lg gelng U¢ approve Hhls.

¥R, HAMMOZD:. Ne. I don't thdank Tongrssaional
spprovel wonld heln AL,

THE CHAIRMAN: Ir Congrese passsd & statule appreving
the sule, all right; %wt“%hay won't. The most they will 4o is
to gay, "¥We won't &¢ anythlng

A, pOIGE: I snould Like to ask Just one question of
Judge Eﬁ%wﬁf%h sgein.  Just yhat Risd of order of the sourg
aia yau antioipate in in ocommitfing 1t p1l to the court's order?

JUDEE DONWCRTH: I think the court ie then vested with
diseretion S¢ do what the elrousstances of the oase reguire
ﬁﬁéﬂw the Pifth ﬁman&maﬁ%, and I think you can trust the jJudge
to ses that he applies the Ganstituzien ef the United States
t0 & cass which the Government 1%self has instliuted Lo bring

the subject matter befare the court. The court can dispose of
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the case and would have dispesed of 4% Justly and u&agﬁitﬁziaﬁ«
ally under my suggesilon.
MR, DODGE;  Asgessing sOmpenss oon in that cuse?
Jﬂﬂ@ﬁ DORWETH:  Yes. The Go *?ﬁmﬁﬁt shur sed the

suld for that purpose. IV was the purpose ¢f the sult nod

.

erely 0 aoquive the property but $0 determineg the ConpenBaw
Tion, ' |

@mﬁﬁfﬁ@ PEPPER: Is there é&* authority for some such
proposiiion s thisy thal wheresas the condemnation was begus
with the idex of soquiring She fee, and whéreas the motter had
baen 8¢ provesded wilh that the fee had never been ssquired,
ﬁha% there hsad been né paymens o whalever sbops are neCesssry
o the vesiing of tltle, but that by conduet the condennor had
taken somethbing less than the fee which 1% started out to taks
(to wit: the 1imited interest of a person in possession), L&
was lleble under the FAfth Amendment for the extent of
iﬁmﬁrﬁﬁt in the land whilch sctually its conduot had sﬁﬁ@ﬁ that
it r&q&irﬁa* Is thore any such 6igtinetion as that %

JULGE DONWORTH:  Well, her:s is the desolsion by &uu&e
Wham in Hessel v. Smdth, 15 Fed, Bupp.: °"Thus it scems wall

sgttled thet the United States may lawfully take, possession and

proceed with 1tz uwee of lzndg gought to be scndemnad prioe o

trisl, Judgment ané payment of the Juégmaﬁi, it adeguate pro-
vislon be made for the ultimste payment of Just compsnsation %0

the lans owner,®
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Then in Cherokes Nation v. SDouthern, 1365 U.8., the
sourt saldi "The Constitution declarss that privatse g?@yar%g
shall not bes taken Ffor public use without Just compensation.
It doss not yﬁaviﬁa or require that cempensaiion saall hé
aciually made in advange of tﬁ& oazupansy of the Lang? { ootu=
nancy Lo the point aaﬁe},“tﬁ be taken. Bubt bhe oyner is sne
$1tled 50 vressonabls, sertain snd adequate provision for obe
taining cempensation before his cccupanay is disturbed.t

S¢ says the Supreme Cuurt of the Ynlted States.

SEHATOR PEPPFER: But suppose s case in whioh & pro-
ceeding is begun locklng ﬁﬂW%Pﬁ the witimats condemnation of
the fes sng 3&@#&@& there has been no such deposit of money in
the reglatry of the eourt or ne such filing éf 5 bong #s would
conatlitute seeurity fer csampensation, bt that under the par-
#itting statute passasaiéﬂ ls taken. I8 thers any authoridy
in the books for s sompensabtion on the theory fhat the takiung

of possession ig iteelf the cendemnation of a limited intersst

1n land?

JUEGE DONWORTH: ‘There are plenty of mumwri'smawmé
they are olbted in this nasntrandum-~that the taking of possgession
fg & veing. I 40 not reesll seeing any case where they held
the Government to pay for & legser thing than it purperted o
&gpi? for in the beglanling.

DENATUR PEPPER: 1 ses.

THE Gﬁéiﬁﬁﬁﬁs Of oourse, the daposit of the money
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fan't rogulired as nevessary &aamﬁaamﬁ-af compensatlion. The
federal aaaﬁts have held thet the réapsn@ibiiizy ﬁf the
Guvernment for the ﬁ&maga:ﬁe the property and the provisios
of law mﬁ}@h-éx@rasﬁly and impliedly conbemplate thad after
Saking thé cwner san o and sue for Just cospensation in the
Court of Claims ere snough, even thouzh you have o gs% an

act of Gongress to appropriats the momsy to pay The judgment.
in other wﬁrﬁa,-an honorable government i3 finaﬁaially.r@+
gy&n&ibl@ aid can be Pressonably relled uoin 0 pay the uliinsts
Bill in good faith, 1f it hse to. That is 21l that is reguired.
You §on't have o pay the meney in advanse; you den't have

to deposit it in.aﬁvaﬂ@e;.yeu don't have o give sny bond or
&ég sbhier kind of assurshosg. Iﬁ the case ef a private corpors-
bion 1% iz different, you see. .Their credit isn't so good.

JUDEE pOIwiATH:  Whet we avre dealing with here is
tias procedurs in s procesding begun by the United States.

THE CEAINMAN: It looks to ms as AT the real guesiion
in %h&é”ﬁ&ﬁ@ is thig: Thers ¢can't be any doubt ia anybody's
mind, I think, that 47 the Governmsnt 8tarts ﬁﬁ-ﬁmiﬂﬁni fomain
§r@@%ééiﬁgfﬁﬂéar & gtaﬁm%@_%a take pﬁ&ﬁ@ﬁﬁiﬂﬁ éf REUDETEY
g@nﬁiﬁg the provesding and then changes its mind and says, 1
¢on’t want ¥6 go on and buy th&@'g?apev%g,? and guits o is |
allowsd B0 gult, there has been a taking of a pariial value

under the power of eminent domain and that they ars bound Lo

pay Tor 1 under’ the Constitution.
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The only thing that wa-a#a struggling with, as I
gﬁt'it, 38.%h&ﬁ'th@ Depariment of Justice says, “ﬁe1l, you ars
raslly sulng the @9@ﬁrﬁmﬁn% there, and the @avan&aﬂt hag puaver
ggresd o have any Judgment rendered against 1t extept in the
Uourt of Clalus, except whers 1t finally itakes the properiy
ana gonsgents 16 have a Judgient.? They say that, al though
thers 15 a 1iabllity, the Goverament can ¢ismlss and harass 3he
man whose properiy thsy have ocsupled by gompalling Lim o
Some around %ﬁ another tribuaal at o far distant place ang

-

1itigate for four ﬂrzfiva years before he gets his money. In
Y mﬁ&ﬂwﬁil@,.ﬁhﬁ Guvernment can bargain with hin snd gey off
ansy bocasuse of Eh@ sogtavles thay plaeced in his-way,

| % veally ocomes down $9 a guestion of whe ther theve
18 no legal powsr $0 allow She oourt in whlch the condemnabion
proceading iz pending o meke thel awsrd for the tamyﬁrary NHE
and ﬁﬁﬁﬁhﬁwmit hes to be relegeated to the Jourty of Ulainms, if
ng act of 3ﬁﬁ§?$sﬁ is passed. If these rules as Judgs
Donworth has got them aven't good withous the consent of

ﬁﬁﬁgraﬁﬁ, then I don't think we ought Lo adopt any rule ab all

50 t811 the Lands Division, 1f thelr only point ie the tribunal

which settles this elaim for t@mgﬁrawy'nsa. If they madmit

there 1z & 11sbility {I don't see how they can aveld that), we

say that it otughi o be done in the sane aﬁurtﬁ at the sane
time, and we sre not interested in promulgating & rule that

dces anything else. IT there is any doubt in thelr minds as
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to thy power of the Supreas ﬁ&ur% By mru&aﬂural rale o provide
for that, send them bask %o Q@ngraaa,

{ The truth of the maiter i%-‘ﬁ ﬁﬁﬁ@?uﬁ&ﬁ&, that %ﬁ@y
hed a bHILL ap in Congress, and the bill was ¢bjsoted to in
Congress because 1t é1dn't do this very thing. Ween't that 1%7
i% dldn’t provide for any compensation after dismissal.

WA, HAKMGHD: 1 &on't know aaything sbout it.
FOGE DCAWORTH: I don't romember the ﬂmewifiﬁ poing,
but in the comnlt tee {1 forget whioh House it was) they dls-
apuroved th@ ©i1l, although no formal vote was taken. ihey
feclined ¢ approve the bill becmuse they thought 1t wag too
favopable $0 the United States. That 18 my understanding.
THS OHAIBMAN: I remember some of the objscticn to 1%

was becsuse the meseure of damages and toe character of proed

to be offersd as 1o the value of the property wevs restricbed

by the statube.

| SENATOR EE ?&ﬁ; ¥r. Ubalrman, 1o bhere anything in
this &ﬁ?%@ﬁ of L¥¥  Suopose Uongress muskes an'ap@r@griﬁziﬁﬁ
farit&s tondemnation of éaw%&iﬂ praper%i@a_far & park or &%ﬁé?
public use, Then suppose the matter is 8o prosesded with thal
the Govermment, after having gong ferward t© a esrtaln soini,
desirves %o dismise. Then the objection is made that they oan
aismiss only on terms, ﬁha'ter&s‘h@ing the payment of @mmgaﬁs&»
tion for the uss. ﬁuppeaiag that order is made, will the
ﬁﬂﬁy%?@llé? é@ﬂ@%&l pags any part of that approprisztion?
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THE CHAIRMAN: Probably not.

SENATOR PEPPER: Then aren't you ariven o get an act
of Gongress in the one a&éa as mush 28 in the other? |

THE CHAIRKMAN: Well, you have o get an act of
Gongress to pay the Judgment--

SENATCR PEPPER (Interposing): Yes.

THE CHAIRMAN: --bub @0 you 4o if you have 6 g6 %o
the Court of Claims, Thers is no fand o pay & Jourd of Ulaims
Jjadzmand.

SENATOR PEPPER:t Ok, no. "I mzan you peobsbly
couldn't. OF ecurse, it would be greatly to the adventage of
Lite property @wmémrxf,ﬂﬂmgraﬁg hadl sppropriated a million dol-
lgrg fér cersaln use and then desirsd 0 dlsmigs and damage o
the extent of §50,000 hsd been done, if thot damage %ara QoL
iectible out of that appropriation, but I doubt if they could
6o 1%, |

?&ﬁiﬁﬁéiﬁﬁﬁﬁz The appropriation is nade Por the pur-
pose of paying for the whole 4itle.

SENATCR PEPPER: That 1s rignt.

THE UBATZNAMN:  I% might be. Of cowse, &@pﬁépﬂiaﬁiﬁn
ants are sometlnes pretiy-- -

SENATCR PEPPER {Interposing}: Broad.

THE OHAIRMAM: -—-broad. |

$¥§%ﬁ BB WORTH: ﬁen&%ér, you will besr in miﬁﬁ that

the PLfth Amendment doesn't mention an sppropristion,
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SENATCR PEPPER: HNo, |
JUDGE DOVWORTH: The protection of the Scnsiitubion

is positive. It doesn't depend uwpon an appropriation by

Songress.
T CHAIRMAN: What about Littell? Is he going to
sume?

MR, TCLESN: Hr. Littell and Me. Williems are coming.
Mr, Willieme is their first asalatant, who knows Just exactly
what "ﬂhé practical steps are. | He won't walt for My, Litbtell
besause i?ézn Littell may be a 1ittle delayes. He has jush Lefs
the office. fThey will both be here this afternoon, asng ¥r,
¥illismg will be here ai four ofoclock.

THE CHALRMAN: ﬁuﬁpas@ we 20 bask %0 -‘&;hwéﬁammm
We aldn®% have ény guestion in {(a), bubt we had a question in
{b} that in order to sveld unaéx'minty it cugint sxpressly o
provide thst the complaint, among other things, should state
the uvses for whish the poperty ie 10 be taken.

| MR, DOBGE: I think 1% is clearly shown in bhe form
zmmi:s fw ennexed that it does have that in. wﬁy shouldn’t we
add 't;}ai‘e; at w@ e,

PACFESO0R SUNDEALAND: ¥e had 1t in the original
aaﬁéﬁmmﬁiw rule that we drew, Hv, Chalrman, ami 1% resd as
ﬁ’almwm *A gesoription of the property ang 6f the éata%@ or
interest thereln suught to be taken snd the authority for and
$he purpose of the taking, shall be briefly stated.®
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THE CHAZRMAN: I think I was vight sarlier in the
day in saying thst ahé way tnls rule was worded, which makes
the f&ﬁ@r&l-rulﬁﬁ ap@iy unless otherwise gistad, the negasgary
regyld is that ias yﬂuf asnﬁamﬂaﬁigﬂ eomplalnts you h&ve o |
sta%e a geod el&lm; whloh would involve all those thiags plus
these speselal previsions. I élae;agr@e that there 1s no havea
in saying so h&@%* | _

ﬁﬁ&%'%éﬁﬁﬁ§§ fou eould fix 3t oslenvly 17 you Just
stated ¥shall intlude, for sxample.®

THE CHAIRMAN: TYes. '

DEAN MORGAN: @heﬁ'it would mean that thsese were Just
ﬁﬁﬁi@iﬁﬁﬁls‘ | | | |

| THE CHALIWMAN: Is 1t 3he gense of the meeting that
su@ﬁiviﬁiﬁg (b} be amended s0 ms to state that the allegutions
in the complaint shall ihelude allegations of the uses for
wirioh the property is 6 be taken snd the authoriiy for faking
i%, & ?efﬁraaéa to the statute or reference %o tha law? |

PROFESSIR SUNDERLAND: Yes, some peference to the

et
[
i
%

»

SERATCR PEPPER: It might be well to say Shat the
complaing shall eamply with the requirements of Rule &, because
the general rules of plsacing inuluﬁe~£&e'réqgiﬁﬁmﬂatﬁ ef tha
complaing, "The complaint sahall comply with the provislons of

Rule & and asbhall nome as defendants”, and 80 on. Thal would

fake 1% cdlear that we wers tying the thing up to the foramad
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regquirenente of Hule 8.

L THE CHAIRMAN: 1f there is no gisagreement, we @il
ask the subcommlitee who drafied this rule to make an amendment
o géhﬁiﬂisiaﬁ (b) to oover %his point.

There le nothing ﬁiﬁ& in {b), a8 I unésrsiand 1%,
HR. GAMBLN: Hr. Dodge ralsed & guestlon thet there
1s nothing in f%}wwanﬁ I haven't ssen anything szaywhere slse
in the propossd rule--thas makes any provision a8 30 what
efforis the sondemncr should undergo $o find out the Owners..
DEAN HOHGAN: Thet 4s toue. |
HR, GANBLE: I didn't see saything further on,
DEAR HURGAN: Thers isn't anything.
JUDHE DOIWCATH: The neavest to that, as I understand
1%, 1a that the ceriificate of the plaintiff's attorney is
suffisclent evidence. I thought there was & olause to that
affeat.
| THE OHALRMAN: ‘That was the certificals of sErvice,
but not of wHia o Gwners. |
DEAN MCRBAN: By publloation: that is all.
. HR, GAMBLE: Thel certificads doesn't say that Shay
haove served all that they know. |
| THE OHAIRMAN: In what subdivision is that certifi-
czbe referred to? |
Wi, GAMBLE: Line 78 on page 3.

THE CHAIWMAN: Yes, but that is proof of gepvice:
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%haﬁ is net &.ﬁﬂﬁﬁifiﬂ&t& that the fellew is unknown. I% is
& gertificate that he malled snd published & notice, thai he
depomited it in the post office with a stamp on ik, sGdressed
o Johm Smiﬁh; where he does know the man and knows his address.

JUDBE DOBIE: It dossn't say hethar they are nown
or avt, and it dcesn's séy thut they are the owmers of Ihe
property. It is just i1ike the marshal. He says thet he
posted the wiﬁhiﬁ.n@tise G malled 1T in sueh and suoh a way
or thet he published it im suoh and suchk a psper. That doesn't

SENATOR PEPPER: Mr. Chelrmsn, would it do 1P in
line 12 (b} were amendsd 80 that it would read thus: "The
eémplaiﬂ% shall npame as defendants ail owners of and partics
interested in the propertlies svught t0 be taken, 17 known o
astertainable by reaswnable inguiry, and all others such as
amnet be S0 asesr tained shall be julned sz defendants undey
the name of 'Unknown Owners’.®

THE CHAIRMAN: That is good pfinaiple, bah‘tha
t?éuhig ig thi=z: The gquestion of whether or not 1t can be
debernined by reasonable inguiry ought ¢ be setiled before
thie gervice is made, by an order of the court, on proof that
Fou éon't Enow him., Otherwlse, two years after the condemna-
tion award is made, aam@ama_m&y'aumefia and try to set aside
the judgment on the ground that reasonzble diligente would

have discovered the unknown.
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SENATCA PRPPER: I was thinking 1P there were sush
a regquirement respecting ithe somplalnd, that any defendant
might ebjest to the sufficlensy of the somplaint on the grouad

that the condemnor had simply ziven formal EBrvioe te the wruls,

"had named one or two gﬂrsﬁﬁﬁ'anﬁ had then listed the whdle

residue of ownePs as unknown and had Aot used diligent inguiry
te aﬁ@arﬁﬁin them. ‘ |

| THE ﬁﬁﬁzﬁﬁﬂﬁz I think the only safe way ls té rE-
gquire the plaintiff in the interim grﬂ@&@éiﬁg-té g to the
Judge sad meke & showing as to who ars known &a&'ﬁn&aamﬁ, aadg

to make an order %o substltute service on unknown people., Thst

18 & common system of dealing with unknown people, and the ad-

vaniage OF that im that the fact that the Judge has passed on
tite point and made the order seltles the validlty of the service.
DEAN HORG2H: I guess that is right.
THE CHAIRMAN: You don't have anybody deciding
whether ressonable diligence would have discovered this man.
DEAN MORGAN: Yes, You have had in New York loses
éf gases where you éon't have to g to aﬁuﬁﬁ} Just maxe trial
affidavits, you remember,

#R. DORGE: Is thers any provision hers for apnlica-

ctions 0 the court in such u casey

THE CHAIRMAN: No, thers is not,
HR. DODSE: Thers ought to be.
- THE CHALRMAN: Isn't it usual in condemnation
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provesdings $0 g0 0 the courtee
HR, DTOLHAR iiﬁﬁ&r@ﬁﬁin@}i.-yﬁﬁg
THE CHAIRMAH: --und get sulhority for substituted

service on & showing that you caan't find the fellew or doa't

Envw bls address or who the owner 1a9

HR, TOLHAN: I% is, and I am told that thet iz what

they do.

THE CHAIRMANI In the dlsteiets, you mean? Dvery-
yhere?

HR. CCLMAN:  Yes, in the distriots, and in &1l the
federsl osses they get an order.

THE CHAIRMAN: - This rule goesn't provide for it.

MA, TCLEAN: Nu, 1% does not.

M. DOBGE: In the case ¢f & ¢lass of persons.

A, HAMEGID: 1 should think the Soverament would

want 1% for itz owum protection.

THE CHAZRMARY Yes, Then how would you vote on the
ﬁﬂ%ﬁ%ﬁﬁiﬁﬁs in prineiple, that the rul%ﬁ be amended 26 that
ﬁ?éﬁ%iﬁﬁ 5 man @ an unknown person or oneg whoss adoress is
unkntwn, @ﬁ?%@ﬁﬂl&fl? in the matter of service upon him, hss
#0% 0 be dealt with under & new provisicn that provides that
there will be a showlng to the Judge and an Geder by him
recognising ﬁﬁa@themmmer&j{mﬁxnawn or that his addrsss is un-
Encwn ang aﬁﬁhﬁriziﬁg some zubstitute asrvice? Do you feal

that that ought to be done in some way?
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DENATCR PEPPIR: Hr. ¥Morgsn moves to that effa&%{
and 1 s@ean&iiﬁg ien't thet rlghiy |

DEAN HCRGAR: That 18 pight.

THE GHATRMAN: my' cught 0 like 1%,

- LRAN MOROAN: I dod't care wiether they like 1% er
not. |

THE CHAIRMAR: Unless they went & judgment set nside
a faw ¥e:rg henoe. |

SENATIR PEPPER: Mr, Korgan made & moblon 3¢ ths
effent sugzested by y®m§'an@ i segunded 1.

THE CHAIRMAN: Siace the Juige sald the .‘ﬁevwman%’
wouldn't 1like 1%, maybe we ocught to walt ang ﬁ&wr Trom He,
villiams about 1%, | |

MR, HAMMOND: I think 1t would be a good ides to ot
his wisws on 1%L,

THE GHAIRMAN: Maybe we can ask hinm £ show Sause.

SEAATOR PEPPEA! We could reocenslder 17 we wanted %o

THE CHATRMAN: dubjest to é&ge§g$ien with M.

¥ilidlams, all in faver of that propessl say Yaye®: opuosed.

HR. TOLMAN: Hay I suggest the ather amendment whioh

- ¥ou hBave just apoken of, how it ceuld be most convenlently

mads?
THE CHAIHMAN: Where is thal?

A, TOLMAM: "The parposs for whloh ths o Opep Ly
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is sought 0 be taken," and so forih.
JUDLE DONWORTH:  what line shoald tast g0 in, Hajory
R, TULEAR: 1n the olg rule, the first rule, we had
i% in lines 21 and 22, and I think 1% should be put in hers in

the same way. *A deseription of the property and of the sstste

1370 Ontario Street
Cleveland

or interest Thersin sought to be taken snd the suthority for
and the yarpasé ef the taking, shall be orisfly stated,? %ﬁaﬁ
wad Once approved, and At Fills this blll, I think.

51 Madisen Ave,
New York

PHE GHAIRMAN: We authorized you to yuﬁ that in in
8F. way you think 138 sroper,

HA, TOLMAN: AL right.

BB O g :
MY e 2

JULGE DOWCRTH: HMajor Tolman, at what llne doss that
g0 in?  Uan you state the place?
R, TOLHAN: It would g0 in here svamewhere betwesn

1iaes 1% and 17. 1 think 1% probably would g0 at the end of

The MASTER REPORTING COMPANY, Inc
Law Sterography © Conventions @ Genreral Reporting

17. I thisk 1% follows line 17, Judge Donworth, and 1t Le

$ lines 20 %0 2% of ths original printed draft which we av;r@?aa
%% wefors,

=5 : -

e THY CHAIRMAN: The next mark on the margin that I

heve of a speoific point that was raised would bes on page 4,

iine 109, which says, "Coples of the amsadnents need not be

served but notice of the filing of the amendments shsll be

National Press Bidg.
Washinglen

served ln scedrdance with Hule ﬁ(b) uHon ths partles affectad
thereby snd not in defauls, ?

If‘tnegameném&ﬁt affects a party, sven though he ia
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in éefauls, 4¥ it %&1&rg9$ or reduses the snount of propepiy
you waat 1o take, cught aot he to have nobtice of hath Eé m&y
e ﬁ&f&ulting beosuss he hes no Rick about 1t
i, ﬁ"?ﬁﬁﬁ. ¥e bed a pule in our genairal rules eosd-
ing this way:  “Bvery order®, and so forth, Yshsell be $@"?ﬁﬁ
on &a “h,¢@ the g%rﬁiﬂﬁ zffscted Theroby. N¥o gervics nesd be
cude on paritles im defavlt for Tallure to aspear, &xﬂa@%.@gaﬁ
& ?lw%ﬁ&ﬂﬁ asseyz¢uﬁ new or sdaliionsl olsims For reliaef
egalnst then shall bs served among thew in the manner provided
Tor vne servige of sumuonsg in Rule égﬁ
|
He vugnt ¢ have somns mi sller porasesioyy Lo GUVEY |
the addithonal olaia, -

T GHALREAN: The acaiticnsl land apd, esontrary $o

the obher case, you Lught o serve his L you wers reduing
the lntersst you wers baking., Suppbsze you tske 2 whols Form

=0l bhen awpend and gaf, "I wanb tov out it in tﬁ.tak & atrin,”
he wugnt to Enoew thal even theough you ave redueing your olainm.
I dun’t zese any resson Eha% she wopds ”&ﬁﬁ net in defanlist
ﬁﬂﬁﬁiﬁ.ﬁﬁ% be siricken out.
B, DODEE: Would that be 5(b} o S5{a)¥
M, HAMMOND: Aule 5{a), sirl,
%

B, DUDGE: A4 wmistake in thds araf% It save S5ianl;

4% should be 5{Bb).

&

BB, HAERGID:  That Lo in the next paragranh.
Rl ﬁxﬁ@ﬁz CLiane 1009
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THE OHAIMMAN: It is S5{a) of ine gensral federal
rules of procedurs you ars talking about?

Wi, HASMOND: Yee.

Tﬁﬁiﬁﬁﬁzﬁﬁﬁﬂ: fﬂ&lﬁlaﬁﬁﬁ I awm sallking sbout, Hr.
bodge 1s on page 4 of thle aralt, in line 100,

i, DODGE: Thalt is Just ohat I wee looking at.

THL CHAIRMAN: T suggest that you strike out %and
not &ﬁ.é@f&ﬁitg,'baaauﬁa if you ars &mén&iﬁg your complaing
elther up or down, anybody affeoved thereby should be notified,
shouldn't he? A h

DEAN MORGAN: Yes,

THE CHALRMAN: We prat@ét@& hia in the othsr rule
ag=inst inorsssing your ai&im, but I pointed out h@@é that you
may %@ reduelng, and still he would have rssson to objest.

M. ToLmad: wgulﬁ it 4o slaply %0 bake that lasnsuage
that we worked on 8¢ long and apply that here? The language
Bhat Mr. Hsmoond read sesms té Fit thie oase pretiy well.

THE CHEAIRMAN: It 1s gults obvicus that we hava‘tﬁ
pﬁ%éh_thﬁﬁ thing up 4P we are golng $0 require servies on & man
in default under any elroumstances at all. Rule 5{b) woulan't
4o 1%,

LEAN MORGAH: Ho, That ig just the manner of service.

THE CHAIRMAN: Thst is the manaér of service whers he
hasn't defaulied. |

DEAS MRGAN: Yes, that is right, Wr. Nitohell.
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HA, Haminp: #e bave $0 add something similay to
5{aj.

MA. TULMAN: I think %ﬂ,

R CHAIREAN:  The next whiﬂ I had noted on the nap-
#ln here was on page ¥, line 102, I had a nark shere, sous-
thing ¢ do ﬁitﬁ_inaﬂm§@ﬁ@a@y, #e mede that poOLnkg?

DEAN MORGAR: I wondered about what happensd when a

peraon besoges inammp@%ﬁn% after the service of the notice upen

als.  Are you Just golng to say Luere doesn'y have 1o be any
Sﬁﬂgaﬁﬁugiﬁﬁ ©f parties Oy thal nobody nas 0 be given say
nutioe or anything of that kina? How i %hﬁ imzarmﬁ* 8L that
PETIOR gOLlng Lo be protegted st all? A person may go absolube-
iy inceapetent, miﬁhmut any aammiﬁgﬁﬁ being appointed or iy
tilag of that sort, I den's knoy anything sbout whelther that
kingd of wr@viaian_ia wEual a§ nuﬁ or whiether or not you are
gpolng %o tvy t0 proteet the interests of persons wao have B
Qome ing bmg,taeat after the service of notice.

WA, HAMMCED: Hr, Morgan, I think that wae taken from
ﬁhéjgrwvi@i@n on bhe suha%itaﬁiﬁn of @&Pﬁiaﬁ.iﬁ Hule 2%,

| DEAU MORGAN: Was 349

M, &:ﬁL;B: We don't deline thers what conpateney

_ HManns,

URAE MCRGAN: That is an old sbalute, %eo, len't 1%7
HR. HaMMOND: Mo, 1% isn't & stabube st alil.

DRAR HCRGAN: It was, wasn't 1%, in 25, if a party
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Gles? Thatl ls what 1¢ says there ilu fule 25(a).

T

CHATEHAN: Your point about that rule is that L¥
% msn besomes incompetent, thers is no provision for notiiving
a%ﬂyﬁﬁﬁy“v |

DEAN MORGAN (Interposingj: Yes,

THE OHAIRMAN: w—-or Por seeing to it that he hus a
repregsentative substitubed for him.

SUAN WERCAN:  There is no provision for 5ab3$iﬁu%1éﬁ
of partiss here,.

M. HAMHOND: Yes.

THE GHAIRMAN: The splrit of the rule is that 17 you
served him when hﬁ wag @&mpe%aﬁﬁ,’if'hﬁ may be In defaul® he
wiil sbay in defauly, bubd L¥ he isn't in Qefauls gertainly
somebody represents Rim and it ie his business to know he died
and to take he neceassry steps,

DEAN MOREAN: But suppose he is served Just shorily
belore he becomes insompstent, Tha@ is the only Rind of osnsze .
I had in mind, ©OF course, if He 15 in defauls, That is one
thing, bub very frequently a porson is not regarded as inaamgs-
teat untll he is declared incompetent. Isn't that right in
sy Chages, Bosont

PROFESDOR BUNDERLARD: I think so.

VEAN WMORGAN: S0 you might have proceedings going on

agalnst this partieular person and have servite left st ks

place of weual &&pﬁa_am&.ﬂcb@ﬁy hay any ataeﬁ%imn %0 it.
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GEMATCR PEPPER: Subseciion {f) is entitled “Bubsti-
fution of Perties,® mnd the eumulabive effect uf subsestion (1)

18 that there aln't no such thing. {(Laughter) VI thers ié'

gubstitution of parties, there shall Dz none®)

BRAN WORGAN: I suppose the intention was simply (I
am not saying Lt isn't righi, %ﬁt I think 1t ought 46 bs dig-
sussed) that the repressntetives will ﬁiﬁimaﬁﬁly share in %h&
ayerd. I supoose thet ia ré&ily the way the @%éﬁaaﬁiﬁn comes,
baaaué%,'aﬁ far as I osan make au%; theege felleows don't have
zny defenss GRywsy. | |

5 UHALRMAN: The gensral rule is that when these
gﬁ?@?améﬁ%'ﬁﬁhﬁ&ﬁﬁﬁ@i@ﬁﬁ-ﬁ&kﬁ plate, 1t s Juat s @r@miéiﬁgg
gféfi%ﬁhle souros of funds to the popwlation ¢f the asighbor-
hood; @vﬂwyﬁwﬁy gets exalied mhaﬁ%-it, and they know 8l1 sbout
it., There is no change of anybody's gettlng lost,

| Eﬁﬂ%‘ﬁéﬁﬁﬁﬁ: There ig something in that.

vee & Drie? pecsss was taken, durling whish the
ropragsenfatives ﬁf the Department of Justles appeared ...

éﬁﬁﬁﬁ7ﬁﬁﬁwﬁﬁTﬁs Mr, Chatrman, what polnt 4id you
think we would ke up fi?a%é

THE CHAIREAN: I thought we would take up first the
main point abouil compensation For tempérsry cooupancy. Tasb
iz the biggest ohe. S '

JUDGET DOSWONTH: Oh, yos.

THE CHAIRHANG Hr. Littell, we have twb Cr three
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things thet we would be grateful te you if¥ you would with them
pofore usg, bul I think one of the things that ls most laporiant
of w1l 1s the question that hae come up before the commilties
here. Have you a ﬂ@?y of this dralt se 1t ia‘h&fa&e W

MR, BOUHAN M. LITTELL {ssslstant Atborney Ssneral of
the Unlted States): He, I have nos.

VHE CUHALREANY Before you look at the detsils of 1%,
the question cones up under the matier of disaissal as & ma%ﬁar
ol rignt in & condemnation cass. We don't have &ny-ﬁiffﬁaﬁltg
nere, seszaingly, sbout the Pight of the ﬁav@rnmént 0 dismlas
before they have digturbed the p?ép@@%g at all, when they havs
dons nobhing about L%, wnile 4% 1s @ 11ttle bit hard on Lhe
chhier Fellow t0 have been Litigating and then have the thing
bilow up, the decisions make 1% clesr that the Government may
dealat aﬁ any time before they have @étm&&ly taken and onjoysd
33@ possaanion o use of the properity or dsasged the oroperbty,
provided, of e&m@aé, they haven't motually ascgulrsd Eﬁa’@iﬁl@
e 1% and posgessed. |

The case we heve been tulking sbout is the case whers
the Government inetltules a proceeding, and achuslly there has
ween ae veslting of the title in fes w anytﬁing of that king.
YThe ﬁ@?ﬁ?ﬂﬁﬁaﬁ.haﬂ stepped in and ﬁ&k&ﬁ.yﬂﬁﬂﬁﬁﬁi&n in contem~
plation of asquisition of the fes, and thay start dolag things
0 the properiy. They coeupy it snd exelude the Qwﬁ%?'&ﬂﬁl

change ths bulldings or rercve them. Then ths Government,
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pefors titie is actually vested, dosena’l 1ike the werdleb
gogessing compensation, %0 it dlsmisses a8 » matier of plg G,

Thet lesves bhe owner of the property with The property un bls

 nands, sand there has Deen some actbusl taking ©F sumelbbdng by

the GOVErment. They have %ék@ﬁ the use for & bPiame, apd %ﬁﬂf
may ows him ooupensation for e:&%;h&r thinge, i the doamags thoy
have done or f‘éx* alterations.

'Ag we pRdersitand the situaﬁiw%, your @ralt here would
lepsve binm h@l@i@éa, the Governsent Reaving bos right ¢ dlenmise
and the cwrt aot having any power ©o¢ arrest disgmlisssl o 10
lmpoas any conditlions on the Govermbent O even 6 prosgsd 1n
the came s0Bion Lo averd the man tiae compsnsatlon thet he la
sntitled to under the Gongtliutien for whatl hes aetuslly besh
dene up 1o date; and we understand tae theory is that 17 Gy
Rk Ta Tl aiaim-@giaﬁg, the man 18 relegated 0 the dourd ﬂf wlalng
and the UGoverament husn'l consented o be sued any obher way.
That mage ws a 1ittle BbLs. |

| We have 3 propossl here before the conmlities tha
éfféﬁﬁ ol wnleh would be, by & orovision against viélunbary §is-
nissal s & mabtisr of righi, to cheok that gort of thing and
st lzagt give the sourt powsr ¢ say, *Well, if the Government
wanba %@'qgiﬁ wnd dosen’t reslly want tne whoie properdy, that
1% all pight providsd in this preceediag, without golug to
Hoahlngbon, bthe Jourt of Ulalims, @nd-whatﬂn%, we lmmadiatsly

e8a283 and award the owner with repsonsble cuapensabtion he ig
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entltled $o for what the Uovernment hss dune to the propsriy
panding the casa,® |

wank Ge you say ebuat that?  That 1z the thlng that
we gre %reﬁ%iéﬁ shopt moest, I tidnx.

#R, LITTELL: Hay 1 ask first 18 your aaéa ia an
actusl 02 & hypothetiesl ceaze?

Tﬁg:ﬁ%ﬁzﬁﬁéf§ Gne of our members here spoke sboul
s case where the Government o0k a country ssiste that had
great hlstorical bulldings snd fine trees on it, That is, they
Gvaried condsmhation préaaﬁﬁiﬁgﬂ, @ﬁﬂ thay aﬂtu&ily went into
posgesslon and out down trees and tores up the menoy house, snd
ene thing and another; and then %hﬁy cgeided they clan't want
YO Ee o6 and seoulrs s1tle, |

SENATON FEPPER:  Let ue interrupt you thers. Tho
ﬂﬂmmkﬁMmamﬁfm“ar@mmmﬁ?Mﬁeiﬂﬁﬂ?hm&,ﬁﬂiiw%
uslaog 1t smersly as an Lllustrablon, bsocause 11 doesn't sppuar

¥

% %

washier they are guing through with 4% o nod. Preswasbly
THE OHALRMAN: Ch. The Goverameat hasn's aotually
Taken Litle 3$€¢
SERALUR PEPPUR: They heven®t taken Titls.
THE CHALHMAN: Under tols rule they would be in &
pesiiion o dismles, tnough, without @ayiég'aﬁything for what
hey have done, |

Janred

. R T T T G5 R 1 P S
LraUE PEPPER:  Thetl Ls tne peini.
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Hit, LITTELL: It has not been dlsmissed, however.

SERATOR PEPPID

He, ne, and I bave ne pressayd

reason For supposing it would be. | ’
R a%

R, LITPELL: I think, then, 1% 1s falriy olear Sh
thst 12 & ﬁ#pﬁtﬁﬁtiﬁ&l qaaﬁtiﬁﬁ, 1 nsve a very gpeaific rgwmaﬁ
o aa&ﬁng $hat, Hr. Chairnes.

Laﬁ'mﬁ state at the ocubtest that, z2s 2 mabtber of
yﬂliay; a8 a matlar of priseiple, we ssrtainly de not in any
wa§ resist the basic égmi%ah;@ rizit of that zman L0 presover
in the 8888 whleh you have stabed. ﬁ |

[HE CHALRMAN: Recuver fro: some tridbuaal,

LITMLL:  BReoover. f“wx song Pribuanal. I 11

=,

P

sume Lo that., The substantive law has baeﬁ,'uy $0 tois pregent

gl zoussion, that the @UVQWﬁm@nﬁ has bhis pight %0 qlemiss. As
8 praed i ul nabiter {let me ﬁiag@ﬁ& 39 thet firet, snd that is
the rssson R | a&kaa you whether your statement of fache

wad hypothsticsl or &ﬁtm&l }, this arises mnost acubely wﬁly in
the war &ffﬁrﬁg wers we are progseding in these energeney
@éaé&@&iﬁgg'aﬁéﬁf Tivle 2 of the Beoond War Powers Aei, which
i3 ths old War Powers Act of 1917, which gave the same right
of antry and i;mﬁdi&ﬁ# mﬂ&ﬁ@asiuﬂ uptn the Filing of & conden
pation case. Then, of ocowrse, 1 eould be glanissed even
ﬁfLé? lmmedialte possession was taken. ﬁa'yau? hypotheticsl
snee 1% & perfestly falr casze to put, It can haypéﬂ‘hafagiﬁ

terms of entering in%o possession, Going a Lot of damegs, then
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ﬁiamiﬁaiﬂg Eﬁ@‘ﬁ&ﬁﬂﬁmﬁﬁtiﬁﬁ'ﬁaﬁﬁ, leaving the party to his
veoundy in the Sourt of $lains.

| That 12 the law because 1% is the law by statubs and
by desisicn. We think that 17 you changs 1%, 16 ought $o be

dons by statgte and no% by this rule.

.

S a pracbical matier, we dun't think peopls are huri

that way, because in neny oases where bhere has been s shange

oL ﬁimm~*ta£s DErHLPS gtes nore 1o ay atgtemﬁgs that ﬁhﬂr%
wouLa be no neesesity of delaying the passage @f'%his‘rula,
the adoption of this rule, until ysé have got %ﬁéirur@meﬁy
turoagh by gtéﬁﬁ%@, if you conaidersd 1% of suech fundamentgal
iwmportance me sll thadt. It @rwbaéiy gpoes To that srgument,
BGagause I say, a8 & ??ﬁ&ﬁiﬁal matter, these sltuatiens ﬁ%n*%l
aler as o gensral problem. I ab aware of no specific case
where it hse arigen. I don't say thers tsn'y any 3&ﬂh‘@ﬁﬁé¢'
I anm just not gulte prepared on this. |
Hy genaral assisztent acsures me of what I was
veapted to state o you, but for lask ﬁf-pr@ﬁarazi@n fﬁf this
partioplar laterview I alén't fesl that I ought to state 1%,
That iz bhat the problem is aofuslly & minor one. When cases

sre dismissed, i1 we srs taking the property in Tes, for

%

cresiple, we have frequently sugseated {1 say frequently--in a
manber of eases) Yo the Deoretary of War or the Seoretary of
the Havy that we be suthorized to amend the petition in condeme

nation fo Ltake only a temporary intersal of gix montha, whlch,




- ' a3 you kooy, we have the power $¢ 40, Undar Ghat tenporary
i/

e

interess, we can then aeterming and. pay bhim compensatlon fop

that temporary pericd of cccupanoy.

/ E JUDE LOBIE: Ineluding demages?
w9 =
EE #31. LITIELLY  Thers s & questlon of degree there.
o
=]
= If we ﬁ=v& asgtaally 3@&%& ﬁis property, 1f we have resoved hlas
g Eragies
<=
£% DEE BOBLE (Iaterposing)i En the supposed vase you
== .

have oul down the tress and knocked down his house,

MB, LITIELL: ~-ond we have token bis house., 1

nesibated for a moment thﬁr@ in the interest of belng cautious

aad acoursie h@bﬁu *, & you know, we don't pay &istafﬁaﬂe&
value., 17 4% 3¢ personal properdty, suppose be was permiiied
b0 rameve & barn, then the csse wes dlsmissed and he woved 1t

back again, that, I think, would be & borderline situstlion in

The MASTER REPORTING COMPANY, ing.
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wialah we might nol pay his adegquate compensation, exesut, of

g course, [ur ordinaly wear and tsar under 5 leasenold iﬂ%ﬁ?@ﬁ&.
§§ f-iﬁ is ﬁi%ﬁin the 1iaits of ordlnary wear aﬁ&'taﬁf, e
; § GRAWED $O your guestion is "Ves.®
ihﬁﬁiéé‘: é THE CHAIRMAN: When you 40 that, when you go inido
Eg_ possesglon of property and tewr down & house, éut down Ltrees,
%5 G you ssy that there always rosulis %& that aet 8 vesting of
kS

title; a8 you heve 3t in the ruls hers, ﬁvaat&ng of the ti tls

stught 0 be seguired in the soetiocn®™?

“L"’

¥R, LITTELL: I am sorpy, sir. I Gidn't guiie get

ol
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your guestion,

THE CHATRMAH: Take the case you spesk of, where you

Bnve gone into pﬁ@ﬂ&&ﬁi&ﬁ of the y?bﬁﬁ?%y and done gone altera-

ﬁiﬁnﬁ.ﬁf ik ﬁazaa toe i%. The mesre got of going on tuﬁrﬁ dossn't
vesu the fes in you, dosg i%ﬂ

WA, LITTELL: Ho.

iﬂﬁ‘ﬁﬁéﬁﬁﬁﬁﬁ: S0 your phrase hers of a right of
dlsmissal sl &nyrtimﬁ price o the westing of the Bitls would
&iiﬁ# ﬁ.éiﬁmi$$ﬁl after those acts hed osourred.

o M. LITTELL: fhat is true, or & medification. as

1 have polnted out, we have moaified these petitlions in cundem~

Ration in order $o o justice within the condemnation Gase,

he fundamental faet 1s that the ecourt has no Jurisdietion o

ﬁé%%ﬁminé ﬁhéﬁe dagaged 1L we Giswiss the case. OfF ﬁ&mﬁaﬁ Fou
reuilze that, ?ﬁaﬁ ie why Fou went to change 1%, it hesy
jﬁﬁi~1i tion under the condemnstion law to deternine whst hasg
%@ﬁﬂ.tﬁxen and o sppraisze the fair market value of whet has
Q@g& faken. That is wﬁy we noddfy the péﬁitivﬁ t0 reduce i%/'
t6 & bemporary taking of aiv monthe, let us 8ay, in a case
éﬁﬁﬁ@ we wenk to @i&miﬂaﬁ #nd ohanges have actually been made, -

Yhere for sone resson a man hss been injursd by dispossession,

ke cught %0 be pald a i@&ﬁ%ﬂ@lﬁ'&ﬁt@rast. "hi@h the jury san

determine, YWe give the oourt j&rl“di@ﬁihﬁ 5y $n0se amendmen ba.
i am awers of no astual ozassz, I think tids is movre

a thedwsticsl obieetion then it 1g actual, as fa¥ ag the
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procedurs ls coucsrned.

THE CHAIRMAM: You say thab the Guvernment oan
sprrange for goupensabion for that fespofary cosupailon aven i¥
they deoids tﬂ)ﬁh&ﬂﬁﬁﬁ the acguisition of the fee by't&&% G-
vice, but we cen't & i% unger a precedural rale, c=n’'s do the
same thing 0 allow ﬁhé% court 10 determine eompsnsatlon fop
toennGrery nee aﬁ cecupanty. You say we can’'t 4 that by &
procedural rale, bub that he has $o go to the Gourt of Clalms.
fhet seems o me Lo %é ghrefehing 1% a 1ittle blt.

A, LITYELL: We thought that was the iltuation, Hr.
Chalrman, We might be in errar in that., W thought that 1%
was & subsbantive right Shat shonld be changed by statude, 17
it iﬁ'géiﬂg %o be changed.

THE OHATRMAN: What would you say t¢ s rule that
provides thet olalnbiff may dismiss the action in whele o in
part =t any time price $o the entry of final Judgment {(the
Governsent can o 4%), except in cazes where 1% has taken
title or possession or albtered any part of the property, im
which ¢ase upon aismissal the court in which the condeanation
Gase 48 gﬁméiﬁg-mighﬁ be allowed $0 20 OB snd award the oon-
peneation for what has bBeen used snd taken, Jdaﬁ ag yuu allow
ths same court t6 do by smending your ﬂﬁﬁpl%iﬁt and haviag &
double proeseding, so t0 speakd

| Wi, LITIELL: My short answer $© that, sir, is that

you not emly nibble at ke statute, but you out deeply inte 1%,
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beosuse the statute sazye we osn dlsmies at any time whether
we nave token and provided imsediate oGssessicn or ACt. We

can't dismies a Gase in which we hsve taken title, yvou unday-

&%and, It is only where--thers are three kinds of condemnabion,

i &nﬁﬁ'%his isn't necessary, tal Just to refresh cur
memorliss and De sure we are on cmmon grownds of dlacussien,
let ms zay thal there ig-wﬁ&t we exll In the Department, for
ﬁﬂﬂ?ﬁﬁi@ﬁﬁﬂﬂ‘%ﬁfﬁighﬁ %@ﬁ&@mﬁ&%ﬁ@n, whioh is %ﬁ% srdinary peade-
time condemastion in which we file a potition on Lhis Sable
Top and this field, mng ﬂ&th&né‘haﬁpénﬂ, Tnose @arieua gé?era
iiaﬁieaﬁﬁﬂgé are differsnt Parms snd properiles, and everybody
@ﬁ@%iﬁa%@ te operate their farms and theiyr businesses, and
ﬁ@%hiﬁg:hﬁypﬁnﬁa We g0 shead and, when the @ase lg prepared
and Ghe cowrd fiode time, we try 1%. If the verdisi isn'h
whal we like, ws disniss the sase before Judgment is enfered,
sid acthing hes happened; nobody has been hurt,

BENATCR LOFPIH: Hr. Chairmen, I have %o leave at
tids $ins $¢ Gatoh ﬁy train, I sm sorry to interrupt e,
Littell's diseussion. I should 1ike to hear him, I am very
2lsé tU have been able %o be with ths Gﬁﬁﬁi@%é& 8% thls Bima,

JUDGE DONWORTH: I should 1ike B¢ =8k Sv. Littell at
Tols point AT he egn refep wus to the seebion of the st&%&i%

that glves him the rignt to dismiss. I% seeas o me that 1f

there L8 o sbtatube o Bhai affeet, we don't need aﬂyﬁﬁiag'ia

the rulss,




oh

BR., YWILLISHHSY There is noe statute. It i3 & gubgiane
tive law.

MR, LITPELL: 1 am in ervor in thab, Judge Doaworih,

gﬂ La la tae construstion of the statute and has beea over &
;§§ ?é.@x*iﬁ.& of many yesrs. I% doesn't say .%Eﬁﬁ%ﬂifiﬁally thab you

: can't dlsmiss, ﬁut presuse 1% iz inherent in the right W

g take thet you oaa sbandon your sxersise of ihe taking., 1% is
i inherent in the--

THE CHATWHAY {Interposing):  Sovsrelgn right?

e

&, &Eﬁﬁﬁ&&: wwgasential soverisgn power. I &n
sorry I migled you en.that, it is a,matﬁﬁr of statutery son-
%tru@ﬁ&ﬁﬂ, It is mezepted construstion.

The seewmd bype of condemnation esfe, I am naming

them in chronclogioal order, Bocause this one came in 1990 with

%h@'}&ﬁaagﬁ ﬁf the Dealaration of Taking &ct. In that sases,
2

The MASTER REPORTING COMPANY, Inc
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bBecause Lhese other cases 0ok 89 long and many vital projet s

were delayed, we mawa the et of 19730, w»hieh ssid that in

% a
: _ §§ o ondemnatlon o anse, upon the £3ilng of a declarslticon of tak;ﬁg
.wgvﬁﬁ@ %ﬁﬁlﬁﬁf § %igﬂ&@ by thé Seeretary of War, the agency that 1z baking 1%,

) t3the 1s vested in the United States Government. That papsp,

%g‘ when 4% 1s filed in the couwrt, cuts right down through the

£E ,

Eé whole works, =8 I have sald bafore, like a4 biseuit cutier and

. .

vests tiile in the United States, 2nd we have no $itle trouble
aftsy that. %ﬁ‘gﬁvs only distzibution trouble,

THY GHALAEAN: You ean't dismiss, either,
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B, LITTELL:  We cannot disulss, exoept for an st

wileh we drafied and whioh was adepbed o 1ittle over & yoar %g@k

permi biing, mﬁ'ﬁ%ipuiati@ﬁ, the Qismisssl in whole or in pard
of properties vesting interest in the Uniited States. Thal wes
hecsuse many Srrors were made. ¥¢ have taken an exira o0 by
wistake and found we would have to destroy s partiag well
et migﬁ% gost 475,000 to uild, wh@re the extia foot was
worth only §50, :ndé we wanted fo swend thab deglarstlon £O ige
olude that sxbra oot and the partiﬁa would stipulave. So,
‘aaiﬁ@ frem the power t@ s%ip&late'wiﬁh opneglng counsel o
eilminats all o any part of an inferest laken~-and thet power
has boen anercised gulte extemsively snd oulte usefully boin
B 6 @?ﬁgﬂfﬁ?_@%ﬁ&?ﬁ sad t¢ the ﬁniﬁﬁ&‘%ﬁazaﬁ. Anyway, Lhab is
the seoond fyee. That vests Eitle, and we é&n*% dismlas emment
Tor vhe right of eondemnation.

@ﬁ&ﬁfﬁﬁﬁﬁﬁiﬁ sonceTn you gentlemen at all, because
the vlghts are olear, =nd whab veste in the properiy cwnsr is

the elear right to Jusy cmpensation a9 deterained by the sourt.
e thlrd is the emergency scquisltion, which Ly

Title 2 of the Sesond Wor Powrs A6, in the interests of asill

G in the tize of outbrsak of war, ¢f course, upon the filiag

of & petision in condesnation on this ssme ares, we Gsn enter
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into pogsession lmwedlatsly.

THE HAIRMAN: Without geciding whether you sre going

t0 teke a1l or pert, or without commitiing yourselfy

HA. LITTELL: The petition csn be amended and aone
of 1% elimlnated, and it has been done, Property cuners have
cong ln and sald, "How, you don't neeﬁ'%hia pars of wy farm.,
Iou are wreoking the Pest of my farm. Jog your fence in a
1i%%ie in %&kiﬁg it.% We have dune a lot of work oa this
severance business to sdjust ourgsives to the property Cwners'
interests, The ArmyEnglnesrs ave abk to draw a ‘atralagnt line
on Lhe map and go arcund hills and folleéw cerisin eontours,
aﬁﬁ‘whaﬂ W ﬂaﬂ'jﬁg'%hﬁﬁfliﬁ@ in =snd save a maa*ﬂ farm by
‘3&?&&@ 300 seres, we urge that 1%t be done. We have ad Justbed

that line in hundreds and hundreds of onses,

That ie a practisal 11llustration of the power to disz-

migg, an abgelulely necessary measure of flexibility in the
interests of the property owner. I% has been more in the cepe
vige of the property owner than it has been of the Goversmment,

veczuse we have adjusted these orude takings--snd they sre

erude tokings., fThey have $o be orude.

If I aay digress Just a miaute $¢ bring your imagina-
tions e thet poln%, when the ¥ Day plans wers over after
Pearl Harbor, from then and during the ensuing yesp millicas

of acres had tc be baken, thousands of sites, in order that

Bhe war program could go forward. Land was Sthe firsi sgsential
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of the war effort, It was only one of many, but it waz the
first seaential., Those Things kad ¢ be acqgulred very rapldly.

We boad already so siregmlined tur precedures st even under

the Declaration of Taklng A6l we were taking them in the

gusPter in whieh Pesrl Harbor cocurred in four days, four hours,

1370 Ontario Street
Gleveland

and twolve minuteg from the mement when the request resshed
my office to the moment when tltle vesbed suy place in ths

aentinentsl United Bhates or bhe Gerpritories. 50 ys yere

51 Madison Ave.
New York

seered bO that repld line of sctlion as far as the war effovi

by wal 00noerMed,

A
Fx

AL - A

X,h&?ﬁ.?ﬁﬁﬁﬁﬂﬁﬁlf'ﬁt&t@ﬂ, end I have steted 1% to
both Juﬁia&éﬁy Committess with reopect 0 an se® witioh I havs
pending up thers o bring rellei ¥ property Gwners and 0
sxpedise payment 30 property owners, that we have expadlted

our provedure Yo an unprecedented extent of strsamlining in

The MASTER REPORTING COMPANY, luc
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tiie lntereats of objective number ons: 10 get the military

% ageneles of the Government into gﬁsaasgian guickiy s¢ that the
§§ wapk efford would be ualmpeded. I think you must agres that

g that %@ﬂ cbjestive number ons and had %o be. ﬁ%éﬁﬁtiV% numher
B twe has boen the relisy ¢f property Gwners.

ig, THE GHAIRMAK: Exouse me. Does that taking possession
~§§ under the recent wer acguisition aot, that kxind of zsizurs and
Z -

pessession nnder sthe set, permit goverasent taking like the

original Deslarziion Aeky

MR, LITYELL: No, sir. Up to the outbresk of war 1%
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fid. Thia problem shat you a5 Sdisousging really dildn'i ﬁ?&ﬁ@g
Deosuse we were pluaglng in bhese deelarabions Of foking sil
@vgf.ﬁﬁﬁrgﬁuﬂ%r?¢ |
Eﬁﬁﬁ‘ﬁﬁﬂiﬁﬁﬁﬁa You aouldn’t teke pospession unloss
you somd ted yoursell paygﬁﬁaily o an avguleition. | |
| WA, LITELL: Yes, siy, but I wand you te bessr in
mind that %ﬁaﬁ‘warﬁaﬁ & grogt herdshlios un the property owner
alao, beosuse these men woks uwp sons mornlag and found they
didn't own thelr plase. Taay didn’t know 13. There wsunti
sime 0 notify thes. Ve have taken a 1ot of things erudely in
the neceasity for epeed. IV was one of the biggest legal Joba,
seunbliag ia the ¥ar Department and @ﬁﬁ'ﬁﬁvf Doparment, in

the preparatica snd asgulslilen of these plies, that wasz dong

primd hoeve 1n thet Limitsd perded. Thoere was g lot of oruds

w2

stuff done. It was vﬁry harah on property Ouners, bsocanse in
the Sase where we say we had teken 300 acres tuo much from the
fmomer and aian’h pesd $o take 35, 1% wes oo lase to get it
ouk.

That 19 why T wrote that ast forbldding us o stipu-
Tabe %o elimlaske interssis %ﬁat had been ifzken la fee. Thab
a0t hues brought great rellef in the deelaration O ftzking cases.

But afber the wap, 1P, we dome en thig tougher
brangh of sases, the war purehases sased, =nd they were jouvgher
booause we 4Aidn’t have the detsil on sach o these properiliss

that we had under the Deelarstion of %ﬁkiﬂg.ﬁst,' The agenclas
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é1dn’t have time to propare in the metlioulous devall that we
did Bold them up e with certaisn standards under the Leglara-

tion of Taking Ao%. We wonbed s prethy gocd desopiption of

avery ong of those ftrsots that we suuld get, but we eouldn't

hold them up for that under the War Powers Aok, ‘e very puprs
pose of Titlie 2 was 30 permit them to¢ méve in there raplidly,
and we filed p&%imﬁt@r gesoripiius~-Lrom this corner %0 that
cerner to thét corner o tﬁét sorner {(indlostingl-—and the
Government took p@ﬂ%ﬁ%éiﬁﬁ of @v&éy%ﬁiﬁg in there.

Let wme qualifly that gm ﬁﬁ%ﬁ you will aﬁéﬁra%&ﬁﬁ how
the prastiesl problem hes been handled. AL the oculset of the

siminissration of the SBedond ¥War PowePs Act, the fray would

e
]

P

send out o actice Lo ﬂ?ﬁ?ﬁhﬁéy there w0 got out lo two wesks,
bhat 1t was gﬁvarnmaﬁ% property. © They were used o government
r@gﬁﬁvmtimna. Take ?ﬁ?ﬁzﬁix, whers El%rwk@ tnisg oolisy d@wn;
13,500 sores in Sew Jersey. We had virtusml riota up bhsre and

bhesglines and mss¢ meetings and all sorts of things. People

wers belag Bhrown oul. I wend up to see how the thing aotually

operated 4t eleres Band, I got all the offisers around a
Yable, and I asked then what they were going to 4o with this,

s L found what thelr coastruetion olans were. "Wasit ave

in

g

yowr golog 0 4¢ in the noxt minthi® "Well, we are going 1o 4o
Gals Bt Lo here, and next month that bit arcund Sheve,®
I érew s pencll line around that, snd we eounted

Shirty Homes within thet first pricrity of construciion work.
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i soked, “%h% order the vest of thoss poople cub, then¥®
Pgll, 4% is g@@ﬁrﬁmﬁﬂﬁuyvﬁp@wayg"wé thought that
the oot ked ﬁ?ﬁﬁ?ﬁ&-imm@éiaﬁﬁ,pﬂﬁﬂaﬁﬁianu“

_ | ﬁt wasn'g nageasary. There we Tormed s new pULicy
whieh went through the whole (Govsrnment, aﬂﬁ.ﬁhat established
prilorities of digpusssssien 80 that in these large aress we
sould consentrate cur leogal work on the thirty Tamllles that
were within the first priovity aﬁaa where the gsunstrustlion work
was ¢ a8tart; then we would £211 bask ¢ the next line in sd-
vange of ounstruction work to glve ﬁQf attention to the [SRAR
work and sgreements on coupensablion and all ﬁhat gort of thing.

Some of those people were in there £0@ a yeud =nd a
half aftervard, bessauwse 1% we8 a ye:r and 2 half befwrs the
Fort Blx expansion rasched the mah up there in the ocvner,

in that way we have Sempersd Bhis right of possession

CEe a very marked degree, and in the course of those studlses

syer thait eniire ares we would find sreas that we could dlemles.

fod

don't remembeyr whether we found any aﬁrpaytzﬁix or not, but
iﬁrméﬁt places we 4id.

THE QHAIRMAN: You dlumissed after you had tsken
popgasalon? .

MR, LITTHELL: Right, and to the gresb relief of
property ownsrs. 56, actually, this power ia dismiss, whigh
spamng 80 h&w&h-iha wRY yon éta%@ it snd esn be very, very harsh,

hes been & grest ssset tU property cwners in this SRErgency
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period. We had to tole Fhat property. IT we hed besn some
mitted b6 oay Just eompensation, & let of peopls would have

lost their homes sad Farms, and & working unlt would have besn

THE GHALRMAE: We wre noi obleciting o the pighi of
ciemigsal. % 1s simply a question of whether, if you de dig-
misa the property you ars actually taking possession of, wnd
the man has had sone damage and 18 entitled to asomething, he
aﬁght o be left $o chase inte the %wﬁéﬁ of Claims or whether

1% oan be hendled in the eondspnsition ease. That ls the thing.

You ssy that w are hitting the gtatute of lepgal ocondsmpaiion.

There are seversl sbatutes that provide for spscific prosedure .

in sondempation capes for difTerent agensles of the Government.
B, nx%ﬁgm%: ne hunéréﬁ foprty-saven different
Tederal statules.
Tﬁﬁrﬂﬁélﬁﬁﬁﬁ: @aite & Ffow of them don't provide fop

& Jury trisl st all. They state speoificsslly that when Ghe

Goversment goes 1nto 2 csse for oondemndng a plece of property

for this or thet ageney, the amount the Govsrament 1s golng $e
pay 18 o be determined by a judge or & cosmission. Thls rule,
with your asguiescence, sesns $0 force on the Goverament &
Jury in svery case, 1f anybody wants one. I am wondering iF
there is any more or any less rabid interference with the
@ﬁatﬁ%ﬁ wnd %hé Govwernment's yight by fﬁraiﬂg 2 jury on then

than there 1 by saying, "If you dismise after huaving demaged
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the property, befere you have really taksn 1%, the sourt is
to award the damsge.”

M, LITIHLYL:  Bven the ¥Millsy case held usequivosally
that the fixing of just componsstion was anbstantive. We have
nroposed A stabute, which iz pending now befare buih Houses,
tn sholish the sommlesion system in the ninetesn states wherse
1t exists. | |

TRE CHAIRMAR: ﬁ@'y&a think There ig any guesbiom
ehbout the validity, as far as the United States is concerned,
of a rule of progedure that says the Government must submid %0
jury trisl in a ocondsmaation oasee when the stebutes of the
United Ststes providing for many condemnations explielitly say
you shell not have a jJury, buat & commission or judga, |

¥R, LITIRLL: If thers is a doubt as to those spe-~

¢ific shtatutes, I should think definitely the statute would

srovail, wouldn't yout

| THE OHAIBMAS: I had the guestion sbuut 8 year ago in
y%u%?§@§a?tmﬁﬁ%‘ I wes in doubl, snd I was hoping thad we
would g2t 5 shatule passed which provided that in these condemna-
tion csses She Government was willlag %o have a Jury Wy them.
1 goa't Enow whet you have dong with that,

R, LIYELL: That bill pussed the House last yesw.

et was the one I menbicned, abolishing the comnission sysien

- sné providing for jury trisl.

T GHAIRMAN: It 44d4n't page the Senate, &ld 117 It
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éidn't becone Law?
Hie LIVTELLY 1t hes passed the Bennte this vear., I
iz ons of tﬁ@a@'mea@ﬁreg, ¥r, Chelrmsn, that you Just hawe $o

ksap behdnd in the pressure of the legislative hoppers, Tuers

i¢ po swbroversy about 1t. I have not been aware of any,

it seenms to be favorsbly zocepted in 511 my appsarsnces bofore
the cummitiess, mé it hes now pasced hoth Houses in aifferent
Songreases. 1% will result in enormous savings not oniy o
the Goversment in delays bﬁ% e the properity owners,

THE CHAIRMIN: Your position, 28 I gt 1%, then, ie
that in the case we heve 1llustrated %o you, they are fow in
number. Booond, yﬁunﬁay/%ﬁaﬂ all those would be in the nowsy
of the Government to dismiss as & mebier of righs., In such |

B oongemnation case where they had gotually had possession fopr

e

time of the property snd hsd done some ﬁa&aga te 1%, ﬁitﬂﬁaﬁ
%ﬁﬁfﬁiﬁg-ﬂ&m?@ﬁ%ﬁti@ﬁ in thnt came they have power to &o that
and 6 fores the man sround $o the Gourt of Claims %o gé@ what
he 48 entitled %@; bub you have sased the situation Top him

and aodged the neoessity of Fforeing bim %o the Court of Jlains

by having a petition, one petition or ap smendsd petition, ¢

restriet what you want to the sotual uge yor put the sroperty

o Tor @ speelfied perisd of time. Is that it9
MR, LITIELL: That iz right.
THE CHAIRHAN: Then actually in the sondemnation HBasg

you have sesn to 1% that you award surpenestion for this




1370 Ontario Street

51 Madison Ave.

540. No. Michigan Ave.

Naticnal Press Bldg.

The MASTER REPORT!NG COMPANY, Inc,

Clevelaad

Law Stenography ® Conventions ® General Reporting Kew York

Ghicago

. Washington .~

104

temporary use that we are worried zbout. In other wordg, 1
will put 1% this way: You can make him g6 the Other route, wat
you try o be ﬁ@ﬁ@ﬂ% +0 him and fix vp your condemnation pro-
seeding so that he reslly ean get compensation ln that case
for this Semporary vEs and noet ba relsgeted sround from one
gourt $o another, That 1s about the situation.

@R, LITTELL: That is teue. May I ask 1T you ars
agare o the Eé&ﬁy sase, in which the Suprems Uourt denied

sertlorari Just last week? That.was & oase that cams up In

Rorth Jardlins, an sgriculiural taking, & vaking of forssy
laaés, Lo which the Agriculture Department weat inte lmmediate
&@g%&és&@n and then later disgmissed, and The dilatrliet court
sought to sppralse damages &ﬂﬁ_ﬁﬁtﬁ&ily.ﬁﬁﬁﬁﬂﬁeé danages 2t a
fow 40llars an acre, I belisve, and entered judguent in %@1&&
¢f our dlemissal., Then they couldn't sollect on the Judgment,
and they &u@ﬁ ﬁ@&f@%ﬁf?.%&ﬁkﬁré end the Seerstary of the
Trogsury in the 4lsiriet ecourt of this distrloet, and this
euurt hold that they could net recover on this Judgment,

| In the view we take, lhe deeision here turasg upon
whether the district sourt in Horth dsrolians in the &1?§umm
atances ouilined had Jurisdietion to an%gr.th@ 33&@&@&% At
they had apeinst the United Sgates. As has besn sald, the
erder was & oneosonal Judiment againet the United Listes for the

payment of money, ¥e think, contrary te the view of the court

‘below, there oan be no deubt that, unless the statute under
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whish the condemnation was brought specifisally suthorized suoh

& judgment, 1t is vold and unenforcesble, notwithstanding the
feilure of the United States to take én-&@p@&l therefron. This
follows from the well-established prinsciple thet jurlsdistion
to sue the United Stabes or to enforce the withdrawal of money
from the Treasury must rest uposn an a0t of Songress.

THE CHAIRMAN: I dldn't quite ostch what demand the
Judgment was fov, |

%ﬁ.;&f?@%&;; The jJudgment was preclssly fer y@ﬂr.
GARE, | :

THE CHATREAN: Temporary ocotupancy?

MR, LITIMLL: Yes. Is hat correct?

WA, J. EDWARD WILLIAMS (Attorney, Department of
Justice): The value of the land. |

Wi, Li?@ﬁ&&: I am soryy; 1t waz the wvalue of the
iaﬁé and more than the Government wanted o pay.

THE GHAIRMAN: Oh. wWell, they hadn't actaally.%agaa
1%, |

mﬁ. L$€?EnL: He were 1a:§assassien; oh, yesa.

THE CHAIRMAN: After taking title? |

HR, LITYELL: The prina&ﬁ&a is the éam&, because we
were in possession, had taken @Gﬁﬂ&?&iﬁﬁg,ﬁﬂﬂ the oourt fized
the value of the land., Then we dismissed 1t when the verdics
was proater than the Government snd the Forest Service felt

that the land was worth,
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THE CHALAMAN: But thet court hadn't mersly conflned
1ts sward to the compensation for the actual pogsession that
you had exercised, i@ 1%7

Wi, LITTELL: Ho, 3% 4id noi.

THE CHALWMAN: That is what we are falking about,

| MR, LITFELL: That is what we are talking sbout, but
am I not right that the principle is invelved here, the
nrincivie that I have just read? I think 1t ls.

| THY Gﬂﬁiﬂﬁﬂﬁ: I would agree that 1T the Government

wante 0 quit 8 oundesnaticn cmase after 1t started a prodesding
to take the whols thing, title and @11; decides 1t doeesn’t want
1%, I shouldn®t think the rule ghould be made to prevent 1t
fron 4oing that and $¢ say, "You have started 1%, und you have
toe go on %ﬁ the end. !

What we are talking sbout s the cass of élemissal
w&i@a the Govsrnment gaﬁ & right to dlsmiss, and then ask whal
has happened up 0 that date. You had possesslion and usa of
the property up Lo the dste of diemisesl, You certalnly have
to g¢y for that under the Constitution. It brings you right
down b0 the questlon of whether thers ls anytuing wrong aboutb
s rule that aéga that that soupensation whieh is part of the
stuff the Covernment Took in the condemnstion osse shall noet
be fixed by that court, that it has §0 go ©6 the Court of
Claims. It seems 0 me to be a very fine-spun distinetion as

%o the gusstion of juwis&imﬁianﬁ You say you can pgive
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Juriadiction snd sward compensation for that temporary use
by Jjust smending your couplaint and saying, "Whad we wnlted
21l the bime was just jemporary possession.?

MA. LITIELL: Bubt we have the statutory asuthoeriiy to

%g 4© that. Ye have perfect au%heriﬁy $0 do 1t. We ocan btake

%5 terporary interssh, Eé #re within the statute. The Jjurisdie-
. tion of the cowrt ls predicated upon &e@armining Just coapen-
ik satlon under that statute.

= THE GHAIRMAN: That is what wo want in this case.

fou have started & condemnation ca&e~-

MR, LITUELL {Interposing): Bubt that 18 substantive

law, You can't get avay from the fact that that 1s subsitantive

PHE GHAIRMAN: You have started a condemnztion case

ond by virtue of 4% you have gotten from the eocurt temnorary

’ wﬁa : h .”‘ b '_ ; 3 .
aing had bedW Bepan s,

=3 o s
B
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possegsion of the property. Why isn't 1t within the terms of
the authority that Gongress has given the courds in such cases
t% award Qﬁmﬁﬁnﬁﬁﬁiﬁﬂ fer what 1t d1d take? Is thers any

ﬁifre?@nm@ between starting out to take the whole thing anﬁ'

" 540 No. Michigan Ave.
Ghicago

guitting after taking only part, gultting by dismisssal whish

ﬁg restricte what you have taken down in your bemporary possession,
38 and a oese whers, instesd of cutting yoursslf down by dlsmissal,

you eut yourself gown by amendment of the complsint? That la
the way 1t strikes me.
MR, %;TTELL:' The oourvs jJurlisdletion is limited to
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the.p@ti%iaﬂp at is allkgﬁ&y@ is te 1t. There ls no greater
jurisdietion than ocan be conveyed by the statute. The peiltion
is filed pursauant £ the statube, uznd the cours in the first
ingtance Le determining the just cosmpensaticn for the proeperty
taken, and 4% hasn't been taken. We dismisgsed 1t. In the
neeond case, we modified 1% %0 a siz-month perlod in order %o
40 fustige fo thils Individual.

THE CHAIRMAN: I may be assuming too much here 0 be
asking ail the mestions. I should 1iks to starti around and
see what the obther members would llke to ask about,

BB, LITEELL: 1P I may say zo, I su sssuming a 1ittle
o0 much, boo. My very able genseial ﬁéﬁiatﬁnt and Wy, Chambere,
%he head of ay leglelative sectlon, sre here. They have glven

snormous amounts of thelr time to this study, mere than I

@ﬁaéibly could snd run the big office that I have been in charge

Gf.

THY CHALRMAN: You Gon't seem t0 be laoking in
mﬁﬁliﬂﬁity with your subjeot.

MH, LITIBLL: That is RKind ©f you.

THY CHAIRMAN: 1 have asked %he guestions just o

,r’

kesp She ball rélling, not baﬁauae-l wanted $0 make $rouble for
vou, Senator, have you &nything in yﬁmr mind thaet you would
iike 3c ask any of these gentlemen? |

SEHATGR PEPpER: I Hﬁﬁ%fﬁt&ﬂﬁ—%ﬁﬁﬁ?%ﬁ&ﬁ the Govarn-

ment, for good and sufficient roasons, bhas decided %o abandon
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I think this one haes a very short answer,

139'i

ite quest of the fee, by amendment it may pray for a condenta~
tion of & much ﬁm&ll@r”iﬂtﬁ?ﬁﬁﬁé & possessory interest of g
certaln size.

MA. LITIELL: Yes.

DERATOR PEPPREH: ﬁéviﬁg B0 done, 1% s them in &
positicn $o pay the compensation forr the intersst o taken.

I was going to inquire what weglﬁ.bﬁ the sliimation 1f the rules

provided that, upon &ﬁ appiieation for dismissal st largs, |
where the quest of thé Tes was gbandoned and there was no pro-
$®5&1 by the Government t¢ amend, the gourt sight oondition its
consent to dlemisesl upon the filing of an smendment by the ‘
Sovernsment for a taking acrreggeﬂﬁiﬂg t¢ the damsge aﬁtuaiiy
done. If the Government can o 1t voluntarily and keep within
the terme of the jrisdiction of the court, 1t ococurs ¢ me
that 1% night be pub upon the terms of ameénding in order 5o
agecmplish that result as 2 condition of a requested dlamissal.
That iz the only guestion that it ococurs to me 50 agh
of %ﬁy of these genilemen,
THE CHAIRMAR: Let's go sround the line here and gét
Lhen éll out, and then may%&_tﬁey gan answer them &all.
MR, LITTELLY: If we méy answer them as we go slong,
| BENATOR PRPPER: ﬁrﬁ'ﬂhairmaﬂ,“ﬁay Wﬁ procged 8o
infermslly that they nesdn'y Piaé or gaything of that swwi?

%Rk'&l?ﬁﬁﬁﬁz Thank you. The angwer ie that that noOwer
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is vested by d&lesereiion in the Heore tary of ¥ar, and yau'w&ulﬁ
tronsfer 1t to the oourts. The statute fixes the power im the
Seerstary of War to determine what sort of interest he will
sake. X ﬁ&uﬁt whether Dy rule of court you sould tresnsfsr that
@iﬂ?f%tiﬁﬁ from the %ae?atgry of War to the court sitilag in

faagment on & condsmpation case, to forcs the Secretary of War

%o file, In fact, befors the amended petitlon can be filed,

the Sesretsry of wer has §¢ reousst us to file 1t

THE GHAIRMAN: The Secrstary of War hss already
vasated his authority. You have gone latoc possession, and you
have had the wuse of 1%,

_ SENATOR PEPPER: I wag going to guggaﬁt in answer L0
whet ¥r, L1ttell has Just ssid that 1T the Seoretary of War
asks leave 10 dlsmiss after having come in in en effort to con-
dsmp the fee, 1f 1t is then mads a condition of granting bis
raguest Tor dismigsal that he dc what 1t is admitted that he
van 4o, ﬁ&ﬁ@l?,.&$6n§§ that there is nothing unressonsble in
@ﬁﬁﬁiﬁiéniﬁg the dismissal upon the voluntary smendment by the
ﬁ@érﬁtarys whleh would then give the yﬁmpg?zy owner his olalm.
hat was the ﬁﬁly suggesticn I had.

| THE CHAIRMAN: Desan Horgan, have you any guestlon?

LEAN MORGAN: Wy question would have been just the
pame, though noY 8¢ elegaﬁ%iy'@nt 3 the §anatar*a.

SENATOR PEPPER: Thank you, Bddle.

DEAR g@ﬁﬁ%ﬁ; I think the Government is Just a
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benevelent despot in thess cases, With the present sdminlstra-
tion, they éﬂﬁ‘%-da that they mlght very well de, becsuse, in
the Tlrst place, they have the power %o dlemies wi thout any-
thing. That i, they osn take thelr dishes and go home any
time they don't like it Tﬁﬁ#@ laa®t any question abwmt that,
They can vlok up and welk out of the sours voon, and there is
absolutely nothing that could be dome, if the court dossn't
have any power e do Lt, The enly guestion I was golang %0 gﬁzﬁ_
was the cne that the Senstor put., Would there be any power,

and I think you have ancwered 1t that there iz no power in yous

£

tiik

same result By 4 shorb-cut, becsuse 1f they could oompel you
ﬁ@ smend they occuld condition the dismisgsesal on yaar paylng for
4%, without going through that formality,

i, LITIRLL: Precisely: or leaving us the slternative
mf,gmiﬂg shesd and taking the fee. They covuld fores ue %o fane
that alternstive,

DEAN HORGAN: Butb 1f you tdlsmlss, then I suppose
tm@y @gaiﬁn v force the title on the Qovernment 1¥ the &ﬁvernm
Bment dldn's want it. in the seownd placs, they couldn's slve

Fou a Jucgment lor eosts or for saybhing else that coulé be

‘gollested. 90, 1T I wndersiand 1%, ¥you bave that right as s

mattor of power. Isn't it right thet you &av& gotten down $o
the mabier of powsr on the part of the oourtse?
ER. LITIRLL: Yes,
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DEAR KBEAN: The sourt has ne power.
¥it, LITIELL: I think that is true, sir; yes.
THE GHAIRMAH: Unlees the Segretury of ¥Yar conssnis,

DEAN MORGAH: Yes, quite s0; unless thers is an

elective provielon for 11,

THE CHAIRMAN: Mr. Dodge, do you have anything in
ning? | |

MA. DORGE: After the Seuretary of War has exercissd
hiz discrefion anﬁ_s@neluﬁﬂﬁ-aﬁt to take the fee, isn't his
disoretion exheusted there, and then it bscomes a guestion of
the procedural way in which the constitutional right of the
land Guner o &@mpﬁﬁsatimu for the'@egsﬁaﬁian whinh has been

taken shall be eaforced? He hes & right for compeassiion for

MR, LITITLL: Aren't you impaleé on the fact that
we hRave token nothing? After we have decléed tu dlsmiss, we
dlomiss.

MR, DODGE: You have taken pGsgessicn from him for
a @é?iﬁﬁs and he is oconstitutlionally entl tled to ea@@@nsazimh
for 31%. Isn't 1t prosedural wvhether he shall go to the Courg
of Claime or whether the aompensation shall be detsrmined in
that case?

HR, LITTELL: ¥ think, ae this ﬁ@eéy declalon says,

not. where you are sulung the United States. It is strioctly a

substantive natter,
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WR, DODGE: It has been held that the Unlted Stades,
by condemning the land in the first instance Or GHeking the pro-
ceeding it ﬁgs taken, has copmitted th@ eredalit of the Uniisd
#tates 1o payiag the land ownsr fop any dasages he sulfera.

BA, LITPRLL: Hot yet, not until they luke 1%.

1

AR, DODEE: ?ﬁey have taken posgsession,

£

R, LIPMELL: Well, yea. I ese your pulnl; yes,

MR, DODEE: I had one guestion that wasn't olear o
me. Under the Sesond ¥War Powers Act, when does the %ﬁverﬁmégt
gat title?

¥R, LITILLY Enitrey of the deovee. I don't suppise
the aotuzl mechanice ﬁf-ﬁh&% affect your guestion., I was golng
to say that in the actual mechanics of 1%, loovking at thai
tuble ﬁep'again, baoause the @répertiea tsken wﬁré Just abous
a8 messy snd overlapping as these papers (I mesn the deserip-
-ti&na ané 811}, the War Department goes in therse and negotiatos

s 10t of those people and closes them out, and they are dis-

‘missed from the condemnation case. AlL those sre 4lstlilled

@uﬁ Gf thet by direect purchase procseding, snd only those are
16fﬁ that you oean't agr@@'miﬁh, by resgen Of dissgrecment a8
to velus or by reason of title aiffieculties. @hmé& are the
Twe ssin thlags; those are the onesg we iﬁh&ﬁit. Wnen we £0 0

trisl on those ang the decres is entered and the award is sade,

'Eitla DRELES,

MR, DODGE: It 1s not like the Deelsration of Taking
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ﬁéﬁ_ia that respest. |
;- MR, LITIELL: Ho, gir@* %o title is wested at all
until that flaal deerse.

THE CHATRMAN: Tﬁ@n, under thisz rmils as the Depart-
m&ﬂ%.has worded 1% says ae of right any tine prior %o the
vesting of ti%laa Then, under that Second Wel* Powers Ack,
thers is a garfﬁaz right on the part of the Covernment under
thls rule to dismlse st any Bime up 0 that final Judgment,
sven though they &av@-a@tually besn in possesaion ©of the
property pending the condeunation OBSe-- |

Mi. LITPELL (Interposing): Theb is right.

THE ﬁﬁ%@ﬁﬁﬁ%;- -wgné have done all sorts of things 16
i%; Your positicon 16 that 1% 18 beyond the ?ﬁwé?'@f & Drie
agdursl suthority o make any rule o have that aémyaﬁsatiﬁﬁ
Tor whet the Government did take in thal case declidsd in that
court, that the man under the law has got o go 50 the Courg
of Qlaims, &nﬁ that you pelliate his slituation, in a ﬁas;?ﬁ 0
be fai?, by producing the same result that we are headed Tor
éﬁl&;miﬁg at, by simply smending your complalnt andé saying ,
e aﬁéﬁﬁ the eomplalnt 8¢ 25 %0 ssk to have vested in us the
?igh%nﬂf_@ﬁﬁﬁﬁﬁﬁiﬁﬁ whleh we have slresdy enjoyved.®

| That is sbout the gist of 1%, isn't 1t?

MR, LITTELL: That is about 1%, subjeet to my basic

oongept thet we stand on %the ﬁtétuta, ‘We say that the souwrs

is thereby granted jurisdietion, Tnds veours 16 me right now:
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that your rule gees further and orsabtes new rights thay aight
net be cognizable in the condsmantion csase. |

THY UHATRMAN: dhat sre they?

MR, LITIELL: Well, demages for entry, posseselon, P
sorrect me, Don't hesltate %6 earrest me (%o My, Ghambers and
Mr, Willlame). I @m Just thinking out loud hers, Mr. OChairman.
I don't wish to bind the Depsrtment by this stetement, bDesause
1% strikes me only at this moment.

When we fix jmﬁﬁ.ﬁﬁmp@nsaﬁiﬁﬂ for the taking ef
nrUperty, we 4o not pay so-called disturbance values or fastors.
Tast 19 one of the nost troublesome guestions in the condsmna-
tion law. It ean be lllustrated in nany wayd. ﬁ'ﬁ&iwy farmer
moving frem his fars has o trandport his herd from here 200
miles across the country; he has to rent space on the way; be
has 1o take sasre of nilklng arcangements; he 1o0ses nany pounds
of butterfat in the course of moving his livegtook; ke hag &

barn full of hay whioh he can't move ag = Darn; he has $06 bule
t%at hay; he haz the szpeuass of the baling af the hay.
| Stopping with those two $llustratlons, nsither of
those is cosnpenssied for,

THE CEAIRMAN: Suppose, lnstsad of the farmer dolng

- &ll that, you go inté possesslon and the Government does 1t--

grags the barn off, sells hig hay, and does things like that.

When 1t comes to a showdown and then you deeide to gult on the

whole bDuginess and hand hism beek his p?@p@@ty; thera can't be
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any doubt in my mind that that men hag s constitutionsl right
t¢ sompensation Tor the difference in wvslue belwaen The

property the Oovernment selzes and the propsriy that it turneg

. baok,

%g R, LITFLL: I say it is & substantive right 1.

§§ which the Government has not consented Bo be susd in this pro-

) cegeding, and 1o nske--

ég THE CHAIRMAK (Interposing): #ven though 1t is the
BUREL 6 e %5 right of eminent domaln that they exereise?

TIRLL: Hep 1% le gn enbtirvely new set of
righte. In ﬁh&ﬁé.ﬂﬁnﬁﬁmﬁ&ﬁiﬁﬂ sasea, don*d think Tur & moment
Shat petple get full compensation for the taking of their
property. They am'E. %ﬁ@ra.arQ all sortes of losses of fhls
@h#?ﬁﬁﬁ@f that are not cuypenssbed for. Whether it be just or
unjust, the Pact remains that there are losses which are aod

sonpensable in condemnation cases, It is a conditlon under

The MASTER REPORTING COMPARNY, Inc
Law Stenography ® Conventions © General Reperiing

wihicth we a1l hold ouwr property.

T _ THE OHAIRMAN: Mr. Cherry, how sbaut yout
§§ PROFEBSOR CHERRY: I have & question, Mr. Chairman,

it I should lilke te address it 1o you so, if you think it is
.Bot proper, 1t will not De asked.

THEE CHAIRMAN: I don't want to decids that. I will

Washington

Tesve 1% to ¥r. Littell to say whether he cught to answer 1t or

National Press Blda.

5 1037

PROFERLOE CHERRY: The guestion was sluply this: We

&)
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have been dlseussing the powsr to 40 what has been sugsested
here by & rule, I should like to ask whether the Government
rests on that entirely or whother thers would be a gimilsy
mbjaﬂtiaﬂ ¢ that belng sccomplished by an act of Congress.
CHR, LITIELL: Ho.
PROFEGSOR CHERRY: We are diseussing only pover here,
MR, LITTELL:Y Ye are. BSuch a provisicn would have
By ﬁu@per§§= '
PROFESSOR CHERRY: Thank you. |
THE CHALRHAR: 'Then, in etnneetion with that, ws are
confronted with the fect that these ssme rules that we spe
aiked e sdopt may run into anvther aﬂag negause %hﬁy amand
the present fedsral 1%@ by ferging & Jury on the Uovernment,
I have always thought that wes a doubtful ﬂitaaﬁiaa,
ﬁﬁ. LIPIELL: w1l y@awaﬁswer that, Hr, ﬁilliama?'
THE CHAISMAN: If you have %o amend the law on thab
before ye can adopt the rule, why should we sdopt the rule at
211 until that iz taken cave of Ey ststute, zné maybs this
other thing will bs, tou,
| MR, WILLIAME: We have hesrings by comaissions or

by the courts only under the Act of August 1, 1888, which prow

vides, in substance, that we ooaform 25 nesr as nay be to the

praciliee and the pleadings anﬁ'fﬁrms in the satates where the
land ie sltuated. In 8ffect, this would be a modificstion of

that provision. It 48 a uniforn practice thet will be
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established here, sng I don't think that the adoption of thess
rules would to any:apgreaiah&% extent be medifylng the basle
@at exuept a¥ $0 that procedural guestlion, and in mest of the
stntes now Lthere ave appsals to Jurles on exceptions flled to
the copmission's awards, '
7 TH, CHAIRMAN: I wasn't ralsing sny question sbout it
except where the federsl lsw now sxpressly @?a?iﬁas for the
pr@e@ﬁuré¢ I $m§ under the impression, for instance, that the
V4, which has condemned muech property, hss = stabute gpplicable
to that ageney which expressly inocluded & Jury, snd when, &
vear or twd years age, we propused é @&gﬁamﬂatién rule with a
Jury trisl in it,.tha TVA yelled its head ﬁff,éﬁé sald, "yWe ave
satlalied with the comalasion agysten &ﬁﬁ-ﬁﬁn‘ﬁf%aﬁt a jury.®
am I wrong abount that? | H

MR, LITIELL: I% is the one consploucus example where
the commission system has worked well.

| JIpER DOBIZ: I think I can go farther than that.

The conuission system has worked well, the distriet court has
w@%kﬁﬁ well, =nd the eircuit ecourt of appeals has worked well,
nut in the Powelson Gase the Supreme CGourt dié not work well,

#R, LITELL: I sgree with you exaap%_fa?'tﬁﬁ ias%

:?ﬁiﬁﬁa

JUDGE DOBIE: I thought you would.
THE CHALRMNAN: Ave we wp to ¥r. Gamble now? Waat

de you have to say, Hr., Gamble?
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HR, GAMBLE: I don't think of & guestion.

T ER ﬁﬂﬁzﬁﬁﬁﬁz Judge Doble.

JUDGE DOBIZ: I think he has covered 1%, but I jusk
wandt Lo mske 1t g%?fa@%ly elear. You say in those gases it s
up 6 the Beerstary of War te decide how he will smend; is that

Gurreat? |

Hi, LITELL:  That is right,

JUDGE POBIE: Does he always oover the time tast you
are awbuslly there until you sompletely move oub, o can hﬁl
gay & lesssy period than that, ér mera, or what?

HR. LETTELL: He oasn say any pericd that he wanbs in
Bis 4iscretlonary power under the statute,

éﬁﬁﬁﬁ'ﬁ@ﬁlﬁ{ ﬁu% he ususlly does cover the tixne that
you have actuslly occupled the land,

Wi, LITIELL: That is éur éxp&ri&ﬁﬁ%, yaﬁ; Er,
¥iliigms veninds ne that actuslly the ageney does setile with
%ﬁé&@-@&ﬂﬁlﬁ afg way them without going %o thal trouble, which
18 another admiaistrative guslificafion, al@hﬂugh tihe gentlewman
cver here would esll 1% "benevolent despotism” or something
of the sort. As 2 practicsl matter, you have a 16t of 56 just-
ments in times of smergency, n&turally, bearing in mind that

Wﬁ sre ﬁisﬁuﬂﬁiag wnly %his smergency pericd. Ag sootn ss the

WAy iﬂ eut of the ploturs {and we are over the humy on land

acquilaltlons now; wé ere not gelng %0 be tuking so many more),

I think administrative tempering of the stalute &arprugﬁr and
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wholly in order and legltimate. I3 needs no dsfense in zn
emergensy poriod. It is not a permanent PROgkan we are Gig-
cussing, Ve are dlecussing this wer periocd.

JUDGE DCBIE: Then there is sncther ons that I think
you have alresdy covered, but I watt 0 ask you about thisg
hypothetleal case whers they cut down & man's tress

and tows

downn hig house. That is not Just nulsanoe value or dlsturbanse

valug.  They have destroyed wvaluable trees and a valuable housge.

X &ﬁéﬁ?ﬁ%&ﬁﬁ ¥ou Lo s&y we don't have any power o glve %o %3@
GOUrt Or e put in u consition that the saue cowrt must go

ahesd and Tizx those values snd that we san't even say th&% the
United 3tsles 1s liable for them in #ny cowrt other than the

one that 1t codsente %o be eued im, _
HE, LITPELL: It 4is sreating a new set of rights, I
wen't pay thoss same slaims in Lhe congemnation cass, You

can't oreate them by rule of eourt te make them payable, now

- that you are dlgulasing your ooadesnation ease and getilng rig

of the situatioca,. That ia why I ¢ited the farmer's esse,

You
60 not pay

for the butterfst nor Por the baling of that hay.

E%_ia & logs the farmer bakes,
JUBGE DCBIE: That, I think, 12 s 1ittle different

thet e would havs
realized. | |
“R, LITIELL: - Net profits, He has lost them,

- JUDGE DOBIR:  The case is Just the same, buy in this
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gase the house has been knocked down, =nd the tress have been
destroyed.

W, LITTELL: There ave rights there that are oon-
penasble in a condemnation sage. My peoint, in asnawer 30 the
ﬁhgivmﬁn’s question, was that thls pule as he states it would
slso oreate adéitionsl substantive rights for a properiy owneld
te ragover sgainst the Government, which ¢ould only bo done by
shatute because the &@vérmmani nasn't conssnied to bDe sued Tor
thet butterfat snd far the baling of the hay. How the butter-
fat znd the bBaling ¢f the hey would cleoazrly come in under your
ruls, ?ﬁ@y are damapes a&s & result of i@meﬁi&%e pogseasion,

o THE CHALRMAN 'ﬁupymaa the Sovernment took possession
of & plege of fars lend Bhat had fars bulldings and 81108 and
all sorts of things on 1%, snd you wanted to mske an alr field.
They Just regquisitioned the value of the wse of that farm for
ths éu?é%i@a# énﬁ then they went onto 1% and tore everything
dewn and pul bﬁiléﬁzarﬁ o 1% and flsibened it eut snd made
mﬁ:aaﬁ £ield cut of 1%, Then, when the period of use, we will
BAY, haé ended, the Government walked eff. They hsve had the

use of the field Por the war, and dwring the war and while they

ware in possession they 4id all these things to 1%. %What ls

3ﬁ%? iﬁ$$ shout what the Government is thinking abuut paying
Lhat man? You say thub they don't have to pay for hie de-
stroyed ouildings or his destroyed slloes or his destroysd

tiabsy oy anyvibhing of thad Ring%
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- HA, LITTELL: CGur positlon Ls thal ihey pay the
rental vai% of the E}l‘ﬁiﬁiﬁﬁég duri ng t;kmt, ag devermineld ot the
outset., We are determining it sll over the cuuatry for slix
months, a year, & two yesrs, whatever it be, on ihe basis of

the ‘rental value. The law iz being determined on that battis-

£3

frong, and 1% 1s s balbtlefront,

THE OHAIHMAN: The rental value of the plsce of
property means the Z’E%Z’x-ﬁ&i value of the properity for use in
the condition in whiek they take 1%9

ME, LITYELL: He then has a olalm, -

ﬁ';xb QHAIRMAN: T don't undersiand 1% when you ezy
21l you nave Lo S0 is ?;az pay the rentzl value when they have
moved off 211 hia buildings ang don't pud Lthem back,

i LISTELL:  Yor ars belessoping the entire jers
into vne pument, in which you comprehend all the Pacts, and
that iz not. the wsy 3% hapoens.

THE UHalREMaN: I Just wmnt 1o Entw 37 that aan svaer

2 for the bulidings thaet have besn desiroyed.

M. LITTELL: 411 wight. 1 Jjust mnwa U explaln o
yvou tThe dlflioulty, Ws arve éisauaﬁiﬁ.gg this s3 lawyers. YWe
know that he cught to be pald, and I have #aid that he ought
T6 g pald, and r%; ail aspree on the equlty of the sltuation,
But as & praciical mebtier, you sre not golng o a8k Mim fo
wallt for twh years mﬁii you seg wunl ihe danages mfﬁ., sre yout

Fe don't wand te 4o that. The properdy cwmer wuuld be the
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Flret one %o holler about that, and Justly so. e determine

the falr rental value of that property now.
THE CHATIAMAN: A%t the seme time snd oondition.
M, LITTELL: Yes, snd 4% is pald, a=né he, of course,
héé.a a olaln for aaything over and above Gréinsry wesr and jear.
THE CHAIRMAN: Por wsebe, you mean?
HR. LITIELL: But that oondemnation ecase i: olesed,
in oupr opinion. |
| THE CHAIRMAW: You mesn that you oan sondemn for
rental valuwe, asnd then you can stert tearing down his buildings
unless he Ls smar?t encugh 1o bring 2 sult agsinst you to enjoin
¥ou immﬁﬁiﬁﬁ@lg'fﬁ? wadting his property?
| MR, LITTELL: Ynlsh he ean't do.
THE CHAIRMAN: ALl wight. He can't do 4%. All the
slalm you mak@ when you take &% 48 "I don't went Lo tear Lhe
pulldings down. I Just want the rentsl value of present use

a8 it stands,” zhnd then you throw the stuff =11 out, and you

intended %o &0 3% 211 the time. In order to get title %o the

property or uwse of 1%, you prove to the court that you are
golng T o make publie use of 1%, or you wouldn't make an sir
field on it. The way youw have yowr eoapensaticn rule Tized,

you don't huve to allow him anything for the danage aﬁﬁ'ﬁea%raem
ion you gre planning to do and say yow are golng 0 a0 &1l

the blme. Like & landlerd agaiméﬁ & sanaat@ he suet 20 10 @

sul't Tor waste coamitled under the terms of the lease. I aon't
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get 1% at all,

BR. LITPELL: You ean't possibly deteralne those
damages, Inuall_fairaeas to the properhy Owaser, you can't ‘
poagibly Getetmline those dampges aaw,_wman you have Laken 1%,
and he needs his money now |

JUDGE DOBIR: You have $© walt untll you turn 1% back
to him.

MR, LITPELL: You have to.

JUBGE DOBIE: Then he has a sulf, but that partieular
aﬁnaémnation‘@rﬁaaaéiﬁg i® gone out the window, and he can'f
¢ anythlng abouf 1%,

MR, LITTELL: Thet is right.

JUDGE DOBIE: He can sue in the Court of Ulaims or,
I suppPse, under the T&akéy Aot 1f 1% werent't sore than 10,000,
in the distriot scurt. - |

. LITIELYL: That ls right.

THZ GHATAMAM: Judge Donworth, how sbout you?

JUDGE DOBIE: We can't change that, ia your osinlont

¥R, LITTELL: That 18 the way 1t seenms o us.,

JUDGE DOBIEY Your oplalon i2 what we want.

MR, LITFELL: 1 am perfectly willing for you to 4o

4% AT you omn, but I don't think you éan,

JUDGE DONWORTH: wWe all know that the puaber of
men ln the exeeutive depertments 1s very large and that the

Seoretary of ¥War, for insiance, cannot perapaslly determine

%
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very many of the executive guestione that arise bsfore hla,
Asswsing that the gentlemen in the offiee of the Decretsry of
war, instead of being the high-minded and perfectly relisble

men that they are, should tsake & notion that this Government

- wants %o be aubcerstic and overbesring, 1s there anything to

‘prevent those gentlemen, acting through your office, from

stsrting a condemnation suit under the Ssooend War Powers Act
=ith the intention of usling th@ ault mersly $0 get ?&%ﬁ&ﬁﬁiéﬂ#
pecause imzediate posssasion may be taken upon the beglnning
of the suit? Is thers anything %o prevent thelr uée of thst
gult merely to get possession and, when They get possession,
$¢ dismiss 1% aﬂd;relggaﬁa the party to the G@aft of Glaimg?

| MR, LITTELL: Ho, sir. |

JULGE DONYORTH: Another thing: I notice in the

pase of Cherokes Nation ¥, Somuthern, 135 U.3., the Gourt used
this language! "'he Constitution declarss that private
property ﬁhﬁli not be taken Tor public use withauz Just conpen~
aati@n;”'ltrﬁa@a not provide or reguire that compensgation shell
be actually pald in advance of the oetupaney of the land Lo be
ta&ﬁn; #Zut the owyner is entitled L0 reasonasble, certaln and

adggquate provisien for obiszining compensation hefore his

 ogeupansy ig disturbed.”

&8s applied in your offics, you 4o not give effsat
to this oleuse, "before his oecupancy is disturbed.”

HE, LITIELL: We, sir, we don't think that ls the
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- law under the Hecond War Powels ACt.

JUDGE DRWERTH: Suppose a suit is brought by you |
under this rule or ﬂﬂﬁ&?-th@lﬁﬁlﬁﬁ&ﬂg %;atﬂﬁﬁ b0 acquire &
waet of land, a&ﬁ,y9n=#ay'that the &@faﬁ&éﬁ%, Jonn Snlth, is
the owner. It twns out that John Bmith doss aet own in fee
vub only a $Y-year lease. Oan John Snith say to the sourt,
ilhe court has no Jurisdiction of thls sult besause 1t involves
& 9%-yesr leasze. A1l that the Seerstary has determined is
that the tract of land i needed. Therefare, there 1s no _
Jurisdictlon, and the cpse must feil.® What would you think
cf that?

 ER, %ITTE&@? If you don’t mind, eould the reporier
resd that guestion?

= The quastion was read by the reporter ...

MR, LITIELL: Cerifalnly &éﬁ. That sompletaly cone

veris the condsmablon proseeding into an in personam prosesding,

Fhereas we ars preceeding in rem agsinst the lang. The @atier
of whether you have John Smith on s 99~year lease or a fee
cwner before the court is s metter of determining the title
evidenss ©o the property 16 see that you get the propsr pariies
in, Y2 are taking the land. ,

JULGE DONWORTH: But 42 Jobn Samith's pesition is
disturbed, then the greater does not laclude the lesser, and

your prayer for determinstion of Just compensation for the

taking of the land does not authorize the cowrt or give the
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gourt Jurisdlotion o determine the injury and asompensation
for injury which, by.raasﬁa of this sult itsel? and what you
have done under 1%, enables you $o0 take possession of his Land.

MR, LEITTELL: I8 1 understand your guestion 6&??@@@13;
under cur contsntion the sourt has ne Jurdsdiction, elther, o
fix Ehé damages Tor that tempersry @@sﬂ@ési@n £8 ageingt the
fee Owner in a osse in whioh we heve clamisssd the petition.

JUBGH ﬁﬁﬁw&ﬁfﬁ: But you sve moving for dlsmisesl
vnder my assusption. You havsen't dississed. That agsumes what
F¥ou have $0 prove. You are moving for dississesl, an& John
Smith in one case ssys, "wWhy, they sued here t¢ resover 100
gerce of lLend and, instesd of the partiss belng the wwasrg of
the 100 acres ©f land, they have only a lessehold interest.
Therefore, what the plaintiff aues for ie not within the jurige-
cletion of the couet, because 1t 1s & different snd lesssy
interest,” would that be loglcal?

MR, LITPELL: We daﬁ‘t cars wic owng it 2t all. We
take ﬁhé*fﬁa, a0 that glves jurisdiction in the thing, Tuere

mist be sowe objiset la your question whloh I am too Obbuse to
perpsive.

THE CHAIRMAN: You mean that in a prosesding thal
iz an achion in rem %o zet the whole title, when Fou haven'y

been sble to find out ths owner snd need %o oite some oLher

cumer in, you gan 4o L7

Bl LITIELL: Preclasly., We are not interested, Aas
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& matter of faei, in the Bennington deeision {which in 2 way
iﬁ not in point here because we dog't ﬁ@%@gﬁﬁ money in sourd),
t6 $1lustrate this very prineiple, the Joury @aid:thﬂre %h@ﬁ_
‘the Government has deposited money in the eourt, hes fulfilied
i%s duty, and has no other obligation. He can #uit and let

the Tee owner, the tesania, and the sub-tenants under him ocoms
in and quarrel for that moasgy. ¥We szre not interested %@@ﬁﬂi@aln
iy ané legally.

Attually, as administrative practies, we are initeves-
ted, 1 suppose, as I have sald 10 my staff, 11 iz the only
thme that I heve ever had anythlng ilke the rﬁmaie&t.pragamr@
to reverss the ﬁmgrﬁﬁ@_ﬁﬂarﬁ of the Hnitéa'ﬁtaﬁeg, beoauss

administratively we reverse thal pelley, and v make 11 our

Cbuginesz o see that the proper peonle asre paid for thelr

iaterssts. We go ln there and tey to comb those interests out

and help them get Thelr money, dolng everytilng short of pro-

- bating the states for thew to stralghten out sitle diffioul tles.

g 8l tuation that you have eutiiﬁaﬁ would csome un
in a tivle matter, The title ovidence comes in, and we gise
covey %ﬁ&ﬁ Bhig f@li&w g a SY-yeur laase owner. I ue ars

po dumb that we don't dlscover that, the judge certainly does,
%asaﬁag he has {0 review 1% before he deoes anything with the
sase. That ie purely and slmply a guestion of "ire the préy@r
varties before the ¢ ouri?” |

JUDGE DONWRTH: Yea, But if you sue to get o twract
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of lang snd later 1% PrOves, gfﬁar you have taken possegsion,
that 21l that is nesded is 8ly montha’ use of this tract, then
3t is not within the Jarisdietion of the cowrs, in your
opdnlon, ¢ fix the damages for the six months' use?
MR, LITTELL: I we teke o six monthe' use, ves.
JUDGE DOSWORTH:  well, thsd Lfe 81l this rule says.
THE lﬁf}i;%f AHANy 17 he takes 1t and swends hls oomplalng
and lizits hle demend to that, bdut 3F he tskes and dossn't
amend nls oomplaeint, the court hasa't any 3urisﬁiéﬁi&n, That
iz the way I 227 135
JULGEE DOAWCRTH: The greater includes the lesser,
1t seema %o me there ls no ezcape from tﬁét, ;f'yau aought
the fes and took possession znd held thet possession f@?l$ix
nonthe, it sesmsg to me that the leaser intersest that you have
actually tszken there 1 within the allegaticns of the somplaint.
THE CHAIRMAN: How sbout you, ¥r, Sunderland?
PROFESSCR SUNDERLAXD: 1 think I Rave no questions to

THE GHALREAN: Hr. Moore?

PROPRESOR HMOURE: ¥o.

JUDGE QLARK: T want to aék ong gueatlien on the
authority., I don't suppose thie is thé place t¢ ralee much
question about that, I wee guiliy in the Sherwood gasg, 8¢ 1
kEnow you esn't go too far. I Su?g@ﬁ% that probably Hoody v.

Wiskard ie your strong and most direet authority, lsn't L19
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L should think 1% prebably 1s. There are other Cases, sush
28 that Uhathem Gounty case in Gedrgia, where Wwe dlsirict
Judge really condéltioned your ﬁi&miﬁaal, a8 i remember, I
wéa goeing to ask, in Hoody ané Wickard, cogsn't it make perhiaps
& ﬁiffﬁfﬁnﬁﬁ that there {he property ewner grantea ;a@ﬁia&&%&
possession by virtue of the option? |

SUDGE DONWORYH:  Wrltten option.

THE CEAIRMAN: .QﬁﬁﬁPﬁﬁﬁa

i, LITIEILL: I think the Uhalrmsn has weskensd that
ceclsion semewhat, anyway. It fsn't a olesr came of compsnsa-
tion for possession. 1% ie # csse where fhe oourt tried to |
Tix cumpensation Tor the property and inslsted on sntering s
decrse. It sbill in%a&v&ﬁ Judgment sgainst the United States.
Thast is why 1t 1s cited. The baale prinelple ie that it in-
vaxvesguﬁgmﬁnt against the United States, and the United States
h&a not conesented U6 be sued in connevtion with this possssslon
period, |

| JUDGE CLAHK: About all I wanted to suggest 1s that

th&§ ig certainly & faly srgunent, ana very 11kei& the Supreme
Gours ﬁ&y follow 1%, but there rsally isn's anytilng thai

abscluiely tells ue, is there, in the cagea? Isn't that rather

. BOT  IT seens 0 me 4t is. The Denforth cose that you relisg

o could reslly be construed to mean, when they are referring

to taking, that thers was no appropristion there or no faking

¢f ponsession at that point,

Y
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THE CHAIRMAN: There hasn't been sny possession taken
under that. ,

JULGE CLARE: ¥Yes,

THE CHAIRMAN: 4s I have skimped through this nemc-
z*&.n&um {1 agmit I haven't rend the desisiuns), I yot the Ln-
‘preasion that the ecourts have sald time sznd time agsin et
thiz right of aismlisaal 1é before you take anything snd they
have aaiﬂ'in=samé cases, befors you spter into posgession. X
20t the ldes that they mesnt the right of dismissal woulén't.
defest the cwner's right %a have compensation awarded for

whatever you 614 fak® under the suilt. If you alreusdy, befors

yourdiemisgsal, have taken something, then you éwulﬁﬁ’% dianias

ezeent Tor the rest. You would have af lesst 0. 2llowy the

court to iz the compensation for what you hed actually taken

by gelizlng peagession or whatnot ap e tﬁ@‘%ime Fou dlzmigsed.
I think thers is 2 gtroug inference in ths csoes,
They expressly say "before you toke posseesion.” They den't
say‘ﬁvééﬁiag ef the title." I am net al all sure thei thers
is sny aulthority hers that would sstisfy us that 1t over had
hoan hézﬁ that, 17 you have &etually goene lnto poasessiin awnd

taken something by virtue of the powsr of eminsnt domain end

Cby virtus of the condemnstion case the Government started, by

diamissing you ¢ould stop in that suvll the right of the owaer
$0 get compensation for such things as you did take,

HE. LITIELL: 8ir, you have not yet answered my
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statement that by doiag as y@ﬁ proviée here, you are erssting
& new 88t of 1iablilities &g&imaﬁ the Government in this ruls.

THE GHAIRMAR: 1 am bulking now not about cusiiang
down trees, %ué Just plsin rental value. BSuppose you haven't
hurt the property at all but ﬁava-ga%% been in thers and used
1%, snd 4% is in exmetly the ssme cundltlion now as 4t wes when
you went in %ha&@. Iou have had the use of 16, and constitu-
tionslly yau‘gﬁa bound to pay Ter the use on any mossurs of
damages that éhﬁ.éﬁurﬁs shoeuld adopt.

i, LITFELL: I understans that situstion. How B0 on
froxm thers to %h&zhypetha%&aal cage {(hat you made of chopplug

dowr the trees snd removing the ﬁﬁil&iﬁga'ar t¢ the farmer

o ease thet I gave you, of thﬁ.ﬁattarfa% case and the hay case.

You are meking the Government lisble ¢ astlons in tors,
THE CHAIRMAN: Let's go baoke-

M, LITMELL (Interposing): aren't yous

TN TS

~ YHE CHAIRMAR: Yon haven't answered umy question. I
B8 E&kiﬁg the sase where theve has been no physical damage, but
it Rﬁgljuat'ﬁa@n used. Ths Sovermment haz uesd the propesr Ly,
hiae been aciwally in possession of it for a year, wue willrﬂayﬁ
This is a proveeding to condemn absclute and fes title, and
they step in therd and seize 1%, or whatever you oall i%; g
right in without any fitle op &nyﬁhimg and take yﬁgéaaﬁiﬁn.
They keep 1t 2 yesr and then they dsclde they don't want the

property permanently. They dlsmiss the proceeding. Your
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sugiestion 1s That instesd of dismlssing or amending the som-

plalnt =nd asking %o have condemned Lhe right for use during
the period you sctually oocupied it, you don's

¢ de that, Eﬁ&%ll
you Juet dismiss. Are therse decisions that hold that when Fou

have done that ang take possesd on ond then dismiss, you are
not bound in that procesding to have the compensastion dater-
mined For what you actually 4id¢ take? Wast éifference aoey it
mske whether yan'ﬂmend your somplaind o you don't amend?  What
you took was‘a right under the power of esuinent domain, fer.‘
which you had stasutory ﬁush@riﬁy o 4o snd whidh that courg
has statutory suthority to determine the valus of, 4 it wantea
to 4o 1%. |
| MR, LITIELL: On thai divislon of the sublect thsrs
18 no need fop m@lﬁa rel terata. wi-hgva made tae ezt siuloment
i can make, 0 the =ifsot that we &épt_w&tﬁin the jurisdlotion
convaeyed to the acurt by statutes in the procsdurs that we
CFollowed, wﬁ@é@aa the procaedure théﬁ you auggést dees nock. 1%

modifiss that., ¥e ﬁisagﬁaﬂ:om that., Lot us sel that aside.

That siill laaves exposed the rest of your hypothefi-
cal case and the gquestlon you put in connectlon with it: How

4o you satlafy this fellow as $0 damages done by bhis pericg of

possessiont

THE CHAIRMAN: I don't think this commiites would

avtempt to lay down any measure of damages. I should Shink

that 1s & matter of substantive right.
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% g /;J THE CHATRMAR: ‘%ayh@ we sent over the dam ung ave
~arke Pii‘pel’s _ i . o N | trying te pu*s;‘yau up against o very unconsclonable ¢ase, but 1
pdf{ﬂfﬁéCt | E‘fﬁ__ .f.f j. ) / _ . _ don't sge how we ocan fix a rule for meazsuring damages.
| - v “j SENATCR PEPPER: Mr, Cheirman, I should like %o ex-
E_ N / éé oress a thought that is in my aind, suggesied by what Hr,
Ef_ff_ O ‘\1 - o g Littell ssid 8 moment ago. He seems t6 think that the elain,
%' J f : ; £ if sny, sgalnat the Government where possesslon has besn talen
%. ; é% gnd, we will say, tress cul dowyn zund 3 house removed, under.
E ;:f T thoese oircunstances 18 a elalm for tort comultited by the

Government. We bepin wilth the sssumption that the Government

has entered into possession lawfully; 1t is not s trespeseer,

1% hze entered under a soverelgn power, =nd it hss sntered
under & constitutiocnal limitation which greates the llsbilisy

to make Jjust nompensation.

The MASTER ﬂEPOIiTING COMPANY, Inc,
Law Stencgraphy ® Conventions @ General Reporting

— Thst being se, there zre twe different interests,
e ench of which mlght be the subject of compeasation: one, the
: «fﬁjj _______ ~ wﬂt§@~ ég foe which they started out to soquire and whish, by supposition,
()#Wéifr s fé hsave noy sbandoned; and the other, the limlited or pussessory

interest carrying with 1%, we will suppose, what s often
happens in the gase of nossegaory int&r@sﬁsi a right to deal

with the oproperty, $0 remove treea, 1o level down the surfaee

Mational Prass Bldg.
Washington

and remove bulldings, 1P you please, if that is germane to the
purpise of the taklng. That ls snother subjlect of copsiderafion.

It isn't the oreation Of & new right or of & new
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14ability. It is 2 question of how you are golng 1o enforcs
thﬁ.a@ﬁatituﬁimnal graranies far*a taking wh&@h,in.nﬁlﬁha?
instance 1s lawful., It is &éﬁittﬁﬁ that, as %0 the taking @f.
the Tee, the compensstion oan be granted in the very procesdling
which the Government has initiated. I haven's yet hesrd eny
o0d reagon why the Goverament's request for permlssion o
absndon 1ts guest of the fes, where in ?mimﬁ of facy thers has

been the taking of sn interest less than the fse, should not

i

bé sondltioned upon the psyment of compensatlon for what has
been tmken, &3 a eondition of surrendering the quest of that
which hss not been taken,

Thet 18 the whole guestion as 1% presents ltself to
m@; snd I 40 think 1t sonfuses the matter to conselve of the
Fovernment as having elther entered as & trespasser ab inltie
or sonverted itssl? intc a trespssser by dolng sonmething whieh

I had supposed 1t was 40ing undsr propsyr authority snd law,.

- The whole guestion ls one of constitutionsl compensatien in

one cass for 2 complets intersst or a foe Yaken, if that be

taken, and in the othsr case for the lesser or possessory

interest, L7 the fee iz not taken and %the possessory interest is.

I% doss seen 0 me 1o be presszing tachﬁ&a&li%y prefty

Tar to ecoatend That the econstitutionsl compensation may_prap@r#

iy be awarded for the greater interest in the procesding that
1a pending and that it may aoct be apalrded for the lesser

intersst vhers ﬁhﬁﬁ hag actually been Ltaken.
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THE GHAIRMAR: Unless the Government consents by
smeonding the complalint.

DEAN NORGAN: 2wt supposs that the Governnent tales a
farm with & house end & sileo on 1%. It goes inte occupstlion of
Log houdse and 2110 Just as much ze 1% does of the other. If it
iears down the house, 1% has taken the house, which sas & niece
of real estate when teken. The same way with the silor I 4%
tears i1 down, it hes taken that piece of real sstate.

THE CHAZIRHAN: &nd 1% is pot wrongful taking, becsuse
it intended 30 do 1% all aslong,

DEAR MOAGAN: It is nobt wrongful taking, and the
owiter is entiiled %o Just compenestion for it. I cdon't ses how
vou can oall it a tort case.

MR, LITTELL: I think your point 1s wery well tshken,

¥hat 1 was trying 10 1llastrate by using that rather strong

Language, terming as & tort sctlon the csse in which Senator
Popper rather presupposes the Government by Glsmissing becomes

& trospasser, was merely thet s new set of stsndards is orected
A8 you ooampensate this man for moving him. It is mnore fhan
Just the facter of paying him coapensastion for the six months'

pericd on the rental value of his property, which we sre npoying

o ether property owners whevre we take & slx months' or a

yearis interesd. It is something more than that., To make him
while, you have L0 pay him Tor the loss ¢f the butterfai and

Laking and couws and bringing them baek again., I am trying to

x
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lustrate that you are geiiing inte & new field in the sward

ef compengation, wvhleh the courts have most cautloungly sieered

- away fvom,

THE CHAIHMAN: Supposs you wented o Duild an sir
field ané you wanted to rent the properiy, and you went into
court and condemned pot Tor fee but Just said, "I want Shls
air field Tor the @urstlon, In five yoars the war with
Germeny and Japan will be over.® You staot in to eondemn the
righﬁ to use the property for flve yours, and in your progasd-
ing you tell the courd, szs you have Lo do, what you went it

Tor, o w44 "I want o bulld an aly Pleld. I am golng t0

2y

¥

3

fido
b
&

and flatten 1t cub, VYhaet conpeonsation cuzht I 0 nay o

thls man for taking nle property and flattening the buildings?"

Do you mesn that the oourt c¢an allow the rental

zlue snd taks ne secount of the fzot that the bulldings sre.

]

golng to be wiped out under those oivcamstances? Is there &
graat éiffﬁrana% betwess that and becoming & legses &g is and
then violating pour privileges by vipbing the properiy up?

R, LITTELL: Yes, we have osses of that sort, and

thet constitutes 2 taklng. I can't sit herc and Judge a1l the

states of faot which ariss. I mean some of them are ou the
borderline, of course,
THE CHALRMAH: That is the kind of case we are 4slk-

1&@-&bﬁﬁﬁ,-whaﬁeiﬁha Government Intended &1l along %0 do these

ake possession end Bold 1% for five years, raze all the dulld-
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things %0 %the property.

R, LITIELL: That mam would b pald in the sstile-
aent of ths cagss iﬁ'niﬁﬁty«nina sages oul of a handred, and 17
thers were 8 doubb ag to whather 1% was 2 taking, then 11 would
be submitted to the oours, But I suppossd that he had hod tne
pronarty taken thera,

HA, GAMBLE: I should liks %o ask you gentlemen this
Just for information. . In the TVA piltustlon, Lz there any pro-
viglon for a.jury now undey the law?

MR, LITIELL: I think i% Zs optional.

MR, WELLIAMS: They may appeal Irom the commission to
# three-judge court and then may appeal 0 2 three-judge cireult
€& ém‘i; ‘

Y., GAMBLE: But there iz no provislien for s Juryy

e,

HE, wILLIAES: No, eir.
JUBGER DOBIE: Three cummissicners; then & three-judge
dlstrict court, which may be three distriet judges.
Cun, GAMBLE:  Yes.
JUDGE DOBIE: I spesk with some authority because we
have Just gone into &1l this. Then from the three~judge disge

triot court you have an appesl bto the elrcult ocourt of appeals,.

Then the eiroult court of sppesls reviews the whole thing de

nove. The counelusions of the district sourt of three Judges
and of the sopnlseloners below that are not presumed 50 be

corresy, and you can g€t them sside, Whether they are
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BrFonacus w not, you osn go into the whole record--theé record
seldon ecmprising mere than 10,000 pages. (Leughter) Tast is
sz apeslal statuie,

M3, GAMBLE: 1 was asking Just becauvss I understood
you to zay thati there was oaly one atatube, pearhaps, Hr,
¥illiams, in wiish ﬁﬁ@;ﬁbﬁmiaﬁianar form was abill QfﬁﬁﬁF?ﬁﬂ;

B, LITTELL:  Thers are ninetesn atates that have
such statulss, sné under the O onforalty Act we bave o h&vé

1
|
_ _ ;
comuleaioners in thoss states. Thers we got inte soms parfsgt- \
1y awful froubles. Up in your state, Senator Pepper, we had a

gase ln whien we contended that the velue was $5%00, and the

|
oomaissioners brought in an award of $65,000. We appealed o
8 Jury, snd we got it back to $6000. I mean we have had pere

factly oreposterous results with commissioners. Where they

sre earefully selescted, is they have been down in your eountry, _
in that TVA enterprise, mnd in cerialin other spots (I think
&ga&z%ﬁle im éﬁmmw one, 1sn’t that right), yeu have some
gOOC PREELES, |

CHR., wIILIAaME: Yse, |

MR, LITIELL: JAnyweay, in Two ar three cases vhers 1
they have been wrg gonsclenticusly sslected, the commiasioners
have done some good work, |

THE CHAIRWAR: we sre willing tc scsept your ides
that a jury 13 desirable, What 1_3 trroubling us is whether we

have a right by procedural rale o force & Jury ea the

-
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Governnent wﬁ@ﬂ.zhﬁ agtafute g&ﬁ& you srg not regulired o wy a
a&sé that way.

There 1s one other Ehing we wsnt 0 ask you velwe
you go. This rule as drafted provides that 1f the owner is
unknown or his adéress is unknown, 2 substltube service may be
nade, There iz no @raviéiﬁn'that.%here ahould be any Judielal
determination, gx parte or otherwise, of the fact that he is
unknown or that his sddress i1s unknown before the substitute
service 18 resorted to. HMHost codes and statutes that provids
for service by publicsticon or mail or something of that sort
provide that, before a lawyer or party can resort to that kind
of aerviaa; he must g0 before a judge (gx parte as fer as the
unknown party i8 conoorned) and meke somaikin& of showing, an
explanation of the fact that he doesn’t know where the Tellow
is, and get an order zllowing subsiltuted service by pudblication.

You ges, that klnd of rule does two things. In the

Flret plaee, 1t requirss the plalntiff to nske & resl showing

that he doesn®t kKnow where the Pellow 48 snd i not teying to
ceneeal from the defendant the faot that sult has been brought.
But iﬁ éoes gomething mors. It prevents the valldlity of the
substituted service from being later assalled, besause, you see,
iT you den't get some kind of order liks that, wae 1s t0 setile
the question of yhether he 1S Xnown or not? Somebody twod yeaps
henos may eoms in and set aside the whole mroceedlng on the

ground that he was in faot known or that his sddrsss wae known,




Clarke P%’\pers
pdf project

1370 Gntario: Street

The MASTER REPORTING COMPANY, Enc. 51- Madison Ave.-

540 Ne. Michigan. Ave..

. National: Press: Bldiz.

Washingtan:

Cleveland:

Law Stenography % Cinventions ¢ Generai Reporting New: York.

Chicago

rhE:

SR TEE gute L iad dues m{;ﬁ@@ﬁ and meybe * ddet G Ythe whicle

Hggaensy
: 5 S OPhoikgh B ler e TE “EhatiIn Lrne el th b e eomeen o
nragities An dttngthon o R bl ssuba il tute resnvieerkind,y e iwould
e aorotedfion t0UtHE Govdrnaent's (title egwiell aeg dipdoiec~
Tion “to Ty idne Y T bl 8 e 0ol owed s lodnin oRiprretice v

A hade '8 opeRHT G “hat P SHANted o Bubstihited adrvios

Bocauss THE oundriivis URKIOW) o shaild g0 ¢ Bhe Gourty las

many codes BroTEde) Ml nake sode BN of BheWENg, 4T idn vl E or

stherdive, ‘wHE Pt ‘a forder “fhen W1 TOVANE S eubilitut ¢ wervive.
Untes
Lo “fUll protection as far 26 the validlly of servide.

What ‘@6 you ‘Yhink Bhodt thatr

Gredsyon “He Has given & Lot o wtiay oo tHEt TRELIEE Y td

2O, WELRILAMSY ¢ Unger AUE pPactlios that you mention,

of course the oPderid prédidated upon 4 ptatelionwt or a certifi-
eate or an'affiddditier counddl v WEEL inbtandse; dndietdotly
the Sute oL fuution 1Y foXlew Here Whdre e Unlteéq Svatesc

Attdrney op thé ‘attoraeys ‘Lorothe 'Depditmént o fustiive L

deternine thay they B ‘perdonaliiand j otheve fopw, sl -
denve By rogtiteved ned L P Sy Know the nants dddvessy @

PUBLL K UL thEy GontE kAY T

CptrEmounds to exsolly the same




Clarke Papers
pdf project

" 51 Madison Ave.

1370 Ontario Straet

The MAS‘!:E_R REPORTING COMPANY, Inc.

540 No. Michigan Ave.

- --National Press Bldg.

Law Stenography © Conventions © General Reporting

Clevelang

New York

Chicago

Washington

143

shall be proved by thé%rtif&aaw of an attorney for the
ylainziff,ﬂ That ian't £0 oertify that a men ls unknown or
that hieg address is unknswﬁ.:'it ig slmply the fact that you
have posted 1% on the land or put it in the post office ad-
dressed $0 go-and-g0, or ascmething of that xind. You sve sUg-
gesting thet the certifieate ol the govermmant lawyer that ths
mon s unknown of his address iz unknown, 1f filed, augﬁ@s
exsept for fraud, to be sonclusive proed of the fast of als
belng unknown, Just as if the Judge had node an order. thag
iz your ides, dsn't 417

MR, WILLIAME: Yea, sip,

THE gﬁﬁiﬂ?&ﬁ: _But the rules don't 4o thas.

PROPESSOR SUNDEHLAND: An earlier example of 1t did
40 that. They haa thia pr@visisg in an egrller drafi: ?é
sertificate shall sufflce to jJjustify such notice.®

THE GHAIRMAN: That is a qifferent thing.

?ﬁ&?ﬁﬁ%ﬁ% BUNDERLANT: That iﬁ'néﬁ in the present

MR, WILLIAMS: Thel i3 what I had in mind.
THE CHAIRMAMN: I don't blams you for getting confussd

gRout thls, because I sm svery minute., I have one draft or

Cancther. I don't know which i whigh, Your idea is thet 1%

would serve the ssfety of the eubsitituted servioe Junat as well,
instead of having the sourt say, "I hesrd the reprosentastions

and recelved the affidsvits of the government lawyer, zng I
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find that the man is wnknown? ar "ghat ﬁia address is unkown,
and I aubthorize substitute aarviae.“. You don't want o resort
to that practice.

MR, WILLIAMS: I don't belisve it 18 necessary. We
a1l Enow that in most instances it is predicated un an affidavit
of amuﬁael; taken st 1%s face wvalue.

THE CHAIRMAN: You ﬁé suggest that we put in, in
sonforaity with ﬁh@ rule, that the faet of his balng unknown
or his address belng unknown shell be secepted upon the ser-
tiflcate of & government éeuns@i?

¥R, WILLIAMS: Ye have no oblestion to that, I an
sure. e @rﬁvi&é.ﬁhﬁﬁ.ﬁhﬁ complaint, for example, shall siate

the names of those peracns who are KnOwn and whose addresses

e known, and a1l others shell be nsmed as the "unknown ouners,®

JUDGE DOBIE: Thet Goesn't say aaything about what

efforte are ma§$*
| MR, WILLIAMS: It dees not provide for efforts. It

does mﬁﬁwgrﬁvi&@ for a showing to the court thet we inguired
@f’@ér@a&n pecple or that we sent letters %o certain people aﬁ&
that they were returned unopened and unclaimed, snd sll that
sort of thing, that you do iﬁ somé jurlsdietions, sueh as
Galifornis, for exawple. We d4¢ not reguire that kind of Eh Uy
ing, ' '

JUDGE DOBIE: In other Qﬁrﬁ@, there may be thirty

¢wners hers whom ten minutss' inguiry in that town wuld
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diselese; and under the siztute, 23 we understand 1%, ﬁau zan
Just put one in snd go rizut shead.

., WILLIAKS: ﬁﬁﬂ@@i?&hif that 2ight happen., L
den't think iz—wili happen, because we zre interesied in zet-
ting notloes t¢ these people,

JUDEE DUBIE: .I'ﬁnﬁevstsﬁﬁq

THE ﬁﬂ%iﬁ%ﬁﬁ:- Hhen you get the land dsscribed, you
usually have abstracts of title, haven't you?

HA. WiLLIAME: Yeu, sir.

THE OHAIRMAN: The abstracts wonld ahuﬁ'yau the
cuners Of regord uwp o date,

| M, WILLIAMS: And also the liens and sncumbrances

and othey oharges.

}

THE CHAIRMAK: Also the'man's address.

MR, WILLIANB: That is corcsct.
THE GHAIRMAN: Also, inguiry at the office as to who

neld the tazes snd what his adéress 1s. But you don't have %o

4o that.

HA. WILLIAMB: We take sll those precautions, and
aotually 90 per eent of these caseg are settled. They are
negotiated with the owners and a&ﬁtla@'cn the basizg of the
abatraet of ﬁitlﬁ, th@h mezns that all llens and encumbrsnces
ars nald an@'ﬁisahargﬂﬁ. 80, we do Pind the people. Some of
those pecple, pertleularly in some of the stateg--in your

territory, for ezumple, Judge Doble~-have bad titles. We have



Clarke Papers
pdf préjéﬁt

1370 Ontario Streei

The MASTER REPORTING COMPANY, Inc, 51 Madison Ave.

540 No. Michigan Ave,

National Press Bldg.

Cleveland

l.aw Stenography @ Conventions @ General Reporting New York

Chicago

Washington

146

to publish agelnst nsme after nane--devisgs of s0-2308~80,
decnssed., |

SHDGE plEIE: X Rnoﬁ that.

MR, WILLIMME: We &0 know whether he ls living or
gend.

¥R, LITIELL: Take the mining olsaims in ﬂaiifarnia,

MR, WILLIAMEG: Exectly. To reguire usg $o aﬁtiafy
the district court ¢f the offort we have made and te have some
restriciions ﬁgﬂin$t 0ur publicstilons would means that we Just
never would get these cases completed. |

THE CHALRMAR: Anything move?

JUDGE DOPIR: I would like to ack one more questlon,
nos atiout this, z think you oan angyer iY very erlsnly. You
see, these Tulse apply not only to the United Sﬁétﬁa bt be
all condemunebticons. Do you regsrd 1% as of yary great loporg-
anse in these roles that we have at ghe end a provision ihat
aays that wﬁ@ré the aaﬁﬂaﬁnatiﬁn i3 had under & stete atatmtﬁ

or constitution, it nesdn’t be in conformity? Do you regsrd

that ss very imporsant? Hasn't thet glven you a 1ot of trouble?

¥R, WILLEIAME: Perscnzlly, we have not consldered
Thet featurs 2t 211, because 1t has not affected the Department
of Justies or the Unlted States condemnatlon procesdings. That
we e sugsested by the subsompittes, I belleve. =nd we have not
siecussed that a% all in any of cur conversstions. 7To my way

of shinking i% is.a 1ittle bit confusing, T w11l admit that.
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I don't gquite follow it exsotly, but we hsve no Objection %o if
particularly. -

JUBGE DOBIE: Would you want & provision in hevs
that thers need be no confeorml ty to e g@v&rﬁﬁﬁ by %hﬁ%ﬁ rulag
where the United HSteten is d@iﬁg it not under a siate statuzé
0r staite constitution?

T.Eﬂﬁﬁﬁiﬁﬁﬁﬁz i@ weuldn*t apply 1o the Unlted States.

JULDGE DOBIE: HNo. ¥ouw sll do 1% under the staibuis,
don't you?

¥A. WILLIAME: Yes; under the federal statutes.

JUDGE DOBIE: S0 it Le not very wvital,

MH, w1®§iﬁﬁﬁ: It 4sn't important to uvs at all.

M, LITIELL: ¥ay X point out, %@farﬁ we loave the
guestlon of the certificate, ¥r, Chailrsaen, that the size of
these cosses is stmething %%upané@us, and we have a1l sorts of

@lzims that have b0 be congluded that are literally hundreds

ef milez awsy. Take the mining ¢laims in Californias, and

there ars siatlar situatlons in the South thaot involve mining

claime. Those sre fresh in my wind. Thers sre overlapping /
slaims. If you should see thes on s chart, you would think it
would never be poasible o unsersuble those property inlerests,

The faot is, they don't exist; they have beern abandoned long

856, but undll those clalms ere liguidatsd oud VY 808D DIOCesgew

publlenticn of notlee--you san't move shead in thaet ocase. You

heve paeple actually in posseasion 6f & ranth, who negd thelr
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noney, need 1% desperately, and you can't get o them. g0
avery progedursl st@?'tﬁat ig intruded in here, 1ike thls ger-
tificate, 1% seeme L0 me operates or may Jperate more to the
prejudice of propsrly owners than in thsir favor,

THE CHAIRMAW: I think we appreciate that, out we.
had in mind, really, nore zhe progection of the validl gy of
ihe service than aaything elsee. But you alresdy have here a
oroviglon %ﬁ&% the proof of service by publliestion and posting
may be made by a certificate of the plainsiffts attornsgy, and

1% wonldn't ada anything $0 the delay or burden 1'f there were

- right in there a provislon that you had to prove that the

pecple served by substitute servicé were elther unkncwn op
thelr addresses were unknown. It wouldn't meke much aiffersncs
$6 you, would 1t, 1f we dlé it that way ¥

i, LITTELL: I think we probably could 4o that,

altiough in the early stages of these oxees aligrneys were

sesrehing the telsphone Dovke in Galifornias for éays and days

wid Gays, to make surs thaet they could say--~
_ TEE CHAIRMAR (Interposing): That they could make a
aertifié&te.
MR. LITIELL: You can lmsgine what the Los sngeles
telephone dirvestory is llke, particularly when you gebt %o the

John Smiths, Then try to Ldentify thet Jobn Smith with that

partiocular minisng olazim.

- You have %0 have the ceonselence of the leawyer in ming,
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tee. He wanis o gerve. We insiruct our men L0 use every
effort to serve t© locabe these people. It is to owr intereat
to do so. The comrt would éu wmore than ¢lap us over the wrist
if we dlantt, .ﬁt the same $ime, if you neke s consclentious
lawyer slgn & eertificate ﬁh&ﬁ e hag twied toe find those
ouwners, then he ls going back te the telephone book agein,

THE ﬁﬂﬁiﬁﬁéﬁ: Publication or postlag would prebaily
be constitutionally sufficlent, without any meiling op anything
eloe at all, or any personsl service,

MR, LITTELL: ﬁﬁ, yes, yes,

THE CHALWMAN: We are grateful to you for coming
hers. We thought before you aﬁﬁgphar&, "Ou, my, the Governmens
is pouging these psople érssdfully.” How that we have heard
you, it seems ibat you ave spéﬁékng all yvour $timg p?%t&cﬁingﬂ
taelr iptergats. 820 we éﬁn‘t know what $o think sbout 1t.

¥R, LITWELL: I am glad 17 I was able to get that
ever, My, ﬁhairman.

JUDGE DOHWCRTH: In a Plokwickian sense.

MR, LITTELL: Since thils 48 the last time I shell
appear, I want (0 tske the oppertwnlity 40 express tha_apgraeian

tion ef the Depsrtment For the fine work that Melcr Tolmen and

- hls subccunitbee have done. They have been indefafigable and

patient, and they have besn very_inéulggn%'wiﬁh our ecoentric
Yigws.

.. The representatives of the Department of Justics
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left the roosm &t this point ...

THE CHAIRMAN: Doss the comalttes want te taks &
vete on any ef these ovondemnation prodlems tonighi, before
you go?

DEAR HMORGAR: I shﬁﬁléﬁ like %o hear what the Ssnater
has 0 ssy, 4Ff he iz not going to bs here tomorrow,

SENATOR PEPPER; Gentlemen, I haven't any £l00d of
light te throw on the sl tustion. it does come down predty
eloge 10 a guestion of original apprehension, I think.
Government counsel I th}.ak are hunestly convinced that there la

& lack of powsr 10 do the thing that we think sonvenlence and
simpla ustice require. I ‘ahink, LT thelr views are not
éﬁasiﬁaé by the suthorities (and about that I can express no
opinion), then the way is open for us %o condition the right
$0 diemigs in cases where there has been a factusl taking of
scnsthing less than that whiech was the alm of the prosesding,
the %3; is open 10 us to condltion the graniing of the reguest
for éiazﬁisaal ﬁi‘k& & regulrement on the »laintiff to mzmm:‘i his
eem;ﬁm% 8G tha% it will be & complaint seeking the wﬁé&@man—
tien of that whieh has mmally ‘been taken.

THE CHAIRMAN: It sort of strikea me that that is a

- geod deal like our deeming the ocourt has reserved the qtm tion.

if you de 1% by foreing him %0 amend his a.wmplaint, you oan 4o
it without foreing him to amend the complalnt, My idea would
be 1o say right here that you can dismiass thig proceeding at
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any %iae before fiaal Jmﬁgmsht, but the dismissal shall nod

-gperzts Lo prevent the sourd from progesding LU award Gdmpens

Brtion for yhatever the Government has {aken up 0 the flwe of
Giomissal, aﬁé there you have i

SENATCR PEPPEA: My thought, Er. Chaleman, is that
thers cught 1o be, before there 1s sny determination of compan-~

sation aue the property owner, somelhing in the pleadlnss %o

show bhet there hes Desn a btaking by the Government of propseiy

8r z right in properiy which iz ths subjset of compsnsationg
and I think if there 13 a desire 10 make compengatlon Loy what

hag been taken, that the plaading ocught to show that the

Govermment has gought ¢ take zng hag taken that which iz presged

h? the properity ouwmer s s sableod for compsnssilion.
- THE ﬁﬁﬁzﬁﬁﬂﬁ: 'The rechrd would show that they ook
SENATCR PEPPIR: Weula 1%2
THE CHAIRMAN: Yes, 1f yuu went before the sourt, if
you h&é-a‘ﬁﬁlﬁ such ae that I speak of, seying that the dls-
miesal ehall not apply, notwlthstanding that, the court may
procesd L0 award coupsnsation for what has sotuslly been token
by the doevernment under the precseding up to th& date of dig-
miagal, and @ﬁ&la be is in heaving éﬁ the thing Bhe cowrt is
informed ef'iﬁg the raéaré'wizl B Do tﬁgt'tha Government 4id
#¢ into pisseaslion snd haz been %h@ra avﬁr'aina@,

SEHATUL PEPPER: I Shought that 1% would be s 1ittle
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more regular and 1t would overcome the objeotion that there

had been & laek of offislal seiflon on the part of the Seovstary

ef War or the Secvetszry of the FHawy if he, in reguesting that

order of diemliasal, were ¢ smend his complalnt is sueh Fashion

ag 50 show that e had aﬁa%ﬂt-tﬁ tuke and had taken.

THE GHAIRMAN: I would sspee with you if the smend-
mant wasg vﬁinntﬁry, but i7T you eram 1t ¢own hils nesek by an
order of the vourt, it is not & voluntary aet of the Sseretary,
and that ie wh&ﬁ.ﬁﬁaae fellows are urging.

SEMAT(R PEPPEA: It is voluntary, becsuse sll he has
to do is ta‘withﬁf&w s reguest four an ordsryr of dlsmissal,

JUDGE DONWORTH!: I think it would weaken our sibus-
tion wvery aueh, Benstor, 1T we requira& the plLainill? to smend
hisz somplaiat in a5 way that he deesn't went te 4o, The point
of my subdlvision there i this elause In the War Powers Act,

and Hr. Littell adaits tﬁaﬁ a bad-mindsd Sseoretary of War
would just use this Aot to kisk a man into the Uourts of Clalims
sfter ééﬁ:}r&ﬁng him of his property,

The Act ssys: "Wpon or after the fiiing of the aon~
dempation petition, iomediste péﬁ%ﬁ%&iﬁﬁ may be taken snd the
property may be ocoeoupled, used and improved for the purposes
£ this Act notwithstanding any other law.®

3¢ he uges the eondennation yraaé&ﬁing for the
very purptse of getiting paaéaﬁaiﬂn, ag you s8¢ ¢learly put 1t

He is getting & part of what le demanded. It seems 1o me that
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the Cheirman's suggesiion s bebter, gualifying my language
here by inesrilng ﬁﬁm@%ﬁimg along the ling that the Uhalvman
sugzested, that @ motlon %o dlismies by the plainillf shell ned
Geprive the 6ﬁu%$ of the right 0 determine the compenastlon
for sny taking thet has been méﬁa by wirtue of this procseding.

| BENATCR PEPPRR: I withdraw my suggestion in s
light of what you have sald.

MR, DODGE: I would meke it more mandatory then that
nogative provision thet 1% shall not interlere with the right.
1 drew this up, ané I Just throw 4% into the hopper as sarryiag
cut Senabor Peopsrts ldeoa.

"Byt 1f the plalniiff has taken posssssion, dlsmissal
shall be ﬁﬁlylby sourt order requiring as & condition that
plaintiff shell amend its complaint st as to 1imit 1t o lhe

poagsesaory rights whilch bévg astually been taken, compsasation

for which shall be determined in the astion before dlsmissal.”

_ JUDGE DORWERTH: We are all alming at the daihe mabk.

I had %héﬁgﬁt that the propoesition that the greatsr iuelmﬁ%&
the iﬁ%%ﬂ_ was safficlent, without the specific smendment, but
I woulsg yield ¢$o others on Hhat. |

¥R, DODE®: He sdmits the Juriedliction 1ls conferred
upon the sourt 17 be does amend.

THE OHAIRMAR: Yes, |

DRAN HORGAM: FHe has %o have thé sonsent of the

Seoretasry to amend,




sppestion ia beter, qualifying my language
g SOme ﬁh’l%’ig ol ﬁng ’ghgg llg’;a’ %?L&t Kh% ﬂhﬁiﬁ‘mﬁn
s motion bo Glamies by the plalntiff shall sov

£ of the pight to determing the oompensation

net has been made by virtue of thls procesding.

B oPEPPER: 1 w&thé?amamg sugees tion in e
1 have aald. ;
82 S 1 waﬁ1ﬁ1maﬁe 11 mors msndatory than that

en-thet- 15 -shall not interfere with the right.

sné I just throw it into the hopper as earrying

Qﬂr*s ITden.
1% the nlaintiff hse talken @@ﬁaaaaiﬁﬁ,-aiﬁmiﬁaal

v court order requiring as & sonaltion that
smend 1% eomplaing sv as to 1limi® ;E ¢ the
s whish have adtually baan_takﬁn, aﬁapanaéﬁiﬁn
be ﬁé%ﬁ@m&ﬁgﬂ in the asotion before dismissal.”
ﬁﬁﬁﬁﬁ%?ﬁ: Yo are all siming 2% the g mark;
nat the p?&g@@i%imﬁ that the greater lneludes |
sufficient, withouit the snecific amendmont, at
s others on that. | ' '
opeE:  He admits the juriedicotion 18 sonferred
%4 hé gous &m@ﬁﬁ.._
HATAMANT  Yes., |
BORGSN: He has %@‘hﬁﬁﬂ'%ﬁﬂ'ﬁﬁﬂﬁﬁnﬁ of the
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JUDGE DONWORTH: I don't think hls admisslon amounis
¢ & contlinental.
BR, TOLMAN: I think thadt tids smendment conld be

8¢ phrased that 1t would relieve thelr Fears of this situstion.

I can ses it beesuse I have been in it myeelf in condemnsticn

gases where I represented the c¢ondsmuor. There sre denagss
that are classified in condemnation law as incidentel dauages
oF secondary damages OF consequential damages, which ocsn never
be recovered in a.e@n&emn&%ien sult., I8 you ﬁﬁﬁﬁﬁmﬁ.& vlase
where a man_is Garrying on & business, if you widen the sirest
and teke his house ecmplelely sway, he ocannot recover for the
demages which he suffers by the less of doing business there.
They are afrald that if, in condemnation, you Lesve fils matier

cpen of a remedy for the taking snd dsetroying, and ao forth,

tiey may have 6 pay thoss sonsequential damagss, which are not
rgooverable in any state that I know of. |

THE SHAIAMAN: Isn't 4%t a very gimple matier eo to
word the previgion thalt Just oompensatlon for what le faken
shall be fized ascording %o established law?

HA, TCOHEM: Yes, L ﬁhiﬁk i¢ ia. ‘That ls Just whst I
am coming to. I believe they might be persuaded to changs

- bhely p@giéiﬁﬁ if there were g fareful dralilng of thad

peoposition.
THE CGHAIRMa®: I understand 1% 1z the sense of the

mes ting, then, p%ﬁbﬁbly, that we shall make some change in thie
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draly of the énnﬁamnatiﬂn Aule so0 as %o provide thal the sourt
ghall prooged 50 awvard jJust ﬁﬁmﬁﬁﬁaﬁﬁiﬁﬁ‘ﬁﬂﬁﬂr ordinary,
edteblished roles, For sush takling 28 hes osowrred up to the
Gute of the dismisaal--in some way, whether we word 1t one wej
or anvther.

Then, sre you eontent o scespd, alter their repre-
gentatlion, 0 zgospt the provision which requliras no certilioante
of proef st 41l of laek of knowledge of the defendanit's nsme
or whereabouis?

SEMATOR PEPPER: They were oontent to Have lnzeried

in thess rulesg th& phrase resd by Profegsdyr Sundsrlang, whloh
ES &

.'T.z

was in an %ﬂ4liﬁy drafy, regulring a @&@tif&a&ﬁ@a and I think
| ought o g0 that far.

THE CHAIWMAH: Yes; 13%‘& ngres $o thab.

Fow, this business that I raised sboul the default.
I you amend your eondemnation ocomplaint, 1% says you have o
serve notice of the amendment only on the pavriiss affscisd
thereby who are not in default. But Buppose you incresase the
deseription of thess propariies that you mani, ©oF you grs
going to take less than y&u.&pﬁﬁifiﬁéq Ha ought to have
notice of 1t, whether he lg in default or not. I spoke 10
these gentlemen gbont L, and they =814 they 4ldn't put in that
langsage. ¥ must h&v& stuek it in there, bhocause L1t is
similar o0 cur mwm rule. So th@y.agraeﬁ to strike out fand not

in defaul %@ aake lt olear,
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. ' I don't know of anythdng else of importance here that
i , :
amtents - . . : wh oare An asny sl of dlsageeament about.

vn*m PALE ]

= o HA. DODGS:  We are sailsfled that 1% is a question
; a of pracstics %ﬂd net auba %@nzWVe

THE OHAIBRMAN: %ﬂaﬁ Lad

e
1370 Ontario Strest
Cleveland

MH, y@? 1 Thisz ghangs we are mneklag, this fonda-
} - maeninl changs in the dismisssl provision.

THE CHATRMAN: I am satlefied from what I have heard

51 Madison Ave.
New York

hers today that achody would say the rule 18 invalid. I¥ pro-
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ha;l n@. iﬁﬁﬁﬁ*ﬁra the very thing they brought the sult for. I it happons %0 be
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STUDGE DOHWORTH: My, Chalrmen, I should 1ike 4o add
50 the disovssioh 60 bninént donals’ vhe Tast that 18 the well-
e m‘i.ﬁpml ¥ule that we tentatively adepted prior $0 1938, and
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THE CHAIBMAN: Does that provide that the seizure,
temporary Lomsdiate aeizﬁrﬁ opr possession; is done on an Order
of sewrt or may it be done h@fﬂ?@? _

SJULGE DURWORTH: .gﬂ, It La done without any order
of the soursg.

THE GHALRNAN: Without any condemnation sult having
besn sharted?

JULCE DOHWORTH: ¥o, to the contrary. My mgresl point
is thig—-

THE CHAIRMAN (Interposingi: I should like to Knoy
what the faot 1s. Do you have o have a proeseding stardsd in
order B0 selzg i teew o

SUDGE DOVWHRTH: Tou é,a-ﬁ

ﬁﬁﬁ CHATEMAN: ~w-orF gan you selze and then startg
your sulel

JUDGE DONWORTH: Fo. I can read you the language.

I have 1%, 3% you would 1ike to¢ hear it
. THE CHATRKAN: ML) rigat.
| JURGE DONWORTH: I am resding from the Becond War
Powers Aok, apsroved ¥areh 27, 1948, Titie II of the Ast re-
lates to the zoqulsition and disposition of preperty.

"The Sesretary of War, the Secretsry of the Havy, or

any othsr officer, board, cemuisgion or governmental agency

authorized by the Prssident nay é@msa-g?ﬁcaﬁﬁingﬂ t6 be lnsti-

tuted ia‘any aeu#t to sequire by condemnation any resl property
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or the itemporary use thereci.®
Taen ithe elsuse proeseds, guocting: “UYpon or iumme-

diotely after the filing ¢f the sondemnation petdtlion, lume-

@iate possession mey be tmken end the property may be ccoupled,

used, and lmproved fur the purpose ¢f this Ast, nctulthstending

sny other law.”

PHE GHATRMAR: I am #lad you said thet, Decauge d
would like to make a ghaboment, not Lor digousslieon ut so we
w11l have & record of it and won't forget 1%, and so I won'g
forgat 1% as I 4id yaateﬁéﬁya

‘The Attorney Gensral's gﬂaﬁtﬁen i1g based on the
thetry of the Government's lmaunity fros auia; thet 17 they
w&ivﬁ thedy fmmunidty to peralt é #ul s, bthey m&f 4o 80 on BNy
condi tlong the Government prescribes ss (o when and where and
how the sult mey be bi*mégﬁ;;t, Tnat ig his whole position
fuaéam&ntallyf

Tere is a rule that he has fopgotten, snd I cum-
§1$%ﬁ1§ forgot it ayssl? 3éa%ﬁréay, The Supreme Uwuri has
announced i%-ﬁver and over ageln. That is 2l1 well enough
when the citizesa sues the Government, but thie 1s & suit by the
Govermsent agalast the 21ilzen, _ |

| DEAR HMORGAW: That is exacily it

T GHAIRMAN: They have helé agein snd agsin that

when the Government steps down oPf its pedesisl snd goes indo

court and gues a citizen, it 1sn't & questlon of walving
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immunity at 8ll, and then the @@v&vgm@nt i3 bound by all the

rules of squity and lav and Juatioe thatl an ordinary vlalntlff
is. | |
ﬁy’@aint L8 hr@ughﬁ out by the fact that, in order o
get possesslon in bhls case, tempopary pessgession, by ths terms
of that atatute the Government hae ©o institube tids sult. The

rostllt 18 thai the pousession 18 obiained by virius of - the sul g

4% iz an 1@%1&63% of the euld. I say shal, having brought sush

2 sult oz & weapon to get pogsesslon, the Goverament balag the
plaintif? and not Lhe el tizen ba&aghtha pzaimtiff, the Govern-
ment Is bound by every ruie of egquity and Justise ang ﬁha% it
should be %ﬁﬁﬁp@@ﬁ, haviﬁg.ﬁﬁavtaé this proseeding o get
possession and having got i%, fTGm-Fﬁﬁﬁiﬂg cut the door snd not
paying for 1%, '

I ﬁ&iﬂk that tﬁat argument, in additlen o everyihiag
eioe wo sald, makes 1t perfeetly alear that there iz no law
that the Goverament can’t be required, as a matter of subatan~
tive right, te dlg up vompensation Or have it awarded in é
ait@asiﬁﬁ like that.

I just wanted %o put that down in the reporter's
notes.

HR., TCLMAN: Hay I say one word acw in vegard o this
matter s %o furiher progeeding? Cur subcosniites on vondemna-
tion will €y $¢ got and submit to Ghe commltbee these amend-

ments that have besn voted an, and will vy 0 do 1t very




1370 Ontario Street

51 Madison Ave.

Ine,

The MASTER REPORTING CGOMPANY,

540 de. Michigan Ave,

National Press Bldg.

Gleveland

New York

Chicago

Washington

Law Stenography ® Conveations @ Generat Reporting

161

LrOWDLLY.

THE CHATRMAN: That is 1%. I heve two things I
should like am'%r&ng up and Just recerd, sid then snybody slse
gan brlag vp anythdng he wanta, |

Ancther one ls in iiﬂ@ 100 on page ¥, where 1t says
1f the Government amends ite complaint {which means adding op
suLbrasting §r§§&rﬁy or changing the natare of the inlsrest, I
suppoge), 1t muﬁt aarva'nﬁtiwa X the amendment upon the

riies affsecbed thereby, and then the rule resdl "and a0t in
d@fﬁﬁlt.ﬁ

He made the poilnt yssterday that the person migh% be
defaulting bscause he wés ea tiﬁfiﬁé for the doverpnment 0 taks
wiiat they asked for or what they wanied, buji an anendmenl
miaht lnorsase that or even diminieh 1% snd he might feel

giffersnily about &pﬁ@&?iﬂg there. 90 we talked aboul siriking

eut the term "and net in defsulit, whieh would reouire the

servisce updn anybedy of such an smendment whers he sag aff@@%eﬁ
by the amendment, shether he was in defanlit or noi.
o But my polnt is thst atvikinw ont "ané not in ﬁ@&%ﬁl%“
would lsuve the infersnde that you Gon't have 30 serve & man
who i@ in dsfault. So I wowld suggest thal 1t be "served upon
any party sile¢ted thereby, wh&ﬁﬁﬁv e not in defaul s,

Hy othsr question iz one we didn't digpoge of last
night, and that is the matier ef Jury teisl. A year oF s0 ago
L-went inge thia thing progty tﬁﬁrﬁugnly and hed @1l the
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statutes autherizing condemnation sults by varlous government
ﬁapa?%&aat# bronght to my aﬁ@&ﬂ%ﬂ&mﬁ There are & greabt nany af
them thet provide gpecifivally, Llike the TV law, thet theve
shall net be a Jury wial. & very derious guestion srose in
my mind as Lo dhether that ig a mere matter of procedure op
whether 1% isn't a real rlght &s to the charaster of the twi-
bunal. We felk about the fight fo Jury teisl. ¥e heve gotien
intc the hebit of Going thet, and there 18 an stmosphere of
right, and not mers provedure, shout it.

I wrote the Attornaey ﬁﬁna%al mﬁ?@ltﬂaﬁ‘&fgeﬁ? ago,
suggesting that that rule that had provided Por o jury trisl
znd repsaled ali thess fsderal atéﬁuﬁea that you shouwlén's hoave
2 Jury friasl wes open t¢ serlous question as to Lte validlty
ag @ mere paltter of practice, easpecially in view of the Hupreme

Court's deelslion in that case involving physieal sxamination,

whers they split rive te fowr as %0 whether that was & pro-

cedural matber or a matler of substantive right.

The Attoraney General sgreed with me at that %iwe, He
at leust vent ec far as o say that 1% was a serious probles,
and ne agreed with me thet 1% ought to be taken eare of by
statute. The bill wse introduced in Uongress, and 1t has never
bgen passed. Yesterdasy, when I brought the thing up sgain, Hr.
Littell seemed rather surprised, and &ﬁ-a§par@ntly dian't
realice that that jury provieion was in this rule. I under-

st0od him i $£?£tﬁﬁt he rather felt that the imposition of a
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Jury wﬁ_ﬁhe Foveramsnt by rile, in the fase of these 2iaiutes,
was & doubtful thing. | -

I shoulé like to kntw, in the firsi plsee, dld they
ask for this 3ury trial 9?&%&%&9& or did your commitiese nul it
in here? '

¥R, TOLMAN: This jJuwy f@ial provision was in the
arigingl rale ﬁhieh this commities adoptel, and 1%t cume as the
result of & oonference in 1932 with the Lands Division. They
expressed a preferencs for ¢rial by jury. Among other things,
they peinta& oat the faot %hﬁt_in some gtates jﬁry rial of the
lsnd in the state was provided te be necsssary in condemnasion.
They feared the gquestion might arise that, if they took land
in & state where the right of trial by Jury wea a csunstitution-
al right of the owner, they would not be able to take it with-
out i%. K‘

THE CHATHMAN: You mean if gomebody other than the
Federal Government tock 1t¥

HR. TOLMAS: No. Hell, yes.

THE GHAIRMAN: You don't mesn the Federal ﬁevaﬁnmaﬁta

HR. TOLMAN: They foared it both ways. They feared
1% mlwﬁﬁrnaaﬁibly be held. In Madisonville Tr&atiam Compeny v.
Hining ﬁmmgany %ha Supreme Court had before Lt this Qﬁﬁgﬁiﬁﬁ&
It had before it the question of whe ther ﬁhﬂ federal law or the
state law would govern, and by & divided Court 1t was held that

the federal law would govern. But it 414 not then invelve this
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pusstion that you ralse as $0 wvhether there iz a right of wial
by Jury er not. It ald, howsver, deolde The question that land
in a state might be procesded speinst in condemnation LY &

sorporation of a state under the Federal practlss, the federsl

statutes, snd that s as far ar that went. Dut the coasg was

iried before a Jury. There are sboult elght cases That ithe
Surrene Court %&a paaged on in which jJury twrlal as ot otanon

Law, & twelve-man jJury, wes used. In sanother one, this Hary-

land tase oondemming for the site of o lighthouse on the shopg~-

THE CHAIRMAY (Interposing)i You sre tdlking about
econdemnations by the Vaited St%ates under the féé&r&l nower of
eulnent demalm or state powsr of eminent domain?

Wi, TOLMAN: Both of these cases that I referred to
sye condemnations by state governmenis.

PHE OHATRMAN: ©h, yes. Well, I em %talking now about

the federal right of eminent domaln. The Supreme Jourt has

| held a dozen or Tifteen timee that, 1f the Federal CGovernment

is sxereising 1% right of eminent domain, it doesn't have %o
provide for a jury trial, thzt the emendment that provides for
Jury ig) has ne sppliosation. |

The only question you are diseussing, 1t sesms %o

a2, Lo vhether, 1T the condemnatlon eult is brought not by the

Fadersl Government but by soue state or corpbration under the
state power of sminent domeln, the Jury trigl sust be hag i

the state Law provides for 1t, 7That gquestion doesn't arise
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under thig rule, because you have expressly sald that in cases
1ike that vhe state practice and not thls rale sheould be Pol-
lowed, f

Do we get right down %0 the gquestion as o vhether we
know that the Federsl Government doesn’'t have o grant a jury
trizl when 4t 1s cundemning. That is slear enough.

EAN MORGAE: What abaﬁt\%ﬂ@%& purerous corporaiions?

?Hﬁ CHAIRMAN: Pederal asgenelss?

DEs HORGAN: Doesg the act incerporating them glve
them the power of sminent domain? “ _

| THE GHAIRMSK: It doss in instances whers they need

it, sng that is the feaaral.@ew&r; |

DEAN MORGAN: That is the federal powsr, but for a
grost many pwrposes & grest many of them are regarded &g priw-

vate corporsitlions, wlih the Federal Government mersly ownling

- the steek., I wms Just asking whether that iz jJust the ssme as

i1f the Federal Governmenti ltself were procegeding,
| THE CHAIRMAN: They haven't thes power of eminent Ro-
méiniunlasa'tha Federal Government gives it $0 them.
DEAH MORGAN: ‘Thst is right.
THE GHAIRMAN: And it io the federsl power of eminent

domain that is being exercised.

DEAN MORGAN: I see.
9H CHAIBMAN: Bub what we are boiling this thing

Gown t¢ Ls the quﬁ%aieﬂ of whether or not; thers besing several
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gtatutes {cheay tried Yo belitile 1%, but thers avre & whole 1%
éf them, and the TVA yelled sbous the jJury twiel at the tiue
they tried it before) in which the Government ssys, "We will

zutheorize this, that, zad the other ﬁﬁpa@%m@n% to exeroise the

!
vower OFf eminent domeln,” when the Government gets into courg

i1t shall be s@bjected to jury trial or whether or not the
aﬂﬁﬁﬁmﬁ&%ieﬁ shall be fizmed, we will say, by a commission op
Jury of thwa@; with a direet appeal to a thvaﬂéju&g@ sourt in
some sases. There sre vther variations of that. ‘hen the
Atterney General practioally aana@éaé that ﬁﬁ‘iﬁ Q@Eriaﬁ.abﬁat
proposing that byvsta%u%e, what are we golag to do sbout iﬁ?
MR, GAMBLE: The Abtovney General, Mr. Chalwman,
indicated yesterday that there wers laws that provided for the
determination of the award other them by & Jury. Whers they
worked well, they liked them; but they 4ldn't work w@ik ia Bos

cases, GOonsequently, be indicated, to my mind, thst he would

like to have the Jury trisl provided, but that provision for
j&?y{%riaﬁ by rule worries me very much, /
THE CHAIRMAN: I brought i% up because I 4idn't want
to have the resord show that we had approved the idea of doing
it by rule, without a statute. Suppose we do thls: I think we

:@mght 0 held cur hand on that. Haybe we can aubnlt this pro-

posed Pule, when 1% Iz Tinished; %o the benoh and bar with a
note stating thsat %haré 1s a guestion whether or not ‘a: statute

is aeeassary te substitute a Jury trial for other means
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preseribed by law and that 1t will be considered later, and let
it go &t thet. Then;, by the time the rule comes badk 10 us,

 maybe the Attorney General will ge% & bill.

JUDGE DONWCRTH:  This mey aot be iagiaal@ If we
were taking away the right of teial by Jury and ﬁﬁing the re-
verse of what we aré dolng, @ would have considerable doubt
shbout teking away whet is often regsrded as a fundamental Tight,
but it aeem# to @@ effhend thet introdueing that right whers 1t
dldn't exist before iz not open to the objectlon that the Ghalr
has statved. HMaybe I am wrong. _

THE OHATRMAN: Take this Five ©0 four vote on ocur
nhysical sxamiastion. . There were four of the Justises of thav
ﬁéu?t wvhe are there yst (and soume others aiang the game trend

of thought) who held that when you were dealing with suoch a

 fundamenial thing as whether you f2lt & men should be subjestsd

$o a yhy%isal_@xaminaﬁiﬁﬁ, that 1t wasz s¢ Pundemental & matier
@f‘@@li§y$ only Congress sould éaswgr@ Yhen you are dealing
with sﬁéﬁ 5 fundsmental gquestion as that of whether the
Gevernment 18 going 0 subjeet Lteelf 1o a twelve-men jJury or
whether 1% is golag to get the Judgment on the facts of a thres-
man federal oturt, I would count on those four agalnst our
power at onoe, and thers might be a a@ﬁgle more.

MR, éﬁﬁﬁéﬁz ¥y, ﬁh&irman,.thﬁ Government has glven
us a brlef on the subjlect of wheﬁhar»@r'ﬂﬁt that common lay

vight of trial by,j&ry ezlsts in condemnation cases, and, of
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sourse, 1t dessn't,

THE ﬁﬁﬁlﬁﬁ&%; We conosde that 1% dosan't,

HA. TOLMAN: Yes. OF cowrse, 1% desmn’i. Buk, in-
-a@&@ﬂt&ily,.th&y have the msbterial thers for a guiek ressarch
of thiz matter, and I will un&@?%ﬁke te see that the guestion
whiilch you raise, whioch they hsove never congidsred--

THE CHAIRMAN (Intevposing): Way, they have oonsidered

arote them & letter Iwo yeasrs apdk, s long memorandun,

and reforred to the statutes and ralsed the questlen sbouts the
attitude of the Coart in the nersonal injary thing., My oeing
is that they had that 1lald in thelr lap a yesr or more agd, and
now they eome in and-- |

MR, TCLMAR {Interposing): They don't have 1% in mind
B O

THE GHALRMAN: This is a late date for them 10 be.
sxamlnlng the Law on that. That is what mekes me angey.

MR, GAMBLE: It is v recoilestlion, My, Chalrmen,

that we 414 have some ghjeotion from the TVA petple Iwe yasars

DEAN BORGAN: Ch, yes, we 4id., We had vidlent objst-
tion,

THE CHAIRMAH: That 18 one of the grounds. They
liked thelr own procedure and sald so.

M, GANBLE: Yes. |

THE CHAIRMAN: The fact that thers were 8o many yells
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from thess sgenslies that haﬁ their owh privabte methods under
the law wes the rsason that the Attorney Genersel lald 1% down
and wrote us a letier and sald, “There is 96 nmeh dlsapgreenent

about this, I hed better drop 1%." ¥e ares headed for the same

£ thing. Well, let's reserve 1t.

i I wanted to make 1t clesr that we are nobt now deoid-
ing that we oan, by & practice rule under this enabling ant,

% gompel the Government $0 take & jury when the statule says 1%

- shail not. That 16 the only thing I brought it up for. I am

z2orry o have taken 80 mush time.

DEAN MORGAN: I we are going 10 have 1%, we have in
thig a pra@iaian'%hat‘wa.WQra gareful to E&ka'&uﬁ in private
1itigati%aw That wac that 2 person whoe had gemanded & Wwisl by
Jury couldn't withdraw 1% without the consent of the other

parby, and this allows them to do 1%, If the Government wanted

Law Stenography ® Conveniions ® Gensral Reparting

e play 8 trick on & fellow, they could o just what they used
te de in Hossachusetts, Just stamp an'th@ complaing, "Jury

g ,ﬁ@m&nﬂé&;ﬁ and then after the time for clalming & jury had g&n&

° r\hy'fe? the defendant, the dovernment would wi thdray, and he
'Jwﬁu1ﬁ %a left holéing that bag. Thet happened in Massachusetts

5 time and agsin in the early cases, so we covered that in our

§ rule for private litigstion.

THE CHAIRMAN: The trouble is thst the rule requires
aone state proeedurs where the action involves the taking of

property. It dogsa't go far encugh. It says, "the foregoing
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provisions of this Rule Tl-2 shall anoet applyh, and what we
mean 1g that n@iimé?f?iwa ner any other provision appiles.

DEAN HORGAR: ¥hy, yes.

THE OHAIRMAN: Thet takes all thies gifficulty out,
aosan®y LHY

BEAR ﬁﬁﬁ&ﬁﬁi Ch, no; because this says speeilically,
iﬁ.liﬁéﬁ 113 and 114, "andé may be withdrawn by any party by
filing a notice of withérawal", which is Just exactly what we
tried to preveat in 1itlgetion.

THE OHAIRMAN: The last rule says that thet rule you
Just resd doesn't spply. It applies to private litigation.

DEAN MCRGAN: - Yes, that 1s what I say. Oh, yes; it
applles to private 1itigetion, bud I say, Lf you are golung t0
have & jJury in o mebter of this kind, it seemg 0 me that you

cugnt 0 provide thst, if a person has demanded a Jury so thai

the other side relies upon 1t. there ought not 0 be 2 with-

ﬁrawal.&ﬁ that witheut the consent ©f the other party. Dwt is
all. |
- JUDGE DONWORTH: Won't the wise lawyer for the

defendant, vhen he sess the plaintif? has demanded & jJury, slso
put in his demand?

DEMN HORGAN: He may, Dufe- .

PROFEBSCR CHERRY {Interposling): ‘e dldn®t thimk that
wae sulflelent, Judge, when we wers discuseing the rule general-

iy,
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JULGE pOUw(RTH: I don's.

PHOFESSCR UHERAY: We put in the provision, and I
think we should have 1% here. j

ﬁ£ﬁﬁ MORGAH: I anm gﬂat galling atientlion o the
aifference. OF course, 4% always irks me when the Governmens
wants & 10t of privileges tha nobody else gets.

THE CHATAMAN: May I have gone off the trask heva.
Line 1117

MR, HAMMGCHD: ‘may be wdthdrawm”, Thalt is what he
is $alking about, ‘
| DEAN MCRGAN: That is the only part I am talking
about, . |

MR, HAMMOND: It sllows them %o withdraw 4% without

the consent.,

The Government withdraws it after
the defendent eould have put in & demand.
 THE CEAIRMAN: I see. That allows a Juggling. One
narty eaﬁ wvithdraw after the other felloyw has lost his right.
'~ PROPESS(R CHERRY: Taat te rignt.

THE CHAIRMAN: why showld that be in there?

MR, GAMBLE: Uhat ie our general ruls on it?

Tﬁ%'ﬁﬂﬁzﬁﬁgﬁﬁ tur general rule ié that if one man

- demonds a Jury, he oan't withdraw hAls Gemand without ths congent

ef the other fellow,
| R, HAWMCHD: Rule 36, I thlok.
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LEAN HORSAH: Yes.
THE GHAIRMAN: Why 4id you allow thabt friek to be
played in & condepnation sult when 1t Lo guarded ageinst in an

ordinary awit?

DEAN MORGAN: That i9 211 I want to know., I am  Just

asking. _ |
THE CHATRMAN: How nbout 1%, Judge Donworth? Do you

happen to know what your purpcse was or whaf the comuittee's

purposs may have been in saying you sould play that king of

grme in tais kKind of sult? _

JUDGE DONWORTH: My recollection, whichis not very
slesr, is this: that when they oubmi tted this particulsr ses-
ticn U0 Major Tolman and to me (Judge Clark was absent ot the
timej, wé sidn't see any particular objection t© 4%, The
noticn come from the &ﬁv%&ﬁm@ﬁt, and we passed 1%; lsn't that
507 o |

MR, TGMAN: That is correct, of course. Thers are
Bme %h&ﬁga here that we dldn't see the very first day, aﬁﬁ
thls 18 one we didn't even see untll 1% was brought up heve.
| THE CHATRMAN: Brought up vhers?

MR, TOLHAN: By you, and put in here.

JUDGE DONWATH: We never ghought of it.

THE CHAIRMAH: I see. Then you «4ll agree that the

clauvse about withdrawing ought to be stricken out, woan't you?

JUDGE DORWCRTH: O wade te conform to our general




1370 Ontario Street

The MASTER REPORTING GOMPANY, inc, 51 Madison Ave,

540 No. Michigan Ave.

National Press Bldg.

Cieveland

New York

Law Stenography ® Conventions © General Reporting

Chigago

Washington

173

rule,

THE QHAIRMAN: It does, aﬁyﬁa&; If you don't 1&&?@

1%t in there, the genersl rules apply, don't they?
: Eﬁg‘?ﬁaﬁﬁﬁz ¥Yeg. You oan é9 sither.

THE CHAIRMAN: L@tfé ratee this question and vote on
it, snd let the draltsmanshly follow the result. Ars we in
favor of sticking in the yrihaigle we had in our originsl rules
of nob 1attihg the one man who has demanded & jJury withdraw it
without the coéneent of the other? We dld that in the gensral
rules becaide it lald a trap for the man: Do yaﬁ want 1% the
way the generasl rules have 4t or do you wunt them to have the
privilege of witharawing? |

MR, TOLMAN: I think the committee would Delieve 1%
the better way to put the rule in.

JUDGE DOBIE: i seeond that meotion.

THE CHAIRMAN: To followy the prinaiéla in cur nain
rule; properly embodied in thie rule. A1l in favor say "aye.®
That iﬁ-égrae& to.

. I should like to raise one more gqusestion, I am,s@rfya
¥You ses, I Gidn't see thisg thing until yesterday. I was busy.
Thinge avre beglaning ¢ bob up in zy minéd about i, 7

When i1t comes to the matter of phraseology of sule
division (h), there are two alternates here, The Atteorney
General's draft is that the Government may dlemiss as & matter

of right at any time prior to the veating of tltle:, fThe title
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may vest long before the final Judgment, becaunse under some
statutes you file a deslaration of taking hefors you have any
Judgment, and that operates by the terms of the law to vest the
t1tle 1mmedi&tely in the United States. Then you go on and |
render final Judgment fixiﬁg‘the compensation and adjudloating
that the Government has got the ownership. There ig snother
type of case that'aamﬁs up where thers 1s ne vesting of $iils
by & &aal&ratiaﬂ of taking, but you get into poszession and o
on to the end of the oase, and the final Judgment is what vests
the title. “ "

It seems %o me that Judge Donworth's draft goes to

|
|
the entry of final Judgment. It says that & plaintiff may
dismiss the sctlon at any time prier to the sntry of final
Juigment.  That means that he can dlemiss 1%, as 2 matter of
right, after the Government has f£iled a declaration of taking,
before final Judgment has ﬁsen had and the title vested.

80 my ides is that the Governmeni's use of the date

of the vestlng of the title instead of the date of the finsl

juagmgﬁt ls more favorable to the property owner than ocur
alternative. Ien't that's-e? |
JUDGE DUHWRTH: In veading my »ropesal, you reosd
only the first two lines, but line 138 begins with the words
"but 1% I could have sald "provided that?, of course. It
is & limltstion, you sgee. The last three lines are s limitation

on the first two..
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CEAN MOHGAN: “"has teken tltle or possession®,

JUDGE DONWCRTH:  Ybut AP,  That is “except 1Y op
forovided.®

THE CHAIRMAN: Oh, I see. I guess it is all righgf

JUDGE CLARK: Kﬁﬁ’t-ﬁﬂﬁg@ Ponwerth's a 1itile %@&5
brosd on the line we were talking last night? Judge Denworih's
wonld permlt af a sondiftion Poreing title on the Uovernment.
It should b%lw@raly & regulremant of ?ﬁyiﬁg for use and ocoupa~
tion. |

THE CHAIRMAN: Didn't we agrse that we didn't intend
by cur draft to say that the dlstrioct coury, alfter ths Govern-
men$ haé once started, could force 1t to go on and acquire
title? I uwnderstocd the committes TO agree on this: nmerely
that when the Government dismisgssed, they at least had to allow
the court %o g0 on and &w@rﬁ congenssztion for whatever taking
there had been up to the dste of the dlemiseal, not o coupel
the Government tC g0 on ang take more than thls temporary
gasﬁﬁﬁﬁién.

o DEAY BOMGAaN: That s right. We didn’t approve

Judge lonworth's, |

THE GHAIRMAN: then 1t e redrafted, that will be
cbverad., _ |

JUDGE DONWORTH: That is understood, OF courss, my
idea was to have it ocovered by vesting in the Jjudgs the

determination of that matter, what might be called minutis, but
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I am perfeotly willing %0 have 1% go as the Chalr suggests.
HR, OGAMBLE: #Hr. Chairman, what 418 we do, if any-

thing, on the substltution of psrties, subparagraph () on page .

1%

MR, BAWNOND: There is no substltution of parties,
as Senator Pepper sald. |

MR, GAMBLE: There ein't no such thing.

MA. HAMMOHD: There can't be.

JUDGE DONWORTH: What line i that?

| MA. GAMBLE: Line 105 on page B. It is hesced
POUBSTITUTION OF PARTIES.® If you resd the text, it dossn't
provide that thers: shall be substitution, | :
| JUDGE DOBIE: On death or incompetence; like frogs in
Lowa,. |

DEAR MOBRGAN: Like snskes in Ireland.

THE QEAIRE%@: Ag I read this rule, 1t simply pro-
vides {hat death or incompetence of the defendant shall not
sbate ﬁﬁ%*amﬁiﬁn or require substitution. Where an interested
?aftglis dead, there is nothing in that rule to prevent his
exeontor from coming inte the czsze with the right to tzke the
place of the aéaﬁ man. I don’t think it prohibise that, does

1%, It is & protection to the Goverament that it doesn't have ,

to substitute in order to make the Jjudgment valid.
JUDGE DOBIZ: That iz the ides. They have a hundred

pariies somelimes in some of these condemnations. In Horfolk
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I know one of them involved over 200. They naven't get $o keep

up with the deaths. If one of them bscomes incompetsnt o2 One
of them dies, the Government can ge right ahaaé;

THE CHAIRMAN: It says, "sor shall the death or in-
competencsy oF any defendant abate the setion or requlire aay
other person t¢ be substituted as a party.®
] | JUDGE DOBIN: It deesn’y say it ean't %@, if he gup-
Zests 1%, aé I understand 1t.

THE CHAIRMAN: The ordinary rules, mentioned in our
cther rules, would allow him 6 eome in a8 a matter of plght,
dontt you think?

évﬁﬁﬁhﬁﬁﬁlﬁé I think he cen 40 i%, as I undersiand.
The ldes was Juat that 1t dldan't require the Governsent o
keop up with the deaths and 1n@éﬁﬁaﬁeﬁeies of all these defend-
ants, sad if by any chance they don't know sbout one of ihen,
that dosan't affect the procseding; but I don't understand the
rule o be th&ggif'& man does Gie and the executor comes in end
wgg&&ta the ammﬁtﬁtiﬁn, it doesn't permit his substitution.

THE CHAIRMAN: You can make Lt olear by saying, "The
death of a party shall not require substitution, but 1t may be
peral tted.,? |

JUDGE DUBIE: Yes.

THE CHAIRMAY: Something like theS,

JUDGE DONWORTH: OFf course, the members of the com-
mittee bear in mind that in the federal practice there is no
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regquirement for Filing and reecording what is cslled a noice
of 1is pendens. The pendency of the action 1s notlce 0 a?%my~
bedy. S50, 17 = man buys a plece of land that is under & oo
cgeding for condemnatlon, he is bound by the result sven though
he goesn't know anything sbout 1%. That is a part of the
genseral federal practise, zz I understsnd 1%.

THE CHAIRMAN: I thought there were federal laws that

- 821d that, 1f there was a state law that provided for the re-

eoprding of 1lis pendend in the siate or county, then the proceed-

inge in the federal court wouldn't bs notice %o anybody unleas .
the stete law was complled with,

JUDGE ﬁ@i\%%&ﬁ‘fﬁ;_ That is true as o the lien Judguent,
but I don't reesll any sueh statute as %o 1lig pendens. Anm I

right?

DEAN MORGAN: 4s to the llen of Judgment certalnly it
iz true. | |
JUDGY DCHYORTH: Yes.
- DEAN MCHGAN: I understosd it that wey. I hadn't gone
inte the sﬁatgﬁga at all.
| Hd, GAMBLEY: I just brought the question up becsuse I
haé & note that Mr. Horgen ralsed the gusstion,
THE OHAIRMAN; Shall we now go back to Rule 757
DEAN MORGAN: I ralse ons point wh&sh you may want
b0 aengiﬁar, ané,%h&t i3 on page 3, lines 78 anﬁ 73, azbout the
sertifieate of the plaintiff's attorney having the ssue effeot

g
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&2 the return of the marshal: I think that might well be de-
leted: Let 4t stand as proof of service in the same wey thab
proof of publications or other unofficial roturn does,

JUDGE OLARK: Your objection is not o there being

a gortificate.

DEAN MORGAN: Oh, no.
JUDGE CLARE: There must be socmething.

DEAN MORGAN: It 1o 831 right, but I con't wanb 3% to

be given any artificlal effect, Chevlie; that is all. That.
sentencs thers Just says thst the m&rﬁifi@ate'ef the plaintiff's
attorney shall have 1ike force and effeot ag the return of the
marshal. I den't object te the statement: "Service by mailing,
posting and publishing shell be proved by the Gertificate of an
attorney for the nlaintire.*

THE CHAIRMAN: We were proposing to add something to
that. Thie cergificate, as I puinted oat to the A5torney
General h@rag—ig & sertificate that you have malled. It isn's
& @@rtifiaaza that you don't know who he lg or wnsba he lives,
He ﬁiﬂn*t geem to object %o amending 77 ané 78 by a@ding'tha%
in the eertificate of proof of service the plalntlff's attorney

shall make certain that the parity so served sither was unknown

. Or hig adéress was unknown,

DEAN HORGAH: That 1s 811 right, but I don't want
that to have the seme ‘effect us the return of & marghal .

THE CHAZIRMAN: what 1s the law about a marshal's re-
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Peturn? It is oconolusive, lan't 11?

DEAN MORGAN: I suppose 1t isn't. A% comaon law 1%
wag, There isn't any guestion about that, and in some siates
it is yet.

JUDGE DONWCRTH: I have looked up that point now.

As this was tendered %0 us by the Government, it sald ezplicite-
1y that the certificate of zaa attorney &5 to service shall be
sonslusive. ;

THE CHALRMAN: I see, _ ,

JUBGE DORWORIH: 1 have cheeked up the-authorities,
and Major Tolman and I @ér@@s;enﬁ$ﬂ¢ There 12 a deciglon in
Pennsylvenia that says that in all but two stetes the return
¢f & sheriff or marshal is merely presumptive svidencs, and it
san be guestioned, | .

DEAN MORGAN: That lan't right. That den't right by
a long shot. | :

PROFESSOR BUNDERLANI: There are at least sight
atates thet hold that. "

ﬁ DEAH HORGAN: It can be questioned in almost every .
state ﬁﬁwg but 1% puts a hesvy burden ofly?aaf on the persaon
questioning 1t. A8 you all know, the English rule, snd the |
rale in this country to begln with, was that the return of the
sheriff wag aanélusiV@‘ Connecticut was the first state that
broke into that. The last I h%aﬁa, 1% wae aéﬁ@l&&i%& a%ill in
Yirginias, I am rOt gure whether Indlana has chenged ig,
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MR. GAMBLE: I think 1t is in Missouri.

DRAN MORGAN: In HMissouri 1t wae the last tiue I
lecked 1t up.

THE CHAIRMAN: Your idsa 13 that because of thale-

DEAN MORGAR {(Interposing): 1 don't think you need
t0 give 1t any more than the common law effect, whatever the
efPeet would be of & proof of gervice by siatutory mesng; that
iag, by sffidavlit..

' oHE CHAIAMAN: What is the oommen law effect in the
orse ©f service illke this?

DEAN MORGAN: If 1% is by affidavii, 1t of sourse .
mskes a prims fgeis esse, and of course anybody who atiacks the
.r_éthz of the sheriff or the return of the marshal would un-
duubtedly have the burden of propf, but he wouldn't have the
burden of preef by any heavy preponderance of evidenoe or any-

thing of

that sors. _
THE CHAIRMAW: 1 am wondering, if we satruck out the

peference to the effsct of the return of the mershal and sald

nothing sbout the weight of the certlflicate of the attorney,.

vhat your dcnolusion would be as 0 what welght that would have.
DEAN MORGAN: It would be Just what the ¥ajor sald.
It would be Just prima ;‘aeia*eﬂﬁam@; that 1s all.
THE GHH&M;&E@ ¢ You mean LT we léam nothing about i

DEAN MORGAN: If we seid nething about 1%, 4% would

be prina fzele evidence, yes.
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PROFESSOR SUNDEALAND: The effect would be Jusi the
szms as the effect of servigs of process under our Ruls b,
where 11 1s served by an unefficlal pereson,

DEAS MORGAN: That i9 exsctly 1t.

PROPESSCR SUNDEALAND: And we say nolhing in thet
rule é%}ﬂuﬁ- the effest when 1% i¢ served by an unoffleial person.

JUDGE DONWORTH: T chould like %0 resd initc the
reeaéé & few lines from my Letter %o Major Tolman.

“The sxtensive snadtztion in 107 4.L.R. oites Enouwles
v. Gaslight end Coke Company, 19 ¥slluce 58, 22 L.E4. 70, as
helding that the ﬁefeﬁ&%ﬁtrwhaa aéaé onh & Judgment can atback
1t collaterally by showing that he has hever been served by
p&@aasg, though the record coniaing & sheriff's return o due
é@rviaaﬁ i% 1s wy impression that the rule unheld by the
great welght of modern authority is that while an @ffieial re-

turn of servioce oreates g sirong presumption ¢f verity, it is

. .not conclusive. ®

PEAN HORGAN: That is right. ‘there is s atﬁ@ﬁg @?@«N

sumption of verity. |
| THE GHAIRMAN: Then what 1s the chjecticn to the rule,

17 that ia the law?

HR, TOLMAE: That 1& wat we thought.

ﬁggﬂ.ﬁgﬁéﬁﬁg Walt 2 minute. That ig the sheriff's
retwrn he 12 talking about. | |

HE CHAIRMAN: I know 1%, but *The certificate of the
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plalstllifts sitorney shall hax ffect ag the
refurn of the marshal®, and bz Just rsad we the law that says
1t is preswnstlve,

DEAN MORGAS: That 11 puts & hsavy burdsn of presl

on the attacher.

THE §R a"\, It ought to.

PROFESOOR CHEARY: e gF &re telking sbout clesr and
eonvineling evidense ﬁh&r@,.ﬁr Ghalrman, whovess they donty
talk about that in the esse of yvour opdlaney siTidavit,

TR CHATRMME: I see. ”

JUDGE CLARKY ¥ thiak 1% 23111 owght to stand. As g
maiter of Taoy, this ig &“ma%%ér of tiile, and I thiank that the
cartificats ef'ﬁn oftindal of the Usnlted Statesn, o la undey
cath and sho has 30 be dolng his guly, zhould be glven The zame

effent. Thle iz ay officlal matter. It 4w qulte & diffeprent

thdag fron getiing an office Doy o0 50 o8t snd leave & Lotter.

DEAN WERGAN: whst sbouwt Bule B, then?
JULE GLaRY hat L&G'ﬁ Fate N2

LRAN BORGAM: YIf mervive is made DY = parson piner
than 8 United States marshal® ...ngvﬁhé shall maks an =2001davig
theveof,® We don't sey $hat thet shell have the same sffeot.

JUDEE GlARE: I think ﬁh:b& 18 &1l the daiffsrence &ﬂ
the world in gotting your offise boy, 2 kid oF clghbesn or ao,
Bd ﬁﬁatiuﬁ,aﬁ-&ggigt wnh Unitad Stetes atborasy.

DEA hfﬁm”ﬁ. Thie fen't an offTios boy. This is a
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peraon appointed. . 7
PROFPESSCR CHERRY: Appointed by the court.
C JUDGE GLARE: I 3till say e same.

THE ONAIRMAN: whal reason, I would 1ize to know, ié
thare t0 suppose that an ordlnary ﬁ@ymty,ﬁﬂitéﬁ Ztates narshal
is any more relisble in a metter of $his sort than the counsel
far the United States? I Gen't quite know what halo there is
about & marshal that gives hlm suoh--

DEAN HOR#a¥ {Interposingl: It iz juet & historiocsl
nalo: that is all. _

| THE OHAIRMAN: Thers are s goo4 many hlstorisal things
we avre dumplng overbogrd. My original grﬂp@@gl Wi ;m_havﬁ
ths g&?armm&ﬁ% lLawyer go to the sourt and meke hlg showing, on
effidavit or otherwise, that these peeple wers unknowm, and o
have him get an order, whiech ordsr would be senelusive, a8 in
thone gubétztaﬁeﬁ asprvice tasss. Onos you get thet arder, the
right for pubstituted service is thers, snd 1t can's Ea afiers
ward s iﬁ;@&ﬁhﬁﬁ@ it struck me that theres was mlghty iiﬁ%&ﬁ
shade of differents 1In glving 2% lesst a strong presumption %o
the gévaram&%k’la@yﬁr#a;aarﬁifiaa%a where he deesn’t zo o e
court when he oould go to the ocurt and, on the very same la-
formation thet he is meking his certificsate, get a conglusive
eréer and getb it sa & natter of aourt, |

DEAN MORGAN: Crdinarily, his spplicuticn to the

sourt would have to show what steps he took in order to
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determine the ldentity or sddress, =nd his mere statement that
AT eantt find him? would not go dewn. | "

| 7HE CHAIRMAN: I think that would be 8o where you |
hed sn individual defendant in » eingle case, like & aivorce
aotlion or stmething, where the ccurt would ve sonslusive about
1%, i vhen you well dn with & condemnation sult, with g
package of defendanis living sll ovepr the state, i don't be-
lisve the eourt iz going %o sift 4% eut., He will ask the
Government's st terney whether he ls mzking a repressatation
thers that he has dons hie best and can't losate these people,
and that »ill be the end of 1% fTor the Judge.

DRAN MORGAN: It may be. | ,

_ JUDGE DOBIE: Lithell’s whole Xdea is that tals ls a
strosulined, high-epeed thing, and while you wand tn do asgen-
tisl justice to the narties, don't put anything in there that
will put sand in the zesvrbox.

ﬁﬁﬁﬁ HOBGANY  That iz all rizht, 1if you want t0 4o it

. JUDGE CLABK: It seeme to me that in ddltion 3O the
laock of necessity of casting doubt ¢n this, there iz a problem
really easting doubt, Tuis is & matter of title. If you
strike this out, what will the situation be? I mske & guess

. that probably thres-quartersz of ths courts will atill heold 1%

prims fagie, because that is the natursl thing to de. It is &

regular snd offisisl thing. How else could you treat 187 1t

must have some effect beoause 1t is in ths rule.
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DEAN MORGAN: Of ovurse 1% has.

JULGE OLARK: I? you rﬁaily want 4 rula; you eupht to
put in that éﬁe certificate shall have no effest.

DEAN MORGAN: Ok, no; not &b all.

THE OHAIRMAN: Ho: ihﬁy gre arawing a line beiween

the prims faele case which may be set aside by welght of svi-
dence and the méﬁsk&l*a refurn, whlch s%1ll can be st asids
but has a lot of presumption in its favor and requires &
heavier waight ﬁf;ﬁViﬂﬁnﬁﬁa That is where the distinotion iég

JUDGE CLABK: As we all know, thowgh, those aisting-
tions ﬁém‘%-ééal&y mean anything, What you do iz o cast an
agﬁas&aa&ry donbt on g&vernmﬁnt titlﬁﬁ, withont any Justifisa-
tion, reaily, it seems to me, | ,

DEAN MORGAN: I% ien't-cssting any douht at all.

JUDGE CLARK: ©OF course you are.

URAN MORGAN: I7 you Just leave 1t out, it has the
effpet éhat would naturslly be glvean $0 zny official return or
APFidnvib. |

| THE CHAIRMAN: What 18 your pleusure about 187 It 18
getting along teward noon.
| DEAN HMCEGAR: Go ahead. I won't fight over 1t.

HR, @AMBLE: I move that we let the rule szané,

JUDGE DOBIE: I second the motLon. (

THE GHAIRMAN: For the record, that refers to the

oleuse in linea 78 and 79.
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MR, TOLHAN: What is the molfon, nlease¥

THE CHALRMA®: That the provision be left in the rule

that the certificate of the plaintiff’s attorney shall have

like force snd effect as the return of ﬁhe maprshal, waatever

that is. A1l in favor say "asye”; opposed, "mo.? That seess o

Be ¢zrried.

Now we are up to Bole 75.

JUDGE CLARK: I think we are up %0 (4), ave we not,
in 757 I think we discussed the others guite extensively.

h | THE CHAIRMAN: There is nothing there.  We sre just
emphasizing the Fact that ao asslgnment of errars need ve
incorporated. %hgﬂ ig for the mePe puUrpnss @flﬁaiaﬁing-émt
%ﬁa% thizg ataﬁeméatf when an inﬁmmple%ﬁ,raéaré 15 asked fﬁé,
is @@aiiy not an asaig&m&ﬂt of eprors. It is & warning to the
other fellow.

 Wow we cons 4o {g).

Jﬁﬁ@ﬁ'@&éﬁxi I suppoese in () the ¢nly chenge is at

the &aé;"&aallﬁg wﬁﬁh this extra copy, and {2}, I suppose, will

want To¢ continue o a@nf&r&'tﬂ.mhatever we o in (b).

THE CHAIRMAN: I should like to make this suggestion.

I think somewhere in the rule {sné I think {g) is the place
for it) thers ought to be an express siatement that thls sopy
supplied shall be used by the olerk as his original aeyﬁifiaﬁ

eopy. Some o©f thess olerks hav&Iba@n capturing that copy snd

then compelling the other fellows 0 pay £or copylag it, and
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thay keep that ﬁransﬁﬁiyt,agla‘@armaa@ﬂ$ rasord in the diztrict

court., I see nothing in that at 211, Hany of them don’h,

How we go on to {h).

ﬁ& Hﬁﬁ%ﬁﬁﬁ* Br, uhairman, pay I mzke s suggention
while we are ehanging this rule?

THE CHAIRMAN: (b)? | |

MR, ﬁabmzﬁm {g). We originally omitited something
that I.th&ak-ghﬁuzﬁ bave gone in thﬁrs,'ln the list to be sent
up by the elerk.

THE CHAIRMAN: what ie that?

MR, HAMMCHD: e originslly omitted scuething from
our 145t of things that the elevk should always send up, he
docket entries. I think they always ¢ 1%, but I don's know,
Az long ma we sre stating what ah@ul&, as & necessary thing,
go wp, we might add 1t.

THE GHATRNAN: They elwaye are Sent up, are they’

MR, BANORD:  They sl way s #m. o

?‘Tﬁm-ﬂﬂ&Zﬁﬁﬁﬁz Hhy not say 56 in the rule, &h@ﬁ§

. JULGE GLARK: Actually, they are not always done. i
think ;3&%&33# 1% would be s handy thing %o have thenm, but I
kadw, frmﬁ the records we get, that sometimes 1%t is done wepy
garefully and somebimes it isn't. In ocur sourt we have a
specisl C.C.A, rule that there showld be & statement of the
gase at the beginning, which is supnosed 6 state what hag
happened, |

5
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THE OHAIRMAN: A brief or in the recora?
JUDEE CLARE: In the ?@eanﬁ; fou remember, there is
% paragrah at the beginnlng. Bonetimss that is done very brief-

1y, leaving out whatever ths lawyers think is nonessential, and

sometimes 1% is dune very extensively. But there lan't any
grest reéﬁl&ﬂity'h&rﬁ. In the eriminal cases I think they do
vafy garefully »ut in ﬁﬁé dcoket &ﬁ@éies. i the ai%il R T
somebines yes and someiimes non |

DEAN MCRGAN: Do the deckel entrles help you out o
lony

JUDGE ﬁhﬁ&;: i% ls hardé to say.

DEAR HORGAH: I mean suppose you hed what you Lhought
was an inaﬁ&g&#ﬁe statement of facl,

| JULGE CLARK:  Every little while, of course, you burn
to them, and 1% is helpfnl. #11 I oould sey is that 1% helpe
oul whsn you want t0 know somsthing. A lot of times you den't
need 1%, | | | ,
B i fmﬁwé&ﬁ 1 vnen you want té know thé date on iwhich
& 8tep wms btaken, 1% 1o wesful, but beyond that it goemn'y
have ﬁa&h use.
JUDGE OLARK: That is just about 1%, I ocuppose.

THE CHATRMAN: If the date becomes importent and the
F%@%ﬁﬁ ﬁaaﬁn‘%.ahaw it, 1t is 2 simple matier to have an addi-
tionsl regord sertifisd up; and iﬁ el ther party thlaks the

date in the docket is impertant, he can osll for the dockas
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entries in his designation. " S
- HR, EBapBlE: I thﬁughﬁ they were slways dome. I
they are not, I.agres with you. I think prebably we could Just

iet the rMile éﬁanﬁq

U DGR ﬁ@ﬁ%ﬁﬁﬁﬁz We agren, 40 we not, to adont the
sugpestion of 3@@&%@? ?@@@@?, whieh was a gonelusion of the
g&n@@&l’ﬁ%ﬁaﬁag that the district sowrt may Bake rules rexapd-
ing the pﬁ@@ﬁ?ﬁi&@ﬁ of the resord, not inam&aiat&m% wiﬁh-%ﬁa
rules of the C.C, A%

o THE GHAIRMAR: No, we didn't go that far. Ye $3m§1y
sald that we wiuld preseribe the minimamfreqair@maﬁz a8 b0
oopies of transeripts, that the 6.0.A. eould add o thas, and
that the &iﬁﬁﬁi@t acurt by lecal rule could add some mors
a#@igg, tat we didn’t give the distriet sourt power o put a
1o of other steps in in coonection with thé appeal that aren't
specifled here. It was simply the copy business,

JUDGT DONWORTH: ALl right, | |

o THE ﬁﬁaﬁ&ﬁéﬁz That eovers {z). "{h) POWR
TO CORNRGT OR MOLLFY RECCRD.®
JUDGE CLARE: This ie simply olarificatien. I think

DF COURT

it would be rather helpful. The parties tend to run to the

distriot gﬁ&gea. We have had one party in our courd, aad the

othar side rﬁﬁnxng'tﬂ-%ha distriet judge. ?hewe i3 z sonfliet

there which len't very worth while, )
THE Qﬁ@iﬁﬁéﬁ: ‘There 1o an cxespilion hers now on
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aceount of this in forms psupsris business,
JULGE CLARK: Yes, |
YHE CHAIRMAN: <(h) is all right. Let's go 10 the

in forms veuperis. You remember we voted at the last mesting

Law Stenography ® Gonventions © General Reparting

t¢ put a rule here that when cases appgaled in Toruma naunerig

were asllowed, the record miszhi h@ made up undsp the direotion
of the distrist ecourt in the cheupest way pousaibls, regardless
of the requirements in ordinary sases,
JUDGE CLARK: You age, we have glven you two forms,

Yo were dlrected to prﬁ?ar@ & draft and, thersfare, you may
want §0 look at the two forms, In our heaa to the commiites
on pamw 6 righﬁ-ét the end you will see we say:

| Mihe firaﬁ sentence of the alternative rule proposed
ia perhaps more in line with the sxpress suggestion made by
Hr. Hitchell at the committee meetlng wAith regard té_in forma

auperis appeals. - The eriginal propoasal, however, iz not ¢on-

trary to Kh&ﬁ‘ﬁﬂggQStiﬂﬁ but merely apelis out the procedures
& 1itﬁié“mara for the benefit of atiorneys, and ls substantisl-
1y in accord with what was done in Hall v. Goprdon.® |
THE CHAIRMAN: The erigingl er firat &raft that you
have beglaning with line 68 rather ties the court down to
spetlial methods of preparing the sort of ssttled cases, &g we
call 1% under tﬁa sode, DILL of exseptions. The setond sl ter-
native sﬁggaﬁﬁimﬁ zives the ﬁiﬁtﬁiat sourt the power o wiggle
the thing any wey he wants 10 10 get the essential things, the
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negagsary matter, up. Don't you think, Charlie, il would be

safer to glve the district court brozd power himselfl %o speeifly

the way the Pscorg should be made up? He may eall in the lawe

. yers, and one of them might ask leave %o §¢ it a certaln way.

JULGE CLARK: I think that 18 true. We had in mind
making suggestions 1o the lawyers as B¢ what was £0 be dene,
sugzestions to the court, but maybe that iz not neﬁagﬁaﬁy;

| | JUSOT DONWRTH: Is it entirely fair to the noeor man
who gets tﬁe right of appesl at government sxpense? Ig it
rigat to out down his transoript to a d¢ifferent 1limit from

what the fellow who has the money can get? If it 1s in forma

péuperis, shouldn't he have as good & record 8 lthe well-to-do
man?
THE CHAIRMAM: I am a 1ittle bit uninformed asbouf the

forma pavperis, If an appeal is taken, does it mean that the

man who appeals in forms pauperis has his ocase pald Tor by the
Governmenty? ia.th&% 1er 7 ]
 JUDGE OLARK: No. As I understand 1t, he has to take

care of his owm ﬁaﬂﬁ‘jﬁﬁt the seme, but he is relieved of eer-
tain %mngm '

THE CHAIRMAN: Fess,

JUDGE CLARK: Printing, and so forth. But there is
noeobody o pay hiﬁ way, 80 %o spesak.

JULDGE DONWCHTH: Sameﬁaﬁy'must be pald for a servige

rendered, mustn't they?
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JURGE CLARK: Not alwsys. We often get hold of a
lawyer ané assign him and esy he has to 4o 1% -

JULGE BOBIE: Ve do that s zpeat ﬁéal, and I think
we probably have a great many of them dowm thers now, par-

ticulariy habeas eorpus cases in gﬁaﬁﬁ'augﬁ@&y, undér the

? _
Supreme Court decisions, you know, Johnston v, Burall, aznd all.

- Judge Pollard has these things almost every day bhesause the

state penitentiary is in Richmoand. ¥We have a great many of

thas@ in fﬁrma pauneris appeals and habeas corous pases. Some

of them ars maritariwusﬂwabeat one in four hundred,

THE CHAIRMAN: who pays? When he gets leave to
appeal in Torms psuveris, does the Government or some aﬁﬁrt
fﬁn& pay the entire cest of getiing wp the regord? | :

| JULGE EG%IE: I understend 1t does, and very ﬁft@n it
is & pretty badly sorambled thing.

?ﬂﬁ_ﬁﬁﬁiﬁﬁﬂﬁa ‘The Government pays for it,. or is 1%
pald m&‘i; of the eourt fund that you get from fees or something?

C JUDGE DEBIR: I qon't know who paye for 1%, I aon't
Bady ahﬁat the bookkeeping. I know the man doesn't pay fop it.
He slways appoeiat a man £¢ represeént him, andg in Alchmond we
have no trouble gotting an astive young 1awyér to repregent hin
presty ably. _ | ‘

JUDGE DORWORTH: The lawyer would take care of him-
self. It is the record that is the aifficulty.

JULGHE ?&ﬁﬁﬁ: I may be wrong: I don't know much sbout
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how these tome out, but I think nobody pays for 1t. That ig
one roason we get & skimpy recawrd.
Mit., TOLMAN: There is & recent detision of the Sue

prese Ceurt on that metter, in whieh in & forma psuperis case

the reguirenent was greatly rélaxeé, and there was praciieslly
a new eode., I think you nust have 1%t there. Haybe that is

what Professor Moore is getting. Neo, it can't be. It is laier

- than that.

THE CHAIRMAN: Our question i1g this: Bunpose you re-
lax 4t, who paye for the "relared® vecord, the redused record,
the cost of getting it up?

JUDGE DOBIZ: I think the Goverament peys for it in
the sense that the clerk has 1% made uWp and Jjust dussn't get
anytﬂing Proem the man. o

THE CHAIRMAN: Gets no fees for it

JUDGE DUBIE: Yes,

JULGE ﬂLﬁRK: Here is the statute, page 832. It pro-

vides fi@sﬁ for the requirements as to the affidevit, and so

on, and then goes on: "In any erlaminal case the éeur% may,
upon aﬁa filing in sald sourt of the affidavit herelinbefore
mentioned, direct that the expense of printing the reecrd on
appeal op wﬁit of eveor be pald by the United States and the
same shall be péié wien au%hcriz&d by the Attoraey General.”
THE OHATRMAH: Not in a civil case.
- JULGE QLﬁﬁﬂt et in a oivil case. It cerisinly is
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my recdllection that achody ywﬂ it ‘&ww,

PHD SHAIRMAHS mhat is, if thewre is any paying %0 be
a&n@, the pauper pays Lfe-

JULAE OLARK (Interposingl: 'That is 1t.

R CHAIRMANS ~-and he 1 pelisved %0 the extent of
having his stens simplified and his expense redussd. This rule

is drawn on that supposition., You remember a forma paupsrie

ca%é @&ﬁa up in the Bth Gireult, snd Judge Bibley called atben~
tion to the fzot that there wasn't a&ﬁtﬂing in these rules {and
that there ought %o be) that enabled the distrist couwrt 6 re-
duee the expense of gﬁ@timg=m§ the record in the ordinary way .
The othsr provisicn in th 13 new rule 18 o provide

origingl rule, where

fé@ a2 ease where there wazs & hlatas in oup
there iazn't any stenographic rsport st all. We 4idn't provide
for what would happen thére. There iz & stopgap provision

nere thai in that osss the appellant may prepare a stalement

af the ﬁvz@enég-@r greaeéﬁiagﬁ frum the best avsileble mesns,
in@luﬁiﬁg-hig‘weamilaaﬁian, to be uséd in lien of & stanographio
trags&?ipt andt to be submitted to the appellee, the whole
tha&a&f to be submibtted to the dlstrict sourt for settelement,

That seems to bs all right.

JURGE DOBIS: In a mumber of these habeus sorpus
sagas we have, &aﬁﬂralj the state oourt reccrd is pravtically
nil. They don't have the pﬂq&iwéﬁ gtﬁnﬁgﬁaph@ra in Virginia,

and I know in one 2sss Judge Pollard got the Commonwealth's
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attorney (&8s we eall hlm) and the Judgzs before him to testify
ag to how they conducted thelr trial, snd they Sestifisd fron
mam@ryr | J |

THE GHAIRMAN: Do you think $hig rule would £33t in
well enough with fthat?

JUDGE DOBIE: Yes., I think the mile iz 2ll right.

JUDGE OLARE: I take 1t that the alternative one is
the one you take.

THE CHAIRMAN: Ho, we dlén’t settle that., Thers are

two alternatives sbout forms pauperls cases. Ong ls a specifis
dgeoription of how you s@m&& go at 1%, and the ssoond one is
mors broad. Th@'fiwa§ one is in lines &8 %o 78, and the
aliernative w»ith the brosd power 0 the Gistrioct courd is in
Linez 79 to 83, In other #erﬁs,ﬂth& first proposal specifles
that the sppellant should prepare z statement, and s¢ on, zhd
6C this and that, which is all right and may be always right.
The other one —y?mﬁé% merely that Ythe dlstriet couwrt may by
ordsv speelfly some different and more economicsl manner by whick
_th@-?@@éré th appeal may be prepared and settleg”. The gues«
tion is between those two.

¥R. BODGE: The second one glves the court a 1ittle
mers troubls, probably, but I believe it lz the wiser.

THE CHAIRMAN: 1 do, teo., He may tam@ab the wool to
thas shorn lamb., .

MA. TOLMAN: I move the adoption of the alternative.
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It seoms to me t6 be exsetly in accerdance il th the desision of

the Dupreme Court reesnily in a habesy olrpus cass where i4
wal tempered. I ar sorry that I don't remember the title of
the case. |

JUDGE CLARK: Wasn't that Miller v. United Htntes,
the 6s8s we eited in the previous nates? |

MR, TOLMAR: I think prebably 1t was. 3But this is in
seocordancs with that case, isn't 143

JUDGE DOBIB: It may interest some of you o kanow
that Judge Parker's bill, whieh will out h&baaa;aﬁrnus gages

in twy, has reee1V@ﬁ the approval of the Genfarenee of Senior
Vircult Judgss, 3&& I think 1% stands an exeellent chance of

paﬁ%img jengress. It 1s an infernal nulsande with ug, and I

imagine you have gome of 1t.

JUDGE CLAAK: It ia. I kaow Judge Parker says 1%
stands an exeellent chanece, I thought there was still soms
doubt, | _

.%1 3&&@% DOBIE: The werss place in the worlg is ﬁaryn

land. There is no res juaiaata thers, I wrote an epiﬁisn

wharw ¢he man had applied thirty-twe times for h&b@as corpus.,

THE CHAIRMAN: I understand 1t has been moved that

we use the s&amn&*§rap@s&1 in lines 79 to Gl. All in favor of

that motion say "aye"; opposed. That is agreed to.

Now we come over %o Rule 79. There sre some techni-

sl slterations in the names of the books &hst we agreed Lo
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before, to correspond t© what is actually belng done. Is that
87

JUDGE OLARE: Yes, and glazo t0 give the Administrative

Office & little mors power that they supgested. (4} doss that.

THE CHAIBMAN: 1Ig there any objestion to (b) as 1%
stands? .Hﬁw-abmut {@&)? 1Is {d) new?

JUDGE CLARK: Yea; (4} is ﬂgw; That was suggestsd by
the Adminletrative Offles. I wrote down snd asked 1f thers was
anytidng they thought would be helpful te their work, z2nd ey
replied that this would be, and then we adopted 1.

THE CHAIRMAN: I don't think that we cught to word 1%

this way. I don't think thet we ocan confer p@w@r on the
Administrative Office to order anything that the siatute
ereating them deesn't order. I think we can say that "The
elerk shall also keep sueh other records as may be remuired by
the Adminlstrative Offliece,” and sc on. That impli@g that they
ars dolng it ﬁnﬁer-ﬂﬁﬁgraaaieﬁal authority., This would seem
%o be by rule to enlarge the statutory powers of the Adminis-
trative Office, '

. JUDGE DOBIB: I think the history of that is chlefly
in bankruptey ocases. 1 know they have had a 1ittle trouble
down in our Sircult. VWhat is the technleal name for that
acoount that tﬁ&y have, Moere? D¢ you remember?

PROFESSCR MOORE: Indemnity azecount.
Jﬁﬂéﬁ pQEI;: That is 1%; indemnity soccount. Theve
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was some trouble. I think there was z one-srmed Uonfederate
veteran in one of those affices. They want B0 have nore or
less uniftore methods. I think it 1s a good rule, h@h I agree
with youw, General, that we ought RO %0 seem t¢ confer any mure
power on them but, instead, where they have 1%, to authorize
iﬁa use.

THE OHAIRMAN: That eays what the clerk will have
t¢ 49, nnd thesé rales don't relieve him of 1%; that iz the
noint.

JUDGE DBIE: Yes,

THE CHAIRKAN: Rule 80, |

JUDGE DONWORTH: We agreed to change the wording of
(a), d1a we?

THE CHAIRMAN: We asgreed t¢ make 1t read substantial-
1y this way: "The slerk shgll also keep such other books or
ragords 88 may from tize %0 time ﬁ@-rﬂqﬁired<by the Administra-
tive Office of the United Biates Ccurts,” which presumptively
maans éﬁsgﬁrlg and  lawfully required by the Adminlstrative
Office., _
| How, Rule 80, You rémawher that Judge Sibley rulsd
thot our rule sbout appeals of csses which wers sﬁenegyaphiaa
ally reported didn't apply to the a@aﬁegﬁéphie report of a
shorthand reporiter who had been Just simply employed and broughd
in by e of the parties, thare-beiﬁg no other offleial reporter

present, slthough that reporter's work might be even more
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accurate, and usually is, than the officlal reporter's, the

officlial reporter usually or gulte éftaﬁ belng the 3u&ga*ﬁ'

'-aﬁeretmfy and maybs not alwaye zo siillful.

This smendment wus made $0 make it oleap that 1f
ﬁhgre ien't en offieial reporter and if ovae of the parties doss
bring in a reporter and he makes a transerlipt, it may be used,
in the discrestion of the ocovurs, for all purpeses und er thege
rules. In other words, he can use it i1f he thinks the fellow
is resgonably competent, and of courss he always has ths power
wi th any reporter, undar.ﬁns ef our rules, 10 cwrrect any
misﬁ@‘ﬁmémﬁnts that he thinks there are in the reporter's
transeript. | _ |

What did we do about Tess here, the cost of the
transeript? We say, "His fees ahall be fized by the couwrs®,
and then we strike out the provision, *and may be toxed ul tie
mately as oosls, in the discrefion of the eourt, and we have
substliuted for it, "and the fees of the stenographer may be
taxed éf%imaﬁaly as ecgts, in the discretion of the socuri,”
That is Just a trensposition, is 142

| HR. GAMBLE: It cosurs t¢ me that thers is a little
difference. "The cost of the transoriot shall be paild in the
Tirat instsnece by the party orderlng the transzoeript, and the
fese of the stenographer may be taxed ultimately as costs, in.
the discretion of the court.? ﬁﬁat means fees flxed by the

court, I don't think there is much @ifference, but it might
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pesgibly be that a gﬁiﬁate litigant would pay more than_th@
court would sllow, | |

JUDGE DONwWCRTH: Doedn't “1n the digoretion &f the
ocurt’ take care of 137 '

HiE., GAMBLE: That is steicken out.

| JUDCE CLAHK: That is restored at the bottom.

MR. GANBLE: O©h, I see.

THE CHAIRMAN: It is tranéyas$ﬁ?

M., GAMBLE: I think it 1s all pight. _

.~ THE CHAIRMAN: Thea we go to (D). You remember that

Gy rgﬁé in {b) abcut official stenographers being appointed
by the ﬁiﬁtriat,é@ur% was just a verbabim copy of & resclution
pagsed at Yhe Juéieiai Conference, and a case aross in
Fﬁﬂﬁ@?l%ﬁﬁiﬁ where the court appelnted an officlsl reporter
aﬁﬁféhﬁ @g%&rﬁment EF:! hag been done in fifteen @f'twenty
‘iﬁpartanggﬁiﬁtfiata, &nﬁ;has-baﬁn done for yeaurs) on competi-
tive h%%ging bad awaré&&;a sontract to a shorthand man 6 re-
port goverament eaaea,__§h@ Government brought in the ﬁcﬁt?aet_
repor%er.ané wanted to use hilm, and I think 1% was Judge
Kirkgatriek whe threw him out snd saild that only the official
reporter could gerve. In other w@?ﬁa, he held that this ruls
is intended by necessary lmplication to forbid the Governuent
0 40 thsat and to Qip@ out the contract system.

In faet, the fruth is that we nev&r.thaught abot 1%

or had any idea. Thal case iz s3ill pending over in the
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eireult sourt of appesls, undeclied. Waen I got down b0 this
rule in my dlscussion the other day, I poppsd on 0 1% and then
I thought I had better shy off of 1t. I asked 1f the case had
been ﬂéaiﬁa&;'&ﬂé they sald, "No." Then I said I would pass
on and gay nething, but they wouldn't let me. The cirsulit sourt
0% appesls sald they wented some hélp. I sald, I haven't any
help to give." I wrote a letter once sbout the thing, and I
bolleve 1t was printed la the briefs. I don’t know abous that,

MR, HAMMOND: It was, |

THE CHAIRMAN: %hér& is a blll pending in Congress
ﬁaw to provide salaried reporters smployed by the Government.
if that is done, of course these rules will all have t0 be Pe-
east, I think the idea 15 that we had better let these amend-
Bents s%aa& in our tentative draft and put a aotie in that augh‘
& bill ig pending and that 1f it pesses these rules will have
to pe altered very conzlderably, and Just let 1t go &% that.

e san't =zay it will be passed. 1% has bsen defested for rifty
ye&va o more. They say it has a good chance this time, how-
BVEL.,

JUDGE DOBIE: Judge Parker is intarésteﬁ in that biil,
toc, General, and he thinks iﬁ has an exesllent chance of
passing, |

TAE CHAIRMAN: In these days when they arse spending
money llke drunken ssilors for everything, & few thousand

dollars g year éen't look ae big as they did &while'ago. Fop
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the réa@rd, the bill referred to is 8. 620, in the'7$ﬁh
Oongress, Pirst Session, "4 Bill to authorize the appolntment
of court reporters in the district c@&ﬁt& of the United States,
to fix thelr dutles, to provide for their compensation, snd
for other purposes.?

DEAN HMORGAE: The Government sometimes makes monsy
out of this, I understand. In the Socony sase, the lowsst bid
was $300 paid by the reporter for the privilege of reperiing.

| THE QHAIRMAN: For thﬁ privilege of soaking the
parties. In my letter te the Adminlstrative Office, I called
attentlon t¢ that, and I ssid thet under thla contract systam
they certainly cught t¢ require the contract régert@r to
furnish the gervice Lo private 1it1g§nﬁs at the same rate as
to the Goverament. .

MR, GAMBLE: They don't &o 4%, none of them;

THE CGHAIRHAN: I know they don't.

&Hﬁéﬁ DOEWOATH:  May I ask sgsin for the nuaber of
thet Bi117 I dlén't get 1t, N

_ éﬂﬁ CEAIRMAN: Senate 620, the present Uongrees, 78th
ﬂéngréasg First Bession. There was a hearing of the suboomnitbee
on 1%, held June 30, 1943, I have a eopy of the hesrings. I
w11l turn 1% over %o anybedy who wantsLit, You can get eztea
copies at the Adminlstrative Office. | |

If that 43 left that way, then, we will let these

smendments tentatively stand and see whether the bill passes or
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not.
How we are up %o 51¢
SUDEE CLARK: You nay remenbery th@t we were aske@ %@

ima e

prepare s nove referring 1o the statutes on subpoenas b?
agministrative agencles.

THE CHAIRMAN: This 1s subdivision {(a), Rule &1%

JULGE CLARE: That is 1t.

THE GHAIRMAN: As to the applicsbility of the rules?

| JUDGE OLARK: %hst 1s 1t. If you want to refer agsin

t¢ ﬁhﬁt.ﬁﬁt@ that we suppllied on the condition of the law, 1%
was Sent out on the date of June 2@ There is a note of |
seversl pages, ﬁnﬁ 2t the end ¥e ‘Bug “@&teﬁ that you oupght to
eﬁnsiéar other slternstives ts this form. 1 rather think we

would recomuend the cne that iz printed heve, but you want 46

look a2t our alternstive.

%EE CHAIRMAN: what page 1s the alternative on?’
| Fizen CLARK: Page & You will have o got the one
of Juna Eﬂ&
THE CHAIRMAN: Tals Lis the one you recommend, is %7
JUDGE CLARK: I think so, yes.
THE GRAIRMAN: I have the June 2% "Note to the

Committes on Rule 1({a)(3), page & of that note.

JULGE CLARK:  The clfference 18 reslly almost st the
end. In the draft that we put in originally we say that
*these rules apply to sppeals therefrom, and to such other
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mattere of procedure a8 are nog prévi&ﬁ& for by statute %0 the
gxt&at'pﬁmﬁiésﬁ by rules of the district court or Py Order in
& partioanlar case.®

The first al ternative says that "these rules apply
in so far a8 they are neot inéanaiat@nﬁ with the nature of the
proceedings and shall he followed as nearly as umay be,"

The élt@rﬁ&tiﬁe numbered two exeludes them ffﬁ@ BVEPY -
thing @Kﬁ$§§ Bppeals.

I might say I sheuld think on the whole it would be
rmﬁher undesirable ¢o have thet final alternative., I think
slther one of the firset two-- _

THE OHALRMAN (Interposing): I bave only two befores
e,

HR, HAMMOWD: There is ohe in June 17 and there are
two 1n June 24, | ” |

THE OHAIRNAN: I thought in the notes one wag repeat-
ing the other, We have three, then?

U JULOE CLAK: Yes.

JULGE DONWORTH: which one do you favor, Mo, Raparﬁﬁr?

JUDGE CLARK: Either one of the firat two, perhaps a
1ittle the original cne, but either cne of the firsy twe. I

den't recommend the last one, which evoludes the procedure.

I think there isn’'t a great difference between one snd o
except in the matter of wording. I think the general lntens

and probable result are much the same and, ehopfly stated, either
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one of thoge spplies tﬁe Tederal rules as much as poessible o
the prooeedings of adminlstrative subpoensa.

THE CHAIBMAH: Thg.exaﬁt wording ¢f 1% puzzles me &
1i%%le bit. It says: "In proceedings to eompel the giving of
testimony or production of Jdocuments in accordance with 2
subpoena lesued by an officer or agency of the United Btates
anﬁéf any statute of the United States, these ruleas apply to

appeals therefrom®. Thal means appeal from the proceedings?

I don't know whether you mean that or appeal from the Judgment.

JUDGE CLARK: I think it should be.

THE CHAIRMAN: What I wae coming to is this: "and
0 such other matters of procedure as are not proevided for by
statute to the extent provided by rules of the district courtg®.
That 1z & confused sentencs. Ivﬂon?t gzt 1%. "to such other
matters’.... a8 are nat=§r@v1ﬁeﬁ for by statute™.

JUDGE CLARK: The statute which controla.

THE OHALRMAN: What you mean is that theé@ rules
shall dpply to cther matters to the extent--

| | JUUGE CLARK (Interpesing): That the originating,

amthwﬁiz&ng statutes don't specify. _ | |

THE CHAIRMAN: Just get your nose down %0 the lang-
Rage there. Do yoeu mean they are not providged for by .s tatute
or are not provided for by rules of the dlstriet court?

DEAN HCRGAN: Hay 1 sﬂggeﬁt a rephrasing of 14, Hr.

Hitechell. I don't kKnocw whether I have the exact meaning.
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THE Gﬂﬁlﬁﬁﬁﬁﬁ How about Mr. Morgsn's ﬁr&fﬁ?

"rhese rules shall apply (1) to procesdings $o com—
pel the piving of testimony or production of documents in
ascordance with a subpoena issusd by an officer or agency of
the Unlted States under any atstute of the United States except
ap othervise provided by statute or by rules of the diastrict
court or by order of the eourt in the procesdings”.

That makes the point clear.

DEAN HORGAN: 71@ that what you meant?

JUDGE CLARK: I think thset is 1%t.

JULGE DOBIE: I think that is clesar, becsuse 1% is &

1ittle unclesr yet Just what "to the exient provided" gqualirfies.

You have several verbs up shead there.

THE CEAIRMAN: Are you Satieslfied with the Horgan
draft herae?

JUDGE CLARK: That will bs quite all righte

THT OHAIAMAN: Wwithout objestion, thut may be subati-
tuted? |

| JUDGE CLARE: I suggest you might compare it with

that Tirst alternative snd ses ﬁﬁi@h of the languages you like.

THE CHALRMAN: Thot 1s the first alternative of June
2l | |

JUDGE CLARK: That i3 1t.

THE CHAIRMAN: Page 8. That alternative says this:

"In procesdings to cecmpel the giviang of testimony ar-p?aﬁaaziﬁn

5




" Clarke P%ipers
pdf project

CT '"7"7

1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

Mationai Prass Bidg.

Cleveland

Law Stenography @ Conventions # General Reporting New York

Chicage

Washington

208

of deocunments in maw&éma wlith = subposna lssued by sn ef;t’i@ar
or agenay of the United $iates under any statute of the Unlted

States, these rules apply t¢ sppsals therefrom®. Horgmn's is

a little mmér, because he says "0 appeals in sush procesdings.”

JUDGE CLARK: I think that is true.

THE CHAIRMAN: ‘That is 2 minor thing.

"sné a8 to such other matters of procedure s are RGH
provided for by statute, these rules apply in sc far as they
are not inconslistent with the nature of the procesdings snd
shall be Pollowed &s nearly ag may bs.¥

JUDGE Eﬁﬁm Let's not bring in that old Yag nesrly
as may be.”? |

THE CHAIRMAN: In the Morgen draft you say the
distriet court may aiai*eg:ate this thing by rule or by order in
s particular :g;r-esesding; ~That sovera that very expii@imy, I
think. .

Wnlch do you want, the Horgan dmfﬁ ef the alternative?

JUDGE DOBIE: I move the MHorgan draft.

JUDGE DOKWCRTH: Second,

THE CHAIRMAN: If there is no objection, thet is
agresd to. Have you & copy of ths Horgan draf$?

JUDCE GLARK: Yes.

DEAN MOAGAN: It was mimeographed and sent oul,

THE CHAIRMAN: Now, subdivision (6) of Rule #1i.

JUDGE gL.ﬂARK: That Just brings that statute down %o
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- date.

| THE CHALRMAN: The statu%e has been amended a8 %0
the time of anewer, hasg 1t9 |

JULGE QOLARK: Bo. In the lsst line, the seetlion
number ¢f the staiute has besn changed,

THE CHAIRMAH: Oh, yes.

JUDGE CLABK: 4And wp in line 21, I welieve they have
& P11l pending. | |

THE CHAIRMAN: That may change the time?

JUDGE OLARK: Th@tlis it..

THE CHAIRMAN: 5o they want thle broad encugh to hlt
that bml; if 1t is passed.

JULGE CLARK: That is i%.

ﬁﬁﬁ CHALBMAR: IT thﬁga_is n¢ objection, that is
agreed %0, '

7 How we ocme to subdivision (8) on page 2 of our

nrelininary draft of Hule &1.

JUDGHE CLaRK:  That 1s the Tucker Act cases, We

'wamﬁ@ﬂ to say &8 muck as we oould ss o the sppllosbliity. That

metter is 8t111 semewhat in doubt. In the Sherwood ease, our
sourt ruled that they did apply, and the Government, in iis |
brief in that oase, saié they @id apply, but the Supreme Cours
very éar@fully didén't say anything on that, but reversed us,
Jﬂﬁﬂﬁ DOBIS: There 18 no reason that they shoulédn't

apply under the Tucker Act, thal you can see?



1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ava.

530 No. Michigan Ave.

" Nationat Press Bidg,

Cleveland

Lavs Stenography ¢ Conventions ® General Reperting New York

Chicago

Washington

210

JUDGE DONWORTH: Huocept the Jury trial.

THE CHAIRMAH: ‘The Government admitted in thelr
brief, as a general proposition on proosdural maiters, that
these rules apply to Tucker Aet cases, and they expressly
rgpudiated the dietum or opinion of Judges Bibley in the 5ix
Gircult $hat said that none of these ralss‘apgly to any Tusker

AGE Gaas,

DEAN MCRGAN: Yes.

THE CHAIFMAN: S0 that is all right. What the
Suprsme Court 4id in that particular esse wss to say that the
partiediar thing thst they were gquarreling about pregoribed by
the Tucker Aed was not o matisr ¢f procsdurs but & uatter of
1@m§nity from suld snd & linitation on Jjurisdiction in connen-
tlon wlth the walver of immunity.  YWhst was ths particular
thing that wae involved there?

JUDGE CLARK: The jolnder of anotisr defendant with

the Unitsd Stalbes.

T THE GHATRMAN: That is 1t. They sald that under the

Tucker Act and the Ccurt of Claims Aet, whioh were identical

in mezning, the Government oonsented 36 be sued as the sole

defendant and 4id not senssnt to have any interpleader of any
thirﬁ.@artfg with any side controversies éraggaﬁ in. They
aald that, altﬁﬂugh these rules provided for third-parsy
defendants, and se on, in that @értiaﬁla? situation wvhere the

Government hed walved 158 immunity %0 sult under condltions
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which speeified thet the Government slons should be zued and
that one controversy detided, there was 2 limitation on the
Jurisdietion of the acurt ﬁhiah.ﬁha Soverament suthorized o
aat&r%ﬁin gulbe ag&iﬁst 1%, that it was not 5 matiter of proge-
éarea 896 they haven't held that these rulss in §r@aé&mrgl
matters don't apply $0 Tocker Aot cases.

. JUDGE CLARK: That is right.

THE OHAIRMAN: I think the Sourt will strike that out,
beosuse they will think we are toylng $0 edge in on that de-
eision in that partieulﬁf gsge. I thlnk it is ao perfectly
obvious from these rules, taken from end %o end, that they apply
to =11 anticne by or against the Government where the matter is
procsdural, that I don't think we cught t0 be Palsing an issous
by saying 1t ever. ) |

JUDGE CLABK: HMight I suggest this? Inéﬁha firag
place, I suggeat %haﬁ you talte & 1ook at the note whilch we have
nrepared,; wﬁiéﬂ"fﬁli@yﬁ this., 1% seeus to me that is & falir
sﬁatﬂﬁéﬁt and one whioch no one, including the Supreme Sourt,
would objeet o, |

. THE CHAIRMAN: The note to subdivision (&)%
JULEE SL&RK: That is 1%, PFurther, it has always

 seemed to us on the committes, I think, that there waasn't any

qaestien but that the rules aid apply to Tucker Act cases, bus

nevertheless it has been explicitly held that they do not.

That S8, some Judges have seen o the contravy.
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THE CHAIRMAH: selde from Sibley's statement in that |

cage in the 5th firoult in thset Lynn cagg=-
JUDGE OLARK (Interpesingl): Yes, that is the Lynn

THE CHAIRMAN: -~-is there any other federsl case?
JUDGE CLARK: Thet one olted there.

THE, CHAIRMAN: Hount Tivy Winery?

JULGE CLARK: Yes.

THE CHAIRMAN: Was that z dioctum like Sible?’ﬁ, o
was it a heiﬁiag@

JUDGE OLARK: what wss that, ¥r, MHoors? I have Tore
gotten for the moment. That is in the original notesa. I will
gét that in Just a minute. | .

THE CHATHMAN: The Supreme Gourtg af.th%_ﬁaitgé States
has never suggested that these rules dun't apply to procedural
matiers in auits agalinst the Unlted States. They have simply
sald in that én@ sase that that partieular‘tﬁing wasn't a mab~
%@r-afmﬁr@aeaurﬁ, becanse 1% was & waiver of immunity sﬁﬁﬁl&é
with & limitation on jJurisdlotion, as $¢ the power of the court
in a émaa.agﬁinah the Unlted States to couple up with the olain
sgainst the United States sglde lssues and a third party. I

dlsggree swith them as 10 whether that is procedural or a limi-

tation, but I conoede that there is &g'&rgﬁment there. That lsg
really as far as they have g@ne;
'Jﬂﬁéﬁ CLAAK: 1% doesn't seem to me that anything we
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say heve is inconsistent with the Sherwood case, =and it aa@ﬁa
to me LIt does have the advantage of aveiding these guesiionsg

in the district eowrts. You ses, the Government's concession
in 13 brief in the Sherwood cass is not a matter that sets

to tﬁé ordinsry Judge's notice. It 4s in a brief, and it isn'i
gtated in the Suwpreme Courit's opinion. 1t seems o me that
this 18 rather the clarifying of & point that has come up.

_ in the Mount Tivy Winery oase, the Other oase elted
hers, Judge 5t. Sure ga1d "that the federal rules are ina@pli@n
able t0 sevions under the Tusker Sot." The guestion involvad
Fung whether the filing of an action under the Tucker Ant,

within the period af linmitasion, without immedlate service of

process, would operate as the commencement of the dotlon within -

Foderal Rule 3 and save the eause from the sﬁa@ate?y bar wheve
service was nzde after t&@.atatata had rﬁn.ﬂ He held “"that
the running of the statule oould be stepped only by serviee of
sumnons s previded in the Tusker Acth .,.; fand that the
cause was barred." I don't know that he neéﬁa& to do that.

THE GHALRMAN: Hae any other oourt pasased on that
partlioular gusstion asbout the statute of limitatiﬁﬁs startiag?

PRAOFESSCR MOURE: They have h@l& both ways as o
whether the action 15 within the sitatutory pericd, if the
complaint is filed within, and some say it ien't for the pur-
woses OF the Tooker Aot unless aﬁmmﬁng are earvé&.

THE“CHélﬁﬁéﬁz Tou are noet goilng to zettle that by
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reltersting thet the rules apply, bestause when 1% gﬁté right
up 0 the Supreme Gourt of the Unlted States, they are going to
get thelr noses down on 1t and say, "Well, is that a mere mat-
ter of proosdurs or i it a conditlon that 1s inposed on the
iitigant ss a oonditicn to the Government's walving immuai&y?“'

Frankly, what trcubles me about this thing is that
the oase in whieh they made that rule was a matter of limita-
tion en Jurisdletion sand not a mere matter of procesdure, and
therefore couldn't be set aclde by federal rules. It came up
from the 2nd Cirouls, ané e 6pini&n was written by our
Reporter. I am afraid, frankly, thaet if we shove this thing
un e th@moagaim this way, they w&il sort of Peel, becauss of
&il the ﬁirﬁuﬁﬁtanﬁas, that we are Wylng o edge in on thenm
and sert of slap them &cm, by thelr owm mmé cgkap down thelr
own deeision. A |

JULGE Eﬁﬁ%ﬁﬂ@ﬁ{‘ Woulén't we meet your peint and a%
the same time sover the idea that the Reporter has by this?
I am resding now from (2). I aon't know about these aifferent
drafts, but as I have it here, (&) would read: "thess rules
&@yiy‘iﬁ all elvil aﬁﬁicﬁs.by or sgalnst the Bﬁitaé Gtates,
erxcent ap otherwlse providsd herein.®

Lo you have that draft before you?

THE ﬁﬁéiﬁﬁéﬁ: Yes, _ 7

JUDGE DORwCRTH: I waé #Zoing %o suggest inserting

after the word "apply® the worde "to the proseaure?, *These
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rules apply to the prosedurs in all c¢lvil astions by or ag&lnﬁt"
the United Htates, except ag otherwlse srovided herein.?  That
is as far as we esn go, o régnlat& gré@ﬁﬁﬂ?é, aad why noet justs
say that?

THE CHAIGMAN: The overyhelming welght of authority
in the Pfederal courts has alresdy announced that rule. Thers
are only two cases which question 1%, snd one 1s a dictum by
Juidge Sibley, whieh hae bsen repudisted by the CGoveramsnt in o
brief,'ané the other ig this district ¢ourt ease in California,

JUDGE DIBIE: I want to adopt the prevalling welght
ef asuthority, ﬁ@f&ﬂit&ly¢ These rules apply te the @r@e@&ar@
in 11 eivil actlons, |

JUDGE CLARK: May I Jjust suggest this? I don't want
to go back to what we have done too much, but still I think we
might refer te it where 1% 15 helpful, =nd this is part of the
discussion.

"r, Lemann: The only thought that oseurred to me

was whether the average lawyer whe had a sult under the
. *ﬁmmr Act would know that. The Supreme Ccurt, ss I under-
stand 1t, had not passed on 1%, but the briefs for the
Government, whlch are é@ﬁ avall:ble to the average lawyer,
conteined a repudlation under the daaiéian. Teke a man in
 the 5th Cireult who has = case againat the Government under
the Tucker Aet. He turns $¢ that decision, snd he will

naturally asasume that in the 5th Circuit at least his
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procesding wesn't governed by these rules.®

Then Judze Doble moved the adopltlon, and i1t was agrsed
to. ‘Thent

"The Chairman: e have adopted 1%, And be sure 0

put in your note »s t¢ the rule that the purpise of that
was t0 make 1%t clesr that the Tucker Act cases proicadure
ig gpoverned by this rule. |

"gr, Lemann: And ssy the Government repudisted ite

sontrary sypression in the Sherwovd case.®

It shonldn't have been the. Sherwood case. 1 guess 1t
shiould have been the Lynn case. |

JULGE DOBIE: W¥e have a great many of these down owr
way on small ¢laims. The Tarther you get from Washington, 1
suppose the Jurisdiotion ineresases.

JUDIE DONWORTHY Hy oresent suggestion is Just whas
the Chalr sugrested in the record.

THE ﬁﬁaﬁﬁﬁﬁﬂz ALY righﬁ; I am guilty. Lot me ask
you this: Whieh i 3he'éaﬂé'afnt&s Buprems Ccurt which a&ms.up
from the 2nd Uireuld?

. JUDGE CLARK: The Sherwood case.

THE CHAIRMAN: Is that menticned?

JUDGE CLARX: It is mentioned here, You might look
at the note &ggin and see 1f you toink it is adequate.

JUDGE DONYCATH: I should like to psk the Reporter 17

he wouldn't @hange the past tense to the present sboult fwi-
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thirﬁs the way down in his note to subdivision ia}(&) *EOn -
ceded that the rules apply®.

JUDGE CLARK: ©h, yes.

THE CHAIRMAN: I would also suggest to ths Reporter
th:t the note to subdivision (a)(8) cupht To be enlavged by
calling the attsntion of the bar 10 exaetly what the Sherwood
oase held, 80 as t0 warn the bar thet sous of thsse sc-called
procedural things might be considered as limltations on Juris-
éiétiﬁn, You ought to say specifioally that such-and-such was
the problesm and that %the Court held that, where the Government
was walviag itz lemanity fo sult, to place such a condition
sround the %ﬁivaﬁ yas not & mere procedural malter but a matter
af'jurigﬁi@tién or right or whatnei. Then you wéuld Kave the
Dar éﬂ the right track. |

JUDGE CLARK: We could put that right in the nots,
fou aee, we sxy, "Psragraph {8) dces not, of course, operate
t¢ sxtend Jurisdietion or venue. ﬁ@&-ﬂmle 82: see ﬁlaa Unitad
ﬁt&ﬁﬁﬁxék Sherwood". We could put at the end: “holding that
the Government's immunity to sult does ﬁﬁt.;..é '

| THE CGEAIRMAN: I think you ought té go inte it very
¢lesrly aé o Just @hgt 1t ssid and what 1t held. I am nog
trying 0 suggest the detslls of it, but I think you ocught to
make it very elear. |

DEAN MCRGAN: I think so, too, Charles, becsuse 1t

is a very nlce point the wsy they worked it out.
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JULGE CLARK: I thlnk we ¢ould add it without taking
toc much space, ,

THE CHEIRMAN: OCoupled with é gaveat t¢ the bar, 8¢
they will realize that under that declizsion éﬁm& patters whidch
appesr 0 be procedural may not be, becaufe that is the affent.

HR. HAMMOND: ¥r, Chalrman, may I say something? You

- heve glreesdy voted 1o adopt this thing?

THE CHAIRMAN: I aon's know that they have, except
that my copposltlion faded away beczuse they oramsed my Cwn words
§cwn wy throat here. I am still ocpposed to 1. -

HR., HAMMOND: I have snother resson, oo, aleng the
same line. It seems to me it would be a little absurd for the
ﬁﬁgr%m@ Court, after having adopted rules in which they mentlon
the United States.- .

THE OHAIRMAN (Interposing): Fifty times. |

7 Mil, HAMMOHD: --to come slong later and say that they
didn® kaﬂw-wﬁat they were doing, that they didn't maske 1%
clear, :nd that now they have got to make 1%t clear. I datn't
%h&nk this committee cught 1o recomiend that the Supréma Court
40 anything so absurd as that.

JUDGE DOHYORTH: Az whal, ¥y, Hommond?

MR, HAMMCHD: As %o gay that these rules spply to the
United States, when alvesdy ‘they have stated 1t im the rules

;ma ané time agﬁini - They have nentioned the United Staten.

THE CHAIRMAN: As a defendant and as a plaintiff. In

i
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Tant, that is my'fé@l;ﬁgla%aﬁ% 1. & mﬁﬁgé.a iong Letier »% '
the time ﬁhia gu%a%iﬁﬁ came up in the Sibley decision. I wentg
aﬁwﬂ,%hrﬁugh th@ﬁ% Pulea, falg by rule, and I Bibﬁéé ot anaat
£irLy Gifferent inatane$a whers the rules dealt with tﬁe
Government as ?1a¢n§iff]ﬂ?-&$ defendant, over and over agalil,
&ﬁﬂ it'is_garf@eﬁiy alearzzhat they ao agﬁl?'ta governuent
actions, all government actions, by oF against the ﬁaéerﬁmant,
udléﬁﬁ ﬁh&?& 18 some express limitation. That is a procedural
mat ter., _
_ - What 18 progedure end what is a 11%13&3&@& on Jurlse
¢iotion grantad by the Government walving immuniiy is aﬁ@tﬁﬁr
thing, but I agree with Mr. Hamacnd precisely and i think, in
view ©f what &li these rules Bay, that the only »urposs of
shiaking iﬁ a clause like that would be o slap a%nﬁhéaéisaam

by Judpe Sibley, whioh 13 ubterly uafounded.

MR, HAMMORDY The Solicitor Genersl is ﬁavar_gﬁiﬂg A4

contend thet bhe rules don't apply. He has stated in & brief--
" JUDGE OLARK {Interposing): He @id so contend in ows

court. Of sourse, I am quite sure that I know vhat went on.

Thers was & good deal of dlseussion in the Deparitment of

Justioce ag 0 making Just that olalm ‘and r@it@ratimg 1% in Eha
Supreme Court. The dseision . immeﬁiﬂtaiy involved was the
Sherwood ﬁﬂ@@;. ﬁﬁ@-ﬁla&ma ﬁivﬁaian wanted that. I know the
Fax Division wﬁﬂt@ﬁ ﬁh%/?ﬁlﬁﬁ tm ayply;_ Ther@ waé Quiﬁe &
divigion, nad. th@ Sollcltor Gemsral and the Suprems Cowrt
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settlied it s8 he 4id. Bub in our court there isn't any ques-

tion wut that the Londs Division made a somplete glalnm that the

rules 4ld not apply at all. Of course, I think 1t is probsbly

sattled now ag Par mﬁ the Deosrtment of Justice lg eenmern@m,

~hut there was certalnly that division of view there.

Gn the argument as to absurdlty, really I don't
gulte see tﬁat;.ﬁaeamsa 1f that is 2 sound argument perhaps
ning~tenths of our suggested smendments here should go eut.
Cur amendments are olarifying smendments almost entirely, and
we put them in to tell the benoh and ha?,'if we oan, what the
rules mean. We are trylag to aset the ¢ifficulties. Tuls is
one. I don't think we can meke 3 partieular ahaiea‘_ I du
think, m@a&lf, that the rulss originally were ei@&r cn this
polnt, but I felt they were clesar on mgny other points where

questicn has been raised.

PACPESBR CHERRY: HMr. Chelrman, is this an eppropri-
ate niﬁaa t¢ have & note sbout this rule, Just as a2 general
note t& 31, en appliesbility? I thinﬁ the material in the note

very proserly may be brought to the attentlon of the profession

in scnnsedion with ocur work.

THE CHATAMAN: I think there éught to be & note on
this mubjecs of %&& Tucker Aot sagesew

PROFESSG CHERRY (Intsrposing): Yes.

THE OHAIRHAN: ~-but instesd of amendlng the rule, I

think the note ought to say that 1% is perfestly obvious, 17
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¥ou read the rules through from end $o end, thst they msake it

perfeotly elear they apply to suits by or agsinst the Govern-
ment., Then olte these cmses, and then caution the bar by
raf&r@ing 0 %his Bherwood case snd gaying, "You must look ﬂm%
beosuse under some eiraamstanées“ {%hen-aiﬁé the facts of that

oase), *the Supreme Court might hold thst a thing that msy seen

to you procedursl is really & limitation on Jurisdsiction connes-

ted with the walver of immunity.® Then you have 1%.

But I am not willing to vobe in favor of any reltera-
tivn that these rules are intended %o =mpply t0 government sulbs.
I think Judge Sibley's dlotum was absgolutely ridlculous,

M. GAMBLE: - Mr, ﬁh&irmén, I wasn't present vhen this

wag soted on, so individuslly I haven't said any words that can

be thrown down my throst. I move that paragraph (%) be de~
leted and that the matter be included in the noile,

ﬁﬁﬁ&% DORYWORTH: You wouldn't exelude the note.

MR. GAMBLE:; Tnat the mabtter in the note be included.

THE CHAIRMAW: Well, I really cught not to get worked
u§ ébmut i%. I =m not teying to eram this thing down aayba&é‘a
Throst. G0 shead and put 4t in 1f you 1like. I should like %o

vobe ageinst 1t, and I should like t0 have my dlssent recorded

in the acvites for thst reasun.
PROFESSOR CHERRY: We have a‘métien, andg I will

geneond 1%,

JUDGE DUNYORTH: Your objection, Hr. Chairman, is that
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what ig in this propessd (8} is cobviocus; anyway.

THE CHAIRMAN: Thst 1s 1%. If lsn't a resl ambigulty

in the rules, as we bave dealt with in other cases where thers

i3 pome akmnaa.far wistaks. 1 say anybody who rPans Gan read

on this oroposition. And there is back of my ldes, als0, as i
ss1ld & umlnute ago, the fser I have that the Court may think we

are trying to edge in on that Sherwcod case agaln, which is

“contrary o the oconmittee's views as to what that law i8.

JUDGE DONWCRTH: I thought ay auggﬁst}ien obviaied the
last polat, that we were edging in, éacﬁuaa we say "apply te
the procedure", and so forth,

THE ﬁﬁ£13ﬁﬁ§k That is a self-obviocus thing, bacause
the Supreme Gourt isn't gaihg to nave $o mske & rule that says
that these apply to precedural matbers when the statute under.
which they were organized limits them to that. They dwn’t have
%o say we are not dealing with subsjtances. They won't do that.
I should think they Wﬁulﬁnit‘

JUDGE DCHWORTH: They did say that in the Sherweod
GRBa, ﬁﬁﬁt;in g0 far as the 2nd Circult tried to lnelude this
a8 Lo the party, it was dealing with & matter beyond procedure.

PROFESSOR OQHMERAY: Juage Lonworth, how sbout the
implinastion, then, as $6 parties other than the Unlted States?
The rules apply to substantlve rights, I‘ﬁﬁa‘ﬁ like that.

JUDGE DONWORTH: ALL right.

IHE CHAIRMAN: Really, Charlie, I Wﬁﬁlﬁ be content if
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you drew & careful nots, stated the whole thing, stated that
whensver %hﬁ?é ia 2 doubt under the rules, refer ¢ seotion

& G-and~ac, that they agplj to government ocases by and agsingt,
then sald that the only suggestion 10 the contravy are these
twe declgions, that ong of tﬂam is a dictum, =nd then went on
to talk sbout the Sherwood éa-s@ and salid that the Government's
brief didn't apoly at all to Tucker Act oases, that all they
néserted was thaﬁ the particular thing there was allimitatian
en jurisdiction in connecticn with the wsiver of Lmmunlty, and
thet is sl the Court held. | |

JULGE CLARK: OF course, I don't want to be in the
poaltion éf appearing.to insist on this. This 1s one of the
aébigmitias that had come up, If you think that is adequate,
zll »ight. You gll, of course, recall that the notes are not
offlieial and, ss I take it, they are really put out as the
cbligation of the Reporter, snd even the committee doesn'd take
effieial responsibility for them. The intr@iaatavy'gtaﬁémﬁnt
BAYS tﬁéé ware prepared by the Beporter and his staff 4o sid
the f.i:":%xlg;}r@m& Gours. |

THE CHAIRMAN: We don't repualiste then.

JUDGE CLARK: No; that 1s true. "Tuey have no
officlal sanction, ané oan have.nﬁ santrolling welght®, snd so
on., The notes are now published in Order to preserve the
materlal which hes bsen so industriously gathered, and so forth.

THE GﬁﬁxﬂﬁAE: But the notes under esch rule of our
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tentative draft to the bsneh asnd bar, and they will be on their
face notes submitted by the eﬁmmiztég, for which the whale gum-

mittee are resgﬂnﬂibla, or ave suppossd te be,

Weil, I thiﬁk 1% hag been moved and seconded that we

pul this materiasl sbout sul ta against the United States under

the Tucker Act under the note rather than sdopt subdivision (#).

A1l in favor of that say "aye." (Carried.)
Rule 84, Forms.

JUDGE CLABE: I suppose (¢) ia scmething we voted.

THY CHAIRMAN: what is that?
JUDGE OLARK:  That was voted before,

THE CHAIRMAN: - You remeuber, that was & gpesial

limitstion sbout the time for answering in the removed cases.

That srese in scme s$ates where under the siaite laws there was

ancther term of court befors yeu had to answer.

5
o

ﬁﬁ,_@ﬁﬁﬁ&ﬁ: I think that 1s & vory good amﬁﬂ@m@nt.

JUDGE DOBIm: I am very strong for that.

THE CHAIRMAN: ‘What etate wes thaty

JUDGE CLARK: Georgla was the psrticular one. Thers

Bay ba vther states, but the question arose in Gecrgia., One

of the Judpges wrote in from there.

THE CHAIRMAN: I think it waz a lawysr,

JUDGE CLARK: CGeorgla wes the example. Judge Basconm

5. Deaver, of the Middle District of Gecrgla, wrote in abomut it.

JURGE §ﬁB;E:- The same thing 18 true

about Virginisa,
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We have an exgellent type ﬂf'praaeﬁure down there that would
work very well in 15 and 38, and that would olean up besutiful-
Ly thst infernsl rule there, Charlie.

CTHE CHAIRMAN: Your note makes that clesr. With ne
obecticn, (@) will eband as wrltten here,

¥e will go on to 8§,

Hil, GaMBLE: Mr. Chalrman, I have nu goubt that the
changes in &% were consldered and wobted at the other mssiing.
Personally, I diglike to gee usg undertske t¢ presoribe forms.
It seems to me that our office is better nerforned by presspibh-
ing the rules and lessving the matter of forms out, sxsept as
we did before to make them a mere indleztion of the siaplisiiy

t is

ﬁﬁﬁ brevity of statement which the rules sontemplate. The
changed by this amendment to preseribs by ruls that the forms
are sufficelient, They &ré not sbsclutely coaplede. We do nog
propese 0 submit forms that cover ﬁvarythimg'thmﬁ aay arise
under the rulég and 50 my mind it saaﬁg cut of place.

e I m@ﬁ@iy wish t0 make thst statement, I Goa't want
%o pressg 1t any further.

| THE CHAIRMAN: X con't ¥now how we #plit on the thing

pefore. ¥We certeinly d4id split before, bscause this point was

- nade before and sticks in ny crop. Under the origingl form

of Rule &%, guestion was ralesd ss to whether, i you adupted
the form, that was a complete defense to a motlon to meke more

definite ané certain, or somebhing of that kind, and in order
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{

te aveld that situation we said that they are intended to indi-
eate, "subject to the provisions of these ruleg®. That "sub-

Ject To the provigions of these rules" was put in our original

rule to meke 1t clear that all thess sieps you might take to

strike from the complaint or to make it more definiie, or what-
net, eould be made agsinst the form, where the form atiached
0 the rule was follows,

ﬁﬁw-wﬂ‘atay in and say they are "sufficlient under
the rulss® and strike out the provisicn that they are in any
way subjest $0 the provisions of these ruless.

It seoms to me o be a guod deal worse 1o 4o that now

Than it would have besn if we had dons 1t in the first place,

'béaamse I gon't see how a court can fail io say, "Well, you

288 what they have done. Frevicusly these forms were subjsot

 to &ll these rules about mers gefinite statements sné bills of

particulers or whatnot. Now they wipe thst all out znd say
they ars good %ﬁa thay are nob ambjaaé.tﬁ the provigions of ithe
rules. ES@-I deny your motion for g morg definite Qﬁﬂﬁﬂmﬁﬁ%,ﬁ.
or for this or that. How d¢ we answer that argument?
| DEAN MORGAH: I don't snswor it. I ﬁﬁy 1t ought to

be true, that if these forms are subject to & motion to nmake
acre definlte and eartaiﬁ, they are wréng, fhat is all..

THE Gﬁ%lﬁﬁﬁﬁ: In every case?

DEAN MORGAN: In every case, every case you have.

They are subject to the provisions of the rulss for diacovery,
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beeause there iz no guestion About that in my mind; but so Lar
as more definite snd cerbtain and Gismissal for insufficlent.
faetvz, and g0 furth, it seews to me Bhat L7 they area’t suffl~
cient, they vught Aot to be here. I think 1% is Just foolish
t0 put them in otherwise, '

JUDGE DOBIE: I remember we debated that at greast
length last time. |

DEAN MCR&@H: Last time; surely.

THE GHAIAMAN: The trouble 1s reslly what we srs
thinking about ls whether they are sufficlent under all circum-
dtunoeg oF whether %hey aren't.

DEAN HORGAN: As pleadings, they are; and as precess,
t&@y gre, OF pourse thsy\are subject te all the other provi-
giong, the provisions for getting evidense, diseovery, sné so
forth., But our vhole ym%geﬁe in siwplifying plﬁaﬁingé this way
wasd o make %@é pleadings as na&rly'like netlce pleading s wa
could meke it, practically. COur provisions for dlscovery are

what take the surprise out of wrisl, =nd so forih.

THE GHAIRMAN: Have thé edurts held that any form that

you prescrive hers iz sufficlenty
DEAN HORGAN: Yes. Thaet is what caused us t0 60 1%,
JUDGE CLARK: ‘There weren't very many, but tn@ré w&éﬁ
some. There are soms references here. |
THE CHAIRMAM: ﬁew~ﬁid 3t come up?
JULGE ?Lﬁﬂﬁz Pifferent particulasr forms. That
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%asﬁhﬁrn one wed ong on the gemealigﬁ iamplied contract provi-
gion that you have To got ocul esch ovne and ?éfér to 4%, I
#might say that, as I reosll, particulsrly éh the negligzencs
form, it was rather widely approved.

THE CHAIRMAN: There arve four cases cited here in
which they have held that undsr the pressnt male the forms are
not good? '

JURGH OLARK: Yes; dlfferent particulsr ones.

THE CHAIRMAN: In particulsy ocssies, Oan you 611 us
Just h&w‘it sroge and what was the Pespect in whlch they said
1t wee insufficlent? Uhat kind of abiack was being made on
th@ gomplaint Or pleading?

MR, GAMBLE: vwhere is that 1ist of cases?

THE CHATRMAN: They ave on Rule &4, ?reiiﬁiﬂary.ﬁﬁaft
of Amendments, dated Juns 19, 1943,

JUDGE DOBIE: I must confess I think Mr., Horgen's
pesitlon is entirely logloal. If we sut thess things out as
modal f%rﬁﬁ, then %o havs &5 man come right inte court and
g%taeg the modsl and say 1t doesn't glve enough and that he has
e give further partionlars seemg 10 me to bg perfectly s@uﬁﬁ;~
it thﬁy are ROt proof aguinet attack on that metiaé, I aontt
think they are right,

JUDGE GLARK: I cen't glve those caSes right off, bat
I will ask Mr. Oglebay to do it.

JUDGE DORWCATH: The bill of partlculsrs has been
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abolished anyway.

JUDGE DOBIE: Of course, &3 Hr. Horgen days, in
connsctlon with discovery, that doesn’t attack the plesdlng ab
all or reguiré & change of the plesding.

JUDGE OLARK: ﬁhiia‘%r. Oglebay 1 looking up sdime
axamples, I wonder 1f I might speak of this Just & 1ittls.
¥hils I agree ﬁith HMr, Horgan's logic and fundamenially with
his position, I am inclined to think he puts 1t & 1little wore
dramatloslly than he gquite needs to for the aék@ of argument.
I am perfectly willing to confess that I think *subject to the
proviasions of these rules” should not have been in originally,
ané I tried not to have 1%t in, buy, after all, this was some-
%hﬁt & matier of development and of sdusation., I think the
foras have fulfilled thelr purpess in the maln and have been
an exeellent and very imgartant part of the rulss. They have
showed what w@ hed in mind, snd they have showed 1t pretiy
generelly. I think thet the general scceptance of them has
been & fine thing, and 1t 1is possible, of vowse, %6 say that
we don't very much need to chenge. I think in the long pun
that is tue. But this is ancther one of those clarifying
stepa. Wnile most of the courts have taken %o these farmg s
the ruleﬁ'.aﬁﬁ;fﬁgek them up very.@ﬁlls.thare sre a Tew thad
8%111l érag their feet, ﬁﬂé in & small @ﬁylit:ia & trap if a
Judge dees that, It iﬁ A trap for the lawyer who uses the

forms Lf the Jjudge still thinks he can throw them over.

|
]
|
|
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I might say that we have given mere ohanse 0 modify

forms than 15 uwsusl in 2 statement of forms. ‘The bankruntey

rules contaln formae, and the statement there is very dirset, Bg

& reesll--what 43 1t? That they are sufficlent?

HR, COLEBAY: E&ﬁ.

JUDGE CLABE: The new trinminal rules contain Torus,
%ﬁd thelr statement is strenger then whiet we heve. The usual
way of putting thls is the stronger ng, and 1t 2@ems 0 me
thzt the Torms epply only where yow have the case to which they
apply. or sourse, there 1s someihing in the thought, a8 Np.
Horgan sald, that in the case whers they apply, they ought to
be held sufficlent bscause we have sald hey are muffi@iené‘
I mean by putting them out we have said that, That iz s 1ittle
bit of & trap. I don't feel that 1t was fair o ﬁ&ka the
davelopment we have talten.

whiiﬁ I ahaﬂlam't have done 1t arigin&lly, yet tmia
was & matier of sducsflon: RQW'ﬁl%Gﬁt all the eourts ang ths
lawyers in genersl have been sducsted snd now 18 the Pime to
fﬁi:ﬁﬁigﬁ it guite elear. (

| ¥R, GAMBLE: ﬁayziémaﬁa thls cbasrvation? I am look-

ing 2t the form for the third-party complaint, paragraph 23

 "Hers states the grounds upon which S D, 18 entitled to recover

from E. F., %11 @ part of what % B. may recover from g, n.®
o an alternatlive basis,

JULGE §$qﬁﬁﬁﬁﬁ. What form is that? Humnber whast
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DEAR MOUEAH: A new amendsed Iform.

Hh. GAMBLE: Fora 22. Can 1% b2 possible thet a mo-
tion for more definlte statement should not be direeted %o the
eomplaing, 1f it wae put on this Perm, because ¢f an insuffi-
slency of gtatement in paragraph 2%

DEAN MORGAN: OFf course—-

HMR, GAMBLYE {(Iaterposing}: Then I don't anﬁerat&n&.--

DEAN MORGAN; OFf course, the form there oesn't pup-
port t¢ 4o in that case snything more than give you an cutline,
and the way you fill in the cutline éight be su%jeet te o
statenment that 1% ¢idn't state a ground for reliisf, and so
Torth. But wharé we @&r?évt t¢ state the ground for relisf in
& particulsr form, 1t zeems to me sbaurd to zay that 1t is not
sufficlent. ©Of course, Iqshﬂuiﬂﬂ*t'ba greatly disturbed AT

you didn't moke the smendment; underatand that. But I do think

 thst when we put them out even in this form, we resily indleazte

Bhst they are sufTiclent.  Gﬁh@rwi$&, it sesma to me we are
providing traps for p}@&é@rs, gaying, "Hers ave soms forms /
t‘xm%'may get by the ecurt. If you fellow this, you may gt by,
but you had bebter be wstehing your step.?

PROFEASCOR CHERRY: Mr, Chairman, may I ask the Re-

porter 1T there aren't really two things invelved in this

 proposed change? Cne is the addition of the underlined new

matier, and the other 13 the cmissicn of the bracketed nabtter.

it seems to me thét we cught to stand by these forms by saying
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ang haéing the sourt say that they ave sufficlent under the
rules.

DEAN HORGAN: That is what 1 think.

PROFESSCR CHERRY: As hes been sald quite rigntly by
Mr, ﬁaﬁg&n, thoy ought aot to be a trap. the Supreme Ucupd
aayé this lg & suffielsnt gl&%ﬁing of the situstion,; sad ne
lawyer ought 0 be in the poaition of having his statement for
af Pirmative relief; say, dismlssed ss insufflelent. I think
that that wee always implieit there anywsy, even though we
aida't ﬁéy it. | -

- But I am inclined te doublt whether we ought 1o
eliminste the matter sbout "subject o the provisiona of these
rules®, I think that stands on zn altopether different Yoot
ing, 1 think in the individual -case the slreumstances are
not contamplated in = géaer&l form, Having in mind that the
form s & suffiolent pleading, having in mind that with dis-
ﬁ@?@?ﬁuiﬂ view we have now aiimiaateé the bill of partlieulars,
have ﬁigﬁiﬁﬁt&ﬁ the talk about preparstion for frial, ané have
limited the moving party $0 & Showing in his partloular case
a8 agalnst a sulfllcient plesding that he in that case, 1n order
to be able to regpond te it, for that purpose only, needs some-
thlng more, bearing in mind the restricltion that we huave
slready put on the whole business, I think that with those re-
strictliens 1% ought to© be open to the moving pariy to move
a8 agalnast whatéﬁm sey is a sufficlent pleading hecause, if he
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can’t, then &1l that & man has $v 4o i gefest any sush motioca,
which we 8t11l permit by the ruls, is ¢ use the form, and if
he doesn't uss the form he is open te the motion. I can't

see the sense in that.

THE CHAIRMAN: I have examined these czses, and you
might be lnterested 1n‘kmmw1ng Just what they hold., It is
@nlightﬁniﬁg'té me, . All Dut one was a ¢smse where a man wasn'i
demurring to the‘ammyiaint or mm#&ng t0 dlpmigs for fallure %o
stzte & good aiaim, buﬁ was a ouse of a motion for a bill of
p&rtisulérs or more definlte ﬁ%&%ﬁm&ﬁ%, ahd in eackh Case ths
court held that, on the partisular fsots and ai#aumsﬁﬁaeaa,
under our bBill of particulars rule, he woes entltled o a more
ﬁéfiﬁiﬁa statemsnt, and merely coneluded that even though the
complaint was good agsinst a ﬁamﬁrra?, 85111 the definits
statement rule cculd be invoked.

There is ons of these oases, in the 5tha Oircuit,
#hilek held the complaint insufficient agasinst a motion 0 dig-
miss fov fallure %o state & olsim. I don't Ffind &ngthing'in
thisg reports of decisions that sayeg that the campléiﬁt was one
of thé forms attsohed. It simply aéyg that the complaint was
bad. There is nothing here that gays that it was a form com-

plaint, as I superfleislly read i%. 80 I don't think the

 declision holds that & form complaint is bad against 8 motion

to diemiss for failure to state a olaim, and really, when you

come down to snalyze the thing, it seems to me that we have
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slyays understood that one of these Torms was good against a

demurrer or the equivalent of a demurrsr, zud what we were

guarding agalnst by ﬁayiﬂg faubjleet to the provisiens of thess

rules® when we 4id this before, as I recollect 1%, is that,

although goeod againat & demurrer, you mlght apply for addition-

@l information. Now the bill of particulars has been wiped
cut, and thet limlts that fleld of controversy very consider-

ably.

DEAY MORGAN: And the new phrasing, sa Cherry points

out, of the motlon to make more definite and certaln will
1imit that. ,

THE CHAIRMAN: If I am right in the feot that there
1sn't & cne of these cases cited inm this note which held that
& complalnt drawn according to ocur form wae bad apgainet &
denurrer, not one of them, but it was slmply the gquestion of
whether they could be supplemsented by addltional infourasztion,
there isn't muﬁh left to this thing., That 1s all we had in
wind before. |

_ JUDGE DOWWCRTH: when we had our lengthy debate at’
the pri@r aegsion, I preferred retaining the rule as 11t wes.

I was among those who voted in the minority, snd with the

regtricied number of the commitites here, I don't fesl like mov-

ing Tor rehesring., The only point that I made was that the
vropogad ¢hange in the foram of the rule would geem to freese

81 tuations which we de¢ not foresee. Dean Horgan prepared a

i
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Fine set of foems, and wa #2134 in our former vule that the

forms eontained in the appendlz are intended $0 indicate, sub-

jest to the provisions of these rules, the simplielty and
brevity of atatement which the rules contemplate. I hardly
endorse that. I thought 1% w&s_ golng too far $0 say that in
the complexity of modern 1ife, all the things that you can go
to ecurt about rﬁzﬁa& ‘suffiéiantly alleged Yas nearly as may be, %
with due defersnce, and that you must séhere ¢ thess foras, |
I think the forms are splendid 'ﬁhizsgs, but to undersske to
anticlipate what people arse going t0 sue each other about and
o m‘y t6 freeze the thing into this partlcular get of forma
1 thought was golng teo Fary But I den't ask for any rehearw
ing. I regard the matter as ssttled. '

THE CHAIBMAN: I should corrsct the statement I made

in saylng that none of tﬁifese eaaes held a ctmplzint bad agalast

a demurrer whare the forms werefsllowed. They oome pretiy

close ©o 1%, though, In this district court oase in Californis

in 1938, | 21l the scurt szid was that he held the complaint
bad iaggaims-t a motlon t0 dismiss beesuse it aldn't state a |

slaim, but with respect to the form the only information is that

the defendant calls attentlon to the forme glven and claims,

in efTeoct, %o have copled cne of them. That 1s as near az he

got to the form. Whether he dld or net I don't know.
DEAN MORGAN: It 1se my recollection that cne of the
courts held flatly that the form was, but I am not prepared to




1370 Qntario Strest

The MASTER REPORTING COMPANY, inc. 51 MédisonAva,

540 Ne. Michigan Ave,

" National Press Bldg.

Gleveland

Law Stenography ® Conventions ® General Reporiing Mew York

Chicago

Washington

236

gay thzat I anslyzed 1t very carefully on that basis.

THE CHAIRMAMN: What 18 your pleasure, zentlemsn?
Shall we let 4% stand as 1% is now?

JUDGE CLARK: I nmight reczll to your mind that oup
¢riginel recommendation wasz t0 use the langusge of the bank-
ruptey order, which says that they shall be observed and used,
with suéh slterations aa.may be necessary o sult the clroun-
stuneces of ﬁﬁy partioul ar case. |

JUDGE DOWWOATH:  That was my thought,

JUDGE CLARK: Our ordginal suggestion, which appesrs
in the agterisl we guve you for the May meeting, page 230, was
to léavﬁ out the words "subject to the previsions of these
rules® as being rather amblguous, It is rather havrd %o tell
what 1t measng, and the full rulg 28 we rectmnended would resd
this m&y:. iThe furms contalned in the Apy@nﬁix of Forms are
intended o indicate the esimplisity and %r@vity‘af.staﬁemant

which the pules indleate. They shall be cbaerved and used with

such alteraticns as nay be'nﬁﬁesaary to sult the slircunm-

stances of any particular case,®

THE CHAIRMAN: That doesn't help you sgainst these

DEAN MORGAN: I am afrald of that,

THE CHAIRMAN: The guﬁgé wlll ssy, "Well, under the
facte of this partiemlar case, they are not good,*

DEAN MORGAN: I am afraid of 1t on this acoount: The
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bankruptey Foevmg purport o é@ somplete. They sover the whole
busginess, These don’t purport to be complets. The answer o
Judge Donwerth's objlection is simply that the situstions that
we plcked auﬁ‘ar@ reouPring situstions wharé'aim@liaity and
brevity até partioul srly hel@ful and necpssary,

PROFESBCR MOURE: Desn ¥organ, the bankrupiey foras

o not eover every situstion.

DEAN MORGAN: Don't they? I thought they did.

PROFESECR HOURE: They give much more ooverags than
our forms do: that is truse. ( *

DEAR HORGAR: I supposed they did, béc&uaa it seecns
to me that that statement s &1tég$thar too broad.

THE CHAIRMAN: Eddie, if it were conceded that thoese
forms are sufficlent as agrinst @ demurrer--and I have alweys
supposed they wﬁrﬂwwﬁhat“d@‘yau gay 1o the ldes that the use
of them ﬁéesnfﬁ prevent the opposing party in a proper csse,
uﬁﬁ%r,gha'partigular clrcunstances, from moving for s mors
éafiniﬁéhﬁt&tam@nzf Do you think they ought $o be good agsinst
that kind of motlon? |

DEAN MORGAN: Absolutely, because Af they aren't good
ﬁgéiﬁst that, that ﬁeamm that they are not g@ﬂﬂ encugh for him
50 prepare éﬁ aﬁswer'ﬁﬁ them,

THE CHAIRMAM: They might not be partlcular enough
for preparsticon for toial.

' LEAR %?ﬁﬁﬁﬁ: They might not be particulsr enough
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for preparstion for trial, but that is where our discovery
comes in, Before, of course, we ¢id have the provision in the
bill of particulars rule that you could reguire the bill of
@mrt&mﬁlara even though it wae sufficlent for an answer bub
not suffleient for g;mgmwatim for trial, and then the courts,
wn the whole, read that right out of the rule.

THE CHAIRMAN: Then in our motiocn for a more definite
statement we ought to put in a elause that this motion may not
be resorted to if the pleading conforms to the stizched forms,
Just laying & trap for the lawyer thers. "

DEAN KORGANH: I? we haven't ssid that when we say
thet the ylea&iag ia sv vague and émﬁigaoua that he can't frame
an answer to 1%, if these forms don't meet that, then I think
they cught to be erased, snd I ha&ﬁ_na brief for the forams.

LT you pick out any of ’t;hqe forms and say they are 3¢ bad as

that in any situstion you ean think of, I say, "For Uod's sake,

outh tﬁﬁ@ oug, ® ,
wm?R&?&ﬁﬁﬁﬁ-GﬁEﬁRﬁ: Oh, no, You are going btoc far,
E&ﬁiéol I should llke to follow what I‘aaia awhlle age with &.
metion, 17 1% ;‘x.é- in order.
THE CHAIRMAN: vuhat ie your motion? |
PROFESRCA CHIRRY: 1t is that the underlined matier,

the now matter, be adopbed but that the bracketed matter be

Tetalned.

JUDGE DOBIE: Do you object to that, Bdaie?
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THN CHAIRMAN: He must object to 1t, because in one
breath you say 4% is sufficient and in the next dbreath you say |
they are not sufficlent against a8 motlon to make more definite
and certain.

PROFESSOR CHERRY: My point is that that is not a

necessary ineconslstency at all. Take one of Eddle's atatomenta,

Bay thal you have & gérsanal'&njury cage, and he says that the
ﬁhing.hﬁgpanﬁé'aﬁ the corner of X Strest and ¥ Avenue, 0 gome-
thing like that, and in the particular case there are two X
streets in & large city. The man wanlts 0 know at which one
That 13 said to have cocurred. Why not? That is nothing
againgt the form af all,

| JUDGE DOBIE: Two X Strests flouwlng into ¥ Avenus?
(Leughter)

PRUFESSCR CHERHY: He sald anything I eould assune,
g0 I am going o assume. Y¥ou have lote of possibilities that
wouldn't ﬁ@rwg&ta from the valldéity of these forms st sll.
Taking 411 the possibilities of the situation, the Judge con-
sedes, "¥es, he ought t0 have more information than that before
he answers." _

THE CHAIRMAN: Well, the motion is to adopt Rule &4
as 1%t 1s now w»ritien, except that we restore the ¢lause |
brascketed, whiéh roads, "subjeot to the provisions of these

rules,” 80 that it would resd this way: "The Ffarms contained

in the Appendix of Forms are sufficient under the rules and ave
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intendee to indicate, subject to the provisions of thess rules,

"%ha simplioclty snd brevity of statement whigh the rulss contem-

plate. # ]
DEAN HORGAN: Let me anawer ¥y, Cherry on the form.

There 1 no X Street or ¥ Street. It is Boylston 3treet in
Boston, Massachusetts. I don't think yow are going %o find
two Boylaeton Strests. |

PROFESSOR CHERAY: %e haven't got 2 Boylston Street
in some ﬁ%h@f plages, but we have a2 numeriesl situation ia
Minneapollis where that darned thing -cculd happsa. -

DE AN MOREAN:  Sure,

THE CHAIRMAN: Suppose it was 5 Street in the som-
?iﬁiﬁﬁ, and 1t was a good ocomplaint, but the fellow wanted o

know shether it wos Northwest or Southwest, and so farth.

PROFIZBOR CHERRY: That 1s whal we have in Hinneapolls

and here in Washington, and s0 on.

%isiﬁﬁﬁiﬂﬁéﬁz Coming back to Hr. Cherry's uoiion--

MR, GAMBLE (Interposing): Let me esll attention

again té this Form 22, Take paragraph 2. The form éaesg*t
'preﬁafib@ what shall be stated. Suppose someodne Tollows the
form, sad in paragraph 2 the sistement 1s s8¢ vagus that you
ean't freme an answer. Wouldn't & motion for mope definite
statement bs a?pliuahle?

THE CHAIRMAN: Form 227

MR, GAEBLE: Yes, sir.
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JUDGE DOBIE: If he dossn't staete the ground, he

Caoesn't follow the form. My, Morgan's atatement indicates that

the grounds are &0 varied that he can't folloy the form. IF
e mskes an aﬁé guate @ta@mént of the grounds, 1t ls good; if
ne cossn't make an adequats statement of ths grounds, then he
goesn't earry out the alrsctions of the fﬁrm;

THE -ﬁﬁi&mﬁ%ﬁ%; Isn't that souné¥ Yhat 1g the Bara-
graph ©f the form fthat you are referring tof |

¥R, GMMBLE: Paragraph 2.

DEAN HMORGAR: He ig talking sbout thls bringing in &
third party, Form 22. Isn't that 1%, ¥r, Gamble?

MR, BAMBLE: . Yes, :

_ DEAR MORGAN: It says, "Here state the grounds upon

whieh G, 0. is entitled ¥c recover from E. F., all or part of
what A. B. nay reccvsr from §. DM

THE CHAIRMAN: If you 40 state the grounds, you are

eomplying with the form and 1t is good. If you don'i state

them, yéz; are not complying with the form. That is Judge
Doble's point, ten't 187 |

JULDGE DOBIE: That is 1%, exastly.

THE CHAIRMAN: I wouldn't conslder that this amendment

- that we have here would raiss any 4iffienl gty in that ease.

JUDGE DOBIE: The dilfficulty is where he has & hard
snd faut, sterectyped statement thers, as in the automcbile case.

THD Gﬁﬁxﬁﬁ%ﬁ A1l those in faver of Mr, Cherry's
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motion will say “aye®--

¥R, TOMsE {(Intervesing): wWhat 1s the notion?

THE OHAIRMAN: The motion is %0 adopt Rule &Y as
written, extept that we will restors the woras "subjeot to the
orovisions of these rules,” and we retaln the new metter wnich
says they are suffielent under the rules, ALl in faver say '
Tayet; Ggéaaaéa

JUDGE DUBIE: Ko,

THE OHAIRMAN: The vote was two 0 one. I will raise
ny hand %nﬁ gay "Ho' for the purpoese of making a tie.

MR. TOLMAN: Ho, I dldn't vobe.

THE GHAIAMAN: I think you ought te vete on it,

| JUDGE OLARK: It 18 a 13ttle hard. I would like to
vote on the arlginal one, IT the origlnal one dian’'s pass, 1
world bske Cherry's. HRow can I vote? I don't gulte see how.
, JULEE m;am:' I vote "Ho' on ihis, and then 17 that
Tails I am g@ing-t& make & motion that we adopt L7 onltting
what 18 1n brackets,

THE CHAIRMAN: Will you consent to have the other
qu@atiwn presented First?

PROFESSOR CHERRY: Yes.

THE CHATRMAN: what is the other motion?

JUDGE DOBIR: I move thab we adopt the rule as it is
arawn there, which mesns that you omit "subject to the provi-

aionz of these gulﬁs“ and include "esufficient under the rules
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and are', _

THE CHALFMAN: 411 in favor of that notion ralse
thelr hands,
| oo ‘Fﬁw hands were raised ...

THE CHAIRMAN: &5;;:;6&&&? CGarriad. We don't have fo
submit your motion, Mr. Cherry. Are we throught |

.Ji?%ﬁi ULARK: I don't Zn¢w whether you want to Look
at the forme any or not. Thers are twe small matters on the
forma that we changed. One was ©o bring the third-party pras-
tice un t Ga%e with the difference we are makin};; there., e
had t0 make that chenge i1f we wers going %0 change the third-
pakty practios rule. -The other wés te add somsthing o the
form on infringement and unfalr oompedlilon. One of the Judges
in Bew York had held that form insufficlent as not stailng the
grounds of uwnfalr aamﬂgmtitiom

LEAW HORGAN: He stated the grounds for 1%, but he
hadn't asked for the right relief. Wssn't taat 1t, Charliet?

: JUDGE CLARK: One or the other, I have forgotten,

Therefore s we asked HMr. Horgan to amplify i1t. ¥e alan't put rin
& reforente to that decision because, really, we didn't want

o approve of it gspeelfieally, =3 1t mizht have gone $0o far,

byt we more or less left a blank, gc to gpeak., Thst is Form

17, and the new matter 1s in paragraph 10 particulsarly and alse
in the prayers for relief, Those are the only things.
THE CHAIRMAN: Has anybody any opposition to any of
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these forus?
HR, HAMMONDY I have a suggestion. I think there is
2 typographicasl srror in F@rm.gﬁ. in the note tn;it,—”ﬁula 26
ought to be "Rule 36.% %
DEAN MORGAN: Easi'ﬁhﬂﬁ &arrightﬁ That ﬁﬁ Four male
for admiseion, isn't 1%, Edson? '
MR, HAMMCND: Then up in the form 1tself I thought
it would be » iitti% better to say, ihetead of “recelont of
sopy hereof”, Ygervice of this requast®, That 18 really minoer,
| THE GHAIRMAN: Whst is 187 I don't geb it
MR, HAMMCND: I don't think 1t 18 worth bothering
about. Just say "service of thls requestt.
| JUDGE CLARK: Where is that?
MR, HAMMOND: I% is in the seocond 1&&@, felthin ...,
days after recelpt of couy hereof". s
THT CHAIRMAN: It ought %0 be service,
- HMR, HAMNOND: ‘Yservice of ﬁhia reguasth,
U JUBGE CLARK: I guess hab is 1%, ten't 1t7
EEAE HMORGAN: The R@parteﬁ suggested thisg, and I
ﬁﬁ?wn*t any mhj&@tiﬂn. .
PROFESBCR SUNDERLAND: 1In the note you say, *Undep
Rule %6 such a peried may be fixed in the r@qmast” I think 1%
Bust be fized in the recuest. ' {
JUDGE CLARK: I can't remember speelficslly. Let's

%0 back and see.
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DEAN MORGAN: Yes, 1t does.

PROFESSCR SUNDERALAND: "Each of the matters of whioh

an adalsslon iz regquestsd shall be desmed sdmltited unless,
witain & pﬁriéﬁ designated in the reguest, not lsss than 10
days after service thﬁ?&ﬁfﬁg‘&&ﬁ so on., I think 1t is obliga-
tory 0 state 1%,

DEAN E@ﬁﬁﬂﬁ: Yea; "is fixed?,

JUDGER CLARK: ‘“must be fixed®.

PROPESSCAR CHERKRY: Simply "is fixedt.

JUBGE CLARK: That is sll.

Bgok in May I wade some sugpgsstions about possible
amendments of the statute. That never was gotten to before.
I ﬁéﬁft Enow, but I suppose the committes lan’t very anxioms
to eonsider 1%. I think sconer or later we ought to consider

the gquestion whether we cught to recommend & stetute whieh

makes the amending process alear‘anﬁ.raaaﬁnable. It iz not

?@as&ﬂgblﬁ ROUW.
" 7HR CHAIRMAN: How do you mean? Amend the Enabling

et as to the steps to be taken? |

JULGE OLARK: .Exaatly.

THE CHAIRMAY: VWhad, In substance, €0 you proposst
U¢ you propese to aske 1t unneeessary to file 1t with Cagress
sny more?

JUDOE OLARK: Mo, I don't think I would propose that

now, begause tha?a has Deen toe much history on that; but I
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would propose that it be filed with Uongress at any time and
be effestive. unlest asction le taken within, ok, thirty daye or
pixty days. Thet allows ev&rﬁ%hing te be done that is neces-
sary.

THE CHAIRMAN: Instead of being filed at the upening
of & session, you would say 1% ought %o be filed at least
alxty days before the end of 14¥ That 1s the way you would 4¢

‘that, isn't 1t%

| JUDGE OLARK: Heo, I wouldn't aven d¢ that. I would
provide that it may be Pfiled st any .time that Congress isg in

gession, although there may be modiflestions.

THE OHAIBMAN: Suppose you file it three days befors |

the end of a session? IFf you are golng te glve them a seriain
time to consider 1%, 1t would have to be served that lemgth of
tine before the end of the session. Obherwise they wouldn'®
have that mach time e eaﬁsiﬁﬁr i%.

Jﬂﬁﬁ% CLARE: .ﬁithﬁuﬁ gefinitely trying to speoifly
thet, the thing I think we cught to get awey from is the kind
of arbltrary machinery which now means that it ie ab least twe
yﬁﬂrg'befabe even ihe aiﬁglest rule san take effect, and the
main Aifficulty is this machinery that 1% must be dons at tThe
opening of a'saaaian and remein untll the close. That slwsys
meang that yaa'hava to alm at the first of January, and then,
since thﬁ ﬁangreaei&nal gasai&na'ﬁra sbtut a year, it means it

nust lie thers zll during the year,
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THE CHAIRMAN: You haven't presented any repcrt on
ﬁhat,‘haV@-yaa?
JUDGE GLARK: Yes, I have. I pressated it to the Hay

~meeting,

THE CHAIRMAN: An sotual draft of a statute?

JUDGE CLARK: Yes, Let me see where that is now., I
presented that at the Kay mesting, with a draft, as a matter of
auggestién Tor éisauasiﬂn, and we really <¢idr’t et to 1t as
that time,

| THE CHAISMAN:; Did you consider in the same aanna@ti&ﬁ

aﬁsﬂﬁiag our Enebling Act %o broaden i1 ocut as much as the
present Enaﬁling.ﬁét of the eriminal rules, which sxpliel Yly
@iv@ the Supreme Court power not only t&"gy@mﬁigmte the orimi-

nal rules for the glatriet ecouris but to follew the thing right
up and hook the thing-uy with the proceedings inm the cirouis
eourts of appeals? We have been hampersd by that, by our laek
of @Xp?@ﬁﬂ authority. %e have done 1% in a hﬂlf-b&k%@ WaY ,
but thera are several sltuations in which we w&nzd like to
gay,bluntly whist the eircult court can Or can't do, The
eireult court judpes might be rather loathe o have a law
pessed allowing the Supreme Court %o tell them what thelr rules
tusht te be, and 1 eympathize with tha%. I think the giffer-
ent 10calities have different problems, and having these ocirsuit
Judges try one thing snd another in sn gxperimental way makes

them sort ﬂf'iﬂ%??ﬁ%ﬁriea for the development of the praciics.
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JUDEE CLARK: This was made to the Hay mestlag. You
will Pind 1% 1in the appendiy te tha‘naﬁeﬁ ef the Kay meeling.

JUDGE BOBIE: I think 1% is very excellent., I think
that thing about the beginning is perfestly abswrd. It deesn't
aceomplish any aseful purpeaé. It 18 useless and exidnds the
time., I don't think Quonpgress will objest to that. They may
have to bs han&lsﬁ with gloves in other ways, bui Ehsfa ig
nething 5&@%&& about the beginning of a session.

THE CHAIRMAN: My own feeling sbout the politlieal
situation, if you want to call it that, ls this: We had better
go 2head with these rules we have and not yalse any lssuse in
Gongress as 0 what they are going to do with them or how they
e going to dearl with them. Just take the law s it sbtands
and get thess rules up there and get them Through, iIf they
gon't pass a bHill &isapérsving them., Then we have them &1l
over the dam, we are gettling down for another year or s0 with-
out dny amencnents, having these safely by, an@ then we can
bring un to Congress the question of how they ﬂanaiaer the
tming. I am afrald, 1if you brought 1t up in advance of the
submisaion of these rules, the Uonpress might jJump ln and make
some emendments to our proposed bILl and leave us worse than
we ave teday, |

JUDGE OLARK: Hay I make a suggestion or perhaps ask
a guestion?  A4s I understand, there has baaﬁ scme dlscussion,

ne aetion t&kan{haﬁ gone thought 8% lezsgt, thet sinee we can't
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get these in watil the first of Jsouary, we might got them in
later and ask for a joint resclution on these pariioulsyr rules.
If we sre going to do that, why wouldn't the thing te do be to
oome in with our joint resciution, if we wish, but also go o
the law and gay to the members of the Judioclary Committes, "This
shows what we have %o deo. If you want e 4o 1% only for this
perticulsr cceasion, we can't say otherwlse, but wouldn't 4%
Der simy&ar,‘inatéa& of & joint resolution, to pass an act
whioh dees the thingﬁeﬂmpletely?" I should think if the thought
is that %ﬁ are golng to them snd zsk for z Joint resclution,
we cught certainly to put up as an alternative the delng of Lt
for the fuature. |

| THE CHAIRMAN: YWe will have %o meet again, of course.
¥e probably will have $¢ mest zgaln o consider thls tentative
draft before we publish 1t for the bar, but certainly we will
have 0 meet again before we make & Tinsl report to the Gourt.

| JUDGE BOBIE: Hgve you any 1desa when that will be,

feneral? 1 mean broadly, not before Chrisimas?

THE CHAIRMAN: I can’t say. It depends. If it is a
meeting t¢ prepare a final report after the bar has consldered
cur Graft, it will not be until after the first of the year-—
obviously, bseasuse you have to give the bench and bar more than
two or three wesks tv eonsider this thing., But if we have $o |
have an additional meeting to a&ha&dar the revislons we have

made hevre thiﬁ weelk in our tentative draft for dlstribubion,
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then we oughi tﬁ‘hﬁlﬁ that, I suppoése, &5 ston as the Renerier
cen gat out his dreft. It may be, when ke has 1% out and
gisiributed it and you all look it over, that you may find it
ilen't aaeegsa?y to meet, but if you have stme minor sugpestions
or changes you can 4o it by correspondence; we ocan have those
duggestions distributed and a msil vete taken on them, whioh
will elmplify things for all of ue. I hope that is going %o
be the way we csn G0 1%, We will try it thm w&, and 1f we
find we ere in = tangle and haven't got an agreement about
some of these things on the tentative araft, then we will have
te méét, I we can do that by mail snd then get 11 out to the
bar, our final m-eaétmg tc consider sugg%ﬁm@na from the bar

and %o prepare ocur report to the Gourt certainly would nob

take place until aglong in the winter, because we have o glve

the benoh and bar gome time %o consider it 4T we went to geg
ghy resulés from 4%,

Jﬁﬂ@ﬁ DEBIE: I wasn't recommending another meeting.
I was éé%iﬂg*f&r iﬁfﬁrmation; beoguse I have a pretty busy
Tall aboad of me, t0 be sitting down here in Washington.

| THE CHAIRMAN: Your idea wes that you dida't like %o

have 1% t00 goon, and I wae trying to show that we are not
Likely to have L% uniil after the first of the ysar., Isn't
$hat the way yaﬁ slze 1% up? .

JUDGE CLARK: Yes. I am going to be well tied wp

myself. 48 a Batier of faot, you gave us & good desl o s tudy
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here. Thers is guite 2 1ittle.
| THE CEAIRMAH: Yes,

JUDEE OLARK: If you feel you nesd another mesfling
on this materisl before 1t goes cut, I don't belleve we can
have it until after the first of the year.

THE mﬁﬁ‘iﬁ«ﬁ%ﬁz I am afrald we may need another meed-
ing. We have gotten into a lot of dissussions, and we heven't
agrecd on form, He 'hwé Just ftried to glve you general
principle, and that has left you somewhat in the air.

| | JUIGE GLARK: Yes, snd there is qulte & 1ittle here,

I think.

I should like to ask one guestion of astall. Before,
we fried w hurey, snd we sent the materiszl ocut in driblets,

We wers doing 1t to try to save tlme. There has been 8 sugges-
tion that we have had g -éiaz*z‘*haa of draflts, which %0 & certain
oxtent is true.  Would you éar@far that 1t al3 go out at one
time? |

THE CHAIRMAN ﬁsw&@ the members feel about 1¢7

~ JUDGE DONWCRTH: I would rather have the eatire
proposal, I think,
- PACPESS(R SUNDERLAND: I would, too.

THE ﬁmlﬁ%&ﬁ: I won't look at 1% until I g@ﬁ it all,
beeause I can't plok a thing up and @rop 1t and piek 1t up
sgaln, I héve $¢ go through 1%,

JUDGE EEZEIE*: I think that is desirable.
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JUDGE GLARK: It is easier for us,

Qﬁmﬁﬁ DOBIE: It would take lenger.

Jﬁﬁsﬁ OLARKE: we ave dolng 1% in the mought of BEYw
ing time fer ymu goentlenen, .
| THE CHAIRMAN: Got 1% 211 up in @ nlce book, with
aovers on 1it. |

JUDGE CLARK: Maybe Mrs. Dennis can g% the books
down heps, | , | | _

THE CHAIRMAN: If 1% looks alce, we wAll pick 3¢ up
and reafd it all,

ese Off the record ..,

THE GHAIRMAN: - If there is no @hjeatiﬂn, wa will
.ﬁﬁmaa adjourned, to¢ meet on call or ihe vote of tha somsithes
28 %0 when we meet again.

ces The committes aﬁgﬁuvﬁa& at 11:58 g.mmg Tmraday,
ﬁatah&r 28, 1943 ...
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