
%--- 

ADVISORY COBBJITTTBI~~ OH LQIXFBRI4 Rl3X%3 83' C I V  DUWE 
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( R p p ~ 1 ~ t e d  by the United Sta te r  Sup~eme COW%.) 

I 

kroc;esdure appoiatard by the Un9tec% States Snp~@n@ C o w t  met 

aessiona, sxsept Prof. Mo~gan. 

! 4 ~ ~  irrMitaheXZ~ We%%, we are dam t;o %he fast een- i 

he&eb '* %IS@ 39, besginnin~, '%an iln i n f a t  or a pexwon in- 

b&ap@9@Ll' & an8 so one 

Daan Clark, As 1 ~ e c a l l ,  last sight @om@ arto 

~agae18 the gzzest;lon.wh@th@her Bhe~eahouldnot  be a guardaln' , , 

far 
appohxDe8 3qfio~h plaLn2;iff and d@fcsndanhc Well, I took thlls 



you ~ 2 1 %  hsv@ a regular guard%on agpolnted by 'che probate 02 

okher cnurtj yet Z take i t  thai; the eta-dtfng of a suLL by 

next f r i nad  is very elmple, wilthout appdiintment g than xh@n 

the aase cornea i n t o *  court, the next friend could be appointed 

cxrj the ljuarairaa em, ~r same one e lse  ctould be appointed+ 

a~ ELI. Mltch@ll. You cannot-appoint a guardian I*4L ad 

and yau aould do it by 

s a r v i c e  of ppocacss on t he  defendant; and in order t o  h v a  

the Snfant; get 8 @;uarZl%an r tppo i~ ted ,  the next fPiend 

must crt&rt prooeedings @nd g e t  prooess tscrrved, 80 that  1% g i  

the court jurlsdictfon. I Bo that I think this %a a l l  right;. 

f&pdr. Dobie. Xn soae States, t hey allow F* guardfan 

ad Xi tern to bet appointsdr 

liblr. M/IEchell. Who apgliea f o r  the appolntmont of 

You gat  the next frlsnd t o  etart i t? 

Mr. Dobir, Yes, it i s  the same procedure. I I l k@ 

$his tsminology,  and I think it Ps the acaurlate one. 

Mr. floeg@. @DUX& it not ba betker t o  use the word8 
I 

"next $l*%ondn ? 

&pir. Mitchell. I am in favor  o f  it. 

Cowt ,  would you, fop t ha langu:uage Zn the Xgulty rule? 

Mr. $C$agf3r I no%t;iced that they mad@ that mf~takex 
* \ I 





~~. Wiakereham. There i a s  in New Pork a provision 

O h t  -wh@rwan lnfant $8 n pa'-by vobare there is no guasdhan 

& gua~d2al.s - oan be appo&n%ed. by the O Q W ~ ~  

hlzr*.,Dobiel. In the light oi' s d Z l  af %hat, I move %hat 

*hose two word8 be Lnserf @fie 

lip* Cherry* J aedond the motLon. 

( A  ~ o C e  was taken and the, motflo 
waa unanbtmouely a&optear ) 

Dean CJark. Now, htlve we f in&@fi@d with th i s  ru2etT 

&IF4 b~%%@h@%l+ 1 f S h r % Z l k  8 0 r  

Dean Clar?k. You wibl l  n0t10e my scteond footnoee ths 

I#$ f t  tkre opinion o f  tkr.  Bbdaory ConnnJlttea that Su~the r  rules 

Dean Clark. 1 rruppose them@ caul& be argumen% that 

we opouXa be getting i & i n t ; o  substantive law) ChaL &a er question 
\ 

%ha% need# conrtids. +at;% an arn t o  whether ws shauld do it no8 

T am willing t o  a'ctsmpt iC~-rsferrfn(~ to the footno6er 

Mr. Wiakarsham. X t  doear not see% t o  me necsesarry t o 
I 

du 0th 

l j I ~ r  T ~ l m n r  3C do not thinkwe oughC t o  have a comgl@ta 

oo8e t o  revise tlata graoLias as t o  theere mtte~cr. 

M&c 1 5 8 k ~ ~ 8  
t 

Steel$ a san L hen make rulea modifying or sugp,glementflng tktssa 



Lo g e t  'ch~ statu%e amend@& T h s  statute say& nolhfng about 

that, but; balks about the first a e t  o?:" ~ u l e s ,  an6 doe8 not 

Bag anything; about an~ending them from % b e  t o  t h e  by the 

Supreme Coupti th%& Ghere is gmat &ger fn expeclting 

to modify theee ruZea after %hey a re 'adopted, wtlbhout submil;- 
I t  

trlng the modPfdcationa kt;o Congw~la. &he probkibl'lfbles are 

that the rules w@ submi% t a Congreeie w i J 1  be aooeptc~d, and 

take slwag that supervisory powr* 

Dean Clark. O f  oourae, I amno t  urging %% *Pesr- 
I 

h,ge t h l ~  would no% be a sr~itab2e occaalon~ but; thret are 

point8 of tiebats in any suoh rulsr Buk I w a l l  youz? sttt@nkion 

bo the faot ehrslt tber~r i s  a good data1 o f  uncatrtainty about the 

law0 

Hz% M$t~h@heZLr If Wdp do 8Sy anyehing about it, 

would it, ltsrave i t  fln bad shape? 

Dean C l a ~ ~ k r  I %hi& Z f  we do not say angthin(5 ;hibout; 

It, there f a  ia oclnattaerabler amount, of ~ c ~ X ? t a l n t ; y *  OP crourloe,. 

there 9e tihe Coronado C Q ~ X  CQ, agatlnst a labor union, opinion 

by Ghletf Justice Tafto T k e ~ e ,  was a o e ~ t a i n  m o m C  of und 

~ e r t a i a t y  but probably no more tlzgdn Chere fs ttn a great rnmy 

Statac3, 

Bdr, IMitohelP. There wauad be samelaw od t h ~  subgee% 8 

thass =arould not be any hlntu@. 
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Dsan Clark. 1%  soul& not t ouch any law *t;hat s x f  setre 

blr. Dobier 1 am afraid you would bbo inta?uding on Ch@ 

jur2sd3.etioml f l i ~ l d .  I move that  t-t bkt ~rnjlt%ec%* 

( A  vat;& was t a4sen an6 the  motion 
wrrra m a h a u s  Jg adopked. ) 

&I&. DonworthL Eave, wa cons i&er~d the suggeatllon mder 

$?porn on@ State about a ru'Le, lfmilting the ~igh t i  o f  polpent of 

would be thaugh* of anadctitlon t n  t h i s  rule khaG woula aery 

oome.t;hilulg along th9e % h e r  ''"'hat the e c w t  my, in its dis- 

eretlon, afk r the entry af Judgm~nt, make such orders as it 

&@ern@ f f% and proper regarding payment o f  the ju8@@nt.fi 

5%. D s b K i r  Do younot think %hat icr inaluded en 

general senl;enoe "ordelrs aa the3 court may dipecC for the pro- 

/ taation af  suoh infanter ap incompet@m1;en9 

3824 Dobee. We Warcd talltingg abo~% the heaclnoluding aZauasl 
. . 

of th28 ru2e9 

Hr* Donwcrth. I df61 no% know that rsXslte&t;o the pay*. 

men%, but perhaps i t  dase. 

M r r  PAitahell. If i t  ,doear not 1% aught $0 be made 

@lea F! . but I assume i t  docs's* 



@ o w e  may df-reot;", armd so on, quo%% Rule 39.  

EJr. Leuan, That i s  i n  the Equetg ~ u l e ~  

I&# Gke~~y-r  have been us%%? the woz'dt flm&eH, have 

we ast? 

? < % ~ r  itemann* Y ~ B ,  I think !#make1' i s  a WQer word. 

E ~ P ,  l i t c h @ l l ,  Do you. not thZnk +,ha% %a broad enough 

%IF q D~nwa~th, Ye1 e 

MT. Eit~hsXlr WB ~ l l l  now.ness to Rule 40, "Stoak- 

holders act ians, f l  In New Y O P ~ ~ ,  if a plaintiff buye a shdlrs 

o f  stock a f t e r  a certafn event, he 1s held l iabler  

Dswn Clark. O f  course, %hi8 Rule 40 i s  Xquity RuZe 

27r I slzangsdthe word Hb911u t a  Raution,v e ta ,  I had eromct 

doubt a a  t o  the neeessiky of thiis, bu2; we gathwed that %he 

Supreme Court @eemed Go l%k@ $t, and announc~d 2% tn incrases 

befSoe it was promulgated acj a rule. 

Doble, it ~ & s  held that f t  v~as not a jur ledlct -  

Zonal rule,  ill that aase against ~ a % %  for $67,000,000, a3 

i n t h u t  ease they sald i t  jusC pu% 2nko ooncrete form w h a t  

had pr@viauely been a dercisf~rr of khs,  Supremg, C Q W ~  I 

1 we oan leave that out, 

Dean Glork. You vri l : l  n o t i c o  %kg5% X c ar ry  the Equity 

pule to the point o f  requiring ver i f ica t ion  by 08th. I lefe i 

it$ B impls por f  sot  lone 

I I F ~  Che~ry r tYoul6. i t  mar t;h~hat @@,en. f eation *a mire, 



~ u l e ,  and. h - ~ e  i.t i e c  reRahaia only i n  the lalat Zlne of Rule 

$01 but since it f e  uaed-- 

Dean Clark (~n%erpos%ng). Dosrr the Amariaan Law In- 

aktkuke not b;a;as@ i$? 

Hpilr, Dobits. J move t h a t  the mrd wstoclrhol&sroB in 

the sleeond l ine o f  Rule 40 ba, changed f a  nsbreho18arx%*v 

q - 
~4~ . Olney. The rule sreem to me t o  be, Ca 61 ctertain 

exCer~it, a ?axe, tha t  ~tmiowcea a pr%q$@%gl@ of @ubstsmtlve Law- 

whrthkr n man bns s cauqi. o f  ac t lon  0~ not3 that La w k t  %* 

really amomks to. And w::ille i t  9s in tha  Equdf;y rulee, I 

doubt vary meh the adv2aabllity o f  fnaludlng a rule o f  this 

a h a ~ a ~ % e ~ ,  

MF. Pobie. W i i . l l  you pleaas taXk louder, Z omnot hkar 

1.l~. Olney. There, i @ , ' j u s t  thls one realaon for  %hie rule, 
I 

so far as T @an 8 @e, an8 that i s  t h@ nwnbor o f  blaobvnail su%%~~.s 

brought by m2no&y atackhaldsrs, Bnd they ha~w aavsrsa t $ 

d%scourage them* But rafa;er a l l ,  tbipt rule, r eaJ l y  annomaeat 

aa;taa& Swf wh%@h %herb 3-84 no e&u~e)  of &~t$6a, 

Piiitchell* Wall, r ~ u  have gat Gb@ E q ~ k k y  kbl&@&, 



P J P O P ~ B ~ L L  now, and we w i l l  have t o  make a back, track in Whe 

ease of a oont~aoC to allow a etookholder to b~3.w a s u f t  o f  
unbsa we 

e q u i t ~  oognie~lnos a f t e r  t ht, erv~nt,$and taka a e t a p  f om'riara 
. A  

and make that un i fom in bath olrass@e,wa are up against; i t 

l , w  arst , to  when FI man has a oause a f  a c l l o n ,  a i l  r ight .  

FIYr. Hitahel l .  Ie i t  a c q -  more t han  saying %hat an ac-  

t i o n  may be brought by a guardian The cc3:.a& o f  

2.at;lon belongs t o  t'he oompany, and you ape j u ~ t  facaw a 

rule o f  who map bring an aotion on PlehaZf af tho corposation, 

that h e  very ac t ion  brought by one or more ~tCockho&de~s Zn 

m a corparatlon, and so, you m e  assm8 such. a thing, But; St 
A 

66@8 nut confer  ~1 gubstantive r2gkz$; upon h9m. Z t h f n k  this 
aueh 

f e  a goo2 <regulation, and wHa.6re it is propsr t o  l?ave/an action, 

Ep, Ozne;:., I am not; ohjeatin;; the rule, but what 9s 

onnounocstf here t o  bet the law. I climplg s ag tha t ,  in  e f feo t ,  

t h l a  5% saying t o  the stacltbolde~ %hat "You cannot sue ex- 

aept u n d e ~  csrtain 0 ircUrn&tan~es " 

Mr. Nlitchell. How wauld youmeet my point  %hr~l% tlze 

prassnt E q u i t y  ~ u l e ,  say& thakP Now, or@ have t o  bavts one 



rule f o r  both law an eq~z l tyr  Now,ma you going back to the 

bkln* .  OZnsg, lify point applies to tho orfgflna2 e q u i t y  

Fax%$ * 

7- 343?* Dobfe, could you. mind. a taking yowr point again, 

I did not heax? &k you. 

Mr. Olney. The v~hole object;, i f  I undorstancf this 

r u l e  correctly, i s  t ha t  it would put; a stop t o  what has been 

go2ng on, ptl r t icuZnrlg in Hew York, as I understand, where a 

man would bug a share of 8 tock, largely at the Enatance of 

Born@ lawyer3 k~ would bug a few s'kz,aFes o f  slxmk, and then he 

would brlng a minar&ty stockhalddr s u i t  beoause of' somcsthing 

$ha% might have ocourred before the oetents9bXe p1alnt;ff.f got 

C h e  etook. I just wanted to out that out. 

Dobls. Ekve you n-ry objection t o t h e  rule as . .  
I 

&a v m  ? 

P X Z h ~ v a  no objection t o  the p~-trineiple. 

1 2 ~ ~  D~bleL %hat l e  your objeratlan? 

Mrr Glnsy. My ob jeo t ion  is tkmt; t h e y a r s  aaying here, 

under the gueae of %aging dawn a ru le  o l  p~ocedure--tkl@y are  

saying t o  a man, @ You oannot get anzr rel fef ,"  aa a substan- ; , .  

iC?r D@bi@+ And t b G  w oe sxaqtly was deaicilsd in %l?n, , 



w h %  was kle3.d iln that case. dind %herti are a nwnbep of casree 

h oldfng Chat it i r s  not a queatLsn of jwisdftation* 

f ' ?  
LIP ir. Mii l t c rh~T1 .  h i s  i s  one that; wrould govern P e ~ o r n L  

a o u ~ k a  In law caetetions, as wel l  as equity. 

Mr. Dobie,. I t hiak a l l  o f '  dh~se aetionrj huva to be I 

brought 9x1 equity# you ownnot sue at l a w .  

I@. ?El.GchbtLlr That iltr r ight ;  

MF* Dobi@. I move that we adopt the rulee I 

M P ~  MiCohell. Y!:!B&% not changing the ~ubertantlva Z ~ W  
I 

in ' he Fsde~aX eour%* z 
I 

Mrr Ch~rry .  I gsaona t!-s motto:! that  5% be appm~ebr 

Doiiger T h w e  i s  one qoint I: sug2ea-b t 1% 8ho~LiI . . 
L .< b 

, - - I '  

~ - 1 -  ,' 
L * 

bs "the cromp &a'.nt in t ha a ~ C i o n , ~  not that t he aotlun sh6%&% . . .:. 

I&?* Dobier tha wok36 waca "b13.1" in the o l e  

Zqlai ty  r u l e ,  that Zs, substitute "complaintB fop aot5on. The 

old pals waa %131", but o f  oourse we had. t o ?  trike, % k t  out. 

?$re 182tcaholL I ~ho~complallnt  in" $S gooar 

&lo. Mikohel l .  T t  ims b ~ e n  I W V ~ ~  and seeomled thhtai; .we 
' 

adopt Rule 80 as 80 @hang@&. 

( A  voC@ w a ~  taken, sul4 %he 
m t i o n  war unanimauslg laaop$+ : 
ra, I 

i 
IJlr. Lsmannc Zn ?he language m t ; ~ @ ~ @ ~ b F  tb @@cam2 

I 

5 <3c,%,- 
* _  





@vex3 a b c e  the caas of * 

Beari Clarlt. Well, T .had sonm doubt about this and 

I wanted to raise th& qqu&titon. Do youCh2n.k tM exaepklon 

2s neceesargl 

I ~ I P ~  f ) ~ b % e r  No, and 1 object t o  i t g  and my obgeation 

raa t o  conssnt t o  such substitutiont and Zthink: i t  would be 

unfortunate to put %!-gat up t o  the State,  an& I h i n l ~  the Sup- 

~ s m e ,  Court voulci object t o  all.otvLnp th is  'State o f f i o ~ r  ray 

P J ~ @ % ~ @ F  he ~irkao~ald be sj~u&nLPP;uS;ad, 

Xlr. Pi tohel l .  That is not  aovered. b y  the etatuba.  

% I a s .  Lemann. ghat do you :jay cibout the case of a 
iil PRY U , S c t  4441 I wonder. wkmthor %hat 

IF* Moore a In arr a c'l;ion to enjoin 61 Skate statute be- 

oeusas unconstitu'l;ional, an of f  ftoial of the State m y  defend 

it, and in the Supreme Gowrt;, when he has gone out o f  office,  

%he queatfon i t 3  whether his successor tnay be substituted for 

Nm. And it has been held $ha% he cannot, i f  the complafnt 

matie no fu'urther allegations to tha s f feo t  that the, suoeessor 

i s  attemplpting to enforce the allege& ~mdbnstitutlonal statute 

Now, if i t  has done .Ll?at-~ 

$ 2 ~ ~  Mftohsll (~ntorpoarlng) .  The theory a f  that dew 
I 

c i s l on  :>ndoubtsdly i s  %hat you as3@ not suing the State at a l l  
1 . A 

but an individual, and a certain i@ftvldr~al $8 asqum(tng the 



Now,. if he diea, he f s  tbabughg hm, is not threatening] and 

the t h e o ~ y  of the decigllon that if some oChs~ indlividual aoms  

along an8 holds %ha s a w  o'f  i c e  &pad makes th@ same threat, 

you cannot groperl-=. substi+kxb thors no% a auocesaion 

In r igh t  ;IF interarb;  is that cor~etat? 

Dobia, 'Itas8 you zlsm@m'ber the @as@? 

Idr, MitiahtsLI, Yes, my firm arguad P ; b % ,  

er that tlz@y said there, 

in a dtaoieion by Jusr%ioc+ IIarban, that 1vh8n a suit l a  

b ~ o u g h t  against an i n d f l ~ i d ~ l  ~f a Stat;@ on the groan& that 

statuDe 123 un~~nstjitutionaJ, i t  i s  not a sulk cagaSnsl; 'tb 

, S ta te .  

&be Bllickerrskram. Tha t  9s the onZg way you can get  jmris- 

&lotion over hta, i s  t a sue the 

I&. Olney. In tha t  conne~t ion~  to sfare agnln migh% , 

mean onawfurul w&st,e, an8 t h e ~ e  Lac nothlng aeeompliahet8. Would 
$ 2  

I I 

i$ nc t  be ~ruPfZcient  t a pravier t h a t ,  in .the crclee af an off%* 

cer unaer &he@@ cira:;mstsnaes, the g'L&inLSIS 'oeuld file a 
I ' 

! I  



sup;?lemantal bill,eettLng out his deatl:, and that demand or 

aomfr auoh other  proceeding bad been t aken, so tbt  9% appear- 

sd t hat he took th@ sams at t i tude about enforcing the s tatute 

o f  which complaint wa s made, and prov id iw that under those 
z 

oilpcumatancles the origfnal  s u i t  should no% abaCe but m i g h t  be 
i 

1 aarried on against the rauccsssor. T h a t  ought t o  be the law, 
I 

I 

and I cto no% Bee why It eannot be provided f o r  bg rule.  
I .  

z 

Dean Clark. \Tell, is that d i f  f e  rcn* f rom t he filrst 
I 

; : part of it? 
I 

I .  MltohelL. Well, as you have it, if a man did not 
I 
I 

I 

I Dean Clark(1nterposing). I mean if you eovld aBd 
t 
1 the matter i n  braakets? I put it in bradkets boaausethere 

is some question about it. If you can add that, then if you 

no t  got praatioally FDIT. Dlnegf~ idea, which now makes it es- 

sentially the stautory provis  %on? 

Nlz?. Mitohel l ,  The c o u r t  says you cannot do that. 

Mr, Olneyr The  heoaurt says you cannot subatitu%e, 
1 

; an8 substitut;ion would mean that the new officer was substi- 
I. 
1 

tined, and a s  rr matts~ of faat  he might no t  take the same 
I 

-view of the, s t a t u t e  a t  all But if it a~pears that he took the 

*am@ view of 'ha statute and proJose38 to enforoe f t  a& corn- 
1 
1' 
: plailnt 3.8 made that 9% is in doubt, t h e m  you have the  same 

crausas of a o t i o n  c ~ s  to h b  as you  ha& against the f i r a t  officer. 

Nere you a re  t o  go oil w i % h  the s u i t  without start;%np; a l l  I 



over again. 
= -. 

%. Mitchell. well, the theory is t h e  the original 

sui t  is a t i l l  a l ive  and you bring fn the new officer without 

asup3lernental b i l l .  The tecl?nical objeotilon is tha t  If the 

first off ice?. $8 dead, there is no s u i t ,  ~ r r d  then you bring 

in the new man to d e f  end In the old  s u i t ,  fnstsad of bring%= 
I 

I I 

a new s u i t *  b a t  i e r  the teolmical  objeotion. 

HP, lVfokershmz Tt l a  not l i ka  "ce offjtcer o f  a cop* 

prationt but here you have got to avoid th@ p o s i t i o n  of try-  

ing  to sue the State. You aan,not sue the State .  

. "; 
azraph B of t hla JL\cZicial Code, Section 780, OP should it not 

' be left t o  t;hede~temina'cion under that paragraph, hiwlwhc 
5 

I i 
might be broad enough to oover every case? 

$ 4 ~ ~  ~&ltcheXL. You might suet the tax o f f i c i a l  of %he, 

State ,  

Mr, Zemslnn. But :-kt@ Units& Sta tes  give8 i t 8  aonsent 
1 
I 

I that. That i s  covered b y  paragraph(&). 
I 

?- - '- - - 
I 

I 1 Idp* IiLItchelZ* h " I t  is that- 
t 

Dean Clarke It i a  a t  Lhe top o f 8 9 .  

MFr MitcheL1. T am 1n favor o f  that clause, because 

the s t a t u t e  seems t o  make l"r;nacessary, and then 2f it goers 

Oo the court %hey ~ a n s  trike idout .  
7 

i i i ~ iLr .  Lemam. T h t  would not go ae far as 



Dean C Ja~k,  eaugges t ion , a s I' g 0% it, was 
La - 

L o  c Iiaryr: the, ef fe0.t a;' 

subatlt ;ution. an.: oontin;inancer o f  aotion can be iim3 only i f  

tb suecageor canson%@ t o  s uch subs t i tu t  Lon, or t he l a v r  u.  t kt@ 
8$ata 

k h - ~ i ;  eon::@&, 3'011 &PO not going %a ge* i = k ,  and you mighd just 

aer rvell leavet ft ou&r in flla caees out of  ten you w l l l  nai; 

have it, unii i t  3325:. man a lot of aMitiannl8xpsnue m d  ~ o p k  

%re i f ~ & t c h e ~ f .  xaa think f f you c n m ~ k  b ~ f n g  h3.m 5n by 

subCitut$on, you can do ft by su;>plerr.an%a.l brtl2'1 

8 ~ .  --, 
Oxnay* YOU Ban 60 i t by ai~ppl@msjntal b i l l ,  chow- 

in@ t h a t  the  new offleer tal:es @xaatXy tthe @ m a  position in 

~agrard to t;ha et&Cu&s as ?'-at of' vPhZch you cnmplttlned in con- 

hf%%~h@11. 1 doubt i)l i t  would be possibls,  Sf you 

oan:~ak brZng hi:i. by su& titukion, and t;lxc+ court would consent 

t o  brifig*ng h$m Wf su:glemejntal b i l l  because of tha death o f  

thf ,  c l@f~n: ' ;a~ts-~hZ@h w m 2 2  be heating the d e v i l  arouncl the 

$hump* 

BY, Oll%egr I t'nlnh: i f  woulrl' ba w%th2n our power % 

atan~ea * 

B ~ o f *  sm&@x~X&ntlc 

be ~quallg unable t o  get Ch@ Stat@ t o  consent, gad- th&t you 

3~ ,ounaep the game clrcx~.mstanc@aT 



Mr. Lornann. You could  provide that  ft' he d id  not come 

n r i t h i n  a ce kain .time he could 'be brought in. 

P ~ a f ~  Sunderland. Y0~d. 

J ~ P ~  litcheL1. IVhentbe Supreme Court handeddown the 

daciafon saying that you could not s u ~ t i t ~ t e  a suocreersor in 
Y 

that kind of sulk, i t  was based on the 8tatut;e and khe Sour% 
2 

I 

/, gave coux~t ail.thori%ies. There is noexaegtlon fn 780 U.S. 
I 
i 

/ Code, T i t l e  28, and they must have held that notwithstanding 
I 

I 

NP. ~ s m n n .  YkjuXd 1% not  '36 better t o  accrept t lm sub- 

[ s t i t u t i o r l ,  ~ i ~ ~ j Z s e o t  to an oraminat ton  of t k m  C ~ S ~ S ?  
i' 
i 

I 

j Dean Clark. I might say that  t h n t  case was ovsrruled 
I ?  i 
; by the Yale  Lavi Journal, if t h t  i r r  sufffolent. (Laughter.) 
i 
I 

i 
18plr. oodge. D i d  .tki@ @hurt hold W e  s t a t u t e  unconotitu- 

i' tional i n r  egard t o that? 
I 

! 
1 
I 1 &uppose -they m u s t  have dona so in I E l i t  eheL1. I 

effect. I do not  suppose they sald so. 

Dean Clarlr, 1 do not remeniber that they diaouslsed i t *  

&. Hi%cbell. They have gat  to bo so careful about 

t rea t ing  the siation in any way as 

1 t ian  of interest, and there i s  no contlnuatlon of fn%erest 
i 

I 

le:8 it i s  a a l l a t  against ?)he Statct, and tbct rill Bog EJG 
il I 

, tl3e-y have, t o  take the, p o a i t i o n  tbet there f a  no conk 'nuation 
1' i 
i of Interest between the o ? ~ ~ G @ P  and h2a sucaeessr, 
ii I 

Mr. Qlneg. There i s  a continuation o:" i n t e res t  where I 
i I 

1 I 
I 



the successor ,bakes the same p o s i t i o ~  as his predeaessor, 

IAr, %t%tchell,  Suppose you bring an acLion against 
m 
=/for some a c t  which &&had n r 9g'nt to do, a nA you bring an 

h h  
~ l c t i 3 . 0 ~  against SE/J~O enjoin, and he d i e s ,  and the, next day 

John Y m i t h ,  who has no peal suocession in interest and i s  an 

inde~ondent peraon, come8 along and makes the same %beattt, 

osln you join John Smith, by substituking him, or do you not 

have t o  bring another s c i t  against him'  

! f ~ *  Olney. 1Vhg should you be eompeZled un&r those 

ciscumstances Lo ~ F I L ? ~  EL ~ B W  s'xit, an? poss2:-:ly it has gone 

t o  t rial en3 judt:ment may be even now in t he, power oT the 

aourt? Why should you be co@pelletd to go Jo through all of that, 

with a l l  o? tlm dleay and expenas, when, n f t s u  a l l ,  the ques- 

Gion i s  identical and t h o  pos i t i on  of ths park5es is identical, 

and in r a a l l t y  i t  i s  nuthlng 5ut  a S t a t e  o f f h e r  rying to en- 

$o-oe a Skate st:itut;e an8 ins is t ing  upon i ts  val idfty.  

h l r .  IYL~lokeraham* Take the case that  MP. Mitehell sugi 

gested awhile ago, about +;he 26 individuals--and tha* must be 

.the theory, Seoause i t  is beoause he I s  an o f f i c s r  o f  the  State.  

tTaw, sup-.)ose you have t w o  totally dlf f @rent individuals, am3 

on3 19 aued and he dles,  s nd the other a tre~gasser who 

comes along and s t a ~ t s  a simil~r treap~ss and. tkrestena the  

i sang. You could noii tirl.ng h3.m in by supplemental b i l l *  
3 '  
I 
i 

It r a g  be ZncanvenLent, bu t  i s  t ha t  not where you a re l e f t ?  

1Mrr Mitchell. You cannot bind %ha second man by 



judgment alreacly rendered on the other man. 

Dean Clar'kr I suppose there is a case rrjhere t b  S t a t e  

o f f i c e r  setrvg#, i s ,  in e f f s o t ,  a wrongdoer, and when the new 

man comes in he may no* be a wrondoer .  It is not, according 
i 
I t o  the cuestion ha p ~ t .  It is not  l i k e  su ing  a governmental 
i 

i' 
1 ' EJr, Chsrsy. lay 1 suggesh a lit tZe more ingenuity, 
I 1 

1 

i since we are getsting ingenuous. A plainbiff  in this kind 
t 

; o f  a c t i o n o o u l a  Lessen his rfrrk by suing more t han  one person, 
5 

i 
I .  

! and then i f  one of them clies the ac t i on  i s  s t i l l  going, and 1 
1 
f th ink you could brflng in sanebody else* 
I 1 

IiIil-. aaltchell. By supplemental biZ1. 

I, 
i 1 4 ~ ~  Cherry. Yes. Pour d f f f i cu l ty  seems to me very 
i 
1 vital--that if you have only one person and t h r z t  person d is~ l r  
5 1  

i 

then thare is nothlne; Co go on, and there is no sucaeesion of 

I 2nt;er;sst. If' several. people were involved and any one of t h @ m  
1 ; 
; is a l i v e ,  t he case would cant ln~let t a n8 than I t hlnk under our 
I '  

rule, on par t ies  and supplemental pleadings you mi&% g e t  h i m  j 
, 

; in, 
1 ' 

1 a f t e r  the c a s ~  had been t rFed-- 
I 

1 and faclCa, 
I 

1%~. Lemam(Continuing). And C takes up A f a  part, 



EIp, !V2alczrclham. Be was a st~arrggar t o  the act .  
I I 
I 

I i: 
I Ms. Lsmann. yghf~hen it is i n  that s%ags--%t i s  rather 

i 1 extraordinary f f  you can do' it. 

jgp * Cherry. Z.t:hink it is mom nea~ ly ,  poasibP~,than 
. 'A . .. 

. 3itpsIp. Lemnn, I agree w i t h  you ss to that, that the oacle 
1 

in kept al&ve, but  i t %a somet%moa hard t o  'k In@: a k hfrd g@r- 

I son in a sutlt at any stage, to whfoh he cannot be tiled up* 

ECr, Cherry. %'hen the re  is a oomrnon quea~tion of laws 

and facts* 

Jar. Mitchell .  14ay I su,;sest that MF. @&&@$ prqxarerd 

& new provlsflon about substitution and pxk it 2n brackets and 

put it u2 .to the cour t ,  It is P. mexw queskion of law. Lf t hey 

axy t h a t  the ~ l u b s t l t u t l o n  cannot be made--and I do not  see how 

they t2an avofld It--why, th,.n, they w i Z Z  s t i c k  t o  our exception. 
- .  
1.f t hey th ink  we are overestlmatin@; that deofsfon, they will 

adopt our alternatl'crs. WB cannot decide that. The onZy Chlng 
1 

1 we, oan go an is O h a t  opinion. 
!' 

Mr. Do~wor%ht Hay 1 m ~ k e  a ~ u k y $ p & i ~ n t h & + k  has not; 

been brought up? 
i 
I 

: r %r. Dobie. Will you gent lementa lk  louder? 
$ 

I . I 
& l r .  Donworth. I want t o  br ing  in a suegested thonghe 

I 

that J do not  t h ink  has been brousbt: the ~ $ ~ c u R E ~ o ~ '  ye 
3 



I The s t a tu te  on which the main p6rtfo.n of' tllis see t ion  i c s  

' 

grounded--3sotion C1 b on the preaading page, over on the Z e f t ,  

aays, "By or against o f f i c e r  of S-bate, ~ i t y ,  and ao fort&-- 

l i m i l a r  proceedlings may be had and taken,"etc* Now, i t  1s 

onl$ n s u i t  against the S t n t e  tha t  irould both& you, and t h l s  

I think carries f t  fu r the r  than necessary. L e t  us read what  

i s  in that isrruet flExcept when the, act ion is t o  enjoin e n- 
5 

/ foroement o f  a S t a t e  s t a tu te  or other legis lnt ive ena~tment;"* 
i 
I 

courts hold t h i l C  a cftg ordinance, is a legisLative enact- 
! + 
i msnt of t l ~  S t a t e ,  
i 
I 

1 ~ 2 ~ .  Dobie. For some purposes. 

@rilr. Donworth. Yes3 and in suing the aayor or aorgor- 

a t i o n  counsol of a c i t y ,  there  Ss no reasoQ w h y  the i r  success*/ 
I 

or canrlot be brought in, and i f  they t r y  t o  beat the jurisdiot 
i 
1 r 1 %  on, they ought to be brought .in. So that  ik seems t o  me that  
I 

i t h o  clause in brackets goea t oo  far, and wtr ought t o  hold 1% ! 
I 5 

1 only in t h ~  case of the Sta te ,  where there l e  any doubt abou8 

it. X a t h a t  not t rue?  i 
i 

I 1 
I 

I 

Dean Clark, Well, maer the decialon i n  Exparte La 
I 
i 

I - Prade, the -Lheo%y i n  tha t  case was that the individual. by 
I 
I 

evading the statute i e  acting as an 2.ndividual. 
i 
i 
i 
E hlr, Donworth. You con against the c i t y ,  h o v s e ~ ~ a ~ ,  1 
% 

--- I 
-L<. 1 i 1 7 without 2n-y i lm i t a t i on .  I 

1 

1 

I 
i Mr, Dobfe. In the Young ease, tha Supreme Court said 

1 
the offlcer in th i s  case is stripped o f  h i a  o f f i c i a l  or repre 

i 
I 

i I 



sentablve eharaoter anC is r~ubject in hie  person t o  the con- 

sequ.ences o f  his indivirlual conc2uct. T h a t  i s  p r e t t y  strong. 

I am in favor of doing t h l a  by f i l ~ .  Olney '8 way, Sf we can d o  

it. What T am ogposed t o  is bringing h i m  down there--or mak- 

ing the consent o f  the S t a f e  of f i ce r  to khe sukbitution, or 

Che law of the State, obligatory, I think tha t  ought t o  g o  

auk. I th ink  if we xan do this i t  ought t o  be aons, It; is 

hard on him to h . ~ e  t o  b r i n g  a new su2t.  We cannot f ilghk 

t h a t  La  Prade a w e :  -YYG ym can put f t  up to the court whether 

t h i s  does n o t  speclfy the substance of it. 

Doan Clark4 fTly idea was of saving something from the 

m e  ck. 

jJ17* Dobie, Yea, 

Dean CLark. There was a l s o  1 2 ~ .  Donworthcs suggest- 1 
ion that  if* this rille asplied to Sta te  o f f  ioers, would it not 

alao  apyly to the mayor of a c i t y ?  

WP* Dobfe* Yea* 

M r .  &ofl;fn. Yes3 but fn that  eane you coula sue 

Mr. Dobie. Yes, you cou ld  sue the cciy or  could s w  ! 

I uvould not have thought that.  
I 

NP, Loft ln ,  a 
j rd ina r l ly  you coutld sue both the o i t y  1 
/ L  I 

I 
i 

and the 0ff%0@3?8 ~ O U ~  



P h e  Ought nof i;h@ word "cityH be before 1 I 
1 

%he v~ord fof:'icors"? You could say " S t a t e  officers orr" f I 
L 
t 

t 
Dean C l a ~ k ,  should think 80 r 

f 
f !;Ira 1~1~toYlel3.. I t h i n k  that would be proper, beoauae 1 
1 

I a c i t y  or83.nance is a l eg l a l a t f ae  ~nactment~ 
I I 

Dean Glark. P~ankS.y, 1 wae intending to -include it. 

Prof. Sundetrlan:: . Bh t i s  t h e  d i F f  etrence b6twseB; 

I Stat@ s t a t u t e  and S t e a t @  legislation? 
i 

Dean CSaz?k, YQU do not need them bo%t;h, 
i 

I 

I 

i !be dodge. Suppose a S t a t e  s t a t u t e  is t o  c orract a 
! 
! 
i tax. thri; i s  unoonst ltutionally laid? 1 
t 

> 

! Doan Clark. was not sure t h a t  we had gone as f a r  
I 

put; f t r  We were t ry ing t o  limit & I 
a32 w s couldr 

Bydr. L s m ~ m e  \Vould no t  the same questZon oome up $9, 

an income tax ease? You pay an ir:comcs t a x  to the S t a t e  t ~ 9 k e -  I 
~ s r ,  ond -the S t a t e  treasurer to wl-:om you paid i t  bas gone ou% I 

I of off3.{:8; and gau wan$ t o  substitute a near pstrson* 1 
I 
/i 

~ J P ,  Dodge. I thlr& the ef f act  of the decision ~ P J U U ~ ~ *  
I 

be moral, ratbar than anything ~3188. i 
r 

I ~ e a n  Clark. I suppose the essence of the declsioa I 



is that it wouLd be applied to any c a  se usl.lere the defendant 

may be cons!.dersd a cvrongdoer, whan he ems acting indi~Zd~aLlye 

Iqb. Lemam. Xf you a re suing an internal  c ollec'cor 

of  t h e  rJnited Sta tes ,  you cannot substZdlx'ceg you cannot; sub- 

, a t i t u t e  h i m ,  
I 

I 
I Dean Clark. This La l ike  tha t  ease. 
1 

I 
I Mr.Lemann. Thsn 8ect:on '780 does not  a u t h o r i z e  it, 
I 
I 

j even in the Federal cases. You cannot do It Zn any case 
I' 
1 then* / 
: 

i Dean Clark. Xi; does not nuthorlz;a it i n a n y o a s @ ,  ex- 
1 

: cept tha t  I suppose the Federal Qove~men% gives c onaent, as 
I 

!you have indfcated, 

$ 8 ~ ~  Lemann. S e a t i o ~ 7 8 0  says relating t o t h e  dischargh 

o f  his o f f l c i a l  dutisag i t  says, vWhe~e, during l;he pendency 
I 

i o f  an action," nnd so on, -F8brou~ht by or against an o f f i c e r  of 
I 

! the  United States,  or of a county, oity, or other  governmental 

i agency, and relating t o  !&.he present or  future discharge of his 

I of licial CLuties, such o f f i c e r  dies,  r eaiynpi, or othenwise seeks 

i t o  hold such of ficet" that the  a c t i o n  mag be c o n t i ~ t ~ ~ e d  agaflnst 

: h98 succerss~r in offics, 9 h ~ t  is t o  say, if you cannot aub- 
3- 

1 
I 
I ~ s t i t u t a  k h s  now co-22ac"i;~ sf %nl;crnatXr event@ fop the a3d 
! 

/ co -lector, and i f  you c axlnob do i t  Pn %he Federal c o w t ,  I 
I - 

I 

I 
I 1 Ohfnk it LG slsar thut you caqno% in a S t a t @  oase. 
1 
i 1% looka aa f P  the s t a t u t e  weye l5-mi$ed to junceion oslses 
1 

as t o  the present or future discharge of o f f i c i a l  dueiea* 



a r 

%ir. Donv~orth.This case c l t e d  was t he case of 8 S t a t e !  

s t a t u t e  * 

Dean Clark* Ye38* 

Danwopth. And ttrhat was the  offiaer by the ddefanl 

@I%%? 

Dean Clarke The Attorney General. 

1kBr, Donworth. As I unddrstand it, there is a motion 

that, as I am at prelssnt advised, I would rstrlke out H l e g i ~ -  

latiwe ensctment? and save wha.t we aan f r o m  the wreok.(laug 

B I , I ~ ~ o ~ B L I ~  Dean Clark, your statute does not a l l  

su3s t itwt;%on of one a f i i o @ r  f o r  mo th - r  whore the matter pe- 

latQla t o  present o r  fu ture  discharge of b l a  officlal dutfes. 

T h a t  is v s ~ y  important$ because take the cage of the a o l l e c  

or  UP internal revenuc3. The 036 oollector has eollecLcd t he 

moneyt %ad. JiT you bring s u i t  against hQ# waer the old not3 

--you cannot krlng suit  agalnst the present aalleotor. Undel 

thSs statute, you aouPd not sue his suacessor, because f"ci 

not; s m t t a r  relatflng to t;he xmssnt ar mtwe disaharge o f  

h2s B u t t e s .  iie i s  be'ing sue6 for 8ome mls&pprap~ia%ion o f  

the money by his gred@oeslgor, and your except 3.011 does net 

Dean Clark* Before t he, brackets, RuZet 41 slays " R b  

successor in o f f i c e  ma*j- be subtftwted as a party and the 



1 4 ~  I J i t  ~he11. That is ritght . Then I have a s ugg eat-  

! Lon on that. It hlnk that ought to be "~tatcs law,if ins-bead 

of R S t ~ ~ C o  statute," if we a r e  going to cut  out HZegfalat ive 

enactmentH--'' a t e  l a w B  bi uch as the  a c t  ton of a Sta te  ware- 

bousa aomfss ion flxing rat;est and therrs are a l o t  of S t a t e  

skntutes whero it would be a s;:it againnt t h o  State3 and an 

ordi r of khe cormnisslion fixing ratea 2s a Lsgis ln t ive  a c t $  

and they have hc ld  tba.t %G is th- a o t  o f  theState, 

! 1 p ~ b v l a f e n s  of t h z  amendment whlch sags that no S t a t e  shall bs 

r i sued withoqt 9ts consent$ bu t  it f e  not a statute. 
I 1 L I [ 1 

M r ,  h n ~ o r t h r  Bas not Federal jurlsdictlon bean* % 

I 1 1 
1 

j g 

away in &l -those camfa? 

i 
E I M$$ch@lLr Well, I usea tha t  a s  an example. 

There arts certain exception& 

I statute. 

i 
Nr. Ml'cchsZl. How have we % a f t  this csxoept ion, t b n t  i I i 

/ what is the motfi.on? I 

i 

Chairman, to groteot I 

! 
I 

s Z t u a t  i o n  that you r e f e r  t o? 
I 
I 
I Nir. Oxnay. Is t!.ii not tha situation in regard to th 
I 

* 1 

I s ta tute:  &hat uiidar this decis ionundor  ~ ~ a r t e ~ P r a d ~ ,  1 I 1 

leas we can find some say where;->y, by further fagts, 

sborving of a r t h e r  facts, %e can esouge the complete 







That La Rule 41, which says, "In EI i t  t o e x e e u t e  the  trusts 

of a w i l l ,  it shall bs not be nscuasary t o make the Lmir at 

l a w  a pra~ty;  bug the p la in t i f f  shall be a=k l i b s r t y  t o  make 

the befr at law w. pr.r%y where ha d e s i r ~ e  to have the  w i 3 . 1  

i: 
i .d 
I; !:re qobie. y b t  Aoes not often ?om@ up in tho Federal 
t 1 
I '  

I 

i Q B U P ~ .  1 
r : I 

I 

I t  MP. ~ o n w o ~ t h .  What rmZe is that? 
i 1  
I I 

Dean Cia‘% . Rule 41. Thkt I have not  intenaed t o !- 
I/ 

I : cover at a l l .  
i 

1: Mr. \Tfilickerohamr X e u p ~ ~ e  i: had soin% useful gw- 
I 

/I 

i: Dean Clark. !Fie have been unable to d l soove r  any3 ! 
i 

1 i l  
I 

!I 

on& wa sonderod if it sl.d not an; thinga that, conceivably, 

1 m?-ght not he 80. TTken ~ P B  YOU going to establ.isha w i l l  in: 
I 

I 
I 

Wickersham. T h i s  i s  no t  t a  e stablish a will3 I 

i 1.t; to execute the trustrn o f  a w i Z 1 .  
1 

1 
!F 

+ ' 
I s  M r .  Dobler But af ter  the semicolon it eJaya, "BU* 1 i 
;I 1' 

tho plaint iff  shall be at l iber ty  to m&k@ the hei r  at law a ' j 1: 
!< 

par ty  where hedeslres t o  have the w l l l  astablisheclaguinst 1: 
I 

1 
1: hLm2m." i 

I 
I 

5 I 

1 1  
ii MP* TWickert~ham. I Chink that is bad pllraa~ology. t 



o f  t he w i l l  mode bilirling upon him. 

*n 

iiir. %icksrsbsm. 1 do not supnose the construction o 

a w i l l  would of t en  come up $in %he Federal courts. 

~ ~ { p .  D0bj.e. I know a number of Federal suf'bs invol- 

vfng the constructiorl  of a w i l l .  

i: 
i Kickeraham. IC sag tha t  does nub ar ise  v e r g m u ~ h  
I 
i i i n  t h e  PederaZ crourt;~, but ueuaZly in the S t a t e  c o u r t s ,  al- 
I 

1 

j though i t  might arise fn the Federal court. 
i1 
i E r r  Uobie. There are a Parge ntunber of cases--I 
I L  

I' 

to talk about my own book, but in my case book I have a num- 
i 

ber of case9 there, ant3 that  l i ne  of d f s t i nc t ion  between 

what the Federal courts &o in pr'obate matters and cannot do 
I .  

i in probake matters 58 very diff loule to &eciBe* We have no 

probate procedure, but  where the ~ C a t e  p@a.c%&nrxra pomil2;s an 

indeptsncient bill t o  have the w i l l  acst asSde can be b~oughk 

Yes, suits t o  oonetrue the 
/ aireations 

/of a w i i l  might be b r o q h t  In a Z1sBcsrcil court. 

MF. Dsbie. Yee. 

Mr. YiRTiakersham. Therefore, W@ migkt; as well. put it 
1 

1: 1 ,  in. 
1, 

Dean CZark. Wsll, in praotit;e the only ease where 
l 

i t  ha8 been aonstrueb--%bey d3.a not try it in t he case 

Ikl u.8. 170, which was a sui"Et oc.lnTo]rae a peraonal t r u s t .  
1 



T h i s  -wle  goas back to %le 50 of the fonmer Equity Eu~es ,  

whibich vias promulgated in 1842, and Ze very obviously taken 

from Order no. 31 of the Court of Chclnce~y of England of 

F 3 lhils is the o l d  English chancery r ule i So that you can s ee 

that the o r lg in  09 i t  is very oLear. Now, it seem to me 

thanat that goes baak t o a proceClure that;, in practice, 8k lea&, 

we do not have in %ha Federal courts, and kf' thore ,  2s any quea- 

tion about the construction of a w i l l  is joined, w i t h  a l l  our 

rules about joinder of p a ~ t i e s ,  we cio not need to t a l k  about 

Blr. Dobie. bvly not leave them out? 

D ~ a n  Cl a~h .  If there fs something that Ss not oevers(i, 

lapilr. Loftilnr Pseoond  Err %biefs motion. 

Bar. MlrchefX1. It w i l l  be ~o ulderstood, that  this and 
- 

E q u i t y  XU% 41 ~ 1 1 %  be ~mitksdr 

We w ill now t alce up Rule 45. 

Dean CTark. Let me sxplafn about thicl Rule 45. T h l s  ; 
2 

s u i t  as a raprasentative &f a olasa i s  anmethin@: we ~lways  j I r 
.talk about, bu t  acr to what it really xiearn, that i a  alms% 

<2'$ *$$*>&$ > 

unknown. That is, in oertsin*&~ where you have a' c l lds  ! 
j s u i t ,  t h a t  is 8 x 3  pfg:%, but the ~xtsnt to wb$ch goes, 
! 
i .  ' 

how far representatives own go hsa not been clearly defined. : 

Now, w e  have done, as t h e  foo tno te  Z;o that rule pafnts  ouf, 

I 





not a mat tor  f'or us and it seema -to me we should l-ave the 

p~ocedure  by which the alass s;:itsc an be brought; with the 

a f f e ~ t  of t:he judgment tha t  i s  reooversd on themfpi t  seema 

t a  uae we wiZf have to h a v e  that  t o  the courk. 

Mr, Donwor$h. I had occasion awing paeC years t o 

bring a ~1~238 8ult of c~nslderable Lmportanoe, and T made a 

pretty aare fu l  investigation of the l a w ,  and I found it not 

8 0  d l f f  f c u l t  as one would imagine who ha8 not ha& the respon-' 

b i l i t y  of acting under % t r  It was a case o f  two rno~tgagee! 

seourlng bond issues, and there was a doubtful question be- , 

tween the first mortgage, bondholaartl an& the sanond mortgage 

bon8hald.era. Two banks were, a o t l n g  respsctively cra Cruattrea. 

Of course, thsy colQd not  decide the  queertlon, and the ques- 

t i o n  was how couZd they make &n a djus-tment t h a t  would be 

blndlng upon the bbondhol.do~s? The pvsperty was tvororth somet- 

thing oasr~$2,000,000, and a nmbsr sf bondhblders undsr sack 

class-'-there were about 759 under the P i r a t  and about; 900 . 

under the seeon& mortgage, and we fortunately h a d  t h e i r  names1 

and adareeaes of O V ~ P  three-fourths of themr Well, v s l Z l  
I 

sag thisI that we ,did not; have to take, the respons ib i l i ty  o f  

judgment, because before we got t o  Lhat point  Congrea~l en- 
1 

aoted Section 77b, to our great j o g  and satisraction. 
f-3 

Mr. W%oke~sharn~ Lhnt is one of the good things ! 

I 

I 
! tha t  $ ~ o ~ . ~ x L @ B B  done. 
i 



&, à on worth. Pen, but I fincl tha t  the Federal court 

incluCiing t h e  Supreme Cour t  of .the United S t a t e s ,  i n  ~ e c e n e  

dealsions, th~t is wfthin t e n  years--the Yup~eme C o u r t  of the 

United States held in one case that whelp@ t h e  partfeseelacted 

out of a very numerous elass ware euch that Federal. jusi~idict- 
I 

I $on etxistod--for instancle, you t a k e  a Zot  of p l a l n t i f f g  whom ' 

i 
I 

iL are  oitizcjns of the S t a t e  of glrashlngton, or vice versa, or take 
1 
i a Lot; of a i t i~ena r  who are aitizan.8 of CaLifopnia, Louisiana 
i 
I 

i 
; and o t k ~ e r  Sta tes ,  snd there m e  a lot of Aalsndants who a r e  
1 

1 o i t i sens  of IYashington. You could brlnz that s u i t  in the D i s d  
i 
I 
1 trict af WashSnyton, cnd omilt any i:.kiividual member8 of the 
I. 

i olac~s who zowould dsfoat  jurisdictionj an adjudicalon entere 
I' ' /I in thn t  a u f t  was blndlng on a l l  ooncorned. The cour ts ,  how 
i1 
1 evar, s c ruu t in i zed t  hi3 principle vrith gpeat aarer You must 
j '  I 

i 

! I 
h,ve er~ough ghpepresentatives of both p Z a i n k l P P ~ t  and defendants 

I 

I t o  make it f a i r l y  ~epresentativcs. Tha t  was the expreseion--: 
f 

You must not handgfck your pazatfe$. 

I 
i 1 happened %o seleot  23. I picked out  eho~le who VJ ere aost I 
t 

l ike ly  t o  L i t i g a t ~ ,  and those o f  oppasin@; vlewa, and I found I 

I 
IJ - 

23 who ha8 1ndiaslt;ed ogporting vlewa an one s i d e ,  and so I i : 

thought I woul.rl make ihe nurnhar on the  other s ide the same, 1 
- 1: 

%-nG t h a t  was Qons, Nor:, there seema 60 be a s l2 ;u~t ion  where! 1 
I 

! %here no o t h : ; ~  way of settling ra ~on-troobrGed p r o p o d t ~ ~ n ;  I 

i 
I 
I* 
i In that sui t l  and i t  may be, as Juage WggT says, that the - .r i. *, 



ultimate ef fec t  of the judqemtn is a matter of substantive, 

I ~ J  y e t  when you a>?@ dea l in  with a of settllni?; a laws 

Rna pnr t i ,es ,  1% Baama p ~ u p e r  to bring t h i s  in .  I thlnlr the 

rule has a real Sure tion tklere, Now, the, ~ q u i t y  rule says, 

When the queaticm 1s one of: common or general in t e res t  t o 
f? 

many porsons oonstituting a c2asa,H and s o  on, one OF more may 

sue or defend for  the whola+ 1 d i d  not think o f  this po in t  
I8 

i 
coming up and dld no t  brlng my ~ @ % B o ~ a n d ~  of authorltiss %ha% 

I 

I 

1 3: prepared in the I l t i g a t i o n  t k a  t I re f  errad t o. have not 
1 
/ *  any part icular suggestion to make about th is  at the presene 
!' 

j , t;ime. I might have in ter ,  at tbe next acrssion, when X have 
I 
! 

I i ha& time t o  look  tbe matter up. 

1 
i bzp. Dobfer I woQd l l k e  t o  aay one thing that Dean 
1 

I, 
i Clark probably knows--but everybody canrsot keep the ~ q u i t y  
i 

t 
rules at ;:he end o f  "iheir flngarrtigs. But th i s  present I /. 

1 E q u i t y  Kuls 3~ supplrintsd the f ormar Rule 43. 'UmIer the 
I 

1 
j 

o ld  rule there was an exgress ,F o v l s l o n  that i n  auch casea 1; 
I 

i the ju&%raont shrill be without prejudice w i t h  the righta and ! 
I S  
! 

1 olaims of the oppos9ng part&esr I 

I 

j 

I In d ~ n f t i n g  the new rule, they left t h t  outs w i t h  
I 

t I 

[ the i d e  that in csrtailn asses it wouldbe binding o n t h e  
? 

I 
b 

m ! 
I I 
I 

I olaes. Therea re  a number of derrislongl as to the extent 1 j 
I I I 

to u,hich 1% .Is binding. Tho leadine case 28 "%!he biupd@me, ~ , , 1 

I 
I It i s  a big thing, j 
j =of RE H w s r  m- a. Csrldwell, 

I 



and I think if wcl<&an shraae, sowthing t h z t  i s  fairXy lyslefltnTta-- 
; ./ 

if can -make a/klar,sif %cat; ion t hat the Suprea,rne C Q W ~  will 
I' 

I 

lr accept and *ha% w b Z l  br ing l i j ~ h t  out of fiarlmess, ic would be 

; be very desYablei? 
t I 

A 
6 ,  

k~,; Donwor;t;h, But the Supremet Tribe o f  Ben l I u r  cacle 
l 

i d  to w h i o ~ / ~ u  refdrred was against a corporation, 
I 

i 11 
I f A  - , "2. Dob~e.i They held in tha t  e u i t  t h e  the clecree was 
I 1: b$uine. 

2: " < 1 
rb 

i L  
j ,- 

r 1. i Z- 

Dean Clark, T3a~ I say that I was intellding t o  s ta te  
[ = I  'i 

r"i;anything more t b $  sxisting l a w .  I think we do s t a t e  exist- 
I 
7 k k  

* J ;', r I : I; b e ;  law stccura%el Ke have spent a good deal of t i m e  and 
. '/ I 

, '  0 

( [thought on it. here $8 A case3 where, if a lawyer g e t s  
j: 

I jiiito t t ,  he 2s oi.ng to be at Bea e s  to what the e f fec t  of the I i 
tl  

I . 
I 1 
? 

1 
i , ~qu i t y  m:ls i~. 1% seems t o  me that' it would be bad t o  &@&%& 

t t 
1 

! ls~meel fng pa r f ac t l y  Sn b e  durk, which is meaningless, o~ mean , 
I 

!&ven suggest the wrong thlng. 
I 

If you read the  Equi ty  rulo, 1 

b s  it stands, you may have a aasenwhere the qu~skion i s  one of 
1 I 

(camon or general intereetw the matter i a  res ad&d$cat 
I 

I 

k ~ n o t s o u n d e r  thsFedleralCLeoision. lV@aargno t t ry ing to  
! 1 
I 'i 
$naot nsw law o r  substantiva law, but we are just trying to 

I I I 

I 

$ell the bar what 2t is  a l L  abouCI 
I 
jl  

I 

I 

1 
I Donworth. Do you mean the Federal declsiono are I 

I 

$n f a v o r  of bfnding the olasa by t h e  judgment entered$ 

Dean Clark* Zx~apt whet we have covered by the ffrst 



eentenoe. The case of Zh@  upr re me Tribe o f  Ban IIur vs . 
: CaldwelL was the case of the otvnership o f  the h.xpreme Lodge 

I of a fund, imcl "cat is the  trce alaslj su i t  case, where, b v -  
I 

ing adequate ~epresdnZ;atlon within the S t a t e  you can adjual- 

! ' oate the rightrc, 

Mr. Wickersh&mr Take the Copnett oase. You have 

I the same thlng there, 
i 
I, 

I 
Dea Clark, Yes. Now, taka a e a s e  of a taxpayer. 

I 

: T h a t  is not n olass  su i t ,  and tbai; woulr not  be Pea judlcata. 
I 

: 3 
I Sugposs a taxpay r brines a u l t  i.nd says,  he whole thrtserssmen%i 
I bt 

ie i l l ega l ,  and I am cl oing It f o r  tha banef ft o r  811 other , 

Caxpayers." IIe gets a deafsion that; It is i l l ega l ,  T h a t  1s 
! 
! 

t 

I Dob3.e. They have held also that they cannot j o l n ,  
I 

those togs*&@rsr l o r  t h e  purpose of making up the jurisdictional 

/ amaunk~d ;;hose dag cratega* .t;ba"cire &papreme Court had t b r e  

i' i s  m% $$ge :le,alassi~ clamon Law cateaggrg.. T % k i n k  i f  you o m  
[I 

I 
L 

I breng light bare, you ought to do 9t. 
1 

I f ~ o m  %h*@ 
t Myilr. OZney. The prinoiple ilnvolvad hers/ undeunen"cmjl. 
I . z 

I point o f  o i  ew of numerous parties, whloh is, perhaps, mure 
i : 
I 

I 1 important than any other  citse. The, principle involved i s  
i 
I 

1 the eeouring of hi Jtldgment tha t  is o o d  against a man when 
i 

i he is not actually in t ho suit ,  anC: i t  a l l  &,epen&s on the 
I 

/ quetation of: whether u r  not he was Zairly represasntod in the 



, vhrhfich i s  good against t h e  man by obtalnine; a judgpant against 
, 

a ragreesntat W e .  Novr, the  illustratfons of that whlch some 

up a r e  axcoedingly numerous. They apply t o  Judgfi~nts again 

publ lo  offiaers a& rep~esenting a taxing d L a t f i ( t t  and the 
1 

taxpayers in the district, and the psoperty owners, an6 the 
I 

I 
1 var la t iona  und d l?  f 9oultfles in it ape great. @he One rule 
i 
I which c e r t a i n l y  i s  the rule--the one case xhvhlch 5 s  w i k h h  
I 
i 

the, p u l ~  5s  the case to which Dsan Clark ~ . B B  refetrred, of 
I 

;( 
where the intorest 5.g a joint intarest anr! a aufflofsnt nwn- 

ber o f  peo-,lta a m  made defendants, so %ha$ that nwfiber can 

i 
! fairly be taken t o r ep re sen t  the c&erss, and da ~ e p ~ o s @ n t  t he l  
1 

oxass, s o  tha t  when the thing 2s ~ ~ ~ k ~ t o u - b  to 8 conclusion ; 
! I 

/ i the judgment would ba held bfnding as to a l l  members of the  
g 

i &Lags BU'G BE 1 5 ee Itl this ruls 923 going to be extended ! 
1 
I 

j as t ime goes on Into matters t hat a Pe not mat2;ers of joint; 

/ interest merely, but matters of :omon interest. I can see 
! 
i 

i f no reason, f o r  example, w'?yJ, when the quaattidn i a  simply o m  
1 I 

I 

1 acr t o  t h e  va:' i d i t g  o f  a tax a2d a s u i t  i s  brought for  the en- 
! 
/ f orcement o f  t h a t  t a x  against 8uch a number of taxpayers a B ; 
I 

i 

.t;o mke 21; c ecktain that the mat2;or  i a  eanteatedfairZy 1 I 

' fought out--that O h $ t  judpent  h shoulci not; be binding on I 
I 

I every baxpager in that d f s t r l a t ,  and sooner o r  l a t e r  the 
I suah 
i 
1 oourts are gofng t o  aollsto some/eanoouaioa cas that8 and we 
I I 

i I Bo not want ot be here Zn a positZon of lergislatin(?; upon a 
I 

I 

i mtter of that sort--and. tZ la t  2s wlm t p9e are doing* We want 
1 

I 



psovlae that these actions can be brought and juaments  

obtained in these oases, bilk j u s t  whak the effect  of those 

judgments may be, in the  wag of we ought not t o  

debermjine, We ou$ht to Loatre that t o  the oamt, and leave , 

$ 
I t  f lex%bls,  so that they can ae{-jnXy the rajaaons-=apply$, a 

/ 
! reasonsble FUX@ and apply it, garhapa, progressive rulee asc I 

Cine goes on in conneatton w i t h  it. Ye ought no% t o  endeavok 

t o  l g g i s l a t e  upon a suSJect of that oharacte~r 

&. Dobie. Would you l e a  vo all that s t u f f  out, than, 1 

mthaC al.feo%:i the force of .the judgment? 

MF. S,smann. we got  the power to pass on that? 
, I I 
1 

hZr. Olnag. Z do not think wa Iwe9  and it axso strike# r 

me kbat there would be difficulty in staking ~ u l ~ s  
I that have 1 

been followed by the aourts t o o  aompletely. f note i n k h e  

Bfscussion one of the  qucalifioatlons clabtmed i s  tbat the re  
i I 
I 

ehauld be f a f r  repronentation. T h a t  l e i  not the law. 

E/lrr &xzworth ha8 jw t  passed up a suggedt- I 

i 

( ~ e a n  Clark r -ad a papep prepared by D ~ o n ~ o ~ t h r )  

Hr. Hitahell. T b ~ t ,  tests  the d i f f i c u l t y  ~ n d  1 ~oubf;/%f I 

I I 

I I we have au tho r i t y  to do i t  anyway* 
I ' 

NIP* Donworth. Is I t  n o t  a vary important featttrs 1 
1 

of khe Fsi;ei%aT jurisdiction? gat  only the The Supreme ~riber/  
-4- 

t 

of Ben Hur caro@, but ot;h@rrr? i 
i 
I 

i 
1 
I 



1 M Of course, it i s  fmgortani;, buS; we are 

other serltsnce th~t -iu por t s  t o  add together tPletrrs claim for 

khe purpose of' givlni?; jurisdf  c % h n  under the 8-kal:uta as -k o 

i 1 t h o  moun t  involved. That certainly 5s outside of o w  pro- 
! 
I / vince and changfng t k m  J i r ~ l s d i a t i o x ~  of' the Federal. eourt.  If 
I 1 
/ ws say, " t~e l l ,  they havo got j u r i ad ic teon  in that lrind sf a 
1 

klnd o f  a case, when, except f o n  our rule they would not  have 

it--" I Bo not t;hink we could do that. 

%IF.  onw worth. Wow far does your objection %oY Would 

you isavs ou-b tba  WWJB ~ u l e ' l  

Riir. X i t o h e l l ,  No, I would leave out the f i ~ a t  para- 

g~auh, whore it sags, "There a sum is a r equisite to founding 

a Fede~sll jurlsdfction, t h e  claim of' or  against thet alaes 
I 

/ shall, cont ro l , "  ind so on. X ~ o u l d  l eave out that  sen%ena% 
j 
1 Nlr. Dobi~. I wnuXd l l k a  i.o ziake tha t  motion. I 
i 
I 
i j think we can c u t  t h a t  o f f  p r e t t y  quickly. 1 make the mtj.Q~I 
I I 

i t h a t  that ~sntance be expunged. 
I 

I 
1 $3~. Tolman Beginning whsra l 
i 
i 

1 Mr. Uobie,. Dealing ~ 5 t h  tlze J u ~ i s d i c t l o n a l a m o ~ m t ,  
? 1 the sentence, "mere a sum 5a a ~ e q u i e i t e  t o  foundinp~ Ffsderal 
i 

I 
I jurisdic%ioneH I do no t  tl~lnk we have any power to l eg ls+  j 
i 
; Late, t ha t  i s  a $u~%u3l0 t iana l  question* 
i 

Mr. Dodge, %at i s  two ientenoes. 



7 

&bir, Wlitahtsll. L e t  t ake  them one by one. The f i r a t  
r 

!: point  $8 "~Kbra  a sum i s  a requisAte t o  foundlag Federal juris-  

dieClon, the c l a h  o f  or against the dlar~s shall oon t so l  in tha 

f i 3 s t  instancls, and -bhs claim of the fndlvidual in the other  

j Owo instanceeefl Now, that is a question of juriedictlon. 

1 I 

IVlFr Loftin. h a t  was your motdon, &f(lr. Doble? 

I 

I Mr. Tohan. I seaona '-ha motfton, 
I 

I 
~ T P .  h f X t ~ h @ I l r  Do you want t o  di8cus8 t lza t?  

I 

I 
5 M r .  Che4rr:r. Is that new, or i s  that the,resuJ,t of 1 

I 

i %he cases? 

Dean Clark. That just s t a t e s  t he present l a w .  It is 

I 
1 e* questlon again of whether we want to give i n f o m a t i o n a t  all. 
I 

i ft involves no chaw@. 
i 
1 
i Mitchell. Wal&l, we are, purporting to deal w S t h  
i 

la ju ~iadictionaX guol~tfton there. 

Dean CZark. I h&ve no wish to r e s t r i c t  any court f ro 

i going %o places PJhere t hey ought; to got but t h l ~  gzervisfon 
t 

1 

lur eplsenae Met been in squltg praatice since the  begimin~g, 
I 

: 90 gears, and wet have no t@ndency C b  7 0  anywhere sxaept  %o 
I' 
I 

I %vo%dconSualon.  I 
I- M r .  Olnep. J will. hsve t-o take lasue w i t h  you on 
t 

f that. 
I 
I Dean Clark, Take t h e  taxpayers ' suit ,  for oxampl@r 
I 1, 

b f ~  is. MitohelZ. There i s  a hood daaZ in it that ws 1 



i w i l l ,  no doubt, adop t  ; but heres -- re f our or f i v e  df f f srenL 

sentences, a nd we w i l l  h.ave do deal w i t h  them separately, nfid. 

i it is b a t t e r  to take saah one and have theam aerparately, and we 
I 
! have clean-cut qucs t f  on here. 
I 

i 
t h ink  it i s .  But I think i t  would be a groat mistake Tor u.s 

! 

; to provide as t o  the amount o f  j u ~ l s d l c e i ~ n .  
I 

I 

i 
Mr. ~onwo~th. We can leave t k t  t o  the statute. 

i sentenao will say ?%ysH$ those onporrsd 1' 
j '  
z 1 

I 
(The mot ion  was unan%mously 

I adopted. ) I 
I j r  

jl 
I 

I 1 
I ! ~ s l a t o s  t o  t he  e f f ec t  o f  a j u  sfit fn class cases* 

! 
I, 
i 

NIP, Donworth. JPIe clan leave that t o t h e  C o w  
1 

/ tlecislons, vuhlch are ~lat lsfacZ;ory,  and thcs CwGeA. &eaisionar 
y 

/ a re s a C 9 s f a a t o q  aalsor 
1 1 

I 

I b. Zeaann. In any event I 6x1 not think we have any 
t 

: I power t o  say wlmt ths ~ s f f e ~ t  of the judgment; i s *  
I 

i 
I I&+. Cherry. Well, Mrr Dobie poinked. out t hat in the 
I 

i 
i r u l e  which praaede~d the present Equity rule, that was attempt;& 

I 
1 MY. L@mann. It l a  not 2n the lgrearent Equity rules, 
1 
I' 

/ hou~evs~~-not; in Rule 384 
I 

I 

I MT* Cherry6 No, but  in -the pre~eBing 'Equity rules 
! 

34 I 
.>s 19fpe ~ i t g h a k l .  \mell, if wrs adopted. Judge ~lneg's 
3 i 
4 1 



r u l e ,  and preferred t o lenae if f l ax l t~ lo - -  

My, Cher~y( Interpoain?) . I waa only go1118 t o  th@ 

quecltfon of? our c o ~ ~ e t e n c g  t o  make the rsaomen6atlons. 

Lemcann. It mf.:,ht be a i ~ o o d  thing. 

Mr. Chsrry.. It might on the merits ,  but t he question 

2s whether it i s  within our provinae* 

M-a .. Lemann. 1s 5t in order t o  make a motion to leave 
nex* 

out  the  senkenae, or has that been a c t e d  on? 

Mr. ~;;&toh&LI* 10 has not been rrgted on. 

M r .  Doble, 14ay I ask a'quostlon about the last sen- 

m. Oln.ney. I malie, a motion Co strike out the  last 

sentence of h l e  45. 

Mr. Mitehell. That last sentence relntes t o  the e f -  

Is the-5.a any further 

d i s cuae ion  of that: 

gp, Pobiee I would ifke, to make that :he bas18 of 

objec t ion  that has bean -de--that %ha l a w  s t a t e d  here 
or O O P P B G ~ ,  

i s  not helpful/ and kbat  we ought not i;o go in to  i t  at a l l .  

Mr. Ulney. I woulanot say 9% is no t  correob, 

though I am not sure  about i t  bg any means. What I do sayt 

i s  .that in bha first place, i t  i e  not our TunoCion--that i a  

more important than anything else .  And Sn the ~ e a o n d  

plaoe, I think a nrff;ter of th58 sort should be Left t o  the 

courts to develop. I do not agree with Dew Clark at a l l  



, that- there hzs been no development in the decisions of the 

ooub-k uponnthe subgect. I -b hink q u i t e  the contrary i s  true. 

Xlr* Doble. T t h i n k  vrs have consistenyly broadened 

the  effeot of the judgment and decree in every cash  

Obeyr Yes. BBe want t o  h ~ v e  here in our praoed- 
k 
I 

: ure a grovision 'by which such s u i t e  oan be brought, and. tlzon 

I le"cth ecourt determine what the effect  of 'chose ju-enta ' 

I 

18, and 1 am oertsrin thst as +-imts goes on they are  g o i n g  'Go 
i 

/ apply the fund4mhtnt;aI p~inc2nle -that wherever a man has been 
!: 

1. genuinely fepresented i n  a pleae o'f l i t i g a t i o n ,  and there has 
i 

I been somothin& 0 2 .  some par ty  to it % h a  can be sald to have I, 
i 
j genuinely represented h i n ~ ,  and there, have been ca deterziination 
I 

I by the court o f  "ce rea l  lasues that are involved, both of 

/ law arid fact, t'rrat judgment i s  going t;o be binding on him* I 
1 

the& they are goilng in that direction, and that is t hs direck- 
I 
I 
1 : i o n  they ought t o  go* 
I 

i 
b ~ I P *  Dobietr You are afYeraid that  we w i l l  stop them? 
I 
L I 

1 be Olney, Let i t  develop, 
I 5 

I 
I 

i Tolmen. A B ~ ~ l a r l a t i o n  as to the legal effect of 
I 
1, w statu2;e is not procedure. 
k c  
i 
I Mr, Obey. Exa~tly, 
I I 

1: 
E Lomgnn. 1% is the ;(?8ers:al e f f r c t  of judgment. 
! 

%hat w o ~ l d  e a ~ r y u s  t o o  farr I l i k e  to see parople i n f o ~ m e d ~  



i 

, 

i 
I had t o  look t h i s  upsan$ 1 would have been glab t o  have some- 

\ 
body tel l .  me, b - i  BL~U. i do not th ink we osn *ortake $0 go 

beyond that. : i' 7 

I .  

5 '. 

lip. Dobier You do nod thlnlr that i s  a i'~,r&+t@ion of 
t 

Ppof Sundtsrlandr I do not see how that cot%%& puss ibzy 

'be considered procedure--the effect  o f  the Judgment, 1% abso- 

i '  l u t e l y  se t t l e s  the ultina2;o rights of' the party. A n d  that l a  
1 

Cho very eeecsnoe aT snubstantivcs law. I 
I 
I '%. Dab%@, Ara you in f nvor striliing that sentence 
t 1. 
I 
i out, Pm f, Sunderlwnd? 
I t  

! 
i prof. Sundorlanc!. I tliink w haves ~ o t  $&. are 
I I 

i clearly outs lds of our y ~ o v i n c e ~  
i 
i Hr, Dodge& NUT$ do you feel, M r .  Dabie? 
1 

I 
1 b ' l i~r~ Dobee I em d~bious about 9tl but T % hink if a 
i 

I 

j reasonable, nuibar o:' ua think that; It is que~tionable it 

j- ough;ht t o  :;a out; * 
i 
I MpnT,  MftcbelZI Thore  i s  a dilrtinct&on between o u ~  

i 
&etermlnlng the ef feet  of fi judgment upon t l ~  pilrties to the 

1 

1 

i P I U ~ ~ ,  and the elftirot on people w h u a ~ e  not. Is there any- 
1 
I 
1 

! Wing in that? 
i 
I 1 Rbr, Dobie, 3: think there is. If a reasonable nusfib 
I 

I 

oFs theset gentlemen thfnk %hat 2s beyond our pu~ol.ew, I would 
1 



I 
! 
I 

I@. &fitchelZ. A l l  in -Favor of atr lki% out the last 

j sentence of Rule 45 daa*i ing w i t h  the ef f s e t  of the judgment, 

! ~ 1 2 3  say "AyeUj those o q o s e d  "no." 
i 

(The  motlon was unanlmo~sly 
adopted* ) 

i 

!fa. Donworth. Z'he last gent;enae, ~i t iLLremains  in. 
i 
L 

MY* Mitch@ll. NU, we just; s t ruck  it out;* 
i 
i 
1 1%~. U U ~ W O P ~ ~ ~  The l a s t  remainfng sentencse T w i a h  Co 
1 
i 
i I speak of. 
1 

MP. Dohie. Do yaumean the l i ~ ~ l t  t h ~ s e ?  
1 

I I 
t&~. &mwor%h. The last son'cence that remainsr I 

I 
I lAT. OJney. "When persons having a scjved inkerest ar 
1 

1 

/ ao numerous as to make i t  ImpractZcabLe them a l l  before the, 
I 
t 
1  COUP$^^ an& so on one o r  more may inst i ta ts  a ~ t i o n  f o r  the 

whole I 

Hp, Dobia. Are y o r z ~ ~ ~ l n ~ :  to move to strike that out?  

I 
: Mr. Donworth, No. That t h i r d  sentenoe says# "when 

' 1  
i' pepsone havlng n sav tsr~ l l  intez?es.t a r e  so numerous a s s  t o  make 
1 
1 

! i t  imppacticab&e to bring them ~13. before, the COW%,. and 
I 
I 
r 
i 

/. object of the action i a  the adjuaica tion of &leims in or t o  
f ; 

:.petoific property, one or mope mag inst5tut;e ac t ion  for the 
! .+&, I 

i wholer" NOW, there $8 '&,:.- hhlatus th@r@, gou see$ x L ~  does 
+ 
I 

I I, no t  eay anykheng about tlzU 8efendgnts. To get whigt I am 
t 

; ~ ~ , t l s f i e d  i s  the t r u e  sale, of l a w ,  X w o u ~ d  add t h i s  provieio 

I 8 s  t o  defendants, af te r  -the word. Hwhole,fl put a corn and sa 
I 

i 
f 
! 

1 flan; a re~sannSle number of "chose, msrg be made &efendante as 



representatives o f  the whole. iYhan 'che complei nt alleges 

that the following 223 &xf?endants are in teres ted ,  the correct 

; pleader, t hat i s ,  %ha man vbo t e L l r ~  his s tory in good way 

will say, n T h ~ s  i s  a reasonnbZs number to be mads defendants i 
I $  

i in this caser" $Tow, v&mn the  oourt tries the oasa, in or- 
I 

4 

i 
i der t o  give 1% ths effect of a class ~ l u - i t ,  tZle cou r t  rmst 
! 
/ make a finding that a raasonable o f  tho~le int@reatsd have 
i 

/ been mads defendants, and that is a question of fncCs in the  

case whtchmust be ga%kc$dl on. Bo you appose this, Doan 

1 Dean  lark? 

M r ,  MftcheZ1. Is not the raquirement of a ~easoneible! 
t 

! number f o r  fairreppesentat$on-.&oeg not p m a l l $ h p ~ u g h  
i 

f k ~ ~  Donworth. Nor YJe hay@ not saia anyt;hin(a; as to . 

j &@fendants, but; only plaintiffs.  

Dodge. Can youhave a class s u i t  whereOhere 
a%d. 

a olass s u l t  was p8esible where a rum bas a sgesci)io $nter- 
i 

i j r  
e ~ ~ t  whioh he cla%m.ma i n  speolf  LO property. 

There a r e  s o w  of thoser aaeerr, an& I 

think; there have been a number of theme 

t o  ask Prof. Sunderland about %-rat--take, 

gra:n elevator cases. Tharg, Chs, &enorsits are no% auppo#ad 
I. 

i t;o be kept; asgap8 te. I think there h v e  been thoateecaaes 
I 



1 
in vdhich thag  sought to malre the interest separate. I thinb: 

! Prof. Sunderland can inskruot  ua on t hat, 
L 

Ppof, 8underland. I do not th.5n.k much instruo%ion 

: can bo giv.~n. I tb5nk there i s  great confusion* 
I 

I the confu$ion %a due, t o  the term noomon or general fnte~est,~ 
1 

i Nobody seeam t o  know what those t@sms mean. 

I kV 

I/ &IF+ OZney. o ~ l d  it be rlue prooaas of law to ~ e n d e r  
i 
I 
i a judipan% in a caas o f  thnt sox% which would be bfn&ing uaon : 
I, 
/' any one unless be was ctually before, tlne court? 
I ?  

I 

I ,  

I ,  
MP‘ Donworth. There have been cases where a g i e w  of 

peal proper ty  has been woquireq by The, supreme Trlbe o f  &&i l l rs i  

OP thatr and t h o  members of the tribeare, nwaerous and saatterw 

1 csd all ovep t h ~  country. 
I 

~lney, well, but they have a joint Interest kbese'a 

Ta that a several intereat  or a j o b %  
I 

1 i n t e r e s t ?  
I 
I 
t l  

MP. DanworCh, it i s  a esvsral i n t e rea t  of each ones 

gome one makes a deed to the  s~ptareme trfbe. 
1 

rely upon *tho Federal oourtar not to say when 25 people o m  a I 

1 pieoe of real  estate, 3 pagale can sue to determina the tAtle 
I 

I 

i 
1 o f  t he 25* The Federal euurts woul6 nevep say 'tha~. But 
I ,  

this rule w i L L  be considore& l i t e ~ a l L y r  
I I 1 

14~. 019ay. S-:-;p?ose t here are 500 of .  them, ~ n d  each : 
I 

: one has a severs2 intorest o 3 h i s  o m  in that one pfsce of 

[ 

i, 



p ~ o p e r t y ~  Ls 5% due process of law to adjudicate John Jones, 

who is one af them, who ha8 a cei3tain interest, is bound when 

he i s  not before the aourtP 

%, Donworth. If the corx~t  f i n d s  as a f a a t  that it P 

imp~acticable to bring them 2x1 before the court, and t h e i r  

i n t e r e s t  i s  the sama--I mean if they all depend upon %he map* 

! s t a t e  of factf; and law, and ii' pabrought a roaetonabLe number 
i s  

; ,  
in, and a reusonable opportunity has bean aocurdad all of the 

I I 

t o  corns J.n :: nd aesert t h e i r  rights, i t  i s  the onw way to do 
i 

I Mr. Olnegr Bu* when you add on thase other thiws t h t  I 

$ 

I you have spoken of, you come back to what Ls the fmdamental 
I 

! 

!: p~fnclple upon whfoh Chmcaawmust go, and that, that you can 
i 

/ pender a judgment w M a h  is binding uon a lnan not before the 
I '  

! court, when he ' k a ~  been f a i r l y  represented t h e ~ e .  

1 

i Mr. Dunworth, T h a t  i s  rtgbght. 
f 
I 

1 
t Nir. Olney. B u t  in the case of' a aeveral Interest ,  i 
I 

i 
i I where i t  oannot be safd that he wag fa i r ly  represented in the 
1 

/ [I proeeedlng, and i t  %a brought in such a way that he was not 
; 
: f a i r l y  representad, you cannot g e t  j u d ~ e n t  against him wi%hou$ 
I 
; his being a party. 

t 

1 

I 
1 

i 142. Nfltchell. We have strioken out the provirtion about 
i 

it was pro- 

; $&@& that; judgment would not be binding axoept w i t h  the  olaimg 
1, 



t h a t  the judwn4; paesed upon. 

3 1 ~ ~  01n~ney. if tkmk meane olsht or  more, v i l J  Bo fop the : 

whole =hare P;he~e i s  a a~vcral interpest 1% w i l :  causa t*laul~lbj ' 

I$Pr DobSa. I wouldi lke  t o n i k  on@ queetion i ~ ' b o ~ ' b  

thonu .I;h~@e senCena@rt+ I n a  number of the oo&e provJlsZoncl 
i 

I i they a re V @ F ~  mah braaae~ t han this. The$ sag t h a B  %here 

t h e r e  ' s  a wv.est;llan aP common or gane~al inttsree'k, or Che PG+ ,$. . . - 
a k 

t i ies &re  so nufflsroua that they cannot call bat broughl: b e f o ~ e  
> 

I 

; %he court: ) so that fn &. numbsr inartancerer under %he, --, code, 
1, b 

.tie bring thehem tn13, barore the  c ~ t w t r  The question comes %=,A$ s 

w h a t  kin& o f  odisesl aa w ~ufp, i s  it;# t o  vihich many persons I 

1 I 

1 ' app~y# and k2nd ~&mse the amber oi' persona 2s go ~ 3 . ~ 8 2 -  
i 
j' 

ii oua a8 t o  make i t ;  %ap~:ict2eribh t o  bKbg thsm before %he 
I '  

I 1 court$ and the, oasrtlrs are in u t t a r  conf~lsion* 
Ih 
1, Dab$@, knowkhatz but Tnaa% t o  ~srk, w&a$hsrt ' 

I 

it 
i a o n ~  aell:;~psrtely? Jtow want to rule, out tboas otheetr, j 
I I 

jl 
1 i l m i t i  i t m l g  to ehoae oaaecas @h.sse %ha g8rtSes a r e  sO IWmel'0~4 

@%I I 
1 

/ pie t o  make :.I; fn ipraot l .cn i~ l~  t o  bring tb~~nl/bef#rg court . ; 

1 t a j o i n t  interest a f e w  gsrooasauhl; t o  bo sufficisn&g whey 

1 



884 

it 2s joint the nwn'ber ou~h'b to be %nmaterflalg where it i s  

not s t r i c t l y  joint-- 
I 

~odge(Intergoeing). Su~porre T am threatened by 

a suit by a hundrctd dlfiqrsn% people, all basad on the same 

: question o f  law, but vn~yfng in amount, Hay I join 5, or 
I 

/ 200, and ge t  an fnjunctian bi&&ing on a l l  of them? 
? 

I&. Donvsorth. Do you mean in a s u i t  to quiet t i t l e ?  
I 

I I 
F*!,lr. Dodge, No, a b i l l  to prevent multiplileity of 

I 

i i azxtts. 
I 

I 

I1  hnr. Donworth. It hzs never* been appPied in t hat kind. 

I' ofaasg~ 
1: 

I ; I  

i 
Nr. Obcsg. In the b i r c u i t  court  of Appeals i t hink 

;I 

i ,  YOU cane 
i 
: 

Wlck@rsham. If the l i t igan t s  claim an Intero~C 
t 
i '  
in a s u i t  o f  real estate--if there wtrpe several  and oaoh one 

: 
i 
! 
' olaimed an interest3 suppose you ha8 a thousand acres of 
! 

i, land involve4 in a Fedtsral s u f t ,  by a whole l o t  of 3mentrmen 

1: !-who c2a2med alfiererrt; sntrlsar on tbhat land, 
I #  
i UP. Lemam. Do you mean on dilfferenS, plsoee of land? 
i 
I 

I 
i Mrr Wickarreharn. No, I mean on the smei$&~&L)T land. 
i 
t 
i: 
i But %they were a l l  based on some 'common claim. 

I M r .  Mitchell. Common instrument; i n t h o  a h a b  of 
$ 1  
1 

11 
I 

/i t i t l a ,  

BIT * !njickor.~lha~q. Yes, com,r:on in te ree t  i n  the  chain 



I ~ P .  ]Lemm. ygou~d tl~al; not be, u ~ l d a r  the ~ @ c o f i d  

sentence? 

%Iiir ,  Kicke Perhaps so. 

ld r  LB-~$Y~.X~-+ am wcnderiag wbai; oases would be o o v m  

eB by t h e  t h l ~ d *  

Dean Clark. The first one would oover the orepdit;or 

suitst the  seoond would cover Caxgayers sulks, and the thf: 

5nt;ere~t An the fmd* 

MI?, #obfe, The repor ter  has made it olear %habat t?ze 

acscond one i s  s ~ u r i o u s ~ n d  t he  kh!.rd one is a hyb~ld.. 

hlr. Donworth. hrs ~ 1 ~ 0  mnde i t  c l ea r  that y o u c a :  

not do  it hare unlesls i t  18 impracttcablar to briqs %&em a l l  

Mp. uob$@. That  is tht3 -po>int I ~ a i s e .  We are l i m i t  

2 ny* the oZd Equ i ty  rule 

Mp. Wicker8harnr Vlh~n the facts have bsan heard in:-&kt 

aaae as  t a  the number o f  LZttgants who nrs held bound--whose 

pepressntation was helB to b u d  those outslatp, they subse- 

quentLy t r i e d  to uvoZd tbe ef fect  of the action. %hat; wan 

that case that has b c e n r e f e r r e d t o .  

I@. Donworth. That was. mantioned in the sultY I d 

$ 4 ~ ~  Wickorsham. The 'Eribe was sued by name in the 

Ms, Donworth. And cer t  in indivldtaaLa were j o in@& 



'F - 
+ ';'r. + !\Ffcl:sraham4 Yes,anB a f t e r  judgment some 

of <;hi3 rnern'berss of "t;e class P J ~ Q  ware ~ e a i d a n h  o r  other  Stat;@, 

claimed that -I;hoy were no t  bound, 'bscause to malre  t h e m  partier; 

vdould r e s u l t  in n, l o s s  of the Federal jurisdlaC2on]i a ncl it 

was that they IT eret bound, although jwisdic t  ion was based 

sol~lg on d i v e r s i t y  of citizenshipg but f have not got  a 

atatemsnt showing the numbor or proportion of the.wholer 

P r " f ~ +  DO@@. Yfa8 tha% an aoti-on at law o r  a blll in 

zJpr Tiokaysham, A 3 1 1 2  i n  e q u i t y  but the ~ P % B -  

a i p l e  would. app2y. 

Mr, Mitchall, Prof ,  S~mdarland, m q  I acrk you whether 

as I underertand it,you are  s a t i 8 f l e d  w i t h  the f i r a t  setntonoe 

In Rule 45, exclei~t  *hat you sugges* that ths r equl~ement; in 

%he f i rs t  sentenoe, about t;ba large number i e  an essentlral. 

Do@a t h a t  atate  yow posi t ion?  

P~of. Sunderland. Wmre it is e t r i o t l y  B joint Inter- 

e s t ,  that is* 

Daan Clark* want to ask if it would be d e s i ~ a b l e  

to have a sent enoe 8omatlning l i k e  this x " A t  i; he institution 

sf t h a  ac t ionl  reasonable previous not ice  of the olaes in- 

%ereetsd shall. be hnd an? arlltspcsd, w i t h  a right t o  fntervene, 

with a vlew :-.o s e c u r i ~ g  ca8stquate pepresentation o f  the re- 

malning members of t ha  class, and until or unLetrs the court 

h a  expreselg eonseated t o  the withdrawal or dismiereal 



I I think the whole theory o f  %'his adequate sepseeenta- 
I 

I 

: tion in the courO vtouLd do whatever was neoeeeaxy- anyhow.Bu-k 
I 

that would be a Zitt3.e s ~ f e r  to put in a safeguard of that 
/. 
i a  

; klnd, and I do not see any r e a w n  f o r  not doing it, 
I 

i Mr. %dg;.~~. That is in terpnla ted in t h e  law, i e  it 
I 

i 
I: 

jl n o t ?  
I 

i 
i 

I 
Dean Clark. Thare has not been any speof f la  p ~ o v b  

1> 

/ @ion f o r  no%lc@, I take i t *  I take it, however, tha t  the 
! 
11 

/ r ight  o f  Sntervention has exilsted* 
I 
I 

I 
:I I&. Dotiget. WPIXX, l e  the b i l l  t o  r eatrain multipliaity 
I 

of aatlon under that seo~nd eevlCsncel 1: 
i t  

I b e f r  SunderSanCL. There is no o ommon intereet tbet.e. 
i ' 

of l a ~ r  A1Z %be @@$ah%@ are depenaent uponthe same question 
were varying in 

Sn amounb, 89$ 

lagainat: five, OP (s 2x of them, a nd wa were t; rying 
1 

i: 1: t o  g e t  o%he~s to come in, and .the, Federal o o u r t  proceeded@ 
I .' 

/ with 1% and %sous8 an in2un:hion--1 amet%gr obably 
IJ 
I )  
i' wrongly, that$% waa bincZing on the o2ilsa 
I; 
/I 
1: 

Dean Clapklrc think that probablgfs tha sseoond, but 



Mr, Ni tohe l l*  Iwas wondering wh&l?er, if you 

bpought a s u i t ,  nnd the rest of "cum stood around--I was 

eondering whather 1T  you brough2; a su2e you could leave Ghe 

iL  A C ~ ~ M  ~ a ? ? n t w g  oak-  

P 
abuaod. I do not  recall a ense o f  collusion. Do you % h i d :  

they hcve been abused, MFr ~ o b i e ?  

dabla. Z do not think so. 

They are too  cwnbersom~. Nobody 

wan%t;s t o  g e t  in to  one I f  h~ can avofd it* 

Toban.  X think there is an impartnnt d i a t i n o t -  ' 

I 
; i o n  in those ceaos which deal w i t h  severnl intareots not 
1' 

joined, bativeen the gomit-bing of %he ownera of several in- I 

1: 
:: terests to joiin and binding a olaes of defendants vrho hove 
k 

several intereots. It swmm to me %hat the case tha t  we 11 

h5v@ been considering are not ansso gWaEt: of several in- 
1: 

1 t a ~ e s t s .  This Ben EIur o 6 e  l e  a aaa$'-dP%embo~e of' a 
1 
I1 

rp.r,toj:nal inaur~ .noe  cornpan rnd. %hero  nrs very many ather 
1' 
' 0 ~ 8 8 8  of %:a&% clssar-while in w e  caa@ t o ~ h r l i o a l l y  %hey may 
1 

I 1  // 
hhva aever.sl intarsi i ls  in the %hole insurance p!-licy. B u t  

1 

i 

! these asses go further than that. They r ofsr t o  the rules 

and reg:iLni;$ons anti rates t bs ~ h a  ~(2nd in a aooiet7 
1, 

7 

ii 
I 
1; poasesaing asmts in whieb they a l l  are  in'berestedr NOW. 
;I 

I 

1 i r  
.pure oass of s u i t  bfought, fop  instance, by the  majority , 

I 
t 





v1Niakorekuun. Was not that pukat? 

l;ip 

vls$an or several inte~eerts be extended Co defendants with 
I 

ssva~al interests. It has been proposed bu-k not aeaondsd. j 

lililrr Zof  tinr lapiir. Donvm?th mado the moelon and I aeconb- 

i sd st, 
1 

k j s I ~ ~  Wicke~shblm, Arreaaona'ble number of those inter- 
I 

i 
I @&bed of those intcsrostad mi@ be made defendants+ 

i 
4 T~lr. Dan.-ortb, As rspresenf a t lves  I 

i 
I F  I 

Mr. Boblee A r e  you w23.ling to have that, Dean Clark? : i: 
is Dean Clark. Wait a minute. 1 

I 

1: , 

Prof. knderalanir. T suggest, Mr. Chairman, %hat 1 ! I 

1 
I i 

i think the re  is soat, advantage in w r ule whLch is trot crpe c i f i c j .  
!, 
Iz 
j 3: t h ink  that these oases are so important %bat the court 

1 

I 

I ought t o  k : v e  some, aah8m8 of action in dealing wlth them and 1 I, 
I' 
' !I daallng with t h o  speoliec ciroumstances t ha t  come up, and it 
!. 

( i s  very difTioul$ t o  lay clown any definfte &(stalled rules on 
I 

I 
the  sub j e a t  . IT we have same very general and vague rule, ; 

' I  
I 

iC  BUG^ as  t h a  Equity rule, the courts are able, in construing 
1 

11 that rule, t o  daal  w i t h  the aasas as they come up as they 
i 
k 

I /I 
i is should be dea l t  w i t h !  In other wortks, it givetl a vory d free 
i 
I >  
1 I< 

h a s i s  af deoiaion,  and 1 am %noline& t o  think, in such a 

dlfflcult fieZ& as th is ,  
5: 

/ flexibility in tho dec ls iona  of i.,ht, court .  . 
j j: 

I: 
' Mr. Donworth. .And ksre  you go back t o  th6EQuity I 



~ u S e  

prof. sunder2and. 1 bs l i cve ,  on the vshale, that i e ,  
1 

1- as g::od a provision us you could h v e .  

I Mr .  flonwort;h. It waer as a r e s u l t  of tb.t; pule 
i 
; the dup~eme Tribe oase went the way f t  dldr I 
I 

I Wir* Dobie, Yes. 
I 

I? 

I Dean  lark. h y  I speak of %hatr In the f ir8.t 
1 
i ' I place, the Equity rule i r c  u very aharp limitation on the 
i 
i oode rule. The Equity rule $8 not: the code rule, and they ' 

po ln t  out tha t  they hava a80pte& i t  from the code ru le .  But ! 
1 

i 

you w i l l  n o t i c e  tha t ,  instead o f  the alternative of the code I I i 
1. 
j > r u l e ,  t h e y  run i.t together.  ..% : 
8 %  

I 

i l  
E ow, going t o t  hs somewhat broader question whather I 

' 1  

i 1 

! we, ought Co do notk.lng t o  clarify vague gtsmpali-bies in ! , .  - 
f: - f 

11 i - / pleading Cq @t&, S muet say that 1 am a Z i t t l s  worried at  7 

I ,  

i 

I 
j: t;he tendency 'elm Comlt f  ee has more or leas  fotoLlowed. Par- 1 

j 

haps i t  i s  all right, but what we have done is right alow [ 
I 

II 

to go back t o  the judicial Zan#pwe, even t hough it %a a I 

1.1 
I t 

I 
1 p r o l i f i c  source of litSgatlon. There has been a suggestion 

i I 
$hahour rulesought t o  be models to be fol2owod. And I> 1 I 

I 

/I inaGsad of t rying t o  work out rule8 that  ought t o  bta 
ir 
ji 

I moaela, we havet accepted a l l  %he 028 mossy etatmenks t;h8;b. 

j3 t 
i have oaused lots of ZiGigation. i 

I 

I 
1 Now, hero i s  another caaa ahess the rules  are no* 1 

! I 

l i  
I 

Ik 
iz 
I1 

t 



clear, and we ju3t throw up OUT hands and do not t r y  t o do 

anything towards clarifying them. Now, if we g o i w  to 

bui ld  models, I nay a very serious question arfsesj I. mean 

if wa are going t o  accept t~aditional, moasy modetls, a very 

se r ious  queetSon arfses which on@ o f  ths mossy models we shal 

follow, -the Equity ru le  or the code rule; So much f o r  " c k a t .  

I want t o  answer now -b he question which W&B asked me, 

if I would accept Judge  onw worth's suggestton. Judge Don- 

/ vorthfs suggestion goes further than we had in mind= I 60 
I 

/ n o t  know that I wguld ob:ecmt to it: but we had not thought  
I 

I 

of FncluCtlng the def exxiants in t hut pa~ticular aaae. I thfnk 
I 

t at waulc! mako .tha.i; r u l e  include also bslls of peaclct unae~ 

class s u i t s ,  2nd with. the doctrine of regresentationi 
r :*. I+TitcheZ%. 1s it the law now that persom hav ing  . 

I several interests, and where the defendants are numeroucs, YOU 
i 

Il I 

oan group them or b r 9 q  in a group r@pressnting a clasir? Is 

1 that  the l a w P  
I >  
I 8ean Clark. T do not know of any aase that  goes 
I 

I 

1' qi:$t@ as far as t hatL 
1' 

1 
I Mr. Dobie. i s  w m s s t  ion o f  genenal ar o ommon 

1, 

i inte~est, whatever tha t  meaner 
I1 
I s  

1' lVLsi Mitohell. No, I am t axking about the thlrd sen- 
L 

/I 
1 tence. The ~eclond sentence i s  a c ommonflque~s~ion 
I 

ef Xasv 



Mr. -k ib le .  There thore  is no commoa, &%&on of l a w  

Dean Clark, T h a t  19 @QTF@Q$ 

I~IF, 84JIftchsllr Jtt haa beenmoved'toadd t o  it a pro- 

p'laiion that would make t h a t  agp2y t o  the defendant, so ibhak 

you can bring in a group o f  dsfendante. The question T aerke 

abouti that wae whether it was %he l a w  t o  d o  s o ,  or whether we 
I 
1 are making an advance on i%Lt? 

1 

I MP. 'I l i iok~rsMr Under the New Y o ~ k  praotioe, it says 
i 

i t ha t  wheres tha gueeition is one o f  gene~arl or cornon Interest  
1 

1 and the aartloer a r e  numerous, bne, or =ore may sue, or defend, 
1; r. 

I h b .  Wlol~ersharm~ That m u l d  OOVBP it. 
I 

I ' 
] \ ; T F ~  Lswnn.  That is p~actiawllg the language of the 

1: :I 
I 00d@?l 
i 

1. M r .  ~~lckersham. T h a t  is the language taken Prom the  
I 

1 %  ; old cod@* 

I ,  

i. 
Prof Sundarlandr Pss 1 but gs t praot f f)al confus ion I I 

t 
I. in'the d e o i a i o n ~  as to w h a t  are inoluded in those two clasaea+- 
j 

1 

i.- '.i 
i. '  as to common or general in%srest, or w h a t  1s included w ~ @ P @  '> 

! 

I 
! 
i cia lona both ways on every propbsit ion you suggest. 



!~fftchell .  Well, t h i s  proposal t IB t we h v e  before 

us,of t h see  dffferent classas a s  they are 8oes not cLear up 

: those unaertaiatics and ambiguities, 

1 
I 

Dean Clark. 1 eun very much convinced that it does, 
i 
'. :~nd I think ulees prohibited by the Comm~ttee I can w r i t e  l a  
I 
i ,  aornething Chat w i l l  acoomglish a o m e t h i n g ~ i f  P ~ o f .  Dobib, does 

I PZ 0% i ~ d ~ l t t e  2;h& standard WQT& firs% 
i 

Nrdr. Donworkh. I was not aware v b n  I made -bhat :no%% OB 
1 
I 

that the effect wars r@str ic ted  t o  the thPrd sentence. I am 
I 

/ m r e  of tha t  now. $be old  Equity r u l e  only p e m i t t e 8  %hi8 
I 

/ /  

th ing  t o  be done vhvhe~et therts wns a r e d  alasar. Of clourse, 
I '  5 

i I $  

the word Hclasaw i s  rru'bject t o  def in i t ion ,  but naverthe les~  
z 
I 

i. there had t o  be a c l a s s .  T h a t  means that they hnd t o  be+ just, 
! I  

i 
is in the  same boat. In the rule opgoai"c %this Rule 4llirthaS, 
I Y 

, i s ,  old  Equity Rule 38--25. sayr~r I 

I 

i s  

t a  many persons aonatitutfng a crlase oo numerous,@ eto.,"one, 
I j 
1 
;* ol? more may @ue or defend f o r  the whole.n I 

1. 
1 [ 
I That obviously @xcIuded, anything l i k e  several in te r -  : 1; I 

1 caste. They had to be, lsxactJy alike, and their interssts 

I: 
i: had f o be axaoLly allke--perhaps not  in dolaarar and cents, 1 
I f  
1 

jj but o f t h e  sszmenaturo. 
1 7  

1' N ~ .  Dobie, Do you mean w i n g  Che word flseveralyt in ; 



i t s  teokmlcal  sense? 

Mr. Donworth. No. The word 'falass" oarnot be & m e  

5-k i e  just ss if. they sai8, flarovidsd they constituled a claa&" 

,,nd ws know more abouC w h n t  ik me-na. NOW$ the G U ? ~ ~  it seem, 
I 

go@@ a l i t t l e  fur th .or  t h a n  thgt, usl guotea in th23 work on 

I. Coae :?laadins. It aags %hat when the question may be one of 
t 

1 1 

' common o r  ganrsral Sntorest t o  many persons, o r  when the pap- 
11 
! 
I t i e s  ::re S O  ~ U T ~ O F O U S  U E ~  to make kt Impmatfca'bfa t o  aue tkzem 
1 

; t 
a l l ,  ona or more may eue or aefend f o r  the shale. The seaon& 

; clause ignosss the class, n nc2 jwSi; make8 impraotlcability and 
I 
I 

i Hntmercsityu the t es t ,  and I: am inclined, although qh I v e  

 eat respaat for $bet thought that ha8 been gut in on t h i a  

draft  of t h i ~ p a r t l c u l a r  section-4 am Inclined to think %bat 

i the coder p~?rovttlion, which goes a little beyond the oltl ~uLepl, 
I 

i s  good enough. 

MI?. Dodge. It has caused a tremendous amount; af lit%- 

nrl wa ae r t a in l~ :  do n o t  x-snt, ss Dean Clark eray9, to 
' 

o l d  iarshionstd language if we can Improve 1 underst@B 

ess thme sentenaes are well within &he iaw* 

D e a ~  C&a3?kr $hx% i s  ~ n y  p~ofound conc~~a%on of t he I&@, 

Dodge, Do you abjeat t o  th-b, Prof. 8und.er%and-' 1 

Prof. Sunde~5an8~ I think that i s  s u b e t ~ t i a l l y  with-: 

in some lawe (L4ughter.) There are so many dif fersnt kinds 

that 3 wouLd no% say what the law i s c  



Tilr. DotQer 1s t % ~ a t  l i k e l y  to cause troulsLs w i t h  the 

old code provis  ions l 

p x ~ f .  SunderlnnB. I think wa ought hot; under criroum- I 

I 

i. stanoaar t a  take State coae languager I tla2nk that would be 
I I 

I a cal&mitg. I t hf& e l t h s r  we ought to t ako thflrs lan&mge 
I 

j 

/ tha t  t h e r a p o r t e r  h ~ s  su,lrgoejto8, or we ought Co take a 'ule 
I 
i, 

1 that i s  not  tho coae ru2e. 
I 

Dobf61r men though YOU think. t h e  code i a  finee 

Prof. S U ~ ~ B ~ - ~ P S D ~ ~  you w i l l  not know r a t  the law 2s 

under tha t  coae pyovis ion. Is that  not t rue, Prof. Dobie? 

Jibilzl. -%bie. In some aense. think you mighght 
I 

I 

f%3rd1y ever." I 
i 
I Lemann. Z think if ~ l l r ,  @&BFB., o m  improve tbfs 
i 
i 
: i: Zanguags ho wf J l  do ft * I thinlx you ough;ht t o  look over yow 
I 

key Zanguage and. see how muoh clearer  gou have, made the d i t -  
i i 

! a  

! uat-ion. The E i ~ s ' c  two s ententes did not make 5% olearerb 
i 
i M if you can do anything p a -  cou28 not  ob:eet. The three 
I 
I 

/ I <  

wnqld  come under Bquity Rule 38, I thfnk. B l ~ t  mg feeling 
8 

1 
i s  unless there i s  some ab:ection to tha t  Xanguage, and you ii 

1 

I have a strong feeling that it marks some advanae--whioh 1 
i I 

I 

Dean C b p k ~  have not been& rylng t o  r a f ~ a m s  the  



Desn Clark. I su~pose,  you a r e  cor rea t  that an in- 

telligont court, not belng hela up by all of the deoisions, 

ought i;o d o  under ti..@ old Z q u i t y  r u l e  ahat you have said hem. 

But I do not knovi of  any lavryer that  aaD be sure of wha t they 

i a r e g o i n g  tt &do. Blit  ft doesse@m t o  me chat t b r c  is et. 

1 l ittle advantage if we can help out  the bar. 
I 
I ,  
1 Mr. E&lkoh@lL Ia .the law in the Federal cow% conaist- 
!8 

, ent and clear? Ia this ,  a f t e r  a l l ,  a Federal gopoaition, 
i 
1 

and we do not ~ M F @  bow much confuslan there is 

i o o w t s .  The poin t  is whether t h i s  mle s ta tes  the law oor- 
I 

/; that? Is there ear2$lxaisn? 
I 

I 

Now, what oafi you say about 

Prof. Sunda:rland, 1C (7Io not th fnk  thsre i e r  muoh con- 

Dean Clarkr There i c r  not  much confusion, that  i s  true, 

and the difPicuZty i s  that the 

!'$quit$ r u l e  looks er. good daal l i k e  the oode ~ u l a ,  
j and yet i t  

k 

': is not, and t21e vihole atm~nphere or aroma of clans suits add. 
1; f k  
/ to tb confus %on. 
1 

;; * 
!, . I' 

I 

Xlr. Olneg, Of course, b r e  i s  the p r i n ~ i p Z @  that 
k 
i 

1 

/ .gove.c~ns. The unaerlging $21la?g that would be accomplinlle8 
I &  
5 

! 

\common k o  a inrge  numbor of  people, o f  one s u i t  .that will 
!: 
! ~ s e b t l e  that; contro~ers~:,  without bringing in the large n m b e ~  
I 

I 



0~ having them ~equ%red  i: o aaCctaZly Bppsar Zn tke oouat; t o  
of % ~ E & P  Ante~egLs 

g e t  a f n f r  trtlal--if they have fait' repressnta~lon/~ t b L  

I trialc Ona difl3culty wtLh t h o  rule in in the ineue'f icictnoy 

~ B B B )  Pm m5nd n jolnP, interset ir! tha  cont~overny, &nil an kde, 

t l o a l  in%srest fn t 5 o  cantroversg, get the Zntsr~sL o f  ~ a o h  

I 
:, exa~~pEa, there a r e  C1w cage& r:ffeoG$ag water rQh%s t k m t  con- 

; atantl-y ar ias  en CalilPo~n%w. Unilap o w  law, %he ownor of? m y  
i 

I s  

/ land FBhoae undarXyln(3 w&%srrs ape ~ u : q l i @ d  f ~ o m  the  stretam ha23 
I 
I 
I 

~n int;spast In ;;&J ~ators  ::f that er't;rem. The 

i if a~gbsdy Crfse de t aka  water out; of %hnt  s l r e m #  he 2s 
t 

i I p1"@mpt;k~ 2nv01v~a w l % h  perlz~pa n thousan& Ztuld ornetre ar mope, 

j They a l l  have a o ~ m e n  Intexro~t, and tbsy a l l  have a se~garato 
I i 

tlntarcset in %he w&ter, kactauae, saah hae his o ~ m  land) but 
I 

j thsy b?ve the @am Zntexoftt in %ha.% cantrovl~rpry, nnd 2t shou261: 
i 

be a aaaGroveray t;hat tolled be slst:,I@d in one pieroe of %kt%* ' 

gation, an do vhethor this man had the ~ l g h t  t o  take the %ater 

out uniel? %hose a2rc:imstanc@a, unrl the Xaaw ftn %he matter l a  

in n tstnke o f  flux, cs  i t  belfevs fn gnlng as fas? are 

wp, opln ses OU~P wag ~ Z a a r  t n  go % n t h @  way of provitdlng a pra- 
cedurs by tvlnieh tk.stla Lh%ragi;8 can be pxosesn%ecl $0 the &ow%, 

and than l~avlng it; Lo t F m  e c w t  t o  de%emine juftt how far 

they ahall. go sad hon Cheyare af.f@c%@dr 9~2; Z 



I 

the classtllt5h&ar proceedflw ere there i s  a con t~ove r sy  C h a t  in- ?! 
I 

' volaea a large number o f  people* 

1 .  D i d  use not all agree t o  that? The 
L 

i speoffic question we are do~m to as 
I 

: as drafted covers siU. the caees 
I 

! 

i w i t h .  The, f i r e t i  pa~g~lra:>h deals wibh join% interests. Does 
1 i 

that  mean joint  interest in p~ o p e ~ t y f  Dean Clark? 

Mrr vickersh@n. Does that not mean a common intsreatp 

Mrllr. Mitohell., Wall, i s  that  a proper ty  m&tt@~--a joint  
I 

/ $  Interest Pn property,  t h a t  f i r s t  setn-benctd 
6 ,  

I 
i Dean C E a ~ k r  :VB intenbed i t t o  be a joint inbezlest in 
! 
i 
1 i prbpcsrty, but  I am not  sure but what the words voommon intsrea,tt;" 
t 

! might do here. I might say that I have been som 
1 

, i barraased by the suggestion that  P ~ o f .  Sundorland mad@ some 
1 
t 1 t fme back, %hat i n  %tiis situation we b id  not nee& tu require 

i %he gar%Pes t o  bs so numbrourc, and if 9t fcr bhough"t; dclsirsrble 
I 
1 

I 
: some rood.'.f i o a t i o n  of the language @@D numerous ae t o  make it 
I 

&mpractloablefl ~lrauld be made, 1 

I 

t EF, Donworth. l~hls a t ~ g y ~ ~ ~ p e $ L ~ ~ w ~ ~ g a e t h ~ a  impress-: 
L \, 

J I - '  
3 

i ion rlpon I haye lands& wiiare 2 ste~tsd out. v@X@n -- I e-4 
; >  -? I -:tbbe B q ~ i t y - ~ - & ~ & * % ~  '&'.L -..3. -. - 

/ '  $0 campart;.g the thy@@ thl&sdk%"6&& &* xt@+&i 4fi8 1 
i --- 5- - - -yvr-. >-  ,* 

r L . I >  - &%% .....-* - >,-> * < - * $  f m < x < A * A > *  *z? ! -$~% 2 - 8 -  
~&$$@$Jf--&&g#&?~' .?3 I. a ~ ' n o j = '  f i nd  >fi Rule 45 t h e  - / -- - - I * .  - - _ -  4 

I i nvolved 
i' 
! 6ird~~i3%&~ t where t h e  question/is one of gene ra l  o r  common 

. i i n te- les t ,  o r  where the p a r t i e s  are  s o  numerous as t o  make it 



1 i n t o  the suit - -1  find that the wor& 

., t t o l a ~ s "  i s  l e f t  out entirely. 

is t rue,  because we 

mening2escr, 

Mr. f)onworth* Well, i t  has proauced many deareea that 
8 .  

have been a f f i m d r  And perhaps f t  is a w e m e s e  of mine, but 
t 
i 
' 1  f d o  not l i k e  to tiepart f ~ o m  -the old  landmark~l whf  ah have 
i, 

and which have beem 
;< 

I I s  ruled upan an8 which can be 1 up by the lawy~r when he, 

i s  golng to act ,  
I 

1 the3 court w f l l  say, "Yes1 but th is  2s a new rule and new irtngt 
I 

fdr. %Viitch@ll. Well, should say it made them classes. I 
I 
' J; 

I he : ips% aentenee 2s wb~en they h v e  a joint Sntereet In 
$ 
I 

! proper ty  and are numerous. 
I? 
1 

I&. Dobier I do not i l k@ Chat word "joint" unless i t  
I 

r 
IL 

! means that. 1) 
1' Hz. BilitoheZ1. Then the next i s  where they have a 
I 

$ 8  

1 t, comxon questlon of law or f a c t  and are numtarous. 'here they : ! I 
I 

! 
I orre in a elass, beoause they have a common question of law i 

or fact. The th i rd  sentence s ays, when they have a se&?al 
I 

I 

I 

i ir:terast, but i t  i s  an inaterest  in s p e c i t i o  property, and 
I 

%hat makes tham a claas. $0 the.& I cannot; see but w h a t  
I 

! so f a r  a s  the class i s  oancerned, i t  has dealt w i t h  %Wee 
I 

i 

1 

! 
i 

d l f  f eren-b elasses in any aspeat. 



&'re D~nwu~th. %ith all due :,respect, kWe Chairman, I 

do no'c think persons hav2~g B conmon question of l a w  between 
I 

i them are, in a czlasa. 

Dean Clark. Are taxpayegers 2n a aLansl 

!< 
I 

I ?  

There is not a questilon of l a w  nt all that 1s not  common t o  
1: 

a vaet number of' people. $+ OE course, we thre~lhecl that ou% 
!$ 

I/ and Vote& it; out Ther only &iff  ere::ce between what we ~ 0 b e 4  

ou t  and Ghla rniBd2~ senterlce is that  in thfs mid8Xe sentence 

a t h e  mxmbep mur:t be, so large arr Lo maka 1% LmpracLicable t o  1: 
i 
I T  

i au@ them a l l .  
I! 

X:r, Mltcfiell. Could we coves your olass point by a . 

gsneral provfslon thak where there i s  a f a i r  represerrtatfon 

of the claas--then you introduce the w o ~ d  vcla~eH i n t o  i t  and 

make it appear that w@ are r ea l ly  deal%% with a cXaieh 

+Uodpo tJ 8 0u.r aotLoa .today is not final. 
L 

1% Mr. &!Stohell. Nor 
i ' 

I : a, Doagere To brtng ?ha quetertionup, I would l i k e  to; 
I ! 
I 

1 t h a t  ws adop t  the %h.roo sentences pfovisionally, ohang-' 
I 

' b g  i:ho i~orl:; "Joint'y in the first l i n e  t a  H&ommon+e And we 
I 

11 

! @an he suppl$od w l t l i  a l i t t l e  m % B o ~ a n d ~  of t h=@ @xistling I& 

1 

1 I *  

I in regard to these matters. 1. 
I 
I aean ~lrark. All righk* 

I 

Cakes the p a l e  d o w n t o t h e  wordsflinstitute a ~ t l o n f o r  the 1 
I 

> , ..-- < I 

I 



Mr. MIt~helIr There, are nu differenoes up t o t ~ l e r @ T  

D Q & ~ B +  There are no difftsrerncea except t o  c h a n g l ~  
I 

!' f f j o  ntH to vcom~o-:'! in t h e  first l i n @ *  

Earr Lemann. Row about l eav ing  the Hcemen I n ( ; s ~ e s % ~  
I f-3 

in there? *he subjsat matter of the suet purls into the 
ir 

I 
I' 8 e ~ ~ n d  sentence 
i 
I[ CAark. 18 C O ~ : : O ~  in~eresi;  progerty that 
!I 
t 
/i I is meant;. 
I 

I! 

fSiftchel2. Z t h i n k  you oughk to say- BO, beoause 
I 
I 18 

I do not see any diatinotion between i t  and the seoond one, 

I 

i &lr. Lemann. A comaon inte~eet i n  prope~ty-- 

Dean ~Zark(3Bte~poeting). Where you have, a spoo&f%c 
I 

woperty. 
I 

1, 
~ 2 ,  zssrnnn. ~"5rher?cs you have a common 'ntersat in I 

i 

1 
I 

w. Lemam. No, I have no objection t;o the ph?ase 

Hcomman ln ts res t  in pvopertyfi, a3 Lon6 on Z !mew that  it i s  
I 

I 

wickepsw*  ~ o i n t  tenants, o r  tenants in cowon, : 
I 

! 
I have a j oin"cint;ersst in p~ogerty.  
I; [I 

Dean Clark. 1% would go iururthsr than that. If you I 
I 

! 

I 



really want t o  be tesal~nfical about it I w i l l ,  t a lk  ahout 2%. 

3 Dodge. It means Lnter~sG of the same nature, and 

l h  &3nwosth. 1% shows w:-iars you spa gett ing when you 
I ' d e p c r t  from a thlng that has bean the sub jec t  of s o  many adjuaid 

1' 
i cations, and try to get aumetthlng betters you s tar t  a new 
I 

1 %  

i '  l ine  of decisions, 
I 

I 98 
I 
) Mitohell .  I arsk/whether by ~ ~ o z n m o a  i n t e ~ a e t "  you ' 
I '  

i 
!' meant on n questfon of law, oi. whether you maant a common in- 
i 
/ t e r e s t  in property. Z was not clear about that. 
t 
I 
I ,  Dean Clark. I meant; property. 6n. the maeter of 
L 

I 

/ %here belng various ~ules of the aour 1 would 1Ske t o  QQ&@' 
i I 

t 

.$ the Equi ty  zrule was a new things so f a r  as I know 

i I 

I: 1 j u s t  t h f a  f { ~ r n  was absolutely new. It m e  said in the Hopktn~ 

e&ition t b t  i t  warr a new ruler ada ~ t e d  from the cod@ pro- : 
I 

! 
; e8ure. It; ha9 bean construed somawhat. In baot, i t  has I 

L 

i 
i ! promoted a good deal of litigation whiah is not y e t  ended. 
I 

: I t hinlt the Equity pule itself fcr greatxy &desirable to avofdg 
3 

and I must say that I am l ike  Prof* $undo~Land--if rn we are  

going back t o  moss, I would  ath her take the ooae moas than 

the 2qulty moeag because I am afraid that the Epulty rule 

$8 clearly restriaCZve . It might not be if the aoda later 

wen% that way. But in terns it 18 very reetriat2ve. 

ldlr NIltcheT1. I have not enougb knowlerdg.get my8 e l f  &out 



@Lass cases t o  asK any in.t;e%l&genl; que~ttions myself. But 

the  way I feel about it k h i s  afterneon, my own personal 

pref e ~ e n c e  would be t o  pass over this mle, except insofar 

we have stricken out some parts of it, and refer  i t  back to 

the aommit0se--but Largely f o r  the purpoeo of @;lvlng mya~Lf 

a c hancre t o  study %hiis 8 I do not know anything about it, 

IVlr, Dodge. That wouLd be jusk the same as to approve 

provisionally,  wfth the request for infomation.  

b* MitaheL1. hy~rr8~ --OlJ WW~% to do I t *  

Mr, WI~3kp sham. How mout I&. i)onprth'a runend&@n%? 

Mr. Uonworth.. 3C would withdraw that bscauee I f i n &  $6 
does not  con- eg the !dsa. 

~ T P *  Zemann. I second&Iilr. i)onworthte motlon, I think 

the rer3orl;er has t i i s  heart on i;hia, and I do  not think i t 

would do any gob&. 
$ 

45 clown t o  the words u~n.natitu=ke action for  the whole, w i t h  

the subs t i t u t fon  of the word BcammonB for "joSntH-- 

Mr. lTJAokarshsrm (Interposing). 
t WBPP, add alrco "in ; 
1 

property." 
I 

I 

words "fn properfy" were included. 

Dean Clark, AX1 right. 

Mr, Dobig,. T f  a9 vote  on t hg t ,  I amfrank to eEly that' 



I am theoretical on those subjects, and I would l i k e  t o  hear 

i 
. I r o f .  S u n t l e ~ ~ a n d  a little f u ~ t h e r  on what he has t o  sag in 

eonrleation w i t ?  whether we ought t o  take  s i ther  t;b oode moscl 

or *he other  mosrj3 fn o t h c r  words, v~h@Cher i t  i s  not desip- 

able t o  have ra ther  a f l ex ib le  rule here, rather than to t r y  

t o  :,in it doam t o  sin a n a l y s i ~  that, possibly, may be as broad 

OP may not. 

I Prof. Suiierland. It scremcr t o  me, that if you -bake the 

I r  
; aads rule, 1% w911 iingsot i n t o  the Fe&e13al system a $pea% 
; I  

/i deal. o r  litigation, witba  Large body of precedents, and argu- 
!! 
I 

! m ants as .to auata%ning of v a ~ f  C ~ O ~ S - L P U C ~ I Q ~ B  whf srh w i l l  be I: 
I 

I 
I 

j; wge8 in t?m Federal Q O W % B ~  which wmrill t a k e  con~liderable th$ 
II 
I 

! and i f t i g a t f l o n  in the F e d e ~ a l  courta, to decifis w h n t  Inter- 
5 $  

prst~tion t o  make of those provisions. 3 think that  wl&Z be 
I 
/ unros tmate .  I t h i n k  I r w e  a r e  going t o  project ernypossi- 
I 
I 

bil'%y of 1 i t l . g ~  ion i n to  :he Padwal  c ourtg, m d o p  he ~guity 

rule, l.t i ~ I - 1 1  be better t o  take euch a coup of progosnla as 

i Dean Clark has made, whlcb w i l l  very l i k e l y  turn  out to be a - 
I 

i 
prao ticable s e t  of rules, Now, it may cause some l i t iga t ion i  

!I 
11 

I but I do not  th ink  that his rule, i~ lllkely t o  aauoe aa muah 
I 

$1 litigation au the adoption o f  the 018 @ode rule. 
$ '  

i 
1: W ,  DoblZe. How about the Equi ty  rule? 

I 

Prof,  Sunderlaad. The Ecp i t y  rule i s  vepy vague and 

1 does ~:ot gLve u a  a graat deal  of trouble, and %here frr some- 
' I  I 

! 
th ing t o  be ~ a f r l  in favor of the Equity rule, in dealfng wli;h, 

,: 



a big subject 19ke thlsr 

1 t h  Are you -ready for  the  qu--@tion? xhe 

mo$lon hcs been m ~ d @  %a &Eiopt &ule 45, down t o  the words 

@may 1y18tftute nc t lon  for isha whoJ@", an6 ~tabs"c%.l;uke the W O P ~  

" jo in t"  In ihc  f irsl: l i n e  and "interest in pro- 

perty" fop mere "fnterest" In t h ~  ssecond Zif i@r 

D. Logtiral I cllcl. not wdarstand. thai; nas all the 

ae you hnva ststed, and let the  mat; te~ be referred b::-ck to 

-khe reporter f o r  further coneidernt;fon, en %ha ligh'b o f  

disousalon %hat has %@ken pJace here. 

TiIitoheIL Th&t was 2mplied4 I 

XFA~, D ~ d g @ ~  It  war^ expregsed. 

Nlr. MiCchelZ, But we o m  have St rsferred back t o  our-, 

~ e Z v e s  Pop fu r the r  con8 iderat ion and. studyr 

&lp, Dodge. @ / C h  a request a f u r e h e ~  yt'l8rnoPandmr 

( A  pots WBB thereupan taken 
' upon the unotion, and i t waa 

adopt;@&, a l l  votfl.ng ?tn fz%~03? 

of f t  except Don~orthr) 

b e  mir. Chir~aian, J do aot  car@ wcsh abouC a 

aaye LEI right;, buk X am pex+Xectly willing t o  ~efeut  i t  babk 

and thero v a i l Z  be no d9Pf ioulty about reoone f&erat90ne 



fib. Uob~e. A11 rle;l?t;. 

Mp. &Niltchdll. We wi23 now take up Rule 46. 

Dean CJark. fktlt~ 443 preeenl;s a l i t t l e  kht3 s&ne p ~ o -  

position. Xmeanna have atterngtad t o  leave uuC the code 

p~ac t i ce ,  aleor  Zut at; any rnte,  1 lmve put up threer dfffer- 

snt auggsst26no. ffrrrt i b  an at'iempt'to abate  w f t h  *some, 

~ B ~ T $ B  of pa r t l ou2a r i t y  what I thanlx t he  l a w  l e e  The secant3 

i s  an at%empt t o  do f;l.m same, thing, only. mope br ief ly .  3j1 

the mooan8, ovo throw up our hand3 g;;o baak t o  %he Equity 

comgulao~y a o t i o n  %n a mat;%eri ft eayei "an ai2plfcatllon Lo 

fgx$arvsne .in nn racli;ion mua% be gpcdn-kad t o  the pez'eon wlio o2a 

should be oawf~thlng meaning R~snsonably madoeg In the code 

there, 98 urru4allg $om@ provioZon to that effect, nn8 X. think 

if wa wca going t o  make 1'; aomp.calblory c.'n the 

would b@ obXlged g o  1st h i m  %n during bh@ tr2aZ. From t b  , r 

f&oO ijhat Z-k 13 rjmaCLatory, 4 think rou should lea%@ eromathing 

$0 the court, and 1 suggest rromething l%ke gaensonablg ~nade," 

I 

Dean Clarkr X thought of noFse, i f  we alXow@& inkerl 

seakian pathsp l a t e  in the su i t ,  even. any. t%m@ before f %nib1 



deal- with 8 p ~ ( ' f f % 6  p r e p ~ ~ t y ~  end P t  ~ a y  n l ; f m C  the3 rfgh.t8 

of a person 3.n property, or have ~ o m e  baarlng upon it, when 

th re 5s no r e a l  rciason f o r  having him in a t  any t fmcs* 

$ 4 ~ ~  aonwo~th. T$~II, any porooa so long as the court 

ha8 control of ;:b- aatfon. 1% !.ra too l a t e  wlnen the ooun'k ha& 

matla :Its d ~ ~ ~ ~ l o n ,  

Br. &f,ll"cche21r What; do y'oc mean Q$' granting an a p p l i c  

aatson Co intervene to a person ivho is reprosentedl 

Iloan Cla~ke That goas bg-ok: t o  the c l a r ; ~  su i t ,  

MF, Dodbfe. T h a t  1s a person ~ ~ h o  is ~?spraaent@d, bu% 

wh~ro the ~apreae~baCion ils ina&quab@, am8 fie has ab BifPsrea 

Wpe of claim, for same aeaplon, a d i f f  @pent' quesCion. 

Dean CPark. %%RF@ are anfa o r  Cwo  mall m5stwkes $32 

X n  tth etixtb lincl, i t  eaya, Nan 

srvene mag be g~antatd 2n the dlreation o l  the 

cow$, that' r~houLd be cfdiecretf  onR Snatoad o f  idirerrtion.H 

3% :,hsa enti of that sam olentenoe, it says$ "pusrsuant %a 

Ru&ag 42 anti 39," RuZe 39 5s not k b  one I p i r a n $  'che~er 3% 





%. L e m a ~ ,  hfi6 I ras wonderin@: wQ@ther %hat should 

go out, f o r  tka same FeatJune that we took i t out in pre- 

ceding ruleel whethertbi~ m i g ; h t  .be ta oase w!.jez?e we state it 

wrong3 bmausra my i d e a  2s %hat you coula intcs~veoene in a cage 

whs~e you could not ha p l a i n t i f f  op defendant, but you could 

stay itn, because T have daugl that, r;hare an intervtariorrs 

am~xm% zvauld not have g o t  i t*  So that I amrafsbng two 

points 

Dean CIa~kr Dldd not that in%aXv.ve nz~'~ertg7 

RIP. M;ttoh@lL. No, i t  was ra eb."$b-lnvolvlnp; a Loulsisma 

s%wtu*a, where i b  &it% not, ,000. 4 p ~ G g  ~wbo km@ 

a great  more in'cro2verd than 
d 
rv@n%ion~ $ 9 ~  ~ t h s ~ s  who 

M P .  ~ ~ b i ~ ,  J think: %hat ought to go ou% * 

1 8 ~ ~  Lemma And 5 tki* this  seoond ssnt;anae would be * : :  t 

Goo 'bsoaa. But fls no% the other ob jeatlon $hat: we took ber- 

fore, the  real olyjee'eion, that i f  i t  is a jurisddotionetZ matt;er 

ths cour t  has to a&t%le i t  and we ccannot &o ao? 

Dsan Clark, I take, it, Xr. Lemn ,  'but gum cage 

Lamam. Ha, wa dfld not clalmany in%er@st in pr 

perky. 

Dean ~ l a ~ k r  Well, some one who was .repree&nl;ing g o b  

Ha, se, did not brBw It as a alas& bSTY-- 



a t  l o s g C  I F ~ a ~  no% relylag on t h e  c l ~ s s  b211 p ~ e v i s i a n .  I 

bya\tsht it under :%pity Fiule 87-a b 213. wk~ich involve& the 

L4.B of . e l g l o n s  on wkzt constl"c;ute that ,  

&icr WSckorrrl2~m. T h ~ r e  are two dso:ls.ions %U the hof- 

fee% %ha-;; fgkc c..-bizongl6.p of an lrltorvonor sk~.a2~1 no% dts- 

p&ve %ha court of jur?lac?ictlon. 

Blip. Dobier An& you cnmot; ate ek jwindjia'c%ong an 

Dean Clark. Born, you w i l L  no%@ tbfs diffioultyr Tf 

5:ntores,tod u ~ l - e r  t h o  common ques- 

of Law and. facf; prav:tsl.ang an$ you would not 

of %hem have "c oact i n  subordination t o  the  main gro- 

saedj,3?,ga As a m s t t c r  o f ' f m t ,  -i;hs court can sever an& 

g ~ o c s e d  as t o  one, ~ o u ,  3.t vroula saerr? rather u u ~ f n r t u ~ a t s :  



tfsnce--%hen the men who are alreatZy %la the action can  carry 

it on, eubjeat to %hie ge~neral rLgh% to aon2;~ofk Z;rJ.al 

when t hs a u i t  i s  on, and yet, thls poor fallow w h o  was %nks~- 

vening, 1: take it, couxd not preors any cla3.m o f  hfs om3 ha 

juat has to do whatever the pla9ntWf wanG~ t o  803 t o  take 

whatever *he g la in t f f f  

?VIP* WSckersham. Sometlmtmea f % would make a 10% of? 

D~,bie. 1 am inel.int%d to thl& 1% woul8. I sm in- 

clined t o  t h i n k  you &re rlgh?. 

$r.'~oftin. Do you m..an this language? 

Rr. Dobie. 4 I msan tha t  langulagrs of: tha Equity 

rule, that the, in%erven%ian %3hal2 be In suburdlaabion to, nnQ 

in rcraognliblon of, th.8 psogrtlety of the main gpa~eedingr" 
I 

I I 
I 

& b e  E;s$%Ub T do 320%  OW, I M'PI~  i f 3  B I ~ X L ~  o&$@ 

brought in xay ~ j u r t s ~ i a C i o n  of a p~ocseding under hz mortgage 

f o r  forealosure. A Crustse regretrernting a large number o f  

bondhpldcsre w&a tsuing, and a smlL group o f  bonaoJders 

bought; t o  inCervcsn@, and questioned the pm?opsiet;y o f  'che main' 

I psopeeding, and claflsied that t h e  trudtee was hpPogerly re- 11 

stand t he  new rule, t h a t  would no longeG ber a lfmitat5on o f  
1 

I 

aruahan intarvention, &id the queetiianarlaes in~aymind  . 
I 

s 

aiJ to wh@the~? you would wan% t o  perm%% a amall (g~oup a f  
1: 

I 

I 



bondUnoLders t o  intorvens fn a procrefiding of that k%nd hind 

have a controversg bebween the truslCae under t h ~  mortgage 

and a smalL (group u f  bondholders a c h  would delay the i%til- 

Mrr Dobfs* Suppose the small group brought I t  an8 

%he large group intervened, and the large g ~ ~ u p  owned more 
+&& 

bonds and 'more honvtly 5at;erestedr Suppoec two pdlople 
A 

brought the s u i t  f o r  L0,000, anil 18 flnl;orirened having an in- 

Oeres t of .  $2,000,0001 

Pa. Loftin, You ~ C f l l  do not; g e t  t o  the question 

Ohat was raised a8 prupriety of the main p~o~ssedingr 
U 

,EByr q~b%&r not tho @ 35 man, if the C U W ~  

was willing,. be able to gi~e~slClon the propriety of it? 

:.:re  ofti in. fdo  not think that ils praotSlcaE, be- 

aause in m o a t  o f  these instrwwhts @reatt;ine; trustees under 

mortgages, there 5s a prov i~ l lon  about "r;hs nmber o f  bond- 

holdars  that can reriuZre the psooseding t o  bring the fore-  

Mr, Doble+ Yeaa 

MPr Wi(fk011~lh~~a. Y@g, but BUppae(a the r e ~ i s l t e t  

nm@er hae oonour~ed, and suit, has been broggkrt: by the 

truet;ea, and than a majarfty comes along and t~ays, f lThat  i s  

a l l  verg we13,* We havo no ohj~lct ion t o  the, slxat, But 

the wag i t  28 being run $8 whlolly %to the intsreart of the 



mlnorl%-g and agttingt th@ interest o f  ths majority," and th@y 

f39k a.zn intervention. I have never l<XKWa a denial of that r. 

X hatro heard of a T s w  individuals, but not of a large nwdosr, 

?%n& they Etre slJoaud to come in An bubordlnation of the miln 

s u i t  Thoy may not  bs allowed. t o  ohalleng~ the juriledlction 

of t h ~  euEt, but they nnay $he candwt o f  the suit ,  and 

&SF. Lofkiln. In the aaes X mentlaned. t h ~ y  ahablenged 

Mrr IYiakershm. T do not think they can 40 that. 
:I . 

&fp, Loftf.n. Now, the rspor ter  hias left out that l%Bl%k- 

a t i o n  under the new rule, and under his ru le  the court oould 
I 

go inko that quaeltion. 

::@an Clark4 There uvae some doubt of what fs menn2; 

wihcra n oorpor%t ion was co l lu~i ive ly  yu* In%o kankrugkoy and 

the oreditors were allowea to ita$;terven@ In the w ~ t l l ~ n .  

?@r Dobie. T% $8 not in any o f  the coat3 p~o~i@ions 

Dean Clark. 1 know* Of oowse,  if youapplied+ilze 

'&Rule gtrla"cly in the hooaae, 1 have j u s t  pu%, J: thlnk thegpe@& 

Csps oughk t o  be allawed Go intervene. EB seem8 t o  me3 e)thia 
4 

whale quest;lon oomes down to the stdm2n9et;rakiv ~rdera  to be 

maae in the running of the, aation* 

z z  
have c~arried f u ~ t h e r  the idea af  mu%%igls psrrtftes %a a ra2nglsrJ 

ThglC 18 something you d l8  not have, at alx a% dormnon 

That has bsen t h e  dsveloginenk uncicjr the oode$ The 



938 . 

~nul t ip le  Cendencg bhaa been t o  carry i t  a Long way uncitir the 

~ 0 d e 6  P fJorgcxn emphauized howr muoh th&% had t o  do with 

his paper work in the oPf%ae o f  the clerk o f  the ~oowt, when 

i t did not FEIY~ ineo tho t r l a l  in court. XI; seems to mcs unm 

Sortwater ff we do not p~trovlde, Ln .sea~ly par% of the lit- 

igation, that  the court may bew~ and adjzlsL your o1a;im. You 

are 7oing t o  provide a proviaLon at vsrrtance w i % h  that, in 

favor op %he man who has itatarvsnea. Ths man who ha8 in%er- 

Tenet2 %ill. nat be l ike  the &he? pa.r*t2ssg he can, wPkh the 

pa3rm9ss9un o"  klm oau~t, setparate tho  i ssuea  out and have 

thaam segaratetlg t r led ,  or tEne  action s e t  down anti he isr he3.d 

&am ta %he 0~3ilyfnal'aetbon. So that 5% ~reemed t o  me that; 

khme  wa.\ratl not very muoh ~Jlanae o f  ka;xmltion here, because 

the court; %a ouppds@d, under o w  x%uZes, t o  mks ox'ders through- 

out the, t ~ l l a l  to prevent; Imposition on on@ party. There wae # 

not muoh danger i f  you d lB  not have i t in$ bu% %f you dfd 

have it in i t  was cr prov2sfan %ha& put; the ibntorvenor i n  a 

&if f e r ~ n t  pus%$ ion from all the o C h o ~  parkles t whereas Ief he ' 

8 e . i ; ~  iln here, he $8 no% in a ciiffe~csne gosit.ion from-the oehor 
I 

&&. Cherry. Aa betmeen the fllrst am1 BBDBXLC- WOE&$B~B I ,  

of thia rule, woul& you oerre to stake your own fl ~ f e ~ e n c s ,  

Dawn Clark? 

Dean Caarlre I havo tt preferonce Tor t h ~  f ire%, ars I 

thcsugh* i t  told more. , 



suppose the 1Sttle part o f  i t  that ooverea the question of 

ju t . i sdf~t ien  its goSng t o  be, oaak t o  the winds, i s  283 (Lsrughter). 

Nlr. ~&rnann. 3: think %t would be extr@mely unfo~tunate. 

I;P. ~ a b 5 e I  I think the Suprame Cotwt LEI gofng t o  pule 

vePy eqenerauely an that paint. If the motion tle in order, 

Z matae tha aaogtion of the pula as it i s  drawn by the report-  

Mr. Cherry& ThW?icb one? 

&IF, Dobie, The- f i r e t  one, inaludflng tha language in 

brackets, "on such t o m s  an9 oonditlons ars the a o w t  &tar think 

p ~ 0 p 8 2  to i m p o ~ t ~ . ~  dk1t3 %noitlentally, MF. Nmond haa aalP- 

ad my attenteon to %ha f n o t  that the West Vf~gin ia  Comgl$kt;ee 

specif laally reaomended that %hi8 prapr%e%y suggest ion be 

%@f$ a~ez-E3e 

Do imposea? Do YOU leave, those fn 9x2 yowl motion? 

ion, buC junt t o  g e t  tlomcsthine- barore the-Cunfsrtdnc@.' 

MP. %!d$%chelX. Ia there a ~ l e c o n a  t o t h a t  motion? 

&IF+ &litohell. X t  3.8 f o r  %ha ndopeion o f  Rule 66;, in- 

@Zudiag the m r d e  2x2 bra~ket~ l .  

IArr Dobie. Nut; tho ~ l t e r n a t L v e r ~  tha :'Ire% 

P&+ i r ,W%~ko~~hamr Not; the firert altermativs, but the 



I I ~ P ~  MilGehalZ. That is rfgh:htr 

J Do271.@. Yes9 mci str ike out %he k? B B ~ ~ B ~ C B  be- 

Ncrr BViolser~hm. Do you maan whare it s,ys YlWwm"Snn- 

t i o n  und.9~ the first; scsn%snos a$ this rule, nesd not; 'be sag- 

?D# Lemann. I obgts~t  %hat the aecona sentenae i a  not 

an aecu~ate 8 %a& ement r 

ylt. ?Violrc3rrsham, Yola m=an Tau would, leava that t o  the 

1 h Tho motion was t o&opt  RuXe, 46, In- 

cluding the a o ~ d a  bra~keha, and omftting the two seam 

Cenaes aomeating w9eh NInt@rvenZ;ion t a d ~ r  the f &re% sen, 

tenoe o f  this ruleH, down $0 -the oro~&s. "jo&nsd as p l a % ~ % i f f  



t h f a  p ~ o v a s i n n  in the ~ q u i t y  ruZs thatH the interventLon 

ba in csubordinatflon t o  and in rsoognition o f  .t;h@ proprfctg. 
* 

the maln p~o~ee&Pngr"-* s t i l l  leavzs t h s b  out. 

Mr. Doble* Yea, %hat i r ~  mymotlon. 

Dean Clark. Yes, as I vrns trying t o  argue, S be1 

%hat should ba doaa, 

Fgp, T,"d%c3kersb8me pea:? C l r ? r l r ,  es 1 underatand, we do 

want to have t h a t  limitation now t h a t  i e  i n  the 

- Dean Clark. No, L. do not + 

hatctze3.1. ' 611 iln favor  af: tkint  motion as T put 

w f l l  f l ~ y @ H i  Choee o3posed "Nor" 

( A  vote was t;nksn and %ha m 
W ~ B  adopt ad, a l l  voting In 
of it, exoept M h   afti in.) 

yhp, ~ o f t $ n .  I vote " E J ~ ~ "  I prefer  the firs% 

native. Pn why I vote "NoH on th is  moLiom. 
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