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PROCR1EIN;GS OF T1HE XNq

of the

ADVISORY COMVITTTE ON Wkl,:S FOR CyvIL P"OCEfDM

Noveem.ber 1 1937.

WAShIngton.D. C.

The Advisory Comitteo on Rules tor C01i1 _ we oe nt a*
10 o'clock a.m.* in the Conferenee Room of the suprem 0ouwS of

the United States, Honorable Williai1x. MItehell, Mirmu

presiding.

PRFSENTg William D* ntohell
Scott M. Ltrtin
Wilbt 1. H. . 'r7
Charles E. Clark
Robert a. Dodge
Gorg. Domworth
:oseph G. Gamble
Monte M. Leuun
Edmund M M Zorgan
Warren Olnq* Jyr.
Ede-n R. Sundsrland
Edgar * . Tolman.

R ULE 1

SCOCPE 1F TBM .;.

Before the word "Theso" In line 1, Insert the wordXs wSubjeet

to the limitatiorns of Rule 83a and on line 5 strike .'ut the
words "so far' as p^,sibloo so as to vake the rule roads

SubJoot to the limitatio a of Rule 83* these rules gova n



the procedure In the dLatriot colwts of the Unilted States In

all aults of a civil nature *hether cogfigabl* as Cases at law

or in equity. They shallbe oonr.tMAd tO sEcus the Jucst, sp*d ;

and inexpensive determinrtti.rfl cif every actions'

4,,



RatLIv 4.

Amend by strikinq3 out aubdivisaon (a) and intertlng a
now subdivi*±on, as rollowas

"Sunionst Issuance. Upon the filing of the oomplaint#
the clerk shall forthwith Issue a &uwions and deliver It tfr
service to the marshal, or to a person specially appointed to
serve It. Upon request of the plaintiff eparate o add!s
tional sumnons shall Issue against any defendants.'

Subdivision (d), paragraph (1),9 pe 8, line 36, aftm
the word "somew strike out the words "adult member of his
ho seholds" and Inaert In lieu thereof the words "person of
suitable ate and discretion then residing therein."

On page 10# line 125, amend subdivision (s) by strikins
out the words "return it" after the word shallg' and Lneal
In lieu thereof the words "make proof of service thereof.'

on line 130, aftor the words "to make' strike out the
word 'return" and Insert In lieu thereof the words Oproof
of service," so as to make the subdivision reads

"(gj Rn.URN. lhe person serving the process shall
mnake proof of service thereof to the ootrt promptly and in
any event withinl the tt.ne dur g which the person served
must repond to the process. If service Is made by a person
other tlan a Ulited Stutes marshal or his deputy, he shall
make affidavit theroof. Fallure to r.ake proof of Sorvice



does noL arflct the validity o0' the service*" 1

In subdivisi.n ((I),, pa4rmZalph (4), Pago 9# lines 73 and 74?

amend by striking -,ut the words "whether or not the United States

Is a defendant whoroin's" and insert In lieu thereof the woids

"attackinig the validtity oft" and on line 76* strike out the words

"is attackedg" so as to make the pargraph reads

"(4) Upon the United Stat;ess by delivering a sopy of the

aunsons and of tho complaint to the Uinited 3tates attorley tw

the district In which the action La brought or to an assistanti

United Stutces attorney or clerical ewloye desigated by the

United States attorney in a writing filed with the clerk of the

court and by sending a copy of the sumons and of the ent :i

by registered maill to the Attorney General of the United States

at WAiashingtons istrict of Columbia# and In any aotlon attaoeM

the validity of an order of an officer or agency of the tnited

States not made a pcrty, by also sending a copy of the sims

and of the complaint by registered mail to suoh offier or

a-enoy."

;n pye 9, line 136, strike ut the comma and insert the

word lorj" on line 87, aft;r the word "corporation,, s trikS out

the comra; after the word "othorp" strike out the words "public

or;" on line 88, after the word "organlzationl insort the word

"threof9 " so -.s to mako the paorayaph read:

"(6) Upon a state or mu~ncipal corporation or other

go~,ornmental or anization thereof subject to satx;, by delivewin
r~~rA



a coPy of the summonh and of the Complaint to the Ohief
exeoutIve officer there.of or by serving the sumons nd om *pj,&1aU
In the manner prescribed by the law of that state for the srwvLe -

of sumons or other like process upon any such defndant.*"

ItULE 5.

6.1MVICH ANTD PILINU OF PLEADMIX S AIND OTHER ?AP?-28

On Page 15, line 30# after the words "wth soe* strike out
the words "adult mmber of his household% and Insert v n Uf-
thereof the words "person of suitable age and diswtlon then
residing therein."

on pge 15, line 14, after the word upartyO strike out the
words 'has appeared" and insert In lieu thereof the words "Is
represented."

;An Page 15, line 12, after the word 'thereby' and the eo;*
strike out the words "but only upon those 9 " and Iniert in Uin
thereof the word "and.'

On page 15, line 3, after "(a)" strike out "8ervio' ar
insert In lieu thereof "Service: Mhen Required"'

On pate 15, strike out be:ion-i'ng with th.e word If" on ine
13, throiih the word "court" on line 17, and insert in lUeu th
the following i

'(b) Same: Now Made*. Wherever under these rules servioe
is required or permitted to be -made upon a party 'epresente6 by



an attornOY thee serv co shall be made upon the &ttorrey Unlo
erv-too upon the party Himseol is ordered by the eo~wt

On line 32, before the word "TM" insrt the degigmtion
"(c) samel Rmurout Defendants."

On 1p6# l, Strike out subdivision (b)a and instin I
l1eu thereof the followinga

P(d) Filing. All papers after the 4Ocalant rgqu>dd to t
be served upon a party shall b filed with the cout ithwe
before service or within a reasonable time thoreagtev.w

On lino 55a strike -out a()*" and Insert in lieu thve-,
"(c*)".- 

-



On page 180 line 5 6 P strike ut subdivieion1 () and an

pace 19, line 67# change "(f)" to "(s)f.

III TT IAAI4GS TID '.''.T.Iri

RULE 7.

PLM!.NGr j ^m13 NATX t.A.D5 MOTION DEFIrT.Do

On page 20 lilne 1# after 'PUlADING8W 0 strIke out WDESIG.
NATEDY; NOTTr ` I-PFUITRFT" and insert "ALLOWEDS FORK OF MOTKOIS.'

On pa,-e 20* line 6 -i.se~rt a semloolo. after the
"sueh", and strike out "or it the oourt orders a replyto a
affirmiative defense in the answer"S on line 9# after the 2w
*If*, insert 'leavo in given under Rule 14 to smon"SJ n 1U
10s after the word "party", insert a senLoolan sa strIt *ot.t

*is 8awwtoiOd under Rule, 14 to app.ir in the aetioSx on line
12, after the word "and%, inseo t Ithere sal beg Md on 1 -e
24D sfttr the word "allowed"s insert 'exept tha th o
order a reply to an answr or a third-party snswer0g so as
to Pnai.-e the subcdvision reads

"(a) Pleads-npe. There shall be a complaint and an
answer; and there sh~al be a reply, If the answer c'ntaing
a counte,.olirn donorinated as such; &n answer to a crossa-lau%



I
it the answer contains a cross-olaims a tl Irt.-party complaIAnt

If leave Is given under Rule 14 to suminon a person who was not

an original partyj and there ihall be a third-party answer f

a third-party complaint Is served. No othzir pleading shall be

allow'eds exept thait the court may order a reply to an anwer

or a third-perty answer*"

On line 15# after the word "MOTIONS51p insert "AND OTHER

PAP13RS. (1)e.' Strike out "Any' and Insert "Anw.

On line 21l after the word "if". strike out "the substanrz

of'.

On line 24, strIke out "(a) OTYPR PAPEMS. and lnsrt

"(2)" and on line 25, strike out "pleadings and relating to.'

on line 26& after the word. 'fomr Insert 'of pladings,

and on the same line, after the word 'all' insert 'otione

and otherwl so as to make these two subdivisions rei48g

'(b) MOTIeONS AND c)Tih.ER PA4.P*T (1) An aplication to

the court for an order shall be y rioti;.n which, unless nafe

during a hearing or trial, shall be mado In wrtUng, shal

state with particularity the grounds therefor, and shall, et

forth the relief or order soiht. 'rho roqulrement of writing

is fulfilled if the motion tv stated in a written notice of

the he&ring of the notion.

"(2) The rules applicable to captions, signing# and other

matters of forz of pleadirns shall apply to all motions and other C

papers provided for by these rules." -



fn l?.ne 2O , strlf) e .t "(d)" and !.naert '(e)"

O13NFAT, RWTh, oP PFAAI'G. X

On page 22P line 16, atrike out *!n pleading to a y i-

ingp~ed~n", n'¶~e~n to r¶~ a pIL y with a eapital 'IA'S
ing pleud-1-19% and. bol~en the we,:>xst " party,'te." ,ptt.,"|

on line lo, after the word Tis", strike out 'defensr or' -

line 20. at the beannilg of thQ line, strike out ',izlalf'l

on line 26, atetr the word "ploader", strike out '4sir@ and

Insert "intandS in zood tiAthw; on line 28, after the word

*avermsnt". strike oust 'he shall not del the avermet generly

or as avorred, buxt" on line 34, at the begilning of the ll*S

strike o'ut "sAia" and insart "nmay"S in the sto line,, after te

word "denials", strike out "only"' on page 2, line 35, after

the word "of"# striko out "distinat' and Insert OdesiRuated'"

on the asame llne., atter t-re word "paraW-aphs'D insert 'or be

ray genera1ly dek all the a vents except suah desienated

av.rments or paragraaph5 as he wxpreily ad3adta" so as to

mnko subdiv-sIon (bf ra&,a:

'(b) ,;F1-U3 T; P <-it ?'jtALS, A party e-all estate

in short and plain terms his cdefenses to each cLaim asserted

and shall adxit cr aony the uverments upoiS wiAoh the

adverse party relies. If hC Is without k owlege; or Intor- -

tion suflictnl t to forr. a belef as to the truth of an averso



.menit, e Shull So StatO cri " .&s ta- affeet of a delal.

Deniale aha2l rairly meet " uo ttiubtance c the avosnts

deried. When a pleader intenfls in ood ftaith to deny otly

a pawt or a qllifioatI.0on c! fnl avearit, he ahall spe*14 so
Mrua of It as la trile and material and Shall deny only tM2

rentir. U.'Inle6s the pleader Intends in good falth to o n
trovert all the avermsentz of the precding, pleoadng h* mW

make 't-is donials *s specific denials of designated avermsuts
o;r pate&t* c.r he Z vtneially deny all the ata

except such dosignated cvexwnnta -ar peru~raphs a he Oreeg2

admitaj butp vlhv he dseo as intend to co~ntrovert &al Its wer
monts Including avermentz of t1. araundr upo whioh the @oeow-

Jurisdiction dependa, he "y do 8o Db &sneral denial subjeet

to the obligations set rorth in Ruls 11*"

on pa^re 23, line 54, after tho word "Nourt"* atrike out

'without requiring a reply may" anid i a~rt "nt : terns, If justl

so requirea, a, , so aj to make tie lAst Sentonce .f
subdivislon (o) readX

Wlieon a pirty hus mistakenly desigted a defense a a

counterclaim or a counterclaim as a defense, the oouwt, on

term, If Justice so requires, uhall treat the pleading as If
there had been a proler desInationon-

_____ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-4..



h'LI 10.

FGH"tw CF PLFAJ-). GS .

On Pae 28,, lInAe 6, after the word "dehsinationrs strike out
"Or the pleadingr" and in the saae line, strike out the word
t provided". so Ps to make the sontence read# -

"Every pload.ng aha3ll contain a caption settlng forth the
name oft the cocrt, the titl1 Of the aetion# fte file mber, and
a dosigrnption as in Rule y (a).

aRUIX U.

t IC4Imcf< OF PLF.API OS.

On pae 29g 3lIne 2, strike out "t() By Attowney*, ( the
Same lines after "pleading" insert "Of A party represented by
attorney",

On line 3, after the word "signed", insert 'by at least
attorney of reoord"j and after the word Nnawes strike out R at -
least one attorney of record', and Insert *whose addres shall
be stated. A partY who Is not represented by a attorey shall
sign his pleading and state ',Is addreis.w"

So as to make lines 2, 3 and4 Of Rule 11 read as follm g
"Every pleading of' a party represented by an attorney baull

be s8,.ned by at least one attorney of record in 14is indIvidial
names whose adcires shall be stated. A Party who Is not
represented by an *:torney shall sign his pleading, and stte hi



address." o Lns2.t 4 o~

On Paz!' 29. sti( Q i rlnS2 t 10 oI3121*



On pa 29, line 7, after the word "affidavit.' insert the
following. "The rule In equity that the averamt of an aW
vad*r oath must be overooms by the testi&on7 of two Wtiesm or

Of one witness sustained by oorroboratlng cirouitanags, Ig

abolished."

RUL 12.

WNSES -- Wkr AND NOW PREPAR=Dr,

ChanrO the caption to read as followS1 'Rule 1 2. D0 KNMBB
AND OBJECTIONS WI1M AND Y!ntAV,1 Pi ,SMNTHD BY ILADING OR WTIOW

NOTION FOR JUDGMT ON PLEAT' h3Gss"*

On page lp line 19, after the word 'servi.' insert the

followings "upon the Unl^ted States attormeyX

On ge 31, line 20, after ths word "asmetoed and the
period# strike out the balaice of the pazsgryhP, md inseat --

lieu theroof the following:

*The service of any zotion Provided for in this rae, dWl

alter the time fixed by these rules for serving =n requirvi
responsive pleading as follows, uloss a different tim is fitS
by order of the courts (1) If the ooirt deoies the motion w'

postpones Its disposition until the trial on the merits, thW

responsive pleading may be served within 10 days after notle off

the court's action. (2) If the cotrt grants a motion for a .oz'*

definite statement cr fco a illof partlcuL , the responsive

pleadings may be servsd within the tlm& usually allowed by th se



rules or within 10 days after service of the more definite

pleading or bill of parteoulax'."

On Paze 31* lines 33 and 34, strike ouit the sutle ;
RDEFESSE$S -- HoW PsENTED BY PLiAADlO TaD 0moTION" 3 and 2sert
In lieu thornof the folllwing: "HOW PitBEsNTXD.q 

A

On pate 31, line 36, chance the first word "an* to was, RDa
strike outthe word "original", making line 36, as nM p reaj

"a clam, counterclalm# cros-claim, or0*'
On pSe 32, lines 69 and 70, strike out the title to

subdivision te)s and Insert in lieu thereof the tolloWinSJ 9NDSM O
FOR WEE DEFUTNITE STATETE~NT OR PFOR 3ILL 0 P ATIOUl * -

On ae 3, line 89t beginning with the wd 'Ift In
line 89, strike out all of lines 90 to 96, inolus=ve an inns t
in lieu thereof the followings

'Upon motion made by a party responding to a pleadng, wo*
if no responsive pleading is permitted by these rules, up m
made by a party within 20 days after the service of pleg om
him, or upon the o urt's own initiative at any time, the GoiW
way order any redundant inaterial, impertinent, or s MIda lou
matter stricken from any pleadlng.'

On pages 33 and 341, lines 113 to 131, inclusive, After tM
title, strike out all of subdivision (h) and Insert in lieu



the following.

"A party walves all dfnses and objoctions if he does not

present them either by motion as hereinbefore povided orx ts

he has made no motion, In his answer or repl*Y OxG*pt (l) that

the defense of failure to state a claim upon hIlOb elier eM be

granted, even though previously prosontod, and the objeetioa of-

failure to state a leal defens to a claim MY also be .Mt b X
-a later pleadings If one In permitted or by £notion for |VAU M

on the pleadings or at the trial on the merits and .ep (2)

that, whenever It appears by suggestion of the partiBSo W bW-X

wise that the orurt lacks juriadiotion of the subject mtter, Ub_

court shall dimiiss the aetion. T'he objection or defens,* If

made at the trial shall then be disposed of as prov d In

Rule 15(b) in the light of an.ry evidence that may have beM

received5-
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At thrs end of 11@n 67, on page 107, odd a Lnw sfdIVIiaD

f toI fla I

who} .)y^,UCE ON ;.,)TI~sB. When a motion Is L*_ on t"t

not ap~?0Brlnfl ot record the court MY hoar the dattwe S ur

d&Vitt presentsd by the oeSpetivo parties, but the 4Oot N

direct that the matter may be board whollY or paitly on dot

testimony or depo~sit1on



RULE 12.

DEFENSY -- WHM ANT) £W P' rENTD -- ;BY PTL;'TAtNO Oi MOTION - MOTIflM 1OR
JuMC:irENT ON PL1EAD1INU.'''

'in pae 33, line* 97, (Q) CON&3011DATIchN OF MOTIONNS On ine
99p after the phrase "provided tor" strike out the seseolom and

add, "and then available to h.um."

Line 100: Strike out all of lines 100 to 120 both

Inclusive# and Insert In lieu thereof the followinggs

"I a varty makes a -iotion uwidei this rule and does sot
include therein all grounds of miotion which are thou available
hi.z-a he shall not be permitted t'rheafter to =ke a oion bs
on any of the grounds so omitted, but prior to maling sx othsw
Tnotions under this rule he my make a motion in which are joinse
all the defenses numbered 1 to 5 in subdivision (b) of this

rule which he cares to assort.

On pa-so 33 and 34 (h) 'NAIVM 0F D)a:FEfS8, Lines 113

to 131i Strike ,ut all of subdivision (h) after the title,
and Insert the followings

'A party waivts all defenses and objections which he doe
not present either by miotion as hereinbefore provided, or i f
he has made no .. otion, in 't.is answer or reply, except (I) that
the. defense of failure to state a claim upon which relief

can be granted, and the objection of failure to state a legal

defense to a claim may also oe made by a later pleading, If



one Is permittd* or by notion for Judgment on the pleanp
or at the trial on the merltso and exept (2) that* I f w
it appears by suggestion of the parties or otherwse that VW
court lacks Jurlsdiction of the subjeot Utter the Court she
dideis the acotion. The objection or detensov if aXe at MO
trial, shall then be disposed of as provided in Rule 15(b) Id
the light of any evidence that may have bee ri d.

HAv



1ROLE 13.

CO 'WTFEECLAIM AND CGROSS-CAIM.

(e) couuEr1 LAIV ExCMING OPPOSINO MlAI.

On pace 37, line 20, fter the word pute' Adh * tb *

oma to a peri4, d ohange the word but" to "it wit * h

ocpital "To.

:'~ ,,

,

.X

:X'



RULE 13.

VCOThTTEJCOLIM AND CROS8'CLAIfu*

On MO30e 8 line 5o, (h) AMTITICIAL PAhRIW KY X 9UZu o
IN.

In lines 50 to 54 # strike out, 'When the dgterunation of
a OQ1.mterlolaIm or Grosso-ljl requires for tho zrting ot
complete relief the presence of parties othr thsen thoso to the
original act±oZsID ald Aert in lieu theeof the -olowingt
'When the presence of parties other than thoso to the oIulX
action In required for tWe grmntqng of onplete r*Wa0e In tas
deternmination of a counterclaim or oros-e o so a to :s
the subdivision reads

"When the presence of parties other than those toth
original action it required for the granting of ocoUtG walet
inthe deter nation of a oounterclaim or oarossa'-laua tbe mwb
shall order them to be brought in as defendants as pn d
in these rulesp If Jurisdiction of them can be obtained ai
their Joinder will not deprive the cGort of Jurisdiction of VW
action."



RULE 15.

A D1ED AND STIPPLFEU At PLEADINX.

(a) AMDUN SX

P&p 42, lines 14 to 201 Strike out all of 11n 14 to 80* X

'!Oh Inaluslve, and insert in lieu thereof the followings
"A peatihaUl plead in respmse to m _nded pleang Wci

a pleading aupplementad by a bill of partiotlwS within tho tl
for response to the original pleading or ithin 0 0L u dX
service of the amended pleading or bill of pWtiLua%8 VUdwv.
period may be the longers wnleas the court shal otholm.. ad

:I



21

RUL1 16.

PEE-TRIAL P1ROaCEDIE;ES FTM4ITlAT ITG ISSU8RS

On pate 4.5,# line 28, after the word "aotion", strike out

the perI.d and insert the following:

"hadl unless imodiflied at the trial to prevent mwAfest
injustice,

On paze 45, line 32, aft4r the word "actions", inserts

nor to non-Jury aotion",.

Tiese amendments make the paragraph beginning on line 20

read as follows:

"'The acurt shall make an order which recites the action

taken at the conferenee, the amendments allowed to the pleadings#

and the areements nade by the parties as to any of the matters

considered, and which limits the issues for trial to those not

disposed of by acmissions or aegeetsmto of counsel; and ush

order when entered shall contro 1the subsequent ourse of the

action had unless modified at the tral to prevent manifest

Injustice. TMe court in Its dire2rtion may establish by rule
a pre-trial calendar on w-Ahi actions may be placed for con-

sideratior as above rovided and may either confine the calenda
tojury actions or to non-Jury actions or extend It tqall aetioN.'-



U.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

RL 170
PARTIES INTIPP ANDX DMt ANeT GuA s. ,

Xo Pao 47,o Ulne 1o change the word s to ow -I1u
Subdtvision (b) CAPAcT TO 813 on ss 3 5n*

On M 47o Une leo attar the word lnlldamI inig<
followings

*other tis one aoting In a rps art ea
the gutease robad as tolowse X

bay eapalty of an Individua othu s .e ame"Ws
rpsgentatly. oapacity to am* or be on" shl bi

by toe lw of his domlol.n.e

Y :



11LE 18.

JCPIDPE OF CLAIM$S AND I.IMEDIE

(b) JC'13DE Or RIEM'I).81 FRAUDULENT CONVEAO* X

On pAge 49, line 17, strike out "a prior prooedtwUM& am

insert the followings "eanother olaim," so as to mke t0 mt

reads :

"Whenever a 1aim to one heretofore eognisablo only after

another claim has been proaecuted to a sonolusions the tw

may be Joned In a single actions but the *ouwt shall S t

relief in that notion only in accordanae with the relatle

substantive rights of the parties."

A



iIThE 19 .

H!ECESSARY TOINT)1E OF PAflITS.

(b) vrFFICT or, ApLTUE TO JOTO m -OI

on page 51, line 138 strike out the words "the original"*

and insert in lieu thereof the words "those already, so as to

make the sentence read,

"Wen persons vfto are .-Wt indispensable, but ixo ought

to be parties if complete relief is to be accorded betwee

those already parties, have riot been mad parties and ar

subject to the Jurisdiction of the court as to both service of

process and venue and can be made parties without iqilving t1i

court of jurisdiction of the parties before It, the court shall

order the sumoned to appear in the action.'

On Me 52 (a) SAM NAMES OF OMITTED P SON38 AND REASONS

FOR NON-J0INDE 3E PLI-ADo.

Tn lines 35 and 36* atribe out the words "the origin4'

and Inasert in lieu thereof the words "those &ir*&Wv 6mking the

sentence read as follows 8

"In any pleading in which relief is asked, the pleader shall

sot forth the nams of persona, If knowl to him, Sho ought to bo

parties If complete relief is to be aocorded betveen those already

parties,, but are t o inodg and shall state why they are omitte, I



IlUtE 23

CLASS ACT1( !.,Se

(a) itr1 1 ]L" 31-'TATI';N,

On paae 561 li1nt 5, strikeo rluLt the words a" nuber%. ad
aftcor the word "themn" Insert a connap, and the words "one or

xtioor,, ";

Cn paoe 56, lillne 7 and 8, atrike out the words "Join

plaintiffe or be Joined as defendants" and in lieu thereof the
worde "sue or be steds4-'

These two amendments make the sentence read as tollngj

"If persons cornstitutiC a Class are so numerous as to make
It imps actloable to brinL, tiem all before the cout,, such of thgf t
one or -,lore, as will failrly insure the adequate representation ot
all may, on behalf of all, sue or be sued, when the character of
the right soii8j1t to be enforced for or against the cla" In

(o) DISMTSSAL y}O CG 5PELOTI!Ee Strike out all of subdkiVislo

(g) af tr the title, and insert In lieu- thereof the followings

"A class action ahall not be dismissed or conpromised witho *

the approval of the court. If the rigt inught to be enfored

is one defli-.ed in paraccaiaph (1) of sub'iiviaion (a) of this rule

notice of the -roposed dinsissal or co'promise shall be given to

all members of the class i- such rr.snner as the court directs. It

the riiht .s ore def'ned in paraTa hs (2) or (3) of subdiviaion

(a) notice seldl be : Iven only if the court retAirej MtP"



R ULHP 24.

(Ce) PROv~i:tUF~sTi:

on page 61, At tile end of line 330 add tio f0o110W n

sentcenea s

"Woen the constitutionality of an act of Cowip*ss af@eetr .

the public Interest in drawn in question In XW aaton";o 1 h1&

the United States or an officer, agenq, or mpoy" thoere Is

not a party# the court ashll notify the Attorneq Owend of the

United States as provided in the act of AJugt 24p 1937?.



RITLE 2a.

O3TITUTION OF PART I

(d) PULIC OFFICERS$ DT.ATT or ST PASH TION PROM OFPION.

on pago 64, line 44, strike out the first *or" and aXtW go

word "oity", itnert the followixu~ "or other govornumW t4 eamq N' ;

so as to make the firat part of this sentene w4X

"When an officer of the United Stateep the DitwIot ot

Col1mabia, a States county, oity, or other govovazutel ag gW!

or any other otfflor apecitiod in tho *ot of 7ebruay 1>0 1925?



V. I,1 PQSTTT 'D DI`COvIE'Y, A.r' 3tCPA1VY .UT)

RULE 26,

D1I'P$SJ' I" NS PRINDXNO AtICINo

(@L) 't .'1 , [') iS1Tp 0NS~l "I~'.hY :.'1' Tf,.KF.N*

On page 66, line 3: Stii ^ ut the aentenre be1.nrind With
the words "At Rny time" In lo 3 and endIng w lth the words both
puroses" in line 12J and Insert In 2Leu thereof the fol.ow nsg

"By leave of court aft ,r jurisdiction has beon obtaine4
over any defendant or over pror-orty *wich t the subjeot of the
actior, or without euch leave after an answer has bon tflod#
the testimony of any persorn# whther a party or notmay W
taken# at the instance of any party, by deposition upon oral
examination or written iiterrogatories for the purpose of
dtisovery# or for use as evideno in the aotion, or for both
purposeW."

On pace 6G, lines 14 to 17: Strike out the following
sentenoe: "Gral depnosit'ons sl-all be talcen only in accordance

with Rulo 30 and written depostlt: c-s only in accordance with
Rule 31,'i and inaserbt In lieu thereof the following:

"Depositions shall be taken only in accordance with the"
rules.'

Page 67, autbdivisionz (d) JSE P DEiO3STTTr,-jS

c.in pac-n 67, line 60 ;strike oiit theb words t out of the

distr.ot," nmakinng the clause read as follows: "or 2, that the
witness Is at a gr'ater distance than 100 miles from the place



l
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m p, tine 67, after the aord 'ee0' nd tho ear0&

wf Aft rt ri , Co .kir'g the 1.abb B DoW

h t w'~tfle~ i stLble to Ottnd or testify boSxO O f

needy Itnrr~tlYD Wor impri$onmentI"f



30

Tuasdaro November 2, 1937-

2 o'clock p.mi,.

In BRtle 26* pa e 682 atrike (iut paraie'rap (4) or subdivision
(d), beoginring on line 73, and Insdrt In- lieu thereof the tnowa
Ingst

"(4) Ir o0ly pwt of a deposition is offered In ovideno by
a party, an adverse party nay reqiArs tim to introdtee all of It
which is relevant to the part introduced# and any party may intro."
dues auy other parts."

on pat-e 68, line 94e. before the word "ObjeotIon", Inswt
"SubJeoa to the i-rovisions of Rule 32(o)#* and on line 95 after
the word "made" Insert the words "at the trial or hearing,' so
as to make the subdivision read#

"(e) O3JiEiT~T' NS TC A,7MIS..I1T3TLITYX Subjoot to tho prowielan
of Rule 32(o) objection may rbe mnade at the trial or h'&aring to
roctsiing In evidonoe any de osition or part thereof for 811
reason which would requiire the exclusion of the evidenoe If the
witness were them presont and testIfying."

(O pagge 6g, subdivision (f), line 107, strike out the period
and Insert a cor.= anvi the words 'but this shall not apply to the
use by an adverse pnrty of a deposition described in partgraph (2)
of subdlvis or (d) of tirs rule*"



XLES 27.

1,11TPOSIT11&!'Z4 E";eI; J4 ~ tN

On page 72, lin.e 7, subdivision (a), after the word 'diae.
triot", strike ntit the words "of his residence cr."

on pace 73 line 21, strike ont the words XThe
insert the words "If the court is satisfied that the porpotatiaM

of the testimony In proper to prevent a failure or delay of
justices Itsa" o RS to make the sentien readsX

"If the co01rt Is satisfied that the Perpetuation of the
testimony is proper to prevent a failure or de.ay of Justl" It t
shall then make an order desipyatinE the persons whose depouitl i3
are to be taken and the subject matter regarding which theyta
be oxamined and deslgnating or describing the persons to be
with notice as prospetiVo parties to the action#"

On pag 74, after line 58, insert a now subdivision, as
fol~lows:

"(mm) PondinZ Appeal. If an qpeal has beon taken from
a Jud~ment of a district cniirt, the district court in which X l
Judgment was rendered may allow the taking of the dopouition oat
witnesses to perpetuate their testimorny for u8e in the event of
further proceed1nga In the district ct)=t. In suoh case the
party who desires to perpetuate the test=--ony inaj make a rfotion
In the district court fo' leave to take the depositions* upon
the 8ame rotico and service taierfof .a if the atio wa ped=



in the dtstrioc oourte The tnotton shall show (1) the neas
and addresses of the persons to be exmmned end Xtb subteme at
the testfrony which he eapeotu to elicit from "ehg (2) the
reasons for perpetuatig their teeti'ony. If the *ourt flnds fta-t
the perpetuation Of the tettivnonY Is proper to avoid a fallure or
Justioot It may maka an order allowing the dopositonl to bo
taken# and thereupon the deposltions may be take and usd la
the saue maner and order the one conditions as are preseiWd
in these rules for deapoitions taken In actions pending In the
district courts"



1i'iu 28.

,IOM r:EroU;t"MioS mY 3E TAKEN

O !n PA> 75, line 10, strike out all of SUbdivtisori (b) and
In lieu theoreof insert the following# 

.>
"(b) iN roi In a torolgn state or eoURU

depositions shall be taken (1) on notice before a secretary ot
ambassy or0 legatiton consul Cenoralp oonial* via. 0onfulf or

oon¢rrlur a entp of the Unlited tte8 or (2) before suah peron
or oftfclar may be appo;nted by comiwssion or under letters
ro6-atory. A com1saoton or letters rogatory shall be Issued
Cinly ',on necessary or convenlent, on application and not1"
and on such term and with such directions as are just and
apzpropriate,. 4fficors asy be leaiEmuated in notilo or comal --
alone either by name or descriptive tItle and letters rogat"7

-ay be addressed 'To the Al-pproprlate JUdlical Authaltl In

(here nazm the ocunti7t . -



R ME3 50.

%1c'ST II^S 'PON OFAJ, EXAMTNATIT0N.

On page 77, line 23, after the word *taken"% insert the

words "or thbt It may be taken only at asme designated place

other than that stated in the notice or that It may be taken

only on written Interrogatoris*."

On page 77, line 455 after the word "stenographoilloy'

inseelt the words "and transcribed,"' so as to make the sontencO

reads

'The testimony shall be tkaen stenographically and transcribe

unless the ptirties agree otherwise."

on paze 78, subdivision (d), line 60, amend the title by

adding after the word "Terminate" the words 'or Limit."

nM line 6i4j, after te word "or" strike out the words "for

the purpose of annoying, embarrassing, or oppressing9 " and

insert in lieu thereof the words 'in such manner as unreasonably

to annoy, embarrass, oroppress."

On line 71, strike out the period, insert a aona, and the

words, "or Ilidti.ng the scope and manner of the taking of the

deposition as provided in subdivision (b)*'

On line 71, strike out "If the order is made, the exavaina'm

ti3n,," and Iv-sert "Ifs the order -iade termlr gtes the examnatlon,

on line 75* after the word "party". insort the words "or

deponont."



on PA-o 78, line 77, lnsevt a now sentenoe, an follows, , u
grant'ng or rofusing such order the court may impose upo either

party or upon the witrnass the requuivement to pay Such 0oatS or
expenses as the court may deom reasonable."

So as to rake the subdivision reads

"(d) MOTIC-1 TO T~RMI4INATF O(R LTIFTT FXAMINATION. At au

time luring the taking of the deposition, on motion of at party
or of the deponent and upon a shovwing that the examination Ls
being aonducted In bad faith or in such mnnner as ulronoably

to annoy, embarrass or oppress the deponent or party, the Gourt
In which the action Is pending or the court in the distriet her:
the deposition Ia being taken may make an order directing the
officer conducting the exainstion to cease forthwith from taking
the deposition, or liLmtIng the scope and wanner of the taking ot
the deposition as provided in subdivision (b). If the order

-made termaln tea the examination It shall be resumed thereafter
only upon the order of the court in which the action Is pending.
Upon demand of tho objectlng party or deponent, the taking of
the deposition shall be suspended for the time necessary to waft
possible a iotiorn for an order. In granting or refusing sukh
^~A~ftr the cozrt may impose upon either party or upon the witness

Alrement to pay such costs or expenses as the court may
"oem reasonable. 

.

on pa-e 78, line 82, subalvinion (e's Btrike out the word
"over."

on pase 30, line 137, par~Fraph (2), after the word Oitnes 'J
strike out the words *by oral eaniinatlon."



RULE 319

I)EPOsr riS OF WITNRSSES UP()Ir WRM EN INTEr.UOGATORr5.

On pare 328 line 7. strike outp "re-direat-InterrogatoreJ A
and insert, "redirect interrogatories."

On p*a,~e 82, line 34, strike out eubdivision (d) and info"

in lieu thereof the fol.lowIngg X"(d) 01-OT{s FOR TPIF PROTECTION OF PARTIM AND DEPONU?5

After the Pervioe of Interrogatorle, and pr to the taking of
the testimony of the deponents the court in which the aetion is
pending may, on imiotlon promnptly made b a party or a uopaats
upon notiee and Sood cause shown, make any order speltcied SM
Rule 30 w!.oh Is appronrlatq ant Justp or an ordor that t W

doposition shall not be taken before tho offioer desLgnatld Lu

the notice or that it shall n'ot be taken exoept upon oral

examination."



RULE 533

T "TEri-ROGATOIRI' TO PASTIES.

On paso 84# line 2, after the word "ay"%* strike out the

word "other" and insert In lieu thereof the vord "agogS."



j8

RULE 34.
KCDTU -,;TI.'.N 64T ', tUXEiMATS AND TH4INGS
r'CR iISPECTIOIN A;i Y1 0o9 U{i' PIICTOGRAPHING.

"n pae C5, line 1, ariond the title by inserting before thb
word 'Production" the words "Discovery And," so as to mak the

title read* "Discovery And Production of DoaUmntg and Things
For InspectlolU, Ol.yings (r Photogrphing.'g,

On page 86, line 17, after the word 'inspecting', insert the
words "measuri ngp euxveying," and on line 19, after the wosd

"object' Insert the worda "or operationp" so as to ake the o :
reads

"or (2) order any party to permit entry upon designated 1

or other property In his possession or control for the p'pose at
Inspeating, measuring, surveying, or photographing the prope -

or any desitnatod relevant object or operation theren.'



HtI3E 35*
I 2YSICATL AN '"--~ 'TAT, rTX2AM`:ATTe-N

CPF PERSI-J39

On page 86, line 5, subidiviseio (a), after the words ty
ia" strike out the word "Involved" and insert the words fin
controversy" so 'is to make the sentence reads

"In an actio; In which the mental or physioal condition of -
party 1s In controversy, the court in V .1ch the action In pedin g
may order I'm to submit to a physical or mental examination by a
phygician.',

On pag-e 87, boInning with line 15, strike out the words
"A party causing the exawnatinoi to be made shall deliver to VW
party examined, upon 9is requist, a copy of a detailed writte
report of the examining physioian setting out his findings mnd
conclusions. Aftor such delivery," and Insert 'ri lieu thereof
the wordss"Ir f oquested by the person examined, the party causing
the exardnatlori to be rmade shall dellver to him a qopy of a
detailed wrist.en report of the examining physician sett'ng out
his findings and conclusicg. After such request and delivery.'

On line 24., after the word "made" strike out the words "win
respect", and insert in lieu th-ereof the word "of."

On line 27, after the word 'doelier' stri;:e ouat the word
any."

So as to make the par~,,Erapb readt



ed
"(1) if request/by the person examined the party causing

the examination to be made shall d liver to him a copy of a
[ detailed written report of the exalning jhysilan setting out

his findings and oonclusions. After such requst and dellvry
the party causing the examination to be made shall be entited,

upon request to receive from the party exmined a lIl re t ofat
ar.7 examination previously or thereafter vdg, of the srm t f4 i

or physioal condition. If the party exadned refuses to delvw 3

such report the court on motion and notice my mao M ord n
requiring delivery on such tODms as are Just, and If a phyai X
ralls or refuses to make such a report the couwt may exclude h
testimony if offered at the trial."

1



36~~~~~~~4

AMMISSrk'N C;T PACTS AND (F C. tN)i.Th:3S OF DOCUMENT..

On page 89, line 20, subdivision (a). after the word
"admnijsi n" strike out the words "a specific dnial urder oath
of the matters of which an admission Is requested"* aud insert
"a 5worn statement either denying speaifloally the matters of
which an admission is requested or settlin forth in detail the
reasons why he cannot truthfully oithor admit or deW those
matters."

On page 89, line 23, subdIvisio.- (b)# after the word "requ
atrike out the words "shall be" and Insert the word "Is*



42

RULE 37.

1WY3JSAL TO !; rISCi.;'7EEY, C51lQlNCE8.

On page 89, lne 4 ubdivision () after the word 'other'
strike out the word "witness" and I-3ert In lieu thereof the
word "deponsntj" on page 90, line 13g strike out the word "witneosg
and insert the word 'deponent"' on line a1, striko out the word
"witness" and lrsert the word 'doponent."

On pagse 90, line 40, paragraph (l) strike out the word
'shall' and insert the word "May."

on pare 91, line 47, paragraph (2), after the od *order*
i-aert the word 'made."

On page 92, studivision (c), line 912 after the word *truth -
strike out the word "or' and insert the word "of."

On page 91, line 73, paragraph (II), after the word
"testimony" strike oiut the semioolon and Insert a oomma and the
words 'or Introducinrg evidence of physical or mental condition='



aj~jz 58.

8UWWlARY JUoXw r.

D pa.z* 95, ubdivision ()a) line T. afte the word N u 7
>SOt- th* word wsupportingaw and on line 3. aftw the4

cthlxt' Insert thie word 'suppowrting4

zm P&Z,# 910 beginninis with lint 15, strike out O¢ t

atibv4,ton (a) and insert in lieu thereof the fol lS

'it) W4IT12N AIC PROCEMINoIT8 Tlf1m0N. The moto All be 0

#orI at l.ast L0 days before the tims spe@Ited fw W borW

Ths kvYrs* party prior to thoday of hearing .q WeV* ppoea

AiavIt *w The uw r mdmt aotgt shaUl Ue rdmsd fw Ih Ut

t~.p~.dir adepositiofls. and admisslonS CD rfU* t@GO' wIIA

tho &ftfdavits, It any, Show that eO pt to t0 _ t mOr

t tthere is no muL iSsu MS to _ MUNsl £snr =sa

tzV the WTIng party Is entitled to a jVdumt as MttW 0o

. ,.

iare~pora oess was taken, at 5 o'look and 45 mInutes

.- *rtA3l o'clock po.n.)



4

Tuosday, November 2, 1937.

B o'olook pom.

mThE 39.

JMI<Y T~RW, OF FIGHIT

on page 97 none 130 after the word 'time' insert atWr

the GoO(Oneament of the *otion and not later thM 10"s ,d

strike out 'within 5. n line 12, after the word *16"."

insert 'Such claim may be endorsed upon I pleadin of Vth

party,"

So as to rnke subdivision (b) reads

"(b) DEJI) . Any party may dsmand a trial by Jm O f

any issue triable by a jury of right by sOrIng Vpon the other

psrties a claim therefor In writing at SWtlUA after the

oowinoemfnt or the action and not later than 10 days after

the service of the last pleading d1r.oted to such ls. g

claim may be endorsed upon a pleading of the party.

. At



RULE 40.

TRIAL BY JMY OR BY TIE COUry.

On We 99, line 22, after the word 'motLonfl' strike out

wof that party' and inthe s line, after the Vorld r'c ro'

strike out any isgue tried' and insert is tra*"p$ MA i e

23, after the word 'JW", insert "of any or all SEXY" o

as to reads

"the courit in itS discretion upon motion MaY order a trial

by a Jlo of any or all Issues."



RUT.RE2

PIVTS8AL oF A MT(NS.

on page 102, line 10. after the word Twhou insert he

so an to reads

"a stipulation of dimissal signe4 bY 11 the WUiS *se

have appeared generally in the aotion."



RULE 40.

CONSOLITrATIONI SEVT. HlATCE
AND SEPARiATE TT£IAL .

ion Pae 104m line 3* aft3r t1o word "actions"', ctrike out

"of a like nature or".

-d page 104, lone 13. after the word "ordew, strike out

the rest of the subdivisiorn down to the end of hia 8s Old

insert in lieu thereof "a separate trial of wW elalgsa eroz-d

claim, coonterolnam or third-prt3 olsim or of Oiany

Issue, or of any number of claimsm ooseSolSalm catfte o2lams ;

third-party claims, or Issues.*



On pare 105, i... X
/ strl'e c .', all of subalvisicon (b)s beginn ng lnlin 1

nd ,c>i~i: to line b.5; and Insert i.n :teu thereof the tollowing -.

w(b) SCrPE otF 7,xkMT' brrYON AM CP.0SS XA!ATI . A pK.

may s1QW thut any witness, whether celled by him or by an advrse

pu(ty, has previoUsly 1.i, ndar oath or otherwise* statamts

contradiatorrT tia 'inr t otttory ,ilthout 'Ahaving first called than

to 'I1n attentilon, AN pa.rty mnay interrogyteO any unwilling or@

hosl'le witness by loadin' que:ticn5. He may call an adverse

purty or an iff'coer, dirsetar, or snaaging azent of a publi* or

private corporation or of a ;),V.rtnefl'hip or association Whidh to

an adverae party. and lnterroiantO blh by loading questions, and

Cortruad!ct And It£rryach Yij L %-, all reapeots at If he had beon

called by the advu eIza ptirty. Sludo a wItness thus called my

be oortradioted end Dneihd by or on behalf of thes adver'5

party also, and nay be arossB-A1 emine5d by the adverse party only

upon the subject mtatter of '-is ox Ination In chisf. Any other

witness called by a party and oxamined as to any matter material

to any itbue r-say be oross-s;'laredl by Lhe u .'erne party upon all

matters mat~ri&l to every issue of Qhe action."

(Note: %..n tho qcreasi-n of policy as tow4reth-er the rule

sh-uld stand. allowln, a p...rty to impeach a witness by showing Iia

coitradictory statements without first exhiAting ther to him. the



vote stood S to 4 In favor of the rule.)

On page 107, after line 67f insert a now subdivision# as
followsX

*(e) When a motion is Ete on facts not appearing of re <eoa

the court may heair the matter oln atidavits Presented b7 tX ,
respective parties9 but the court may direst that the WAtter be
heard wholly or partly on oral testimony or dposition$,'

'I1



RUN 45i

PROOF OF OFFICIAL TrCORn.

On page 1090 line 41h after the word utatutew* Insert " or
by the rules of ,widence. at common laW.X

,>



1UL.hE 46.

SUfPO.4NA .

On paWe 1i4p line Os after the word "specofied', strike out
the remainder of line 8 down to the end of line 1s and Insert In
lieu thereof the followings

"The clerk shall issue a subpoena, or a subpoena for the
production of documentary evidence, signed a* sealed but othr -

wise ir blank, to a party requesting It, who shall filllit ia

before serviseo"

On page 124# line 29, after the word lzade", strike out '
exh*bitirg the original and by."

On pge 115, strike out lines 46 to 49# both inclusive, and

Insert in lieu thereof the followings

*A subpoena oo~andlng the production of dooimsntary w udmmee

on the taking of a deposition shall not be Leed without an oW&
of the court."

on pa-e 116, line 85, after the word whir", strike out "1shall

and Insert "may", so as to reads

"1'ailure by any person without adequate excuse to obey a

subpoena served upon 1Ai may be deemod a contempt of the oourt from

which the subpoea iseued.'

(Thereupon, at 10,15 o'clock pom., the Codsittoo adjourneduntil tomorrow, Wednesday, flovoaer 3, 1937, at 9130 o'olook aem.)
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6~~
Wedneseay, Nov nmber 3, 1937.

The Comi'Ittee met &tt 9:30 o'clock a.m.

In aucltion to the 'members previotuly present, George

W'fhtirton Pe;.per, of Ponnsylvanria, was present.

EXC.f3TIONS A30LISHTha

On pace 119,, line 1,, in tho heading, strike out *ABOLISHED?

and Insert "1UNN CE:$SARY" *

After the headiing,, beginning In line 1,. strikce out "No

formii1 exception to a rulin8 or an order of the court is

neoessary" and Insert "Formnal emeptions to rulings or orders

of the court are unnecessary."

In line 5, after the word "that". strike out 'an objecting a

and Insert "a'.

¼

/,i@E~ ~ ~ ~ ~ ~ 9

Inhe line 9 t after V.-e word "co rt" insert "and hi rud

In ine11, after the word 'order'. in-sert 'at the time it la

So s t malke the rule read:

"Rule 47?. E-:C'FT'T?^S '1TNNT'' 7,R. Formal exceptions

to rulini~s or orders of thlen court are unnlecessary; but for al2

purposos for w!-ich an exception has heretofore been necessary

it is sufficient that a party, at the time the ruling or order



of the court is made or sought$ makes known to the court the

action which ho desires the court to take or his objection to

the action of the court and his grounds therefor5 and It a

has no opportunity to object to a ruling or order at the tivW
It is made the absence of an objection shall not thereaftiw

prejudice him. "

9-



RULJX 48.

JURORS.

On pa-.o 120, line 17, aftor the word "who", strike out ftor

any reason becone unable to perform t' eir duties prior to the

final submission to the jury", and insert "prior to the time tb

jury retires to consider its verdintbecome unable or disqualitiet

to perform their duties", so as to make the sentence reads

"Alternate jurors in the order in which they are called

shall replace jurors who, prior tothe time the Jury retires to

consider its verdict, become unable or disqualified to perfozu

their duties."

In line 26, after the word "discharged"' strike out "upon te

final submission to the jury", and insert 'after the Jvr7 retiro

to consider its verdlct", so as to make the sentence readis

"An alternate Juror who does not replace a principal Juror

shall be discharged after the jury retires to consider its verdict.t
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"IJLR 50.

SPECIAL V2JIDICTS AnnD INTERROGATORITS.

On page 123* line 23,9 after the word Pan" strike out wdtte4 .
Issue" and insert "issue omitted without such dyemud"* so as to
reads

"As to an isusu omitted without such deBam the aourwt X

make a finding" --

And so forth.

A.
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PULE 51.

MOTION FOR A DIRECTED VRDIP.T

strike 2ut ue

p!e 124, line 1./'A martt my f mov f a tttd

t cLoe of the evidenoc offered by an opPest wlbolt

1 t rebt'7 waiving 'As righ t to offer eVidenG* ln th* eveat that

1--->*^ti or. 4.9 not- granted' and insert in 1lou t~breet 1;h

*f party who moves for a dir@,ted verilt at W alone t o

ev-. dence off1red by an opponent may offeor evid In the w -

tl XL thte motion Is not granted without having weserv$d <s PI

#t -e do, and to the same extent as If the motion had not bee-s



RULL 52.

INSTRUCTIONS TO JURY: OBJECTION.

On pare 127, line 3v after the word 'timeN. insert "during

the trial". so as to reads

"At the close of the evidence or at suoh earlier time

durirg the trial as the court reasonably directs, uay party

may file written requests that the court instruct the Jury on

the law as set forth in the requests."

i@

/ ,
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fl!TLE 5 3.

MASTERS.

On page 1283 line 2, after the words "(a) APPOINTYM Y'

Insert "AND COMPTNSATIn.,N"

on pate 128, line 21J after the word 'prty"s strikO out

for the court in Its dlisoretion may hold the delinquent in

contempt."

On pace 129, line 37, after the word 'the" where it first

ocours, strike out 'date" and insert time and plae'.X

On page 129, line 57, after the word "mner"9 insert "and

subject to the same limitations"; and in lint 58, after the word

'Oourt", insert "sitting without a Jury", so as to make the

sentence reads

"When a party so requests, the master shall make a record of

the evidence offered and excluded in the same manner and subject

to the same limitations as provided for a oourt sitting without

a jury in Rule W4f(q)."

On page 130, line 63, after the word "thereof', insert

V lew-" the order o. refere-nee otherwise providesO, and strike out '

the same words where they occur in line 67 after the word 'refer"

once .

On page 130, line 70, after the word "attorneys'" strike out

"In every reference', and begin the word "it' with a capital

letter.
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on page 130, line 79, after the word "the", strike out

"examination and,"

On page 150s line 81, after the word 'party", strike out

nor his attorney".

on page 130, line 86, after "46" strike out down to the em

of line 92, and insert in lieu thereof the followinSg

"If, without adequate excuse, any witness fails to appear

or give evidence, he may be punished as for a contempt and be

subject to the consequenceS, penalties and remedies provide4 In

Rules 37 and 46.'

on pa,:e 132, line 131, after the word "partisae' Insert

"Application to the court ror action upon the report and upon

objections thereto shall be by motion and upon notice s

prescribed in Rule 16.'

On page 132, line 134, after the word 'oevidenoe, insert

"or may recownit with instructions."
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RuLF 54.

GrmGNEIXS i COSTS.

On page 1i4 l ine 2, aM'tei the word "FYEUM' insert quotatioS

marks around the word UJudgment."

On page 154., line 5, strike oAt the word ini 6Lim

strike out the word "anyf where It first ooour, and insert "'' g

and in the slme line, strike out the word 'any' ubar* it ooo@u1

for the second times so as to make tne 8setenoe rwde

"A juidgment shall not contain a recital of pleadings,

the report of a master, or the record of prior proosedings.t

On page 135, line 41 after the word 'law', Inserts

"Costs may be taxed by the clerk on one daeys notics. On

motion served within 5 days thereaft@r, the action of the slerk

may be reviewed by the court"



RULE 55.

DEFAuLT.

On pare 138, line 2, after the word "When", strike out

"tho couirt has obtained jurladiotion of", and In line 4, after

the word "sought", striko out "and he", so as to make the

subdivisiton road;

"(a) 1FTR.Y, Trnon a party L,.;anst; whom a Judgmlt tor

affirmative reliof is sought has failed to plead or otherwvis

defond a& provided by these rules, the olork shall enter his

default."

On page 1x3, l1ne 27, after the word Onuoh', strike out

tfiduoiary", and insert "representativo,"
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RULE 56.

NEW TRFIAIS.

On page 141, line 13, after the word "action", strike out

"which had been"; in line 14, after the word "court", strike out
"has 'power to" and insert "may"; and in lines 15 16, 17 and 18*

strike out the word "tot; SO as to make the sentence read:

"In ruling on a motion for a now trial in an action tried
without a Jury, the court may open the Judgimet if one has beu
entered, take additional testimony, amend findings of tact god

conclusions of law, or make new findings and conclusions, and

direct the entry or a new JudMent."

On page 141, line 21, after the word "served", strik, out

"within" and Insert "not later than", so as to read:

"A motion for a new trial shall be served not later than 10
days after the entry of the Judgment" --

And so forth.

on page 142, line 39, strike out "At any time within", and
insert iot later than", so as to read:

"Not later th-ra 10 daya after entry of j'-ont the court of

its own Initiative may order a now trial" --

And so forth.
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1XtLE 57.

1kEL'EP VflCO NMOMEGNT ORt ORDM*

On pace 143. line 9, after "(b)", strike out "FUAUDI ACCIDDI"Y

after the wordl "?MTS'-EK, insert "INADVERTIYEICE' after th. word

"SmtPRISE". Insext 'EXCUSA3LE NEGI,'CT'" zo as to make the heading

readS

"(b) MISTAKEI INAOV h'hTHNCEj SURPRISES EXCJSA3BLI NEGLEO?."

on page 143v beginning in line 10# strike out down to and

including the words "Service of" in line 16. and insert in lieu

thereof the followings

won motion the courts upon such terms as are Justo Roy

relieve a party or his legal representative from a Judgamt,

order, \or proceeding taken against him through his mistake#

inadvertence9 surprise, or excusable neglect. The motion shanl

be made within a reasonable time, but in no case exceeding six

wnths after such judoment, order, or proceeding was taken,"

on page 143, line 16, before the word 'motion", strike out

"a' and insert WA'.

On page lbx, line 18, after the word "operation, strike out

the remainder of line 18 down to the and of line 21, and Insert

in lieu thereof the followingt

"This rule does not limit the power of a court (1) to enter-

tain an action to relieve a party from a judMent, order, or

proceeding, or (2) to eot aside within one yebro as provided in
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Title 28, Sec. 118, U.s.C., a judgment obtained against a

defendant nrt actually porsorially notified."

So as to make subdivision (b) read as follows

"(b) MISTAKE; INADVERTENCE; SURPRISE; EXCUSAMLE NEGLECT.

On motion the court, upon such terms an are Just, may relieve a
party or his local reprosentative from a Judgment, order, or

proceeding taken amainst him through his mistakes inadvertence.

surprise, or excusable noe7leot. The notion shall be made Within

a reasonable time, but in no case exceeding six months after

such Judgment, order, or proceeding was taken. A motion under

this subdivision does not affect the fInality of a Judgment or

suspend its operation. This rule does not limit the power of a

court (1) to entertain an action to relieve a party from a

Judgment, order, or proceeding, or (2) to set aside within one year

as provided in Title 28, S0c. 118, U.S.C., a Judgment obtained

against a defendant not actually personally notified."

(Notet At this point it became necessary to return to

Rule 6, on page 17, as followal)

ritzi 6.

TIM&E. -

On page 17, at the end of line 21, after the word 'discretion.

insert "(1)"; at the end of line 25, after the word "order"',

insert "or (2) upon motion permit the act to be done after the
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expiration of' the specified time wherethe failure to act earlier

was the result of excusable negleotj" and in line 29, after th

word "law", strike out the remainder of the line down to and

including the end of 52# page 18t so as to imak subdivision (b)

reads -

'(b) ENIA4flGEMPMNT. Wien by these rules or by a notice

given thereunder or by order of court an act Is required or al.1ow-

to be done at or within a specified time, the court for "ause

shown may, at any time in its discretion (1) with or without

motion or notice, order the time enlarged if application therefori

g.s made before the expiration of the period originally p'esr bed

or as extended by a previous order; or (2) upon motion permit the X
act to be done after the expiration of the specified time where
the failure to act earlier was the result of excusable negleot

but it may not enlarge the time for taking any action under Rule

56, except as stated in subdivision (a) thereof, or the time fors

taking an appeal as provided by law."



68

RULE 59 .

FINDINGS BY TH1E COU".

On page 146, line 10, after the word 'action', strikl out

"No request for findings in neeessaryW and insert 'RequOsts for

findings are not necessary for purpOses of review.'

On page 146, line 19, after the word *made, strike out

"within", and insert "not later than'.

on page 146., line 22, after the word 'oordinsly"s strike

out "%e pendency of the motion does not affeot the finM

of the judgment or suspend its operat.onf and"' nd begin the

word "the" wIthfa capital letter.

(Thereupon at lslO o'clock psm., the Covvdttee took a

recess until 2 o'clock p.m.)



Wednesday, November 3, 1937.

2 o'clock pes.

RU=1 63.1

HARMLESS ERR R.

On pace 152, line 10: add at the end of line 10 a now
sentence as follow.:

"The court at every stage of the proceeding Imt disregard
any error or defect in the proceeding which does not affeet the
substantial rights of the parties."

3$-

I
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RWLE 62.

APPVAAL FROM A ')ISTRICT COURT TO T'nE
SUPHI,'1fE CO RT OF THE UNITED STATESo

On page 152, line 2, strike out the words "OF THE UNITED

STATES", making the title reads "RULE 6Z. APPEAL FROM A DISTRI,.

CORT TO TIE SuJPFFEMR COURT.t

On page 152, line 7, strike out the word "petition'" ndX

insert in lieu thereof the word "appeal". making the sentence

reads 'The appeal shall be allowed, a citation issued, a

Jurisdictional statement filed, and the record on appeal =ade sA

certified as prescribed by law &nd the Rulesof the Supreae

Court of the United States govorning such an appeal.'
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XUL~E 65.

Ap=:-V. TO 8s CIRs TIT COURT OF APPEAILS.

t >- N ?{AFFFL.

0 <+ p~e 155, line 50, strike out the words 'to lts fons

-ffeancy , and insert in lieu thereof: "to the fon of the-

wr zz tz ¶Že sufficiency of the surety," making the sento"ne

Fftoer a bond on appeal is riled an appeil y raise

>^ eec4-- a t.o th~e form of the bond or to the suffioienqy of the

>~et tfr det'rm3ination by the clerk.'

m p&-e 156, line Bo, before the word 'bond" insert - e

*=- 'supperesdeas", Making the line reads "court, the amount of

E supersedeas bond shall be fixed at*.

-n pa-e 157 (f) JUDGMENT AGAINsST SUIRETY

.n ̂ie 106, strike out the period after the word "Gourt',-

aftt tl~e foll -ing: "who shall forthwith 1all copies town

£f 4 e -a ess in known,", making the sentence reads

'Th.e nttion and such notice of the motlon as the co0t

= :iere -ay be served on the clerk of the court who hall

4' r-e th -mI1 copies to the surety if his address In kn0wn.'

:Yi * , - AND i CD ON A. PEAL.

sr paje X,1>, line 124, ehan-e the period after the word

rder' t- a sazioo Ion and addt 'but t'.e district court hall-not

* tn: tZ-e tine to a day more than 90 days from the date of *
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first notice ofsppeal*" making the sentence reads

"In all cases the district court in Its discretion end with

or without motion or notice may extend the time for tiling the

record on appeal and docketing the action, If its order for

extension In made before the expiration of the period for filing X
and docketing as originally proscribed or as extended by a f

previous order; but the district court shall not extend the tiMe

to a day more then 90 days from the date of the first notls Of

appeal."
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RJLE 64.

JOINT oR SEVERAL APPEALS; SUIMONS
AND SEVERANCE ABOLISHED.

On page 161# line 1, after the word "APPEALS" strike out

the semicolon and insert the following: *TO THE SUPREXX COURT0

OR TO A (ARCUIT COURT CF APP7EALS;n makIng the title readt
"Ruxle 64. JOINT OR SEV', RAL APPECALS TO THE SUPRIKI COURB

OR TO A CIRCUIT COURT OF APPEAL8; SUMONS AND SEVERANCE ABOLISIBD#

On Page 161i line 5, after the word 'one"' insert the worda#

or more n making the sentence read as followst

"A'arties inter sted joiltly* severally# or otherwise In a

Judgment may Join In an appeal therefrom; or, without avoms

and severance, any one or more of them may qppeal separately

or any two or more of them may Join in an appeal.'

,
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RTuLE 65.

RECOR)D ON APPEAL TO A CIRCUIT
CO0URT OF APPFALSl,

|b) TRANSCRIPT.

On page 1624, line 201 after the word "designation" ohange

the semicolon to a Pariod; Strike out the word "and" and the

co maS begin tlixD woid "if" With a capital letter.

Gn pal-e 162, line 25, after the word added" chang the
period to a comm, and add the followings "and if the appe]llat :

fails to do so the court on motion may require him to furnish

the additlonal parts needed, " making thc sentence read as

follows:

"if the designation includes only part of the reporter's

transcript, the appellant shall file two copies of su.h addim

tional parts thereof as the appellee may need to enable him to

designate and file the parts he desires to have addMd and it

the app;ellent fails to do so the oourt on motion mwy require him

to furnish the additional parts needed."

(g) F 7CORA TO DT PRE1PARfED BY CLERK -- NECESSARY PARTS.

On page 164, line 77, aft r the word "thereon;", insert the
followings "and in an action tried without a Jury the master's

report, if any;" ,,'maing the sentence read as follows#

"The clerk of the district court, under his hand and the sal
of the court, shall trap-smit to the apollate court a true copy

of the matter donllna ted by the parties, but shall always includes

,



whether or not designated, copies of the following$ the AterISI

pleadings without umnecessary duplicatiori the verdict or the

findings of faot and conclusior.A of law togetber with the

direction for the entry of judgmnt thereai and in an action

without a Jury the master's report, if arqy the oplnion3 the

jud.,ment or part thereof appealed from; the notiee of appeal

with date of filingl the designations or stipulations of the

portios as to matter to be included in the raeord) and s-tta

by the ppellant of the points on which he Intends to relyq"

.¼
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RULE 67.

STAY ,F PROCEEDINGS TO ENFORCE A JUDXM1 .

on page 172, strike out ail of lines 43 to 50 both inellu4s i

and insert in lieu thereof the followings

"If the judgnnt appealed from in rendere by a ditri t

court of three judges specially constituted pousiit to a

statute of the Ulnited States, no such order shall be vm ex t |

(1) by such cort stting in open court or (3) by the s" i t

all the juzgos of such court evidenced by their sigatus r e

order**

.,S

A.:
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ruLE 68.

DISAB3ILITY OF A JnGE.

On page 175, line 4, strike out the words *by hin"J

On page 175, line 5. after the word perforzmed" inserts
"by the court"; these two changes mking the sentence read a
follows #

"If by reason of death# sickness, or other disability# a
Judge before whom an action has been tried Li unable to perfom
the duties to be performed by the court under these rules after
a verdict is returned or findings of fact and covalusions of
law are filed, then any other judge regularly sltting in or

assigned to the court In which the action was tried a perfowu
those duties; but if such other Judge is satisfied that he siot*
perform those duties because he did not preside at h* trial
or for any other reason, he may in his disoretlon gret a now
trial,"
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VIII.

PROVI3IONAL AND FINAL R1E:MEDIES AND

SPSCITAL PROCMEDINiGS,

RumI 69.

On page 176, line 2, change the word "or" to "'nd'.

On page 176. lines 8 and 9, strike outo 'then existIng law

of the state in which the district court is held.' and Insert in

lieu thereof the following "the law of the atat lioch thes

district court is hold existing at the time the remedy In s.ugt,

The tie two amendnts make the first part of this senteo

read as :ollowst

'At the commenoement of and during the course of an s4tion,

au remeiies providing for sei zure of person or property for the

purpose of seouring satisfaction of the Judjoent ultimtely to be

entered in the aetion shall be availablo under the ciremsta"es

and in the rtanner provided by the law of the state in wich the

district court is held existlnZ att the time the remedy In sougt,

subject to the f'ollowing que.lifia-tionas'
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RULE 70.

IUCTIONS.

(e) EMPLOYM AND EMPLOYERJ IhTERPLFADI ,

On page 180, line 70, after the word "INTERPLEADUP @1mge
the period to a aemicolon, and add the folloings wCOONSTITUYrOI
CASES.', makdng the subtitl, read an followus

'(0) MEn-O:YR AND EUPLOYEB; INTERPLEADER; CONSTrMPTION
CASES*"

On page 18i, line 80: At the end of line 8 0, after thb
word "interpleader", change the period to a saddeo1n# and add
the followings 'or the act of August 24, 1937, rolating to
aotions to enjoin the enforcement of aots of Cong'.0*
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RULE 73.

OFIF OF ,GM O

On page 183, line 10, strike out the words "the defenang',
and insert in lieu thereof the word weither" making the sentmen
read an followes

wIf withIn 10 days after the service of the offer the advws@
party serves written notice that the offer lg accepted, eithd
party may then file the offer and notice of aooeptace togethW
with proof of service thereof and thereupon the elork shall euter
Judgment."

On page 183, line 18, after the word "coots* insert the
words win the district courtu# making the sentence read as tolef

"If the adverse party fails to obtain a Judgumt moreshallfavorable than that offered, he/not recover costs in th distz'iet
court from tho time of the offer but shall pay coats from that
time."



RULE 74,

C2NDEMNLTION OF PROPl;ITY FOR PUBLIC USE.

Rule 74 is stricken, report to contain a note of *zpwaatjium-,



RUTZE 75.

M E CUTION .

On pae 192, line 9, strike out the words 'then uitine.

On page 193* line 11 after the word 'hold'" insert the words -j

"existiog at the time the remedy l8 sought.'

These two~hanges make the sentonco read " follwtil

wThe practice and procedure relative to execution, to pSo

oeedings supplementary to and in aid of a Judpmt. and to pre-

ceedings on and in aid of execution sll be in cordance with

the practice and procedure of the state in which the distnilt

court is holds existing at the time tho rowdy is souL*W eapet

that any statute of the United States shall govern to t extwif

that it is applicable.'

: v



RULE 77.

REGIS1'ArION OP JUDGMENTS IN OTER DISTRICT COURTS.

On pare 197# line 3o after the word "court" Insert the

followings *and which has become final throug expiration of the

time for appeal or by mandate on appeal',, making the sentme "ald

an follows:

'A Judgment entered In any district lourt and Whih ba b

final through expiration of the time for appeal or by inadt.

on appeal may be registered In any other district court byfili

therein an authenticated copy of the Judguent.'

On PK-e 197, line 13, strike out the word 'if'.
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IX. DISTRICT COMTS AND CLERM.

UItE 79.

DISTRICT CO'.T . .TA ;.t) ;,i-KS.

On page 201, line 33, strike out the words "noting in the
civil docket")

On li e 3l, strike out the words "of the" and the words
"made in".

Strike out all of lizies 35 and 36;

On ILnM M7 4trie pot N&*:§Zt "raXno;lidr>d by him*;
On line 39, strike out "(a)" and the semicolon and insert

the followings "upon every party afrected thereby who In not ln
default for failure to appear";

On line 40, strike out the words 'Thereafter a party";
Strike out all of lines 41 and 42, and all of line 43 to the

word "fnotice.n

On line 45, strike out the words "or Judgment must be givuns
and insert in Lieu thereof s "is required by these rules;`

'On line 48, strike out "(a)" and the words "The entry of'
Strike out all of lines 50, 51 and 52."
As amended, this subdivision reads as follow.,
"(d) NCTICE OF OFRDEEIS OR JUDGMENTS, Inr'ediately upon the

entry of an order or Judgment the clerk shall serve a notice of the
entry by mail In the manner provided for In Rule 5 upon eveorzyP



e ' tv ,> E ot . dofault for I5LawO to .pp@W._

ziJJY B ce jr'the dookot of the mrnj1nS* 8uch u

err tlc for a1l purpOaSO for whiCh nOtic0 of the

w- n rner SF r~ctr b ~these ryU168 but MYpt7

T: A. r ee a rcti of :uLoh entr7 In th* MSMn r i

'E e r'V e cf psperB,.t

.-



BOOKS XRPT5 BY THE CLERK AND ENTRIES THEREIN.

(a) CIVIL DOCIM2Ts

On paso 203, line 18, strike out the word "this" and Inserk

in lieu theteof: "the 4ivil docket", making the s*ntenc read as

followst

"All papers riled with the clerk, all process Issued md

returns made thereor,, all ayparanoess ordeors, vOratsm, an

Judgments shall be noted ahronologically in tbo civil. doeket

book on the folio assigned to the action and shall be mrked

with its file number*"

On pa:e 2O0, line 24;, after the word 'process* and the

add a new Bentence9 as follaowt "The notation of an ord er

Judgment shall show the date the notation in nude."

(Thereupon, at 6 o'clock p.m., the Conittee stbod in

recess until 8 o'clock p.m.)
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T'VEANj SJN SS ION

Wedines ayp November 3. 1937*

T ULE 82.

STENOGEAPH- 1.; STENcGhJ&}UIC REPORT OR
TF\A, S'CR; AS EVIDENCE.

on page 204o line 7, after the words *court and"' insert
the words "may be#" and after the word "costs" strike out the
period and insert a comma and the words 'in the discretion of
the court."

After line 9, insert a new subdivision, an followss

"(b) E-ach district court may designate one or more

official court stenographers for the district and fix by rule
of court the compensation which such stenogra hers shall be

entitled to charge for their services, with provision that
amounts properly paid byparties for the service of such

stenographer0 be tacxable as costs in the case inthe disere-

tion of the trial judge. The work of the stenographers

shall be so arranxed As to avoid delay In furnishing

transcripts ordered for toepurposes of motions for now trial,

for amended findings, or for appeals."

.n line 10, in the parentheses, strike "b" and insert "c',
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5U ? 83.

A "- LT 'A I G L.TY IN "ENERAL.

On pa e 206, IIna 28, aftor "Title ", insert the words

"relating to ar'bitration," and oi page 207, line 30, after the
numerals "159", insert the words "relating to boards of

arbitration Cf railway labor disputes."

on page 207, line 53, strike out the word "with" and Insert
"to."

On pLge 208, strike out lines 66 to 71, inclusive.
On line 72, In the parentheses# strike out "7" and Insert

"6."

On line 75, after the numerals '282' strik, out the word
nor" and insert "relating to deportation of Chinese, or*.

on page 208, line 85, after the words "SCIR FACIAS'

insert the words RAND MANDAMUS." Strike eut the word wrIt'
and insert the words "writ." and after the word 'faclas' insert
the words "and mandanzu." On line 8(, - truke out the word Oleo
and insert the word "are," so as to make uhe sentence reads

"The writs of scire facias and mandaz aare abollshed.'

At the end of the sentence Just inserted, insert a new
sentence, as follows:

"Relief heretofore available by mandamus or scire faoias
may be obtained by appropriate action or by appropriate motion
under the practace prescribed in these rules.'

on page 209, line 108, strike out "(d) DIFINITION3.0
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In line 109, strike out " ( 1 )" and insert "(d) District of

Columbia;' so as to reads

"(d) District of Columbia; Courts and Judges.'

On line 120, strike out in the parentheses 20 and insert

On page 210, line 134, after the word "Congress" strV1 out -

the words "or law."



on page 208, arter line 84O Insert the toll~wngS

"(7) In prooeodinns for condemation of praopertl MdW

thle powor of eminent domain appeals shall be Aored by the"

rules. but they shall not be applictle othffwvs than ca

appeal*"

An

s I-A~
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RTMIF 85.

R1U73ES BY DISTRICT COTfMTSO

On pace 214s line 1, strike out the words "teoh distriot

court by action of a majority of the judges thereof may make

for its district rules and rveulations governitg pleading

practices and procedure not inconsistent with these rules.114

may from time to time alter and amend them,' and Insert in

lieu thereoft

'IEach district court by action of a majority of the S-fes

thereof may from time to timelmake and emend rules Goering Its

practice not irconsistent with those rules*.

on line 7, otter the word "amendments, strike out the

comma and thoe words "if any."

Strike out lines 14 to 17, inclusive.



RIiJE 86.

USE OF FORMS1.

Page 215, line 4, strike out ll after the word 'roqml r'

as follows: "shall be considered sufficient umder those rule*" -

and insert In lieu thereof the words *my serve an guides subjee

to the provisions of these rules," so as to reads

"Rule 860 USE OF FORMS * The forms attachod to thes*

rules In the Appendix of 'Forma, with appropriate ohanges as

oircumstances may require, may serve as guides subject to the

provisions of these rules."

'<,-
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RULE 88.

EFVECTIV1E DATE*. 
j

On line 10, page 216, after the word *pending% strike out '

the words "except to the ext;ent thut Intho opinion of the eo'W

their applioation to pending aetions would not be feasible or

would work injustico, in whieh ovent th*e former proceuo shalln

apply." and insert, "except to the oxtent that in the oplonif

of the court their appliclltion in a particular *atioa pending

when the rales take affect would not be feasible or would work

inJustice *"

.. V



~1E44.

ETI' 'ENC~i.

On line 5 of the mimeogrnph cop.y, strike out the word
"He" and insert "A party;" on line 10, after the word "party'
strike out the period and the words "Such a"p and insert a
commsa and the worce "and thoea nrd on line 13, strike out the
words "Any other witness" send Insort thm words Oftoept ax
stated in the last preceding sentence, any witness*" so as to
make the rule read:

"Rule 44. EvTnENCE

"(b) Scope of Examination and Cross-ExamInation.

"A ierty naysi!ow that ciny w~tiness, whether called by hia
or by an Ldverse party, has previously made 5 under oath or othea.
wise, statomento ccntradictcry to >i~ testimony without having
first called them to his attention. A party may interrogate a
unwilling or hostilo Witnoss by leadine question A party DULy
call an arlvorse party or an officer, director, or managing agent
of a public or private corporation, or of a partnership or
associaticn wr}'h "Is an adverse party, and interrogate him by
leading qu'l Ens, and contradict said ipeach him in all
respects as il' he li&d beer called by the adverse party and the
witncss thus caliied may be contradicted and impeached by or on
behalf of the aaverso party alzo, and may be cross-examined by
the adverse party only upon the sublect matter of his eminatlaou
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in chief. Fxcept as stated in the last preceding sentence, any

witness called by a party and examined as to any matter

material to any issue may be cross-examined by the adverse party

upon all matters material to every issue of the &ation*
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RULE 4,

PRO CMS

on page 10* lines 108 end 109, strike out "or Rule 74(d)
of these rules."

(Thereupon, at 10 o'olock and 5 minutes po.m. the Coehtt.e
adjourned to meet tomorrow, Tlhursdayo November 4, 1937s at 9s30
o'clock alm.)



ADV'ISORY CO1'YY.ITT.EP ON RULES FOR CIVI PROCEDURE? '

TRJRYSDAY, NOVEMBER !4, 19537.E.

1 S~~~~~~-h

-,,,
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-tur s lay, Novem-ber 14, 193'7 ,

'The Cmom'iittee o at 9:0 o 'cl.Xock R.a&

HTLE 5

S<rh'f . T F -IIN G C F' PL<-AT1S AT AND OT T IIR P AP ER S

On m&, 15, 1' n 12, after the word "Vt>Oerby' strike out

the words b but -,-ipon tho..a icl i-n default for failure to

app oar .

On line 12g after 4th word "the. oby" strike out the comma

Euid I'nsert a sen-colo-n Land t he words "but no service need be

made on parties in default for failure to appear except of

pleadings asserting new and additional claims for relief against

them, which shall be served upon them in the manner provided

for service of suxiions in Rule 4lp"
On pare 15, line 9, strike out the word llclaim0 e t

Change "claim" to 'demand" in Rule 359, lines 10, 12, 13, 19,

21, 214 26, irn Rule L4O, lines 19, 20, and in Rule 85(c), linO 104o

Change "clairied" to "denanded" in Rule 59,, lines 16, 17;

n Rule q 68, 12 e 6; in -. le 40c, 1oes 69 x6, and in Rule 81,

line 25.
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B -== KEPT BY AEnCL A IRSS TERE.IN
0 ~ ~ -,K B- 'M 0 - -I M--Xt 0 -

P pagoe 2O5, line- 25, strike out line 25 to 28, 1

-4 -nfrI 9-, r ff0 0 -5~--~0 t 4

-- When n -n an action trial by Jwurhy- bha e_ p-opw d

zor -riereed the clerk: hall enter the word: J7uw cm the olle

ugn t hat- -acti on
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RULE 27.

DEPOSITIONS BEFORE ACTIOI' OR PENDING APPEAL. I
On line 12, after the word "testimony" insert the words

"and his reasons for desiring to perpetuate it."

On line 23, before the word "The* insert the words 'At

least 20 days before the date of hearingS on line 24,, after the

numeral "4t., insert '(b)"; on line 25, before the word 'aervloe'*

strike out the word "personal' and insert the word w'uch;' on

line 28, before the word 'appoint" strike out the word 'my',

and insert the word 'shall;" on line 28, before the word 'served' OF

strike out the word "personally", and after the word 'served"

insert the words "in the manner provided in Rule 4(b);" on pagS

2 of the mimeograph copy, line 29, strike out the words 'apear

and" and insert the words 'represent them, and In ease they areot

otherwise represented shall;' in the same line, strike out the

word 'deponents", and insert the word 'deponent."; strike out

the last sentence on lines 30 to 32, page 2, so as to make the

subdivision read:

"(2) Notice and Service. The petitioner shafl thereafter

serve a notice upon each person named in the petition as an

expected adverse party, togetber with a copy of the petition,

stating that the petitioner will apply to the court, at a time

and place named therein, for the order described In the

petition. At least 20-days before the date of hearIM the
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notice shall be served either within or without the district or

state in the manner provided in Rule 4 (b) for service of sumonx;sj

but if such service cannot with due diligence be made upon any

expected adverse party named In the petition, the court may ake

such order as is just for service by publication or otherwise,

and shall appoint, for persons not served In the maDner providl

in Rule 4(b), an attorney who shall represent thea, and in oase

they are not otherwise represented, shall cross-examine the

deponent. If any expected adverse party is a minor or

incompetent the provisions of Rule 17(o) apply.-

on page 3, after line 63, add a new subdivision,, as follse s

*E(T) PATION BY ACTION. This rule does not llumt

the power of a court to entertain an action to perpetuat testis i.

amony It

On page 2, paragraph "3", line 34, after the word "test n

strike out the words Nis proper to", and insert the word urn ,

I ,

.- .-s'
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1LE 1. "

SCOPE OF RULES6.

Strike out at the beginning of the rule the wordo 4'Ubsect

to the limitations of Rule 83, and amend the rule so as to radi

'Rule I. Scope of Rules. These rules govern the pros

in the district aourtsof the United States In all suits 
of a f

nature whether cognizable an cases at law or in equltyp, with

exceptions stated in Rule 83. They shall be oonstrud to -"

the Just, speedy, and inexpenaive-determination of *eryt



Senator Pepper. I move the transposition of Rule 59
bodily, with the same caption, 'Findings by the Courts' so

that it shall become Rule 53, subsequent rules to be renumber-

accordingly.

(The motion was agreed to.)

Mr. Mitchell. I suggest that Rules 62 to 66# inolusive ;
be placed in a now chapter, to be nnibered 'IX', entitled OAeo

to come before what is now Chapter II, and to strike the worde
'AND APPFAL" out of what in now the title to Chapter VI, the
present Chapter IX to become Chapter X.. 

-

(The motion was agreed to.)

Nr. 'Tolman. I move that Rules 56 and 57 be transposed
to foliow what is now Rule 60.

Mr. Popper. The order then would be 54, 55* 58, 60# 56 .
57, 61, 67, 68.

(The motion was agreed to.)

Mr. Sunderland. I move that Rule 38 be transposed to
precede what is now Rule 58.

(The motion was agreed to.)

On page 66, change the heading by striking out 'AND SURMT

JVDGW S", so that it would reads

NV. DEPOSITIONS, DISCOVY."ER

Mr*. Pepper. I move that the application of VMr. Velde's

suggestions to the revised rules be referred with power to Major-;

Tolmn and Dean Clark, the understanding being that they will a*



use their discretion as to secure uniformty of treatamt inr

matters already discussed and not introduce new reforms. J
(The motion was agreed to.)



FORMS.

In the Introduotory statement, paragraph '2', strike out 4

the last sentence, "For special and different provisions as to
naming parties in a summons and in a Gomplaint In a oondomatio n
action, see Rule 74(b) and (c)."

On page 3, under the title 'Notes% paragraph '2', line 3,
after the word "See' insert the words "for example' and a

On page 4, strike out the first four lines 1n parentheses0,
On page 5, strike out the name "Daniel Webstewr and on Il1 j'

6 '1 Wall Street", and "New York City' so that It would reasM:
'Signed:

Attorney for Plaintiff~~

"Address t_

On page 5, under the heading 'Notes", paragraph '2', after
the word 'other," strike out the words "wherever appropriate to
the matters In dispute between the parties.'

With these changes, the forms were agreed to through Forn 4,
page 5.

(Discussion ensued.)

vi. Pepper. I move that there be no note on the subject
of the conmon counts.

(The motion was agreed to.)

(A recess was taken at 1I0pm until * 'okkpm
-Magazine A~~~~~~~~~~~~~~~~~~~~~~~~~~~---4



Thursday, November 4, 1937.

2 o'clock p.m.

FORM 7 -- COMPILAINT FOR MONEY PAID BY MISTAKE.

On page 9, in paragraph 2# after "1936', adds 'under the

folhowing ciroumztanoess (here state the circumstanes wiith

xarticularity. See Rule 9(b)).

FORM 9 -- COMPLAINT FOR NEGLIGENCE.

In paragraph 2, second line, strike out *into and over"

and insert"against", so as to reads

'negligently drove a motor vehicle against plaintiff.'

FORM 9-a - COMPLAINT FOR NEGLIGENCE WHE PrI nTw
IS UNABLE TO DETERrMIN DPlINITMlY -
THE PERSON RESPONSIBLE I C.D- OR N*J.* Olt
WHETHER BOTH ARE RESPONSIBLE, AD WFNRE

HIS EvIDENCE MAY JUSTIFY A FINDING OF
WILFULNES, OR OF RECKLESSNESS OR OF
NEGLIGENCE.

On page 10, in paragraph 2, third line, after the word dR o

insert 'or caused to be driven", and In the fourth live, before t

word 'plaintiff", strike out "into and over' and insert "'gainst'9 "

so as to read:

'wilfully or recklessly or negligently drove or caused to be.

driven a motor vehicle against plaintiff".

On pages 10 and 11, strike out the note to Forms 9 and 90a.



FORM 11 - COMPLAINT FOR SPECIFIC PERFORMANCE OF
CONTRACT.

On page 12, change the title of Forn 11 to reads

'COMPLAINT FOR SPECIFIC PERFORMANCE OF CONTRACT TO CONVU

LAND.**

FORM 12 * COMPLAINT ON CLAIM FOR DEBT AND TO 8IT A&
FRAUDULENT CONVEZWCE UNDER RULE 18(b).

After the title, inserts

*A, B., 0-
Plaintiff )

C.D. and E.F., )

Defendants. ) 
-

FORM 13 - COMPLAINT FOR NEGLIGENCE UNlD FED AL
EMPLOYERtS LIABILITY ACT.

On page 14, in paragraph 4., third line0 after the word'
'had', strike out "negligently', so as to reads

win a portion of the tunnel whioh defendnt had left

unprotected and unsupported.'

FORM 15 - COMPLAINT TO EZ1019 ENFORCEMEnT OF A
STATUTE, IWIN w a.

Strike out Form 15 in its entirety, and renumber all

subsequent forms accordingly.

FORK 17 - COMPLAINT FOR INFRINGEMENT OF COPYRIGHT
AND UNFAIR COMPETITION.

On pages 19 and 20, strike out the notess 1 and 2..



FORM 18 COMPLAINT FOR INTERPLEADER AND DECLkATORY
RELIEF.

On page 20, paragraph 5, second and third lines, strike out

in each case the word "estate" and insert "will'" in lieu thereof

FORM 19 - MOTION TO DI8ES8 PRESENTING DEFENSES OF
FAILURE TO STATE A CLAIM, OF L&CK OF SERVICFES
OF PROCES, OF IMPROPER VEN, AND OF LACK OF w
JURISDICTION UNDER RULE 12(b).

In the title, first line, insert a coma after theo ord

"DISMISS.'

on page 22, paragraph 1, second line, after the word

"granted", strike out the comma, insert a period, and strike out-,

the remainder of the saecond and third lines.

On page 22, in paragraph 3, first line, after the word

"action", strike out 'or in lieu thereof to quash the retur-

of service of summons': and in the second line, after the word

"that", strike out "the action", and insert sIt", so as to readsn

'3. To dismiss the action on the ground that it is broug*ht

in the wrong district' --

And so forth.

On page 22, at the end of paragraph 4, strike out "Jamns

Otis', '15 Broad Street, New York City"; and after 'NOTICE OF

MOTION' and the word wTo", strike out "Daniel Webster'; and 4

after 'Attorney for Plaintiffs, strike out '1 Wall Street, Now

York City;"and at the bottom of the page, strike out "Janos Otls s

'15 Broad Street, New York City."

on pWo 23 at the top of the pages strike out the lotti_



'a' in the word "Notes"; strike out the number "1' at the

beginning of the note; and in the second line of the notes, after
the words "Notice of Motion", insert a period, and strike out

the remainder of that sentence. In the third line, after the

word "See', strike out "the second paragrapih of', and after 373

in the next line insert "(b)", so as to make the note reads

"Note .

"The above motion and notice of motion may be coubined ad

denominated Notice of Motion. See Rule 7(b)'.

On page 23, following the note above set out, strike out
al&of note 2.

FORK 20 - ANSWER PRESENTING DEFENSES UN1DER RULE 12(b).*

In the second line of the form, after the word 8grante"tX

insert a period, and strike out the remainder of that line d al
of the next line.

On page 24, in the note, second line, after the word

'defense", stxike out the comm and the words 'of Gourse'.

FORM 22 - MOTION TO BRING IN THIRD-PARTY DFNDAM.

At the end of the form, strike out "Jams Oti"s, '15 Broad

Street, New York City." 
,

On page 26, last line, strike out 'Daniel Webster* and

'1 Wall Street'j on page 27, first line, strike out 'New York

Cityw and 'Jaty OtiP; in the second line, strike out '15
Broad Streekt 28, at the end of th f tarid onS pag _eno i oetrg~ke



"James Otis%, "15 Broad Street, New York City.,

FORM 23 - MOTION TO NtTERVENE AS A DEFENDlANT UNDER
RULE 24.

At the end of the form, strike out *William Wirt", 20

Wall Street, New York City."

On page 29, at the end of the foram strike out "William

Wirt", "20 Wall Street, New York City."

FORK 24 - MOTION FOR PRODUCTION OF DOCUMVET8 0o.
UNDER RULE 340..

On page 30, second line, after the word 'eaoh%, strike out

"one"; and in the fifth line, after the word weach, strike out

wono".

At the end of the form, strike out 'Daniel WebsterD '1 Wanl

Street, New York Clty.o

FORM 25 - REQUEST FOR ADMISSIONS UNDER RlE 36.0
on. page 31, at the bottom of the page, strike out the

paragraph beginning 'For the purposes of this action', and

en,- g with the wcrds 'or of the truth of the statemeutli

and at the end of the form, strike out "Daniel Webster", 01 Wanl

Street, Now York City.'

FORN 27 - NOTICE OF APPFAL TO CIRC'UIT COURT OF
APPFALS UNDER RULE 63(b).

On page 32, after the title, strike out 'To the Clerk of

the Court. Please take notice", and insert lNotice is hereby

given'; and at the end of the form, strike out OWillia1m Wlt a



"20 Wall Street, New York City".

In the note, second line, strike out the prenthosis before
the word "If", and in the third line, strike out the parenthesis
after the word "specified.,"

At the end of the note, strike out the sentence reading-
"Hence the notice should be directed to the Clerk of the

District Court."

(Note: The Coniittee then returned to Rules 63 and 86, and
made the following changes therein:)

RULE 63.

APPEAL TO A CIRCUIT COURT OR APPEALS.

On page 155, line 33# after the word notification inserts-
"The clerk shall note in the civil docket the nrqg of the

parties to whom he mails the copies, with date of mailing.'

RULE 86.

USE OF FORM.S

On page 215, line 1, in the title, strike out the words

"Use Ofr; strike out the rule as printed and as heretofore
modified, and insert in lieu thereof the following:

'The forms contained in the Appendix of Forms are intended

to indicate, subject to the provisions of these rules, the 9

simplicity and brevity of statement which the rules contezplateo.'_

__-r_
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(Thereupon, at 4:15 o'clock p.m., the Advisory Comnitteo
adjourned sine die.)

-- 000--,.


