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PROCEEDINGS QOF THE MR IRG
of the
ADVISCORY COMMITTEE ON RULES FOR CIVIL PROCEDURE

Rovember 1, 1937,

Washington,D, G,

The Advisory Cemmittee on Rules for Civil Prossdure mot at
10 o'clock asm., in the Confsrerice Room of the Supreme Court of

the United States, Honorable William Do Mitchell, Chairman,
presiding,

PRESENT: William D, Mitochell
‘ Sgott 4. Loftin
Filbur H, Cherry
Charles E, Clark
Robert G. Dodge
George Donworth
Joseph G, Gamble
Monte M., Lemann
Edmund ¥, Norgan
Warren Olney, Jr,
Edeon Fe Sundlerland
Edgar P, Tolman.

RULE 1.
SCOPE OF RULES.
Before the word "Thase™ in line 1, 1nsert the words "Subjeet
to the limitatiors of Rule §3," and on line 5 strike -ut the
words "sc far as pissidble,” ac as tc make the rule reads

"SubJeot to the limitatlio s of Rule 83, these rules goverm




the procedure in the Alstriet sourts of the United States in

all suite of a civil nature whether cognisuble as cases at law

or in equity. They shallbe construed to secure the Just, lp'.d,j:

snd inexpensive determinatli-m of every action.®



RULE ;.
PROCESS .«

Amend Ly striking out sudbdivision (8) and increrting a
new subxiivision, as follows:

"Sumnonss Issuance. Upon the filing of the complaing,
the clerk shall forthwith 1ssus a sumnons and deliver it for
service to the marshal, or to e person speocially appointed to
serve it. Upon request of the plaintiff separate or addie
tional summons shall 1ssue against any defendants.”

Subdivision (d), paragraph (1), page 8, line 36, after
the word "some" strike out the words "adult member of his
ho.sehold," and insert in 1leu thereof the words "person of
sultable age and disoretion then residing therein."

On page 10, 1line 125, amend subdivision (8) by striking
out the words "return £t" after the word "shall,® and insers
in lleu thereof the words "inake proof of service thereof.”

(n line 130, aftor the words "to make" strike out the

word "return,” and insert in 1feu thereof the words "proof

of service,” so as to make the subdivision read;

"(g} RRTURN. The person serving the process shall
make proof of service thereof to the court promptly sand in
any event within the time duri g which the person served
must ro-pond to the process. If service is made by a person
otler than a United States marshal or his deputy, he shall

make afficavit thereof, Fallure to nake proof of service




doeg not affect the valldity of tho service.”

In subdivislon (d), psrazraph (L), page 9, lines 73 and 74,
anend by striking -~ut the words "whether or not the United States
is a defendant, wheroin," and insert in lieu thei;eof the words
"attackirig the validity of," and on line 76, strike out the words
"is attacked," so as to make the paragraph reads o

"(L4) Upon the United States, by delivering a sopy of the
sumnons and of the complaint to the United States attorney for
the district in which the setion is brought or to an assistant
United Stutcs attorney or clerical employee desiznated by the
United States attorney in a writing filed with the clerk of the
court and by sending a copy of the summons and of the complaint
by registered maill to the Attorney General of the United States
at Washington, Mstrict of Columbia, and in any action attacking
the validity of an order of an officer or ageney of the United
States not made a prrty, by slso sending a eopy of the summons
and of the complaint by registered nmail to such offficer or
a ency."

‘n prze 9, line 86, strike ut the comua and insert the
word "orj" on line &7, aftsr the word "eorporation,” strike out
the comray after the word "othor," strike out the words "publiec
or;" on line 88, after the word "or:anigzaetion" insert the word
"therecf," 80 :s to make the paragraph reads

"(6) Upon a state or munlcipal corporation or other

govornnental or_anization thorecf subject to sul, Ly delivering



& oopy of the summons and of the complaint to the chief
executive officer thercof or by gerving the summons and complaing
in the manner preseribed by the law of that state for the service
of summons or other like process upon any such defendant,”

KULE 5,

SERVICE AND FILING OF PLEADINGS AND OTHER PAPIHS.

On page 15, line 30, after the words "with sone” strike out
the words "adult msmber of his household®, and insers in iiem
thereof the words “"person of sultable age and diseretion them
residing therein,"

Un page 15, line 1), after the word "party" strike out the
words "has appeared" and insert in 1ieu thereof the words "ig
represented,."” o )

n paze 15, line 12, after the word "thereby™ and the comma,
strike out the words "but only upon those,” and insert in 1lien
thereof the word "and,"

On page 15, 1line 3, after "(a)" strike out "Service" and
insert in lieu thereor "Services vhen Required,"”

On page 15, strike out bezinning with the word "If®" on 1ine
13, through the word "eourt" on line 17, and insert in 1ieu ﬁhcroufi
the following:

"(b) Same: low Mede. Wherevsr under these rules service

is required or pormitted tc hHe mace upon a purty represented by



an attorney the eservice shall be rade upon the attorney unloss
service upon the party himself fs ordered by the sourt,"

On line 32, before the word "In" insert the designation
"(c) Seme: Numerous Defendants,*”

On pa:e 16, strike out subdivision (b), and insert in
1ieu thereof the following:

*(d) Filing, All papers after the complaint required ¢o
be served upon a party shall be filed with the sourt either
before service or within a reasonable time thereafter,”

On line 55, atrike cut "(c),’ and tnsert in 1ieu thereof |

ﬂ(.)..
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YULE 6.

TI8,

On page 18, 1line 56, strike out subdivision (o), and on

page 19, line 67, chanse "(£)" to "(e)",

Irz, PLEADINGS AND MOTIONS o
RULE T
PLEADINGS CESIONATEDS MOTION EFIVED,
On page 20, 1ine 1, after "PLEADINGS", strike out "DESIGe
NATEDy MOTT K DRFINEDY, and insert "ALLOWED; FORM OF MOTIONS,®
“n pae 20, 1line 6, i sert a semicolen after the word
"such”, and strike out "or if the sourt orders a replyto an
affirmative defense in the anawer®s on line 9, after the word
"1£", insert "lesve 1a iven under Rule Ay to sumnon®; on line
10, after the word “party", insert a semlicolon and strike oug
"1s sumioned under Rule 1 to appesr In the astion®; on iine
12, after the word "and”, inse;t "there shall be%; and on line
U, eftor the word "allowed”, insert "except that the court may
order a reply to an answer or a thirdeparty answer®; so as
to make the subdivision roady

"(a) Pleadings, ihere shall be & 6omplaint and an
answer; and theroc shall be e reply, 1f the answer c-ntaing

& counterclelm denomirated es such; an answer to & oross-claim,




if the answer conteins a cross-olalmj a th:ird-party complaint,
1f leave 1s glven under Kule 1 to swmmon s pesrson who was not
an original party; and there shall be s third-party answer, if
a third-party complaint is served, No other pleading shall be
allowed, except thut the court msy order a reply to an snswer
or a third=perty answer,"

On 1line 15, after the word "MOTIONS™, inasert "AND OTHIR
PAPERS, (1)." Strike out "Any" and insert "An",

On line 21, aftar tho word "if", strike out "the substanss
of*,

On 1line 2, etrike out "(o) OTHFR PAPERS." and insers
"(2)"; and on line 25, strike out "pleadings and relating to,"

On line 26, after the word "form®, insert "of plesdings®,
and on the same line, after the word "all®, insert "motions
and other®; so as to mske these two subdivisions re:-dg

*"{b) MOTIONS AND OTHTR PAPZRS. (1) An application to
the court for an order shall be by moti:n which, unless made
during & hearing or trial, shall te msde in writing, shall
state with perticularity the grounds therafor, and shall set
forth the relief or order scught. The requirement of writing
is fulfilled if the motion is stated in s written notice of

the heuring of the motion,

"(2) The rules applicable to captions, sigsning, and othepr

matters of form of pleadings shall apply to all motions and othepr

papers provided for by these rules,.”



 line 28, atrive oak "(4)" and insert “(a)",

RULE 8.
QENEHAYL, RUT.FS OF PLEATING.
on page 22, liane 16, strike out *tn pleading to a preced-
ing pleading", and begin tha words "a party" with e oapital "A"3
on line 18, after the word "hls®, strike nit "defense or®j on
1ine 20, at the beginning of the line, atrike cut "explain®s
on 1line 26, after the word "ploader”, strike out "desires® and

insert "intands in goodAruith'3 on 1line 28, after the word

vgverment”, astrike out "he shall not deny the averment generally -
on as averred, but"j on line 34, at the beginning of the line,
strikxe ~ut "shall®™ and insort “nay"; Iin the same line, after the
word "denlals", strike out "only"; on page 23, line 35, after
the word "of%, strike out na1gtinct® and insert "designated®s
on the sume llne, after the word *paragraphs”, insert *or he
may generally deny all tha averments except such designated
averments or persgraphs as he expressly aduita®; so as to
nake subdlivislon (b read:

"(p) DUFHKATS; PORM Or ~INIALS., A party shall 4523 state
in short and plain terms his Gefenses to each claim asserted
and shall edmit or ieny the sverments upcr: which the
edverse party relles. if he is withcut k owledge or informa=

tion sufiicient (¢ form & verief as to the truth of an avere



uent, he shell so state and this Las the affect of a denial,

=

Daniale ahall fairly meet 0 substance ¢ the averments

denied, When & pleader intends in good faith to deny only
a part or a qualificatlion of an avsrment, he shall specify so
mueh of 1t as 1s8 true end material and shall deny only the
remainder. Unless the plasder intends in good falth to eone
trovert all the averments of tre precoding plcndins._ho may
make is denlals s specific derials of designsted averments
or paragriphs, or ke mey generally deny all the averments
oxcept such desipneted wveiments or paragraphs as he oxpressly
admite) but, whe: he does so intend to GOﬁﬁrOVOrt:tll 1ts aver-
ments, Includlng averments of the grounds upon which the sourt’s
Jurisdietion depends, he may do se by genersl denial subject |
o the c¢cbligatlons set forth in Rule il,"

On page 23, 1ine 54, after tho word "eourt”, strike ous
"without reguiring a reply may" and insert “en terms, £ Justioce
80 requlres, shall"”, 8o as Lo make the iast sentence of
subdivision (¢) readi

"When & purty has mistakenly designated a defense as a
counterclaim or a counterclaim as a defense, the court, on
terms, if justics so requires, shall treat the pleading as if

there had been a proper des!i;nation."



RYLE 10,

FGRN GF PLEADI; 08, .

Un page 28, line 6, after the word "designation”, strike ou
"of thre pleading", and in the same line, strike out the word
"provided”, so es to make the sentence resd; -

"Every Dleading shall eontain a caption setting forth the
name of the o¢nurt, the title of the wetion, the f1le mmber, and
a desiznetion as in Rule 7 (a),

HULE 11,
SIGNING CP PLEAIT-QS,.

‘n page 29, line 2, strike out "(a) By Attorney". om the
same line, after "pleading” insert Yof a party reprosented by an
attorney",

n line 3, after the word "aignea", insert "by at least ong
attorney of record"; and sftor the word "name"” strike oug "oy at
least cne attorney of record”, and insert "whose address shall
be stateds A party who 1s not represonted by an attorney shall
sign his pleading and state “ig address,”

S0 as to make 1lines 2, 3 and L of kule 11 read as follews

"Every pleading of a party represented by an attorney shall
be sisned by at least one attorney of record in nis individual
name, whose adiress shall be stated, A party who 1s not

reprosented by an a:torney shall 8isn his Pleading and stcute his



address.”
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On paze 29, 1ine T, after the word "affidavit.” insert the
following, "The rule in oquity that the averments of an answer
under oath must be overscome by the testizony of two witnesses or
of one witness sustained by corroborating ciroumstances, is

abolished,”

oo

RULE 12,
DEFENSES == WiEN AND LOW PREPARED,

Change the caption to rsad as followss "Rule 12, DEFENSES
AND OBJECTIONS == WHEN AND 1Y PKVSENTED == BY PLEADING OR MOTION
MOTION FOR JUDPGMENT ON PLEADINGS,"

On page 71, line 19, after the word "service” insert the
following: M™upon the United States attoraey,”

On page 31, line 20, after the word "ssserted" and the
pericd, strike out the balance of the parsgraph, and insert in
1%eu thersof the followirngs

"The service of any motion provided for in this rule shall
alter the time fixed by these rules for serving any required
responsive pleading as follows, unless a diffsrent time s fixed -
by order of the sourts (1) If the ccurt denfes the motion or
postpones its disposition until the trial on the merits, the
responsive plsading may be served within 10 days after notice of
the co.urt's action, (2) If the court grants a motion for a more
definite statement cr for a Lill of particulers, the responsive

Dleadings may be ssrved within the time usually sllowed by these



rules or within 10 days after service of the more definite
pleading or bill of particulars,”

On page 31, lines 33 anc 34, strike out the subtitle
"DEFENSES -- HOW PRESENTED BY PLEADIHG AND MOTION", and insers

in lleu thercof the followings "HOW PI{"SENTED,*

Un page 31, lire 36, chanze the first word "an® to "a¥, and
strike outthe word "original®, making line 36, as amended, read;
"a claim, counterclaim, oross-claim, or",

On page 32, lines 69 snd 70, strike out the title to
subdivision (e), and insert in lieu thersos the follewing: 'mxol
FOR WORF. DEFINITE STATEMENT OR FOR BILL OF PARTICULARS,"

On page 33, line 891 beginring with the word "the® in
1line 89, strike out all of lines 90 to 96, inolusive, alld inserd
in 1lieu thereof the following:

"Upon motion made by a party responding to e pPleading, or,
if no responsive pleading 1is permitted by these rules, upon motiom
made b\y & party within 20 days after the service of Dleading upon
him, or upon the ¢ urt's owm initiative at any time, the courd
may order any redundant, imnaterial, impertinent, or scandalous
matter stricken from any pleading,”

On pages 33 and 34, 1lines 113 to 131, inclusive:s After the
title, strike out all of subdivision (h) and insert in lieu w
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the following:

"A party waives all defenses and objections if he does not
present them either by motion as hereinbefore provided or, if
he has made no motion, in his answer or reply, exoept (1) that
the defense of fallure to state a clalm upon which relief ocan b
granted, even though previously presented, and the objestion of _
fallure to state a le;al defense to a claim may alsc be made by
s later pleading, 1f one ia permitted, or by motion for juigment$
on the pleadings or at the trial on the merits, and except (2)

that, whenever it appears by sugzestion of the parties or oﬂ:‘é
wise that the ccurt lscks jurisdiotion of the subject matter, ﬂn
court ehall disuilss thoe aotion. The objection or defense, if
msde at the tricl, shall then be disposed of as provided in
Rule 15(d) in the 1light of any evidence that may have been

received,"
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RULE hli.
EVIDENCE.

At ths end of line 67, on page 107, add a new subdivision

as followsl
When a motion 18 based on facts

ON OTICKS.

e

TN Y
*(e) EYIDARC

g bf record the court may hear the matter on affi-

davits presented LY the respootivo parties, but the eourt may

not ap;earin

direct that the matter may be heard vholly of pu'tl.y on oral

testimony or dopoutionl."



RULE 12.

DEFENSES «« WHEN AND [CW PHFSENTHD -
BY PLVADING OR ZOTION ee MOTION ¥OR
JUNCGHENT ON PLFADINGS,

‘n page 33, 1ine 97, (g) CONSCLIDATION OF MOTIONS: On 1ine
99, after the phrase "provided for® strike out the semiocolon and |
add, "and then availabls to nim.”

Line 1003 Strike sut all of lines 100 to 112, both
inclusive, and insert in l1ieu thereof the followings

"If a party makes a .otion wnder this rule and does not
include therein all gronndc of moticn which are then arllllblogit
hia, he shall not be permitted thereaftor to make a zotion based
on any of the grounds so omitted, vut prior to making eany othep
wotions under this rule he may make a motion in which are Join.l
all the defenses numbered 1 to 5 in uubdivlslon (b) of this
rule which he cares to assert,

Cn pages 33 and 3l (h) WAIV:R OF DEFENSES; Lines 113
to 131: Strike out all of subdivision (h) after the title,
and insert the followings

"A party waives all defenses and objections which he does
not present either by motion as hereinbefore provided, or if
he hes made no motion, in "is answer or reply, except (1) that
the defense of fallures to state a oclain upon which relief
can be granted, and the objection of faillure to state a legald

defense to a claim ~&y rlso ce made by a later pleading, if



one 1s permitted, or by wotion for Jwigment on the pleadings
or at the trial on the merits, and except (2) that, whenever
1t appears by suggestion of the parties or otherwise thet the
court lacks Jjurisdiction of the subjeot matter, the eourt shall
dismiss the action, The objection or defense, 1f made at the
trial, shall then be dlsposed of us provided in Rule 15(h) 4w
the 1ight of any evidsnce that may have been received,.”




RULE 13,

COUNTERCLAIM AND CROSS«CLAIM.

(6) COUNTFRCLAIM FXCEEDING OPFOSING CLAIN,
on page 37, line 20, after the word "party", change the
comua to a pericd, and change the word "but® to "it¥ with a |

capital "IY,



15-4

RULE 13,
COUNTERCLAIM AND CROSS=CLAIM,

On page 38, line 50, (h) ADRITICNAL PAKTIRS MAY BE BROUGR®
IN,

In lines 50 to 5i, strike out, "Vmpn the determination of
& counterclaim or cross-claim requires for the granting of
complete relief the presence of parties other than those to the
orizinal action,” and insert in lieu thereof the tollml_
"When the presence of parties other than those to the original
aotioﬁ is required for the granting of complete rellef in the
determination of a counterclaim or cross=-clain®, so as to make
the subdivision resd; -

"When the presence of parties other than those tothe
original astion is required for the granting of complete rellief
inthe determ:nation of a eounterclaim or oross-claim, the eourd
shall order them to be Lrought in as defendants as MM
in these rules, 1 Jurisdictisn of them can be obtained and
their joinder wiill not deprive the court of Jurisdietion of the

action.”



RULE 15,
ANENDED AND SUPPLEMENTAL PLEADINGS,

(a) AMENDMENTS, |

Page 2, lines 1, to 20: Strike out all of lines 1} to 20,
%oth ineclusive, and insert in lieu thersof the following:

A party/‘hull plead in response to an amended pleading or
& pleading supplemented by a bill of particulars within the time

for response to the original pleading or within 10 days after
service of the amended pleading or bill of particulars, whichevi
period may be the longer, unless the court shall otherwise order



RULE 16,
PRE«TRIAL PROCEDULE} PORMULATING I38UKS,

(n page 1,5, line 28, after the word "action", strike oug
the period and insert the following:

"had unless modified at the trial to prevent menifest
injustice,”

on page L5, line 32, aftor the word "aotiona", insert:
"or to non-jury actionsg",

These amendments make the paragraph beginning on line 20
vead as followss

"The court shall make en order which recites the action
taken nt the eonference, the amendments allowed to the pleadings,
and the agreements wade by the parties as to any of the matters |
consldered, and which limite the issues for triel to those not
disposed of by admissions or arreemente of counsel; and sush
order when entered shall contro#the subsequent course of the
action had unless modified at the tr al to prevent manifeat
injustice. The court in its diseretion may establish by rule

& pre-trial calendar on which sctions may be placed for oone

sideration as above ' rovided and uay either sonfine the calenday

toJury actiong or to non=jury actions or extend it tdﬁll actions,®



IV. PARTIES
RULE 17,
PARTIES PLAINTIPF AND DEFENDANTS OAPACITY,

On page 47, 1ine 14, change the word “"may" to "shall®,

Subdivision (b) CAPACITY 70 SUE OR BE SURD,

On page 47, 1line 17, after the word "individual® ineers
following:

"other than one acting in & representative mv'.

the mtmeo read as followss

representative capacity to sue or be sued shall be
by the law of his domioile."



RULE 18,
JOINDER OF CLAIMS AND REMEDIES,

(b) JCINDER OF REMEDINSS FRAUDULENT CONVEYANCES,

on page 49, line 17, strike out "a pricr prosceeding” snd
insert the followingt "enother claim," so as to make thn sentensd
reads |

"Whenever a ¢laim 18 one heratofore cognisable only aftep
another slaim hes been prosecuted to a sonclusion, the %wo oclaimd
may be joined in a single actiony but the court shall grant »
relief in that action only in accordence with the relative
gubatantive rights of the parties,” .



RULE 19,

HGESSARY JOINDER OF PARTIES.

{b) EPFECT OF FAILURE TO JOIN,

on page 51, line 13, strike out the words "the original®,
and insert in lieu thereof the words "those already”, sc as %o
make the sentence reads

"When persons who are not indlspenseable, but who ought
to be perties if complete relief is to be accorded between
those already parties, have not been made parties and are
sﬁbjeet to the jurisdliction of the court as to both service of
procese and venue and can be made purties without depriving tiw
sourt of jurisdiction of the parties befors it, the court shall
order them summoned to appear in the setion,."

On page 52 (e) SAME: NAMES CF OMITTED PER80NS AND REASONS
FOR NON=JOINDER TO 3BE PLIADED,

In lines 35 and 36, atride out the words "the original®,
and irnsert in lieu thereof the‘;ords "those already®, making the
gentence read as followa:

"In eny pleading in which relief is asked, the pleader shall

sot forth the names of peraons, 1f known to him, who ought to be
parties 1f complete relief is to be sccorded between those alrotd'-

parties, but are not joined, and shall state why they are omitted,"



RULE 23,
CLASS ACTICUNS,

(a) LEPR SELTATICN,

n page 56, line 5, strike out the words "a number”, and
aftor the word "them" insert a ¢orma, and the words "one oy
more,";

™ pae 56, lines 7 and 8, strike out the words "join as
plaintiffs or be Jjoined as defendants" end in lieu thersof the
worde "sue or be asued,”,

These two amendments make the sentence read a8 followss

"If persons constituting a class are 80 numerous as to make
it imp.acticable to bring them all before the court, suech of them,
one or more; s will fairly insure the adequate representation of
ell may, on behalf of all, sue or be sued, when the character of
the right sought to be enforced for or aguinst the olass ig ="

(¢) DISMISSAL CR COYPEOMISE, Strike out all of subdivision
(6) aftor the title, and inaert in lieu thereof the followings

“A class action shall not be dlsmissed or compromised withoub
the arprovel of the court. If the right sought to be enforced
is one definred in paragceaph (1} of subdivision (a) of this rule
notice of the :roposed dismissal or co-promise shall be given to
all members of the cless 1- such manner ae the court directs, If
the right is ore defired in pars;ra hs (2) cr (%) of subdiviaion

(a) notice shall Ve :iven cnly if the court requlres it."

-




RULE 2l

INTERVYT TION,

(¢) PROCEDURE,

on page 61, at the end of line 3%, add the following
asntence:

"when the aonstitutionality of an aot of Congress affeeting
the public intersst is drswn in question in any aotionto which
the United States or an officer, agency, or employee thereof 18
not & party, the court shall notify the Attorney General of the
United States as provided in the act of August 2, 1937,"
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SUBSTITUTION OF PARTIES.

A

(d) PUBLIC OFFICERS8§ DEATH OK SEPARATION FROM OFFICRe

on page 6ly, line L, strike out the firast “or" and after the
word "6ity®, insert the followings: "or other governmsntal nsmq.‘
80 88 to malte the firat part of this sentence read: ‘

when an officer of tha United States, the Distriet of
Columbia, a 8tate, county, city, or other govornmental ageney,
or any other offiser specified in the aot of Pebrusry 15, 1923" «e



Ve  DWPOSITI(NS, DISCOVERY, AND SUMUARY JUDGMENTS.,
RULE 26,
DEPCSITITHS PENDING ACTION,
(a) v :mN DEPCSITICNS BAY @ TLKEN,
‘n page 66, line 31  Strlke out the sentence beginning with

tho words "At eny time® in line 3 and eading with the words "both

Sl W S L, e e

purposes" in liine 12, and insert fn lfeu thereof the followings

"By leave of court eftsy Juriasdiction has been obtained %
over any defendant or over property which is the subjest of the §
actlor, or without such leave after an answer has besn filed, %
the testimony of any persor, whether a party or not}may e '

teken, at the instance of any party, by deposition upon oral
examination or written interrogatories for the purpose of
dissovery, or for use as evidence in the action, or for both

purposes,”

n pece 66, lines 1, to 171  Strike out the following

gantengay

oo

"Cral depoait’'ons shall be taken oﬁly in accordance
with Rule 30 and writien depoeitions only in ascordance with
Kule 31,% end insert in 1ieu thercof the followings

"Depositions shall be taken only in accordance with these
rules,”

Page 67, subdivision (d) usn oy DEPO3ITICHS,

‘n paco 67, line 60t Strike out trs words "out of the

distriet," maling the clause read as follows: "or 2, that the

witness is at & gr-.ater distance than 100 miles from the place




1 er recring,te

A A0 9 1

o

p, pace b8, Line 67, after the word "age® and the comui,

. pert tre word v {cxness", making the oclause reads *or 3,
vt “he witnege 18 \mable to attend or teatify because of 8ge,

§° oRTIeB8 infirmity, or impruonmont;".
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2 o'clock pem,

In Rule 26, pa o 63, atrike cut paragraph (l.) of subdivision
(d), beginning on line 76, and insert 1n 1lieu thereof the followe

ingi

(L) 1rf orily part of a deposition i3 offered in evidence by

& party, an adverse party may require nim to introduce all of {¢
which 18 relevant to the part introdused, and any party may introoé
duce any other parts," '

On paze 68, 1ine 9l;, before the word "Objeotion¥, insert
"Subject to the yrovisions of Rule 52(c)," and on line 95, after
the word "made", insert the words "at the trial or hearing,” so
as to make the subdivision readj

"{e) OBJIECTIONS TC ATHISSIBILITY, Subject to the péovilieu
of Rule 32(¢) objeetion may be made «t the trial op heering to
Tocelving in evlidence any de:osition op part theraof for any
reason whlch would require the excluasion of the evidenoce 1f the
witness were then pre:ent und testifying,”

‘m page 69, subdivision (f), line 107, strike sut the period
and insert a corma end the words "but this shall not apply to the
use by an adverse party of a deposition described in paragraph (2)

of subdivis on () of tiis rule,”



RULE 27,

DEPOSITINNS BEPOhL ACTICN,

On page 72, line 7, subdivision (a), after the word "agge
triot", strike -ut the words "of nis residence or."

‘n page T3, 1ine 21, strike ovt the words "The court,” and
insert the words "If the oourt is satisfried thet the perpetuation
of the testimony 1s proper to prevent a raiiuro or delay of
Justice, 1t," 80 ns to make the sentence read:

"If the court is satisfied that the perpetuation of the
testimony 18 proper to prevent a faflure or delay of justice, it -
shall then malre an order designating the persons whose depositions

are to be taken and the subject matter rogarding vhich they are %o

with notice as prospective partiss tc the aetion,"

On page 7, after 1line 5C, inssrt a new subiiviaion, as

follows:

"(==) Pending Appeal. If an sp peal has been taken from
& Judgment of a district court, the distriet ecourt in which the
Judgment was rendered may allow the takiag of the depositions of
"itnonaos to perpetuate thelr testimony for use in the oevent of
further proceedingz in the district couxt, In such case the
party who deeires to perpetuats the testi~ony may make a motion
in the Alstrict court for leave to take the depositions, upon

the same rotico end service therczof es 1f the action was pending



in the dlstriot court. The wotion shall show (1) tho names

and addresses oI the persons to be exam!ned and the substance ot
ths testizony which he expects to elicit frox: eachy (2) the
reasons for perpetuating thelr testimony. If the sourt finds mt
the perpetuation of the testimony 1s proper to avoid a failure of
Justice, 1t may makes an order allowing the depositions to be
tuken, and thersupon the depositicns may be taken and used in

the same manner and under the same conditions as are preseribed
in these rules for depositions tuken in actions pending in the
dlstrict court,"
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RULE 28,
PRRICNS PEFCRE WHOM DEPOSITIONS MAY BE TAKEN,

‘n paze T5, line 10, strike out &ll of subdivision (b) ana
in 1ieu thereef insert the following:

"{b) 1IN FOREIGK COUNIRINE, In a foreign state or sountry
depositions shall be taken (1) on notlge before a ooor;iury of
embazsy or legation, ecnsul ¢enoral, consul, vice oonsul, op
congular a ang, of the Uaited Jtutes, or (2) before such person
or offlce as may L uppolgted by commiasion or under letters
rogatory. A commisalon or letters rogatory shall be issued
anly wheﬁ neoessary or convenlent, on appiication and notioce,
and on such terms and with such directions as are Just and
aprropristes COifflcers may be Jesiznated in notices or commis~
sions elther by name or descriptive title and letters rogatary
m8y be addressed 'To the Appropriste Judieial Authority in

(here name the countay)!,*




RULE 30,

WpbosTTI NG PON OFAY, EXAMINATION,

on page T7, line 23, after the word "taken", insert the
words "or thst it may be taken only at some designated place
other than that stated in the notice or that 1t may be taken
only on written Interrogatories,."”

on pege 77, 1ine 45, after the word "stenographically®,

{nse: & the words "and transcribed," so as to make the asentence

"The testiiony shall be taken stenogruphically and transoribed
unless the pertles agree otherwise,"”

on page 78, subdivialon (d), line 60, amend the title by
adding after the word "Terminate" the words "or Limit."

n line 6l, after the word "or® strike out the words “for
the purpose of ennoying, embarrassing, or oppressing,” and
insert in lieu thersof the words "in such manner as unreasonably
to annoy, embarrass, oroppress.’

On 1ine 71, strike out the period, insert a oomns, and the
words, "or lirxiting the scope and manner of the taking of the
deposition as provided in subdivision (b)."”

¢n 1ine 71, strike out "If the order is made, the examina=-
¢1on,” and lrsert "If the order uade terminates the examination, 4%

on 1ine 75, after the word "party”, insert the words "or

deponent.”
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-made termin tes the examination, 1t shall be resumed thereafter

on paze 78, 1line 77, lnsert a new sentence, as follows, "In
granting or rofusing such order the gourt may 1lmpose upon oithsp
party or upon the witness the requirement to pay such costs or
éexpenaes as the court may deem reasonable,"”

So ag to make the subdivision readi

"(a) MOTICK TO TERMINATE OR LIMIT FXAMINATION, At any
time furing the taking of the depoeition, on motion of any party
or of the deponent and upon e shiowing that the exsmination is
veing conducted In bad faith or in such manner as unreasonably
to anroy, emberrese or opprees the deponent or party, the court
in which the action is pending or the court in the distrioct where
the deposition 18 being taken may make an order directing the
officer conducting the examination to cease forthwith from taking
the deposition, or 1limiting the scope and manner of the taking of
the deposition as provided in subdivision (b)e If the order

only upon the order of the court in which the action is pending,
Upon demand of the cbjecting party or deponent, the taking of
the deposition shall be suspended for the time necessary to make
poseible & +otion for en srder. In granting or refusing such
~~7ev the ecourt may impose upon: either party or upon the witness
“irement to pay such cozts or expenses as the court may

weem reasonabvle,”

on page 78, line 82, subdivision (e}, strike out the word
"over,"

On page 30, line 137, parsgraph (2), after the word "witness®.
strike out the words "by oral examination."




RULE 31 .

DEPOSITIONS OF WITNTWSSES UPON WRITTEN INTERROGATORIES ,

On pace 82, line;7, astrike out, *re-direct=-interrogatories®
end insert, "redirect interrogatories,"

°n paze 82, line 3|, strike out subdivision (d) snd insers
in 1ieu thereof the following:

"(d) ONDERS FOR TI'E PROTECTION OF PAHTIRS AND DRPONENTS,
After the service of interrogatories, and prior to the taking of
the testimony of the deponent, the court in which the aoction 1s
pending mey, on motion promptly msde by a party or a deponent,
upon notice and good causs shown, make any order specified in
Rule 30 which is approrriats ant Just, or an order that the
deposition shall not be taken before the officer donlsnat‘d in
the notice or that it shall not be taltan except upon'orll

examination,”




RULE 33%.

TATERROCGATORIES TO PARTIRS.

on pace S, line 2, after the word "any®, strike out the

word "other® and insert in lieu thareof the word radvorse.”




RULE 3,

PRODUSTIVH OF DCSUMANTS AND THINGS
FOR THUSPECTION, o0, YING, OR PHCTOGRAPHING,

‘n pa_e 05, 1line 1, amend the title by inserting before the
word "Produetion” the words “Discovery And," 8o as to make the
title read, "nDiscovery And Production of Doouments and Things
For Inspection, Ooy.ying, Or Photographing,”

on page 86, line 17, aftor the word "inspeoting®, insert the

words "measuring, esurveying," and on line 19, after the word
"objJect” insert the words "or operation,” so as to make \tho oclause
Teads

"or (2) order any party to permit entry upon designated lsnd
or other property in his possession or control for the purpose of
inspecting, measuring, surveying, or photographing the property

or any desicnated relevant object or operation thereen,"
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RULE 38,
1 ITYSYICAY, AN™: MENTAT TXAKIVATICON
CF PFERSTKS .
™ page 86, line 5, subdivisio: (), after the words "party
18" strike out the word "involved" and insert the words "in

sontroversy,”" so ss to make the sentence readi

"In an actlos in which the mental or physiocal condition of a
party 1s in controversy, the court in wiich tho action s psnding
may order ':‘m to submit to a physlcal or mental examination by a
physician,”

on page 87, beginning with line 15, strike out the words
"A purty ceusing the exartinaticn to be made shall deliver to the
party examined, upon his requast, a copy of a detailed written
report of the examinling physiclan setting out his findings and
conclusions. After such delivery," and inaert in lieu thereof
the words:"If ;equested by the person examined, the party causing
the examination to be made shall delliver to him a copy of a
detalled written rsport of the exarining physician sett ng out
his findings end conclusionge. After such request and delivery,"

On 1line 24, after the word "made" strike out the words "in
respect”, and insert in lieu tharaof the word "ofr,."

‘n 1line 27, after the word "deliver" strie out the word
ﬂ‘ny."

30 as to make the par:igraph veads
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"(1) 1r request,?%y the person examined, the party causing
the examination to be made shall 4 liver to him & copy of a
detalled written report of the examining physiocian setting out
his findings and oonclusions, After such request and delivery
the party causing the examination to be made shall be entitled
upon request to receive from the party examined a like repart of
ary examination, previously or thereafter mde, of the smme mental
or physical conditions If the party examined refuses to deliver
such report the court on motion and notice ey make an order
requiring delivery on such torms as are Just, and if a phystician ,

falls or refuses to make such a report the sowrt may exclude hig
testimony 1f offered at the trial,"




RULE %6,

ADMISSICN CF FACTS AND OF GRS LINENESS OF DOCUMENTS,

On page 89, line 20, subdivlision (a), after the word
"admissi n", strike out the words "a specific denial under oath
of the matters of which an admission is requested®, and insert
"a sworn statement either denying spacificelly the matters of
which an admission is requested or setting forth in detall the
reasons why he cannot truthfully either admit or deny those

mtters."

On pege 89, 1line 23, subdivisio: (b), after the word "requess

strike out the words "shall be" and insert the word "“1s,"
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RULE 37,

RIF'ISAL TO #AKE BISCSVERYS COLBECURNCES,

R R 2 S P R S S RPN SR

on page 89, 1ine l, subdivision (a), after the word "other®

strike out the word "witness" and i-sert in 1ieu thereof the E:
word "deponent;" on page 30, 1line 13, strike out the word "witness" g
and insert the word "deponent”; on 1line A, strie cut the word :
"witness" and irsert the word "deponent .

‘n page 90, line 4O, parsgraph (1), strike out the word
"shall" snd insert the word "may,."

On page 91, line 47, paragraph (2), aftor the wora "order®,
1:sert the word "made,"

Un page 92, subdivision (e¢), 1line 91, after the word "truth®
strike cut the word "or" and insert the word "of,"

On page 91, line 73, paragraph (11), after the word
"testimony" strike ~ut the senicolon and meuyrt;~ 4 comna and the

words "or introducing evidence of physical or mental sondition,”




RULE 38,

SU¥IARY JUDGMENT,

cr page 95, subdivision (a), 1ine 7, after the word “withowt®
1sert the word *supporting,” and on 1ine 13, after the word
*without® insert the word "supporting.®”

o pagze 93, beginning with line 1%, strike out all of
pubdiviaion (6) and insert in lieu thereof the followings

*(¢) MOTITK AN> PROCEEDINGS THFR:ONe The motion shall be
sorved &t least 10 days before the time specified for the hearings
*he siverse party prior to theday of hearing may Jerve opposing
asridavite, The Juigment sought shall be remdered fﬂ'ﬂ-l"“),
ti% pleadir s, depositions, and admissions on file, togsher with
the affidsvits, if any, show that except as to the mmount of
samages there 18 no ;eauine issus as to any material faet: and
t.ut the moving party is entitled to a judgment as a matler of

5 .
LA

%

[+>sreupor, & :ecess was taiken, at S o'clock and 15 minutes

., until | o'clock peme)




FUENTH 3 SESSICHN.
Tuosday, November 2, I937.

8 o'clook pene

KULE 39,

JURY TRIAY, OF RIGHT.

on page 97, line 10, after the word "time", insert "after
the commencement of the action and not later then 10%, and |
strike out "within 5." In llne 12, after the word "iu'n",
insert "Such claim may be endorsed upon a pleading of the
party."

So ae to make subdivision (b) reads

"(b) DEMAND, Any party may demand a trial by jwry of
any issue trisble by a Jury of right by ssrving upon the other
psrties a cleim therefor in writing at any time after the |
comnencement of the action and not later than 10 days after
the service of the last pleading directed to such 1ssus. M

claim may be endorsed upon a pleading of the party.”



\\

RULE LiOe

TRIAL BY JURY OR BY THE COURT.

on page 99, line 22, after the word *"motion", strike out
Wof thet perty". and inthe same line, after the word "order®,
Py

strike out “any issus tried" and insert e trial”; and in line

23, after the word "jury", insert "of any or all issues®, so

as to readt
"the gourt in its discretion upon motion may order & triad

by a jury of any or all issues,”



RULE L2,

NYISMISSAL OF ACTICNS,

on page 102, line 10, ai'ter the word "who", insert "have®, .

8o a8 Lo readt

ng stipulation of dismissal signed by all the parties who

have sppesred generally in the action.”
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RULE 43,

CONSCLIDATIONS SEV:RANCE
AND SEPARATE TLIALS.

on page 104, line 3, uftor the word "actions", atrike out
"of & 1ike nature our%,

on page 104, 1ine 13, alter the word "order®, strike out
the rest of the subdivision domn To the end of 1line 18, and

insert in 1lieu thereof "a separate trial of sny claim, eross-

claim, counterciaim or third-p:rty claim, or of eny separate
1ssue, or of any number of cleims, cross~clalms, countercleims,
thirdeparty claims, or issues."




LELE Wy
FEUVITENCE .

On pase 105,
/ strixa ¢t all of subdivisien (v), veginiing inline 21

and zolas to line 15, snd insert in 14eu thersof the followingt
*(») SCOPE OF FXANMTUATTON ARD CROSS=FXAMIVATI M, A party
may show thet sny witness, ghathar celled by him or by an sdverse
perty, hee previously mede, under oeth or otherwise, statements
contradictory ta his tastinmory without having first called them
to *is attentlon, & perty may interrogete any wnwilling or
hosbile witness by loading questions. He may call an adverse
perty or an officer, dirsctor, or rmanaging azent of & publis or
private corporation or ol & sertnecshlp or assoclation which 1is
an adverse party, and interrcgate hlin by lesding questions, and
contrsdlet and Impesch rim 1rv all respscts ae if he had been
called by the adverso purty. Such & witness thus called may
be ocortradlcted and Impeached by or on behalf of the adversse
party also, «nd may be orosa-sxemined by the adverse party only
upon the subject matter of 18 oxsmination in chiaf, Any other
witness called by a party and oxanined as to any matter material
to any issue ray 06 oross=-oxanlred by the u verss party upon all

matters matariscl Lo every 1ssud of the acticn,"

(Kotes cn the questi-n of polley as towrether the rule
sh~uld stand allowin: & p.rty to impeach & witness by showing hie

cor.tradictory statements without firat exhiuiting them to him, the

’__7



vote stood 3 to lj in favor of the rule,)

On page 107, after line 67, insert a new subdivision, as
follows:

*(e) "hen a motion is m" on facts not appearing of record
the court may hesr the matter on affidavits pressnted by the
respective parties, but the court may direct that the matter be

heard wholly or partly on oral testimeny or depositions,”
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RULF

CORD,

\
D
‘

’u
I

PROOF OF CFFICIAL

v,

- Om page 109, line L1, after the word "statute”, ingert "or

by the rules of evidence at common law,"




RULE ;6.

SUBPOENA .

on page 1l1l, line 8, aftsr the word "specified”, strike out
the remainder of 1ine 8 down to the end of 1line 11, and insert in
1ieu thereof the followings

"The clerk shall issue a subpoena, or a subpoena for the
production of documentary evidence, signed and sealed, but othere
wise ir blank, to s perty requesting 1t, who shall £111 -1t in

before servioce,"

On page 11, line 29, after the word "zade”, strike out "ny
exh'viting the orizinal and by,”

On pace 115, strike out lines ;6 to 49, both inclusive, and
insert in 1lieu theroof the followings
"A subpoena con-ending the produstion of documentary evidenes

on the taking of a deposition shall not be 12304 without an order
of the court,"

On paze 116, 1line 85, after the word "him", strike out "ghsll®
and insert "may", 8o as to read:

"Fallure by any person without adequate sxcuse to cbey a
subpoena served upon him may be deemed a coritempt of the court from
whilch the subpoena issued.”

(Thereupon, st 10215 o'clock Pelle, the Committee adjowrned
until tomorrow, Wednesday, Novomber 3» 1937, at 9330 o'c_look Qele)
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Wednesday, Nov'mber 3, 1937,

The Committee met «t 9:30 o'clock aeme
In adcition to the members previously present, Geor;e

‘hurton Fe;per, of Pennasylvania, was prosent.

RULE L7.
EXCEFPTICNS ABOLISHED

On page 119, line 1, in the heading, strike out "ABOLISHED"
and insert "UNNECESSARY",

After the heailng, beginning in line 1, strike out "No
formal exception to a ruling or an order of the sourt is
necessary"” and insert "Formal emceptions to rulings or orders
of the court are unnecessary."

In 1line 5, after the word "that", strike out "an objeeting®

ERES

and insert "a", T

S

In 1ine 9, after tre word "co rt", irsert “and his grounds

therefor."

In line 11, after the word "order", i-sert "at the time 1t is
made "

So as to make the rule reads

"Rule 47. EYCTFTICLS UNNECES3IARY, Formal exceptions
to rulings or orders of the eourt are unnecessary; but for all
purposos for wiich an exception has heretofore been necessary

it 1s sufficient that a party, at the time the ruling or order



of the court is made or sought, makes inown to the court the

action which he desires the court to take or his objeotion to
the action of the court and his grounds therefor; and if a party
has no opportunity to object to a ruling or order at tho'tiu

1t 1s made the absence of an objection shall not thereafrter

prejudice him, "




RULE 48,

JURCRS.

On pa-e 120, line 17, after the word "who", strike out "for
any reason become unable to perform t' eir duties prior to the
final submission to the jury", and insert "prior to the time the
Jury retires to consider its verdict,become unable or disqualified
to perform their duties", so as to make the sentence reads

"Alternate jurors in the order in which they are called ;
shall replace jurgra who, prior tothe time the jury retires to
consider its verdict, become unable or disqualified to perform
their duties.” ,

In line 26, after the word "discharged®, strike out "upon the
final submission to the jury", and insert "after the jury retires
to consider 1ts verdict", so as to make the sentence readt

"An alternate juror who does not replace a principal juror

shall be discharged after the jury retires to consider its verdict
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JULE 50.

SPECIAL V™RDICTS AND INTERROCATORIES,

On page 123, 1line 23, after the word "an" strike out "omitted

) issue® and insert "issue omitted without such demand®
¢
read:;

s 80 as to

"As to an 1ssue omitted without such demand the court may
make a finding" --

And so forth,




RULE 51.
MOTION FOR A DIRECTED V' RDICT.

strike zut

o pare 124, line 1 ./ *A party mag move for a directed vord/
.t tre close of the evidence offered by an opponent without
v sreby waiving ~is right to offer evidence in the event that
rne ~otion L8 not granted” and insert in 1ieu thereof thn‘tbll-

%; party who moves for a directed verdict at the elose of M
ov: dsnce of fered by an opponent may offer evidenes in the even$

tt..t tne motion is not granted, without having reserved the right

s¢ Lo 4o, snd to the sameé extent as 1f the motion had not beeld
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KULE 52,

INSTRUCTIONS TO JURY$ CBJECTION.

On pace 127, line 3, after the word "time®, insert "during
the trial", so as to reed:

"At the close of the evidence or at such earlier time
durirg the trial as the court reasonably directs, any party

may file written requests thet the court instruct the jwry on

the law as set forth in the requests."




RULE 53,

MASTERS,

on page 128, line 2, after the words "(a) APPOINTMENT®,
ingert "AND COMPRNSATICN,

On pace 128, line 21, after the word “party", strike out
for the sourt in its diseretion may hold the delinquent in
contempt "

on paze 129, line 37, aftar ths word "the" where it first
ocours, strike out "date" and insert "time and place®.

on page 129, line 57, after the word "manner", insert “snd
subjest to the same limitations™; and in line 50, after the word
"gourt®, insert "sitting without a Jury", so as to make the
sentence reads

"¥hen s party so requests, the master shall make a record of
the evidence offered and excluded in the same manner and subjeet
to the same limitations as provided for a court sitting without
& Jury in Rule Lli(e)."

on page 130, line 63, aftor the word "thersof®, insert

fimless the ordsr of reference otherwise provides™, and strike out
the ssme words where they occwr in line 67 after the word “"refere
ence”,

on page 130, line 70, after the word “"sttorneys”, strike out
"In every reference”, end begin tre word "it" with & capital

letter.
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on page 130, line 79, after the word "the", strike out
texamination and.”
on page 130, line 81, after the word "party", strike out

"or his attorney".

on page 130, line 86, after "L6" strike out down to the end
of 1line 92, and insert iIn 14eu thereof the followingi

"1r, without adequate excuse, any witness fails to appear
or glve evidence, he may be punished as for a contempt and be
subject to the consequences, penalties snd remedies provided in
Rules 37 and 46."

on pace 132, line 131, after the word "parties®, insert
Papplication to the court for sotlion upon the report and upon
objections thereto shall be by motion and upon notice as
prescribed in Rule 16."

on psge 132, line 13L, after the word "evidence”, insert

"or may recommit with instructicns."




RULE 5.4

JUDGMENTS ¢ COSTS.

on pege 134, iine 2, alter the word "FORN", insert quotation
marke around the word "Judgment.”

on page 1354, llne 5, séfike out the word “any"; in line §,
strike out the word "any® wnere it first oocours, and insert "a%j
and in the ssme line, strike out the word "any" where it occurs
for the second tima, so as to make the sentence readt

"A juigment shall not contain a recital of pleadings,
the report of s master, or the record of prior proceedings.”

on page 135, line L1, sfter the word "law®, inserts

"Coats may be taxed by the olerk on one day's notice. Om
motion served within 5 days thereafter, the sction of the olerk

may be reviewed by the sourt.”




RULE 55.

DEFAULT .

on page 138, 1line 2, after the word "When", strike out
"the court has obtained jurisdictlion of", and in 1ine l, after
the word "sought", strike cut "and he", so as to make the
aubdivislion roead;

"(a) ENTRY, VWien a party sgainst whom a judgment for
affirmative reliof 1s sought has failed to plead or otherwise
defond as provided by these rulas, the olerk shall enter his
default,”

on page 138, line 27, after the word "such", strike out

"fiduelary”, and insert "representative,”




RULE 56,

NEW TRIALS.,

On page 141, line 13, after the word "action", strike out
"which had been"; in line 1l;, after the word "ecourt", strike ous
"has ‘power to" and insert "may"; and in lines 15, 16, 17 and 18,
strike out the word "to"; so as to make the sentence reads

"In ruling on a motion for a new trial in an action tried
without a jury, the court may open the Judgment 1f one has been
entered, take additional testimony, amend findings of fact and
conclusions of law, or make new findings and conclusions, and
direct the entry of a new judgment.”

On page 141, line 21, after the word "served", strike out
"within" and insert ™ot later than", so as to read:

"A motion for a new trial shall be served not later tham 10
days after the entry of the judyment" --

And so forth, |

On page 1,2, 1line 39, strike out "At any time within", and
insert Mot lator than", 80 as to reads
™ot later than 10 days after entry of judzment the sourt of
its own initlative may order a new trial" -=

And sc forth.
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RULE 57

RELIEP FROM JUDGMENT OR ORDER.

on page 143, line 9, after "(b)", strike out "FRAUD} ACCIDENT"
after the word "MISTAKEY, insert "INADVERTENCES® after the word
"SURPRISE", 1nsert "EXCUSADLE KEOLECT®, 20 as to make the heading
read!

"(p) MISTAKE; IMATV RTENCE} SURPRISE; EXCUSABLE KEGLECT "

on page 143, beginning in line 10, strike out down to and
fneluding the words "Service of" in line 16, and insert in liew
thereof the followings:

"on motion the court, upon such terms as are jﬁat, may
relieve & party or his legal representative from s Judgment,
order, or proceeding taken againat him through his mistake,
inadvertence, surprise, or excusable neglect. .Tho motion shall
be made within a reasonable time, but in no case exceeding six

months after such judgment, order, or proceeding was taken,”

on page 143, line 16, before the word "motion", strike out
"a® gnd insert "A".

- on page 1%, line 18, after ths word "speration®, strike out
the remairder of 1line 18 down to the and of line 21, and insert
in 1lieu thereof the followings

"THis rule does not limit the power of & court (1) to enter-
tain an action to relieve a party from a Judgment, order, or

proceeding, or (2) to set aside within one yeur, as provided in
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Title 28, Sec. 118, U.3.C., a judiment obtained against a
defendant n-t actually personally notified."

So as to make subdivision (b) read aa follows:

"(b) MISTAKE; INADVERTENCE; SURPRISE; EXCUSABLE NEGLECT.
On motion the ecourt, upon such terms as are Just, may relieve a
party or his lepal reprosentative from a dudgnment, order, or
proceeding teken against him through his mistake, inadvertence,
surprise, or excusable nozlect, The motion shall be made within
& reasonable time, but in no case exceeding six month' after
such Judgmont, order, or proceeding was taken. A motion under
this subdivision does not affeot the finelity of a judgment oy
suspend 1ts operation. This rule does not 1imit the power of a
court (1) to entertain an action to relieve a party from a
Judgment, order, or proceeding, or (2) to set aside within one yoar
as provided in Title 28, Sec. 118, U.S.C., a judgment obtained

against a defendent not actually personally notified,."

(Notet At this point it became necessary to return to

Rule 6, on pags 17, as followas)

RULE 6,

TIME,

On page 17, at the end of line 21, after the word 'diacrotion',;
insert "(1)"; at the end of line 25, after the word "order®,

insert "or (2) upon =otion permit the act to be done efter the
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expiration of the specified time wherothe fallure to act earlier
was the result of excusable neglect;" and in line 29, after the
word "law", strike out the remainder of the line down to and
including the end ogfg;: page 183 s0 as to make subdivision (b)
read: -

"(b) ENLARGEMENT., When by these rules or by a notice
given thersunder or by order of court an act is required or allowed
to be done at or within a specified time, the court for cause
shown may, at any time in its discretion (1) with or withouﬁ
motion or notice, order the time enlarged if application therefor
is made before the expiration of the period originally preseribed
or as extended by a previous order; or (2) upon motion permit the
act to be done after the expiration of the specified time where
the fallure to act earlier was the result of excusable negleect;
but it may not enlarge the time for taking any action under Rule
56, except as stated in subdivision (o) thereof, or the time for

taking an sppeal as provided by law."




RULE 59,

FINDINGS BY THE COURT,

on page 16, line 10, after the word "action", strike out
"No request for findings is necessary" and insert "Requests for

findings are not necessary for purposes of review,"

on page Ui6, line 19, after the word "made", strike out

"within®, and insert "not later than®.
on page 146, 1ine 22, sfter the word Yaacordingly®, strike

N ke TR R O

out "fhe pondency of the motion does not affect the finalky
of the judgment or suspend its operation; and", snd begin the

word "the" vm:f- capital letter.

(Thereupon at 1310 o'clock peme, the Comnittee took a

resess until 2 o'clock peme)




Wednesday, November 3, 1937

2 o'cloock peme

RULE 6,

- HARMLESS ERROR,

On page 152, line 10: add at the end of line 10 a new

sentence as follows:

"The court at every stage of the proceeding must disregard

any error or defeect in the proceeding which does not affect the
substantial rights of the parties,”




RILE 62 .

APFVAL FROM A DISTRICT COURT TO THE
SUPKEME €O RT OF THE UNITED STATES.

on paze 152, line 2, strike out the words "OF THE UNITED
STATES", making the title read: "RULE 62, APPFAL FROM A DISTRIOY
COURT TO THE SUPFEME COURT,"

on page 152, line 7, strike out the word "petition", and
insert in lieu thereof the word "appeal”, making the sentence
reads "The sppeal shall be allowed, a citation issued, a
jurisdictional stetement filed, snd the record on appeal made and
certified as prescribed by law and the Rules of the Suprems

Court of the United States govorning such sn appeal.”



RULE 63,

APYEAL TO i CIRCUIT COURT OF APPRALS. -

{3 3UND UK AFPEAL,

o opese 155, line 50, strike out the/iordl "to its foz: 7
o ;ffiziancy“, snd insert in lleu thereof: "to thdrféni of the

send or to the sufficlency of the surety," mnklng’thofaohtonoo f

“#fuer & vond on appeal is flled an ipbolloo -nylralld
::lectizng to the form of the bond or to the sufficieney of t§‘!
surety f-r dp%fruinition by the clo:ka' 7 g

on pece 156, line 80, before the word "bond" insert the
w:r¢ "supersedeas™, making the llho réldl "sourt, the aqo@nt off
=-¢ euperssdeas bond shall be fixed nt;a | B

°n peze 157 (f) JUDGMENT AGAIKST SUKETY, o

‘r. itne 106, strike out the period after the word "sourt",
er: g32 the foll~wing: "who shsll forthwith mail copies tdﬁﬁoﬁ
sgu-ety 1f h's address le kno'n,";makihg the sentence reads

*The motion and such notice of the motion as the oohrt B
preserices may be served on the clerk of the court who shall
faorsne.th mail coples to the suwrety if his address 1s imown ,*

e} T CYETTRG AKD RCORD ON A?PEAL. o

v pe-e 195, line 12}, chan e the period uftei the word
*srder® tc a semiocolon end adds "but tre district ’coth~n¢§

sxtend tre time to a day mors than 90 days from the date of the




first notice ofeppeal,” making the sentence read:

"In all cases the district court in its disoretion and with
or without motion or notice may extend the time for £iling the
record on appeal and docketing the action, if its order for
extension is made before the expiration of the boriod for filing

and docketing as originally preseribed or as extended by a
previous order; but the district court shall not extend the time
to a day more than 90 days from the date of the first notice of

appeal ,”




RULE 6,

JOINT OR SEVERAL APPEALS; SUMMONS
AND SEVERANCE ABOLISHED.,

On page 101, line 1, after the word "APPLALS" strike out
the semicolon and insert the following: "TO THE SUPREME COURT

OR TO A GIRCUIT COURT CF APPRALS;" making the title read:

"Rule 6l  JOINT OR SEV!RAL APPZALS TO THE SUPREME COUR?T
OR TO A CIRCUIT COURT OF APFTALS; SUMMONS AND SEVERANCE ABOLISHED,

On psge 161, line 5, after the word "one", insert the wordss ;
"or more", making the sentence read as followss

"Purties inter sted Jointly, severally, or otherwise in a
Judgment may join in an appeal therefromy or, without summons
and severance, any ons or more of them may g peal separately

or any two or more of them may join in an appeal ,"
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RULE 65,

REGURD ON APPEAL TO A GIRCUIT
CCURT OF APPFALS,

{(b) TRANSCRIPT,

On page 162, line 20: aftcr the word "designation™ shange
the sewlcolon to & period; strike out the word "and" and the
co ma} begin the word "if" with a capital letter,

On paze 162, line 25, after the word "added"” change the
pericd to & comma, and add the followiﬁg: "and if the appellant
falls to do so the court on motion mey require him to furnish
the addltlonal parts aeeded," making the sentence resd as
follows:

"if the designetion includes only part of the reporter's
transoript, the appellant shall file two copies of such addie
tional parts thersorl as %the appellee may need to enable him te
designate anc fils the parts he desires to have added, and 1f
the aprellent fails to do so the court on motion mgy require him
to furnish the additional parts needed,"

(g) ITCORD TC BFE PREPARED BY CLERK =- NECESSARY PARTS,

On pagze 18}, 1line 77, aft:r the word *thereon;", insert the
following: "and in an actlion tried without a Jury the master's
report, 1f any;" making the sentence read ss follows;

"The clerk of the district cowrt, under his hand snd the seal
of the court, shall trensmit to the sppellate court a true copy

of the matter desi:nated by the parties, but shall always include,

-




whether or not designated, coples of the followings the material

pleadings without wnnecessary duplicatior} the verdioct or the

findings of faot and conclusiors of law together with the
direction for the entry of judgment thereons and in an action trd
without & jury the master's report, if any; the opinion; the
jud ment or part thercof appealed fromj the notice of appeal
with date of £ilings the designatlons or stipulations of the
parties as to matter to Dve ineluded in the resordj and any stat

by the sppellant of the points on which he intends to rely.”
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RULE 67,

STAY OF PROCEEDINGS TO ENFORCE A JUDGMENT,

on pege 172, strike out all of lines 43 to 50 both incluliv:
and insert in lieu thereof the followingt

n7e the judgment appealed from is rendered by a distriet
court of three judges apecially constituted pursusnt toa
statute of the United States, no such order shall be made exsept
(1) by such court sitting in openm court or (2) by the assent of

all the judges of such court evidenced by their signatures to the:

order.,"




RULE 68.

DISABILITY OF A JUDOE.

On psge 175, line l,, strike out the words "by him";

On page 175, 1line 5, after the word "performed®, insert:
"by the court"; theae two changes making the sentence read as
follows:

"If by reason of death, siclness, or other disability, a
Judze before whom an action has been tried is unable to perform
the duties to be performed by the court under these rules after
& verdict is returned or findings of fact and conclusions of

law are filed, then any other Judge regularly sitting in or

assigned to the court in which the sction was tried may perform
those duties; but if auch other Judge is satisflied that he camnos
perforn those duties because he did not preside at the trial

or for any other reason, he may in his disoretion grant a new

trial.”
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VIII.

PROVISIONAL AND PINAL KUMEDIES AKD
SPRCTAYL PROCEEDINGS,

RULE 69.

3rIZUkl CF PFRSOTT OF PROPIRTY 4

on page 176, line 2, change the word "or" to "and®,
on page 176, lines 8 and 9, strike outs "then existing law

of the state in which the distriect court is helé,” and insert in

11eu thereof the following: "the law of the -uu‘u vhich the
district court 1s held exiating at the time the remedy is sought.”

These two smendments make the first part of this sentence
read as follows:

"ot the comrencement of and during the course of an action,
all remeiles providing for seizure of person or property for the
purpose of securing satisfaction of the Judgment ultimately to de
entered in the action shall be avallable mder the circumstances
and in the manner provided by the law of the state in which the
district court is held exlasting at the time the remedy 1is sought,

subject to the rollowing quelific. .tionss"®



RULE 70,
INJUNCTIONS.

(e) EMPLOYER AND EMPLOYEE; INTERPLVADER,

On page 180, 1line 70, after the word " INTERPLEADER" change

the period to a semicolon, and add the
CASES ,*

followings “CONSTITUTION
» making the subtitle read as follows:

*(e) EMILOYER AND EMPLOYER; INTERPLEADER; CONSTITUTION

CASES,"

On page 181, line 80: At the end of line 80, after the

word "interpleader”, change the period to a semicolon, and add

the following: "or the act of August 2., 1937, relating to

actions to enjoin the enforgement of acts of Congres,”




e —————————————————————————— —

RULE 73,
OFFER OF JUDGMENT,

On page 183, line 10, strike out the words "the defending®,

and insert in lieu therecof the word "either", making the sentence

read as follows:

“If within 10 days alter the service of the offer the adverse -
party serves written notice that the offer is ascepted, either

party may then file the offer and notice of acceptance together

with proof of service thereof and thereupon the olerk shall enter

Judglaent o7

On page 183, 1line 18, after the word "oosts" insert the

words "in the distriet court”, making the sentence read as follows

"If the adverse party fails to obtain a Judgment more

shall
favorable than that offered, he/not recover costs in the Aistriet

cowrt from the time of the offer but shall pPay costs from that

time,"




RULE Tl

CCNDEMNATION OF PROPERTY FOR PUEBLIC USSR,

Rule T4 is stricken, report to contain a note of explanations




RULE 75

EXECUTION.

on page 192, 1line 9, strike out the words "then existing®.

on page 193, line[l, after the word "held,” insert the words
"existiyng at the time the remedy is sought."

These twophnngea make the sentence read as followsi

"The practice and procedure relative to execution, %o pro-
ocsedings supplementary to and in aid of a judgment, and to pro-
ceedings on and in eid of execution shall so in aceordance with
the practlce snd procedure of the state in whioh the distrie$
court 1s held, sxisting at the time the remedy is sough$, exeeps
that any statute of the United States shall govern to the ozflnt

that it 1s applicable,”

e R
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RULE T7e
REGISTRATION OF JUDGMENTS IN OTHER DISTRICT COURTS.

on pace 197, line 3, after the word "court” insert the

following: "and which has become final through expiration of the
time for appeal or by mandate on appeal”, making the sentence read
as followss

A Judgment entered in any distrioct cowrt and which has besome
final through expiration of the time for appeal or by mandate
on appeal may be registered in any other distriet cowrt by filing
therein an authenticated copy of the judzment." |

On psge 197, line 13, strike out the word "if%,




IXe DISTRIGT COURTS AND CLERKS,

HULE 79, o

DISTRICT CO.RTS AND CLERKS
- | {4} ¥OTISE pp DEDIRG oR SIDERERTS

On page 201, line 33, strike out the words "noting in the
clvil docket";

On 11 e 3li, strike out the words "of the" and the words
"made in",

Strike out all of 1ines 35 and 36;

On line 37, striks rut ths woids Préieed by him®;

™n 1line 39, strike out "(a)" and the semlicolon, and insert

the following: "upon every party arffected thereby who 1s not in
default for fallure to appear”;

On line L0, strike out the words "Therscaftepr a party”;

Strike out all of lines L1l and 42, and a1l of line U3 to the

word "notice."

On line L5, strike out the words "op Judgment must be gii;n',
and insert in ijeu thereofs "1s required by these rules;" -
'On 1ine 438, strike out "(a)" and the words "The entry of¥;

Strike ocut all of lines 50, 51 and 52.,"

As amended, this subdivision reads as follows;

"(d)  NCTICE oF ORDEES OR JUDGHENTS, Imzediately upon the
entry of an order or Judgment the olerk shall 8erve a notice of the

entry by mail in the manner provided for in Rule 9 upon evory parsy
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KULE 81.
BOOKS KEPT BY THE CLERK AND ENTRIES THEREIN.

{a) CIVIL DOCKET,

on pege 203, line 18, atrike out the word "this" and insers

in 11leu the:sofs "the 4ivil docket", making the sentence read as
followst

WAll papers filed with the clerk, all process issued and
returns made thereon, all agsarances, orders, verdicts, snd
judgments shall be noted ehronologically in the civil dooket
book on the folio assigned to the action and shall be marked
with its file number,"

on pa:e 203, line 2l,, after the word "process” end the peri
edd a new sentence, as followst "The notation of an order or

judgment shall show the date the notation is made.”

(Thereupon, at 6 o'clock p.me, the Committee stbod in

recess until 8 o'clock p.me)
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FVENINSG SESSION.

Wednes:iay, November 3, 1937.

RULE 82,
STENGGRAPK 1.} ST&L‘NJGIU&PHIC REPORT OR
TRA SCRIIT AS EVIDENCE.

On page 20l, line 7, after the words "court and®, insert
the words "may be," and after the word "costs" atrike out the
period and insert a comma and the words "in the discretion of
the court,"

After line 9, insert a new subdivision, as follows:

"(b) Fach district court may designate one or more
officlal court stenographers for the district and fix by rule
of court the compensetion which such atenogra hers shall be
entitled to ocharpe for treir services, with provision that
amounts properly pald byparties for the service of such
stenographera be taxable as costs in the cese inthe disore-
tion of the trial Judzes The work of the stenogrep hers

e shall be so arrenzed as to avoid deleay in furnishing
‘ transeripts ordered for trhepurpcses of motions for new trial,
for amended findings, or for appeals,"

‘n line 10, in the parentheses, strike "b" and insert "c¢",




RULE 8%,
APTLICABILITY IN GENKRAL.
On pa_ e 205, 1line 28, after "Title 9", insert the words
"relating to arbltration,” and on pege 207, line 30, after the

numerals "159", insert tne words "relating to boards of

arbitration c¢f railway lsbor diaputoi."

Un page 207, line 53, strike ~ut the word "with" and ingert
"to."

On puge 208, strike out lines 66 to 71, inclusive.

On line 72, in the parentheses, strike out "7" and insert
ng,n

On line 75, after the numerals "282" strike out the word
"nor" and insert "relating to deportation of Chinese, or."

On page 208, line 85, after the words "SCIRE FACIAS"
insert the words "AND MANDAMUS."  Strike cut the word “writ®
and insert the words "writs” and after the word "faclas" ingert
the words "and mandamus," On 1ine 8€¢, . trike cut the word 'ilf
and insert the word "ure,” so &s %o make whe sentence reads

"The writs of scire faclas and mandamis are abolished,”

At the end of the sentence Just-inserted, insert a new
sentence, as follows:

"Relief heretofore available by mandamus or scire facias
may be obtainred by appropriate action or by appropriate motion
under the practice prescribed in these rules,"”

On page 209, 1line 108, strike out "(d) DEFINITIONS
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In line 109, strike out "(1)" and insert "(a) pistrict of

Columbie}" so as to reads

"(d) Distriot of Columbliaj Courts and Judges,”

On line 120, strike out in the parentheses "2" snd insert
'e‘"

on page 210, line 13, after the word "Congress® strike oud

the words "or law," .




e

e

‘n page 200, after line O, insert the followingt

¥(7) TIn proceedings for condemnation of property under
the powor of eminent domain apposls shall be governed by these
rules, but they shall not be applicsble otherwise than on

appeal.”

A



RULE 85,

RULES BY DISTRICT CCUKTS,

on paze 21l,, line 1, strike out the words "Each distriet
court by action of a majority of the judges thereof may make
for its district rules and regulations governing pleading,
practice, and procedure not inconsistent with these rules,and
may from time to time alter and amend them," and insert in
lieu thereof

"Each district court by action of a majority of the Jjudges
thereof may from time to time make and amend rules governing ite
practice not 1rconsistent with these rules.”

on 1line 7, efter the word "amendments”, strike out the
comna and the words "if any.”

Strike out lines 1l to 17, inclusive,
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RULE 86,
USE OF FORMS,

Page 215, 1line l, strike out all after the word "require”,
as follows: "shall be considered sufficient under these rules,"
and insert in lieu thereof the words "may serve as guldes subject
to the provisions of these rules," so as to read:

"Rule 86, USE OF FORMS, The forms attached to these
rules in the Appendix of Forms, with appropriate changes as
circumstances may require, may serve as guides subject to the

provisions of these rules."
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RULE 88.
EFFECTIVE DATE.

on line 10, page 216, after the word "pending”, strike out
the words "except to the extent thut inthe opinion of the sourt
their application to pending ectlions would not be feasible or
would work injustice, in which svent the former procedure shall
spply," and insert, nexcept to the extent that in the opinion
of the court their application in a particular aotion pending
when the rules take offect would not be feasidle or would work

injusticee”
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On line 5 of the mimeograph cony, strike nut the wora
"He" and insert " party;" on line 10, after the word "party”
strike out the peried snd the wordsg "Such a", and incert a
comma and the worde "and the;"™ erd on 1ine 13, strike out the
words "Any other witness" snd Insort the words "Except as
stated in the last preceding gentence, any witness," so as to
make the rule read:

"Rule ly, EVINENCE

"(b) Scope of Examination and Cross-Examination,

"A perty naysbow that sny witness, whether called b7 him
or by an :.dverse party, Las previously made, under oath op other-
wige, statemenss centradictery to inis testimony without having
first called them to nls attention, A party may interrogate any
unwilling or hLostile witness by leading questions, A party may
call an advorse perty or an cffiecer, director, or managing agent
of s public or orivate corporation, or of a partnership or
assocleticn which ¢s an adverse p=rty, and Interrogete him by
leading questiong, and contradict aud 1ipeach him in all
respects as 1f re lied been crlled by the adverse perty and the
witness thus cailed may be conitradlicted and impeached by or on
behalf of the adverse party elsc, and mey be cross-exsmined by

the adverse party only upon the sublect matter of nis examination
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in chief., ©Except as stated in the last preceding sentence, any
witness called by & party and examined as to any matter
material to any issue may be cross-examined by the adverse partf

upon all matters material to every issue of the action."




RULE 4.,

PROCESS,

On page 10, 1ines 108 and 109, strike out "or Rule Th(a)
of these rules."

e

(Thersupon, at 10 o'cloek and 5 minutes pem., the Committese

adjourned to meet tomorrow, Thursday, November 4, 1937, at 9130

o'clock a.mn,)




ADVISORY COMMITTEE CX RULES

THURSDAY, NOVEMBER L, 1937,
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Thursday, November I, 1937,

The Committee m~ at 9:%0 o'clock @en.
RILE 5,

STRVICE whD FILING CF PLTADINGS AND OTHER PAPERS .

On paze 15, line 12, after the word "thereby", strike out
the words " but only upon thoze act in default for fallure to
appoar,"

On line 12, after tho word "the. oby" strike out the comma
and lnsert a seriicolon and the words "but no service nesed be
made on parties in default for failure to appear except of
pleadings asserting new and additlonal claims for relief egalnat
them, which shall be served upon them in the manner provided

for service of summons in Rule l,"
On page 15, line 9, strike out the word "claim,"
Chenge "claim™ to "demsnd™ in Rule 39, lines 10, 12, 13, 19,
21, 2l, 26; in Rule O, lines 19, 20, and in Rule 83(¢), 1ine 10l.
Change "claimed" tc "demanded" in Rule 39, lines 16, 17;

in Rule 58, 17 e 6; in "ule LO, lires %, 6, 16, and in Rule 81,






RULE 27.

DEPOSITIONS BEFORE ACTION OR PENDING APPEAL.

On line 12, after the word "testimony®, insert thaivordl
"and hls reasons for desiring to perpetuate it." |

on 1ine 23, before the word "The" insert the words "At
least 20 days before the date of hearing; on line 2, after the
numeral "L*, insert "(b)"; on line 25, before the word "service",
atrike out the word "personsl” and insert the word "such;" on
line 28, before the word "appoint®™ strike out the word "may®,
and insert the word "shall;" on line 28, before the word "served"
strike out the word "personally”, undiifter the word "served"
insert the words "in the manrer provided in Rule li(b);" on page
2 of the mimeograph copy, line 29, striké out the words 'tppolr‘
and® and insert the words "represent them, and in case they are no
otherwise represented shall;" in the same line, strike out the W
word "deponents", and insert the word "deponent."; strike out
the last sentence on lines 30 to 32, page 2, so as to make the
subdivision read:

"(2) Notice and Service., The petitionor;shpll thereafter

serve a notice upon each person named in the petition as an
expected adverse party, tosether with a copy of the petition,
stating that the petitioner will apply to tLe court, at a time

and place named therein, for the order described in tke

petition. At least 20 days before the date of hearing the
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notice shall be served either within or without the distriot or
state in the manner provided in Rule L(b) for service of -@onu
but if such service cannot with due diligence be made upon any
expected adverase party named in the petition, the sourt may make
such order as is just for service by publication or otherwise,
and shall sppoint, for persons not served in the manner previdodi
in Rule L4(b), an attormey who shall represent them, and 1in case
they are not otherwise represented, shall cross-examine the
deponent. If any expected adverse party is a minor or
incompetent the provisions of Rule 17(e) apply.”

On page 3, after line 63, add a new subdivision, as followﬁ

"(¢c) PERPETUATION BY ACTION. This rule does not limit

the power of a court to entertain an action to perpetuate tooti—i
mony. "

on pege 2, paragraph "3", line 3ly, after the word “testimon

strike out the words "is proper to", and insert the word "may."



RULE 1.

SCOPE OF RULES.

strike out at the beginning of the rule the words igubjoct
to the limitations of Rule 83: and amend the rule so as to ruﬁ
*Rule 1. Scope of Rules. These rules govern the procedure
in the district courtsof the United States in all suits of & eiv
nature whether cognizable as cases at law or in oqnityg jiﬁhﬁﬁq
exceptions stated in Rule 83. They shall be construed to seeure

the just, speedy, and inexpensive determination of every aotion



Senator Pepper. I move the transposition of Rule 59
bodily, with the seme caption, "Pindings by the Court," so
that it shall become Rule 5%, subsequent rules to be ronniborodiﬁ
accordingly.

(The motion was agreed to.)

Mr. Mitchell. I suggest that Rules 62 to 66, inclusive,
be plaqed in a new chapter, to be numbered "Ix», entitled QAppoj
to come before what is now Chapter IX, and to strike the words
"AND APPFAL" out of what 1s now the title to Chapter VII, the |
present Chapter IX to become Chapter X. A .

(The motion was agreed to.) ’

Mr. Tolman. I move that Rules 56 and 57 be transposed
to follow what is now Rule 60. |

¥r. Pepper. The order then would be 5i, 55, 58, 60, '56.*."
57, 61, 67, 68.

(The motion was agreed to.)

Mr. Sunderland. I move that Rule 38 be transposed to
precede what is now Rule 58,

(The motion was agreed to.)

On page 66, change the heading by striking out "AND SUMMARY
JUDGMERTS", so that 1t would read:

*V. DEPOSITIONS, DISCOVERY."

¥r, Pepper. I move that the application of Mr. Velde's
suggestions to the revised rules be referred with power to Major-
Tolman and Dean Clark, the understanding being that they uu




use their discretion as to secure uniformity of treatment in

matters already discussed and not introduce new reforms,

(The motion was agreed to.)




FORMS,

In the introductory statement, paragraph "2", strike out
the last sentence, "For special and different provisions as to
naming parties in a summons and in a complaint in a oondclnatlan
action, see Rule T74(b) and (o)."

On page 3, under the title "Notes", paragraph "a%, 11;0 3,
after the word "See", insert the words Pfor example® and a
comma ,

On page li, strike out the first four lines in parcntholol.

On page 5, strike out the name *Daniel Webster" and on lino
6 "1 Wall Street", and "New York City"™, so that it would read:

"Signed:

Attorney for Flaintiff _ -

"Address:

————

On page 5, under the heading "Notes", paragraph "2%, after
the word "other," strike out the words “"wherever appropriate to‘?

the matters in dispute between the parties,.”
With thess changes, the forms were agreed to through Form |,

page 5.
(Discussion ensued,)

Mr. Pepper, I move that there be no note on the subject

of the common counts,

(The motion was agreed to.)
(A Tecess was taken at 1120 pm, wnt1l 2 o'elook pems
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FORM 7 -- COMPLAINT FOR MONEY PAID BY MISTAKE.

On page 9, in paragraph 2, after "1936", add: "under the
foliowing circumstances: (here state the circumstences with

varticularity. See Rule 9(b)).

FORM 9 -- COMPLAINT FOR NEGLIGENCE.

In pardgraph 2, second 1line, strike out "into and over"”

and insert"againat", so as to read:

"negligently drove a motor vehicle against plaintife.”

FORM 9-a - COMPLAINT FOR NEGLIGENCE WHERE PLAINTIFP
IS UNABLE TO DETERMINE DEPINITELY WHETHER
THE PERSON RESPONSIBLE IS C.D. OR E.P. OR
WHETHER BOTH ARE RESPONSIBLE, AND WHERE
HIS EVIDENCE MAY JUSTIFY A FINDING OF
WILFULNESS, OR OF RECKLESSNESS OR OF
NEGLIGENCE.

On page 10, in parsgraph 2, third line, after the word 'drov;
insert "or caused to be driven®, and in the fourth line, before tﬁl

word "plaintiff®, strike out "into and over" and insert 'ugainlt'g

80 as to read:

"wilfully or recklessly or negligently drove or caused to be
driven a motor vehicle against plaintiff",

On pages 10 and 11, strike out the note to Forms 9 and 9-a,



\
FORM 11 - COMPLAINT FOR SPECIFIC PERFORMANCE OF
CONTRACT.

On page 12, change the title of Form 11 to reads

"COMPLAINT FOR SPECIFIC PERFORMANCE OF CONTRACT TOVGONVI!
LANDO.‘

FORM 12 » COMPLAINT ON CLAIM FOR DEBT AND TO SET ASIDE
FRAUDULENT CONVEYANCE UNDER RULE 18(b), -

After the title, insert:

"A. B.,
Plaintife

V8.

C.D. and E.F.,

Vs N N St Y Y Cond® pu®

Defendants.

FORM 13 - COMPLAINT FOR NEGLIGENCE UNDER FEDERAL
EMPLOYER'S LIABILITY ACT,

On page 1, in paragraph l, third 1line, after the word
*had®, strike out "negligently”, so as to read:;
"in a portion of the tunnel which defendant had left

unprotected and unsupported.” .

FORM 15 = COMPLAINT TO ENJOIN ENFORCEMENT OF A
STATUTE,

Strike out Form 15 in its entirety, and renumber all

subsequent forms accordingly.

FORM 17 - COMPLAINT FOR INFRINGEMENT OF COPYRIGHT
AND UNFAIR COMPETITION.

On pages 19 and 20, strike out the notes, 1 and 2,



FORM 18 - COMPLAINT FOR INTERPLEADER AND DECLARATORY
RELIEF.

On page 20, paragraph 5, second and third lines, strike out

in each case the word "estate" and insert "will", in 1ieu thereof..

FORM 19 - MOTION TO DISMISS PRESENTING DEFENSES OF
FAILURE TO STATE A CLAIM, OF LACK OF SERVICE
OF PROCESS, OF IMPROPER VENUE, AND OF LACK OF .
JURISDICTION UNDER RULE 12(Db).

In the title, first line, insert a comma after the word
"DISMISS "

On page 22, paragraph 1, second line, after the word
"granted”, strike out the comma, insert & period, and strike out
the remainder of the sscond and third 1lines.

On page 22, in paragraph 3, first line, after the word
"action", astrike out “or in lieu thereof to quash the return
of service of summons"; and in the second line, aftor the word

"that", strike out "the action", and insert "1t", s0 as to raa‘i

"3« To dismiss the action on the ground that it is brougi
in the wrong district" --

And so forth.

On page 22, at the end of paragraph li, strike out "James
0tis"™, "15 Broad Street, New York City"; and after "NOTICE oF
MOTION® and the word "To", strike out "Daniel Webster™; and
after "Attorney for Plaintiff, strike out "1 Wall Street, New
York City;"and at the bottom of the page, strike out "James Otis

"15 Broad Street, New York City,"

On page 23, at the top of the page, strike out the letter




"s" in the word "Notes"; strike out the number "1" at the
beginning of the note; and in the second line of the note, after
the words "Notice of Motion", insert a period, and strike out
the remainder of that sentence., In the third line, after the
word "See", strike out "the second paragraph of", and after "%
in the next line insert "(b)", so as to make the note reads
"Note.—

"The above motion and notice of motion may be cambined lhd
denominated Notice of Motion. See Rule T(v)"*,

On page 23, following the note above set out, atrike out
nly%f note 2,

FORM 20 - ANSWER PRESENTING DEFENSES UNDER RULE n(b).
In the second 1line of the form, after the word "granted”,
insert a perivd, and strike out the remainder of that line and
of the next line.
On page 2, in the note, second line, after the word

"defense", strike out the corma and the words "of course”,

FORM 22 - MOTION TO BRING IN THIRD-PARTY DEFENDANT,
At the end of the form, strike out "James 0tis", "15 Broad
Street, New York City."
On page 26, last line, strike out "Daniel Webster® and
"1 Wall Street"; on page 27, first line, strike out "New York
City" and "James Otis"; in the second line, strike out "15
Broad Stroo&: and on~p%j 28, at the end of the form, strike ow




"James Otis", "15 Broad Street, New York City."”
FORM 23 « MOTION TO INTERVENE AS A DEFENDANT UNDER
\ FRULE 2.

At the end of the form, strike out "William Wirt", "20
Wall Street, New York City."

On page 29, at the end of the form, strike out "William
Wirt®, "20 wall Street, New York City."

FORM 2[1. = MOTION FOR PRODUCTION OF DOCUMENTS ETC.
UNDER RULE 3,

On page 30, second line, after the word "each”, strike out
"one™; and in the fifth line, after the word "each", strike out
"one"™. /

At the end of the form, strike out "Daniel Webster®, "1 wall
Street, New York City."

FORM 25 - REQUEST FOR ADMISSIONS UNDER RULE 36,

On pﬁge 31, a; the bottom of the page, strike out the
paragraph beginning "For the purposes of this action®, and
ending witk the wcrds "or of ths truth of the statement”;
and at the end of the form, strike out "Daniel Webster®, "1 wall
Street, New York City."

FORM 27 - NOTICE OF APPEAL TO CIRCUIT COURT OPF
APPEALS UNDER RULRE 63(b).

On page 32, after the title, strike out "To the Clerk of

the Court. Please take notice"™, and insert "Notice is hereby

given"; and at the end of the rorl, 8trike out "William »mo'




"20 Wall Street, New York City".

In the note, second line, strike out the parenthesis before
the word "If", and in the third line, strike out the parsnthesis
after the word "specified,"

At the end of the note, strike out the sentence readings

"Hence the notice should be directed to the Clerk of the

District Court."

(Note: The Committee then returned to Rules 63 and 86, an

made the following changes therein:)

RULE 63,
APPEAL TO A CIRCUIT COURT CF APPEALS.
On page 155, line 33, after the mord ”notifiontion'. 1nlor§f
"The clerk shall note in the c¢ivil docket ﬁho nuses of the :

parties to whom he malls the coples, with date of mailing,.”

RULE 86.
USE OF FORMS.
On page 215, 1line 1, in the title, strike out the words
"Use Of"; strike out the rule &8 printed and as heretofore
modified, and insert in 1ieu thereof the following:
"The forms contained in the Appendix of Forms are intended
to indicate, subject to the provisions of these rules, the

simplicity and brevity of statement which the rules contemplate,.*
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adjourned sine die.)




