JUDICIAL CONFERENCE OF THE UNITED STATES
ADVISORY COMMITTEE ON CIVIL RULES

Minutes, November 17-18, 1989

The meeting was called to order at the Federal Judicial
Center at 9:10 A, M, Present were members Brazil, Grady,
Helbreek, Linder, Neordenberg, Pfaelzer, Phillips, Pointer,
Fowers, Stephens, W%Winter and Zimmerman. Alsc present were
Mr. Willging and Prof. Mullenix from the Federal Judicial
Center, Mr. Charles Gevh frcom the House Judiciary Committee,

clkli d ro Administrative Office

b
of Trial Lawvers, and
for Justice.,

Mr. Morriscn cobserved that one impertant preoblem has to
dc with the timing of motions under the Rule. He noted that
in many cacses the motion fer sancticns is filed
auteomatically br the defendant te intimidate the plaintiff
and lo create a ceonflict of interest between the pla:intiff
and plaintifi{’s counsel He argued that that the motion
sheuld not be entertained at the outset of litigation,
ecpecially on summary judgment motion. -

Mr., Morriscn alsc expressed doubt about *he adequacy of
precedures for the impositicen of sanctione. He favors a
requirement that the sarncticning court state reascns for its
action, that factual issues with respect to alleged
csancticnable conduct be resclved on the basis of evidence,
that such findings be subject to appropriate review, and
that that there <chould be an cppertunity for independent
representaticon cf counsel and party.

My Merrisen alse gquesticned the appreopriateness under
the kules Enabling Act of ans fee-cshifting provision that
rmpecees burdens on clients as distinguished from lawvers,
He expressed the view that sanctions on lavvers should be
measured tc deter inappropriate professional conduct, not
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ncet pursued. He also called attention to the hiatus in
subdivisicen (j). It was agreed that service on the SEC
shculd be effective even if a party has not served both
other fedral officers. Mr. Powers suggested that the

principle just agreed to should apply as well to the three-
cfficer service, and that a provision in subdivision (n)
d be made to apply te both (i) and (j). In the
rnative, Judge Pointer suggested that (i) and (j) be
ed as a seingle subdivision. This seemed to be the

v
o

then returned +to the discussion of
iscovery. Joe Cecil of the Federal Judicial
cipated in thie discussion. Judge Grady
e 1importance of reducing discovery costs. e
tantial progress had been made in the 1983
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Magistrate Brazil spoke to the two-stage discovery
process, using early discovery tec advance the prospects for
csettlement. He also urged that +the client <should be
required to sign the discovery plan and that the rlan should
include cecst estimates. Ms. Holbrook dcubted that such an
elaborate plan and cest estimates would be useful. Mr,
Cecil reported again on Professor Mullinix’s data confirmed
that the recle of the judge at the conference is important in
making the rule work. Mr. Womack repcrted that some judges
in SDFla and some lawvers make the svstem work "like a Swiss
watch,” and it dces save scme money, even though it does not
often weork smcothly, He favore the discleosure rule ag a
cafe harber against malpractice liability. Judge Winter
questiconed heow this could work with notice rleading.
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0]

there should be an exchange of factual premises to
the adversaries tc identify one another’s evidentiary
Magistrate Brazil reviewed his ideas for a narrative
that would be amendable, somewhat in the manner of
eading. Judge Grady disfavored putting this on paper
nference was to be held. But Judge Grady and others
puzzled by the duty to disclose of a defendant who has
vet filed an answer,
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The Repcorter questioned why a delay in answer should be
ccasioned by a motion. Judge Stephens reported that the
1 role in WDMc does not allow delay in answer pending
ractice. Judge Pointer thought the delay for answer
related to the 20-day period, which is too short for

ntemporary cirumstances.
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lained that +the SDFlorida rule does not
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sicn of evidence neot timely disclosed.
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the court.
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The other propesals regarding "burden and expense" were
also considered and provisionally rejected by the Committee,
except that It was agreed that no one uses xpert
interrogatories, and that the NY State Bar is clearly right
that rules should be conformed to practice. The Reporter
was directed to prepare a draft effecting that change for
consideration at a later meeting. Judge Winter urged that
the oppecsing party be allowed to depose an expert with
respect to the basis for any testimony. Also trial experts
should be de»>signated long in advance of trial. With respect
o the latter point, it was noted that parties tend to
ocstpone r:tention of the experts until the last possible
o]

P

mement because of the expense. There was general agreement
that the-e shculd be an opportunity to depose a testifying
expert. Judde Grady questioned the need for a rule te effect
this result Cencern was expressed that the presen
practice encourages parties to hide their experts until the
last possible moment. Judge Pcinter thought that there was
ample autheority in Rule 16 to deal with the prcblem, but
that a cross-reference in the expert rule might be useful.

The Committee then ceonsidered Judge Weinstein's concern
about contrel of experts. It was theought that the specific
propesal of the Reporter could be effected through the
present Rule 286{(g). It was agreed that the expert rroblem
deserves hroader consideration, and that revision of the
Federal Rules of Evidence should be on the agenda for future
thought. There was sentiment for revision of the "helpful
te the finder of fact” standard to reduce the use of
expertice Judge Stephens and Judge Zimmermar favored
revision of Rule 702 to reduce the use of expensive experts
on beth sides of many cases whe do nothing for the quality
¢f the decicions,

The Committee next discussed the Local Rules Preject
and the respense to the proposed Administrative Rules or
practice manual. It appears that those rules will not be
premulgated by the Standing Committee. The Reporter
reviewed the history of the concern over the proliferation
of leoecal rulegc. It was suggested that Rule 83 might be
revised tc assure that no case be decided on the basis of an
ignorant failure to comply with a local rule. Judge Grady
thought that protection <cshould also be afforded for
substantial procedural rights, e.g., right to jury trial.
The Reporter was directed to draft a revicsion of Rule 83.

The Committee scheduled its next meeting fer New York
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