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THE SUPREME COURT OF heE UNITED STATES

Washington, D. C.,
Thursday, December 7, 1939,

The Advisory Commlttee of the Supreme Court of the

. United States met at 10 o'clock a, m., pursuant to call, in the
s bullding of the Supreme Court of the United States, the Honor=-

- able William D. lltchell, Chairman of the Advisory Committee,

presiding.
1 Present: Honorable William D. Mitchell, Chairman; Hon.

LGeorge Wharton Pepper, Vice Chairman; Hon. Edgar B. Tolman,

i Secretary; Hon. Charles E. Clark, Reporter; Hon. Armisted M.
I
2Dobie; Robert G. Dodge, Hsq.; Hon. George Donworth; Monte M.

iLemon, Esqe.; Hon. Scott M. Loftin; Prof. Edmund M. Morgen; and
. Prof, ®dson R. Sunderland.
. Present Also: Prof, James W. ioore; Edward H. Hammond,

: Esq.; and Leland Tolman, Esq.

PRCCEEDIDNGS
The Chairman., The meeting will come to order.
One of the things that struck me this morning, gentlemen,
was the spirit with which this committee greeted one another.
I think it is a fine commentary on our relations; it 1s better
than a class reunion,
ne nave since our last meeting lost cne of our members,
Judge Olney. 1 want to bring up now tne question of whether
or not we snould maxe scme formal reccgnition of his passing in )

the form of a rssolution toc te sent to his family, though it

I
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comes a little late. How do you feel about that? Do you think
we ought to maize soms formal recognition of it? If so, how
should we arrange 1t? Should we have a member of the commit-
tee draft a resolution and submit it to us?

r. Pepper. It seems to me that on the occaslon of the
reassemblinz of the committee the Chairman shoulé be requested
to express to Judge Olney's family -ur sorrow in his death.

The Chairman. Do you think that that ought to be in the
form of a letter from the Chairman or in the form of & resolu~-
tion approved by the committee?

kr. Pepper. It seems to me that a personal letter from
the Chairman speaking for the comﬁittee wculd probably be more
appropriate,

The Chairman. Then, I shell arrange to take care of 1t
if all the members of the cormittee acquiesce in that plan.

The question that arises at the outset this morning is,
Why are we here and what are we to do? I think we ought to
have some preliminary discussion, and in order that Qhe commit-
tee may have a background, I will explain what I know about the
way this meeting came about and, so far as I am able, will tell
you what the Court thinks about the situation.

We have an order from the Court, and then I wrote the

' Chief Justice a letter, copies of which I think you have, and

I indicated to you that I was inclined to the view that the
Court wanted to do something by January 1.

In my letter 1 called attention to the fact that while 1t
is a zco¢ tring tc hive a centinuing supervision of these rules
%ilti. ti.e power tc corrsct them zs they needed correction, that

had to be weizhed azainst tae chjections to constant tinkering,
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and I personally felt thal no defects of a serious nature had
been found in these rules to require or te make imperative any
amendments. I statsd that the courts seemed to be doing very
well end that tie sort of defects that had developed were
minor ana did not constitute a major emergency. I said that
there were a few small thin. s that might have been done better
if we had known better st the start, that micht have improved
the rules, but I thousht that to jump in now in a hurry, and
not do a thorough job now, sco that we would have to repeat our=-|-
selves after another yvear, was bad for many reasons,

In addition to all tre reasons that 1 set forth in that
letter against amendments now and the opposition of many to
changing the published editions and opposition to constant
tinkering right away, there is Qnother reason to which Mr,
Hammond has just called my attention, and it is a very vital
one.

There are many states in the Union that are mow busy
fighting the battle for uniformity by trying to copy our rules
a8 nearly as they may be able to do so., There is a very strong
movement of tnat kind now on., r. hammond calls attention to
the fact -- and he is guite right about it -- that whille that
movement is on and is in the flush of its enthusiasm, if we
start in again to amend these rules and tinker with them, that
will iymedieately create quits a damper on tne movement in the
states,

One o =re most important featurss of trnic entire system

was to try to et tiie states to produce gZonsrally uniform rules

o

b voluntary accertance of theszs rules

¢}

s Tar as they fit the




I wrote my lettcr to the Chler Justice in the hope that
ne would reply with a statement that that was all right, but
ne evidently fellb thet the committse ousrht to meet now and
that it either ought to propose amendments or ought to be able
to review the situation and report that no amendment should be
made., Zither action woild show that the Court Committee was
keeping its hand on the situation and lreeping the initiative,
as w.ajor Tolman says. I received the impression froim his
letter that he felt that a number of these amendments ought to
be consolidated to make that move and that he did not quite
agree with me that we should not do much of anything now. So,
it being obvious that there 1s not a unanimous feeling in the
committee about that either, since there were some ldeas ex-
pressed in some of thne responses that made me feel we ought to
canvass opinion because of the letter of the Chief Justice, I
called this meeting with the 1dea that when we met we could
find out how the Court felt about it, so that we would not be
doing anything that was unacceptable to the Court., I felt that
if the Court insisted on our prepsaring some memoranda now to
maike a showing, we could do so.

(ere the shorthand reporter was directed by the

Chairman to suspend reporting while the committee engaged

in a ;general discussion. At the end of the discussion,

the following occurred:)

The Chairman. The resolution which is now before the com-
mittee for consideration is 2s follows:

on of thils cormittee thst

[

r“esolved, That it is the opin
under the act of june 19, l?it, the Bdupreme Ccurt nas continu-

irng power tc nexe amendmsnts and additions to tre United Rules.
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#111 all those who nold tie opinion that there 1s a con-
tinuing power say aye?
("he resolution was adopted unanimously.)
The Chairmen. .le are unanimous in that.
~e now corme to the question of submission to Congress.
(dere the shorthand reporter was directed by the

Chairmun to suspend reporting while tne committee engaged

in a genersl discussion. At the end of the discussion the

follewing occurred:)

The Chairman. The resolution proposed for your considera-
tion is as follows:

Resolved, That it isrthe opinion of the members of the
committee that the Act of June 19, 193k, should be interpreted
as requiring that amendments and additions to the United Rules
be submitted to Congress at a regular session and shall not
take effect until after the close of such session, in the same
manner as the original rules were submltted.

Be it further resolved, That in addition to giving the

Court the vote of the committee, a memorandum shall be preparedf

expressing tre views of the majority and minority of the com-
mittee and shall be submitted to the Court.

All who are in favor of the resolution say aye:

The record will show that all the members of the commit-
tee except Judze Clark vote aye; Judge Clark votes no.

Instead of dealing with this in particularity, I should

1ike to Ymow thne consensus of the committee as to whether we

cen sxpress to the Court fror our observation of the working

Q
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of tiese rules thal tiele are defects whicr nave developed

that sre o sucr an Loportent nsture, laying aslde all other




consideraticns, &s to warrant tne Court's now undertaking to
maxe amendnents., fhat 1s a matter seperaie from the question
clf whether it s aporopricte to maxe some amendments if the
Court desires to make then.

Lr. Pepper. Do bring the matter before the committee,
and reserving my own right to change my view -f er debate, I
move as follows:

After careful consideration, the committee has reached the

conclusion that no amendments to the rules should be recommendef’
at the present time.
If that resolution were to pass, I think that in any re-
port that we submit something like this should be said:
A number of amendments have been brought to the attention
! of the committee, and these have been examined, It seems rea-’
sonable to expect thet some of them would commend themsalves
botn to the Court and tc¢ the Congress. However, none of them
1s so important as to require irmediate action, and the com~-
mittee suggests that it would be wiser to allow proposals to

accumulete until a more comprehensive review of the rules can

be made.,
kr. Lemon. Would it not be better before we adopt that to
3 have the various amendments that have Dbeen suggested brought
before us? I wculd not imow how to vote on that intelligently.
Judze Doble. I think we should go into those briefly to
see whetner we ought to consider them.
Mr. Pepper. OSooner or later we shall have to face the

issue raised by trat motion, and instead of making the motion

o

now, I will -ive notice that - expsct to make 1t later., 1In the

reantime, we can discuss tre individuel amendments,
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_find that there are none thdt are imperative, we cen reach that

Tne Chairman. T I were free to exsrclse my own judg-

ment in the matter, I could vote on that, but after my conversa
tion with the Chilef Justice this mornins I am afraid that we
may be going at it in the wrong way. I think there is a strong
disposition on the part of :he Chlef Justice to want to propose
thils Longshoremen's Act amendment and any others that we think
are appropriate at this time -- at least the former. This
resolution would bar that,.

Mr. Pepoer. I am not pressing the resolution for action
now; I am just suggesting it. The thought is that we will take
up these dlfferent amendments and then decide in the light of
those amendments what action to take.

The Chairman. iiell, that is all right. I think we ought
to go over the field and call upon the Reporter, Mr. Moore, and
all the members of the committee here to see, first, whether
there are any defects that have developed and whether it is
imperative that amendments be made now. Let us get that out
of the way, and if anybody has in hils mind right now any amend-
ment that he thinks is imperative -~ that 1s, that is of a
serious enough nature to cast aside all objections to present

amendment and should ve made now ==- let him bring it up. If we

conclusion and maeke a report to tne Court that none are impera-
tive., iie can then pass on to the consideration of the amend-
ments that are in mind and maxe a report as to those that we
think would be sapproovrizte altnough not imperative.

There is a division cf tne subject there that I think
weuld expedite our proceedins. - am anxious to find out whethep .

there are any amendmentis nere. That is cne of the things we




s8

want to report on, I think if we approach the discussion of
this resolution in that way, we are soing to save much time.
We can call on the members of the committee to bring up any
amendments that are of such a deslrable nuture that we ought
to consider whether they arg‘imperative or not, not decliding
wnether it would be appropriate or proper to make them.

kMr. Pepper. Following your suggestion, I suggest that we
ask the reporter if he has any such proposals.

The Chairmen. .e will start with the reporter and ask

him if there have come to his attention any defects in these

rules that are of such a nature as to require a change and overs

ride any arguments that may be made against the idea of con-
sldering amendments,

Judge Clark. Put in that light, it is a 1little difficult
to answer. I do not think that there is any amendment of such
importance that the rules or the operation of the rules as a
whole would be greatly prejudiced if we did not make 1t., There
are certain ambiguities in the rules and certain parts of rules
that I think have been somewhat misconstrued, so that the pro-
cess of amendment would help the construction; but if there are
stronger reasons for not doing it, they are not things that are
going to upset the rules as a whole.

If T tried to make a standard of what Judge Maris suggests
-- I do not think it is desirable, but I do not know that I
would call it :Zmperative -- but if that is made a standard, I
have several thaet I think are as important as that and possibly
e little more soO.

Let me just picl cut tre cne I menticned pefore, and that

is the matter of rscelvers, wrier. T think is a little more 1im-

% Lo v
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portant tnan the Longsiworemen's Act. The suggestion that Mr.
woore and 1 made o.a that was ci.e one that the hajor has put in
his District Cowrt Kulcs. we say:

"Tt should be made clear that in receivership actions
the action renerally is 3overned by the Federal PFule., Thi
conld bhe dons by striking out the concluding 'butf clause
and adding in lieu thereof cthe following:

"tout in all other respects the action in which the
appointment of a receiver or other similar officer 1is
sougnt, or witich is brought by or against such an officer,
is zoverned by these rules,'"

That would be Rule 66, It is the kind of thing that two
or three, or perhaps wmore have suggested.
These suggestions that I have made I do not put up as

emergencies. These are things that we thought were desirablee

Ifyou will look at Rule 53 in the suggestions here, on page 6 =

the Chairman. Would you mind going back to Rule 66, so

that I can understanda that point?
"The practice in the administration of estates by
receivers or by cther similar officers appointed by the

Court srall be in accordance with the practice heretofore

followed in tne ccurts of the Unilted States or as provided|.

in rulss promulgzated by the district courts, but all appeal
in receivership proceedinzs zre subject to these rules,"
~8 T interpret that, 1t meant thet it did not provide that
suit for ths arpointment of receivers, and so on, should not
be coverned by tris ruls; it uesant that after the sult was
started and trhe Sourt ¢t Into the practicsl business the rules

sitould not arrly.

|
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* tor to an application for discharge. Therefore, you see it

10

That 1s raised recsuse the rule at the end says "appeals
in receivership."

Jud:e Clark. Yes.

The Chairman. Applyin~ to nothing but appeals.,

Jud;e Clark. That is 1t,

The Chairman. Let us zo on to Rule 58.

Judgee Clark. As to Rule 58, there 1s a very nice point,
not merely on our rule but also on our rule as applied to bank-
ruptcy matters, The case is stated very briefly in tnils paper,
copies of which have been distributed to you. I will state 1t
again.

A judge in Connecticut heard objections filed by a credi-

was a bankruptev matter., He wrote a long memorandum which he
entitled "Memorandum and Order Granting Discharge."

At the end, having stated his reason for overruling the
creditor's objection, he stated, "It follows that the obje ctions
are not sustained and the discharge shall be granted. An order
to that effect may be entered.”

The Clerk immediately wrote in the docket the date and
"Memorandum and Order for Discharge Filed," and then he added,
"Copy sent to the Attorney 7eneral," which he does when he gets
a judgment, and he considered it a final thing.

There ere 30 days in whicn to appesl. Almost two months
afterward the objecting creditor went around to the judge with
a long order recitin- a number of things -- because this came
in on a report of a referee, and it was an order confirming a

report of a refercze, i so cn, anG eventually overruling the

T e creditor and cranting the discharge, which theé
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Jjudge set aside. Why, we do not know; he did not say.

rfhen the objectins creditor immediately appealea, and the
thing came before our Court on a motion to dismiss because it
was too late, Lv reaction was that the last sentence notation
governed; that the dzte of the order was tnhe original date and
that the appeal was too lata,

One of my co.leagues sald, going bacik to an earlier sen-
tence there, that this could not be an action for money judg-
ment or for costs, and therefore there was no order until the
judge had approved an entry which occurred at the later date,
iWe talked that over but never did reach a conclusion. We
evaded the issue temporarily, but we shall have to meet it
eventually., Whst 1s the answer?

Judge Dobie, Don't you think that that i1s typical of

things that cught to be settled but that it is not at all vital

Judge Clark, I think the heavens will not fall whether we
do it rightly or wronglye.

Judge Doble, The receivership matter, I think, is very
much more important,

lr. Lemon, Isn't it clearly within the second clause? It
is not within the first clause,

Judge Clark. Of ccurse, there are these things to be said
rom whet I gather from your sugcestion, which is what one of

my colleagues rizade, that it 1is the zoverning thing, then prac-

tically never ’n & bankruptey can the Clerk act; sll judgments

must go back to be made by the judese, which isn't so, unless we

o
are chenzin: the rule.

r., Lemonr, ine recson, 1 suappose, is that in drawing the
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Jud_e Clari, Yes.

wI. semon. I thin: the result is obwvicusly clear under
the present rule, whether it is desirable as a result.

Jud e Dobie. What do you thinrk is cthe result?

w.re Lemon. 1 think tie judgment would not be properly
entered until tie Judre set the Tform of judement end directed
it te be entered.

Professor jorgan. ie did not say the judgment should be

entered; he said it may te entered.

Mr. Pepper. Gentlemen, the unfortunate shorthand reporter
mystified by Instructicns thet he shall or shall not include
such and suce things in the record, nas now got to the point

- where ne is attempting to take down a discussion in which three
;people are talking at once. Can we not adopt the rule that the
debat e is not to be taken down? ‘hen we have resolutions, let
. us have tnem taken down, and if there is a statement by someone
5 whicn seenms to be important, let us have that taken down.
(Here the snorthand reporter was directed by the

Vice Chairmen, in the absence of the Chairmen, to suspend

reporting while tre committee engaged in a genersl discus~

sion. &t tie end of tre discussion the following occurredd)

~re. Pepper. _ sugrest to the Chair that we go through the
proposals for amendment that have teen submitted with the view
to passing upon d.e merits of each particular proposal and for

the purpose of fIndingz out whether, cakin-: them gll together,
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wise, we slell Te cdsbeting eccrn cne cf these thinss on its merits

end &t tnat rate I 4o no: think we shell ever ~et through,
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The Chairman. 1hat was the reneral idea I had in my mind

about it.

siwve you dlscovered any defect titat you think is more sub-

stantial and more irperative tnan tie ones you have listed?

Professor l.oore. ihat about your intervention?

The Chairman. I would not consider that.

Let me ask each one of yvou whether there has come to your
attention any defect in these rules which you think is of such
ian emergency nature as to cause you to think that it really re-
;quires amendment at this time,
1r. Tolman., Would that foreclose consideration of matters
%which we might think were not real emergencies but which might
fmeet the situation that the Chiefl Justice spoke of?

The Chairmen. Yo, 1t would not. liy i1dea is that if we
‘agree that there is nothing imperative, we will report to the
'Court that these rules can go along well enough witho;t any
amendment; but if we think it is desirable to make any at thii
~time, or, say, one or two of those that we have had under con-
gsideration, we can say thot we think they are the most appropria)
and the only ones that we feel justified in submitting in the
.short time available to sutmit them.

~r. Pepper, I answer your ocuestion by saying that I see
no proposal of amendment which seems to me to be urgent.

The Chairman, «hnat do vyou say, Professor Sunderlaend?

Professor Sunderland. I have gbout 15, but I do not think
any of tvhern are really urgent. The only one that seems to me
to be of sufficlent importance to deal .ith would be the ques-

tion of the findir;s of fact, and T think that is e controversia

uestion,

P
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Professor [Organ,. You would not call that an cmergency
at all®?

Professor Sunderland. No.

The Chairman. That means abolishing the necessity for
findings?

Professor lorgan. Lettin— counsel walve them,

The Chairman. W#What have you to say, Senator Loftin?

lir. Loftin, I do not know of anything that I would call

. an emergency. I have talked the matter over with our District

Judge, and he said that while there were one or two that came

up in practice before him, he did not consider that they were
advisable and that he himself was opposed to tinkering with the
rules at this time because it would be very important.

The Chairman. Mr. Dodge?

Mr. Dodge. Hothing has come to my sttention at all that
T think involves anything of an emergency nature. I took the
matter up with Judge McLellan, who is a very able District
Judge, one of our four, and he did not look altogether with
favor on the rules originally. He notified me that he had no
changzes whatever to suggest.

The Chairmen., Mr, Lemon?

kr. Lemon. I took the matter up with our District Judges
and with our Circuit Judges. Judge Futcheson, who talked a
zood deal about the rules, said he thought it would be best to
get better adjusted before changing them.,

The Chairman. Professor lergan?

Professor :‘orzen. i have none. -.he only thing that
botnered me avout tre rules warc wnen the District Judsces be-

csme tan/le? up on account cf the Tompkins case, snd you could
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i bond forfeliture case. He wanted a definite rule in bond for-

not bleme thne District Judges so much for that.
vhe questions of power are the ones that bothered me, but
I do not think theres re any of real importance.
. The Chairman. Judce Dobile?
Judze Dobie. I have two or three here, but I do not

think they are very vital. One is from Judge Paul, my colleague:

in the VWestern District, and Judge Parker has some, but he saysy
"In my judgment, the rules are pretty nearly perfect, and I am
afraild to change them might hurt rather than help."

Ee makes one suggestion that I think is interesting;
namely, whether or not we ought to reach out and go a 1little
further to cover some things that have not been covered. He

was before the Circult Court of Appeals in Baltimore in a

felture -- whether it could be done summerily on the spot or

whether there had to be some notice. The importance of the
record ought to be defined specifically. They weited until
almost the end of the time and then rushed in for an extension
of time,

I do not think either one of these 1s vital. Judge Parker
is one of the best friends the rules have, I agree with the
senator that we had better not do this unless we do something
worth while,

The Chairmen. Judze Donworth?

Judge Donworth. I am in sccord with the zeneral senti-
ment expressed here. Anvy ci thne ma%ters thet I have suggested
to be changed can, I feel, be better changed ir. the light of
another year's experlience., zven thils matter of receivership,

which has teen oSrouszht up, I thirg can be better clarified a

B W —
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year fror now,.

There may be 2 question whether the right of dismissal

. until answer is filed should apply to receivership cases, be-

cause oftentimes the answer in receivership cases is not filed
for months end goes on to all sorts of things. I think an ex-
ception might well be drafted when we make all the rules appli-
cable.
up
Zven the matter that has been brought/here in connection

with the Longshoremen's Act, it seems to me, 1s not an emergency,

so I am in favor of making no changes for another year or until

" some time next year.

kMr. Tolman. MNr. Chairmen, I have talked with the Federal

i Judzes in Illinois, and it is quite remarkable how unanimously

they approve the rules. I think one of the judges in Illinois
has made a very erroneous decision, it seems to me, on the

question of our Rule 12, but we could not cure thab in any way

.at all, It i1s one of those tiiings that has to go through a

' process of adjudication and esppellate review and be settled by

- the Court. I do not think that there is anything that 13 essen=-

, tial. 1, however, do think that perhaps on the matter of adviss

ability it might be well to submit with the report a very few

. I can't think of more than three or four -- amendments to the

rules. It does not make any difference as far as the rules are
concerned hether 1t is done or not, but it might make a differd
ence In s2eromplishing the purpose the Chief Justice has in mind,

Tue Chairme , What would you hiave in mind other than the
posisible exter3ion of the rules applying to the Lon::shoremen's
casas?

kr. volman. T had in mind the two matters you mentioned
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in your correspondence with the scuthern judges, where there
were only two terms of Court a year.

The Chairman. Cases for removal?

khr. Tolman, That is what I had in mind. I think those
matters that were corresponded about would be well to put in,
and I think there are three or four of them submitted here that
might go forward. I thought we would not discuss particular
ones.,

The Cheirmen. But your general ccnclusion 1s that there
is no urgency as to any of them?

Mr. Tolman. That is my view,

Professor Korgan. May i ask 1f there is any machlnery

by which every member of the committee can get the suggestlions

that have come in from all the other members?
Judge Dobie. Should they not all be sent in to the Secre-
‘ tary?

The Chairman. I send them all in, but the guestion then

arises whether the Secretary has available any funds now out

of which he can pay for distribution to all the members of every

suggestion that comes in about amendments. Have you, Major
Tolman?

«r. Tolwan. No.

The Cha’rmen, the Chicf Justice does not want to apply
for an appropristion right now, so 1 think that what we should
do is agree that when any of us gets an amendment, we should
spend a little of our own moner end send copies of our sugges-
tions ground to tne others. I shall do trhat from now on. It
will not e rucn of & bturden on us,

Z thin« it woulc te a good 1ldea to formu~

cud, e Donworth,

|
4
N
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late en amendrent in each case instead of describing the diffi-
culty.

The Chairman. If you want to, but --

Professor NMorran. it would be quite a bilg Jjob.

vhe Chairman. I vake 1it, then, that 1t 1s the consensus
of the meeting that there are no defects that have developed
that are of such an urgent nature as to require any amendment,

Let us now take up the ouestion of whether or not, in

deference to the idea of the Chief Justice that the Court may
want to do something now, there are any amendments that we thin*
are appropriste to put up to the Court to use if they want to.

Pirst, as he is essentially interested in 1t, there 1is
this Longshoremen's Amendment.

Professor Lorgan. Eefore going into that, lr, Chairmen,
may I suggest that we teke a little time for lunch?

The Chairman. Yes, that 1s a good idea. Let us recess
now until two o'clock.

(At 1:00 ofclock p. m. a recess was taken until.2:00

o'clock p. me The follcwing then occurred:)

T™e Chairman., When we recessed, I was suggesting that
we take up this longshoremen's proposition, L have in mind,
ir view of the attitude of the Chief Justice, that whether we
approve or do not approve of the idea of making an smendment,
we ought tc formulate it and give the Court a chance to adopt
it 1 it wants to. I have Deen lcoking over the statute and

alsc the rule as found in Rule 31(a)(6). 7ihe rule states:

o

"These rules do not aprly to proceedings for review

2]

aticrn orcers under tane iongshorement's and Harbor

<

[

cf cox

(8]
,

oriers! Cospenszation sct, ~ct of larch L, 1627."




819 19

Fow, I have the statute here, and I am bezinning to think

that I did not make so muci of a slip after all. I was in

grave doubt wheth:r that ought to te abollished or not and
whether we ougnt to make a rule stating that except as especiall
srovided in» the stetute, tne procedure shall be under these
rules. rhe statute is all right. This Workmen's Compensation
Lct provides for awards by the Commission.
"If not in accordance with law, & coumpensation order
may be suspended or cet aside, in whole or 1in part,

through injunction proceedings, mandatory or otherwise,

brought by any part in interest against the deputy com=
missioner making the order, and instituted in the Federal
district court for the judicial district in which the

Injury occurred (or :in the Supreme Court of the District

of Columbia if the injury occurred in the District). The

orders, writs, and processes of the court in such proceed-

in;s may run, be served, snd be returnable anywhere in

f i the TUnited States. The payment of the amounts required
by an award shall not be stayed pending final decision
in any sucl proceeding unless upon application for an

T interlocutory injunction the court, on hearing, after not
less than three days'! notice to the partics in interest
anG tne depubty cormissionsr, allows the stay of such pay-
ments, in whole or in part, where irreparable damage would
otherwicse ensue to tne enmplcyer. The order of the court

allewing any sucin stay snall contain a specific finding,
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subzittsd te tre court and identirfied

b reference thereto, triet such irreparable damage would

to tne exmpl:iyer, anc specilying trhe nature of the
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damage.

"(¢) If anv eampleoyer or Liis officers or agents fails
to comply with & compensation order making an award, that
has beeome Tinal, any beneficlary of such award or the
deputy commissioner makinc the order, may apply for the
enforcement of the ordsr to the Pederal distfict court

for tnie judicial district in which the injury occurred (or

to the Supreme Court of the District of Columbia 1f the

injury occurred in the District). If the court determines
tnat the order was made and served in accordance with law,
and that such employer or hls officers or agents have

failed to comply therewith, the court shall enforce obedi-

ence to the order by writ & injunction or by other proper
process, mandatory or otherwise, to enjoin upon such per-
son and his officers and agents compliance with the order.

"(d) Proceedings for suspending, setting aside, or

enforcing a compensation order, whether rejecting a clalm

—

or making an award, shall not be instituted otherwlse than

as provided in this section and seetion 18."

Judge Dobie, Don't you think it would be dangerous if we
interfered with that and tried to put that into our mold?

Judre Clark. ZLefore you go further, may I suggest that
the suggestion made by the cud-e was for the wrong place? The
place woulé te Rule 31(2)(3)? Yo; see, we have something of
a formula thars:

“but otherwise onlw to tiie extent that matters of pro-

cedure are nob trovided for in those statutes.”

ir. Lemon. 1 move that we recomrend that the rules be

extended to proceedincs for ravisw of compensation orders under
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the Longshoremen's and Harbor Workers' Cocrpensation Act except
in so far as the stetuts provides for them and that the preclse
wording of the amendment be drafted by the Reporter or the
Secretary.

‘The Cha!rman,., What you want to do is move that it is the
sense of the committee that it ourht at some time to be amended
and thet the amendment ought to be in a certain form? That is
what you mean, isntt it?

Wr. Lemon, Yes.

“he Chairman. Let us put it up to a sub-committee to work}:
it out and we will submit it to the Court. Is that agreed to?

('nere was no dissent.)

the Chairman. Suppose we take up now the aquestion of the
receivership rules and see if we want to draft and submit to
the Court any possible amendment.

Jud.'e Clark. There is a suggestion of a form here in this
paper.

''he Chairman. Suppose we adopt in principle the proposed
amendment to the recelvership rules as a suggestlon to the
Court, leaving it to the drafting committee to cheeck it over
azain and be sure that it hits the nall on the head.

r. Tolman. I so move.

The Chairman, There 1s tnhe further sug-estion that we
amend the rule on dcismissals.

Juize Donwort:n. I think it complicates it to amend Rule
L1 at all. iinere you heve a .eneral rule, 1like L1, and you are

sinplr malt ' n~ & cpecizl wrovision cn tine sut ject of racelver-
- . [ Py Fh

s

shivs, wnic: vou 2re in Zule 56, it is admitted you are makin
PS, & »

en exception i:2re, because the practice in the administration o]




estates by receivers 1s reslly not ;overned by these rules,
both before amd after tne provosed amendment that we are now
consldering. The administration is soing to be governed by the
0ld declsions that we hcve in thie books. So, I do not see any
incongruity at all, if the committee concurs in the idea, in
making an excention about dismissals right in Rule 66,

The Chairman. Without any reference in Rule L1?

Judge Donworth. Yes,

The Chairman. ‘fhe only answer I have to make to that is
that in these rules, right through from beginning to end, wher-
ever there is a rule that says a certain thing and we have made
an exception to it otherwise in the rules, we have uniformly
referred over to the exception. Lere we would make an excep=-
tion to Rule L1 and would depart from that system without mak=-
ing any reference to 1it.

7 Mr. Pepper. I move that Rule lj1(a) be amended by insert-
ing in the third line thereof, after the words "the United
States," the following:

"except in cases where a receiver or other similar offi-

cer has been appointed, an action may be dismissed,"
and so forth.

The Chairman. Ancé that Rule 06 be amended substantially
as suggested in this written report?

lr. Pepper. Snall we take them up sepzrately or take them
both at once?

The Chairman, All right; let us vote sepsrastely on this
proposed suggesticn, &nd if the Court wants to do anything, it
can amend Pule L1 accordingly.

r. Lcftin, Does trhis motion say thst we recormend that

DRLF s L g ey
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the Court do amend?
Tahe Chairman. No, we are gzoling to report that there are
no defects so violent as to make imperative present amendments

but that if any smendmencs are to be made at this time these

are Gesirable amd should receive the consideration of the Courts

Mr. Pepper. Tris does not commlt us as to what happens;
but if we did recommenc doing anything, it would be this.

Professor Morgah. Haven't we passed a resolution that 1t
is the sense of this committee that no smendments should be
made at this time?

ir., Loftin. The motion war not put that way, but aft: -
ward the Cheirman stated that he understood i1t was the agree-~
ment or sense o this committee that no amendment should be
made,

The Chairman, lio, it wac not quite that., It was the sense
of the committee that no defects hud developed of such a serious
nature as to make immediate sir2ndment imperative. We all agreed
to that,

We are now back to the matter of suggesting some amend-
ments that are not really imperative but are desirable, which
are about all we have time to consider.,

Mr. Pepper. Leaving open the guestion, after we have per-
fected them, of what we are going to do with them. I cannot
help feeling that up to date it looks as 1if the mountain had
been in labor and that two or thnree 1little mlice are zoing to
come

.r. Tolmaen., I snould li¥e to second the Viee Chairman's

The Tueiruen, ine motior rel tes to the proposed amend=-
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ment of Rule Ll. If it is <cing to be amended, it will be

amended by inserting in the third line, after the words "the

i United States," the following:
’ "except in cases where a receiver or other similar officer|
has been appointed,"
All in favor of that say aye.
; (The motion was carried unanimously. )
The Chalirmen. Let us turn to Rule 66 and see whether we

| want to make the amendment suggested by Judge Clark, which re-

moves the ambigulty as to whether or not Rule 66 leaves suits
’for the appointment of receivers subject to the equity rule.
lir., Pepper. I move 1ts adoption.

(The motion was seconded.)

she Chairman. Is there any further discussion? If not, -
" all in favor of the motion say aye.
i (The motion was adopted unanimously.)

The Chalrmen. Is there some other rule that we want to

. bring up that is of exceptional 1interest?

Professor Sunderland. I suggest a change in Rule 52,

which deals with special findings by the Court.

: "In all actions tried upon the facts without a jury,

E the Court shali find the facts specially and state
separately 1ts conclusions of law thereon and direct the
entr; of the appropriaste judgment; and in granting or
refusing interlocutory injunction the Court shall similarl
set forth the findinsmof fact and the conclusions of law

which constitute the grounds of its action."

I wonléd suggest a provision that tne Court may in its

discretion make spvecial findinss in the form of a written opine-




ion .n the case.

‘Then make a corresponding chanre in Rule 75, "Record on
Appeal to a Circuit Ccurt of Appeals," adding to 75(a) some=-
thing in substance llke this:

"In a case tried on the facts without a jury, if
special findings have not been made,such designation
shall constitute a request for special findings, which

Rule 52
s81l thereuvon be made in the form provided in/(a)."

In other words, you will always get your special findings
if you take an appeal, but you will not get them necessarily
if you do not take an appeal.

The Chairmen. That proposal assumes this: that we have

a system that is not working well and we ocught to admit it and

change it right now rether than wait and give it a further trial
It may be another year or so before we do anything. I am not
so sure we ought to be starting in to rehash these questions
that seem to be glving trouble and saying now that it has been
demonstrated that our system is a poor one and ought to be
changed.,

I sympathize with you busy judges, but I have seen this

\ 2}

system working in a dozen States of the Union to the utmost
satisfaction, rthe trutn of the matter ls that the district
judges are cenerally balky sbout it because it makes a little
work. They are not sympathetic to it at all. I do not think
they have met it half way and tried to work it ocut in a reason-

able way, > do nct thins ther have exercised thelr means of

-y

calling on tre lowirers Lo draft findlin s for thsm es much as
ter could.

Wretner I oan rint or vwuronT asbcubt tals, I do not think we
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| motion at all. The most I would vote for, without a demonstra-|:

-+ i TTamamy

ought to take up s fundamental question of policy under these
rulss as to general methoas of procedure and rehash now on the
experience e have hade I can think of a 200d many other thing
under these rules that we have tested under a great deal of
trigl and tribulation that may not work out to ultimate satis-

faction, but are we golng to throw up our hands on any of them 15

without a further test? I think that is the real problem here.
If we are going to settle down to this sort of thing, we are
going to be here for a week; there is no doubt about it.

Professor jiorgan. 1 think that if we are going to settle
down to that sort of thing, we shall have to give the Reporter
& Job and have him come back with something that we can fight
about .

The Chairman. 4nd that cannot be done by the first of
Jamu ry,

Professor lorgan. 1 do not agree with lMr. Sunderland's

tion that it might not work, would be a right to waive findings
Certalnly if I were irying a case before a judge, I would not
want his hunch; I would want the findings of fact.

Jgucge Donworth., I think there is much in Professor Sunder
land's motion, but I think another year of experience should be
hed with the rules.

Professor Sunderlsnd. I suggested it only because you sai
the Chnlef “ustice wanted scmething and you were trying to get
contributions ol comztninsg that yvo could hend over to the
~ourt,

a2 Crelrran. 1 ool 17 misnd things tret were obviously
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; put in three or four of the other sort of things, we have prace~

Judze Dobie. Fow sbout p:tting Fraud in Rule 607?

nr. Pepper. Of course, you ought to remember that when

you select some thin:s and put tiem up to the Court, and the
Court presents the:.. to Congress, all the fellows who have thing#;
that they think are just as important or more important than th*
things that we put up to the Court will raise a howl and say,
"Tnis process of revision has been begun, tut it has been
hurriedly done, and we have not been considered."

:r. Lemon. We cen say that we might put in the amendments
relating to longshoremen and receivership,ut the minute you
get beyond them I do not xnow how you can very well pass upon

the differences and degrees of importance of the others. If we

tically said everything else if 0. K. We have & dozen here,
6nce we get beyond those first two, 1t seems to me we ought to
do nothing, or else go down the line with everything which 1is
here, which we cannot do.

Judge Dobie. I would much prefer to do nothing.,

The Chairman., Let us stop now and see whether we want to
go shead &nd bring up other amendments., Kany of us have
brought up other amendments that we think are not of specisal
importance. =sre we now in a position to say, "Well, we are not|
going to draft any amendments except one or two that we have
already made on receiverships and lcngsnoremen'?

wnr. Tolman. Do you consider Rule 2L, Intervention, im-

pertant?

-Le Creirmen., o, I would not rate thot as deserving the

attentlon ol Lo coooiitnoe 1ot nevie It ie juct one of 30
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"at this time?

, amendment to Rule Lz

'is whether we should stop now and consider his reservation or

28

wr. Tolman. Or tie removal questiocn, which the attorney
raised?

ihe Chairniani. }NoOe

-.r. Tolmen. I do not think of anything further myself be-
yond those we have been talking about here.
‘The Chalrman. Do you want to consider whether we should

stop now and say that we will not dralt any other amendments
Mr. Dodge. Has 1t been decided that we shall submit an

I'ne Chairman. llo. There is a reservation by Senator
Pepper that after we have drafted all the emendments we think
proper to bother with thils afternoon, we should go back and
decide whether we will put them up. The problem now, however,
those two amendments we agreed to and not consider any more.

kr. Tolman. That 1s, Rule 66 and the Longshoremen?

The Chairman, Right,

Judge Donworth. I move that we consider no more questions
tnan those that have been so far tentatively adopted.

Judze Dobie. I second the motion,

The Chairman. Is there any discussion on that? If not,
a2ll in favor of the moftion will say aye.

(‘e motion was adopted unanimously.)

the Chairman, Now, let us go back to Senator Pepper's
sugzestion tnat we formulate or direct the Reporter to formulate
arendments to ocne lonrshoremen's andé receivership rules,

Senator Feprer, iould it nct Te preper, 'n that zeneral

connecvicn, 1T our -~eneral rolicew
] - = kY




at tne present time, not even to rccommend thiose but to say

zenerally sometnin~ to the effect that we do not recommend any;
that ve have haa a number submitted to us; ithat no doubt some
of them will ultimately receive approval; but that the two that
most impress the committee are those annexed to this report;
and let it go at that?

‘ The Chairman. Two about which there could be the least

; difference of opinion or need to consult the Bar about.

Senator Pepper. The original resolution was:

"After careful consideration the committee has
reached the conclusion that no amendments to the rules
should be recormended at the present time."

That 1s our recommendation, and that was the whole resolu=-

t

tion.

i
; Then I read a little memorandum that I had written while

we were talking here, which reads this way:

"A number of amendments have been brought to the

attention of the committee, and these have been examined,

It seems reasonable to expect that some of them would com;
mend themselves both to the Court and to the Congress.

F The two that wost impress the committee are those appended
to this report. FHowever, none of them 1s so important as
to require immediate action, snd the committee suggests
that it wou1ic be wiser to allow proposals to accumulate‘
until = more comprehensive review of the rules can be

made rather than that the process of plece-~meal amendments

right now te encourazed."

Judge Doble, _hat puts it uvp to tre Court.

Senator Pepper. € say that zc fer ss we wre concerned we




"ments have been sugoested. we have looked at them, It looks tg
"us as if a number of them woulc commend themselves both to the
_Court and to the Congress. ‘he two that most impress us are

_ those pertalning to receivers snd longshoremen.

« be published?

' ment to Rule 66 an appropriste provision that the *dismissal

" been appointed. Let us deal with it on that basis,

" the Court we do not think the rules should be amended at all,

. agree that the resolution that we passed a moment ago, propos-

. eliminating the amendment to Rule 41 and by adding to the amends

do not see any reason for rocommending the changes at the momeny

because we deprecate plece-meal amendment. A number of amende

‘The Chairman. Do you thinik a report like that could not

Mr, Pepper. I don't know. Why not? Ve would be telling

and then they would turh arcund and amend these two.
(here the shorthand reporter was directed by the
Chairman to suspend reporting while the committee engaged
in & general discussion. At the end of the discussion the |
following occurred:?)

The Chairman., :.n order to expedite the thing, suppose we

ing amendments to Rules L1 and 66, be consd dered modified by

should not be had without order of Court when a receiver hsas

What do vou say about putting these two amendments up to
the Court?

Jud -e Donwortr. Your suggestion 1s that we put them up

D3
with a statement stronger than that sugz-ested by Senator
FPepper -- stronger in favor of tneir sdoptin them and sub-

mittin~ them to Congress?

..re. rerver, 1f the Chairmen wants to do it in such & way.
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The Chesirman. So that the Court can jump either way.

hir. Tolman., I wonder if it would be in order to authorize| ‘i

the Chairmen to prepare a report in accordance with the general

sense of the discusslon at this meeting as to these two amend-

, ments to Rules 66 and 81,

lir. Dodge. 'the motion is that the Chairman should send
such a letter as he Indicated e few minutes ago0?

Judge Doble. We think the Chief Justice has the ldea that
if we do nothing, Congress will step in and say, "Those boys
are asleep,"

Mr. Tolman. He knows the tendency of the Legislative

" Department to tinker, and he wants to have these in order to

show thet this has been taken care of.
The Chairmen. Well, what do you say? Shall I prepare that

report, sending each of you a copy and asking for your sugges~

tions as to changes, so that I might be justified in putting

your signatures on 1t?
Mr. Loftin., I second the motion.
The Chairman. Is there any further discussion? If not,
all in favor say aye. .
(The motion was adopted unanimously.)
Jude Donworth. #hen we get back to the tall firs after
a visit to civilization here, the Bar Association often calls

on us to tell what we have done here, and so forth. My idea is

that all formal publicity must come from the Chairmen, and I

assume trat we can say that the committee was not in favor of

~eneral amendments tut that there may be one or two matters of
& fermal nature thet they will submit to the Court? Would some

tnins like tnce be all richt?
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The Chairmane. I ar. wondering whether we had not better say
we have made & report to the Court and feel that until the Cour$
has considered it and published it, we do not think 1t would be

appropriste, Don't you ti.irk that that is the better thing to

do?

Judge Dobie. It would certeinly be safe.

Nr. Loftin. I would think that that would be better, Mr.
Chairman,

Jndge Clark. Would it be a good idea or not a good 1idea
to incorporate a sug-estion to the Court that perhaps we could
ask for suggestions during the next year and have a meeting somg
time thereafter, That would be a suggestion that we are ready
to go shead. I myself would be prepared to say that next year
we ought to do something.

The Chairman. That is the way I feel, and I made the same
sugzestion to the Chief Justice this morning. .I think we can
put that in reneral form without any date and say that at an
appropriate time in the future the matter ought to be handled
thus and so by consulting the Rar and the Bench and by study-
ing the Distriect Court' decisions. We can leave the time out,
and then we can keep watching the thing; and if the Court does
not do anything and we think something ought to be done anyway,|
we can g0 to the Court in the spring and say that the ball
ought to be started and an organizatiocn zot going to consult
the Rar and the Zench to do scmething before 1941. It ought
to be as early as liarch or April. I do not think we ought to
mention any perticular tine.,

Is tiere any further business? Is there anything that we

have thzt we ocucht to corsicder?
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; diversity of district court rules. I think that 1s all we

" here?

Mr. Secretary, have you anything specisl in mind?
lr. Tolman., o, I have not.
Mr. Dodge. 1Is the Secretary's office still maintained
here?

Mr.Tolman. Do you think anything should be said here

about the work that Judge Knox's committee is doing? The first
draft of his report has been sent to you. It is only a first
draft,

The Chairman. No. I thirk that one of the things we ought
to say in this report is that we not only went to study the de-|
cisions of the lower courts interpreting these rules, but we
want to study the local rules that have been adopted with a v16+

to seeing whether there 1is anything good in them that could be

transplanted to our rules and eliminate as far as possible the

ought to do about that,

¥r. Tolman. But I think we should recognize the fact that
we cannot have everything uniform on local rules. You cannot
have perfect uniformity.

The Chairman, No.

Mr. Pepper. 1Is the Secretary's office still maintained

¥r. Tolman, 1t is not maintained except that our staff
is being kept here. The work is bein; done by the assignment
fro: the Tepwrtment of justice of !r., Leland Tolman and Mrs.
Dennls to carrw on tre sork of taking care of details, research,
and so forth. It has ~one on to a very considerable measure.
Th=2re n=c teen mede z vary cereful analysis of legel reports.

e topicsl index and tarle of district ccurt rules has been
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- for amendment and ny reply to 1t tc the Advisory Committee,

f Wihen it comes down here, is it properly filed and arranged?

" does not know quite to what extent the sort of continuous supers
- vision of correspondsnce that is necessary, but it is being

: done,

" krs. Dennis will occupny tnese offlces?

3l

s

nearly corpleted, so there is very little more that is going to
come out of 1t of importance. we have in our office here the
best collection ol district court rules anywhere to be found.

Tne Chairman. Suppose a lawyer wirites in to one of us =-

or suppose a judce writes in =-- and say he thinks that the rulesg
ouzht to be amended in such and such a way. I take that sugges-

tion or that letter and answer it. Then I send that suggestion

Kr. Tolman. Oh, yes, it is properly filed and indexed.

that 1s bein~ continued. I think that perhaps the Chief Justice

Judge Doble., Should he not xnow about it?

ir, Tolman. «ell, I would not bother him about it now.

Judwe Dobie. I think he would be glad to learn of it.

ir. Tolman. %“he transfer will be effective until the
first of October, 7That tekes care of everything because this
other work --

Judze Donworth. Do you mean that kr. Leland Tolman and

i.r. Tolman, tnese offices here,

dJudre bobie., How abcul sending out suggestions that come
in to you? aave rouv faciliti=s to malkte coples for distributionf
“r. Lelarnd Tclran, ‘ihere are if ther dc not becorme too
veluminous.

The Creirrian. I wvie me.e uz cur w..nds tiat something

Ou Lt o be .ine niny rInr wito s view to submitting 1t in 1941}
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end the Court does not do anything atcut it, and we zo to them,
or they on their own 1lnitiative do sometliing about it, and we
undertake next spring tc -et organized 'n tne work of making a
thorough study of the thingcs in the way suggested, the Court,
I suppose, can zo to Congress, winicir will be in session perhaps
until June or liay, and ask for some little appropriation, if thq‘

department cannot handle it, to do the extra work. It will not

do to ask for an appropriation now as long as we can go along
witn the staff that the Depariment has furnished us. we might

as well let well enocugzn alone,

Jud:;e Yonworth. 1In cur forrel re-:r-:, . ar we made it,
the report very accurstel- cellsz- :--- - - ‘g0t that
|
! the able Assistant Attcrres -~ - - - 1 ‘ir-ents
i
I and purposes, a merter I - ©ocils
h
!
| meeting today has s&l. s - : -t wLom
i
i I refer. I think we r: _ - - it
| suggestions that re :. <
: Mr. Hammond. ~s ::: - - &, T neve
)
. read all the decisicrs, =z:. : : -r .=, Leland
- Tolman and I have picre. - . - - - s - It R oLzt we
think ought to be mszde, ... i - - = o 7 m-igeg 4po

portance; that is wny I 212 rnet fe ernctiins Tefcore,

I am interested i:.. this guesti_r -7 revlir: cney enougn to
carry on the wor: o Tre cowittee, It seerms to me that the
end we

Court “as now Zone areszc ant <ept the co.rittes going,

1

officz here, “iin s cen ¢ zlen , =8 lajor Tolman rhas s&id, butf
r.lse errenzement, I

14 thini thoo Cerrars tle stiention of ine Cn’ef Justice ought

e



to be called to the fact that in some way or another there

case Congress is not

ought to be money enough avallable in
in sesslon to appropriate it, even 1f it just takes the form
of nis gmetting a 1little larger miscellaneous appropriation, so

that ne will have it available. I know that Mr. Waggaman is

up against the proposition of having practically all his mis-

cellaneous approprlaticns, whicn ne now has, used up. Maybe

it we could just increase that to take care of this possible

and probable aeed for iiore funds, it ought to be done.

Jie Chalruan. rsn't it your impression that the existing

arransement, tiat is geod throuci October 1 next, will not

carry us aloag?

fir. Lamaond. I ma; te wreng, but I did not understand

that it had been arranzed taut sverything would zo along until

Qctover 1.

ir. Tolman. .t is in toe making,

(Zere tiie shorthand reporter was directed by the

Chcirman to suspend reporting while the committee engaged

in a zeneral discussion, A% tne end of the discusslion the

followin: occurred:)
1 suggest that we leave it to the Secretary

to «eep waten over Lz citustion and to do his best in working

out an arran-ement v;” whilern tie office will Tte continued with

s conditicns reqauirs.

I

ithen, if we zet into a big

-7 tiers s n> Turtizr susinzss, we will ad journ.
(-t i:U0 o'c: ¢ o, m. ©ns ecormitbes was adjournsd




