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M NUTES
CviL RULES ADVI SORY Cowm TTEE
January 22-23, 2002

The G vil Rules Advisory Commttee nmet on January 22 and 23,
2002, at the Admnistrative Ofice of the United States Courts in
Washi ngton, D.C.. The neeting was attended by Judge David F. Levi,
Chair; Sheila Birnbaum Esqg.; Justice Nathan L. Hecht; Dean John C.
Jeffries, Jr.; Mark O Kasanin, Esq.; Judge Paul J. Kelly, Jr.
Judge Richard H Kyle; Professor Myles V. Lynk; Hon. Robert D
McCal | um Jr.; Judge H Brent MKni ght; Judge John R Padova; Judge
Lee H Rosenthal; Judge Shira Ann Scheindlin; and Andrew M
Scherffius, Esq. Prof essor Edward H. Cooper was present as
Reporter, and Professor Richard L. Marcus was present as Speci al
Reporter. Judge Anthony J. Scirica, Chair, and Judge Sidney A
Fitzwater represented the Standing Commttee. Peter G MCabe
John K. Rabiej, and Janes Ishida represented the Admi nistrative

Ofice. Thomas E. WIlging represented the Federal Judicia
Cent er. Ted Hirt, Esqg., Departnent of Justice, was present.
bservers included Alfred W Cortese, Jr.; Jonat han W Cuneo

(NASCAT); and Beverly Moore.

Monday January 22 was devoted to hearing 25 witnesses testify
on the proposed Civil Rules anendnments that were published for
comment in August 2001. The Discovery Subcommittee net after the
close of the hearing to discuss discovery of conputer-based
i nformation.

Judge Levi opened the neeting on January 23 by observing t hat
t he purpose of the neeting would be to hear reports on activities
since the April and Cctober 2001 neetings, to attend to a few
agenda i tens, and to begi n di scussion of the August 2001 proposals.
Di scussi on of the August proposals woul d focus on the class-action
proposal s published for cormment and also on the issues raised by
the Reporter’s call for informal coment on approaches that m ght
be taken to address overl appi ng, duplicating, and conpeting cl ass
actions. No decisions are to be made; the public comment period
has not yet closed. But the Cctober conference at the University
of Chi cago Law School, a fewwitten corments al ready received, and
testinmony at two public hearings have produced a substantial basis
to begin further consideration of the published proposals. Several
matters of concern have been raised and clearly deserve attention.
The Chi cago conference al one was a val uabl e experience. It could
not have been better. Many participants have reported that the
conference brought together practical know edge and theoretica
perspectives in a very chall engi ng and useful way. The conference
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provi ded a nodel that the Conmttee will renmenber and followin the
future.

M nut es Approved

The M nutes for the April 2001 and Oct ober 2001 neeti ngs were
appr oved.

Adm ralty Subconmi ttee Report

M. Kasanin reported for the admralty subcomm ttee, observing
that the current focus is nore on forfeiture than admralty. The
Departnent of Justice believes that the tine has conme to establish
a separate and i ndependent Suppl enmental Rule to govern civil asset
forfeiture proceedings. By long tradition, civil forfeiture
proceedi ngs have been governed by the Supplenental Rules for
admralty and maritine cases. Mny forfeiture statutes refer to
the admiralty rules, leading the Departnment to conclude that the
forfeiture rule should be included in the Supplenental Rules. The
lead in drafting a proposed rul e has been taken by Stefan Cassella
at the Departnent of Justice. The first draft was reviewed with
Department of Justice and Maritime Law Associ ation partici pants at
a neeting held after the Novenber 30 San Franci sco hearing on the
August 2001 rul es amendnent proposals.

The background begins with the substantial effort expended
over a period of several years to establish distinctive forfeiture
procedure provisions within the text of the admralty rules. The
work involved close cooperation between the Maritine Law
Association and the Departnent of Justice to ensure that the
process recognized the distinctive traditions and needs of both
admralty and forfeiture practice. Substantial confusion had been
caused by the different meanings attributed to "claimt and
"claimant” in admralty and forfeiture practice. The drafting
effort sought to substitute different ternms for forfeiture
proceedi ngs. Those changes took effect on Decenber 1, 2000.

The next step arose fromthe Civil Asset Forfeiture Reform
Act, which was enacted in April 2000. The new statute included
provisions that were inconsistent with the admralty rules
scheduled to take effect six nonths later, creating the awkward
prospect that the rules woul d supersede statutory provisions that
were not foreseen when the rules were created. Amendnents to
conformthe Suppl enmental Rules to the new statute have been pursued
on an expedited basis; if the Supreme Court transmts them to
Congress by May 1, they can take effect on Decenber 1 of this year.
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These efforts have not put the questions to rest. There are
good reasons to undertake the project to establish an i ndependent
forfeiture rule within the set of Supplenmental Rules. But there
al so are reasons to be careful, not only about the provisions of
the new forfeiture rule but also about the separation. Admralty
practice should not be changed i nadvertently.

Judge McKni ght has been designated to join M. Kasanin in the
process of considering and working through the proposed forfeiture
rul e. The Maritime Law Association wll participate in the
process, along with various persons within the Departnment of
Justi ce.

Forfeitures may be acconplished admnistratively, through
crim nal pr oceedi ngs, or through civil pr oceedi ngs. G vi
forfeiture cases are nunerous, and the nunbers are grow ng.
Processing themis hanpered by the | ack of an integrated procedure.
Current Rules A through F nmesh inperfectly with the needs of |aw
enforcenment through civil forfeiture. There is, noreover, roomto
integrate forfeiture procedure better with the statutory provisions
resulting fromthe reformact. A new Rule G can address conflicts
within the rules; close gaps in the existing rules; and work free
from the ternms and provisions in Rules A through F that are
irrelevant to civil forfeiture, and that generate confusion when
the case |law attenpts to respond to the differences between good
forfeiture procedure and good admralty procedure.

The Maritime Law Associ ation was reluctant at the outset, but
has conme to agree that it is better to undertake the separation

The Reporter noted that the initial Departnent of Justice
draft Rule G was very well prepared and expl ai ned. After the
Novenber 30 neeting a second draft was prepared in early Decenber.
Comments on this draft led to creation of a third draft in early
January. The third draft, and comments onit, will be discussed at
a neeting following the conclusion of the present Advisory
Comm ttee neeting. The great help of the Departnent of Justice in
devel oping the successive drafts in response to questions and
suggestions, and particularly in explaining the underlying needs
that pronpt the various provisions, has advanced t he project close
to the point that calls for expanded review. It will be inportant
to ask advice from the Chair and Reporter of the Crimnal Rules
Advisory Commttee, which has recently conpleted revision of
crimnal forfeiture rules. It also will be inportant to seek out
advice from groups who represent the interests of people who seek
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to resist civil forfeitures.

It was observed that the National Association of Crimnal
Def ense Lawyers participated actively in the process of revising
the crimnal forfeiture procedures, often taking positions contrary
to the Departnent of Justice and to the provisions worked out by
the Crimnal Rules Advisory Commttee. They worked with a section
of the American Bar Associ ation. Forfeiture procedure presents
conpl ex questions. It will be inportant to seek advice fromthese
groups before preparing a rule draft to be recommended for
publication. Careful attention nust be paid to their advice both
in preparing a draft to be presented to the Advisory Conm ttee and
in defending the draft before the Advisory Commttee.

D scovery Subconmm ttee Report

Prof essor Marcus reported on the D scovery Subconmmttee
meeting. The nost inportant item on the subcommttee agenda is
di scovery of conputer-based information. It seens likely that in
May the Subcommittee will request authority to draft proposed
di scovery rul e amendnents to address the probl ens that are energing
in this area. For this nmeeting, the Subconm ttee recomends that
the Advisory Commttee ask the Federal Judicial Center to expand
its current investigation of problens in this area by producing a
"white paper” that will identify and sumrari ze the current state of
practice and thought. The FJC began its current work with an on-
line survey, and then a followup questionnaire, addressed to
magi strate judges. The second phase of its project is to undertake
ri gorous study of two dozen cases identified as involving intensive
di scovery of conputer-based information. Getting quantitative
i nformati on about these questions is very difficult, in part
because the results would |ikely become obsolete in short order.
The case study will give the flavor of the issues, but cannot
identify the frequency with which problens occur. A notion to
request the FJCto expand its project to include a white paper was
adopt ed.

Standing Comm ttee Meeting

Judge Kyl e attended the January Standing Cormmittee neeting in
pl ace of Judge Levi, who with Judge Rosenthal attended the neeting
of the Federal-State Jurisdiction Conmmttee. Anmong the topics
di scussed by the Standing Conmttee, four were directly relevant to
the work of the Advisory Commttee. The Local Rules Project
delivered a lengthy report that was discussed at length. It was
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concl uded that a gentl e approach will be first taken to |l ocal rules
t hat have been identified as potentially inconsistent with statutes
or the national rules. The apparent inconsistencies wll be
poi nted out to the chief judge of the district, with a request for
advi ce on the purposes served by the rule. The role of Commttee
Not es al so was di scussed at length. It was agreed that the notes
shoul d continue to be described as Commttee Notes, not Advisory
Commttee Notes, reflecting the responsibility of the Standing
Comm ttee not only for the text of rules changes but also for the
corresponding notes. It also was agreed that despite occasiona
feelings of frustration, it is better to adhere to the rule that a
Conmittee Note cannot be revised w thout sinultaneous amendnent of
the underlying rule. The purposes to be served by the notes, and
the desire to avoid over-long notes, also were discussed. The
Sinplified Rul es project was described briefly at the concl usi on of
the neeting; there was no tinme avail able for discussion. Finally,
there was a thorough di scussion of the prospect that the tinme has
come to restyle the Cvil Rules.

Di scussion of this report focused on the style project, after
a prelimnary observation that the testinony about the proposed
cl ass-action rule amendnents denonstrated the |evel of attention
| awers pay to commttee notes and the need to think carefully
about the function and |l ength of comm ttee notes.

It was observed at the beginning that the Advisory Commttee
will likely be charged with the style project. The history of the
Cvil Rules style work began nearly ten years ago, at the begi nning
of the Standing Commttee’'s Style Commttee. The CGvil Rules
Comm ttee volunteered to becone the bellwether project. Bryan
Garner prepared a conplete package that restyled all of the G vi
Rul es and Supplenental Admralty Rules. Judge Pointer, then
Advisory Commttee Chair, reworked the conplete package
Subconmi ttees were appointed and prepared further revisions. At
first, these products were considered pieceneal as itens to fil
time remai ning after exhaustion of other agenda topics at regular
commttee neetings. Progress in that fashion was so slow that a
special neeting devoted solely to style was held. The story of
this nmeeting at Sea | sl and has taken on nearly | egendary di nensi ons
as it is retold. Two days of intensive work made progress through
nine or ten rules. The nost inportant | esson was the futility of
attenpting to neet the original goal, defined to be clear
restatenent of the rules w thout any change of neaning. Tinme and
again, anbiguities appeared that defied any resolution of the



204
205
206

207
208
209
210
211
212
213
214
215
216
217
218

219
220
221
222
223
224
225
226
227

228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244

M nut es
January 22-23, 2002 Civil Rules Advisory Conmittee
page - 6-

present rule’'s neaning. Cl ear restatenent of an anbiguity w thout
changi ng neani ng did not seem possible. Further work on the style
proj ect was suspended.

The Appellate Rules have been successfully restyl ed. The
Crimnal Rules restyling project also appears to have been
successful . Description of the Crimnal Rules project at the

St andi ng Conm ttee neeti ng by Judge Carnes and Prof essor Schl uetter
of fered many val uable insights into effective nmeans of addressing
the task. The advice ranged from the practical advice that the
authoritative official draft should be maintained in an
Adm ni strative Ofice conputer to advi ce about nore conplex matters
such as the val ue of subcomm ttees, strict adherence to an agenda,
and separation of substantive problens fromstyle revision. It may
prove desirable to ask veterans of the Crimnal Rules process to
attend the October G vil Rules neeting to offer further advice.

Description of the Crimnal Rules style project included
i nformati on about the decision to publish anendnents on two tracks.
One track included substantive changes in the rules that had been
consi dered before the style project was | aunched; these rules were
publi shed separately, albeit in the form of «current style
conventions. The other track included the changes nade during the
style process itself; these changes included sone recognized
subst anti ve changes, whi ch were poi nted out separately but included
wi thin the style package.

One of the critical issues that wll have to be faced in a
style project is whether to attenpt to present restyled Cvil Rules
in an entire package all at one tinme, as was done wth the
Appel late and Crimnal Rules. The conplete package could be
unbundl ed in various ways. One approach would be to publish
smal | er packages at intervals, receiving and consi dering testinony
and witten coments but deferring presentation to the Suprene
Court wuntil the entire package had been conpleted. Anot her
approach would be to conplete work on each package as it matures,
so that restyled rules would take effect in stages. The Crim nal
Rules Committee experience suggests that separate packages may
present difficulties, because work on later rules continually
presented the need to reconsi der decisions made earlier with other
rul es. The Crimnal Rules may have been distinctive in this
respect, however, because nost of the reconsideration related to
definitions of terns used in the rules; the Cvil Rules seldom
attenpt definitions, and are not likely to add definitions in the
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styling process.

It was pointed out that the Chief Justice has not wanted to
have substantive changes blended in with style changes. That
reluctance may foreclose yet another approach, which would be to
undertake a long-range project to revisit all of the rules for
content, advancing substantive changes through the nmedium of
restyled rules. This approach necessarily would be undertaken in
packages of related rules, but would take still |onger.

It was recogni zed that the style work will have to be done "in
pieces."” But future deliberation is needed to determ ne whet her
the results should be put through the conpl ete process of adoption
in separate bundles or only as an entire package.

Federal Judicial Center

M. WIIlging presented a report for the Federal Judici al
Center.

The cl ass-action notice project has heard fromM. Hi | see, who
testified on class-action notices on January 22. He nakes valid
poi nt s. Sanples of the notices he has prepared are good. The
project has planned from the beginning to create an attention-
gr abbi ng one-page summary to be i ncluded with notice materials. As
the project matures, it may prove wise to add to it caveats that
t he nodel notices are only illustrations, not a ceiling on what can
be done.

Judge Rosenthal noted that the continuing study of class-
action problens should take care to ensure that no problens are
overl ooked. It has often been suggested that we should create a
settlenment-class rule. The proposal published in 1996 was put
aside to await the results first in Anchem and then Otiz, and
after that to nonitor devel opnents in the wake of those deci sions.
As questions and suggestions persist, we have asked the FJC to
hel p.

M. WIIlging responded that the FJC will do two things. The
first is quantitative, describing the nunbers of class-action
filings in six-month segnments from 1994 to the present. These
figures will give a picture of filing trends before the Third
Circuit decision in Ceorgine; before Anchem before Otiz; and
si nce. By happy chance, those decisions cane at tinmes shortly
before the 6-nmonth break periods, easing the task of assessing
possi bl e inpact on filing rates. The nunbers will be conpiled from
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a nati onw de data base of all docket-sheet entries; the nethods of
conpiling figures by this nethod are being refined. The "first
cut™ will count every filing as if an i ndependent event. The next
stepwill betoidentify cases that have been consol i dated, whet her
within a single district or for MDL proceedings, yielding a nore
preci se picture. The results may be ready in tinme for the My
nmeeting. The second phase is still being devel oped. The general
plan is to survey attorneys who participated in recently concl uded
class actions. Distinctions will be drawn by type of case and |i ke
indicia. The survey will ask why the cases were in federal court,
whet her by initial filing or renoval. The |arge nunber of factors
that influence court choice will nake it difficult, however, to
determ ne how far distinctions between federal- and state-court
settlenment practices may affect filing decisions. But the | awers
will be asked to offer "retroactive" assessnments of how the cases
wor ked out, and an eval uation of how it m ght have worked out in a
state court.

Judge Rosenthal noted that an attenpt will be nade to focus on
the effects of Anthemand Otiz onthe ability to settle in federal
court. Drafting of the survey is about to begin.

M. WIIlging pointed out that it wll take sonme tinme to
conplete the second phase of the survey. The FJC research
operation has becone popul ar; many requests have been nade for
hel p, and sonme projects nmay have to be spaced out.

Judge Levi noted that FJC research projects have been very
hel pful to the Commttee.

Legi sl ative Proposals

Judge Levi noted that he and Judge Rosenthal had attended the
January neeting of the Federal -State Jurisdiction Commttee. This
coommittee and the Bankruptcy Admnistration Conmttee are
interested in class actions, particularly with respect to conpeting
cl ass actions and mass torts. Several nenbers of the Federal -State
Jurisdiction Commttee attended the Chicago Law School conference
on the pending Rule 23 proposals. They were inpressed by the
quality of the discussion and the | evel of infornmation gained from
it. They had a panel discussion of conpeting class actions at
their neeting. Francis MGovern noderated the panel, which
i ncl uded Judges Corodenus, Mtt, and Rothstein, |awers Birnbaum
and Cabraser, and Professors Hensler and Marcus. The panel
di scussi on was good. Judges Levi and Rosent hal described the work
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of the Advisory Commttee. At the end of the day, there seened to
be a consensus that serious problens are arising fromoverl appi ng,
duplicating, and conpeting class actions. Real tensions are
energi ng. Sone federal courts have enjoi ned conpeting state-court
cl ass actions without waiting for the nore traditional injunction
designed to protect an immi nent or acconplished settl enent.

Utimately the Judicial Conference will be asked to take a
position on pending legislation to establish mniml diversity
jurisdiction of class actions. The Federal -State Jurisdiction

Comm ttee persuaded the Judicial Conference to express opposition
to an earlier version of this legislation. But it appears that the
Federal - State Jurisdiction Committee may not be opposed to the
general principle. When the subject returns, the Standing
Comm ttee can nmake its views known. The Advisory Commttee should
di scuss advice to the Standing Commttee, particularly if it is
deci ded not to pursue court rules on this subject.

Last year the Advisory Committee initially concluded, wth
sonme reservations, that it should request approval to publish for
comment draft Rule 23 anendnents that woul d address sone aspects of
overl apping and conpeting class-action practices. In the end,
however, it was decided that it would be better to seek comments
through the informal process of a Reporter’s Call For Comments
The process has worked. Much comment has been provided. The
Chi cago conference gave a sense that it my be better to seek
| egi sl ative solutions, putting aside rule anmendnents. At the My
nmeeting, it may be useful to devel op a statenent of principles that
the Advisory Conmttee and Standi ng Comm ttee coul d support before
t he Judi cial Conference. The Advisory Commttee has studi ed t hese
problenms nore extensively than any other Judicial Conference
Comm ttee, and m ght rmake a val uabl e contri buti on.

Before t he Federal -State Jurisdiction Conmttee neeting, Judge
Levi net with Judge Stanp, chair of the Federal -State Jurisdiction
Commttee, and Judge Hodges, chair of the Judicial Panel on
Mul tidistrict Litigation to discuss the role of state-court class
actions. Reporters and other staff nenbers of the commttees and
Panel parti ci pated. Particular attention was devoted to the
distinction between "in-state" and nultistate actions in state
courts. No attenpt was made to reach a fornmal consensus. But the
Judicial Panel is increasingly concerned with the effects of
overl apping state actions. It may be that the Panel will conme to
support legislation that would provide for renoval of sone state
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class actions to the Panel; the legislation would establish
criteria for consolidation, and t he Panel woul d deci de case- by-case
whet her particul ar groups of rel ated acti ons shoul d be consol i dat ed
in federal court. One advantage of this procedure would be that
t he Panel coul d consi der the consolidation court’s docket pressures
in seeking a court that could handl e the consoli dated proceedi ngs.

Anot her | egislative proposal has been advanced by the 1997
Report of the National Bankruptcy Review Conm ssion. The Report
recomends creation of a systemthat would appoint a mass future
clainms representative with authority to represent future tort
claimants. The bankruptcy court woul d be authorized to "estinmate"
the future clainms against the debtor for purposes of allowance,
voting, and distribution. Assets would be designated by the
reorgani zation plan to satisfy the future clains. Al future
claimts would be directed by a "channeling injunction” to the
desi gnat ed assets, protecting the debtor and any successor agai nst
further tort liability. As with current Chapter 11 practice, a
debt or need not show insolvency to initiate the proceeding. The
Report seens to contenplate that bankruptcy proceedi ngs could be
used for the sole purpose of resolving future clains. Bankruptcy
i s thought to have advant ages over group proceedi ngs at | aw because
it has an established tradition of bringing to a single federa
court many matters that otherwi se would fall to the state courts.
The Bankruptcy Administration Commttee is studying whether to
endorse this nodel, and has a report fromits Subconm ttee on Mass
Torts concluding that the Review Comm ssion plan is "an inportant
step in the right direction.” They would |ike to know whet her the
Advi sory Conm ttee supports this Subconmittee report. The probl ens
are difficult. It may be that the Bankruptcy Adm nistration
Commttee will decide to hold a conference seeking further advice.

Judge Rosenthal, who participated in drafting the bankruptcy
Subconmi ttee report, noted that the report was an attenpt to
summarize the issues that nust be understood before deciding
whet her to devel op a bankruptcy nechanismto address mass torts.
Cvil Rule 23 encounters two limts. The Otiz decision severely
limts the "limted fund® concept, and accordingly limts the
prospect of resolving many nmass torts through mandatory (b) (1)
cl asses. The Anthemdeci sion severely limts the ability to settle
future clains in the Rule 23 context, particularly with respect to
future victins who do not yet even know that they have been exposed
to an injury-causing event or thing. Sonme bankruptcy experts
bel i eve that bankruptcy procedures provide an answer. Bankruptcy
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can provide representatives, estimate clains, and channel future
clainms. This procedure could give relief to defendants. There are
a nunber of issues. The Anthem decision clearly includes due
process consi derations; there is no apparent reason to believe that
due process operates differently in bankruptcy. The Subcommttee
report nmay be too optimstic C it represents a strong effort by
t hose who believe that bankruptcy offers the | ast best hope to find
a resolution of future clains within the judicial system Earlier
drafts of the report were still nore anbitious. The actual report
does highlight real limts on the use of Rule 23. And it serves to
renew the question whether it would be wuseful to develop a
settlenment class rule, particularly for mass torts.

Brief discussion of the draft bankruptcy report noted again
that the proposed systemdoes not require that a tort defendant be
i nsol vent. | ndeed, several supporters seemto envision a systemin
whi ch t he bankruptcy court coul d be approached with a pre-packaged
pl an that "passes through" w thout change all other obligations of
the tort defendant, resolving only the future tort clainms by the
reorgani zation plan. This system m ght be characterized as using
bankruptcy to overrule both the Anchem and Otiz decisions. The
contrast is to the real bankruptcies that have been experienced in
the asbestos field, where many conpanies have experienced tort
clains that exceeded their assets. The bankruptcies are now
sweepi ng beyond asbest os producers to reach distributors. The next
wave of clains are likely to reach the owners of prem ses and
i nsurers. So far, fortunately, "asbestos is unique." The
bankruptcy report does not explore any of the alternatives to the
Revi ew Conm ssi on proposal in any neani ngful way. A conference to
di scuss the problens in greater depth would be a great help. The
probl ens are indeed conpl ex.

It was asked whether it would be useful to resurrect Rule 23
proposals to acconplish sonme of the same things as proposed for
bankr upt cy. It is inportant that we begin the review process.
"Estimating” future clainms is difficult to fit into Rule 23. But
it may prove that asbestos again is unique: experience with other
mass torts suggests that ordinarily is it nuch easier to find a
secure basis to estimate the total nunber of victins, and that
ordinarily the periodinwhichinjuries will becone manifest is far
shorter than it has been with asbestos. Estimating future clains,
however, nay easily be seen as a substantive issue, bound up with
many matters that are controlled by state law. There al so may be
due process problens with addressing the "unself-conscious and
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anor phous" set of future victins who may not yet be aware even of
exposure, nuch |ess potential injury. One perspective is that
civil procedure worries about notice, and federalism I n
bankruptcy they are accustoned to resolving these worries by the
need to acconplish closure. The bankruptcy report "seens to | eap
over everything that we worry about.” The main argunment for
bankrupt cy proceedings is that nothing else will work. The Article
| bankruptcy authority may help by providing an easily recogni zed
basis for federal |egislation.

The view was expressed that there has been no show ng that
bankruptcy courts can do a better job of estimating the nunber of
victinms and severity of injuries than can be done by trial courts
that deal with tort litigation as a frequent and famliar event.
El i zabeth G bson did a fine study of several real bankruptcies for
t he Federal Judicial Center; it deserves renewed attention as we
approach these issues again.

The Bankruptcy Admnistration Committee has asked for the
views of the Advisory Committee. The Advisory Committee was not
able to schedule a review of the subcommttee report in tine for
the | ast neeting of the Bankruptcy Admi nistration Commttee, which
has deferred action to next June. This question should be placed
on the agenda for discussion at the Advisory Conmittee’s My
meet i ng. A summary of the issues will be prepared in tinme for
possi bl e di scussi on when the ad hoc mass-torts neeting is held in
conjunction with the March Judicial Conference neeting.

Rul e 23 Proposal s
Overl appi ng C asses

The first question asked in the informal request for conments
about overl appi ng and duplicating cl ass acti ons was whet her seri ous
problens arise fromparallel filings in state and federal courts.
Di scussion at the Chicago conference and testinony in the two
heari ngs that have been held on the published Rul e 23 proposal s has
provided a wealth of information about actual experience. The
Advi sory Commttee concluded by consensus that this information
shows that indeed there are serious problens that are not being
adequat el y addressed.

The conclusion that there are serious problens that shoul d be
addressed if possible led to the question whether satisfactory
answers can be found in anending the GCvil Rules. The Reporter’s
Call for Comment included a description of theories that would
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establish authority in the Rules Enabling Act and would show
conpatibility with the anti-injunction provisions of 28 U S.C. 8§
2283. Illustrative rules provisions were included. These
guestions were discussed extensively at the Chicago Conference
Nearly all of the participants were not persuaded that the Enabling
Act and § 2283 strictures could be overcone.

The question remains: should the Advisory Committee pursue
further Gvil Rules provisions that m ght address such issues as
repetitive efforts townclass certificationin different courts,
attenpts to persuade one court to approve a cl ass-action settlenent
after rejection by another court, or centralizing injunction
authority in a federal class-action court? \Wether yes or no,
should the Commttee support sone effort to establish broader
federal subject-matter jurisdiction over class actions?

D scussion began with the observation that it would be
difficult to draft rules provisions that would both survive
Enabl i ng Act chal | enges and do nuch good. But there is a wealth of
information to show the problens that nust be addressed by sone
means. Anong the many exhibits is the thoroughly researched report
describing the growh of nationw de class actions in Palm Beach
County, Florida; Jefferson County, Texas; and Madison County,
I11inois. Expanded diversity jurisdiction could go a |ong way
toward reducing the problens. Wth legislation that brings a
greater portion of the cases to federal court, rules anendnents
m ght be adopted to further support the process.

The same view was expressed by observing that any rule
solution wll raise serious questions of authority. Whatever the
actual resolution of the authority question m ght be, there can be
no good outcone of a process beset by such chall enges and doubts.

It was recalled that the decision to put these questions to
the test of drafting illustrative rules provisions was nmade for the
pur pose of testing the question of authority, and al so to generate
informati on on the extent and severity of the real-world probl ens.
The responses have built a powerful case that there is a problem
t hat shoul d be addressed. Sone of the cases now | ocked in state
courts have a "uniquely federal character."” As a matter of
principled federalism some nethod shoul d be devel oped to bring to
federal court the cases that truly inplicate federal interests,
while | eaving to state courts the cases that predom nantly involve
state interests. The Advisory Commttee should work toward
Judi ci al Conference support for such principles.
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One nodel, noted in earlier discussion, would be to establish
a flexible case-specific procedure inplenmented by the Judici al
Panel on Miltidistrict Litigation. It could be developed as a
sinplified version of the nore el aborate nodel proposed by the
American Law Institute. The Judicial Panel is interested in the
probl enms, and m ght support this basic approach.

M nimum diversity jurisdiction bills have been repeatedly
i ntroduced in Congress, and al so deserve careful study. Although
the Federal -State Jurisdiction Commttee is charged with primry
authority over these issues wthin the Judicial Conference
structure, the Advisory Commttee has devoted years of study to
t hese probl ens and can nake a val uabl e contri bution to the process.

It was proposed that the May agenda shoul d i ncl ude di scussi on
of expanded federal subject-nmatter jurisdiction over class actions.
The purpose would not be to generate support for any specific
pending bill. The focus rather would be on certain principles and
features. Comment mght be directed to specific features of
pending bills if they include direct procedural principles,
addressed to such matters as pl eadi ng standards, nmandatory appeal
fromcertification decisions, discovery stays pendi ng di sposition
of dispositive notions, or the Iike. But otherw se the focus
should be on general principles. There could be two parallel
messages: there are severe problens that warrant expanded federal
jurisdiction, probably through use of m ni mumdi versity provisions;
and these problens do not seem susceptible of satisfactory
solutions through Cvil Rules amendnents al one.

It was asked whether it is appropriate for a rules advisory
committee to advance reconmendations on jurisdiction |egislation.
The Advisory Commttee would act by reconmmendation to the Standing
Conmittee. The Rules Committees have been asked to conmment on
legislation fromtinme to tine; indeed rules commttee chairs have
testified before Congress. Sonme matters have to go through the
Judi ci al Conference. Class-action jurisdiction legislation is
likely to fall into that category, renmenbering that the Federal -
State Jurisdiction and Bankruptcy Adm nistration Commttees also
are interested in these problens. The Advisory Commttee and
Standing Commttee have considered class action proposals for
several years, and generated the Ad Hoc Mass Torts Working G oup.
It is entirely appropriate to make recommendati ons as to general
principles, while being wary of addressing particular pending
bills.
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The next question was whether a broad approach should be
taken. There are many possible alternatives to m ninumdiversity
| egi sl ation. Focus on the Judicial Panel has been explored in this

di scussi on. It mght be possible to focus nore directly on
limting the reach of state-court <class actions to enbrace
"nationw de" classes. O federal courts could be given nore

focused and case-specific power to channel or restrain state
actions when a class action is brought within present jurisdiction
limts, wthout the need to expand federal subject-matter
jurisdiction. O the Enabling Act m ght be anended to establish
clearly the authority to proceed by court rul e anendnents. Choi ce-
of -1 aw i ssues al so coul d be addressed.

It was suggested that it would be better to avoid the nore
contentious issues. It would be wise not to pursue Enabling Act
anendnents. Choi ce-of-1aw questions are so conpl ex that they could
defeat any reformeffort. The focus should be on the approaches
that already are on the table, on what is realistically doable.

A consensus was reached that some form of mniml diversity
jurisdiction for class actions would be an appropriate partia
solution to the probl emof overlapping class-actionlitigation. It
was agreed that the Rule 23 Subcomm ttee woul d present a proposal
on | egislative recomendations for discussion at the May neeting.
The G vil Rules anendnments described in the Reporter’s Call wll
not now be pursued further.

Rul e 23 Anmendnent s

The agenda materials include illustrations of revisions that
m ght be nmade to respond to testinony and coments al ready recei ved
on the Rule 23 amendnents published in August 2001. WMany of the
illustrations are designed to streamine, shorten, and clarify
Comm ttee Note | anguage. A nunber of issues have been identified.

One question frequently raised challenges the proposal to
require sone form of notice in (b)(1) and (b)(2) class actions.
The proposal was not intended to raise a barrier that m ght thwart
successful pursuit of some civil rights clainm now brought
occasionally as (b)(1) classes but nost commonly as (b)(2) cl asses.
Many public interest and civil rights |awers have expressed
concern that notice costs could easily deter filing. These
concerns could be addressed by rewiting the Note |anguage that,
per haps i nadequately, warns that notice costs shoul d not be al |l owed
to defeat worthy class actions. A different approach would be to
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revise the rule to encourage notice, but to state expressly that
notice is not required if notice costs woul d defeat pursuit of the
action. A still different approach mght be to retain the notice
requi renent, but make an exception for "civil rights" cases. It
will be useful to seek advice from sone of the people who have
expressed these concerns, to see whether suitable protective
| anguage can be drafted. | f these concerns cannot be addressed
effectively, it may be that the provision should be abandoned.

Further discussion of the (b)(2) class notice requirenent
observed that the cases may be seen to fall on a continuum Notice
may be of |little value in sone cases, and i npose great burdens. An
exanpl e di scussed at the January 22 hearing was an action cl ai m ng

deli berate underfunding of mass transit in Los Angeles,
di scrim nati ng agai nst | owincome users. The class included sone
400, 000 nenbers. It is not clear that any significant gain could

be had by requiring even nodest efforts to notify the class. O her
cases, however, involve significant individual interests. The nost
apparent interests arise when noney is awarded as an "incident" to
a (b)(2) injunction action, an apparently frequent occurrence in
enpl oynment cases. To sone extent, these actions seemto be (b)(3)
actions disguised as (b)(2) actions. Another exanple may be the
use of (b)(1l) and (b)(2) certifications to establish nedical
monitoring prograns that primarily involve the expenditure of
nmoney. It may be possible to establish a rule scale that focuses
on the inportance of notice in relation to the cost. It also may
be possi ble to abandon any notice provision for (b)(1) and (b)(2)
cl asses, relying on the present discretionary power to require
noti ce under subdivision (d)(2).

The "pl ai n | anguage" notice requirenment m ght be expanded to
t ake account of communi cations concerns: the object is not only to
provide a notice that can be understood if read, but to provide a
notice that will be read. The "designed to be noticed" phrase
expresses the idea well.

The Note |anguage addressing court approval of voluntary
di sm ssal before a ruling on class certification has proved
confusing. The question is whether there is an interest that
deserves to be protected in this setting. Sonme case lawinterprets
t he anbi guous | anguage i n present Rul e 23(e) as requiring approval,
but the practice is not consistent. One of the initial concerns
was that class nenbers may rely on the class claimto toll the
statute of imtations, deferring individual action filings. There
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has been much comment that this is a very rare circunstance C that
nost class-action filings do not receive the kind of public
attention that could realistically lead to any reliance. Another
concern, however, has been that the class allegations may be filed
for strategic reasons, and nay be dropped for strategic advant age.
Forum shopping is one concern, leading to pursuit of class clains
i n successive courts. Another is that the class allegation nmay not
be i ntended seriously, but added to capture attention or perhaps to
seek a premum settlenent in return for abandoning the class
allegations. It is not clear what a court is supposed to do about
t hese concerns. It may be possible to inpose a requirenent that
the |l awyer not bring a class action in another federal court, since
§ 2283 does not apply. It may be possible to advise that a | awer
who uses class allegations for these purposes is not a suitable
| awyer to represent the class, but ordinarily this question wll be
faced by the next court, not the court of initial filing.
Odinarily the court of first filing does nothingto interfere with
a pre-certification settlement and dismssal. There are further
conplications with the right to amend as a nmatter of course
established by Rule 15(a); an attenpt to address themis included
in the agenda’s revised Note illustrations. Perhaps it would be
wiser to remain with the anbiguity of the present rule.

Several w tnesses have urged that the (e)(2) provision for
di scl osing side agreenents should be changed to require that a
description or summary of all side agreenments be filed. Mandatory
filing would require an attenpt to define nore precisely what
agreenents are sufficiently connected to a settlenent to require
filing.

The treatnent of objectors in the Note to proposed (e)(4) has
rai sed concern. At tinmes the Note seens to recognize the
i nportance of objections in reviewng a settlenent, while at other
times C and particularly in invoking the threatening specter of
Rul e 11 sanctions C the Note seens to di scourage objections. The
Not e should capture the bal ance between the need to foster the
val uabl e contri butions objectors make and the offsetting need not
to enhance the problens they can cause.

A choi ce nmust be nmade between the alternative (e)(3) versions
of the settlement opt-out if thereis to be a second opt-out. Sone
variation on the alternatives al so m ght be consi dered.

The published Note suggests that a certification decision
m ght be delayed to await developnents in parallel state-court
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litigation. It has been suggested that the Note shoul d al so point
out that the presence of overl apping actions instead nay provide a
reason to accelerate a certification decision. This addition is
one of the many illustrations added to the Note in the agenda
mat eri al s.

Sonme thought also mght be given to the provision that
requires notice of a fee application. It may be argued that there
is no need to incur the expense of notice to class nenbers when t he
fee application seeks a statutory award to be paid by the class
adversary, not out of a comon fund.

It has becone apparent that further thought nust be given to
the time at which class counsel is appointed. Proposed subdivision
(g) calls for appointnent at the tine of class certification. The
Not e addresses the need to act on behalf of the putative class
during the proceedi ngs that precede the certification decision. It
may suffice to revise the Note statenents.

The Note to the attorney-appointnment provisions of proposed
(g) has been read by many observers to invite conpetition for
appoi ntnent as class counsel as a routine matter. The Note should
be rewitten to address primarily the situation in which
conpetition appears spontaneously. And it nay be desirable to
address in greater detail the court’s responsibility to ensure that
class counsel will adequately represent the class.

Concern has been expressed that courts nmay be encouraged to
grant certification too readily by the published proposal to change
the present provision that a certification order "my be"
provisional to a provision that it "is" provisional. The agenda
illustrations suggest deleting both phrases, retaining only the
rule statenment that a certification order may be revised at any
time before final judgnent.

General discussion |led to further observations. The
requirenent in proposed (h) that Rule 52 findings be made on
attorney fee applications was said to be a good thing. One of the
W tnesses suggested that courts mght becone involved in
designating class counsel in sone institutionalized way, perhaps
simlar to the ways in which panels of attorneys are constituted
for representing crimnal defendants. This suggestion may deserve
further exploration.

Much broader questions also were noted. Several parts of the
testinmony by |aw professors suggested sweeping revisions of Rule
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23. One exanple was the suggestion C enbodied in an early draft
t hat once was adopted by the Advisory Conmittee C that the famliar
1966 division of class actions into three categories should be
abandoned. Many of these suggestions are cogent. But they cannot
be pursued wi thout further careful work | eadi ng to anot her round of
publication, comment, and on through the process. Watever steps
may be taken next, it does not seemw se to defer present action on
such parts of the August 2001 proposals as may seem to warrant
adoption after conpleting the process of considering the public
testi mony and comments.

Anot her concern addressed by the January 22 testinony is that
further tightening of federal class-action procedure may encourage
still nore plaintiffs to goto state courts. That is not of itself
a reason to draw back from establishing the best class-action
procedure we can for the federal rules. And sone states may foll ow
the |l ead of Rule 23 changes. But this concern reinforces the val ue
of encouragi ng study of ways to make it easier to bring nore class
actions to the federal courts.

It was suggested that the Rule 23 work is val uabl e and shoul d
continue. But the question was raised whether it would be better
to await conclusion, so as to have all eventual changes becone
effective at one tine. One reason to defer mght be the
anticipation that changes in federal subject-matter jurisdiction
for class actions could have an influence on Rule 23 revisions.
But there are countervailing concerns. There is no way to predict
whet her statutory changes will be nmade, what they m ght be, or when

they may occur. For that matter, there is no reason to suppose
that any of the present proposals would be affected by i medi ate
enactnment of sonmething like the mninmum diversity bills now
pendi ng. Many of the suggestions for further study, noreover,
involve topics that will require prolonged work. A settlenent class
rule, for exanple, wll not be easily drafted. The present

proposal s have resulted froma |long period of hard work, and the
public coments and testinony are stinulating further hard work.
I f nmonmentumis not nmaintained, it will prove necessary to repeat
the work as the Advisory Conmttee continues to change,
substituting new nenbers for those who have beconme famliar wth

the debates. If still further proposals should energe, they are
not likely to nove through the process at a speed that would | ead
to successive anendnents within a year or two. | f successful

changes can be devised, a period of ten or fifteen years may be
needed to conpl ete the process.
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Rul e 15(c) (3)

The Third GCircuit has suggested that the Advisory Commttee
shoul d consi der an anendnent of Rule 15(c)(3) to address a specific
guestion. The question arises fromthe dilemma facing a plaintiff
who cannot identify a potential defendant before filing. Pr e-
filing discovery is not readily available. Most of the cases that
illustrate the problem involve plaintiffs who claim injury by
police officers or correction officers. The plaintiff cannot
identify the officer involved, and cannot find out. An action is
filed against an identified defendant. Rul e 15(c)(3) sets out
circunstances in which an anmendnent changing the defendant can
relate back to the time of the initial pleading, defeating a
limtations defense if the initial pleading was tinely filed. One
of the conditions is that there have been a "m stake concerning t he
identity of the proper party." Several courts of appeals have
ruled that a plaintiff who knows that a proper party has not been
identified has not nade a "m stake.” Know ng ignorance does not
count. The suggestion is that this distinction is inappropriate.
The Conmmttee voted to place this question on the agenda for
consideration at the fall neeting.

Rul e 56 Procedure

Several years ago, the Standing Conmittee approved a
recommendation to the Judicial Conference that a thorough revision
of Rule 56 be adopted. The Judicial Conference rejected the
proposal , apparently out of concern with the attenpt to restate the
Suprene Court decisions that elucidate the standard for granting
summary j udgnent. There is no indication that the Judicial
Conf erence was dissatisfied with the portions of the proposed rule
that clarified the procedures surrounding summary judgnent. The
guestion was brought back to the agenda i n 1995, but has | angui shed
as attention has been devoted to nore pressing matters. The Local
Rul es project has shown that nany districts have local rules
setting out el aborate sumrary-judgnent procedures to suppl enent the
requi renents of Rule 56. Sonme of these provisions seem flatly
inconsistent with Rule 56, but also seem useful. Di scussi on of
local rules at the January Standing Comrmittee neeting regularly
advanced | ocal summary-judgnent rules as exanples of the ways in
whi ch | ocal rul es can provide val uabl e suppl enents to the nationa
rules. The Committee voted to add Rul e 56 procedures to t he agenda
for the fall nmeeting. A Rule 56 subcomm ttee may be appointed to
advance the project.
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Respectful ly submtted,

Edward H. Cooper
Reporter



