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CiViL RULESADVISORY COMMITTEE
MAY 1-2, 2003

TheCivil RulesAdvisory Committeemet onMay 1 and 2, 2003, at the Administrative Office
of the United States Courts. The meeting was attended by Judge David F. Levi, Chair; Sheila
Birnbaum, Esg.; Justice Nathan L. Hecht; Robert C. Heim, Esqg.; Judge Paul J. Kelly, Jr.; Judge
Richard H. Kyle; Professor Myles V. Lynk; Hon. Robert D. McCallum, Jr.; Judge H. Brent
McKnight; Judge Lee H. Rosenthal; Judge Thomas B. Russell; Judge Shira Ann Scheindlin; and
Andrew M. Scherffius, Esg.. Professor Edward H. Cooper was present as Reporter, Professor
Richard L. Marcuswas present as Special Reporter, and Professor ThomasD. Rowe, Jr., was present
as Consultant. Judge Anthony J. Scirica, Chair, Judge Sidney A. Fitzwater, and Professor Daniel
R. Coquillette, Reporter, represented the Standing Committee. Judge JamesD. Walker, Jr., attended
as liaison from the Bankruptcy Rules Committee. Judge J. Garvan Murtha, chair of the Standing
Committee Style Subcommittee, and Style Subcommitteemembers Dean Mary Kay Kaneand Judge
Thomas W. Thrash, Jr., attended. Professor R. Joseph Kimble and Joseph F. Spanial, Jr., Style
Consultants to the Standing Committee, also attended. Peter G. McCabe, John K. Rabigj, Jeffrey
A. Hennemuth, and James|shidarepresented the Administrative Office. ThomasE. Willging, Marie
Leary, and Timothy Reagan represented the Federal Judicial Center. TheodoreHirt, Esg. and Stefan
Cassella, Esqg., Department of Justice, werepresent. Professor FrancisMcGovern participatedinthe
report of the Class-Action Subcommittee. Observersincluded LornaSchofield, Peter Freeman, and
Irwin Warren (ABA Litigation Section); Jim Rooks (ATLA); Ira Schochet (NASCAT); Barry
Bowman (Lawyers for Civil Justice); John Beisner; and Alfred W. Cortese, Jr.

Judge Levi opened the meeting by observing that Judge McKnight has been nominated for
appointment as a United States District Judge, and wished him a speedy and uninteresting
confirmation proceeding.

Judge Levi further noted that the terms of some members are set to expire thisyear, but that
all are expected to attend the October meeting. Lavish but deserved praiseswill be bestowed then.
Judge Sciricais scheduled to vacate the chair of the Standing Committee to adjust his schedule to
meet the duties of Chief Judge. He brings to mind the story of the High Court judges who,
disagreeing about the seemliness of opening aletter to Queen Victoriawith "conscious as we are of
our own shortcomings,” resolved the problem by beginning instead: "conscious as we are of one
another’ sshortcomings." We are not aware of any shortcoming in Judge Sciricaor his stewardship
of the Standing Committee and earlier service asamember of the Civil Rules Advisory Committee.

Judge Sciricareplied with areminder of hisnear encounter with arattlesnake during a Civil
Rules Committee meeting in Arizona. A judge of another circuit patiently explained that the viper
had recognized a Philadel phiaLawyer and extended professional courtesy. Theexplanationwasbut
one of countless great pleasures in these years of rules committees service.

Judge Levi noted that the Supreme Court has sent to Congress the proposed amendmentsto
Civil Rules 23, 51, and 53 recommended by the Standing Committee to the Judicial Conference.
The amendments are scheduled to take effect this December 1, absent action by Congress.

Judge Levi reported that "minimal diversity" class-action legidlation has been pending in
Congress for several years, and that there seemsto be heightened interest thisyear. The main bills
appear to be S. 274 and H.R. 1115, which are nearly identical. Some provisions in these bills
overlap the pending Rule 23 amendments that deal with notice and settlement, and appear to
supersede the recent amendment that added the permissive interlocutory appeal provisions of Rule
23(f). The provisions that overlap with the pending amendments create the possibility of a
supersession nightmare should legislation be enacted before the December 1 effective date of the
amendments.
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Judge Rosenthal observed that the pending bills call for very detailed class-action notices.
Even asit would be amended, Rule 23 does not require so much detail. It isdifficult to understand
how so much information can meet the desire for plain expression.

Judge L evi concluded thediscussion by notingthat in March the Judicial Conference adopted
aresolution on minimal-diversity class-action legislation that is consistent with the position urged
by the Advisory Committee and Standing Committee last year. The resolution was adopted on a
joint recommendation of the Standing Committee and the Judicial Conference Federal-State
Jurisdiction Committee. Thisisthefirst timethe Judicial Conference hasrecognized that minimal-
diversity jurisdiction may prove useful in addressing the challenges posed by overlapping,
duplicating, and competing class actions. The Judicial Conference has properly refused to advance
more specific suggestions, leaving the details to be devel oped by Congress.

Minutes
The minutes of the October 3-4, 2002 meeting were approved.
Local Rules Project

The Standing Committee launched the Local Rules Project nearly twenty years ago.
Congress was concerned then, and continues to be concerned, about the proliferation of local court
rules. Local rules are authorized by statute, 28 U.S.C. § 2071, and have proved very useful in
addressing details of practice that are too fine for resolution by national rule and that may
accommodate distinctivelocal circumstances. At the sametime, local rulesmay surprise evenlocal
practitioners and often prove confusing to lawyersfrom other districts. And local rulesare adopted
without review by Congress. Earlier phases of the Local Rules Project identified several good
practices developed in local rules and led to adoption of these practices into the national rules.
Problem ruleswere identified and addressed by the individual districts. The impetus was provided
for adopting the requirement that local rules conform to a uniform numbering system developed by
the Judicial Conference.

After thisbeginning, the Local Rules Project has once again undertaken amassive catal ogue
and survey of local rules. Even on aconservative approach to counting, there are nearly 6,000 local
rules. Mary Squiers has completed the catalogue and has come along way with areport that seeks
to identify local rulesthat may be invalid because they violate the command of § 2071, repeated in
Civil Rule 83, that local rules must be, as Rule 83 says, "consistent with — but not duplicative of
— Acts of Congress and rules adopted under 28 U.S.C. 88 2072 and 2075." Thefirst phase of the
report focuses on rel ationships between local rulesand the Civil Rules. Onehundred forty-six pages
of this Report were presented to the Standing Committeein January. The Standing Committee has
asked the several advisory committee reportersto review thiswork, and has asked that thework and
the Reporters’ comments be presented to the Civil Rules Committee.

Discussion of the Local Rules Report began by examining three general areas of inquiry.
How far should the Standing Committee pursue perceived inconsistencies between local rules and
national rules? What level and type of duplication deserves challenge? How frequently should the
Judicial Conference attempt to develop "model” "local" rules?

Inconsistency between alocal rule and a national rule or statute may be apparent. But few
district courts are likely to defy controlling law in thisway. Inconsistency ismorelikely toinvolve
an attempt to limit discretion conferred by a national rule, or more vaguely to interfere with the
"spirit" of anational rule. Local rulesof this sort may be adopted in response to wide and persisting
differences among judges of a single court. Achieving consistency in loca practices may be a
valuable goal. We may not wish to adopt an approach that challenges every practice that may seem
to depart from the subtler implications of national law.
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Another dilemmaariseswhen alocal ruleisboth inconsistent with anational rule and better
than the national rule. One recent episode providesaclear illustration. The Ninth Circuit Judicial
Council, surveying local rules within the Circuit, found many rules that authorize a direction to
submit proposed jury instructions beforetrial begins. Those rules are inconsistent with Civil Rule
51. But when the Ninth Circuit suggested that Rule 51 should be amended to authorize these local
rules, the Advisory Committee concluded that thereis no reason for disparity among district courts
— and that Rule 51 should be amended to authorize all districts to follow this practice. This
amendment is now pending in Congress. An older illustration is provided by the numerical limits
on numbers of Rule 33 interrogatories. The Rule 33 limits were adopted after years of experience
with different local rules that were at least arguably inconsistent with Rules 26 and 33.

Theinterrogatory limitsilluminate another dimension of theinconsistency dilemma. Local
rulesmay provide excellent testsof the desirability of new rules. Thesetestscannot meet thecriteria
of rigorous social science. Nonetheless, they can provide information far more valuable than
intuition and imagination. The Civil Justice Reform Act reflected agreat faith in the value of local
experimentation. Not long ago, the Advisory Committee considered amending Rule 83 to permit
l[imited-time experiments with local rules inconsistent with the national rules. The idea was put
aside, without finally determining its worth, for fear that it would be inconsistent with the § 2071
direction that local rules be consistent with the national rules.

Duplication of the national rules also presents some complications. It isindeed undesirable
simply to incorporate large portions of anational rulein alocal rule— at best much timeiswasted,
and at worst the omissions may mislead. Inaccurate paraphrasing is at least as bad. Some
duplications, on the other hand, may be useful guides. The Report, for example, notes that 24
districts direct that their local rules must be construed consistently with the nationa rules and
statutes. Although these provisions duplicate § 2071 and Rule 83, they can be important reminders
to practitionerswho have not thought to look to those sources or who may fear that thelocal district
is not sympathetic to those constraints. Another exampleis provided by local rules that state that
thelocal arbitration planisvoluntary. Althoughtheunderlying statutes makeit clear that arbitration
isvoluntary, areminder that the court is aware of this fact can provide useful reassurance.

Model rules also present problems. Many difficulties arise if they are drafted by Rules
Enabling Act bodies. Thefull Enabling Act processis bypassed, losing the important contributions
made by many different actors. One of the actors bypassed in the model rule process is Congress,
a fact that may stir genuine concern both in Congress and the rules committees. Careful
development of model local rules, moreover, could distract a rules committee from its central
responsibility to attend to the national rules. There evenisan inherent contradiction in choosing to
work toward uniformity through model local rules, not a national rule.

If it is generally unwise for a national rules committee to sponsor a model local rule, the
alternativesareeven morefragile. Other Judicial Conference committees, or judicial administration
officers, act completely outside the national rules-making process. The danger to the national rules
is apparent.

These observations are not meant to deny any role for model rules. Model local rules may
be useful asto topicsthat are not addressed by national rules and that do not seem likely to be soon
addressed by national rules. The model rule on attorney conduct isagood example. Y earsof study
by the Standing Committee’s project on Federal Rules of Attorney Conduct show that these
guestions do not yield readily to national rulemaking.

Professor Coquillette noted that the Local Rules Project Report on local civil rules is
continuing, and that action will be taken carefully.
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Judge Scirica explained further that the troubling instances of inconsistency or duplication
will be pointed out to the chief district judges. The circuit councils may become involved.
Inevitably there will be some disagreements over the findings of inconsistency or duplication. But
it seemslikely that satisfactory resolutionswill be reached in most cases. The Standing Committee
is not now asking for formal reactions by the advisory committees, but all advice is welcome.

Judge Levi observed that one important problem arises when thereis no national ruleand an
aggressive local rule takes on a complicated and sensitive problem. One example might be posed
by the local rule in the District of South Carolina that appears to prohibit sealing any settlement
agreement filed with the court. A flat-out bar on sealing would be very troubling, given the
compelling reasons for protecting privacy and the occasional need to file a settlement agreement.
But theforce of thelocal ruleisdrawn by another local rulethat permits ajudge to depart from any
other local rule when thereis good cause. They do permit sealed settlement agreementsto befiled
when thereisgood reason. Another illustration isprovided by alocal rulethat prohibits an attorney
who seeks to represent a class from seeking out class members before the class is certified. That
direction does not seem inconsistent with Rule 23, which is silent on the issue, but it deals with a
very important aspect of class-action practice.

Judge Scirica added further cautions about the approach to local rules. The project may
identify rulesthat should be adopted as national rules. On the other hand, the project — like Rule
83 and § 2071 — does not deal with "standing orders.” Vigorous attemptsto cabin local rulescould
easily drive distinctive local practices into standing orders or even further underground.

Professor Coquillette concluded this discussion by stating that it isimportant to remember
that the focus of the Local Rules Project is on assisting the district courts. Mutual education is
important.

Legislation Report

John Rabigl noted that the Administrative Office has focused its energy on three areas of
legislation: minimal-diversity class-action bills; a Senate " sunshine” bill; and the e-government act.

In the class-action area, the Senate Judiciary Committee hasreported out S. 274. Action by
the Senate could come soon. HR 1115 seemsto differ from S. 274 only by retaining aright to appeal
acertification decision. The chair of the House Judiciary Committeeisinterested in pursuing this
bill.

Senator Kohl hasintroduced a"sunshine" bill in each Congressfor several years. Inthe past,
the bill has been resisted primarily because of its restrictions on Civil Rule 26(c) protective orders.
Attentioninthe Senateisnow being focused on seal ed settlement agreements. The District of South
Carolinalocal rule has drawn publicity. The Federal Judicia Center is studying the incidence and
use of settlement agreementsthat are filed under seal; areport on the study’ s progress will be made
at this meeting.

Theelectronic government statute has been enacted. It requiresthat in afew yearsthe public
have access to al electronically filed cases. Thejudiciary isworking on implementing electronic
filing; al courts should have the necessary equipment by 2006. The statute requires that all local
rules be posted on the court’ sweb site; almost al districts do that now, and post standing orders as
well.

Theelectronic government statute al so requiresthe Supreme Court to adopt rulesthat protect
privacy. Thejudiciary is seeking amendment of the statute provision that requires courts to accept
unredacted documents. Some courts now, under Judicial Conference policy, require redaction of
social security numbers. Legislation has been introduced to undo the statutory provision, and to
delete the requirement to adopt court rules. The Federal Judicial Center isworking on these privacy
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issues, particularly for the Court Administration and Case Management Committee, which has
primary Judicial Conference jurisdiction in these matters.

The concern with redacted documents arisesin part from the Department of Justice’ swish
to submit unredacted documents aswell as redacted documents. It believesthat the full unredacted
document may becomerelevant in alater proceeding, and prefersthat the court be required to keep
it rather than force the parties to keep it.

It was noted that the question of filing unredacted documentstiesto our agendaitem on Civil
Rule12(f). Aselectronicfilingtakesover, it becomesincreasingly important to definewhat it means
to "strike" a portion of a pleading. It also becomes important to know just what electronic
capabilities the court systems have, or can develop.

Syle Project

Subcommittees A and B haveworked through Civil Rules1-7.1and 8-15respectively. After
further revisions by the Standing Committee Style Subcommittee, these rules are ready for
consideration by the Advisory Committee. The goal is to approve these drafts with a
recommendation to the Standing Committeefor publication. Publication, however, need not bethis
summer. Instead, additional styled rules will be accumulated for publication in a larger package.
It may prove desirableto publish atotal of three packages over the course of the project. Thelength
of the comment period to be set for each package remains to be decided.

Rule 1. Earlier style drafts called for the "economical™ determination of every action. The present
draft reverts to the present rule, calling for "inexpensive' determination. The change back to the
present rule was made for fear that "economical” may change the meaning — indeed, the reason for
considering "economical" was the weary belief that few actions are determined inexpensively.

Thecommittee decided that "and proceeding" should be added at theend, so therulewill call
for thejust, speedy, and inexpensive determination of "every action and proceeding.” Thisaddition
will makethe second sentence congruent with thefirst. The Style Subcommittee suggested that "and
proceeding” should not be added because it "doubts whether speed and thrift are as relevant to
proceedings as actions." Those doubts themselves seem to reflect a substantive concern. Present
Rule 1 callsfor these good thingsin "all suits of acivil nature." That embraces every event that is
governed by the Civil Rules. Rule 1 now extends to anything that would be characterized as a
"proceeding” rather than an action. OneexampleisaRule 27 petitionto perpetuate testimony before
an action can be brought. It was argued that now there are proceedings that are not "suits of acivil
nature," so the adoption of "and proceeding” broadens the rule. The proponent of this argument,
however, conceded that it is a good thing to broaden the rule in thisway, and that the good thing is
within the scope of the Style Project. Other proponents of adding "and proceeding” adhered to the
view that infact Rule 1 now appliesto all actions and proceedings and it would change its meaning
to omit "and proceeding.”

Style Rule 1 was approved, with the addition of "and proceeding.”
Rule 2. Style Rule 2 was approved.
Rule 3. Style Rule 3 was approved.

Rule4. It was agreed that throughout therules, it is proper to substitute "minor” for "infant." Asold
understandings fade, there is an increasing risk that "infant" will be mistaken to mean a person of
very young years, not the intended meaning of anyone not yet legally an adult.

Style Rule 4(c)(3) reflects a change urged by Subcommittee A. The second sentence now
saysthat the court must direct service by amarshal or by someone specially appointed if the plaintiff
is authorized to proceed under 28 U.S.C. § 1915 or § 1916. This expresses the intended meaning
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better than the original direction that an "appointment” must be made. The new Style Draft was
accepted without change.

(Later discussion of Rule 12(a)(1)(A)(ii) led to adoption of a motion that Rule 4(d)(3) be
amended to conform to an amendment of Style Rule 12: "until 60 days after the date when the
request [for awaiver] was sent — or until 90 days after the request [for awaiver] was sent if the
defendant was addressed outside any judicial district of the United States.")

Rule4(e) isoneillustration of aglobal question that remainsunder consideration by the Style
Subcommittee. The rules refer in seemingly haphazard fashion to statutes, laws, federal, United
States, Constitution and laws, Constitution or laws, and so on. For the time being, the style drafts
carry forward the present language, although "United States" is substituted for federal. If further
research makes it seem safe, a uniform expression will be adopted.

Rule 4 presents puzzling variationsin the use of "shall" and "may" in describing the modes
of service. Rule 4(e), for example, says that service "may be effected.” So does Rule 4(f). Rule
4(g), onthe other hand, says service"shall be effected.” So do Rules4(h), (i)(1), and (j); 4(i)(2) says
"iseffected.” Professor Rowe' sresearch suggeststhat the distinctionswere deliberate, but that it is
difficult to guesswhat distinctionswereintended. Thechangeto"may,"” "shall,” and"iseffected by"
occurred about ten years ago. The central notion seems to be that the listed methods are the only
valid methods of service. Thereismuch to besaid for adhering to "must” as the uniform command.
But Professor Carrington, who wasthe Advisory Committee Reporter at thetime, recallsclearly that
thedistinctionsweredeliberate. The underlying purpose of the distinctions, however, hasbeen lost.

It was asked whether the best expression would be: "to serve an individual, a party must,”
and so on. That seems|lessjarring than to say that you must serve an individual — a plaintiff may
name multiple defendants, intending to serve some only if others cannot be served. This practice
is so well established that the present language is not likely to be read to mean that al named
defendants must be served, but clear expression seems important.

Professor Kimble suggested that any departure from the present words, whether they be may
or must, would be substantive.

The Committee voted to adhere to the language of the present rule. Style Rule4 will reflect
"may" or "must" according to the present rule.

The Style Draft of Rule 4(e) refers to an individual "who has not waived service." The
present rulerefersto anindividua "fromwhom awaiver has not been obtained andfiled.” Thefiling
requirement is substantive and cannot be deleted from the Style Rule. The Committee voted to
restore"filed." The Style Subcommittee may develop an expression more graceful than the present
rule. One possible dternativeisillustrated in the materials: " an individual — other than a minor,
an incompetent person, or a person whose waiver of service has not been filed — may be served *
* * " This might be further improved, for example by referring to "a person for whom awaiver of
service hasnot beenfiled,” dispelling any implication that the description islimited to aperson who
has waived service, but whose waiver has not been filed.

Other Style Rule 4 questions were discussed. It was decided that Style Rule 4(a)(1)(C)
should not be expanded to include a requirement that the summons list an e-mail address — that
would be a substantive addition. It also was decided that the rearrangement of provisionsin Style
4(d)(1) does not create any implication that a plaintiff has a duty to seek awaiver of service. The
referencein Style 4(i)(1)(B) to "acopy of each” is clearly limited by context to mean a copy of the
summons and of the complaint. No change need be made.

Style Rule 4(i)(4), drawing from present Rule 4(i)(3), inadvertently refers to allowing a
"plaintiff" areasonable time to cure afailure to serve. A party other than a plaintiff may need to
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effect service under Rule 4(i). Style 4(i)(1), (2), and (3) all say "party.” In each of three placesin
(1)(4), this should become "party": the court must allow aparty areasonabletimeif (A) the party has
served either the Attorney General or the United States Attorney, or if (B) the party has served an
officer or employee of the United States.

With these changes, Style Rule 4 was approved.

Rule 4.1. Again, it was noted that the references to a United States "statute” or "law™ will be
considered further as the Style Project proceeds. The Style Subcommittee was asked to consider
whether the caption should be "serving other process,” in line with the caption of Rule 5 and the
captions for Rule 4 subdivisions.

Style Rule 4.1 was approved.

Rule 5. The Committee recommended a change in Style Rule 5(a)(1)(E), so it would read: "(i) a
written notice, appearance, demand, or offer of judgment, or (ii) asimilar paper.”

It was observed that present Rule 5(a) providesfor service "upon each of the parties.” Style
Rule 5(a) callsfor service "on every party.” Does "each" mean "every"? Rule 68(a), for example,
directs service of an offer of judgment on "the adverse party.” Isservicerequired on every party by
Rule 5(a)? A committee member stated that in his practice experience, an offer of judgment is
served on all parties. The Committee did not make any recommendation on this question.

Style Rule 5(c)(1)(B) saysthat when a court ordersthat designated pleadings not be served
on other defendants, crossclaimsand thelike "will betreated asdenied or avoided by all ether parties
who are not served * * *." Present Rule 5(c) refersto "other" parties. The Committee agreed that
Tother" parties shol parties should be restored unless the changeis clearly justified by showing that thereisno
change in meaning and that the present meaning is better expressed by "who are not served.”

Style Rule 5(d)(2)(A) says that a paper isfiled by delivering it "to the clerk." The present
rulerefersto the "clerk of court.” It was asked whether an unelaborated reference to "clerk™ might
bereadto mean"law clerk." Professor Kimblenoted that the Style Rulesrefer to "clerk” throughout.
It was observed that the Appellate Rules uniformly refer to the circuit clerk. The Bankruptcy Rules
refer to the bankruptcy clerk, and Bankruptcy Rule 1001 includes a definition. Further discussion
suggested that in this particular instance, there may seem to be a change of meaning if we delete " of
court.” The Committee voted to restore "of court,” but only in Style Rule 5(d)(2)(A). The Style
Subcommittee suggested "court clerk.” This was discussed as a question of style. "Clerk" can
remain in the other rules, at least until they are considered individually.

StyleRule5(d)(2)(B) saysthat apaper isfiled by delivering it to ajudgewho agreesto accept
itfor filing. Present Rule5(e) saysthat "the judge may permit the papersto befiled with thejudge.”
It was asked whether the change is proper — does it change meaning, and in any event should it
suffice to persuade any judge of a multi-judge court to accept a paper for filing when the case has
been assigned to another judge? It was observed that the present rule was written before common
adoption of individual assignments, and that some courts still do not have individual assignments.
A committee member suggested that in practiceit may be important to be able to file with the first
judgewho can befound. Thejudge srole, moreover, isonethat doesnot interferewith the assigned
judge’ s control of the case: all thejudge doesis note the filing date on the paper and promptly send
the paper to the clerk. There is no risk that by accepting the paper for filing the filing judge is
interfering with the assigned judge's authority to determine whether the filing occurred after a
binding deadline or was otherwise ineffective. A motion to substitute "the" judge for "a" judge
failed.

Style Rule 5 was approved.
Rule 6. Rule 6(b) is an early illustration of an issue that recurs throughout the Style Project. The
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present rule says that "the court for cause shown may at any timeinits discretion” act in described
ways. The Style Rule has restored "in its discretion” after an original omission, and continues to
substitute "for good cause" for "for cause shown." The style consultants believe that it is better to
rely on "may" to carry all the freight that the present rules express through "in its discretion,” "for
good cause,” "on terms,” "if justice so requires,” and like terms. "May" suffices to express
discretion, and all of thefactorsthat influence an exercise of discretionto do theright thing. Present
Rule 8(c), for example, saysthat the court may treat a mistaken designation asif it were correct "on

terms, if justice so requires.” Style Rule 8(c) says simply that the court may do so.

It was observed that "may" means that there is authority to do something. That does not
always mean that the court can refuse to do it.

It wasasked whether thevariationsin expression reflect differencesof meaninginthe present
rules. Thereply was that many of the present rules provisions were expressly bargained for in the
rulemaking process. A further observation was that although the style proponents may beright in
theory, these rule provisions have been crafted deliberately and should not all be changed lightly.

Looking specifically to Rule 6(b), it was noted that "for good cause” tellslawyerswhat they
need show to persuade the judge to extend time. It is not enough simply to ask. The ruleis much
used. It should not be changed. The Style draft hasit right.

Turning to Style Rule 6(b)(2), it was noted that present 6(b) says that the court "may not"
extend thetime limits set by specified rules. The Style draft says"must not." The committee voted
to return to "may not," recognizing that this issue may be revisited on a global basis as the project
continues.

With the change in Rule 6(b)(2), Style Rule 6 was approved.
Rule 7. Two Rule 7(a) questions were discussed.

First, present Rule 7(a) calls for an answer to a crossclaim "if the answer contains a cross-
clam.” Style Rule 7(a)(3) omits the limit that the answer contain acrossclaim. Deleting the limit
seemsto expand the meaning of the present rule, astep not to be undertaken inthe Style Project even
if itseemsagoodidea. A crossclaimisnotitself apleading, but under Rule 13(g) isonly something
that may be set out in apleading. The problem isthat a crossclaim may appear in a pleading other
than ananswer. If adefendant counterclaimsagainst two plaintiffs, for example, either plaintiff may
wish to crossclaim against the other in its reply to the counterclaim. More exotic examples may
occur aswell. A reply to acrossclaim is agood idea wherever it occurs.

Judge Thrash pointed to present Rule 12(a)(2), which states that "[a] party served with a
pleading stating a cross-claim against that party shall serve an answer thereto* * *." Thisexisting
provision provides ample authority to restyle Rule 7(a) so that it conforms to the direct command
to answer a crossclaim no matter what pleading setsit out. The Committee agreed that Rule 7(a)
should call generally for an answer to acrossclaim. The Committee Note will explain that deletion
of "if the answer contains a cross-claim" is appropriate to reconcile the two rules.

A proposal tofurther revisethestructure of Rule 7(a) wasreferred to the Style Subcommittee
for action in time for submission to the Standing Committee in June.

Style Rule 7(b) presents athorny problem. Present Rule 7(b) requires that a motion be in
writing, and provides that the writing requirement "is fulfilled if the motion is stated in a written
notice of the hearing of the motion." Style Rule 7(b) omits any reference to a written notice that
includes the motion.

One part of the difficulty is that most courts do not set motions for hearing. That might
suggest that there is no need to carry forward a provision dealing with written notice of a hearing.
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But there are hearings on some motions. Rule 6(d) requires that a written motion and notice of
hearing be served not later than 5 days before the hearing. Some efficiency can be gained by
preparing and serving a single document with a single caption, statement, and notice of hearing.
Several members noted that in many courtsit is common to do thisin one paper.

It was concluded that the Style Draft can stand. The Committee Note will state that the
statement about combining the motion and notice of hearing in a single document was deleted as
redundant. A single document can serve both purposes without need for an express reminder.

Rule 7(b) also illustrates a common question. Present Rule 7(b)(3) states that all motions
shall be signed in accordance with Rule 11. Style Rule 7 omits this statement as redundant. Rule
11 appliesto written motions by itsown expressterms. It was urged that the cross-reference should
be restored. Many peoplethink of Rule 11 asa"pleading” rule. It isuseful to remind them that it
appliesto motions aswell. A rejoinder was offered — present Rule 7(b)(3) is confusing, because
it seems to imply that all motions must be in writing. Oral motions are proper in some
circumstances, as Rule 7(b) expressly recognizes. The cross-reference "is both redundant and
infelicitous.”

The theme was repeated. Rule 11 isvaluable. We should not assume that all lawyers will
remember that Rule 11 applies to written motions as well asto pleadings. It isvaluable to remind
them.

Thesamecross-referencequestionisraised by Rules8(b) and (e), each of which redundantly
remindsthe reader that Rule 11 appliesto all pleadings. It may be urged that the cross-referenceis
valuable in each place. Lawyerstend to think of Rule 11 first and foremost as arule designed to
cabin over-eager plaintiffs. Motions, answers, and inconsi stent pleadings may each deserve explicit
reminders. Each cross-reference, moreover, may reflect specific"deals’ that were madeinamending
each of thedifferent rules. The dealsof once-upon-a-time, however, may have faded from memory.
Thereisno need to honor all old compromises after the passionsthat forged them have disappeared.

A particular difficulty was urged with respect to the Bankruptcy Rules. The Bankruptcy
Rules have their own "Rule 11." Other rules, however, may incorporate the Civil Rules that cross-
refer to Rule 11. These indirect cross-reference incorporations could become confusing in
bankruptcy practice.

A motionto restorethecross-referencein present Rule 7(b)(3) failed. Theexplanationinthe
draft Committee Note included in the agenda material s provides adequate protection.

Style Rule 7 was approved.

Rule7.1. Rule7.1raisesaquestion of the need to maintain style consistency among the different sets
of Rules. Rule 7.1(a) now requires a disclosure statement by a party "to an action or proceeding in
adistrict court.” None of these words is necessary. Rule 1 applies the Civil rulesto all actions or
proceedingsin adistrict court. But the Criminal and Appellate Rules have parallel language. The
guestion whether thisredundancy should be carried forward wasreferred to the Style Subcommittee
for disposition.

Style Rule 7.1 was approved.

Rule 8. Discussion of Rule 8 began with the distinction between "aver" and "allege." For the
present, the Style Rules will adhere to the word in the present rule — when the present rule says
"aver," the Style Rule will say "aver." And the use of "alege" will be carried forward when it
appearsin the present rule.

Style Rule 8(b)(5) offers a change from the present rule’ s "lacks knowledge or information
sufficient to form abelief," to become "lacks sufficient knowledge or information to form abelief.”
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It was suggested that thelanguage of the present ruleisdeeply embedded in practice, and approaches
"sacred phrase”" status. The order of words may have meaning. The Committee voted to restorethe
language of the present rule.

It was noted that Subcommittee B considered achangein Rule8(c). Thedraft suggested that
"comparative negligence" be added to supplement the increasingly antiquated reference to
contributory negligence. Comments on the draft suggested the conceptual superiority of referring
to comparative responsibility. Any change was rejected for fear of substantive consequences.

Style Rule 8(¢)(2) substantially simplifies the present rule. The present rule saysthat when
aparty mistakenly designates a counterclaim or defense, "the court on terms, if justice so requires,
shall treat the pleading asif there had been an appropriate designation.” The Style Rule says simply
that the court "may" do so. The Committee, recognizing the global issuesinvolved with the use of
"may" to signify discretion and the exercise of discretion by imposing conditions, voted that the Style
Subcommittee should redraft the Style rule to include something about "terms’ and justice so

reguiring.

The Style Subcommittee al o was asked to consider whether to delete "inconsistency” from
the caption of Rule 8(d).

Style Rule 8 was approved, subject to the Style Subcommittee’ s reconsideration of 8(c)(2).

Rule 9. Style Rule 9(a)(2) provoked renewed discussion of the difference — if any — between an
alegation and an averment. The present rule calls for a "specific negative averment.” Some
Committee membersprefer "allegation,” including thosewho have changed their mindsonthisissue
asthe Style Project continues. Tothem, "aver" seemsantiquated. Othersfind anuanced distinction.
Somedictionariesgive"aver" astronger meaning. Garner’ sdictionary saysthat "aver" "hasitsplace
in solemn contexts— it should not belightly used.” Garner saysthat "[t]o allegeisformally to state
amatter of fact as being true or provable, without yet having proved it. The word once denoted
stating under oath, but thismeaning no longer applies. * * * Allege should not be used asa synonym
of assert, maintain, declare, or claim. Allege has peculiarly accusatory connotations. One need not
allege only the commission of crimes; but certainly the acts alleged must concern misfeasances or
negligence.” Some of the uses in the present rules seem questionable. Rule 23.1, for example,
describes what the complaint isto allege. But it also requires verification, alevel of solemnity that
is better matched by aver. If weareto make distinctions at thislevel, we must be very careful. The
only way to make sure that meanings are not changed isto carry forward, as the current Style drafts
do, whichever word appears in the present rule. For the time being, the drafts will adhere to the
present rule. But this question remains open to further consideration as the Style Project goes
forward. "Specific negative averment” will remain in Rule 9(a)(2). But "and" will be changed to
"that,” or perhaps"which": "aparty must do so by [a] specific negative averment and that must state
any supporting facts* * *"; or "by [a] specific negative averment, and which must state * * *."

The question posed by Rule 9(b) is whether there should be any restyling, beyond changing
"shall" to "must.” The Style Draft asit stands now seemsto do no harm. It was agreed that despite
the intense scrutiny that regularly fixes on Rule 9(b), the Style Draft changes are acceptable.

Style Draft Rules9(c), (d), and (e) al ssmplify the corresponding present rules. The present
rules say "it is sufficient to" plead in the described way. The Style Draft saysin each place that a
party "may" plead in the described way. The change alters the meaning. The present rule says
expressly that such pleading suffices. The Style Draft does not. The Committee voted that the
sufficiency concept should be restored. The Style version should find a graceful way to say: "It
suffices to aver generally,” and so on.

Rule 9(h)(3) provided the occasion for areminder that the Style Subcommittee continuesto
consider the question of cross-references within asinglerule. The current Style draft of (3) cross-
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refers to all of subdivision (h) by saying: "within this subdivision.” Alternatives include: "this
subdivision (h)"; "subdivision (h)"; Rule 9(h)(1); and still others.

With these changes, Style Rule 9 was approved.

Rule10. StyleRule 10(a) includesachangethat was not before Subcommittee B: the pleading must
have a caption with statifig the court’sname* * *." It was agreed that the change is a question of
style, and some preferences were expressed for adhering to "with."

So too, it was agreed that the Style Rule 10(b) change from "To facilitate clarity” to "If it
would promote clarity” is a matter of style within the discretion of the Style Subcommittee.

Present Rule 10(c) says: "A copy of any written instrument which isan exhibit to apleading
is a part thereof for all purposes.” An earlier Style draft dropped any reference to writing or an
instrument. Writing has been added back: "An written exhibit attached to apleading isapart of the
pleading for al purposes.” Discussion of these changes began by asking whether the word
"instrument” is broad enough to cover any written exhibit, or whether dropping "instrument”
broadens the meaning of therule. 1s"instrument” used in a narrow sense to denote such documents
as a contract or adeed, or doesit cover any writing? What about a photograph or a drawing?

Turning to "written,” it was suggested that it isagood ideato treat nonwritten exhibitsaspart
of the pleading. A videotape of an allegedly defamatory tel ecast would be an example — the court
should be entitled to view the tape and rule that the offending statements were not defamatory. But
deleting "written” isamatter of style only if we are confident that Rule 10 now embraces an exhibit
in any medium that can be "attached" to a pleading.

A motion to delete "written" from the Style rule failed.

It was noted that Rule 10(c) does not limit what can be attached as an exhibit. It only
addresses the question whether the attachment can be treated as part of the pleading. The most
obvious conseguence is consideration on a Rule 12 motion without need to convert to summary-
judgment procedure. A motion was made to restore two thoughts from present Rule 10(c): "A copy
of any written instrument which isan exhibit * * *." It was suggested that "which is an exhibit" is
not needed — "a copy of any written instrument attached to apleading is a part of the pleading for
all purposes’ saysit al. Thismotion carried, subject to final styling by the Style Subcommittee.

With these changes, Style Rule 10 was approved.

Rule 11. The present Style Draft of Rule 11(a) restores a present-rule word that had been deleted
fromearlier styledrafts: "Unlessaruleor statute specifically statesotherwise* * *." Therestoration
was welcomed. A change in Style Rule 11(b)(1) also was approved, deletlng three words:
"unnecessary delay or expense

Rule 11(c) now providesthat the court may impose asanction "upon the attorneys, law firms,
or partiesthat have violated * * * or are responsible for the violation." Style Rule 11(c) calsfor a
sanction "on the attorney, law firm, or party that violated therule." The Guidelinescall for drafting
in the singular. But that makes it all the more important to restore "any," to make it clear that
sanctions may beimposed on each of multipleviolators. Thisisnot stylealone. A motiontorestore
"any" was adopted.

Present Rule 11(c)(1)(A) introduces the safe harbor added in 1993 by saying that a motion
for sanctions "shall not befiled * * * unless." Style Rule 11(c)(2) says the motion "may befiled *
** only if." The Style Rule change was challenged. The emphasis provided by "shall not be filed
unless’ wasimportant in 1993. Rule 11 isvery closely read by the bar. We should be reluctant to
changeit. Rule 11 issoimportant that even the "flavor” of present drafting should be protected. A
motion to restore the emphasis of "shall not be filed unless" was adopted.
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With these changes, Style Rule 11 was approved.

Rule12. Discussion of Rule 12 began by noting that Subcommittee B found many problemsin Rule
12 that cannot be fixed within the limits of the Style Project. Rule 12(b), for example, says that if
aresponsive pleading is permitted, a motion asserting any of seven enumerated "defenses’ must be
made before pleading. But Rule 12(h) says that some of those same defenses may be raised later.
This and other internal conflicts seem to present matters of substance. An effort will be made to
redraft Rule 12 as a"Reform Agenda” item in time to meet or beat adoption of the Style Rules.

The Style Draft of Rule 12(a)(1)(A)(ii) was questioned for clarity and fidelity to the present
rule. A motion was adopted to rewriteit: "within 60 days after the request [for awaiver] was sent,
or within 90 days after therequest [for awaiver] was sent if the defendant was addressed outside any
judicial district of the United States.” A parallel change should be made in Rule 4(d)(3).

The question was raised whether Style Rule 12(a)(3) should be modified to adhere more
closely to the present language. The present language, adopted in 2000, refers to suit against a
government employee "sued in an individual capacity for acts or omissions occurring in connection
with the performance of dutieson behalf of the United States." The Style Draft changesthisto "acts
or omissions occurring in connection with duties performed on behalf of the United States." It was
pointed out that the draft language may imply actual performancein away that the present language
does not. This question was dispatched by observing that the analogous provision in Rule 4(i) has
been changed by the Style Draft in the same way as Rule 12(a)(3), and no one has objected to the
changein Rule 4(i) Rule 12(a)(3), indeed, was amended in 2000 only to parallel the simultaneous
Rule 4(i) amendment. The Style Draft stands asit is.

Present Rule 12(e) provides for a motion for a more definite statement made "before
interposing a responsive pleading.” This timing element is missing from Style Rule 12(e). The
guestion whether it should restored went in two directions. One was the observation that in some
courtsit iscommon practiceto file both an answer and amotion for amore definite statement. The
theory seemsto be"thisismy answer if | have properly unravel ed thisincomprehensible complaint,
but if | have failed to understand | should have a more definite statement.” The other direction
suggested that the motion should be made before a responsive pleading, and that this practice so
inheresin the rule that the present statement isredundant. To file aresponsive pleading isto show
that the party can reasonably framearesponsive pleading. After brief further discussionthequestion
was dropped without any motion to change the Style Draft.

Subcommittee B originally asked whether an earlier draft of Style Rule 12(h)(3) adequately
emphasizes the court’ s obligation to raise the question of its own subject-matter jurisdiction. The
revised Style Draft does nothing to weaken thislong tradition, and can stand as it is.

With the change in rule 12(a)(1)(A)(ii), Style Rule 12 was approved.
Rule 13. Style Rule 13 was approved.

Rule 14. The Style Subcommittee was asked to consider whether afew more words may be deleted
at the beginning of Style Rule 14(a)(1): Afterthe-actiontscommenced; A defending party may * *

x N

A style protest was voiced. The second sentence of Rule 14(a)(1) beginswith "But." That
isjarring. We should avoid it when possible. The Committee did not recommend any change.

Present Rule 14(a) allowsimpleader morethan 10 daysafter serving theoriginal answer only
on motion "upon noticeto all parties." An earlier Style Draft carried forward the notice provision,
but it has been deleted. It was asked whether this explicit reference to the notice requirement that
Rule 6(d) attaches to all written motions should be deleted. Third-party practice is confusing and
confused. The redundancy with Rule 6(d) has always been there, and it may serve a valuable
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function asaclear reminder. Perhaps thereis no confusion now about the notice requirement, but
deletion might lead to eventual confusion. Thisconcernwasmet with the response that one purpose
of the Style Project isto delete redundant cross-references. The Committee Noteswill all say that
thereisno changein meaning. Although therewill beaninterval inwhichlawyerscompareoldrule
language to new Style Rulelanguage, courtswill be alert to prevent changes of meaning. A motion
to restore the notice provision failed.

Asamatter of style, the Style Subcommittee was asked to consider dividing the lengthy final
sentence of Style Rule 14(c)(2) into two sentences.

Style Rule 14 was approved.

Rule 15. It was observed that in many courts thereisno meaning in the provisionin Rule 15(a) that
cuts off the right to amend once as a matter of course if the action is on the trial calendar. These
courtsdo not have atrial calendar. This question was discussed by Subcommittee B, however, and
it was decided that no change should be made. Any change would alter the meaning of Rule 15(a).
Some courts still have atrial calendar.

It was noted that the final sentence of present Rule 15(d) provides for pleading in response
to a supplemental pleading "if the court deemsit advisable." Style Rule 15(d) changes"deems’ to
"considers." The two words feel different. "Deems" seemsto imply afinding. "Considers’ isa
lesser word. No response was made to this observation.

The protest about beginning a sentence with "but" in Style Rule 14(a)(1) was renewed by
protesting the decision to begin the last sentence of Style Rule 15(d) with "And." There was no
reaction beyond the observation that thisis modern style.

Style Rule 15 was approved.

Rules 1-15: With therevisionsto be madein some of therules, the Committee voted to submit Style
Rules 1 through 15 to the Standing Committee in June for approval for publication together with
such additional Style Rulesto be submitted later aswill make aconvenient packagefor thefirst Style
Rules publication.

Rule5.1

28 U.S.C. § 2403 directs a court of the United States to certify to the Attorney General the
fact that the constitutionality of an Act of Congress affecting the public interest has been drawn in
guestion. Certification also must be made to a state attorney general when the constitutionality of
a state statute affecting the public interest is drawn in question. Certification is not required,
however, if "the United States, or any agency, officer or employee thereof” is a party, or the " State
or any agency, officer, or employee thereof" is a party.

The § 2403 requirement is supported by the final three sentences of Civil Rule 24(c). The
first two of these sentences repeat the command of 8 2403. The last sentence directs a party
challenging the constitutionality of legislation to cal the court’s attention to the court’s
"consequential duty.”

Appellate Rule 44 implements § 2403 in termsthat depart in several directionsfrom present
Civil Rule 24(c). During the publication period for the Appellate Rule 44 amendment that added
Appellate Rule44(b), expanding Rule 44 to deal with state statutesaswell asfederal, aUnited States
District Judge commented that the Civil Rules should be amended to provide better notice of the §
2403 obligation. The apparent source of concern isthat Rule 24(c) is part of the intervention rule,
and ismorelikely to be consulted by a nonparty who wishesto join a pending action than by a party
who is framing an action.
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A draft Rule 5.1 has been prepared to locate the § 2403 obligation in amorevisible placein
therules. The draft also addresses the question of establishing parallels with Appellate Rule 44 as
part of the continuing quest to increase the concurrence of provisionsthat addressthe sameissuein
different setsof rules. The draft has been revised several timesin consultation with Department of
Justice staff.

The draft presented with the agenda materials expands to some extent the certification
obligations imposed by § 2403. Although it duplicates Appellate Rule 44 in some respects, it also
departsfrom Rule 44 in several respects. The Department of Justice believesthat the departuresare
justified by the differences between district-court litigation and appellate litigation. It is most
important to ensure notice to the Department at the trial-court stage so that it can exercise the
statutory right to intervene and participate in building the record that presents the constitutional
guestions. Notice at the appeal stage isimportant primarily in cases that have not already come to
the Department’ s attention.

Theagendadraft has been sent to the A ppellate Rules Committee, but they meet in mid-May
and have not had an opportunity to respond to the draft.

Although it has been suggested that the Committee Note might describe the reasons for any
deviationsthat are made from Appellate Rule 44, the draft Note does not do that. To the extent that
different provisions may be recommended, it should suffice to make the case for differencesin the
Report to the Standing Committee.

Presentation of the Rule 5.1 draft was accomplished by noting the waysin which it departs
from § 2403 and the ways in which it departs from Appellate Rule 44.

Both the Rule 5.1 draft and Appellate Rule 44 depart from § 2403 in at |east three ways.

First, each appliesto aparty who "questions' the constitutionality of astatute. Section 2403
applies when the constitutionality of astatuteis"drawn in question.” There may be adifferencein
tone and meaning. Constitutional questions frequently are raised in a conditional and subordinate
waly by arguing that a statute should beinterpreted so asto avoid the need to confront constitutional
guestions that might be raised by alternative interpretations.

Second, 8§ 2403 applies only to a statute "affecting the public interest.” Both draft Rule 5.1
and Appellate Rule 44 delete this restriction, requiring notice when a challenge addresses any Act
of Congressor statestatute. Thisexpansion of the statutory certification requirement flowsfromthe
belief that the Attorney General should be the first to determine whether an act affects the public
interest. The court retains control at the stage of determining whether 8 2403 establishes aright to
intervene.

Third, 8 2403 does not require notice to the Attorney general if a United States officer or
employeeisaparty. Both Appellate Rule 44 and draft Rule 5.1 require notice when an officer or
employeeisaparty, but is not sued in an official capacity. With respect to an Act of Congress, the
United States Attorney General often will have notice under Civil Rule 4(i) of an action against a
United States officer or employee in an individual capacity, but not always.

Draft Rule 5.1 departs from Appellate Rule 44 in six ways, one of them drawing from the
provisions of Civil Rule 24(c).

First, draft Rule 5.1 provides greater detail than Rule 44 in addressing the notice that a party
must file. The notice must state the question and identify the pleading or other paper that raisesthe
guestion.

Second, draft Rule 5.1 goes beyond the Rule 44 requirement that the notice befiled with the
court. It also requiresthat the notice be served on (or perhaps sent to) the Attorney General. Service
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would be accomplished in the manner provided by Civil rule 4(i)(1)(B), which callsfor certified or
registered mail. The draft does not substitute this requirement for the court’ s 8 2403 duty to certify
the fact of the challenge to the Attorney General, but adds to it. The Attorney General thus gets
notice twice, once from the party who raises the question and once from the court. Thisdual-notice
reguirement was drafted because the Department of Justice wishes to make quite sure that notice
comes to its attention in timely fashion.

Third, adhering to the statute, draft Rule 5.1 providesthat the court must certify the question
to the Attorney General. Appellate Rule 44 transfers the certification duty to the clerk. (It may be
that on appeal itiseasier to substitute the clerk for the court because Rule 44, in common with draft
Rule 5.1, dispenses with the need to determine whether the challenged statute affects the public
interest. The substitution may be complicated, however, by the need to determine whether aUnited
States officer or employee who is a party has been made a party in an official capacity.)

Fourth, draft Rule 5.1 explicitly provides that a court that raises a question as to the
constitutionality of a statute must certify that fact. Appellate Rule 44 is silent on this question,
leaving the matter to interpretation of the § 2403 "is drawn in question” phrase.

Fifth, draft Rule 5.1 includes a specific provision for setting atimeto intervene. Appellate
Rule 44 has no similar provision.

Finally, draft Rule5.1, adapting aprovisionin Civil Rule 24(c), providesthat aparty’ sfailure
to file the required notice, or a court’s failure to make a required certification, "does not forfeit a
constitutional right otherwise timely asserted.” Appellate Rule 44 has no similar provision.

Discussion began by asking whether thereisadifference between an "Act of Congress' and
astatute, an issue that also was discussed by Subcommittee B in reviewing Style Rule 24(c). The
Department of Justice believesthat "Act of Congress,” the statutory term, is broader than "statute.”
Even aprivate bill may affect the publicinterest. A Joint Resolution isnot astatute, but it issigned
by the President and has the force of law. The Department prefers to adhere to Act of Congress as
the term used in Rule 24(c).

The Subcommittee B discussion wasexplored. Perhapstheleast helpful termis”legislation,”
which is used in Rule 24(c) in an apparent effort to include both an Act of Congress and a state
statute. "Legislation” isnot aterm usedin official documents. Itisnot usedin Title1. "Legislation”
also might refer to a bill that remains unenacted but within the ongoing legislative process.

Turning to the double notice requirement, it was noted that the Department prefers that a
party be required to serve notice on the Attorney General, not merely to send notice. The
Department has an internal mechanism for handling mail that includes return receipts — areturn-
receipt form of mail isthe only added burden resulting from a"service" requirement. Ordinary mail
may be lost in the maze, particularly if events recur in which mail must be screened for possible
contaminating agents. The dual notice provisionisjustified. The court’s duty to certify isset by §
2403. It is appropriate to impose an additional duty on the party. It should be remembered that
defendants as well as plaintiffs may raise the constitutional challenge. Some local rules aready
impose some obligations on a party who raises a constitutional challenge.

It was observed that if the rule requires "service" on the United States Attorney General, it
also should require service on a state attorney general.

Of the three drafts presented in the agenda materials, the Department of Justice prefers the
first draft because the more compact second draft iswritten in away that may cause confusion over
the distinction between a statute and an Act of Congress — Rule 5.1(a) begins by addressing a
challenge to an Act of Congress, but 5.1(a)(1) begins "if the statute is an Act of Congress.”
"[S]tatute” in this setting might be used to narrow the reference to Act of Congress. It was pointed
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out, however, that this drafting issue could easily be addressed within the framework of the more
compact draft.

The"official capacity” question wasraised by asking about an action against aUnited States
officer or employee in an individual capacity. Commonly the defendant seeks to have the United
States assume the burden of defense, and Rule 4(i) requires service on the United States if the suit
isin connection with the performance of duties on behalf of the United States. Why should notice
be required in such actions? Inresponse, it was noted that even when the Department of Justice has
notice, it may declineto assumethe defense. At times, unfortunately, an action against anindividual
employee may arise from a deliberate and clear violation of a plaintiff’s constitutional rights. A
constitutional question addressed to an Act of Congress might be raised in such an action, and the
Department should have notice of it.

Turning to adifferent issue, it was observed that 8§ 2403 speaks of constitutionality "drawn
inquestion.” Thislanguage seems better than the draft Rule 5.1 reference to a party who questions
congtitutionality. "Drawn in question” refers more clearly to the conditional arguments often made
in support of contending for a particular statutory interpretation. The argument will be that a
different interpretation would raiseaconstitutional problem. "Drawninquestion,” further, can speak
to the court’ sduty to certify aquestion when it isthe court, not aparty, that raisesthe question. The
Department of Justice is aware of the shades of gray that are presented by the "drawn in question™
language. Thereisawaysarisk that, confronted with aconditional argument addressed to statutory
interpretation, ajudge will adopt the challenged interpretation and hold the statute unconstitutional .

It was pointed out that it is easy to begin the rulein the active voice by addressing "a party
that draws in question the constitutionality of" an Act of Congress or state statute. But if theruleis
recast to address any action in which constitutionality "isdrawn in question,” it will be necessary to
reframe the provisions that impose a notice duty on a party.

It was observed that many cases challenging a statute are filed by pro se parties. Many of
them are dismissed without further ado. Drafting must take care not to interfere with the practice
of threshold screening. And it was observed that many pro selitigantswould lovearulethat invites
them to serve notice on the Attorney General. If the court dismisses the action at the beginning,
thereislittle reason to burden the Attorney General with notice at all. By way of analogy, note that
Rule 4 requires service by the marshal in in forma pauperis actions, but screening at the beginning
protects against undue burdens. Screening also should remain useful in cases that present
constitutional challengesto statutes. Some help might be found by inquiring into experience under
similar state statutes— Pennsylvania, for example, hassuch astatute. In any event, the Department
of Justice recognizesthat the draft rule might exposeit to notices from sophisticated pro selitigants,
and is prepared to assume the burden of reviewing the notices to determine whether intervention is
warranted.

The Committee Note should point out that the rule does not interfere with the court’s
authority to dismissaconstitutional challenge before notice or certification to the Attorney General.
This formulation may help not only in cases that are dismissed at the very beginning, but also in
casesthat go forward to aconventiona Rule 12 motion to dismiss, to strike, or for judgment on the
pleadings. And it seems better than attempting to draft a provision that defers notice until the court
has determined that the constitutional challenge has some potential merit. Wedo not want toimpose
such an obligation on the court, in part because it might complicate efficient pretrial procedure.

A separate question was asked: what should be done if the argument is raised in closing
arguments? It was acknowledged that thisisadifficult question that is not addressed by draft Rule
5.1, and that does not have a satisfactory answer under § 2403 itself. It may be important to direct
notice to the Attorney General even if the question arises late in the litigation.
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The"noforfeiture" provision provoked a question whether acourt lacks authority to declare
astatute unconstitutional if the 8 2403 certification requirement has not been fulfilled. It was noted
that the Department of Justice does encounter casesin which it finds out about the ruling only when
the case is in the court of appeals. The Department has not seen the argument made that the
judgment must be reversed solely for want of statutory certification. But it might argue for remand
if there were a need to add to the record.

It wasagreed that draft Rule 5.1 should not attempt to limit the court’ s 8 2403 duty. Therules
are properly addressed to parties more than to a court. But it should suffice to refer in the Note to
the court’ s obligation when the question israised by the court, not by aparty. That provisioninthe
draft can be deleted. The Department of Justice will act on certification of a question raised by the
court with the same close attention as on certification of a question raised by a party. But thereis
no need to require service by the court — a notice sent by a court will not be overlooked.

It was asked whether an action must be stayed during the period set for intervention by the
Attorney General. The draft rule does not address this point, and does not assume that the action
should be stayed. Many pretrial proceedings may and should continue. Asintheearlier discussion,
one proper action may be to dismiss the constitutional challenge. The central concern is that the
court should not act to hold an Act of Congress unconstitutional during the period set for
intervention. If the action is dismissed, constitutionality is no longer drawn in question. Section
2403 establishes a right to intervene, not an obligation — the district court must be entitled to
proceed with many matters before intervention.

Another observation was that the draft does not set atime limit for making the certification
to the Attorney General. The Department of Justice does not believe that there should be a time
limit. Inthe ordinary case thereis plenty of time if alegitimate constitutional question is raised.
There is time enough both for continuing district-court proceedings and for setting the time to
intervene.

Another question addressed to the intervention draft asked whether it should say that the
court "may set atime not less than 60 days' for intervention. Should the rule say "must"? It was
tentatively decided that "must” is better. But account must be taken of the authority to dismiss a
challenge not only before the court’ s certification but also soon after. Perhaps account aso should
be taken of the need for immediate action, at |east on an interlocutory basis.

It was suggested that one way to begin Rule 5.1 would be: "Whenever the constitutionality
of an Act of Congress is drawn in question the court must certify that fact to the United States
Attorney General under 28 U.S.C. § 2403." If the rule continues to require notice by a party, this
language might instead be used in subdivision (b).

The Committee voted to approve submission of Rule 5.1 to the Standing Committee with a
recommendation for publication if the several revisions directed by the discussion can be
satisfactorily implemented in time.

Rule 6(e)

Rule6(e) providesthat when aparty isto act within aprescribed period after service, "3 days
shall be added to the prescribed period” if serviceismade under Rule 5(b)(2)(B), (C), or (D). During
comments on Appellate Rules amendments designed to integrate the A ppellate Ruleswith the Civil
Rule 6(a) provisions for counting time when the prescribed period is less than eleven days, the
Appellate Rules Committee was asked to clarify the method of applying the 3 additional days. The
Appellate Rules Committee referred the question to the Civil Rules Committee.

Several different methods of integrating the three-day addition with Rule 6(a) are possible.
Asanillustration, one of the times set by Civil Rule 15(a) for pleading in response to an amended
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pleading is "within 10 days after service of the amended pleading." The three days could be added
tothe 10 days, converting thisinto a13-day period. Theresult would beto shorten thetimeallowed
to plead, because intervening Saturdays, Sundays, and legal holidays are excluded from a 10-day
period but not from a 13-day period. Or the 10-day period could be counted out to the end, and the
added three days could be treated as an independent period for Rule 6(a) purposes, so that any
intervening Saturdays, Sundays, or legal holidays are excluded. The result in some caseswould be
an extra-long period. Neither of these approaches seems sensible.

Thetwo main choices appear to be to count the three days before the time to respond begins
to run, or to count them after the time to respond has otherwise ended. There is an attractive
argument that the three days should be counted before the time startsto run. Theinitial concernwas
that service by mail may take asmuch as3 daysto arrive. That concern hasbeen extended to service
by electronic means and other means described in Rules 5(b)(2)(B), (C), and (D). This approach
results in less added time if service is made on a Wednesday, Thursday, or Friday because the
intervening Saturday and Sunday are double counted.

The abstract argument for counting the three days at the beginning, however, failsto account
for present practice. Informal surveysof practicing lawyers, including discussion at ameeting of the
ABA Litigation Section leadership, shows that the overwhelming majority of practicing lawyers
routinely add the 3 days after counting the initial period to a conclusion. This reaction represents
anatural reading of the "3 days shall be added" language of Rule 6(e). The main reason to amend
Rule 6(e) isto establish an authoritative, clear, and uniform answer that lawyers can rely upon. An
amendment that conformsto the main course of current practice will be more effective than one that
attemptsto turn the tide.

The proposed Rule 6(e) amendment says "3 days are added after the prescribed period
expires." The Committee voted to delete "expires’ as redundant.

The draft Committee Note includes one paragraph explaining the amendment and a second
paragraphthat illustratesapplication of theamendment. Committee membersthought theillustration
very helpful, provided that it isaccurate. District-court clerkswill be consulted to ensure accuracy.
If theillustration is accurate, it will be retained in the Note.

Discussion addressed the common reaction to this and like proposal s that the time-counting
rules are far too complicated. Lawyers need clear and ssmple rules that they can rely upon without
worry and the risk of miscalculation. Why not eliminate all of the provisionsfor intervening "dies
non" and simply adopt reasonabl e periods that are extended only if thefinal day falls on a Saturday,
Sunday, or legal holiday? Beyond this common question others lurk. Any time period that runs
from service is difficult to administer because the court does not know when service occurs. Filing
is a clearer and objective point. Electronic filing, moreover, is causing concern about "midnight
filing." Andwhat should be done about calculating aperiod that is set before, not after a prescribed
event? Suppose arule or order saysthat a party must act X days before trial, and the Xth day falls
on aweekend? Must the act be taken on Friday (or earlier if Friday isalegal holiday), or may it be
taken on the first day after that is not a Saturday, Sunday, or legal holiday?

These time-counting questions are not unique to the Civil Rules. It was noted that at some
point it might be useful for the Standing Committee to create an ad hoc committee that draws from
all the advisory committees to address these problemsin a comprehensive way.

Rule 27(a)(2)

Rule 27(a)(2) provides that the notice of hearing on a petition to perpetuate testimony must
be served on each person named in the petition as an expected adverse party "inthe manner provided
in Rule 4(d) for service of summons." Rule 4 was amended in 1993. Rule 4(d) no longer provides
for service of summons, but instead governswaiver of service. The now superseded cross-reference
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must be corrected.

Correctionisnot as simple as might seem. The service provisions of former Rule 4(d) have
been spread out among Rule 4(e), (g), (h), (i), and (j)(2). Some of the new subdivisions include
modes of service that were not included in former Rule 4(d). None of them provided for serviceon
a defendant outside the United States. A choice must be made whether to emulate as closely as
possible the modes of service incorporated in former Rule 4(d), or instead to change the permitted
modes. The need to make a choice forecloses disposition of this question in the Style Project.

Therecommended decisionistoincorporateall Rule4 methodsof serviceinRule27(a). The
object isto get notice to as many expected parties as possible, and to get notice to them in amanner
that isreliable and that signifiesthe importance of the event. Asto adefendant in aforeign country,
it isimportant to honor the national sensitivities that are reflected in the Rule 4 service provisions.
Rule 27(a) providessufficient protectionsboth for the petitioner and for the expected adverse parties
when service cannot be made with due diligence on an expected adverse party.

The committee decided that the cross-reference should be to all of Rule 4.

The recommendation to publish this change for comment recognized that the Style Project
has not finished itswork on Rule 27(a)(2). Some advice was offered on the language that addresses
appointment of an attorney to represent expected parties who cannot be served. Present Rule
27(8)(2) saysthe court shall appoint an attorney "who shall represent them, and, in case they are not
otherwiserepresented, shall cross-examinethe deponent.” Rather than changethefirst shall to must
and the second to may, it was decided that "to" is better in each place: "to represent them, and, in
case they are not otherwise represented, to cross-examine the deponent.” Of course the Style
Subcommittee and the Advisory Committee may ultimately settle on a structure that dictates a still
different expression.

Rule 45(a)

Rule 45(a)(2), which governsasubpoenafor attendance at adeposition, doesnot requirethat
the subpoena state the method for recording the testimony. The deposition notice must state the
method for recording, so the deponent will know if the deponent isa party or issufficiently friendly
with a party. The deponent also has notice if another party designates another recording method,
since Rule 30(b)(3) requires notice to the other parties and to the deponent. But in other
circumstances the deponent may not be aware of the recording method until the time for the
deposition. Advancenoticemay helpthe deponent to prepare mentally and emotionally. Inaddition,
a deponent may have legitimate concerns about the recording method, leading to a disruptive last-
minute request for a protective order.

The Discovery Subcommittee recommended that Rule 45(a)(2) be amended to state that a
subpoenafor attendance at a deposition "must state the method for recording the testimony."

The Committee recommended that the Rule 45(a)(2) amendment be published for comment.
The Specia Reporter, Reporter, and subcommittees will work to adapt all of Rule 45(a)(2) to Style
Project conventionsin timefor presentation to the Standing Committee. The draft Committee Note
may be shortened by the reporters and Discovery Subcommittee.

Supplemental Admiralty Rule G

Judge McKnight introduced the report of the Forfeiture Subcommittee. The Subcommittee
has met twice by conference call to begin work on the current draft Admiralty Rule G that would
govern civil asset forfeiture proceedings. Therewill be further conference calls, and perhaps at the
end aface-to-face meeting. Research hasbeen launched to addressdifficultissues. Theimpetusfor
this project comes from the Department of Justice, making it suitable to ask them to describe it.
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Stefan Cassella described the evolution of the Rule G undertaking. A working group in the
Department of Justice has developed this project. The purpose isto consolidate in one place al of
the special procedures that apply to civil asset forfeiture. A similar project led to the adoption of
Criminal Rule 32.2, which consolidates in one place all of the special procedures for criminal
forfeiture.

The reason for placing forfeiture procedures in the supplemental rules for admiralty and
maritime proceedings is that many forfeiture statutes provide that procedure is governed by these
rules. "It is not an idea fit." Once there were more admiralty proceedings than forfeiture
proceedings. Now there are many forfeiture proceedings. Both admiralty practice and forfeiture
practice will benefit from stripping forfeiture provisions out from the current admiralty rules and
bringing them together in asingle new rule. The terms"clam" and "claimant,” for example have
developed a distinctive meaning in admiralty practice, while they are used in forfeiture statutesin
a different way. Separation will reduce the risks that different concepts will mistakenly be
substituted for each other. The process of separating forfeiture practice from admiralty practice
began with amendments that took effect in 2000, but more work remains.

A new rulewill achieve better clarity. Inaddition, it will address topics not now addressed
in the rules, such as expanded venue provisions, forfeiture of property located abroad, notice
requirements, and other matters. A new rule can address matters that now are not addressed in any
of therules. And at timesit may be feasible to fill in gapsin statutory language.

The several provisions of Rule G were then described.

Subdivision (1) states the application of Rule G. By incorporating the other admiralty rules
for matters not covered by Rule G, this subdivision incorporates the Rule A provision that the Civil
Rules apply to the extent they are not inconsistent with the admiralty rules.

Subdivision (2) covers the complaint.

Subdivision (3) governs service of process, beginning with the arrest warrant. A judicia
officer must make a probable cause determination if the property is not already in government
possession. Thedistinctive statutory rulesfor initiating forfeiture of real property areincorporated.

Subdivision (4) governsnotice— when it isto be published, and how. Special rulesprovide
for publication asto property located in aforeign country. Publication on the Internet is provided.
For thefirst time, thereis arequirement that direct notice be served on any person "who, appearing
to have an interest in the property, is a potentia claimant.”

Subdivision (5) covers responsive pleading — what does a claim have to say. Thetimefor
filing claim and answer are consistent with the Civil Asset Forfeiture Reform Act. Thissubdivision
also carries forward the admiralty practice that requires that answers to interrogatories served with
the complaint be served with the answer.

Subdivision (6) governs disposition of property, interlocutory sales, and like matters.

Subdivision (7) governs motion practice, including motions to suppress, standing issues,
release for hardship, motions to dismiss, and excessive fines issues.

A question was asked about internet publication. It was noted that traditionally publication
has been in newspapers, but that the statute does not specify the medium. More people have access
to the internet than to any particular newspaper. The Department of Justice is considering the
establishment of aweb site that would list all property subject to forfeiture proceedings.

The requirement that a claimant file two separate documents, first a claim and then an
answer, was addressed by noting that the statutes require both.
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It was asked whether Rule G(8) expands the right to jury trial. It says that any party may
request jury trial — does the government now have aright to jury trial? The Department of Justice
believes that the government does have this right.

Discussion turned to a summary of the significant issues raised by draft Rule G. The issues
noted were identified by drawing from two lengthy sets of comments submitted by the National
Association of Criminal Defense Lawyers.

In order of Rule G subdivisions, the first issue that has provoked protest may be subject to
resolution without much difficulty. Supplemental Rule E(2)(a) now requires that the complaint in
aninrem action "state the circumstances from which the claim ariseswith such particul arity that the
defendant or claimant will be able, without moving for a more definite statement, to commence an
investigation of the facts and to frame aresponsive pleading.” Draft Rule G(2)(v) carries forward
the particular pleading requirement, but omits the reference to a need to move for amore definite
statement. The omission arose from a suggestion that the reference to a motion for a more definite
statement is unnecessary, not from an attempt to change the meaning.

Draft Rule G(2)(c) carriesforward the provision of Rule C(6)(c) that allows interrogatories
to be served with the complaint. The Department of Justice believes that early discovery of issues
that bear on standing to file a claim is important. Defense lawyers, on the other hand, fear that
massiveinitial discovery requests may intimidate potential claimants, deterring them from filing a
claim. Actual useof thisprocedure seemsto vary from onedistrict to another. Itispossiblethat the
Department’ sinterests can be satisfied by providing alater time for serving interrogatories — one
possible point would be after aclaim isfiled — or by limiting the nature of the issues that can be
inquired into by interrogatories served before the time otherwise allowed by the Civil Rules. In part,
these issues tie to the standing and related issues that begin with Draft Rule G(5).

G(3)(b)(ii)(A) and (C) provide that the warrant to seize property must be executed as soon
as practicable unless the complaint is under seal or the action is stayed. Questions about this
provision arereally challengesto the propriety of sealing the complaint or staying proceedings after
the complaint isfiled. The Department of Justice believes sealing and stay orders are necessary at
times to reconcile the needs of ongoing investigations with requirements for prompt filing.
Limitations problemsmay requireprompt filing. Moreexotic needsarisefrom the statutethat allows
all electronicfundsto betreated asfungiblefor aperiod of oneyear, but that requires specifictracing
of funds credited to an account more than one year before filing. But disclosure of the forfeiture
proceeding may jeopardize an ongoing investigation or risk the very lives of undercover
investigators. The challengeto this position is that filing and then sealing the complaint or staying
the proceedings does not serve the purposes of the underlying statutes.

The Internet notice provision in Draft Rule G(4)(a)(v) also has drawn challenges. Internet
notice as such is welcomed. But defense advocates also want print publication.

For the first time, Draft Rule G(4)(b)(i) provides for service of notice of the action and a
complaint on a person who, appearing to have an interest in the property, is a potential claimant.
G(4)(b)(ii) providesthat service isto made "in any manner reasonably cal culated to ensure that the
noticeisreceived, includingfirst classmail, private carrier, or electronic mail." Although thisisthe
first assurance of notice to be established by rules, adversaries argue that service should be made
under Civil Rule 4.

Standingissuesgenerate by far thegreatest controversy. Draft Rule G(5)(a)(i) limitsstanding
to contest the action to "a person who asserts an ownership in the property.” This provision is
avowedly designed to change present law. Several courts of appeals have ruled that claim standing
is established by any interest that satisfies the minimal Article Il injury-cause-redress tests. The
Department of Justice is dissatisfied with these decisions. The reasons for dissatisfaction tie also
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to the motion-practice provisions in Draft Rule G(7)(b) and (d). The story begins with a change
made in 2000 by the Civil Asset Forfeiture Reform Act. Until 2000, the government carried the
initial burden by showing probable cause to forfeit the property. The claimant then had the burden
of showing by a preponderance of the evidence that the property was not forfeitable or showing a
defense. CAFRA now imposes the burden on the government to prove by a preponderance of the
evidencethat the property isforfeitable. If the government fails, it cannot retain the property unless
it initiates a new forfeiture proceeding. The property must be returned to someone, and often the
claimant will be the only person to receiveit. The government believesthat it should not be forced
to the burden of proving forfeitability at the behest of someone who has no real interest in the
property. The task of proving forfeitability may be difficult. The proof, moreover, may revea
information that jeopardizes continuing investigations or the identity of informants or undercover
officers. In addition, the claim may be filed by a mere nominee for the purpose of concealing the
owner’sidentity. Thegovernment illustratesits concern by pointing to several cases. Inone, adrug
conspirator drove an automobileto arendezvouswith another conspirator and an undercover officer.
Thedriver locked the car and handed the keysto the co-conspirator, who in turn handed them to the
undercover officer. The Third Circuit assumed that the conspirator who acted to transmit the keys
had standing because he had "possession” of the automobile by possessing the keys.

Thisconcern with standing is expressed also in Draft Rules G(7)(b) and (d). G(7)(b) allows
the government to move at any time beforetrial to strike aclaim and answer for failure to establish
an ownership interest in the property subject to forfeiture. The emphasis on "to establish” seems
designed to require the claimant to offer sufficient evidence to meet a summary-judgment test.
G(7)(d) allowsaparty with an ownership interest to moveto dismissthe complaint "at any time after
filingaclaimandanswer.” Thisprovisionisdesigned to defeat theordinary right tofileaRule 12(b)
motion to dismiss before answering, and may be tied to the Draft Rule G(5)(b) provision that any
objection to in rem jurisdiction or venue must be stated in the answer or will be waived.

Theseinterlaced provisionsare challenged on the basi c ground that many interestsother than
"ownership" interests should support standing to claim. CAFRA establishes the "innocent owner"”
defense in 18 U.S.C. § 983(d)(6), and defines "owner" for this purpose to include one who has a
leasehold, lien, mortgage, recorded security interest, or valid assignment. It also includes a bailee
if the bailor isidentified and the bailee shows a colorable legitimate interest in the property. This
example is used to support the broader argument that any possessory interest should suffice. [If
property has been taken from a person’s possession, or if a person has a right to possession, that
should suffice to claim the property if the government cannot establish forfeitability.

Some objections aso have been made to the Draft Rule G(7)(a) provision that a party with
standing to contest the lawfulness of the seizure may move to suppress use of the property as
evidence at theforfeituretrial. Thetheory isthat suppression should befor all purposes, not merely
trial use.

Draft Rule G(7)(e) addresses another new issue that has emerged from case law. It
establishes a procedure for seeking mitigation of aforfeiture under the Excessive Fines Clause of
the Eighth Amendment. The challenge to this provision rests on the assertion that the draft seeks
to establish a procedure that Congress refused to adopt when it enacted CAFRA.

Followingthissummary it was noted again that the Forfei ture Subcommitteewill plan further
meetings by conference call or in person, and may seek more detailed discussion of Rule G at the
October meeting. The Admiralty Rules do not come often before the Committee. When they are
considered, the Department of Justice and the Maritime Law Association have provided important
help. Former committee member Mark Kasanin and the Maritime Law Association believe that it
is a good idea to separate forfeiture procedure from the other admiralty rules. This is important
work. It asoiscontroversial work and will be complicated. Some of the controversies are likely
to be ironed out, but other areas are likely to remain controversial when the rule moves ahead to
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publication and comment.
Sealed Settlements

The subcommittee that is working on forfeiture also is working on the questions that arise
when partiesto an action seek to file asettlement agreement under seal. The Federal Judicial Center
has agreed to study this practice.

Timothy Reagan provided an interim progressreport on the FJC study. The study isfocused
on agreements that are filed with the court — confidential settlement agreements are common, but
the study is not directed to those that are not filed with the court.

One phase of the study has been completed. Marie Leary has collected state statutes and
local district rules. The state statutestend to forbid seal ed agreementswith public agencies. Florida
prohibits sealed agreements that conceal a public hazard. Sealing is often associated with good
cause. Some rules require weighing interests, or implementation of the least restrictive aternative
that accomplishes the desired protection. Some place time limits on sealing. Michigan prohibits
sealing the order that directs sealing. The District of South Carolina prohibits filing settlements
under seal. TheEastern District of Michigan saysthat afiled settlement agreement must be unsealed
after two years, but the court staff find this difficult to implement because there is nothing in court
records to designate which sealed materias are settlement agreements. Time limits on keeping
seal ed agreements are common, but seem to be motivated by storage concerns— returnto the parties
or destruction often are accepted alternatives to unsealing.

The study of the actual incidence of filed and sealed settlement agreementsin federal courts
is based on all cases terminated in 2001 and 2002. The study has been completed for seventeen
districts.

The most common reason to file a settlement agreement isto facilitate enforcement. Filing
may occur when the settlement is reached, but also occurs as an attachment to a motion to enforce
asettlement. Occasionally a court transcript of a settlement conference isfiled and sealed. Many
cases involve minors and require court approval of the settlement.

It is common to seal the amount paid in settlement. At times trade secrets or other
confidential information are protected.

Commonly the complaint isnot sealed in the cases that accept sealed settlementsfor filing.
Of 209 cases with sealed settlements, 3 (two of which were consolidated) sealed most or all of the
record.

Public hazard may be involved in 10% to 15% of the cases with sealed settlements. Other
people beyond the parties may be at risk.

The FJC study is not finished, but already has produced interesting results. Filed, sealed
settlements seem to occur in asmall proportion of federal cases.

An appendix to theinterim report describesthe cases on whichinformation hasbeen obtained
to date. Some of them involve problems of the sort that give rise to concern about public hazards.
But in most of these cases the file materials that are not under seal will reveal the nature of the
perceived hazard. Thisistrue of several of the product-defect cases described.

It was noted that public media are directing attention to sealed settlements. Concerns are
expressed about dangerous products, bad doctors, and other risks. This subject deserves serious
attention and work. The FJC work already is providing a solid basis for evaluating what federal
courts are doing.

The state statutes and local district rules are in themselves good models to provoke
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consideration of apossible national rule. They address such topics as the standard to order sealing;
the physical method of sealing; notice before deciding whether to seal; challenges by nonparties; the
duration of the seal; and whether some kinds of agreements — such as those made with public
entities — should never be subject to sealing.

It was noted that in Texas a settlement agreement involving a matter of public interest is
alwaysopen. Anyonewith standing can seek access. Indeed many of the state statutesthat deal with
public bodies seem to deal with all settlement agreements, not only those that are filed with a court.

A related confidentiality problemwasdescribed. Settlement agreementsoftenrequirereturn
of discovery materials and impose confidentiality obligations. The parties have used public
processes to get the information, Rule 5 bars filing discovery materials before use in the action or
court order, and the public interest is thwarted by destruction. The issueis not the need to reveal
how much money the plaintiff got, but preserving the discovery information. This, however, isa
different problem than the filed-and-seal ed settlement agreement that isthe sole focus of the current
project.

In response, it was noted that a court may be asked to enforce an agreement to return or
destroy discovery materials. The motion and all supporting materials are filed under seal.

It was noted that most settlement agreements are not filed. The parties ssmply stipulate to
adismissal with prejudice. If court review and approval of the settlement isrequired, the partiesmay
file and seek to seal. There may be trade secrets involved. It isnot clear that we need arule.

The FJC study showsthat it iscommon to find acourt retaining jurisdiction for 60 days after
the parties announce settlement. Then the settlement agreement is filed under seal as part of a
motion to enforce the settlement.

The discussion concluded by noting that any approach to a rule dealing with sealed
settlements must be sensitive to substantive issues. And there a'so may be questions of attorney
conduct.

Discovery of Computer-Based Information

Professor Lynk delivered the Discovery Subcommittee report on discovery of computer-
based information. At the October meeting the Subcommittee had thought that it might work toward
draft rules for consideration at this meeting. The questions continue to evolve at a rapid pace,
however, and it seemsbetter to establish aclear rationale before going forward to theinitial drafting
phase.

A letter prepared by Professor Marcus was sent out to 250 persons and groups, inviting
commentson e-discovery and rulelanguage. Twelveresponseswerereceived. Because some of the
responses were from organizations, it is clear that more than twelve people were involved. The
responseswere mixed. Some readers will be tempted to conclude that by and large it is defendants
who think thereisaproblem in defining what should be produced, what depth of searchisrequired,
and so on, whileit is plaintiffs who say that this topic is not suitable for rulemaking.

Further information was gathered at a meeting of the American Bar Association Litigation
Section leadership.

Following an intensive October 2002 meeting, the Sedona Conference prepared areport and
recommendationsin March. Ken Withers of the Federal Judicial Center attended the meeting that
was held to discuss the report, which may be amended in light of that debate.

TheFederal Judicial Center haslogged continuing education coursesin el ectronic discovery.
There are many and lengthy programs, with many sponsors. Since January 2001 there have been an
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average of more than two aweek. The very emergence of this cottage industry suggests that there
are problems that deserve attention.

The ABA 1999 Civil Discovery Standards address these problems. The need for Standards
again suggests that there is arules gap to be filled.

Local district rules also are emerging to address these questions. The emergence of local
rules al so suggeststhat the national rulesare unclear or incomplete. Texasled theway in state-court
rules.

TheDiscovery SubcommitteemetinMarch by conferencecall. Themeetingidentified seven
specific areas of research as the most promising topics to consider for draft rule provisions.
Publication of proposed rules, if they progress to that stage, will attract and focus comment.

Professor Marcus described the seven areas to be studied, noting that the work is beginning
without specific rules proposalsin mind.

One group of proposalsis for rules that tell the parties to discuss discovery of computer-
based information at the beginning of an action. The Rule 26(f) conference is an obvious occasion.
Rule 16(b) and Form 35 also might be amended. Simply directing discussion by the parties may be
more useful than attempting to provide greater specificity.

A second group of proposals would amend Rule 26(a)(1) to require disclosures about each
party’ s computer information systems. It may be desirableto require thisform of disclosure before
the Rule 26(f) conference in order to support intelligent discussion at the conference. Such early
disclosure also may be useful to remind lawyers of the need to find out at the beginning what
information resources aclient has, and to help lawyersimpress on clientstheimportance of drawing
on those resources.

A third set of proposalsaddressthe definition of what isadocument. Therearesomemodels
to study. Theseissuestie to the question of heroic efforts — does deleted information count as a
"document” if it is possible to retrieve it by special means? Are back-up tapes "documents'?

The form of production presents the fourth group of issues. Hard copy? The electronic
version — and if so, in what form (and does software go with the production)? There are many
databases of information that isconstantly evolving, and that producea”document™ only in response
to specific questions put at a specific moment. Often it isnot feasible to produce the data base, but
isfeasible only to put the questions and deliver the response.

"Heroic efforts" frame afifth and much-discussed group of issues. Most litigation does not
justify a demand that every party do everything that is possible to retrieve information that is not
readily retrievable by meansthat track the ordinary course of business. It would be possibleto begin
with an assumption that no heroic effort isrequired, but to allow ajudgeto order it. The Texasrule
looks to information reasonably available in the ordinary course of business. The ABA Standards
treat this as a question of cost bearing, imposing special expenses on the requesting party.

Inadvertent privilege waiver presents a sixth issue, one that is not unique to discovery of
computer-based information. The Committee last considered this question in October 1999,
studying two different approaches for paper documents. This topic may deserve genera study,
rememberingthat 28 U.S.C. § 2074(b) requiresaffirmative action by Congressto giveeffect toarule
creating, abolishing, or modifying an evidentiary privilege.

The seventh topic identified for study is particularly complex. Many firmsthat expect to be
asked for information in discovery want a "safe harbor” rule that tells them what information they
must preserve. People that expect to ask for information want rules that assure that reasonable
preservation measures will be taken. Creating a rule to address these concerns has never been
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attempted for paper documents. It will be difficult to attempt for computer-based information.

The Discovery Subcommittee has worked with these issues for more than three years. The
time has come to attempt drafting.

Professor Lynk noted that the result is not prejudged by undertaking to draft possible rules.
The drafting process itself will be very helpful in demonstrating what may be possible.

Brief discussion asked whether the "safe-harbor” project might attempt to define both what
must be preserved and the time when the obligation to preserve arises. Many corporations have
information policies. Whether itisfeasibleto offer useful guidancein court rulesisunclear; record-
retention policiesare shaped by many concerns, including direct commands. The SEC, for example,
has imposed explicit retention requirements for e-mail messages on some firms. It was noted that
acourt rulemight attempt to createindirect incentivesfor record retention by creating consequences
for information destruction. But great care should be taken in framing rules that address pre-filing
activities.

The Discovery Subcommittee may have a meeting to review preliminary drafts before
bringing them to the Committee. And a some point it may be useful to have an invitational
conference. The Chicago conference on the Rule 23 proposals following publication in 2001 was
helpful. An organized conference can be a valuable complement to the public comments and
hearings.

Class-Action Subcommittee

Judge Rosenthal reported that the Class-Action Subcommittee is deliberately taking time
before returning to the study of settlement classes. One reason for delay is to await emergence of
the current Rule 23 amendments from Congress. Another is to see what comes of the pending
minimal-diversity class-action bills. Information continues to be gathered on the impact of the
Amchem and Ortiz decisions on the ability to certify settlement classes. Alternatives to the
settlement-class proposal published in 1996 will be studied.

Professor Francis McGovern reported on the progress of attempts to find a legidlative
solutionto asbestoslitigation, with thethought that there may be some general lessonsfor settlement
classes or some procedure akin to settlement classes.

Four legislative proposals are now converging into asingle bill that may emergein aweek
or two.

One hill is the long-pending "criterid" bill. This bill would alter state law, denying
adjudication of no-symptom cases. It would affect aggregation.

A second bill would establish a defined contribution trust fund. The model is close to the
Ortiz settlement. Those suffering the worst illnesses would be compensated first. If the funds
available in one year are not adequate to compensate all claims, the lower-ranked claims will spill
over to future years.

A third model adopts a distribution plan that sets a specific sum for each asbestos disease.
The amount of contributions from businesses and insurers would be set to pay al clams.

A fourth model is "8 524(g) without bankruptcy.” Section 524(g) now permits bankruptcy
relief. It requiresa75% voteinfavor of aplan. Each asbestosvictim isassigned onevote, weighed
at $1. A future claimsrepresentative is appointed. The result usually isthat tort claimants emerge
owning 51% of the debtor. The debtor emerges free from any liability for asbestos injuries.
(Experience with the Manville Trust helps to shape this. The trust kept getting new contributions,
creatinga"catch 22" situation inwhich thevictims owned most of Manvilleand added contributions



1186
1187
1188

1189
1190
1191
1192
1193
1194

1195
1196
1197
1198
1199
1200
1201
1202

1203
1204

1205
1206
1207
1208
1209
1210

1211
1212
1213
1214

1215
1216
1217

1218
1219
1220
1221
1222
1223

1224
1225

1226
1227

1228
1229
1230
1231

Civil Rules Advisory Committee, May 1-2, 2003
page -27-

in effect camefromthevictimsthemselves.) Thisproposal would allow § 524(c) protection without
bankruptcy. Judge Schwarzer made a similar proposal many years ago, calling it "product-line
bankruptcy.”

An asbestos study group of manufacturers, insurers, plaintiffs lawyers, and the AFL-CIO
is working toward a coalescence of these approaches. The current outline calls for $5 billion of
annual contributions; defined benefits; and protection of the kind that 8 524(g) gives to companies
that have gone into bankruptcy. They contemplate an Article | court to oversee the trust fund; a
claimsadministrator; paymentsfrom both manufacturersand insurers, perhaps bal anced 50/50; and
defined tiers of contribution. The systemwould entirely displacethetort system, achieving finality.

There is an optimistic feeling that the various interested groups may be able to agree. The
insurers are anxious that insurance company payments be set in proportion to the reservesthat have
been set aside. The AFL-CIO likes the idea. There is some ongoing debate about the level of
contributions— the manufacturersand insurersthink thetotal should be$90 billion, whileplaintiffs
want $140 billion. (Differencesat thislevel arelikely to beworked out in arange from $100 to $110
billion if other issues are resolved.) The plaintiffs’ bar is split, with the mesothelioma-cancer bar
upset with caps. ATLA thinks the system makes sense. There is a 25% limit on attorney fees
(though 25% of $100 billion or so adds up to a considerable sum).

Although the proponents are optimistic, the opponents think this approach can be blocked.
There is not much time to act before the politics of the 2004 election cycle take over.

What might all of thissuggest for Civil Rule 23 reform? The 75% approval requirement in
8524(g) isalotlikeanopt-inclass. Perhapsasimilar class-action rule could be devel oped, allowing
classdisposition only if most class members chooseto opt in. Thefen-phen settlement has survived
Amchem-Ortiz; some claimants are outside the settlement, and the defendants seem to accept that.
Massive though not universal support from plaintiffs may suffice to free us from Amchem-Oirtiz.
And the approach saves us the burdens of litigation.

There are "some obvious constitutional problems" to be confronted. Legislation rather than
Enabling Act rules reform may be necessary. But it isimportant to find a vehicle to resolve mass-
tort cases. It isvery cumbersome to undertake settlements on a company-by-company, plaintiffs -
firm-by-plaintiffs -firm approach.

It would be possibl e to adapt the opt-in approach by disaggregating into subclasses based on
injury type. As compared to present 8 524(g) practice, it would be possible to weight votes by
severity of injury.

It was noted that the present system gives great power to the lawyers who represent
unimpaired claimants — they have alot of votes, and you have to give them alot of money to get
their votes. But thisphenomenon may be qualified by the observationthat "the aggregationisamong
the lawyers': The bulk of mesothelioma cases are held by lawyers who also have the bulk of the
unimpaired cases. Account also should be taken of the proposition that there should not be an
incentive to find more cases to have more votes.

This opt-in settlement-vehicle approach might well belimited to maturetortswherethereis
astrong basis for assuming liability.

It was suggested that it would be difficult to create a rule that applies to cases other than
personal-injury cases.

On a separate issue, the Federal Judicial Center reported briefly on the current stage of its
study of the factors that influence plaintiffs and defendants to choose between state and federal
courts. 2,100 survey instruments have been sent to lawyersin 1,000 cases. 569 responses are in
hand, and a"dynamite" letter has been sent to encourage more responses. Data-gathering will close
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at theend of May. The ABA Litigation Section was helpful in testing the survey.
The Class-Action Subcommittee will continue its work.
Rule 50(b)

OneRule50(b) proposal hasheld aplace onthe agendafor afew years. A new proposal has
been advanced by the Committee on Federal Procedure of the Commercial and Federal Litigation
Section of the New Y ork State Bar Association. The new proposal addresses the requirement that
arenewed motion for judgment asamatter of law after ajury verdict be supported by amotion made
at the close of all the evidence. This requirement was built into Rule 50(b) in 1938 as part of the
process of fictionalizing the Seventh Amendment requirements that at first seemed to prohibit
judgment notwithstanding the verdict and then permitted judgment n.o.v. if a proper ritual was
observed. It was carried forward, albeit in somewhat obscure language, in the 1991 amendments.

The current proposal isto amend Rule 50(b) to permit a post-verdict motion to be based on
any pre-verdict motion for judgment as a matter of law that satisfies Rule 50(a).

After 65 years of fiction, it cannot be said that the Seventh Amendment requiresthe current
procedure unless some clear functional need can befound. In attempting to explain the persistence
of therule, courts regularly rely on the desire to be sure that the party opposing the motion has had
clear notice of the asserted deficiency intheevidence. Clear notice may lead to the offer of sufficient
evidence. Noticealso affordsacourt theopportunity to seizethe advantagesthat occasionally attend
direction of averdict on part or all of a case before submission to thejury. Inaddition, clear notice
makesit easier to resist averdict-winner’ s argument that rather than judgment notwithstanding the
verdict there should be anew trial that affords an opportunity to supply sufficient evidence.

Theargument for revising Rule 50(b) runsin two directions. First, the clear-notice function
can be— and commonly is— served by means other than amotion at the close of all the evidence.
Second, the present ruleisfrequently overlooked in theflurry of activity at thecloseof trial, creating
arisk that judgment must be entered on an unsupported verdict.

These observations have prompted many appellate opinions to struggle with attempts to
mollify the seemingly rigid close-of-all-the-evidence rule. The most common event is that a
defendant moves for judgment as a matter of law at the close of the plaintiff’s case and forgets to
renew the motion at the close of all the evidence. Omission of the later motion is most likely to be
forgiven if the trial court expressly took under submission the motion made at the close of the
plaintiff’s case and if the defendant offered very little evidence before the close. The language of
the opinions is not always consistent, even within a single Circuit, and relief is not often granted
from the close-of -the-evidence requirement.

Amendment of Rule 50(b) deserves careful study. The central question iswhether the party
opposing the post-verdict motion is sufficiently protected by a motion made before the close of all
theevidence. Protection seemsto be provided by any motion that satisfiesRule 50(a), which permits
amotion for judgment as amatter of law "[i]f during atrial by jury aparty has been fully heard on
anissue." A motion that satisfies Rule 50(a) should provide ample notice of the asserted evidentiary
failing, and a motion before the close of all the evidence provides a better opportunity to cure the
failure. A post-verdict motion under Rule 50(b) can be supported only by grounds urged in support
of the pre-verdict motion, avoiding the risk of unfair surprise.

Discussion beganwiththe observationthat lawyersarevery concerned about the close-of -all-
the-evidence requirement. Some tape remindersto the counsel table. Thereis so much going on at
thecloseof tria that thisisareal issue— the problem isnot so much that somelawyersare unaware
of the requirement asthat knowledge does not alwaystransateinto areflexive renewal of an earlier
motion when there are many other urgent tasks to accomplish. There is a natural instinct not to
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repeat amotion that has already been made, particularly if the court has carried the motion forward
or has suggested that the question should be decided after the verdict.

Another reasonfor neglectingthe Rule50(b) limitisthat local state practicemay bedifferent.
In Texas, for example, apost-verdict motion can be made without support in any pre-verdict motion.

One question that will need to be tended to arises when the decision whether to grant
judgment as a matter of law is affected by evidence introduced after the Rule 50(a) motion. It is
clear that if all of the evidence in the trial record supports the jury verdict, the verdict must stand
even though judgment as a matter of law would have been appropriate at the time the Rule 50(a)
motion was made. Such is the clearly established rule when an "erroneous” denial of summary
judgment isfollowed by atrial that suppliesjury-sufficient evidence. Butitismoredifficultto know
what to do if the Rule 50(a) motion should properly be denied when made, but should be granted on
the basis of later evidence that must be believed by the jury even though unfavorable to the party
opposing the motion. If the evidence was obviously unfavorable, there may be sufficient notice to
alleviate any concern that a later motion would alert the party opposing the motion to the need to
provide additional evidence. But that may not always be so.

Employment-discrimination cases often create Rule 50(b) issues because of the burden
shifting that results from making a primafacie case, followed by the defendant’ s explanation of the
employment action. The defendant’s explanation often provides evidence unfavorable to the
plaintiff, and at times it may be evidence of a quality that the jury must believe. The "pretext”
argument becomes entangled with al of this.

The Rule 50(b) proposal will be carried forward for further consideration at the October
meeting.

Indicative Rulings: Rule "62.1"

The Appellate Rules Committee referred to the Civil Rules Committee a proposal by
Solicitor General Waxman to adopt arule articulating the "indicative rulings" practice that has been
adopted by most circuits.

The problem addressed by this proposal arises most frequently when an appeal is pending
from atruly final judgment that isintended to leave no further occasion for district-court action. A
party seeksto vacate the judgment by motion under Rule 60(b). Most circuits rule that because the
judgment is pending in the court of appeals the district court lacks jurisdiction to grant the motion.
But they allow two sorts of action by the district court. The district court may deny the motion,
clearing the way for the appeal to proceed without complication. Or the district court may indicate
that if the court of appealsisinclined to remand the action, the motion would be granted. The court
of appeals then can decide whether to remand for further district-court proceedings.

Although this practice is well established in most circuits, three reasons were offered to
support adoption of anew court rule. First, thereissome variation among the circuits. Some courts
will not allow adistrict court to deny a Rule 60(b) motion unlessthe caseisremanded. Thereisno
reason for disuniformity; a uniform national rule seems desirable. Second, many lawyers are not
aware of the proper practice, which seemsto be well-known only to veteran appellate lawyers and
the courts of appeals. Third, the occasions for district-court motions have increased since the
Supreme Court ruled that acourt of appeal s need not automatically vacate adistrict-court judgment
that is mooted by a settlement pending appeal. Settlement pending appeal often is possible only if
the district-court judgment is vacated. Settlement often is desirable. It is useful to have a clear
procedure that directs the parties to move in the district court for aruling that the district court will
vacate the judgment if the case settles and is remanded from the court of appeals.

These questions arise most frequently under Rule 60(b), but it does not seem sufficient to
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react by amending Rule 60. Rule 60(a) now permits correction of a clerical error during the
pendency of an appeal if the district court acts before the appeal is docketed, and also allows
correction after the appeal is docketed "with leave of the appellate court.” This model might be
extended to Rule 60(b), or varied. But these questionsalso arisein other settings. One setting arises
on 8 1292(a)(1) appeals from interlocutory orders granting an injunction, whether a preliminary
injunction or apermanent injunction issued in continuing proceedings. Civil Rule 62(c) allowsthe
district court to "suspend [or] modify" the injunction, but some courts of appeals have ruled that the
district court cannot vacate the injunction. By its terms, Rule 60(b) applies to relief from a "final
judgment.” Still further complications may arise from judgments that are appealed under § 1291,
but that are "final" only by the courtesy of such doctrines as the collateral-order rule. Collateral-
order appeals from interlocutory orders denying official immunity are common. Rule 54(b)
establishes open-ended authority to revise the district-court ruling, and there is no reason to invoke
the much more limited provisions of Rule 60(b). The purpose of permitting appeal, indeed, is to
sparethe defendant the burdens of pretrial and trial proceedings; action by the district court pending
appeal can servethat purpose. An independent rule thus seems desirable.

Discussion began with the observation that these questions do not arise frequently, but that
they are amess when they do arise. A clarifying and uniform rule would be useful. Many district
judges do not recognize that their own circuit permits them to deny a motion pending appeal .

It wasfurther noted that the court of appeals may prefer to retain jurisdiction to proceed with
the appeal after the district court takesthe indicated action. This courseis particularly useful when
the district court intends to amend the judgment without further extensive proceedings. It may be
useful to add a provision for retained jurisdiction to the draft rule.

Drafting also must take care to ensure that a new rule is not misread to establish a new
category of motion for relief from ajudgment.

Draft Rule 62.1 will be carried forward for further consideration at the October meeting.
Next Meetings

The next regular meeting of the Advisory Committee was set for October 2-3 at a place to
be determined.

Style Rules 26-37 and 45 are proceeding at a rate that should make it possible to schedule
meetings of Subcommittees A and B toward the end of August or early September.

Respectfully submitted,

Edward H. Cooper
Reporter



