OCONOUITRWNE

M NUTES
ClVIL RULES ADVI SORY COW TTEE
March 12, 2001

The G vil Rules Advisory Commttee nmet on March 12, 2001, at
the Admi nistrative Ofice of the United States Courts. The neeting
was attended by Judge David F. Levi, Chair; Sheila L. Birnbaum
Esq.; Judge John L. Carroll; Justice Nathan L. Hecht; Professor
John C. Jeffries, Jr.; Mark O Kasanin, Esqg.; Judge Richard H.
Kyle; Professor Mles V. Lynk; Bonnie OGsler, Esq., for the
Department of Justice; Judge Lee H Rosenthal; Judge Thonas B.
Russell; and Judge Shira Ann Scheindlin. Prof essor Edward H.
Cooper was present as Reporter, and Professor Richard L. Marcus was
present as Special Reporter. Judge Anthony J. Scirica, Chair,
Judge M chael Boudin, liaison, and Professor Daniel R Coquillette,
Reporter, represented the Standing Cormittee. Professor Jeffrey W
Morris, Reporter of the Bankruptcy Rules Advisory Commttee, also
attended. Judge Walter K. Stapleton joined the neeting as Chair of
the Federal -State Jurisdiction Committee. Peter G MCabe and John
K. Rabiej represented the Adm nistrative Ofice. Karen Krenmer was
an additional Admnistrative Ofice participant. Thomas E.
W1l ging represented the Federal Judicial Center; Robert N em c of
the Judicial Center also attended. Observers included Craig Jacob
and Jeffrey Greenbaum (ABA Litigation Section C ass-Action
Comm ttee); Francis Fox (Anerican College of Trial Lawers); Janes
E. Rooks, Jr. (ATLA); Alfred W Cortese, Jr.; Jonathan W Cuneo
(NASCAT); Christopher F. Jennings; Francis McGovern; Sol Schrei ber;
and Mel vin Wi ss.

Judge Levi opened the neeting by noting that Professor
Jeffries has been selected to be the next Dean of the University of
Virginia Law School

The purpose of the neeting is to discuss and consider
proposals of the Rule 23 Subcommttee. It is not a neeting to
reach decisions or take votes on specific proposals. Committee
reactions fromthis neeting will be considered and reflected in the
proposals to be brought to the Commttee at the April neeting.

The Subconmm ttee has covered an i nmense anount of ground, and
has covered it in detail. The full Conmmttee now needs to have
time to consider the proposals — and alternatives, including
alternatives put aside by the Subcommittee — in detail. The
process of consideration will be carried forward by this neeting,
but it should continue throughout the interval before the Apri
nmeet i ng.

The original inpulse to study Rule 23 arose from fear that
cl asses were being inprovidently certified. There were protests
that the risks and burdens of <class Ilitigation forced
"extortionate" settlenments, enriching class |awers but often
yielding little or no real benefit to class nenbers. And there
were counter-concerns that other class actions were selling off
val uable clains of class nenbers for very little, again for the



benefit of the class lawers, this tine for the benefit of
def endants, but still wthout benefit for class nenbers. Rul es
addressed to the certification process were proposed. Only Rule
23(f) survived. Rule 23(f) has been a success. One result of Rule
23(f) appeal s may be a reduction in the nunber of inprovident class
certifications. But Rule 23(f) of itself will do little for the
probl emof "reverse-auction" settlenments that sell off class clains
for too little.

Ther e have been good enpirical studies by the Federal Judici al
Center and the RAND Institute for Cvil Justice. The FJC study
showed, not surprisingly, that the "average" class action does not
seem to present nany problens. The RAND study reviewed the
literature, interviewed | awers, and considered ten specific class
actions in depth. The focus there shifts to the big cases, the
troubl esome cases. RAND concludes that we need nore judicial
oversi ght.

Concern about fairness of settlenments was focused in the 1996
settl ement-cl ass proposal. That proposal triggered an explosion in
academ a, protesting that if a class could not be certified for
litigation any settlenment surely would be unfair.

Those who think that on the whole the class-action process is
wor ki ng well nmay not believe that there is any need to act on the

Subconm ttee proposals. But RAND and substantial anecdotal
evi dence — including the information gathered in the coments and
testinmony on the 1996 proposals — suggest there are a l|ot of

settlenments that are not fair to class nenbers.

A sketch of the Subcommttee’s work as of January was
presented to the Standing Committee. Part of the advice suggested
then was that the Advisory Commttee should work first to identify
the best solutions to the problens that deserve new provisions
Only after considering the best solutions should attention turn to
the limts inposed by the Enabling Act and the wi sdom of testing
those limts; the best solutions may have to be put aside because
better pursued by |egislation than rul emaki ng, but this concl usion
cannot be reached until the best solutions are identified. It also
was recognized that it nmay be desirable to publish alternative
rul es versions for conment when t he best approach remai ns uncertain
or when concerns about Enabling Act |limts continue to beset the
solutions that seem best.

Judge Rosent hal then introduced the Subcomrittee Report. The
purpose of presenting these drafts is not only to provide an
advance | ook in preparation for the April neeting, but also to get
reactions and conments that will support further refinenment. The
refinement may take the formof alternative drafts for publication.

These proposals are the first integrated package to be
presented by the Subconmttee. The package responds not only to
mass torts — after five years of studying those problens — but
al so, flexibly, to "small-clainms" class actions.

Anong t he goal s pursued by the proposals are these: To provide
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in Rule 23 inproved structural assurances of fair settlenment; to
i nprove relations of class attorneys to the class and court, and to
regul ate attorney fees; and to address, within the rules, the
probl em of overl appi ng, duplicating, conpeting class actions.

In order of subdivisions, Rule 23(c) addresses the time for
certification, notice, and the preclusion effects of a refusal to
certify a class; 23(e) addresses settlenent review, 23(g) provides
for federal -court regul ation of other litigation that overlaps with
a proposed or certified federal class; 23(h) addresses appoi nt nent
of class counsel; and 23(i) addresses attorney-fee awards.

Pr of essor Cooper then presented a nore detail ed overview of
the 23(c), (e), and (g) proposals.

Rul e 23(c) woul d be anended in several ways. The first would
revive a proposal that was published in 1996, changing the
requi renent that the court decide the certification question "as
soon as practicable” to a requirenent that it decide "when
practicable.” The change in part reflects the reality that nost
courts take several nonths to determ ne whether to certify a cl ass.
This reality in turn reflects the need to becone i nfornmed about the
case. Many courts recognize that resolution of the (b)(3) tests
asking whether a class action is superior to other nodes of
adj udi cation, and requiring that common questions predom nate, can
be applied only after determning what issues are likely to be
presented at trial. That determination in turn requires sone
nmeasure of discovery to show what the dispute on the nerits wll
be; and it is desirable to manage the di scovery so that it does not
entail all of the merits discovery that nmust be had if a class is
certified, but so that there will be no need to repeat the sane
di scovery after certification. Some courts require presentation of
a "trial plan" that predicts what issues will actually be disputed
at trial as part of this process. On the other hand, there is a
risk that relaxation of the requirenment nay encourage unnecessary
delay; it is desirable to ensure reasonabl e dispatch in gathering
the i nformati on needed to support the certification determ nation,
and to ensure pronpt determnation once the information 1is
avai | abl e.

The draft (c)(1)(A would require that an order certifying a
class "define" the class clains, issues, or defenses. There is
some concern that this requirenent my demand too nuch of
foresight, and require frequent amendnent. But the requirenent is
useful in defining the stakes, setting a framework for discovery
and settlement negotiations, and informng class nenbers of the
interests at stake. This draft also would require that the order
certifying a (b)(3) class state the right to request exclusion
suppl ementing the present requirenent that the right to opt out be
stated in the notice to the cl ass.

Draft (c)(1)(B) would amend the present provision that the
power to alter or amend a certification decision extends up to
"decision on the nmerits." The new event that cuts off alteration
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or amendnent would be "final judgnment."” This change reflects the
concern that events that seemto be a decision on the nerits — such
as aruling on liability — may be followed by other events, such
as formul ati on of a decree, that show the need to revise the cl ass
definition.

The nost novel addition to (c)(1) is set out in (c)(1)(C

This provision would preclude any other court from certifying a
class after a federal court has refused to certify substantially
the sanme class for failure to satisfy the prerequisites of Rule
23(a)(1) or (2), or for failure to satisfy the standards of Rule
23(b) (1), (2), or (3). The court that refused certification could
release this "certification preclusion" either at the time of
denying certification or later. This provisionis the first in a
package of changes designed to address the problens presented by
successi ve, conpeting, and overl apping class actions.

The notice provisions of (c)(2) also would be changed. A
pl ai n | anguage requirenent is added, with a Note observation that
in sone cases it nay be desirable to provide notice both in English
and i n sone ot her | anguage. This provision requires that the order
certifying a class state the potential consequences of class
menbership. Notices often attenpt to do that now, but it will be
necessary to avoid undue conplexity if any purpose at all is to be
served.

Draft (c)(2)(A) would, for the first time, require that notice
be given to nenbers of a (b)(1) or (b)(2) class. The purpose of
notice is not to protect the right to request exclusion, because
cl ass nenbers cannot request exclusion from such cl asses. The
pur pose instead is to establish an opportunity for class nenbers to
challenge the certification or the class definition, and to
superintend t he adequacy of representati on by cl ass representatives
and class counsel. Earlier drafts stated this purpose in seeking
toidentify the nethod of notice to be used. It has been objected
that this explicit statenment is an undesirable invitation to reopen
class certification. The present draft substitutes a fornul a that
seeks notice that provides "a reasonabl e nunber of class nmenbers an
ef fective opportunity to participate in the action."

Earlier drafts provided for reliance on "sanple notice" in
(b)(3) classes "if the cost of individual notice is excessive in
relation to the generally small value of individual nenbers’
claims.” This provision has been dropped, in part from concern
with the due process undertones of the Eisen decision and in part
from concern that it may seemunfair to afford an opportunity to
opt out to sone class nenbers while effectively withholding it from
ot hers.

The review of proposed class settlenents, draft Rule 23(e),
has recei ved nore attention by the Subconmi ttee t han any ot her part
of the package. It was decided at the beginning not to attenpt to
revive a "settlenent class" proposal, and that decision has not
been reconsidered. Lower courts are working through the
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inplications of the Anthem decision, and it seens premature to
attenpt either to restate the Anthem opinion in Rule 23 or to
attenpt to revise any of its inplications.

The first feature of draft (e)(1l) is that it makes explicit a
rule followed by many courts now. Court approval is required for
voluntary dismssal, settlenent, or conpromse of any action
brought as a class action even if this action occurs before
certification, affects only individual clains, and does not purport

to dispose of class clains. The Federal Judicial Center has
consulted the data base for its class-action study, and has found
that precertification disnmssals do occur. Approval is not

required for involuntary dismssals that require court action.
Not i ce of a proposed voluntary disni ssal, settlenment, or conpron se
isrequiredif the class has been certified, but is not required if
a class has not been certified. The court retains power to order
notification under Rule 23(d) if the class has not been certified.

Draft (e)(1)(B) makes explicit the requirenent that there be

a hearing on a proposed settlenent. It also sets the standard for
review — the settlenent nust be fair, reasonable, and adequate.
This standard is found in many cases today. The draft says

| aconically that the court may approve only "on finding" that the
standard is satisfied. This |anguage is neant to require specific
findings of the factors that persuade the court that the settl enent
is fair, reasonabl e, and adequate. Mre detailed | anguage may yet
be suggested. Earlier drafts included a long list of factors to be
considered in evaluating a proposed settlenent; this Iist has been
denoted to the Note, and the Note has been stripped of the | engthy
expl anations that once were attached to each factor. The Iist,
dubbed a "laundry list,"” was renoved because of several concerns.
It was feared that no natter how explicit the statenent that the
list did not exclude consideration of other factors, courts would
focus on the list and pay little attention to other concerns that
m ght be nore inportant than any |isted factor. There was a
related concern that the list would become a "check Ilist,"
mechani cal | y checked of f wi t hout devoting sufficient thought to the
relative inportance of the different factors in the circunstances
of each particular case. And there is a nearly aesthetic objection
to including such lists in the text of a rule — the rul es have not
included long lists of factors, and this is not the occasion to
begin a new tradition.

The second paragraph of draft (e) recognizes the court’s
authority to direct that the parties supporting a settlenent file
"a copy or a summary of any agreenent or understanding nade in
connection with the proposed settlenent.” This termis necessarily
vague. The wunderlying concern is that there may be "side
agreenents” reached in the settlenent environnent that are not
expressed as part of the settlenent agreenent, but that capture for
other interests benefits that mght instead have gone to class
menbers. Earlier drafts required either disclosure or filing; the
present version has avoi ded any general requirenent, leaving this
guestion to the discretion of the court.
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Draft (e)(3) creates a new "settlenent opt-out. Early
versions provided this opt-out opportunity on settlenent of any
formof class action. There was resistance to permtting excl usion
from a "mandatory" (b)(1l) or (b)(2) class, however, and the
provision was limted to (b)(3) classes. The opt-out opportunity
was further reduced by allowi ng the court to deny any second opt-
out opportunity if good cause is shown. The concerns were that
settlenments nmay occur in circunstances that afford the court anple
information to nmeasure the quality of the settlenment, and to find
that there i s no good reason to seek exclusion. There was an added
concern that sonme | awyers m ght seek to entice class nmenbers to opt
out of the settlenent, hoping to build on the settlenent terns to
reach individual settlenents nore favorable than the class terns,
seizing the benefit of the nore favorable ternms by exacting
attorney fees greater than those allowed under the ternms of the
settlenent. Sonme Subcommittee nenbers have concl uded that even as
reduced, this provision is an inportant protection against
i nprovi dent settlenment. Attenpts to bolster the role of objectors
have fallen because of concern with the m suse of objections to
seize the strategic advantages that flow from delaying
i npl enentation of a settlenent. Absent any assurance of effective
obj ections, an opportunity to opt out affords i nportant protection.

Paragraph (e)(4) recognizes the right of class nenbers to
object to a settlenent. It has been suggested that the rul e should
be redrafted to distinguish explicitly between objections advanced
as an individual matter and objections advanced on behal f of the
class. This distinction is inplicit in the provisions of draft
(e)(4)(B) which limts the opportunity to settle an objection nmade

by a class member on behalf of the class. A class nenber nmay
obj ect for reasons that essentially chall enge the class definition,
urging that the position of the class nenber is different fromthat
of other class nenbers and deserves individual treatnment. A class
menber may, on the ot her hand, object that the settlenment is unfair
to other class nenbers as well. (e)(4)(B) requires court approval
of the settlenent of objections nade on behalf of the class.
Approval is independently required by (e)(1l) if the settlenent
changes the ternms of the class settlenment. But if the settlenent
goes only to the treatnment of the objector, this provision allows
court approval of terns different fromthe terns avail abl e to ot her
class nenbers only on showing that the objector’s position is

different. The long sentence stating this proposition has been
found conplicated by sonme subcommttee nenbers, but no suggestion
has been nade for sinplification. It may prove wise to drop the
sentence, limting this subparagraph to a requirenent that the

court approve settlenent of any objection nmade on behalf of the
cl ass.

A provision that has | ong been set out in revised versions of
subdivision (e) wuld have allowed the court to appoint a
magi strate judge or other person to investigate and report on the
terms of a proposed settlenent. This provision was in effect
designed to assure that there would be an objector acting in good
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faith and adequately supported to conduct an effective inquiry into
the settlenent. It has been dropped for several reasons. One
concern goes to the opportunity of the parties to respond to the
report. The anal ogy to an obj ector suggests that the report should
be made in the same way as objections by any other objector, and
subject to response in the sane way. That nmay prove to be a
conplicated and costly process, with the parties paying not only
their own expenses but also the expenses of the court-appointed
investigator. |In addition, this court-directed investigationis a
substanti al departure fromour general tradition that the court in
an adversary system functions as unpire, not as inquisitor.

Anot her provision that has been dropped woul d have al | owed an
objector to appeal approval of a settlenment, and to appeal any
other class judgnent that is not appealed by a class
representative. The procedure followed in many circuits today
requires that an objector wininterventioninthe district court in
order to establish "standing" to appeal. If intervention is denied
by the district court, the objector nust appeal the denial of
intervention and can win review on the nerits only after w nning
reversal of the denial. Fears have been expressed that this
procedure is a trap for the unsophisticated and unwary objectors
who do not know of it. But the subcommi ttee concluded that there
are advantages inrequiring intervention. The district court isin
a good position to evaluate the objector’s intentions and the
plausibility of the objections. There is no reason to believe that
intervention is often denied for inadequate reasons. Seri ous
m st akes can be corrected by reversing a denial of intervention.

The final paragraph of draft (e), paragraph (5), is the second
part of the package of proposals ai med at conpet i ng and over | appi ng
cl asses. This paragraph precludes any other court from approving
a class settlenment after a federal court has refused to approve
substantially the sanme settlenent, "unless changed circunstances
present newissues as to the fairness, reasonabl eness, and adequacy
of the settlenent.” This "settlenent preclusion” is designed to
prevent the practice of "shopping" settlenents anong different
courts. It is restricted to cases in which a class has been
certified. It would not prevent settlenent shopping if a court is
presented with sinmultaneous requests to certify a class and approve
a settlement and, dissatisfied with the settlenment, refuses to
certify aclass. Thislimt reflects both conceptual and pragnatic
concerns. Conceptually, it is difficult to explain howa class can
be precluded when the class had not cone into being at the tine a
proposed settlenent is rejected. Pragmatically, it is possible
that inadequate representation accounts for the failure to wn
approval of the settlement — without prior certification, there has
not been any i ndependent neasure of adequate representation.

The final part of the proposals, apart from the attorney
appoi ntment and attorney fee provisions, is newdraft 23(g). This
draft ains at establishing control of overlapping, conpeting, and
successive class actions. The power of control is established by
aut hori zing the court, before deciding whether to certify a class
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or after certifying a class, to enter an order directed to any
menber of a proposed or certified class respecting litigation in
any other court that involves the class clains, issues, or
defenses. This power need not be exercised. Oten there will be
no occasion even to consider the inpact of separate litigation
When other litigation threatens effective control of the federa
proceedi ngs, the response nay take many forns, including a decision
to let the other proceedi ngs continue untouched. Orders may be
directed to class nenbers with respect to proceedings in other
courts. It may be useful to consider the possibility of orders
directed to arbitration. Concerns have been expressed recently
that arbitration agreenents are being used to prevent effective
enforcenment of inportant rights through class actions; enploynent
agreenments and a variety of consuner agreenents are cited as
exanples. But arbitrationis a substantive right, commonly ari sing

from contract, and may deserve special protection. The very
purpose of arbitration, for that matter, is to avoid judicial
resolution in favor of an alternative node of resolution. It also

must be clear that this provisionis not designed to allow a single
federal court to <control acts by the Judicial Panel on
Mul tidistrict Litigation.

The reason for establishing control in a federal court springs
from concerns that absent control in sone tribunal, it may not be
possible to proceed in an orderly fashion to determ ne whether
class treatnent is appropriate, to define the class, and — if a
class is certified — to manage the class litigation. Different
courts may engage in races to certify and to reach judgnent. The
race may be to the bottom encouragi ng defendants to play woul d-be
cl ass representatives against each other in a "reverse auction”
t hat awards judgnent and attorney fees to the class representatives
nost willing to strike a bargain favorable to the defendant. Even
apart from that danger, simultaneous proceedings in two or nore
courts may inpose unnecessary expense on the party opposing the
cl ass. Federal power to create a class and to pursue a class
action to judgnent in reasoned fashion nmust be protected.

The desire to protect orderly federal class-action procedure
is inplemented easily enough when the challenges arise anong
federal courts. The Judicial Panel on Multidistrict Litigationis

avail able to nmaintain order, and has been successful. \Wen the
chal l enges arise from proceedings in state courts, however, the
Panel is not avail able. St ate-court proceedi ngs, however, are

protected by long traditions of comty and federalism These
traditions are enbodied in the anti-injunction act, 28 U S.C. 8§
2283. The right to proceed in state court also nmay be seen as a
"substantive right" that cannot be abridged by an Enabling Act
rule. Authority to enjoin state proceedi ngs m ght even be seen as
an enlargenent of federal subject-matter jurisdiction. These
concerns are addressed in separate nenoranda on the Enabling Act
and on § 2283. The questions are inportant and sensitive, but
there are strong argunents supporting Enabling Act authority to
adopt provisions of the sort set out in proposed subdivision (g).
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Subdi vision (g)(2) expressly recognizes that the response to
conpeting class actions need not be an assertion of control by a
federal court. The court may choose to stay its own proceedi ngs as
t he best nmeans of effecting coordination. The draft would further
protect this means of cooperation by relaxing the general
requirenent that a class certification determ nation be nade as
soon as — or when — practicable.

Finally, draft (g)(3), set out in brackets to identify its
tentative nature, would expressly recognize authority to consult
wi th the judges of other courts. Many state and federal judges now
effect coordination of parallel actions by means of infornal
consul tati ons. Some judges are uncertain of the authority to
engage in such activities, however, and it may be useful to
recogni ze it explicitly.

It woul d be possible to provide nore el aborate descriptions of
nmet hods of cooperation in the draft. Sonme courts, for exanple,
have been able to establish systens of "joint" discovery under
whi ch di scovery is taken once for the purposes of all actions, and
the results of discovery are available for use in each action as if
t he di scovery had been undertaken directly in that action. O her
courts have effected coordi nati on by appointing the sane person as
special master. Yet other imaginative and effective devices have
been used. But it would be difficult to capture these alternatives
inarule; the attenpt has been foregone.

Prof essor Marcus provided a nore detailed overview of Rules
23(h) and (i). Together these subdivisions present a package for
oversight of class counsel, in forns sonmewhat scaled back from
earlier versions.

Since the draft reviewed at the COctober Advisory Conmttee
nmeeting, Rule 23(h) on appointing class counsel has been scal ed
back in several ways. The October draft included strong limts on
pre-appointnment activities that have di sappeared. References to
the "fiduciary" role of class counsel have disappeared. The
requi renent that an application for appoi ntnment as cl ass counsel be
filed in a defendant-class action is renoved. And the provision
that the appoi ntment deci sion should assign no weight to the fact
that an applicant had been the first to file is gone.

The appoi ntnent rul e begins with an exception for a situation
governed by contrary statutory provisions. This exceptionis ained
at the Private Securities Litigation Reform Act and any other
statutes that Congress may enact on this subject. Subject to this
exception, (h)(1)(A) establishes the court’s obligation to appoint
class counsel. (1)(B) articulates the lawer’s responsibility to
fairly and adequately represent the interests of the class; this
phrasing is taken, with only slight adaptation, fromRule 23(a)(4).
The draft includes a bracketed and controversial addition that
woul d define the class as the lawer’s client. Identification of
the class as client is a topic that requires careful discussion.

The appoi nt nent procedure of (2)(A) recogni zes the possibility
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of conpeting applications by authorizing the court to set a
reasonable tine for filing applications. This provision my tieto
the Rule 23(c) proposal that would change the tine constraint on
the certification decision from"as soon as" to "when" practi cabl e.
Applications arerequired only in plaintiff-class actions; although
the court is responsible for appointing class counsel in a
def endant-cl ass action as well, an application is not required.
One question that has come up repeatedly i s whether an application
can be filed on behalf of a "consortium of attorneys; the draft
Rul e does not address this question, but the draft Note does.

The draft of (2)(B) is set out in alternative versions. The
second sets out a list of information that nmust be included in an
application for appointnment as class counsel. The first is
shortened, calling for information about all pertinent natters
bearing on the ability to represent the class, but also referring
in an optional addition to information about proposed terns for
fees and nont axabl e costs, and about representation of parties in
parallel litigation that m ght be coordi nated or consolidated with
t he pendi ng cl ass acti on.

Draft (2)(c) provides that an order appointing class counsel
may include provisions regarding the award of fees or nontaxable
costs under Rule 23(i). This explicitly ties the two subdivi sions
t oget her. Advance attention to fee issues mmy provide
opportunities for review and control during the course of the
pr oceedi ngs.

The first question raised by the Rule 23(i) fee draft is "why
do this"? Fees matter. The RAND study concl udes that judges who
take a role on fees can have effects not only on the size of the
eventual award but also on the way the action proceeds. And Rul e
54(d)(2), although it addresses fee awards in class actions as wel |
as in other actions, is not detailed with respect to class-action
fee awards.

The Cctober draft could have been interpreted to provide new
authority for fee shifting, and new authority for who shoul d pay
fees. Those provisions have vanished. Any fee award requires an
i ndependent basis of authority. The earlier draft required that
di scovery be allowed to objectors. That provision has been
softened and set out in brackets as a subject of possible del etion.

The present draft applies to all counsel, not only class
counsel. (Objectors may be entitled to fees. So may ot her | awers
who hel ped the class, including a | awer who devel oped and filed
the action but was not appointed as class counsel.

One question of detail presented by (i)(1l) is whether the
timng of fee applications should be governed by case-specific
order, or should continue to be governed by the general provisions
of Rule 54(d)(2).

The question of side agreenments is present here, as wth
revi ew of proposed settl enents.
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Anot her question is who should get notice of fee proceedi ngs:
"parties"? All class nenbers? |If class nenbers get notice, should
it be only for applications by class counsel ?

The role of objectors also nust be addressed. How warmy
shoul d they be wel comed? Shoul d anything be said about discovery
by objectors?

The provision in (i)(3) for hearing and findi ngs does not say
whet her these requirenents arise only when there are objections.
Any such limt would require a definition of what is an
"objection,” perhaps in the Rule but at least in the Note. It has
seened easier to require a "hearing"” for all cases.

Subdivision (i)(4) presents a laundry list of factors that
m ght be considered in determ ning the anount of a fee award. The
first question raised by this draft is whether anything should be
sai d beyond the sinple statenent in the first subdivision sentence
that the court may award "reasonable attorney fees and related
nont axabl e costs.” It is difficult to expand on a direction to be
reasonable with only a few words; the likely choice is between a
long list and silence. No one has yet suggested that the list is
i nconpl ete, but that does not nean that the list is needed. I t
shoul d be renenbered that draft (h)(2)(C provides that the order
appointing class counsel nmay include directions as to fees. The
order may provide for interim fee information as the case
progresses. This nay prove a suitable alternative to nore detail ed
gui dance in the Rule.

The fee draft does not attenpt to provide any gui dance on the
choice between percent-of-recovery, "lodestar,” or "blend"
approaches to fee determ nations.

The subdivision (h) and (i) drafts may be seen as a package

for governing appointnment and fees. The provision in (h) for
considering the possibility that the sel ection of class counsel may
be useful in coordinating or even consolidating parallel litigation

provides as well a tie to the provisions in draft 23(g) dealing
wi th overl appi ng and conpeting actions.

Fol l owi ng these introductions, the first questi on was whet her
this package is a set of proposals "whose tine has cone"? There
has been a lot of input from practicing lawers to inform the
answer . It was answered that the subconmittee has continued to
hear that there are problens. The RAND report underscores that
conclusion. The problens "have changed at the edges — this is a
rapidly noving area —" but the probl ens persist.

And so the discussion noved to detailed exam nation of the
drafts. The object was not so much wordsm thing as review of the
basi ¢ approaches: what are the intended consequences, and what
probl ens are there either with the i ntent or the general execution?

Overl appi ng C asses
Overl appi ng cl asses and other related litigation are addressed
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by three draft provisions: Rule 23(c)(1)(C, which would bar any
other court from certifying a class that has been denied
certification by a federal court; Rule 23(e)(5), which would bar
any other court fromapproving a settlenent that has been rejected
by a federal court; and Rul e 23(g), which woul d recogni ze a f ederal
court’s authority to control litigation by class nenbers in other
courts.

An initial question asked about the interplay between the
certification-preclusion and settlenent-rejection provisions. It
happens with sonme frequency that a court 1is sinultaneously
presented with a proposed settlenment and a request to certify the
cl ass. Suppose the settlenment is rejected, and rejection of the
settlenment is the basis for sinmultaneously refusing to certify the
cl ass: shoul d another court be precluded fromcertifying the sane
class either for an inproved settlenment or for litigation? |Is
refusal to certify because a settlenment is inadequate inplicitly a
refusal based on inadequate representation, which would not
preclude certification when adequate representation is found?
There was a sense that later certification should not be precl uded,
but no resol ution of the question whether further drafting m ght be
needed. Restoration of the provision that denies preclusion effect
if a change of law or fact justifies reconsideration would address
this problem

It al so was asked whether attaching preclusive effect to a
denial of certification would pronpt nore appeals. Rul e 23(f)
appeals may be limted, but the denial also may be foll owed by a
final judgnent that supports appeal of the certification issue.
Courts will be asked to defeat the preclusive effect of their own
orders; perhaps that is protection enough. It is not clear whether
a Rule 23(f) appeal would lie froma refusal to defeat preclusion
— the language of the rule seens |linmted to the order denying
certification, but the refusal to defeat preclusion may be part of
the order denying certification.

Anot her question was whether (c¢)(1)(C should bar a federal
court fromecertifying a class that has been refused certification
by a state court. It is clear enough that a federal rule could
direct a federal court to do that. But if a state court does not
seek to i npose that consequence on its own denial of certification,
and other state courts are free to ignore the denial, it may be
wonder ed whet her the val ue of seem ng equal treatnent is worth it.
In addition, the reasons that m ght | ead a state court to take such
steps as refusing certification of a nationwde class are
particularly likely to be different fromthe considerations that
m ght bear on certification of the sanme class by a federal court.
But it nay be desirable to observe in the Conmttee Note that a
federal court should consider carefully the reasons given by a
state court for refusing to certify a class, and to demand a
showi ng of good reasons to certify a class rejected by a state
court if the certification issues are the sane.

The nost fundanmental question asked what purpose is served by
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precluding a state court from certifying a class that a federa
court has refused to certify. This is a powerful tool, or weapon.
A defendant can renew in the second court the argunents that

persuaded the first court to deny certification. It can point to
the fact that the first court did deny certification. Preclusion
is an "extraordinary reach.” The response pointed to a federa

refusal to certify a nationwi de class. State-court certification
of the same class, reaching people in many other states, my take
on issues that no court should undertake to address in a class
setting. The federal court, for exanple, nay have been deterred by
choice-of-law di fficulties; should a state court be free to ignore
the sane difficulties, or to presune to resol ve thenf

It was agreed that there may be problens with sone courts in
sonme states, but asked whether certification preclusion is an
appropriate response. The data on "abuse" are not clear. How
often will a state judge actually certify a class after a federal
court has refused certification? Preclusion between federal courts
is not particularly troubling, especially within the same district
or circuit, but extending preclusion to state courts renmins
t roubl i ng. One response was that the federal court can take
account of these concerns in deciding whether to nake its refusal
to certify preclusive. And if the (c)(1)(C draft is changed to
i ncorporate the once-discarded provision that a change of |[|aw
defeats preclusion, state courts woul d have substantial freedomto
reexam ne the certification issue.

The need for any form of certification preclusion was
chal | enged by the observation that a rul e cannot be nade to address
every problemthat may arise. |s there good reason to believe that
repetitive certification requests are a frequent and substanti al
probl en? The Subcommittee reports that many | awers believe there
is a problem In at |east some substantive areas, many cl ass
actions are filed concerning the sane basic core of events — races
to the courthouse are triggered by product recalls, publication of
studi es questi oni ng product safety, and governnent investigations.
Congr ess has shown concern about state class actions, and conti nues
to consider bills that would essentially preenpt state class
actions by providing for renoval on the basis of mnimal-diversity
jurisdiction with only a few opportunities for escape to state
court. Federal courts can address nmultiple federal filings through
the MDL procedure, there is a common belief that the rate of
consolidations is increasing, and the increase nay be due to
increasing filings of overlapping class actions.

Turning to draft subdivision (e)(5), it was asked whether it
has sufficient force to be worthwhile. Although it purports to bar
ot her courts fromapproving substantially the sane settl enent after
rejection by a federal court, it is easy to make m nor changes t hat

will persuade a willing court that the second settlenment is not
substantially the sane as the rejected settlenent. It also allows
approval if changed circunstances present new issues as to

falirness, reasonabl eness, or adequacy, an open invitation to
reconsi deration and approval. The attenpt to preclude other courts
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will generate "a |ot of grief,’
it does not justify the grief.

and the attenpt is so feeble that

Support for abandoning draft (e)(5) was offered by aski ng why
preclusive effect should be given to a determnation that is a
matter of discretion. If a second judge's discretion is exercised
to approve a settlenment that has been rejected in the first judge’s
di scretion, there is no basis for arguing that one exercise of
di scretion shoul d preclude a second exerci se of discretion. Either
choi ce — approval or rejection — often will be right, for such is
the nature of discretion.

After the observation that the settlenent-preclusion rule
applies between federal courts as well as between a federal court
and state courts, it was asked why this preclusion rule should not
be made parallel to the certification-preclusion rule by allow ng
a court that rejects a settlenment to provide that its rejectionis
wi t hout prejudice to approval by another court. The response was
that the parties remain free to present the sane settlenment a
second time to the court that initially rejected it; that is
enough.

The ease of maki ng m nor settl enment changes seem substanti al,
and of arguing for changed circunstances, was pressed again. One

response is that courts will not often be easily fooled — there is
no special incentive to encourage the process of shopping
settlenments. |In addition, the presence of the federal rule wll

encourage other courts to think carefully about the system c costs
of facilitating the migration of questionable settlenents around
the country.

A second response was to ask whether the ease of invoking the
escape options in draft (e)(5) should be addressed by naking the
rul e nore demandi ng. The nobst denmandi ng form woul d preclude any
other court from approving any settlenment on behalf of
substantially the sanme class following rejection of a first
proposed settlenment. This formcould be softened by allow ng the
first court to release the preclusion effect, as in the (c)(1)(C
certification-preclusion draft.

It was asked what source of authority supports a Cvil Rule
that undertakes to bind state courts by the preclusive effects of
a federal judgnent. This question was connected to the later
di scussi on of the broader provisions of draft subdivision (g), but
found different. Proposed (e)(5) applies only when a federal court
has certified a class. It is generally accepted that Rule 23, as
we know it, is valid. The very purpose of a federal class action
is to produce a judgnent that binds the class and all class nenbers
by res judicata. The scope of clai mpreclusion may be adjusted to
recognize that class litigation is different from individual
litigation by class nenbers, but res judicata is the goal. It is
accepted that a class judgnent based on settlenment establishes res
j udi cat a. These results flow from Rule 23. It is a logica
extension to conclude that the class, bound by a settlenent
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presented by its representative and approved by the court, is
equally bound by the court’s refusal to approve a settlenent
presented by the class representative. This response net a renewed
expression of uncertainty.

It was asked whether there is a practical problemso serious
as to justify these efforts to control state-court freedom Are
there data to show how often successive efforts are made to certify
t he sane class or win approval of the sanme settlenment? To show how
often parallel state-court litigation, in class form or other
forms, actually interferes with nanagenent of a federal class
action?

It was recogni zed that detail ed data do not exist and will be
hard to generate. The RAND report points to a phenonmenon w dely
percei ved by many practicing |awers — the nunber of state-court
class-action filings is increasing. Otenit is saidthat thereis
a mgration to state courts, and away fromfederal courts, because
many federal courts are tightening the application of certification
criteria. There have been sonme notorious successes in persuading
state courts to approve settlenents that have been rejected by
anot her court, and even by several other courts. But a few
not ori ous successes do not of thensel ves denonstrate a general or
persi sting problem

Anot her part of the response was that the Rul e 23(e) proposal s
are designed to enhance judicial review of settlenents. If the
result is that settlenments are nore frequently rejected, past
experience nmay not be a reliable guide to future experience — there
will be nore frequent occasions for attenpting to win state
approval follow ng federal rejection.

The response al so noted that these proposals do not reflect a

fear that state courts will "get it wong." The proposals do not
attenpt to do anything about the choice whether to go to federa
court or state court. They aim only at the situation in which

soneone has gone to federal court, and the question is whether a
second or simultaneous resort to state court should be accepted.
When a federal court has considered and rejected a settlenent, it
is better to require at | east a new show ng before another court
can reexam ne the matter.

Anot her response was that in the real world, there are judges
favored by one litigant or another. Sone are federal judges, sone
are state judges. Litigants shop for a preferred judge, and they
shop with respect both to certification and to settlenment. There
is no way to know just how often this happens. And the question of
settl enent shopping cannot be put aside by supposing that the
parties will sinply go first to the court they expect will be nost
conplaisant. The litigation commonly begins as truly adversary; it
is only after a deal has been made that the parties may join in
pronoting the settlenent, and may carry their cooperation over to
seeking out another court after the first has rejected their
efforts.
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Rul e 23(g) then cane on for discussion. As drafted, it would
allowa federal court torestrainlitigationin other courts, state
or federal, class-based or otherw se aggregated or individual, not
only after certification of a federal class but even before
certification. The first question was whether the Subconmttee
t hought about relying on Rule 23(g) al one, w thout al so adding the
certification-preclusion and settlement-rejection-preclusion
provisions. Oders directed to class nenbers as part of ongoing
federal class proceedi ngs may seem | ess troubling than precl usion.

Anot her question was whether the rule or the Note should
specify criteria for restraining related litigation. The concept
of criteria was thought attractive, but no specific criteria were
volunteered. Criteria may be particularly attractive with respect
to pre-certification orders.

The question al so was seen as an attenpt to extend the general
rules on parallel litigation to class nenbers, which may not be
much of a reach, and also to nmenbers of a potential class, which
may be nore of a reach. Regulating litigation by nonparties sinply
because they fall within the limts of a class proposed in the
conplaint of a would-be class representative would establish
control very early in the process. There is no notice to class
menbers, no opportunity to opt out, before certification.

It was noted that courts now assert the power to restrain
related litigation in order to protect an inpending class-action
settlenment, and assert the power even when the class has not yet

been certified. The question is not so nuch pre-certification
restraint as how far the power shoul d extend beyond protection of
an immnent settlenment that, if it succeeds, wll carry class
certification with it.

One response was that defendants will ask to freeze other
litigation a week after filing. "That is too much.”" And it was

rejoined that it may not be too nmuch if the conplaint is filed at
the same time as a proposed settlenent and proposal for
certification.

Anot her perspective was that the draft would achieve the
advant ages of the federal multidistrict litigation procedure for
all courts, state and federal. It could support, anong other
t hi ngs, coordinated discovery to be used in all actions, wthout
necessarily interfering with the progress of other actions in other
ways. There are real benefits in going forward in one forum
Parties to other litigation do not always get notice when an
application is made to the nmultidistrict litigation panel.

Per haps t he hardest cases will occur when the federal court is
considering certification, but recognizes that sone i ndividual

state actions should be allowed to proceed. A nmenber of the
considered class, for exanple, nmy present an urgent need to
proceed to judgnent. Easy cases will involve the pendency of

several actions that seek certification of essentially the sane
class by different courts. It m ght be possible to express sonme of
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these distinctions in the rule, speaking directly to discovery,
races to certify, and races to judgnent.

It is inportant that the draft recognizes that federal-court
control can work the other way. Rather than restrain activity in
ot her courts, the federal court may stay its own hand.

It was urged that the draft would solve a |lot of problens if
it can be reconciled with the anti-injunction provisions of 28
US CA § 2283. How far can we back up from the inmmediately
i npendi ng settlenment and still act in aid of the federal court’s
jurisdiction?

It was asked how does a federal <court get persona
jurisdiction to direct orders to persons who may be nenbers of a
cl ass not yet certified, when there is no other connection to the
state where the federal court sits?

QO her problens with respect to proposed classes may arise.
The statute of limtations is tolled by filing the class conplaint.
But the ability to coordinate proceedings in all courts is much
enhanced if restraining power arises on filing. And the
certification preclusion proposal, by its very nature, does not
depend on certification of a class.

On the other hand, the need for certification preclusion may
be reduced because courts today have conme to realize the benefits
of coordinating discovery in parallel proceedings and in many
ci rcunstances effective coordination is achieved. Courts are aware
of the ability to coordinate in informal ways, and are doing nore

of it. It may not be necessary to include specific authorization
inthe rule, as draft (g)(3) would do; a rem nder in the Note nmay
be enough. It also was suggested that (g)(3) may carry a negative

inplication that consultation is not appropriate on other matters
or in other situations. This concern also points toward a conment
in the Note, without specific provisionin the rule. On the other
hand, sone judges continue to fear that i nfornmal coordination rests
on inproper ex parte comrunication. The parties have expressed
consternati on about private di scussions anong judges in sone well -

known cases. Qur tradition is that parties should have an
opportunity to influence every judicial decision by direct
argunent; it is difficult to reconcile the tradition with the

consultation practice absent sone express recognition. Even the
express recognition nmay be seen as sinply deferring the problem
the concern of litigants is well placed.

The next suggestion was that the draft could be limted in a
nunber of ways. The federal court’s authority to stay proceedings
by class nenbers could arise only after a class is certified; it
could be limted to orders directed to other class litigation; it
could apply only to restrain filing new actions after the order
enters; it could not permt restraint of statew de class actions.
These suggestions were supported as getting on the right track.
The proposal will be controversial, particularly with respect to
control of individual actions. But it nust be recognized that in
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sonme situations litigation that appears to be franed as a nunber of
i ndi vidual actions is effectively coordinated — the nost effective
coordi nati on occurs when a single | awer or group of |awers has a
large "inventory" of <clients whose individual actions are
effectively aggregated in fact, if not in form W nust focus on
identifying the problens to be cured. Many class actions do not
involve parallel litigation, and pose no problem this situationis
nost likely with actions involving |ocalized problenms, or snal

i ndi vidual clains that even in aggregate do not entice multiple
woul d- be cl ass representatives. Qher class actions involve a few
cl ass nenbers who may have clains that wll support i ndividua

litigation, but many who do not. Still others may include many
cl ass nmenbers who can bring individual actions, or such | arge total
damages that several groups may vie for the rewards of fram ng the
class action that wins the race to judgnent. It is very difficult
to generate data that sort out these various possibilities.

The several proposals addressed to overl appi hg and successi ve
actions and settlenment attenpts were recogni zed as anong the nost
difficult proposal s in t he package. Intellectually,
federalistically, and practically they pose genuine chall enges.
This draft is the first effort to acconplish sonething like this in
t he rul es.

One question presented by the package is whether the
precl usion proposals in (c)(1)(C and (e)(5) should stand al one, or
whet her all of these proposals should be brought together in (g).
A response was that (g) is better standing al one, because it rests
on the specific device of orders directed to class nenbers. (e)(5)
shoul d include express recognhition of the court’s power to |eave
other courts free to review and accept a rejected settlenent, in a
way that is directly parallel to the certification-preclusion
provisionin (c)(1)(C and that is simlar to the discretion built
into (g). Even with that change, it remains troubling to sone.

This resistance to the (e)(5) rejected-settlenent provision
was found surprising. If there is a real-world problemthat is
worth addressing, the provision nakes sense. The parties are
al ways free toreturnto the court that rejected the settlenent and
ask it to set them free; it would be surprising, however, for a
court that has found a settlenment inadequate to conclude that the
parties should be left free to persuade another court that the
settlenment is adequate. The response, however, was twofold —
first, the draft permts the parties to defeat preclusion easily by
maki ng cosnetic changes in the settlenent or generating new
ci rcunst ances; and second, the discretion of the first court shoul d
not close off an exercise of discretion by a second court.

Thi s di scussi on was seen as reveal i ng different phil osophi es.
The settlenment-review draft seeks to nake settlenment review
meani ngf ul . The review is meaningful only if rejection carries
real consequences. Real consequences require closing off
subsequent attenpts to wi n approval of the sane settlenent, absent
meani ngf ul changes in the circunstances that bear on
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r easonabl eness. The opposing view is that review is a subtle
process, and that we need a safety valve that protects against
unwi se rejection, even though unwi se approval is limted only by
appellate review for abuse of discretion. This view may be
satisfied, as its proponent suggests, by giving the first court
power to rel ease the preclusion — reconsideration by a second court
does not automatically nean approval, and the initial rejection
will be considered as part of the reconsideration. On the other
hand, there are reasons to believe that the draft is too | enient —
the argunents that changed circunstances justify reconsideration
should be made to the first court, which is nuch better able to
evaluate the purported changes in relation to all of the
information considered in reaching the initial rejection. And
there i s no apparent reason to suppose that another court shoul d be
free to reopen a prior decision sinply because the decision
involved large elenments of discretion. A discretionary finding
that a settlenent is adequate results in judgnent and res judi cat a;
a discretionary finding that a judgnent is not adequate deserves
equal respect.

This suggestion stinmulated the observation that if indeed
there is a problemw th settl enent shoppi ng that deserves attention
inthe rules, it is difficult to understand why there should be an
opportunity torelitigate the sane i ssues. It is possible that res
judicata principles will evolve to deal with this problem but it
may be better to frane the principles in arule, so long as there
is reason to believe that there is a real-world problem

Qvj ector Settl enent

Attention turned briefly to the provision in draft (e)(4)(B)
that requires court approval of settlenment by a class nenber who
has objected to a proposed settlenent on behalf of the class. It
was asked why this provision is not sinply another version of the
settlenment opt-out included in draft (e)(3). The response was that
t he obj ector remai ns a nenber of the class, entitled to — and bound
by — the benefits of the class judgnent, absent successful
objection or a particular settlenent that confers distinctive
i ndi vidual ternms. A class nenber who opts out takes nothing by the
judgnment, and is free to pursue individual renmedies. It was |ater
urged that this distinction should be drawn nore sharply in the
rul e, and responded that the distinction is clear now Opting out
nmeans | eaving the class. bjecting nmeans renaining in the class.

bserver (bservations

Judge Levi noted again that the process of considering Rule 23
continues to be, as it has been for a decade, arduous and

contentious. It is inportant that coments not be restrai ned by
any sense that robust criticism is inappropriate. Vi gor ous
criticismw |l be addressed to any proposal that energes fromthe

commttee. As part of this process, the observers were invited to
comrent .

Mel vin Wei ss of fered several observations. First, thereis a
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maj or problemin attenpting to include traditional commercial -type
cases and nass torts in a single class-action rule. In handling
all types of class actions, he has found sone judges who apply
Anthemtype analysis to commercial cases. The parties want to
settle, wthout prior certification. The court is asked to
prelimnarily approve certification and settlenment, but concl udes
that Anchemprinciples stand in the way. There is a risk of being
stuck with an "anti-cl ass-action i deal ogue."™ The parties should be
free to acconplish what the plaintiffs and defendant agree is a
good result. We should trust the lawers to be responsible.
Following rejection, the lawers then |ook for another forumto
acconplish the same good purpose. Second, we should not call class

menbers "parties.” This can have adverse effects in |ooking for
conflicts of interest. Class counsel should not be seen as
representing individual class nenbers. Third, there are lots of
| awyers and lots of actions. If we nake a rule that denial of
certification precludes another court from certifying the sane
class, there will be problens. There are continuing wongs; the
first lawer may not effectively develop the argunent for class
certification. It is better to trust the judges; the defendants
will provide all the argunent needed to prevent inprovident

certification after the first court has denied certification

Sol Schrei ber suggested that the General Mtors fuel-tank
litigation is the only case that has gone from federal-court
rejection of a settlenent to state-court approval. Shoppi ng
settlements has not happened between federal courts. And state
courts have changed a lot in the |ast few years; there nay be only
one terrifying forumleft. But it was observed in response that
the FJC study of 407 cases found only one rejection of a proposed
settlement. The proposals for nore rigorous scrutiny may result in
nore rejections, which in turn wll stinulate nore settlenent
shoppi ng.

Jeffrey G eenbaum said that overlapping class actions are a
serious problemin comrercial litigation. The package of proposal s
is just that — a package that does things that the (g) proposal to
permt orders directed to individual class nenbers does not
acconplish by itself. To have to resist certification repeatedly
is expensive. But (g) does present personal-jurisdiction
difficulties with respect to enjoining nenbers of a class not yet
certified.

Francis Fox observed that the overall effort is worthwhile.
It addresses real problens. There will be issues "around the
edges, " but the problens shoul d be addressed by a bold effort. It
is not clear yet whether the proposals are the right conbination.

Settl enent Revi ew

The nore general provisions of revised Rule 23(e) call for
i ncreased scrutiny of proposed settlenments. They also include a
settl ement opt-out provision.

The first gquestion addressed the proposed settl enent opt-out.



987
988
989
990
991
992
993
994
995
996
997

998

999
1000
1001
1002
1003
1004
1005
1006
1007
1008
1009
1010
1011
1012
1013
1014
1015
1016
1017
1018
1019

1020
1021
1022
1023
1024
1025
1026

1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037

M nut es
March 12, 2001 Cvil Rules Advisory Conmttee
page -21-

As drafted, nenbers of a (b)(3) class would have a right to opt out
of a proposed settlenent unless good cause is shown to deny the
opportunity to opt out. Who has the burden on t he questi on whet her
the opt-out opportunity should be defeated? The good cause
requi renent itself puts the initial burden on the persons who seek
to defeat the opportunity. The draft Note entrenches this by
saying that the opportunity to request exclusion should be
avai l abl e with respect to nost settlenents. The Note al so suggests
that although the parties should be free to negotiate settl enent
ternms that are conditioned on denial of any settlenent opt-out, a
court should "be wary" of accepting this condition.

The drafting history has considered other alternatives. It is
recogni zed that uncertainty whether there will be a settl enment opt-
out opportunity, and wuncertainty as to the effect of the
opportunity, will conplicate settlenent negotiations. Asettlenent
may be negotiated in circunmstances in which the court is persuaded
that it has solid information for evaluating the settlenent, and
that the settlenment readily satisfies the "fair, reasonable, and
adequat e" standard. A settlenment nay be negotiated during trial
or even after trial. O litigation of other cases nay have
produced a "nmature" dispute in which likely outconmes are well known
and readily evaluated. O the parties may have engaged i n t horough
pretrial discovery, producing conprehensive information fully

understood by the court. O parallel governnment enforcenent
proceedi ngs may generate anple information. These concerns m ght
lead to a rule that is neutral, leaving the settlenent opt-out to
the discretion of the court on a case-by-case basis. O, as

suggested in a footnote to the draft, the court mght afford cl ass
menbers a provisional opt-out opportunity: class nenbers are
afforded to state whether they wish to be excluded from the
settlenment, and the court can take account of their objections and
consi der the nunber of objectors in deciding whether to approve the
settl enent and whether to all ow excl usion.

This history was further illum nated by the observation that
the inspiration for allowing the court to defeat the settlenent
opt-out was experience at the albuterol trial. The settl enment
agreenent was reached two days before the end of trial. There was
no opt out, just as there woul d have been no opportunity to opt out
if the trial had been conpl eted by judgnment. Settlenment m ght not
have been possi bl e had class nenbers been allowed to opt out.

The next question was why the rule should be drafted to
"presunme” that there is an opportunity to opt out, to be defeated
only on showi ng good cause. The explanation was again found in
drafting history. Earlier Rule 23(e) drafts included strong
support for objectors. The support included mandatory fees for
"successful " objections, and discretionary fees for unsuccessful
objections. It also included a right to discovery sufficient to
appraise the nmerits of the clains being settled. These provisions
wer e di scarded one by one. Mandatory fees for successful objectors
were the first to fall, confronted by the fact that a successful
objection may | ead not to i ncreased cl ass recovery but to rejection
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of any settlenent and perhaps decertification of the class. The
ot her provisions also were stripped away, in part because of the
direct burdens and in part because of concern that objectors
frequently appear for reasons that have little to do wth
protecting the class. There are, to be sure, "good" objectors
whose notives are to enhance the class-action process and who
contribute ininportant ways to eval uati on of proposed settlenents.
But there al so are "bad" objectors, who seek to seize the strategic
opportunities created by the objection process to gain private
advant age. Growi ng di scouragenent with the prospect of enhancing
settl ement review by supporting objectors focused attention on the
settl enment opt-out. The initial draft would have provided an
absolute right to opt out of settlenent in any class action,
whether it be a "mandatory" (b)(1) or (b)(2) class or an opt-out
(b)(3) class. An added conplication would have allowed a class
menber to opt out of the settlenent w thout opting out of the
class, so as to retain the advantages of class nenbership if the
settlenent should be rejected. This provision too was reduced

first by elimnating the conplications and by limtingit to (b)(3)
cl asses. Then the court’s power to defeat a second opt-out at
settl ement was added for cases in which there already had been one
opportunity to request exclusion. This gradual process does not
nmean t hat the perfect concluding point has been reached; it nmerely
expl ai ns why the burden of justification was placed on those who
woul d defeat a second opt-out opportunity on settlenent.

Further explanation of the settlenment opt-out was offered.
Cl ass nenbers often fail to request exclusion when the opportunity
is presented before settlenent for reasons nore of inertia than
careful calculation. They also may expect that the naned class
representatives and counsel will pursue the action vigorously to a
favorabl e outcone. When presented with a specific proposed
settlenment, attention is focused. |If the proposed settlenent does
not live up to expectations, opting out can be desirable.

Brief discussion produced agreenent that the opportunity to
engage in discovery in connection with settlenent review will not
be affected by the choice whether to require a showi ng of good
cause to support a court’s determ nation to deny a settlenent opt-
out .

An observer asked whether there is a limtations problemwth
the settlenent opt-out, observing that defendants will argue that
sonehow t he suspension of the limtations period that began when
the <class-action conplaint was filed has been triggered
retroactively as to those who opt out on settlenent, defeating any
opportunity to file a new action after opting out. The answer was
that this [imtations argunent is not plausible. The |limtations
period nmust be tolled until a class nmenber elects to opt out; it
makes no difference whether opting out occurs as the first
opportunity in a (b)(3) action or as a second opportunity
established — again, only for a (b)(3) action — under the proposed
settlement opt-out provision. The observer suggested nonet hel ess
that it would be better to nake an express provisionintherule to



1089
1090

1091
1092
1093
1094
1095
1096
1097
1098
1099

1100
1101
1102

1103
1104
1105
1106
1107
1108
1109
1110
1111
1112
1113

1114
1115
1116
1117
1118
1119
1120
1121
1122
1123

1124
1125
1126
1127
1128
1129
1130
1131
1132
1133

1134
1135
1136
1137

M nut es
March 12, 2001 Cvil Rules Advisory Conmttee
page - 23-

address the limtations issue, even though Rule 23 itself does not
speak to the tolling effect in other circunstances.

A nore conpl ex prediction was asked for: will the prospect of
a second opportunity to request exclusion deter opting out at the

first opportunity? If so, is that a bad thing — it would nean that
class nenbers prefer to see the actual settlement terns before
deciding whether to "accept" the terns. And how would this

uncertain prediction be affected by the choice whether to require
a good-cause showing to defeat the settlenent opt-out? One
response was that the opportunity to await actual settlenent terns
is "a reasonable free ride; a good thing."

It was noted that the opt-out will be "hard for settlenent;
peopl e can get out nore easily than by objecting.”" This effect
was, indeed, exactly what the proposal intends.

An observer urged that the settlenent opt-out is inpractical.
It will increase costs. The notice of pendency costs alot. There
is greater certainty if parties can negotiate a settlenent know ng
how many nenbers have opted out of the class. Menbers who opt out
of a class "al nbst never sue separately"; the exceptions occur in
mass torts, where the "farmers have a no-fee-supervision field day"
by soliciting opt-outs and bringing followon actions using the
settlenment terns as a floor for bargai ning upward. The settlenents
t hat have been reached on ternms that allow future claimnts to opt
out after injury becones nani fest have been reached because "t hat
is all you can get."

It was responded that defendants nay want peace; the question
is whether — and on what ternms — they are entitled to it. W do

not have opt-in classes because we fear that inertia will prevent
many potential nenbers fromjoining. Opt-out classes capture the
inertiainadifferent direction. If a class nmenber concl udes that

the settlenent is wong, why deny the opt-out? A nunber of defense
| awyers believe that settlements can be negotiated on these terns.
The ability to do so is denonstrated by nmany (b)(3) cases in which
the settlenment is negotiated before the first opportunity to opt
out .

It was asked whether the settlenent opt-out is an unfair
opportunity to have your cake and eat it too — the class nenber
gets the benefit of class representation, and then refuses to pay
the price. Having opted out, the class nenber may realize benefits
fromthe class-action representation in nmany ways. An answer was
that this objection may be persuasive as to the alert, attentive
cl ass menber who is aware of the nature of the representation and
remai ns informed about the conduct of the litigation. But t hat
rare creature is not the object of concern addressed by the
settl ement opt-out.

A different fairness concern arose fromthe i ssue of attorney
fees. |If many nenbers opt out, howis the class attorney paid for
wor k done on behal f of the entire class? A response was to observe
that if many nenbers opt out, there is good reason to doubt the
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adequacy of the settlenment. And the rejoinder was that the class
settlement "goes to the nedian"; nenbers who have unusually
val uable clains will opt out, |eaving the settlenent to conpensate
the nedian clains fairly and overconpensate the |ess valuable
clainms without the | eveling effect of reducing the high-end clai ns.

The position of class nmenbers with distinctively val uable
i ndi vidual clains was approached from a different perspective
drawi ng fromexperience i n bankruptcy proceedi ngs. The settl| enent
opt-out can be seen as an alternative to the proposal in draft
(e)(4)(B) that a class nenber who has obj ected on behal f of a class
can settle on distinctively favorable ternms only wth court
approval. The distinctively different class nenber perhaps shoul d
have objected to the class definition at the outset, arguing that
those with distinctive clainms should be placed in a subclass or
excluded entirely. On this perspective, the opportunity that
arises on settlenment mght properly be limted to situations in
whi ch the settlement itself shows reasons for distinctive treatnent
that were not apparent at the tinme of certification.

Yet anot her concern was addressed to the |awer who has not
participated in the class actionin a way that will earn a share of
the class-fee award. This attorney has every incentive to urge
clients to opt out, not because the settlenment is bad but because
a larger fee can be earned in other proceedings. This suggests
t hat al t hough there should be a provision for settlenent opt out,
t he burden shoul d be placed on a protesting party to show cause for
it.

It was suggested that nost opt-outs today occur as | awyers get
new clients and persuade them to opt out through advertising or
ot her neans of "reaching out." Opting out is not really an
i ndi vi dual deci si on. The |awyers start advertising when the
settlenent is announced, so long as the first opportunity to
request excl usi on remai ns open; they even "hit the Internet."” They
intend to bargain up fromthe settlenent floor, and to win |arger
fees than would be available through participation in the class
action. This happens because settlenent and certification occur
together. And it is a rem nder that settlenments can be negoti ated
at a time when the nunber of opt-outs remains unknown, and in
ci rcunstances in which the terns of settlenment will affect the opt-
out decisions. The class nenbers who appear to object typically
are upset by attorney fees and related matters.

It al so was observed that the settlenent opt-out proposal has
been found workabl e both by judges and others with rich experience
in supervising class-actions and by equally experienced defense
attorneys. And it was asked whether the settlenment opt-out will be
an issue in anything but nass-tort personal injury cases; Wwll
consuners opt out of snmall-clains class settlenments? Is the
settlement opt-out a good answer to the "Bank of Boston" case, in
whi ch class nmenbers found that their liability for class-attorney
f ees exceeded their individual recoveries? The opt-out then is not
to preserve a realistic opportunity to pursue separate litigation,
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but to protect against burdens inposed on class nenbers by the
settlenent. |In other cases, the opt-out mght be used to signa
di sapproval of the settlenent even w thout any thought of pursuing
i ndi vi dual acti ons. As to the nmass-tort cases, the basis for
concern with the settlenent opt-out seens to be that the "opt-out
farmers” will solicit opt-outs for purposes that are likely to
result in fees so high as to lead to | ower net recoveries by class
menbers who el ect exclusion for the purpose of pursuing individual
actions. |Is it protection enough against this risk that the judge
has the authority to deny any settlenent opt-out?

It was suggested that it makes best sense to address the
concerns that underlie the settlenent opt-out by requiring that the
opt - out proponents persuade the judge of the reasons for allow ng
an opt-out opportunity. And it was responded that neutral terns
are better, relying on the judge' s discretion without attenpting to

assign a burden one way or the other. But many felt that
expression in neutral ternms is likely to work out to inpose the
burden on the party who wants an opportunity to opt out. And it

was responded further that none of these choices is |ikely to nake
any difference — the issue is not a burden of fact proof, but a
burden of argument. The argunments and the decision will be nade
the sane way, no nmatter where the "burden" |ies.

The possibility of a provisional settlenment opt-out was raised
agai n. The court would inform class nenbers that they should
i ndicate whether they wish to be excluded if the court should
decide to permt exclusion. It was said that the uncertainty
facing the parties during negotiation, the great difficulty class
menbers would have in attenpting to understand the necessarily
conpl ex notice describing provisional exclusion, and the delay in
deci di ng on exclusion, nake this alternative sinply "too nuch." It
has never been done. O course the court can consider the nunber
of those who opt out of the settlenent under the straight-forward
opt-out proposal in deciding whether to approve the settlenent as
to the nmenbers who remain in the class.

An observer offered the final observation about the settl enent
opt-out. This opportunity will reduce the total class settlenent
because the defendant will need to maintain a reserve to pay off
t he unknown number and anount of opt-out clains. The opt-out is
nost needed in the nass-tort setting, particularly when the
settlenment is reached before the tort isreally nmature. But no one
is certifying mass-tort classes any longer, so there is no need
even there.

O her aspects of the (e)(5) settlenent-review draft were
di scussed briefly.

Early drafts included a lengthy list of "factors" to be
considered in reviewing a settlenent. These factors have been
noved to the Note, and the revi ew standard expressed i n nmany cases
has been put into the draft as part of (e)(5)(B) — the court must
find that the settlenent is "fair, reasonable, and adequate." It
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was urged that it would be good to return the list of factors to
the text of the rule. The list will help the judge who does not
confront many class actions. An observer seconded this thought —
good judges do not need to have the list in the rule, but for
judges less well-versed in class-action practice, a list in the
rule will help both the |awers and the judge. Another observer
noted that a judge is bound by the text of the rule, but is not
bound by the Note. Q hers, however, expressed a preference for
keeping the list in the Note. Placenent in the rule will generate
argunments that the Rule has been violated. The |ist, noreover
addresses an evol utionary process of review — the factors to be
considered will change over tinme, but the text of the rule will be
hard to change. And lists could be added to many rul es, but have
been avoided. A list of factors is appropriate for inclusionin a
rule only if the list is very short and self-contai ned. It was
agreed that the factors should not be in the text of the Rule.

Draft subdivision (e)(2) confirnms the court’s discretionary
authority to direct parties seeking approval of a settlenent to
file copies or sunmari es of "any agreenent or understandi ng made in
connection with a proposed settlenent.” The concern is that the
process of negotiating a settlenent may at tinmes be surrounded by
events that are not directly reflected in the settlenment terns
presented to the court for approval. The best-known illustrations
are provided by the process in which asbestos class-action
settlements were negotiated after the class |awers had first
negotiated settlenents of |arge nunbers of pending individual
actions. There also nay be agreenment on positions to be taken on
fee applications, division of fees anong counsel, discovery
cooperation, or other matters.

An observer noted that sone local court rules require that
fee-sharing agreenents be filed, but that there is no apparent
reason for this requirenent. Consider this analogy. A single |aw
firm my have a partner whose main responsibility is tending to
clients by bringing themto the firmand acting as liaison with the
firm lawers who do the clients work. These |awers nay be
handsonel y conpensated in the firm Wy should it be any different
when a referring |awer sends a client to a class-action |awer?
And it is not clear what other forns of agreenents may be nmade and
m ght be covered by this provision. Def endants typically want
their discovery docunents back. Although they seem undesirabl e,
confidentiality orders ordinarily are entered; discovery naterials
are returned under the terns of these orders. An agreenent not to
represent clients in future related matters woul d be unethical. It
used to happen in sone fields that a firmwoul d represent both the
class and individuals within the class, but that does not seemto
happen any nore.

Anot her observer suggested that in mass torts, a settlenent
may establish a pot of noney that is allocated anong clai mants by
the lawer. This seens to happen nostly in state courts, and at
times may include unseenmly arrangenents to allocate sone part of
the noney to individuals who were not injured as conpensation for
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bringing clients to the |awers. But ot her observers said that
such events occur only when there are de facto aggregations by
filing many individual clains, either in consolidated proceedi ngs
or as formally separate actions. They do not happen in class
actions.

It was asked whether the power to direct filing of agreenents
incidental to settlement "causes heartburn® — are there real
difficulties that mght follow fromfiling? The proposal springs
fromthe belief that the court should be fully inforned. It gives
the court better control over the information it gets. There is a
concern that possible benefits for the class may be bargai ned away
into other channels. There was no response to the "heartburn”
guesti on.

Att orney Appoi nt ment and Fee Provi sions

Prof essor Marcus i ntroduced the draft attorney-appoi nt mrent and
fee provisions, currently styled as subdivisions (h) and (i). He
suggested that in sonme ways, the appointment provisions in (h) are
not controversial. The lawer "at |east mainly" represents the
cl ass. People understand that. The draft provides an opportunity
to think about financial arrangenents at the time of appointnent,
and this seens advantageous. This can be advantageous for its own
sake, even when it does not have any bearing on the selection of
the lawer to be appointed as class counsel. And in sone
circunstances it may assist in the process of selecting counsel.

Subdi vision (h)(1)(B) defines the duty of the class attorney.
Even now, it is prudent for an attorney to tell a client who would
be a class representative that upon certification, the attorney no
| onger represents the client alone. But no one is really clear on
what the relationshi p between class attorney and cl ass nenbers is.
This definition of duty requires the attorney to "fairly and
adequately represent the interests of the class.” That part has
not stirred nmuch controversy. Four additional words are set out in
brackets; these words would specify that the attorney nust
represent the class "as the attorney’s client.” Those four words
have stirred considerable controversy. Defining the class as
client may be seen as a beginning step toward the theory that the
class is an entity, but this step would not begin to address the
many other issues that mght be affected by viewing a certified
class as a jural entity of some unspecified type. Defining the
class as client also would have an uncertain inpact on the
rel ati ons between federal procedural |aw and state professional-
responsibility law. |In one sense, state |law would be limted by
the federal concept that the class attorney represents the class,
not individual class nenbers. But state law would remain free to
determ ne the nature of the attorney’ s responsibility to the cl ass
client.

It was urged that the question whether to define the class as
the class attorney’s client "is very conplicated.” There will be
probl ens even w thout adding these four words. But addi ng them
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wi |l exacerbate the problens. The Federal Rules of Attorney
Conduct project shows how pervasive these problens are. St at es
have their own rules on conflicts of interest, conpetence, and
zeal ousness. The Conference of Chief Justices will believe that
this rule trespasses on the domain of state |aw. Many states seek
toregulate the activities of their lawers in federal court. Many
| ocal federal-court rules take over the local state rules of
prof essional conduct. This is not only a question of discipline;
it will be a nmalpractice rule. The federal-state jurisdiction
committee has an interest in these questions.

Anot her conment was that it is not feasible even to begin
consideration  of the "class-as-client” provi sion wthout
undertaking a close study of state attorney-conduct rules. The
inplications of defining the class as client nust be worked out
t hrough many different areas of professional responsibility. As an
added illustration, it will be necessary to deci de whet her anot her
attorney can approach a class nenber, or whether the class nenber
is a "represented” person. It is equally inportant to define and
reckon with the state-law obligations that would be triggered by
defining the class as client. These consequences "are much nore
inportant than a tilt one way or the other." Talking about it in
the abstract is too dangerous. Although Rule 23 itself creates new
situations for application of state professional responsibility
rules, the working assunption now is that states get to answer
t hese questions on their own.

Astill nmore exotic illustration was offered of a civil rights
action in which class counsel asserted that because all class
menbers were clients, counsel had a right of access to seal ed
records that are available under state law only to a client’s
attorney.

It was asked whether the Note shoul d say anythi ng about state
prof essional responsibility. It was responded that the Note should
not say anything. This is an area of attorney conduct. The rule
backs into this area less intrusively if it omts any reference to
the class "as the attorney’s client."” Later, however, the person
who nade this response observed that adding the reference "nay be
the right thing to do." And short of that, it nay be appropriate
to state the duty of class counsel to fairly and adequately
represent the interests of the class.

Defining the client as the class was defended as a centra
part of Rule 23 procedure. It is essential, on this view that
federal law identify what it is that happens when a federal court
certifies a class. A class-action class does not exist in nature.
The class is created by the certification. Federal |aw establishes
the conditions for certification, and establishes such limts as
the right to request exclusion froma (b)(3) class. Federal |aw
provi des that class representatives cannot bind the class to a
settlenment sinply by accepting settlenent terns — the court nust
review and approve. Federal |aw has decided, at |east in sone
cases, that class counsel may present a proposed class settlenent
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for approval even though the representative class nenbers approved
at the time of certification reject the settlenment. There nust be
a uniform predicate for addressing other questions of the
relati onship between a class and the |awer who represents the
class. dass counsel, for exanple, nay at sone tinme have engaged
in litigation against one or nore persons or firns that now are
menbers of the present class: it is not tolerable that 25 states
can say that the federal court mnust disqualify class counsel
because class representati on nmakes each class nenber a client,
whi l e 25 ot her states can say that disqualificationis not required
because the client is the class, not individual class nmenbers.

An observer pointed out that the common assunption of
plaintiffs’ class attorneys is that they represent the class. The
cl ass, although an anorphous entity, is the client. The probl em of
the class that includes former adversaries arises constantly. And
there are situations in which the class representative wants cl ass
counsel to do sonething that class counsel concludes is not in the
best interest of the <class; the cases say that in these
circunstances the attorney’s duty is to the class, not to the
representative.

The under standi ng of plaintiffs’ counsel that the class is the
client was confirnmed by others.

It was generally acknowl edged that state |aw has sel dom
addressed the professional responsibility issues raised by class
representation. The American Law Institute Restatenent of the Law
Governing Lawers found there was no basis in state law for
attenpting to define principles. It was suggested that the | ack of
state law nay be due to the fact that "no one makes a fuss." The
judge can regulate these matters in the governance of the case,
al t hough t hat does not directly control professional-responsibility
consequences. This suggestion was renewed |ater, in sonewhat
different terns: the court can address these probl ens on a case- by-
case basis in nmanaging the action.

Note was taken of the Third Circuit Task Force that is

inquiring into the appointnment of class counsel. Much of the
attention will focus on auctions, but other issues will be studied
as well. Sonme attention will be paid to questions raised by

adm nistration of the Private Securities Litigation Reform Act —
one question is whether the Act’s provision that the designated
lead plaintiff selects counsel can be superseded by court
appoi ntment of class counsel. The Federal Judicial Center is
undertaking to study all of the cases in which class-counsel
appoi ntments have been decided by auction as part of the Third
Crcuit Task Force work.

Further discussion of the "as the attorney’s client" phrase
suggested that the federal court creates the class, and state | aw
defi nes t he prof essional -responsi bility consequences. It was asked
whet her omi ssion of this phrase is "deciding it the other way," or
whet her the statenent that the appointed attorney nust fairly and
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adequately represent the interests of the class actually neans the
same thing but nore obscurely? An observer suggested that in
practice there usually is a conmttee of attorneys appointed by the

court to represent all interests, giving a "blurred situation."
Anot her observer suggested that if the client is defined as the
class, it is inpossible to have a defendant class action. It was

suggested again that stating the duty of representation does not
carry the "connotations for trouble with state | aw' that arise from
addi ng an explicit statenent that the class is client.

Di scussion turned to the provisions defining the appoi ntnment
procedur e. Draft (h)(2)(B) is presented with two options. The
m nimum draft fills less than four lines, stating that an
application for appointnment to represent a plaintiff class nust
i nclude information about all pertinent matters bearing on the
applicant’s ability to represent the class. That m ni mumdoes not
address two rather novel itenms that are included in the nore
extended drafts. One item asks for information about terns
proposed for attorney fees and nontaxable costs. The other asks
for information about the possibility that the attorney i s engaged
in parallel litigation that m ght be coordinated or consolidated
with the class action. These two itens could be added to the
m ni mum draft w thout addressing other factors. O a longer |ist
of factors, here presented as "Option 2," could be drafted. The
longer list itself includes itens that m ght be debated, such as a
requi renent that the application reveal fee agreenents nade with
ot hers.

The first observation about the application procedure was t hat
in many civil rights actions there is no conpetition to be class
attorney. Wiy should there be a delay for applications when there
are not likely to be any? And if there are conpeting applications,
how does this procedure relate to the Rule 23(a)(4) obligation of
the <class representative to provide fair and adequate
representation?

This observation was echoed by noting that in nobst class
actions the issue never cones up. There is no need for an
application in those cases, no reason to give the defendant an
additional occasion "to take pot-shots at the adequacy of
plaintiffs counsel."

It was responded that it is the court that is appointing class
counsel . It should have an application. Wthout an explicit
appoi ntrment rule, the court is obliged to assure itself that
counsel will provide adequate representation as part of the Rule
23(a) (4) adequate-representation inquiry. That nmeans getting
information. In cases w thout conpeting applications, it my be
sufficient to elicit the necessary information at the hearing on
Rul e 23(a)(4) adequate representation, without requiring a fornal
separate docunent. The Note can say that the papers noving for
certification can constitute the application. But that still
| eaves the question of the time when the application information
nmust be provided. |In routine cases, the information will be sinple
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and it will be easy to provide it.

Di scussion turned to the choice whether to include a list of
factors to be addressed in the application. The "laundry list"
point was made in terns parallel to the discussion of draft Rule
23(e)(5). It was added that the draft recogni zes that much of the
information specified in the list of factors should be kept
confidential: why nake the lawers file the information in an
application that nmust be kept sealed fromthe adversary?

It was asked how potential applicants will learn of the
pendi ng cl ass action and the opportunity to apply for appoi ntnent.
The answer was that "courts have no trouble finding | awers." |If
the action is filed, the lawers will cone.

The advant ages of the application process in supporting orders
directed to fee determ nations at the outset of the proceedi ng were
agai n not ed. Many of the routine class actions are filed under
fee-shifting st at ut es. Appl i cations t hat addr ess fee
determ nations will be hel pful.

It was noted that in bankruptcy, applications for appoi ntnment
as counsel are required. The applications nust contain far nore
information than even the nost detailed draft of (h)(2)(B) would
require, and argunents are nade that still nore informati on should
be required. Perhaps it is better not to start down this road at
all.

Turning to draft subdivision (i) on attorney fees, the first
guestion addressed was the (i)(4) laundry list of factors bearing
on fee determ nations. The draft does not attenpt to choose
bet ween percent age-of-recovery, |odestar, or blended approaches.
The factors bearing on fee determ nation seem common to all of
t hese approaches. The draft does not include any md-point
alternative, unlike the appointnent draft. The reasonabl e choices
seem to lie between an extensive list of factors and a sinple
statenent, at the beginning of (i), that the court may award a
reasonabl e fee. The Note can speak to the factors that help
det erm ne reasonabl eness. But if factors are to be listed in the
rule, it is inmportant to get the right list.

The first suggestion was that the list should be put in the
Note. Sone of the itenms in the list may be redundant with each
other —the quality of representation, for exanple, may overlap the
focus on results achieved. Each case is different, and each
representation is different. This suggestion was seconded by an
observer, who remarked that we have 20 or 25 years of experience
and opi ni ons that provi de gui dance. Another observer added that it

really nakes little difference what the rule says. Di fferent
circuits have generated different lists of factors, but the results
seem to be substantially the sane. Still, there are areas of

present practice that should be inproved. Most courts refuse to
pay for work done in litigating fee petitions; that is not fair.
And cl ass counsel often have to advance | arge suns to cover out - of -
pocket expenses; awards for nontaxabl e expenses ordi narily have not
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al lowed interest, even in cases that have dragged on for a decade
or nore. That too is not fair. And if there is to be alist, it
m ght help to add a "market-place" test that asks not what is the
"right" fee, but what fee would the nmarket pay. The market test
can be neasured by what individual counsel get — if individual
counsel for mass-tort class opt-outs can conmmand 33% fees, class
counsel should get that. And, to repeat, the differences in the
lists of factors generated by different circuits nmake little
difference to the | awers.

It was asked why we shoul d undertake to establish a standard
for fees by court rule? W have no special reason to create a

| aundry |ist. Nor is any list likely to be "polished." These
factors can be put in the Note if there is sone reason to believe
that will be helpful to sonme courts.

A di fferent approach was suggested by reflecting that the ABA
rul es of professional responsibility and state rules have |aundry
lists of factors that bear on determ ning reasonable fees. The
lists are different fromthe list in draft subdivision (i). That
of itself is a reason not to put the list in the rule.

Turning to what the Note m ght say, it was suggested that the
Note could observe that the circuits have their own lists. The
Not e could avoid confusion by characterizing any list as sinply
exanpl es of the things that are considered by various circuits.

Yet anot her set of questions was raised by observing that a
court rule nmay not be of nuch help in many fee-shifting situations.
When fees are awarded under the terns of a statute, interpretation
of the statute wll set the award criteria. When state |aw
provides for the fee award, federal courts will have even |ess
ground to maneuver. And fees may be resol ved by agreenent in sone
of the federal-law cases that do not involve statutory fee
shifting. Perhaps there are not many cases that will be addressed
by a rule.

Reason to say sonmething in the rule was found in the
observation that fee awards constantly provide grounds for
criticismof class-action practice. But that does not mnean that
the rule need say anything nore than that the court nay award a
reasonabl e fee; the rest can be set out in the Note.

This cormment was foll owed by the suggestion that there is an
"enornous difference" between listing factors in the rule and
referring to themin the Note. Putting the factors in the rule
will generate "Erie" questions for cases governed by state |aw.
Di scussion in the Note provides ready orientation for the inquiry,
but causes no harm

Turning to specific itens in the list, it was suggested that
the "risks of litigation" should be noted nore explicitly, wthout
relying on the possible inplications of the reference to
contingency. In response, it was asked why there is any need to
bother with the list if there is a contingent-fee agreenment. An
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answer was that certification often sets aside the contingent-fee
agr eenent .

Di scussion turned to the opening reservation. The draft does
not attenpt to choose between net hods of cal cul ating fees, but the
"critical issue today" is the choice between | odestar, percent-of-
recovery and bl end mnet hods.

A separate question is whether a federal class-action court
can limt enforcenment of the full contingent fees provided by
agreenents between a class-nenber client and an individually
retai ned attorney. The footnotes in the draft discuss these
i ssues. One of the observers said that in mass tort cases where
there are l|arge nunbers of individual actions, a conmttee is
formed to work things out. Wrk is done by attorneys who are
steering conmttee nenbers. Then it is necessary to find a way to
conpensate them for work that does not benefit their own clients
al one, but redounds to the benefit of others. 1t is not clear how
a rule can handle these problens. The problens are being worked
out in practice; it nmay be premature to attenpt to address them by
rule.

It was suggested that it nay not be wise to attenpt to address
the factors that bear on reasonabl e-fee determ nations even in a
Not e. The Note cannot reasonably address all of the conplications
raised in this discussion, such as the role of state law. There
are real Enabling Act and Erie problens.

In response, it was noted that the coments and hearings on
the 1996 Rule 23 proposals repeatedly urged that the process for
determ ning fee awards needs to be disciplined, rationalized, nmade
clear. But, it was protested, that goes to the process, not to fee
standards. The draft rule, however, is an attenpt to put it in
process terns. There is a perception that judges are letting
| awyers get away with too nuch. Tightened procedures may redress
t hat problem

It also was urged that the rule draft was never neant to
change the standards for statutory fee shifting. It was neant to
regul ate comon-fund settlenments and awards. That nay be a big
limt.

It was asked whether there is any benefit to having a rule
that is not to establish uniform national standards. A response
was that it is nmuch safer to say sonething sinple in the Note —
there are many factors, as described in cases to be cited, and not
to attenpt a uniformrule

Turning to drafting details, it was suggested that there is
too nmuch repetition in the bracketed materials in (i)(1) dealing
wi t h agreenents or undertakings. The reference to Rul e 54(d)(2)(B)
shoul d be retained, displacing the alternative that would require
a fee notion to be made "as directed by the court.” The reference
is valuable in establishing the relationship between Rule 23(i) and
Rul e 54; without the reference, people would be uncertain on the
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relationship. The tine allowed for fee notions in Rule 54 may not
be sufficient in all class-action situations, but Rule 54 allows
the court to set a different time. That is protection enough.

In response to the question whether subdivision (i) should
refer to discovery by fee objectors, it was urged that it is better
to say nothing here, for the reasons that | ed to del eti ng objector-
di scovery provisions fromearlier drafts of Rule 23(e). W do not
want to encourage nore open-ended di scovery.

Questions about notice of the fee notion also were raised. |If
there is a settlenent, the settlenent notice can present the fee
issue, as is the practice now. The notice typically says that the
attorneys will ask for no nore than a stated anmount, but does not
go into allocations, fee agreenents, or the Iike. But suppose
there is a judgnent that does not otherwi se require notice to the
class: who is to pay for notice of the fee application? The
defendant? Class counsel? \What neans of notice is reasonable?
One response was that cost affects what is reasonable; the intent
of the draft is to allow flexibility. And it was argued that in
statutory fee-shifting cases, where the fee is to be paid by the
def endant rather than out of the class recovery, there may not be
any class interest that justifies any notice to the class at all.
But it was responded that even in fee-shifting cases, the class
does have an interest in how nmuch noney the |awer gets, and in
knowi ng about it.

Judge Levi concluded the neeting by asking conmttee nenbers
to continue to think about the issues raised by the day’s
di scussi on, and ot her issues raised by the drafts. These questions
will be back on the April agenda. It will be a matter of sone
consequence even to decide — if that should be the conmttee
di sposition — not to do anything now. And if the decision is to
publi sh recommended rul es anendnents, we should think about the
option to publish alternative versions of sone anendnents. W can
be confident that publication of any of these proposals will stir
lively conment.

Judge Rosent hal added that the Rul e 23 Subcomm ttee will study

this day’s discussion and search for responses. Revi sed drafts
will be circulated before the April neeting. The discussion today
has been very hel pful, and will support further refinenment of the
proposal s.

Respectfully subm tted,

Edward H. Cooper
Reporter



