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Fridoy, Joanuvary 14, 1972, B,

Jud¢ge Maris reported that Rule 45, approved by the

Committec, had been renumbered Rule 50 by the Standing :1~

Comrittee, then approved by the Standing Commnittee and
the Judicial Conference in October 1971 and sent to the o
Supreme Court.

January 1970 Amendients

The January 1970 amendments to the Rules were re-
considered. Professor Remington indicated that the only

additional commente received since the Septerber meeting -

had been directed to Nule 22.2 and disclosure of the

- 5
presentence report. S &
The proposed amendments were considered seriatim. Z
Rule 1 was reapproved with no discussion.
- e %
Rule 3 was reapproved with no discussion. . - &
Rule 4. Mr. Erdahl said that the sentence "The
magistrate may issue a sunmons instead of a warrant" was: 5
unnecessary. There was general agreement that the. - o
magistrate had this power; discussion was directed to
the most appropriate way to express this. It was sug—
gested that the scntence be deleted and that lines 7-8
- 2

by law to enecute it or, in




-ion of the nogistrate, @& sumions for the appearance:
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of the defendent way issue in lieu thereof."

The comnittee agreed to leave the final wording to

-

the Reporter. Rule 4 was then approved.

Rule 5. Mr. Erdahl said that g(a) and (k) should:‘l‘

be transposed and §7(c) and (d) should be consolidated.?f

JH.a

It was agreed that Mr. Erdzhl would produce a draft to

this effect.
Rule 5.1 was approved.
Rule 6. Judge Gesell raised the problem thafgre§§ vi
motions made on the eve of
jury would delay the trial

administration of Jjustice.

ought to have discretion to resolve such motions after

trial. After discussion, the Committee agreed fhét.Rﬁié

decision on all motions, including grand jury motions,

vuntil after verdict" and that the Note would reflect -

thiS- : ‘ -, ’ ) .

Rule 6 (e) expands the definition\of "attorney for -
8 y ror -

to aid govermnent attorneys. After discussion, the

Con wiiteea wpnrave 3 the rule although it had not

3

s

digirinkuted Lo the heneh and bar.




Rule 6 was then approved.

ule 9 was approved.

Rule 12 was approved with the caveat that the ﬁaie .
make clear that decision by the trial judge on grand jurii
motions may be deferred until after the trial.

Rule 16. In Rule 16(a)(1)(v), the need to define
"unavailable" arose. It was agreed that the definiﬁibnﬁ
should be consistent with tﬁg definitions used in Rﬁielk
15 and in the proposed Rules of Evidence. Determinétiég,

of the precise place to put the definition was defergéd

-

for the maximum amount of discovery allowable or mefely

prescribed a minimum. For instance, could a trizl judg

minutes to the defendant? It was unanimously agreééigﬂé
Rule 16 provided only a minimum, i.e., what the déféﬁaantf
can demand of right, and that the rule was not intendeé
to restrict the trial judge's power to order broader
discovery in appropriate cases. It was agreed that'thé:
Note should reflect this sentiment and in particular tha
16 (a) (3) wes not intcndpd to restrict the trial judge'§ g
divoretion Lo ol dinclosure of grand jurvy -minmbos J';n:,

Appropyiate CUses.




.

Rule 16 (b) (1) (ii) and (iii) were aménded to read .

"shall® in place cof "may.

Rule 16 (a) (4) was amended to read "shall" instead -
of "may." 1In response to Judge Robb's question, it was
. : pointed out that the protective order provision, 16(d) was

available, in appropriate cases, to restrict discovery..

v

cases in which protective orders might be appropriatgfg}

Mr. Erdahl raised the guestion whethex 16(d)(2)?§ﬁ57

16 (d) (3) ought to be transposed. The necessity of

including 16 (d) (2) at all was considered since lé(dfiiﬁ

ra -

a separate paragraph and, with "shall" changed to "may,"

added as a cleuse to.la(d) (3).

Not Subject to Discloéure."
Rule 16 was then approved. .
Rule 17 was approved.
Rule 20 was approved.

- Rule 29.1 was approved after the words "be




Rule 32 Tt was agreed to revisc Rule 32's formét
and move Rule 32.1-32.4 into Rule 32 itself. The
Reporter will make the appropriate changes.

A guestion was raised whether the substance of Rﬁlgf*
31.1 ought to be included within Rule 11. Since 32giv‘
deals with setting aside judgment, it was determined»to_:
keep it within Rule 32. |

Tﬁe problem of a judge not wanting a presentence
report because of the disqlosure provision was briefl?_
raised. It was agreed that the presentence report wéﬁxi
jnvaluable not only to the sentencing judge but toithé:

prison authorities to aid them in classification and

that this might be indicated in the Note rather than in
the Rule.

Rule 32, including Rules 32.1-32.4, was then épp

rov
Rule 40 was approved.

Rule 41 wes approved.

approved. The Committee acreed that



before a magistrate, a judge might appoint a lauyer prior -

to indiclment oxr at any time appointment of counsel would

Rule 46 was approved.

Rule 54 was approved.

In response to Judge Webster's question, the committed
agreed that no defendant had the right to discover the
presentence report of another defendant.

The Committee then referred all the proposed Januéf

1970 Rules to the Reporter for final style corrections.

he Rules will then be forwarded to the Standing Cowvni.

ﬁe,e:
with the expectation that they will be presented to:fhé
Judicial Confgrence in April. : .

The Committee gavé,Judge Lumbard authori;y to ap?é nt
an editorial commitgee to work with the Reporterfon%ﬁ?”
needed stylistic revisions of the proposed Rules pribf 
to their suvbmission to the Standing Cémmittee; on
gaturday, Judge Gesell and Judge Ho £ fman were.appoinfgdf

to the Editorial Comnittee.]

Habeas Corpus Rules

PR

The propocad habeas Corpus Rules, as originally -

drafted by Judges jimris and Hofiman, and with the Notes -

1o o~

e o= T e R ey S Y r - ey . pa g e : R -
oremtred T Prolossor Remingion, wero preoantai to the




It wos agreed that Rule 2(d) will be modified to
make clcar that all scentences arising from a single
trial can be attacked in the same petition.

The certificote of the warden will be ummccessary
in a very great pért of the cases, as over 90% will
not reguire assignment of & lawyer. Rule 3 was modified
at line 9 to read "In all such cases ...." tO limit the
number of cases where the certificate need be filed.

Since prisoners may have assets other than cash
to pay filing fees and counsel costs, Rule 3 at line 12'  ij

was amended to read "money or securities" to cover the

case of the prisonzx who has bonds.

Judge Cutter expressed disappointment that Rule 4

\

had failed to erect enough obstazcles against the filing =

of habeas corpus petitions and, particularly, wished to .

see greater specificity as to the cases in which summarny
dismissal was.possible. Judge Cutter and Chief Justice

Weintraub viere appointed a temporary committee to "beef

up" the rules in this regard, if that was possible in - .

light of existing Supreme Court precedents,

The Cowmmittee then agreed to circulate these

proposcd Rules, along with Judge Hoffman's form, to the




Grand dury:  Recorxding

Judges Gescll and Swith and Mr. Ball were appointed
a temporury committce to consider the feasibility of
recording grand jury proceedings in light of the

Administretive Office's report.

Appellate Revigw of Sentencing

Judge Gesell raised the guestion whethexr there .was
anything wrong with appellate review of sentencing,
particularly if the appcllate court itself would impose
the new sentence, rather than remand for resentencing
to the district court. He raised the possibility of
making all senfences 4208 (a) (2) sentences so that any
disparities could be corrected by the parole boarxd.

The Committee felt that this last was peculiarly,

a legislative decision.

L4

Judge Lunbard said that the sentence is the most

important concern of most defendants, yet the one thing

that they could not appeal.

Judges Hoffman and Viebster opposed appellate review -
of sentences, but favored the »proposed rule with the

modification that review be allowed after a guilty plea.

-

Judge Rob> ovposed appellate review as he felt that

the triel judoe new the defendant best. Though he

felt therco




was within legzl boands, he also assodizted himsclf.with
Judges lHoifman and VWebster.

Judgce Gesell felt that statutory change allowing
“the parole board to review all sentences was in order.
He noted that review of the sentencing judge would cut
dovn the finality of judgaoents.

Mr. Koffsky opposcd appellate revicew, noting that

such review decreascd the finality of sentences.
Mr. Exdahl noted that the proposal before the Committee i

was not for straight-out appellate review which he opposed.

District court judges have far more expertisc than circuit
court judges with respect to sentencing. He favored the

Detroit systen (presentence congultetion) &s it allowed o

more than one mird to be brought to bear on the sentence.
If that werc not feasible, he favored the proposed rule.
Mr. Sears thought that sentencing review was a  * - =

function of the courts, not the parole board. He felt

that often there was great disparity in sentences with
no justification. The proposed rule represents a step

forvard.

Mr. DBall was npot favor of an appellate couvi passing

on 2ll sentenczs, bub was willing to have appellate court




dJudge Swith opposed general review of scntoences
by eituer appellate courts orx panels of district judges.
He fell such roview would incrcase the number of 2255
petitions and would o§er1y a;d unnecessarily consune
federal judgas' time. He favored review only of non-
4208 (a) (2) scntences of more than three yoeers.

Judge Cutter felt that appellate qourts had no
particnlar expertise to offer with respect to sentenciﬁg.
He felt that sentence revieQ should be available even in

the absecnce of an appeal from the judgment. The sentence

revicw pancl ought to stand for a reasonable time and

its operation should not reguire the intervention of
the Court oif Appecals.

Judge Nielsen agreed with Judges Smith and Cutter.
Sentence review ought not be coucheﬁ in terms of‘“after

. .

appeal." A Rule 35 motion would be more appropriate..
The epplication could be made to the chief judge of the
district. The penel ‘'should have the right to'increase
as well as decrease sentences.

Chief Justice Weintraub felt that sentences shoﬁldir‘f
be subject to judicial review, as would any decision

-~

made in tho tiial court's discrction, and he favored

s llnis povicn. He guestioned thoe meanivjulness of
the vord "eroeensive,”  For e reviowing courl to determing




that a senlonce vias excessive would require that it have
a full record before it including the presentence report.

Judge Robh then said he favored a review panel to
which applicrtion must be made within ten deys after
sentence was inposed and which had the power to increase
or deccrcase senlences. .

By unanimous vote, the comrittee determined that
any sentence review panel ghould consist solely of
district judges.

By wnonimous vote, the Committece determined thatrthe;'
.Courts of Appecals should not be involved in the substancé:

of sentencing at all. At moct, the Courts of Appeals,‘ﬂf'

likely the chicf judge, should be involved in the medhgh(cé

of review, e.g., naming the panel of reviewing. judges.
Judges Hoffman, Nielsen and Weﬁster and Mr..Séars::;

were constituted a témporary committee which wouldcoﬁﬁgf

and report back to the full committee a revision of Rulé

35 that would conforin to the sentiment of the above

discussion.

Form 15

Form 15 was anvroved.

Piaiiiy

1.

in feavor of the mlea, bubt felt thabt v

sucd on oral testiuony, norticularly 3




telephona, o record of the testimony should be

priov to tho lssuonce

magisirate would huave

resuvlits of the

to tho
Ball.
he guestion was

recording

Ball indicited that—he would be satisfied if the

anended to reguire

with such @

*logical reconitruw

hunman nature to reconstruct the past to jusLlfy one

present position.

vhere feasible" would be sufficient.

recorxaindg

clauvsc. 1

ction

made

~

of the

a warrant. Otherwise

SR

a tendency to conform the “"rccord

seareh. Mr. Sears agreed with Mr.

raised whether requiring prior

Mrx.

ule were

- e

"wnless circumstances made .

that meaory was only the .

past events" and that it was

[ ’

S

The point was raised that requiring contemporanecous

recording might make policemen more reluclant to call for-

and that

warrants

ther call than to

it was certainly preferable to have -
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pproved.
Rule 23
Rule 23 had been referred to the Advisory Comwmittee

on the Juuvy.

Rulce 24 (b);: Porcaptory Challencges

The aims of the Rule are to equalize the number of -
challenges between the government and the defendant and
to reduce the nuwber of challenges.

It was pointed out that the proposed Rule left

[ ]

the government at a disadvanta if there were nuli 1p1r~2
defendants. To remedy this 24 (b) (2) {ii) was amended.tqg

read "... the court may allow the partics additional

Rule 24(b)(2) (iii) was amended to read "... sh'_an

be filed at least 3 weeks ox w1t11n sucn other twme a

provided by the xule of the district court in advance

of the first scheduled trial date."

Mr. Sears protested the reduction 1n the number of

’

nrrenptory challen




It was pointed out that with the large number of -

o=

erempltory chollenges available, defendants had often .-
J: R o .

been &ble to defeat the purposes of the Jury Selectionf

Act. The reduction in the nwaber of percmptory chaliéﬁge

- will make this more difficult.
The question was raised whether five dhéllengési“

were too few in felony cases. )

Mr. Sears suggested that Rule 24 be left-;€f 

for "good. cavse shown" did not require the same showing

as would disqualify a juror for cause.

by the bench and bar. L

Rule 24(c): Alternate Jucors

be designated as an alternate juror until aftei'thép

- evidence had been presented and charge given. = The '
Committee unanimously approved this suggestion.

The question was raised whether the designation .
of alternates should be reflected in an increased nunbe

of peremptory challenges. No conclusion was reached. B

1

the Conomitlc




Whether alternate jurors should participate in

thc delibe ions was necxt considerxed. In California

-~

the alternates stay outside with the bailiff. Allowing
them to listen to delibexation without actually

participating in discussions will increase thcirﬂuseful

ress if they were needed. On the other hand allow ng

alternates in might violate a defendant's ccnstitutibndi
(jury trial and confrontation) rights. The defendant
might stipulate to allow alternate jurors to remain in

the room during deliberations.

Judge Robb and Professor Vorenbery were appointe
a temporary subcommittes to produce alternatiye,draf
both' vhich would incorporate Justice Weintx ub;sf

jurors cduring deliberations.

Rule 40.1: Removal from State Coufts
Alternative 2, which provides that the flllng of

fi o removal petition shall not stay a etate prosecut1on
wés consi ‘ered the most appropriate by the Coﬁmitﬁée

The Committee felt that a more definite timé:éé iod

would be in order. Judge Cutter suggested that. 10 Lo 20

days after arraignment was a suffic

with (o vroviso that redicf frowm this bar

varranted

For good causo,



The Committece concurred. The Rule was to be amende

to read "Such potit:

arraignmentc in

the federel distric

limitation.®

: Alternste 2, as amended, was approved for forwarding

to the bench and bar.

-

Rule 5

Rule 5, as redrafted, was reconsidered anQVS(c)
amended so that a new baragraph begins as_"A défenda@t
entitled to ..." As amended, the redraftéd’rule ﬁ%sff

approved.

Rule 35: Sentence Review

In reconsideriny
the district court and the
clarified, e.g., who would
decision.

It was suggested that
menbers of the panel ought
Wiéh staggered terms.

The Comnittec agrecd that the sentence review pan

necd consider a review motion only once.




was s$qcested that this inequality be eliminated.

The Conndttece agreed that the "file" need not

include ih

o

transcript.

The point was raised that defendants who wvere

convicted after trial had a much longer time in which. -

to make a Rule 35 motion than defendants convicted by’

guilt& plea and that this was rather 1necu1t ble. It

r

panel |for eech dis

('1

|
?n determining the composition of the 1evxcw1ng
I » ,
! trict court, it was agreed that the:
\ I
' ' ‘ e
membeﬂs should come from the circuit, but need not come:
from thc sarticular district court : -
¥ :
Dcfenda ts sentenced under the Youth Corrections -
Act ma? have their sentences reviewed by the proposed:
sentence review panel. ‘ ' e
In order to equalize the time for Rule 35.motions
between guilty plea defendants and trial defendants
present Rule 35 was amended by ending the second senter

after "imposed.”

Rule 28 was amended to provide for stays of sentenc

of an "appcal as to guilt" is taken. The Reporter.wi

maxe the necossary chances

16




Thoe Comaltitee reconsidered the lenglth of the
sentence thot could be reviecwed. 8Six perxsons voted .

thot all sentences of one ycear or more should be revi

should be reviewable. The issue was deferred.

The Fridey meeting then adjourned until Saturday,

9:00 A.M.

n

Saturday, January 1

Haheas Cornus

Judge Maris suggested a revision of Rule 2 to. -

provide that all matters before a particular court -

be included in the same petition.

Judges Weintraub and Cutter reported Ehat.thgyr

no further suggestions regarding the habeas corpus:

Rule 6: Grand Jury

Judge CGesell and Mrxr. Ball reported thatAthelf
recording of grand jury proceedings was feasible in -,
light of a report of thexAdministrative Office. Tﬁey

felt it was a matter of adequate funds. Judge Smitﬁﬂ7

opposed any reguirement of recording.




s Judae Gesell will draft a rule lGCUl ving recording .
. -t -{ J 3

of all grund jury testimony. He indicated that he was..

in favor of compleié discovery of grund jury minutes

b et

professor Remington reported that most of the

reactions concerned the plea bargaining rovisions
47 s

'; and that they fell into three groups: _ (a) that any -

irable; (D) that the judge sﬁguia:

recognition was undes

be allowed to rticipate in greater amount than the
p _ - .

The nolco contendere pleéa was’then'considcrea;

In XYight of the Alford case, an increased . nu 1‘cr of

defendanits may want to plead guilty; vet ln 1st that

they had not committed the offense. The—Com@ittéé

agreed that nolo was an appropriate plea in these

circumstances and that the Notes should reflect this.

sentiment.

Mr. Koffsky moved that nolo pleas be accepted only

if the govcecrnmonkt 1r0?0v‘d. There was no second,



wle 11(e) (b) was considered. Mr. Koffsky

suggested thet the words "or judgment" be stricken so

that the rule conforimed to the Gun Control Act. The

Gun Control Act allows such considerations if the

proposal with the addition of the words "or vacated.":

Rule 1l (e) (b) as abproved reads

- "If a plea discussion does not result

in a plea of guilty or nolo contendere

or if a plea of guilty or nolo contendere

is not accepted or is withdrawm, or if a_

review, neither the plea discussion nor any.

resulting agreement or plea shall be admisg'

against the defendant in any criminal -or - .

civil action or administrative proceeding."

Rule l1l{(c), Advice To Defendant, was conSidgfed{:
The Committee agrced that either a very limited appr&aéh

had to be Laken or else the judge would have to infdi@

a defendant of all sorts of conseqguences, €.g., oOn

his barkher's licaonse.



was general agreenent that the limited approach was

beltter designed to achieve the efficient administration

of justice ' n
Rule 11(e) was then considered. Judge Nielsen f;lti’

that the last sentence of 1l(e) (1), "The court shall not

participate in any such discussions, " should be strickeh{f
The Committee discussed what "participate" meant;"i
It was agrecd that the judge should not confront ox
negotiate with a defendant across a table. 'i‘fﬁ
Judge Gesell felt that the court might participaﬁef,

if the discussion were on the record.

in complicated factual situations, a judge's

o participation mnight be needed to arrange a plea. The

Cormittece was generally against direct participation,

but felt it might be needed to resolve some cases.

o Judge Gesell wanted it clear that a judge was N
not bound by any agreement vhich the lawyers mightﬁreé¢h
G Additionaliy, he wanted to make certain that the judgé»

A would not get involved in the bargaining. It is un- . .
desirable "to sell the judge every day."
Judge Hoffman said that he didn't favor plea

hining even for cleaning up the docket nor did<hé"

think L b 5o judge should be "splitiing the differ



Sowe consideration was given to substituting o i

"negotiations" fox “"discussion" in the last sentence of

(e) (). THowever, it was felt that in light of therprior:f‘ 2
sentence, the substitution was wnecessary. It was |
agreed that (e) (1) referred to the preliminary stages

before a proposed agreecment had been worked out. ;: %;

The Cormittee agreed that a judge nced not recuse
hinself ceven if he rejects a plea. The Committee felt - w
that there was little difference between this situation

and the sitvation involved in a motion to suppress. In

R A
. L

either the judge will know the stre: yth of the government's 1)

.

case against the defendant. I o
The guestion was raised as to whether a judge couvld' .
immediately accept a plea if a defendant changed his plea

. - B [";..'

just prior to trial. Similarly, the problem was raised . ]

..

o P

whether Rule 11, as amended, would necessitate more thah{ i%
one hearing. Professor Remirgton indicated that, giveni;
the availability of the presentence report, see Ruie 33;: 7%
probably only one heariné would be necessary inéitﬁei |
case. ;

The Cowmmittece had carlier agreed that the nolo -
contendere plea nmicht often be offered and chould be -~ -
acoepicod fn o siluvations in lien of a guilly plaa{:;V if



.

For this rveason Lhe Reportexr will insert the words “ox

nolo contendcre" where appropriate thiroughout the Rule:. .
Rule 11 vies then approved.

Rule 32 :

Rule 32, which relates to Rule 11, was approved;ff

A

Rulc 12.%: HNotice of Alibi

Professor Remington reported thats the received =

corments mostly concexned (1) whether the defendant 'sho

have to initiate the process and (2) the constitutioﬁélltm;
of the proposed sanction.
Mx. Koffsky said the Justice Department wanted

the Gefendant to trigger the nrocess as he has exclusive

knowledge of an alibi.

It was pointed@ oul that before a desfendant could:

establich an alibi he needed to know the specific time

and plzce of the offensec. R

Whethor the dcfendant oxr the government initiated
the process, there was certain to be some paper work

1

involved.

1

ice Depavitnment substituled. fThis p:




puts some burden on the defendant to indicate that he
will utilize an alibi defense.

Tt was noted that the defendant has the ini££§1

burden under Rule 12.2, Insanity Defense, However &

defendant reed not know the specifics of the governmén

case in order to determine to use an iﬁsaniﬁytde+En e

but he must know *ne01fically the tlmn and place~

- The Conmittee apprévedrnulés lzji)(ﬁ)ééna‘}Z(by

- o PR

as proposcd by the.Justiée Departmént;;f“

Rule 12.2: thice of Insanitv

addxcssed thrc questlons (a) should the government hay

7rgovetnment have to give notlce of 1Ls lntentﬁ:,
lexperts.‘ ‘ -
Jﬁdge Gesell séid‘hefavofedlexéhéhgiﬁg “
statem¢nts of all expext s, |
Mr. Dall ﬁaiﬂ the ggvernmenﬁ’“'
rtéfsxamin; the cefnwdant<with itﬁ

courl.



The problem with providing a sanction

the government must prove its case, including sanity

beyond a reasonable doubt. Implicitly, Fﬁe‘déf,hdén

,

ust be able to contest every part of the gév‘J

.

The purpose of thn Rule is to stand in pl

be includedVseparatclyfin;bafagxéphsflé)‘

q9(a),

the Committee approved: "If there is a fa

the defense of insenity." In ﬁ(b),,tb@—géﬁﬁ5£ﬁe,

P
o he,

approved: thore is a failure to conbly with.
Cprovision, the edurcl shall exelude LhéﬂtcsLlﬁﬁny

Rt L D

L i e s s s




R - The question was raised whether

~sua. sponte initiate the,defense.

’i‘gh | ¢c’>u’1q bg;;sbrv:qd; by - bifu

,,exémipat

's Loo bu en oqo on his tlm,

,pfpcedufes




It was not.ed thaL dep051tlons were
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- ¢ had very sophisticated line-up procedures an

- defense lawyers feel that linemups'hayeibeengfal

- fhe guestion was raised whether Davis.
_ actually supports Rule 41. It was agreed tha

provided

some support and that the Committee wa

7_fﬁé‘felg that "reasqnabléAg;qgndS};ﬁét{é@Qgﬁt ng:-t

‘probable czuse" ¢gave the government to

. ‘allowed too great an impingement on ci

tizens.,

rfﬁjénd'dudge'Gesell'disapproveﬁthéféCCépﬁéhée,of1h

':b'y'thebo:‘mnittec. ' -

- Rule 41.1(b) waé aménded‘byfputﬁiqgia;

“suspect" p. 49, line 8 and by substituting

“or may not amount" for "not amounting" on p.

©o17-18. R

- = Rule 41, lines 120-23, was amended to read

government or the person arrested may request’the

- federal mzgistrate to order a nontestimonial .ide

~ - . :.'~ =]
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Rule 43: Presence of the Defendant

The Cowaittee agreed

ant Lh

thc defcn

basis for a dis Linctlon between cnﬁltal\and (o)

to read: "at a roaucLlon or - rev:ew of centnnce unce

‘Rule 35." .

The Commiltee nnanimously agreed thatfghen'

matters of’

judge retired to chanbers to discuss

or did so during bonch conferences,
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Rule 35 has been subs ntlal]y rev1sed and

Repottcr will be sending'revised copigsrtbial' m

- rof the Committece.
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chould ok Lo cosrect only abunes of discrotion-eng
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