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The Chairman (Arthur T. Vanderbilt). Since our last meet-

ing, gentlemen, the Subcommittee on Style, made up of

Mr. Medalie, the Chairman, Mr. Wechsler, Mr. Dession, Mr. Dean,

Mr. Youngquist, and 1.1r. Holtzoff, aided by Mr. Robinson and

Mr. Tolman and Mrs.Peterson, has had several very lengthy and

very arduous sessions, with the result that we have our fourth

uenbative draft before as.

Inasmuch as we are all familiar with the subject matter of

most of these rules, I am going to suggest, if it meets with

your approval, that we simply call the number of the rule and

then call for comment on the rule, rather than call on the

reporter to expound. If that plan meets with your approval,

we shall turn to Rule 1.

I may say that I did not sit with the subcommittee, because

I wanted to be in an absolutely impartial position, so that I

would not become unconsciously the defender of their work, but

would be in the same position as the other members of the

committee with regard To that.

Are there any suggestions with regard to Rule 1? It will

be tentatively passed.

Rule 2 (a).

Mr. Dession. Excuse me, Mr. Chairman. I have one ques-

tion on Rule 1.



notes.

Mr. Holtzoff. That is regulated by statute. That is

really substantive law.

Mr. Dession. I know that. There is a further question,

of course, as to how you do it when it is proper. I simply

want to raise the question as to whether we want to place that

here or not.

Mr. Robinson. The placing of it here is due to the action

of the committee in dropping removal proceedings and requiring

that this sentence, on line 4, beginning with, "and insofar as,"

should take the place of the old rule in the tentative draft.

The Chairman. You really raise the question at the moment,

without making a motion?

Mr. Dession. That is right. I have no motion in mind.

The Chairman. All right.

Rule 2 (a). Are there any questions?

Rule 2 (b), subparagraph (1).

Mr. Longsdorf. Mr. Chairman, I would like to raise a

question about the language in line 17 of Rule (b) (1). The

same phrasing occurs in subsection (2):

"Any Act of Congress locally applicable to and in

force in the District of Columbia."

It contains a good many things that district courts in

the United States as such have nothing to do with. I am not
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by these rules, so that the District Court for the District of

Columbia will have the same procedure as the other 84 district

courts. That was the intention.

Mr. Longsdorf.. Well, that is satisfactory to me,

Mr. Chairman, but I mention it in this connection because the

same language occurs over in subsection (2) under (b), and the

situation is not quite the same, I think.

The Chairman. Can we hold that, then, until we come to

(2)?

Mr. Longsdorf., It is line 29, over on the next page, if

we are ready to take that.

The Chairman. Are there any further questions on subsec-

tion (b) (1)?

If not, we will go on to (b) (2). Will you raise your

question, Mr. Longsdorf?

Mr. Longsdorf. Yes. I raised it before. I do not want

to create a nuisance value for myself, but they have a lot of

local laws up there that are really territorial laws. In some

of these territories, in outlying possessions, those laws

emanate from Congress, and in some from territorial legislators,

and they cover a lot of minor local crimes that district courts

of the United States as such will have nothing to do with.

The four district courts in Alaska, for instance, are

courts of Alaska, but they are also district courts of the

- -- - f'rPrm iin there,.
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2 district court in Puerto Rico. The district court in Alaska,

and also in the Canal Zone,handles all criminal offenses just

as the District Court in the District of Columbia. The rule

as it is now framed would cover all offenses that are tried

within those courts.

Obviously, it would be highly undesirable to have two sets

of procedure in the same court, especially as sometimes in one

indictment there might be a count for violation of a terri-

torial statute joined with a count under an Act of Congress of

general application, like the mail fraud statute, and so forth.

Correspondence shows that there is a difference of opinion

among some of the folks in Alaska and the Canal Zone as to

whether or not the new rules should be applicable there; and

one advantage of putting the rule in as it is now is that after

these rules have circulated, if there is any feeling in Alaska

that they should be excluded, they will have an opportunity to

bring forward their views on that point, whereas if we exclude

Alaska, they will have no opportunity to bring forward their

views on that point.

Mr. Longsdorf. There is a great deal of force in that

point, but there may be--I know there are--a lot of crimes in

Alaska which are not prosecutable by information. If we bring

them under the umbrella of these rules, they will have to call

a grand jury to indict them up there, and that would be



imprisonment, and if they are punishable by less than a

year's imprisonment they are prosecutable by information in

the States also.

Mr. Longsdorf. AS I remember the criminal procedure of

Alaska, having read it, you can use an information up there

under the territorial laws in any case where you can use an

indictment. You have got to watch out for that, I think.

The Chairman. We will undoubtedly hear from them.

Mr. Longsdorf. We undoubtedly will, and if we are sure

to get it right by that means, I have no further objection to

it.

The Chairman. Suppose we also note this point for

consideration, but you do not make any motion, as I understand?

Mr. Longsdorf. I have made no motion.

The Chairman. Are there any further questions?

If not, we will turn to Rule 3.

Mr. Dession. Again, Mr. Chairman, this is a question of

phrasing, I think. As I read it, we make the terms "judge"

and "court" synonymous. I am thinking of line 26, "or a judge

thereof."

Now, I am not quite sure whether that works right or not.

As we go through our rules, a judge as a judge cannot do any-

thing that a court as a court can do. I do not think we

intend that, do we?



Perhaps Mr. Dession's suggestion could be secured by

inserting the words "or a district judge" in line 21.

Mr. Dession. You would still have the same problem. I

was thinking of a judge who is not sitting as a court. Under

the present practice I gather there are some things which he

can do and some things he can do only as the court when the

court is in session. Now, this would seem to wipe out this

distinction and leave it entirely to a judge's discretion as

to whether he would function on some things as a court.

Mr. Holtzoff. Rule 2 (b) (1) is an exact reproduction

of a corresponding civil rule. If you insert the words "or a

district judge," that same differentiation should be in Rule

(b) (2). Wouldn't that cure your point?

Mr. Dession. I do not think so, because it reads)

"Whenever in these rules reference is made to a

district court of the United States, the reference

includes the District Court for the Territory of Alaska,

the United States District Court for the Territory of

Hawaii, the District Court of the United States for

Puerto Rico, the United States District Court for the

District of the Canal Zone, the District Court of the

Virgin Islands of the United States, or a judge thereof."

You can read that two ways.

- •obhrsor. I think, before we take further considera-
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and if that seems inadequate, after further study on it we will

have to change it some other way.

TheChairman. In my State we have always had that as a

matter of law. A judge may do anything a court can do, even

in a Supreme Court.

Mr. Dession. That is our first problem: Is that what we

want? This had just occurred to me. I have no conclusion on

what we should want.

The Chairman. Should not we get away from the notion that

a judge should be sitting on a bench before he can do those

things? How do you feel about that, Judge McLellan?

Mr. McLellan. I should like to leave it just as it is.

The Chairman. Are there any practical disadvantages of

that?

Mr. Dession. I do not have any in mind. All I am really

concerned with right now is being sure that it says what we

want. As it stands I think it gives you the result that you

have in your State. I have no objection to that.

Mr. Burns. Are there any existing rules which limit the

judicial power in cases where a judge is not actually sitting?

Mr. Holtzoff. Certain rules require certain things to be

done in open court, so that is limited that way. For instance,

we require that all trials shall be in open court and imposi-

tion of sentence shall be in open court.

. -4,1 - - I rqnui ori sn there
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back to various floors and from their chambers to do almost

mechanical things.

Mr. Robinson. I should like to add that there are rather

extensive notes on Rule 1 and Rule 2 which have been prepared

by Mrs.Peterson, with the help of someothers, and those will

be available this afternoon for further consideration in

connection with these new rules. They are mimeographing them

for me at this time.

The Chairman. Are there any further questions on any

part of Rule 2?

If not, we will proceed with Rule 3.

Mr. Robinson. I would like to make one suggestion, having

in mind the discussion I had with Mr. Holtzoff. On line 6,

strike out, "to place him under bond," and substitute, "to

admit him to bail."

I believe that is more consistent with the expression

elsewhere.

The Chairman. Is there any objection to that?

Mr. Longsdorf. May I ask a question? Isn't there a

provision in one of the later rules for taking a bond in the

case of a summons, wherefor the word "bail" would be slightly

inaccurate?

Mr. Holtzoff. "Bail" includes "bond."

Mr. Longsdorf. Yes. I am not quibbling on words, but I
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"Bail", I believe, includes bond and recognizance and under-

taking and cash.

The Chairman. Is there any objection to Mr. Robinson's

proposed change? If not, it will be regarded as accepted.

Are there any further questions on 3 (a)?

If not, we will move on to 3 (b).

Mr. Robinson. I should like to suggest there that you

consider whether or not "so far as applicable" should be

stricken at the end, substituting for it "with respect to form,

contents, and amendment."

The reason for the suggestion is that "so far as appli-

cable" is a sort of catch-all clause and perhaps is not specific

enough. I believe that what is meant is the matter of form and

of content and of amendment.

The Chairman. What else could it be?

Mr. Medalie. The complaint would not be in the same form

as the motion. The complaint would be in the form of an

affidavit. If you will recall, before we broke up at our last

session, it was suggested that provision be made, if I recall

this correctly, for the filing of an affidavit setting forth

the facts which would constitute a particular offense.

Do you recall that, Mr. YOungquist?

Mr. Youngquist. I know there was some discussion about it,

but I do not know what the result was.
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being an affidavit setting forth the elements constituting

the offense of knowledge or on information, giving the source

of the information. Nothing appears here, and that is why I

raised the point at our last afternoon's session. Others may

not know that, because their States might not have such provi-

sions.

Mr. Holtzoff. I am wondering whether we need (b) at

all. I am inclined to think that we do not have to say any-

thing about the form of the complaint. I have some doubt as

to whether we can say "an information," because an information

is just an accusation, whereas a complaint is an affidavit;

but IIf that is so, I would go still further and be inclined

to strike out the entire provision.

Mr. Medalie. I agree that (b) can go out in its present

form, but I think there should be a definition defining

"complaint."

4 The Chairman. I thought we agreed not to have any. Why

would not form take care of that?

Mr. Medalie. You might have something about an affidavit

that sets forth facts of knowledge. There is a practice in

which someone makes an affidavit, using the language of the

statute. I do not believe that anybody ought to be arrested

on an affidavit in the language of the statute, where dviously

the affiant cannot have the knowledge or does not profess to
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contents, and amendments, you will find that discussed in Rule

8.

You will recall that as to nature and contents, to help

Judge Crane, we simply provided that the indictment or informa-

tion shall be a plain, concise, definite statement of the

essential facts constituting the offense charged. There has

been some confusion in Federal cases, I think due to the

inadequacy of complaints, merely to state the offense charged,

and I thought it would be well to call attention to that to

tighten up procedure with regard to complaints.

Mr. Holtzoff. I do not see howyou can have complaints,

because a complaint is an affidavit. You cannot have an affi-

davit --

Mr. Robinson. You can reswear an affiant.

Mr. Holtzoff. You would have a new complaint.

Mr. Medalie. I think that presents no difficulty. I

think it would be better if we said:

"The complaint shall on oath contain a plain,

concise, and definite statement of the essential facts

which constitute an offense."

Mr. Holtzoff. I move that we adopt that.

The Chairman. Let us get it clear for everybody.

Mr. Robinson. An Appendix of Forms, Form 3, is an effort

to carry out what you are referring to in the discussion of
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my old age if I got a job as a United States Commissioner and

someone presented a complaint like this, I would decline to

issue a warrant on it, on the ground that obviously he is

stating conclusions and nothing of his own knowledge. By

default, it is done that way.

Mr. Robinson. The point I want to call your attention to

is that the body of that statement is exactly the same as the

preceding provision. You feel a complaint could not be brought

that way?

Mr. Medalie. I was brought up in the old school that you

cannot do anything unless you knew of it as a fact.

Mr. Holtzoff. I move that we adopt the text suggested by

Mr. Medalie.

The Chairman. Will you repeat that?

Mr. Medalie. "The complaint shall on oath contain a

plain, concise, and definite statement of the essential facts

which constitute an offense."

The Chairman. Would you like the words "set forth" rather

than "contain"?

Mr. Robinson. Why not "shall be"?

Mr. Medalie. "And shall be on oath."

Mr. Holtz. "And shall set forth."

Mr. Medalie. Suppose the affiant makes a verbose

complaint and you cannot dismiss the complaint for prolixity.



Mr. Youngquist. Is the other any more than gesture?

Mr. Medalie. No.

Mr. Holtzoff. Will you read that again?

Mr. Medalie. "The complaint shall be on oath taken

before the committing magistrate." Otherwise you come in with

a complaint issued by the notary public.

Mr. Robinson. That is done under present law.

Mr. Medalie. That differs with what we do in every State

that I know of. The way in which warrants are gotten is that

somebody appears before the magistrate, and, theoretically,

the magistrate examines it. He used to, before we developed

the clerical system. Then the magistrate writes out what the

affiant has to say or the complainant has to say, and he pre-

pares and affidavit and swears to it. There is a responsibil-

ity involved that the man has appeared. If you go to a notary

public and get an affidavit and submit it to a magistrate, that

responsibility for examination where it is indicated is

dispensed with; and I do not think it ought ever to be dis-

pensed with.

Mr. Holtzoff. I think the proper practice is to swear

that the complaint is sworn to before the magistrate who issues

the warrant.

Mr. Youngquist. I think we agreed in one of our meetings

in New York that that should be the rule, whether it is or not.



committing magistrate."

Mr. Medalie. That would meet everything I had in mind,

including the gesture, which seems essential here.

The Chairman. Do we need all three adjectives?

Mr. Youngquist. The three adjectives are in the descrip-

tion of the information and indictment, Mr. Chairman. That is

where I included them there.

Mr. Holtzoff. As a matter of fact, you do not need any

one of the three, but it corresponds to the other rules.

The Chairman. I am just wondering how one distinguishes

between plain, concise, and definite.

Mr. Holtzoff. I think there is more reason for putting

in those words with reference to an indictment than there is

with reference to a complaint, because complaints are informal

and you do not take the time to make them concise.

The Chairman. I still do not see the reason for all the

words. They all mean one thing.

Mr. Youngquist. I think we probably took the adjectives

from the civil rules.

Mr. Medalie. I think the word "essential" meets all your

needs, as a matter of fact:

t1The complaint shall be a statement of the essential

facts constituting the offense charged."

If the district attorney or the post office inspector or



that we wanted to use admonitory language which might serve to

abbreviate the unnecessary length of the documents that we

sometimes have in criminal proceedings. We are not specific-

ally saying that there shall be used a short form of indict-

ment, but we are in effect admonishing the prosecuting attorney

to be plain and to be brief and to be concise.

Mr. Longsdorf. How about substituting the definite

article "the" for the indefinite article "a"?

Mr. Medalie. "Constituting an offense," without using

the word "charged." Otherwise you imply that you name the

offense.

Mr. Longsdorf. If the district attorney wants to --

Mr. Holtzoff. District attorneys do not draw complaints.

Mr. Longsdorf. But they draw informations.

Mr. Holtzoff. A complaint is frequently drawn by a person

who is not a lawyer, and so long as it sets forth an offense,

you cannot hold him down.

Mr. Longsdorf. Let us put it: "The complaint must charge

an offense, but the information should charge the offense."

Mr. Holtzoff. The suggestion is we strike out the word

"charged," and substitute "constitute an offense."

Mr. Longsdorf. And drop the word "charged."

Mr. Robinson. Would it be the same thing when we come to

information?
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the part of the scribbler and give him a little liberty. If he

charges an offense, it takes it in.

Mr. Robinson. It is still the same offense.

Mr. Medalie. There is nothing in there about its being

in writing, and, of course, it ought to be. I would like to

make this motion now.

Mr. Youngquist. Before you come to that, we do not have

anything of that sort in our description of the indictment or

information, which also, of course, must be in writing.

Mr. Holtzoff. Don't you think that that is understood?

Mr. Medalie. No.

Mr. Youngquist. I think it is superfluous.

M1r. Medalie. The practice indicates it is understood, but

you do not say so.

Mr. Robinson. That is where the words, "plain, concise,

and definite" come in.

Mr. Medalie. I would like to make a motion that Rule 3 (b)

read:

"The complaint is a written statement of essential

facts constituting an offense and shall be sworn before

the committing magistrate."

Mr. McLellan. I think "shall be" is better than "Iis.t"

Mr. Medalie. I had that in mind, too. I thought that "a"

should be "the," and "the" should be "a." That is why I think



The Chairman. May we have that read again?

Mr. Medalie. "The complaint is a written statement of

essential facts constituting an offense and shall be sworn

before a committing magistrate."

Mr. Youngquist. "Sworn to" would be better.

6 Mr. Medalie. All right, "sworn to."

The Chairman. Haven't we used the language "shall be"

all the way through here?

Mr. Robinson. Yes, I agree with Judge McLellan on that.

I think we should try to preserve some resemblance.

Mr. Medalie. I succumb to that.

The Chairman. Are there any further remarks on this

motion?

All those in favor say "Aye." Opposed, "No."

The motion is carried.

As I understand it, that is a substitute for Rule 3 (b).

Mr. Medalie. I now move that (a) be transposed.

Mr. Robinson. I should like to say in that connection

that effort has been made to follow the same order, which was

the instruction of this committee at perhaps two or three

previous meetings, as was followed in Rule 8 with regard to

indictment and information.

We started out with the idea of definition first and then

use, and we wound up with what I think is a very good rule and
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Then we go into the second part, which has to do with

nature and contents.

It seems to me that where we are discussing in this rule

on complaint the written accusation, the same points might well

apply in this regard, as we adopted them in regard to the

information.

The Chairman. It is a short rule. Nobody is going to get

lost.

Mr. Medalie. What about the headings for (a) and (b)?

Mr. Dean. There should be a new one on (b).

Mr. Holtzoff. I am inclined to think that we ought to

combine (a) and (b), they being so short, and make them just

one paragraph. Strike out the subheading and then just keep

the same heading of Rule 3.

Mr. Medalie. I think so.

Mr. Holtzoff. I so move.

Mr. Dean. I second it.

11r. Longsdorf. In that event, both subheadings go out.

Mr. Dean. Both subheadings go out, and we have only one

paragraph. We will have a paragraph of two short sentences.

Mr. Longsdorf. I suppose there would be no objection to

paragraphing it when it gets into print?

Mr. Dean. I thInk it would be unwise to have paragraphs

if you do not have separate headings.
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motion say "Aye". Opposed, "Ho." Carried.

Mr. Youngquist. May I have the language of that? "All

the essential facts"?

Mr. Medalie. "Of essential facts const-tuting an

offense."

Mr. Youngquist. The offense which -is charged?

Mr. Medalie. No. "Charged" is out. It does not matter

what offense is charged.

Mr.Youngquist. I think "the" ought to be in. Whatever

offense you do charge, it ought to have the essential facts

constituting that offense. It is just a matter of English.

Mr. Medalie. I had the same thing in mind, and I thought

we met that with a vlew to avoiding technicality in form. In

other words, if the complaint contained a simnle narration of

facts and those facts were essential to an offense -- any

offense -- that would make a good complaint.

1r1, Yojmngqu ast. T am not inci-ned to question it.

TheChairman. We move on to Rule 4-. Rule 4 (a).

Mr. Robinson. Mr Youngqulst, I believe y,,oi hnave a
I' L i ---_- -

suggestion on the first line, do you not? MTr. Youngquist made

th. suggestion that foliowlnn the word "cominlaint" there be

adlded "aca'.nst a -cerson not in custody."

1r. Youn-quisb. I do not, seem 1o have it here, but I

recall what it is. The warrant- may be "7ssue of c crse, noon
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Mr. Youngquist. Where did that come in.?

Mr. Robinson. At the beginning of line 2 insert "agcainst

a person not in custody."

Mr. Holtzoff. It is not line 2, is it? It is line i.

Mr. Robinsoui. It Is the same thing.

I believe you suggested that following the word "warrant"

it would be well to have the word "tioreon."

hr-. Holtzoff. i do not like the word "thereon."

Mr. Youngquist. You do not nied _`it. I not thinkn that

is partlculairl"... t.... I made the suggestion.

1,. Hczol f. i nave in mind t~hat- words like "thereon"

are a little pOondle•ous.

1Hr. Robinson. Mr. jROlt0ajf sL!nesO6ed that it line 5 the

word other" be stricken out and the words "law enforxcementll

be subs tituted.

7 et'h. Tlie saue ollows .u I imagine

1r. Robison. Yes.

Mr. i. edalie i6 a postal iasuector included in that?

14r. Holtzoff. The words "law enforcement• officer" aie

not worcds of artL. They arc gener.tlJ underýstood to mean

officers whio are charged with the duty of invest....atin "iLes

and aoprehendin -offEners.s i did not like the wod' "officer"

used without vast limitation, because lots of government

employees have the stitatus of officers who never had any power.
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position is technicalli, an officer of the United States. Tie e

are thousands of people like that.

iir. Seth. Would not the words "authorized officer of the

United States" take care of that?

1,Ir. Robinson. How authorized, Mr. Seth? This is rather

new, I think.

Kr.. Seth. We have the words "any other officer of the

United States." That cerlainly covers a multitude in this day

and generat ion.

Er. lKedalie. i think a post office clerk or a letter

carrier ought to be able to apoear befoee a comLraissioner and

swear a complaint and get a warrant that he can turn over to

a marshal, ought he not?

Mr. Robinson. That is not what is said here. This has

to do rmerelý with issuance of a surmmons. You may recall our

discussions on that point.

l,1r. Medalie. What about representatives of the State

Departmrcnt?

1,r. Holtzoff. I perhaps differ from you on that ooint. I

do not think you ought to encourage indiscriminate filing of

complaints on the part of officei-s or government employees who

are not charged with the duty of investigating crimes or- making

arrests.
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employee or officer of the United States is not involved.

Suppose you hit me in the nose in the Federal Court House or

Post Office Building-. I would have a right to have process

issued against you, and I can go only to the Federal authori-

ties for it. Why shouldn't I go before the committing

magistrate? Why shouldn't he have the right, like a city

magistrate, to say, "Well, it is a little difficult to say how

it started, but to find out I will issue a summons instead of

issuing a warrant"?

Mr. Holtzoff. That may be the orderly procedure. However,

in the District of Columbia you go to the United States

Attorney, and unless the United States Attorney will apply for

process--

Mr. Medalie. Your nose remains unvindicated.

Mr. Holtzoff. Yes. In other words, take another district

than New York. Here private prosecutions are not permitted.

Anyway, as Judge McLellan pointed out, that is not on the point

involved here.

Mr. Medalie. Certainly, in the territories that might be

very important.

Mr. Holtzoff. But, anyway, that does not relate to Rule 4

(a).

Mr. McLellan. It seems to me, Mr. Chairman, that it would

not be a terrible thing if the magistrate himself had a discre-
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anyway. So why not let it remain as it is?

Mr. Robinson. That was discussed, and the previous action

of the committee was not to extend that to a magistrate.

Mr. McLellan. So you cut down the conditions under which

he may do it when you do not give him absolute power to do it.

Mr. Robinson. That was the ooint that I think was decided

by the committee before. If you wish to allow a magistrate now

to issue a summons--

Mr. McLellan. Oh, I do not, but since there is some

question about that, I do not see why this rule as it is it not

all right.

Mr. Holtzoff. I was just afraid of the phrase "any other

officer," because the word "officer" covers so many persons.

Mr. Youngquist. Do you think there is still any danger?

It is still discretionary with the magistrate. He is not

required to issue a summons, but he may.

Mr. Robinson. I think you are right.

Mr. Wechsler. Suppose we speak of the consent of the

Government without specifying who may make the request? Then

someone authorized to make the consent will have to consent to

the issuance of the summons.

Mr. Holtzoff. That may be the solution.

Mr. Longsdorf. I do not see why we should commit to these

other officers besides the United States Attorney authority to
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Mr. Longsdorf. All right, but why not let those proceed

upon a warrant or else refer them to the United States Attorney?

A lot of people want this sunmons business, but I do not be-

lieve in giving that to the--

Mr. McLellan. The magistrate does not have to do it.

Mr. Longsdorf. He does not have to do it. Why endow all

these officers with authority to make him exercise that

discretion?

Mr. McLellan. That is not the idea at all.

The Chairman. It does not make him do it.

Mr. Longsdorf. They cannot make him do it, but they can

all ask him to do it.

Mr. Youngquist. Do yc think there is any danger that the

complaining officer will ask for a summons in a case where a

warrant should be issued?

Mr. Longsdorf. Not much.

Mr. Youngquist. Don't you think that is a practical

answer?

Mr. Holtzoff. I suggest that we leave the wording as it

is now.

Mr. Wechsler. Suppose the complainant is not an officer?

Must the magistrate get the consent of an officer to issue a

summons?

Mr. Dean. Under this language, yes.
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never heard of a United States Commissioner issuing a warrant

on a private complaint.

Mr. Wechsler. He has jurisdiction to do it, has he not?

Mr. Seasongood. "An officer of the United States" is a

term of indefinite meaning. There has been some case recently--

I do not recall which it is--involving who is an officer of the

United States.

Mr. Holtzoff. I think the meaning is entirely definite.

There are questions occasionally arising as to whether a person

is or is not an officer, but there is a definite definition of

what constitutes an officer. It is a person who holds an

employment under a statute, so that when his term has termin-

ated it creates a vacancy which must be filled, as distinguished

from an employee who is not appointed and does not fall in a

statutory position.

Mr. Burns. If ;ou are not determined to follow the state

practice of permitting the interested party to be the moving

factor in getting a summons, it seems to me you must limit it

to law enforcement officer of some qualification in the defini-

tion, since "officer'" includes trial examiners and thousands of

people who have no relation at all with the problem of getting

out summonses.

I think if you are not going to adopt the phraseology of

Han interested party" you will have to limit "officer" by
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making the complaint"? Let him be the one to ask for a

summons.

Mr. Dean. Or the person swearing to the complaint, to

cover both the private complainant and the law-enforcement

officer.

Mr. McLellan. That would imply by implication that we

are bringing in the right of private individuals to make

complaints. I think we should keep it that way.

Mr. Holtzoff. I think we should keep away from that.

Mr. Youngquist. They have that right now.

Mr. Holtzoff. I do not think so. I think the time-

honored practice is to the contrary.

Mr. Wechsler. I think there ought to be a rule limiting

the filing of a complaint to an officer, if we desire to

perpetuate that practice. We have nothing to show who may file

a complaint. Rule 3 would open it up to anybody.

Mr. Medalie. This discussion relates only to the summons,

because nothing is said as to who may apply for a warrant or

who may file a complaint. I think it would be better to leave

it as it is.

If you do not give the magistrate discretion, then you

leave the request for the summons to a responsible officer,

whether he be a law-enforcement officer, as we lastly used that

term, or the United States Attorney or the Attorney General.
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legal provision that now restricts it to law-enforcement

officers.

Mr. Medalie. I am sure there is not.

Mr. Holtzoff. There is no statute, but it is a time-

honored practice. It is the practice followed in the District

of Columbia, which is a Federal territory.

14r. Medalie. Is that because of statute?

Mr. Holtzoff. No.

Mr. Medalie. That is simply because it is worked that way?

Mr. Holtzoff. Yes.

Mr. Medalie. Some day some judge in this District may

decide that he recognizes a private individual without the

intervention of a public official.

Mr. Holtzoff. The District of Columbia Code contains a

provision that all prosecutions shall be by the United States

Attorney or the Corporation Counsel's Office. That is assumed

to mean that a private individual may not initiate it.

Mr. Medalie. That is not the law outside the District of

Columbia, because there is no restriction of that sort anywhere

else in Federal practice, and we ought not to restrict it any

further as it has been restricted in this District.

Mr. Holtzoff. I think we ought to leave it as it is.

Mr. Youngquist. So do i.

Mr. Medalie. All you need is some language indicated by
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prosecution should be the one, other than the United States

Attorney, not any officer.

11r. Holtzoff. Uhy not say "officer making complaint"?

Mr. Medalie. You may get a private individual to make the

complaint and he may be conducting the prosecution.

Mr. geth. Isn't there a rule that the United States

Commissioner cannot collect fees if they, co ahead on the com-

plaint of the private individual? lasn't that been the

deterring matter in preventing private individuals from prose-

cuting the matter?

Mr. Holtzoff. I am not sure whether that has been the

deterrent or not, but I do know that the Federal practice is

that an application for a warrant must be made by a law-

enforcement officer.

The Chairman. Mow, gentlemen, let us see if we cannot

solve this.

Mr. Medalie. Can I suggest this language? "Any officer

conducting the prosecution."

Mr. Holtzoff. He does not conduct the prosecution.

Mr. Youngquist. "Initiating the prosecution."

Mr. MdcLellan. To raise the question, I move that we leave

th's as it is.

Mr. Robinson. I second the motion.

The Chairman. Are there any remarks? All those in favor



Mr. Youngquist. I think the choice of summons in place

of a warrant is wholly for the benefit, or pr'marily for, the

benefit, of the defendan., and I shouldl doubt whether that

favor, you might call it, should be extended at the request of

anyone other than an official.

Nr. Seasongood. It is still discretionary with the

mac1strate. It merely says lie may. It is just discretionary

to do it. Why not give him a broader discretion?

1,1r. Holtzoff. I think that would be dangerous. I think it

would be undesirable to authorize a United States Co•.imissioner

in his discretLon to say, shall not issue a warrant, but I

shall issue a suurions."

Mr. Youngquist. It does not suggest that.

1,1r. Seasonzood. I soid it is still discretionary with

the magistrate. He may do it on the request of anybody filing

complaint. You use "o-"offIicer." 1 still say that is a wovrC of

uncertain meaning. There have boen cases that hold that, what

is an officer in some circumstances is no' an offleer in other

circumstances.

The Chairman. Why couldn't we say, "Upon the request of

the United States Attornoy or of the complainant"?

1r. Seasoncood. That is all right.

Mr. Dean. I think we should say "person swearing to the

complIaint." The convolainant technically, I think, under our



31

of essential facts constituting an offense and shall be sworn

to before a comraittin- magistrate. Does that contain an

endorsement at the end of the affidavit?

Iiaxson
fls

11: 15
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Cincy Mr. Holtzoff. The complainant is the man that swears to
11:15
5/18 the complaint.

Mr. Dean. If that is what we mean, that is all right.

Mr. Holtzoff. Yes.

Mr. McLellan. It will read, "or of the complaint."

Mr. Holtzoff. "or of the complaint."

The Chairman. Is that raised by someone as a motion?

Mr. McLellan. Yes, I move that.

Mr. Seasongood. I second it.

Mr. Dean. I second the motion.

Mr. Wechsler. I second it.

The Chairman. Those in favor say "Aye." Opposed, "No."

Carried.

Mr. Medalie. That takes out the words, "any other officer

of the United States."

The Chairman. Right.

Mr. McLellan. Mr. Chairman, in the fifth line.

The Chairman. In the fifth line, yes. Now, what about

line 8? Well, we have this other phrase.

Mr. Holtzoff. I do not think you can limit the phrase to

the complainant, line 8.

Mr. Youngquist. I would suggest that in lines 7 and 8 we

strike out the words "by the United States attorney or by any

other officer of the United States."
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The Chairman. Strike out that sentence on line 7 after

the word "requested."?

Mr. Youngquist. That is right.

The Chairman. Is there anything further on Rule 4(a)?

Mr. Wechsler. Mr. Chairman, to bring the previous matter

to a head I move that we go back to Rule 3 and insert a suection

(c) on who may file a complaint, reading in substance as fol-

lows:

"A complaint may be filed by an officer of the

United States authorized to do so or by a private

person who has personal knowledge of the facts."

The Chairman. Is the motion seconded?

Mr. Robinson. I second it.

Mr. Youngquist. I should doubt the advisability of that.

The filing of complaints is a very informal and very liberal

proceeding, and it has, as I think Mr. Holtzoff suggested, been

a matter of practice rather than of law. I am inclined to think

that it would be in general advisable to follow the practice as

it has been outlined by Mr. Holtzoff and let whatever changes

may seem advisable grow up rather than for us to either restrict

or extend.

Mr. Wechsler. My information is that there is no legal

provision against the filing of complaints by a private person.

I think we should either explicitly leave the law as it is now

or change it. Since there is no disposition to change it, I am
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Mr. Wechsler. I would infer from the text as it now

stands that a private individual may file a complaint. Since

that is the correct inference, apparently, I think the matter

should be set forth.

Mr. Seth. Mr. Tolman called my attention a little while

ago to some instructions which limit the right of the com-

missioners to issue warrants on the complaints of private

individuals.

Mr. Youngquist. Is that prohibited, or is there any sim-

ilar limitation?

Mr. Seth. Would you give that to us, Mr. Tolman?

Mr. Tolman. There is a requirement in the Internal

Revenue Acts that the complaint be approved by the district

attorney, and for that reason fees are not allowed commissioners

when they issue warrants without that approval.

Mr. Seth. That is what I had in mind.

Mr. Holtzoff. We have a departmental rule, for example,

that the F.B.I. may not file a complaint without the approval

of the United States attorney, and that rule is followed

religiously.

Mr. Wechsler. That is a matter of his personal duty to

his superior.

Mr. Holtzoff. Oh, yes. I do not propose that that should

be in these rules, but I only said that administrative practice

. ........... , - - - 4-4A that orivate prosecutions should
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practice since time immemorial, not to permit private individuals

to file complaints before United States commissioners-that plus

the fact that we have not specifically authorized private indi-

viduals to do it--might not a judge, taking those two things

together, say these rules really exclude them?

Mr. Holtzoff. I should like to see them excluded. I

should not object to having that construction placed on it.

In fact, I hope it will be.

The Chairman. If we do not do it. I hoped we would not

do it.

Mr. Dean. Let us do it one way or the other. I think

there is something in Mr. Wechslers suggestion there. We

ought to face it. Do we want it or do we not want it? If we

do want it, let us put it in.

Mr. Wechsler. I might reply, it is deemed desirable as

a matter of policy to preclude filing of complaints by private

individuals. Presumably that will only occur in cases in which

the United States attorney refuses to act.

Mr. Youngquist. I think it probably is grounded on the

fact that practically all prosecutions under the federal laws

come about as a result of the activities of one of the investi-

gative agencies of the United States. That is not true in the

state courts to the same degree, and I should be inclined to

agree with Mr. Holtzoff that normally the complaint should be

P 1 oA n should be initiated at least, by one of the investi-
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Rule 3 as we have it now, for that to occur if occasion should

ever arise.

Mr. Waite. I agree thoroughly with Mr. Wechsler that we

ought not to stick our heads in the sand and hope that somebody

will follow a practice we think ought to be followed. Now,

frankly, I do not know whether the complaints ought to be

issued at the request of a private person or not. Our own

Michigan practice requires, as a matter of fact, the approval

of the prosecuting attorney before the warrant will be issued.

Mr. Holtzoff. The objection to private prosecutions, of

course, is that you might have persons improvidently arrested,

especially as many commissioners are not lawyers; and here is

a layman who might come in before a commissioner: a lay com-

plainant comes in before a lay commissioner and swears, and

between the two of them they make a complaint and a warrant.

You will find that you are apt to get improvident arrests.

You have a different situation in state crimes, because you

have the type of crimes where there is always a private victim,

and he wants to get the law in motion, but most federal offenses

are not of that type.

Mr. Waite. I am afraid you missed what I said. In

Michigan it does require the approval of the prosecuting

attorney; and if it is desirable not to have them issued in

the federal courts on private complaint, why can we not say

*-* Mv noint is, I am agreeing with Mr. Wechsler that we
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officer or employee of the United States, than to include the

individual. That is the general practice, and the only reason

I have suggested leaving 3 as it is is to meet the abnormal

and unusual situation where it may be proper, and the federal

prosecuting authorities refuse, to file a complaint.

Mr. Wechsler. Let us put it that way, then: require a

private individual to go to the United States attorney first

and preclude him from filing his complaint without first going

to the United States attorney. Then the commissioner will know,

if the complaint is filed by a private individual, that it is a

case in which the United States attorney refused to act or

refused to approve it.

Mr. Youngquist. That, then, would have the effect of pre-

cluding the right to file a complaint by a private individual

except with the consent of the United States attorney.

Mr. Wechsler. No, I did not mean just cause, although

that might be desirable. My suggestion was that a private

individual be required first to lay his complaint before the

United States attorney. If the United States attorney refuses

to act he could still go to the commissioner, but the commissioner

would then know that the United States attorney had determined

against it, which would give the commissioner some protection

with respect to the legal question involved but would still pro-

vide some relief in the case where the United States attorney

-- -,m n %act.
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of getting started.

Mr. Youngquist. If that were the rule you might find a

situation like this in the districts with the larger areas:

Someone up in Crookston, Minnesota, where there is a United

States commissioner, and which is a point 300 miles from the

office of the United States attorney, may have knowledge of

the commission of a federal offense. If there is to be an

arrest and a prosecution, prompt action must be had. It

could not be had if he were first required to submit his case

to the United States attorney's office in St. Paul. It is that

kind of situation that I have in mind when I make the suggestion

that I have made.

Mr. Holtzoff. Actually, as a practical matter, in a sit-

uation such as this the citizen notifies the investigative

agency: if it is a liquor case, the nearest alcohol tax office,

or the nearest F.B.I. office if it is an offense investigated

by the F.B.I., and so forth.

Mr. Seth. Do they not have telephones up there, so that

they could call up the United States attorney?

Mr. Youngquist. Well, what is the submission to the

United States attorney?

Mr. Holtzoff. You would have improvident arrests, I am

afraid, if you were to encourage private prosecutions,

especially as you have so many laymen among commissioners.

-- RAth. You would have interference, too, with



39

08

individual before he issues a warrant on it.

Mr. Burns. Mr. Chairman, I think the rules should make it

clear one way or the other. On the question of policy normally

I would feel that it is desirable to have a method whereby a

private person could initiate a prosecution where the government

agency refuses to act; but when I think of the Government moving

now through O.P.A. and other war measures into the day-to-day

business routine of this whole country, I think that to give the

private individual the power to initiate without any supervision

far-reaching prosecutions--it may be only a simple case, but its

implications may be more serious--I think under those circum-

stances I would be against, on the question of policy, giving

the private individual the right to initiate prosecutions; and

I think, therefore, we should spell out in these rules the

limitations to the investigatory agency.

Mr. Longsdorf. Mr. Chairman, may I ask a question: Are

we not talking about authority to institute a proceeding in

the name of the United States? Can we give anyone that

authority by rule? Is that procedure?

Mr. Wechsler. We are not talking about authority to

institute proceedings in the name of the United States. We are

talking about authority to file a complaint. Before prosecution

can be had there must be an indictment by grand jury if it is

the type of case in which indictment is necessary, or else

4 1` be an information filed if that is permissible, and
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to the attention of the grand Jury, that is involved here, other

than through the instrumentality of the United States attorney.

I am not clear on the policy either, but I do think we ought to

resolve it one way or the other.

Mr. Dean. It will be especially true in the case of petty

offenses, would it not?

Mr. Wechsler. Yes.

The Chairman. Is there any motion?

Mr. Wechsler. I made a motion, and it was seconded.

The Chairman. May we have it repeated, Mr. Stenographer?

Mr. Wechsler. The motion was that there be added section

(c) to Rule 3, reading:

"A complaint may be filed by an officer of the

United States authorized to do so or by a private

person who has personal knowledge of the facts."

The Chairman. Mr. Youngquist, will you preside for just

a minute? I have been called to the wire.

(At this point Mr. Youngquist assumed the chair.)

Mr. Burke. I thought we eliminated the second section

from Rule 3 and combined it with 1.

Mr. Wechsler. I am sorry. Yes. It would not be 3(c);

it would either be 3(b) or an additional sentence to 3, as I

understand it.

Mr. Youngquist (acting chairman). Was the motion seconded?

I fNi1fA. Yes. I seconded it.
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who has personal knowledge of the facts."

Is there any discussion?

Mr. Seasongood. I may ask, do you have to have "authorized

to do so" in there? That is, you might have the question

whether he had to be definitely authorized, but presumably it

would be somebody who is authorized. We could follow that. I

wondered whether it would not be just as well.

Mr. Wechsler. I was trying to make the point that was

raised before in connection with section 4. Do you want to

take out "authorized to do so"?

4 Mr. Dean. So far as it related to law enforcement

officers could you not say "filed by any person having knowledge

of the facts"?

Mr. Wechsler. That raises the question as to when an

officer may file. Must he have knowledge of the facts?

Mr. Dean. I should think so.

Mr. Medalie. As the rule is drawn now he must have. If

he has not he must supply the necessary proof by affidavit

sworn to before the committing magistrate.

Mr. Holtzoff. Oh, well, he can swear on information and

belief, giving the source of his information, the grounds of

his belief.

Mr. Medalie. He would have to give it.

Mr. Holtzoff. Oh, yes. All the rule says is that he must

make his complaint on oath, but he can make his oath on informa-
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Mr. Wechsler. It was that differentiation that I had in

mind, that a private complainant who merely has knowledge or

information and belief ought not to be permitted to file a

complaint, but a law officer might be permitted to file it on

that basis.

Mr. Youngquist(acting chairman). Did you amend the motion

by striking out the words "authorized to do so"?

Mr. Wechsler. Yes. I may say, Mr. Chairman, though I

should vote for this in order to keep the issue alive, I would

like to think about it some more myself. I am not clear on the

wisdom of this formulation as distinguished from the very oppo-

site of it: limiting the right to file to an officer of the

United States; but I should not like to decide it merely on

the basis of this discussion this morning. As far as I know,

it is the only consideration that has been given to the subject.

Mr. Robinson. No; on that point there has been quite a

lot of study given to the question. That may have been at one

of the meetings of the subcommittee that you were not present at.

Mr. Wechsler. No, it was not discussed there; I have been

through the transcript.

Mr. Robinson. It has been discussed in previous sessions

of this meeting. Did you examine an old transcript of this

committee's meetings too?

Mr. Wechsler. No. Well, that may be.

Mr. Robinson. There have been informal discussions, too,
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matter to a head by moving a substitute for Mr. Wechsler's

motion: that a complaint may be filed by the United States

attorney or an officer of the United States authorized to do so.

Mr. Burns. I second that motion.

Mr. Youngquist. The question is now on the substitute

motion.

Mr. Wechsler. I find it just as hard to vote for the

substitute as to vote for my own with any conviction, Mr*

Chairman.

Mr. Seth. Should that not be "with the approval of the

United States attorney" rather than "by the United States

attorney"'?

Mr. Holtzoff. I do not think that we want to make that as

a requirement. That is an administrative matter.

Mr. Seth. But your motion says by him.

Mr. Youngquist. I did not hear you.

Mr. Seth. The motion, as I understand it, says that the

consideration is "by the United States attorney."

Mr. Youngquist. That is right.

Mr. Holtzoff. By the United States attorney or an officer

of the United States authorized to do so.

Mr. Medalie. May I ask this: Take one of our public parks.

Mr. Holtzoff. Pardon?

Mr. Medalie. Take Yellowstone Park.

-, T'-r . Yes?
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bad check or picks your pocket or sells you stock or does some-

thing else that is fraudulent, and is about to leave and is

getting on the bus. 'What do you do with them? Find the

United States attorney or a public officer?

Mr. Holtzoff. I suppose a citizen has the right to make

an arrest on a warrant.

Mr. Medalie. Of course he has. Now, then, he makes an

arrest, and he brings the man before the magistrate. He brings

him there. What happens? May he file a complaint or may he not?

If he cannot find the United States attorney or a public officer,

no complaint may be filed. The magistrate is helpless. The

criminal escapes. He cannot hold him.

You do not want to leave the law in that state, do you?

Mr. Dession. Nowhere in these rules or anywhere else

would the citizen be aware as to when he could make such an

arrest without a warrant.

Mr. Holtzoff. Well, that is a rule under substantive law.

Mr. Medalie. It is, but what happens when he exercises

that right, assuming he has it?

Mr. Dession. My point is that there is no substantive

law on the Yellowstone Park.

Mr. Medalie. If he gives a bad check and it is found out,

now, by telegraph or telephone that that account does not exist

in the bank in which it purports to exist, then the victim knows

- I~ 1%_ý" cwin~l~d. and the normal thing for him to do is to
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stated the rule. We do not want that.

Mr. Youngquist. We have, gentlemen, three alternatives:

one is to limit the right to file a complaint to an officer of

the United States; the second is to give that right to an officer

or to a private individual; and the third is to leave the rule

as it is. If there is no further discussion I shall put Mr.

Holtzoff's substitute, which is the first alternative that I

stated.

Mr. Medalie. That means, Mr. Chairman, that if we vote

against these two amendments the situation is left as it is

today.

Mr. Youngquist. That is why I stated the alternatives.

Mr. Medalie. Yes.

Mr. Waite. As it is today it is just vague; do I get that

correct?

Mr. Medalie. No.

Mr. Waite. It is uncertain.

Mr. Medalie. They shall be sure that, there being no

restriction, the citizen can have the remedy that would be

denied to him by either of these amendments, because no inter-

pretation of the law would be to the effect that you cannot

vindicate the criminal law simply because the particular person

happens not to be around.

Mr. Waite. Well, would not Mr. Wechsler's, then, be the

1 w as it is today?
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Mr. Youngquist. I think it would be, and I think the sug-

gestion was made by some member a while ago--perhaps it was

myself--that the only objection to it would be the encouragement

of filing complaints by private individuals.

Mr. Holtzoff. That is one reason, of the three alterna-

tives, why I moved the substitute, because if we are going to

formulate a rule one way or the other I should rather have it

in the form of a substitute, which I suggested in the form of

Mr. Wechsler's motion.

Mr. Youngquist. Yes.

Mr. Holtzoff. But my preference is the third alternative.

Mr. Youngquist. You probably will vote against your own

motion?

Mr. Holtzoff. I shall remain silent.

Mr. Seth. Would a motion to lay that motion and the sub-

stitute on the table bring the matter to a head?

Mr. Holtzoff. Yes, it would.

Mr. Orfield. I make that motion.

Mr. Holtzoff- I second the motion.

Mr. Waite. That would mean we just say nothing; is that it?

Mr. Youngquist. Yes, we leave it as it is. Is there any

further di scussion?

All in favor of the motion to lay the question on the

table say, "Aye"; contrary?

Mav I have a show of hands, please? Those in favor?
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Mr. Holtzoff. I think it does. We have reviewed 4(a).

Mr. Medalie. No; there is something in 4(a) I want to

call attention to.

Mr. Robinson. Pardon me, Mr. Medalie, just a second. I

think I should add this: that in view of this close vote it

seems to me to be clearly proper that the reporter's staff con-

tinue a study of the law as it is now and present that by a note

or otherwise to the committee for any further action you may

wish to take on this point.

Mr. Medalie. Yes.

Mr. Robinson. In fact, we have a study on that subject

that I think bears out the position taken here to the effect

that the law is fairly well established, sufficiently so; and

further I should say that no complaints in regard to the opera-

tion of the present system have been received, no recommendations,

by judges or bar associations on that particular point.

Mr. Holtzoff. The gentleman had something on Rule 4(a)?

Mr. Robinson. He wants to suggest.

Mr. Dession. I want to suggest, Mr. Robinson, in that

same connection I have been thinking over the point raised by

Judge Burns on that, and I am rather impressed by it the more

I think of it. Take your gas rationing cards. I have noticed

a considerable sensitivity on the part of the public to anybody

who may be getting away with something. I can easily visualize,

4f that feeling grows a little, and the same may be true of a
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plaint in a proper case--to cover your Yellowstone Park situa-

tion. I also want some brake on this business.

Mr. Medalie. That is the point I was about to raise with

the language of 4(a). 4(a) says that the magistrate must issue

a warrant or, in the appropriate case, a summons. Now, I have

seen any number of examples in our busy criminal courts in New

York, especially over thirty years ago when I was a young

assistant district attorney of the county, where a person wold

swear to facts constituting a crime, and they refused to do any-

thing for him because there was a doubtfulness as to whether he

was telling the truth or they were privately convinced that he

was a liar.

Now, this says the magistrate must issue a warrant. I

think that is just exactly what we do not want to have done.

Mr. Holtzoff. Should we not change "shall forthwith" to

"may"? That would meet your point.

Mr. Medalie. You ought to have something in there as to

whether the magistrate is convinced from the complaint that a

crime has been committed; if the magistrate in his own mind

thinks that a crime has been committed by the person charged,

against whom a charge is made, he ought to issue the summons or

the warrant, as the case may be. But if he is not so satisfied

he ought not to do it.

Mr. Seasongood. That is rather new, is it not? I do not

I~* A•1ht it not to be automatic? If you are going to
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Mr. Medallie. The experienced full-time magistrates in the

large cities, certainly in New York City, do that kind of thing,

and the district attorneys want them to do it that way.

Mr. Seasongood. Suppose he does not issue the complaint.

What are you going to do?

Mr. Medallie. If he does not issue a warrant?

Mr. Seasongood. Suppose he likes the girl or the defendant

or the accused.

Mr. Medallie. It is possible that he is corrupt, either

mentally or otherwise, but--

Mr. Holtzoff. What would you do with lay commissioners,

though? You see, in the federal system there is a lot of lay

part-time commissioners. Very part-time.

Mr. Medallie. You have a practical difficulty where a

public official comes and swears.

Mr. Holtzoff. No, you do not, because I think ordinarily

the commissioner rules against an investigative agency.

Mr. Medallie. Yes, but where there is doubt, conscientious

doubt or conviction that the crime was not committed by the

person charged, I think he ought not to issue a warrant; other-

wise he is a pure automaton instead of being a judicial officer.

Mr. Seasongood. Ordinarily if you file a complaint with

a clerk or somethingg, he issues the warrant, in the ordinary

police prosecution.

SA mhe clerk issues the warrant?
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Mr. Seasongood. What would you do if he would not issue

the complaint? I do not think it is up to him to decide, really.

I am just talking out loud. I do not know, but that is the way

it strikes me.

Mr. Holtzoff. The practical solution would be this: If he

believes the commissioner is unreasonable I think the officer

would make the arrest without a warrant on probable cause, be-

cause an arrest on probable cause may be made without a warrant.

Mr. Seasongood. He would run a good deal of risk of a

malicious prosecution suit, would he not, If he undertook to

arrest when the magistrate would not give a warrant?

Mr. Holtzoff. Yes, that is so.

Mr. Medallie. He could then get the assistance of the

United States attorney.

(The chairman assumed the chair.)

The Chairman. What are you going to do in those districts

where you know that there are various commissioners who are

influenced?

Mr. Seasongood. Surely. They will not issue the warrant.

Mr. Robinson. You have a good thought there.

Mr. Medallie. Another situation is that the person is

arrested when he should not be arrested, and he probably sues,

in actual operation.

Mr. Holtzoff. But in actual operation there is no problem

4. f 4,m t-here? I never heard of any, and I think if we leave
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the magistrate must issue a warrant. That is pretty serious,

and these accusations, you know, fly around like wholesale.

Mr. Holtzoff. I think that then the commissioner would

send the complainant either to the United States attorney's

office or to the office of the appropriate investigative agency.

Mr. Medallie. This says he must issue the warrant and not

send him there.

Mr. Burns. Why not limit the complainant?

Mr. Medallie. Limit it?

Mr. Burns. Limit it to an officer.

Mr. Youngquist. We are back to rule 3?

Mr. Medallie. That in effect makes the public officer the

person who determines that a warrant shall issue. The magistrate

makes no determination then except automatically and except also

only to the extent that he says, "This paper says that a crime

has been committed." I think there must be some brake on these

things, even though we unfortunately have an awful lot of

ignorant magistrates in our system.

Mr. Robinson. Mr. Medallie, may I ask this: Of course you

are considering the law on malicious prosecution? That would

still be in effect, and you are considering it? A mere arrest

does not amount to much if you do not have a United States

attorney ready to follow it through. You still have the power

of the United States attorney to dismiss.

Mr. IHoltzoff. I think a "mere arrest" amounts to a lot if
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does not have a penny to his name.

Mr. Robinson. That is true, of course.

Mr. Dession. We are moving into a new situation; do you

not think so, Mr. Robinson? Take the sabotage acts that we

are hauling out now. There is no telling how enormous an

increase there will be in the use of wartime acts.

Mr. Medallie. I remember the time when the Lindbergh kid-

napping bill was passed. My district had nothing to do with it.

We had more persons coming in who were sure they had personal

knowledge as to who the kidnapper was. If they had gone

directly to a magistrate and made a complaint in a moment of

hysteria, an awful lot of nice people would have landed in jail.

Mr. Burns. But is that magistrate as well equipped to make

the determination as the United States attorney?

Mr. Medallie. Well, he is as well equipped as some employee

of a federal department who has previously had no experience.

Mr. Holtzoff. I do not think so. I think an investiga-

tive officer of the Federal Government is much more equipped

than a United States commissioner. There are some competent and

able commissioners; some of them are really able.

Mr. Medallie. Let us see how it really works here. In

effect you are telling the official that he determines that a

person shall be arrested. Is that not what you do? Why do you

not give him that right, without having commissioners?

S•T--- T et4ra v-7n the alternative: Why do you not tell him to
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I think there is some language in the New York code. I think

so; I am not sure. Is there any in the model code?

Mr. Seasongood. He does not have to be satisfied. All

he has to have is probable cause.

Mr. Burns. Cause, yes.

Mr. Holtzoff. If he is satisfied.

Mr. Youngquist. If it states the conditions.

Mr. Medallie. I believe he is satisfied there is probable

cause, but it must exist in the mind of the magistrate.

Mr. Burns. Is it not true that in most states the com-

mitting magistrate is a substitute for the grand jury, and

therefore he has to believe there is probable cause? I mean

he is not a substitute, but for the smaller crimes, for lesser

crimes, he fulfills the function of a grand jury.

Mr. Holtzoff. No; I think in the Northern States, which

have done away with grand juries, the United States attorney or

district attorney fulfills the function of a grand jury.

Mr. Burns. Yes, but I am thinking again of Massachusetts,

where they have a grand jury system and also a committing

magistrate, and the committing magistrate when he holds for the

grand jury makes a determination solely on probable cause.

Mr. Holtzoff. Yes, but this relates to a stage in advance

8 of the commitment by the magistrate. This relates to issuance

of the warrant, and after the person is brought in under the

warrant then the magistrate holds the hearing.
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the complainant and any witness he may produce, take

their depositions and cause them to be subscribed by

the persons making them.

"A warrant shall be issued, except as provided

in section 12, for the arrest of the person complained

against if the magistrate, from the examination of the

complainant and the other witnesses, if any, has

reasonable ground to believe that an offense was com-

mitted and that the person against whom the complaint

was made committed it."

Section 12 referred to has to do with summonses.

Mr. Holtzoff. Well, we could shorten this considerably.

Mr. Medallie. I like the idea "expressly," and we must

shorten it, of course, but that is the idea, and I think that

is prevalent.

Mr. Holtzoff. You could say something like this: that if

the magistrate finds that there is reasonable ground to believe

that an offense has been committed and that the person named,

against whom the complaint is made, has committed it, he shall

issue a warrant.

Mr. Medallie. Some language like that would be all right.

Mr. McLellan. Well, would you get that result if you

changed "shall" to "may"? I am not saying that I am for that.

Mr. Holtzoff. I think you would.

l Y_ i^naoui t. I should not do it that way, because there
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various states as it is contained in the commentaries in the

American Law Institute Code, page 180. There is a wide

diversity in the statutory provisions of the various states

relating to the conditions on which a warrant of arrest is to

be issued:

That a warrant shall be issued upon a complaint made:

Colorado, Florida, Indiana, Louisiana, Missouri;

That a warrant may be issued on complaint made:

Connecticut, Georgia, Iowa, New Hampshire;

That a warrant shall be issued if it appears that any

offense has been committed:

Massachusetts, Michigan, Nevada, New Mexico;

That a warrant shall be issued if the magistrate sees

good reason to believe an offense has been committed:

Virginia, West Virginia.

And then more from Montana, Illinois, Arkansas, Alabama.

New York is placed under this heading: That a warrant shall

be issued if the magistrate, from the complaint and any examina-

tion of witnesses made by him, is satisfied that the offense

complained of has been committed and there is reasonable ground

to believe that the person charged committed it.

That is the New York Code of Criminal Procedure, Section

150.

Mr. Medallie. That and the Institute code in substance

----- 4- qAme- do they not?
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Mr. Medallie. I think we ought to be clear on this and

make sure that we have made some such provision that the

magistrate is not an automaton for any federal officer or

private individual who just with a complaint drops a nickel

in the slot and gets his piece of chewing gum in the form of

a warrant.

Mr. Holtzoff. Are you making a motion?

Mr. Medallie. What?

Mr. Holtzoff. Are you making a motion now?

Mr. Medallie. No, I think I should like this done over.

Let us do it over. Let us do it overnight so we do not hold

things up. If it is agreed that that is the principle we ought

to follow I should like to see some of us go to work on it and

do it overnight.

I move that the principle set forth in the Institute code

and as indicated by the New York statute be adopted here and

that an adequate drafting be done overnight and submitted

tomorrow morning.

Mr. Burke. Supported.

Mr. Youngquist. I second it.

The Chairman. Is there any discussion?

Mr. Seasongood. It is an important question of policy.

I do not think we have decided that it is a question of policy.

It is a question of undesirabilities. The one undesirability

4o 4-l. p magistrate, who is often an ignorant person--to say
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least you have a very minimum idea of discretion and judgment.

I think it is an important question, and I do not think we ought

to resolve it just one way or the other without considering it

very seriously. I think at the worst you would have lots of

commissioners who would not issue a warrant when they ought to;

and it has been in fact very much influenced by what Judge

Burns said of these criminal offenses: you do not want everybody

9 rushing in there and filing a prosecution against you for spite

or on a' silly pretext, by a person of no responsibility. So I

should think the happiest compromise would be just to say it has

to be done by some kind of an official.

Mr. Burns. How about one other situation? As these

bureaus multiply their powers increase. They follow a general

pattern of seeking to extend their power, and frequently it has

happened and it is happening on an enlarged scale that these

bureaus are in conflict with the United States attorney. They

want much aggressive action, they not having the background of

preparation necessary for a successful prosecution and they,

after all, being designated by some minor official, whereas

the United States attorney is an appointee of the President and

has been confirmed by the Senate; and in those cases it seems to

me it is very important that the United States attorney be

empowered to fix the policies of prosecution without being put

in a box, as he may well be put in by the filing of complaints

lvrr i+e1AeA various agencies. And this, it seems to me, is a
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you still have left the problem, which is a very basic one, of

not having the magistrate's office a sort of automatic push

button affair. I think if we inserted scmething like "if he

has reasonable ground to believe that an offense has been

committed," you would not cut down at all on the operation of

justice, and at the same time you do provide a reasonable basis

upon which a magistrate can act as a magistrate and not just as

an automaton. So I think both of them can be confined.

Mr. Medallie. May I add to this discussion this observa-

tion: If you run into an unreasonable magistrate or United

States attorney or revenue agent or an F.B.I. agent, you simply

go to another magistrate; the prosecution has not been killed.

And you still have the right to make the arrest. Justice will

not be frustrated.

Mr. Holtzoff. And you can go before the district judge

if you have trouble with the commissioner.

Mr. Medallie. I am assuming you have great distances to

go, and there are many magistrates available, including the

justices of the peace of the village, the county, the city,

and so on.

Mr. Seth. And the mayor too.

Mr. Medallie. And the board of aldermen.

Mr. Burns. It is a sort of ascending scale.

Mr. Medallie. There are plenty of magistrates. Justice

-411 nnt be frustrated because of the act of a corrupt magistrate.
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a warrant. You have not far to go within that district to get

a public official who is a magistrate or an officer of the state,

county, or village or town to give you process if you are en-

titled to it.

Mr. Robinson. Yes.

Mr. Youngquist. As a matter of information and showing

what the practice in the states is, it may be Interesting to

note that five states provide that a warrant shall be issued

on complaint; four, that a warrant may be issued; and all the

others provide, in varying terms, that a warrant shall issue

if it appears or if there is reasonable ground to believe or

if the magistrate is satisfied that an offense is stated, and

so forth. So that 39 of the states do give the magistrate

some discretion, four give him complete discretion, and only

five require him to issue a warrant.

Mr. Wechsler. So far as existing law is concerned, Mr.

Chairman, it is interesting to note that Section 591 of Title

18, which is the general section empowering magistrates, con-

tains the words ,"agreeably to the usual mode of process

against offenders in such State," so that there is apparently

some reference in the basic provision to the state practice.

Then I notice also that in Section 594, which deals with

violations of the internal revenue laws, the law is not that

the complaint may be filed only by the United States district

attorney or other officer; it is as follows:
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warrant of arrest shall be issued upon the sworn complaint

of a private citizen unless first approved in writing by

a United States district attorney."

So that the requirement is the exceptional one of approval in

that instance.

Mr. Seasongood. May I ask, what did you read there? Do

those states say that "if it appears an offense has been charged"

or "committed"?

Mr. Dean. Committed.

Mr. Medallie. You have that.

Mr. Robinson. Well, here are summaries from five or six

states in what he said. The way you stated there, Mr. Season-

good, is the law in Illinois, Kansas, Minnesota, and Wisconsin:

"if it appears that the alleged offense has been committed."

Now, there are four other variations in there. Would you like

to take it?

Mr. Seasongood. I just did not unde.rstand the great number

of states where it was "if an offense has been charged" or

"if it appears that an offense has been committed."

Mr. Youngquist. I thought it was "committed" in most

states.

Mr. Holtzoff. Is it not "probable cause to believe" that

it has been committed?

Mr. McLellan. No; "that the offense has been committed

~1~~+ there is probable cause to believe that the defendant
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Mr. Robinson. Two states, "that an offense has been

committed."

Mr. McLellan. What is the harm in having this written up

so that we can consider it?

Mr. Medallie. Mr. Seasongood raises the point that he does

not want to be committed to a policy in advance of writing this.

Of course, my motion is to commit them to a policy.

Mr.'Seasongood. I do not know what is the better.

Mr. Holtzoff. I offer the question, Mr. Vanderbilt.

The Chairman. All those in favor of the motion say "lAye."

Opposed, "No." Something in writing, then.

Mr. Medallie. Will you take charge of appointing your

own committee to write that up, then?

Mr. Robinson. Make you chairman.

Mr. Medallie. I do not want to be chairman. I will sit

down and work with you for half an hour on it, assuming that I

have Minnesota and the District of Columbia with me.

The Chairman. Now, that brings us, does it, to 4(b), or

am I going too far?

Mr. Youngquist. May I make a comment on 4(a)?

The Chairman. Yes.

Mr. Youngquist. I think under the circumstances the

additional words that I suggested, "against a person not in

....~ bshould be eliminated, because this now applies to all
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Mr. Holtzoff. Oh.

Mr. Youngquist. Whether before or after the arrest is made.

I misspoke myself. Those words "tagainst a person not in custody"

should be stricken.

The Chairman. All right.

Mr. Holtzoff. No, because this is only--

mr. McLellan. (Interposing) I see what you say, but I

do not understand.

Mr. Burns. Will that be taken care of by the committee?

Mr. Youngquist. Yes, I think it will be. It does not

fit in that particular place. That is the point I am making.

Mr. Holtzoff. It does now, because they do not forfeit

the complaint or warrant.

The Chairman. Well, consider that when you bring in the

report on the other section.

Now we come to section 4(b) (1), beginning with line 13.

Mr. Robinson. May I suggest the saving of some words

there; Mr. Holtzoff I believe suggested it: that "the name of

the complainant and" be stricken out. Some of the forms of

warrant contain it; some do not. We can get along without it,

I think. After "contain" in line 13 strike "the name of the

complainant and."

Mr. Youngquist. How can they do that?

Mr. Medallie. It is sometimes5 difficult for a man who

hs been stealing from many people to know just which particu-
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Mr. Medallie. Or if a person is engaged in a number of

neighborhood assaults, going from barroom to barroom, he would

like to know just who isn't satisfied.

The Chairman. If there is no serious objection the word

will be stricken.

Mr. Medallie. I object to it.

The Chairman. Seriously?

Mr. Medallie. Most seriously.

Mr. Holtzoff. Methinks you do protest too much.

Mr. Medallie. I stated it facetiously, but I am quite

serious about it. That is a provision we have had in our law

so long.

Mr. Holtzoff. No, the form of federal warrant does not

contain the name of the complainant.

Mr. Medallie. Oh, in our states we have it.

Mr. Holtzoff. I know, but this is federal.

Mr. Medallie. Also, if it is something with which a par-

ticular public official is charging you then you know what kind

of an offense you are charged with committing.

Mr. Youngquist. Is that not stated in the complaint, Mr.

Medallie, and if there is an assault is not the assaultee named?

Mr. Holtzoff. You will find that the blank forms that you

have used, as a United States attorney, do not contain the name.

Mr. Medallie. I never saw the warrants which I caused to

1i issued when I was a United States attorney.
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Mr. Holtzoff. Yes.

The Chairman. It seems to be.

Mr. Medallie. All right.

Mr. Waite. Mr. Chairman, I should like to call attention

to what seems to me like an inconsistency here. In line 17

it provides that the warrant shall command the marshal to arrest

the defendant. Then if you drop down to line 26 it says the

warrant may be executed--which, I take it, means the defendant

may be arrested--"by a United States marshal or some other

authorized federal agent." So I would suggest that line 17

be altered to read: "It shall command that the defendant be

arrested and brought before the magistrate," and then line 26

will take care of the person by whom it may be done.

Mr. Holtzoff. Yes, I second the motion.

Mr. Medallie. Yes, that is very sound, except that it

kills the essential nature of the warrant, the historic nature

of the warrant. I do not mind that; it is all right.

Mr. Waite. That is the provision in a great many states

already.

Mr. Medallie. I think it is pretty sound. We are getting

rid of many anachronisms here now.

Mr. Holtzoff. Warrants do not always read to marshals.

More often they do.

The Chairman. How would it read then? "It shall command"--

%,- "'_ "It shall command that the defendant be
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fls Mr. Burns: I am a little puzzled by the last sentence in

Maxn

1, "or may be delivered and personal receipt returned by regis-

tered mail."

Mr. Youngquist. Where is this?

Mr. Burns. That is in (a)--no, it is in (c), on page 2

of Rule 4, line 29.

Mr. Youngquist. The same language occurs in (a)?

Mr. Burns. That is right. What is the intention, to

make the service of summons by registered mail valid?

Mr. Robinson. Right.

While you are on that point, in that line 29, "personal.

receipt returned" I believe may be stricken out because provi-

sion is made elsewhere that I think is sufficient for that,

the words "and personal receipt returned", because that is pro-

vided for in lines 411, 46.

Mr. Burns. There I also have a question. The words "by

registered mail with return receipt signed by the defendant".

Mr. Bobinson: Yes.

Mr. Burns: Suppose the defendant does not do it?

Mr. Robinson: send a warrant for him.

Mr. Burns: Well, isn't it enough if you say, "registered

mail with return receipt requested"?

Mr. Robinson: Well, I think not, Judge. It would be

.• U on whether or not the defendant is going to
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subsequent, and I think it ought to read, "with return receipt

requested".

Iow, if the summons does not work it may not work because

he did not get it or because he did not want to come.

Mr. Robinson. Don't you think it would be an advantage

if the magistrate or other officer issuing the summons might

know right a.way that the servee is not going to honor the

summons?

Mr. Burns: Yes, I think so, but I don't think we ought

to put in our rules a condition that the defendant sign the

return receipt. You define it by saying that you register it

and request return receipt.

I do not think you ought to go beyond that.

Mr. Youngquist. I doubt if you need to ask for a return

receipt.

I had a question on that rule as proposed before. It was

provided only that they be served by mail, only.

I have two questions: to serve by ordinary mail; and the

other question is, "at defendant's last known address".

Mr. Holtzoff. I want to raise a point that just dawned

on me, if it is by ordinary mail the magistrate can use a frank

envelope. He won't have funds for registering, because there

are no funds for registered mail, and, after all, I do not

think a registry ought to be required, because this is for the

benefit of the defendant. If he does not show up, use your
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Mr. Dession. Well., aren't we going to have a summons

enforceable by comritment?

Mr. Holtzoff. No, I don't think we should. If a person

does not take advantage of the opportunity to appear in court

without being arrested, then issue a warrant.

Mr. Youngquist. Then they will probably arrest him in

the evening and keep him in jail overnight.

Mr. Robinson. I see no objection to this provision going

out if that is the wish of the Committee. Of course in court

we know how some other person is brought in and is accused of

not having complied with court requirements; you know how loose

it is sometimes.

If we are going to use a summons, why not have a little

precision about it instead of just dropping it in a post office

box and forgetting it?

Mr. Burns. I was wondering, Mr. Chairman, what proof

there will be of service by simple mail delivery, and it is con-

ceivable there might be half a dozen defendants, some of whom

appear and others who might not.

The Chairman: Well, I suppose the theory is, if they do

not get any answer to a letter they will get a warrant.

Mr. Robinson. You do not know a man is not coming until

after the magistrate has set his preliminary hearing.

The Chairman. You have no assurance anyway that he is

ýn-lvnn to accnent the invitation and you are not going to punish
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Mr. Robinson. Would you like this to read just by mail?

Mr. Holtzoff. Yes.

Mr. Robinson. All right. Line 11, strike out "by

registered mail as hereinafter provided".

Mr. Medalie. Everything after the word "summons"?

Mr. Robinson. All right. Just end the sentence there.

Line 22, after "place" a period, and strike out the rest

of the sentence, or two lines.

Line 29, strike out everything after "delivered" until

"by", and then strike out "registered".

Mr. Medalie. Then, "The summons may be served by anyone

authorized to serve summons in a civil action,"--

Mr. Robinson. "--or it may be delivered by mail."

Lines 44 and 45, after "by" strike out "registered", and

after "mail" strike out the rest of the sentence.

Mr. Youngquist. That is a little too fast. Line what?

Mr. Robinson. 45. After the word "by" strike out

"registered", and after "mail" put a period and strike out the

rest of the sentence.

Mr. Youngquist. Leaving the word "mail"?

Mr. Robinson. Yes, "by mail."

The Chairman. Is there anything further on (b)(2)?

Mr. Medalie. There is only one little matter of keeping

records.

M1__. t• iqnes a summons and gives it to someone
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The Chairman: Is there anything further on (c), beginning

on line 25?

Mr. Longsdorf. Are we through with (b)(2), Mr. Chairman?

I want to make a comment.

The Chairman. All right.

Mr. Longsdorf. I have a pretty serious question whether

we are not transgressing on the jurisdiction of the district

courts. Congress has defined their jurisdiction by creating

districts. A State may be one district or numerous districts.

Now, if the authority--

The Chairman. Isn't that covered in line 31?

Mr. Robinson. Line 20.

Mr. Longsdorf. Line 21?

The Chairman. 31.

Mr. Longsdorf. Am I proceeding ahead of the matter con-

sidered by the committee?

The Chairman. That is right; I think by about 10 lines.

Mr. Longsdorf. I thought we had gotten over here to (2)

in subsection (b). I beg your pardon. I did not hear correctly.

The Chairman. I did call for questions on (2)(b), and

that goes from line 20 to line 24.

Mr. Longsdorf. I pass on 24. I am not ready for that.

The Chairman. Are there any questions on (c)(1), from

line 25 to line 30?

" nh4on. Mrr.Holtzoff suggests that "federal agent"
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officer authorized by law." Insert "by" after "or", insert

"officer" after "other", insert "by law" after the word

"authorized", strike out "federal agent".

I think that is proper.

The Chairman: If there is no objection that will be the

course.

Anything further on that section?

If not, we will go on to (c)(2), lines 31 to 36.

Mr. Longsdorf. Now my question will be in order. I

cannot help but have very serious doubts whether a district

court can be authorized to send a process other than summons

to a corporation outside of its district throughout the limits

of a state which contains two or more districts, or outside of

the state within 100 miles by a usual mode of travel.

Can we do that?

Mr. Holtzoff. You are right, but Congress amends this

existing law by permitting that to be done.

These rules when promulgated by the Supreme Court will

3 have the force of an act of Congress.

Mr. Longsdorf. The Committee did not have the right to

change the jurisdiction of federal courts?

Mr. Holtzoff. No. I think that is procedural.

The jurisdiction relates to the right to try that case.

As to that, I agree with you that we cannot enlarge jurisdic-

tionso but this merely relates to process, and the fact that
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cerned.

Mr. Holtzoff. Well, that is the action of the Supreme

Court by promulgating the civil rules.

Mr. Longsdorf. Well, I am interested in raising the ques-

tion.

Mr. Holtzoff. Well, I have just a verbal change in line

31. The word "except" I think should be "other than".

Mr. Seth. In lines 34 and 35, "the place where the

warrant or summons is returnable." Now, if you have made no

provision in the form of the warrant making it returnable

before any particular officer--

Mr. Youngquist. Isn't that in (d) in line 47?

Mr. Holtzoff. We provide that the warrant shall require

the person arrested to be brought before the magistrate, and

that would necessarily imply the place where the magistrate

holds forth.

Mr. Seth. Well, the law is, you must take him before the

nearest United States commissioner.

Mr. Holtzoff. Not on a warrant.

Mr. Seth. Take him before the nearest. That is the

United States Commissioner practice.

Mr. Holtzoff. What?

Mr. Seth. Take him before the nearest one.

Mr. Wechsler. That is the present law, Alec. It shall

-WL A ^-P•T o•the mParha1_ his deputy or other officer who
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And the magistrate or officer issuing the warrant shall

attach thereto a certified copy of the complaint, and upon the

arrest of the accused and return of the warrant with copy of

the complaint attached shall confer jurisdiction on such officer

as fully as if the complaint had been made before him.

Mr. Holtzoff. Ordinarily, of course, the way the thing

operates is, the commissioner who issues the warrant is gener-

al2y the nearest commissioner, and the warrant is returned

before him.

Mr. Medalie. No.

Suppose in my district a warrant is issued out of the

Federal Court Building, it may be served in Queens County or

way up the Hudson River.

You can run down the river and find a few, in fact, quite

a number.

When a certain warrant is issued for an offense committed

in the neighborhood of the courthouse there isn't much sense in

a man being arraigned out in some other county 140 miles away

from the only place that is interested and where most of the

witnesses will be found, where an officer or federal commis-

sioner probably exists.

In other words, the statute as has just been read is a

very impractical one and is probably constantly breached. I am

sure it is.

SThe ouestion now is where the 100 miles
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Mr. seth. I think arresting an individual outside of the

state where the warrant is issued is wrong. I do not believe

under present conditions these warrants should run outside the

State.

Mr. Holtzoff. Well, we have cases where a man may be

arrested in Jersey City for an offense originating in New York

and he may contest for several months taking him across the

Hudson River, and it is that sort of situation this is intended

to meet.

Mr. Seth. Well, why a hundred miles? Why not make it

two hundred?

Mr. Holtzoff. The reason is that subpoenas in civil cases

run a hundred miles.

Mr. Seth. I know that is the fact in civil cases, but if

we are going to repeal the law why not make it effective?

Who is going to serve the warrant, the marshal in New

Jersey or New York?

k Mr. Holtzoff: Either one. It might be an F.B.I. man, or

a Treasury agent.

.1. Mr. Seth. What is the Constitution about it, entitled to

a grand jury of the district, does that apply to the preliminary?

Mr. Holtzoff. No. The constitutional provision only

applies for trial.

Mr. Robinson. In that connection I should place before

...... tha.t has come through the committee which was
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United States.

Instead of limiting it to a hundred miles, your warrant

to be effective throughout the country.

Mr. Seth. I favor that on a bench warrant issued through

indictment, but we have here now the commissioner's warrants

just on a complaint, and I doubt whether anybody on a coimmis-

sioner's warrant could be taken out of a state and taken to

another state or even to another district.

Mr. Medalie. Isn't the distance more important than the

state boundary?

Mr. Seth. Oh, yes, of course.

Mr. Medalie. It seems to me there is more hardship in-

volved in having a man arrested up in the Adirondacks to be

brought down to lower Manhattan, than to bring him from Newark

to the courthouse in Manhattan. I think distance is the real

hardship.

Mr. seth. Don't you think that is the reason for that

provision in the law, the nearest United states Commissioner?

Mr. Medalie. Yes, that is the reason, but it has been

completely ignored because it has been found impracticable.

The commissioner who gives full time to the job, as he

does in our district and probably does in your district, is

available to attend to the business of the disposition of the

case and has the facilities for doing it, and the witnesses

..... - -oT]a.ble to him; and if a person is to be



gll

Mr. Seth. Well, we have a situation out our way, of

course, that a man might be taken 400 miles to the commissioner

that issued the warrant and put to a terrible hardship away

from his witnesses and everything else.

Mr. Medalie. I think it is a choice between hardships.

Mr. Holtzoff. Well, how would it be to change this to

provide so that the 100 miles distance be measured from the

point where the warrant is issued?

Mr. seth. I think we had better not try to change the

existing law by these rules.

Mr. Robinson. Well, isn't there quite a waste of time

and effort that serves no purpose?

Take the Southern District of New York, if you want to

arrest a man over in the Eastern District you get a warrant

from the commissioner in the Southern District.

you know he is over in the Eastern District but you have

to get a return from the marshal in the southern District.

Then you have to go through the process of notifying the

united states Attorney in the Eastern District that you want

this man, and that involves the business of having the man

arrested; it involves that there must be a proceeding in the

Eastern District; you have to bring the witness, one and maybe

more, possibly the complainant, over to the Eastern District

and. get a warrant over there, and then on that warrant--on that

- - A_ "t then vou have to arrest your man;



76

g12

ought to avoid if we can.

Mr. Medalie: I wonder if we can consider another practi-

cal point too, how much is there of arrests made on commission-

ers' warrants where the defendant has to be brought from a

great distance? Does that represent a considerable number of

cases or are those rare cases?

Mr. Holtzoff. I imagine that is the exception.

Mr. Medalie. It seems so to me.

Mr. Holtzoff. Except in the rural areas where there might

be a couple of hundred miles between commissioners. That occurs

in places like Montana or Idaho.

5 Mr. Longsdorf. Or San Bernardino County, California.

Mr. Wechsler: Wouldn't it be adequate to have the warrant

run as provided here but retain the duty to bring it up before

the nearest magistrate?

Mr. Holtzoff. Not the nearest magistrate.

Mr. Wechsler. Nearest commissioner.

Mr. Medalie. He may be a justice of the peace.

Mr. Wechsler. Well, under the existing statute, the near-

est commissioner or judicial officer having jurisdiction, under

existing law.

Mr.Holtzoff. Suppose today a man is arrested in Bronx

County; the nearest magistrate is a city magistrate in the local

Police Court.

1•-~v n-ri1•o•npr will be brought down to the Federal



77

g13

Mr. Medalie. That is one law I am sure we are violating.

Mr. Holtzoff. I think, if it is violated, we have an op-

portunity to change the law here and I think we should take

advantage of it because it is better for all concerned that

this prisoner should be taken a United States Commissioner in

the Federal Building, and we can save defendant's rights by

changing that to read, "brought before a magistrate as promptly

as reasonably possible."

Mr. Wechsler. And that eliminates concern for distance

as one of the defendant's rights. It is an asset to a defend-

ant to be taken before a commissioner or magistrate where he is

rather than somewhere else where the warrant was issued.

I think, as was said before, you have to make a choice

here, but I do not think we can eliminate entirely concern for

moving arrested persons around.

Mr. Holtzoff. Well, I thought we agreed on that in the

subcommittee.

Mr. Robinson. Will this take care of this part--

Mr. Wechsler. I did not know about the statute.

Mr. Robinson. (Continuing) -- in 5 (a) where we took up

the matter of returning the arrested person to the magistrate,

of course the provision in line 7, paragraph (a), does repeat

the clause of section 591--or, the following sections, in

regard to the nearest magistrate.

mr. Wechsler. You have repeated this clause where he is
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is made outside of the district in which the complaint is

issued. We can put that in in line 5.

Mr. Wechsler. That is an arguable solution.

Mr. Medalie. Well, then, what will you do with your wit-

nesses that will be, for their own convenience, available only

before the magistrate issuing the warrant?

Mr. Robinson. Well, I am not saying I would favor chang-

ing it that way. It seems to me there are questions both ways.

If it is necessary to have any safeguard against the com-

missioner abusing this power of having his warrants served in

other districts or other states, that might be one way to safe-

guard it.

Mr. Medalie. Well, don't we have a similar situation

under existing state practices? A crime is committed in one

corner of the state, the defendant happens to be in another

corner of the state. The warrant may be issued by a magistrate

and there are provisions for executing it in other counties

and bringing it up before the magistrate who issues the warrant.

Mr. Robinson. Some states provide a justice of the peace

cannot serve outside of the county.

Mr. Medalie. Then there are other officers.

Mr. Robinson. Yes.

Mr. Waite. Mr. Chairman, I ask for information now on

this discussion. In view of the constitutional provision that

S"Lh --I- in the state or district where the
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Mr. Holtzoff. It would be, because it is not required

by the Constitution. There might be statutes. The Constitu-

tion merely provides the right to be tried in the district

where the crime is committed. It does not go beyond the trial

of the case.

Mr. Waite. So it would be possible, then, to arrest a

man in California for an offense committed in New York, and

bring him back for a preliminary hearing in New York.

I do not say it would be wise but it would be possible

under the Constitution?

Mr. Holtzoff. Yes.

Mr. Wechsler. The statutory provision on that I think is

only this, where an offense is committed in any other district,

it shall be the duty of the judge seasonably to issue and the

marshal to execute a warrant for his removal to the district

where the trial is to be had.

Mr. Robinson. Yes, that is section 304 of Title 18?

Mr. Wechsler. 591.

Mr. Robinson. Section 604--

Mr. Longsdorf. What section did you show, Mr. Wechsler?

Mr. Wechsler. 591.

Mr. Seth. Mr. Chairman, I move, in line 34, you put a

period after "state" and strike out the rest of the sentence.

That will bring it down to the civil procedure rule. Let it be

served anywhere in the state.
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Mr. Seth. That is good all over there, based on New

York's complaint.

Cut out the"100 miles". This is a subpoena rule rather

than a service under the civil rule.

Mr. Medalie. Mr. Seth, in dealing with a situation where

there is a large territory, don't you subject a man to less in-

convenience if you state he may be arrested within 100 miles of

the place from which the warrant is issued? That is, wouldn't

there be greater inconvenience against that than if he could

be arrested in the other corner of the state?

Mr. Seth. That may be true, but I do not think this com-

mittee should extend the scope of the criminal law, Mr. Medalie.

That is the way it is done here. They can go clear across

Rhode Island, two states.

Mr. Robinson. But you do feel, on indictment or informa-

tion, you favor a warrant country-wide?

Mr. Seth. Yes.

Mr. Medalie. Which comes to the same thing. Particularly

because of a man's ability to move around very quickly, a hun-

dred miles is no great distance today.

The Chairman. We have a motion. Do I hear it seconded?

Mr. Medalie. A man can easily move over a border and be 25

miles away from the place where the warrant is issued.

Mr. Wechsler. Does this represent a change of the exist-

ing situation insofar as it affects the whole state?
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least should be defined.

Mr. Holtzoff. Well, if a person is charged in the state

court at Dallas, Texas, with a state offense, and he happens to

be in El Paso, at the other end of Texas, he would be arrested

and transported back to Dallas.

Why shouldn't the federal courts have the same authority

to that extent?

The Chairman. We have a motion.

Mr. Medalie. Can I take up something else?

The Chairman. Yes.

Mr. Robinson. Line 34, "state in which it is issued".

That was your suggestion?

Mr. Holtzoff. Yes.

Mr, Robinson. If that is desirable we will, after "state"

insert "in which it is issued".

I am not sure that is necessary, but you have reason for

thinking it is, don't you?

Mr. Holtzoff. Well, just better English.

Mr. Wechsler. We have to do something with the word

"returnable".

Mr. Robinson. "Issued." Is that satisfactory?

Mr. Holtzoff. Yes; "is issued" instead of "is return-

able".

Mr. Robinson. Yes.

In line 35 substitue "issued" for "returnable".
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the civil rules with reference to service of subpoenas, and,

by statute.

Mr. Seth. Is the airplane a usual mode of travel down

there?

Mr. Burns. Not after the next two or three weeks.

Mr. McLellan. I move the words "mode of travel" be

stricken.

Mr. Holtzoff. I do not think we need it. I second the

motion.

The Chairman. Any remarks?

All those in favor say "Aye." opposed, "No."

Carried.

Mr. Robinson. In the last line, Mr. Youngquist suggested

that the word "may" be stricken out.

Strike out "may" and change "order" to "orders".

Mr. Medalie. How does that read now?

Mr. Robinson. That is line 36.

Mr. Medalie. How does the sentence read?

Mr. Robinson. As corrected?

Mr. Medalie. Yes.

Mr. Robinson. Mr. Youngquist suggested, "may be served

wherever the court orders it to be served."

And I would like--in the following paragraph--

The Chairman. Well, is there anything further on (2)?

- - . 1 4-
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Mr. Medalie. Well, all of the last sentence is unneces-

sary, "The summons shall be served in the same manner as

summons in civil cases".

Mr. Robinson. What line?

Mr. Medalie. The last sentence of (3) on the very same

page, "The summons shall be served"---"by anyone authorized to

serve summons in a civil action".

Mr. Robinson. Well, that is the person, not the manner.

Mr. Medalie. Can't we get it all in in one place?

7 Mr. Robinson. Isn't it just as well to differentiate

between them?

Mr. Medalie. All right. Withdrawn.

The Chairman. Have you some others?

Mr. Robinson. Line 39, Mr. Youngquist suggests that the

word "the", the third word, we should strike out to and includ-

ing the "a" and insert instead "causes of the arrest and of

the fact that".

It will read then--after "arrest" strike the comma: "In

making the arrest the officer shall inform the defendant of the

causes of the arrest and of the fact that a warrant has been

issued for his arrest".

Mr. Holtzoff. The cause of the arrest. It ought to be

singular, I think.

Mr. Robinson. Right; "the cause of the arrest and of the

Pnt thaf.t a".--the last word in the line--,"warrat has been
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the fact that John Smith has filed a complaint against him.

Mr. Holtzoff. Does the officer have to go that far? I

think the officer merely has to say, "I have a warrant for

your arrest."

If it is a deputy marshal he may not know the nature of

the complaint.

Mr. Medalie. We want him to know.

In other words, you don't want to take a man from El Paso

and bring him to Dallas without at least telling him you are

arresting him for running a still in Dallas.

Mr. Holtzoff. Well, if you have a warrant you show the

defendant the warrant.

Mr. McLellan. Then you inform him of the cause of arrest.

Mr. Medalie. Well, he has to wait if the officer hasn't

got it with him until it is practical.

Mr. Burns. What are the sanctions on failing to carry

out the manner specified?

Mr. Holtzoff. I suppose the only sanction is a suit for

false imprisonment against the officer. I don't think there is

any other sanction for that.

Mr. Medalie. Well,responsible federal officials will

take the pains, knowing the law, that there is a remote conse-

quence involved, of telling the man he is arrested for mail

fraud, selling stock in the XYZ Company.

- Un~t.ofif. I was under the impression the present law
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all right.

Mr. Burns. What is the practice? The United States

Attorney mails the warrant, say, to Los Angeles. Is that it?

Mr. Holtzoff. No. Today a warrant only runs in the dis-

trict. The warrant is turned over to a United States marshal

and he delivers it to one of his deputies.

Mr. Wechsler. Isn't it really in the case of arrest with-

out a warrant that this thing is important?

The F.B.I. learns that a man is wanted for a crime in

New York. He is traveling in Oklahoma, and they learn that

over the teletype or some other swift means of communication,

and they make the arrest without a warrant, and that is where

the thing is really necessary, isn't it?

Mr. Holtzoff. Yes.

Mr. Wechsler. To meet the modern development of nation-

wide police.

Mr. Holtzoff. Yes.

Mr. Wechsler. I do not see the real need for that for

arrest with a warrant. Although many states do allow an arrest

by an officer without a warrant in his possession if he has

personal knowledge of its issuance.

Mr. Holtzoff. But the suggestion made is what the officer

shall inform the defendant of. I don't suppose it is very im-

portant.

!RP" I-T er f the officer does not know what the
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Mr. HoltzOff. That is right.

Mr. Medalie. What if he does not have the warrant with

him?

Mr. Wechsler. I say he should at least know what the

warrant is issued for before he makes the arrest.

Mr. Holtzoff. I agree with that°

The Chairman. Mr. Tolman tells me lunch is ready.

Mr. Medalie. Couldn't we finish that one sentence?

The Chairman. I was thinking, because of Mr. Youngquist's

interest in it, we might hold it back.

We will have lunch served across the hall.

(Thereupon, at 1:00 o'clock p.m., a recess was taken

until 1:45 o'clock p.m. of the same day.)
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Darrow
Advisory
Committ. The proceedings were resumed at 1:45 o'clock p.m., at the

5/18/42

exniration of the recess.

The Chairman. 'e will come to order, gentlemen. Is there

anything further on (c) (2), page 2, Rule 4?

Mr. Robinson. There is one further suggestion,

Mr. Youngquist, that saves us two words, I believe. In line 43,

at the end of the line, insert "may be"1 -- that is,"as soon as

may be." Then strike out in the next line "practicable after

the arrest."

The net gain is two words saved.

Mr. Seasongood. Did we leave in the person making the

arrest is supposed to tell the cause of the arrest, Mr. Chairman?

The Chairman. Yes.

Mr. Seasongood. I do not want to argue about it, but it

seems to me to be a very dangerous situation. How can he state

accurately the cause of the arrest? It has never been done

before. I do not see why it is done now.

1,1r. Robinson. Mr. Youngquist would like to be heard on

that.

The Chairman. Suppose we pass that until Mr. Youngquist

gets here.

Now, let us go to (d).

Mr. Seth. A somewhat similar question arises. Thelast
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magistrate.

Mr. Holtzoff. You do not return it to the magistrate

issuing the warrant.

Mr. Longsdorf. May I ask Mr. Wechsler to read what

Section 594 says about that? Is there something in Section 594

about returning?

Mr. Wechsler. I think it does cover that, because the

return should presumably be made by producing the prisoner at

the time the prisoner is produced.

Mr. Holtzoff. I think perhaps the problem can be solved

by omitting (d). I do not think it serves any substantial

purpose. The only time you need a return is when you are

unable to execute it. I move we strike out (d).

Mr. Robinson. Is it true that ou never bother about a

return except when you cannot execute it?

Mr. Dean. What about mailing the summons? Do you need a

return on that?

Mr. Holtzoff. No, because if the defendant does not show

up, you just issue a warrant for his arrest. The summons is

for the benefit of the defendant.

Mr. Wechsler. I do not agree. I think the warrant should

be returned when the prisoner is arrested and brought before a

mag7istrate.

Mr. Burns. Isn t t it the practice in Massachusetts to make
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of the prisoner before a magistrate.

Mr. Robinson. In Rule 11 there is an incorporation by

reference of this part of Rule 4. i think the two rules belong

together, and it would not be wise to strike out this clause

without considering the other rule.

The Chairman. The words ttto the magistrate" are ambigu-

ous. What is the solution of that?

Mr. Holtzoff. This does not require a return when the

warrant is executed. It is at least equally as important to

make an honest return as to make a return where the warrant is

executed.

Mr. Medalie. Why do you want the word "executed"? Dealing

with both situations, the language could be:

"The officer who receives the warrant or a person

who receives the summons before service shall make return

thereof."

That covers both cases.

The Chairman. Who is the magistrate?

Mr. Medalie. Whoever issued it.

Mr. Holtzoff. But if you bring: your prisoner before a

different magistrate, you do not return a warrant to the

magistrate who issued the warrant.

Mr. Wechsler. Youreturn it to the magistrate before whom
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person who receives the summons before service."

Mr. Seasongood. That won't be comprehensive enough for

the mailing.

Mr. Medalie. If the magistrate himself does the mailing,

then no one need appear before him to make a return, but the

paper has been served, because he has mailed it and made a

notation on it.

Mr. Holtzoff. Why not say"the person who receives the

warrant or summons for service shall make return thereof

promptly"?

Mr. Robinson. You execute a warrant and you serve a

summons, do you not?

Mr. Holtzoff. I think the word "serve" is not wrong. You

either serve or execute a warrant. I have seen both words

used Interchangeably.

Mr. Burns. What is wrong with the present wording,

striking out "to the magistrate"?

Mr. Holtzoff. Because it refers to executing the warrant.

That implies it was executed. Suppose the officer has been

unable to make the execution. He still has to make the return.

Mr. Burns. "The officer to whom the warrant ha3 been

issued."

Mr. Holtzoff. "The person who receives a warrant or

summons for service shall make return thereof promptly."



91

Mr. Holtzoff. I think the only return would be an affi-

davit that he mailed it.

Mr. Burke. It would then change the type of service to a

warrant without any knowledge as to whether it had actually

reached the hands of the person to whom it was addressed, which

might be of some importance.

Mr. Holtzoff. The mailing would have to be done by the

magistrate, so you would not need a return if the service was

mailed, because the magistrate could make his own notation.

Mr. Burke. And then upon his failure to appear, if the

alternative of a warrant should be made, without any knowledge

on the part of the magistrate as to whether he had actually

received it.

Mr. Holtzoff. Well, I do not think the defendant would

be prejudiced under those circumstances, would he, because the

summons is something for his benefit, and if the summons does

not reach him or if he fails to respond to it, he is not really

prejudiced by having the warrant issued, because the warrant

could have been issued to him in the first instance.

Mr. Burke. I was thinking, if it was really of no sub-

stantial value to him, or if through no fault of his he failed

to receive it--as happens sometimes--should he then be penal-

ized because of having a warrant issued?

Mr. Holtzoff. I do not know how else you could get around
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service shall make a return thereof promptly."

Mr. Holtzoff. My suggestion was to combine the two,

thereby shortening it, by saying that the person who receives

a warrant for service or execution shall make return thereof

prompt ly.

Mr. Medalie. I am inclined to favor that. It is very

simple. The word "return"has a definite meaning. We do not

need to explain what "return" means.

Mr. Robinson. "For execution" is enough.

Mr. Medalie. Yes, a person who receives the warrant or

summons for service. You serve a warrant.

Mr. Robinson. In Rule 4 (a) we provided that there might

be more than one warrant or summons. Therefore, they could be

Out out and not all of them could be served. I think the first

words should be, 
"An officer who receives or a person.

Mr. McLellan. Suppose a person who receives a summons is

not an officer. Don't you want to change the word to "person"?

Mr. Medalie. The word "1person" would include officer and

person.

Mr. Holtzoff. I think Mr. Robinson's suggestion could be

taken care of by saying "any person."

Mr. Medalie. Say "a person."

Mr. Holtzoff. "A person who receives a warrant or

summons for service shall make return thereof promptly.
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That takes us to Rule 5.

Mr. Seasongood. Before you come to that, I think that the

Committee on Style could do something about this mailing

summonses. Mr. Medalie says that the magistrate is to mail the

summons. Is that right?

M4r. Medalie. Not necessarily, but he might, or he might

give it to a person or officer to mail it.

Mr. Seasongood. I think that it should be the marshal

just as much in one case as in the other.

Mr. Medahe. You cannot always get the marshal. He may

be miles and miles away.

Mr. ceasongood. Well, then, somebody. It 1s just what-

ever you want to make it. it does not seem to me clear the way

it says here in line 11 of 4 (a), where it says the magistrate

shall deliver the warrant or he may mail the summons. If it

means that, if that is the way it is done, that is all right.

•r. Medalie. The magistrate mails i-t. It is his respon-

sibility.

12 l .r. Seasongood. If that is what you want,all rigpht. T do

not know whether that is the thing to do or not.

1.r. Holtzoff. I thInk that is the simplest way.

Mr. Seasongoodf. Have the magistrate mail the suimmons?

Ir. Moltzoff. Yes.

The Chairman. WJe shall now go back to Rule 4 (c) (3),
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verify that. It, was eil-hner his su'gestion or Mr. Holtzoff IS.

Mr. Holtzoff. It was not rate.

Mr. Youngquist. That ,oes back to the lang;uage" of tenta-

tive draf. -.

Mr. Chairman, I must. confess that I do not recall having

orlc-" atec the suggrestion. I note that, it follows the language

that wls n tenta,,*e draft 5, and T hfn_,k "t better language,

becaluse.) afte-r @11, "le impo...nt:ng, is Pot that the corn-

rlaInt has been fi le I but tha t the offIcer I)as sa warrant for

his arrest.

Mr. Holtzoff. Shouldrn't, that be limited to requirins the

officep t'o notify the defendant, of fnhe -,t h,' a va-,rar± has

been issued forh hs arrest?

Mr. Youn-qufst. I th I rik +hat I c-nnourh.

Nr. Wechsler. That language is in the model code .nd it

pu)robab>y •,anchled here bo some roundabout method.

.io ,est, that we omit "cause of the
11r. Holtzoff. I sugr,es

arrest" and have this read:

"In making the arrest the officer shall inform the

defendant of the fact that a warranthas been issued for

his arrest."

Er. IMedalie. That is no news to him. He wants to know why

he is arlstede.

Hr. Holtzoff. Well, he can see the warrant.



jkr. IýIedalie. 7e 6 hae Introuucd itU Le us take cars of

it bo inforaming the ýlpti with what pairticular offenses he

Is being chargped or, if he has nevert had any other" ciajhds

with the la; , what hle is cParled with.

,Ir. Buins. If he has the warrant, he Is compelled to show

Dt, UDL 11 one is ouL' and he does not have it, he should stbate

what it is. i do not think the marshval :r officer has any,

business makiL/ an arrest without kmowi-ng what the warrant is

about.

ihr. Hooltzoff. Hie has the warrant with him. I do not

think he is compelled to know what the facts In the wa-rrant

are.

MX-. Barrio. But he should be compelled to show him what

the warrant is.

MrIP. Hol-tzoff. i agree with that. 13up pose the marshal

has a half donzen warrants to execute in 'the same locality, as

is fiequently the case. lie might know the general charge--

M,,Ir. Medalie. Doesn't he keep a notebook or somethihing

or get a slip of paper.` from someone?

The Chairmran. It would seem to me clear that if the

deputy does not have the warrant the District of Columbia or

somebody should at least give him a piece of paper which lie

could keep in his pocket with the name, John Jones, and what

the c.ime is.
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Then go back to the second sentence, which says that if

he does not have th..e warrant wiLh him he should tell the defend-

ant generally what the cause of his arrest is.

M.r. .. Aren't there provisions in some of the

state statutes requiring the officer to identify himself and

disclose his official character?

Mr.Burns. That has relation to the privilege of using

force. I think the corelative of that. should be a duty on the

part of the officer to show the warrant or to state that the

warrant is in existence and state the general substance of it.

jAr. Youngquist. That would be covered by informing him

of the cause of his arrest and the fact that a warrant has been

issued.

TheChairman. Will the committee rearrange the sentences,

then?

Are there any objections to the paragraph rephrased in

that form?

Mr. Seasongood. In 3 (a) we are not going to say "the

accused" instead of "the defendant"?

Mr. Robinson. He is the accused before a complaint is

filed, but after criminal proceedings have begun he becomes a

defendant, does he not?

p1r. Wechsler. I do not think he becomes a defendant upon

2-1 the filing of the complaint.
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The first sentence, of course, provides:

"The officer executing a warrant of arrest shall

without unnecessary delay take the person arrested before

the magistrate."

That ought to be "a magistrate."

I think the words "nearest or most accessible" ought to

be omitted in line 7, because the usual practice is to take a

prisoner before the United States Commissioner rather than the

local justice of the peace, even though the local justice of

the peace may be a little closer to the place of arrest, if a

United States Commissioner is within a reasonable distance from

the place of arrest, and I think it is a practice that we

should perpetuate.

On the other hand, if the United States Commissioner is

beyond a reasonable distance, you then take your prisoner

before the justice of the peace.

For that reason I think you ought to strike out "nearest

or most accessible magistrate, " in line 7, having in mind that

the phrase "without unnecessary delay" in line 4 protects the

defendant against being carted several hundred miles.

Mr. Burns. How does it protect him, Mr. Holtzoff?

Mr. Holtzoff. It says "without unnecessary delay."

Mr. Burns. I know,but how does it protect him? What is

the sanction of it for the defendant's right not to be held
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You would be changing the existing practice in a detri-

mental way if you put in the words 1'nearest and most accessible"

and expect it to be followed.

The Chairman. Why shouldn't you state it in the rule as

you have argued it? He shall be taken to the nearest commis-

sioner that can be reached, and if not, to the nearest and most

accessible.

Mr. Burns. Within a reasonable distance.

Mr. Holtzoff. I will be in favor of it.

The Chairman. Then you would have a rule which you might

reasonably expect the marshals to live up to.

Is that feasible, Judge, in your judgment?

Mr. McLellan. My experience is not enough to let me

answer the question, but I agree with the suggestion.

Mr. Burns: We do not undertake in any way to pass judg-

ment on what would be the effect on the defendant's rights of

unnecessary delay.

Mr. Holtzoff. I think the only effect would be his right

to sue the officer for false imprisonment.

Mr. Burns. Or possibly habeas corpus.

Mr. Wechsler. There is another sanction. The officer

loses his mileage, under the statute. I do not know whether

that is followed or not.

Mr. Holtzoff. Well, these rules will have the effect of
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for us along those lines, if there is no objection.

Mr. Wechsler. Does that direction encompass the case where

the arrest is with the warrant? We are back to the same problem

again.

As things stand now, if the arrest is with a warrant, the

man be taken before any magistrate.

Mr. Robinson. That would be inserted there in that first

sentence--the same provision.

Mr. Wechsler. That is, the procedure would be the same

whether it is with a warrant or without a warrant?

Mr. Robinson. The provision the chairman mentioned.

Mr. Wechsler. I think it should be the same whether it

is with or without a warrant.

The Chairman. In other words, it would apply to the first

and second sentences.

Is there anything further on (a)?

Mr. Seth. How about that delegation of power? A man

arrests a man for another, for a felony in his presence. He

says he cannot go to the commissioner and he may turn him over

to another one to take him. That is dangerous.

Mr. Robinson. That is an existing provision, but I have

got to find where it is.

Mr. Seth. I move that that next sentence be stricken out.

Mr. Wechsler. I second the motion.
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sheriff to take charge of the prisoner. Why should the private

individual be required to be made to go to the magistrate to

file a charge? Why can't he let the officer take care of him?

Mr. Wechsler. That is not delegation.

Mr. Holtzoff. The officer may take physical possession of

the prisoner, but how can the officer be expected to make an

oath to the charge?

2-2 Mr. Robinson. That is where we got into a discussion of

knowledge and information and belief.

Mr. Holtzoff. The officer may not even have information

and belief.

Mr. Robinson. Well, if the private individual tells him

all about it, he has some information about it.

Mr. Holtzoff. Yes, but suppose the officer does not

consider the private individual a creditable person. Suppose

he does not know anything about his credibility.

Mr. McLellan. May I ask Mr. Seth if the sentence he

suggests should go out begins with the words "If it is

impossible"?

Mr. Seth. Yes. It is unnecessary.

Mr. Robinson. How is the problem met if it is impossible

for the person making the arrest to go ahead to the nearest

magistrate and make the complaint? Wouldn't this make it

imperative that if the private person makes the arrest he must
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bring our discussion down to an issue, because there seem to

be two distinct ideas in this one paragraph. One is the right

of a man to be taken before a magistrate promptly, and the

other is the obligation of somebody to file a complaint against

him. It seems they will have to be dealt with separately.

It would be quite unnecessary, I would suppose, for the

man who made the arrest to take the man before a magistrate. It

might be very unwise for him to leave his place of duty while

he was doing that, and yet at a later time it might be very

necessary for him to go around and make the complaint.

Couldn't we leave this to the committee to be reformulated,

so that those two ideas would be separate?

Mr. Holtzoff. I am under the impression that there is a

motion to strike out that sentence. Perhaps we might dispose

of that.

Mr. McLellan. That was seconded.

Mr. Burns. The headnote of Rule 5 is not quite accurate,

since down to line 11 it deals with procedures prior to bring-

ing the defendant before the commissioner or magistrate.

Mr. Robinson. Is that true? The first sentence says that

the officer shall bring the man arrested before the magistrate.

Mr. Burns. It is prior to the proceedings. The title is

"Proceedings Before the Magistrate," not proceedings anterior,

but proceedings in front of.
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The Chairman. Let us see if we can clarify this situation.

We have a motion pending and seconded to strike out the sentence

beginning on line 9 running through line 11. Is there any

discussion on that?

If not, all those in favor of that motion, say "Aye."

Opposed, "No." It is carried.

Next we have a question raised as to the title. Is there

any motion?

Mr. Holtzoff. I move that we change the title so as to

read, "Proceedings After Arrest."

Mr. Robinson. That will cover all the rest of the rules.

The Chairman. We have a five-page rule here which is

devoted substantially to proceedings before the Commissioner.

Maybe we had better hold that question of dealing with the title

of it until we deal with the whole five pages.

Now, the motion is made by Mr. Waite, and seconded, I

believe, that Section (a) be referred back to the reporter for

redrafting, keeping in mind separation of the physical fact of

taking the defendant in custody and the further fact of appear-

ing to make the complaint against him.

Mr. Waite. If we strike out that sentence, as was just

done, then that eliminates the complaint preceding, so I do not

1now that it need be redrafted, so I withdraw the motion.

Mr. Holtzoff. We still have to redraft It to embody your
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The Chairman. Is that motion seconded?

Mr. Robinson. Seconded.

The Chairman. Are there any remarks?

All those in favor say "Aye." Opposed, "No." The motion

is carried.

Are there any suggestions on the balance of Rule 5 (a)?

Mr. Wechsler. Lines 15 and 16, Mr. Chairman, the words

beginning with "also" toward the end of line 15: I move that

that go out to the end of the sentence and that there be

substituted for it the following words:

"That any statement made by him may be used against

him. "

Mr. Dean. I second it.

Mir. Robinson. Would you consider an alternative, simply

adding that after the word "should"?

Mr. Wcchsler. I do not see why the magistrate should

2-3 advise the accused that he may make a voluntary statement to

any person. It is inappropriate to the magistrate's duty,

which is to advise him of his rights.

Mr. Holtzoff. I second Mr. Wechsler's motion.

The Chairman. I would like to ask, by point of informa-

tion, what was meant to be covered by the words that arein

question in Mr. Wechsler's motion.

Mr. Robinson. Some of the hypocrisy that exists now when
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Mr. Holtzoff. He Is not questioned before a magistrate.

Mr. Robinson. No, but he is being questioned probably

just after he has been to the magistrate.

Mr. Holtzoff. No. He is questioned before.

Mr. Robinson. All right, before. This privilege against

self-incrimination is worked pretty hard to have the magistrate

say nothing to the accused except, "Now, you don't have to talk,"

or "Any statement you make may be used against you," without

saying to him, "If you wish to say something in proper defense,"

without letting him understand that he may if he wants to.

Mr. Wechsler. He is told that he does not have to open his

mouth.

Mr. Robinson. It is just put in here for your considera-

tion, and I have no objection whatever, of course, to

Mr. Wechsler's suggestion, if that is the wish of the commit-

tee. I think that would take care of the situation.

The Chairman. Question: All those in favor of the motion

say "Aye." Opposed, "No." The motion is carried.

If there is nothing further, we go on to 5 (b).

Mr. Medalie. May I point out that in 5 (b) there is a very

fundamental omission? There is no provision made for

admitting a defendant to bail or committing him pending the

examination. The provision for commitment or bail is made

only where the defendant is held to answer. Where a defendant
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Mr. Medalie. No.

Mr. Robinson. Over in Rule 6 with reference to bail is
there no provision that covers it? If it is not taken care of,

of course it will be taken care of.

Mr. Holtzoff. Line 26 refers only to postponements at
the defendant's request. I think we ought to have postpone-

ment's at the Government's request.

Mr. Robinson. That has been stricken out, but line 26,

"at the defendant's request," should go out.

Mr. Holtzoff. Was that stricken out?

Mr. Robinson. We have not got to it yet.

The Chairman. Where would this bail provision begin?

Mr. Robinson. Either in this provision or the one with

reference to bail, with a cross reference.

Mr. Medalie. I think it sbould come in here: "His bail

or commitment pending examination."

Mr. Holtzoff. I think that ought to be covered in line 26.
Mr. Youngquist. Does not Rule 6 apply to bail fixed by the

committing magistrate? If that is so, since that is the rule

making the bail, should not we put it in there, rather than in

5?

Mr. Medalie. No, because you have a provision with regard

to bail in Rule 5, page 2:

"If it appears from the evidence that there is
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defendant or admitting him to bail. That is in Rule 5.

Mr. Holtzoff. There is another one on line 23, which

takes care of the other contingency. It seems to me that your

provision ought to go in at either line 23 or line 26.

Mr. Medalie. That seems to be the only omission in (b),

and instead of stopping now, suppose, with the other assignment

we have taken, we rewrite that.

Mr. Holtzoff. Yes. This is all part of the same rule.

The Chairman. If there is no objection, that will be the

course.

Is there anything further on (b)?

Mr. Medalie. At the top of page 2, line 28, "If it appears

from the evidence," and line 32, "If it appears that there is

not probable cause."

That word "appears," as we found out from the other

analysis on the issuance of the warrant, involves two ways of

these things appearing. One is automatically and the other is

by the conscience of the judicial officer being satisfied. I

am in favor of providing that the conscience of the judicial

officer should be satisfied and should not be an autonomy.

Mr. Burns. I think that is the fair inference here, but

I do not think there should be any doubt about it.

Mr. Youngquist. I do not think it makes any difference.

It is up to the magistrate to determine whether there is
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The Chairman. Let us put in, if there is any doubt about

it, "If it appears to the magistrate."

Mr. Medafie. "If the magistrate is satisfied," or some such

similar language as in the model code.

The Chairman. I would not go so far as to say "satisfied,"

because some magistrates would never be satisfied.

Mr. Waite. Are we striking out "from the evidence"?

The Chairman. No. "If it appears to the magistrate from

the evidence."

I suppose that applies again to line 32?

Mr. Medalie. Yes.

Mr. Holtzoff. You could shorten line 32 by striking out

line 32 and the first half of line 33 and saying, "otherwise

the magistrate shall discharge him."

Mr. Orfield. Is it clear from Section (b) that the

defendant can appear at the preliminary examination and testify?

Is he guaranteed that?

Mr. Burns. Doesn't it say that he may cross-examine

witnesses?

Mr. Orfield. I suppose it is implied there.

Mr. Seasongood. Is it clear that he can do that by

counsel?

Mr. Robinson. The general rules say he has a right to

counsel.
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Mr. Robinson. Rule 13.

Mr. Burns. Is there any necessity to have a cross

reference to the determination of bail throughout? Suppose

you just said "admit him to bail" and said nothing about how

it is fixed?

Mr. Medalie. You are doing it throughout all the rules.

Mr. Waite. Mr. Chairman, before we drop (b), in draft

No. 3 there was a provision that the magistrate might interro-

gate the accused after informing him that he need not answer,

and that if he did answer, the answers might be used against

him, and the further provision that the magistrate shall also

inform him that his refusal to answer might be used against

him.

I notice that was stricken out, and we argued it pretty

fully once before. I do not imagine there would be any value

in proposing its reinstatement, but it does seem to me that

we ought to have something in here getting away from the

anarchistic idea that the magistrate cannot even ask a question.

I would like to move that we add to (b) something to this

effect--I do not care about the precise language--:

"Whenever any person has been brought before a

magistrate and has been advised of his right to counsel

and to a preliminary hearing as herein provided, the

magistrate may interrogate him concerning his participa-



23

against him."

Then leave out any suggestion that his refusal to answer

might be used.

The Chairman. Is that seconded?

Mr. Orfield. Seconded.

The Chairman. Is there any discussion?

Mr. Burke. I do not quite understand the point that is

involved there, unless it is a change of that portion of Rule

5, lines 14, 15, 16, and 17.

Mr. Waite. No. It comes up this way. On occasion the

magistrates, having informed the man that he need not answer

and that his answers may be used against him, have perhaps

incautiously asked him questiDns, and the man's answers have

in fact been incriminating.

There has been question in the courts whether those

admissions before the magistrate could be used in evidence.

The New Jersey courts, if I remember rightly, have held they

can be used in evidence. One or two others have held that they

could not be.

It has always seemed to me rather absurd, when a man

admitted something incriminating, after having been warned that

he need not do so, so that he is under no compulsion, and

2-5 having been warned that it might be used against him, tosay

.... . nnnt be used merely because it came out in answer to
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Mr. Holtzoff- I think it is none of the magistrate'

business, in a sense. The magistrate is a judicial officer.

He is neither a prosecuting officer nor an investigating

officer, and I do no, think it would be wise to give him a

function to partake of the other two functions.

Mr. Waite. Isn't it just as much his duty to find out the

truth of the situation, if he can find it by asking questions

of the accused, as it is his duty to find out the truth by

asking the questions of the witness?

Mr. Holtzoff. You might as well say that the judge at

the trial shall interrogate the defendant, with the privilege

to the defendant to refuse to answer.

Mr. Burns. It seems to me you do not settle this by

saying it is a judicial function as against some other type of

function, because the judge can ask questions in probing him

at the trial.

Mr. Holtzoff. He cannot ask questions of the defendant

unless he takes the witness stand.

Mr. Burns. Oh, yes, that is right.

Mr. Holtzoff. But this proposition goes further,,as I

understand it. Even if the prisoner does not take the stand,

the magistrate should have the privilege of interrogating the

witness, and It is that feature that I think is objectionable.-

Mr. Waite. Since he is trying to find out whether there
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Mr. Waite. This would put him under no obligation to

answer questions.

Mr. Holtzoff. It is the duty of the prosecution to

produce sufficient evidence to warrant the magistrate to issue

a warrant of probable cause.

Mr. Waite. I see that, but I do not see any reason why

the magistrate should not be permitted, if he thinks it will

ascertain the truthto ask the questions.

Mr. Youngquist. His duty begins only when the preliminary

examination is begun.

Mr. Dession. I am not sure of that. The magistrate does

not have to accept a waiver.

Mr. Youngquist. That is true, but, at any rate, his duty

of determining whether there is probable cause begins only with

the beginning of the preliminary hearing. Suppose he refuses

to accept the waiver?

Mr. Dession. As I understand It, Mr. Waite's question is

not whether that is the way it is now. I think it is clear that

is the way it is now. But should it remain that way?

Mr. Youngquist. I think it should, considering the func-

ticnof the committing magistrate.

Mr. Burns. Isn't the committing magistrate a device for

the protection of the defendant?

Mr. Dession. Yes.
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Mr. Holtzoff. You. will find publicity seeking magistrates

sending for reporters in a case that might attract public

interest and conducting an interrogation of the defendant. 1

do not think it is fair to the defendant, and I do not think

it will help the prosecution's case.

jir. Waite. If you leave out the sending for reporters, I

do not see why the magistrate cannot do it. 1 agree it is not

his function to do it. I suggest that we should change it in

the interest of asoeruaining the truth and the effectuation of

justice.

Mr. Youngquist. Wouldn't you be expanding his duties to

those of an investigativeo-ficer?

Mr. Waite. I would not be expanding his duties at all.

I would be expanding his privilege perhaps to that of an

investigating officer, yes. It has been demonstrated time and

6 time again that when the magistrate does ask questions Ae often-

times gets the truth in the answers, when at a later date the

truth does not come out.

Mr. Youngquist. in view of the fact that we have been

complaining so much of the administrative agencies lately, that

they have combined the functions of investigatop, prosecutor,

and judge, I think it would be inappropriate for us to combine

those functions here; but beyond that, it seems to me that,

after all, if there is a preliminary hearing and the magistrate
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these rules if we put that in, because those opposed to it

would say that we are sniping at the rights of the defendant,

and you could make a fine oration about the poor defendant

being brought before the magistrate, flanked on either side by

armed policeman, and a judge in a black robe before him firing

questions at him. What could a poor fellow do?

Mr. Waite. I am inclined to think that a better talker

than I am could make a fine oration on the other side.

As far as the matter of adoption is concerned, my idea is

that we ought to put through what we regard as the best rules,

regardless of what lawyers may want.

My impression is that it would be helpful if it is adopted,

because it will show that we have realized the progress of

conditions and the necessity for such adoption.

Mr. Burns. Under present conditions the committing

magistrate frequently conducts examinations of witnesses

produced by the Government.

Mr. Holtzoff. Yes.

Mr. Burns. And frequently, when the defendant takes the

stand to show that there is no probable cause and to show that

he should not be charged, the magistrate is then free to ask

questions.

Mr. Holtzoff. Yes, but 99 times out of a hundred the

defendant does not take the stand before a magistrate, and I

.. . nc.'thbd with authority to
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by this committee?

Mr. Holtzoff. I certainly think so. It would introduce

the French inquisitorial procedure into our practice, which is

foreign to our ideals. Maybe the French system is the best.

I do not know.

Mr. Dession. This would not be the same.

Mr. Medalie. The interrogating officers are trained and

skilled for that work and give it all their time.

Mr. Dession. There is another difference. There is no

privilege under the French system. A man can be kept coming

back for a year. The real abuse in France is not the fact that

a man is questioned; the abuse is that sometimes a magistrate

takes a year to conclude his investigation, and the man is in

jail waiting for him all the time.

There is another thing here. Apart from the merits of

this particular approach, to which I am rather sympathetic, it

does bring up a problem that I do not think we have dealt with

in any satisfactory way, and that is the whole problem of

arranging for the questioning of an accused. At the present

time you say it is an investigative function; it is for the

poliae officers. We say here he is to be brought, without any

unnecessary delay, right after arrest, before a magistrate.

Is this supposed to be a good excuse for delay?

Mr. Holtzoff. No.
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Mr. Youngquist. In what respect is the existing law not

followed?

Mr. Wechsler. With respect to taking the arrested person

immediately before a magistrate.

Mr. Holtzoff. I think the existing law is generally

followed.

Mr. Wechsler. When is a man interrogated by the F.B.I.,

then?

Mr. Holtzoff. if he is arrested in the evening, he can be

brought to court the next morning. If he is arrested Saturday

evening, he cannot be brought to court until Monday morning.

Mr. Dession. Suppose he is arrested on Monday morning at

10:30.

Mr. Holtzoff. If he is arrested Monday morning at 10:30,

he will be brought before a commissioner.

Mr. Dession. Even if it was Barker, the suspected kidnaper?

You would rush him on to court?

Mr. Youngquist. We have a sheriff up in northwestern

Minnesota. When he arrested an accused, if he got a statement

or a confession at all, he got it on the drive from the place

of arrest to the jail to the magistrate. That is when he is

most likely to do his talking.

Mr. Holtzoff. I donot think as a matter of practice there

are any violations of the existing law, because there are

+-,.a--o -oasonable between the time of arrest and
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Mr. Holtzoff. The law does not contemplate that a man

will be brought to a magistrate at midnight or on Sunday.

Mr. Wechsler. I am not sure about that.

Mr. Dession. The opportunity to question is an accident

of time and not present at all times.

Mr. Dean. That explains a large number of Saturday night

arrests.

Mr. Holtzoff. No question about that.

The Chairman. You have heard Mr. Waite's question. All

those in favor say "Aye." Opposed, "No."

7 I am in doubt. All those in favor make a show of hands.

Five. Opposed. Nine. The motion is lost.

Mr. Dession. May I raise one other question, going back a

little ahead of that? I see that waiver of a preliminary

examination is a right of the defendant, as we have it written.

As I understand it, that is probably the existing law, but I am

not sure.

Now, are there any situations where he would not be allowed

to waive, even though he is proceeding to waive? In other

words, does the Government have an interest in having a prelim-

inary examination in any situation?

Mr. Robinson. I have never found any suggestion of it in

the cases.

Mr. Dession. I do not recall any cases where the Govern-



Mr. Youngquist. One purpose of the device of a preliminary

hearing is for the Government to get its witnesses committed

by their testimony. I am merely suggesting that as a possible

reason for having a preliminary hearing. In some States that

is taken care of by giving the magistrate the power to call any

witnesses at the request of the prosecuting officer and having

them interrogated on the particular subject, so that the same

purpose is served. That is not so under the Federal law, so

far as I know.

Mr. Robinson. We have that request made now. Do you

think we should incorporate a provision of that sort, that the

prosecuting officer be given the power to recall witnesses?

They use it in New York; they use it here.

They have a notice which looks a good deal like a subpoena.

By sending that to the man the United States Attorney wishes to

consult or discuss a case with, they bring him in.

Mr. Holtzoff. I think that is a different point from the

one Mr. Youngquist was speaking of.

Mr. Youngquist. No; I was speaking of the two. I was

speaking of what the purpose of the preliminary hearing against

the wish of the defendant might be, and, as an alternative,

the provision that is found in the statutes of some States in-

structing the magistrate, at the request of the prosecuting

officer, to examine witnesses. I have used that latter
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Mr. Burns. I think the Government has adapted the

procedure of a preliminary examination to its ends byhaving

witnesses produced by subpoena and then having them put under

bond for their appearance, or sometimes put in jail; and some

of the prosecutors I have known of have used the device of

preliminary ex 'ination to have government witnesses identify

the defendant. But that ought not to make any less valid the

theory which is found in the cases and in practice that the

preliminary examination is for the protection of the defendant

and he may waive it.

Mr. Orfield. Section 40 of the model code gives the

prosecution an absolute right to the preliminary examination.

Section 40, subsection 2, provides:

"Notwithstanding waiver of examination by the

defendant, however, the magistrate, on his own motion,

may, or on the demand of the prosecuting attorney shall,

examine the witnesses for the State and havetheir testimony

reduced to writing or taken in shorthand by a stenographer

and transcribed. After hearing the testimony, if it

appears that there is no probable cause to believe the

defendant guilty of any offense, the magistrate shall

order that he be discharged."

Mr. Youngquist. I do not think we ought to have what

amounts to an examination of witnesses for the purposes of the
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about it and provide an independent procedure for the calling

in of witnesses in cases where the defendant waives preliminary

examination.

Mr. Robinson. That is comparable, of course, to what is

done in the grand jury. A grand jury is called and the power

of subpoena is lost. Prosecuting attorneys examine witnesses

in the grand jury room. There again it is a device that we

might well consider supplanting some direct proceeding. The

United States Attorney here, Mr. Curran, and his assistants,

Mr. Margolius,and Mr. McCarthy, are quite willing to have that

considered a possibility. I am pleased to prepare a submission

of that kind.

The Chairman. Have we any motion?

Mr. Dession. I move that the section dealing with that

be amended to permit the Government to hold a preliminary

hearing, notwithstanding waiver by the defendant.

Mr. Medalie. On that occasion. Otherwise he can hold

grand jury hearings--

Mr. Dession. I mean simply to hold a preliminary hearing.

Maxson
fls

2:45
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gibsf M Medalie. That is, the defendant is brought in before

Cinci
2:45 a magistrate for examination.

pmi
Mr. Dession. That is right° He wants to waive.

Mr. Medalie. "Nevertheless," the district attorney says,

"I want my witnesses examined now."

Mr. Dession. That is right. Maybe they are hostile;

maybe they would not make affidavits. He wants to see what

they will say under oath specifically.

Mr. Medalie. The district attorney has controlled that.

Mr. Seasongood. And the way you have it here in this line

it says, "If the defendant does not waive a preliminary exami-

nation the magistrate shall proceed."

Mr. Medalie. But I mean that the proposal is that where

the district attorney wants to proceed to take those deposi-

tions, even though the defendant has waived, on that occasion

he may do it, but he will know whether or not it is a useful

thing to do, not like when you get over comfortable.

Mr. Dession. No, ordinarily he will not do it, I admit.

Mr. Holtzoff. Very rarely that was not done.

Mr. Waite. He does not have to do it. All he has to do

is issue a grand jury subpoena, even when the grand jury is

not used.

Mr. Holtzoff. We have taken the position, with the

United States attorney on one occasion, that he may not issue

n lurv subpoena except when a grand jury is in session.
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a grand jury subpoena when the grand jury was not in session.

Mr. Medalie. Where do you get the power to reprimand or

rebuke the United States attorneys, who are presidential

appointees, and not me, et cetera?

Mr. Holtzoff. Well, the statute provides that Justice

attorneys shall supervise the activities of the United States

attorneys.

Mr. Medalie. Of course I can understand.

Mr. Holtzoff. And when I say "we" I mean the Department

of Justice that rebuked the United states attorney.

Mr. Medalie. All right. There is a new breed of United

States attorneys. Just leave that to us.

Mr. Holtzoff. The Department of Justice rebuked the

United states attorney for using the grand jury subpoena when

the grand jury was not in session.

Mr. McLellan. Was that motion seconded?

The Chairman. I do not -know.

Mr. Wechsler. I second it.

The Chairman. Seconded.

Mr. Waite. Now, what is the motion?

The Chairman. Mr. Dessionts motion is, in effect, that

this section (b) be rewritten and provide for a preliminary

examination even where the defendant waives it.

Mr. Seasongood. Permits it.

Mr. Medalie. With this sentence in, it is very easy.
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it not enough for the Government?

Mr. Dession. I do not feel strongly on that. With the

Government, then. This is in Rule 5 (b).

Mr. seth. I think it should be "request of the United

States attorney only."

The Chairman. Do you accept that as an amendment?

Mr. Dession. yes.

The Chairman. Is there discussion on the motion further?

(There was no response.)

The Chairman. All those in favor of the motion say "'Aye."

opposed, "No."

Let me get it, then. Those in favor of the motion, show

your hands. Nine. Carried.

Mr. youngquist. Mr. Chairman, I assume, referring back

to that, that the provisions should be guarded so that the

hearings held as a preliminary hearing would be held properly.

Mr. Dession. Oh, yes.

Mr. Youngquist. And in the presence of the defendant if

he chooses to be present. I was doubtful about the vote, but

assuming that those safeguards would be thrown about the pro-

ceeding I voted "Aye."

Mr. Medalie. That means also the "cross" is in.

Mr. youngquist. Yes.

Mr. Dession. Yes.

... 'n nnt be any objection to that, be-
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tion on the United States attorney's investigating, examining,

any witnesses in any other fashion?

Mr. Dession. I do not think I would want to do that un-

less we make some such change as the one Mr. Waite had in mind,

because at the present time we believe any type of investigat-

ing officer can question a revenue agent of the Alcohol Tax

Unit or the F.B.I. As long as they can do it I do not know

any good reason to prevent a United states attorney from doing

it, or his office. I would trust him more than any of the

others.

Mr. youngquist. Mr. Chairman, while we are on the same

subject may I revert to line 28 of Rule 5? I think we are

right there now.

2 The Chairman. Yes.

Mr. youngquist. And suggest the use of language that

appears in the third tentative draft, so it would read, "If

from the evidence it appears to the magistrate that there is

probable cause." I think that reads a little bit more smoothly.

Mr. Holtzoff. You mean shift the words around?

Mr. youngquist. Yes. "If from the evidence it appears

to the magistrate that there is probable cause."

The Chairman. Very good.

Mr. Holtzoff. Mr. Chairman, in line 34, while we are on

this subsection, just an item there: I think the word "when"

--,ht to be changed to "after
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discharging or holding the defendant.

The Chairman. Right. 37 is deleted.

All right. Section (c)(1).
to

Mr. Wechsler. Mr. Chairman, before we go/section (c) I

am curious to know whether the vote on Professor Waite's

motion constitutes the judgment of the Committee that we ought

not to do anything on the whole subject of regularizing or

regulating interrogation. You may recall that at an earlier

session there was a proposal by Judge Crane, which I am advised

is still under advisement, although it does not appear in this

draft; and there was some discussion of it at that time. I do

not believe that there is anything before us that we could act

on at this time, but I do believe that unless the Committee is

determined to forego looking into that subject some work should

be done upon it.

And so, to bring the matter to a head, I might move that

that question be referred to the Reporter for consideration

and submission to the Court.

Mr. Holtzoff. I should like to ask a question of Mr.

Wechsler, or rather make a suggestion: It seems to me that

that would be beyond the scope either of the jurisdiction of

this Committee or even of the rule-making power under the

enabling act, because the enabling act and the charter of this

Committee, so to speak, relates to rules of procedure in

district courts and before United States commissioners. Now,
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0ourt°

Mr. Holtzoff. Oh, yes.

Mr. Wechsler. And within the jurisdiction of this Commit-

tee for recommendation to the Court. The proposal, as I recol-

lect it, was that no statement made by the defendant should be

admissible in evidence unless it had been taken in a designated

way.

Mr. Burns. That would involve--
it

Mr. wechsler: (interposing) -- getting into/, if we want

to get into it.

Mr. Burns. That would involve inferentially repeal of

practically all the administrative statutes of the last 7 or

8 years that have conferred upon administrative bodies powers

of interrogation and investigation. I have in mind the various

acts that the Securities and Exchange Commission administers

whereby they can compel answers under oath to written question-

naires, or they can hold hearings which are in the nature of

grand jury investigations and require the production of records

and the presence of witnesses, and they are empowered to compel

answers and avoid the privilege against self-incrimination by

virtue of the generally accepted statutory method. Now, are

we prepared to formalize and regularize the diverse methods

used by these agencies in getting at facts?

-...- -- - nPonosal. Judge Burns, was
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the defendant in custody is fully protected by the rule against

duress and inducement. No, I think that it would not be satis-

factory, and it certainly will not help the innocent--and that

is what the privileges are for--it will not help the innocent,

to provide that any statement that the defendant may make to a

police officer or law enforcement officer shall not be admis-

sible against him unless it is made before a magistrate. I

remember that Judge Crane made that proposal. That rule of

evidence was never enforced by the court of which Judge Crane

was chief judge.

Mr. Wechsler. It never was the law of New York.

Mr. Holtzoff. No, but I suppose the Court of Appeals

had the power to make it law if they so chose.

Mr. Wechslero They never had the rule-making power.

Mr. Holtzoff. No. I mean that sort of thing could be

case law, I suppose. I think it would be very unwise.

Mr. Wechsler. I think that is the weak part of your

argument, by the way.

Mr. Holtzoff. I see the case law made in a more ade-

quate fashion than that would have been. I am strongly op-

posed to any prohibition against interrogation by arresting

officers, subject to the existing limitations, which suffi-

ciently safeguard the accused.

I think we also ought to bear in mind this, from the

.... --I-Anintt 
I suppose those who advocate such a
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Mr. Medalie. An erroneous decision.

Mr. HoltzOff. What?

Mr. Medalie. An erroneous finding.

Mr. Holtzoff. I do not think that is so.

Mr. Medalie. They had specific evidence it was being done

by the Secret Service in, my district, and I had to have it

stopped by unjustified means.

Mr. HoltzOff. You mean in counterfeiting cases?

Mr. Medalie. yes.

Mr. Holtzoff. T do not think the Secret Service is in-

dulging in it any more.

Mr. Medalie. The Wickersham commission, you know, came at

a time when the practice was on.

Mr. Holtzoff. I do not think it will promote the adminis-

tration of justice by just clamping down on interrogation by

police officers, and it will not help the innocent.

Mr. Wechsler. I do not think the idea is to clamp down

on interrogation by police officers if the process of interro-

gation is reasonable or necessary. The question is whether it

shall be under any supervision or whether it shall be, as at

present, under no supervision. Now, it does seem to me that

you have a strange paradox in the whole legal system when you

refuse, on the one hand, as modest a proposal as that made by

Professor Waite in granting investigatorial power, although tlhe

I...---- _inop not to answer and is speclfically warned
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a magistrate if he made the arrest, since the sanctions are

veak for failure to bring before a magistrate immediately, or

even after he has been held, has been connitted, if he can get

access to him in the jail. I refuse to believe that there is

not a pattern there that is subject to some reasonable regula-

tion that will preserve the legitimate interests and right 
Of

the Government to investigate and the protection of the defend-

ant against improper interrogation*

Mr. Waite. Am I right that your proposal Mould not neces-

sarilJ delay the interrogation until this formal preliminarTy

hear ing?

The Chairman. your proposition now is that a rule be

drafted to that end or solution?

Mr. Wechsler. Unquestionably, yes. I am not prejudging

what the rule should be, Mr. Chairman. It just seems to me

that we have skipped this whole subject and I think have skipped

it pretty much because of the feeling that it is not angthing

that is easy to talk about: it is a subject that is almost

taboo. And I do not think it is taboo. I agree with Mr.

HoltzOff that it is something that ought to be faced openly,

and I think it would be a healthy thing to have considered

what methods of interrogation are appropriate and what are not;

and I believe that so far as our jurisdiction is concerned we

reach it either because the defendant is in custody or because

. ..i drafting of a rule of
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Mr. Robinson. Really we have done a lot of work on it,

Mr. Wechsler, and there has been a lot of discussion on it, you

know, and it was quite thoroughly discussed the last time; anid

it seems to me--this is my conclusion, speaking for myself

only--that the alternative is: either accept Mr. Waite's pro-

posal as it was on our previous draft with full force, or the

present system, not try to work out a compromise between the

two. You remember as a practicing lawjer--and when I am

4defending I do it, and when you are defending you will do it--

he will tell a client, a defendant, "Nov do not talk. If you

are asked any question about this matter simply do not talk.

Whether you are before a magistrate or whether you are some-

where else, just do not tell them a thing. They catnnot make

you talk, and on the trial they have to prove their case with-

out your talking," and so on. You have that situation. There

is no use of trying to finesse it somehow so that a man will.

talk and you will get information out of him without somehow

going not strictly accordihg to rules that you may write in a

book about it.

Mr. Waite. Mr. Robinson, I sent you a copy of a Law

Review article by Kauper.

Mr. Robinson. A very excellent article.

Mr. Waite. You remember he suggested something that might

be intermediate between the police interrogation and this more

formal preliminary hearing. If I remember rightly he provided
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Mr. Robinson. Yes, but there you deprive him of counsel,

do you not?

Mr. Waite. Oh, yes.

Mr. Robinson. And this complements the second provision,

which you have just said we were utterly unwilling to accept,

namely, that on the trial it be possible for the Government to

introduce evidence that such and such a question was asked of

this defendant and that he refused to answer.

Mr. Waite. Yes.

Mr. Holtzoff. I do not think, under the guise of the rule

of evidence or in any other manner, even if we have technical

jurisdiction under the guise of the rule of evidence, that this

Committee should attempt to regulate the administrative activi-

ties of law enforcement officers and other administrative

officers.

The Chairman. I do not quite see that, because we are

concerned primarily, I take it, with seeing that justice is

done on both sides, and that would be a means of doing it.

As a matter of procedure I think we might make it our juris-

diction.

Mr. Waite. Mr. Chairman, I think Mr. Wechsler's motion

was not seconded. I should like to second it and vote in favor

of it, even though when the proposal is made I may violently

react against it.

ý- v •o-rd the motion, duly seconded.
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magistrate, when a man is brought in, to require some kind of

report under oath from the arresting officer as to time of

arrest, where he has been in the meantime, whether he has been

arrested, if so where and by whom, and let that be a matter of

record.

Mr. Holtzoff. How does that become a part of the criminal

proceedings?

Mr. Dean. Proceeding before a commissioner.

Mr. Holtzoff. What before a magistrate would require it?

Mr. Dession. If this was something the commissioner was

supposed to do on the occasion of a man being brought in to

him, I guess it would become part of the procedure.

Mr. Robinson. I should like to say one more sentence on

this matter, going clear down to the roots of it. The big

trouble is the question whether or not the privilege against self-

incrimination is workable in the shape it is now in. Dean McCorm-

ick of the University of Texas a few weeks ago made an address

raising the question that bears on avoidance of the privilege

against self-incrimination, and as rapidly as it might become

evident to us we will be willing to amend our constitutions;

but that is another thing, and certainly it is beyond our

jurisdiction to proceed toward putting our weight against self-

incrimination as found in the Constitution. In neither way can

you meet the deep-rooted difficulties that are due to an effort
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not to. I would simply be requiring a report from the arrest-

ing officer on just what has happened since the man was first

taken into custody. What I have in mind is this: I think that

when a duress question is raised at a trial and again on appeal,

more often than not the appellate court has no way of finding

out what the truth is. You have conflicting testimony. Judge

Crane in open court, I recall, one time decided that maybe on

the Mummiani case things were not as they should have been.

They reversed. Mumiani then apologized to the police for

saying the things he had said about them. That seemed to be a

little hard on the Court of Appeals.

Mr. Waite. He remarked, if I remember, "Well, a man has

got to have some kind of a defense."

Mr. Dession. Yes. I do not think the remedies we have

for this thing are practical, and I am not a bit optimistic

about finding an ideal solution. Even with a French examining

magistrate you have a third degree, only there is a slang word

for it in France, but I do think we might improve this situa-

tion a little bit.

Mr. Holtzoff. I call for the question.

The Chairman. You have heard the motion. All those in

favor say "Aye." Opposed, "Ho."

Those in favor, show your bands. Opposed.

Mr. Robinson. I would like to see the motion carried on

...... I TRA he give us the benefit of his



134

g14

The Chairman. I think it is a very important subject.

Would you do that?

Mr. Wechsler. yes.

The Chairman. That is fine.

Mr. seasongood. That means that we shall not finish at

this session, does it not?

The Chairman. Oh, no. Professor Wechsler has been in

that field before today.

Mr. Wechsler. I am not saying that I have pursued the

initial problem to its conclusion.

Mr. Seasongood. Is it proper to ask if this is supposed

to be a final meeting?

The Chairman. I think we can tell that better when we

come to the end.

Mr. Burns. I should like to get an expression of senti-

ment about a proposal on the assumption that we, the Conmlittee,

have the power to issue a rule that any statement made by a

defendant after he is arrested shall not be admissible against

him at the trial.

Mr. Robinson. We had that up on a previous draft, you

know.o

Mr. Burns. Has there been anything recent?

Mr. Robinson. There is a statute on that.

Mr. seth. Do you mean while he is in custody?

lr-,' ', -i~ n custody.
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advance it.

Mr. HoltzOff. But let me put it the other way: I mean it

seems to me it would be a shield to the guilty rather than a

help to the innocent.

Mr. Burns. My feeling is that the prosecutor has made

his case prior to the arrest and that in the case of a hardened

criminal he gets no help because the criminal's first reaction

is, "see my lawyer," and, "I am not talking." Now, in the case

of a nonprofessional the Government has a great advantage be-

cause of the atmosphere of duress that, no matter how nice the

surroundings are, is always present in the case of custody.

So it seems to me that the innocent will be protected and the

guilty will not have any great advantage.

Mr. Holtzoff. It seems to me that that is coddling the

defendant a little too much, for this reason: You say that the

professional criminal vila say, "I am not talking. See my

lawyer." Well, that is not always the case. But even if it

were the case, you have the less hardened criminal who perhaps

does not resort to that subterfuge or to that expedient. It

seems to me that you would deprive the enforcement of the law

of a very important weapon.

I was reading the other day an opinion of Justice Holmes

in which he observed that under our modern practice it is much

more likely that the guilty will escape than that the innocent

... ..n Justice Holmes that was, I thought,
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Mr. wechsler. It would be helpful, however, to me, Mr.

Chairman, to have some discussion of it by the Committee.

m'r. Robinson: I would refer Mr. Burns to Rule 20 of the

third tentative draft, line 32, as mailed to you. That had a

provision that no confession made to an officer shall be ad-

mitted in evidence unless the defendant has first been taken

before a magistrate, as provided here.

Mr. Holtzoff. Well, that was not passed upon, Mr. Robinson.

Mr. Robinson. No, but it was considered.

Mr. Holtzoff. No, it was not. You mean it was suggested

by one member of the Committee. It was never considered by the

Committee.

Mr. Robinson. Oh, no, but that is a proposal, Mr. Burns,

for consideration.

Mr. Dean. As I understand, Mr. Chairman, Mr. Burns'

proposal is even broader than that proposal which you just read

dealing with confessions. He would make it apply as well to

all admissions of statements of the accused.

Mr. Burns. That is quite right, Mr. Dean.

Mr. Dean. I should like to throw one little bit in if

you will not hold it too much against me, and that is this

observation: When Mr. Robinson was pointing out a moment ago

he made the deduction, I believe, that if you required that no

confession would be admitted unless it was made before a

- ----.-- - nme vind the men would not make these confes-
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the magistrate, but the confession filed in the presence of the

magistrate and signed by the accused. Now, if you had such a

rule as that, I am not so sure that it would result in their

not signing so many confessions.

Mr. Holtzoff. You mean the signature to the confession,

not the interrogation?

Mr. Dean. That is right. In other words, some kind of

a guarantee that it was in the light; that is all.

Mr. Holtzoff. What advantage would anybody get by having

a written confession taken before a magistrate after it was

made and having it subscribed in his presence?

Mr. Dean. The only advantage would be this: that you

would have a guarantee that it was not taken under duress; you

would also have the guarantee that it was taken or made by a

man who had the advice of counsel.

Mr. Holtzoff. You mean that he would have advice of coun-

sel before he signs it before a magistrate?

Mr. Dean. Otherwise, you see, the whole objection to it,

it seems to me, proceeds on the assumption that if he had had

the right to counsel you would never have the confession.

Mr. Holtzoff. Well, no.

Mr. Dean. Therefore you only get the confession when the

man is without counsel.

Mr. Holtzoff. Now let us get this from a practical stand-

....... interrogated by an F.B.I. agent or by an
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gets a lawyer, and the lawyer says, "I instruct you not to

sign that confession," and then the confession will never be

signed. Now, as a practical proposition, is that not the result

that will be reached by such a course?

Mr. Dean. I think you would have a certain percentage of

that, but you would have the guarantee that none of them was

secured under duress. And duress is a very difficult thing to

prove. Assuming that it exists, it is extremely difficult to

prove.

Mr. Holtzoff. No, it is not, because we know that juries

are always prone to accept stories of duress on the part of

prisoners, and sometimes, as in the case, for instance, that

Judge Dession just mentioned, police officers are practically

convicted of duress unjustly on such a statement.

Mr. Dean. I think that has happened.

Mr. Dession. That sometimes happens.

Mr. Holtzoff. Yes.

Mr. DessiOno And the opposite sometimes happens. It is

very hard to tell.

The Chairman. Have we a motion before us?

Mr, Dean. Simply to include this broader subject, is it

not, in Mr. Wechsler's motion?

The Chairman. Yes. There was no motion before us, as I

recall. If there is no motion I think we should proceed to

-- + n-n (c-.)
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or other magistrate, first taking up in (a) the bringing of the

defendant before the magistrate and the proper preservation of

the rights of the defendant, under (a).

Then, (b) preliminary examination before the magistrate,

usually with the idea of cormitting the defendant for the

action of some higher court.

And now in (c) we come to trial of offenses by United

states commissioners. (c) is based on the rules of procedure

for trials before commissioners, as promulgated by the Supreme

court on January 6, 1941, and as found in 18 U.S.C.A., follow-

ing 576a.

Taking those rules, the effort has been made here to

incorporate those rules as a code of procedure following some-

what the outline and style of expression of the rest of our

rules. Therefore you will see that the problem in connection

with this incorporation is much the same as our problem in

connection with the incorporation of rules of criminal appeals.

In both cases the advantage of such incorporation is the idea

of having a unified set of rules, complete from beginning to

end of a criminal proceeding. The disadvantage with respect to

this provision, namely (c), and also with respect to our crimi-

nal rules, is, of course, that the supreme Court's power to

promulgate rules under these two heads is not restricted as it

is with respect to promulgating rules under the statute unlder

. .ting that is, the chief statute under which we
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that the rules are so prescribed as not to be submitted to

Congress but can be promulgated by the court itself as soon as

it is satisfied on them. So that is on the other side of the

ledgAnd, therefore, my present suggestion is this: It seems

to me that we can do with this matter, this subject of rules

for trial before United States commissioners, 
what we have done

with regard to rules for criminal appeals, namely: try to work

them out so that they do form part of a complete set of rules,

but at the same time reserve our tactical plans for later

determination, deciding whether or not we wish these places to

indicate that--for instance, here we would say: The trial of

petty offenses before United states com missioners shall be

governed by the rules promulgated by the Supreme Court under

authority of the act of, whatever the date is. And so with our

appeals rules. But in any event it seems to me desirable that

we consider the present rules on the trial of petty offenses

just as we also are considering the present rules with regard

to criminal appeals.

Mr. Dean. Does this draft contain any changes from the

present rules on petty offenses? Are there any departures from

the present rules in this draft?

Mr. Longsdorf. I should like information on that too.

Mr. Robinson- There may be one or two additions. For
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of substance, with the only exception of this matter of not

requiring a plea of guilty.

Mr. Holtzoff. Well, do you require a plea of guilty?

Mr. Burns. You do require a plea of guilty.

Mr. Robinson. Well, you do require a plea of guilty here

in this case. I am thinking of (b) preceding.•

Mr. Holtzoff. That is right.

Mr. Robinson. Yes, there is no change that I know of

between these rules and the rules already promulgated except

this: that the term "information" is used by the court, where

we Use the term "complaint." That has caused some discussion--

the use of the term "information" in the court rules--but in

these rules we say: "written complaint before the magistrate or

before the commissioner.

Mr. Holtzoff. Outside of that?

The Chairman. Outside of that there is no confusion.

Shall we run over these?

Mr. Medalie. May I make some suggestions there: under (1)

line 42, "forthwith issue a warrant or summons as provided in

Rule 4". I do not think you need to include the words "as

provided in Rule 4." There is no other way to do it under

these rules.

Mr. Robinson. Just for convenient reference you do not

think it is needed?
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Mr. Holtzoff. "may issue".

Mr. Medalie. You have to have some process.

Mr. Robinson. Now, the Supreme Court's rule reads this

way:

"Rule 1. A warrant of arrest shall be issued only

on an informations under oath, which shall set forth the

day and place it was taken, the name of theinformer, the

name and title of the Commissioner, the name of the

offender, the time the alleged"--

So it says it shall be issued only on information.

Mr. Holtzoff. Well, I withdraw my suggestion.

Mr. Medalie. Nevertheless, the Supreme Court may not have

in mind what we have just discussed this morning about being

8 satisfied, the Commissioner being satisfied in his own con-

science that the crime has been committed, whether there is

probable cause to believe one has been committed. Either "shall"
there 

"fsts

ought to go out or/ought to be the other provision) "if satis-

fied." This compels him again to act as an automaton, and we

do not want to have that done.

Mr. Robinson. I think we used "may" before. We should

use it here, Mr. Medalie. That is, I agree with you--

Mr. youngquist. Redrafting 4 (a) will give the Commis-

sioner that discretion.
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Mr. McLellan. Do you thinkin 4 (a) it would be sufficient

to just substitute "may" for "shall" again?

The Chairman. I would think that there would be a natural

reference back. I mean it seems to me it is tied up closely

enough together without repeating language; do you not think so?

Mr. Medalie. Yes.

Mr. youngquist. But should not we then say "as provided in

Rule 41," to make it certain?

The Chairman. Well, maybe we should; it would be better

than repeating a lot of language.

Mr. youngquist. Yes.

Mr. McLellan. A change shall be made?

The Chairman. A change shall be made, to reinsert 'as

provided in Rule 5."

Mr. Medalie. All right.

Mr. HoltzOff. Leave out "'forthwith." You do not need

"forthwith. 

,,

Mr. Robinson. Change "custody" to "presence, probably.

Mr. HoltzOff. Yes.

Mr. youngquist. Why not cut out "if necessary to secure

the custody of the accused"?

Mr. Medalie. You do not need that.

Mr. Robinson. Well, if the accused is already under arrest
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The Chairman. We may eliminate that last clause.

Mr. Holtzoff. Well, if you do that, nine times out of

ten or more in these petty offenses the arrest is made without

a warrant.

Mr. Medalie. That is exactly what is not provided for

here.

Mr. Holtzoff. That is not provided for. That is why it

is thought.

Mr. Medalie. I was just coming to that in the other

sentence, line 45: "is brought before the commissioner." He

might be arrested without a warrant.

Mr. Holtzoff. But before youcome to that, in your first

sentence you make it a duty on the commissioner, if you leave

out that last clause, to issue a warrant or a summons whenever

a complaint is filed. But the complaint might be modified.

Mr. McLellan. You have changed "shall" to "may."

Mr. Robinson. Yes.

Mr. Holtzoff. Oh, I see. That would be it, would it not?

The Chairman. "may issue a warrant or summons". Then I

think you could strike that part from the beginning in the next

sentence, could you not?

Mr. Medalie. "forthwith" is out.

The Chairman. Could you not just say, "When the defendant

is brought before the commissioner"?
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The Chairman. Oh, have you it out already?

Mr. Robinson. "When the defendant is brought" insert "or

,ppea ' because ummons he just appears.
appears, " b c u e o ot s y " p e r "

The Chairmann Why not say

Mr. Robinson. Well, if he is arrested he may be appearing.

Mr. Holtzoff. He may be appearing by compulsion.

The Chairman. But he is appearing.

Mr. Robinson. "When the defendant"--

The Chairman. You can do a lot of things to make him

appear. Robinson. Would it not indicate that it was a volun-

tary appearance?

The Chairman. Not at all.

M4r. HoltzOff. I do not think so. Oa

r.Robins on. "When the defendant is brought or appears".

The Chairman. There were various steps at common law by

9 which to make him appear. You were not before the court until

you had been committed and entered your stipulation.

Mr. Robinson. All right. Then leave off the first sentence,

all of it?

The Chairman. No. Let it read: "When the defendant

appears before the commissioner and is informed of his rights

as provided in Rule 5 (a), the commissioner shall further

inform the defendant". 
there be a
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that the Supreme Court Rules make that so important as a condi-

tion precedent to anything being done that we cannot stress it

too much.

Mr. Youngquist. What was the suggestion, please?

Mr. Holtzoff. My suggestion is that in line 48 we put a

period after the word "commissioner" and strike out the rest of

the sentence. The only information that has to be given to the

defendant is that he has a right to elect to be tried before

the commissioner, and you do not need the rest of that.

Mr. Robinson. No.

Mr. Holtzoff. If he elects to be tried there, then the

commissioner must procure his written consent.

Mr. Robinson. Let me read the last sentence of Section 576,

under which these rules are drawn:

"The commissioner before whom the defendant is

arraigned shall apprise the defendant of his right to make

such election and shall not proceed to try the case unless

the defendant after being so apprised, signs a written

consent to be tried before the commissioner.

Mr. Youngquist. Is that not taken care of by the last

sentence: "If he signs his written consent * * * the comlis-

sioner shall arraign'"?

Mr. Robinson. Should he not first be informed by the

o .- .. - M rg aht?



bb
1.7

Mr. Robinson* That is all that is provided here.

Mr. Holtzoff- No, no; you go further than that.

Mr. Longsdorf. Mr. Chairman, was not that language that

we are at this moment discussing incorporated into the rule made

by the Supreme Court for the very purpose of having written

evidence that he elected to be tried?

Mr. HoltzOff. Oh, well, we provide; the next sentence

p Mr. Longsdorf. Or did the Supreme Court put that in for a

specific purpose of frustrating somebody's quibble?

Mr. Holtzoff. No, the next sentence requires that he sign.

Mr. Longsdorf. Yes.

Mr. Holtzoff. All I am suggesting is the elimination of

the repetition.

Mr. Longsdorf. Well, leave it where it is, and then change

it if he signs his written consent, if he consents to be tried.

Mr. loltzoff. I think it is better to follow the statute.

The statute says that the commissioner must apprise the defend-

ant of his right to elect to be tried before the commissioner;

it does not say that he must apprise him of the fact that if he

does so elect he will have to sign.

Mr. Longsdorf. Does the statute imply that? I have not

read it for some time.

Mr. youngquist. Just a minute.

-- A 4t read.
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which authorizes the Supreme Court to make these rules and

again in the rules that the Supreme Court made? Does it appear

in one or in both?

Mr. Robinson. It appears in the statute. Now let us have

it in the rules.

Mr. Holtzoff. Will you read the statute?

Mr. Robinson* Yes, the provisions of the statute on the

requirement of the docket, in "Docket," Rule 3 of the Supreme

Court's 
rules:

"Docket. The Commissioner's proceedings shall be

entered in his docket, which shall show: (1) The defend-

ant's written consent to be tried before the Commissioner"

That is the only reference in the rules to it.

Mr. Youngquist. That is taken care of by the last sentence.

Mr. Longsdorf. It is the same thing.

Mr. Robinson. Yes.

Mr. HoltzOff. In other words, neither the statute nor the

rules say that in apprising the defendant the commissioner must

apprise him both of his right to elect and of the necessity of

signing.

Mr. Waite. That is what I want to know.

Mr. Holtzoff. It only requires him to apprise the defend-

ant of his privilege of electing, and I think we should just
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written consent to be so tried" in line 48, Mr. Robinson, would

you say?

Mr. Robinsoay All right, if that is the way you feel about

it.

Mr. UoltZOff. Yes.
Mr. Seth. In lines *7 to 50 it is not clear what happens

to the defendant in he has tobe tried in the district court.

Does that mean the commissioner must bind him over without any

evidence, or does the commissioner sit as a committing magis-

trate in that case?

Mr. Holtzoff. The last sentence answers that, jfou will

just read it.

Mr. youngquist. No.

Mr. Seth. No, it does not.

Mr. Roltzoff. Does it not?

Mr. Seth. No.

Mr. Youngquist. It does not.

Mr. Seth. It says if he elects the commissioner shall

hold him to answer in the district court.

Mr. HoltzOff- Oh, I see. I suppose the rule contemplates,

although the statute is silent on the point and so are the

Supreme Court rules, that the commissioner shall act as a

committing magistrate.

Mr. Seth. I would think so.
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"If any person charged with such petty offense shall

so elect, however, he shall be tried in the district court

of the United States which has jurisdiction over the

offense."

The preceding sentence:

"For the purposes of sections 5 7 6-576d of this title

the term 'petty offense' shall be defined as in section

541 of this title."

So if any person charged with such petty offense--in other

words, the reference back does not qualify this sentence, and

therefore it indicates, Mr. Seth, that he shall be tried.

Mr. Seth. I know, but what happens to him? Does he have

to go to jail?

Mr. Robinson. Well, he can be put on bail.

Mr. Seth. Well, who fixes it? it does not say anything

here. He may be brought before the commissioner on a summons,

but here this rule says if he elects to be tried in the district

court he has to be bound over to the district court.

Mr. Holtzoff. If he is bound over he can give bail.

Mr. Robinson. The Supreme Court rules do not even say that.

Mr. Seth. It says he shall be held to answer.

Mr. Burns. Does it not imply a bail process?

Mr. Seth. I do not know. That is what I was worried about
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Mr. Seth. Have they the language?

The Chairman. They have no bail provision at all in it.

Mr. Seth. But here it might be interpreted as making it

mandatory on the commissioner to bind him over without evidence

or without anything.

Mr. Robinson. That is the way the statute and the rules

read.Mr. McLellan. Mr. Seth, how would it be to say, "the

commissioner shall if probable cause appears," before "hold 
him

to answer in that court"?

Mr. Seth. Why not say "shall proceed as a committing

magistrate"?Mr. Youngquist. If I understand the statute as the

reporter read it, it does not contemplate that there should be

a preliminary hearing, and the theory of it, as I would see it,

is that the defendant is given a choice of immediate trial be-

fore the commissioner-

Mr. Seth. Or go to jail.

Mr. youngquist. There should be provision for bail, but

if he chooses not to be tried before the commissioner and simply

chooses to be tried before the district court and in that event

no preliminary examination would be required, there should of

course be provision for admitting him to bail.

Mr. McLellan. Of course that is all inferred, you see.



b 152

Mr. Burns. Why not add "subject to the usual bail provi-

sions"'?

Mr. Youngquist. Where is that?

Mr. Waite. Lines 49, 50.

Mr. Holtzoff. I do not think I would agree.

Mr. Burns. I do not think you need it.

Mr. Holtzoff. Holding him to answer includes the right of

bail, I think, by necessary implication.

The Chairman. I should like to suggest that the last two

sentences be reversed.

Mr. Robinson. Reversed?

Mr. Holtzof f. I think so.

Mr. Robinson. All right.

The Chairman. All right. If there is nothing further we

shall go on to (2) on the next page.

Mr. Dean. Should not we specifically provide how the caae

gets to the district court? I was thinking of a sentence

possibly saying that if he elects to be tried in the district

court the commissioner shall transmit the file in the case to

the district court.

Mr. Holtzoff. I think that is purely administrative. 
He

holds him to answer, and I do not think you have to have those

administrative details included.

Mr. Dean. It is different than holding a man to answer,

.. magistrate and holding
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Mr. Holtzoff. Well, you are sending up your original file

in the other cases also.

Mr. Dean. It is not your accusatory document on which the

case proceeds from that point on.

Mr. Holtzoff. No.

Mr. Robinson. Do you want (2)? Did you want to make a

motion?

The Chairman. Have we satisfied Mr. Dean on that point?

Is there anything in the rules there about sending up the docket?

Mr. Robinson. No, sir, there is nothing. It just says

under "Docket":

"The Commissioner's proceedings shall be entered in

his docket, which shall show:"

The Chairman. And it describes the record.

Mr. Holtzoff. No.

Mr. Robinson. That is all it says on the record.

Mr. HOltzOff. No. Mr. Chairman, as a matter of phraseol-

ogy I should like to make some suggestions on the last sentence,

which now becomes next to the last sentence. I should like it

treated something to this effect: If he elects to be tried

before the commissioner and signs a written consent to that

effect the commissioner shall arraign him as provided in Rule

14. It does not change the meaning; it is just by way of change
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the district court.

Mr. Holtzoff. I just thought of having parallel structure.

YOU have "If he elects" in one sentence. It might be well to

start the other sentence with the words "If he elects," just as

a matter of parallel structure. And then "in the manne

if you can substitute the word "as" for "in the manner".

Mr. Robinson. You will notice on line 47, Mr. lioltzoff, it

says "right to elect to be tried before the commissioner". You

can go right on, 
"if he signs his consent to be tried before the

commissioner in writing.

Mr. Holtzoff. All right, Change "in the manner" to "as."

Mr. Robinson. Yes, that is right. Strike out "in the

manner" beginning in line 52, as I understand.

The Chairman. All right. Now (c)(2).

Mr. Robinson. Mr. Holtzoff and I have discussed the last

all eept--beginnin* with line 54, (2). We believe that "If

the plea is guilty," can go out in that sentence and

sentence also. But see what you think about it. It would read

then, line 53:

"(2) plea. Upon arraignment, the defendant shall

plead either guiltY or not guilty."

Period. And the next would be "(3) Trial. line 57.

Mr. Burns. You have in Rule 15 a provision about entering

a plea of not guilty when the defendant is silent.
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here.

Mr. HoltzOff. What is the question?

Mr. Burns. Well, according to Rule 15 it provides that if

the defendant is mute the plea of not guilty is entered.

Mr. Robinson. I will tell you how we will take care of

that, Mr. Burns. In line 591 or beginning in 57, "(3) Trial.",

just strike out the first three lines, and beginning just at

the end of line 59 before "The trial" and insert this:

"If the plea is not guilty or if the defendant does

not enter a plea or does not plead, the trial shall be

conducted by the commissioner without a jury."

Mr. McLellan. Does that mean you can proceed to trial

without any plea being put?

Mr. Robinson. That is right. You are going to have to make

a separate sentence, Judge, are you not? "If the plea is not

guilty the commissioner shall enter a plea of not guilty"?

Mr. Holtzoff- How are you making paragraph 3 read?

Mr. Dean. Why do you not say, "If a not guilty plea is

entered"? That would cover your mute situation.

Mr. Robinson. All right. That would save time. "If the plea

is not guilty, the defendant's not-guilty plea shall be entered"?

Mr. Holtzoff. What?

Mr. McLellan. What is that?

Mr. Robinson. As I understood him. I am trying to please
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trial shall be conducted by the commissioner."

Mr. Holtzoff. I do not like the phrase "the plea is

entered". Why not say "the defendant pleads not guilty"?

Mr. Dean. Because we just raised the situation where he

does not plead not guilty.

Mr. HoitZoff. "or if he fails to plead".

Mr. Robinson. Yes.

Mr. Dean. All right.

Mr. Youngquist. You had first "or the defendant does not

plead". If you say "or if the defendant refuses to plead,"

would it not take care of it and then you go right on?

Mr. Robinson. Well, I like this last suggestion. "If a

plea of not guilty is made or is entered"; would that include

both?

Mr. McLellan. "is entered".

Mr. Robinson. "is entered".

Mr. Youngquist- But what provision do 
you make for the

entry of a plea of not guilty in case of a refusal to plead?

Mr. Robinson. I would assume that the commissioner had that

power.

Mr. Burns. Well, you give that power in Rule 15.

Mr. seasongood. To the trial court.

Mr. Burns. To the trial court.

Mr. Seasongood- That is right.
1,%nfnre a commis-
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Mr. Waite. That is where you find them.

Mr. Burns. That is where they have nolO contendere. This

absolutely will be the place where you will have a lot of these

X-card litigations.

Mr. McLellan. You do not want to give the commissioner

the discretion to enter a plea of noo contendere, do you?

Mr. Robinson. No.

Mr. HoltzOff. No.

Mr. Burns. I do not think so. I think it might be very

well to leave out completely the one-to-infinity chance that

somebody will be mute and you will have to enter before a

commissioner a not-guilty Aea.

Mr. Robinson. That is what we have done here.

Mr. Holtzoff. I think that is right.

Mr. Burns. I think that is the better way. I just read it

because of the Rule 15 provision.

Mr. Robinson. Which would mean this: before "The trial,"

at line 59, after "desired": "If the plea is not guilty, trial--"

Strike out "the". -- "trial shall be conducted

13 M4r. HoltzOff. lthe . We ought to leave out the

"trial".•

"traMr. Robinson. All right. "the trial shall be conducted--"

I would insert "by the commissioner "without a jury as are

I would inserte"in 
that

trials of criminal cases in the district court."
.. ~. mm ••a~e in t.hat
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Mr. Robinson. I am afraid that would be assuming too much.

I would rather have "If the plea is not guilty". Are there

others who will support that? Mr. Youngquist, what do you think

about it? Of course what I am trying to do is to save two

or three sentences.

Mr. youngquist. I do not think it would be necessary. I

think it would be all right to say simply "the trial".

Mr. Robinson. All right.

Mr. Youngquist. If you want to say, "Upon plea of not

guilty trial shall be conducted"--

Mr. McLellan. Well, that is kind of assuming, is it not?

Mr. Youngquist. Yes; I think it is all the same.

The Chairman. Yes, I think so.

Mr. youngquist. I do not think we need any.

Mr. Robinson. You think, do you, that lines 53 and 54

would be sufficient without the provision in there?

Mr. Youngquist. Yes.

Mr. Burns. I think that is quite clear.

Mr. Robinson. Therefore, (3) will read, as we drop out

the first sentence and simply retain the second sentence:

"The trial shall be conducted without a jury as are

trials of criminal cases in the district court before a

district judge when a jury is waived."

rather than "where".
- •. -• •4w1T "conducted by the
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Mr. Robinson. Some said they liked it, and some did not.

Mr. Medalie. After the words "without a jury" strike out

the words "as are trials of criminal cases".

Mr. Robinson. I would take the exact language of the

Supreme Court's rule on that. Now, whether you want it or not

is up to you.

Mr. Longsdorf. I feel as though we ought to stick pretty

closely to the language of the Supreme Court rules. Why should

they be changed? What is wrong with them?

Mr.McLellan. Does the first sentence of (3) come out?

Mr. Robinson. Yes, sir, if that is agreed.

Mr. McLellan. All right.

The Chairman. Why is it necessary to say "as are trials of

criminal cases in the district court before a district judge"?

Who in the world would try them but a district judge?

Mr. Robinson. You would be interested to know that there

is more redundancy than that in these rules. Let me read it to

you.

Mr. Youngquist. Why not strike out the words "before a

district judge"?

Mr. Robinson. Let me read you this sentence:

"Trials shall be conducted as are trials of criminal

cases in the district court before a district judge in a

criminal case where a jury is waived."
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Mr. Medalie. You do not.

Mr. Robinson. What about your procedure, though. Are you

sure the procedure will be understood?

Mr. Burns. Well, I raise a question that seems to be one

of substance: Is there a provision in all the district courts

that there shall be a record of the testimony by a stenographer?

Mr. Holtzoff. No.

Mr. Burns. You notice that on the record on appeal to

the district court where a fellow has waived his right there is

a consent. If he has consented in writing to a trial by the

commissioner, he under these present rules will have great

difficulty in raising substantive issues of law and in estab-

lishing them over the judge's objections. It is a very informal

procedure that is intended to be created, but I think it may

work out so that there is no method whereby he can establish

what would be the equivalent of a bill of exceptions.

14 Mr. McLellan. That is something later, is it not, Judge?

Mr. Burns. Yes, but I wanted to find out now whether there

was a provision requiring a stenographic report of the proceed-

ings.

Mr. Seth. No.

Mr. McLellan. No, not even in the district court.

Mr. Burns. I should like to have that considered, because

it seems to me it is important.

..... ' •',, anvthing.
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Mr. Holtzoff- There is a proposal pending before the

Judicial Conference of the Department of justice, which has

jointly cooperated on the bill that is now pending. It will

take legislation to do it.

Mr. Burns. I think we ought to put it in the ruleS. Why

would it take legislation?

Mr. Youngquist. We discussed that quite fully at previous

meetings, and the conclusion was that we had better wait to see

what the Judicial Conference does about it.

Mr. Burns. Well, now at this late date can you wait for

that?Mr. Youngquist. I mean to say nothing about it here, but

to leave that for future action.

Mr. Robinson. That is it.

Mr. Holtzoff. It involves a heavy financial expense, and

it involves the appointment of court officers, namely reporters,

which is beyond, I think, the rule-making power.

Mr. Burns. I think we ought not to delude ourselves into

thinking that an appeal from a commissioner is worth very much.

Mr. McLellan. Especially as they only allow the appeal to

open up questions that could be opened up, come along, on a writ

of error.

Mr. Burns. That is right.

Mr. McLellan. Without any of the evidence going up. And I

Qnmetime later, but I
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Mr. Youngquist. All right; in line 61.

Mr. Robinson. Now, how do you have that?

The Chairman. Just strike out those words, so that it

will read" "shall be conducted by the commissioner without a

jury as are trials in criminal cases in the district court,"

and so forth.

Mr. Robinson. Would you change "where" to "when"? "when

a jury is waived"?

Mr. Longsdorf. Mr. Chairman, may I ask for the privilege

that we go back for a moment? I should like to ask why Rule 1

of those rules drawn by the Supreme Court does not appear in

here.

Mr. Robinson. Well, the substance of it does.

Mr. Longsdorf. Where are they?

Mr. Youngquist. What is Rule 1?

Mr. Longsdorf. Of the Supreme Court rules.

Mr. Robinson. It says this:

"Rule I.__Information and Warrant

"A warrant of arrest shall be issued only on an

information, under oath, which shall set forth the day

and place it was taken, the name of the informer, the

name and title of the Commissioner, the name of the

offender, the time the alleged offense was committed

and the place where it was committed and a description
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nin there to fix in the complaint the fact that the offense

occurred in a national park or federal reservation. Am I not

correct in that?

Mr. Holtzoff. We defined a complaint in a previous rule

this morning and that explanation is broad enough to comply

with these proceedings and that does away with the necessity.

Mr. Longsdorf. Well, perhaps you may be right on that

but can you be assured it would be implied that it must be com-

mitted in Yellowstone park or was committed in Yosemite Park?

Mr. Holtzoff. Well, if ypu do not set that forth in your

complaint will that be insufficient?

Mr. Robinson. Their words were, "The complaint shall be

a written statement of the essential facts constituting the

offense."

Mr. Longsdorf. Oh, the implication is possible, I agree

to that.

Nvow, about the second paragraph of that rule,--

Mr. Robinson. If arrest is made on view.

Mr. Longsdorf. How do we cover that?

Mr° Robinson. The same thing.

Mr. Longsdorf. Do you thinkwe have covered that suffi-

ciently by a prior rule?

Mr. Robinson. I believe so.

Well. I want to know.
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Mr. Robinson. "If the plea is guilty or if the commis-

sioner finds the defendant guilty"--may we insert, "If the plea

is guilty or if the commissioner finds the defendant guilty,

the commissioner shall impose sentence. I had better repeat,

"the commissioner".

Mr. McLellan. I might say, "If the defendant is adjudged

guilty". That will cover both.

Mr. Medalie. Well, another reason why I think Jim's

line is better than that, and that is, if the commissioner

understands what we mean;if we say "adjudged guilty," the

commissioner probably would not know what we were saying. A

lawyer would.

Mr. Robinson. Oh--

Mr. Medalie. you think he would? Well, the things that

have been told me--

Mr. McLellan. I would rather he would go and find out,

rather than put all those words in.

Mr. youngquist. I can shorten it even more by saying,

"If the defendant pleads or is found guilty".

The Chairman. "If the plea is guilty or the defendant 
is

adjudged guilty, the commissioner shall".

Mr. Robinson. Then, in line 65, after the word "acquittal",

Mr. Holtzoff and I discussed that line and decided we could put

a period and strike out the rest.
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enumerating what should be in the docket.

We have a provision that the administrative office of

the United States courts may prescribe. I take it they may

incorporate what the Supreme Court rules say.

Mr. Youngquist. Does that general provision relating to

dockets cover petty offenses?

Mr. Robinson. I think it does.

Mr. Holtzoff. If that were so we could even go one step

further and strike out--

Mr. Robinson. He gets instructions from the administra-

tive office as to what dockets to keep, and we have a general

rule authorizing the administrative officer to prescribe which

records he shall keep.

Mr. Youngquist. Oh, yes. That covers it.

Mr. Holtzoff. I think we can strike out 5.

Mr. Youngquist. I so move.

The Chairman. Moved and seconded. Those in favor say

"Aye." Opposed, "No."

The motion is carried.

Mr. Robinson. I have no exception to 77.

Mr. Medalie. Judge McLellan raised the question and I

agree with him.

" * * the decision of the commissioner upon questions of

fact shall not be re-examilned by the district court."

-P .... -, - t A'h that some court
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real--

2 Mr. Youngquist. How does the rule read, or the practice,

if there is anything in the practice?

Mr. Robinson. Well, the rule reads, "Only errors of law

apparent from the record as certified by the commissioner shall

be considered by the court."

Mr. McLellan. Well, suppose there is no substantial evi-

dence to warrant conviction, not simply that the thing is

wrong but there is no substantial evidence. Ought not that be

reviewed?

Mr. Youngquist. Isn t t that an error of law?

Mr. McLellan. But you say, "Only errors of law apparent

from the record." That does not include the question as to

whether, upon all the evidence--

Mr. Seth. And since the cormissioner makes only one find-

ing, that he is guilty or not guilty, it seems to me to be

misleading.

It is not like a civil case where he finds facts A, B, C,

D, and F.

In this situation it is either a conviction or an acquit-

tal, and I think a defendant oughtto be entitled, if he can

establish the record,--and the establishment of the record is

another problem--to have the district court review.

Mr. McLellan. You do not use those words, that are

euniivalent.
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which the courts reviewed, were errors of law other than the

sufficiency of evidence, so you are raising a question that is

exceedingly difficult.

Judge Cramer could have told you all about that. That

word "law" does not mean anything.

Mr. Holtzoff. But whether or not there is substantial

evidence is a question of law.

Mr. Medalie. Well, that is exactly what the Court of

Appeals of 'New York held was not a question of law, prior to

1926.

Mr. Holtzoff. But whether the evidence is sufficient is

always a question, is that not a fact?

Mr. Youngquist. That I think is what was intended by this.

Mr. McLellan. When you say "apparent from the record"

then you have the question of whether the testimony is part of

the record, which traditionally it is not.

Mr. Youngquist. Could you pass on that question if the

evidence was not included in the record?

Mr. Holtzoff. Judge, I wonder if that wouldn't be cured

by letting the sentence read, "Only errors of law shall be con-

sidered by the court."

Mr. McLellan. Well, that improves it but I am afraid it is

not quite adequate.

Mr. seth. We have no procedure for establishing the
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page 4, you will see that the record is whatever the commis-

sioner has certified; and there is nothing in these rules

which would give a party a way of showing the errors of a com-

missioner who, up to now, has been shown to be just a little

above a high class moron.

Mr. McLellan. Of course the reason was that the evidence

was not part of the record, could not have been used on a writ

of error; and they developed a bill of exceptions to show what

errors were made that were not apparent on the record.

Now, I don't know as you want to provide for a bill of

exceptions but there ought to be some way of getting the evi-

dence there so the judge can decide whether it has been sup-

ported by evidence at all.

Mr. Seth. But it may become very important from the

standpoint of the administration of justice--you recall when

the prohibition law caused almost a breakdown of the federal

courts, it was suggested by Mr. Justice Frankfurter that they

could find a way of handling these prohibition cases without

the constitutional right of trial by jury.

Now, if you are going into a field where there may be

hundreds of thousands of priority violations it may be to our

interest to work out a procedure which will appeal to the aver-

age lawyer as getting a square deal, but if you have a situa-

tion where he is completely at the mercy of this commissioner,

I doubt whether a lawyer would be wise in advisinp his client
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when we do come to the business of prosecuting these violations

of priorities and the rest of these new devices to win the war,

I think it will be found that the very severe penalty will be

a reason why juries will not convict, and we probably will have

to reverse the process.

Now, it seems to me if we do that we ought to try to de-

velop a procedure which might meet with general approval.

3 Mr. Holtzoff. I was about to say that most of the sta-

tutes to which you refer, even though the violations are of

minimum character, have provided very severe maximum penalties.

That is why I called attention to the six months' provision.

Mr. Longsdorf. May I also call attention that this cannot

apply on only those offenses committed on a federal reservation--

it cannot be extended to a multitude of petty offenses.

Mr. McLellan. Mr. Chairman, may i change a word in the

last sentence to read, "Only errors of law, including among

others a question of whether a conviction was supported by sub-

stantial evidence, shall be considered by the court."

Mr. Seth. In these remote cases like federal parks, there

is no chance of getting a court stenographer to take these

little petty offenses.

I think the only remedy is to let the district court try

it de novo.

Mr. Robinson. That is a terrible situation if practically

4-...... , AP e OVOo-
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record?

Mr. Medalie. I can conceive of a case where no record

has been made, the commissioner is required to make what is

called in some states a return.

Now, suppose two of us were in an automobile; one of us

was driving, and he convicted both of us of speeding. His re-

turn shows the man driving; I was sitting alongside of you;

and that was the only evidence he had.

It would be apparent from that, sketchy as it is, that

there would be no evidence to warrant my conviction.

The Chairman. Well, you get it in about the same way as

the average judges. They have no stenographer.

Mr. Medalie. Also if he has not made a correct record you

could raise that question with the district court.

Mr. Holtzoff. After all, of course lots of criminal cases

are tried in the federal courts without a reporter.

Mr. Seth. But not appealed.

Mr. Youngquist. While the fact perhaps should not influ-

ence us, I might call your attention to this, that these two

sentences, lines 73 to 77, are verbatim the Supreme Court rule

on the subject.

Mr. Medalie. Well, if we pointed out to them the reason

for our suggestion for changing this, they might agree with us.

Mr. Youngquist. I say I am merely pointing that out. I

•nt. O1,"et~1na that should restrict our operations.
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present trend of events is such that commissioners will try

more offenses; their jurisdiction will be extended.

Mr. Burns. If you adopt Judge McLelland's suggestion,

then it becomes apparent that the commissioner must take some

notes in order to certify a question of law which may be raised,

to wit, that there is no substantial evidence to support the

conviction.

Now, if we go to "Record on Appeal to the District Court"

and add to that a sentence that it shall be the duty of a com-

missioner upon request of a defendant to report so much of the

evidence as is necessary to make clear to the district court

the issues of law sought to be raised--

Mr. McLellan. Good. I knew that something would have to

be done but I did not know what it was.

We have got to have some way of getting that up there.

Mr. Robinson. Well, the next paragraph is predicated on

that.

The Chairman. We haven't finished with Judge McLellan's

suggestion, have we?

Mr. Orfield. Couldn't you also add this, not giving the

defendant the right to retrial, but permitting the district

court to retry if it is thought it ought to be retried?

Mr. Robinson. Do you think that would be better than

sending it back to the commissioner for trial?

lkl KhAn [kx Ann 1,• 1-, -ini, I zntr t nt. to)i. toel d qtri t
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Mr. Burns. They come miles to establish an appeal, and,

if the court is not busy, perhaps it would be the businesslike

way to dispose of it then and there.

Mr. Seth, T think we ought to leave the Supreme Court

rules alone.

Mr. Robinson. Well, we have perhaps the same problem that

they have to deal with, not on this particular subject, but--

Mr. McLellan. Well, I haven't ever run across a court

that could try a man for a crime punishable by six months in

jail where the defendant was not afforded the right to have the

question raised of whether his conviction was supported by

evidence. This is a departure from anything in modern times.

Mr. Medalie. Did you tell me that some parking offenses

under federal law--did you tell me that parking offenses under

federal law were punishable by 100 days imprisonment?

Mr. Holtzoff. Pardon?

Mr. Medalie. Parking offenses, 100 days imprisonment;

that the court has the power, although it usually says only $2?

Mr. Holtzoff. All those local violations are punishable

by state law. The state law governs in federal reservations.

Mr. Medalie. What else can come up in a national park?

Mr. Holtzoff. Well, violation of the Migratory Bird Act.

Mr. Medalie. Can you get 30 years for that?

Mr. Holtzoff. No.
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The Chairman. I am satisfied with the Supreme Court rules.

They have come through the wash.

We got a qualified permission to submit something very

tentatively with respect to rules on appeal after verdict. I

had three or four talks with the Chief Justice about that. The

first one was he did not think that anything needed to be done.

Then I pointed out two or three things that we had dis-

cussed here, and he said of course those changes should be

made.

Then at a later conference he told me that the situation

had come up of an actual case in which the Court in its rules

had made no provision at all. He was very much chagrined by

that.

There has been nothing said about these rules at the other

end of the spectrum. These are all more recent too than the

appeals rules.

Mr. Robinson. They went into effect just two days before

this Committee was appointed.

Mr. McLellan. I don't believe this question of what is

really meant by "errors apparent on the record" could be

covered, that is, the history of the thing. Perhaps it is but

it is a very new thing.

The Chairman. It certainly is a light way of putting a

man out of circulation for six months.

Mr Media.ie Now- T want to he very sure- what are the
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I think, however, an offense committed on a federal reser-

vation is punishable by the penalty prescribed by the state

law.

It may be assault and battery.

If the state statute prescribes not in excess of six

months and such an offense is committed on a federal reserva-

tion, it would be tried on these rules.

Mr. Medalie. What about offenses like vagrancy and other

things that usually run up to six months?

Mr. Holtzoff. Yes. The majority of these cases will be

traffic violations. He has a right to elect to be tried by

the district court in the first instance.

Mr. Longsdorf. Mr. Holtzoff, if there are a multitude of

park regulations--

Mr. Holtzoff. Yes.

Mr. Longsdorf. (Continuing) -- feeding bears at the wrong

time and place--

Mr. Medalie. But most people won't appeal from that kind

of thing. It is only when someone does get six months or three

months that there would be a little action about it. He would

have to appeal. In the state courts there would be a county

judge and he would examine the record to see whether it was

justified.

The Chairman. Well, now, let's see.
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Are you ready for a vote on that question?

Mr. seasongood. We can hardly grant an appeal in that if

we don't have a bill of exceptions.

The Chairman. This goes to the substance of the method

of getting the record.

Those in favor say "Aye." Opposed, "No."

Carried.

Mr. Youngquist. Do you strike "1apparent from the record

as certified by the commissioner"?

The Chairman. Yes.

Now, what was your suggestion, Judge Burns?

Mr. Burns. On page 4 of Rule 5, after the last sentence

insert the following:

"The commissioner shall include in his certification a

report of so much of the evidence as may be necessary to

reveal to the district court the issues of law sought to be

raised on appeal."

Nov, that leaves completely open the question of how he

will get that, whether by conference with the attorneys, from

his own notes, or what.

Mr. Holtzoff. I did not get that.

lr. Burns. Will you read that, please.

(Record read as requested.)

The Chairman. Are there any remarks on the motion?

-, *v-p in favor say "Aye." opposed, "No."
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the "Record on Appeal to the District Court."

Mr. Youngquist. Line 92 speaks of matters "certified by

him"; you say, "The comnissioner shall include in his certifi-

cation".

Mr. Burns. Oh, yes, I think that is all right.

The Chairman. I think that is all right.

Mr. HoltzOff. Line 86_-before you read that--the word

"prison" should be ,"institution".

Mr. Youngquist. Or "place".

Mr. Holtzoff. Or "place".

And I think the next sentence might well go out. I don't

5 think you want the formality of assignment of errors, do you?

Mr. Medalie. Well, here is the difficulty; in getting up

your record the comnissioner does not know what record to get

up. We are excluding it from appeal to the district court

later and had in mind that we ought to exclude it here, but the

proposal is, it sets forth the grounds.

Mr. youngquisto That is right.

The Chairman. Is that a question on the paragraph begin-

ning on line 93, or on the paragraph beginning on line 100, or

on the paragraph beginning on line 104?

Mr. Medalie. Well, what provision is there for having

the conmissioner amend or amplify a record?

Mr. Longsdorf. On retrial of the case?

..... - T%- -n" think it is implied?
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this record."

Mr. Robinson. That is line 89.

Mr. ,Ongsdorf. How about the words "in relation to the

appeal", 
then.

Mr. yohngquist, What does the Vord "order" mean, then,

as used in line 108? He does not really make an order except

an order relating to bail.

Mr. Burns. well, if you just add in "any order or certifi-

cate" it seems to me then he has the power to be referred back.

Mr. Seasongood, YOu provide that you have to have

noticc of application for appeal in tie district court.5

Mr. Ioltzoff. I don't think you need 5 days' notice.

Mr. Heasongood. No, I should think not. That is not the

rule in the court of appeals.

Mr. Holtzoff. This does not require 5 days' notice for

application.

Mr. Longsdorf. Well, is the order admitting to bail an

order in relation to appeal?

Mr. seasongood. It says here "any order for the granting

of bail." you don't vant that language relating to 5 days,

in detecmining whether you can get bail or not.

Mr. domtzoff. If we don't mind tinkering vith the Supreme

Court rules, I would like to strike out "5 days' notice

Mr. Longsdorf. upon notice, without specifying time

......... ell. I don't think you have got to say
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to a specific case, would it not?

Mr. McLellan. The court has the inherent power to do

that anywaY.

Mr. Younigquist. What do you say about this new trial pro-

vision that would make it consistent with prohibition against

motions?

Mr. Robinson. It does not make it consistent. The Su-

preme Court rules are inconsistent.

"Motions subsequent to the judgment of conviction shall

6 not be entertained by the commissioner.

Mr. Burns. "Within 60 days after conviction a defendant

may move for a new trial on the ground of newly discovered

evidence. The motion shall be in writing, addressed to the

commissioner"---

Mr. Youngquist. I do not see how that can work because

under these rules you must take an appeal within 5 days after

judgment and conviction.

Mr. Robinson. That is stricken out now.

Mr. youngquist. Not the appeal. That line 78, "An appeal

shall be taken within 5 days after entry of judgment"t, on page

3.

Mr. Robinson. That is right.

Mr. Yourigquist. Does this "newly discovered evidence" rule

provide if he does not take an appeal he may, notwithstanding,

. .. • P -new trial?
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the commissioner and transmitted by him. Line 120.

Mr. Youngquist. That is intended only to apply if an

appeal has been taken before. Because otherwise the case

would not be in the district court.

Mr. Longsdorf. Mr. Youngquist, I do not so construe that

paragraph. That applies whether or not an appeal has been

taken.

Mr. Robinson. Right. Either way.

Mr. Youafgquist. What would be the reason for transmitting

to the district court a motion for a new trial on grounds of

newly discovered evidence if no appeal has been taken to the

district court?

Mr. Longsdorf. Because the commissioner's jurisdiction

has ceased with respect to that particular prosecution.

Mr. Robinson. What is the difference?

Mr. Dean. The district court does not have the case

though. Why would you make the motion?

Mr. seth. What would the district court do? It would not

know anything about the evidence that had been introduced be-

fore the commissioner.

Mr. McLellan. It could not know anything about the impor-

tance of the newly discovered evidence.

Mr. Robinson. There you have line 118.

Mr. McLellan. ,,* * * shall set forth * * the nature of

the evidence", that is, the newly discovered evidence, not the
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discovered without showing what the original evidence was?

Mr. Robinson. This Rule 5 states, "Within 60 days after

conviction a defendant may move for a new trial on the ground

of newly discovered evidence. The motion shall be in writing,

addressed to the commissioner and shall set forth under oath

the nature of the evidence and the reason it was unavailable

at the trial. A copy of the motion shall forthwith be served

upon the United States attorney. The commissioner shall

transmit the motion together with a transcript of his docket

entries to the district court. The court shall hear the

motion and, if it deems a sufficient shoving has been made,

may vacate the judgment of conviction and direct the commis-

sioner to re-try the case."

Mr. Medalie. Well, that rule left out getting the version

of the evidence from'the commissioner.

Mr. Youngquist. What did you say?

Mr. Medalie. This rule makes no provision for getting the

version of the evidence from the commissioner.

Mr. Youngquist. No, that is the point that Mr. Seth just

made. The only thing before the court is newly discovered

evidence.

Mr. Longsdorf. I suppose you would have to show what the

old evidence was in order to show that the other was new.

Mr. Medalie. Someone would have to answer. I suppose the

.. 4- -A n 4- -+-*-,npT Wld annear and would get his informa-
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we should very carefully consider the matter before we say we

cannot do anything about this same tendency here and now.

Now, there is a study being made through the Administra-

tive Office, United States Courts, and Mr. John Hanna of

Columbia University and others are engaged in that study.

There is litigation in Congress as you know to take care

of the commissioner situation. And, altogether, it seems to

me that we should at least keep the matter open, rather than

just decide finally that we cannot do anything about it.

Now, if I am wrong about that I of course am glad to be

overruled.

Mr. McLellan. May I ask the Chairman just one thing,

because I shall not understand what it is about at all if I

don't.

Now, am I to understand that while we are permitted to

make a rule like this (c), we are not required to do so?

The Chairman. Well, I would take it, Judge, that our task

was to bring in rules of procedure relating to the district

courts generally.

We are not attempting to say what should be done in the

district courts of the District of Columbia or the criminal

courts of the District of Columbia. They have their police

courts here, their traffic court, and this it seems to me is a

specialized thing.

Ai- TNRT -1 1n I.TePl thAv have not asked for us to do
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offense procedure or the preliminary procedure?

Mr. Robinson. Those are the words of the statute.

Mr. Youngquist. Well, would that mean the law as to petty

offense rules? That law does not require submission to Con-

gress. I think as a matter of construction, proceedings before

a commissioner would be held and limited to preliminary proceed-

ings.

Mr. Holtzoff. I think so.

Mr. McLellan. Well, if there is any possibility of that

construction I am heartily in favor of the motion.

The Chairman. Well, it seems to me we stand a good chance

for stubbing our toes by trying to do just a little more than

we have to. We can provide a set of rules with such few changes,

I think our work is much more likely to find favor with the

Court and with Congress than if we get into this situation of

the petty cases where you are always confronted with one or the

other horn of the dilemma, the desire for summary disposition,

and for rendering an appeal, in effect, almost impossible on

the merits.

You that in the states as well as in the federal courts.

And on the other hand is our normal human desire to do

full justice to every defendant.

Mr. Holtzoff. Mr. Chairman, I don't like to have the

statement in, I don't think the Reporter fully meant to say

that the commissioner assists in breaking down.



15

g23

Mr. Holtzoff. I think it may be improved but I think it

is an exaggeration to say it is weakening or getting worse.

Mr. Longsdorf. Mr. Chairman, it seems to me we are taking

pretty serious risks when we get into any of the special lines

of procedure. They are too intricate. We haven't space to

handle it or time to reach a conclusion.

I think we ought to keep out of that as much as possible

and have a general code of rules for the general procedure.

Mr. Seth. Wouldn't the adoption of this motion require

some slight modification of some of the rules we have already

considered this morning? Because there are constant references

to cases the commissioner may try, in some of the earlier rules.

The Chairman. It might, Mr. Seth. I wouldn't want to say.

Mr. Seth. I wouldn't want to stop now.

I am just making that as a suggestion to the committee on

style.

Mr. Robinson. There are other statutes in which the com-

missioners have their trial powers. You have these national

park cases. Every time a national park system is set up there

is a new commissioner and a new statute to take care of it.

It looks like you might have some commissioner problems in

connection with these territories. I wouldn't say we are not

going to have to do anything about trial commissioners.

Mr. Youngquist. Are they charged now with the petty

rffunq vnles?
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Mr. Robinson. I think this committee should come up

almost to the completion of the thing. There are two questions,

one has to do with the getting up of the record.

Judge Burns was getting that in shape. But the reports

keep coming into the Reporter's office from the United States

Attorney of the Southern District of New York and elsewhere,

and I am told orally and by letter that the commissioner

system has got to be improved; and it seems the people who write

to us--many of them I can get the letters before you, copies of

the letters--they feel we ought to do something about it.

Whether we should or not is something for us to decide.

I think what has been here this afternoon is virtually

the completion of arranging of whatever rules may be necessary.

Mr. Seth. In connection with Judge Burnst amendment, it

seems to me it is a procedure now where the referee in bank-

ruptcy makes a certificate of the facts.

Mr. Holtzoff. Don't they have a stenographer in proceed-

ings before referees?

Mr. McLellan. Sometimes they do, sometimes they don't.

Mr. Seth. But the law requires, as I recall, that they

certify the evidence or the facts.

Mr. Burns. We have had for years in our district a prac-

tice whereby a district court hearing without a stenographer

may be the subject of an appeal to an intermediate appellate

... ttle nmo.insel confer with the judge and they
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the same time if you are going to have the essence you have to

have some way, and some means of passing on the ruling of the

8 judge who is trying the facts.

The Chairman. You don't have the facts, do you?

Mr. Burns. No.

The Chairman. We have the same procedure, which means

between the time their case is tried and they decide the facts

the judge decides what the law is, and he fixes the facts, so

there hasn't been one reversal in 50 years.

Mr. McLellan. We don't do that.

Mr. Burns. You either have to have the trial de novo or

the essential elements of the trial procedure.

I think the trial de novo is very bad.

First, it makes the Government expose its hand. We have

that trial de novo from the criminal courts and it works out

pretty badly, and it seems to me if we can work out some mini-

mum requirement so we can raise the issue of whether there was

substantial evidence, that, plus other errors of law, like Mr.

Medalie says, where two men cannot be convicted,--I think we

have got enough.

Mr. McLellan. Judge, I agree with everything you said,

but, while you were out of the room we were finding some other

things, I think, the matter with the recent rules in the

Supreme Court, and it got to be too much for the Chairman and

so he has made a motion that we cut the whole business out; and
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forthcoming publication of the rules it would be well at this

point to insert that trials before commissioners are dealt

with by rules of the Supreme Court, with the citation of those

rules; leaving the matter pending without killing it right now

until we can see how this study of the commissioners comes up

which is being made under the Administrative Office, and see

whether later there might be something that this committee

might do.

The Chairman. It seems to me what we are trying to do is

to try to figure out what we hope will be a civilized, intelli-

gent set of rules with an injection into it of another situa-

tion which is rather primitive and not up at all to the

standards we are laying down.

I ask, inasmuch as the Supreme Court has done the job, why

should we, a year and a half later, do it all over?

Mr. Medalie. I still would like to have it represented

that we think there are some manifest injustices in their rules.

Mr. Longsdorf. Mr. Chairman, why can't we do like they

did in the civil rules, not offer a rule but let them know we

have considered this, and let them show whether they are very

much interested in it? If they want us to go on and recast

this rule they can ask us to do it, order us to do it.

I don't want to put the thing out of all further consider-

ation but I am afraid of this rule.

Mr. McLellan. It seems to me as a practical matter that
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it is in the interest of the whole set of rules that we keep

away from it.

Mr. Robinson. What is the situation in regard to some

district judges who are simply refusing to entertain any

jurisdiction at all of offenses which have been declared

offenses by Congress?

You take the Migratory Bird cases and other cases which

Congress says shall be offenses, then you have district judges

saying, "We don't want those cases brought into our court."

What is to be done?

Mr. McLellan. Well, the only thing to do is to take them

and fine them $2.

Mr. Youngquist. There is no authority for the trial of

those cases under the present law.

Mr. Robinson. Of course not. But something has got to

be done about it.

Mr. Youngquist. Doesn't Congress have to act first?

Mr. Robinson. Sure.

Mr. Youngquist. Don't you think our job is big enough

without that?

Mr. Robinson. The answer to all you say is, Yes.

Mr. Holtzoff. I think you are misinformed.

Mr. Robinson. I have been told by assistant United States

attorneys that some of them are being thrown out.

MP Tholtzof'f. Well. some of the lud~es that don't sympa-
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is now covered by the rules previously promulgated by the

Supreme Court.

The Chairman. All right. All those in favor of the mo-

tion say "Aye." Contrary--

Mr. Longsdorf. Before you put the motion may I ask that

Mr. Robinson's proposal is that these rules in our tentative

report be merely referred to or set out at large in an appen-

dix?

Mr. Robinson. The proposal is that they be referred to.

Mr. Longsdorf. All right. Nothing further.

The Chairman. That brings us down to Rule 6.

Mr. McLellan. Did you vote?

The Chairman. Oh, pardon me. Didntt I call for a vote?

Mr. Youngquist. No, you didn't. You cut off the ayes.

The Chairman. Opposed, say "No."

It seems to be unanimous. Carried.

9 Rule 6 -- Well, that deletes everything commencing with

(c), on page 2 of Rule 5.

Paragraphs (a) and (b) stand.

Now we come to Rule 6. 6 (a).

Mr. Robinson. You will recall at a previous meeting there

was a discussion of what items should be considered by the

committing magistrate or the judge, the court, in fixing bail,

and this 6 (a) incorporates the items which members of the

t f'•e1.t Phomld he included in such an inquiry.
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Mr. Robinson. I am just trying to find that.

That is based on a statute or code. I will have to look

up the source of it.

Mr. Holtzoff. I suppose under existing law at the present

time the judge would have a right to increase ball without

notice, have bail increased.

Mr. McLellan. Well, isn't it just as well not to invite

him to do it without notice?

The Chairman. In other words, not adopt the sentence,

the clause, "without notice to the defendant."

Mr. McLellan. Yes. That helps a little

Mr. Seth. Yes.

The Chairman. If there is no objection, the words on lines

10 and 11, "and with or without notice to the defendant", will

be deleted.

Anything further on (a)?

Mr. Medalie. What do you delete? You leave that open,

then?

The Chairman. Leave that out.

Mr. Medalie. Yes.

Now, the commissioner has no power to increase--

Mr. Holtzoff. Well, this is limited to the court as it is

now framed.

Mr. Medalie. Well, isn't this a general provision for

bail?
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Mr. Longsdorf. What about bail by a commissioner during

a postponement?

Mr. Youngquist. We say in line 2, "as in the judgment of

the court or committtng magistrate will insure the presence of

the defendant".

In line 9, speaking of increasing or reducing bail, that

"may be required by the court or by a judge thereof".

Why do we refer here to a judge thereof, and may I not

suggest that we substitute for that the words "or magistrate"2

Mr. Holtzoff. Why not omit this clause entirely?

Mr. Youngquist. That's right. Strike out "by the court

or by a judge thereof".

Mr. Medalie. In line 4, do you need "or committing

magistrate"'?

Mr. Longsdorf. No.

Mr. Medalie. Well, shall that go out?

Mr. Burns. Well, in Rule 5 you have talked about the

magistrate shall admit him to bail, and I suggest a cross-

reference to Rule 6.

Now, you have no provision for bail before a magistrate.

Should you make it applicable to both magistrates and court

judges?

Mr. Medalie. Yes. But the word "committing" ought to be

left out of "magistrate".

K TT.P1Thfaý Oh. yes. Just strike out the "committing".
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Mr. Medalie. Yes.

The Chairman. Then the change is made at the end of

line 9 which you have defined, strike out "by the court or by

a judge thereof", and later in line 10 strike out "and with or

without notice to the defendant".

Mr. McLellan. Does it end with the word "required"?

The Chairman. "* * at any time for good cause."

Mr. McLellan. "The amount of bail may be increased or

reduced"--

The Chairman. -- "or new or additional bail may be re-

quired at any time for good cause."

Mr. McLellan. I get it.

The Chairman. All right.

If there are no questions, we go on to (b).

Mr. Waite. I noticed in Draft No. 3 there was added to

(b) provision that the officer shall refuse to accept any

surety who does not appear to be qualified.

I am just curious as to why that was left out of this

draft.

Mr. Youngquist. I think the reason for it was that that

was assumed. I have no very definite recollection.

Mr. Waite. I remember we discussed it at the previous

meeting and decided to put it in.

I haven't any preference as to whether it should go in
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paragraph.

Mr. Burns. Doesn't it require some finding by the magis-

trate, as to the worth of the affidavit as well as the worth

10 of the surety?

Mr. Medalie. It means that he has justified or has not

justified, in the judgment of the magistrate or the judge.

I think the less we say about it the more care will be

exercised.

For example, I can imagine the senior district judge in

my district, where the surety did not really justify but he

felt pretty sure the defendant would not run away--he had a

wife and six kids--he just forgets about the full justification.

I think we must leave that to the judges pretty much.

Also it may be desirable to think the thing over a couple

of days. Those are rare cases, but we ought to give the judges

a little leeway.

Mr. Longsdorf. That is right.

Mr. Holtzoff. I think we could shorten this by leaving

out the last two words in line 13, all of line l4, and the first

six words of line 15.

The Treasury Department issues a list of approved surety

companies.

Mr. Medalie. I second the motion. Strike out the words

beginning on line 13, "and has filed evidence of such approval

in the district court for the district where the bail is
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Mr. Robinson. Further, strike out "attached to" at the

beginning of line 16. Just say, "filed with the bond".

Mr. Holtzoff. You don't need anything. The first six

words of line 16 can be stricken out.

Mr. Burns. "* * shall justify by affidavit the bond or

undertaking".

Mr. Seasongood. How does it finally read now?

Mr. Youngquist. What did we do with line 16, Mr. Chair-

man?

The Chairman. The suggestion was to strike out the words

"attached to the bond or undertaking".

Mr. Robinson. Strike out the words "attached to", and

instead of "attached to", "filed with".

Mr. Medalie. What do you mean by the provision of filing

with? It becomes part of the record. An affidavit is not

worth anything unless it is filed.

Mr. Burns. Well, what does he justify?

Mr. Medalie. If the bail is a thousand dollars he is sup-

posed to show he has available funds which can be reached to the

extent of a thousand dollars over and above his liabilities.

Mr. Burns. Then he justifies his undertaking as surety?

Mr. Medalie. Yes.

Mr. Burns. Don't you think we ought to say, justifies

it is enough?

Mr. Medalie. The word "justify" is a term that is used.
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accepted the bond as filed--

Mr. Medalie. But that is a different procedure. Here the

law requires justification. In ordinary civil procedure the

justification is not necessary, but here the law requires it,

so you don't need to say anything.

Mr. Burns. Isn't there usually an order of the court

approving the surety?

Mr. Medalie. Yes.

Mr. Burns. Now, we say nothing about that.

Mr. Medalie. I don't think we need to.

Mr. Seasongood. Well, it is only the fact that it might

appear after he signs the bond he files the affidavit.

Shouldn't he do that before the court approves him as a surety?

Mr. Burns. Ought we to add "shall prior to approval"?

Mr. Youngquist. I don't think that is necessary. The

justification of surety is really a part of the undertaking so

far as approval of the bond is concerned, and the court approves

the bond only upon a showing of justification.

I have no objection to it except putting in words that

lawyers think are superfluous.

Mr. Medalie. I am quite sure that nobody in any federal

court or state court will believe that a surety may justify

after a defendant has gone out on the filing of that bond.

Mr. Burns. Then "justify" is the filing of an affidavit
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is done.

The Chairman. Justification is the act of a man who is

about to become a bondsman.

Mr. Burns. Then it seems to me our rule is deficient.

Mr. McLellan. No. One of the conditions precedent to

the approval.

Mr. Burns. Well, we don't say anything about the approval

in this rule.

Mr. Medalie. As it reads now, one might say that the

minute he files a justification it requires no order, the warden

must let him out.

Mr. Burns. If justification means he must show he has

assets, then, although he may have made a false swearing, he

technically has justified if justification does not include the

element of judicial approval.

Mr. Seasongood. Well, in line 12, a "prospective surety,"

would that do it?

Mr. Youngquist. Well, I had in my notes, to add on (b)

this language: "No bond or undertaking will be approved unless

surety appears to be qualified."

Mr. Waite. I wondered why that was omitted here.

The Chairman. Something like that should be here, because

the justification is only the surety's act, as I understand.

We want to convey the idea of judicial approval.

Mr. McLellan. Then would it be all right to say something
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be judicial approval?

Mr. McLellan. Yes.

Mr. Waite. That brings up a problem. As it was before

it was, "No officer shall accept one whose security does not

qualify."

Your suggestion is, I gather, that the bonds shall not be

effective until there has been this justification.

Mr. McLellan. No, until following the justification there

is approval by the court.

Mr. Waite. It leaves it up to the court to approve one

that did not qualify if he wanted to.

Mr. Holtzoff. Well, it seems to me that that would be

necessarily implied, that if the judge should find it is not

sufficient--

Mr. Waite. In that case I suggest it should be put back

as it was, that the officer shall refuse to accept any surety

who does not appear to be qualified.

The Chairman. Instead of "officer" why don't we say

"judge or commissioner'"?

Mr. Waite. I was just giving it as it was previously.

The Chairman. The court or magistrate is the way it was

previously.

Mr. Seth. In actual practice, where a bench warrant

issues and the judge fixes the bond on the bench warrant, he

-I-- --- -- A +Inn ÷ -,nr cPa..epnted without the court's
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surety thereon appears to be qualified."

Mr. Holtzoff. I second that motion.

The Chairman. Any discussion?

All those in favor of the motion say "Aye." Opposed, "No."

Carried.

Mr. Seasongood. Why shouldn't you justify by affidavit?

Why do you have to attach it to the bond?

Mr. Robinson. I think the reason for putting it this way,

as I understood it, it was considered a good idea to have the

bond and affidavit together.

The Chairman. It might very well happen that that could

not be.

Mr. Robinson. The language of a good deal of this is

statutory, but I dontt have the statutes at the present time.

The Chairman. All right. We go to (c).

Mr. Seasongood. Is that stricken?

Mr. Holtzoff. That is out.

Mr. Youngquist. I notice that we in (c) for the first

time use the word "recognizance".

Mr. Robinson. That is to go out. I think that should be

stricken. Dontt you?

Mr. Holtzoff. Yes.

The Chairman. If there is nothing on (c), we will proceed

to (d).

..... . teu "* * nless the court
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Mr. Holtzoff. " * unless otherwise ordered". Yes.

The Chairman. Is that something a magistrate would order?

Mr. Seth. No.

The Chairman. That should go to the court, shouldn't it?

Mr. Longsdorf. Suppose he is bailed for preliminary exami-

nation.

Mr. Holtzoff. Why not say, "unless otherwise ordered"?

The Chairman. I am wondering if that is not solely the

court's prerogative.

Mr. Seth. I think so.

The Chairman. What about that? Is that something a

magistrate can do?

Mr. Longsdorf. How about his surrender to the magistrate?

Mr. Medalie. It says "is surrendered."

You have various conditions under which bail is given.

You have bail to appear for examination before a magis-

trate, as bail to answer. You give new bail, don't you, after

defendant is held to answer?

Mr. Youngquist. It continues under this provision.

Mr. Medalie. That is right.

Now, tnder what conditions would the court otherwise order?

Mr. Youngquist. Suppose the matter is pending before the

commissioner and he chooses to release the defendant on his own

12 recognizance?

-- n-'w .e- bail is required and the court
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are within the jurisdiction of the commissioner, we can say

"unless otherwise ordered", but I was a little in doubt about it.

Mr. Medalie. We have given the commissioner the power to

reduce bail. This will be a case when new bond is furnished or

additional bond is furnished. When a new bond is furnished the

old bond is discharged. That would be the order.

Mr. Burns. The bonding company may have gone broke. A

new bond may be necessary.

Mr. Medalie. You may need a new surety.

Mr. Youngquist. It would not be any good to discontinue

the old bond in that case.

The Chairman. I think we had better change it in line 24

to read "unless otherwise ordered".

All right. We will go to (d).

Mr. Medalie. Excuse me; I think there is a little error

here. When you have bond to appear for examination and then

a defendant is held to answer, new bond must be given, must it

not?

Mr. Youngquist. I thought one of the purposes of (c) was

to continue the bond. It says, "The bail shall continue in

effect until judgment is rendered in the proceeding in connec-

tion with which it is given," and that cannot be rendered

except in district court.

Mr. MedaJ~ie. Then bail to appear for examination would

- - ,~ I 's i-~ -1c, +- n nIC er?
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is held. That I thirk would be your interpretation.

Mr. Youngquist. That would be my interpretation of this

language.

Mr. Burns. What is the undertaking now? I think the

average bond that I am familiar with is that he shall appear

for examination; and when he appears the surety is no longer

liable, and you have to have a new bond If you want to hold bLm

for final trial on the merits.

Mr. McLellan. It all depends on the reading of the bond.

Mr. Medalie. That is whS this cannot be correct language.

Mr. McLellan'. You haven't any power to make that kind of

bond.

Mr. Medalie. But when you give bail only for examination

that bail cannot continue downi to the day of judgment unless it

is written to include to appear for exami'nation ard to answer

to the district court should the defendant be held.

Mr. Youngquist. My recollection was that was the form of

bond provided before commissioners. Have you something there?

Mr. Robinson. Yes. Here is a bond in which it is pro-

vided he will appear before the comrissioner at a certain time

and if he is held by the coranissioner, will appear before the

district court when required to do so from time to time, then

this is to be void, otherwise to be in full force and effect--

Mr. McLellan. That is right. I have continued those

.. - -.- 4P it. 1,ere wvritten differently from that
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its disposition if he2d.

It would be describing the form of bond.

Mr. McLellan. In describing the effect to be given a

given bond, but the bond shall be valid if given so and so.

There is danger of some surety company getting on to

something here.

Mr. Youngquist. Are our rules going to have a form of

bail bond appended to them?

Mr. Robinson. I think they should.

Mr. Youngquist. Of course the rule cannot hurt anything.

Mr. Longsdorf. Then you will have to have two forms of

bail bond, one for those cases where he is indicted, and one

where he is brought in on a bench warrant.

Mr. Youngquist. Yes. This rule would cover both classes

of cases.

If the bond would call. only for appearance before the

commissioner i suppose it would be sufficient, to that extent.

Mr. Burns. Don't we need another subheading, "The Bond--

What It Shall Contain"?

Mr. Robinson. Yes.

Mr. Seth. Shouldn't it be that bail for appearance in

district court shall continue?

Mr. Robinson. What would it continue that to?

Mr. Medalie. Bail to appear for examination shall also
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Mr. Seth. Then he can change it and make new bond?

Mr. Medalie. Yes. But this provides the form of the bond

where the defendant gives bond to appear for examination before

the comnissioner and where he is held.

Mr. Seth. I think we ought to limit this rule to bonds

providing for the defendant's appearance before the district

court, and then we are on safe ground; that is, the continuing

13 bond.

Mr. Holtzoff. I wonder if we ought to leave out para-

graph (c) entirely.

The Chairman. I think the object of that was that bond

be provided that carries clear through the proceeding, instead

of having a bond for the commissioner and each term of the court.

That was the object.

Mr. Holtzoff. Depending upon the surety, how far he was

willing to go.

Mr. Burns. You may have a surety who will undertake that

the defendant will appear for examination but not up to final

j udgment.

So if you leave out (c) you can ignore entirely the ques-

tion of the range of the bond and leave that up to the existing

practice which is already frozen and is already well. understood.

Mr. McLellan. I second that.

Mr. Medalie. All sureties, with few exceptions, are surety

-m1~ •l fPee which calls for going through the
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Carried.

Gentlemen, it is getting close to 5:30.

Mr. Medalie. Well, "Forfeiture and Remission." It is the

same rule. Then we take a new chapter.

Mr. Youngquist. What do you do tonight? Do we meet?

The Chairman. Oh, yes, I think so. Don't you7

Mr. Youngquist. At what time?

The Chairman. About 8:00 o'clock shall we be back?

Mr. Dean. We could hold it out there if it is more con-

venient.

The Chairman. I think it would be better to come back

here.

Mr. McLellan. And you had better indicate the time for us

to come back.

The Chairman. Eight o'clock.

Mr. Medalie. We are coming back totalitarian style,

aren't we? All together?

The Chairman. I hope each will be all together.

Mr. Medalie. Well, don't you want to take this last sub-

division (d), then we will have a new chapter when we come back?

Mr. Waite. I have a question to raise about (d) which

might take some time.

Mr. Medalie. All right.

(Whereupon, at 5:30 o'clock p.m., a recess was taken

- -- -- I --I- - - thlp ý,-me da .
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The proceedings were resumed at 9 o'clock p.m., at the

expiration of the recess.

The Chairman. I think we were up to (d), Rule 6.

Does that mean that forfeiture is not automatic and that

you have to get the surety in, and all that business?

Mr. Burns. What about on motion of the United States

Attorney?

Mr. Holtzoff. The forfeiture is automatic, but you have

to bring a proceeding to get forfeiture.

Mr. Burns. Should the court be required to be on top of

all these things to make a declaration, or shouldn't you provide

"shall declare it on motion of the United States Attorney"?

Isn't it his job to look out for the assets of the United

States?

Mr. Holtzoff. This is on the motion of the United States

A ttorney.

Mr. Burns. I think it should state, "The court shall on

motion of the United States Attorney declare forfeiture of the

bond. "

Mli. Waite. I would like to ask why is it so different

from the provision in Rule 52? Rule 52 (d) has eight or ten

lines and this has five lines. It looks like much the same

thhing.
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different draftsmen.
Mr. Waite. I like No 6 better than I do 52, but unless

there is some reeson for the difference, I think it would be

well to have them alake.

Mr Holtzoff. I would like to say something about 52.

52 is taken from the civil rules, and it was considered quite a

step forward. The advantage ofr 52 is that you have no

difficulty in gettin: jurlsdiction over the surety under the

procedure outlined in 52 (d), and there is no reason why you

should, because 52 (d) in effect provides surety on a baill bond

on appeal, appoints the clerk of the court or his agent for the

purpose of receiving service of the papers.

I would like to see 52 (d) carried back into 6.

Mr. Robinson. I thlink that would be desirable.

Mr. Holtzoff. I do not see any reason whý they should not

be.

Mr. Burns. I do not think, in any event, you should call

for automatic forfeiture. Here you call for motion by the court.

Er. Longsdorf. Is it necessary that the bond shall

contain a recital that the sureties submit this to the jur:-sdic-

tion?

Mr. Holtzoff. That is a question of drafting Lhe bail

bond.

Mr. Longsdorf. Is it necessary that the bond contain that
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revise 6 (d) so as to include the provision of 5ý2 (d).

Mr. Waite. I support that.

Mr. Medalie. Which provision? Jurisdiction of the court

and appointing the clerk as his agent?

1r. Holtzoff. Yes.

Mr. McLellan. And doing away with the necessity of an

independent action?

Mr. Holtzoff. Yes.

Mr. McLellan. Do you want to wait to do it now or have

somebody do it?

The Chairman. I think it should be referred back to the

reporter.

Mr. McLellan. Yes.

The Chairman. It is moved and seconded. Are there any

further remarks?

Mr. Youngquist. Yes, I have this remark to make. Some-

times bail is represented by property, security, and collateral,

on deposit with the court. 6 (d) is broad enough to cover

that. -2 (d) is not. Therefore, I would suggest that when

Section 6 (d) is drafted it be made broad enough to include

cash bail, as we call it.

The Chairman. Is that motion seconded?

Mr. Medalie. Seconded.

The Chairman. Are there any remarks?

st ft ^ - - - tiJT nt if The motion
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Mr. Burns. The rule as proposed would not commit the

United States Attorney to take advantage of any statement made

to him after the defendant has been released on bail. Ilow, it

may be desirable to incorporate the generally accepted ethical

provision that you do not talk to your opponent t s client after

an appearance has been filed and issue has been joined, but I

think if we were to follow the general philosophy, it ought to

bechanged to read, after "5 (a)," as follows:

"Or, after the defendant has been committed by a

magistrate, if the interrogation occurs," insert:

"While the defendant is in custody in the absence

of the defendant's counsel," and strike out:

"Or of a United States commissioner," because after

he has been committed the United States Commissioner is a

stranger to the proceeding.

Mr. Wechsler. I accept that change, Judge Burns. I had

in mind that the whole thing would apply only in a case where

the defendant is in custody. The point about the United States

Commissioner was to find some substitute in the situation where

the defendant has no counsel.

The Chairman. Would you read it through, Judge, with the

amendment you suggested, so we can all get it?

Kr. Burns. IN~o change in the present proposal up to "in

violation of Rule 5 (a)":
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concerning interrogation while he is held in custody in viola-

tion of Rule 5 is concerned, but I am very skeptical of the

wisdom of saying that you cannot use anything that is learned

by interrogation after he has been committed.

I do not see why in the world we should not use it. The

rule against undue pressure, and all that sort of thing, is

perfectly sound and clearly accepted; but is there any real

reason why, if a defendant makes an admission of guilt in

answer to a question, that should not be used, merely because

he has been in custody when the question was asked?

Mr. Wechsler. Mr. Chairman, I would like to answer

Mr. Waite, but before doing so I would like to point out one

general point about this formulation. Under no circumstances

would this formulation exclude a voluntary statement by a

defendant, whether in custody or not in custody. It is address-

ed only to the case of a statement made by the defendant in

response to interrogation by an officer or agent of the

Government.

Second, it does not preclude interrogation prior to commit-

ment by a magistrate in the course of taking the arrested

person before a magistrate or in the course of holding him prior

to taking him before a magistrate, so long as there is no

violation of Rule 5 (a)--that is to say, so long as he is taken

before a magistrate within a reasonable time.
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Now, in a case where the defendant has already been before

a magistrate and has been committed to custody to await trial,

it seemed to me that in that situation--he is now in custody--

there is no longer any Justification for interrogating him in

the absence of his counsel.

Mr. Waite. Suppose the prosecuting attorney gets hold of

some information which seems pertinent. I can't see any

reason at all why he should not discuss that with the defendant

and ask the defendant what he has got to say about it.

Mr. Wechsler. He can discuss it with him.

Mr. Waite. Well, only if he calls in the defendant's

counsel, and you know what it means. It gives the counsel a

10 chance to tell him to keep his mouth shut, and I do not know

why in the world we should have a man present to tell the

defendant not to make any admissions of truth.

I would go with you the whole way in opposing improper

interrogation, but I can't see anything improper in that sort of

thing.

Mr. Wechsler. Well, I suppose the question is what you

believe the right to counsel be intended for. Again I come

back to what seems to me a basic paradox in criminal procedure.

In the courtroom the man is surrounded with every conceivable

right. He must be given counsel. The procedure against self-

incrimination comes into play insofar as any interrogation may



215

we play another type of game.

Mr. Waite. I should say there is a distinction there.

His right to counsel in the courtroom is his right to advice

as to law. Nobody originally conceived, I think, that he has

a right to be told what to say and when to keep his mouth shut;

and the only reason why he needs counsel is to advise him when

he is in the courtroom.

Mr. Wechsler. I disagree with that. I think his right to

counsel is a right to advice by counsel in every movement that

he has to make. I do not think that means counsel is supposed

to tell him what to say.

Mr. 4aite. But you know that is what it really means.

That is what the public is going to say. I revert to what

Mr. Holtzoff, or Mr. Youngquist, I guess it was, said, and which

I disagreed with then.

You said we must consider to some extent how the public is

going to take this sort of provision, what the public--and I

mean the legal public--reaction will be; and I think if we put

a provision of that sort in it is going very definitely to hurt

the adoption of the rules.

I am trying to be consistent. I think it ought not to go

in because it is not a wise thing. I am not trying to keep it

out because of what the public would put in.

Mr. Wechsler. I think the public would not be simultane-

... . -U • " n•p.
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it is unethical for the Assistant Attorney General to seek out

the plaintiff in the absence of plaintiff's counsel and interro-

gate him about any matter which may be of interest to the

Government; and yet, in a criminal case, where his liberty is

at stake, and possibly his life, it is not only not ethical but

it is looked upon as a thing that is blessed for the Government

to inquire at a time when the whole atmosphere is one that

breathes duress and where the defendant particularly is at a

disadvantage, because he is in jail?

Mr. Waite. Suppose we leave the prosecuting attorney out,

because there we have the complication which grows out of the

relationship between lawyers, the impropriety of going over your

opponent's head to his client. So let us leave the prosecuting

attorney out of it. Let us have some other official of the

Government.

Mr. Burns. What other official has the right to interro-

gate?

Mr. Waite. It is not a matter of the right to interrogate.

Suppose some other official does interrogate and gets informa-

tion which is definitely conducive of the truth. I think it

would be a reversion to the ideas of the past generation to say

that that information could not be used because it had been

gotten by asking the man questions.

Mr. Burns. I think our suggestion is progressive about
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Mr. Waite. Well, unfortunately, it does not. Now, you

have suggested a voluntary statement might be used, but you

can't conceive of the accused calling the marshal in and say-

ing, "I want to tell you something."

Mr. Burns. No, but I can conceive of a visit at the jail,

and I think there are a number of cases where the Government

has relied upon statements made to a relative.

Mr. Wechsler. Statements made to a fellow-prisoner were

commonly used.

Mr. Waite. This does not preclude that, but I do not see

any more reason why you should preclude it merely because it

is an answer to the marshal.

Mr. Wechsler. But I think there 1s a valid answer to

that, and the merit of the whole thing turns on this proposi-

tion, I think: The United States Attorney or an F.B.I. agent

comes into the prison after a man has been committed by a

magistrate and says, "1 want to talk to you about this," and

begins to ask him questions.

It seems to me inescapable that pressure is being exerted

upon that man. Now, it may be the subtle pressure of the

office held by the questioner or It may be an implIcation of

greater pressure to come, but the fact is that, from the point

11 of view of the defendant; his antagonist is the prosecutor;

and it is that situation that it seems to me justly lends
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the third degree.

Mr. Waite. That would be the only justification that I

could see for excluding It.

Mr. Youngquist. That is all the suggestion is aimed at,

isn't it--an attempt to eliminate the third degree?

Mr. Wechsler. Yes, it goes further than that, and it

clearly goes beyond the purpose of the confession rule; which

rests uon the u•ntrustworthiness 
of the confession. I agree

that a statement made by a defendant in response to intervoua-

ti-on by the United States Attorney, in the absence of any other

form of duress, is a statement that carries a reasonably high

degree of tristworthiness. 
It is made against interest.

it seems to me that the defendant has a r:Cght-and. this is

as fundamental as anything else--that the Government be put to

its proof. That is the underlyinc basis of the rule against

self-" noriminat ion.

Mr. Burns. Be put to its proof, which we assume it has

before .t has instituted its proceeding.

Mr. Waite. I believe the Government must be put to its

proof, but I beltleve what you are trying to do is hamper

reasonable efforts of the Government to get the proof. That is

as I lonlk at it. I agree with you that we ought not to allow

the third degree. We ought to put a stop to real duress. But

you can go so munth further here-
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a rule that requires proof of duress3 •ich I s a rule that works

in anything but excePfional cases; because in all but excep-

tional cases a defendant cannot prove duress.

A rule of this kind actunliy operates in part, as a prophyl-

actic rule, goirng beyond the s1tuatI on in wh:1ch cures:w ýon Oe

proven:; zit, jeas in part, for the sake of meeting that situation.

I do 1ot agree that it has no meriIu in tur.nt of an objective of

eliminatLng onlý U'dress.

14r. qaiLt. I should hate to tro Lo have to justify UhiS

before the public.

Mir. Nmc,,ellan. tusin

The Chairman. The question has been called for bv judge

ivicLellan. Is there any moQo discussion?

hIne question is on fhe r abJ• a i &•-ted by lir.

and as aiye±idced b,, jaudGO BurnS wiL ivir. eCosellt. 
All

hose ill favor saj 1 a Ypp.USP&.je46

1 call for a sho-w o' hands. Those in favoi. Six. Opposed.

The motiLon seems Co be lost.

IeAC MIr. JlhaLiaian, may I move Lhft tlialt FaLL

vhioh Professol', wai'Le said he woulL. agree wilth--

The Ohairwa-rn. Suppose you rest-ate iL, if you will.

ivir. Wechsler. As written, with-i a period after "5 (a)."

Tne Cha-'lmai. Is that seconded?

1dr. Descion. I second thatu.
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Mr. w echisir. Rule 5 (a) imposes a duty on a person

making an arrest to bring the arrested :ersun befoi'e a £aU&is-

ti,'re within a . .easonabo time That is the essence of it.

12 Mr. Youngquisc. Withou ý unne_,eary delay, iL says.

hIr. .Wchsler. it is subject to redraf-•i-•g, as 1 uLndep-

stand it Out that is the orlnciple: of it; and this is intended

to apply Lo .ho.e caseS in which the person arr ested is not
tot aitdou 

uO nec.ssacase

drought before a magistuf.'a witaout unneacssary delaj. 6o that,

in my view, it would apply to any decuention after that reason-

able time prescribed by Rule 5 (a) has passed.

IMir. Youngquist. And it would be necessary for the court,

then, in each instance to determine whether any parc of the

period intervening between the time of the arrest and the

airraignment before the magistrate constituted unnecessary delay?

Mr. Wýechsler. That is right.

Ivir. Burns. That is quite appropriate. At the time 5 (a)

was being discussed question arose as to what sanction there

was for that right, because it is described as a right of the

defendant, when that right has been violated by unnecessary

delay; and the answer was given, perhaps it was an arrest void

ab initio, but he had his action against the officer, which I

think is strictly a law school reply.

i-Ir. Waite. There have been a lot of cases of that

character.
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Mr. Youngquist. That would hardly be a sanction, because

they might hold them for 
days without asking them any questions

at all. The purpose of the defendant's being produced before

a magistrate without unnecessary delay is to give him an oppor-

tunity to call for his preliminary hearing or to apply for bail;

but it seems to me a rather backhanded way to impose a sanction

for a violation of the rule requiring that he be produced before

the magistrate without unnecessary delay, by saying that any

questions that he may answer in the meantime shall not be

admissible in evidence.

If we are going to put sanctions on it, let us put a

penalty on the officer who is guilty, rather than put a burden

on the prosecution.

Mr. Dession. There is a penalty now, but it does not do

any good.

Mr. Burns. I do not prefer to go into the law of officer

and prisoner, but I venture to make a guess that in ninety-nine

out of a hundred cases where there has been any delay it is due

to the fact that the defendant has not come across, and it is

tied up with the fact of a governmental agent seeking

information.

Mr. McLellan. Who decides this question of unnecessary

delay? Does the court decide it and then, if it is a qaestion

of fact, leave it for the jury to say?

-- - - • P -- P T oresume.
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Mr. Wechsler. It does not give any to him, but I do not

think that is an argument against this, because I do not think

you can draft a rule that will do that, since any rule would

necessarily be in terms of bringing the prisoner before somebody

else.

You have a rule--as far as any rule can go--to bring the

prisoner before somebody, to wit, a magistrate. Even that rule

is violated, and when it is violated you have a question of

unnecessary delay.

The Chairman. Why should it be a question of carting a

person from the hills in some part of New Jersey down to Newark,

on a mountaineering trip?

Mr. Wechsler. If you want to hit that, you should do it

by retaining the existing law, which requires them to bring him

to the nearest magistrate, instead of suggesting the modofica-

tion of that law whih was suggested earlier today.

But I do not think that point bears on whether we should

have this protection, assuming that there is to be that scope

as to where he is brought. In other words, this whole rule

was designed for a partial remedy of what I think is a difficult

situation. I think the rule could have been lived un to. I

certainly think this part of it is good.

Mr. Waite. it just occurs to me, in view of what

Mr. Wechsler says, that we could send this back to be redrafted

_..... _ -- I- -- e before the nearest
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Mr. Robinson. It will be ready for you in the morning.

The Chairman. Suppose we pass this for the time being,

with the motion pending on the first three and a half lines.

We move on to Rule 7, then, beginning Chapter III. I think

most of you are quite familiar with it.

Mr. Holtzoff. I have just a probable suggestion in lines

2 and 3, "The grand jury shall consist," and so forth. Strike

out the word "impaneled1 and change "every" to "the."

Mr. Robinson. I believe it was suggested that the word

"grand" be stricken. In line 5 strike out "grand" before

"jurors" and make it "at least twelve."

Mr. Medalie. The heading takes care of that.

Mr. Robinson. Does it go out there?

Mr. Medalie. You mean in line 7?

Mr. Robinson. Line 5.

Mr. Youngquist. It occurs in a great many cases.

3-1 Mr. Robinson. Was it not the wish expressed by the

committee, in talking about grand jury, to leave out the word

"grand".?

It occurs in line 5; you can take out the word "grand."

In line 10 you can take out the word "grand." In the middle

of line 18 is the next one. I believe that is all on this

page.

The Chairman. is that wise?

. . . . it. is. I donot
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Mr. Youngquist. What rule was that in the third draft?

Mr. Robinson. In the second draft it was Rule 100.

Mr. Youngquist. I have it. It is Rule 80.

The Chairman. Are there any suggestions besides taking

the word "grand" out where it occurs before the word "jurors"?

1fr. Waite. Somebody had a suggestion about line 2.

Mr. Holtzoff. I suggested that we change the word "every"

to "the," and strike out the words "impaneled before 
any

district court,) so that the first few words of that sentence

will read, "The grand jury shall consist of not less than," and

so on.

Mr. Waite. Would it not be better to have it "a" rather

than the definite article?

Mr. Holtzoff. perhaps so.

The Chairman. W'hat shall it be, gentlemen?

Mr. Youngquist. I like the definite article.

Mr. Robinson. I like "the" better.

Mr. Holtzoff. I like "the" better.

Mr. Waite. That indicates a particular grand jury, does

it not?

Mr. Holtzoff. No. We speak of the court and the jury.

The Chairman. Referring to an institution.

What was the next change after that?

Mr. Roltzoff. Line 5, take out "grand" and in line 18.
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As written, unless you interpret when required in the

course of judicial proceedings"--and even then I am not able to

see how it can be interpreted to meet my objection--a witness

who is subsequently indicted will not be permitted to acquaint
to

his attorney with what he has testified/before the grand jury.

As a matter of fact, this requirement literally interpreted

would really make adequate preparation of a case for a defend-

ant extremely difficult.

Mr. Robinson. That was my view on this, Judge, and I

thought at the previous meeting of the committee it was decided

that such secrecy should exist only during the pendency of the

proceedings--that is, up until the indictment was found. At

least, that was a strongly advanced view at one time in our

session. After the indictment was found there was some

expression of opinion that it should wait until the whole

criminal proceeding was concluded. Then a grand juror or a

witness could testify.

Mr. Burns. Well, I have no objection to a grand juror,

to a stenographer, or to a district attorney being held down

strictly to the present oath, which they must take to keep

secret the proceedings; but when it comes to a witness, it

seems to me you collide with the defendant's rights, and I do

not think any great public disservice is done if the witness

is permitted to tell, if he is not under oath.

- . - now is, in many of the
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of the oommittee on Style. I imagine that since it is here,

it is because those of us who held the views now expressed by

Judge Burns were in the minority. I am glad to have it brought

up again. I feel very hostile to this provision.

Mr. McLellan. Would it be all right to strike out the

words "or witness"?

Mr. Burns. Yes.

Mr. Holtzoff. Should not the witness be required to

maintain secrecy until an indictment is found?

Mr.Burfls • Why?

nr. HoltzOff. Well, it seems to me that there are two

reasons. One is to prevent the possible defendant from escap-

ing, and the other is to protect the prospective defendant if

the grand jury decides not to indict him.

Mr. Medalie. May I give you a simple case? A man receives,

assuming that the subpoena states the truth, a subpoena to

appear in the case of United States against Joseph Brown, and

he shows it to his wife, to his clerk, and to his partner.

There is a complete disclosure that there is something brewing

against Jopseh Brown. Everybody in town knows it. He may not

state that he has appeared before the grand jury whatsoever.

It is just an absurdity.

The Chairman. Would you have him tell what he testified to?

Mr. Medalie. He does it today, and I see no harm. I am
, I of the fact



225

20

recent origin. _L U but it was notu used.

Mr. Medalie. It may be ancient,

ivir. THoltzoff. It has been used in many districts.

ijir. iviedalie. Only very recn !L y

1Mr. Holtzoff. I do not think so.

Dir. DicLellan. i would like to ask the question as to

what happens to a witness who does disclose to a lawyer what

took place before the grand jury, by virtue of anything in

these rules.

Mr. Holtzoff. I suppose it is contempt of court, is it

not?

Ir. IcLellan. Cintempt of court by virtue of these rudles?

1,1r. Holtzoff. That would be the effect, would it not?

.1r. Seasigood. 1x ce p the- e was a holding that it was

held to be contempt where a wiibnes was sworn to secrovo and

he told about It.

hr. UicLellan. There the violaLion was based on Lha

violat.ion of I ..s A, but when you put anything in here It

either creates an offense orLý it does not. it is not our

business to create an olffnse of that kind.

.... 'odal. You have some s mpLc situant>)1s hao occur

qu , .... in a business enterprise is th:-e
f • reque~t ly. ov,,e in.

subject of a grand jury riveSta. ion. His partner is subpoenaed

before the grand jury. hiIs head b..oK.r...., - 17-- ... u'side

I.. - .. ••- ( the
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Mr. Dean~. V'o n-ot thioT WO j ded on it this wayr in

the ,ommjttee on It' I Ol *

or. ledalie.1- t d ot , t4o m.e that we di..

j... Den. 9 hat the siJtution 
of the vice oreslnt of a

copoat on;FO 5,'In, ils; uh]. Vp9s brOu-[ht' in S wi_&9s,-,: "

migeht not be the prsinv' afensa.. He is -aurn= 11'WiJ

to ~scocetha. i -'ir bp~ completely aesr o human n1ature7

t o didno th't tot or. 
.i...

i f te c i t he corp o rationpO4-S'L ' 

O P_ 
.= .i.1,r Buns And evr ni 
s wh is supen& - -i-

an ffier f t,'ý 0 00rti= is bitono , fromm l -athe P-• . • " :, O ) '---- J O r

if e id not -w'5"'• '• •'-P " 2 0~

en • ,••' of> 2 ' • %•0 °, , 0 o,, or' 2. abOleC to .... ' "- f ~~

questions0 of the dist&K at ,. n and the qu. -ions of the

...... ju o s-htW a to b.. -oi in toward the indict-

ment of the president.

,reque• tJ, awa who kn1 Ows h is about.. 0 tobe i•dlcted

onn write a letter to- .hE. ,O attorney, and the practi.ce

is to Wot him ap,--o, and very often the Zandrju-•y refuses to

"-n• t on thm apoa'rai'• Of the presiden:t. All this is choke

o f -f , a n d u f o . .. . v e r y o vo u p u b l i . . . . - .. . .

Kr r RoltzM.f T" brin this a , ttr to a .- ad, I move thet,

we strike out tih wr'ds or w .tn•.." in ne 19.

shi. McLellan. i scaon the '-tio.

rni-' Chairman. i 
s there an; ecussio

..... .-Lon•sdrf. would !ikc to ask a question. In what
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ft everybody has been aoprehended--anC the decisions have

after eve DO ..

supported that except this one -that happened in the Ohi.o

District.

The Cnairial. That woul be contemnt 4n my State.

1r. Uedalie. That is what they decided, and they held

otherwj5se in ITeM, York. Virginica, and elsewhere.

Ir. Dean. Impeactmnent of the witness I think would be

the mcst usual one, where you arc using the grand ury tran-

scriol to impeach him.

-r. MaedaliQ. There you have a judicial proceeding that

a a--a rocedng but I do not see why you

is cleari'r a e,._ja e dnoc

oliminate preparation for other forms of judi'_cial .rocedure

than trials--a mot ion to quash, for -exar0le, which you cannot

make without interroýation of the grand jurors--and if every-

body is apprehended there ought to bo no limitation on mai.ng

the inquiry.

'Now, -in all th cases that have arisen up to date and

which can be found on the books, and there are not very many of

Ithem, but thee are a few of t i cannot conceive how any

harm was done to the administration of justice on that kind of

interrogation of the grand jurors.

What we ought to say here is that after the defendants

have been apprehended there is no restriction as to certain

thinms }Nijch happened before a grand jury which are material
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-10, -n h rooeeding , howev•r5"

proceeding ,' not in týhe rhe Words "Or

Mr. McLellan. Is the question whether the words "or

t-'Os" should cO..e out?ir. iiontzoff. That is the motion. I call for the question.

Is~ ~ • th-n an ut"c discussion?

The Chairman. Is there any further

If not, all those in favor of eliminating tbe 
words

itness" say "Aye." Opposed, "Mo." The motion is carried.

you surprise me. I"? a grand juror ever disclosed any-

hnV .y..t-t- no matter li the case has been tried and on

thin" mn myý czate, no matte ifth

appeal, he is subject to contempt. The same with any witness.

Maxson
fls

0.,45 pm
O.j t
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Maxson The Chairman. All right. Are there any other questions

fls

Cincy on this section?

9:45 Mr. Longsdorf. If it is in order I should like to ask why

p.m.
Mon. the oath to be given by the Grand Jury, contained in the third

18th

rule, was omitted in this.

Mr. Robinson. By order of the Committee.

Mir. Holtzoff. de thought, some of us, that the text of an

oath ought not to be in the rules, any more than the text of an

oath to petit juries or to witnesses.

Mr. Longsdorf. I just wanted to know.

Mr. Robinson. One other matter in the transcript, going

back a moment to a matter that is now not important, yet to cor-

rect the record should be mentioned: upon talking here with Mrs.

Peterson and Mr. Tolman we are inclined to believe that at the

last committee meeting when this was taken up the matter was not

settled. It went into a discussion of whether or not at common

law a witness was under a duty not to disclose what he had been

asked about, testified to before the Grand Jury, and we were in-

structed to make a study of that, which we have done. Mr.

Holtzoff, too, has given some assistance on that. Chitty puts it

that the witness was under a duty not to disclose.

Mr. Holtzoff. -e can dispose of that.

Mr. Robinson. Yes.

Mr. Longsdorf. What did you find about the common law? Was

it Dermissible&..
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2 Is that not the result of it?

Mr. Medalie. Did we not also find that that was for protec-

tion of the defendant?

Mr. Robinson. I am not sure about that.

Mr. Youngquist. In this memorandum?

Mr. Holtzoff. That rule gives it.

Mr. Youngquist. Yes. We have more rules on it.

The Chairman. All right. Now, is there anything further,

gentlemen, by way of suggestions on (c)? If not, let us move on

to (d) (1).

Mr. Medalie. Well, now you still make it impossible to find

out how the defendant's rights were violated, as they sometires

are, before the Grand Jury. Motions to quash have been based on

such considerations, and they have been disclosed by grand jurors.

I do not see why they should not be.

Mr. Longsdorf. How shall an attorney be permitted to make

inquiries and investigations like that? Who can give tt •to him?

The foreman?

Mr. Medalie. Why ask the foremaii?

Mr. Dean. You can. say "except when the disclosure is to be

used in the course of a judicial proceeding."

Mr. Medalie. That would be all right.

Mr. Dean. That would cover that motion to quash.

Mr. Medalie. And provided everybody had been apprehended.

-. ýr... •^, T an not think that a statement of the
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evidence was produced. That is what they disclosed in the

Schmidt case, or tried to.

The Chairman. Gentlemen, we have ruled on it, so unless

there is a motion to reconsider let us go on to something else.

ikr. Lonsdorf. I am speaking of the grand jurors. They

were the ones interrogated there.

mr. Yedalie. I would reserve the right to bring it up again

some day.

The Chairman. In other words, we move on to (d) (1). If

there is nothing on (d) (1) may we proceed to (d) (2)?

Mr. Dean. Would it not be 4 little better to say in line

31 "is not legally qualified" instead of "is not qualified in

accordance with law," just as speaking of disqualification?

Mr. McLellan. "in accordance with law" is already in.

Mr. Youngquist. Do you mean to put in "legally qualified"

instead of "qualified in accordance with law"?

Mr. Dean. Yes, that is the suggestion.

Mr. McLellan. You would strike out, Mr. Dean, the words

"in accordance with law"?

Mr. Dean. Yes, sir. It is either a legal qualificatLon or

it is a qualification by virtue of the fact that he has a state

of mind that prevents him from acting impartially.

Mr. McLellan. May I suggest, that is better.

Mr. Wechsler. Why do we want "without prejudice to the sub-

stantial rights of the challenging party" in line 33? Is it not
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tence with the word "impartially" and strike out the rest of it.

Mr. Burns. That is it.

Mr. Medalie. I think so.

Mr. Waite. In what line was that?

Mr. Burns. Line 33. Strike out all after that.

Mr. Medalie. "acting impartially-" Period.

Mr. McLellan. Are jurors who are being questioned for the

purpose of determining whether they are qualified and unprejudiced

to be subjected to an oath?

Mr. Kedalie. Wall, you must come in there with knowledge;

you cannot fish. It is the only way you can question.

Mr. VicLellan. I did not say you could fish. I asked you

whether you intended to provide that the jurors upon the voir

dire should be sworn.

Mr. Youngquist. This is under (1)? Speaking of (1)?

Mr. YcLellan. Any. Either one.

Mr. Medalie. The only way that I could conceive of a juror

being sworn before the oath as a juror is administered to him is

when he is testifying. Now, the only way a question can be laid

which would require his testifying would be to file or present a

challenge. Then the challenge is tried, and on the trial of that

challenge he could be sworn.

mr. Robinson. That is right.

Mr. Yedalie. "He could be sworn as a witness in the trial of
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5 Mr. Medalie. Or by a defendant.

Mr. McLellan. I take it all back. You know, what I was

thinking of was the other kind of a jury.

Mr. Robinson. A petit jury.

Mr. Burns. Voir dire.

The Chairman. That is where the District Attorney would do

it, but where does the defendant's attorney do it?

Mr. Medalie. The same place.

Mr. Youngquist. If he has been bound over.

Mr. Dean. He does not know.

Mr. Yledalie. Yes, he does. He has been held to answer.

Mr. Dean. That is the situation where he would know he has

been bound over.

The Chairman. So where he does not know it he is just out

of luck.

Mr. Youngquist. That is right.

Mr. Mledalie. No, he is not. After he has been indicted he

can challenge the array.

The Chairman. Oh, (2). I see.

1r. Burke. How could you substitute, then, that the chal-

lenge shall be made before the administration of the oath to the

jurors.

Mr. Mledalie. I did not get that, Mr. Burke.

Mr. Burke. Does this have reference to the grand jurors --

the challenge?
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Mr. Ivkedalie. When he has been held to answer.

Mr. Burns. i.1hen he has been held for the Grand Jury.

Mr. Youngquist. I suppose the word "grand" in line 29

should come out7

Mr. Yedalie. No. "the Grand Jury" ?

The Chairman. No.

Mr. Youngquist. This is all Grand Jury?

Mr. Robinson. No; we dropped the word "jurors," is all.

Mr. Medalie. "Grand Jury."

Mr. Youngquist. I am sorry.

The Chairman. I still have doubt as to the wisdom of that,

gentlemen, because lawyers are going to be quoting this, and a

judge might not have it righit before him, and he might think it

relates to petit jurors.

Mr. Yedalie. Well, the heading is, "Objections to Grand

Jury or to Grand Jurors." The title is, "Objections to Grand

Jury or to Grand Jurors."

The Chairman. In other words, Mr. Pettifogger gets up and

reads that to the Court in connection with something that deals

with petit juries, and unless the judge is very much on his toes

he will be misled.

Mr. Medalie. All the judge need do is read it.

Mr. Longsdorf. He might get into trouble in a state like

California, where it has become settled law -- entirely too well

S . . re no Dart of the statute and must,
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7 The Chairman. I shall not press it. I shall withdraw it.

Mr. Longsdorf. I agree with you (addressing Mr. Medalie).

Yr. iedalie. This is rule 4-

Yr. Longsdorf. The judge cannot look at the headlines.

Mr. Yedalie. Oh. Well, here the body of this covers it

anyhow.

The Chairman. All right, gentlemen. Are we up to (d) (2)?

Mr. Youngquist. We say in (d) (2) that a motion may be made.

Did we not mean a motion to dismiss? That is the only motion I

suppose that could be made.

The Chairman. I should think so.

Section (e).

Mr. Youngquist. May I ask another question in connection

with that?

The Chairman. Surely.

Mr. Youngquist. Suppose a defendant who has been held to

answer to the District Court interposes a challenge to the array,

and the challenge is found not true. Then in (2) we provide that

the motion to dismiss may be made after indictment or based on

objection to the array if not previously determined upon challenge

Is there danger that the determination of the challenge of the

defendant held to answer would be controlling in the case of a

defendant in some other indictment found by the same Grand Jury?

Mr. Holtzoff. No, I think this only relates to the decision

9 tIeA defendant.
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8 sound very good to me. That is, the idea is that the indictment

is the result of the deliberation and not merely the vote, and if

this man is disqualified he may have influenced the others who

did return the indictment, to return it.

Mr. HoltzOff- Well, it is the present statute. It was the

statute of 1934-

Mr. Seasongood. I do not think much of it, because the

jurors are all supposed to have participated in the delibera-

tions, and the bad one has doubtless influenced, or may have in-

fluenced, the others to return the indictment. I do not press it.

The Chairman. (e).

Mr. Waite. Mr. Chairman, before we take up (e) may I make

another suggestion?

The Chairman- yes, sir.

Mr. WNaite. At the last time, if I remember correctly, we

were all pretty much in agreement that a man who bad pleaded to

the indictment and been found guilty on the merits ought not to

have the conviction reversed because of defects in the Grand Jury

proceedings unless he had raised the question of the defect in the

Grand Jury prior to the trial. 1,Y recollection is, we were pretty

well agreed on that last time. I do not find it in any rule.

LIIr. Youngquist. That is covered in another rule.

Mr. Holtzoff. That is covered in a different rule

The Chairman. In 15.

o. • • that in 15, but it seemed to me in-
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That "and before trial" was just an incidental to something

else, and it seemed to me it was so obviously incideital there

that I am afraid it would not be accepted as applicable to this

situation; so I would like to suggest that we have a (d) (3),

the gist of which should be that no judgment of conviction on

the merits -- after fair trial on the merits -- should be set

aside unless the defects in the Grand Jury proceeding were called

to the court's attention before the trial.

The Chairman. Why can we not do that in line 36 by saying,

"After indictment but before trial a motion to dismiss may be

made"?

1r. 7aite. We could if we feel sure that the courts would

limit it that way. I should feel happier if it were stated ex-

plicitly that the judgment of conviction should not be set aside

unless the motion were raised before trial.

Mr. Holtzoff. I think that would be a dangerous statement,

for this reason: If you start enumerating here and there through-

out the rules that a judgment of conviction shall not be set

aside for this defect or that defect, then on the principle of

expressio unius est exclusio alterius we are going to get into

trouble: somebody will say, "'Well, they did not say that this par-

ticular defect should not be considered as being sufficient to

justify setting a jvdgment of conviction aside." Ithink you

-At into deep water if you start enumerating that way, and you
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just stuck away.

The Chairman. It is broader; I do not know why you would

add anything.

Mr. Waite. You see, it is stuck away and incidental to

something else, and I am afraid it would be overlooked.

Mr. Nv~cLellan. ahat is the harm of putting in your sugges-

tion that it be raised before trial?

Mr. Holtzoff. That is all right.

Mr. NVedalie. That means stating it twice. It is so fully

stated in rule 15, I do not think there can be the slightest doubt

about it.

Mr. Holtzoff. I do not see any objection to the Chairman's

suggesti on.

Mr. Medalie. Yes, I think there is an objection as a matter

of style.

Mr. Holtzoff. Oh.

Mr. Youngquist. You have the statement there.

mr. Yedalie. Well, you have to state it generally and so

clearly as we have in rule 15.

Mr. Youngquist. I do not think there could be any misappre-

hension about it.

Mr. Tloltzoff. I do not either.

Mr. Waite. You see, it is put in there in the conjunctive

in 15.

-_ T, 4 A, nut the word "and."
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mr. .Holtzoff. If the word "and" goes out I think that em-

phasizes it.

The Chairman. The strongest words in the sentence are the

last two words.

Mr. Wait e. Oh, strike out "and" entirely? I did not get

that.

The Chairman. Then that leaves it the place of honor.

Mr. 4aite. Yes, that might take care of it.

The Chairman. All right.

Mr. Seasongood. If this second sentence is the statute

why do you want to repeat it? What is the sense of putting it

in?

The Chairman. The idea is to repeal the statute.

Mr. Seasongood. No.

Mr. Dean. So it is the exact language. I do not think this

is the exact language.

Mr. Holtzoff. It is the exact thought.

Mr. Dean. Thought?

Mr. Holtzoff. Yes. It is a little briefer than the statute,

a little more succinct and simple, but it is the exact thought of

the statute.

Mr. Seasongood. What is the purpose of putting it in?

The Chairman. The object is, Mr. Seasongood, to get rid

of a lot of statutes. That is what this is. This is final on
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The Chairman. As are various other rules that we have all

the way through, you know.

Mr. McLellan. The trouble is, with him and me, we both

think the statute is a very mean statute.

Mr. Seasongood. alhy is it not? What is the rule in an

ordinary jury case if you find afterward that one of the jurors

was disqualified? You are entitled to a new trial, are you not?

Mr. Holtzoff. Yes, but in an ordinary jury case you are

required to have it unlimited.

Mr. Seasongood. Not in Ohio; you are not; you only need

nine.

Mr. McLellan. But one disqualified juror sets the thing

aside heret

Mr. Seasongood. I think so. I would not be positive, but

I have seen statements that the judge says, "Now, you must all

deliberate, and you must accept each other's counsel and opinion."

And here is this fellow that is disqualified, who presumably has

influenced the others to return the indictment.

The Chairman. Suppose his only offense is that he is

sixty-five and a half years old instead of being sixty-five. I

mean, really, you would not want to throw it overboard in that

case,

Mr. Holtzoff. Why, that statute was enacted in 193h and

was supposed to be at that time according to form and do away
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Mr. Holtzoff. Yes.

The Chairman. Well, we do not have to follow it because it

is the statute.

Mr. Seasongood. If you adopt it you approve of it.

The Chairman. True, but I mean the fact that it is a

statute is no reason for saying it must be in these rules; we

can recommend a contrary rule, what we think wise.

Mr. Holtzoff. No; I only refer to the fact of the statute

as an indication that this is not a novelty; it is a continua-

tion of existing law.

Dir. Robinson. Is it not a matter of fact, Mr. Seasongood,

that if you try to pick the man you are going to have to dis-

close how each juror voted and get into a difficulty both with

respect to secrecy and with the complications of figuring it all

out?

Mr. Seasongood. I should not think so. As I say, the

indictment is the result of deliberation, and presumably all the

jurors have entered into the deliberations.

Mr. McLellan. And there has been in the jury room a man who

had no business there.

Mr. Seasongood. Well, if you do not get any support from

anybody else I suppose it is not worth considering.

Mr. Burns. It is pretty clear that if a stranger were in

the jury room the proceeding would be null and void.
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Mr. McLellan. What is that?

The Chairman- Described as "a snake in the grass."

M~r. Burns. He is an alien.

Mr. Seasongood. I shall make a motion that that sentence

be stricken.

1Mr. McLellan. I second it.

The Chairman. It is moved and seconded that that sentence

be stricken. Is there any discussion?

All those in favor say "Aye." Opposed, "No." The motion

is lost.

Gentlemen, it is getting on, ten minutes after ten.

Mr. Medalie. Let us do a couple of rules.

Mr. Waite. Time to quit.

hir. Seasongood. Let the Chairman get well by tomorrow if be

wants to.

The Chairman. Do not bother about me; I can stand it. We

put Judge Crane under the weather last time; we do not want to

do it any more this time. All right.

Mr. Robinson. Go ahead.

The Chairman. (e). Why should the attorney for the Government

be present during the deliberations of the jury.

Mvir. Seasongood. He should not.

mr. Medalie. Prohibit it.

11r. Youngquist. The last sentence.
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The Chairman. Are there any comments on (f)?

Mr. McLellan. May I ask if this is a general practice, that

(f), according to your experience?

Mr. Medalie. No. It is handed to the judge normally, as I

know of.

Mir. PhcLellan. That is what I have been used to.

Mr. Miedalie. And that has been a nuisance pretty much and

unnecessary.

Mr. McLellan. '1ell, I do not know. The foreman takes an

indictment and leaves it with the clerk. Now, I have had a

number of experiences where, being asked to go in to take a re-

port of a Grand Jury, I have looked over the indictments and

found as many as four or five of them, on occasion, improperly

signed or not signed by somebody.

Mr. Robinson. That is right.

Mr. McLellan. And I always look them over.

Mr. Medalie. The clerk is more likely to do it.

Mr. IiicLellan. I think it is pretty good practice to have the

indictment returned to the judge unless that is contrary to the

usual practice.

Mr. Medalie. No, that is the usual practice, but I think

the clerk is more likely to look at them than is the judge.

Mr. YcLellan. But what can the clerk do about it., The

judge says, "JVhy, I think you had better take those indictments

' , - -- 1 -1 .At,_ It t o at that.
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Mr. Medalie. Only a matter of signature. Defects in the

indictment are none of their business.

Mr. Robinson. There may be other defects too. I have seen

the judge have to tell the foreman to go back and sign it himself.

Mr. Medalie. That is what I am talking about, signing it.

That is the only thing that you can mention that the judge or the

clerk would have anything to do about.

Mr. McLellan. I think it is better to have the indictment

returned to the judge.

The Chairman. Certainly he is entitled to that degree of

formality.

Mir. Holtzoff. Judge, may I call your attention to a situa-

tion that sometimes arises: I remember we had a situation two

years ago or a year ago in North Dakota where a resident judge

6 was away in Florida sick during the winter. A Federal judge

from Minnesota was sent to North Dakota, and he impaneled a Grand

Jury, went back to Minneapolis, the Grand Jury was in session with-

out a judge for a week or two at a time, and at intervals the

judge would come back. Now, would it not have been well --

Mr. lMcLellan (interposing). Yes, that is all right. That

is one instance, but we always poll a Grand Jury too.

Mr. Youngquist. You do?

Mr. McLellan. Surely. They come into court and we poll

them.
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and see if they answer to their names.

Mr. Youngquist. On each indictment?

Mr. Seth. Oh, you call the roll?

Mr. Dean. Call tnle roll.

Mr. Holtzoff. 'Xhat object is served by having them there

and polling them and handing them a bunch of indictments?

Mr. Dession. It might be just this: maybe they have just

found them without looking at them.

Mr. Seasongood. The Grand Jury reports to the court, and
they ought to report to the court and not to the clerk, is my idea.

Mr. Robinson. The judge does not here require that the Grand
Jury accompany the foreman. In other words, by this rule a fore-

man could walk into the clerk's office alone and hand the indict-

ment to him.

Mr. Youngquist. That was my idea.

Mr. Robinson. Surely it should not say that.

Mr. Youngquist. Make it a subcommittee.

mr. Robinson. Let the other grand jurors get away.

Mr. McLellan. Yes, and the foreman can come and say, "Here

is an indictment, Mr. Clerk." That is what it says.

Mr. Yowungquist. No, surely.

Mr. Iviedalie. That is what we meant.

Mr. Robinson. It is too brief.

The Chairman. That is too efficient.
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ings are interrupted, and we get them out about as fast as we

can. There is not even a pretense of formality any more, except

that the judge nods to the foreman if he remembers them.

Mr. McLellan. Poll them, --

Mr. Medalie (interposing). They do not do that.

Mr. McLellan. -- they report the indictments, the judge

looks them over. If there is some technical thing the matter he

calls attention to it. If everything is all right he says, "The

report of the Grand Jury may be received," and then, "The usual

process may issue." I remember saying that before I knew what it

meant.

Mv[r. Robinson. How would it be to reincorporate the words

in Draft 7, "The indictment shall be filed by the foreman with

the judge or the clerk in open court"?

Mr. McLellan. I do not like that either.

Mr. Seth. Leave the clerk out.

Mr. Robinson. "with the judge."

The Chairman. "in the presence of the Grand Jury."

Mr. Robinson. You want that in?

The Chairman. Yes.

Mr. McLellan. W0hy not let it be returned to the court?

The judge is hired to be there.

The Chairman. Do they not have long poles with white on

each end in these various jurisdictions?

AF- kI-A-1 4 - 1Mf- - 4- n
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Mr. Waite. It used to have a basket on each end.

Mr. Medalie. In capital cases.

The Chairman. Not less than ten years ago I have seen

counsel sent home to put on black clothes and not wear white

sports suits.

Mr. Medalie. They do not do that here any more.

Mr. Burns. In the interests of more pageantry I move that

(f) be amended to read:

"The indictment shall be returned by the foreman to the

judge in open court in the presence of the Grand Jury."

Mr. Seth. That is right.

Mr. Holtzoff. How is that again?

7 Mr. Burns. "The indictment shall be returned by the foreman

to the judge in open court in the presence of the Grand Jury."

Mr. McLellan. If you strike out the words "by the foreman,"

I should like it better.

Mr. M•edalie. As I get older, if I don't grow more pious,

I get to regard ritual as more important.

Mr. Burns. It is a manifestation of internal poverty.

Mr. Nedalie. That is all that is left, I suppose.

The ChaIrman. Judge McLellan says he would like it better

if you had the return by the Grand Jury.

Mr. Burns. In open court. To the judge in open court.

Mr. Waite. I should like to ask, what is the present prac-

4-•-•0o T- 4+- • ?1 i-.11A -erAIAMCe of the Grand Jury?
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watches.

Mr. Seasongood. Well, that is all right.

Mr. Burns. In New York, keeping an eye on their overcoats.

Mr. Robinson. And watches.

The Chairman. You have heard the motion as amended. Are

there any remarks?

All those in favor say "Aye." Opposed, "No."

(The motion was carried.)

The Chairman. I am glad to see, Mr. Burns, your interest in

pageantry is growing.

Rule P (a).

Mr. Youngquist. The heading of 7 (f) should be "Return of

Indictment," then, instead of "Filing of Indictment."

The Chairman. "Return of Indictment."

Mr. McLellan . I thought now you were going to stop, were

you not?

The Chairman. I am willing to if anyone will volunteer with

a motion.

Mr. McLellan. I move we adjourn.

Mr. Youngquist. I second it.

The Chairman. It is moved and seconded that we adjourn.

All those in favor say "Aye."

Mr. Robinson. Until what hour?

The Chairman. What hour do you prefer?
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Mr. Robinson. That is right.

The Chairman. We have a lot of work to do in three days.

Mr. Robinson. We meet at 10 in the morning.

Mr. Medalie. All right. That will be better.

The Chairman. What?

Mr. Medalieo Our subcommittee on redraft of rights before

magistrates.

Mr. Holtzoff. How about having a subcommittee meeting right

now?

The Chairman. All right.

Mr. McLellan. I should like to know to what time we

ad j ourn.

The Chairman. 10 o'clock.

(Whereupon, at 10:25 o'clock p. m., an adjournment was

taken until tomorrow, Tuesday, May 19, 1942, at 10 o'clock

a. m.)


