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Judge Hodgeo called thne wogting Lo crcer at 910 a.m.
on Moncay, May L2, 1921 at the United Ctates Courthouse 1n
Car. Francizsce., Californxa, The tollowing persons vwere
precent for all or 4 onrt ol the me2ting:

Hon, Wm, Tes
Han, Jammes JeAnda
tlon. Zam A, Crovw
Hon., Kobaing

Hon. Lanicel H. Huye
Hon. John F

Hon., Harvey E. Schlesinges
Prof. Stephen A

Mr. John Doar, Ecg.
Mr. Tom karas, L=g

. .
Y, Ddward Narek, Es

ger Pauley, Jr., decignee of Mr. Rcocbert 5.
o

iweller, 11, Acsistant Attorne/ Lonecal

Mo,

Alzo freczcent were Hon. Reobert Feetzon, Thairman of the
Stancing oormittes on Rules of Fractice and Frocedure, Hon.
~“harles Wiggine cf the Ttandang Commities, Moo Milliam
Wilson, CZtanding Comn memher acting az liaison to the
Advicory wcmmittee, Xr. Jogeph Cpaniol, Cecretary to the
S+anding Covrmittee, Mr. Davad Adarr, of the Administrative
CGftaice, ard Mr. Jame:z Zaglin from tne Federai Judicial
Center.

I. INTRODUCTIONS AND COHHENTS

Judgs dHIogez noted Lhat 2ll werpers were presgent and
welcomeo “he guocts attending the meeling. He pointed cut
rroat no tad Zporen witho wn Adminlsiliataive Off2ce about the
problems af cfiatel woLn “_stributing tne zgends book at
lmaszt ¢ daye priiz o to o the neseting and noged tnat in Lhe
foucre, that gieir wWIia. o I2 o TEL.
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The Repcorte: Cule, ygovernang frocedures

fol re Conduct Z L Joudicral Cuniference
Tommittewsz rnow polnat the Ttanding Cormittoe to implement
technical changes o the Rules without the need foir publac

comment.

Trhe Reporter alisc erplained tnat copies of the Draiting
Rulez for Uniform or Model Acts which is follovwed by the
National Cenferenze ot Commicgioners on Unitorm state Laws
hiad been 1ncluded in the agenda boOK. Judge Keeton, the

“rairman of the Standing Ccmrmaties had dists ibuted the rules
al the Standing -“ommitteze’s meeting arn January 1991 and had

€
commendod them to the variouc Advisory Committees 1n
drafting propoce

II. APPROVAL OF MINUTES

After the Committee had reviewed the minutes for the
November 10%9¢ meeting, Judge kKeenarn moved that they be
approved. Mr. Karas seccnded trhe motion which carsied
unaninouslv.

ITL. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION

A. Rules Approved by Supreme Court
(Effective Dec. 1, 1996)

x. The Reporter informed the Commitiee that its
amerndments to Rule 4l(al Authcraty to Iseve Warrant, had
not been changed or mcdl ed by Congress and had gone aintc
ectfect on December 1, 19

2. ©irwilarly, Corgress had failed %o rnake any cnange:s
to new Lule 98, Procedures for Mizdemeanors and other Peltiy
Offenzecs 4rd 14 too becare effective on Lecember 1, 1999

B. Rules Approved by Supreme Court
{(Effective Dec. 1, 1991

The Aeporter anformed the Cowmittee tnat it proposzed
amendments tc the folleowang kules had been approves by the
Standing Commat. e 2t 1ts Jarvazry 1291 mesting, by the
judicial Corfercnce at 1tc Zgraing 15%L meeting and that the
Supreme Lcurt had a: approved the averdrnents and forwarded
ther to Congresc Abzent _-ngressiconai actiorn, these
amendrents will So ~nt. effect cn Decexmber 1, 17321

I, Rule Lota: L (A, L.czlcosare oif Eviderce Ly the

_ovErnTent.
— nLuLle ZSivn, Red.zuion I Zentencz,
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« ~ -0 T e 6T
DO Tulol 3 et o wi, Use ot Falo A
- ARV | -
Judge Zonl M,

subcommitiee Jonmpooed o 3

Marek, and Mr. Pasley, :12ported ¢ Com: tee that 1t had
mopzidered the poczibaazty of amending kules 3, 4, 17, 4Q,
and 41 to permit L2l of neocessary papers and documents by
Facsiwile machinez. Cpeaking for the Subcommittee, Judge

t t J spent some tame discussang the

Schlesingoer noted

—~
ot t

question of whether Facsimile machines should be used at all
for purpozes of f£iling offzcirai documentl. Rather than
muking global changes to the Rule:s of Procedure to permit
such use, the Subcommittee was prepared Yo recomnend that
only zeveral Rules be anended Lo permat such use.

A Rule 17, Gubpoena. With regard &

amendments to hule 17, Judge Schlecsinger r

Subcommittee wvas reconmending that no chan
or

time, He indicated that the Subkc een
crosented wath any actual or pract al problems whach would

requlire attentaon.

b, Rule 41, Search and Zeizure. Judge Schlesinger
observed that permitt £ a Facsaimile machine for
obtaining warran®s would be helpful, Ifor ezample, where an
officer was seeking an awticmpdtoly warrant and was relyaing
nn both wratten affaidavits and oral testimony. Mr. Marek
added ‘that permitting uze of faczaimile machines i1in obtaining
search warrants would encourage officers Lo obtain one
Following brief discussion, Judge Schlesinger moved that
Rule 4l(c: ¢ 2)c(A) be amended to pervit use of facsimile
machines. Profeszcr Saltzburg seconded the motion which
carried unarnimously. In dizcuzsion whaich followed the
Committee %riefly addressed the sccpe of the Committee Hole
to the amendment and wnd

tcated that the purpose of the
amendment 132 tc expanu the authority of magistrates and
judges 1n consadering electronic comrmunications to lssue
search warrants. In particular, the amnsndment will permit
zupp~enentaticn "~ cral telephonic conmunications by writtien

U o t
material tLtransrnitted by facsainmile machinez,

With regard to Rule=s 41(cy?2:-Bj, Applicatiorn,

4 ¢y 24Ty, Isc=zuance, and 4ligy, ‘udge Schlesinger
indicated that the Subcortitties wal oot rocommending any
changes because pormiliing wse ol faczaimile rachrnes under
those provisions woand ot Lave Lirce and would precent
problems and juezticnz ab ot tne noeed o prezerve Lthe
facsivile coplies.

z. Rulis 40, Coccaitcoct o hp trer Dagtract, Judge
Schilesinger reproted whal sltnZegn Lnge Lubcormaittee had no
Zpesiiiz Zata on wheotlheoo Lz- 2% falzoimile Lrancmigglons
Wo.Lld cave tive i secovnl procesdings, 1t belasved tnato it
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Kr. Marek moved “hat language be drafted for the
Committee’'s November 1591 meeting which would amend Rulez 3
and 4 to permit gubmission of complaints and fequcctu for
arrest warrants by ‘a gimile —ransmiesion. Profzszor
Saltzburg seconded the mcrtacn.  The motion C 1ed by a 9 to
2 vote. The Chairman appcrnted a subcommitiee consisting of
Judge Sc hlecinqpr {Zhairy, Mr. Pauley, and Mr. Marerx Lo
draft the nececggary language.

2. Rule S{e)i2), DO

eporter noted that Judge

ammittee a letiler frcw J
zecrecy of grand jury poo
Pratt zuggesced that the
complrance by prosecutors
-3 Judge Pralit’s progooal
Attorney Genesal helievel
croceedings are abhsovent
sovere adminlcslliative oan
he had spoken witnobne
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Rezponsibility and that that nffice was ncot aware of any
systematic viclation of Rule G(e)(2). Ar. informel poll of
the Committee members tended to confirm that point. Mr.
Doar indicated that some form of indepeandent inquiry might
be appropriate and that there appeared to be some
ambiguities in Rule €, a point elaborated on by Mr. Pauley.
Judge Huyett indicated that regardang the focus ot Judge
Pratt’s letter, 1t would be appropriate to agk the
Department of Justice Lo explain its actual ‘practices in
dealing with potential leaks. Judge Keeton observed that
although federal prosecutors are often thought to be the
leaks, that i1in fact the leaks cone from other sources, such
as defense counsel or the defendant. Judge Everett observed
that perhaps an addendum to the existing Committee Note for
Rule 6 might be appropraiate. Mr. Marek indicated that there
might be a separation of powers question about the ability
of the judiciary to conduct investigations of grand jury
leaks. But Judge Hodges noted that if the trial judge finds
a leak, it may be punished through the court’s contempt
povers. Professor Saltzburg ultimately moved that the
Committee indicate to the Department of Justice that
although 1t rejected any investigation of Department of
Justice practices regarding grand jury leaks, it vould like
the Department to provide informat.on on its interpretation
of potential ambiguities in Rule 6(e)(2), specifically, the
language " matters occurring before the grand jury. " Judge
Everett seconded the motion. Judge Keenan added that it
would be appropriate to also ask for specific examples of
administrative sanctions. Judge Hodges noted that the
request should first ask the Department to indicate wvhat the
US Attorneys Manual says about the si.hject and then to
request information on the enforcement history in the
Department.

Judge Wiggans expressed strong reservationg about
investigating the executive branch and Judge Hodges
responded that the Committee wculd not be investigating the
Department. Insteald, the spirit of the motion would be to
ask the Department to share ite policies with the Committee
to gee if it is conceaivable that there 1s a need to amend
Rule 6. Following addational brief discussion, Professor
Saltzburg amended this motion to state that the Committee
would consider this matter at its next meeiling and to state
that the Committee did not belisve at it had the
jurisdiction to investigate the Department of Justice. The
metion carried by 11 to © with one abstention by Mr. Pauley.
Judge Hodges appoainted a =zubcocmmittee consistaing of Judge
Keenan (Chaaxir), Mr. LUoar, Judge Crow, and NMr.
into the proklem and repceri b Lhe Commit
1991 meeting.

-~

Pauley to look
tee at 1ts Hovember
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Kewte:n had presconted a questlien of whethor o

cou.d and i !

benefil < <

raiwm and the poer- i w;t“u:'w:- i the ple

sentence Wacs t

preferable to avolrd 4 fopuble hearaiag on the guection of the

applizable guideline=. Mr. Pauley noted that the Depart ment

of Justice was oppoceed to the possibs of{ amending the

de fcr sucnh judiczal advice to the defendant.
Luce the dizcovery process;

Rules to prov:

First, 1t ceould regull . 2bu
defendants could r=1

another azvenue of dizcovery. Second, once the initial
rulang vwould be made j e, the judge would be
lecs inclined at the gentencing hearing to find facts
inconerstent wath the initial fanding. Judge Keenan ncted
that under Rule 32.d), judges could do now what Judge Keeton
was asking; a defendant upon learning trat a partlcu‘ar
sentence guidelins was or was not beling us ed could request
the court for permizsion to withdraw the plea. Judge Keetlon
gencrally corcurred that the current rulez could cover the
situation and statod rnics belaief that the sentencing
guideline2s have increaszed the nunber of ccntessted cases.
Judge DeArnda cbserved that m

y upon this propozsed procedure as simply
[

)
r]

{

f ore and more lawyvers should now
know generally vwhere a cdetendant’'s gentence s lakely to
fall. Judge Hodges noted that Rule J2(c) (1) zalls for a
report by the probaticn cfflicer and that 2t would be
preferable to hold cnly one hearing on the appropriate
sentence guideline. Judge Heenan moved to table the
propcsal and Judge Crow seccrnded the moticn. In tne braief
discucsion which followed, Judge Hodges noted that tabling
the matter wou.d not forecliose conzlderaticon of specafic
propo-ed amendmentz at the rext meeting. The motion to
table carraied by a margan of 8 to 1.

4. Rule 16(a3), Daisclogcure ci Evadence by the
Governmnent. Judge Zverett noted that a recent lav rev.iew
article had identified problens cof the defense discovering
the identity of nonscientif:c governmenl experts, such as
accountants, whe vwoulcd teztity at *rial and that in the
process sontinuances vere Jejguired. He pbeliceved that an
arendment tc Rule 1% would alleviate the problem, Mr.
Pauley noted that the Depasirent ol Justice wias not opposed
to any reciprocal discovery gropczale but frnat 1t could not
cuppor*t the progposed awrenanent. Frofecsor Zaltzbury voiced
support for the proposal and =2uUg taed that “hs proposed
amendnent ot include language whioh would pervit the court
to order *he depozrticn of mrnooesfsrt. Mr., Fauley acked that
ar.y Cowmities Hole Lrolide L LLguluge that Lhe proc ution
cuvld sSeel an €X f4rfte Leallnp oL LLE asppslpriat zz of
diocicsing ihe SLpOrto, &l Lo Sulsentey covered i Hule
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leidr. It waz zlso pointod out that any pr.;coed arendrents
te RBule tu should be zirouzlated Lo the Advazory CTommatiec on
Civil Rules whach haz beern concidering amendmenis tou Federal
Rule ¢t Evidenceoe 7.2, Upan a ~otion by FProfessor Zaltzbury,
and a zecond by Judge Kzeton the Sommltteu voted unanimously
to amend Rule 16 to provade for dizclocure of experts.

3. Rule 24(c., Alterrna*te Jurorsz. Judge Hodages
presented to the Comnmittee the questron of whether Rule
24(z) could bhe amended to permit the traizl court to megh
into one proceeding the selection of reguiar and alternate
jurcrs Following trief discusesron about the beneiits and
p;ublc S with such a procedure, no action wage taken on the
matter.

G . Rule 26, Takarg of Testainmony. The Reporter

~iefly antroduced a proposal from the Ctanding Committee

at the various Advicscory Committees coensider amendaing theilr
espective rules to set time limits on various trial
piroceedings. The proposal had been ainitiated by Judge
Keeton who had presented a draft of Rules of Proof and
Practice which included rules zpecifically zetting time
limits on evidentiary hearings. The Reporter noted that ane
rule which might be =ubject to an amendment would be Rule
26. He also noted that the Standing Committee had requested
that 1f 8 Committes waz not inclined to amend 1ts Rules,
that 1t should explain 1tz rationale to the Standing
Committee.

Judge Keeton ewplained irn nore detarl hig thoughts for
amending craiminal and civil rules to provade for moving
along the trial prcoccess. Mr. Marek noted his opposition to
such a svweeping change in criminal practice, and cbserved

P
that a lot more could be done to expedite the proceszs, such
as amending Rule 16 to grovade for retter defense discovery
vefore traal. He alsc noled that setting specifc time
limits could presgent confrontation zlavse proklems Ly
limiting cross-exarinaticon and encouraglng narratave

testimeny.

Judge PHuvett ewnpreszed szopport for zuch amendrments but
indicated tha*t zpecific *time Limits should be tried first in
civil trials. Zudge Everett cbzervec Lhat there 1o already
a negative percepticon in *he publro’s eys Yhat cramsnal
cagec are a ruzgh to judgnment znd Zudge Deanda echoed Mr.
Marek' 'z concerne 3L-uat Zonstitationsal problemo, Frofee=zor
Saitziurg noted that the progoszalc were Lntragu.ng but that
arending thse sules was feshazs ol the bhecot zolutieon becaucze
tha* —Tends ©3 Zx1vit the ccuri’z ophicnz,
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gL aoted that perhaps Lo tinme had nzt oyet
¢ = and that the Zommittee cowld take
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7. Rule 26.2, et al,
Witnesses. Judge Huyetbtt
Subcommittee whach had been ap
gquestion of amending the Rules
provide for productaion o
witnecz had tes.ifired. had consisted of
Judge Huyett (Chair), Mr. Kara., rek, and Mr. Pauley.
The Subcommittee had ultamately recomnm 91ded arendments to
Rules 26.2, 22¢(f), 32.1, 46, and Rule £ of the Rules
Governing & 22%% Hearings. Judge Huyett explained that the
Cupcommittee had conzidered and rejected adding a gingle new
rule which would accomplish the =za result, He noted that
the bench and the bar looked tc Rule 26.2 and that 1t could
continue to serve as a central ref C cr production of
witnezs statements.
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a. Rule =Z¢.7, Production of Statewments of Milnesseco.
The amendment tc Rule 26.2 w-ould add a subsection (g) which
ould note that the Rule applies to more than just trial
testimony. Following brief disc ",

amendment to Rule 25

. = ob
26.2(d? chould also be changed by dropping the werds "irn the
trial." Mpy. Pauley alzc requested that language ve added to
the proposed amendwnen®t which would recognize that the rule
a4t d t
S
S € nd

L2

e ) = 7 d
information, Iudge Huyent roved that the privilege languages
be added ta Rule 20._°7C0. Folliwing u second by Mr. Harek,
the Comnmities unaniscwoly ospproved the adiition of
ApproOpriatE langwsge. Follzwing additional ZJizcuzsicon in
whocon . was gointed cut Lhae the "provilege”
Rule 2201) was grobably oot regwirad, Juigs C
coved that fthe pouvilioege® loogegl DToren onod f )
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N y

Judge Huyeott cecondeo the wotion which carrxcd Ly Qa
ananlimnous volo,

b. Sule 32¢f, Producticon of Ttaterernts aht Sentencing
Hearing. Following vory braef diszussion Judge Huyett moved
that Rule 22(%f) be added *c Rule 22 Lo provide that Rule
26.2(a)-(d) and (£) apply at :entencxng hearings. Me, Marek
seconded the moticon which carried by a unanimous vote.

c. Rule 32.1(c, Production of Statements. Judge
Huyett alse moved that Rule 22,1 be amended by adding
subsection (c), as proposed by the Subcommittee, which would

apply Rule 26.2(a)-1d) and (f) to revocation or modification

of probation or supervaised release. Mr. Marek seconded lhe
motion. ne Committee voted unanimously to adopt the

amendment.

d. Rule 46(1), Producticn of Statements. Judge
Huyett offered a brief explanation of the Subcommittee
proposal to amend Rule 46 by adding subsection (i) which
would require production of statements by witnesses who
testify at hearings tc determine whether a person should be
releazed from custody. Mr. Pauley expreszed concerns about
requiring p roduction of ztatements at a pretrial detention
hearing when files often do not include witness statements.
Mr. Harek noted that the raticnale supporting the foregoing
amendments applied equally to pret:ial hearings and that 11
there are no statements, there i1s no need to produce them.
If such statements exist, it 22 not unduly burdensome to
obtain and produce them. Tt was generally agreed that the
problem of incomplete or missing statements shouid be

ed in the Ceoemmitiee Note, Judge Huyett moved that
the propoced language from the ZTubcommrittee be approved.
e seconded the mation, which carried by a vote of 7

l(,

to 4.

8, Kule 31.1, Mistrais.. ¥r, FPauley, on behalf of the
Department of Justice, requested thatl the Committee consider
adding Rule 21.1 which would reqguire the trial court to
provade each side with an opportunity to comment on the
propraety cf an order declaring & mistrral. “r. Pauley
pointed out tha*t recently two courts of app=als had
conciuded that the trial ccur® abuzed ls dazcreotlion in
declaraing a mistrazal a.d that retrasl was btarred by the
Double Jespardy Clauce. Trhio new role would hepefully
obviate =suzh resaliz. Judge FKeeran guestioned whether the
cropoced new rule woull fte LThe nost effeciive tool for
zcliving the proble-. T'or:ryg the enzvuing ZSigcussion, 1t was
pﬁ;nt&d —ut ofnot o o dotendant ay Lhtherwiso wisoh, to ztand
mute and ot o wade oo nobLon IZro oz misirial; “he poopoced
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rule, according to M. o PonLoye e L@ Lowvvent doudle soewpardy
.t - . N s Ty

prosiems. Ta oa braicf disousgsron whach followed several

minor changes wore made to the propoescd drate and 1t vag
Tl v
1

suggected at perhaps the now ruie would be more

appropraately placed _amedrately after existing Rule 2C. 2.

The Reporte:r rndicated that the proposed rule woud

tentataive = 26, 2. Judge Keenan moved
t

that the 5 FruLEe gQOoVernlng rletrials e adcpted.
Judge Crow secorndea the wo*tion, which carried by a uvnanimous
volte,

S, Rule 32, Sentence and Judgment. The Reporter
indicated that the President’'s Comprehensive Yioclent Craime

Act of 199

o

cludes a proposed amendment Lo Rule 32(a)

(o
b

which would provide foxr a victim’'s raght of allocution in
sentencing of crames of violence or sexual abuse. Mr.
Pauley stated that the prcpo ed amendment would not provaide

any general right of a¢10uut10ﬂ to all vaictaims and that in
this instance there was incufficient time Lo go through the
normal Rule Enabling Acl proceszes. Judge Keenan noted that
this propo sal createz a potential slippery slope and that
the proposed change arbitrarily dictinguishes betveen
victims, 1n the following discussion, 1t was pointed out
that this propozal presents another inctance of the need to
communicate with Congress about relying upon the Rules

Enabling AcCt. Judge Keeton suggested that the Chairman of
the Executive Committee, Judge F‘ark, could organize and
present the Judicial Confere snce’s views te Congress on thas
problem. Mr. Pauley rnoted that the Department of Justice
felt no need to apologize for the proposal; ictims
currently only have i1ndirect access to *rial courts during
sentenc:ng and that the proposed change weuld improve
v1511w¢' attitudes about craiminal Jus ‘1re. Profezzor

Saltzburg indicated that he felt no sympathy for the
emergency nature of this legaiclation and moved that the
Committee communicate itz concerns to Congress. Mr. Xaras
seconded the molion which carried by a vote of 10-@ waith Mr.
Pau.ey abstaining. Prafezsor Saltzburg then moved that the
Committee postpone further conszideration cf this iszsue until
the next meebting. Judge Keenan seconded the wotion which
carried unanincasly. Judge Hodges appointed a Lbubcommittee
conzizting of Judge Deanda (Thair), Judge Everett, Professor
Saltzburg, and Mr. Mared to ztudy tae croposzar and report to
ihe Cormittee con 2tz finzings abt the Fall 19561 reeting.

12, Rules Lowveonang Cechion o204 Zuoe . Yo, Adzir
informed the Tommittes ftnat tne Ad-iniitrataive Tiface had
re-eived a Suggestion LLal o Lhe T.orent prattioe of ancluding
the warden'=z rave 1rn Lrnge CZaption Le RS SR AN SRVE-Ta N Accordang
to the plopioas, She protence oI the Waoden’o o nane on the
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caption carn cauie rezenkment againot the prizoner vithain the
prizon syztlem, w1, Adair explained that 28 U.5.C. § 2243
currently regquires that the ~ustodian of the applicant be
named as the respondent on the petition. Following very
brief discussion of the 1zswe, Judge Schlesinger moved that
the proposed amendment be rejected; Judge Keenan seconded
the motion. Tre vote to reject the proposas vas unanimous.

Iv. EVIDENCE RULES UNDER CONSIDERATION

A. Evidence Rules Approved by the Supreme Court

1. Federalr Rulc of Evidence 693. The Reporter
informed the Committee that the propcsed amendment to Rule
6£@9, which had been approved by the Supreme Court in the
Spring, 1950, had not been changed by Congress and vent into
oeffect on December 1, 1990.

2. Federal Rule of Evidence 4€4(Db). The Committee’s
proposed amendment to Rule 494(b’) which would require notice
of an intent to use extransic act evidence had been approved
by the Standing Committee, the Judicial Conference, and the
Supreme Court and vas currently before Congress. Barring
any changes to the proposed amendment, it will become
effective on December 1, 1991.

)

J. Federal Rule of Evidence 110Z2. The Repcrter also
informed the Committee that its technical amendment to
Federal Rule of Evidence 1102, which changed to reference
from 28 U.3.C. 2076 to 2072, had been approved by the
Supreme Tourt.

B. Proposed Evidence Rules Amendments

1. Fedoral Bules of Evaidence 412, et al. The
Reporter informed the Committee that Congreses i1s currently
considering the Violence Against Womren Act of 1931 (5. 13
which would arend Federal Rule of Lvidence 412 by adding a
provision for interlocutory appeals by eirther the government
or the defense. The legislation would alsc add Rule 4124
which woulid govern the ad-izsibiliity sf reputataion and
character evidence, Rule 412B whach woulid govern in civil
cases, and Rule 412 whaich woold Dar evidenze concerning the
clothing worn Dy a »iotin The Reporter also noted thal the
Women’'s Egual Cppovitonxiy Azt ol 18990 (.. 472) would add
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Rules 413, 414, and 11D, wnioho wlold cpoecifically permit
introducts Gf a defendant’s paot Sexual olfenses »n caval
and criminal caces.

In a lengthy dizcussgion, the Cowrmittes addresced the
iscue of comrunrcat.ng with Congress on the nee -d Lo comply
with the Rules Enabling Act.

Professor Saltz=turg noted that 1t hasg hecn proposed
that a =zeparate committiece be ecta lizhed te deal with the
rules of evidence. Hr. Pauley rezponded that
institutionally, a separate conraitltee was not required and
that he was concerned that because there 1= generally not
that much need for amendments to the rules of evidence that
the committee would find it necessary to create an agenda tlo
justify 1tz existence.

Profescor Saltzburg alee provided an 1n-depth overview
of how the Ruleg cf Evidence have been considered, notaing
that when Chief Justice Burger decided not to form a
separate Committee, 1L vwas generally understood and agreed
that the Advisory Committee on Criminal Rules would be the
primary body for congidering ar.d proposing amendnments to the
Rules of Evidence and that where the amendments impacted on
civil casgesg, coordination would be conducted with the Civil
Rules Committee. He cited the example of the extensive role
of the Committee in making the Rules of Evidence gendes
neutral an 1987.

Followaing braief discussion, Professor Saltzburg moved
that the Committee gostpone farther discussion of the
proposed Congressional amendments until the next meeting.

He noted that complicated guestions are raised by the
propogsals and deserve close attention. The =wotion waeg
ceconded by Mr. Marek and carried unanimious ly. Judge Hodges
indicated that he would apgpoxint a subcommittes to review the
Congressional amendmernts and report to the Cormittee at its
Fall 195! mnmeeting.

“. & )
indicated that he had, at
language which would crea
abuge victiws. The prc
prOVLelﬁg for an addita sund of una”a;;ablalty for

ts a end kule 824(b) by adding a newv
t r. Fauley moved that the
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the draft of the piop.oed 4.0 wousld be Sont Lo Lhe LiVis

Rulos Advivcory Jomalttoe.

3. Federa. RKule ot Evigence 70, The Committiee vwag
informed by the Reporter that the CJivil Ruleo Advisory
Committee was conoidering an ar endment to RULQ 732 whaich

would expand the abil: court in both caivil and
criminal cases Lo control the pres sentation of onpert

testaimoeny.

In @ lengthy discuscion of the 1ssue, the Zommitltee
generally agreed that there has been a proliaferation of
expert testimony and that judges are usually reluctant to

erclude oplnicon testimony. Judge DeAnda observed that
judges currently have the aut}Jrlty to control such
Lectimony. In pCCl{lCd¢ly reviewing the draft being
considered by the Civil Rules Committee, He. Pauley observed
that usge of the ter "substaniially" was amorphous but that
he generally cuyportcd attempts to laimit expert testimony in
civil cases. Professocr Saltzburg rnoted that the vords, "If

the Court finds, " add nothing to the Rule because it is
assumed in all of the Rules of Evidence that the court nust

reach certain conclusions beicre admitting =vidence,. He
then moved that the Committee aindicate that 1t was not in
favor of the amendment. Judge Everett seconded Lhe mection,

In discusesing the motion, Judge Keenan noted that there
would be problems with implementaing the rule but that he dad
not agree with the intent underly‘ng the proposal; he
suggested that perhaps the zubstance of the proposed
amendment should go intc the Rules of Cirvil Procedure.

Judge Huyett believed there was 3 need for the amendment.
Several members chbeserved that it would be urndesarable to
have a scparate Rule 702 for civil and craminal cages.
Frofesec. Saltzburg added that the amendme

necessary. The federal appellate ccurt &
guidance orn what showing 2 p:mponent of exp
must make. The Committes ultinmately voted 9 to 1
indaicate that 2
Hodgees 1ndicat

y

N

was not an favor of +the amendment.

t J
d that he wousd pass clong the Lommitiee’=

o

views to the Civil Rulws Cornrittee.
V. MISCELLANEQUS

N Preject orn Foral Huwiilgs
Commitiee s attenticn to bhe ansn
wnich authorizes tne Jodizial Con
constitutes a "final juigment” Lo .
§ 1221, he Adv.cory JloTitioe 2
~ocrdinating the project 1o Zeler
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e
191

rulings might be consadered final.

2. Cranging Referencec to Magictlrate N
indicated <hat with the assistance of Judge Zchleszinges,
Standing Committee would be acked to make technical

The Reporte

or

the

amendrments Lo the Rules of Craiminal Precedure to change the

term, "Urnited Statcz Magistrate" to "Unated States
Magistrate Judge.”

V1. DESIGNATION Q' TIME AND PLACE
OF NEXT HMEETING

The Crairmarn announced that the next meeling ol the
Commitiee will ke h

8, 1931.

eld in Tampa, Florada on Hovember 7 and



MEMO TO: Rdvisory Committee on Craiminal Rules

FROUM: Dave Schlueter, Reporter
RE : Draft of Minutes and Reendaents
DATE : June 7, 1991

Enclosed are coptites of the Minutes of the Committee’s May
1991 meeting 1n San Francisco and drafts of amendments to the
following Rules:

Rule 12(1), Production of Statements

Rule 16(a) (1), (b)(2), Disclosure of Experts

Rule &6.2, Production of Statements

Rule 26.3, Mistraial

Rule 32(f), Production of Statements

Rule 32.1, Production of Statements

Rule 4@(a), FAX transmiss1i0ons

Rule 41, FAX transmissions

Rule 46, Production of Statements

Rule 8, § 2255 Proceedings, Production of Gtatements

Would you please look these materials over at your earliest
convenience and pass along any suggestions to either Judge
Hodges or me at your earliest convenience, put not later than
Monday, June 17. That will give us a few days to finalize the
materials and prepare the Chairman’s Report to the Standing
Committee.

In doing some additional reading on the proposed
amendments to Rule 16, I noted that at least one commentator
nas suggested that the parties should be permitted to discover
the credentials or qualifications of the expert witness. See
Gianelli, Criminal Discovery, Scientific Evidence, and DNA, 44
Vand. L. Rev, 793 (19%1). And I expect that that suggestion
will be made 1n the public comments to the Rule. I would
suggest that the language in Rule 16 whach currently reads,
"shall provide...the name and address of any witness..." be
changed to read, "shall provide...the name, address, and
qualifications of any witness..." The Rdvisory Committee Note
currently raises the 1ssue by noting that once the reguesting
party has the expert's name and address, he or she can
interview the expert and learn those credentials. It would,
1in my view, be better to explacity set out the quali1faications
point 1n the Rule. The Advisory Committee Note could then be
amended to reflect a cross—-reference to Fed. R. Evid. 702.

At the suggestion of Judge Hodges, I have prepared two
drafts of the proposed amendments to Rule 16. Draft A
presents the version approved by the Committee at the May
meeting. Draft B includes the language concerning the
gqualifications of the expert and a slightly different version



of the Committee Note to reflect that language.

According to Judge Hodges, the "Russian veto" will be 1in
effect for this rule. That 1s, unless a majoraity of the
Committee i1ndice'es opposition to Draft B, 1t will be the
version forwarded to the Standing Committee.

Finally, you will notice that the last sentence of Rule

4@ (a) varies slightly from the version approved by the
Committee. There seemed to be some consensus that the
language approved at the meeting was awkward and after
considering a suggestion from Mr. Wilson, and consulting with
Judge Hodges, 1 recommend that the new language be approved as
presented 1n the draft. It makes no substantive change 1n the
intent of the Committee.



HINUTES
ADVISORY COMHITTEE
FEDERAL RULES OF CRIHMINAL PROCEDURE

May 13-14, 1991
San Francisco, California

The Advisory Committee on the federal Rules of Criminal
Procedure met in San Francisco, California on Hay 13 and 14,
1991. These minutes reflect the actions taken at that
meeting.

CALL TO ORDER

Judge Hodges called the meeting to order at S:00 a.nm.
on Monday, May 13, 1991 at the United States Courthouse in
San Francisco, California. The following personsg vere
present for all or a part of the meetaing:

Hon. Wm. Terrell Hodges, Chairman

Hon. James DeAnda

Hon. Sam A. Crow

Hon. Robinson O. Everett

Hon. Daniel H. Huyett, III

Hon. John F. Keenan

Hon. Harvey E. Schlesinger

Prof. Stephen A. Saltzburg

Mr. John Doar, Esgq.

Mr. Tom Karas, Esgq.

Mr. Edward Marek, Esq.

Mr. Roger Pauley, Jr., designee of Mr. Robert 5.
Mueller, 1II, Assistant Attorney General

David A. Schlueter

Also present were Hon. Robert Keeton, Chairman of the
Standing Committee on Rules of Practice and Procedure, Hon.
Charles ¥iggins of the Standing Committee, Mr. William
Wilson, Standing Committee member acting as liaison to the
Advisory Committee, Mr. Joseph Spaniol, Secretary to the
Standing Committee, Mr. David Adair, of the Administrative
Dffice, and Mr. James Eaglin from the Federal Judiciael
Center.

I. INTRODUCTIOHNS AND COHHENTS

Judge Hodges noted that all members vere present and
velcomed the guests attending the meeting. He pointed out
that he had spoken with the Administrative Office about the
problems associated with distributing the agends bhook at
leagst 30 days prior to the meeting and hoped that in the
future, that goal would be met.
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The Reporter noted that the rules governing Procedures
for the Conduct of Business by the Judicial Conference
Committees now permit the Standing Committee to implement
technical changes in the Rules without the need for public
comment.

The Reporter also explained that copies of the Drafting
Rules for Uniform or Model Acts which is followed by the
National Conference of Commissioners on Uniform State Lavs
had been included in the agenda book. Judge Keeton, the
Chairman of the Standing Committee had dietributed the rules
at the Standing Committee’s meeting in January 1991 and had
commended them to the various Advisory Committees in
drafting proposed amendments.

II. APPROVAL OF HINUTES

After the Committee had reviewved the minutes for the
November 1990 meeting, Judge Keenan moved that they be
appraved. Mr. Karas seconded the motion which carried
unanimously.

III. CRIMINAL RULE AHMENDHMENTS UNDER CONSIDERATIOH

A. Rules Approved by Supreme Court
(Effective Dec. 1, 199@)

1. The Reporter informed the Committee that its
amendments to Rule 41(a), Authority to Issue VYWarrant, had
not been changed or modified by Congress and had gone into
effect on December 1, 1990.

2. Similarly, Congress had failed to make any changes
to new Rule 58, Procedures for Misdemeanors and other Petty
Offenseg, and it too became effective on December 1, 199606.

B. Rules Approved by Supreme Court
(Effective Dec. 1, 1991)

The Reporter informed the Committee that its proposed
amendments to the following Rules had been approved by the
Standing Committee at its January 1991 meeting, by the
Judicial Conference at its Spring 1991 meeting and that the
Supreme Court had also approved the amendments and forvarded
them to Congress. Absent Congressional action, these
amendments will go into effect on December 1, 1991 :

1. Rule 16(a)(1)(A), Disclosure of Evidence by the
Government.

2. Rule 35(b), Reduction of Sentence.



Hay 1991 Hinutes 3
Advisory Committee on Criminal Rules

3. Rule 35(c), Correction of Sentence.
4, Ruies 32, 32.1, 46, 54(a), and 58, (Technical
Amendments).

C. Rules Approved by the Standing Conmittee
and Circulated for Public Comment

The Reporter indicated that there vere currently no
Rules out for public comment by the bench and the bar.

D. Rules Considered and Rejected
by the Standing Committee

Rule 24(b). Peremptory Challenges: The Committee vas
informed that the Standing Committee at its January 1991
meeting had considered and unanimously rejected the
Committee’s proposed amendment to Rule 24(b) wvhich would
have equalized the number of peremptory challenges in
capital and felony cases at 1@ and 6, resgpectively. The
Reporter pointed out that Congress (Section 232 of S. 472,
Women'’'s Equal Opportunity Act of 1991) was considering an
amendment to Rule 24(b) which would effect the same change.
Judge Hodges noted that there did not appear to be anything
more that could or should be done by the Committee. Other
Committee members voiced concern about the continuing
problems associated with adherence, or lack thereof, to the
Rules Enabling Act process and the inclination of Congress
to readily include proposed amendments in pending
legislation without permitting the Judicial Conference and
its Committees to review the need for such amendments.
Judge Keeton noted that this could be an on-going problem
given the relative ease of introducing amendments in
legislation. Mr. Pauley observed that there may be
different policy questions involved betveen amendments which
have never been considered by the Judicial Conference and
thoge which have been considered but have resulted in a
negative position. In the case of the latter, the proponent
of the amendment should be permitted to seek Congressional
change. In the case of the amendments to Rule 24(b) the
original proponent had been the American Bar Asgociation.
Mr. Adair pointed out that the Administrative Office had
communicated the Standing Committee’s rejection of proposed
amendments to Rule 24(b) to leaders in Congress.

E. Rulesz Under Consideration
by the Advisory Coummittiee
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1. Rules 3 et al, Use of Facsimile Machines. A
subcommittee composed of Judge Schlesinger {Chair), MNr.
Marek, and Mr. Pauley, reported to the Committee that it had
censidered the possibility of amending Rules 3, 4, 17, 40,
and 41 to permit filing of necessary papers and documentg by
Facsimile machines. Speaking for the Subcommittee, Judge
Schlesinger noted that it had spent some time discussing the
guestion of whether Facgimile machines should be used at all
for purposes of filing official documents. Rather than
making global changes to the Rules of Procedure to permit
such use, the Subcommittee was prepared to recommend that
only several Rules be amended to permit such use.

a. Rule 17, Subpoena. With regard to possible
amendments to Rule 17, Judge Schlesinger reported that the
Subcommittee was recommending that no change be made at this
time. He indicated that the Subcommittee had not been
presented with any actual or practical problems which would
require attention.

b. Rule 41, Search and Seizure. Judge Schlesinger
observed that permitting use of a Facsimile machine for
obtaining warrants would be helpful, for example, where an
officer was seeking an anticipatory warrant and was relying
on both written affidavits and oral testimony. Mr. HKarek
added that permitting use of facsimile machines in obtaining
search warrants would encourage officers to obtain one.
Following brief discussion, Judge Schlesinger moved that
Rule 41(c)(2)(A) be amended to permit use of facsimile
machinesg. Professor Saltzburg seconded the motion which
carried unanimously. In discussion which followed the
Committee briefly addressed the scope of the Committee Note
to the amendment and indicated that the purpose of the
amendment is to expand the authority of magistrates and
judges in considering electronic communications to issue
search varrants. In particular, the amendment will permit
supplementation of oral telephonic communications by written
material transmitted by facsimile machines.

With regard to Rules 41(c)(2)(B), Application,
41(c)(2)(C), Issuance, and 41i(g), Judge Schlesinger
indicated that the Subcommittee was not recommending any
changes because permitting use of facsimile machines under
those provisions would not save time and would present
problems and questions about the need to preserve the
facgimile copies.

c. Rule 40, Commitment to Another District. Judge
Schlesinger reported that although the Subcommittee had no
specific data on whether use of facesimile transmissions
vould save time in removal proceedings, it believed that it
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wvould be appropriate for the entire Committee to consider
the possibility. He noted that in cases vwhere the defendant
doeg not waive removal it may be necessary to await
production of the arrest warrant, or a certified copy of the
warrant. In those instances, use of facsimile transmigsion
could save time. Following brief discussion, Judge
Schlesinger moved that the last sentence of Rule 40@(a) be
amended to permit the federal magistrate to consider
facsimile transmissions of the arrest varrant or a certified
copy of the warrant. Mr. Pauley seconded the motion which
carried by a unanimous vote.

d. Rule 3, Complaint and Rule 4, Arrest Warrant or
Summong Upon Complaint. Judge Schlesinger indicated that
the Subcommittee by a vote of 2 to 1 had voted to oppose any
changes in Rules 3 and 4 which would permit use of
electronic transmission of information in obtaining arrest
warrants. Judge Keenan noted that it would make sense to
conform the procedures available for obtaining an arrest
warrant to those which could be used for search varrants.
Mr. Karas also voiced support for an amendment. Nr. Pauley
responded that he could not support the change; he wa=s
concerned about defense attacks on an arrest because police
had not used electronic means to obtain an arrest warrant.
Professor Saltzburg noted that the Supreme Court had not
required arrest warrants and noted that the opposition in
the past to permitting electronic or oral requests for
arrest warrants had rested on concerng about access to
warrants. An alternative might be, he observed, to
authorize, but not require, arrest warrants.

Mr. Marek moved that language be drafted for the
Committee’s November 1991 meeting which vwould amend Rules 3
and 4 to permit submission of complaints and requests for
arrest warrants by facsimile transmission. Professor
Saltzburg seconded the motion. The motion carried by a 9 to
> yote. The Chairman appointed a subcommittee consisting of
Judge Schlesinger (Chair), MNr. Pauley, and Mr. Marek to
draft the necesgsary language.

2. Rule 6(e)(2), General Rule of Secrecy. The
Reporter noted that Judge Keeton had forwvarded to the
Committee a letter from Judge Pratt concerning the lack of
secrecy of grand jury proceedings. In hig letter, Judge
Pratt suggested that the Committee consider investigating
compliance by prosecutors. During an extensive discussion
of Judge Pratt’s proposal, Mr. Pauley noted that the
Attorney General believes that leaks in grand jury
proceedings are abhorrent and that if a leak is identified,
gsevere administrative sanctions will follow. He added that
he had spoken with the Department of Professional
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Responsibility and that that office was not aware of any
gystematic violation of Rule 6(e)(2). An informal poll of
the Committee members tended to confirm that point. Mr.
Doar indicated that scme form of independent inquiry might
be appropriate and that there appeared to be some
ambiguities in Rule 6, a point claborated on by Mr. Pauley.
Judge Huyett indicated that regarding the focus of Judge
Pratt’s letter, it would be appropriate to ask the
Department of Justice to explain its actual practices in
dealirg with potential leaks. Judge Keeton observed that
although federal prosecutors are often thought to be the
leaks, that in fact the leaks come from other sources, such
as defense counsel cor the defendant. Judge Everett observed
that perhaps an addendum to the existing Committee Note for
Rule 6 might he appropriate. Mr. Marek indicated that there
might be a separation of powers question about the ability
of the judiciary to conduct investigations of grand jury
leaks. But Judge Hodges noted that if the trial judge finds
a leak, it may be punished through the court’s contempt
powers. Professor Saltzburg ultimately moved that the
Committee indicate to the Department of Justice that
although it rejected any investigation of Department of
Justice practices regarding grand jury leaks, it would like
the Department to provide information on its interpretation
of potential ambiguities in Rule 6(e)(2), specifically, the
language " matters occurring before the grand jury." Judge
Everett seconded the motion. Judge Keenan added that it
would be appropraate to also ask for specific examples of
administrative sanctions. Judge Hodges noted that the
request should first ask the Department to indicate what the
US Attorneys Manual says about the subject and then to
request information on the enforcement history in the
Department.

Judge Wiggins expressed strong reservations about
investigating the executive branch and Judge Hodges
responded that the Committee would not be investigating the
Department. Instead, the spirit of the moition would be to
ask the Department to share its policies with the Committee
to gee if it is conceivable that there is a need to amend
Rule 6. Followving additional brief discussion, Professor
Saltzburg amended this motion to state that the Committee
would consider this matter at its next meeting and to state
that the Committee did not believe that it had the
jurisdiction to investigate the Department of Justice. The
motion carried by 11 to @ with one abstention by Mr. Pauley.
Judge Hodges appointed a subcommittee consisting of Judge
Keenan (Chair), Mr. Doar, Judge Crov, and Mr. Pauley to look
into the problem and report to the Committee at its November
1991 meeting.
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3. Rule 11, Pleasg. Judge Hodges indicated that Judge
Keeton had presented a question of whether a trial Jjudge
could inform a defendant pleading guilty, without the
penefit of a plea agreement, of the probable sentence facing
him and the permit withdrawal of the plea if a more severe
sentence was required. Judge DeAnda noted that it would be
preferable to avoid a double hearing on the question of the
applicable guidelines. Mr. Pauley noted that the Department
of Justice was opposed to the possibility of amending the
Rules to provide for such judicial advice to the defendant.
First, it could result in abuses of the discovery process;
defendants could rely upon this proposed procedure as simply
another avenue of discovery. Second, once the initial
ruling would be made by the trial judge, the judge vould be
less inclined at the sentencing hearing to find facts
inconsistent with the inatial finding. Judge Keenan noted
that under Rule 32(d), judges could do now what Judge Keeton
was asking; a defendant upon learning that a particular
sentence guideline was or was not being used could request
the court for permission to withdraw the plea. Judge Keeton
generally concurred that the current rules could cover the
situation and stated his belief that the sentencing
guidelines have increased the number of contested cases.
Judge DeAnda observed that more and more lawyers should nov
know generally where a defendant’s sentence is likely to
fall. Judge Hodges noted that Rule 32(c) (1) calls for a
report by the probation officer and that 1t would be
preferable to hold only one hearing on the appropriate
sentence guideline. Judge Keenan moved to table the
proposal and Judge Crow seconded the motion. In the brief
discussion which followed, Judge Hodges noted that tabling
the matter would not foreclose consideration of gpecific
proposed amendments at the next meeting. The motion to
table carried by a margin of 8 to 1.

4, Rule 16(a), Disclosure of Evidence by the
Government. Judge Everett noted that a recent lav review
article had identified problems of the deifense discovering
the identity of nonscientific government expertsg, such as
accountants, vwho would testify at trial and that in the
process continuasnces were required. He believed that an
amendment to Rule 16 would alleviate the problem. Mr.
Pauley noted that the Department of Justice was not opposed
to any reciprocal discovery proposals but that it could not
support the proposed amendment. Profegsor Saltzburg voiced
gupport for the proposal and suggested that the proposed
amendment not include language vhich would permit the court
to order the deposition of an expert. Hr. Pauley asked that
any Committee Note include language that the prosecution
could seek an ex parte hearing on the eppropriateness of
disclosing its experts, as is currently covered in Rule
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16(d). It was also pointed cut that any proposed amendments
to Rule 16 should be circulated to the Advisory Committee on
Civil Rules which has been considering amendments to Federal
Rule of Evidence 702. Upon a motion by Professor Saltzburg,
and a second by Judge Keeton the Committee voted unanimously
to amend Rule 16 to provide for disclosure of experts.

3. Rule 24¢(c), Alternate Jurors. Judge Hodges
presented to the Committee the question of whether Rule
24(c) could be amended to permit the trial court to mesh
into one proceeding the selection of regular and alternate
Jurors. Following brief discussion about the benefits and
problems with such a procedure, no action was taken on the
matter.

6. Rule 26, Taking of Testimony. The Reporter
briefly introduced a proposal from the Standing Committee
that the various Advisory Committees consider amending their
respective rules to set time limits on various trial
proceedings. The proposal had been initiated by Judge
Keeton who had presented a draft of Rules of Proof and
Practice which included rules specifically setting time
limits on evidentiary hearings. The Reporter noted that one
rule which might be subject to an amendment would be Rule
26. He also noted that the Standing Committee had requested
that if a Committee was not inclined to amend its Rules,
that it should explain its rationale to the Standing
Committee.

Judge Keeton explained in more detail his thoughts for
amending craiminal and cavil rules to provide for moving
along the trial process. Mr. Marek noted his opposition to
such a sveeping change in criminal practice, and observed
that a lot more could be done to expedite the process, such
as amending Rule 16 to provide for better defense discovery
before trial. He alsc noted that setting specific time
limits could present confrontation clause problems by
limiting cross-examination and encouraging narrative
testimony.

Judge Huyett expressed support for such amendments but
indicated that specific time limits should be tried first in
civil trials. Judge Everett obgerved that there is already
a negative perception in the public’s eye that criminal
cageg are 8 rush to judgment and Judge DeAnda echoed Hr.
Marek’s concerns about constitutional problems. Profeggor
Saltzburg noted that the proposals vere intriguing but thet
amending the rules was perhaps not the begt golution because
that tends to limit the court’s options.



Hay 1991 Hinutes 9
Advisory Committee on Criminal Rules

Judge Hodges noted that perhaps the time had not yet
come for formal amendments and that the Committee could take
a vait and see attitude. In the meantime the Federal
Judicial Conference could consider pilot programs which
could further study the matter. He noted that the Report to
the Standing Committee should reflect the sense of the
Advisory Committee that it was not inclined to proposge any
time limit amendments to any Criminal Rules, However, the
Committee applauds the concept of adopring such amendments
in civil casees in the hope that favorable experience in the
those cases will ease the way for similar changes in
criminal practice, notwithstanding Sixth Amendment problems.

7. Rule 26.2, et al, Production of Statements of
Witnesses. Judge Huyett presented the written report of the
Subcomm:zttee which had been appointed to consider the
question of amending the Rules of Criminal Procedure to
provide for production of a witness’'s statements after the
witness had testified. The Subcommittee had consisted of
Judge Huyett (Chair), Mr. Karas, MNr. Marek, and Mr. Pauley.
The Subcommittee had ultimately recommended amendments to
Rules 26.2, 32(f), 32.1, 46, and Rule 8 of the Rules
Boverning & 2235 Hearings. Judge Huyett explained theat the
Subcommittee had considered and rejected adding a single new
rule which would accomplish the same result. He noted that
the bench and the bar looked to Rule 26.2 and that it could
continue to serve as a central reference for production of
witness statements.

a. Rule 26.2, Producticn of Statements of Witnesses.
The amendment to Rule 26.2 would add a subsection (g) which
would note that the Rule applies to more than just trial
testimony. Following braief discussion on the proposed
amendment to Rule 26.2, Judge Hodges obsgerved that Rule
26.2(d) should also be changed by dropping the words "in the
trial."” Mr. Pauley also requested that language be added to
the proposed amendment which would recognize that the rule
would not otherwvise require the prosecution to disclose the
name of its informants. On motion by Judge Huyett, seconded
by Mr. Marek, the Committee voted unanimousgly to amend Rule
26.2 as suggested by the Subcommittee. The Reporter
suggested that Mr. Pauley’s concerns about disclosure of
government informants could be addressed by adding language
to Rule 26.2(c) which specifically exempts privileged
information. Judge Huyett moved that the privilege language
be added to Rule 26.2(c). Following a second by Mr. Marek,
the Committee unanimously approved the addition of
appropriate language. Following additional discussion in
which it was pointed ocut that the "privilege" language in
Rule 12(i) was probably not required, Judge Schlesinger
moved that the privilege language be removed from that Rule.
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Judge Huyett seconded the motion which carried by a
unanimoug vote.

b. Rule 32(f), Production of Statements at Sentencand
Hearing. Following very brief discussion Judge Huyett moved

that Rule 32(f) be added to Rule 32 to provide that Rule
26.2(a)-(d) and (f) apply at sentencing hearings. Mr. Marek
seconded the motion which carried by 8 unanimous vote.

c. Rule 32.1(c), Production of Statements. Judge
Huyett also moved that Rule 32.1 be amended by adding
subsection (c), as proposed by the Subcommittee, which would
apply Rule 26.2(a)-(d) and (f) to revocation or modification
of probation or supervised release. Mr. Marek seconded the
motion. The Committee voted unanimously to adopt the
amendment.

d. Rule 46(i), Production of Statements. Judge
Huyett offered a brief explanation of the Subcommittee’s
proposal to amend Rule 46 by adding subsection (i) which
would require production of statements by witnesses who
testify at hearings to determine vhether a person should be
released from custody. Mr. Pauley expressed concerns about
requiring production of statements at a pretrial detention
hearing when files often do not include witness statements.
Mr. Marek noted that the rationale supporting the foregoing
amendments applied equally to pretrial hearings and that if
there are no statements, there is no need to produce them.
If such statements exist, it is not unduly burdensome to
obtain and produce them. It was generally agreed that the
problem of incomplete or missing statements should be
addressed in the Committee Note. Judge Huyett moved that
the proposed language from the Subcommittee be approved.

Mr. Marek seconded the motion, which carried by a vote of 7
to 4.

8. Rule 31.1, Mistrial. Mr. Pauley, on behalf of the
Department of Justice, requested that the Committee consider
adding Rule 31.1 which would require the trial court to
provide each side with an opportunity to comment on the
propriety of an order declaring a mistrial. Mr. Pauley
pointed out that recently two courts of appeals had
concluded that the trial court abused its discretion in
declaring a mistrial and that retrial was barred by the
Double Jeopardy Clause. This nev rule would hopefully

obviate such results. Judge Keenan questioned wvhether the
proposed nev rule vwould be the most effective tool for
solving the problem. During the ensuing discussion, it wvas

pointed out that a defendant may othervise wish to stand
mute and not make & motion for a mistrial; the proposed



Hay 1991 Hinutes 11
Advisory Committee on Criminal Rules

rule, according to Mr. Pauley, 1s to prevent double jeopardy
problems. In a brief discussion which followed several
minor changes were made to the proposed draft and it was
suggested that perhaps the new rule would be more
appropriately placed immediately after existing Rule 26. 2.
The Reporter indicated that the proposed rule would
tentatively be designated as Rule 26.3. Judge Keenan moved
that the proposed rule governing mistriale be adopted.

Judge Crow seconded the motion, which carried by a unanimous
vote.

9, Rule 32, Sentence and Judgment. The Reporter
indicated that the President’s Comprehensive Violent Crime
Act of 1991 includes a proposed amendment to Rule 32(a}
which would provide for a victim’s right of allocution in
sentencing of craimes of violence or sexual abuse. Mr.
Pauley stated that the proposed amendment would not provide
any general right of allocution tc all victims and that in
this instance there was insufficient time to go through the
normal Rule Enabling Act processes. Judge Keenan noted that
this proposal creates a potential slippery slope and that
the proposed change arbitrarily distinguishes between
victims. In the following discussion, it was pointed out
that this proposal presents another instance of the need to
communicate with Congress about relying upon the Rules
Enabling Act. Judge Keeton suggested that the Chairman of
the Executive Committee, Judge Clark, could organize and
present the Judicial Conference’s views to Congress on this
problem. Mr. Pauley noted that the Department of Justice
felt no need to apologize for the proposal; victims
currently only have indirect access to trial courts during
sentencing and that the proposed change vwould improve
victims’ attitudes about criminal justice. Profesgsor
Saltzburg indicated that he felt no sympathy for the
emergency nature of this legislation and moved that the
Committee communicate its concerns to Congress. MNr. Karas
seconded the motion which carried by a vote of 10-0 with Hr.
Pauley abstaining. Professor Saltzburg then moved that the
Committee postpone further consideration of this issgue until
the next meeting. Judge Keenan seconded the motion which
carried unanimously. Judge Hodges appointed a Subcommittee
consisting of Judge DeAnda (Chair), Judge Everett, Professor
Saltzburg, and Mr. Marek to study the proposal and report to
the Committee on its findings at the Fall 19391 meeting.

12. Ruleg Governing Section 2254 Caseg. Mr. Adair
informed the Committee that the Administrative Office had
received a suggestion that the current practice of including
the varden’s neme in the caption be discontinued, According
to the proposal, the presence of the verden’s name on the
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caption can cause resentment against the praisoner within the
prison system, Mr. Adair explained that 28 U.s5.C. § 2243
currently requires that the cuatodian of the applicant be
named as the respondent on the petition. Folleowing very
brief discussion of the issue, Judge Schlesinger moved that
the proposed amendment be rejected; Judge Keenan geconded
the motion. The vote <o reject the proposal was unanimous.

IV. EVIDENCE RULES UNDER CONSIDERATION

A. Evidence Rules Approved by the Supreme Court

1. Federal Rule of Evidence 6@9. The Reporter
informed the Committee that the proposed amendment to Rule
609, which had been approved by the Supreme Court in the
Spring, 1990, had not been changed by Congress and vent into
effect on December 1, 1990.

2. Federal Rule of Evidence 4Q4(b). The Committee's
proposed amendment to Rule 4@4(b) which would require notice
of an intent to use extrinsic act evidence had been approved
by the Standing Committee, the Judicial Conference, and the
Supreme Court and was currently before Congress. Barring
any changes to the proposed amendment, it will become
effective on December 1, 1991.

3. Federal Rule of Evidence 110Z2. The Reporter also
informed the Committee that its technical amendment to
Federal Rule of Evidence 1102, which changed to reference
from 28 U.S.C. 2076 to 2072, had been approved by the
Supreme Court.

B. Proposed Evidence Rules Amendments

1. Federal Rules of Evidence 412, et al. The
Reporter informed the Committee that Congress is currently
considering the Violence Against Women Act of 1991 (S, 13)
which would amend Federal Rule of Evidence 412 by adding a
provision for interlocutory appeals by either the government
or the defense. The legislation would also add Rule 412A
which would govern the admissibility of reputation and
character evidence, Rule 412B which would govern in civil
cases, and Rule 413 which would bar evidence concerning the
clothing worn by a victim, The Reporter also noted that the
Women’'s Equal Opportunity Act of 1991 (S. 472) would add
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Rulee 413, 414, and 415, which would specifically permit
introduction of a defendant’s past sexual offenseg 1n civil
and criminal cases.

In a lengthy discussion, the Committee addressed the
issue of communicating with Congress on the need to comply
with the Rules Enabling Act.

Professor Saltzburg noted that it has been proposed
that a separate committee be established to deal with the
rules of evidence. Mr. Pauley responded that
institutionally, a separate committee wvas not required and
that he was concerned that because there is generally not
that much need for amendments to the rules of evidence that
the committee would find it necessary to create an agendsas to
justify its existence.

Professor Saltzburg also provided an in-depth overview
of how the Rules of Evidence have been considered, noting
that when Chief Justice Burger decided not to form a
separate Committee, 1t was generally understood and agreed
that the Advisory Committee on Criminal Rules would be the
primary body for considering and propesing amendments to the
Rules of Evidence and that where the amendments impacted on
civil cases, coordination would be conducted with the Civil
Rules Committee,. He cited the example of the extensive role
of the Committee in making the Rules of Evidence gender
neutra.’ in 1987.

Following brief discussion, Professor Saltzburg moved
that the Committee postpone further discussion of the
proposed Congressional amendments until the next meeting.

He noted that complicated questions are raised by the
proposals and deserve close attention. The motion wvas
seconded by Mr. Marek and carried unanimously. Judge Hodges
indicated that he would appoint a subcommittee to reviev the
Congressional amendments and report to the Committee at ite
Fall 1991 meeting.

2. Federal Rule of Evidence 8@4. The Reporter
indicated that he had, at the Committee’s direction, drafted
language wvhich would created a hearsay exception for child
abuse victims. The proposal would amend Rule 804(a) by
providing for an additional ground of unavailability for
child declarants and would amend Rule 804(b) by adding a newv
subsection for child declarants. Mr. Pauley moved that the
matter be deferred in view of the fact that the Supreme
Court had agreed to hear a case raising the question of the
interrelationship between the Confrontation Clause and the
heersay exceptions. Mr. Marek seconded the motion which
carried by a unanimous vote. Judge Hodges indicated that




May 1991 Hinutes 14
Advisory Committee on Criminal Rules

the draft of the proposed rule would be sent to the Civil
Ruleg Advisory Committee.

3. Federal Rule of Evidence 70Z. The Committee was
informed by the Reporter that the Civil Rules Advisory
Committee was considering an amendment to Rule 702 which
would expand the ability of the court in both civil and
criminal cases to control the presentation of expert
testimony.

In a lengthy discussion of the issue, the Committee
generally agreed that there has been a proliferation of
expert testimony and that judges are usually reluctant to
exclude opinion testimony. Judge DeAnda observed that
judges currently have the authority to control such
testimony. In specifically reviewing the draft being
considered by the Civil Rules Committee, Mr. Pauley observed
that use of the term "substantially" was amorphous but that
he generally supported attempts to limit expert testimony in
civil cases. Professor Saltzburg noted that the words, "I1f
the Court finds," add nothing to the Rule because it is
assumed in all of the Rules of Evidence that the court must
reach certain conclueions before admitting evidence. He

then moved that the Committee indicate that it was not in
favor of the amendment. Judge Everett seconded the motion.

In discussing the motion, Judge Keenan noted that there
would be problems with implementing the rule but that he did
not agree with the intent underlying the proposal; he
suggested that perhaps the substance of the proposed
amendment should go into the Rules of Civil Procedure.

Judge Huyett believed there was a need for the amendment.
Several members cbserved that it would be undesirable to
have a separate Rule 702 for civil and criminal cases.
Professor Saltzburg added that the amendment wag not
necessary. The federal appellate courts have offered ample
guidance on vhat showing a proponent of expert testimony
must make. The Committee ultimately voted 9 to 1 to
indicate that it was not in favor of the amendment. Judge
Hodges indicated that he would pass along the Committee’'s
views to the Civil Rules Committee.

V. HISCELLAHEOUS

1. Project on Final Rulings. The Reporter drev the
Committee’s attention to the amendment to 28 U.S.C. § 2072
which authorizes the Judicial Conference to define what
constitutez a "final judgment” for the purposgses of 28 U.S.C.
§ 1291. The Advisory Committee on Appellate Rules will be
coordinating the project to determine wvhat district court
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rulings might be considered final.

2. Changing References to Magigtrates. The Reporter
indicated that with the assistance of Judge Schlesinger, the
Standing Committee would be asked to make technical
amendments to the Rules of Criminal Procedure to change the
term, "United States Magistrate” to "United States
Magistrate Judge."

VI. DESIGNATION OF TIME AND PLACE
. OF NEXT HEETIHG
The Chairman announced that the next meeting of the
Committee will be held in Tampa, Florida on November 7 and
8, 1991.



