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ADVISORY COMMITTEE ON RUL7S OF CRIMINAL PROCEDURE

UNITED STATES SUPREME COURT

WASHINGTON, D. C.

Monday, September 8, 1941.

The Advisory Committee met at 10:30 o'clock a. m., in room

147-B, Supreme Court Building, Washington, D. C., Arthur T.

Vanderbilt presiding.

Present: Arthur T. Vanderbilt, Chairman; James J. Robinson,

Reporter; Alexander Holtzoff, Secretary; George James Burke,

Frederick E. Crane, Gordon Dean, George H. Dession, Sheldon

Glueck, George Z. Medalie, Lester B. Orfield, Murray Seasongood,

J. 0. Seth, Herbert Wechsler, G.Aaron Youngquist, George F.

Longsdorf.

The Chairman. Gentlemen, it is my sorrowful duty to advise

you of the death last Friday of our colleague Newman F. Baker.

Professor Baker had been on sabbatical leave from his law

school during the second half of the academic year and had spent

considerable of his time assisting on a similar enterprise for

the State of Louisiana. Last Friday, with another member of the

faculty of the University of Louisiana, he was in an automobile

accident in which he was fatally injured.

It was my privilege to have worked two years with Mr.

Baker as a member of the National Committee on Traffic Law

Enforcement, and in the work of that committee I was very much

impressed with the wealth of his knowledge and his tremendous

ability to bring it to play on the problem in hand, as well as

his entire freedom from confidence in the sufficiency of his own
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opinion, and his willingness to listen to the ideas of others

who he must have felt were far less adequately informed than he.

I have asked Mr. Holtzoff to prepare a resolution, and if

you approve of it I suggest we adopt it without formal motion,

by standing. Mr. Holtzoff will read the resolution.

Mr. Holtzoff (reading):

"Professor Newman F. Baker, of Northwestern

University Law School, a member of the Advisory Committee

on Federal Rules of Criminal Procedure, met with a tragic

and untimely death in an automobile accident on September

5, 1941.

"By his accomplishments in the field of criminal law

and procedure Professor Baker had made constructive con-

tributions of permanent value to the advancement of the

administration of justice. By his affable personality

and sterling qualities he had endeared himself to those

who had the good fortune to be acquainted with him.

"Resolved, That the Advisory Committee on Federal

Rules of Criminal Procedure hereby expresses its profound

sorrow at Professor Baker's death and extends it deep

sympathy to his family.

"Resolved, That copies of these resolutions be

forwarded to Professor Baker's widow."

(All the committee members rose.)

The Chairman. The motion is carried.

There are just one or two preliminary matters that we

should take up. First, what is your pleasure as to the hours

of our sessions? I should like to recommend tentatively that
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we sit from 9:30 until 12:30, 1:30 to 4:30, and then, because

there are quite a few matters of routine that must be attended

to by the Reporter, the Secretary, and the Chairman, that we

resume, say, at 8 and go on to 10 at night. Is that too heavy

a session? (Silence.) If that meets with approval, will some-

body make a motion?

Mr. Seth. I so move.

Mr. Longsdorf. I second it.

The Chairman. It has been moved and seconded. All those

in favor will say aye. (A chorus of ayes.) Those opposed will

say no. (Silence.) Carried.

The stenographer requests that we continue to occupy

throughout the sessions the same seats so as to facilitate his

work, and that has the added advantage that I think we may then

leave our notes and other papers here overnight if we so desire.

The question as to how we may best proceed with our work

has been given some attention by the Reporter and the Secretary,

and the suggestion is made that we proceed through and discuss

rule by rule, not reading the rule but calling on the Reporter

in the first instance to bring to our attention any points that

he thinks deserve special consideration, and then afford an

opportunity to each member of the committee who desires to

2 comment on the rule. After we have gone through all the rules

in that fashion we might then give each member of the committee

an opportunity to suggest further rules or any changes in the

present rules that have occurred to each of us as a result of

going over the entire body of the rules. If that meets with

approval I suggest that Mr. Robinson start with Rule 1.

RULE 1
Mr. Robinson. Chairman Vanderbilt and members of the
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Advisory Committee, I think that two or three members of the

committee have just received their book in which is contained

the tentative draft of the rules, due to their absence from

their usual home addresses. It might be well, then, to notice

at the outset, especially for their attention, the letter which

went with the rules, just ahead of the table of contents. You

will observe that the organizational books are to have the draft

rules on the right-hand pages. Opposite the draft rule, on

the left-hand page, have been collected the civil rule to which

the criminal rule corresponds, and in some cases which the

criminal rule duplicates. That is a fundamental principle that

has been followed in preparing this tentative draft for your

consideration: that is, to follow as closely as possible the

organization and so far as possible the content of the civil

rule in preparing the criminal rule.

The reason for that policy, or the reasons, are at least

two. In the first place, the civil rules, as we know, have won

a deserved prestige. There is no reason why the criminal rules

might not well follow as closely as possible the plan and con-

tent of the civil rules and in that way gain some of the same

confidence which has been afforded the civil rules. In the

second place, I think it is the object of all of us to attract

into the practice in criminal cases as many as possible of the

lawyers whose practice frequently is exclusively on the civil

side. It would seem that it would be some contribution toward

that end if the criminal rules can be made as closely as possi-

ble like the civil rules. There are other reasons which would

occur to you, I think.

Carrying out that idea in a purely mechanical respect, the
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effort has been made to use the same number for the criminal

rule which is the number of the civil rule to which the criminal

rule corresponds or which it duplicates. Obviously there are

some civil rules to which no criminal rule can be drawn by

analogy or as a parallel rule. For that reason, at the head of

the table of contents I have prepared a substituted page which

explains a little more clearly the organization so far as the

number of the rules is concerned, and I would suggest that this

substituted page be used by you instead of the table of contents

page which came out with your materials.

You will find at the head of the table of contents page,

which was placed before you, I believe, as new material this

morning, the paragraph beginning:

"The criminal rules follow as closely as possible

in organization, in numbering and in substance the Federal

Rules of Civil Procedure. The criminal rules omit those

civil rule numbers which designate civil rules which are

not duplicated by criminal rules--"

Mr. Longsdorf. Inhere is this you are reading from?

Mr. Robinson. It is from the substitute page headed

"Table of Contents." It is in your material this morning; you

will find it right on top, your second page there.

Mr. Lagsdorf. Thank you.

Mr. Robinson (reading):

"The criminal rules follow as closely as possible

in organization, in numbering and in substance the Federal

Rules of Civil Procedure. The criminal rules omit those
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civil rule numbers which designate civil rules which are

not duplicated by criminal rules or to which no criminal

rules correspond in title or in function. This draft of

the criminal rules also omits a few civil rule numbers

for which analogous criminal rules are in preparation."

That explanation is necessary for this reason, among others:

I want you to understand that this draft has been prepared with

the idea of carrying that parallelism as far as possible; and

one of the first questions, then, that I want the committee to

consider and to advise the Reporter concerning is the question

of the extent to which the tentative criminal rule meets that

principle. Therefore this draft is submitted to you for your

very full and free criticism. I suppose I need not say that,

but so far as the Reporter is concerned I want you to know that

what is desired is your very complete analysis of the proposed

rule with that question in mind: whether or not it does meet

as closely as possible the comparable civil situation as indi-

cated by the civil rule. And to the extent that it does not I

hope that your corrections will be abundant; and to the extent

that it tries to do so and perhaps you think should not do so,

I likewise hope your criticisms will be ample.

But furtherfon that letter of introduction, you will

notice that constitutional and statutory provisions and pro-

posals such as those of the American Law Institute Code are

placed on the left-hand side opposite the proposed criminal

3 rule, and then the recommendations likewise follow on the pages

on the right-hand side.

Now, as to Rule i, the comparable civil rule on the left-
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hand side, of course, provided that law and equity should be

dealt with uniformly. Well, that will be Rule 2.

Rule 1 of the civil rules dealt with the scope of the rules.

You will notice the comparable criminal rule on the right. Rule

1 need not be read, of course, but in line 3 that blank will be

filled in with a number, 81. Rule 81 is a rule which will take

up exceptions, which will be worked out as we work out the

criminal rules. Obviously there will be proceedings of a crim-

inal nature to which these rules will not apply, just as there

are proceedings of a civil nature to which the civil rules did

not apply; and in both cases Rule 81 is the rule which will take

up exceptions. When we get to 81 a little later we shall find

that the exceptions in the civil rules were quite numerous. We

have reason to think they will be just as numerous in the crim-

inal rules.

Now, Rule 2.

Mr. Glueck. May I inquire?

Mr. Robinson. Yes.

Mr. Glueck. You notice that the statute opposite goes into

some detail as to the courts involved, the jurisdiction. I was

wondering whether the expression "district courts of the United

States" is ample to cover that whole situation.

Mr. Holtzoff. I do not think it is, and it occurs to me

that perhaps we ought to say "district courts of the United

States and district courts of Alaska, Hawaii, Puerto Rico, the

Canal Zone, Virgin Islands, Supreme Court of Hawaii, Puerto Rico,

and the United States Court of China."

I should like to say this, that in connection with the

civil rules this provision did give rise to a little difficulty,
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because Hawaii and Puerto Rico found themselves outside the scope

of the civil rules, and they were rather chagrined by that fact.

The Puerto Rican people, particularly, are exceedingly anxious

that any rules that we adopt here should be extended to Puerto

Rico, and I would say that by the same token they should be

applicable in the Hawaiian Islands, Alaska certainly, and

possibly in the other insular possessions.

Mr. Robinson. Is there further comment?

Mr. Longsdorf. Mr. Chairman, I should like to put in

another word supplementing what Mr. Holtzoff said. Now, the

criminal procedure and the penal codes of Alaska, at least, take

in other crimes than those defined in the United States Code.

In other words, the ordinary crimes are also covered by the

Alaska Code, and the same court tries violations of them. The

applicability of these rules to that class of cases might very

well have the consideration of the committee. I do not know

that any alteration is required.

Mr. Holtzoff. May I venture this suggestion: that the same

situation exists in the District of Columbia.

Mr. Lcrigsdorf. Yes. And in Puerto Rico.

Mr. Holtzoff. Well, not in Puerto Rico.

Mr. Longsdorf. Doesn't it?

Mr. Holtzoff. Because in Puerto Rico there is a local

court, but in the District of Columbia the United States District

Court tries all cases under the United States Code.

Mr. Longsdorf. Yes.

Mr. Holtzoff. And also under the District of Columbia Code.

Mr. Longsdorf. Yes.

Mr. Holtzoff. And the same procedure, the federal procedure,



9

o9

is used in both cases.

Mr. L:Qngsdorf. No; in Hawaii that is not quite true.

Mr. Holtzoff. And therefore there is no difficulty that

arises out of that, and I daresay the same would work out in

Alaska.

Mr. L-ongsdorf. I merely want to raise the question; that

is all.

Mr. Holtzoff. Yes, I understand.

Mr. Robinson. In connection with that suggestion or those

suggestions we wish, of course, to keep in mind constantly the

admonition of Chief Justice Hughes. I think that the principal

instruction that he has given us is, "Make them brief and simple."

I should hate to start out with a catalog of Hawaii and Puerto

Rico and other points east, south, north, and west if it can be

avoided in that first rule; and therefore I take it that the

suggestion would be that in Rule 1 we might add, say, in line 3

"with the additions and exceptions stated in Rule 81,1" something

to that effect.

Mr. Glueck. You would then list these things in Rule 81?

Mr. Robinson. Yes, rather than destroy our brevity here

in Rule 1 by a geographical catalog.

Mr. Glueck. But would you not increase Rule 81 by the

exact amount cut out of Rule 1?

Mr. Robinson. That would be all right; that is back toward

the end of the rules.

Mr. Holtzoff. Personally, I should rather see it in the

beginning so that when you first start reading the rules you

know what this code is.

Mr. Robinson. It would be interesting to the Hawaiians,
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I am sure.

Mr. Youngquist. Mr. Chairman, I do not like inclusion by

reference, but would it do to say in Rule 1 "district courts

referred to in the Act of June 29, 1940"?

Mr. Holtzoff. That cures it.

The Chairman. I think that is a happy suggestion because

it avoids a catalog and yet embodies the resolution.

Mr. Robinson. The amendment, then, Mr. Youngquist, would

be in line 2.

The Chairman. That is right.

Mr. Youngquist. I do not have the phraseology.

Mr. Holtzoff. After the words "United States", "referred

to in the Act of June 29, 1940." I am just wondering.

Mr. Longsdorf. Will Mr. Holtzoff read that proposal?

Mr. Seasongood. What is going in now?

Mr. Holtzoff. In line 2, after the words "United States"

insert "referred to in the Act of June 29, 1940."

Mr. Robinson. With perhaps the U. S. C. citation.

Mr. Holtzoff. Yes, citation to the United States Code.

In parentheses "United States Code, Title 28, section 723a-1."

Mr. Seasongood. Mr. Chairman, I do not want to be fussy,

but it seems to me it is just about as simple to write them in,

so you can read them right there, rather than to refer to some

other statute that you have to look up and see what is included.

The Chairman. I have this thought in mind as against that:

this may be a shifting group, of course, here; there is some

talk now of abandoning the court in China. I think it might

vary with the scope of the enabling act.

Mr. Seasongood. Then you would have to change it anyway,
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because if you refer to the act it would refer to the situation

as it is now, would it not?

Mr. Robinson. I understand, Mr. Seasongood, there is an

erroneous addition to the courts in that statute, also, which

we would not want to repeat. One or two are included to which

these rules really do not apply: the Supreme Courts of Hawaii

and Puerto Rico.

The Chairman. I think these were included in the enabling

act in the event that it should be desired to apply these rules,

but I doubt whether they should be made applicable. The only

rules that would apply to those courts would be the appellate

rules.

Mr. Robinson. That is right. And we are not drafting those

yet.

Mr. Glueck. Of course there might be another possibility,

Mr. Chairman, if you wanted to use some brief expression such

as "and such other courts which have original final jurisdiction

in United States matters," or something of that sort. I do not

want to suggest that as an exact phraseology.

Mr. Holtzoff. If we have a definition like that, perhaps

we shall have less room for controversy if we would enumerate

the courts.

Mr. Glueck. We should probably have appeals on what that

covers.

Mr. Holtzoff. Yes.

Mr. Robinson. May I make a suggestion on this at this

point: I should like to have, in redrafting this thing, your

suggestions in writing. Mr. Youngquist, Mr. Glueck, and others

who have made suggestions, I should like you to write them down
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on these forms which have been prepared for your use--and I hope

they are in each place--on the number of the proposed rule, sub-

ject heading of the rule. They were prepared principally for

your own use in carrying them with you. Have they not been

5 placed there?

Mr. Holtzoff. No.

Mr. Seasongood. They are in this bound volume.

Mr. Robinson. There is just one there, so these you can

write on, you see.

Mr. Crane. Why do they not say "United States courts and

insular possessions'?

Mr. Robinson. Why do you not write that down, Judge Crane,

so I shall be sure to have it?

The Chairman. Now are there any further suggestions on

this point?

Mr. Youngquist. I have a question. The rules, I take it,

refer to the proceedings before the United States commissioners.

Is the office of the comm-Issioner such a part of the district

court that it would be included?

Mr. Holtzoff. I think so. The United States commissioners

are regarded as appointees of these courts.

Mr. Robinson. The plan there, Mr. Youngquist--and I dis-

cussed it with Mr. Holtzoff, and I understand that others, too,

feel that it would be acceptable at least tentatively for your

consideration--is to place matters such as proceedings before

United States commissioners and other proceedings of that nature

in a section which will correspond to chapter 8 of the civil

rules. You notice in chapter 8 that deals with provisional and

final remedies and special proceedings. We shall extend that a
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little bit. There, again, our thought on it so far has been

that it would not be wise to divert attention and to consume

space right at the start of the rules by referring to proceedings

before United States commissioners and dealing with them in full,

but rather to wait until a section which begins with Rule 64,

and following, to take up that point.

Mr. Holtzoff. I think Mr. Youngquist's question, as I

interpret it, was whether in the definition of the scope, under

Rule 1, "district courts" is broad enough to include commission-

ers. Was that not your question?

Mr. Youngquist. Yes.

Mr. Holtzoff. Or did I misunderstand it?

Yr. Youngquist. No. That really was the question.

Mr. Dean. I have the same question, Mr. Chairman.

Mr. Youngquist. Of petit court proceedings.

Mr. Robinson. And that is why we wished to prepare that

for you in this section on special proceedings and preliminary

proceedings, grand jury proceedings, removal, extradition,

search and seizure, possibly habeas corpus, possibly criminal

contempt of court.

Mr. Seth. Bail.

Mr. Robinson. Bail.

Mr. Youngquist. Then trial of petit offenses comes earlier

in section 16.

Mr. Robinson. Chronologically it would, would it not?

The Chairman. I was wondering, Mr. Robinson, if the

situation is not a bit controlled by the language of our

enabling act, which refers expressly to the proceedings in the

district courts, and then "and in proceedings before United
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States commissioners," obviously distinguishing them there; and

if we confine our rules in Rule 1, dealing with scope, to the

district courts, someone is certainly going to argue that the

other group of cases is out.

Mr. Robinson. Yes. The amendment, then, Mr. Youngquist,

might be that in line 2, after "district courts" you would say

"and proceedings before United States commissioners."

Mr. Youngquist. "procedure in the district courts and

before United States commissioners".

Mr. Seth. Now the federal statute provides for justices

of the peace and district court judges and mayors to act as

committing magistrates. Had you better limit it to United

States commissioners?

Mr. Holtzoff. Why not say "before committing magistrates"?

Mr. Seth. We cannot change the statute.

Mr. Dession. Would it not simplify it some to incorporate

the words of the statute beginning with "including district

6 courts" and so on, and ending with "before United States com-

missioners"?

Mr. Glueck. It seems to me that is the solution of several

of these difficulties.

Mr. Holtzoff. What is it?

Mr. Glueck. To take the exact wording of this enabling act

as it is applicable.

Mr. Holtzoff. Yes.

Mr. Glueck. It would be a little bit longer, but I think

it would gain a great deal in clarity.

Mr. Crane. When you get back to what you propose and refer

to the act, the enabling act, without quoting at all,--



15

o15

Mr. Robinson. It seems to me you may.

Mr. Crane. "Courts of the United States referred to in the

Act of June 29, 1940."

Mr. Glueck. I have not had much chance to read these rules,

but I observe some provisions here pertaining to what takes place

inside the United States attorney's office.

Mr. Holtzoff. No.

Mr. Glueck. There are none?

Mr. Holtzoff. No, and that would not be within the scope

of the enabling act.

Mr. Glueck. I wanted to be sure of that.

Mr. Dean. Mr. Chairman, I have one suggestion in that

connection. It seems to me that we may not wish to make all

these rules applicable to United States commissioners, partic-

ularly those rules dealing with pleadings, and so forth; and we

might, therefore, in line 2, say "and, where so indicated,

before United States commissioners," and the rule itself would

use the word "commissioner."

The Chairman. I think that is a very pertinent suggestion.

Mr. Dession. I think that is a good idea.

Mr. Longsdorf. Mr. Chairman, might this be accomplished by

changing the suggested words "referred to" to something like

this: "to the extent provided in the Act of June 29, 1940"?

"To the extent provided" would take in all the courts there

referred to. Perhaps it would be a little bit less strong than

identification of them by name, but it would be certainly just

as broad as the enabling act was.

Mr. Holtzoff. May I venture this suggestion, Mr. Chairman:

that if we agree now as to the substance of what we want to
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accomplish we might leave to the Reporter the exact phraseology,

rather than to work it out at the committee meeting.

The Chairman. I think we would make more progress if we

took that course. As I gather, the consensus of opinion is that

this rule should in some way indicate that it refers to or

covers the insular courts and also proceedings before United

States commissioners when the rules specifically refer to the

commissioners. Is that our consensus on the matter?

Mr. Holtzoff. Yes.

The Chairman. If so, we shall leave it to the Reporter to

present a revised rule in that form.

Mr. Seasongood. Mr. Chairman, I do not know anything about

the law of these different places; may I ask, is there anything

peculiar in any of these laws? Has a study been made to see

whether the rules might not be applicable as written?

Mr. Holtzoff. Yes. There is nothing peculiar, so far as

procedure is concerned, in Puerto Rico and Hawaii or Alaska.

Mr. Seasongood. The Canal Zone, the Virgin Islands?

Mr. Holtzoff. In courts of the United States. Well, in

the United States Court for China they have no grand jury; they

proceed by information. And it may be necessary to make some

exception here and there.

Mr. Seasongood. Yes?

Mr. Holtzoff. But you would not have to do that in your

Rule 1; but in there as you go along you might have to put in

an exception.

The Chairman. Would you note that, Mr. Holtzoff, as an

item with reference to this rule?

Mr. holtzoff. Yes.
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The Chairman. Is there anything further, gentlemen, on

Rule 1?

(There was no response.)

The Chairman. If not, we shall move forward to Rule 2,

Mr. Robinson.

RULE 2

Mr. Robinson. I think Rule 2 has already been explained.

7 The Chairman. I think the notion of keeping the parallel

numbering of the two sets of rules, civil and criminal, is a

splendid one. I have a doubt in my own mind as to how it is

going to work out, whether it may not mean too much warping and

twisting of our rule, but I think we can start with it tentative-

ly and see how it materializes.

Mr. Glueck. May I inquire, Mr. Robinson, whether it entails

any too great warping, to the extent of changing the procedural

steps chronologically?

Mr. Robinson. The answer, I believe, would include the

fact that there would be some civil rule numbers for which there

will be no comparable criminal rule numbers. We just omit

entirely certain numbers as we go from 1 to 86.

The Chairman. That does not bother me. The other portion

of Mr. Glueck's question does.

Mr. Robinson. Yes. Now, I think you will find a case or

two where that has occurred, and that is one job of this

committee, to protect the rules against any warping and twisting

in order to bring about a comparability which really should not

be attempted.

The Chairman. Might it be avoided by the use of Rule 79a
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or 79-1/2, or something like that, so as to attain the object

you have in mind of parallelism and yet not do any warping to

our own rules?

Mr. Robinson. Yes. Sometimes an extra paragraph or sub-

division heading has been added; there has been some of that.

Mr. Glueck. Well, we shall see that as we approach it.

The Chairman. Yes.

Mr. Medalie. Would it not be a good idea to leave out the

first sentence of Rule 2? The sixth sentence tells you what you

want to know.

Mr. Holtzoff. I would be inclined to agree with that.

The Chairman. Well, might we leave that in the form of a

caveat there, depending on how this plan does work out?

Mr. Wechsler. Mr. Chairman, I have one point which cuts

to the second sentence, which troubles me. The object of the

second sentence is to secure interpretation in accordance with

the interpretation of the civil rules and presumably to incorpor-

ate into the interpretative job here the policies that achieve

dominance in the work on the civil rules. Now, without express-

ing a judgment as to whether that is wise or unwise, because I

do not know enough about the civil rules and the grim detail that

they present, nevertheless a priori it seems to me to be ques-

tionable, because we are dealing with situations in criminal

cases in which the dominant policies may well be different. I

hesitate to see the blanket incorporation of all policies that

achieve dominance in connection with the civil rules here.

Take a matter as simple as the problem of depositions. In

civil proceedings it may well be that speed and simplicity and

economy may be and ought to be the guiding considerations. As
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soon as you turn to the criminal side you have other values

asserting themselves.

Mr. icngsdorf. That is the trouble.

Mr. Glueck. I have the same doubts with reference to the

term "speed." In some steps of procedure speed is necessary,

and in others it might do a lot of harm.

Mr. Robinson. And the Constitution says "a speedy trial."

Mr. Glueck. Of course that pertains largely to delays

before you actually go to trial.

Mr. Holtzoff. I think that is what is intended by the use

of the word "speed" here.

Mr. Glueck. You mean in the constitutional sense?

Mr. Holtzoff. Yes. After all, what we are trying to

attain, or one thing we are trying to attain, is to avoid

dilatoriness in the administration of criminal law.

Mr. Glueck. Well, dilatoriness as a whole, but it may help,

and I am sure Mvr. Medalie could give plenty of instances where

it is desirable in certain steps of the proceedings in certain

cases,to slow up rather than speed up.

Mr. Holtzoff. I do not know.

Mr. Glueck. Do you not agree with that!

Mr. Youngquist. I do not think there is much danger from

the use of the word "speed." We have before it the word "just";

the two must be construed together.

Mr. Medalie. I think "speed" originally meant that you

could not throw a defendant in jail and keep him there for three

years before you chose to try him. The word "speedy" referring

to criminal law is put in for the purpose of protecting the

defendants against an arbitrary government. Now, as things have
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8 changed it has gotten into the public mind that the defendant

delays the trial. I can say practically, the defendant does not

delay the trial. Delays in criminal cases are usually due to the

fact that the government is either not prepared or does not deem

it expedient to go to trial. The newspaper editorials to the

contrary, but they do not state the fact.

Mr. Holtzoff, is that not so?

Mr. Holtzoff. That is so in the big metropolitan centers,

but that is not always so in the rural districts, and they pre-

dominate in numbers, where by mechanical filing of a demurrer a

defendant could throw a case over the term and get three or six

months' time. He cannot do that in the southern district or

eastern district of New York, but he can do it in the rural

districts, and 75 percent of the federal courts are held in the

rural sections where they have either two or four terms of court,

and each term lasts about a week.

Mr. Medalie. I know, but the fault is the judge's, not the

law's or procedure's. A judge who thinks that when a demurrer

is filed he must take a vacation to pass on it is just obstructing

justice himself.

Mr. Holtzoff. Oh, I agree with that.

Mr. Medalie. The fellow who files the demurrer has not

obstructed justice. The average demurrer can be decided right

at the session at which it is presented and that very morning.

Mr. Holtzoff. Yes, but what I meant was that there is an

opportunity under the present procedure for defendants to delay

trial if they have the type of judges who yield to that type of

tactics.

Mr. Medalie. Is there anything in any rule that can
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obviate that? Can you make a judge decide a thing presented to

him faster than he wants to?

Mr. Holtzoff. No.

Mr. Crane. This only expresses an intent upon the part of

those who have drafted these rules or the rules themselves. It

expresses an intent, and I cannot see anything the matter with

it.

Mr. Longsdorf. Mr. Chairman, before we leave that second

sentence I should like t o say that it reminds me a great deal of

that miscalled statute, the conformity act. Now, doing what?

Do we want to say "as closely as possible" or "as near as may

be," or don't we care which?

Mr. Holtzoff. "As near as may be," of course, is the

phraseology of the conformity statute; is that what you have in

mind?

Mr. •Dsdorf. Yes.

The Chairman. My trouble is more fundamental than that.

I am saying it from the same point of view as Professor

Wechsler does, that the problems of criminal law I think are

quite different from some of the problems of civil law.

Mr. Longsdorf. I agree with that, too, of course.

The Chairman. And I am still in favor of having the rules

go parallel by number, but do we want to incorporate by refer-

ence all the decisions which have been rendered, as Mr. Holtzoff

reports to us each week, which we try to read but do not always

keep up with, into these what we hope will be very simple rules?

Mr. Laigsdorf . No.

Mr. Holtzoff. I am wondering whether there is any need for

Rule 2 at all, whether we could not just leave out Rule 2.
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Mr. Glueck. Yes, I was going to suggest that, because it

seems to me that your first sentence, at least, pertains to

something you put into your commentary, into your note to

section 1 or into your introductory remarks, just as you did in

this letter here.

Mr. Holtzoff. I am impressed very much with the fact that

the problems of criminal procedure are so different, the work

in criminal cases so different from trying a civil case, that it

would be dangerous to tie the criminal rules too strongly to the

civil rules, either textually or by rule of construction, such

as the second sentence proposes.

Mr. Medalie. I cannot help making one comment about that.

These rules of civil procedure have had technical constructions

by many district judges, and they are nat the subject of review;

is that not so?

Mr. Longsdorf. Yes.

Mr. Holtzoff. It is so.

9 Mr. Medalie. Not always have they been liberal in their

interpretation.

Mr. Holtzoff. It is so in the southern district of New

York, but-.the judgas in the eastern distrle4-they have been a

little more technical than some of the judg s.

Mr. Medalie. Of course, by filing them in the Federal

Supplement they take up a lot of space.

Mr. Holtzoff. They do.

Mr. Medalie. And therefore supposedly carry weight. Now,

on the other hand, in the criminal law, both pleading and pro-

cedure, the fact is that the judges have paid no attention to

the ancient rules of pleading, generally speaking, and prac-
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tically no attention to rules of proceeding, and very rarely is

there a reversal because of such an attitude. Now, there is an

advantage at this moment in the administration of federal crim-

inal law, and that is that it is more anarchical and not bound by

rules, which the civil procedure has been. In other words, they

are free: they can decide against the defendant when he has no

merit, with no technicality, and they still do; and I am wonder-

ing whether our conformity provision is not going to hamper the

present free and easy administration of federal criminal law,

which normally results in the conviction of the guilty speedily.

Mr. Holtzoff. I move that we strike out Rule 2. I am \

suggesting that to bring the discussion to a head.

Mr, Seth. I second the motion.

The Chairman. The motion has been made and seconded to

strike out Rule 2. All those in favor will say aye.

(There was a chorus of ayes.)

The Chairman. Opposed, no.

(There was no response.)

The Chairman. Carried.

Rule 3.

RULE 3

Mr. Robinson. You have read that rule. I do not know

that any extended explanation is necessary. "A criminal pro-

ceeding is commenced by filing a written accusation with the

court." obviously applies to district courts. Now, it has been

suggested again, by Mr. Holtzoff I believe, that after the word

"filing" there should be inserted "a complaint with the

committing magistrate or a written accusation with the court."
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That, of course, again is subject to your will on the matter and

subject also to the explanation I gave mr. Youngquist a moment

ago, that we might as far as possible keep procedure before the

committing magistrates in a separate section in the interest of

brevity. Of course there are arguments the other way, and as I

see it it is immaterial whether it be placed in here, or what.

Mr. Holtzoff. I should like to make this suggestion: that

I think it is perhaps erroneous to say that a criminal proceeding

is commenced by filing an accusation with the court. That is

true where the United States attorney files the information,

nothing having gone before, or where he takes a case to the

grand jury without a preliminary hearing before the commissioner;

but 90 percent of criminal cases are commenced by proceedings

before the United States commissioner; and, while I agree with

the Reporter that it might be well in a subsequent rule to out-

line procedure before commissioners, here where we are defining

what is commencement of the proceedings we have to take care of

both the contingencies. Therefore I suggest that we substitute

the following for the present Rule 3:

"A criminal proceeding is commenced by filing an

indictment, a presentment, or an information with the

court or a complaint with the committing magistrate."

I am suggesting the words "committing magistrate" rather

than "the United States commissioner" because under the statutes

you can, although it is not frequently done, institute or file a

federal complaint before a local justice of the peace.

Mr. Medalie. Also before a district judge who may sit as a

magistrate.



25

o25

Mr. Seth. Would not the same be accomplished, Mr. Holtzoff,

by leaving out the words "with the court"?

Mr. Holtzoff. I think it would be, but it would be a little

less definite and might give rise to questions if you put it

that way. The object would be accomplished, but if you do it

by some such language as I have just suggested you make it short,

concrete, and definite.

Mr. Medalie. That is right.

The Chairman. Will you read your suggestion again, Mr.

Holtzoff?

11 Mr. Holtzoff(reading):

"A criminal proceeding is commenced by filing an

indictment, a presentment, or an information with the

court or a complaint with the committing magistrate."

Mr. Robinson. May I ask a question about the law there?

My understanding of the law is that a criminal proceeding is com-

menced, so far as the statute of limitations is concerned, by

the indictment or presentment or information that is filed in

the district court; is that not correct?

Mr. Medalie. Purposes of the statute of limitations?

Mr. Robinson. Yes.

Mr. Medalie. You can start it before the commissioner by

swearing.

Mr. Robinson. And the statute begins to run.

Mr. Medalie. The minute the commissioner issues his

warrant.

Mr. Robinson. The second proposition that I think needs to

be raised there is: So far as the district court is concerned
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in which the indictment is on trial, when has that proceeding

begun? At the time when the indictment was filed in the dis-

trict court or back at the time when the complaint was filed

before the committing magistrate?

Mr. Medalie. It depends on the viewpoint. From the view-

point of figuring the statute of limitations you start from the

time that the criminal proceedings started before the magistrate

or the commissioner.

Mr. Robinson. Well, what other viewpoint, then, would

there be?

Mr. Medalie. That raises the other thing that I was about

to bring up.

Mr. Robinson. Yes?

Mr. Medalie. What is the purpose of defining this? What

is there that comes later that requires our stating, other than

the statute of limitations, when a criminal proceeding is com-

menced?

Mr. Holtzoff. I do not think there is anything but that,

but for the sake of the statute of limitations we ought to have

some such provision.

Mr. Medalie. Now this provision, then, I think ought to be

the loosest and most general language. Now, you find some

decisions that speak of what you call the complaint. I mean,

we have a model code of criminal procedure gotten up by the

American Law Institute, and that uses the word "complaint," does

it not?

Mr. Seasongood. Yes.

Mr. Medalie. And that comes from the New York Code of

Criminal Procedure, on which other states have modeled, and the
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word "complaint" is used there in lieu of the old word

"information." The old word was "information." Now, with that

looseness they leave the words "information" and "complaint"

together to cover all those possibilities. That is using

"information" for both the information which is filed in lieu

of an indictment and miscellaneous, and the information being

whatever paper proceeding is started before the commissioner or

magistrate, and also the word "complaints": all the possibilities

are covered there.

Mr. Glueck. Would that cover the possibility of the com-

plaint by the injured party on the basis of which a warrant is

issued by a magistrate?

Mr. Medalie. Yes.

Mr. Holtzoff. That is not done under the federal procedure.

Mr. Glueck. That is not at all?

Mr. Holtzoff. No.

Mr. Medalie. An individual may file a complaint other than

the information.

Mr. Glueck. Yes.

Mr. Medalie. Some of the decisions, some opinions, use the

word "information" in lieu of the word "complaint" in filing

before a commissioner.

Mr. iLongsdorf. Yes.

The Chairman. Well, your suggestion is that the word

"information" be used twice: once with reference to the court

and once with reference to the commissioner?

Mr. Medalie. No. It will be used once, just as it is here,

and it will have a different meaning, because you will find

district court opinions, including that famous one by Hough--I
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do not have the citation here--in which he talks of a proceeding

before a commissioner as an information.

Mr. Holtzoff. Yes, but I am not clear just how you would

accomplish this. How would you rephrase this?

Mr. Medalie. I would not. I think the language is broad

and loose enough to cover all the contingencies, and I say

"loose" also in the sense of broad.

Mr. Holtzoff. Oh.

Mr. Medalie. I think we must have a little looseness.

Mr. Holtzoff. You mean as it now stands?

Mr. Medalie. I think it is in good shape.

Mr. Holtzoff. My difficulty is this: The question might be

whether filing with the United States commissioner is filing with

the court.

Mr. Medalie. Why do you not leave out the words "with the

court"?

Mr. Holtzoff. Well, that is all right.

Mr. Robinson. May I ask a question on that?

Mr. Medalie. Where else can you file it? You file it in

my law office or your law officeand that is not filing.

12 Mr. Robinson. Why not put it in the civil rules? May I

ask about the analogy there? You will find in the civil rules,

simplified, that a civil action is commenced by filing with the

court.

Mr. Medalie. Well, there is a reason for that, based upon

procedure such as you have in New York and other code states.

I could start an action against you by serving you with summons

and complaint, and not filing it.

Mr. Robinson. I think that is the answer.
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Mr. Medalie. Or even giving it to the sheriff for the

purpose of service.

The Chairman. I could start an action against you by

signing the writ in my own office.

Mr. Medalie. Well, that is practically what we do in code

states.

Mr. Glueck. Mr. MedaiLie, you asked about another purpose.

For the purpose of a civil suit for malicious prosecution when

does the ball start rolling?

Mr. Medalie. For the purpose of a civil suit?

Mr. Glueck. Yes.

Mr. Medalie. I can give you the New York procedure, and,

Judge, you can check me on that: either at the time a defendant

is served with sumnons and complaint or only summons if I have

not the complaint, or when the paper is delivered to the sheriff

for the purpose of service. That is right, is it not?

Mr. Glueck. So that even if the sheriff delays, that is

perfectly all right: the ball has already started rolling?

Mr. Medalie. Yes. When you cannot find the defendant and

your statute is running, you hurry up and give the process to the

sheriff, which you make out in your own office and do not even

file with the court.

Mr. Robinson. And that was considered in debates on the

civil rules, and the procedure was rejected, was it not, in

favor of this similar Rule 5a?

Mr. Medalie. I cannot state that.

Mr. holtzoff. Yes, it was. The purpose of this rule, the

purpose of the civil rule on this point, was to make it clear

that this New York procedure and the New Jersey procedure was



30

o30

not to be adopted by the federal courts.

Mr. Longsdorf. Mr. Holtzoff remembers it, I am sure.

Mr. Holtzoff. Yes.

Mr. Medalie. Well, notwithstanding possibilities of abuse

by prosecutors, I think it would be better in the interests of

justice that a suit start the minute anything is started before

a commissioner or a court.

The Chairman. Well, your suggestion is that the rule read

that:

"A criminal proceeding is commenced by filing a

written accusation -w --tthe- court. The written

accusation may by amendment be an indictment, a pre-

sentment, an information, or a complaint"?

Mr. Medalie. Yes, sir.

Mr. Holtzoff. I think that is all right. The only ques-

tion I had in mind was whether it would be as clear to the

reader as it is to us what is intended by that.

Mr. Glueck. But would it not merely be a statement as to

the existing practice and therefore be clear? That is what

happens now.

The Chairman. Might not the Reporter put a note there of

explanation which would clear it up?

Mr. Holtzoff. Yes.

Mr. Crane. I myself do not see why you use the word

"filing." Should you not make it clear, even if you had to use

a few more words, where the filing is to be?

Mr. Holtzoff. That is what I had in mind in making my

suggestion.
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Mr. Crane. You say, "A criminal proceeding is commenced

by filing a written accusation. The written accusation may be

an indictment, a presentment, an information, or a complaint."

15 Now, is there any harm in stating where they are filed--there

are only two places--whether with the court or with the com-

missioner?

Mr. Holtzoff. That was what I had in mind.

Mr. Youngquist. I call attention to succeeding sections

which specify where the filing shall occur. I wonder if it

would not be enough to strike out the words "with the court."

Mr. Crane. Well, perhaps it would be.

Mr. Youngquist. And leave that for clarification as it is

clarified in the subsequent section.

Mr. Crane. That may be if it is covered by those subse-

quent se ctions.

Mr. Medalie. You know, there is another difficulty here.

Sometimes they tell you that a magistrate or a commissioner is

not a court.

Mr. Longsdorf. Ought to.

Mr. Medalie. Yes. All right. I said sometimes.

Mr. Holtzoff. That is why I suggested in my alternative

that we say "with the court or with the commissioner."

Mr. Medalie. Keeping in mind the need for the simplest

language possible, and since there is clarity in view of the

procedure as everybody knows it and the procedure as later

defined and discussed in the rules, I think we can leave it out.

Mr. Youngquist. I think so too.

Mr. Medalie. And not have any discussion as to the meaning

of the word "court."
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The Chairman. Mr. Medalie has made a motion to amend the

rule as now written by eliminating the words "with the court."

Mr. Crane. I second the motion.

Mr. Seasongood. What does it mean when we pass the motion?

Is that final now?

The Chairman. Oh, no.

Mr. Seasongood. We may consider it further, may we not?

The Chairman. Oh, yes. I think it is understood that all

these decisions are tentative. I think I said at the outset

that if they want to the members may go back and bring up points

on the specific rules. And with that understanding of the

motion, all those in favor of the motion will say aye.

(There was a chorus of ayes.)

The Chairman. All those opposed will say no.

(There was no response.)

The Chairman. Carried.

Owens
fls

11:30
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Mr. Holtzoff. The civil rules commiittee felt that it was

within the cOrmiittee's jurisdiction.

Mir. 3th. Then I think there is a point that the

presentment of the sort that survives should also define the

point of bog•nn-n,.for the purpo-s of limitation.

h~r. ijoltZof4'. Under existing laws, as I understand them,

the action on the part of the grand jury advising the district

attorney to draw a true bill does not toil the statute of

limitations. The statute is tolled when the indictment is

found and submitted to the court.

14r. Wechsler. Does the complaint filed toll the statute

where the indictment is necessary to begin prosecution?

%r. Medalic. Yes.
M•r. Holtzoff. All that is necessary is to start the

judicial proceedings tc toll the statute.

Mr. Glueck. I should p-refer the retention of the present-

ment phrase with an explanatory note by the reporter, because

"presentment" is used in the Constitution. That would mean that

all opinions and all the judicial interpretations of that word

be made a part and carcel of this.

hr. Crane. It is not the cresentment that counts; it is

the indictment that counts. We are dealing with prosecutions

today, not a hundred years ago. Evorybody understands that the

indictment is the thing. Why should we confuse the bar and the

courts by the use of that word instead of clarifying it. It is

our duty to cl-ajiy It and to oresent it in clear light and not

to put in notes that we do not need.

The Chairman. There is something to that point of view

because in my state t1- presentment was used where there was only
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one prosecutor, namels, the attorney general of the state.

That lost any point so far as necessity was concerned when

each count, had its own prosecutor.

Then in our state they had the habit where they did not

want an indictment but where they wanted to raise the devil

with some-one of bringing a presentment against him. It wau

generally a railroad or some corporation or some general

situation.

Our courts have always said that they are improper, but

they achieved th6 purpose of the grand jury by getting on the

first page of the newspaper. I think- that if we have that word

in it, we are merely encouraging that very thing.

Mr. Dession. i wonder whether we want to state the forms

of action that we want the grand jury to be able to take. When

we get to the grand jary section, we will have the lcgal forms

of action that are open to the grand jury.

h, r. Medalle. I think wc should kecp in mind the tendencies

outsid6 the United States and in sonie states in the United S*tatos

of getting rid of grand Juries. In England the indictment has

virtually disappeared.

Er. hioltzoff. In about half of the states the grand juries

have virtually disappeared.

ihr. Medalic. les.

Mir. iioltzoff. in the Federal courts we cannot go that far

because of the Constitution, but wc can provido for waiver of

indictment.

Mr. Medalie. We are dealing with this situation: The

r st tct a&ttorney o the attorney general is

f"or the prosecution rather haan the grand jury. 1 think that s
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a1so the fact that- in lr'-tntances thegrand *uries are

nothin more than rubber stams, ... .... thainkc the responsibility

is on the district attorney or the attorney general.

!Ir. H•ltzO. i n'wave seen when they were not rubber

s tamps.

Mr. Eedalie That h'p n occasionally. i mean that it

-is usually7 irresponsiblc in some respect. I mean that the

averagne grand jury Is tIncapablc of evaluating and

weihing evidence and ,-ntire!y wthout the capacity f01

producing it. It also has no rcsponsibility a- to what is

going to bc donE later with the ... um-nt that arc produced.

They disappear to the distrIct attorney.

ihr. iioltzoff. Let me cite an ,xample.

The Chai]:caan. 1f i may inLr -rupt, aroI't we o f on another

issucS I do not ti it i prti....t to the question.

Mr. ieJda.1i. ThC only rel-vc is 7-,,t h- espcct to giving

the .rancd jury x cr: paower than it has today.

Mr . Ho tzof" i condcd the maotion to strike out the

• oo. preI•sentimont v,

The Chairiaun. The motion is Lo ciminate the word

n tiit All those in favor s -y •,.

(Thcre ;;as a chorus of aycs.)

Te Chairman. `l1 those opposed.

(There w a, L chorus of noes.)

The Chairan. We will .havc- a show.ng of hands. Let us

get Cihe ayes irst.

(There was a show of hands.)
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The Chairman. And those opposed?

(There was a show of hands.)

Mr. hltzof. sigt to six.

Mr. Mcdaio. MyJ guess, Mir. Ch,-airman, is that it is an

open question.

ir. Crane. Let us ieave it to the rc•,crter, although

voted to strko it u-%t. just -rzIea noto that there may be some

other recom,,rendationfl That w, have not ccnsiciered right here.

The Chairman. hocse motions arc not binding orl us. We

always reserve tlhe ri6ght to change them.

P . 'cazongood. before w pro ceed to the next one, I think

we wi • to doccido on the question o' criminal ccnterp,-t

and I think it ,may a- well be done now.

As i understand it, th. co-Itaempt charge caa be filed by

simply filing a- affidavit or by the judge on his own notion.

The Chairman. . think r•- . i-ioltzoff can give us Zome

inform,%ation on that.

r..o.tzoff. 14a the case of Iye against the United Ctates

ti k2lupreme Court held tna•t- criminal c-ntom roceedii- are

not within the scope of the Act relating to criinal appellate

rules because of the peculiar VhraColosj of that Act. That

Act relates to a-L proceedl... subsnquent to a pleo of .uilty,

verdict or fineing of guilty by the court i tl' juty is

waivU a.

The Suorere Court held that tha"t numeration does not

apply to criminal conteript roceEdings.

.,ow, • the a .h..seology is Used in th•,le 1:)10 Act, under

.-. , um inn. t w_- must assum-
i C I-, we are oixera't ng. The .... 2 T- t i'X'



by-Virtu2 of the h'~v cas& that at the present time our authority;

uces not extend to crimzinal csntcnytz.

At the sugGcsi&:u of Mhe Chairwaa of the commi ttco i

drafted a bill to cure that omission because rue16 amnoln.alous

result is that the Cupr-eie Court cau no;u regulate all types

of~- lea proceedings, civi and crtr:inal aulkkr8ai rimna

contoumjt. That till was intr2'duOnd by Congre~ssmaan &±nniers of

theWns, chairman of Lhe hou.e- juiilý 1M

~~xIt is n::ow.o uzko. hos calenar int gav s zp.~nary

cor. fevnsc it -il c,7: <-up -r eflic a~~nr tf-4Pe os foA

the& Lode.± * nnn Y,--n 1 -, v V 1,0"H1

2aFVnai-~ innL an 01 On go t- thrw

mxA~~~at ine SO *.---

D"3ju~ 1,elr Tbr was anr 11O~ (m *)4; Ist7,p

-- -UpalnAR ', ý , p no tl nor reiwn th msor

Ove't. b Mare '0 noIr dc~--b ci b-,- ~ ?11 i t -WA

.I - .
qusto

PCC --..

* 1 h lhprnsv .I' )0 ~A.'FC3Ut

(,tt u to CrL'-d Ayts KUM auiC&b- warranttu wol not be '

00mla prOCOS woldM
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C) ±

Comnissionor

HP~ ~ ~~ . 01rk niov .bnt sule rwL4o K

Mr. vKitorf. Of 4- v O tMt Lf)w statio rta

¢isn n F r i* , "t That is not.apart of h'

Mr. Wek 4 71 xV!B's wodetn wh 01oyO o

intaen ,to nor thisoe>, or whehe prjp bi tha is~y anbuseot

to , Hulen. ~tzn-L. :No, 1 d not-apar tht is an CXnO{c 9 5ien th

coh rt.19 If oul-l W. t ,-f3 C .)vi, too' jt,. r-ac •u , W -[. ti-yiwa
*1 "" 7 e 0 Y- t- c W

...,, ... the,• pph~sone.,r h,:fo~p he• Q• byaughL .lefoy,- .. . ..Lhe n,,i :..ý:

!Ts suo Lao n .oV- Khll I, ...... - that.r aha a

ver y . . i C,, .Oe;.- '-'_ . ...s ; the- Q , -s ro s it I Q

ruemtssrn. Thiý Llano Qc n~a -roafte tofolo thatse inattrr o

a ,. - r-- nt in , -. *po.val * *u, often -. trr'

L.tCe . 9J 41C!1. "-'' r ' ,ZtC'.•"_-t C' f'I .. : "-zi.uls. "<r '- 5

b7...r r. thati f a P f.. to f]!l,-,c "hp rsunpi "-

Wore Jt, sue v-F' t hej thy do. no" want Ln Ct in aL• jp"

gi. vz t': )>' I' ' 'P _1- -i',' -"• WTn" 3$c 4i:.1 < '

- I- * '. 0I

h-r._. ,he :- -..! .- P- . on S an,] '"f c... ... " n te o,9nti v s ho,-bml tt< c; .l •o,

br IcoU'n't7]v,rcI ............... p ,rolov i'c,! ; f ta,. sm n t
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crult vionai'vhavo hW rim Lrovursiev with federal agents

because of their failure, to .roto•e thi pr'oner immediabte!,.

Shat happEns i. th. turb m you can oMU guess. Soum- of thorn

nott in blacGk anj bsu--, *. rsv~a oatwatL o

that ŽLtd f thiý;.

Mr. le ek. That is Exactly what i m ean, and it se-ms tou

NW. Dean. Wuuld tt not bc within our pow-r to ore scrpib

some!O duty whc Wae) s 5 ouri L..e rmt,•LItra ce when the prosoner

is broughEnt in? That c mus>t b br-. t in wittin a a-rtsin G o"

after arrEst?

l Mr. Ga..r. . 11ow Co•o this particular problem come .. a..

kr. heda!L . It is the proerduro relating to the arrest

in the case of the -risixpr'a s nC delayed.

r. rann -. Whe cnco that c=v undcer Ruin 3? Lacs iLL

:he Chairmarn_. 1Nie. It i" th< q-stio of whether'; U c•-•e

under Kr. 0rfulmIi question aLs to v,:tO-tar wu' <hould not hva:::

somethng to sag about pralkinatrl .atte-rj.

W.r. Crone. Unpr Ruil W

The Chairman. Could w. not .... that in mint as a

swpavSLo ma [~L to2

Er. Crone. 
-l!,0Jrnr r1ta, e"tj a so oara a m t- r

tr. Robinsoq. i stated at the outset that arrest and.

such are n .aticr. which camu undcr S3ection 0, ojner W•lC 1.

The Chairman. With that r.s.. rvation noted, may we• roceaC

to iule 4.
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lI

", t!h.t nar 0 .... 7.c+ L• ine, vi~ -1nat th:t- ,,•-,<'Losatnd?

oTur 12 o e~cs

er.i Rofbnuson. whic camp in~ fro takdi tat yourgc ori.SCSutO

anf ulawers an woul.Terybefud in~ic tre abstrtate usA-

3t-,n~te for•. thrase 5 an d Ie••r tfour pages ahesr..... cnti..

.... Krna. Ao l "ba-no, Z--"thern • Dist~rict. who nuEg•'nts thrat

the,< f'brnT of the warrant!I bn .... n to permit Unl-tn ... at ......

:ommistr. snes to .n.t..w sla i-su a warrant or ,ach dselnmdant=

..... that a Le c ,,½ req wie, n aingih- warrant beer" s te?

name ofalldefendant<o in: thecase.s

Er(. Seth. Would not thai, more , -,ly come under Unitor

rttp , Co,,im-sno nO erslG pr-" ....w,

Mr.•- Robinso~n. 1 Kni.t ",--,e it Lr eth. This VA1, ...... -• ...

for tih" i~ssuanca A warra.,nts, if it, is a qua~o~on whether••" therp

should be mor tihann oni warrac It woulec sere to be ..sthe.t..

tn lawners with the last tophc.

K,- r. 1'f''. WHO there is the trovision for Unite .. ahea

Ir. R obn son. It s a matter of convenience. Qfhp-li&t:'&

you. a Angle warrant bearin the names of all defendantsl.the,-

Mrh.o o. The cdoerk could iswue the m.

Lor th ltsos c . The warra if, t is a isn't that broad terogh
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to permit a igl warrant or a. eoarat warrant? it is a

matter of ithat do not t1-hink w,,c should provide for in

tho rules.

1r. Medalie. i think you are right. However, this reads,

upon the filing of the written accusation," which may be a

compolaint, "the clek shall for.hwith. issue a varrant.

The Chairman. The clork or committin- mag_.aItrat,. We

are interpolating in the second line after the word clerk the

wor-n "or con~ijmLting, mag 1s tra te

Mr. 'obinson. The other' change in paragraph 4-A is to

add the Words "or a suraons." . inhe prc cent federal law does not

provide for sullo-s eXcent in cases of corporations.

!.-r. 1,ledalle. Th.at i in her

6 r. Robinson. That I,-, paragraph 4-A, line , You add

or a summons." Ths 1,resnt feederal law Joe' not xnrovide fo.r

the issuance of a sunmmons .excep..t. ipn cases of corporations.

The American Law Institute code in Sections 19e and 197

s"nta that L dlef-nrlant iay be brought into court by summons as

well as by warrant. Various states have adopted that p,rovision.

The use of the su-mmons to bring an individual into court in

misdemeanor cases is established by statute in many states.

H. Ioltznff. I think a summons would be a very useful

addition, for example in petty cases like the violation of the

migratory. bird laws where the penalty• would be about a 42 fine,

an. It would be e iful :n connection with pettv offenses tryabil

by United tas C.....,mmission,: because of the act passed a year

ago in which United States Commissiors have been given trial

jurisdiction over pettj offenses committed on federal reservations,
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like traffic violations.

i think this addition to includQ the summons Ls a very

useful one.

11. Glueck. It is useful ln j .uvenile cases or bail bond

case s.

r.• -lli. Te !anagc as you have it here as to

sumrons might be intended to opfer only t,, such summonses as

at nrvesnt can IbJ is.suc1d namely' to corporatifons. If we.ý want

to have Individuals brought in by summons, I think it should

make itdllear that this applics to individuals.

Mr.Youngq~uJCt. Lines Jr, 17, and 18 cover it.

Mr. Holtzoff. I think it is clear, Mr. 7 ledalLE,, because

this rule says that warrants or summonses shall be issued, and

it does not limit it to existing statutes.

Mr. I1edal.ie. Yes, I t.ink it is clea.r.

The Chairman. Is there any further discussion of Rule 4-A?

(There' was no response.)

If not, we will go on to Rule 4-B.

1r,. Robinson. i-s stat-s t-he contents of the warrant.

ThE. su...•stion was madc- that t words in line 9 and line 10,

namely, "in the n-amc' of the 2U-rsilent of the Un-Tted 2tates,"

1-be o.-1tted.

Mtr. ]oltzoff. They do that with civil process. Theyno

longer sayý "'The i-resident of the United Statels sends oreeting-S.

I think we should omit that in crimrinal proceedings as well.

I move that we strike out the phrase "in tho name of the

President of the United 3tatea.'

nr. Seasongood. I second it.
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Mr. Glueck. What is the sr'betitutc? In the name of the

United States.

Mr° HoJtzoff. There Is no substitute, just as in the

description of the sumrions.

Mr. Glueck. How about the civil r-ules?

Mr. Holtzoff. Tn the civil rules you do not have anything.

The Chairman. There is a motion. AIl those in favor of

the motion.

Mr. Medalie. (Interposing) Just a moment, Mr. Chairman.

It sa7S "S-ined bythe clerk."

Lr. Holtzoff. Or the committ!ng maistrate. It should be

or b- the committing eagistrate."

The Chairman. Weare on the question of eliminating the

phrase "'resident of the United States." All those In favor

of the motion say aye.

(There was a chorus of ayes.)

The Chairman. -11 tose opposed.

(There was no response.)

The Chairman0 It is carried.

Mr. Fedalic. I move that the words "or committing

magistrate" be inserted after the vord tlclerk"l in the second

line.

Mr. Seasongood. Shoul(n't that lie "in the name of the

United States'"?

Mr. Holtzoff. The summons in civil cases is not in the

indivIdual' s name.

Mr. Seasongood. This is the warrant.

Mr. Holtzoff. 1hy not make lt just as simple as we can and

cut out all ancient verbiage?
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,r. Robinson. But the United States is a party to a

criminal proceeding.

Fir. Glueck. That is the way the proceedings are entitled

in the reports. I think "United States" would be a good

7 substitute.

Mr. Holtzoff. You do not have anything like that in

civil summons. I would like to see our criminal forms just as

simple, if possit.

Mr. Gluck. What do you do in the case of warrants issued

by the state courts?

Mr° Medalie. It is "the People of the State of New York."

Mr. Holtzoff. I do not thinkr we want to follow that.

MIr. Crane. it is an order of the court signed by the

clerk. It is like any other order by direction of the court.

That is part of the United States, so far.

Mr. Glueck. The civil rules do not prescribe the contents.

Mr. Holtzoff. I think it is provided that warrants shall

be signed by the clerk.

i,,. Crane. Yes.

Mr. Robinson. TheŽre is a reason for that.

The Chairman. Well, there is a motion to insert the

words "or conmmitting magistrate" after the wrord "clerk" in line

10.

rFt. Youngquist. I do not think it would fit.

H. ioltzoff. I think we will have to make another

amendment at that point.

Mr. Robinson. It is my experience in working on these

rules that you begin to get into complications as soon as ou
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put in the words "committting magsitrt•, , .

1r. Holtzoff. I t2ýinkyou have to put in "committing

magistrate" because that is one of the ways you start the

nzroceedllnoT.
Kr. Robinson. But we can bri.ng it in by a separate rule.

Mr. Yolun,,_quist. i am wontl-ring whetber in place of Rule 2

we can instert a section of definitions. Melre Te use the word

"!•,,-... ,t Is that the• UTnited States Government or what?

If it i,, it is the Tnited States, but I do not thl.nk that Is

Secondly, we speak of the defendant or his attorney. Why

shoulld Wc not provide that Prm
T act thrat may be dlon- by tb•

attorney or thr defe-orant mai be done by the defendant himself?

t w. c••o•, of the United Statev Attorney doi.ng this or

doin- that.

With respect to sa•,i• that the warrsnt shall be signed by

th clrk or the committing --magistrate, may ve seay that the

or"Inclde the c!" mmintt irtt .pgistrate? It t- ,s,

to me wm goi-• u sir,'Jlf- the thing, gre7tly, i peraps go too

far ie th- use of definitions, bt-- I thin- the, are =xtriely

vp~uvip! T Tn 1~g 1P c e 13 I9, --n u S e C a grea t e.

~1r.Molzof. ~~netr2.5 I iscarrled too far,.
n. Tr .. . a danger. of going too fqr

in that dli.r.cton, I•l' T +• , t . . n...thee

think sout-thriýg-n along that lin, w•ul•d tnd t simplif, and

shorten -th rulec.

i.r 1oircn Tee sareason for Smi ttI cm. i hc h

Iand ta t.e co-i tte on, rlvil rules

ag;:,recO not to 'e P- s -ctn On definitions b-ecuse definitiorns
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fo- the ......o.o A. .i...'o. "om etI are jut too definito.

Kr. molran info, rme• a mc that after . . . . __n , je "lb .rtin

the Kvivor1 Cannitha, on Civil 2ules dcile! that thcrc smhou2

no r a Gaiito __ ean Yoer whethe tha shul

preclude us in r -u cs;- th•• 's up to the comittao to dOcidc.

Er. ". di ct in mAind that dfiaititonT

O-Flnc vhat an i..e.t.m.t ts-- 55 "-attornpT "r a corhin.t op q.

wnrvrar~t or~ Prnrth% of'- tha sntbtsml n hny -n

words~ Vorni ttinZ~ '-'L l tr-'c

21.r. Holtz-f'f.. 1 . Wl,, ½ rnt*r. 1 think thp

c ~ p t j with which~ the civil Pu, were 6rawn N ... thi.

__r i it ortnr an acp-& Y-. Z MO-n tmqi

1 now that in c-pbai~2n on-q of 1-'s ipinti~or it is OoRiori to sup

£1n Mft-pt thalt I<V uS 7r t?2 1- ~P21pi of VIA9QC , ik- n if,11

sa "- th jurpn- A thi leti, t;he o 'tab!- ip"Imso _-

MA. ~ ~ 1WU±±Ui't 13 havevL a ~ KfUrn i.K~lu~i.CL (U1" W.

J"In of UIVLC. y.uy.p. Mul V tiý"U UCJ Lao a-~ 60KICL UC/, U, I.

Mo hozuf 6WU V.1 do. V ULU21U Ia~ L. 6a] LhaLU~ UI
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&!on. . . ... wade t ...... .....=las and if i

I) -7

bo l~odb;Otolrkunurth 6alof O cour~t on- by t•he

comif•ii. tilaý iagistrato, aihall coa.tai;. "

Thr. 1tChipman. Dojut aA'p tht o hdl

__ S Wi-atd acot? 1 E

cohmLis_$s]uncr; a Coun,.,u

Ex•. NUedal* . It would say "The United Ktbus District

Ooui't l op" Lhb; K~utihurn District of hlew Yurk" oin the ,,,o+•em

Dis0iul Coa," ontt r h W was.

Mr. Crane. it says that it "shall contain the na~me ,3, tW;

LO-rt and th(, lnhe W.O thu dafant o

Mr. holYzoff. And the 1i vm besocu-n warr, ant grvas thc

lnanote, of that h" ' .... t courtt

AriI' Holtzo• .... :,s Lz a•,u difcut about that......

t., bot,. Could.... all this be aovidod by the proviion

corjioitaas frocceding stat.hLn, that whoreln

th .worid count" in usou tha it shall in.clude the ci

Er. Crans. 1hat 13 hat I was asking byefore magisret weha-

the •iscussi• a aou' t tho coiu& izisionars. Isn't he a part of the

court? Whean you USE thc word s court," who is it nIcesstri to say
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J c-ho. -art o .the c Ouit H- 3s a

funct'on-,y of the, cOu t

i s iocessary is because. you.
hr. Holtzoff. The reasoni s ccor

usth r clerik.
r r 4. , t . wy speak about the word

oir 1t.;.z..1. Because then enabling act says dCistrict

c-ourt and United 3tates Colnisoners, and for the purpose of

our enablLng act, therre seems to be a definition of them.

hr. Cranv . That ,-ay be the, answer to it, but i always

..p.osed that COwVLssIone's were really oficeJrs of the court.

,ir. -ioltzoff. There is no doubt about that. I think he

clearly is. Hie is always t.reated a-s such.

The Chairman. We have a motion on the amendmcnt presented

by r. iedalie with the airename;nAt by Mr. Youngquist, accepted

Hry hr . .... lie. ALl those in favor of the motion say aye.

(There, was a ch"orus of ayes.)

The Chairman. 1U t-hose op-oscd. (silcnce )

It is3 carri"!.

hir. ooltzoff. I have another motion. I move that we

strike out the last sentence. The last sentence ays t'hat the

court in its discretion may direct the clerk to issue a surmons

instead of a warr.,-nt. I .be....ve that in the use of suammonses

the discretion should be with the Unltcd States Attorney rather

than with the court because the Uni.ted S-tates Attorney will be

held responsible J thevisonor's Qc, not the Judge. I thI nk

the United.,c rtates Attorney should have the ci~ction as to when

the summons should be used rather than the cour-t.
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Mr. Seth. Coudc~n't the United States Attorney make

application to the court?

ivr. llioltzoff Yes, but this last sentence gives to the

court discretion to refuse to issue a surmons instead of a

warrant.

Mr. E-dal . We know how these things operate in larg-e

metropolitan ce-ntcrs. The United S3tates Attorney's office of

the Southern District o-' iNew York has somcthing "li. 6.5 oung

lawyers in addition to the head of the office. Very often

the.c young men are broken in by being allowc:d to appear before

the, co•:=issionev. It is the e.xperienccc of many Unitcd States

Attorneys that sone of thes-- young men regard very petty offenses

as being almost capital offenses. gomc person-r with nxierinc

should be with thlm tc give then a word of caution.

Hir. holtzoff. i think that is right so far as the Southern

bQ.ict of $1 ew York is concerned because, that is a tremendous2ly

large offPce, and the Chicag;o office as well, but that is not

.Cate,ý Attorn:ý,esozcs
true of probably In" of the United S"t . to .. ofc. "

After all, we. Lari dealing with the entire country. We must

bear in mind the rural courLe as tpip-ca federal cou-"t.

Now, of cour'se you have young men, and they often should be

cautioned, bout could. not the word of caution comei from their

MK. Pledalie. he does not often have tho opportunity to do

so. I have in mind other districts, for example the Northern

District of New York. It is pretty well scattered, and when thc

men are on ar. r,•,nt they are often located t aces, wher

the chiEf has no _-;portunity to ,e- them.
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jv4r. 
Lotzof But in districts lik at, ion't it the

.Ia....•toh rt at in the large

iii ~idalO. tbnA t w ul b• a serious~ thing to leaveC-o.. r aoslc 
rcn 

V1e c 1 
t. n- 0a-

Ithat i, the handcs of the orose IOn, r

-,Cjcial s0"st e -y b c;

jiO. ho,, o' The ru\1E provides that SucirnsGS a be

..... ~ warra~ts. jjow thee, th•e question is Slwho should

,lso;d 
d•.L• in,

h hate 
su"aons should be us3 d instcad

of thO warran1t? Wo~ are akflg n it a -1 •a change, and a

gooLn, 

nn 

i'ede'aandro 
thin, that tt should not

b- the - but rah thl W 
t

Vir y0 L ~ mc-ac .... it is a radical c0 h•ngo.

U,ý ~~~• vlC c 
bU•jc

,, -- 1&h r u a
, -- >- an~e C'l •'makeS it a~prO)I •.te for' u.Se bO, & c ur ah r h n

Unit~ ~tto~V~JZ your earo. thai.th court wil 1

ue ,tt dcrtio O frely, and i t 0, a

bee sue 1 doubt bhac an• judge -would LSSUe , suxa ito

"ar5i'un S there• wac• rss-ig god re5Or for, it. i have

no doubt th;t h..t

., ir,. C•rf• ;-e~aoi 
~z ige.b the, judge ',

"i'h• judge nevIr does it ch-, own volitSon. I never hesad of

at . ' ut in 
the 

la6t sonec
0 hCa

the, judge woulu have tho discretion to denyj a war-ran1t and su
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phases. I do not thir•k we need to make a decision now. We

can debate it at another time. T think it is very important.

The Chairrian . -. Wecheler'5 motion was that the summons

would b the normal course of rrocedure unless the court

ordered the ,arrant.

Er. Wechsler. That the surnnions, VCold issue automatically,

and that in the case o, the warrant *iudicil discretion would

interpOse .

M~r . 1,hLedalie . T procd e loday to iss... the warrant

on Lndic Itment automatiCal!y sbnuld be continued ues- the

discreti.on lis cx:rc -sed not to do Do.

i~r. Crane .Ye..

-r- aonoon•OCd The1 clemenlt- of ti 1 may be important. It

shoij.10 iss5ur aut rfatcall! uv1-nle.s-s therr is sornL2 Irh9.sof fori nnt,

issuing It.

Lir. i otzzoff. Ve s The judge may bce a dvi'sion po'nt

two or I hundred mils from the -- • divi"i hich

the arrest was Made.

!,!r. Peeh5'r. I thlnk the point iss ound I withdraw the.

motion.

The Chairman. o you mak(-. a motlon, !ir. Mcdal&ci, on

the point you mention that the rc,-,orter preiare a rule whic. .

word emboý• the idea that the warrant shal! be the autom.tic

-roceu're unl.ess thc, Court orders otherwise5

.. r. HsI Y c--, I t h ink t ha t, c vr Si t.

14 i1 .oltzof- H" idea is it should be used by thc _,fitc'd

tatES Attorn,",,-7 orth 1 tigating officer and in petty caseS

should be limited to this. For instance, an inspector or an
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officer cf the DenartLnet catches somebody s•hooting wild duck

t,'wo minutes before sunrise". FQ cf!ln't he issue a summons?

Nr .i r a 11,~ That Is s~ntcrPQc1. Tb- ,r I- Iue

ana-logous% to the traffic 
nooicr Isstc-'

- t : ncnt jhpt 4s not covercd' b- thIs.

TTr. Il1 + Of -P T thlnlitl huý be.

1,--r. lleý'S~ll-e. Tt chn-s rnot b-C L ofl2 hc!:e.

Mr W~I~*If wo cannoýt covfer arrest, we cannot 
covcQ?

yr. Kyoltzoff. You cover ifSns, Sf umono...s

are y judicial process.

nr. Crane . ccorcn n-,, to )my ew York t irýec, pt n

haf past onJ, o.nT:r has not, becoe acctoc t

the, fact thtt _ _ h, cast 12 here.

The Chairman. i was about to rLtIr. We w1!- adII !jrn for

lunch.

(Thereupon, at 12:70 o'clock * a recess was taken

until I:30 o'clock P. m. of the same .vro)
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NJC

AFTERNOON SESSION

The proceedings were resumed at 1:30 o'clock p.m., at the

expiration of the recess.

PRESENT: Same as the morning session. Also Mr. John B.Waite.

RULE 4(b) (2)

The Chairman. Gentlemen, let us resume. I think we are

now up to Rule 4(b) (2).

Mr. Robinson. The principal question as to Rule 4(b) (2)

is whether or not the grammar or the style of expression on the

first line is adequate:

"The summons shall be the same as the warrant except

that it shall command that the defendant shall appear.

I had the advantage of talking that over with Mr. Holtzoff

and Mr. Tollman yesterday and some question was raised about it.

In the first place, is it clear?

The Chairman. It is clear, but I do not think it is

artistic.

Mr. Holtzoff. I suggest that it read:

"The summons shall be in the same form as the warrants

except that it shall command the defendant to appear."

Mr. Seasongood. The thought occurs to me that it might be,

" except that the defendant shall not be arrested but shall be

ordered," because, while it may be hypocritical, conceivably,

it will still allow arrest on a summons, instead of saying it

is the same.

While we are on that, it occurred to me, is your penalty

for contempt sufficient? There are other penalties for not

obeying it.

Mr. Holtzoff. You could issue a warrant.
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Mr. Seasongood. Will people say, "Well, after all, the

only penalty is for contempt, and I won't pay any attention to

it."

Mr. Holtzoff. Then he will issue a warrant if the defend-

ant does not appear.

Mr. Seasongood. Could anybody say that is a limitation,

that the only penalty is the penalty for contempt of court for

not obeying a summons?

Mr. Robinson. I tried to save space, possibly at some

cost.

Mr. Seasongood. I am not sure, but I present that question.

Mr. Robinson. If he does not appear in response to the

summons, then a warrant shall be issued. Perhaps that should

be in.

Mr. Dession. That could be done in any case. That does

not have to go in.

Mr. Crane. I do not know, but any process of the court,

if it is disobeyed, is subject to contempt. Do you have to add

that to every order or process of the court? I did not think

that you needed to emphasize it. I may be wrong, but I took

for granted that any order or process, whether a summons or

warrant or any other order, civil or criminal, is subject to

contempt.

The Chairman. That is true. This is the language so that

the man who receives it will be apprised of that fact.

Mr. Crane. That may be an answer, then.

Mr. Robinson. We will reword line 19, so that it will be

more finished. I think Mr. Holtzoff's suggestions are good,

except that I object to "in the same form. I want to indicate
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that it is in the same substance also.

Those are questions I have.

The Chairman. If there is nothing further, we will go

on to subdivision (c).

Mr. Robinson. That Rule 45 deals with the Rule 45, page

2, Service. That is carried over from the civil rules, and I

do not know that any comment or discussion is required.

The Chairman. You do not want to take it up now?

Mr. Robinson. No, sir. That subdivision (b), beginning

at line 28, as far as we get in the law of arrest and other

details of arrest, as we have suggested, it seems should come

at a later section.

Mr. Holtzoff. Well, that could hardly be within the scope

of the Enabling Act.

Mr. Robinson. Well, I suppose arrest would be part of the

proceedings in a criminal case before arrest.

Mr. Holtzoff. Arrest without a warrant is not part of

2 the proceedings in the case.

Mr. Dession. I wonder about that. That is within the

terms and conditions under which such an affidavit might be

received and could include the time within which it is filed

after the arrest took place.

Mr. Holtzoff. Maybe that is so, but the manner of the

arrest itself, the right to make the arrest without a warrant,

would be outside the scope of the Enabling Act.

Mr. Dean. But that designation in the complaint would not

be sufficient unless it appeared therefrom that the arrest had

been made under certain circumstances. How could that be beyond

our jurisdiction?



66

Mr. Holtzoff. Well, the validity of the complaint does

not depend on the legality of the arrest. That would be a

new rule of substantive . There is many an illegal

arrest in whi-h the defendant is afterwards prosecuted and

convicted, even though the manner of arrest may have been

illegal.

Mr. Dession. Well, the manner of making an arrest is

usually embodied in codes of procedure. In any case, I feel

very strongly that before we leave out anything of this kind

we ought to make every effort to make sure that we can't get

it into this. I think a code of criminal procedure which did

not cover arrest would hardly be worth our efforts.

Mr. Robinson. Mr. Waite's presence is not here. He is

one of our experts on arrest. He is to be here this afternoon.

Let us wait until he comes.

Mr. Holtzoff. Anyway, it does not come under this particu-

lar section.

The Chairman. That was merely brought up, as I understand

it, as a point to be kept in mind.

Mr. Dession. Yes. I wanted to be quite sure that we

were not leaving that out.

Mr. Dean.

_/ May I ask, in connection with (d), in the last sentence

on page 2, why is it provided that the officer need not have

the warrant in his possession in case of arrest?

Mr. Robinson. The reason for that is that there are

telegraphic communications to an officer which are used as

authority for making an arrest.

Mr. Holtzoff. Then it is an arrest without a warrant?

Mr. Robinson. Well, there has been a warrant issued.
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Mr. Glueck. There is a warrant on file.

Mr. Holtzoff. The rule today is that in order to serve a

warrant legally and validly an officer must have the warrant

with him so that he can exhibit it to the person at the time.

Now, if he makes an arrest because he received authorita-

tive information by telephone, telegraph, or otherwise, that a

warrant has been issued against the defendant, the arrest is

nevertheless regarded as an arrest without a warrant and is

tested as to its vaidity in the same manner as any arrest by

warrant.

Now, this would change the rule of law on that point. I

do not see any particular objections to the proposed change in

that, although I think it is fair to say that it would change

the law.

Mr. Medalie. Yes, but there is a practical legal reason.

Of course, an arrest without a warrant means that the burden is

onthe arresting officer to prove probable cause, or whatever

the statutes or law of the state requires.

When he arrests upon a warrant he is protected by the

process, unless it was void, as, for example, issued by a

commissioner without a proper complaint being filed.

Now, practically it works this way. A warrant may be out

for a notorious character who can't be found. Every deputy

marshal in the district does not walk around with that warrant.

Furthermore, the deputy marshal having it may have gone out on

it, worked on it for a week, then given it up. Then when he

runs in to the defendant he has not the warrant in his possession.

He ought nevertheless be protected in making that arrest.

Mr. Holtzoff. I think so. I think this is a desirable



change. it does not hurt the defendant at all.

Mr. Dean. I am thinking of the situation where either you

have authority for the arrest on the basis of a warrant or you

have authority in the absence of a warrant. Now, in the case

of an ordinary marshal, where the warrant has been issued and

he is making the arrest in another district, he has reasonable

grounds to believe that the crime has been committed, and he is

sufficiently protected to arrest without a warrant because of

the issuance of a warrant in another place and the fact that

that was communicated to him by teletype.

Mr. Holtzoff. There is a point there, though. You know,

the Federal rule is that in order to justify an arrest without

a warrant it is not sufficient that the arresting officer have

reasonable ground to believe that the defendant has committed

a felony. There must be two elements: First, that the felony

must have actually been committed, and, second, that the arrest-

ing officer have reasonable ground to believe that the defendant

has committed such felony.

Now, sometimes it may turn out later that no felony has

actually been committed, although the warrant has been issued.

I have heard of very few suits for false imprisonment

against officers. However, they do lay themselves open to such

actions, and this rule would protect them, and I think perhaps

they are entitled to that protection.

1 am in favor of the proposed change.

Mr. Dean. I am not sure of the law of arrest in the

Federal system, but my recollection is that if the officer has

reasonable grounds to believe that a felony has been committed

he is protected. In the event of private iate.e8ts, he must
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have two elements: First, reasonable grounds to believe that

the felony was committed by the defendant, and, second, that

the felony was actually committed.

Mr. Holtzoff. No. The Federal rule is, as, I think dis-

tinguished from the New York rule --

Mr. Crane. The New York rule is as you stated.

Mr. Holtzoff. It is also the Federal rule.

Mr. Crane. That is, in a felony case the felony must have

been committed and he must have reasonable grounds to believe

that the defendant committed it.

Mr. Holtzoff. There are certain states which have it that

way, but the-'I states-have the two elements: that the felony was

committed and that the defendant committed it.

Mr. Glueck. In some states the Federal officer has no

more authority than a private citizen?

Mr. Holtzoff. That is correct. I know the 1934 Act, and

you may remember it, relating to the authority of F.B.I. agents

to make arrests, distinctly defines it that way. For that very

reason the protection which this draft would extend to a Federal

officer I think is very desirable.

Mr. Youngquist. Almost necessary.

Mr. Holtzoff. Yes.

Of' course, officers sometimes have to take their chances.

They are not going to fail to arrest a man on a telegraphic

notice that the warrant is there merely because they cannot

comply with the letter of the statute. They assume they are

going to be protected, but this would protect them.

Mr. Dean. If that is the state of the Federal law, and

you are absolutely sure of that --



70

Mr. Holtzoff. I am.

Mr. Dean. My objection is not well founded.

Mr. Youngquist. May I ask a question about the first

sentence on line 29? It says:

"The warrant shall be served or executed by the arrest

of the defendant."

What office does the word "serve have?

Mr. iloltzoff. "Served or executed."

Mr. Youngquist. Well, a warrant is always executed by

making the arrest, is it not? He serves the summons, of course.

Mr. Robinson. You notice the heading there, "How Served."

Mr. Holtzoff. You speak of serving a warrant bymaking the

arrest, so either one is correct. You do not need both.

Mr. Youngquist. You execute a warrant.

Mr. Dession. "Served" would refer only to leaving or

serving a cowr7.

Mr. Robinson. "Service" as a broader term is in line 24:

"service of all process, but line 28 would be certain to refer

to that, Mr. Youngquist.

Mr. Youngquist. It is not important, though.

MIr. Robinson. We will save as many words as we can.

The Chairman. Which one is goling out.

Mr. Robinson. "Served" would go out.

4 1.1r. Longsdorf. Why not alter the headline in (d) by say-

I ng, "Execution of Warrant"?

Mr. Robinson. We lust mentioned"warrants shall be

executed. " "Served or" ý'oes out.

Mr. Holtzoff. Are you changinF the -eading?

Mr. Robinson. Yes.
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Mr. Holtzoff. -How?

Mr. Robinson. Change "Served" to "Executed," so that it

reads, "How Executed."

Mr. Seasongoaa May I raise a question? Shoul6 not you

leave out the word "request" in reference to the warrant?

Shouldn't he leave it, so there would not be a dispute as to

whether he requested it?

Mr. Holtzoff. You do not leave a copy with the defendant.

Er. Seasongood. I should think he might want to see it.

Mr. Holtzoff. He has a rig<ht to be shown it.

nr. Seasongood. He cannot keep it and show it to his

lawyer.

Er. Holtzoff. No: but a warrant is not issued in dupli-

cate. There are no copies. You would have to change the

warrant procedure if you are going to do that.

Er. Eedalie. Practically no question comes up, because

must

the warranl;/be returned, filed in court, in the interim between

the service or execution of the warrant and the arraignment.

The defendant is in no position to do anything. If he or his

lawyer wants to raise a fuss about it later, he has ample

opportunity to do it in the court files. Actu..lly, if he

warrant is found to be illegal, it makes no difference, if he

pleads to the indictment.

Mr. Youngquist. T once had the question of the sufficiency

of the warrant. We said, "Go ahead. We will issue P new oz,.

ir. Seasongood. -r ou Zoo S n orsrary lon in a cAli

action, you get a cOpyT of 0.t

The Chairman. Yes, but you do not get a writ of certiorarJ.

A summons is the only thing you do gut.
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Hr. Robinson. Rule 4 (2) is an effort to save words and

space on criminal rules b; tagging to the civil rules Rule 4,

on the left-hand side opposite the first page of this rule,

where you find the civil rule procedure, and then, moving on

back, go back to the A.L.I. Code.

The main, tbirl is t, refer to the civil rules system, and

that is on Rule 4. That shows how surih!onses shal3 be served.

Mr. Longsdorr. is it all right to refer to the civil

ruls whicnh permit sorvine of sum~rons on a nerson at the

residentLof the defendant, or must there be actual nersonal

service on a. defendant hirself in a criminal case?

Mr. Robinson. Tha: is a question for us to decide.

Mr. Holtzoff. if you are going to punish the defendant

for contempt of court in the event that he fails to comply with

the sum-•,ons,. A ought not to be allowed to leave the sumY,0ons

at his residence, and that is what you can do undep the rules

of civil procedure.

Mr. Crane. Do you not think it is wise that we make these

rules for criminal rrocedure complete in this, without referring

to anything else? }Vha. is the harm in leaving out the civil

rules altogether. Write out our own rules, so that nnybody can

see what they ar, without referrIng to anything, else.

The Chairman. Your motion, Judge Crane, is that the

connit1tee prepnare a rule under this 4(d) (2), incorporating thi,

pertinent sections of the rules of civil procedure?

Mr. Crane. Yes.

The Chairman. Ts there any dobte on that motion?

Mr. Hioltzoff. I second the motion.

Mr. Youngquist. They are very length;.
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The Chairman. I know, but I think the rules should stand

by themselves.

Mr. Floltzoff. They are lengthy, but I do not think they

all a&o lvy to a crIminal case.

Mr. Crane. I agree with vou. I think that in a criminai

matter the defendant should be served nersonally. Take our big

cities. Who knows what their residences are?

Mr. HIoltzoff. The civil rules refer to service on the

Unfted States, service on corporations --

Mr. Crane. I just refer to service personally on the

defendant.

The Chairman. Let us dispose of this motion.

All thos. in favor of that motion say Uaye.

(There was a chorus of ayes.)

The Chairman. opposed, "no." (Silence.)

Very well, the motion is passed.

T am wondering if line 53 shiould be changed. You do not

speak of executing a summons.

Mir. Holtzoff. Wh-y not say " execuied or served".?

Mr. Robinson. "Served" covers both.

Mr. Holtzoff. I think iIt does, too.

Mr. Pession. Do you want to make any arrangement for

service on a corporation, in part (2), at the top of page 3?

The Chairman. Would not that come under the provisions that

are to be taken from the civll rules?

Mr. Dession. I should assume that would, yes.

The Chairman. It is under (b) (5).

AI rIght. Fow, let. us proceed to subsection (e).

Mr. Robinson. (e) was left in. Of course, in the civil
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rules it is designed to cover matters such as service by

publication, but that is impossible An a criminal case. That

is one clause that we left in on the remote possibility that

some nienber of the committee might see some occasion for such

provision.

If there is no suggestion of any possibility of the use of

such a nrovision, I think we should Just drop it.

Yr. Holtzoff. 1 move that we strike out subsection (e).

The Chairman. Al] those in favor say "aye."

(There was a chorus of ayes.)

The Chairman. Onposed, Ino. (Silence.)

The motion is carried.

Lct us take up (W).

Mr. Holtzoff. I think (f) requires a change.

Mr. Longsdorff. Is that going to be all right in a

criminal case? Is it all right to make that applicable il

crLminal cases?

Mr. Holtzoff. No. That would be a considerable change in

the existing law, but I think it would be a very desirable

change. Today a subpoena to a witness in a criminal case runs

throughout the United States. A warrant of arrest in a criminal

case runs only to the district. In other words, if you find an

indictment in some, district in New York and the defendant is

arrested in Brooklyn, you have to bring a removal proceeding to

take him across Brooklyn Bridge.

Mr. Crane. Is that so?

Mr. Holtzoff. Yes. We had a case where it took three

years to remove a defendant in Jersey- the Southern District

of New York.



175

Mr. Seth. That would still be true under this.

Mr. Holtzoff. That would still be true under this, but

,Ve would cure it between two districts d 1& Qyi •

A subpoena in a criminal case runs throughout the United

States, so that you can bring a witness from San Francisco to

New York, but a warrant g-oes only within a-district, and that

is the reason for the removal proceedings.

Mr. Glueck. Why should that be?

Mr. Seth. A subpoena on behalf of a defendant does not

run throughout the country.

Mr. Foltzoff. I myself think that a warrant of arrest

should run throughout the country, but I doubt very much whether

you could ever get Congress to accept any set of rules which

would permit a person to be moved across the continent without

a removal proceeding, although theoretically I would like to see

it done.

Mr. Youngquist. I do not think it should be.

Mr. Medalie. It works two ways. One is the abuse you get

in trying to get a man across the state line who is only a few

miles away. The other difficulty still exists today, in that

there are differences of opinion in different sections of the

country as to what constitutes a crime. Someone in Alabama may

get very excited about a labor leader in New York who while in

New York allegedly engaged in a conspiracy with someone down in

Birmingham or Mobile and bring him in when he ought not to be

brought in.

Now, it is difficult to work this out. The procedures

ought to be simplified. These obstructions ought to be stopped,

but it ought not to be possible to take people lightly from one
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part of the country to another.

Mr. Holtzoff. If you J t removals automatically

when there was an indictment but not in a case where there was

only a commissioner's warrant, you might possibly meet the

point.

Mr. Medalie. There are a lot of other difficulties. For

instance, what lawyers, rightly or wrongly, regard his present

abuse by the Government of the United States in picking out a

favorable district in which to prosecute oil people or tobacco

people or whatever it happens to be. It is a very complicated

thing, and we ought to be careful about any theoretical rules.

Mr. Holtzoff. This particular rule is very desirable.

This would make it unnecessary to have removal procedures a~s

between two or three districts within the same state. That

certainly is innocuous.

Mr. Medalie. When you get back to that we will get it

sooner or later. I am troubled by one or two raw deals I got

from district judges in adjoining districts. And, on the other

hand, the fact that we can abuse our power when we are employed

by the Government.

Mr. Seth. The present law, I think, is that a summons

against a corporation runs throughout the United States in a

criminal case. There are decisions to that effect, and why

should not these rules so provide? They do it right along

where a corporation is indicted. In Colorado they summon them

from anywhere.

I just make that as a suggestion -- why a summons against

a corporation at least should not run throughout the country.

Mr. Holtzoff. I do not understand that it runs throughout



77
15

the United States. The corporation has to be located in the

district.

Mr. Seth. In criminal cases in recent indictments under

the Anti-Trust law in Denver they summoned corporations without

any more ado.

Mr. Holtzoff. Maybe they did not raise any question.

Mr. Seth. There are decisions to the effect that it runs

throughout the United States. There are two or three circuit

courtof appeals decisions. I make that as a suggestion.

Mr. Glueck. You would limit that to corporations, would

you?

Mr. Seth. That is my idea. That is the present law.

Mr. Wechsler. What is the affirmative task for extending

the scope of the warrant throughout the state rather than

limiting it to a district? Some states are rather large, and

that would mean that a man could be arrested and removed and

carried to another part of the state without any removal pro-

ceeding at all.

Mr. Holtzoff. Let us take the longest distance within a

state, El Paso to Dallas --

Mr. Seth. Make it Beaumont, in the eastern part, about

1500 miles or 1000 miles.

Mr. Holtzoff. Why should not the man who committed the

crime in Dallas and escaped to El Paso be removed to Dallas?

We assume he is indicted at Dallas and he is arrested in

El Paso. Why should it be necessary to bring long, laborious

removal proceedings in order to decide whether he might be

taken across the state to Dallas?

Mr. Wechsler. Well, if you assume that he committed the



crime and escaped, the case is weak, but let us assume that he--

Mr. Medalie. If that crime was being prosecuted by the

State, it would make no difference where he was. I have in

mind, for example, a man committing a crime in Buffalo, and he

happens to be in Long Island, summering there, in the eastern

district. Under the present Federal procedure you need removal

proceedings, but if he is indicted in Erie County and arrested

in Suffolk County, there is no trouble.

Mr. Wechsler. But if the provision be that he be arraigned

where he is arrested, then I take it there is no problem.

Mr. Medalie. But you haven't that in your state procedure,

where you take him from one end of the state ýnd arraign him

and have him plead in the other end of the state without any

preliminaries. The sheriff or policeman can execute the

warrant and bring him to the other end of the State.

Mr. Holtzoff. Suppose a man is indicted in Buffalo and

arrested in Long Island. He is not arraigned in Long Island.

He is brought to Buffalo and arraigned there.

Mr. Seasongood. Isn't there a constitutional provision

that you shall be tried by jury in your own locality?

Mr. Holtzoff. No; where the crime was committed.

Mr. Seth. Wouldn't that be helped by a provision that a

warrant runs one hundred miles, like a subpoena?

Mr. Youngquist. This now seems to limit the serving of

the warrant to a district.

Mr. Holtzoff. Well, the present law limits it to the

district. This would limit it throughout the state.

Mr. Youngquist. It says that a warrant may be served

within the district. That seems to be inconsistent with the
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preceding sentence, which says that all process other than a

warrant or a subpoena may be served --

Mr. Holtzoff. That sentence would also have to go out.

Mr. Robinson. Would you want to change the word "district"

to "state" in line 52?

Mr. Holtzoff. Yes.

Mr. Youngquist. If you eliminate the word "warrant" in

line 48 --

Mr. Holtzoff. You do not need that sentence at all.

Mr. Youngquist. That is right.

Mr. Crane. The only thing we have to change is to take

out "a warrant or."

The Chairman. In other words, we are taking out the words

"warrant or a" in line 48 and the sentence beginning on line 51,

"a warrant may be served within the district."

Mr. Glueck. What about the case of a district covering

several states?

Mr. Holtzoff. There are not any such districts.

Mr. Seth. How does the preceding sentence read?

The Chairman. It reads the same as it is now except three

words in line 48 come out, namely, "warrant or a," so that it

reads:

"All process other than a subpoena may be served,"

and so forth.

If there is no objectionjw will go on to (g).

Mr. Medalie. I am not sure about this yet, where there

is the territorial restriction on the service of a warrant.

Mr, Holtzoff. Well, the way it reads now is:

"All process other than a subpoena may be served
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anywhere within the territorial limits of the state."

Mr. Medalie. All right. I have it now.

Mr. Youngquist. May I ask a question? What does this

refer to? "When a statute of the United States so provides,

beyond the territorial limits of that state."

Are there such statutes?

Mr. Holtzoff. No.

Mr. Robinson. That is just for an eventualitywhich may

not occur.

Mr. Youngquist. Then we won't have to change the rules.

Mr. Holtzoff. I think this is just copied from the civil

rules and it is surplusage.

Mr. Wechsler. If there is not such an existing statute,

it should go out, I thinik.

Mr. Holtzoff. I would rather see it go out, because I

think it is misleading rather than truthful.

The Chairman. All right. If there is no objection, begin-

ning with the word "and" in line 50,to the end of that sentencej/

will be deleted.

Let us consider (h).

Mr. Longsdorf. With reference to (g), do you want to

alter the words "serving the process" to include the word

"execute"?

Mr. Robinson. We decided that "serving" does include

executing.

Mr. Longsdorf. All right.

The Chairman. Let us consider (h).

Mr. Wechsler. What is the point of (h), Mr. Chairman?

Does that mean that a defective warrant of arrest can be amended
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after it has been served and thus deprive the person who has

been arrested of civil rights?

Mr. Holtzoff. How does that deprive him of civil rights?

7 I do not think any arrested person has any civil right to be

liberated because someone made a mistake.

Mr. Wechsler. I was not suggesting a civil right to be

liberated. I meant If there has been a defect in the form of

process, in the sufficiency of process in which the arrest has

been made, do we mean that impropriety to be eliminated subse-

quently?

The Chairman. Does it necessarily follow from this rule

that it would affect the civil rights?

Mr. Holtzoff. You mean there might be an action of damages

because of that?

Mr. Wechsler. Yes.

Mr. Seasongood. I suggest: "Unless it appears that

material prejudice would result."

The Chairman. Does not the last clause safeguard that?

Mr. Crane. It can always come up as a question of not

being permissible.

Mr. Youngquist. In the situation Mr. Wechsler proposes,

where a warrant is defective and an arrest is made in &rcum-

stances which would give rise to a cause of action for false

arrest, and thereafter the warrant is amended, does that

operate nunc pro tunc; and, secondly, is the deprivation of

the right to a cause of action for false arrest one of the

rights of the defendant referred to here? Or do these substan-

tial rights refer, as I should think properly they would, to

his rights in a criminal proceeding?
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Mr. Crane. Suppose a man's name was spelled wrong and

the "e" was left off at the end of a name. Suppose they put

it "Mac" instead of "Mc." Those are things that could be amended.

If an amendment did affect any substantial rights, he would not

be barred in the civil remedies that he had.

Mr. Holtzoff. Suppose a defendant is arrested under a

defective warrant. I do not think that that fact makes the

arrest void or the officer subject to a suit for damages, but

the warrant has to be void, not merely voidable, in order to

give rise to a cause of action for damages, so I am wondering

if your point is not perhaps academic.

Mr. Medalie. I think this section is unnecessary. When

a man is arrested and is before the court, it does not make any

difference at all what kind of process he was brought in on.

Mr. Holtzoff. Mr. Welchsler wants to save his action for

damages for false arrest.

Mr. Medalie. Therefore, you do not need to amend the

warrant for any such reason.

Mr. Welchsler. I was searching for the purpose of this

subdivision.

Mr. Medalie. I think this is simply in conformity with

the civil rules that we do not need in criminal cases.

Mr. Holtzoff. I agree that this is absolutely unnecessary.

Mr. Medalie. There is a subject that wu were vitally

interested in at one time, and that is search and seizure; and

if this has any effect on matters relating to search and

seizure, we ought to take it out, because there we are dealing

with something very, very serious.

Mr. Youngquist. I may just point out that this is not
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limited to warrants. It affects all process.

Mr. Holtzoff. Well, "process" has been defined so far as

either a summons or warrant.

Mr. Medalie. Now, if the warrant is defective and you

have the defendant, it does not matter if it is defective. If

the summons is defective, you can issue a new warrant or go

ahead with the summons or warrant, any way you wish to.

Mr. Seth. Don't you think the substitution for return

should go in?

Mr. Medalie. I do not think you need that, either.

Suppose the marshal makes an affidavit of service or a certi-

ficate. It does not require any new provision to let him put

in an additional certificate.

Mr. Seth. I do not know, but I think he should have the

right to amend the return. That should be permitted.

Mr. Holtzoff. What purpose does that serve?

Mr. Seth. Well, there may be some technicality raised

that the summons was not served by the proper officer.

Mr. Holtzoff. He can make an additional return. I do not

think we need a rule on that.

Mr. Robinson. Let us ask a question for the purpose of

the record, to state the distinction between civil rule and

criminal rule. Why is it in the civil and not in the criminal

rule?

Mr. Holtzoff. Because there is no such thing as a default

judgment in a criminal case, so that you do not need it.

Mr. Medalie. I think that it arises out of the old prac-

tice with respect to remedies and attachments and civil orders

of arrest. There are certain defects that are not fundamental,
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and in the civil practice it has been provided that there may

be amendments of those defects instead of voiding the attach-

ment or voiding the arrest.

Mr. Glueck. Apropos what you said before, what about the

situation where the warrant charges one crime and it turnsout

that another crime was committed? Does that affect it?

Mr. Medalie. No. You have the defendant there.

Mr. Glueck. So long as he is in, it does not make any

difference?

Mr. Medalie. That is like something which comes up in

connection with removal or extradiction. No matter how you have

the defendant, once you have him that does not affect it.

Mr. Holtzoff. So long as he is arrested, you can arraign

him on any other charge.

Mr. Seasongood. I feel it should not be excluded. It is

in the statute law relating to criminal cases in Rule 4, page

3, in the United States Code. The exact terms are in there.

There is no harm in providing for an amendment, so long as the

substantial rights of the defendant are not affected. That has

been a rule so long that I do not see why we should leave it

out. That is Rule 4, page 3, (h).

Mr. Holtzoff. That is the civil rule. That is not the

statute.

Mr Yolugquist. The statutes begin at the bottom of that

page.

Mr. Robinson. Of course, he is talking about search

warrants for property as distinguished from a defective warrant

for arrest.

The courts overlook the defective warrants for arrest,
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since they have the defendant, and deal with him as if he was

brought in legally. But when you are talking about search

warrants for pronerty, they will throw it out.

Mr. Holtzoff. Would it be fair to permit a search warrant

to be amended? I rather doubt it.

Mr. Robinson. That is a question that we picked up in

8 search and seizure, but if it is fair in one place it would be

8 fair in another, or vice versa.

Mr. Medalie. Except we are dealing with constitutional

provisions. Certain rights arise from arrest.

Mr. Holtzoff. They are not the same, because once you

have the defendant in custody, the validity of the paper by

which he was brought in is an academic question.

Mr. Glueck. I often wonder why, if they throw the illegal

arrest evidence out, it is not a fieri facias case, If the

defendant was kidnapped and brought before --

Mr. Maedalie. The logic is not involved. The question

involved is that of informing the judges. The question of

search and seizure has been abused, especially throughout the

prohibition era.

Mr. Seasongood. The statute I had in mind was Rule 4, page

6, amendment of process. It is Rule 4, page 6, Title 28, 767.

Mr. Holtzoff. That is taken from the Judicial Code. Title

28 does not relate to criminal process. That relates to civil

process.

Mr. Medalie. There is another fetish in our criminal law

that is to be affected, and that is one that relates to amend-

ment of an indictment. The judge may not put his pen to the

indictment. Quite a number of cases have followed the line of
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the Boyd case. Then they narrowed it down so that only the

count in the indictment which the judge tampered with is void.

Mr. Holtzoff. There is some logic to that, because the

grand jury finds tl--at.

Mr. Medalie. That is the theory of it.

Mr. Holtzoff. I move that we strike out paragraph (h).

The Chairman. Is there any further discussion on the

motion to strike out paragraph (h), Rule 4?

If not, all those in favor of the motion say "aye."

(There was a chorus of ayes.)

The Chairman. Ooposed, "No." (Silence.)

Carried.

RULE 5

The Chairman. We shall now consider Rule 5.

Mr. Robinson. I believe Mr. Holtzoff has some suggestion

on this, too.

Mr. Holtzoff. The thought I had in mind is this: that

Rule 5 (a), the way it is now worded, seems to assume -- anyway,

it may be so construed as to mean -- there will be written

pleadings; and, of course, we do not have written pleadings in

criminal cases beyond the indictment, unless you have a

"A ý-f abatement or demurrer, but the ordinary plea in a

criminal case is oral.

Therefore, without endeavoring to suggest exact phrasing

at this ooint, because the reporter might be able to do it

alone better, I move that 5 (a) be rephrased, on the assumption)

that there will not be any written nleas.

The Chairman. In other wordsuha, you want to avoid is

having this rule construed as meaning that the plea of the
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defendant should be in writing?

Mr. Holtzoff. Exactly. I move that it be rephrased so that

that construction be not possible.

Mr. Robinson. Some later rules raise the question

whether certain motions and pleadings may not be in writing,

and it may be decided or not by the committee that this business

of oral pleas of not guilty and all other pleas in a criminal

case being oral, be modified, in which event this might become

material.

Mr. Holtzoff. One of the main purposes of our work is to

simplify crininal oroceedi-R-s. We should not take any steps to

complicate it.

After all, the average court sits about three or four days,

four times a year or twice a year. They find all the indict-

ments on the first day. They hear all their pleas on the

second day. IT there are pleas of not guilty, and sometimes

there are not, they try them on the third day end finish the

term.

Er. Crane. I thought at first the affirmative pleas

should be written like in civil cases. That was quite an inno-

vation in my mind. It is quite ar. innovation because, when you

come to take the pleas, there are pleas taken down by the

stenograDher or clerk. If you are going to have pleas taken

down in writing, like in a civil procee .ing, it is a gpat

innoyation. I have nev;cr heard of it in our State. I have

never heard oP anything to he in writing by the defendant,

although he can malke his motiom, which rust be besed or a

written plee, and they must maie their motions and try out

their affirmative defenses.



I ao not otf•.n rnny objection to it, but I am sin, from

.y own persotn-, ererence, tha .-.1 ha rncvo henKr] of it.

Yr. Holtzoff. Th<IM motion wouli take the place of the

present; damiitper.

Hr. Crane. T (>d M o n :,ean that. T think i shCul( be based

on ti'Že oleadinFcs i; Writing.

Mr. Robinson. No ha, so rany reco.menation- by ,:udges,

lawyers, b-r ..- c iati ons with r-• O. to the requi reren tha-..

plans o a..libs and that np s of in.sanity should be made in

dvAnc- e of trial that the defendant will offer such evidence on

trial.

If you be.in to try to draw a Pule cove'ing alibis and

!nsan is, leavfng out aofi.rmative defenses, for which thoero is

eqiuallyr good r-.,ason to have notice in advenov ---

The Chairrmar. ?'hat would the other defenses 'o

nr. Crane. If yo wish to go to Rule 8--

La.,beth. Could not this rule be amended to provide .hat,

pleas of guilty, not gu!.t, nolo conterndere should beoral nnd

all other ,loas in wpitin-?

IEr. Robinson. What was your question?

ir. iSeth. Mly Ouestion is. if theve is arn• doubt about tLW

rule R (a), could not it b, amended to provide that pleas of

guilty, no.• gulty, or nolo contendere should be re! and all

othor pleas in writ-n7?

P HAMMf Rule 5 (a) provides that in pleas of

demurrers or plops in bar you inn make a motion, but a motion is

not n pleading. There Is no written pleaoding provided for by

the rules other than the original indict-ment, nnd 1 therefore am

directing my thought to the idea that the way this Rule 5 (a) is



worded seems to implyM that there are pleadings to be served.

Yr. Robinson. Lpt us answur Lh, Chairman's question first.

The Chairman. I WiUl withdraw the question, because we are

getting into deep water.

9 Mr. Robinson. That is the reason, Judge Crane, for

written npeadings or motions following the indictment.

i have had experience with oral bondQ oral Pecognizance-

In the state ract.ice 1 recall some of the trouble we got into

was because there was no nrovision for bonds in writing. At

leask, our code provided that the defendant could come into

court with two sureties, stand before the court, tell the curt

how much property they had, and all three would agree that they

would be held liable fo- a certain amount if the defendant did

not appear for trial.

Instead of that being a simple process, it proved to be

quite complicated, and it was very difficult --

Mr. Holtzoff. A bond is not a pleading. This rule refers

to pleadingS

Mr. Robinson. I think my point is still good on this. In

other words, you cannot assume safely that by keeping the plead-

ings and motions oral you will make it simple. You are liable

to get into situations that are quite troublesome.

Yr. Holtzoff. I would dislike to see any-requirement

fs4nd which would require file dtlepant pleas, be-

cause some of them cannot write their names. in the second

place, suppose he refuses.

Mr. Robinson. You might make the plea oral.

Mr. Foltzoff. I do not see what object is accomplished,

and, in addition to that, you are likely to create delays and
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have --

The Chairran. We ar•, oing, to ret into a aIscussion of

this under Rule .

Your motion tentatively, Mr. Holtzoff, is that Rule - (a)

will be so phrased as to safeguard the right of the defendant

to make an oral plea?

Mr. Holtzoff. Yes.

The Chairman. Is there any further discussion of that?

Those in favor say "aye.

(There was a chorus of "ayes.") )

Opposed, 1'i0o. (Silence.)

It is carried tentatively.

Mr. Medalie. There is one other thing on 5 (a) I would

like to bring out. Lines 8 to 9 read:

"And similar paper shall be served upon each of the

parties d]lrectly affected thereby."

Now, in practice what we are really doing is this. The

defendant serves papers only on the Government. He ought not

be compelled to serve it on each of the other defendants.

Mr. Foltzoff. Suppose you had a big m•a•l fraud case. You

would not went to require one defendant to file a motion to

dismiss on all the co-defendants.

Mr. Medalie. That is the poinit involved.

Mr. Robinson. I want to state this principle that I

think also is controll-ing in our work. N4e want, of course,

these rules to be fair to the Government. At. the same time

they must be fair to the defendant. We must have a balance

between the two.

I think we all agree we do not want just speedy and quick
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convictions. As some New York lawyers told me, "Be careful

about short cuts to the penitentiary. We do not want short

cuts just for the Government's convenience."

You take a big case where there are 67 defendants or a

hundred defendants. if I am not mistaken, I have seen evidence

and heard observations with regard to fairness as to those

numerous defendants, to the effect that rights as between them-

selves are not adequately taken care of and that there probably

ought to be information available to the defendant as to what

the others are doing.

Mr. Holtzoff. This would impose a burden on the defendant

rather than help him. Here is a defendant who would have to

serve a motion to dismiss the indictment on all of the 49 co-

defendants as well as the United States Attorney. I thinkin-

stead of helping the defendant you are burdening him.

Mr. Robinson. What about the others, those who are getting

the notice?

Mr. Medalie. This is what happens, and I know what they

have in mind. Counsel for one of the defendants will make a

motion for a bill of particulars. He will do it so badly that

lie will spoil the work being carefully done by another one of

counsel, and get it in and get a decision.

Now, I had an experience of that sort and was quite help-

less, even when I knew it. 1 did not think that a motion for a

bill of particulars should be made, because it would involve a

statement of the law, which would mean that the indictment was

good. The Government was anxious to wiggle out of an indictment

that it was stuck with. They foolishly indicted. Now, they

would gladly have gotten rid of it if they could have gotten a
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favorable judicial decision.

Counsel representing one of the defendants made a motion

which brought out a proposition of law which was distasteful

both to the Government and my client.

That is what they had in mind, but you are not adversely

affected by these things except to the extent that poor judg-

ment or poor strategy has been used.

Mr. Robinson. All this would amount to would be to give

you information about what these other defendants were doing.

Mr. Medelie. Here is the difficulty you have, and you

must state it frankly. Some defendants are able to get compe-

tent lawyers with experience, defendants who can pay well, and

the lawyers are willing to do a lot of work. In many of these

cases, even where there are defendants of that sort, who can

afford that kind of thing, there are some defendants who are

exceedingly unimportant, who cannot afford to spend money, who

cannot afford to get good defense counsel, and their lawyers

cannot even afford to do all the stenographic work and the

typewriting that goes with the case. It is a burden which

ought not to be imposed on poor defendants who cannot get that

service.

10 Mr. Holtzoff. I move that that lastcause, lins 8 and 9,

go out.

Mr. Medalie. Let us see practically what this really means

and whether we get notice. In the larger districts, the busy

districts -- New York, Brooklyn, Chicago -- the lawyers know

what is going on in the case. In New York it is publishedin

the Law Journal.

In districts where the court meets only occasionally and
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has motion terms, isn't it possible to keep in touch with the

motions that come on in the regular list?

Mr. Holtzoff. They do not have a regular list of those

cases, but what happens is that it is easier for a lawyer to

keep in touch, because in the case of those districts where a

criminal court is held twice or four times a year, all the

members who are practicing in the Federal court are in court on

the opening day of the term, because they all have several

cases.

Mr. Medalie. In other words, practically, we really know,

don't we?

Mr. Holtzoff. We do.

Mr. Robinson. What about civil cases? Wouldn't you know

in a civil case, too, just the same?

Mr. Medalie. You would in my district, because you would

read it in the Law Journal.

Mr. Holtzoff. The civil rules are so different from

criminal prosecutions I do not think this is applicable. K

Mr. Robinson. It is a question whether it is.

Mr. Holtzoff. A civil case is a controversy between two

private individuals, which is different from criminal procedure.

Mr. Dean. In a case, for instance, where there are 60

defendants and one group wants to file demurrers, another a

motion for a bill of particulars, another a motion to quash,

are you going to require one of those defense counsel to serve

60 copies on counsel for the other defendants? It seems to me

it is a practicable question.

Mr. Robinson. That is an exceptional case. Take three in

a conspiracy case. You have got to have three defendants to
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have a conspiracy conviction in a Federal case.

Mr. Holtzoff. You have got to have two.

Mr. Robinson. That is right. Maybe you do have three or

four defendants, but you have got to fasten the guilt on at

least two in order to have a conviction for conspiracy. I

think I can Pite a case whore it has been extremely material to

each of the defendants to know how many of his co-defendants

were going to pass out of the picture.

Mr. Dean. That is true, but what can you do about it?

Mr. Holtzoff. Do not forget, too, that the number of

cases with numerous defendants is much larger in the Federal

courts than it is in the State courts, and this rule will

impose a terrific burden on the poor defendant who cannot

afford big stenographer's bills.

Mr. Yo)ngquist. Well, isn't it taken care of by the pro-

vision that it shall be served on each of the parties directly

affected thereby?

If I am representing a defendant and make a motion to

dismiss, that will be not a motion to dismiss or quash the

indictment as a whole, but to dismiss as to my client.

Isn't that true in the case of every motion and every plea?

It goes to the one directly affected. Even if it be a bill of

particulars, that is a bill of particulars to him and not to

the others. He is the one making the motion on the one hand,

and the Government on the other, and if the Government files a

reply to same, as is later provided for in the rules, that is a

reply to a motion made by some particular defendant, and only

that defendant is affected, because even though there may be

ground for a motion to dismiss, it willbe effective only as to
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those who make the motion, and the indictment will stand as to

the others.

Mr. Holtzoff. But if that is so, then this provision is

surplusage. Then surely it should go out.

Mr. Youngquist. Is there any provision for the serving of

pleadings and motions on adverse parties elsewhere in the rules?

Mr. Holtzoff. Yes. (b) does that, the very next para-

graph.

Mr. Medalie. I think, answering your question, you have a

situation where, having over one hundred district judges, you

get a variety of interpretations. Also, having countless

counsel all over the country, you will get a variety of demands

and particulars. This is left unclear. You do not know whom

to serve.

Mr. Youngquist. I assume that, from the presence of the

word "directly," which is not in the civil rules, it was intend-

ed to follow somewhat along the lines that I have tried to state.

Mr. Crane. In connectimnwith that, who is to determine

whether a party is directly affected or not?

Mr. Youngquist. If a motion is made by a defendant, the

only one who could be directly affected would be the Government,

whatever his motion may be.

Mr. Holtzoff. Well, isn't that all the more reason for

striking it out, because then this provision is surplusage; and

yet it might be construed some other way.

If it is construed the way you say it is, it is certainly

unnecessary. The possible ambiguity in it is a source of

danger. Therefore I think the defendant is put at a disadvan-

tage.
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Mr. Youngquist. I would not see any particular harm in

striking it out as long as there is some provision for serving

on the United States Attorney, let us say, a motion made by a

de fendant.

Mr. Holtzoff. That is taken care of by 5 (b).

Mr. Youngquist. That simply prescribes the method of

service. What is required you have got to find in (a).

Mr. Glueck. Why not just substitute "upon the Govern-

ment"?

Mr. Holtzoff. "Upon the adverse party" I think would be

all right.

Mr. Youngquist. I think that would cover it.

Mr. Medalie. That would cover 'Lt.

The Chairman. The motion is to strike, in line 8, the

words "each or the parties" and to substitute "upon the adverse

party," and to strike out the rest of the sentence.

Is that motion seconded?

(The motion was seconded.)

The Chairman. All those in favor of the motion say "Aye."

(There was a chorus oV ayes.)

The Chairman. Opposed, "No." (Silence.) The motion is

carried.

Mr. Holtzoff. I would like to make a motion in reference

to line 7 of 5 (a). I think the words "offer of plea or

consent arrangement" should be stricken.

Mr. Crane. That was included in your motion as carried.

You asked the reporter to rewrite it so as to take out any

reference to oleading.

Mr. Youngquist. May I ask a question concerning the
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language appearing in lines 4 and 5, "unless the court otherwise

orders because of numerous defendants."

Just what is that intended to cover?

Mr. Holtzoff. That would be out now.

The Chairman. In view of the changcs in lines 8 and 9?

M. Holtzoff. Yes.

The Chairman. Is that so?

lr. Robinson. Of course, that was a saving clause in

connection with our discussion before. The court could say

Defendant A, B, and C should be served, instead of sixty

defendants.

The Chairman. Does not that trouble relate to instances

where you have short terms with many judges?

Kr. Robinson. When a man's life or liberty is at stake,

I do not think we ouzht to take that into consideration.

Mr. Holtzoff. These terms are fixed by statute. We have

to take the courts as we find them.

Mr. Robinson. We have to take the rights of defendants as

we find them. Judges shift around in district courts.

Mr. Holtzoff. They cannot do it without the defendant's

consent.

Mr. Robinson. They usually consent to it. There are a

lot of shiftings.

Mr. Foltzoff. In the Federal courts?

Mr. Robinson. Yes.

Mr. Holtzoff. It is not done very often.

The Chairman. But if the changeis made in lines 8 and 9,)

does not the change as now suggested in lines 4 and 5 necess-

arily follow?
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Mr. Holtzoff. It does.

Mr. Robinson. I think it is rather unfortunate if it

does.

Mr. Seth. Does not the earlier language make the language

in lines 8 and 9 unnecessary?

icr. Robinson. I was not noticing that, because it was

so definitely stated. I had not read my text here carefully

enough.

Mr. Holtzoff. I certainly think that lines 4 and 5 have

got to go out. Otherwise it would not serve any purpose here.

Mr. Dean. Mr. Chairman, is it not the consensus that, on

Rule 5 (a), which was to be redrafted in order to make provision

for pleas, they need not be in writing; that all we need is that

in the event of a written motion it should be served on the

adverse parties? Haven't we said everything?

Mr. Crane. That is poing" to be rewritten. We can take it

up then.

The Chairman. With that understanding, we will pass on to

(b).

Mr. Medalie. Will you have the words "offer of plea or

consent arrangement"? 
/4

Mr. Holtzoff. That is going out.

MJr. Seasongood. What about desiggnation of record on appeal?

Isn't that beyond our jurisdiction?

Mr. Robinson. It is not a question of policy that the

committee has to find. We find, on drafting these rules,that

we keep ru-nning into matters of appeal. In other words, you

cannot assume that there is a sharp distinction between matters

of plea of guilty and matters following. Therefore, you have
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to consider appeals in many places, regardless of whether we

had any drafting in regard to appeal rules or not.

The Chairman. May I suggest that wherever a question comes

up as a question of appeal, as this one, we will indicate that

by brackets, so that we will have it called particularly to our

attention, so we won't skip it?

I think it is quite likely that our references may be

extended to include a revision of the appeals rules. Tenta-

tively we can leave these things in.

Mr. Holtzoff. May I suggest this, though, Mrc. Chairman,

that even though the words "designation of record on appeal" do

not belong in this one, because that should be in one of the

subsequent rules which relates to appeals, under any circum-

stances I think perhaps these words or this phrase should go

out of this particular one.

The Chairman. All right. Do you agree to that?

Mr. Robinson. Yes, with this question. You notice thai

that, too, is a civil rule provision. As I have said, I want

all of your criticisms on the matters that really cannot be

carried over on civil rule analogy. At the same time I do not

want us to change too much the order as established in the civil

rules.

If we begin to leave a thing out as dealt with in the civil

rules at one point and proceed to make our own rearrangement, we

are going to get pretty far away from our plan of holding the

two systems of rules pretty closely together. That is my only

question.

Mr. Glueck. Besides, this deals only with one of a series

of documents with reference to service.
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The Chairman. All right. Let us consider (b).

Mr. Medalie. Is this under civil rule?

Mr. Holtzoff. There is a typographical error on line 13.

It says "services." It should be "service."

Mr. Medalie. I do not want to raise any question about the

civil rules, but isn't it the practice in New York that when the

other fellow's office is closed, you throw the pleading or

notice of motion through the slot in his door and make affidavit

to that effect? That is good service. You do not have to go

looking for him at his house.

Mr. Eoltzoff. Yes. Well, line 21 takes care of that,

Mr. Medalie.

Mr. Medalie. If the office is closed or the person to be

served has no office.

Now, if his office is closed, why, our practice is to throw

it in somehow, either over the transom or through the slot.

Pendell
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Mr. Holtzoff. Lines 19 and 20 take care of that, on page

2,--

"or, if there is no one in charge, leaving it in a

conspicuous place therein;"

Mr. Medalie. There might be an office boy in there, but

not in charge. The office is open.

Mr. Youngquist. Dropping it through the transom in a

conspicuous place is the point Mr. Holtzoff I think has in mind.

Mr. Medalie. This is not serious, but it incidentally

raises questions that run away from the normal practices today

in cities. I do not know how they do it in small towns. I

suppose with the lawyer out and the office closed you slip it

under the door.

Mr. Holtzoff. But it works all right in the Civil Rules.

Mr. Medalie. Yes. I hate to raise the question. There

is no use of our trying to amend the Civil Rules, and I think

there ought to be uniformity, I suppose.

The Chairman. I think we had better let it stand.

Mr. Medalie. I was simply noting my disapproval.

Mr. Robinson. The record will so show.

The Chairman. Proceed.

Mr. Glueck. That is"whenever under these rules service

is required." Surely the warrant we propose to serve personally?

The Chairman. This is under a caption of "Service of

Pleadings" as distinguished from the service of either'summons

or warrants.

Mr. Glueck. ',uite true, but I was wondering whether the

expression "whenever under these rules~' is too broad, neverthe-

less.
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The Chairman. Oh, I get your point.

Mr. Holtzoff. I say it is taken from the Civil Rules and

it works out all right in the Civil Rules, because there is a

separate rule for service of summons, which is the initial

process for subsequent papers.

Mr. Glueck. The pleadings?

Mr. Holtzoff. Yes; and this phraseology is sanctioned by

the precedent of the Civil Rules.

Mr. Glueck. I am a little afraid, where criminal cases

are involved or personal liberty is involved, to have it this

loose.

Mr. Longsdorf. Mr. Chairman, may I make a suggestion that

I think may help to clear this up? You will find in numerous

statutes the language speaking of service, when they mean

service of papers in the case, and yet the statutes are worded

as if it might seem to mean service of summons or something of

that order.

Now, it is not the same kind of service, and it is not in-

tended to do the same sort of thing, and maybe if we bear that

in mind we will keep straight on this.

The Chairman. In the earlier rule you have dealt with

original process.

Mr. Longsdorf. Yes, exactly.

The Chairman. This deals with service of pleadings and

documents in the nature of pleadings. Then, Mr. Glueck, we are

driven either to following the language and conforming or

taktng it out. Which is the safer?

Mr. Glueck. I think the Reporter ought to note it and

see what he can do with it. The question is whether the caption

here takes care of this difficulty, or whether some change
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should be made in this expression, "whenever under these rules."

Mr. Holtzoff. Do not overlook this limitation, Mr. Glueck.

This refers to a party represented by attorney.

Mr. Glueck. I notice that.

Mr. Holtzoff. A person before he is arrested is not

represented by attorney.

Mr. Glueck. Occasionally he might be.

Mr. Holtzoff. Well, there would be no representation re-

quired because there is no action.

Mr. Youngquist. I do not think there is any danger, be-

cause of rule 4, where we have in great detail provided for

the service of process, both warrant and summons.

The Chairman. I agree with you.

Mr. Longsdorf. I had that in mind. I think that will

cover it.

Mr. Holtzoff. I think (c) should go out because it is not

at all applicable to criminal cases. That of course is a civil

rule, and I do not think it has any application to a criminal

case.

Mr. Robinson. Hold that for 8 again, will you? I think

that is tied up with our whole problem that we will get into in

Rule 8. If it is not, I will let you strike it out or do any-

thing you want to with it; but I suggest you defer it, there.

The Chairman. Fine. "(d)•

(d) Filing.

Mr. Robinson. I suppose there is no problem there of

filing with the United States Commissioner, or anything of that

kind.

Mr. Dean. Do we hereafter require that certain of these
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Mr. Robinson. Yes.

Mr. Holtzoff. We have a written motion to take the place

of a demurrer.

Mr. Dean. But do we require that they be served?

The Chairman. Rule 8, we are talking about.

Mr. Robinson. It is in there.

The Chairman. Let us wait until we get to it. Then, I do

not know what will happen to it.

Subdivision (e).

Mr. Crane. Pass that.

Mr. Medalie. That means you can file an indictment by

giving it to the judge if the clerk is not around, if the other

pleadings are oral?

The Chairman. If you require a written alibi pleading or

a written insanity pleading, it shall be filed.

Mr. Robinson. What about an information?

Mr. Medalie. Yes, the pleading or the information could be

filed with the judge.

Mr. Robinson. Yes, or the information could be filed with

the clerk, although the indictment I suppose would have to be

returnable to the judge, would it not, to be operative in his

court?

Mr. Dession. You have to get leave of court to file it.

It is pro forma in some districts, but the Supreme Court has

held that the court is entitled to require some showing. Some-

times it is not requ'red, sometimes it is.

Mr. Holtzoff. I think that is one of the things we should

change in these rules.
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Mr. Dession. The judge could be satisfied with anything

he likes. In some districts it has become pro forma. The in-

former still has leave to file in the record.

The Chairman. If there is nothing further on Rule 5, we

will proceed to Rule 6.

Rule 6. Time.

Mr. Robinson. That happens to be a rule which is just the

civil rule carried over with practically no change, so far.

Mr. Youngquist. Speaking of a legal holiday, I question

whether that Is a federal legal holiday or state. The Civil

Rules use the same language as here, but as I recall it the

Appeals Rule says "federal or state holiday." Let us see where

I got that--on page 2, preceding page 2:

"Sundays or legal holidays, whether under federal law

or under the law of the state where the case is brought."

I do not know whether the Civil Rules have been construed

judicially in that regard or not.

Mr. Holtzoff. They have not.

Mr. Medalie. How many federal holidays are there?

Mr. Holtzoff. There aren't any.

The Chairman. Thanksgiving?

Mr. Youngquist. Wait a minute. Yes, that is a state holi-

day.

Mr. Holtzoff. The presidential proclamation has no legal

effect except In the District of Columbia and on federal reser7-

ations.

Mr. Youngquist. I thought the Fourth of July was a federal

holiday.

Mr. Holtzoff. No.
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Mr. Dean. It does not even have persuasive effect in

some jurisdictions.

Mr. Holtzoff. In fact it would be unconstitutional as a

federal holiday, except in the District of Columbia and on fed-

eral reservations.

Mr. Youngquist. What about the operation of the federal

courts?

Mr. Medalie. I have worked on legal holidays in federal

courts.

Mr. Holtzoff. Lots of federal courts are open.

Mr. Medalie. Especially if a Vermont judge came in and

did not recognize New York holidays.

Mr. Youngquist. The point I was making is, I do not see

why Congress could not declare certain holidays shall be ef-

fective with respect to all federal business.

Mr. Holtzoff. Oh, it has done that, but what I meant was,

there are no federal holidays that are effective anywhere ex-

cept in federal buildings and in the District of Columbia.

Mr. Youngquist. Well, that is true.

Mr. Medalie. Tell me what happens with banks? I do not

know much about it, but the bank has to stay closed on election

day, Thanksgiving, and I think Christmas Day and New Years day.

Mr. Holtzoff. That is because of state law.

Mr. Medalte. No, it applies to federal banks and the

national banks.

Mr. Holtzoffi. I know. The rule as to banks is this--a bank

can close on any day on which you cannot present negotiable

paper under the laws of the state; that is, where you cannot

present negotiable paper on a state holiday; and that is why
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even federal banks close on state holidays.

Mr. Medalie. We have solved the mystery.

Mr. Youngquist. I am interested. You say there are cert-

ain days upon which Congress says that federal business shall be

suspended. What are those?

Mr. Holtzoff. I haven't got them.

Mr. Youngquist. Would not that be a federal legal holiday?

Mr. Holtzoff. In that sense, yes. I thought you meant a

federal holiday within the state.

Mr. Youngquist. Oh, no; they couldn't do that, of course.

But these are t 1courts we are dealing with, and they are

subject to a rule of Congress. I think in order to avoid

question we ought to follow the Criminal Appeals Rules so as to

make it both federal and state holidays; and we certainly have

good precedent for it. The Supreme 0ourt has already adopted

it.

Mr. Holtzoff. The Civil Rules are more recent than the

Criminal Appeals Rules, and they do not use the words "federal

or state."

Mr. Robinson. I am told that one reason they did not put

the federal holidays in the Civil Rules is because there are no

federal holidays. That point was being discussed.

Mr. Seasongood. Election day with us is a half holiday,

and Saturday or Saturday afternoon is a half holiday.

Mr. Holtzoff. Lines 10 and 11 say--

"A half holiday shall be considered as other days and

not as a holiday."

Mr. Seasongood. Oh, yes; that is right.

The Chairman. Is there any objection to 6 (a) standing
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"as is"?

Mr. Dean. Might it not be well in the 9th line, where

you say

"When a period of time prescribed or allowed is less

than 7 days,"

and so and so, to make it read this way:

"When a period of time prescribed or allowed is ex-

pressed in a number of days as distinguished from weeks

or months, then intermediate Sundays or holidays shall be

excluded in the computation?"

Why do we limit it to 7 days?

The Chairman. I do not know what was controlling with the

draftsman of the civil rule, which uses exactly the same

language.

Mr. Youngquist. That is common state practice, too.

Mr. Medalie. If you had a 60-day period, just think of

all the Sundays and holidays you would take out; for instance,

a 60-day period from Labor Day in New York--Columbus Day--

election day.

The Chairman. Armistice day?

Mr.,Medalie. Armistice and election day, and Thanksgiving

day, and your Sundays.

Mr. Youngquist. Iknow the practice In our state is that

whenever the period is not more than a week they exclude inter-

vening Sundays and holidays.

The Chairman. Is there anything on "(c)"? 11(d)"?

Mr. Holtzoff. I want to make a suggestion as to (d).

This provides for 5 days.

The Chairman. Just a minute. I asked if there were any
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questions on "(d)". Did you have any, Judge Crane?

Mr. Crane. No, not at all.

The Chairman. (b), (c), and (d). That will be on page 2,

of Rule 6.

Mr. Holtzoff. This provision 6 (d) would provide for a 5-

days' notice of motion. Now, there we must bear in mind that

later on we provide for a motion instead of a demurrer, or a

motion to quash. Well, that might operate perfectly all right

in the large metropolitan centers, but it is impossible of oper-

ation in the average federal court where the term might last a

week and where the trials commence on the second or third day of

the term.

The defendant might be given a couple of hours to make his

motion, or a half a day, if he is going to make one; he cannot

take 5 days, because by taking 5 days he gets a 3 months' con-

tinuance.

Mr. Youngquist. But you have there-

"unless a different period is fixed by these rules or

by order of the court."

Mr. Holtzoff. It ought to be "by local rules."

Mr. Youngquist. "By order of the court."

Mr. Holtzoff. "By order of the court" I think applies to

a specific case.

Mr. Youngquist. Yes.

Mr. Holtzoff. If you change the word "these" to "local"

that would meet the thing I have in mind. By local rules, in

other words, in some districts they might provide for 2 days'

notice, and in another, for 24 hours.

As a matter of fact it was found by experience that the 5-
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day notice under the Civil Rules is not operative in Chicago,

because they never had a 5-day notice, and they ignored that

r Civil Rules.

Mr. Glueck. In practice do they use up the full 5 days?

Mr. Holtzoff. Most of them do. Well, it is not only

that, but the average. The average person that serves a notice

knows that he has to give notice returnable at least 5 days

later.

Mr. Seth. I think we should not pay too much attention to

the short terms in these districts. Five days' notice is

pretty short notice in lots of instances. I think the defend-

ant has some rights, and it should not be merely a question of

convenience to the government all the time. Now, that is my

frank opinion.

Mr. Holtzoff. Now, you take it in this form, the defend-

ant files a demurrer, and that demurrer may be argued the very

following morning. They would not postpone a trial because the

defendant filed a demurrer; whereas this rule in its present

form might mean that the case would go over for the term.

Mr. Robinson. If he doesn't have a lawyer, what does he

do in that sort of case?

Mr. Holtzoff. He does not demur if he doesn't have a

lawyer.

Mr. Seth. Why should a man be indicted on Monday and

tried on Tuesday?

Mr. Holtzoff. Well, he would either be put on trial

Tuesday or he might have to languish in jail for two or three

months until the next term of court.

Mr. Seth. He probably would not be demurring; but there
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rights of the defendants to meet the convenience of the govern-

ment. If the court cannot reasonably handle it at the time,

why it should be put over until a later day.

Thne Chairman. Mr. Seth, these cases, as I got the picture--

and I must confess, coming from a district with fixed judges,

I was shocked by it--some of these district judges will move

about to five or six different places, and some of them are

places that are not very conspicuous on the map.

Mr. Seth. That is right.

The Chairman. -- except, I suppose, through some great

victory, some statute was amended to include the sitting of the

court in his home town; and I suppose that is going to be one

of the things that we won't dare touch, if we hope to get our

rules accepted by Congress. I think we have got to bend to it

a bit.

Mr. Seth. I think we have got to bend the other way if

we want to get them accepted by Congress, Mr. Vanderbilt.

Mr. Holtzoff. But that is the common practice.

Mr. Seth. I think that is the most serious difficulty

we confront. We have got to put up reasonable rules or Congress

will reject them.

Mr. Holtzoff. No, but Congress is perfectly satisfied with

the present practice. The only time we run any risk of re-

jection is when we change the practice.

Now, the only suggestion that I make as to this paragraph

is--and I so move--that in line 35 we change the phrase "these

rules" to "local rules•.

Mr. Wechsler. Would it meet your point, Mr. Holtzoff, if
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the shortening of the time could be by the consent of the

defendant? If he is going to languish in jail throughout a

summer probably he would be glad to avoid it.

Mr. Medalie. What is the "confidence," Alex?

The Chairman. I remarked I thought Mr. Seth had a point,

there.

Mr. Holtzoff. And my answer was that you cannot meet

that point without changing the federal court system, and 75

percent of the places where federal court is held are of this

type, where court is held every six months, and then the judge

moves on.

Now, you talk about Congress changing those statutory

terms. Well, I would like to answer Mr. Wechsler's point.

You take your defendant who is out on bail, he could use this

rule for dilatory purposes. He would move to dismiss on an

indictment for insufficiency or some very minor ground and be

given his 5 days' motion. He could have the case thrown over

for the term.

Now, I think this is a matter that should be taken care

of by local rules. As I see it, in the big centers of popu-

lation there might not be any harm with this rule, but we have

got to look at the majority of the federal courts. The only

modification of this paragraph that I suggest is to insert the

word "local" in place of "these1.

Mr. Medalie. You mean by rules of the district court?

Mr. Holtzoff. Yes.

Mr. Longsdorf. Then you destroy uniformity.

Mr. Holtzoff. But under the Civil Rules there are lots

of points that are handled by local rules, and I venture to
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say there will be lots of things under these rules that will

have to be handled by a local rule.

Mr. Seth. But not a matter of time. That is not handled

by a local rule. This is a civil rule.

Mr. Holtzoff. Yes, 6 (c); but I do not think it is appli-

cable to the criminal rule.

Mr. Seth. Well, these short terms you speak of operate

just as disastrously on civil cases as they do the criminal

cases.

Mr. Holtzoff. Yes, the defendants in civil cases get

civil cases thrown over for the term by filing a motion.

Mr. Seth. Sure.

Mr. Medalie. Not necessarily; cases on the calendar for

trial on a certain day, motions made returnable several days

later, the judge trying the case is not to be halted by that

motion if he doesn't want to be.

Mr. Holtzoff. But there is another point, there. Your

civil cases might be brought in vacation and just pending and

brought to issue before the term of court, but your criminal

case starts when the indictment is found, on the first day of

the term, and the defendant pleads the next day, a pleadsA

!?not guilty", and he is tried the day after.

Mr. Seth. Well, that is not right. It should not be

permitted.

Mr. Holtzoff. Well, it is done in 90 percent of the cases.

Mr. Seth. I know it is done in lots of cases, but it

works injustices.

Mr. Holtzoff. I do not think it does in actual practice.

Mr. Medalie. That depends of course on what crIme is
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charged. There are petty offences for which indiscriminately

acts of Congress prescribe ridiculous penalties, but they are

really petty cases.

Mr. Holtzoff. Of course 90 percent of the cases in the

average country federal court are liquor cases or natiofial-law

motor vehicle theft cases or Canadian and Mexican border

immigration cases, or the sale of liquor to Indians out in the

Indian country, and that accounts for about 90 percent of those

cases.

Mr. Seth. To get back to the automobile theft case,

some young fellow is arrested going through the country with a

car, indicted one day and put on trial the next, away from his

people, and it is not fair, whatever the necessity may be. I

have prosecuted them. I have done it over and over again.

Mr. Holtzoff. In some pleaes he would not eventv4 a

trial, p~a6

Mr. Glueck. That is not the test. It seems to me, Mr.

Chairman, that the phraseology you have here covers the point

made by Mr. Holtzoff adequately. I interpret that, ";or by

order of the court," to permit sufficient flexibility.

The Chairman. Yes, but should we not leave out the word,

by "these" rules?

Mr. Holtzoff. I would like to substitute the word "local"

for the word, "these"--
order of

"by local rules or by/court."

Mr. Medalle. If you say "local" you create an ambiguity.

Mr. Glueck. Yes, you create confusion.

The Chairman. If you leave in "by these rules" those

words are meaningless, because we are putting in "5 days". Why
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not leave it up to the court each time?

Mr. Glueck. That is right.

Mr. Youngquist. I assume "a different period is fixed by

these rules" somewhere in the rules. I have not seen it yet,

but I assume there is some different period fixed.

Mr. Holtzoff. That is under the Civil Rules. I do not

think you need it here.

Mr. Medalie. This language would permit reference to any

amendatory rules later. I think it ought to stay in these

rules.

Mr. Robinson. Just the same as the Civil Rules?

Mr. Medalie. You might have different provisions in the

other rules, even if you haven't got them In mind. Also, the

district court has its own experience, the judge also responds

reasonably to bar pressure. When the bar is annoyed and feels

that the practice is unfair he would provide appropriate rules.

I do not think there is a district in the country where the bar

is not hurt occasionally about things not working well and calls

it to the attention of the judges.

Through bar associations or otherwise rules are prepared

to meet those situations. The district court ought to be trusted

to have that power.

Mr. Holtzoff. But I would like to have a saving clause

which would permit the district court to change this.

Mr. Medalie. I agree with you about that, and if you

said, "a different period as fixed by these rules or by rule of

the district court!T --

Mr. Holtzoff. "or by rule of the district court."

Mr. Medalie. All three things in there, then that will
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amply safeguard.

Mr. Holtzoff. Yes. I did not catch your amendment. I

would be in favor of that.

Mr. Medalie. I move--

The Chairman (interposing). Before you put that, may I

ask this? I do not see why, if "as provided by these rules"

means rules of the Supreme Court, there is any sense in copying

them, because we might put in such saving clauses in each one

of these rules, looking to unimportant changes, and it seems to

me to be meaningless phraseology, if it means as I think It

means, the federal court rules. Is that sound, or isn't it?

Mr. Holtzoff. I think it is sound.

Mr. Medalie. You mean that if subsequently there is a

change of the time limitation in some other rules, you do not

need the words "fixed by these rules"--that would take care of

that?

The Chairman. That is right. The court would take care

of it.

Mr. Medalie. So the amendment we would make here would be

limited to district court rules?

Mr. Robinson. Are we justified in changing from the

district civil rules?

Mr. Medalie. I was thinking what you said this morning

about that. I do not care how you simplify the rules of

criminal procedure, the fact is, to a lawyer, however capable,

who has had no experience in criminal cases, a terror arises

and mystery pervades the court in which the criminal case is to

be tried, and if he can afford to have his client out of it, he

will, invariably. I recall seeing good counsel--they will
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always be afraid of criminal cases if they are not experienced.

Mr. Robinson. They certainly will, for there is a great

difference in the two procedures, even as to notice. We

cannot do anything about that, but we can, about this.

Mr. Medalie. But there is only one thing that will bring

about what you had in mind, and that is, if a larger number of

respectable lawyers will take criminal cases. For instance,

M•a-vk Coiiroill not be accused of having refused to take a

certain appeal. If he were a K. C. over in London he would

have taken it, even if he were abused for taking it.

Mr. Robinson. That is an ultimate thing, and these rules

cannot contribute to that ultimate end.

The Chairman. Coming back to this for a moment, whether

we ought to use "these rules", which I take it we all agree

are meaningless, here, just because they are in the other rules,

I think we ought not to be bound by that.

Mr. Burke. Mr. Chairman, I move we omit the three words

"by these rules", and approve the form.

The Chairman. The motion is to omit the word "by these

rules or"?

Mr. Medalie. I should like to amend that motion to add

the words "or by the rule of the district court".

Mr. Crane. What does it means, "by order of the court"?

Mr. Medalie. That means in a specified proceeding.

Mr. Crane. You are going to make it read, "unless a

different period is fixed by local rules of the district court

or by order of the court"?

The Chairman. The motion as made by Mr. Burke would

leave the subordinate clause, "unless a different period is

fixed by order of the court."
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Mr. Crane. That would be very clumsy, would it not?

The Chairman. That is Mr. Burke's motion. Mr. Medalie

moves an amendment to that,

"unless a different period is fixed by local rules

or by"'

Mr. Medalie. "Or by rule of the district court, or by".

Mr. Crane. Now, just a minute, before voting on that.

Isn't that a little clumsy? We now have to explain it to our-

selves, what it means. "Unless a different period is fixed by

the district court." It would be an order of the court. If

it is a local rule, it would be an order of court. If it is

made in special instances it means the same thing.

Mr. Wechsler. Suppose we said, "by order or rule of the

district court"?

Mr. Crane. Yes--"order or rule of the district court."

Mr. Medalie. I would agree to that.

Mr. Holtzoff. I agree to that. I think that is better.

The Chairman. Now we have before us Mr. Burke's motion,

and an amendment by Mr. Medalle.

Mr. Burke. I will accept the amendment by Mr. Medalie,

Vorder or rule!ý'.

Mr. Crane. "Order or rule of the court."

Mr. Medalie. "Of the district court.-

Mr. Crane. "Of the district court."

The Chairman. The vote then will be on the motion as

amended.

Mr. Seth. That will permit the district courts to adopt

local rules each time, is that the understanding?

The Chairman. That is what it would come to.
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Mr. Seth. I am against it.

Mr. Burke. I would be, if I thought it had that meaning,

but my impression was the order of court would be a sufficient

limitation in itself, but I see no objection to the rule,

Mr. Chairman, because the order of the court would have

to be a deciding factor in it anyway.

The Chairman. Perhaps we had better take a vote on it

separately. We will first vote on the amendment, which would

have the clause reading,

"unless a different time is fixed by rule or order

of the court."

After that, if it is carried, we will vote on the motion as

amended.

Mr. Glueck. 'Order of the district court."

The Chairman. "Order of the district court."

Mr. Crane. "Unless a different period is fixed by the

order or rule of the district court"--is that it?

The Chairman. Yes. Are you ready for the vote on the

amendment?

Mr. Youngquist. That includes the original amendment,

plus the amendment to the amendment?

The Chairman. That is right.

Mr. Crane. That is the way that reads, now?

The Chairman. Yes. I

(The motion to amend was agreed to, with one dissenting

vote.)

Mr. Medalie. I would like not to take advantage of an

overwhelming majority vote on this, because there must be

something definitely in mind in opposing the district court's
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power to have the rule, that I would like to know about.

Mr. Seth. I am opposed to doing anything that upsets the

uniformity of this practice, Mr. Medalie. The district courts

will have rules. They can make orders applicable to particular

cases, but standing rules--you do not know whether you are

afoot or on horseback in different divisions of the same dis-

trict.

Mr. Glueck. I would like to raise the question apropos

of that, Mr. Chairman, if somewhere at the beginning or in the

commentaries it is proposed to mention the fact that in addi-

tion to these general rules we reserve the right of local

district courts to make special rules as to certain topics?

Mr. Holtzoff. That would be Rule 83.

Mr. Glueck. It is in there?

The Chairman. I had supposed everybody had been through

the same sad troubles I was. I happened to be chairman of our

local district rules committee, and have had to read the

district rules from about twenty different districts. They

vary from a small sized book, in the Southern District of New

York, to something about 10 or 12 rules in other districts, and

I certainly think that the less district rules we get the better.

I agree thoroughly with you, Mr. Seth, on that, and yet

you do have to give to the district court some small degree of

power in that direction.

Mr. Seth. I was a member of our district court rules and

had the same experience, Mr. Vanderbilt, and I want to avoid

it. I want them limited to the smallest scope possible.

Mr. Crane. I have had that. I was not sensible enough to

read all the local rules. I read all the general rules and
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supposed of course they applied. I woke up later when I was

sitting as special master to find out there were also some local

rules which I did not discover.

The Chairman. In your district, Judge, they are more

extensive in words than the general rules.

Mr. Crane. And sometimes a little hard to understand, and

I think it is a very confusing thing to have. They are maybe

an exception, here, but I suppose when they write the rules

for the district court--I am speaking of the civi'l rules--

they are applicable to all the courts, and when you come back

to these exceptions, why, what *s the good of any local rules?

Yoa might as well have local rules, to be done with it.

M.r. Medalle. I am beginning to weaken. I move to recon-

sider my motion.

Mr. Youngquist. Second.

The question being put, the motion to reconsider was

carried, with one dissenting vote.

Mr. Crane. When in doubt, we will leave these to the

Reporter.

Mr. Seth. That is right.

Mr. Glueck. That still leaves the question, Mr. Chairman,

I take it, that you raised, whether the words of these rules

are superfluous, providing '.by order of the court".

The Chairman. The matter is open for consideration.

Mr. Glueck. I would like to say a word to an amendment

which Mr. Kedalie is trying to abandon--his own amendment.

I would like to say a word in support of -it.

Mr. Medalie. As the minutes go by, I know the abandonment

is complete, now.
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Mr. Holtzoff. I think so. The thing that bothers me is

a practical situation.

Mr. Seth. I think the matter should be referred to the

Reporter.

Mr. Holtzoff. It is the situation of courts where it is

impossible without changing the statutory terms oi having the

cases go over the term 4 5 days' notice. I would just

like to leave this rule out entirely, but you have got to give

flexibility to those courts, which form about 75 percent

probably of federal courts in the United States.

Now, that is the reason why ! feel that we would be making

a grave mistake if we fixed 5-day notice. Now, it is true

we will provide for an exception by order of the court, but I

take it "order of the court" means an order in the case and not

a general order.

Mr. Crane. Now, that is what you think, and that is per-

haps so, but it certainly could make an order of court applying

to that term.

Mr. Seth. Yes.

Mr. Robinson. Or the next term.

Mr. Crane. Well, make It apply to that term; only going

to sit three days; and make it an order of court that motions

shall be returnable within a day or so.

The Chairman. What Mr. Seth wants to do is put the burden

of deviation on the court.

Mr. Crane. I would just leave it as it is here, "unless

a different period is fixed by these rules or by order of the

court.'! Now, you say it is applicable in the particular case,

and if the court is onl-y going to sit five days, it could say
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so, and therefore the rule would be that the motion shall be

returnable in one day.

Mr. Holtzoff. I think that is all right. I would suggest

then that there might be comment made by the Reporter that by

the word "order' is intended either an order in the case or a

general order.

Mr. Crane. An order in the case, or for the term.

Mr. Seth. I would suggest the matter be left to the Re-

porter for further consideration.

Mr. Crane. Isn't that so? There is no limitation to the

court.

Mr. Holtzoff. The matter I have in mind is fully met by

the word "order7 ', if it should be construed as meaning a general

order and is not to be limited to an order in a particular

case.

Mr. Crane. But they do have Yeneral orders for the

term.

Mr. Holtzoff. I suppose that is so.

Mr. Seasongood. Why can we not just make it--

"unless less time is fixed by order of the court for

the defendant or accused"

or- -

'Tunless accused is ordered to plead in a less time"?

Mr. Holtzoff. I do not think it should be only in favor of

the accused.

Mr. Crane. No.

Mr. Holtzoff. It should also work in favor of the Govern-

ment because otherwise a defendant could get the case continued

over the term by filing a motion to dismiss.
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Mr. Seasongood. "Unless the defendant is ordered to plead

in a less time."

Mr. Holtzoff. Oh.

Mr. Seasongood. I know in Kentucky for instance it would

be perfectly impossible. Your rules would never be adopted if

you were going to say that you had to wait five days, because

they go to these small places and are there a day or two at

most, and it is better to dispose of most of those cases, most

of which are small offences, expeditiously than to have the

thing go over six months. That is not a rule for accomplishing

speedy justice.

Mr. Crane. I think the court could make an order covering

that term, or case, or a year.

Mr. Seasongood. Well, "unless the accused Js ordered to

plead in a less time by the court."

Mr. Holtzoff. I think the word "order" in connection with

the Reporter will take care of that.

Mr. Crane. I think so.

The Chairman. Will somebody make the motion now, so our

record will show it.

Mr. Crane. I make the motion that the rule stand as it

is, (d), with perhaps a possible explanation, that ",the order

of the court'! be explained so as to apply to the term--such

time as the court desires to fix.

Mr. Seth. I second that.

The Chairman. We are leaving out the words "by these

rules"? Those are out?

Mr. Seth. Yes.

Mr. Youngqu1st. "By these rules or".
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The Chairman. Yes, "by these rules or", and the rest

stands. All right.

Anything else on section (3)?

Mr. Robinson. No. I have no comments.

T:-ie Chairman. If there is nothing further we will go on

to Rule 7.

Rule 7. Pleadings allowed; Form of Motions.

Mr. Robinson. In that rule 7 (a) the title should have the

words "and Motions" added, I believe--"Pleadings and Motions"--

and then follow Mr. Holtzoff's suggestion early this afternoon,

if we are going to provide for "an oral plea or by other.1

In line 3 I suppose we could say 'there shall be a written

accusation and an answer either by oral or written plea or

motion; there may then be a reply by motion."

Mr. Seth. Shouldn't it be "either answer by plea or by

written motion," just the word "written" before "motion'?

Mr. Youngquist. Just a little further down in (b) (1) of

the same section, that application shall be by motion, and shall

be made in writing, unless made during the hearing and trial.

That might have connection with your suggestion.

Mr. Robinson. There again we may wish to consider putting

in "oral or in writing`.

Mr. Medalie. I do not understand the last clause of the

first sentence. That is where there is a plead or a motion.

Why need there be a reply by motion? Of course I can understand

answering affidavits and things of that sort.

Mr. Robinson. This is the difficulty, there, Mr. Medalie,

and I am glad to put it before you because we want the answer

to it. Whatever you put into the rules, it adds to this
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proposition of the requirement of notice--the desire that as to

certain affirmative pleas, advance notice be given that such

pleas are to be made. Now, I have received from some bar

associations some rather extensive drafts of how you should draw

a requirement for a notice of alibi--it covers half a page or

three quarters, on just that one affirmative defense, alibi;

and we have received other recommendations from other sources

likewise.

The chief requirement of space in cases of that kind has

been due to uncertainty in regard to what the Government is

going to allege. As we all know, the indictment may recite the

defendant committed the offence on July 1, 1940, and then on

the trial, as we know, the Government may prove that the offence

was committed on any day within the period of the statute of

limitations prior to the filing of the indictment or the inform-

ation.

Now the defendant notices that that indictment or inform-

ation alleges that the offence was committed on July 1, 1940.

He wishes to plead and prove that he was in some place other

than the place where the offence was alleged to have been com-

mitted on July 1, 1940, so he files his notice to that effect.

Now, the Government in fairness to the defendant should be re-

quired to tell him, if it is not expecting to offer proof

limited to July 1, 1940, the Government should be required to

allege the date for which it is going to offer proof, so the

defendant will get information from the Government and the

Government will get information from the defendant, in order to

get together on that.

I think the Advisory Committee would not be willing to
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have those details written into the rules at the cost of a page

or two of space, and then maybe limited to only one or two of

the affirmative defences; therefore the objective of most of

rule 7 and a good deal of Rule 8 has been to provide for rather

flexible measures not specified in detailed rules, by which

such exchanges of information may be made as to permit a fair

application of the requirements of the principle that notice

should be given in regard to affirmative defences.

Mr. Medalie. Do you not deal with this elsewhere?

Mr. Robinson. Yes, in Rule 8; but you are asking about

this matter of reply. Nov, the Reporter's difficulty there I

think is due to meeting some term which will indicate the

successive pleadings or motions by the prosecution and by the

defense, some term other than "answer 1 or 'reply".

The terms have not been used with strict legal accuracy in

line 3, as is clear, there. Some substitute term probably is

needed, and yet what we want is some term which Vill first

represent the Government's plea, the written accusation, then

in turn the response by the defendant, e&'ther by way of plea or

motion, and then in turn what the Government files or presents

by way of the next step in the proceeding.

Mr. Dean. What could the Government's response be in a

case of that kind, where the defendant was required under the

rules to give an advance specification of its defense of alibi?

What would the Government reply be? That is what I cannot

visualize.

Mr. Robinson. I believe it would work out this way:

Here the defendant under the rule would come in and plead or

give notice that he plans to introduce on the trial of the
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case evidence to show that he was in a certain place other than

the place of the alleged offence on July 1, 1940, but if the

Government--this is his plea, motion, whatever you wish to call

it--but if the Government plans to offer evidence of some date

other than July 1, 1940, then he, the defendant, requests that

the Government be required to state the specific date on which

it is going to offer proof of his alleged offence; that is, the

date of the alleged offence which it expects to prove.

Now then, it would be up to the Government you see to

give notice of that, I will grant you, but you could talk about

bills of particulars as that, to take that place, but I do not

believe it should be quite that extensive. I know that bills of

particulars in some districts have come to be very seriously

abused. I do not think there ought to be, in this situation,

with the pleading of affirmative defenses, with the mutual ex-

changes of information by the Government and defendant, I do not

believe that it ought to be possible merely to use the situation

as a means of delay and obstruction; and therefore if we could

have something a little shorter, a little simpler than bills of

particulars, or what is commonly attached to that term in the

practice, the methods now used, I think we ought to try the

shorter method; and th's is here to do that.

Mr. Dean. This is a bill of particulars in reverse?

Mr. Robinson. Well, in brief.

Mr. Crane. Let me ask you this question: How far can you

constitutionally go? because a defendant has never got to prove

his defense. A defendant has never got to prove his defense.

He may offer evidence, but the people have always got to prove

everything against him. All he has got to do is create a
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reasonable doubt. Nov, hov far can you go in requiring the

defendant constitutionally 
to set forth his defense? Has

that been passed upon by the court?

Mr. Robinson. yes, sir; it has, in Ohio, in state versus

Thayer. That is one decision. Of course, alibi notice is a

law in Michigan, Mr. Waite.

Mr. Dean. About eight states nov provide for notice of

alibi, several on insanity.

Mr. Robinson. I have the states.

Mr. Dean. In California the constitutional question came

up on conveying a specification of the insanity defense, and

they held it constitutional. 
You really require him to break

dov4n his not guilty plea.

Mr. Crane. It is a statement of fact.

Mr. Holtzoff- There is nothing in the Constitution which

would preclude the legislature from saying to the defendant

"•You shall not be alloved to produce evidence along a certain

line unless prior to the trial you vill apprise the prosecuting

attorney of your intention to do so." That is all this

amounts to.

Mr. Medalie. I think ve are bringing in this alibi

question here unnecessarily, your subdivision deals Vith

pleadingrs. I do not think anything that has to do with

notice ought to be the subject of a section or subsection

dealing vith pleadings. I think we ought to deal with it

separately.

Mr. Robinson. Let us get back to where out question

came up. The question vas asked, vhy should there be any

occasion for the Government to file something in the nature of
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a reply? And my explanation is what I have given.

Mr. Medalie. The reply then would have to do with bills

of particulars, notices of fntention to prove a certain thing;

therefore would that logically belong in this subsection?

Mr. Robinson. We could of course enlarge the heading of

the subsection so far as that is concerned.

Mr. Medalie. Well, would it not be better to keep the sub-

section purely on pleadings and not create any questions in the

minds of practitioners as to what statutes to plead?

Mr. Robinson. All you would have would be simply--

"There shall be a written accusation and an answer

either by plea or by motion""

Mr. Medalie. Then you have got the plea of guilty or not

guilty.

Mr. Robinson. Oh, that comes in 8.

Mr. Medalie. You also have a provision that you must get

r4your demurrer.

Mr. Youngquist. Before we get through considering rules

7 and 8, we are going to encounter the distinct classes of

things we are dealing with. First you have three pleas, of

nolo contendere, guilty, and not guilty. Secondly, we have

those that we lump pretty much under the particular head of

"demurrer",. That is another class.

Third, we have substantive of fences, such as insanity at

the time of the commission of the offence, or justification,

which is mentioned here--various things of that class--and,

fourthly, we have those matters such as former jeopardy which

do not come under the head of demurrer nor under the head of

substantive defense, but must be and usually is imposed before
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trial; and fifth, what is proposed here, we have notice of

proposed defenses such as alibi and insanity, and I think be-

fore we are through we must deal with those five classes

separately, because they are so wholly different in their

natures.

I am just giving you notice of the fact that as we go

through these I am going to express views in that direction.

Mr. Robinson. May I ask this--would you say we would have

to provide separate procedure for those five classes--what

might be called "affirmative defenses"? You say we deal with

them separately.

Mr. Youngquist. I think there must be a separate pro-

cedure. For instance, plea of former jeopardy on one hand and

the notice of intention to claim an alibi on the other. They

are so unlike in their nature that you cannot consolidate them

under a single provision.

Mr. Holtzoff. One is not a defense. One is an affirma-

tive defense, the other is a notice that you intend to offer

certain evidence at the trial.

Mr. Robinson. But that, too, then is an affirmative de-

fense.

Mr. floltzoff. No, no; alibi is not an affirmative defense.

Mr. Robinson. In a sense it is.

Mr. Youngquist.A The first is not an affirmative defense.

The first is in the nature of a plea in bar, such as former

jeopardy. It does not matter whether he has committed this

offence or not, he has been tried and convicted or pardoned.

That is one. The other, alibi or insanity, is merely a notice

that you intend to set up a substantive defense on the trial.
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Mr. Robinson. You see what we are trying to do here is

to simplify the procedure and unify it. This is based on a

pretty careful analysis of the defenses. i do not have the out-

line of it here, in which I think you will see that there is a

sufficient relationship, in the way of criminal pleading, that

would justify our considering them as a unit.

Mr. Youngquist. I am in full sympathy with your form here,

and I hope we can work it out, but I just wanted to call your

attention to the difference in characteristics of the five

different groups we are talking about.

The Chairman. Let us see if we can get somewhere on 7-(a).

Mr. Holtzoff. On 7 (a) I suggest we omit reference to

reply.

Mr. Crane. I should think so, yes. I do not want to talk

all the time but I was thinking, I do not see how you can take

up something you can call a "pleading", if it involves this

thing of separate offences and comes in in 8; I think you have

to eliminate it.

Mr. Robinson. Couldn't we use some term other than "'reply",

Judge?

Mr. Crane. I do not see any necessity for it.

Mr. Seth. Couldn't it just be a reply to the motion?

Mr. Crane. That is not a pleading.

Mr. Dean. With the language as broad as it is now it

indicates we are creating some such thing as a reply to a reply.

Mr. Holtzoff. Yes.

The Chairman. What is your motion, then, Judge Crane?

Mr. Crane. Just take out for the present, then, that there

may be a reply by motion. I do not think you need that.
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Mr. Medalie. Second that.

Mr. Robinson. Consent, so far as I am concerned.

Mr. Crane. You are going to have "oral" in there. There

should be a written accusation and an answer.

Mr. Holtzoff. (reading)

"There shall be a written accusation and a written

or oral plea or motion."

Mr. Crane. Yes.

Mr. Youngquist. No, wait a minute. The motion must

always be written.

The Chairman. "Oral plea or written motion."

Mr. Seth. That is right, "oral plea or written motion."

Mr. Holtzoff. I think there w-4ý be an oral motion.

Mr. Youngquist. You reuuire later that the motion shall

be in writing, in Rule 8.

Mr. Holtzoff. I can conceive that an oral motion might

be made in open court.

Mr. Crane. So can I.

Mr. Dean. Not a pleading.

Mr. Crane. I think you should keep these things separate.

Mr. Holtzoff. I think that is a good idea.

Mr. Crane. If you do not, you get them ambiguous.

Mr. Holtzoff. Rule 8 takes care of your motion.

Mr. Robinson. It is line 6. This takes care of the

rest. Then--

"No other pleadings shall be allowed* *"

Mr. Crane. Yes.

Mr. Robinson. (reading)

Tiand further action in the case shall be upon
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motions* *"

Mr. Crane. Yes.
Mr. Robinson. All right. Where would you stop the first

sentence?

Mr. Medalie. I would say "other" instead of "further".
Mr. Robinson. You mean on line 7?
Mr. Medalle. On line 7, you mean `other" instead of

":further."

Mr. Robinson. Yes.
The Chairman. Let us see if we can get this. Will you

read that one as you have it now, Mr. Robinson.

Mr. Robinson: (a) as I have it marked:

"PleadTngs and Tiotions"-_

changing the title, here.

ý`(a) Pleadings and Motions. There shall be a writte
accusation and an oral or written plea or motion"

Is that right?

The Chairman. I thought your motion cut out--
Mr. Crane. The motion was to make it--
Mr. Robinson. -- to leave nothing but "plea", is that

right, Judge Crane?

Mr. Crane. Yes.

Mr. Robinson. All right.

answer and oral or written plea"?

Mr. Crane. Yes.
Mr. Robinson. The written accusation may be an indictment,

a presentment.

The Chairman. We abandoned that.
Mr. Robinson. We abolished it this morningin spite of
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you?

Mr. Crane. We left that to you, Mr. Reporter. Why don't
you put a parenthesis about that, because while the motion was
carried we think there may be something of a question presented,
that we had not thought of. We refer it to you. Put a paren-

thesis around that.

Mr. Robinson. I will bring the authority to you at the

next meeting.

"The written accusation may be an indictment, an
information, or a complaint. The plea shall be not guilty,

nolo contendere, or guilty."

With nolo contendere we have an issue, probably.
Mr. Crane. It is not an issue. I wrote you about it. Ijust wanted to state what I said about it. I suppose all of

your practice is contrary to mine, but I never thought that was
a plea of any consequence. It is absolutely illogical/in my
state in a case I had to lewrite" in we had to determine whether
it was a confession or was not, whether he was guilty or not,
under the third and fourth offences, which sent a man to jail

for life.

Now a nolo contendere of course puts in a plea in which
he virtually says "T am not guilty," but he goes to jail. Now,
is he guilty or isn't he guilty? It is such a ridiculous thing
to my mind that I do not see why it is perpetuated, unless
there be, as I think, as I understand there is, a use made of
it which I am not accustomed to; but we have guilty or not
guilty. A man is either guilty or he is not guilty, and you
cannot get away from that.

He says "I am not guilty, but I enter the plea of nolo



136

contendere," and he goes to jail. The question came up wherethat happened in our state under our statute, where a man goesto jail for a fourth offence, and he entered that kind of plea
in another state. Now was he guilty of the fourth offence,
or wasn't he? He said he was not guilty, but I admitted it inthe opinion of the court that I wrote, and the court admitted
it, that it was a plea of \ guilty in the meaning of our <statute, so he was a fourth offender. He went to jail for

life.

But it seems so inconsistent, so absurd to say that a mancan go to jail for 10 or 20 years on a plea of nolo contendere,
yet he says he is not guilty.

Mr. Holtzoff. I do not think nolo contendere means thathe says that he is not guilty. I think nolo contendere, as youM translate the Latin, means that he is not going to contest

your case.

Mr. Crane. Of course.

Mr. HoltZoff. It is not equivalent to an assertion ofinnocense, quite the contrary. He doesn't want to formally
plead guilty but he says 1I am not going to contest the case.u

Mr. Crane. That is pretty thin. A man says I don't
want to contest this, but I am perfectly willing to go to jail
for 10 years or for 5 years. I am not gu:[Ilty__J~f that is whatit means. Now I understand, and that is the reason I put thecaveat to what I am saying, that in the federal practice, in
c-vil suits, especially in these on the question of prosecutions
some of the federal statutes, that plea of guIlty can be taken
as prima fac-e evidence against other defendants in the samelitigation who were not in the criminal case when it was brought
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up, !.n the civil suits, where some of the defendants who
pleaded guilt 7 , that it would be prima face evidence against

some of the defendants in the civil case.
Now that kind of evidence I do not understand, and yet

If you put in the plea of nolo contendere then the Government
would have to prove the case as against the other defendants
in the civil suit. That has been explained to me by federal

judges in my State.

Mr. Youngquist. The plea of guilty constitutes prima
facie eviderice in the subsequent civil suit. The plea of nolo

corltendere does iiot.

Lr. Holtzoff. But against the same person.)
I,'r. Youngquist. Against the same person, in each in-

stance.

IK'r. Holtzof. Not the others.
Mr. Crane. Why should you have such inconsIstencles in thelaw? Isn't it a flction simply of the spawning thing that we

are trying to get rid of, which is legal nomenclature that isso contrary to fact? Why don't we confess the facts as they
arv and state them?

Mr. HoltzofC. I agree this plea of nolo contendere has nobasis in logic, but sometimes it is useful to have illogical

thi -gs.

fMr. Crane. I agree to that.
Mr. Holtzoff. In the federal courts the plea of nolo

contendere is a very helpful plea.

The Chairman. For whom?

Lr. Holtzoff. For defendants as well as for the Govern-
ment. Now, I think in the Southern District of New York itis very rarely used if at all, because they are accustomed to
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the State Practice, where the plea does not ex-st.

The Chairman. Ts it not a bargaining plea?

Mr. Dean. Surely.

Mr. Holtzoff. Yes. It is very often a bargainiag plea,
but at the same time it helps. I think it helps many of the

defendants.

Mr. Medalte. I think there is a practical reason that
does not arise in a state crimjfnal prosecution, generally
speaking. People who are prosecuted in the state courts have
committed what people regard as crimes. Now, in the federal
courts many people are prosecuted for the commission of acts
which are made crimes by Congress. Many respectable people are
included in the accusations and are undoubtedly 1uilty, and
the real purpose of the prosecution is to accomplish something
else, perhaps to get a consent decree, antitrust cases, cases
affecting business, where Congress is putting penalties really
that are very very serious, and one of the outcomes of those
cases is that people are sued, made bankrupt. The common law
rule that a plea of nolo contendere does not carry an admission
with it enables these people to get rid of these accusations,
to pay the penalty, which is more often a fine than anything else,
and then take care of the civil litigation that arises out of
it without all of the consequences.

Now, there is another thing to consider there, too. The
contesting of some of these accusations is a very costly
business. These trials take a long time. The cost to the
Government and the accused, think of it. Now, it Is illogical,
and the Judge is quite right about it, but it is exceedingly
practical in getting rid of something which does not ordinarily
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involve moral turpitude.

I have seen examples, which I think are rare, of personsbeing allowed to plead nolo contendere in a mail fraud, that
is Pretty bad, but in the antitrust litigation or where
business agreements are involved it does not outrage the moral
sense even though it is not very logical.

Mr. Holtzoff. Then, there is no stigma attached to theplea of nolo contendere that would attach atsame 
_

.Person-.

Mr. Crane. Is it a fact that they do not go to jail on
such a plea?

Mr. Holtzoff. No, they can go to jail.

Mr. Crane. What kind of stigma is that?
Mr. Holtzoff. Prison sentences are not often imposed onplea of nolo contendere. They are sometimes, but that is an

exception.

The Chairman. As part of the federal and local law I do
not think we can touch it.

Mr. Wechsler. I wanted to ask only if it is the intentionto permit the plea of nolo contendere to be filed without leave

of court.

Mr. Holtzoff. That should not be, and I do not supposethat was the intention. The intention is to continue it in itspresent form, where the court has to exclude or accept the plea.
The Chairman. You mean the court has to be a party to this

bargaining business'?

Mr. Holtzoff. Oh, yes. The court may refuse to accept
the plea of nolo contendere.

Mr. Medalle. Either the prosecution or the court can
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refuse it.

Mr. Holtzoff. Yes.

Mr. Medalie. That is common law.
Mr. Youngquist. I think the common law rule is that the

plea of nolo contendere may never be interposed except with
the consent of the court.

Mr. Holtzoff. And with the consent of the prosecuting

attorney.

Mr. Youngquist. I am not so sure of that, but we might
write that in. I do not know why perhaps we shouldn't.

Mr. Glueck. Do you want to limit the discretion of the
prosecutor as to this and not his discretion as to other
features, such as accepting the plea of guilty to a lesser
offence than that actually committed, technically? It seems
to me if you write this in you open the whole vast field of
the extent to which you are going to discipline the discretion

of the prosecutor.

Mr. Holtzoff. Of course you do not have the problem in
the federal system that you have in the states, because in the
states the prosecutor is an Independent officer responsible to
nobody, elected to office, whereas the United States Attorney
is under the supervision of the Department of Justice, and in
all districts except one, the Southern District of New York,

cannot even nolle pros. a case without the consent of the
prosecutor.

Mr. Medalie. You saw my correspondence with the Attorney
General when one of his deputies undertook to tell me I

couldn't?

Mr. Holtzoff. There is a special rule in the Department
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as to the Southern District of New York, because of the great

volume of business.

Mr. Medalie. I helped make that rule.

Mr. Holtzoff. This case you spoke of does not arise so
much because of the fact that the prosecuting attorney is not
an independent officer, he is responsible to nobody, as he is

in the states.

Mr. Wechsler. There is still a problem there, I should
hope we would consider, namely, the problem whether the
internal organization of the Department of Justice is sufficient
reason for paying no attention to the general issue with respect
to the acceptance of pleas. I do not mean to prejudge the
question but I think it is now to be discussed fully.

May I suggest, Mr. Chairman, that if the plea of nolo
contendere is to be retained that there ought to be in the rules
a section defining the circumstances under which it may be
used. It occurs to me further that it might be possible at
this stage to improve the situation somewhat by articulating

the considerations that ought to guide its use.
I think a similar section in connection with pleas of

guilty may point the answer to the problem of affirmative
defenses that we will come to, a section that will indicate
what the plea of not guilty puts in issue and what it does not
put in issue; but as a matter of draft technique I suggest to
the Reporter that a separation be made, and that a separate
provision of each one of these pleas dealing with the consider
ations specially applicable to each of them may help to define

some of these issues more clearly.

Mr. Crane. Then as I understand, if a man got to plead
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not guilty or guilty, it is going to hamper getting rid of
him some way easily without trial. Well, it is illogical, and I
see the difficulty of course when you have something that is
well written perhaps in the practice of states and also in the
Federal Government. It might be a very difficult thing to
become logical at the expense of overturning a long-established

usage, but personally I do not like fiction.
Mr. Youngquist. I think, with respect to Mr. Wechsler's

suggestion, if I understand it, this, so far as pleas of guilty
and pleas of not guilty are concerned, we need go no farther.
That is simply Permitting the making of them.

So far as the pleas of nolo contendere are concerned we
should at least provide that they may not be made except by
consent of the court, but if we try to write into the rules
the circumstances under which the court should permit the making
of the plea we would get into a job that we could never finish.
So if it is to be in, it ought to be in with the simple pro-
vision that it shall be made only with the consent of the court,
and possibly as some one suggested, with the consent of the
United States Attorney; but I am not so sure of that.

Mr. Wechsler. I am not clear that it would not be possible
to have a rule which said that the plea of nolo contendere may
be filed with the consent of the court when reasonably necessary
to safeguard the rights in civil actions.

Mr. Holtzoff. I would not want to limit it to that. I
would not want to limit it to that.

Mr. Seasongood. Isn't there a provision--I thought Mr.
Seth was going to mention it before--that you have to assess
triple damages under the Antitrust Law if you find them guilty,

and
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and that this is a way of doing it?

Mr. Holtzoff. Yes.

Mr. Dean. That is the particular reason for it--the
triple damages under the Antitrust Law.

Mr. Crane. I knew there was some reason for it.
Mr. Seasongood. That is one of the reasons, isn't it?
Mr. Medalie. If we did not have so many of the federal

criminal statutes this would not raise the problem.

Mr. Crane. T did not know it was the province of the
court to undermine the will of Congress.

Mr. Medalie. You are \logical again. We still have our

difficulties.

Mr. Youngquist. I was noticing in one of the books that
Thurman Arnold wrote, he said that no business rnan should feel
that an indictment for violation of the antitrust laws was any

reflection upon him.

The Chairman. Mr. Strawu has prepared a memorandum on
this plea, and I am arranging to have that mimeographed so we
may have it tonight, and I think perhaps it would be well to
withhold a vote on what seems to be a very useful matter--

Mr. Crane (interposing). Do not misunderstand me, Mr.
Chairman. I did not want to put it in the form of any proposal
to strike it out. I did want to have us pass upon it, at least,
after having us know what it was and what it was doing, and
that we were doing it for some useful purpose, if we are going
to continue it, because it did seem so illogical.

The Chairman. Now, if I could, I would like to have Mr.
Robinson read the 7 (a) as it is,passingfor a minute, over
this plea of nolo contendere, because I do not think we have
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it in form yet. It would be helpful to have it. Will you

just read it.

Mr. Robinson. (reading)

"Pleadings and Motions. There shall be a written
accusation and an oral or written plea. The written ac-
cusation may be an indictment, an information, or a com-
plaint. The plea shall be not guilty, nolo contendere,
or guilty. No other pleading shall be allowed, and other

action--"

changing "further" to flother"-

-- "in the case shall be upon motions presented by

the defendant and by the Government."

Mr. Holtzoff. I am wondering--this is a minor matter,
but--whether there is a possibility of misunderstanding. "The
written accusation may be an indictment, an information, or a
complaint. No other pleading shall be allowed." You might have
a complaint in a case first and an indictment afterwards, or a
complaint first, and an information afterwards.

Mr. Medalie. It would require no pleading. I do not
think you would need write anything about it.

Mr. Youngquist. No.
Mr. Medalie. Just the same as you might have an indictment

to supersede an indictment and have to have a new pleading.

Mr. Holtzoff. That is right.
Mr. Youngquist. May I raise another question in line 6,

"no other pleading shall be allowed." Should that be "no
other pleading shall be allowed?" because later we do I think
in section 8 refer to pleadings or those motions only.

Mr. Robinson. We have used "pleadings" four times there
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from the top of the page on down to the place you mention.

Do you wish to have it changed in each place?

Mr. Youngquist. If I am correct in my thought it should
be. Wait a minute. You would not want "motions" up there in

the heading. would you?

Mr. Robinson. We have "pleadings and motions."

Mr. Youngquist. Oh, yes, that is right.

Mr. Holtzoff. I think "motions" ought to be left out.

Mr. Youngquist. No.

Mr. Holtzoff. The heading, in view of the change of the

context.

Mr. Youngquist. No. The last sentence still shows

"motions".

Mr. Holtzoff. Oh, yes, that is right. I will withdraw

my suggestion.

Mr. Youngquist. That is a matter of detail. I am just

calling attention to it.

Mr. Robinson. I think that is a real improvement. After
this joint work here it has cut down the paragraph considerably

and simplified it.

The Chairman. Let us see if we have disposed of Mr.
Youngqulst's suggestion. I do not believe we have.

Mr. Youngquist. As this (a) now reads, the only things
that are spoken of are the three pleas and motion, outside of
the accusation. The first heading is "Pleadings and Motions."

The Chairman. In other words, your thought is that

pleadings" would be a better heading?

Mr. Youngquist. No. I am not quite sure, but I was
thinking more particularly of subsection (a), which does not now
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deal with pleadings but deals with pleas and motions--the
three traditional pleas, arid, in addition to that, motions.

Mr. Glueck. But also "accusation"--an accusation plus a
plea is a pleading or pleadings.

Mr. Dean. "Pleading."

Mr. Youngquist. It is an accusation.

Mr. Holtzoff. Isn't an indictment a pleading?

Mr. Dean. Oh, just as much as a complaint in a civil

suit.

Mr. Holtzoff. I think an indictment is a pleading. You
speak of a "criminal pleading".

Mr. Youngquist. I am getting overtechnical I guess.
The Chairman. This then leaves open two questions, one,

as to whether the word "presentment" stays in or not, and
second, whether the phrase "nolo contendere" stays in or
not. Those will come up later for discussion.

Now, we will go on with subsection 1.

(1) Indictment; Waiver.

Mr. Robinson. Subsection (1),"Indictment; Waiver."
You notice you do not permit waiver where the indictment al-
leges a capital offence, but if It is a noncapital but infamous
offence there may be a waiver by the person if he

"informs the court either orally in open court or
by a written communication that he waives accusation by
indictment and consents to the filing of an information or
a complaint against him. In case of such waiver the
attorney for the government may by leave of court proceed

against the accused by information or complaint."

Mr. Holtzoff. Now right there.
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Mr. Robinson. Yes, Iwas just going to stop there. May
I explain it, and then you may have an opportunity. Would you

mind? Pardon me.

Mr. Holtzoff. It was just on this next sentence, I was

going to make a motion. Go ahead.

Mr. Robinson. Are you going to discuss the complaint?

Mr. Holtzoff. No, I wanted to move to strike out "by

leave of court".

Mr. Robinson. All right, we will go back to it. Why don't

you go ahead and state?

The Chairman. Line 17?

Mr. Holtzoff. Yes. Strike out the requirement that you
need leave of court to file an information. That is an anach-

ronism. i do not see why you should have to have leave of
court to file an information any more than you have to have a

leave of court to file an indictment.

Mr. Dean. But there is a lot more reason I think in that
situation, because you have some check by a grand jury sitting

there listening to the evidence, and you have had to go by

certain rules, but the information is a very broad power given

to the prosecutor. He simply takes it, writes it up in his

own way, and he signs his name, and he can use it in some

rather serious offences.

Mr. Holtzoff. At least in some of the States all prose-
cutions are by informations nowadays and the prosecuting

attorney does not have to secure leave of court to file the

information.

Mr. Dean. in many of those States. California happens

to be one--my State.



148

Mr. Glueck. In Minnesota they do.

Mr. Dean. You have to have a preliminary examination
before you can get your indictment, you are bound over to the
grand jury following a hearing before a magistrate, so even

then you have a chance to make a record.

Mr. Seth. Does not that rule come up under subdivision 2?
Those special classes of informations I think ought to have

leave of court, where it is an infamous offence, and there
ought to be a record, of some kind, referring to some of the

recent decisions on habeas corpus.

The rule ought to carry a provision for a definite record
of the waiver, to be made in court in some way, but when we
come on to (2) there is no requirement, the ordinary require
ment of any leave of court, as I see it here, but this is just

a special type of information.

Mr. Holtzoff. I think it is an anomaly to require leave
of court to file any information, because the information

takes the place of your indictment, and it is like asking per-

mission of the court to prosecute somebody.

Mr. Medalie. The fact is that informations are filed
today in non-infamous crimes by the United States attorney

withou't leave of court, isn't that so?

Mr. Holtzoff. That is right.

Mr. Medalie. Now, nobody has made any objection to that

practice?

Mr. Holtzoff. No.

Mr. Medalie. And there seems to have been no injustice

that has come to our attention in connection with it.

On the other hand there are situations where analogously

to the state practice in certain crimes, though they can be
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prosecuted by indictment. To give you an example of it, in
New York misdemeanors may be prosecuted by information or by
indictment, and when the information is filed a defendant
sometimes moves that the case be prosecuted by indictment; in
some instances the court in the interests of justice makes an
order requiring that the district attorney proceed by indict-

ment if he can get one.

What you want to deal with here is that the court shall
still have the right to protect the defendant against having
to meet an accusation where the district attorney has simply
filed an information, and ought to have a safeguard of grand
jury supervision. Now probably it would be fair to say to
them that the defendant when proceeded against by information
ought to have the right to move the court that the district
attorney be directed to proceed by indictment if he procures

one.

Mr. Holtzoff. That is peculiar to New York State practice

I think.

Mr. Medalie. But it is a very just rule, and that is
just so it ought to be included in our final form.

Now, as far as the United States attorney filing inform-
ation against a person for a non-infamous offence, to meet it,
you would have to go through a month or two months' trial and
go to tremendous expense. Now, under certain conditions they
could present facts to the court showing that that was unjust
and thereby require an order of the court that an indictment be
procured before he is required to meet that sort of thing.

Mr. Glueck. George, in such cases as you have mentioned,
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is there a preliminary hearing before a commissioner?

Mr. Medalie. No.

Mr. Glueck. In other words, is there not one sifting

already?

Mr. Medalie. No.

Mr. Glueck. There is not?

Mr. Medalie. Today the United States attorney files in-
formation in these minor offences without a preliminary pro-

ceeding of any kind.

Mr. Holtzoff. Take the Pure Food Law, for example, that
is the type of case, or the Migratory Bird Act, where they file
\• informations. Now, it seems to me--and I may be wrong on
it--it is a survival of an anachronism to require a leave of
court. In some jurisdictions they still adhere to the rule
that the United States attorney has to get a leave of court.

Now he gets it pro forma.

Mr. Medalie. I do not think he ought to be required to
get a leave of court, but where it appears it would be unjust
to proceed against the defendant, simply because the United
States Attorney chooses to, and where it is in the discretion
of the court, in the opinion of the court, in a proper case, to
have a grand jury pass upon it, he ought to get that protection.

Mr. Holtzoff. Well, you suggest we leave the phrase "by
leave of court" in this particular case, is that what you mean?

Is that what your suggestion is?

Mr. Medalie. "In case of such waiver the attorney for the
government may by leave of court proceed against the accused."'
I don't think you need it. I think "by leave of court" is un-

necessary.
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Mr. Holtzoff. Well, that is what I say.

Mr. ledalie. And should be used only when there is a

particular motion made by the defendant.

Mr. Holtzoff. That is my point. I think "by leave of
court" ought to be omitted at this particular point.

Mr. Dean. I should like to ask this question: What kind

beof showing could you make to a court, why you should/proceeded

against by way of indictment rather than by information?

Mr. Medalie. In these cases in New York these two things
are pointed out. Of course the court wants to have a notion
that you have a genuine defense to the accusation, otherwise

his discretion would not be moved, notwithstanding the minor
character of the offence; that it seriously affects a man's
property rights and business; the fact that he will be subjected

to a long and expensive trial.

Now without our saying so that will develop under the
common law of this provision as we make it. The courts will
begin to find their own good reasons and have a fair unanimity
of opinion as to what is fair and when they ought to act.

Mr. Holtzoff. Anyway, you agree to this particular

phrase being omitted?

Mr. Medalie. Yes. I do not think it is needed there.

Mr. Holtzoff. I move--

Mr. Seth (interposing) Don't you think it is needed in
this class of cases, this class of cases we are considering

now that have to be proceeded on by indictment, except where
the defendant waives indictment? I think the "leave of court"

should remain in that type of case.

Mr. Robinson. I think the Advisory Committee before over-
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ruled it. As the law now is, Mr. Medalie, I do not follow
your statement. You have in mind the Albrecht case, decided
in 1926, in which the Supreme Court held that before a United
States attorney can file the information he must first obtain
leave of court, and before granting such leave the court must

in some way satisfy himself there is probable cause. (273

U.S.)

Mr. Holtzoff. I should like to see that law changed.

Mr. Medalie. Where the leave of court was specifically

needed for the filing of the information, is that the rule of

the Albrecht case?

Mr. Dession. Yes.

Mr. Crane. It said these cases have to be prosecuted--

Mr. Holtzoff. In some districts they do not seek a-ru-e
of court, but I think your information always starts out,

"The United States Attorney for such and such district, by
leave of court," and then he just goes ahead and files the In-

formation.

Mr. Dession. That is it.

Mr. Holtzoff. It is a legal fiction.

Mr. Dession. Yes.

Mr. Holtzoff. I think now it is a legal fiction. That
is why I want to abolish it, because it is a legal fiction.

Mr. Dession. The judge sometimes examines it. It is up
to the court, and in some districts it simply so reads but it

has never been submitted to the court at all, because the
prosecutor knows in general that that is acceptable. However,
there is nothing to stop the courýt in a particular case from

asking for a showing. That is the Albrecht case.
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Mr. Holtzoff. That is correct, and I just raised the
question whether we shouldn't change the law on that point,

but T see the force of your remarks, George.

Mr. Youngquist. Of course what we are talking about here

relates to infamous crimes.

Mr. Medalle. Yes.

Mr. Crane. These are cases that you have to prosecute by
indictment unless the defendant waives, and I suppose it is
only a question of a court checking up on his waiver, that is

all.

Mr. Holtzoff. That is all.

The Chairman. Did we have a motion on this point?

Mr. Holtzoff. I move that we strike out the phrase "by
leave of court" in line 17 of the first page of rule 7.

The Chairman. Is that seconded?

Mr. Crane. Well, you want to make sure that the waiver
is put in proper shape--"unless the person against whom the
accusation is to be filed informs the court." There is no
question about it then, is there? The court would ktnow it then.
1Eitler. orally in open court or by a written communication.."

Now, a commurnication to whom? "that he waives accusation by
indtctment.' I think the court should check up on the waiver.

'That is the only thing I see about it.

I think the court should check up on the waiver. If he
files it orally in open court of course there is the check-up,
and these pleas of guilty sometimes are forced--there is nothing
in that--and the communication, does that mean to the court?

If that is so, why that is checking up on it. The written
communication, to whom? The prosecuting attorney, I do not
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Mr. Youngquist. No, he "informs the court, either orally

in open court."

Mr. Medalie. Orally or in writing.

Mr. Crane. I think the communication should go to the

court. The court should check up on the waiver.

T he Chairman. It says that, Judge.

Mr. Crane. Yes, that is right.

Mr. Youngqulst. I would like it better if it read,
ite'ther orally in open court or In writing waives accusation.

Dir. Wechsler. At the appropriate stage, Mr. Chairman, I

would like to move that that be confined to waiver in open

court. I cannot conceive of any procedure short of that that

will provide the protection that Judge Crane pointed out to be

necessary.

Mr. Holtzoff. You mean that the letter to the judge

from the defendant should not be sufficient?

Mr. Wechsler. Right.

Mr. Holtzoff. I am inclined to agree with Mr. Wechsler

on that.

Mr. Medalie. That would be "informs the court"?

Mr. Crane. "Orally.

Mr. Holtzoff. T'Orally.'

Ir. Medalle. "Orally or in writing."

Mr. Holtzoff. But it ought to be in open court.

Mr. Crane. I think so.

The Chairman. May we have a vote on the motion? The

first made is to delete the words in line 17 "by leave of

court".

Mr. Wechsler. My vote on that, Mr. Chairman, would be
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determined by the action taken on the preceding point. I would
favor that if it were "in open court".

Mr. Crane. Yes, so would I.

The Chairman. You want to joint with that a motion to
delete the words in lines 13 and 14, "or by a written communi-

cation "?

Mr. Wechsler. Yes.

Mr. Crane. Yes.

Mr. Holtzoff. Yes, I will join with him. I will make
that a part of my motion, Mr. Chairman.

Mr. Seth. That raises the question, in some of the dis-
tricts, of bringing the prisoner from a long distant division
where he is in jail before a court that is sitting, at a large
amount of expense. I do not think it makes any difference
whether it is in open court or in writing so long as the judge
determines the fact. The marshal might transport a prisoner 200
or 300 miles in my district to bring him before the court and
he not do anything when he got him there. He would have to

take him back.

Mr. Holtzoff. Ordinarily this will happen when the defend-
ant wants to plead guilty.

Mr. Seth. And he has been held over for the grand jury by
the United States commissioner.

Mr. Holtzoff. Yes. Now then, he wants to plead guilty
and have the thing over with instead of languishing in jail
three months or six months. He writes a letter to the clerk of
the court or the United States attorney, "I want to waive in-

dictment.1

Mr. Seth. That is right.
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Mr. Holtzoff. Now, he ought to be brought into open
court so that the judge can be sure that he understands what he

is doing, but that would not be a useless trip, because probably

at the very same time he will probably also plead guilty and

his case be disposed of.

Mr. Seth. Yes, but he ought to communicate in some way

that he intends to waive before they bring him in.

Mr. Holtzoff. Of course, he would not be brought in

unless he indicates a desire to be brought in for that purpose.

Isn't that the way it would practically operate?

Mr. Wechsler. In any event, Mr. Chairman, you face the

difficulty the other way that seems to me more serious, be-

cause otherwise you face the possibility that if there is the

trial the defendant at the trial will claim that he signed the

waiver without knowing what he was doing, or that he was co-

erced, or if he pleads guilty, what is even worse, you will

face habeas corpus proceedings in which the basis of the com-

plaint will be that the waiver was either made ignorantly or

involuntarily.

Mr. Robinson. That is the reason the requirement for

writing is wrJtten here.

Mr. Holtzoff. I agree with Mr. Wechsler, the waiver

ought to be repeated even if it is made in writing, be-re

open court.

Mr. Seth. If the marshal transported a prisoner 200

miles without something, he would be disallowed his expenses.

Mr. Holtzoff. That has occurred, but that's the way this

would operate. He would not transport a prisoner 200 miles

without there being some reason for transporting him.
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Mr. Seth. There should be an order of court in advance.
I think the determination on final waiver should be in open
court. There should be a written request for the prisoner be-
fore the marshal goes for him.

Mr. Holtzoff. That is an administrative matter that could
be handled between the department and the marshal, but the
jurisdictional waiver so far as rules are concerned ought to be

in open court.

Mr. Seth. Unquestionably--and it ought to be made of

record.

Mr. Holtzoff. It ought to be made of record, of course.
Mr. Waite. Mr. Chairman, could I suggest this? As I

understand the purpose of this waiver it is one of expedition.
If we require the man to be brought into open court first,
somehow or other I do not know how, to signify his desire to
waive, and then go through the process of having him brought
into open court to declare his walver, and then wait until we
can get an information written up, and then bring him into
court again to plead not guilty to that information, you might
just as well go through the regulary grand jury process in most

districts.

On the other hand I cannot see any serious danger if we
do not require his waiver in open court, if we have it in
writing. After all, the only difference is that the accusation
is over the signature of the district attorney rather than
coming from the grand jury, and I cannot see any sound basis
for his moving to quash on the ground that he did not know what
he was doing when he filed that waiver, because after all it
is essentially the same thing, the form and content of the
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accusation.

Mr. Youngquist. I think the practical working of that
would probably remove those objections. I used informations in
circumstances like this under the state law. What happens is
this: When the defendant indicates that he wants to plead

guilty and not wait for the grand jury, the prosecuting attorney
then prepares an information so that he may know what is in it.

The prisoner--with us it was by petition; here it would
be simply by waiver in open court--appears then with the United

States attorney and with his own counsel, if he has one, in

court, knowing at the time what the information contains, be-
cause he does not want to waive indictment unless he knows what

he is going to be charged with in the information.

He enters his plea of guilty forthwith and is sentenced.

That is the way that always worked with us.

Mr. Waite. You mean that the information is drafted be-

fore he is brought into court to waive?

Mr. Youngquist. Yes.

Mr. Holtzoff. I think it would generally operate that

way.

Mr. Youngquist. And certainly if I were counsel for the
defendant I would never let him waive the indictment without

his knowing what was in the information.

Mr. Waite. I am not familiar with very many district
attorneys. The prosecuting attorneys that I have known I think

would be very hesitant about drawing up the information before

they were asked to do so, on the strength the man might waive.

Mr. Youngquist. No, no, he asks.

Mr. Waite. Oh, I see.
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Mr. Youngquist. He asks for that in advance.
Mr. Waite. Oh. Then he waits until it is drawn up before

he asks again in open court?

Mr. Youngquist. Then he waives in open court.

Mr. Holtzoff. ae indicates the intention of waiving. The
United States attorney draws the information, arranges for the
marshal to bring the prisoner into open court, and he then waives
in open court. Right then and there the information is filed.

The defendant generally pleads guilty and sentence would
be imposed. As to practical operation, it would all be done

simultaneously.

Mr. Medalie. The chances are the warden's commitment

would be ready for the man who asked for it.

The Chairman. Now, gentlemen, shall we vote? The motion
is to strike, in lines 13 and 14, the words "or by a written

communication", and in line 17, "by leave of court."

(The question being put, the Chair is in doubt.)

Mr. Youngquist. May I ask a question before we take the
other vote? Does this question of waiver arise anywhere else

under the rules, Mr. Reporter?

Mr. Holtzoff. No.

Mr. Robinson. No,sir.

Mr. Youngquist. Only here?

Mvr. Robinson. I think that is right. I do not believe

there is any in 8.

Mr. Wechsler. It arises in connection with counsel.

Is there not a provision for counsel?

Mr. Holtzoff. No, waiver of petitioners.

Mr. Robinson. This is the place where It is supposed to
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be provided for, waiver of indictment.

The Chairman. Let me get the vote.

Mr. Medalie. I have something troubling me here. I do

not like to dispense with the words "by written communication,!"

at least not with the idea there. I think practically you do
want to save time, and you would, and the way that is done is to
have the defendant sign a waiver which can be filed in court.

I do not think we ought to cut this out of the draft.

The Chairman. You are voting No?

Mr. Medalie. Well, I wanted to explain it. I think it is
very important. Most of the work that will be done there in the
jails will be to have the defendants sign waivers, and they will

be asking for them so they can get their cases disposed of

speedily.

Mr. Holtzoff. But i think it is important to have the

waiver repeated in open court for the record.

Mr. Glueck. Why not say, "unless he indicates in open

court," which might mean either orally or written?

The Chairman. May I get the vote on this motion, first?

Mr. Medalie. I do not get the motion.

T'he Chairman. The motion is the original motion as to
which I was in doubt, which was, to delete the words in lines

13 and 14, "or by a written communfcation," and the words in

line 17, "by leave of court".

Mr. Medalie. I think they should be voted on separately.

The Chairman. We can, later.

(The motion is lost.)

Mr. Holtzoff. Then I would like to renew my motion to
strike out the words "by leave of court" in line 17.
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The Chairman. Is that motion seconded?

Mr. Medalie. Seconded.

The Chairman. Is there any discussion? /

(The question being put, the motion is LOST.) I
Mr. Glueck. As to the first item, I would move that we

substitute for the words there, "or by a written communication,"

-- in fact, substitute for lines 13 or 14, the statement,
"indicates in open court that he waives accusation." That would

make an indication either oral or written as necessary in indi-

vidual cases. It would read:

"unless the person against whom the accusation is to be

filed indicates in open court that he waives accusation."

Mr. Crane. Wouldn't that be covered by the consent of the

court?

Mr. Glueck. Well, that is the issue, whether we should

cut out the "written'.

Mr. Youngquist. Well, not make them alternative but con-

junctive--"inform the court in writing in open court."

Mr. Holtzoff. Suppose the defendant is illiterate? That

is not a far-fetched idea, because we get a good many liquor-

law defendants up in the hills who may be illiterate.

RMr. Glueck. This is done before they get counsel.

Mr. Youngquist. He may sign with a cross.

Mr. Holtzoff. What is the object of requiring written

waiver?

The Chairman. Is there a second to Mr. Glueck's motion?

Mr. Youngquist. I second the motion.

Mr. Wechsler. What is the motionr

Mr. Glueck. The motion is that for lines 13 and 14 the
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language be substituted, "be filed, indicates in open court

that he waives," leaving out the alternative "orally or by

written communicat~onl--lindjcates in open court."

Mr. Medalie. Why do you use the word "indicate"t? You are

going to get deep on that.

Mr. Youngquist. May I offer an amendment--"that he in-

forms the court in wr- ting in open court".

Mr. Glueck. Well, I wanted to avoid that "court" and
open court" construction.

Mr. Holtzoff. Why not say, "waýýves in open court"'? And
it could be either oral or wrJtten--*waiJves in open court."

Mr. Seth. Could we not follow the language of the old
statute waiving jury trials? First they required a wri bing,

then they amended, "to be entered of record"-- "which waiver

is to be entered of record."

Mr. Glueck. That is all right. I think that would be

all right.

Mr. Holtzoff. I move then we substitute for the phrase-
ology, "unless the person against whom the information is to be

filed waives accusation by indictment in open court, which

waiver shall be of record, and consents to the filing," and so

on.

Mr. Waite. That, Mr. Holtzoff, is again the motion to

preclude waiver in writing, is it not'

Mr. Holtzoff. It does not preclude it.

Mr. Waite. I am just trying to find out. Is that the

same motion in a different dress?

Mr. Seth. 1s.

The Chairman. Yes, it definitely precludes a waiver in
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advance, not in court.

Mr. Holtzoff. In advance, yes.

Mr. Crane. The only thing I had in mind, I do not care

how you get it, whether it is oral or in writing, but it is
that the court, the judge, should check up on the waiver.

The Chairman. You have that, Judge, in this last clause.

Mr. Crane. Now, the Constitution says 1'indictment". We
are going a little far to get rid of it. My court very early

said he could not be tried by 12 jurors. The United States

Supreme Court did not follow that, did not approve it, and I

think the Supreme Court was right about it.

I do not think we ought to make these things to set forth
entirely. It does not work out right, because the principal

thing is that the defendant knows what he is charged with,

he pleads guilty to it, but I think there should be some check-

up by the court on any written communication rather than

as to whether or not a man is able to make his mark. They may
get a printed form and mark it, it comes in and is filed. The
judge may never see it. The information is filed, he pleads

guilty to an infamous crime. I think they should be checked up.

Mr. Holtzoff. That would be saved by a provision "in

open court"t .

Mr. Crane. Oh, yes.

Mr. Wechsler. Why not do that? Why not have it read,
T1unless the person against whom the accusation is to be filed

waives accusation by indictment_--perdod. Then the second

sentence, which reads that before accepting a plea on inform-

ation the court shall satisfy itself that the waiver was know-
ingly and voluntarily made--which will indicate that at some

stage before actual action is to be taken there has been a



determination, that the man knew what he was doing.

Mr. Holtzoff. I venture to suggest that we leave this to

the Reporter to redraft, rather than trying to redraft it in
/

committee.

Mr. Wechsler. I think so, too.

time.Mr. Holtzoff. I think the concensus is known, by this

The Chairman. We only have four motions to entertain now,
gentlemen, so I think I will entertain one to adjourn until 8

o'clock.

Mr. Holtzoff. I so move.

The Chairman. Hearing no objection, it is carried.

(Whereupon, at 4:45 p.m., the Committee adjourned until

this evening at 8 p.m.)
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NIGHT SESSION

The proceedings were resumed at 8 o'clock p. m., at the

expiration of the recess.

The Chairman. Gentlemen, I think we came down on Rule 7 to

page 2, and then there seemed to be some question raised as to

the fourth and fifth words on the top of the page, 18, "or

complaint."

Mr. Robinson. Yes, sir.

Mr. Crane. What is that rule?

The Chairman. On page 2 of Rule 7, some question raised

as to the phrase on line 18 at the top of the page, "or com-

plaint." What is it, Mr. Reporter?

Mr. Robinson. That word "complaint" represents a possible

additional form of written accusation on which I should like to

have the views of the committee.

I happen to be familiar with the procedure in one state

where a complaint may be filed, sworn to by a private individual,

and signed by the private individual, then approved by the

prosecuting attorney and filed in a court having either mis-

demeanor or felony jurisdiction, and carried right on through

to a conviction or acquittal. In fact, sometimes a complaint

is filed in a committing magistrate's court, and that same com-

plaint signed by the private individual, approved by the pros-

ecuting attorney, serves as the basis for the binding over of

the defendant, and then after he is bound over that same com-

plaint is used in the trial court for his trial on the felony

charge. The procedure happens to be quite successful in that

state. It has been on the statute books there for, I believe,
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thirty-six years, and it has some advantages that I want to

mention to you.

I think perhaps I have mentioned one: that is the fact that
you may start out in the lowest court with the document, the

written accusation, and on that same accusation, without any
additional drafting or filing, carry the case on through to

completion.

Perhaps that is not as great an advantage as some that we
found in using it. If you have the affidavit--that is, the

complaint--sworn to by an individual who is the injured party,

it has been found that that person is bound to stick to his

story and, further, that the jury is likely to give more con-
sideration to the state's case because here it is, filed not by

some official prosecutor, but it is filed by a private citizen

like themselves, and therefore they are likely to give it a more

sympathetic hearing.

Now that is all I have to say about it. I just mention

it here as a possible additional form of accusation. It has
its objections, but from almost forty years of experience with

it in the state of Indiana it has been considered by lawyers,

officials there, as being more advantageous than the ordinary

information and certainly much more advantageous than the indict-

ment.

Mr. Dean. If you used it, though, would it supplant the
indictment when you got up to the court of general jurisdiction?

Mr. Robinson. Oh, yes. WVait a minute. "Supplant"? Now,
by "supplant" you mean if you have a grand jury indictment. No,

no. If you have an indictment--

Mr. Dean. You would not have any necessity for an indict-
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ment or an information, as I understand, if you started in the

committing magistratefs court with the complaint.

Mr. Robinson. That is right.

Mr. Dean. But would you not run right in the teeth of your

constitutional provision with reference to indictment?

Mr. Robinson. That is in a federal court. In our state

court we did not have it, because by our Constitution there the

grand jury system is modified by permitting the filing of such a

complaint in a felony court as a basis for a charge there.

Mr. Dean. How could we do it in view of the constitutional

provision?

Mr. Robinson. Well, it would have to be used here as a

substitute for information.

Mr. Dean. Only for an information?

Mr. Robinson. That is right.

Mr. Crane. The only thing I am thinking about is, Would

that not add to confusion? Only one state, I believe, uses the

word "complaint": would that not add to the confusion as to what

was meant by it, when "information;' which simply means something

different from "indictment," really covers it?

Mr. Robinson. That is a possible objection, yes.

Mr. Holtzoff. It seems to me there is also another objec-

tion going to the principle of the thing. The federal system

today envisages a prosecution on the responsibility of the

official prosecutor only, whereas if you permit a private

2 individual to file a sworn complaint, even though it has to be

approved by the United States attorney, and have that take the

place of an information, you are putting the United States

attorney in a place where he can sort of shiftarlf. the
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responsibility at least for the prosecution, and you are much

more likely to have prosecutions based on animosity and for

personal reasons than you are when the United States attorney

subject to the control of the Department of Justice has to take

full responsibility for instituting the prosecution.

Now, I do not see that you gain anything by using such a

complaint in lieu of an information. The suggestion that that

puts the complaining witness in a position where he cannot back

away from his story seems to me can be met by the thought that

every United States attorney anyway gets a written statement

from the complaining witness if there is one, and it is just as

hard to get away from that kind of statement as it is from one

that is used in lieu of an information.

Mr. Robinson. Pardon me just a second. On that point I

do not quite agree that that is accurately stated in that way,

because where it is filed in the court as a document of the

court it becomes a much more effective document than a mere

paper in the files of the United States attorney, which he

cannot introduce directly anyway.

Mr. Holtzoff. Well, an affidavit that the United States

attorney obtains from the complaining witness may be used to

confront the complaining witness if he reneges on the witness

stand; but I think the type of prosecutions we have in the fed-

eral courts is entirely different from those in state courts:

you do not have so many cases arising out of personal grievances.

Most of them are violations of statutes affecting the Government.

I do not see that you derive any advantage from this type of

prosecution, and you do have the disadvantage of relieving the

United States attorney of the moral responsibility for
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instituting a prosecution. I think that is a very important one.

Mr. Youngquist. If I might make this suggestion.

Mr. Robinson. Yes, sir.

Mr. Youngquist. Of course, the United States attorney would

have to approve the complaint, as provided by the next sub-

division, but in line with what Judge Crane said this occurs to

me: In this particular paragraph that we are dealing with we are

dealing with infamous crimes only. Those cases that must be

tried by the district court ought, I think, be initiated by

indictment or by information. Before the committing magistrate

we have a complaint as the initial pleading.

Mr. Robinson. Yes, sir.

Mr. Youngquist. And we have also, as I recall it, in the

rules as well as in the statutes provision for trial of petit

offenses by the United States commissioners, who are the com-

mitting magistrates also, of course. Those may be tried on

complaint, if I recall it right, approved by the United States

attorney.

Why, then, should we not limit to indictments and

informations the proceedings in the district courts, which are

the ones of the higher grade ordinarily, and also limit com-

plaints to the committing magistrates whether for the initiation

of a charge of an infamous or capital crime and also the

initiation of the petit offenses that he may try? Would that

not be a more appropriate classification and a more appropriate

restriction of the use of the complaint?

The Chairman. I am impressed by that argument, Mr.

Youngquist. Judge Crane, to attempt to introduce a new

classification instead of simplifying this really complicates
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without any definite advantage that I can see to offset the

trouble we might get into by it.

Mr. Holtzoff. I move, then,--

Mr. Robinson (interposing). Pardon me. I will withdraw

the amendment to the motion. But we do not have the technical-

ity, do we, now, with the information that they used to have at

common law where an information had to be based on the affidavit

of some individual?

Mr. Holtzoff. Oh, no.

Mr. Robinson. And the prosecuting attorney had to state,

you know, that he is basing this information on affidavit.

5 Mr. Holtzoff. Oh, no. No.

Mr. Robinson. That has been one reason, one advantage of

the direct affidavit statement I was carrying on.

Mr. Holtzoff. The federal rule does not require it.

Mr. Robinson. Well, I just put that out for your consid-

oration. I shall be glad to knock that word out.

Mr. Longsdorf. You will find the words "information or

complaint" in the last line of section 541.

Mr. Robinson. Yes. Section 541 U. S. C. A. Misdemeanors,

petty offenses. All such petty offenses may be prosecuted on

information or complaint.

Mr. Holtzoff. Well, that refers to--

Mr. Youngquist. Petty offenses.

Mr. Longsdorf. Yes, only.

Mr. Holtzoff. There are three places where the word

"complaint" occurs.

Mr. Robinson. In other words, Mr. Longsdorf, your point is

that the term "complaint" already is used?
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Mr. Longsdorf. Yes, it is used, whatever it may mean.

Mr. Robinson. I think the point was worth bringing to your
attention. I should like, then, just to withdraw it, but with

the idea that is in our minds, and in case we do see some use

for the idea later, we can.

The Chairman. Now, that goes out in lines 18, 19, and 22.

Mr. Longsdorf. "Complaint"?

The Chairman. Yes.

Mr. Glueck. Lines 18, 19, and 22.

Mr. Robinson. And 23, it is.

The Chairman. Well, I am just sticking to the one section.

Mr. Robinson. Yes, sir.

The Chairman. Then, is there any need at all for that last

sentence of this subsection, beginning on line 21?

Mr. Youngquist. Yes.

Mr. Longsdorf. Yes.

Mr. Youngquist. One relates only to capital offenses.

The Chairman. That is the first sentence on lines 9 and 10.

Mr. Youngquist. Infamous offenses.

The Chairman. Which may be by indictment or information,

and then that is exactly the situation which is applicable to non-

infamous offenses.

Mr. Youngquist. But you might want to deal with a non-

infamous offense in the district court, and there you do it

either by indictment or by information.

Mr. Holtzoff. Yes. I think that is surplusage because you

have three classes: You have the capital offense,--

The Chairman. Which must be by indictment.

Mr. holtzoff. -- the infamous offense, and noncapital, which
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must be by indictment unless there is a waiver,and noninfamous,

which may be either by indictment or information.

The Chairman. Without waiver.

Mr. Waite. Mr. Chairman, may I interject at this point a

question of definition on which I confess I am frightfully con-

fused: the matter of infamous crime. I have spent a great many

years trying to find out what it means, and I have not a

definition yet, or rather I have too many definitions, and it

is used here apparently in a significance with which I am not

familiar. From the fact that lines 21 and 22 provide that where

it is not an infamous crime an indictment is not necessary, it

apparently is meant to indicate by "infamous crime" the kind of

crime which is not covered by the jury trial provisions of the

Constitution. Well, that is the most important or one of the

most important provisions of the Constitution. Well now, it

seems that is a most unusual definition of "infamous crime,"

and I think we should have it defined one way or the other.

Mr. Holtzoff. The term "infamous crime" as used in the

constitutional provision has been defined by the Supreme Court

for the purposes of the constitutional provision as meaning any

crime which may be punished by imprisonment in the penitentiary

or at hard labor, and that has really become a word of art so far

as federal criminal law is concerned, I believe.

Mr. Glueck. It has been more than that.

Mr. Dession. One no longer knows what hard labor is.

Mr. Holtzoff. There is no more hard labor, but the line

is drawn as between a crime that may be punished by imprisonment

in the penitentiary and a crime that may not be punished by

imprisonment in the penitentiary.
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Mr. Crane. For a year. A year in the penitentiary or not

4 more than a year in the penitentiary.

Mr. Seth. Over a year.

Mr. Holtzoff. Not more than a year.

Mr. Crane. A year or less. If it is more than a year--

Mr. Holtzoff. It is a penitentiary offense.

Mr. Robinson. A felony.

Mr. Crane. It is a felony, then, so far as this goes, the

indictment. We adopted it in the state of New York.

Mr. Holtzoff. Yes. Now, the Constitution uses the words

"infamous crime" in connection with the grand jury provision,

and the Supreme Court has defined "infamous" as meaning a crime

punishable by imprisonment in the penitentiary.

Mr. Waite. Now you are not suggesting that under the

Constitution a crime which is not punishable by imprisonment in

the penitentiary does not need indictment?

Mr. Longsdorf. That is right.

Mr. Holtzoff. That is right, because it is not an infamous

crime.

Mr. Seth. That is the federal rule.

Mr. Glueck. I thought the test was whether or not hard

labor was attached, in the Moreland case.

Mr. Holtzoff. No. They dropped the phrase "hard labor"

in 4 recent statute% and the Supreme Court has held that any

imprisonment in the penitentiary is included.

Mr. Crane. Just as a matter of interest, we had a difficult

problem because we adopted the same rule--it has always been

such--that any crime laid by the legislature punishable by

imprisonment in the penitentiary limited to a year be tried
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* $pecial 'essioný: that is, without indictment, and that was the

rule. Then came along these welfare statutes, the reform

statutes, which tried to discipline by control, and they said

that they could send these special bessions prisoners to the

penitentiary for an indeterminate sentence, which might last

three years; and the question then happened: What about this?

If they went to the penitentiary for more than a year they could

go for three years under this reform. That is, they have tried

to be reformed, not imprisoned. Another one of those things

that kind of stick in your crop: you hate to do it. But we did

it. We said that it was perfectly legal to prosecute by
rinformation oi ipecial session because like nolo contendere they

were reform measures. So he was just tried, not imprisoned: he

was not in jail; he was being schooled. So this question is

coming up all the time in some form or other, but we have to

take them as we get them.

Mr. Youngquist. Well, we have now a definite definition

of "infamous crime."

The Chairman. I should like to explain, Mr. Waite, that

this morning we tentatively agreed, following the wise

formulators of the civil rules, that we would not define any.

Mr. Waite. I am afraid I do not quite understand that.

The Chairman. We tentatively agreed on it, I said.

Mr. Waite. We surely are not going to use words of

uncertain definition. Now, I ask for my own information: Is it

agreed that the federal courts have defined "infamous crime" in

such a way that under the provision requiring indictment for

capital offenses and infamous crimes an indictment is not

required if the offense is not punishable by at least a year in
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the penitentiary?

Mr. Holtzoff. An indictment is not required if the offense
is not punishable by a penitentiary sentence at all. Now, under

the statutes, however, only sentences for over a year may be

served in a penitentiary. The statute does not permit a person

to be sentenced to a penitentiary unless the term of imprison-

ment is at least a year.

Mr. Dession. There have been some statutes since, though,

that authorize the Attorney General to put any federal prisoner

in any institution he chooses and put him at road work and levee

work. I do not believe that makes any difference.

Mr. Holtzoff. None whatever under that statute.

Mr. Dession. I know you do not, but the court has not

construed it yet. I do not think there is any doubt about it,

but I think you have the choice between using the term "infamous

crime," leaving it to construction as time goes on, or using the

word "felony," which is probably synonymous so far as one can

make out.

Mr. Wechsler. There is still another drafting possibility

that seems to be before you, and that is to refer to this one

case in which the Constitution does not require an indictment,

and let the actual content of that formula be determined from

case to case as the problem arises. I take it that is our pur-

pose in using the phrase "infamous crimes," and we are not

wedded to any particular definition of that phrase. If the

court is to change that definition at this next term, we would

want to get the benefit of that change.

Mr. Holtzoff. Is not that the purpose in using the word

"infamous," because the word "infamous" is the term used in the
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Constitution? And if the Supreme Court shouid change the
definition of the term "infamous," the rule is adjusted follow-
inguli

Mr. Seth. We cannot define it in any binding way, in any

event. That is a subject of law.

The Chairman. Now are there any further questions on this

section?

(There was no response.)

The Chairman. If not, we shall go on to subsection 2.
Mr. Robinson. "and Complaint" comes out of line 25, so we

would have:

"(2) Information; Signature and Approval. W1hen the
written accusation is an information it shall be signed

by the United States Attorney."

/Strike out the next sentence. That is subject to what we
may do in our special section on the provisional or supplementary

proceedings; when we come to what may be done before the United

States commissioner we may want to extend complaints there.

Mr. Glueck. Strike out the next two sentences.

Mr. Seth. Save all the rest.

1r. Longsdorf. Before we pass that may I put in a sug-
gestion: Your method of procedure on private complaint, it seems
to me, although it begins at a little earlier stage, is very much

like the present English one.

Mr. Robinson. The present what?

Mr. Longsdorf. Very much like the present English method
by which private complaint is lodged, and a court officer

examines to see if it is conformable to law. If he so finds he
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signs it, and then it is an indictment in the terms of the

English statute. That is the statute of England of 1953, which

abolished the grand jury entirely, but they still have indict-

ments.

Mr. Holtzoff. I think we ought to bear in mind the way the

prosecuting machinery of the federal courts operates; it is

somewhat different from the states,. Suppose a private person

comes in to a United States attorney and makes a complaint of a

mail fraud. No United States attorney would be allowed under

the practice to base a prosecution on that. He would be required,

or he would turn that over to the federal investigating agency

to make an independent investigation. In the case of a mail

fraud violation it would be the post office inspector; in another

case it would be the F. B. I. And after he gets a report of the

investigation, then on the basis of that report he starts his

prosecution. So that the complainant plays a very small part in

the prosecution in the federal courts.

Mr. Crane. I doubt if there are very many private com-

plainants in federal court matters.

Mr. Holtzoff. I think that is one reason, of several, why

we get such a large percentage of convictions in federal courts.

The Chairman. All right. Are there any questions on (b)

Mr. Robinson. In line 35, in view of our previous section,

there should be added "shall be made orally or in writing."

"An application to the court for an order shall be by

motion which, unless made during a hearing or trial, shall be

made"--well, I suppose the "unless" clause should be left out.

Mr. Seth. Did we agree to have motions orally and during
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the trial? I thought it was only pleas we agreed to have oral.

Mr. Robinson. Prior to trial?

Mr. Seth. Yes.

Mr. Longsdorf. We have another rule over here which pro-
vides that notice of the motion shall serve as a written motion

as well as the notice thereof, have we not?

Mr. Youngquist. 7 (1), I think.

The Chairman. Going back to your question, Mr. Robinson,
that "oral," that should not need to be there in view of the

proviso in line 32, should it?

Mr. Robinson. "An application to the court for an order

shall be by motion which, unless made during a hearing or trial,
shall be made"--perhaps not. I suppose that is not required by

the previous section.

Mr. Medalie. Well, I have in mind that many--not many but

occasional motions are made orally.

The Chairman. At the trial?

Mr. Medalie. No. Even on a calendar call, without pro-

vision for pretrial practice or anything else, the district

attorney rises on calendar call and says, "I move to sever this

case as to Jones and Brown."

"Motion granted.1"

Mr. Robinson. Would there be any advantage in having that

motion in writing?

Mr. Medalie. None.

Mr. Holtzoff. No. That would be extra work for the United

States attorney.

Mr. Medalie. On the other hand, when that is done another

defendant gets up and says, "I move that be severed as to me."
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The court says, "Denied."

But the motion is made, and on occasion the district

attorney may consent. It has occurred. The district attorney

says to counsel, "All right. Now, your client is a nice fellow;

he has given us lots of valuable information; and when the case

is called tomorrow you move to sever and I won't oppose or I

will consent."

No reason; why should they not?

Mr. Youngquist. Could that be taken care of, Mr. Medalie,

by making it "unless made in open court"?

Mr. Medalie. Yes, certainly.

Mr. Youngquist. That includes your open court.

Mr. Medalie. Well, of course ex parte will not do. I

think we are getting too rigid when we are trying to say a motion

may be made only in writing.

Mr. Robinson. Here again, Mr. Medalie, are we not getting

ready and have we not been proposing to take care of affirmative

defenses later?

Mr. Seth. We have to take care of those.

Mr. Medalie. That is something else. But take severances,

consolidations. Motions for consolidations are frequently made

very informally, certainly by the district attorney. I cannot

recall a single consolidation motion that I made that was

granted that was ever done in writing, and on the calendar call--

isn't that how it is done all over the country?

Mr. Holtzoff. Yes. Oh, yes. I think that criminal prac-

tice is much more informal than civil procedure, and I do not

think we want to make it any more formal or any more difficult.

I think our aim should be to simplify it rather than to compli-
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cate it.

Mr. Medalie. What is the harm in granting motions without

papers?

Mr. Holtzoff. None at all.

Mr. Medalie. I mean, let us take something else. The

defendant gets up and says through his counsel, "We need some

parti culars. "

Some judge who likes to cut corners says, "What particulars

do you want? Do not waste time making your motion. Tell me
what it is, and I will tell the district attorney to give it to

you if you are entitled to it." Occasionally that happens.

Why papers? We want to encourage judges and counsel to do

things speedily and informally, and that too fits in with your

civil practice, with the vogue that is beginning to develop to

do many things quite informally and without papers.

Mr. Youngquist. Would it be enough if we said "unless made

in open court"? That includes a hearing or a trial, and it would

also include the opening of the term that you speak of.
7 Mr. Seth. Why not limit it, "Except those specified in

section 8 may be made orally"?

Mr. Holtzoff. I think even those motions could be made

orally occasionally.

Mr. Medalie. Yes.

Mr. Holtzoff. A motion to dismiss an indictment for

insufficiency might well be made orally.

Mr. Medalie. Yes. A judge can pick up an indictment and

say, "That does not look good to me."

Mr. Robinson. In a great many states your motion to quash,

of course, has to be in writing, has to follow the language of
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the statute: that is, state some statutory ground. I cannot

quite imagine a motion of that sort being made merely orally.

Mr. Holtzoff. Oh, yes.

Mr. Robinson. In a great many states under the statutes,

Mr. Holtzoff?

Mr. Holtzoff. That is why the federal criminal procedure

is so much more effective, because it has gotten away from the

state technicalities.

Mr. Medalie. I do not think we ought to inject into the

new procedure we are trying to establish any additional

formality.

Mr. Robinson. I do not either.

The Chairman. May I suggest that we leave this proviso in

52 with a note to the Reporter to keep it in mind and give us

the appropriate language after we have disposed of Rule 8. It

seems to be tied up with that.

Are there any other questions on (b) (1)?

(There was no response.)

The Chairman. If not, we shall go on to (b) (2).

Mr. Robinson. That is self-explanatory, I believe:

(reading)

"The rules applicable to captions, signing, and

other matters of form of pleadings apply to all motions

and other papers provided for by these rules."

Mr. Holtzoff. I wonder if we need in these rules any pro-

vision as to the captions of documents, and so forth. You do

not need all that formality with papers in a criminal case.

You do not have it now.
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The Chairman. Taken from the civil rules.

Mr. Holtzoff. Oh, it is taken from the civil rules, but I

feel as Mr. Medalie does, that we do not want to inject tech-

nicalities and formalities that do not now exist.

Xr. Robinson. Do not let us use epithets like "technicali-

ties and formalities."

Mr. Holtzoff. Well, I think we should try to simplify it

rather than to complicate it.

Mr. Robinson. It is a question whether they are or not.

Mr. Holtzoff. I think we should try to simplify rather

than to complicate it.

Mr. Medalie. You know, today federal criminal practice,

except perhaps in a few districts, is virtually no practice.

In other words, all that people believe about criminal law is

just a lot of nonsense; it just is not so. The practice of

criminal law, so far as practice and procedure go, is virtually

nonexistent except that here and there someone looks up some

ancient procedure.

I remember a dozen years ago I raised a question of double

jeopardy of a defendant. I formally filed a plea. My very

competent predecessor in office did not know what to do next,

and I advised him that the old common law procedure required

the filing of a replication or a demurrer. Well, if I had not

injected that unnecessary learning--which, by the way, was not

my own, but one of my young men happened to have looked it up--

we would have brought that on just on the paper that I filed,

and the judge would have said, "Well, let us have a hearing,"

and nobody would have minded, and everything would have run very

smoothly, and the decision would have been rendered on that.
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Now, we can get more formality into these things than we

need. If the established practice is to be exceedingly informal

and simply to have things before judges as nearly as possible,

I think in our procedure we ought to have it,so long as the

judge is there to pass on it.

Mr. Robinson. May I ask this question on that: In the

civil rules and I take it in these rules also we are trying to

avoid as much as possible unnecessary hearings and trials and

trying to keep dockets as clear as possible. Is it not reason-

able to think that we might accomplish that by pleadings, by

written papers? For instance, you speak of filing a motion or

a defense of double jeopardy. Why would a hearing be necessary

if you would file a paper setting out the judgment and giving

citation to the docket where it is entered; I suppose that you

were defending, of course, on that, and then the state would

come along; and, since your pleading or your motion would

adequately show that you did have a good defense on that score,

why could not the state concede your position and avoid the

necessity of a hearing?

8 Mr. Medalie. They disagreed with my conclusion. They

admitted that that was the proceeding but said that it did not

constitute double jeopardy, and that was something for the court

to pass on.

Mr. Robinson. Well, a hearing would be necessary, but now

in another case it might be possible that the matter could go

off on the pleadings, could it not, or on the papers?

Mr. Medalie. Yes, but in view of the fact that the Govern-

ment had indicted in that second case, it is pretty clear that

they thought that the prior proceedings did not constitute
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jeopardy, so all the court required was that it be told what the
proceeding was and have the papers before it in the prior pro-

ceeding and read the indictment in the instant case.

Mr. Youngquist. I was going to say, I note that this par-

ticular provision merely says "rules applicable to captions,

signing, and other matters of form," and rules shall apply to

all motions and other papers. It cannot well apply to oral

motions of the kind we are talking about. If we insert the word
"written" before "motions," I cannot see any objection to having

provisions relating to captions, signatures, and other forms

applicable to motions.

Mr. Holtzoff. I should like to see all provisions as to
captions and so forth stricken out. I think they are unnecessary,

and if they are stricken out this likewise would fall.

Mr. Medalie. What of the prior--

Mr. Youngquist. They are uniform, are they not?

Mr. Medalie. What are the prior provisions on this about
captions, s3~nlturos , and so forth? There aren't any, and they

do not cover the whole thing.

The Chairman. Is there any objection to entitling the case
and the name of the paper and the name of the court and the name

of the moving party and the name of the defendant? I mean we
do not want to get like the lawyer from Texas, a lawyer who said,

"Don't call me Mister. Just call me Jones." That was written
at the top above his letterhead. We do have to have a little

form, such as the name of the court and the names of the parties.

Mr. Medalie. Well, where is your prior proceeding as to

caption, your prior provision as to caption?

Mr. Robinson. Of course there isn't any specification in
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the federal law now.

Mr. Holtzoff. We have not come to that yet.

Mr. Robinson. Some of the rules.

Mr. Holtzoff. We have not come to the rule relating to

captions.

The Chairman. Is not this subsection (2) quite harmless?

Mr. Holtzoff. Oh, yes, it is harmless.

Mr. Youngquist. I think so.

The Chairman. I do not think this is going to interfere

with the old tradition of oral pleading.

Mr. Youngquist. Certainly not, if you put "written" before

"motion."

Mr. Robinson. I think that is a good suggestion.

The Chairman. Are there any further suggestions with

respect to this section: subsection (2)?

Mr. Longsdorf. W'ith respect to (c) I have a suggestion

that the word "formal" be inserted before "demurrers" and

following the catch line, because I think we do not mean to

imply that the substance of demurrers, pleas in abatement, to

the jurisdiction, and so on, is abolished, but only the formal.

Mr. Holtzoff. Well, that relates to the civil rules, and

the motion to dismiss is used under the civil ruleSin lieu of a

demurrer.

Mr. Longsdorf. And it is a demurrer under another name.

Mr. Holtzoff. Yes, but this rule is used in the civil rule,

and it is understood that only the form is abolished.

Mr. Youngquist. After all, your demurrer is based upon

defect. In one instance you set out a defect in your demurrer,

and in the instance of an indictment you set it out by motion.
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Mr. Longsdorf. Well, which are we abolishing, the form or

substance?

9 Mr. Robinson. The form.

Mr. Youngquist. The name, after all, is only the form, and

if we would say "motion" in place of "demurrer," we would

accomplish the same purpose.

Mr. Medalie. Well, what is really back of the whole busi-

ness is that we want the public to think that there is nothing

in the way of mystery about the practice of criminal law.

Mr. Youngquist. Yes, that may be an advantage.

Mr. Robinson. It may be part of it, but in addition to

that Strine and Peterson have been doing quite a bit of

research work on this, and they have found a certain amount of

diversity in the federal courts of the country in the way of

bringing up defects that the defendant wishes to allege. In one

district you may have a demurrer used, in another a plea in

abatement, and a great deal of time may be consumed in the court

in deciding whether or not it should have been the other thing

when it is really filed as that one.

Mr. Holtzoff. Is not a great deal of time taken up learn-

ing to know when you should use a motion to quash and when you

should demur and when you should use a plea in abatement?

Now, if you abolish all three and substitute a motion to dismiss,

I think you simplify matters.

Mr. Dean. Should you not in the same way delay matters

earlier?

Mr. Medalie. Fancy words. I think the public does not

like something mysterious.

Mr. Robinson. I do too.
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Mr. Holtzoff. I think you ought to insert "motions to

quash."

Mr. Robinson. Yes. In line 41 after "pleas to jurisdiction"

insert "motions to quash"?

Mr. Holtzoff. "Motions to quash." I do think you ought

to leave out--

Mr. Robinson. "Motions"?

Mr. Holtzoff. You ought to leave out in line 42

"exceptions for insufficiency of a pleading." That is a term
taken from old-time equity pleading; it does not exist in crim-

inal law.

Mr. Robinson. Yes, but it is designed to take care of

something that may be taken care of later on, namely, abolition

of exceptions to rulings holding that a--

Mr. Holtzoff (interposing). That is covered by another

rule.

Mr. Robinson. I think it is. I have no objection to

that going out: "exceptions for insufficiency of a pleading."

Every word you can save us safely, of course, ought to be saved.

Mr. Crane. Well, you see, motions to quash are still in

order, are they not?

Mr. Robinson. Yes, sir.

Mr. Crane. Do you not think you are going to include them

here?

Mr. Holtzoff. Well, you include them here and substitute

a blanket omnibus motion to dismiss. Later on you will find

that in the draft.

Mr. Robinson. By "still in order" I thought you meant

there present practice.
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Mr. Dean. They could still be used under this paragraph.

The Chairman. What is that?

Mr. Dean. Motions to strike as well as other motions to

quash, I mean.

Mr. Medalie. There are no motions to strike in criminal

cases.

Mr. Dean. Oh, yes.

Mr. Medalie. Are there?

Mr. Dean. Surely.

Mr. Miedalie. What, for instance?

Mr. Dean. You may move to strike testimony; you may move

to strike an allegation from the information.

Mr. Medalie. I was talking about the indictment.

Mr. Dean. I am thinking of the information.

Mr. Medalie. I am talking about the indictment.

Mr. Dean. I am thinking of the information. There is no

reason why you may not move to strike an allegation of an informa-

tion or a part thereof, but that would be to the indictment, of

course, because you would be amending the grand jury's work as

to that.

Mr. Youngquist. But you can when you move to strike, I

mean.

Mr. Dean. Prejudicial language: for example, where someone

has set forth facts obviously not germane to anything in the

case, and you know the document is going to be read to the jury,

and you want it out.

Mr. Youngquist. That would not be included in this

exception for insufficiency of pleading?

Mr. Holtzoff. No.
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Mr. Youngquist. That comes under a different category?

Mr. Holtzoff. That would come under a different category.

Mr. Dean. Well, it is a defect in the pleading.

Mr. Waite. There is something here I do not see at all.

(b) (1) says an application to the court for an order shall be

by motion. Would that not automatically exclude demurrers and

pleas in abatement?

Mr. Robinson. Not for some lawyers. It would not be

interpreted that way, would it, to rely on that?

10 Mr. Waite. I should suppose it would be mandatory,

exclusive.

The Chairman. I think logically you are sound, but I

wonder whether by reason of the existence of the similar pro-

vision in the civil rules under 7 (c) we would not be met by

some people coming along and making the argument that all trials

on the subject must be--

Mr. Longsdorf. Lost.

Mr. Waite. What worries me is that if we lose (c) and

leave out some particular motion, I had not thought of a motion

to strike until Mr. Dean referred to it; by expressing some in

(c) will we not be strengthening the idea that those which are

not expressed in (c) may be used despite the first part of

(b) (1)?

Mr. Robinson. I think Mr. Dean's suggestion, that is, the

motion to strike, is the only one which is not included.

Mr. Seth. (a) (2) covers it pretty thoroughly.

Mr. Medalie. I wonder whether this would cover: "Proceed-

ings directed to the sufficiency or validity of an indictment

or information shall be only by motion."
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Mr. Longsdorf. Where is that?

Mr. Medalie. In "Proposed."

Mr. Dean. New proposed.

Mr. Medalie. In lieu of (c).

Mr. Seth. W.hat is the matter with just what is here as to

motions that are made and you wipe them out?

Mr. Holtzoff. I think you ought to make it clear that you

are abolishing demurrers and pleas in abatement and motions to

quash.

Mr. Crane. Those are words of art that have been used
right up to the present time, and you just simply say you are

not going to use them any more; we are going to take "motion to
dismiss." You have done that in New York. I was a member of the

Judicial Council of New York for a great many years, and we did

away with that practice, and the state writ, we just abolished

the name, but you make a motion now as to all these different

state writs, and it is a good thing, too.

Mr. Orfield. Would a motion in arrest of judgment do it?

Mr. Holtzoff. No; I think you should keep a motion in

arrest of judgment because that goes to the defendant's sub-

stantial rights. It might be undesirable to abolish that.

Mr. Seth. It does not come under our jurisdiction anyhow.

Mr. Youngquist. We are not abolishing motions by this any-

way.

Mr. Holtzoff. No.

Mr. Youngquist. We are abolishing demurrers and pleas and

exceptions.

The Chairman. Now will you read the (c) as it presently

stands?
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Mr. Robinson (reading). Line 40.

"(c) Demurrers and Certain Pleas Abolished. Demurrers,

pleas in abatement, pleas to the jurisdiction, motions to

quash, and special pleas in bar shall not be used."

The Chairman. What about this motion to strike that Mr.

Dean referred to?

Mr. Robinson. Well, we certainly would not want to

supplant that by motion to dismiss.

Mr. Longsdorf. I do not think so.

Mr. Holtzoff. I do not think you ought to include that.

Mr. Medalie. I do not think you need to abolish motions to

quash because every motion directed to an indictment for the

purpose of getting rid of it is a motion to quash.

Mr. Crane. Use the term--

Mr. Youngquist. "Motion to dismiss."

Mr. Holtzoff. "Motion to dismiss," in order to abolish a

technical motion to quash as distinguished from demurrers and

pleas in abatement.

Mr. Crane. The same motion with a different name; that is

all

Mr. Medalie. No.

Mr. Holtzoff. Of course, "motion to quash" today is a word

of art that can be used only for certain purposes; it has a lot

of barnacles attached to it.

Mr. Youngquist. All we are doing is repeating names.

Mr. Holtzoff. That is right.

Mr. Youngquist. In (c).

The Chairman. All right. If there is nothing further
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suppose we pass on to Rule 8.

Mr. Waite. Mr. Chairman, before we do that may I ask the

Reporter if there is anywhere else a provision that the court

ismay decline to accept a plea of guilty, as there/in most states

now?

Mr. Robinson. No, there is none.

Mr. Waite. If not, I should like to suggest that we con-
11 sider that matter in bringing in the new draft. I think myself

we ought to give the court power to refuse a plea of guilty if

he thinks wise.

Mr. Robinson. I did not get that last sentence.

Mr. Waite. To give the court power to refuse to accept a

plea of guilty if he thinks proper.

Mr. Robinson. You say he should have the power?

Mr. Waite. It is a conventional practice.

Mr. Robinson. What did you say, Judge?

Mr. Crane. I should think the court had the inherent power,

Mr. Waite.

Mr. Waite. I assume it does.

Mr. Crane. I do not think you ought to put that in. That

really has been done right along.

Mr. Waite. But after all, we are putting in here a great

many things which the court has inherent power concerning.

Mr. Crane. Certainly.

Mr. Waite. And it is a common practice, and we find it in

a great many codes.

Mr. Crane. I think you will find that the court will do

a lot of things that are not in this rule. There are certain

inherent powers of a Judge that he has to exercise anyway.
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Mr. Robinson. You remember the Capone case in Chicago, Mr.

Waite, where I think it was Judge Wilkerson, was it not, who

refused to allow Capone's plea of guilty to stand?

Mr. Waite. Oh, it is a very common practice. I am just

suggesting that because it is a common practice we ought to

express it here.

Mr. Youngquist. I had a lot to do with that. It was

entered, and then he was permitted to withdraw his plea.

Mr. Robinson. Yes, but that amounted to the same thing,

did it not?

Mr. Youngquist. Would not accept it.

Mr. Robinson. The Judge told him,"We refuse to permit your

plea of guilty to stand"; was that not the substance of it?

Mr. Youngquist. Oh, no; it was quite different. He

entered a plea of guilty and thereafter changed his mind--

with just cause, I thought; and he moved for permission to

withdraw his plea, and the United States Attorney agreed that he

should be permitted to withdraw his plea, and Judge Wilkerson

allowed it. That is what happened there. I have good reason

to ranember that.

Mr. Holtzoff. Of course the court has inherent power to

refuse to accept a plea of guilty.

Mr. Crane. Surely.

Mr. Holtzoff. If the court feels that the defendant is, say,

a moron or mentally deranged, and that is not infrequently done.

I do not think you have to cover it by rule. That is inherent.

Mr. Crane. Certainly.

Mr. Wechsler. But the point is that there are definite

duties that fall upon the court at the time when a plea of guilty
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is offered. They are defined by the Supreme Court in the

Kercheval case in 274 U. S., and I think that they ought to be

protected. They ought to be articulated here, because there are

some courts, as I know from sad experience, that have failed to

abide by that duty, with serious consequences thereafter. I do

not see what the criterion for inclusion and exclusion is if

things that are so important that they are inherent are to be

omitted. By the same token you might say that there is no need

to state that prosecutions shall be taken by indictment because

the Constitution says so.

Mr. Crane. A great deal that a judge does at a trial may

never be put in any rule. I know that a plea of guilty was put

in for a man once, and they came to find out upon questioning

him that he could not understand even the interpreter who

attempted to interpret for him,from which he entered a plea of

guilty. Of course the plea was withdrawn. That is, the court

struck it out and entered a plea of not guilty. Those things

arise from incidents that you cannot cover by any rule. And

even some of these rules here may not work in a certain given

case, but a judge must have some discretion to do the sensible

thing, and I should not think any judge would feel that he is

bound hand and foot, because these rules are for the general

application, not for circumstances which we cannot foresee; and

if you are going to try to make a judge move every step by a

written letter or by letter, of course you lose all initiative:

he is not a judge.

Mr. Robinson. Of course, but as to the plea of nolo

contendere, Judge, I believe we at least tentatively have

decided that if it is to be permitted to live it shall be filed
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only by permission of the court. Now here, too, maybe Mr.

Waite's suggestion could be carried along with it, that a plea
of nolo contendere or of guilty may be filed only by permission

or by leave of the court.

Mr. Crane. These are general rules anyway, general rules

of practice.

The Chairman. Why do we not leave that point that Mr.

Waite raises open and see if it fits in with some other propo-
bl sition?

cyl 12 Mr. Youngquist. May I ask one question with respect to

this (c) that we are on? We speak of pleas in abatement.

They are abolished. I do not know whether there is a difference

between a plea in abatement and a plea in bar.

Mr. Holtzoff. There is.

Mr. Youngquist. I suppose that a plea of double jeopardy

or of former jeopardy would be a plea in bar rather than a plea

in abatement.

Mr. Holtzoff. Yes.

The Chairman. Yes.

Mr. Youngquist. So might we not here say, "pleas in
abatement and in bar," or "pleas in bar"? What I am afraid of

is that, since we specify these particularly, we might overlook,

we might still leave alive, a plea of former jeopardy rather

than a motion to dismiss.

Mr. Holtzoff. Well, we have to enumerate pleas in bar.

Mr. Youngquist. Where? Oh, I see. "Special pleas in

bar."

The Chairman. Yes, sir.

Mr. Robinson. But you have double jeopardy, you see.
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Mr. Holtzoff. The word "special" perhaps is not necessary.

Mr. Youngquist. I overlooked that. Then there is a

question, as Mr. Holtzoff says: Why "special"? Is not

pleas in bar" a wider term? Is not that what we want?

Mr. Robinson. You would rather strike off "special"?

Mr. Holtzoff. I think that is right. There would be

confusion, because it seems to me indicated there that there

are some pleas in bar that are not abolished.

Mr. Robinson. What about a plea of not guilty?

Mr. Holtzoff. That is not a plea in bar.

Mr. Robinson. No2

Mr. Longsdorf. I think you will find that the books

generally--and I suppose the lawyers have read them at times--

have pretty studiously classified as special pleas in bar the

plea of former acquittal or conviction or former jeopardy

because they do not touch or raise the general issue.

Mr. Robinson. Pardons.

Mr. Longsdorf. That is a plea in bar. A plea of pardon

is a special plea in bar. Now, do we want to keep that term

because it is understood, or dispense with it because it is not

understood?

Mr. Holtzoff. Such a matter as a pardon would be raised

by motion, according to one of the later rules that we come to.

Mr. Longsdorf. If you did not have record evidence you

would have to try it as an issue of fact, and even if you did

have evidence the issue of fact would be decided by the produc-

tion of a document.

Mr. Youngquist. A plea of former jeopardy would have to be

tried, too; that would fall in the same class as a plea of pardon.
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Mr. Crane. They are all coming up as motions.

Mr. Longsdorf. Yes. You have some motions that go off on

issues of fact and some on issues of law.

Mr. Youngquist. They are all included in the motions that

are provided for in Rule 8.

Mr. Longsdorf. Only, one kind of motion shoots one way

and the other shoots another.

The Chairman. Now, I am not certain as to what is the

wish of the committee. Does the word "special" stay in line 49

of Rule 7 or does it go out?

Mr. Robinson. I should like to leave it in until we are

a little more certain about it. I think it does have definite

meaning, as Mr. Longsdorf says, and as set forth in Blackstone.

Mr. Glueck. Should you mention general pleas in bar?

Is it not better to leave out any qualification?

Mr. Robinson. I am not sure what would be included in

Igeneral pleas in bar".

Mr. Holtzoff. Anything but a plea of not guilty, I
I

suppose.

Mr. Seth. I think the reporter had better look it up and

report later.

Mr. Longsdorf. I agree.

Mr. Robinson. Further.

Mr. Crane. You ought to have a wastebasket.

Mr. Robinson. All right.

The Chairman. Rule 8.
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RULE 8

Mr. Robinson. You will notice in passing to Rule 8 that

the pages indicating the recommendations from the bar are quite

heavy under 8, just as they have been under 7. We have taken

care of them under 7 where they dealt especially with the

matter of waiver of indictment. Now, under 8, we have lots

of recommendations of the short form of indictment. I think

cyl 13 those are the three principal topics, numerically at least,

that we have had recommendations on: that there be a short form

of indictment adopted and that the defendant be permitted to

waive indictment in specified cases, and another point we shall

come to later. So the offor%, ha" been made to decide what tUB

answer is to 'short." Just what is your short form of indict-

men '?

Mr. Crane. The specifications. There are tai specifica-

tions; if any one of them is not in the indictment it is fatal.

What is the matter with just stating, just a statement of facts

constituting the crime?

Mr. Robinson. Yes. Well, then the question would be, What

are the facts constituting the crime?

Mr. Crane. I know. This is no criticism.

Mr. Robinson. I understand.

Mr. Crane. Of course not, because it may be all right.

I am only speaking of possible objections. You get so much

written law, you arealways giving an opportunity for a come-back.

You have, of course, ten things. The ten things have got to be

there, any one of which being out is fatal. You can say "a

brief statement of facts constituting the crimJg; it covers all

these and yet leaves some liberalit. But this is stiff. I think
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this is a little bit too stiff.

Mr. Robinson. Oh, I think what you say ought to be

followed now, and if there is any one of these ten that can be

spared it ought to be done.

Mr. Holtzoff. I thinkyou ought to strike No. 7.

Mr. Robinson. Well, now, just a minute, Mr. Holtzoff.

Mr. Crane. You could specify the crime and the facts

constituting it, and what is the matter with that statement

itself? Specify the crime and the facts constituting it.

Mr. Medalie. Judge Crane, you have in mind, and I do

not remember the language, the latest provision of the New York

Code of Criminal Procedure with respect to the simplified indict-

ment.

Mr. Crane. A simplified indictment I think says you should

simply specify the crime: you need not state the facts, because

there they say you can get the facts by a bill of particulars.

Now, this is what New York has done, and I do not like it, but

we had it before that specifying the crime. Of course, the

trouble is that that does deal with a specified crime against

individuals. Now, so much of the federal practice has to do

with conspiracy and things of that kind, but we do have it

specifying the crime: arson, murder, assault, whatever it is,

and the facts constituting the crime: that in the night so-and-so

John Jones entered the house so-and-so, such a place, with an

intent to steal, committed burglary or larceny or both, whichever

it was.

Now, that specifies the crime and specifies the facts

constituting the crime, and you cannot imagine anything that is

specified in the congressional act or the legislative act that
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constitutes a crime as to which you could not specify the

facts bringing it within it without putting it in a mold

that you cannot always fill, perhaps. And that leaves the

attorney general or the district attorney to state the thing

that really occurred, and you have got it. It is simple and

yet it has got the whole thing.

Mr. Glueck. Judge, does your suggestion cover the

problem of the court's jurisdiction?

Mr. Crane. Oh, yes. Of course you have to have that.

That would be the place where it occurred and the time and

within the court's jurisdiction.

Mr. Robinson. I have set out the American Institute

proposal for forms of indictments under Rule 8, page 14, the

left. You notice there that they do not state the time or

the place.

Mr. Crane. No, but you have to have your statement of

facts constituting the crime to get that.

Mr. Robinson. That is an alternative.

Mr. Crane. I cannot imagine stating the fact. You would

not state it. I should think, as requiring things, it is in

the very nature of things to be stated, and they have gone so

far in adopting the New York rule somewhere else--it did not

originate in New York; it is an idea I think from Pennsylvania--

that they just state the crime, that so-and-so committed murder

in the first degree, and then require a bill of particulars.

And that is not right; I do not like that at all.

14 Mr. Holtzoff. Judge, my recollection is that many years

ago the district attorney in Kings County on his own motion

started to use a short form of indictment.
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Mr. Crane. Yes.

Mr. Medalie. The simplified form of indictment.

Mr. Holtzoff. Yes, where he would allege that the defend-

ant murdered John Smith by a fatal gunshot wound.

Owens
fls
9pm
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Maxson Mr. Crane. Yes, sir, it was a man named Cropsey.
S.Ct.
Sep8-41 Mr. Holtzoff. Yes, Judge Cropsey when he was district

attorney, and it worked very well indeed. That is the same

idea.

Mr. Crane. I myself think that we should have a statement

of the facts, but I do not like to say how the facts should be

stated. There are so many different facts, but when you state

these facts you know that when they are true that a crime has

been committed.

Mr. Holtzoff. You mean you would admit item 6, 7, 8, 9,

and 10 and substitute the facts constituting the crime?

Mr. Crane. Yes.

Mr. Robinson. May that form that is at the indictment on

page 23 to the left compare with that specimen from Massachusetts

on page 25? You have set out in this indictment United States

against Ball, and we have also some photostatic copies of the

present-day indictment. This happened to be for murder. That

is rather unfortunate because murder is not a very good offense

on which to compare an indictment. It is very unusual in

federal jurisdictions.

Mr. Holtzoff. There still you would have the old form of

"did languish, and languishing did die."

Mr. Medalie. They do not need that.

Mr. Robinson. Well, some are arralc not to put it in.

Mr. Med~aale. Some are ana some are not. Cropsey aid but

Charles Perkins in New York County still usea the very ancient

form, the common-law zorm. You may permit a• simple inalcLmenL

unaer your rules, ana there will st•tlJe people in the Depart-

ment or Justice who will want to mystify the aefendant attorneys.
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I would let the scared-to-death practitioner draw up his

elaborate indictment, but I would give the good progressive

practitioner who wanted to draw a simple one some simple rules.

Mr. Holtzoff. The civil rules have forms which operated

very well, and I think that when the time comes we could have

an appendix to compare some specimen forms with. If you do

that that will encourage these United 6tates Attorneys who may

have a little hesitancy.

Mr. Medalie. You can get some simple forms of indictment

for the Department of Justice to exercise its persuasion in

convincing some United States Attorneys, especially district

attorneys where they do not do that kind of thing.

The Chairman. In my district there is one man who is

making long indictments, but he has convinced other lawyers that

he is the only man who can do it. If you put simple forms in,

it would just about wreck that man's life work.

Mr. Medalie. He draws a ten-page indictment which might

take one sentence?

The Chairman. Judge Crane, would you look at this indict-

ment on page 25 to the left. Doesn't that practically have

just what you want? It states specifically the facts with

perhaps just a little nonsense under point 4, which could be

omitted.

Mr. Crane. I suppose it does. Aren't they all included?

Could you think of any one of them being left out when you say

"State the facts constituting the crime"? Can you think cr

any of them being left out? You can't imagine a district

attorney drawing an indictment that would not show that the court
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had jurisdiction, or that the occurrence showed that it did

give the court jurisdiction, or ir it cdi not totally occur

there that at least part or it took place so as to give the

court jursiclction? I suppose that even in mail frauc cases

you have to draw them showing where the mail was posted and

so stating the facts as to what the mail was, stating that it

was fraudulent and why it was fraudulent and giving the facts.

It says here, "State the name of the defendant." You would

not leave that out, would you?

itState where this occurred." Of course, why would you

leave that out? Then it states that you name the territory

and the state and the venue. Why leave them out? It seems as

though it must be an indictment which might just as well state

that you must use the English language and use the folbwing

letters of the alphabet, A, B, and C. You do not have to

state that. You might just as well state that they should be

drawn in the English language and in letters that everybody

can read. There are some things, however, that you just take

2 for granted. I am not arguing that point; I am just stating my

thought.

The Chairman. I think we could have one or two specimen

forms, Mr. Robinson.

Mr. Crane. The venue; then the name; then the territory;

then the term. Then the name of the defendants. You can't

imagine leaving them out. Then the time and the place. Of

course you would. Then the act.

As far as criminal intent is concerned, as for example with

intent to murder, you have to have intent to get your degree, I
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suppose. You have to state that.

Then the act, by shooting him in the bodywith a loaded

pistol. Well, youcould not shoot him in the body without a

loaded pistol. That is obvious.

Then the name of the person injured, and "against the

peace of said commonwealth, and contrary to the form of the

statute in such case made and provided."

These are all essentials, but you can state the facts

constituting the crime and you have the same thing.

Mr. Robinson. How would the indictment be changed when

the stated facts are different?

Mr. Crane. Why give the form of the indictment?

Mr. Robinson. You say "State the facts." You agree that

these are essentials?

Mr. Crane. Well, take for instance: it happened in New

York County on the night of July 12. John Jones, the derendant,

shot and killed James Smith with intent to kill him, showing

first-degree murder, and that constitutes the crime of murder

in the first degree.

Mr. Robinson. That is what is in this.

Mr. Crane. You do not have to say that he shot with a gun.

Mr. Medalie. Let me say this: You can talk about murder.

That is a simple form, but I would like to draw your attention

to mail fraud, to antitrust prosecutions, and to conspiracy. If

you want to draw a simple form of indictment, if you could get

some forms on that it would be very nice.

Mr. Crane. Leave the forms out; just state the facts

constituting the crime. If you cannot state them, you cannot
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prove them.

Mr. Robinson. But some of these people address the

question, "How can you provide a short form of indictment for

mail fraud or for antitrust prosecution?"

Mr. Crane. A short form does not mean that you have to

make it short. I mean a short form of rule. You can have that.

You need not have a short form of indictment. If you have 50

defendants on a charge of conspiracy you have to state the

facts, and it may take a lengthy indictment, but your rule can

be short.

Mr. Medalie. You have the same situation as in modern

equity pleading. In our code states it is provided for the

complaint giving a simple and concise statement of the facts

constituting the right to release. That is all that is necessary.

Some lawyers do it, but they are scared to death when they do it.

To this day, notwithstanding thesimple code of pleading,

the average complaint calling for equitable release in any

pleaded state of facts is a virtual pamphlet. Even the leader

of the New Jersey Bar will tell you that.

Mr. Crane. Why limit it to the New Jersey Bar?

The Chairman. Because we have the shortest bill of

pleek4ng in the world.

Mr. Medalie. I think that if you just have a rule such as

you have in the civil practice acts and codes of criminal

procedure where simple, nontechnical forms of pleading are

provided for by saying, "a concise statement of facts constitut-

ing the offense," that is sufficient. That gives ample power

to the court. That is the simple indictment showing the

elements of the alleged act. That is the simple form of indictment
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instead of the short form which names only the offense. I

understand that the sentiment is against simply naming the

offense and later giving the particulars.

I think that a short, concise statement of facts constitut-

ing the offense would get rid of all the complexities and

technicalities of common-law pleading in criminal cases, assum-

ing that there is today any judicial requirement to that

effect, and I know there is not.

Mr. Holtzoff. Right there, Mr. Medalie, let me say that

the civil rules, under Rule 8-A, requires a short and plain

statement of the claim showing that the pleader is entitled to

relief . We could adopt that language and require a short and

plain statement of facts constituting the offense with which

the defendant is charged.

Mr. Crane. Say "a concise statement of facts."

Mr. Youngquist. I like the word "plain" because it

eliminates these technical forms.

Mr. Crane. You want to state that he is charged with

the crime first, and then you state the facts.

3 Mr. Holtzoff. Yes.

The Chairman. May this be a fair solution of the problem,

to adopt the language of the corresponding section of the

civil rules for this purpose and then in a note indicate what

would be some of the different elements that would be specified.

Mr. Crane. I was thinking, Mr. Chairman, that so far as

we are concerned--and I mean here and now--that as far as the

rule goes, if we say that he is charged with a crime, you state

the crime, giving a concise statement of the facts; then you

have written a complete rule. Then there cannot be any fault
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found with the rule. If the indictment does not measure up to

that, then it is not the fault of the rule. The rule is per-

fect. You cannot find any fault with the rule because the

defendant is first charged with a crime or a violation of some

statute, and then you have a plain and concise statement of

facts constituting the crime. If anything is left out of the

indictment, it is not the fault of the rule.

The Chairman. I agree with you, but I have in mind other

things that we should keep in mind. First of all, this will go

to the bench and bar generally. After that it will go to the

Congress and they will want to kncwwhat you meant by it. They

will say, "Give us a sample." If we have some notes down some-

where it will save us a lot of explaining all through the

country. A little explanation will help a great deal.

Mr. Crane. They have law schools to teach them law. You

are not going to teach Congress law, are you?

Mr. Holtzoff. I think if you have the benefit of some

sample forms, it may be very useful.

Mr. Medalie. Are you going to have some on counterfeiting,

some on mail fraud, and some on conspiracy?

Mr. Robinson. Let 1 observe the way this Rule 8-A is

drawn. You see it is based on page 25 to the left, which

Judge Crane read a minute ago. That is the constitutional

form. That is the form that was used in the Sacco-Vanzetti

case.

Mr. Medalie. I still do not know why it would be neces-

sary to give that "It was against the peace of said Common-

wealth."
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Mr. Robinson. That is the constitutional form.

Mr. Youngquist. It is a constitutional question.

Mr. Holtzoff. I think our simple form of indictment should

omit that.

Mr. Robinson. On page 25 lines 20 and 21 knock out
"willfully, feloniously, and maliciously."

Mr. Crane. You do not want to use those things. You are

going forward, not backward.

Mr. Youngquist. I think that in Massachusetts the

constitution requires that it shall be against the peace of

the commonwealth.

Mr. Crane. Is that in the constitution?

Mr. Youngquist. Yes. It was adopted around 1858.

Mr. Holtzoff. There was a case 6-i-td in Missouri some
years ago where there was a similar constitutional provision

where a murder case was reversed because the typist made a
mistake in omitting the word "the" in "contrary to the peace

and integrity cf the state."

Mr. Medalie. And Governor Hadley wrote an article about it
and made it the subject of a speech before bar associations for

about 60 years.

Mr. Youngquist. Well, that takes us down to the end of the

first sentence, Mr. Chairman?

The Chairman. Yes.

Are we generally agreed that it is sufficient on this first

page of Rule 8 to provide a paraphrase corresponding to the

civil rules?

Mr. Seth. I would like to see what is in there.
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The Chairman. What is that?

Mr. Seth. I would like to see most of the points in here

left in. I see no harm in leaving them In. There is enough

in there about what is required, but I do not see why they

should not be in the rule. A great many district attorneys

might be helped so they would not leave out something.

Mr. Youngquist. You mean put in a few forms?

Mr. Seth. I do not think you could get enough forms to

do any material good.

Mr. Youngquist. All they need is a sample, I suppose.

Mr. Dean. I wonder if this is a complete enumeration.

If you cannot have a complete one, what is the advantage of

enumerating them?

Mr. Robinson. You will find you have to have the complete
allegation. You have to have the act; you have to have the

intent; you have to have the jurisdiction.

Mr. Dession. Sometimes you need some other things which

would not be enumerated.

Mr. Robinson. Yes, along the lines of what Judge Crane

said.

Mr. Medalie. Let me say here that there is some trouble

with federal indictments. You can look up the law books and

you can find the statutes and still wonder why they indict.

There is often a very good reason and that is that there is a

departmental rule which nobody knows about and which was

legally promulgated. If they do not tell you what that rule is

in the indictment you would never find it out. That is quite

a problem in federal indictments.
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The Chairman. That is administrative process.

Mr. Robinson. You are speaking for point 10 when you

would supplement it by showing the statute or the administrative

rule.

The Chairman. Or the regulation adopted.

Mr. Holtzoff. I am opposed to point 10. Many United

States Attorneys cite the statute in their indictment and many

do not. I do not think you should be required to cite the

statute.

Mr. Medalie. I can practice law without your citing the

statute, but I cannot practice it unless you cite me the

departmental rule, because I do not know how to find one unless

they tell me what the rule is that we are violating.

Mr. Robinson. I see objection to citing the statute or

regulation. If the indictment states any public offense or

under one statute or another, that should be sufficient.

Mr. Medalie. It should be sufficient except for the fact

that for all practical purposes a man wants to know what he is

indicted for. It is not enough for a lawyer to find out whether

he is indicted but what he is indicted for and under what rule.

He would like to know that.

Mr. Holtzoff. Suppose a man is indicted for sending

threatening communications. You would want to state the nature

of the physical facts. That is all the defendant needsto know.

Mr. Medalie. But suppose you come to some agricultural

provision. In New York in the Eastern District or thelower end

of the Southern District, they would not know much about agri-

culture. When the product reaches New York we may be violating
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some statute, some rule which was promulgated far in advance,

and I am asking this in behalf of the modern lawyers who would

like to be advised.

I know practically what usually happens. You say to the

district attorney, "What is the rule? What is the departmental

rule that you are relying on?" And, being a good fellow, he

tells you. He gives you a copy, and a printed one at that.

However, that does not always happen.

Mr. Robinson. We are talking about the fundamentals.

As it is, our indictment would cover that.

As you know, the reason for the prolixity of the common-

law indictment was that all indictments had to state all of the

legal elements of the offense. It had to have all those felonious

and unlawful things because the common law was so indefinite

that it was necessary to state all those elements. Thus, in

every indictment you had to write each common-law require-

ment for the offense plus the alleged facts.

Now, Holzworth, Kenney, and Stevens have pointed out that

we have our offense defined by statute and it is not necessary

to have a long recital of detailed legal elements of the offense.

Why should we carry all those words in our indictment? They

can be very easily omitted as long as we cite the section or

the departmental rule, and when we do that we fulfill the

requirements without any unnecessary wording.

Mr. Crane. Coming back to your short form I have no

objection to citing the statute, but I see that the American

Law Institute adopts the short form.

Mr. Robinson. A very short form. Mr. Waite is here and

can tell us about that.
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Mr. Crane. This says, "The grand jurors accuse A. B.

of poisoning an animal contrary to Section 31 of the Penal

Code and charge that (here the particulars of the offense

may be added with a view to avoiding the necessity for a

bill of particulars.)"

Mr. Youngquist. Do they contemplate a bill of particulars?

Mr. Crane. You get them anyway.

Mr. Robinson. I don't know.

Mr. Youngquist. Isn't that to avoid the necessity for a

bill of particulars?

Mr. Crane. No. It says, "fHere the particulars of the

offense may be added with a view to avoiding the necessity for

a bill of particulars." You can get them.

Mr. Robinson. The English Indictment Act of 1915 was

very successful. They had to set out in the English indictment

all the facts and the elements of the offense and cite the

statute. Then they set up a permanent rules committee that

keeps on providing new rules as they are necessary.

Mr. Crane. Well, you state the facts. We are not speak-

ing of rules asi though they were drawn up for school boys.

Indictments are drawn up by people who are lawyers just like

prescriptions are drawn up by doctors. You do not draw up

prescriptions so that the man on the corner can read them.
5 When you have an indictment it is supposed to be drawn by

people familiar with the rules of procedure. They are not

drawn by laymen. They are drawn by skilled men in our pro-

fession.

Mr. Robinson. Then a lot of time is lost because of the

dispute in court about the sufficiency of the indictment.
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Mr. Crane. If you have a statement of facts you cannot
have any dispute about it. You simply charge what the crime
is; then state the facts. You cannot have any dispute about

that.

The Chairman. There seem to be two schools of thought

as to this first page of Rule 8. I suppose we had better have
a decision on it. One seems to be content with a mere statement

of facts, and the other wants something longer.

Mr. Medalie. I suggest that you do not decide this now.
You are dealing with one of the most fundamental questions that
you are going to decide here. I think it is good to discuss it
today and then discuss it on some other occasion before we come

to a final decision. I think we should do a lot of thinking

about it.

Mr. Youngquist. Ask the reporter to submit the other

form which was discussed here.

Mr. Robinson. No. The suggestion is that you keep onq•..
Mr. Dean. Has any attempt been made to draft other forms

of typical federal indictment?

The Chairman. I will put that question to Mr. Holtzoff.

Mr. Holtzoff. I think it could be done.

Mr. Dean. I think if we try a hand at doing that either
tomorrow or the next day we might have a better basis for

determining what we want in this rule.

Mr. Crane. As it is here, this is all leading up to this
short form. Yet it is hard to move others who have a different

idea. You cannot find fault with that, but I think you will

find that the process has been toward the short form. It is



215
b44

the same story and less difficult. Certainly you can get the

thing stated, and the substance of the indictment is all you have

to have. You charge the defendant with the crime; assault;

guilty or not guilty. If you do not have all the facts you get

a bill of particulars, but all this paper work in the courts

is something that is tremendous. Either this paper work in the

courts has got to be less or the courts will be swamped. We

thought we had done a great deal with the short form and the

pretrial, and I notice that you have some pretrials also. Up

in Buffalo they are looking for work. They have a constitutional

provision for increasing the number, but they are looking for a

constitutional provision so that they can decrease them.

Mr. Medalie. I think that with respect to congestion that

in many districts it is due not to the amount of work on

criminalcases, to the number of them, but due entirely to the

fact that a handful of themtake a long time to try. Isn't that

a fact?

Mr. Holtzoff. Yes.

Mr. Medalie. I have sat through a number of these

trials, eight-week trials, and during that time hundreds of

Theyshort cases could have been disposed of. /Could be disposed of

if the court was not tied up with one long case. They are not

the cases in which any ordinary criminal is concerned, but

some important person is involved in them.

Mr. Holtzoff. Mr. Chairman, Mr. Dean asked whether an

indictment has been drawn up under a typical federal criminal

statute. Suppose you take the Stolen Property Act. The

there consists of transporting stolen property in interstate
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commerce of the value of over $5,000, knowing it to be stolen.

It seems this would be a sufficient indictment if it stated

that the defendant transported certain property, to-wit,

certain bonds to the value of $ý,000 from New York City, State

of New York, to the City of Washington, District of Columbia,

and said property had been stolen, and the defendant knew the

same to be stolen.

Wouldn't that be a sufficient indictment under the statute?

Of course, you would have the fact that the grand jury makes

the accusation.

Mr. Youngquist. You would have to tell when, because

there may be the statute of limitations.

Mr. Holtzoff. Yes. On a specific date.

Mr. Dean. I think that is sufficient but I was wondering

about the bill of particulars on the bonds.

Mr. Holtzoffo The court will take care of that.

Mr. Robinson. It probably would?

Mr. Medalie. No, it never would.

Mr. Holtzoff. Specifying what issue of bonds?

Mr. Medalie. You would not get the specification of

place other than, say, the Eastern District of New York, but

you would get the particulars on the bonds.

Mr. Glueck. It seems that not too great harm would be

done in leaving the statement of this in there and merely adding

a few sentences. If these items exhaust the specifications

necessary in the simplerindictments, then I would prefer some

such statement as this because, as was suggested, it would be

a guide to Assistant United States Attorneys at least. That

would still result in short, simple, and nontechnical indictments,
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but it would afford an opportunity to check up item by item

with whether or not the relevant data was contained in the

indictment.

Mr. Holtzoff. I am inclined to agree that the items

which should be omitted from this are item 7 and item 10.

Item 7 raises the presumption that you have got to allege the

intent and all that verbosity about intent.

Mr. Glueck. You just mentioned that in your sample indict-

ment,"knowing them to be stolen."

Mr. Holtzoff. That is not intent.

Mr. Glueck. That is the element.

Mr. Holtzoff. That is not intent.

Mr. Crane. What I had in mind was this, and the same

thing is in the indictment. That is one way to express it.

Why should there be any objection to this if this is perfect

and accurate? Yet when you have a page of detail you are liable

to have so many things in there that you may be in doubt about

the interpretation of words. You have the criminal intent with

which the defendant is alleged to have committed the offense.

So someone says the intent must be stated and has not been

stated when there is no question of intent necessary?

As it says here:

iAny other fact or allegation which may be necessary

because of special requirm nts, statutory or otherwise,

for notice to the defendant and to the court of the act

and offense of which the defendant is accused."

That is all right, but what are the circumstances? What

does it mean? You have so many words. There may be something

you cannot foresee. I do not see the necessity for that. Just
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make a statement of facts constituting the crime. Then you

have got everything that there is.

Mr. Glueck. You could take the form and the commentary

would give the additional information.

Mr. Crane. My suggestion is not to take the words that I
am using. I am not suggesting that.

The Chairman. Well, take some special form.

Mr. Glueck. Yes, an illustrative form.
Mr. Crane. Yes, you save yourselves from putting something

in there that is not necessary.

Mr. Holtzoff. You have civil rules which have been in
effect for three years, and they have worked out very well.

Mr. Robinson. Here is one place where the civil rules and
the criminal rules are different. You are stating the grounds
for putting a man in the penitentiary. There is nothing com-

parable to that in the civil rules.

Mr. Holtzoff. I think that if you have a statement of the
facts that is all that any defendant is entitled to.

Mr. Robinson. I think that what Judge Crane is doing is
saying that we simply take No. 9 and make it the rule.

Mr. Glueck. You mean that No. 9 is a sort of extra catch-

all?

Mr. Robinson. Yes. That is just generally what Judge
Crane is doing, suggesting we make that the rule. That is

why I object to it.

Let me say this: There is one other thing, and that is
the fact that these rules are just not simply for federal courts
alone. We know that about 15 or 20 states have rule-making

powers. Many of these states are watching this committee to see
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whether the rules as proposed by this committee will serve as
models for them. Judges of the Supreme Court have told me
that. While that is not argument, it is a fact. To a certain
extent we can be general and state the points briefly and
concisely because you cannot state all the details. I think,
however, that to the extent that we can be specific rather than
general we are serving not only the federal rules and the
federal courts but the state courts also.

The Chairman. Haven't we pressed this issue about as much
as we can? The issue is pretty clear: either to have the rule
stated in substantially the same form as it is now or alter-
natively to have it made in paraphrase with the civil rules
corresponding to it with an accompanying annotation by the
reporter giving it substance plus some specimen forms in an

appendix?

Mr. Medalie suggests that we do not have a vote on it, but
should not we think about this issue and perhaps see a revised
form of the rule in a form suggested by Judge Crane, and then
tomorrow proceed to come to a tentative decision on it?

Mr. Wechsler. Before we leave this topic I would like to
ask one question on this issue. Is there any intention by this
rule to affect such rules of pleading as the following: the
rule that you can charge a substantive offense as in the case
of robbery and charge the robbery as if the defendant had
actually stolen the money with a gun in his hand and sustain
that charge by proving that he was an accessory before the fact
and the robbery committed by somebody else? I merely wanted to
know whether it is the purpose to affect such rules as that or
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whether it is the purpose to leave such rules unaffected and

perpetuate them.

Mr. Holtzoff. I think either version of this rule would

change that because you would have to state the alleged acts

constituting the offense.

Mr. Medalie. It is the intention to eliminate all short

cuts which practice has developed and require a specific

statement of what Judge Crane calls the essential facts of

the crime.

Mr. Holtzoff. It is intended to omit all this verbosity

such as we have.

Mr. Medalie. I understand that.

Mr. Waite. I rather disagree with Mr. Holtzoff thatthis

would change that. The Constitution provides that the defendant

shall be informed precisely of the nature of the accusation

against him. That has been interpreted as being specified

by allegation that he committed robbery and proving that he

was an accessory.

Mr. Holtzoff. If you take the civil rules, you can say

Ia plain and specific statement of the facts constituting the

offense with which the defendant is charged", then paraphrase

the civil rule.

Mr. Waite. The Constitutional provision is that he shall

be informed of the accusation against him. That is not as

specific as this.

Mr. Holtzoff. I do not think it is.

Mr. Waite. Well, I cannot see the difference.

Mr. Holtzoff. If you take the present rule, Rule 8, in

item 6 it requires:



221

b20

"The act or acts or the omission of legalduty by

which the defendant is alleged to have committed the

offense."

We want to do away with that fictitious form of pleading.

Mr. Robinson. I would like to answer Mr. Wechsler's

question that there is no intent, so far as I know, to change

the rule as far as accessories before the fact are concerned.

Mr. Holtzoff. Under this you allege the person is a

principal.

Mr. Robinson. Well, we are not going to change criminal

law.

Mr. Holtzoff. This is a rule of procedure, and this rule

would change the present law.

Mr. Waite. I disagree with you on that.

Mr. Dean. I think it is a serious question whether it would

change the law.

The Chairman. Why shouldn't it be changed?

Mr. Holtzoff. Yes, it should be, because there you can

charge a principal by indictment and then prove him to be an

accessory, which is not fair to the defendant.

Under item 6 you have to allege the act or acts or the

omission of legal duty by which the defendant is alleged to

have committed the offense.

Mr. Crane. The same question arises under the rule as

written here.

Mr. Holtzoff. No, I do not see how, because you have to

allege it.

Mr. Crane. The same question Mr. Wechsler has raised now

would be raised under this present one.
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Mr. Holtzoff. No, I do not believe so, because under this

you have to allege the acts to be proved.

Mr. Crane. No. I think you misunderstand me. Under the

short form or the long form here the same question would arise.

Mr. Wechsler. There may be a lot of rules about an

indicment of that sort which a study of the decisions would

reveal. It is hard to measure the text as to the merits of it

as to what the indictment should contain unless you are put on

notice as to some of the issues of that sort. That may be

affected by formulation one way or the other. I raised the

question because I was thinking of the difficulty of facing

the point without further information.

Mr. Crane. That is covered in our practice, but whether

you have the long form or whether you have the short form, it

is a question in the defendant's mind whether he is charged as

a principal or an accessory, but he can get it by a bill of

particulars. The bill of particulars is given in every criminal

case. He can go to the court for it and ask for it. He can go

to the court and ask for the bill of particulars as to what the

facts are.

Mr. Robinson. If you have A, the defendant, and B, another

defendant, charged with killing C, when you charge in the indict-

ment that A and B killed C, you allege the facts and you show

them if they can be proved as substantially true. Why should

you begin alleging that A was the accessory before B or B before

A?

Mr. Holtzoff. Suppose the other fellow died.

Mr. Robinson. Then go ahead and allege the same thing.
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Mr. Holtzoff. You would have to allege what the accessory

did, wouldn't you?

Mr. Wechsler. Suppose he became an acceseory by words

of encouragement. Would you have to allege what the words of

encouragement were?

Mr. Crane. The same question arises every day. The same

question arises in any state. I think it is covered in those

states where they have bills of particulars. I never heard of

a defendant going to trial where his lawyer did not know or

could not obtain the charge against him with a specified showing

of exactly what the facts were. I never heard of any court

which prevented a defendant from knowing what he was charged

with. I cannot imagine a casebeing tried where that is not

done, and I do not know of any instance where that has not

occurred, because I cannot imagine that a defendant could not

8 find out in some way with what he is charged, whether he is

charged as an accessory or as a principal or an aider and

abettor or whatever else it may be, it is always possible to

get a statement of the facts. Then these forms should be

sufficient.

Mr. Wechsler. The moral I am disposed to draw from this

is rather like the one suggested, because I think when you try

to be more specific in a situation as complex as this you are

very likely to overlook one thing or another and settle it by

inadvertence.

Mr. Crane. I do not want you to think that I had thought

of it. I had not thought of it.

Mr. Seth. The civil rules on that as drafted in some

particular provisionsset out alternative sections, do they not?
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Isn't that a fact?

The Chairman. Yes.

Mr. Seth. We should bear that Possibility in mind on some
of these rather important provisions in these rules.

The Chairman. Now, may we go on to page 2 of Rule 8?
Mr. Longsdorf. Do you want to break a paragraph in line

26 of Rule 8, page 2, before the words "bill of particulars"?
The Chairman. I think so. I was going to suggest one

in line 36.

Mr. Robinson. Correct that typographical error in line 31.
"Offense" should be "defense".

Mr. Medalie. Should we have a provision here concerning
defenses? At any rate I do not think it should be under Rule 8,

subsection (a), "The written accusation." I do not think thatanything relating to defenses should bein there at all.
Mr. Robinson. That is more related to bills of particulars.

You know what happens in some jurisdictions. I am not sure
about the federal rules, but many districts follow many different
rules, but it is quite common when the government gives a bill
of particulars its proof is restricted to that bill of parti-
culars rather than to the indictment. That should be controlling.
Here we are talking about bills of particulars in line 29. I
think my suggestion would be that since you bring in bills of
particulars here you have to say as much as is stated here.

Mr. Dean. The question is, Should it be in there at all?
The Chairman. From line 26 to 36 it deals with bills of

particulars and it clarifies it to some extent.
Mr. Robinson. But there is no other civil rule which

deals with bills of particulars. That civil rule was not drafted
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yet.

I want to get your views on that first. Do you want to

segregate them?

The Chairman. Do you want to note that?

Mr. Robinson. I will note that as a possibility.

The Chairman. Are there any other suggestions on this

page?

Mr. Youngquist. May I ask about the preceding page?

The Chairman. Yes.

Mr. Youngquist. Is the complaint included in the written

accusation?

Mr. Robinson. Yes.

Mr. Youngquist. Then should not we say that instead of
saying "namely, the grand jury or the United States Attorney"

on the first page and say a person may do it, because a complaint

may be made by an individual?

Mr. Robinson. That can be taken care of by saying aun-

known to the grand jury or the United States Attorney or to
the complainant." That could be worked in there. I hesitate

to drop the words "unknown to the grand jury." They are quite

common.

Mr. Dean. May I ask a question?

The Chairman. Yes.

Mr. Dean. I gather that in lines 34 and 35 that your
intent is that the bill of particulars, when furnished, should

not restrict the proof. I would like to know what the policy

is on that.

The Chairman. Well, what does the reporter say about that?

Mr. Robinson. I would like to hear what Mr. Dean has to
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say.

Mr. Dean. I think it certainly should restrict the

proof. It is a specific limitation on the indictment in order

to know what the real issues are.

Mr. Holtzoff. I think the proof should be restricted to

it; otherwise what is the bill of particulars for?

Mr. Robinson. If it is restrixted, then the bill of

particulars takes the place of the indictment.

Mr. Burke. It is supplemental to it.

Mr. Dean. The only function of the bill of particulars

is to make the indictment clear and specify the acts with which

the defendant is charged, giving the man notice of the parti-

cular issues involved.

Mr. Holtzoff. It is certainly not fair when you have a

bill of particulars calling for certain details and then be

allowed to prove other details than those alleged in the bill

of particulars.

Mr. Robinson. This is based on a certain complaint which

has been made stating that a very unfair use of it was made by

defense counsel asking for bills of particulars and then insist-

ing on the bill of particulars and then restricting the govern-

ment to it in cases, to the allegations of the bill of parti-

culars where there is no prejudice.

Mr. Medalie. It is due to the sloppy way in which the

bill of particulars is gotten up without any true sense of

responsibility, and then they blame the defendant for holding

them up.

The Chairman. Do you want to make that motion?

9 Mr. Holtzoff. Yes. I move we leave out the sentence
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which comes at the bottom of page 2, beginning with line 32

and ending with line 36.

The Chairman. Do you want to state the contrary rule?

Mr. Holtzoff. No. I do not thinkyou need it. That is

what a bill of particulars is for.

Mr. Wechsler. There is another proposition. Where you

cannot amend the indictment, you can permit the bill of parti-

culars to be amended. There may be occasion to do so, and there

is opportunity to grant just such an amendment.

Mr. Robinson. Would you permit the amending of the bill of

particulars and approve of it during the trial?

Mr. Holtzoff. If you gave notice.

Mr. Crane. You do not have to amend the bill of parti-

culars after the trial. Do it before the trial or at the trial.

What is the object of amending the bill of particulars after you

have the evidence in?

Mr. Wechsler. Not after the evidence is in.

Mr. Robinson. Would that be during the trial? You would

permit the amendment of the bill of particulars?

Mr. Holtzoff. I think so.

The Chairman. Isn't that in the discretion of the trial

court?

Mr. Crane. May I ask a question about something that I do

not know? You assume that you can require a bill of particulars

from a defendant. Can you?

It says here:

"A bill of particulars likewise may be supplied by the

defendant voluntarily or by order of the court if additional

details are necessary to give notice to the government of
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the defense which the defendant is asserting."

Can the court require the defendant to disclose his

evidence? Would the court ever require him to disclose his

evidence?

Mr. Robinson. That is a different thing.

Mr. Crane. Can you require him to give his evidence?

Mr. Robinson. Well, there are certain things he can be

required to doin advance of trial.

Mr. Crane. Are you sure? I think you should look at that

carefully, because you cannot require him to testify against

himself, can you?

Mr. Robinson. No. That is right, but he would not be

testifying against himself. He pleads not guilty.

Mr. Crane. But you have to prove him guilty, and if he

does not take the stand you have to prove his guilt just the

same. He may refuse to take the stand. That is his privilege.

Now, can you make him disclose by a bill of particulars

what he refuses to disclose if he does not testify? I am asking

you now what you think about it.

Mr. Robinson. What I think about it is this, to take a

specific example. You have to get away from logic once in a

while, as was stated before.

Mr. Crane. But we do not want to get away from the

Constitution.

Mr. Robinson. Here is the situation. I have this case in

which Douglas MacGregor, district attorney of Houston, Texas,

had the experience with a defendant on trial recently bringing

in alibi evidence, and the only person by whom the evidence

really could be met was somewhere in the Platte River Valley
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section, and what MacGregor had to do was to use about $1,400

of government money in long-distance telephone calls over the

highway garages and filling stations and finally using air-

planes to get this testimony to trial in time in order to combat

this defense evidence.

That is the kind of experience you also have sometimes at

trials by the defendant in insanity cases in places where it is

not required that the defendant make an advanced defense of

insanity.

That type of procedure is very unfair to the government and

so unfair that it has tobe met in some way. Therefore, in these

alibi and insanity cases, if the defendant is going to put on

that kind of defanse, certainly the government should know in

advance of the trial what that type of defense will be, so that

the government may have a fair chance and not be taken by

surprise.

Mr. Crane. I can see that, but here you have something

else. Now you are asking for a bill of particulars.

Mr. Holtzoff. May I add this? Under the Constitution you

cannot ask a defendant to testify or give any information

against himself, but there is nothing in the privilege against

self incrimination which prevents the government from saying that

you are going to notify them in advance as to what evidence you

are going to give.

Mr. Crane. But when you get to a bill of particulars you

are requiring him to give his evidence so that you know in

advance what he is going to produce. Can you require him to

name the persons and places and other evidence that he is going

to produce?
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Mr. Holtzoff. I don't think that goes to the constitutional

provision. That applies to the application of the rules.

Mr. Crane. It says here:

"A bill of particulars likewise may be supplied by
the defendant voluntarily, or by order of the court if

additional details are necessary to give notice to the

government of the defense which the defendant is asserting."

clO I think we get into rather dangerous ground. I am just

a little hesitant about it.

Mr. Longsdorf. Is alibi an affirmative defense or a

negative defense?

Mr. Robinson. It is generally chosen as an affirmative

defense. It is equivalent to denying it. You are really

saying that it is impossible that he could have done it because

he was insane or because he was somewhere else.

Mr. Crane. We are suggesting rules which the Supreme

Court says should be adopted. Everything we settle here pre-

cludes them from holding it not to be all right.

Mr. Robinson. Oh, no.

The Chairman. They did not do that in the civil rules

in the case of a physical examination.

Mr. Crane. It would be very hard not to take the rules

we adopt and then call them unconstitutional.

Mr. Robinson. They did not do that with the civil rules.

The Chairman. That did not bother them.

Mr. Seasongood. That was the provision in the rules that

you could compel an examination by the plaintiff in a damage

suit. Four of those judges said it was an interference, and

those four will be in the majority now and they may rule
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differently than when they were in the minority.

Mr. Dean. Isn't this language too broad to provide for

insanity and alibi defenses?

The Chairman. That is not the only purpose. It is not

limited to that.

Mr. Dean. That is the way I read it, that the court may

order it in any case of any kind where the court sees fit. That

is what I am afraid of.

Mr. Seasongood. Let the reporter make some more study on

that.

The Chairman. What sound reason can be urged against it?

Mr. Dean. You are interfering with his constitutional

privileges.

The Chairman. He is not being called upon to testify.

He is being called upon to plead.

Mr. Holtzoff. The constitutional privilege is only against

self incrimination. There is no constitutional privilege which

entitles the defendant not to disclose his defense in advance

of trial. There is nothing in the Constitution which guarantees

him the right to throw in evidence at the trial without giving

notice in advance.

Mr. Dean. I am not arguing the constitutional question.

I think it may or may not violate the privilege against self

incrimination.

The Chairman. The motion is limited to the bill of

particulars sentence beginning with line 29 and ending with

line 32. All those in favor of that motion say aye.

(There was a chorus of ayes.)

The Chairman. No?
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(There was no response.)

The Chairman. The motion is made to strike out the

sentence, lines 32 to 36. Any further discussion of that

motion?

V(There was no response.)

The Chairman. Thoee in favor of the motion say aye.

(There was a chorus of ayes.)

The Chairman. Noes?

(There was no response.)

The Chairman. It is carried.

Mr. Seasongood. I notice that you allow an amendment to

that.

The Chairman. What is that?

Mr. Seasongood. You allow an amendment to the written

accusation or bill of particulars? That is page 2. That

encouraged me to hope that you would reconsider what you struck

out of Rule 4, page 4, in allowing amendment of process. I will

hope that you will consider whether you want that in. I was

thinking of the amendment of the written accusation or bill of

particulars in your amending of process.

The Chairman. Will you hold that and bring it up at the

end?

Mr. Robinson. Let us hold that.

The Chairman. Let everyone please make a list of these

items so that we can dispose of them later.

That brings us to the last sentence on page 2 and the

beginning of page 3.

Mr. Dean. The court may cause the written accusation to

be amended.
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Mr. Holtzoff. I think we should make it clear that you
are not trying to permit the indictment to be amended.

Mr. Crane. Yes.

Mr. Seasongood. Add the words 1except the indictment".
Mr. Medalie. All you need to do is take out "written

accusation" in line 37.
Mr. Holtzoff. You should be allowed to amend the infor-

mation.

Mr. Glueck. Why not say "information"?

Mr. Robinson. Leave it as wide as you can.
Mr. Medalie. Why conform to the evidence?

Mr. Seasongood. That is usual, isn't it?
Mr. Medalie. He has the bill of particulars.
Mr. Holtzoff. I do not think that in criminal cases it

is customary to conform to the proof or to amend to conform to
the proof.

Mr. Seasongood. When the evidence has gone in and it is
not pleaded you should surely be allowed to amend to conform
to the evidence that has gone in without objection.

The Chairman. I think so.
Mr. Robinson. That protects the defendant on the plea of

double jeopardy.

Mr. Seasongood. How does it protect the defendant where
he had secured a bill of particulars and the facts are set

forth?

Mr. Robinson. We are talking about amending the informa-

tion.

l1 Mr. Dean. I am thinking about amending the pleading. Ithink it is highly dangerous to a defendant.
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Mr. Seasongood. Suppose that the evidence has gone in.Would you let him make the Point of surprise thetit was notpleaded? Suppose the evidence has gone in without objection
against him.

Mr. Medalie. You do not need that.
The Chairman. When the evidence is there? Is it all

right?
Mr. Robinson. He has a chance to object on the grouflthat

it is not relevant.
The Chairman. Is it right to let him stand by and let thecase be proved, a different case than the one pleaded in thebill of particulars and then at the end of the case let him have

his objection?
Mr. Robinson. Then at the end of the case the governmentmoves to make the bill of particulars conform to the evidence

that is in.
Mr. Medalie. You never need those things. For instance,take the case of a man killed upon a certain date. The crimeis dated July 1. You prove the crime was the date of July 3.The defendant raises a howl about it and the court ignores it.There is no point to anything about that. It was substantially

proved. You need no amendment.
Mr. Robinson. That gives the defendant protection againsta later prosecution of the same charge when you make the date

July 3.
Mr. Medalie. I don't think that you need any amendment to

protect him.

Mr. Robinson. There are two objects in doing that: Oneis to give notice to the defendant, and secondly to protect him
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against double Jeopardy.
Mr. Medalie. Well, you charge that a man stole $60 andyou Prove that he stole $6. You do not need any amendment,Mr. Glueck. Suppose you charge larceny and you Provemerely joy-riding, 

where they have a JOY-riding statute.Mr. Medalie. That is a substantial variance, because youhave not established your case.
Mr. Waite. Take a stolen bond case. The government provesthat the bonds were stolen, but the government falls down onthe number. There you have to amend.

Mr. Robinson. Yes.
The Chairman. That is a good example.
Is there anything further on this sentence?

Mr. Wechsler. Is there a rule on variance?
Mr. Holtzoff. I do not believe so.Mr. Wechsler. In that connection I would like to suggestthat the reporter consider Section 184 of the Institute Code,which provides for amendment of the indictment where immaterial

errors are found.
Mr. Robinson. The Institute Code was dealing with anideal Situation. Here you have something different.Mr. Waite. The Institute Code says specifically 

that theindictment may be amended as far as immaterial errors are
concerned.

Mr. HOltzoff. The Institute Code was not confronted bythe constitutional 
objection.

Mr. Waite. Yes. It says "indictment."
The Chairman. It was intended to be a state Code, not afederal code.
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Mr. Waite. But you have the same problem of amendment inthe state courts as you have in the federal courts. It does
not grant that you may amend the substance of the indictment,
but to take care of immaterial variations which some courts have
held some doubts on.

Mr. Holtzoff. I doubt the constitutionality of that
because the indictment is something found by a grand jury, and
I do not see howthe prosecutor can amend the indictment of the
grand jury.

Mr. Waite. Perhaps if you read that section you can get
my point. I am only suggesting that the reporter consider it
in the future.

Mr. Robinson. Please consider ex parte Bain, in which
the federal courts have held that you cannot amend the indict-

ment.

Mr. Waite. Read 184 and see my point.

Mr. Robinson. Yes.
The Chairman. We have covered this sufficiently for this

evening and we will adjourn. The suggestion was made by one or
two of the members that tomorrow morning they would prefer to
start at 10 o'clock and then work up to 9:30 by Monday morning.

Mr. Crane. That is standard time?

The Chairman. Yes.

Mr. Longsdorf. How long will this take?
The Chairman. i should think that we would take about four

days, unless our speed i'creases.
Mr. Medalie. What are the prospects with respect to the

rules upo" the subjects which do lot appear to be covered? Do

we have aoother draft?
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The Chairman. At the conclusion of the discussion of

these rules we go over them and then pick out additional

suggestions with respect to these rules and then take them

up by paragraph and list up then the new matter that the members

have thought of which should be included in the rules and get

the benefit of the counsel and advice of each as we can and then

leave it to the reporter to finally prepare these rules.

Then the chairman of the committee and the reporter will

be confronted with two tasks: No. 1, to revise the rules with

respect to the subjects we have covered; No. 2, to prepare a

new set of rules with respect to those subjects which we have

not covered.

That would probably necessitate a second meeting of the

committee, which I would anticipate would be held around a

month or a month and a half or two months from now. We hope

that we may be able to get a complete set of rules in the hands

of the court for the purpose of authorizing distribution some-

time early in the year. Then we can have a general discussion

when we meet here again in the latter part of June with the

idea of incorporating such of these rules in final form.

It was the experience with respect to the civil rules

that those rules needed some sort of revision after this criti-

cism period was gone through. Then what will happen will be

that the rules will be turned over to the courts, federal and

state, during the summer so that when the court reconvenes in

the fall next year they may pass our rules, if they approve

them with the suggested changes, so that we would have time to

get them in shape so that they may be submitted to the Congress

at the opening of the session of 1943.
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Mr. Longsdorf. I would like to say something about that.

I gave Mr. Holtzoff a suggestion to get this draft when it

finally comes out not only into the hands of a lot of lawyers

but to direct it to the attention of a great many of them who

would not ordinarily receive copies of the draft. I do not know

just how we can do it. I do not suppose that the Supreme Court

wants to circulate 125,000 pamphlets, but I do not think that is

necessary. If you can arouse some curiosity, that may help a

lot of them. Perhaps the bar associations can do a great deal.

Mr. Medalie. They can help, yes.

The Chairman. W e have committees appointed for that.

Mr. Longsdorf. I know, but in our district there was no

local committee appointed when I left except the one appointed

by the bar association. They encouraged the state bar, and our

senior district judge talked to me about the possibility of having

a local committee appointed.

The Chairman. We had two letters from Chief Justice Hughes

and followed by letters from others. I do not know what more we

can do with the district judges.

Mr. Longsdorf. I believe it should be done.

The Chairman. Mr. Tolman said the committee has been

appointed. He received the letter today.

Mr. Longsdorf. As far as the committees are concerned, they

really get going when they have something to shoot at, and the

best thing for them is a draft.

(Thereupon, at 10:20 o'clock p. m., the committee

adjourned until 10 o'clock a. m. Tuesday, September 9, 1941.)


