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ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE
UNITED STATES SUPREME COURT

WASHINGTON, D. C.

Tuesday, September 9, 1941.

The Advisory Committee met at 10 o'clock a.m., in room
147-B, Supreme Court Building, Washington, D. C., Arthur T.
Vanderbilt bresiding.

Present: Arthur 7. Vanderbilt, Chairman; James J .Robinson,
Reporter; Alexander Holtzofrf, Secretary; George James Burke,
Frederick E. Crane, Gordon Dean, George H. Dession, Sheldon
Glueck, George Z. Medalie, Lester B. Orfield, Murray Seasongood,
J. 0. Seth, Herbert Wechsler, G. Aaron Youngquist, George F.
Longsdorf, John B. Waite.

The Chairman. All right, gentlemen. Let us proceed.

1 believe we are on Rule 8, page 3, sub-heading (b).

Mr. Holtzoff. I have a question as to the phraseology of
that. When you speak of filing one of the following notices,
Dleas, or motions, that seems to convey the impression, which
probably was not intended, that there must bs a written plea,
because you cannot file an oral plea.

Mr. Youngquist. I have the notation to make it, "Enter
or file."

Mr. Robinson. Is "enter or file" satisfactory?

Mr. Youngquist. Yes. That is the suggestion I had.

I had another suggestion. Might we not just say, "a \
defendant may or shall, as provided hersafter, enter or file

oneé or more of the following notices, pleas, and motions"?
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Leave out "for his answer, and defense, to the written
accusation."

The Chairman. Could you substitute the word "make" for
the words"enter or file"?

Mr. Holtzoff. You cannot make notice.

The Chairman. Would you rsad your langusge again,

Mr. Youngquist?

Mr. Younpquist. 1In line 40 strike out the last four words.
In line 41 strike out the first Cive words. Insert after the
word "rule" in line 42 the words "enter or".

Mr. Crane. Can we have that read?

Mr. Youngquist. "A defendant may or shall, as provided
hereafter in this rule, enter or file one or more of the follow-
ing notices, pleas, and motions."

Mr. Holtzoff. I do not understand the significance of the
phrase "may or shell." It should be aither "shall" op "may,"
not both.

Mr. Robinson. The meaning there 1s that sometimes it is
permissive, sometimes mandatory, according to the substantive
provision.

Mr. Foltzoff. Shouldn't you just say "may"? "May or
shall” is a little bit confusing.

Mr. Robinson. No, because the "shall" is modified by "as

provided hereafter in this rule."

0

Mr. Youngquist. Theoretically, 1s not a pleadi uilty
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or not cuilty mandatory?
Mr. Holtzoff. He can remain silent.

Mr. Youngquist. If he does, the court enters a nlea of not
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Mr. Holtzoff. I was wondering about the words "may or

shall." They pive rise to & question in my aind. T may be

The Chairman. I would feel s little more comfortable

with the word "may."

in lines 44 and 45, he shall file
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a motion, and thern on the next nage, line 59, he shall enter a
plea either of not esuilty or a motion to dismiss.

The Chairman. That simoly confTirms my arpument made, be-
cause vou say in ths introductory that he ray do some of these

things, bub later you say he shsll.

ne 97 is where the "may" begins.

¥Mr. Rnobinson. 1In 11

The Chairman. In olher words, "may" indicates choice,

N
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but when it comes to certain .hings, he shall do them. I%
geems to me we are trying to be a little too weticulous.
¥p. Robhinson. Well, maybe I am wrong.
The Chairman. IMaybe I am wronfg.

¥y, Holtzofl. T move that we strike out the words "or

shall” and just leave "may."
The Chairman. Is there cobjection to that¥ Just say "way."
The section then reads:

"aA defendant mav, as provided hersalter in this

entay or Tile ons or roye of the following rotices,

1

and motions.

Sub-heading (1), ¥r. Revnorter.

Wy, Tobinscn. now, this, of course, has to do with
counscl. Naturally, back of our minds is the case of Johnson
v. Zerbst and other irdications by the Bupreme Court that the

ing counsel for g defendant in a criminal case
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Mr. Medalie. Ten't this what vozreally want? "I

3

endant is unable to
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time the court is
provide himself with counsel Or hivre counsel or employ counssl,
and he 1s in meed of counsel, the court shall arpoint one. "

Vip. deltzoff. Mo; just a }ittle bit more than that.

Undar Johnson against Zorbst, which wes decided three or
four years ago, the Suprene Court went furthev. The Supreme
Court made it the duty of the court to annoint counsal Tor the
Aefendant unless the defendant expressly waived such right, and
therefore the Depariment worked oub, with the aid of the
administrative offjcekﬁ\of the courts, a procedure vhereby each
defendant is arffirmatively interrogated on arraisnment in open
eourt. The court does not wasit, as uged to be 4ong in some
districts, for a defendant to ask for counsel.

t'p, Medalie. The practice In the State of New York has
been for vears that when a man is srraigned, in nine cases out
of ten -- anyway, in & good many cases -- his counsel appears
with him when he pleads, but 1f there is no counsel, it is the
judee's duty, required by ststute, to inform him thatl he 1is
entitled to counsel, and that if ke has not the ahility or means
to employ counsel, the court will assign him counsel. That is
made s matter of record by the clerk who is there in the court,
and it is part of the court record.

™

Mp. Holtzoff. In the rural Fad

eral courts you will find
probably trhat nine-tenths of the defendants when arraigned have
no counsel, and each one of them has t.o be asked this.
Therefore, I move that we substitute for Rule 2 (b) (1) a
provision based on Johnson apainst Zerbst requiring the court,

when the defendant is arraigned, to apprise the defendant of
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his constitutional risht of counsel and that counsel will be
appointed for him if he desivas one and is unable financially
to secure one, and that counsesl will be appointed unless the
defendant expressly weives such right. 1n open court.

Mr. Wechsler. I should think that, rather than pass on
that motion,we ought to suggest to the reporter the desirabil-
ity of drafting a section on erraignment, which I do not recall
finding in these rules.

Mr. Holtzoff. DNo, there is not any.

Mr. Wechsler. Which I think should be there, and which
would include as part of the procedure on arraignment the
appropriate action with reference to counsel.

T direct attention to Chapter 8 of the Lew Institute Model
Code, the provisions of wnich I think are reasonably satisfac-
tory for this purpose.

My. Holtzoff. If that is =0, T arn inclined to agree with
Mr. Wechsler. Then this provision should just be stricken out.

The Chairman. Or trensferred to that.

Mp. Holtzoff. Wo, because T do not think there ought to
be any provision requiring the defendant to file a notice.

The Cheairman. The section vou are proposing would be
transferred to the sectlion on arraignment.

Mr. Holtzoff. That is quite correct, and this section
should be stricken out.

The Chairmen. This would be, 1n any event, if your motion
were carried.

Mr. Longsdorf. Mpr. Chairman, may I ask something for
information that is closely related to Johnson against Zerbst.

They know thatl cease pretty well out in the Northern
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pistrict of galifornia. The practice in Cslifornia is laid
down in the provisions of the penal code, and what HMr. Holtzoff
described 1is specifﬁcally pequired by statute, butb it is also
required by statute et the preliminary eyaminstion.

Now, the practice in the Northern District of California
st the present time, and instructions have been given to the
commissioners and they are pequired bY the court to follow it,
is to inform the prisoner of his rights and to make note of it
and to return in the certificate that that has heen done, SO as
to have 8 record that will frustrate any more affalrs like
Johnsgon againstZerbst.

At the arraignment the same thing is done. That is done
211 the way through. S0 that, as they follow the practice nov
in that district, the record always auffices to ghow that the
prisoner wes informed of his rights and either had counsel or
an opportunity to prcvide one.

Mr. Glueck. Mr. Chairman, that raises & question as to
how far back in the procedure & prisoner should have counsel
in order Lo be protected. For instance, there may b€ all sorts
of dirty buginess on the part of the police pefore he is even
brought in for & preliminary examination.

Mr. Longsdorf. ves. Well, there is another reason why
our state practice has that provision. Under a relatively
recent amendment of the statutes, the complaint, the original
proceeding, 1f it contains enough, may stand &s &an information,
to which a plea of guilty me&y be entered, and the committing
magistrate, if such a plea ia mede before him, certifies it to
the superior court, which imposes & sentence according to law.

We think it is a pretty good. sort of a method and cuts short a
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lot of prosecutions.

My. Holtzoff., I do not think you would want to have the
United States Commissioners clothed with that authority, because
a good many of them are not lawyers and most of them are just
part-time officers.

Mr. Longsdorf. That is all right, but the complaint never
stands for an information until it has the 0.X. of a district
attorney. If the certificate goes out with an insufficient
complaint, the sentence is not passed, but the case goes on
for trial.

The Chairman. We have two motions pending now, One by
Mr. Holtzoff for the modification of this section, and another\
by Mr. Wechsler for making it part of the new section on
arreignment.

Mr. Holtzoff. 1 am willing to accept Mp. Weckder's
motion as an amendment to mine.

Mr. Wechsler. I offered it as such.

'Mr. Robinson. Before you speak of a nev gection, it
might be well to consider it being in this rule here --

The Chairman. 1t might be a newvw section of this rule.

Mr. Robinson. I think in the new rules they call (a),
(v), (c) paragraphs, and the (1), (2), (%),(4) are called
subdivisions.

The Chairman. We understand what you mean.

A1l those in favor of the motion as amended say "pAye."

Mr. Mecdalie. What is the motion?

Mr. Glueck. What about the question 1 raised about
furnishing counsel farther upstream?

The Chsairman. That is a different question.
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Mr. Medalie. What is the motion? \\\

The Chairman. The motion by Mr. Holtzoff is to recast
Rule 8 (v) (1), summarizing it, to provide that the court shall
apprise the accused of his right to counsel.

Mr. Crane. At the time of the arraignment.

Mr. Youngquist. I assume that the reporter has included
this for the purpose of having on file with the case a signed
statement by the defendant that he waives counsel; and when we
come to read it, might it not be well to provide that in case
the defendant does waive counsel he shall sign that waiver, in
order to overcome the Johnson against Zerbst case?

I am simply throwing that out as a suggestion to Dbe
considered when we reach that decision.

Mr. Holtzoff. Where the waiver is recorded in open court,
there is no trouble. All these troubles arise in cases which
were tried before the Zerbst case.

Mr. Crane. I think you will find that if the judges are
required to inform him of his rights at the arraignment, the
clerk makes a record of that, and if there is no clerk, they
are required to make a record of it anyhow. He does not have
to enter a written plea. He pleads orally, but the clerk enters
it.

The court says, "You have a right to have counsel. If you
haven't counsel, we will appoint counsel."

He is informed of his rights. He can tell the court he
does not have counsel. We have been assigning them by droves
in the city.

Mr., Holtzoff. Or he can say he does not want one. I do

not think he should be required to have one.
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Mr. Robinson. This provision is based on the recommenda-
tion of the United States Attorney in Baltimore and also on
experience I had in New York in the latter part of June.

The United States Attorney in Baltimore states that follow-
ing Johnson v. Zerbst there is a lot of difficulty with lawyers
appearing or purporting to appear for certaindsfendants without
authority to do so.

The United States Attorney told me that he knew of cases
there where higher-ups among the defendants had arranged in
some way that counsel selected by them should come into court
and act as counsel for lower-down defendants, so to speak,
although failing to represent the interests of the subordinate
defendants and really representing the interests of the more
active people, more in control of the defense.

Then, twc weeks ago, I was sitting in court up there at an
arraignment proceeding and a defendant came up, and the judge
asked him if he was represented by counsel, and he said no.

A lawyer who was sitting there at the bar came forward and
said, "Your Honor, I thought I was representing this defendant,
but, of course, if he wishes to dispense with my services, 1
will do so."

There was something of a dispute between a lawyer and a
defendant at the bar, and finally other arrangements were made.
Because of those two things it seems that it would be

desirable to have a written statement by the defendant that
John Smith is his lawyer and is representing him in this case.
Tt would foreclose any later disputes about whether or not the
defendant was represented, and would make a record which I

think would be desirable.
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Tt would be perfectly all »ight, however, if the Committee
passes the present motion.

Mr. Crane. I think what you say is all right, but it
does not fit in with the facts as I know them in the Greater
ity of New York. There are still many hundreds of people who
cannot read or write, and a mass of people who cannot speak
English, and there is a mass of lawyers 30 per cent of whom
ought never to have peen admitted to the bar.

You get the same question: Who 1is representing them? No-
body, 1ii he hasn't any money. If he has, they all scrap over
it.

low, in open court, with the judge there, he speaks, and
if he is not satisfied with the lawyer, he gets out and some-
body else gets in.

Mr. Holtzoff. You get somewhat similar conditions in the
Southwest and the mountain country. There are a lot of
Mexicans in the Southwest. Some of the mountaineers cannot
sign thelr names.

Mr. CSrane. Thirty or forty-five years ago, when 1 was
holding criminal court in New York, a defendant's lawyer got
very impertinent. T told the captain of the court attendants
to give him his hat and put him out in the hall. I appointed
the lawyer for him. It is drastic, buct that is what you have
to do sometimes. Tt is not like the civil end of it. It 1is
rough business, mich of it, in thesc great big cities. You gev
a lot of lawyers who are as pad as the defendants.

Mr. Seth. I was delayed, Mr. Chairman, and I did not
hear the discussion, but I hove the idea here will not Dbe

entirely discouraged. If possible, the selsctlion of counsel



12

251

should be arranged before grraignment. 1¢ not, and the counsel

L&

is to do the prisoner any g00d, there has got to be a second
arraignment. Counsel has got toO confer with him and possibly
talk with witnesses.

out our way vwe have a lot of Mexican immigrants who are
prosecuted g0 often for coming across the line from MexXico,
and it has created a havocC. They keep +hem on the border in
jail, and the Judge g£0€S down there, and they plead guilty, and
they put them in jail. There are Indians who cannot sign
sxcept with thumb marks.

1f counsel 18 to do any good to indigent defendants, he
has gobt to pe given time, and in these places where there are
only four OF five days of court, I think the idea carried here,
possibly with sone modification, will really expedite the
pusiness bY having the counsel proposition arranged before the
formal aprraignment 1n some manner. Otherwise you are going tO
have two arraignments.

Mr. Holtzoff. Of course, what they actually do 1is this.
When the defendant 1is arraigned and he 1s asked whether he
wants to have counsel appointed and he says yes -~ in the
ma jority of cases they say no, put those who 32y yes -- the
court selects 2 jawyer in the courtroom, and he has him g0 into
the chambers and consult, and maybe an hour or two later he
calls the case again, disposing of the docket in the meantime.

Mr. Glueck. Apropos of that, 1 understand that the
Attorney General's office has been recommending in the Federal
courts a public defender systen.

Me. Holtzoff. Yes, we have.

Mr. Glueck. Can you tell us the progress of that?
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Mpr. Holtzoff. Succéssive attorneys general have besn
recommending the provisina for the office of public defender
in the Federal courts. Attorney General Cummings initiated the
recommendation. Io was followed by Mr. Murphy and by Mr. Jackson.
We have drawn a »ill to provide for such an nffice., Bills are
pending both in the Senate and the House.

The Senate Judiciary Committee at one time held a hearing
on one of these bills, but no ravorable action has been taken.

That is really perhaps beyond the scope of this Committeec
becanse it is a special office that would have to be created by
an act of Congress; but 1 do hope that ve will get that office,
because that would solve a good many of these problems.

Mr. Seth. Could not we put in the rules something about
"If there is no public defender"?

Mr. Holtzoff. 1 beg your pardon?

Mp. Seth. Could not we put in the qualification, "If there
is no public defender this would hapvnen"?

Mr. Holtzoff. We could put in the provision that if there
is a public defender he shall be designated.

Mp. Medalie. Why should he, if the court can find a
better lawyer for him? The case may bc important enough to
pick out ons of the best counsel in ihe district.

Fr. Holtzoff., You can 8ay he may assign the public defender.

Mr. Youngquist. If there is no public defénder, the court
will assign one.

Mr. Holtzoff. This would have the moral effect of bring-
ing it to their attention.

Mr . Crane. We do not want ©O write something here that

will encourage legislation. We want to write rules that they
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will use tomorrow. I do not think we want to put in something
as though we are encouraging something of that kind.

Won't the legal ald societies in these big cities help you?
T ask because I am on the board of the Legal Ald Lociety.

Mr, Holtzoff. Not in all cities, because most of them
confine themselves to civil matters.

Mr. Medalie. In Uevw York they have a voluntary Legal Aid
Society. 1 am associated with that. The work done there 1s
done in the state courts, in the General Sessions Court.

Mr., Holtzoff. Iniﬁgggﬁgistricti of New York isn't it the
practice for judges to assign former assistant Uanlted States
attornsys as counsel for indigent prisoners, S0 that they do get
well represented?

Mr. Medalie. In the Southern District of New York the
judges assign men who are regularly around that courthouse, who
are men of experience, and although they gpecialize in the
practice of ths hit-and-miss criminal case, they are very good
counsel. The judges have said all the time that they do a
pretty good job for these defendants, and they ave very conscien-
tious and they are men wnhom the judges respect. That is the
experience in that district. I do not know how it is elsewhere.

That is dus largely to the fact that you have in the
Southern District developed,over the 1ast fifteen years, at
least, judges who sncourage good relations with the bar, and if
you act decently with the bar, the bar develops decently. Ir
you treat them 1ike riffraff, they act 1ike riffraff.

Mr. Crans, We have probably had f£ifteen or twenty first
degree murder cases in the Court of Appeals 2 year. I suppose

nearly everyone Who Was tried had counsel assigned, unless it 1is
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some case where they have some money, which is rarely so, and
those counsel are exceptionally good.

They allow counsel $500 for the trial and they get another
$500 in the Court of Appneals, so that is $1,000.

Mr. Glueck. Well, I agree with you, Judge Crane, that it
would be improper to include that in the rules, but it seems to
me that 1t mignht be mentioned in the commentary that there are
advantages in this kind of system.

Mr. Crane. I do not object to that.

Mr. Youngquist. I myself am not convinced on the public
defender idesa.

Mr. Longsdorf. It seems to me that if we mention public
defenders and if Congress provides for a Federal public defender
someone will ask which one they are talking about. ¥e have
such a system in some states.

The Chajirman. It creates an office, and that is not with-
in our jurisdiction.

We have really three matters pending now: Mr, Holtzoff's
substitute for this section, Mr. Wechsler's accepted amendment
to make it a paragraph in that section, and Mr. Youngquist
raises the question whether or not that carries with 1t the
idea that it should be in writing.

Mr. Youngqﬁist. That was not intended as a motion.

The Chairman. May we get the view of the committee on
that before we put the question? What is the view of the
committee as to Whether or not the waiver by the defendant
should be in writing?

£11 those who take the view that it should be in vwriting

say "Aye."
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(There was a chorus of ayes.)
The Chairman. All those opvosed, no.

(There was a chorus of noes.)

Mr. Glueck. That means that there still would be a formal

entry?
The Chairman. Oh, ves.
Mr. Wechsler. It might stlll be desirable to have

administratively such a thing in writing, but in open court the

question will be gone into.
Mr. Crane. And a written entry made.

Mp. Holtzoff. That can be left administratively, as he

suggests.
Mp. Medalie. There is another thing to be considered in

connection vith assignment of counsel. Even if the defendant

waives, there are times when the judge sees a necessity for

appointing counsel. The court should not be required to dis-
pense with counsel simply because the defendant stupidly waives.
Mp. Holtzoff. This would not require the court not to

appoint counsel.

The Chairman. This would not hind the court. It would

merely bind the defendant.

With regard to the motion made by Mr. Holtzoff and amengga
by Mr. Wechsler, all those in favor say "Ave."

(There was a chorus of ayes.)

The Chairman. All those opnosed, "No." (silence.) /

The motidn is carried.

Now, the motion as to the assignment of counsel prior to

arraignment.

Mr, Wechsler. Apain 1t seems to me that it is largely &an
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sssue of merger as to vhether the rules will go into such

IJ.

matters as the preliminary hecring in general, if there is a
preliminary hearing, or to provide for one where thers now 1s
not. That problem is not touched by this draft, but it seems
to me very important that it should be considered as a vhole,
and the special question of counsel will be one of the ques-
tions that will arise in ths course of that consideration, just
as I felt that arraignment ghould be considered as an inevitable
incident.

Mp. Holtzoff. Of course, this draft 1s not Iintended to be
complete --

Mr. Wechsler. Ilo. The noint of my remark is directed to
the most helnful way to put this suegsstion, and it seems to me
that it is to noint to a Drocess in the ftrial which the reportex

has not vet come to consider and suggest that as a narticular

nt to be considered at the wime when he reaches that subjiect.

"
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Mr. Holtzeff. 1 sgree with V1. Wechsler that perhaps vwe
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hearine before commiss oners.
vy, Longsdorf. Furthering My. Wechsler's suggsstion, the
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order apnointing this Committes does not mentlon anything abont
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nroceasdings before commissioners ror praliminary examinations,
put the mnabling Let of the ¢ypreme Court 4oes ment ion that.
ow, where does that leave us?

I"y. Robinson. Thne apnointment of ihs Commivtes eyxpressly
incornorates the wnahling Let, does 1% not

Ly, Longsdorf. 1 thinl s0, but 1 am not surae.

mhe Chairrman. 1 think W2 nesa roave no question abo:t thal.
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That js all he says. The nreosacubtlon may nave & theory that
snrneone else did the actual robbery and that, in some remole
way, in order to acguire the vossesslon of some bonds or money
or anvthing else, the man in the court room had some connection
with it that is built np with sowe clrcumsta ntial evidence.

The prosecution does not state that in its pleading and

jo
2
o
23
t

3
]
ot

pive a bill of narvticulars to that ordinarily. The
defendant s not smmrised of detgils of proof or the important
slements of nroof.

Tn eonnection with conspiracy, no matter vhat the crime is,
whether 3t is mail fraud or exuertior or anythins vou nlease,
outsidc of stating what generslly vas done in the way of a
seheme for mail fraud, how the defendant carried out the schene

t

e
e
n

3 connectlon with

‘_’u

oy what the CGovernment claims was h
never stated.

Thers is 2 lot of talk to the effact that the Government
tells vou evervthing and the defendant tells you nothing.
Cormon experience is that that 1s pon? nycock.

Mo, Glueck. When vou arve renresenting a defendant vou

somehow manage to [ind ouv.

1Mp. Medalle. That is something else.

sa.

et me ssv this in that connection, and I have made th!

remavk before. I the case ils well nrenared on both sides, the

0]

{

-

Government has a pretty good idea of what defense counsel 1is
going to do in the case or 18 likelv to do or can Go, &nd rceson-
ably forecasts it, and the defendant's counsel is in gbout the
same position with respect to the Government, even though the
indictment does not tell him very ruch, or even if the bill of

particulars is calculated to mislead him. It does not make



260

very much difference.
Now, this business of affirmative defense in criminal
ceses is based on the arpument that the Government tells the

defendant everything and the defendant tells the Government

nothing.
Mp. Holtzoff. There are certain things that the defendant
has tc raise &ﬁpecially, matters that he raises by pleas in

5w
abatement and matters in special pleadings The defendant does

give notice.

Mr. Medalie. A very comprehensive catalogue of these

(0]

things has been preparcd by the reporter. Actually, about the
only thing that the defendant is required to bring up in

advance of a trial, even though he may bring up many of the

other things or matters, is impreper constitution of the grand
fury or improper conduct in the grand jury, including the fact
that he was compelled to testify against himself when he obiected
to dolng SO.

OQutside of that, he does not need to bring up anything else.
Former jeopardy he does not have to bring up.

Mp. Robinson. I think our question begins just where you
1eft off so far. On former jeopardy, is rot that an issue that
would well be determined before trial in many cases?

¥y, Medslie. It can be.

Mr. Robinson. We are supposed to be considering possibili-
ties. A%t the oresent time it js true that perhaps 1t cannot
be, but is that the best plan? Is 1t wise for the Government
and the defendant to subpoena to court any number of witnesses,

a lot of jurors, have them resady here for trial, and then apend

hours or days of time arguing questions, probably largely
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questions of law in regard to the legal sufficiency of the
issue of double jeopardy, which might well have been disvosed
of before trial without all this expense and delay?

Mr. Medalie. In the first place, I think you enlarge
unduly on the amount of time thaet such an issue would take.

Mr. Robinson. You would not say that it is impossible?

Mr., Medalie. No, but, generally speaking, it takes very
little time. Generally speaking, too, it comes up only on
occasion.

Now, time does not need to bother us, because I have not
seen much time wasted on thesc things. Prior jeopardy,
statute of limitations -- the statute of limitations never
tekes time --

Mr. Robinson. Alibi, notice of insanity details are often
left to trial. Now, is that the best plan, or can we devise
a plan which would meke a trial a trial and allegations met by
issues or denisals.

Mr. Medalie. Let me take them one at a time.

Mr. Robinson. All right.

Mr., Medalie. I think the attempt to separate the issue
of insanity from the issue of a defendant's guilt, leaving
insanity out, is a perverted way of trying the issue of a man's
guilt, because the issue of insanity enters into the character
of his act to a great extent -- intoxication, for example. It
is part and varcel of the case, and it ought not to be chipped
up there.

Mr. Holtzoff. How about former jeovardy?

Mr. Medelie. That is routine.

Mr. Holtzoff. I think he certainly ought to be given
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notice by a defendant, especially if it 1s double jeopardy.

Mr. Medalie. You say double jeopardy. Would you say
statute of limitations?

Mr. Holtzoff. Yes.

Mr. Medalie. Well, I think it is part and parcel of the
case.

Mr. Holtzoff. Well, that is true, because it depends on
the date of the prosecution.

Mr. Medalie. No matter what date they give. I can give
you a case where if the Government never tries it that issus
can come up; that is, whether a subsequent act after the main
tpansaction was part and parcel of the main transaction. If it
was, then the claim that the statute runs falls. If it was
not, it does, and the case cannot go to the jury and the statute
has run.

How are you going to gseparate that?

Mr. Holtzoff. You cannot.

Mr. Wechsler. May 1 ask what Mp. Medalie said about the
insanity issue? 1 did not hear the position you took on that.

Mp. Medalie. One of the questions in a eriminal case 1is
his intent, not simply the capacity to commit the crime. It is
not easy always o segregate intent and insanity or intent and
intoxicatilon.

Mr. Robinson. Mr. Dean is familiar with the Caiifornia
practice, in which they do that very thing. They separate the
insanity issue. I would like to hear from him on that.

Mpr. Dean. 1In California, if you are going To set up
insanity as a defense you must put in a special plea by reason

of insanity. If that is your only defense, you rest on that
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plea. If you want to plead not guilty, you may put in both
pleas.

If you plead not guilty, you may plead not guilty by reason
of insanity and not guilty. Then you have a separate hearing’
in advance of your main trial on the general issue, in which
the only issue is, Was the man insane at the time the act was
committed?

If that is determined adverse to the accused, then he goes
on and has a regular trial on the not guilty plea.

Of course, under that procedure there is one big diffi-
culty. You really must try the case two times, because it is
very difficult to tell the circumstances of the crime as they
reflect the mental elements that are necessary in the first
hearing from the whole factual story you get when you are put:
ting the case on the general issue.

Mr. Wechsler. I have examined the California cases and I
am unable to discover, on the basis of the examination, any
merit whatever in the separation, because they are all homicide
cases to begin with, and the circumstances of the homicide are
inescapably detailed in the course of the tfial on the issue of
insanity,and the ultimate adjudication seems to me to be pre-
cisely that which you would have gotten had the prosecution
tried its case first and then the special circumstances with
reference to the defendant been put in as a matter of defense.

Mr. Holtzoff. In other words, the prosecution has to
present its proof twice, practically.

M1, Dean. That is right.

Mr. Medalie. So has the defendant.

Mr. Waite. MlMr. Chairman, I wecnder if we could not expedite
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this discussion by some explanation from the reporter as to just
how he is planning to get this affirmative defense brought
forward.

Now, I myself am highly in favor of some revelation of the
defendant's defense, if we can work out a practical scheme to do
it. That was before the Law Institute Code Committee.

lfost of us agreed that it was a desirable thing -- not all
of us -- but we could not vork out any process by which we
could compel the defendant to reveal it.

Now, as I read this, in (2) (e¢), the defendant, if he wants
to assert that not he but somebody else committed the crime,
shall file a motion to dismiss the indictment.

I do not see how we are possibly going to work that plan
out. He says, "It was Tom Jones who committed the crime and not
I, because I was in Akron and not in Cleveland at the time," and
he files a motion to dismiss.

Now, suppose he says, "It was Tom Jones and not I, becsuse,
though I was present at the place of the crime, I was temporar-
ily paralyzed."

It is exactly the same type of defense. Its only differ-
ence is in the character of the evidence.

Or suppose he says, "I was there, and I was not paralyzed,
but all the world knows that I stood motionless while Tom Jones
committed the crime."

I fail to see the difference between the defense of alibi
and the defense of paralysis and the defense that "I did not do
it, but somebody else did," and I do not see how he can raise
those particular defenses on a motion to dismiss,

Mr. Robinson. Or course, you come from Michigan, and you
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have there --

Mr. Waite. I am talking avout raising it on a motion to
dismiss.

Mr, Robinson. I think it will help the committes if you
tell us how you do it in Michigan.

Mp. Waite. 1 said, to start with, that the Code Committee
could not work out any practical scheme.

Mr. Robinson. That is the A. L. I. Code?

Mr. Waite. Yes. A1l I am saying is that though I think
it is a very desirable thing to produce that statement from
the defendant if we can, 1t cannot be done under a motion ©O
dismiss. If you are talking about affirmative defense, that
comes under motion to dismiss, and that is very confusing.

Mr. Holtzoff. Why couldn't that be done by requiring
that the defendant shall serve notice if he is going to offer
evidence to establish alibi? Isn't that in effect in the
Michigan and Ohlo statutes?

Mr. Waite. He 1is precluded from putting In gvidence unless
he has given notice.

Mr. Holtzoff. And you do not have to do it by motion to
dismiss.

Mr. Dean. It is not raised by pleading.

The Chairman. We have heard an expression from Mr. Dean
and Mr. Wechsler on that California statute. I would like to
get Mr. Longdorf's opirnon.

Mr. Longsdorf. I have not any experience in criminal
practlce, which raises a good deal of doubt as to whether 1

ought to be here, but I live in California and my impression 1is

that that measure which Mr. Dean referred to, making & double-
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barreled plea, has not been entirely satisfactory.

The Chairman. Then we have a consensus on that proposition.

1 wonder if we could get from our two Michigan members an
expression as to whether or not your insanity statute works.

Mr. Waite. It is generally assumed that it works rather
well in this way. What happened before that was that the

defendant would spring upon the prosecuting attorney an allega-

tion of insanity or witnesses to the effect that he was not at
the scene of the crime, and the nrosecution had no chance to
counter that, had no chance recally to have the man examined as
to his mental state. He had no chance to look up the witnesses
who appeared for the alibi.

We simnly picked out two particularly obnoxious types of
surprise and required advance notice of them, but it does not
come under motion to ailsmiss --

Mp. Holtzoff. Bub you do not have separate hearing on
insanity?

Mr. Waite. Wo. It simply precludes the defendant from
giving evidence on those two »articular lines of defensc unless
he has oreviously given notice.

The Chairman. Doss that work satisfactorily?

Vr. Waite. TFairly so, yes. There is some consideration --
it has not gotten very far -- of eztending 1t to requiring him

ce if he 1

*_Je

ve nou

s

not only to g going to set up alibi, but

[o2]

give notice of what particular kind of defense he is going to
zive, which is what T take it the reporiter is driving at here.
Mr . Robinson. 7Yg2s.
v, Medalis. Do you know of anv cases where the prosecu-

tion has besn surprised by an insanity defensc?
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Mr. Waite. I do aot personally.

Mr. Medalie. I do not believe there can be any substantia
number of them or any appreciable number of them.

Mr. Waite. I am told by men who have been in office that
it happens not infrequently.

Mr. Robinson. It has hapnened that on the day of trial he
would come in with an array of witnesses and alienists, and the
prosecution was not prepared.

r. Medalie. It surprises me to hear that saild, because
I cannot imagine any place in the world whichtrlics more criminal
cases than New York and Kings Couaty, and I do not recalla
single case when I practiced law where insanity was sprung.

The Chairman. Alibil has been.

—t

lir. Medalie. I grant you that.

The Chairman. Vhat harm can there be in requiring the
defendant to say that "Among my stock in trade I have one
1ittle insanity"?

Mr. Crane. I think that comes under separate trial,

t.

@

which we have not come To y

Mr. Medalie. Tha® is another question altogether.

L]

one separate hearing that you do not

=)
42}

Mr. Crane. There
want to abolish and that you all recognize, which should be
stated here, and that is the separate hearing as to whether or
not the defendant is sufficiently sane to go on with the trial.
That regquires a hearing, of course.

Mr. Medalie. The defendant himself raises that. Hs may
prefer to go to the state hospital.

Mr. Crane. They are not all fakes.

Mr. Youngquist. I think this discussion gives point to
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wvhat I was trying to bring out yesterday, that we have got to
segregate these various affirmative defenses,as ther are called.
We just cannot treat them all together, because some of them,
like former jeopardy, I think are properly disposed of before
the trial of ths general issue.

Another, notice of alibi, it cannot be a motion to dismiss,
because it merely sdvises the prosecution that this defense
will be interposed at trial.

We have just got to segregate and classify the groups into
prover compariments.

Mr. Waite. I think this is complicated by the fact that
this motion to dismiss raises an issue on the separate hearing--

Mr. Crane. That is the point.

Mpr. Waite. I would like to move, therefore, just to bring
it to & head for discussion, that the provision be made to read,
in substance -- I am not particular about the form of it now --
that if the defendant proposss &t the trial to give evidence
that he was insanc at the time of the commission of the crime
or that he could not have committed the crime because he was
not at the place of the crime, he must give notice in advance
of that fact.

That does not raige an issue. It simply advises the
prosecutor what to expect.

The Chairman. That is in lieu of subsection (2) on page 5%

Mr. Waite. Yes.

Me. Holtzoff. The first sentence would have to stand.

This would be a substitution of the sescond sentence.

Mr, Waite. Yes.

Mr. Holtzoff. I sscond thez motion.
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Mr. Wechsler. Is the operative date the date alleged in
the indictment or information?

Mr. Waite. Suppose we separate the two motlons. I can
see a lot of discussion on that alibi proposition.

The first motion is that if he intends to set up the
defenss that he was insane at the time of the commission of the
act, he shall in soma proper way give notice thereof.

Then I will make the second motion if we gsettle this one.

Mr. Robinson. The Michigan statute puts them both in the
game section of the statute.

Mr. Crane. Of course, you are taking out the motion to
dismiss in the second sentence. They cannot dismiss an accusa-
tion on the question of fact.

Mr. Holtzoff. There will still bs a motion to dismiss for
insufficiency in lieu of the present demurrer.

Mr. Crane. That is a legal question.

Mp. Holtzoff. So that you have to keep the term "motion
to dismiss.”

Mr. Crane. I was speaking of the motion to dismiss which
was included in what Mr. Waite just said. On these issues of
fact, you cannot do that.

Mr. Youngquist. The motion to dismiss, when it is
provided for, will not include those issues of fact.

Mpr. Weehsler. I would like to ask two questions on the
insanity problem, Mr. Chalrman.

T would like to ask first whether there are any cases in
the Federal courts in the last twenty years in which the
dafenss of irresponsibility by reason of insanity was imposed.

Mr . Crane. What?
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Mr. Wechsler. Whether thers are any cases in the Federal
courts where that defense was interposed. Are thers a few
capital cases?

Mr. Holtzoff. There are quite a few cases. Of course,
you had the Harriman case.

Mp. Medalie. That was raised on the ground that he was in
such mental condition that he could not consult counsel.

Mp. Holtzoff. There are cases where the defenss of insan-
ity has been imposed in non-cavital cases.

My. Wechsler. I take vour word for it, but I have looked
for them and not been 2ble to find them.

V.r. Holtzoff. They may not be in the reports. They may
be unrenorted cases.

Mr. Wechsler. Assuming that there are such cases, what is
the Federal procedure with rsference to civil commitment of
such persons who raise that defense and who have besen found to
be insane?

Mr. Holtzoff. There is no Federal procedure. The Federal
courts have no authority, except on Federal regervations. to
make a civil commitment. All that the Tederal court can do 1is
to acquit the defendant if it was found that he was insane at
the time that he was alleged to have committed the offensec.

Mr. Medalie. Why should not we have provision for that
in these rules of procsdure?

Mr. Holtzoff. I think that would be a rule of substantive
law.

My, Medalie. No. That has to do with aprrehension and
detention of defendants.

Mr. Crane. But the question is, Where would wou send them?
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Mr., Dean. We have a very adeqguate one in Springfield.

Mr. Enltzoff. Snringfield is used onlv for those prison-
ers who become insane while gserving a sentence for the crime.

The Chairman. The question is, Do you have capacits?

Mr. Medalie. Could 5t. Elizabeth's tale care of all the
cases that could possibly arise in all of the United States?

¥w, Holtzoff. We have the Snringfield instltute for
defective delinquents.

Mp. Medalie. Ordinarily a code of criminal procedure con-
tains a provision of that ¥ind. I have forgotten whether the
Tnstitute Codes contain a provision of that kind, but the MNew
York one does,

¥ p., Crane. That is part eriminal and pert civil.

Vou take eny person who 1s scguitted because he is insane.
You do not let him go. The gtate will take him and commit him.

L.y, Holtzolf. I was going to susgest that we do not need
any onrocedure. &we would rather turn them over to the State
institution.

Mr. Crans. Two doctors examine them and they are committed
inside of twelve hours.

Mr. Medalie. These are the agituations thet erise. A

defendant s unable to consult with counscl because he is insanec.

The llew York Cods of Oriminal Procedurce provides for his
commitment, and he stays until cured, il ever curea, and when
cured he is bhroucht nhaclk to trial. That has a sense of decency
and is » protection to the public.

The other situntion arises whern, having been acquitted for

insanity, he should not bhe at lerce. 1If the State 1is /o

je

nr to
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I"'r, Holtzof T+ geers Lo ma that in ihat second situs-
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Ao3s not balens in one of the stats nosnitals Tor th? general
run of peonle who ave tomporarily or peranently me glly 1il.
He docs not belone there and siwould not go there.

T7 wo reallw wanit Fo wake a contribuition to eriminal law
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Mr. Medalie. Tz that the Ilew Vork Code®

make a finding that the man is insane at that time.

The Chairman. A11 that is before us nov is the suggestion
thet the renorter vrenerse such & rule and submit it. Let us
not have arpument.

Hr. Holtzoff. 1In my opinifon, that ought to be the State's

responsihility, rather thaon the resvonsibility of the Federal
Government.

Mr. Wechsler. 7T would not like to decide that question.

Mr. Waite. You are famlliar with the three different
tynes of state statutes covering that situation.

Mr. Glueck. Apirovos of that, may I say thet, re
Mp, Medalie's suggestion, if there is no Federal institution at
present gvailable, it seems to me we heve no right to drafi a
rule which envisages such an institution, so may T male a
suggestion that this proposed rule contain a provision that uv-
on the acquittal of & verson on the ground of inssnityv, on the
ground of irresponsibility by resson of insanity, that fact
shall he certified to the appropriate state suthority so that
they will receive notice, and then they coan vroceed with civil
comnitment proceedings.

Mr. Wechsler. It may be deslirable for them to have the
further adjudicatvion made by the Federal court.

Mr. Glueck. By the Federal court?

Lir. Wechsler. Yass, if it is ‘urisdictionally possible to

Mr. Glueck. That is the question.
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Mr. Medalie. May I ask whether later in these rules
there 1s provision for acquittel on the ground of inssnity?

The Chairman. No.

Mr. Medalle. I think that should go in, to conform with
the State practice.

Mr. Waite. Mr. Chairman, before I am asked to vote on
any of these motions I want to make an observation about a thing
thet we all know but none of us has mentioned as yet, and that
is that the Federal courts have absolutely no prerogative
Jurisdiction of wardship. Perhaps Congress might do it. We
will not go into so big a discussion as that, I hope.

Mr. Holtzoff. I agree with Mr. Longsdorf on that. I do
not think the Federal court has any jurisdiction to commit a
person on insanity today.

The Chairman. Suppose we develop this line of thought and

then get the rule determined.

Mr. Walte. Mr. Chailrman, if it is in order, I should like
to make a second part to my motion.

The Chairman. May we have a vote on Mr. Medalle's motioﬁ
that a rule be prepared on this and submitted by the reporter.

(The motion was agreed to.)

The Chairman. Now, Mr. Waite, will you proceed?

Mr. Waite. I do not care just where this shall come,
but my motion is that there be a provision to the effeet that if
the defendant intends to defend on the ground that he could not.
have committed the crime because at the time he was at some
other place -- in other words, the so-called defense of alibi --
he shall give advance notice of that intention.

Mr. Holtzoff. I second the motion.
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The Chairman. Is there any discussion?

Mr. Seasongood. Mr. Chairman, there are several of these
defenses. I do not know why we single out these two.

Mr. Waite. I was golng to suggest the others later on.

I was trying to do it plece-meal because some of them become so
complicated. But I had in mind putting in, in our discussion
here, everything that is covered in subparagraph I of (¢).

Mr. Seasongood. That 1is what I was going to suggest, If
notice is given of certain defenses, I understand whether it 1s
in the civil rules or simply by the general practice of the
court, the court can determine these things if it wants to in
advance of trial. For instancejthere might be the defense of
settlement in a civil case, and I have known of cases in which
the court determined that question in advence of trial, and it
is left to the discretion of the court whether he thinks this
Separate issue can be tried Sseparately so as to save the trial
of the whole case.

It was my thought thst if we eénumersate these different
defenses of which we give notice, then the court would have the
discretion to try them before trial, if it seems to the court
edvisable to have that done.

The Chairman. The reporter wishes to check up on that.

Mr. Medalie. The New York provision --

Mr. Seasongood. If that 1s what Mr. Waite had in mind --
and I judge that it is -- I think we might lump the whole
lot of them, rather than to pick out particulsr ones, and
leave i1t to the discretion of the court whether it should be
tried separately to advantage, rather than have all of them

in the trialof the whole case.
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Mr. Crane. Certainly constitutionally the court cannot
try anything as a question of fact outside of the trial of the
case; and what bothered me about this was the matter of separate
trial on such issues, I suppose when it comes to a matter of a
formal plea or a question of law the court could pass upon that,
the same as a demurrer. But 1f there 1s any question of fact I
think there cannot be a Separate trial.

The motions being put hsve not involved that. It simply
gives notice.

Mr. Holtzofr. This 1s only giving notice bvefore trial,
and not of a separate trial.

Mr. Crane. Yes; so I understood, I am with him on that.

Mr. Dean. I should like to make a Separate motion. In
most of the State statutes it is provided -- ang I move that it
be amended so as to read -- that upon failure to submit advance
notice the court mey in its discretion exclude the alibi evi-
dence.

The Chairman. Is that agreeable to Mr. Waite?

Mr. Waite. I accept that. That was intended to be implicit
in mine.

The Chairman. Does that also apply to the motion on notice
in advance?

Mr. Waite. Yes; I understand that.

Mr. Wechsler. I should 1like to hear from Mr. Waite a
Justification of the statement. It is g classic issue in the
literature, and it has been debated pro angd con meny times, I
think he would be willing to make such g statemeﬁt.

Mr. Waite. The only justification is the effort to do away

with surprise. I have in mind the case of Heime Martin, who
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fled to Pennsylvania. They went to Pittsburgh in an effort to
extradite him, and he said he could not be expedited because at
the time of the murder he had been, so he said, in Pittsburgh,
and he brought innumerable witnesses who testified to that
effect. The Cleveland authorities got tired of waiting, and
they just kidnaped him, and did not wait for the extradition
proceedings. He was tried, and at that time he brought out the
defense that he did not commit t he murder; but he did not set
up the alibi that he was in Pittsburgh, but instead set up the
alibl that he was in Akron at the time, and he brought in
Innumerable witnesses to show that he was inAkron. The prosecu-
tion had been warned to a certain extent, and it brought in
witnesses to testify that he was in Pittsburgh. The jury,
having testimony that he was in both places, decided that he
was in neither, and convicted him of the murder in Cleveland.

Mr. Wechsler. What is the situation with reference tokhe
date? Does the date in the document determine the date?

Mr. Waite. There you get the difficulty of the thing.

I think the reasons for it are plain, and 1t is desirable if we
can feasibly do it. That is why I separated the motions.

Are you going to require a statement as to where he was sat
the time, and what time, and a statement of the witnesses by
whom he expects to prove 1t? If you just require a statement
that he is going to set up the defense that he was not there at
the time, and nothing more, you have not gotten very far.

Mr. Wechsler., Is the prosecution then limited to the
date alleged in the indictment, and no other, if the defendant
serves that notice?

Mr. Walte. I think it is a desirable thing if we can work



281

it out, but I am not a proponent of it.

Mr. Holtzoff. Why could we not provide that if a notice of
alibi evidence 1is given by the defendant:that limits the evi-
dence to the date given in the indictment unless the prosecution
notifies the defendant that it will rely upon some other date?
That would be fair to both parties.

Mr. Wechsler. Of course all this presupposes a crime
that 1is alleged)or an act;committed on a single day; and what
raises the largest question to my mind is that the Federal
of fenses are to such a great extent continuing offenses, in
which the specification of time is not required at all.

Obviously this would not work in a conspiracy case or a
mail fraud case.

Mr., Holtzoff. No; this would apply to such cases as
bank robbery or transportation interstate of stolen vehicles
on a certain date.

Mr. Wechsler. It would apply to very few Federal offenses,
and I should think that robbery and kidnaping would be about
the only important ones.

Mr. Waite. Would it not apply to any offense in which the
particular date was important?

Mr. Medalle. In the States having allbl defense stat-
utes there must be some experience as to just what cases re-
quire alibi defense notice. Obviously they cannot exist in
cases in which the crime is committed over a period of six
years, or like one that I recently tried in the Féderal court,
the McKesson & Robbins case, where the alleged mail fraud was
committed over a period of twelve years, and had there been
an alibi statute theywould not have done anything about 1it.

Mr. Waite. It is given as a matter of course regardless
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of whether they put in any evlidence to that effect or not.

Mr. Wechsler. My feeling is that on this stage of the
motion such a provision would do infinitely more harm than good,
and therefore I shall oppose it unless a memorandum is prepared
which indicates that it would be a feasible thing in view of the
realities of Federal procesution.

Mr., Holtzoff. It is feasible in respect of all the
crimes -- and there are any number of them -- which are com-
mitted by commission of a certain act: Dbank robbery, trans-
portation of stolen property in interstate commercs, kidnapping,
and so forth. of courseyalibi would not be used in a conspir-
acy charge. In other words, wherever the evidence of alibi
would be sultable, under the proposed rule you would be required
to give notlce of 1it. But in the cases you have in mind the
defendant would not use evidence of alibi because it would not
be appropriate.

Mr. Medalis. In a conspiracy case, for instance, suppose
that one overt act is important -- you need only one, but they
allege eight or a dozen: Would you be required to file alibi
notice, on your theory as to the overt acts?

Mr. Holtzoff. I suppose you would, just on the overt act,
but not on the conspiracy itself.

Mr. Glueck. Would the prosecutor be bound by the one
overt act? |

Mr. Medalle. Whatever overt act he relied on he would
have to prove, or his case would fail.

Mr. Crane. I do not see how this comes up at all; because
the defendant would not plead a date unless he was prepared to

show that on that date he did not commit the crime. And if he
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were golng to offer it it would be because of evlidence he had
in mind showing that he was not there at the time alleged. I
do not see how this interests the people. He gives it only as
a date he had in mind on which he could not commit the crine

if he were not present. He‘only gives the notilce. He 1s not
required to do anything more unless he wants to plead alibi.

Mr. Medalie. I think by this time there must have been
enough experience in the various States to give us adequate
information as to how this works, and I think we ought to have
the benefit of it.

Mr. Holtzoff. Michigan and Ohio have these statutes.

Mr. Dean. There is an article published two years ago--
I do not recall all the details of it-- in the Texas Taw
Review.

The Chairman. I have 1t here.

Mr. Dean. It was written by two people down there. They
made & canvass of the States having alibil statutes on the
statute books, and they made & canvass as to how successful it
had been. They also asked how many cases there had been in
Texas in the course of a year or two in which 1t would have
been helpful to them. The result, as I recall it, was that the
Texas prosecutors did not think such a statute would be helpful
to them, but in the case of the States having such a law on
their statute books the prosecutors thought it would be helpful.

Mr. Crane. I think we will be influenced somewhat by the
attitude of the lawyers generally, and there seems to be some
demand for notice of this kind. I do not think, personally,
that it is going to do any good, but that is not of any conse-

quence. I think 1t camnot do any harm. If you are going to
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give notice to the defendant, if he does not want to give 1it,
81l right. If he does, so much the better. It camnot do any
harm. There is nothing unconstitutional about it. TI do not see
any harm in 1it.

Mr. Holtzoff. The Attorney General of the United States
has for a number of years been recommending legislation requir-
ing notice of alibi.

Mr. Medalie. But the question is how well informed they
were when they did it; and we would like to have the benefit
of that information; because much of that material has come up
in the course of irresponsible newspaper editorials.

Mr. Robinson. We have had every statute in the United
States on this subject, and have abstracted the cases, and we
have the article of which Mr. Dean speaks. I happen to be
femiliar with it because I drew the alibi statute for Indiana.
That is what it really is. Because if you try to frame a
statute to meet sll possible developments the statute will have
to run about a page and a half. The Michigan statute is quite
brief, but it has been criticized for the reason Mr. Wechsler
states: It does not give the defendant, on the face of the
statute, much of a chance; and it has been criticized on that
account.

If you do take into conslderation the protection of all
the defendant's rights, you will have a rule of a page and a
half. Of course we cannot devote a page and a half to the rule
on alibi, and another page and a half on insanity, and so on
with all the rest of them.

Our problem is how to get this matter organized in such a

way as to deal with it rather briefly and compactly, with dis-
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cretion in the court, as Mr. Seasongood suggested.

Mr. Crane. Of course you also must be able to meet the
emergency which happens only once in a 1ife time -~ that a notice
may be amended in the discretion of the court, giving proper and

due time to the district attorney to meet that change.

These notices are not hard and fast. They are all in the
discretion of the court, and they can be met. The only thing
we have to be careful about 1s that we do not soften the thing

so that it is not liberal enough to give every one a chance to
assert his rights in case of misteke.

Mr. Wechsler. Has any attention been given to the
reverse of this matter -- whether the defendant is definitely
informed of the position in which the prosecution intends to
put him on this when they get to the state of the proof?

Mr. Robinson. It is in the Jjurisdiction of the court.

That is the essential thing. But in our provision we had
tried to be falr with the defendant.

Mr. Wechsler. Of course the jurisdiction of a court is
only a minor phase of it. The location may come up a hundred
times.

Mr. Medalile. The rule provides that the defendant may be
given an opportunity to get up a bill of particulars.

The Chairman. Are you ready for the question?

Mr. Longsdorf. Are we dealing with insanity? May the |
motion be restated? //

The Chairman. No; this is alibi alone. )

(The motion was agreed to.)

Mr. Waite. Mr. Chairman, prompted by Mr. Seasongood, I

should like to make the rest of the motion, which 1s intended to
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coveqﬁh&t the Reporter already had in, but to bring it up on a
basis of information rather than on a basis of a motion to dls-
miss. My motion is this: If the defendant intends to defend
on the ground of coercion, self-defense, infancy, or intoxica-
tion, he shall glve proper notice thereof.

I am not using the words that I hope will appear, but
simply em trying to give my idea, when I say "shall give proper
notice".

"If he does not give such notice the court may in 1its
discretion refuse to admit evidence or the particulsr defense."

Mr. Holtzoff. I should like to make an smendment to the
motion: to strike out "self-defense" and "intoxication" -~ for

the reason that I do not think self-defense is affirm-tive
matter. Self-defense is part and parcel of the transaction.

Mr. Medalie. It deals with contributory negligence.

Mr. Holtzoff. Yes; it is part and parcel of the trans-
action, of the charge the Government makes against the defendant.
Of course I think it goes to criminal intent as 2 matter of
evidence rather than affirmative matter. Of course it 1s not
defense except as it denies the presence of ﬁéﬁgéh.

Mr. Crane. The seme thing can be said as to every one of
the others; and so far as a rule on this notice business is con-
cerned -- which is new -- I think if we follow the middle
ground, and not the whole, we will be doing a wise thing.

Mr. Robinson. That is right.

Mr. Crane. These rules can always be amended; but let us
let the court see how this notice works out. If it works out
we can always include these others. Why should we go the whole

business, with the result that perhaps none of it is adopted?
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They may adopt it for alibi and insanity because experience has
teught, as Mr. Walte says, that sometimes that does catch a
prosecutor. But the others have been 1n every case from the
time of the commencement of criminal prosecutions down to date:
coercion as to admissions, for instance. In every criminal
case tried there is a plea that 1t is an admission but it has
been extorted, that the man has been beaten up, or something of
that sort -- some true and some false,

T am not against it, but I am saying it is a wise thing
to go part way at a time. Insanity has been recommended and
talked about by the bar journals snd others. Alibi has been
recommended by the Attorney General. But I think it is wise
to go slowly and see if it works well.

Mr. Medalie. Tt seems to me that at least three of these
ijtems are matters on which no notice is needed for the protection
of the prosecution. Of course?self-defense is one of them. The
prosecution proceeding in an assault case is prepared for every
possibility. Infancy is another -- the question of whether a
person is under fourteen years of age. That is all infancy
amounts to in Federasl courts; and the district attorney is on
his gusrd and knows that he is dealing with a young person whose
age he ought to prove.

Intoxication is a variable thing. A man might have been
drinking and it might have affected his intent, without his
being intoxicated.

If it is a specific act like robbery or assault, the
prosecution 1is prepared to meet everything that comes up with
respect to his condition at the time. Notice 1s not necessary

for the protection of the Government.
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Mr. Glueck. I am inclined to agree with both the
gentlemen who just spoke -~ and for the reasons given -- and I
think if we examlne experience we shall find it is largely in
the 8libl situstion that there have been abuses. I camnot
conceive of it in an insanity situastion because the prosecutor
can always ask for a postponement 1f he is surprised, and can
bring in his own witnesses later.

But in the alibi cases, ever since the existence of large-
scale gangsterism and organized crime, I have been increasingly
aware of abuses based on surprise. I am willing to go along
in so far as insanity and alibl are concerned, but I agree wi th
Judge Crane that we should not overload these.

Mr. Waite. I am not a proponent of any of these things,

Mr. Chalrmsn.

The Chairman. I understand.

Mr. Waite. But I want to help the Reporter determine
whether as a matter of policy we want to find out to the ut-
most extent what the defense is going to be, just as in a civil
case. For instance, we want to determine whether the defendant
is going to set up notice of entrapment, which of course is set
up in the Federal court cases time and time again.

Mr. Crane. There 1s such a difference between the
defense in a criminal case and an affirmative defense in a civil
case, as of course you know. In a civil case the defendant must
prove it by a mere preponderance of the evidence. I suppose
that is the rule throughout K all the comuwon law jurisdictions
and all States. But a defendant is never bound to prove any-
thing. The defendant is never bound to prove any affirmetive

defense-- we speak of it as "affirmative defense", but any
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defense. If he pleads insanity or alibi or anything else you
speak of here, all he hes to do is to create a reasonable doubt.
The people have to prove that there was no coercion and that
his act was voluntary.

So it is a different situation. You cannot compare it
to the civil practice,

Mr. Waite. I reiterate that., The only point is to
determine whether we think it wise to determine the defense that
will be made.

Mr. Crane. I agree with that, and I think a step at a
time in an innovation is a wise thing. I am with you on alibi
and on insanity. I do not see wvhy it should not be, if the
defendant is honest. And if he 1is not, he ought to go to jail
anyway.

But I think it unwise to push it any farther,

Mr. Holtzoff. Did you include former Jeopardy in your
list?

Mr. Waite. No; I di1d not.

Mr. Medalie, You spoke of entrapment, but there 1s no
question on that, You are dealing with the acts of Government
agents, and you do not have to start roaming around to find some-
one.

The Chairman. Are you ready for the question on Mr. Walte's
motion?

(The motion was rejected.)

The Chairman. Now that we have covered subsection (2)
on page lj --

Mr. Wechsler. I suggest a motion with reference to

immunity and double Jeopardy, where it seems to me that the case
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for this sort of thing 1s even st_ronger than it is in cases of
insenity and alibi.

Mr. Youngquist. Let me point to two others that fall
into the same category, I think, with those: 1line 83 on page 5,
Justification and entrapment. I think those should come in,
for the reasons that have been given with respect to the ones
appearing in subdivision ()) -- that is, coercion and self-
defense.

Mr. Crane. I think all those are out.

Mr. Youngquist. This is in subdivision (l).

The Chairmean. Have not all the modifications been di-
rected to subsection (2) on page L% '

Mr. Holtzoff. That is right.

The Chairman. I am trying to see if we have not disposed
of subsection (2) on page Ly, before we go on to subsection (e¢)
at the bottom of the page.

Mr.Holtzoff. I think we have, Mr. Chairman.

Mr. Wechsler. Does that imply that you consider some
different procedure with reference to double jeopardy and
Immunity, or that we have now passed the whole question of
notice and affirmative defense?

Mr. Youngquist. No.

The Chairman. I thought it was also in subsection (2),

the question of whether the word "affirmative" should come out.

Mr. Crane. I think you are right, Mr. Chairmen. I
thought our notice covered it broadly, and that we whittled it
down to these two things, and that questions of fact should not
be required to be tried separately from the main trial.

The Chairman. I think you are correct.
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M,.. Wechsler, If that question is open I should like to
express a thought about it, In the case of immunity and per-
haps also in the case of double Jeopardy -- although I am im-

pressed by what Mr. Medalie said -- it seems to me there is
frequently justification for separate trial of the issue. It
is not unknown to Federal practice. In the Heike case, which
was a famous antitrust prosecution, the issue of immunity was
tried first., The record fills two volumes. A4s I recollect,
the case went off on that ground. I do not think we should
preclude that possibility.

Those two defenses, unlikﬁﬁhe two we have dealt with, are
actually confessionqgﬁlavoidance. If the position of the
defendant 1s that he is willing to admit the charge in the
indictment but claims he hes a defense which transcends the
cherge, it seems to me it would be advantageous to him, particu-
larly in view of the provision as to appeals, to provide some
method to get that tried without having the Government prove 1ts
case first.

For instance, consider an antitrust case in which it would
take the Government a year to prove its case, and in which the
only issue is the question of immunity. The ssame thing may come
up in 8 mail fraud trial, and there are many cases where the
only real issue is the issue of immunity. I think we should
lay a basis for that.

Mr. Holtzoff. Do you mean also I\ former Jeopardy?

Mr. Wechsler. I am not so clear about that. But in the

other I see no occasion for changing that practice.

The Chairmen. There is quite a variation in the various

Federal distriects.
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Mr. Wechsler. Yes:; I know that.

The Chairman. You camnnot tell what 1s going to be done
in one district because of what is done iqbnother.

Mr. Wechsler. I understand that, of course.

Mr. Medsalie. Either compel the trial on the separate
lssue or make the trial of the separate issue a permissible
thing.

Mr. Wechsler, I suggested that it be discretionary.

Mr. Medalie. Discretionary with whom?

Mr. Wechsler. With the court.

Mr. Medalie. With the judge, or with the defendant if he
chooses to try that separately?

Mr. Wechsler. No; I meant with the court.

Mr. Medalie. Of course one of the things you want to con-

sider, if this is to be considered, is whether the defendant

shall have the choice as to a separate trial; and the other is
whether the court shall compel him to have it.

Mr. Wechsler, Yes.

Mr. Medalie. It sometimes happens, where defendants do
not get experienced counsel or do not pay the counsel sufficient
to have them work hard on the case, that the information fre-
quently comes to the defendant's counsel that he has a defense
based on fact that the defendant never thought about. I should
not like to see those poor devils deprived of it, and see it
used only by defendants who can afford to employ high-priced
counsel.

Mr. Wechsler, It might meet the situation to try the

issues in reverse order, without making it obligatory. I

recognize that possibility.
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Mr. Medalie. I think it would be a practical thing, if
the defendant is willing to stake his liberty on the trial of
the separate issue, to let the court have discretion to do it.

Mr. Wechsler, Of course he might not have to stake his
liberty on that. He might devise an issue where he could pro-
ceed to the major issue if he lost on the minor one. It is the
order of trial which seems to me to have merit.

The Chailrman. Will you make a motion on that, definite-
ly®? o

Mr. Wechsler. I move that further consideration be giveﬁ
to the defenses of immunity and double Jeopardy with reference
tokhe desirability of requiring advance notice that the defense
will be made, and preserving the power of the court to try those
issues separately. \\

Mr. Holtzoff. 1In listing those offenses do you want tb ’
include former acquittal and former conviction?

Mr. Wechsler, Yes; I mean the classes of offenses,

The Chairman. Do you want to add the same provision as

in the earlier motions: Suppression of evidence?

Mr. Wechsler. Ny feeling is that this is a little more
complex. I deliberately pui;in the form of suggesting that
further study ve given to this possibility, because I should not
like to commit myself now to the penalty clause,

Mr. Glueck. Specifically, I suppose you mean by "further
study" that the procedure in different districts ought to be
determined.

Mr. Wechsler, Yes; and that the issues that are retained

in any proposal of this sort be articulated and given concrets

consideration later,



18

29

The Chairman. Are you ready for the motion?%

Mr. Longsdorf. Mr. Chairman, I am not n eady for the
motlon. It seems to me that a lot of these defenses fall under
what I described yesterday in Blackstone's words as "special
pleas in bar." Perhaps we have not disposed of those, If I
am wrong I should like to be set right. But it seems to me that
it 1s inherent in the nature of all those special pleas in bar
that they raise no 1ssue whatever as to whether the crime was
committed. They concede that it was comnitted, but the defend-
ant says that the time has passed or that it was barred in some
way.

Mr. Holtzoff., liy understanding is thet it is optional
with the defendant to file speclal pleas in bar to raise that
point.

Mr. Longsdorf, Yes.

Mr. Holtzoff. He may raise them by a plea of not guilty,
as well.

Mr. Longsdorf. Yes,

The Chairman. But i1f he does not raise it, it can be
tried.

Mr. Longsdorf. If he does not raise it, he can be tried

on anything that remains available to him.

Mr. Wechsler, That glives point to Mr. Medalie's sugges-
tion of a while ago, that perhaps this ought to be optilonal with
the defendant. That is the effect of existing practice. I
meant that that should be g subject of consideration.

Mr. Seasongood. Mr. Chairman, I think it should be set
up, because if you merely bring these things in under the general

issue then you try the whole case, whereas if you have given
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notice in advance and they are things that could be determined
in advance of a long trial on the main case, the court should
have the opportunity of doing that in 1ts discretion.

Mr., Longsdorf, Yes; I agree.

Mr. Seasongood. Suppose you give notice, and at the
end of the trial on the issue you make a motion to dismiss,
based on the facts in the motion. It mey be overruled. DBut

the advantage is that it gives the court the opportunity of try-
ing out these cases in advance of trying a long case.

Mr. Medalle. Do you want it compulsory?

Mr. Seasongood. I should like to have i£ compulsory,
because then the court would have the privilege of avoiding a
long trial.

Mr. Medalle. But I can show you how the defendant might
not even know that he had those defenses, and yet they exlsted.

For example, the statute of limitations.

Mr. Seasongood. Why wouldn't he know about the statute
of limitations?

Mr. Crane. Sometimes it is very complicated, on a ques-
tion of fact.

Mr. Seasongood. He knows enough to know whether he 1s
going to clalm 1it.

Mr. Medalie. Oh, no; he does not know. He may not know
enough of its significance with respect to a particular act.

The Chairman. But the point is that the court can, in
advance of full trial, determine whether the defendant has
acted in good faith. If the court thinks so, the court then

can allow this issue to be tried.

Mr . Medalie. I think that is giving the courts too much
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power.

The Chairman. That is something on which you have not
only the ruling of the trilsl court, but any abuse of discretion
would be handled by the appellate court.

Mr., Medalie. I &think that is all theoretical. In prac-
tice it does not work that way.

Mr. Wechsler. Does our action with reference to insanity
and alibl allow sufficlent leeway?

Mr. Holtzoff. Yes.

Mr. Crane. In coercion that is part of the crime itself,
What you are speaking of now 1s distinct.

Mr. Holtzoff,. Correct.

Mr. Crane. And it has nothing to do with the crime. It
is a question of whether the man was in former jeopardy or
immunity or whether he served a term for 1t and was tried and
convicted.

Mr. Holtzoff. Yes.,

Mr. Crane. That has nothing to do with the crime. All

the things Mpr. Waite was speaking of involve matters in the
prosecution itself -~ things for the prosecution to prove.,

Mr. Gluecke. The same thing applies in the others. For
instance, a man says, "Yes; I killed him, but I was a warden
acting under a duly executed warrant.”

Mr. Crane. But he killed him.

Mre. Glueck. There is some distinction there.

Mr., Medalle. But why should you need, in a case llke
that, for any practical reason to give notice, when the prosecu-

tion knows exactly what happened?

Mr. Youngquist. I do not think you should.
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Mr. Seasongood. Because you give the court an opportuni-
ty to determine if it should dispose of the case in that way,
and thus dispose of a long trial on the merits.

Mr. Crane. I do not think you could do that on justifica-
tion.

Mr. Seasongood. FPerhaps not.

Mr. Crane. Those things involve something different from
the ¢ rime itself, rather than those you are thinking about.

Mr. Seasongood. But you could have the point of whether
this man was a warden and whether the deceased was trylng to es-

cape.

The Chairman. That is not the motion. The motion covers
former acquittal, immunity, and jeopardy.

Mr. Wechsler. Yes.,

Mr. Seth suggests pardon, and I think that should be
amended. But I was not going to suggest the statute of liml-
tations, for obvious reasons.

Mr. Medalie. If you are including pardon, I should like
to ask this. Suppose through inadvertence, for instance, or
lack of knowledge the defendant fails to give notice that he has
been pardoned, or suppose through lack of information on the
part of counsel or lack of appreciation of the proper procedure

counsel doem not give notice, and then you have a trial. Ac-
cording to the procedure outlined here, is that man to be con-
victed?

Mr. Glueck. Would that ever occur in real 1life?

Mr. Youngquist. -Does that occur in real life -- the

king's pardon given in advance of the crime?

Join
Mr. Seasongood. It would be/%he court's discretion.
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Mr. Wechsler. I think in fact there may be much in mak=
ing this optional with the defendant, just because you do not
have a real procedure when your action would be to allow the
defense in the case that Mr. Medalle puts.,

But in this particuler situation that we are dealing with
now, even if it were optionalwith the defendant elither to inter-
pose the equivalent of a speclal plea or to railse it under the
general issue, we would be in a better situation than if it must
be raised under the general 1issue.

I made no concrete motion, but my thought is that that may
well be the resolution.

Mr. Medalie. I would be willing to go along with the 1ldea
of making that optional with the defendant, if knowing -~ or with
his counsel knowing -- that he has what he considers a complete
bar to the action, for Instance: He ought to have an opportunity
speedily to rid himself of the case.

Mr. Wechsler., Should it not be considered by the Reporter
before we pass on 1it?

Mr. Medalie., Yes.

The Chairman. Are you ready to vote on the motion? \\

/
/

(The motion was agreed to.) )

The Chairman. We still have outstanding one or two points
under subsection (2) on page 5: Limitations, justification, and
entrapment. Is there any motion as to that?

Mr. Medalie. Cannot we start with the words "affirmative
defenses™?

The Chairman. I thought we eliminated that.

Mr. Holtzoff. Ve eliminated it by striking out the sen-

tence in subsection (2) which uses it, but we have not eliminated
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st from the heading of subsection (c¢) which we are dealing with
now. I think we should do that.

The Chairman. The Reporter agrees that on line 71 we

may strike out the word "affirmative".

Mr. Gluecke Line T3.

The Chairman. And wherever the word ngffirmetive" appear;\
throughout the section. s

yr. Holtzoff. I suggest that "entrapment" and "justifica-

tion" be stricken out. I do not think that should require notice.

Mr. Crane. Haven't we dealt with all of those by the

motions that have already been made? And the rest are all out.

Mr. Seasongood. You must have some way of attacking the

indictment.

The Chairman. That stays.

Mr. Holtzoff. With reference to lines 76 and 77 I want

to make a suggestion. MisjoindﬁrQ should not be a ground for
dismissal. As s matter of fact, that is in line with a later
rule that misjoindure shall not be ground for dismissal, but for
dropping the defendant or dropping the count, whatever the case
may be.

So I am willing to strike out from lines 76 and 77 the
clause "because of misnamed defendant”.

Mr. Robinson. I have talked to Mr. Holtzoff about that,
gnd I think he feels that the reason for its being included here
was to simplify the procedure so far as possible by including

everything under a motion to dismiss. I should be very glad to
have his suggestion as to how we shall have the court's
attention called to misjoindé?p or misnaming.

Mr. Holtzoff. I would make & motion to drop the defendant
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vecause of misjolndgre or to drop & count because of misjoindﬁfe.

Mr.Robinson. In other words. you are adding to the motion?

Mr. Holtzoff. Yes.

Mr. Robinson. With this effort to simplify or perhaps by

listing all motions under the genersl motion to dismiss --
misjoind&@@ or whatever it may be -~ you think the effort to
simplify it by putting it all ﬁnder the general head:ng is not
possible to achieve?

Mr. Holtzoff. I think the words "motion to dismiss" sre
misleading, as used ir connection with a motion to drop a
defendant.

Mr .Robinson. Perhaps our previous answer has tsken care
of this. I think we struck out the words "to dismiss" at the
beginning of rule Te

Mr. Holtzoff. We say that the defendant shall file a
motion to dismiss the indlctment or information.

The Chairman. Cannot that be covered by the words "a
motion addressed to the indictment or written accusation"?

Mr. Holtzoff. I think that would cover it completely.

The Chairmen. Is that assented to generelly: "A motlon
gddressed to the indictment"?

Mr. Wechsler. Should not there be a specification as to
whet the motions are, on the pert of the court, as there 1s with
respect to the civil practice?

Mr. Youngguiste. I do not see why it is not all right as
it staends. If there is a misjoindﬁr¢, the defendant who 1s mis-
joined makes a motion to dismiss. That would result in dismissal
as to him -- or the dismissal of a single count. But that is as

far as it would go. Otherwise the indictment would stand as to
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other defendants and as to other counts.

Mr. Glueck. Then you would have to change the phraseology
of 72, because that speaks of the entire document: "A motion
addressed to the indictment or to a part thereof".

The “hairmen. Then, Mr. Holtzoff, your motion as to 76
and 77 is withdrawn?

Mr. Holtzoff. Yes.

Mr. Medalie. Line 72: "dismiss the indictment or in-
formation or written accuastion if he wishes to establish
affirmatively".

The Chairman. That is already out.

Mr. Medalie. Yes; "if he claims" --

Mr.Glueck. "If he contends" 1s Dbetter than that, I
think.

Mr. Medalie. Do you prefer #contend® to "claim"?

Mr. Younggquist. Would not this do it: "file é motion
under the accusation"?

The Chairman. All right; subsection (c¢) will be passed.

Mr. Seasongoode That is not sufficiently broad, is 1t?
Because if you want to contend that the indictment was inproperly
obtained -- for instance, that the prosecutor pressed for the
indictment -~

Mr .Robinson. That would be & violetion of statute in most
States, would it not?

Mr. Holtzoff. 'There 1s no Federal statute-—or if the
prosecutor was presédnt or participated in the deliberations,
or any other jrregularities. You must have some means of
attacking that.

Mr. Holtzoff. Quite a common cleim is that an unauthor-
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ized person was present in the grand jury room when the grand
jury wes deliverating.

Mr. Youngguiste Ig g11 of that taken care of by (1)°2

Mr. Seasongoode I do not think sO.

The Chairman. Your motion is "where the indictment was
improperly obtained", or words to that effect?

Nr. Seasongoode Yes. And then snother motlons “where
the affidavit 1s based in positive terms®™. That was involved in
the medlcal case.

Mr. Medalle. Are we dealing here with the composition of
the grand jury and such proceedings pefore it as would render the
indictment 1llegal?

Mr .Seasongoode Yes, In other words, in order to broaden
this I made the suggestion; and the Reporter will know how to
prosden it to cover all those matters.

Mr. Robinson. The words "where improperly obtained"?

Mr. Seasongood. I have no particular choice of words.

yr. Holtzoff. Why not say "obtained in violation of law"?

Mr. Seasongoode Yes; that would be good.

Mr. Medalie. That would cover irregular proceedings and
unsuthorized persons and bullying by the district attorney, and
all the other claims that appear O such motions.

' ¥r. Seasongoode At least it 1s intended that there should
be some privilege of attacking the indictment.

Mr. Wechslere. Will there be any specification of law
with reference bto indictments, oTr will we leave that law as it
1g? Will there be & rule specifying what mekes an indictment
invalid and what does not?

Mr. Robinson. 1t would be a VEry long rule. 1 do not
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think we should try that.

Mr. Wochsler. Is there not some rule there that needs
correction?

Mr. Robinson. Probably, but I do not think it is for us
to correct it.

Mr. Wechsler, Why not?

Mr. Robinson. We could put it on the basis -- I would
not say it is outside the scope of the committee's work, but it
would be a long catalogue, from whi ch there would inevitably be
an omission.

Mr.Wechsler. One of the major reforms in the new rules on

civil procedure was to cut through some of the red tape regard-
ing what made a pleading insufficient; and I think there may be
room for similar work here. I do not assert how much of that
is needed, but it seems to me it is a problem.

Mr. Youngquist,. It seems to me that all those matters
are covered by the decislons; and if we undertake to resteste
them here we will be in danger of perhaps omitting something that
now is the law. 1In addition to that, as the reporter says, it
would make an unduly long rule. I think we can safely leave it
in this fashion.

The Chairman. As I understand, all that Mr. Wechsler is
arguing for is an investigation of irregularities before the
grand jury.

We are getting two separate motions, I believe. May we \\

have a vote on the motion to cover by appropriste language
irregularities in obtaining the indictment?

(The motion was agreed to.)

The Chairman. Now a vote onMr. Wechsler's motion that the
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had in mind?

Mr.Wechsler., I meant it to pe a little broader than
that: on the factors which now invalidate an indictment, other
then its insufficiency to charge a crime.

Mr. Dession. What it comes down to is what was formerly
covered by the plea in abaiement, that we have alreadyébblished.

Mr.Wechsler. That is right, |

The Cheirmen. Is there any discussion on the motion?

(The motion was agreed to,)

Mr. Crene. I think we should leave out the indictment,

I do not want to Oppose anything Mr. Wechsler wants, but I think
the reporter is about right,. We have the form of the indict-
ment, and this deals with the matter of brosecuting it. I
think it has been covered quite fully by what Mr. Seasongood
Just said regarding the motions that you can think of. We
could not Specify the facts which might make an indictment
invalid. But now we have it covered by a motion that anything
at all makes it invalid or illegal. When we come to specify
what an indictment shall contain and how it shall be obtained
I suppose it will mean that there must be affirmetive evidence
of the crime submitted to a grand jury, and twelve men voting
to indict. I do not krow what else there is.

Mr. Medalie. We do not do that in Feders] cases.

Mr. Crane. I know,

Mr. Viechsler, Suppose 1t was alleged thet the window

Wwas open and that some one was listening through the open window¢?
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Mr. Crane. Is not that covered by the motion which has

just been made?

Mp. Wechsler. The effect of the motion just made was
that we would retain the rule thagﬁindictment would be invalid
under such circumstances.

Mr. Cranee. If you are going to specify the facts under
which an indictment would be snvalid you would have to be &
prophete. You camnot see the future. There was a case in New
York where a porter hid behind a curtain in the grand jury room.
It is simply & factual situation. You cannot foresee events and
factse. But the motion made was & very good one, and covers

everything you csan think of that gives the defendant a chance
to object to the indictment.

But to specify the facts -- and I am perfectly in sympathy
with you -- I do not think is necessarye.

The Chailrman. The Chairman is in doubt as to the vote on
the motion. (Putting the question.)

(The motion was rejected.)

The Chairmen. Have we covered --

Mr. Medalie. Noj subsection (2) --

The Chairman. Have we covered subsection (1)?

Mr. Medalie. Pardon mes

The Chairmen. Very well. Now subsection (2)e.

Mr. Medalie. I do not believe that the defendant ought
to have the right to get a trial on & motion that he was en-
trapped. That applies to his motion that there is a bar in
fact to a conviction because of impossibility -- in the case of

alibi.

The Cheirman. May we hold that, and dispose of (2)?
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Mr. Medalie. They are really all embraced in one
theory that the defendant ought not have his case tried on &
motion; he should go to trial if the district attorney wants his
cese tried; also that he did not have the alleged criminal
intent at the time he did the act, because of coercion and so
forth.

Nr. Youngquist. That is all out; is it not?

Mr.Medalie. Also that any other matter constituting an
avoidence or an affirmative defense shall likewise be asserted
by the jdefendant. I think we know what those are, and we

should not give him an opportunity to try his case on & motion.

The Chairman. Have not we disposed of everything
definitely except statute of limitations, justification, and
entrapment? And on that we disposed of those by common consent.

Mr. Medalie. It 1s my view that on a motion he ought to be
permitted to raise the questlon of former jeopardy, former con=
vietion or acquittal, jmmunity, or pardon, and have the 1lssue
tried.

The Chairman. That we passed on.

Mr. Medalie. And have it disposed of without any opposi-
tion -~

The Chairman. We passed on that.

Mr. Medalie. T do not think he should have his defenses
determined on wvidence.

Mp. Seasongood. The jurisdiction of the court is per-
missible.

Mr. Medalie. That is under (2).

Mr .Seasongoods The rule in civil cases is that 1f you

are pleading a case for jurisdiction you can meke a motlon to
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dismiss, and can supply evidence to show that the court does not
have jurisdiction.

Mr .edalie. That is right.

Mr. Dession. Or in the statute of 1imitations, where it
appears on the face of the indictment.

Mr. Medalie. Yes. I think on motion he should be able
to do everything except try his case.

Mr. Dession. That is right.

The Chairman. Lack of jurisdiction, then, as I under-
stend it, stands -- on lines 81 and 82 -- by common consent?

Mr. Medalie.  Yes.

The Chalrman. What 1s your view with respect to the
statute of limitations?

Mp. Holtzoff. I think that should stand only if it
appears on the face of the indictment that the prosecution is
parred. I think the defendant should have the privilege of
moving to dismiss under those circumstances, but noqbtherwise.

Mr. Dession. 1 SO move. \

The Chairman. The motlon 1is seconded.

(The motion was agreed to.)

The Chairman. Justification.

Mr. Medalie. 1T think that should go out.

The Chairmen. That is out, by conmmon consent.

Entrapuent is out by common consent.

That takes us through to Nos 5.

Now, (3) -- where there is a bar In fact to a conviction
because of impossibility. That is out by common consent, I take
it.

Mr. Robinson. What is the difference between a notlce
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and a motion?

Mr. Dession. Mr. Walte's motion, I believe, would
require that if you are going to assert that as one of your

defenses you give notice of it in advance.

The Chairman. That the defendant did not have the origin-
a1 criminal intent, because of insenity or intoxication.

Mr. Medalie. Insanity we passed on separately.

The Chairman. How about the last sentence on the page: \\
"pny other matter constituting an avoldance or affirmative
defense shall likewise be asserted by the defendant by a motion
to dismiss the written accusation.”?

Mr. Robinson. That is out, in view of the discussion
here.

AN

The Chairmane "The motion to dismlss because of an
affirmative defense shall state the facts end shall cite the

records, if any, on which the defense 1s based." f

Mr. Medaliee. The motion to dismiss, as hereinabove
provided.

The Chairman. "Such motion" takes care of a1l that, and
strike out the gffirmative defense™ -- "the motion to dismiss
because of an affirmative defense" -- and just say #Such
motion", striking out the last seven words in line 91.

The next sentence: nThe defendant may from time to time
file with the court a motion for an order requiring the Govern-
ment to provide & bill of particulars stating further facts

necessary to enable the defendant to prepare his motion to dis-
miss."

Mr. Seasongood. How sbout "from time tTo time"? Can he

do it as often as his fancy suggests?
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Mr. Holtzoffe. I think we should s trike out "from time
to time".

The Chsirman.  Yes.

Mr. Younggquist. T have marked it in my notes to elimi-

nate the whole thing.

Mr. Robinson. The only thing is to bear in mind that
this will be examined very carefully by lawyers all over the
country, and to consider whether we are seeing to it that all
the proper tests are made .

Mr. Youngquiste. Hgve not we done that in an earlier
rule providing for bills of particulars, not only for the
Government?

Mpr sRobinson. TIf it is repetition it should go out.

The Chairman. I do not think it is repetition.

Mr. Medalie. I think you intended this sentence in
(a) of the provisions with respect to alibl motions =--

Mr. Robinson. That would be one of the instances 1n
which it would be immaterial.

Mr. Crane. Is this the only provision with respect to
bills of particulars?

The Chairman. No; but in the other instance it is
directed to indictments onlye.

Mr. Crsne. I 4o not think we need it.

The Chairman. Rule 8, page 2, line 26.

Mr. Youngquist. Thet takes care of 1t in both ways; does
it?

Mr. Holtzoff. I think it does.

The Chsirman. That ijs with respect to indictmentse.

Mr. Crane. What else 1is there?
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Mr. Youngquiste 29 -- line 293 np pill of particulars
likewise may be supplied by the defendant voluntarily, or by
order of the court if additional details are necessary to gilve
notice to the Government.”

Mr. Crene. We questioned that, and there will be a re-
draft of 1it.

™

Mr. Holtzoff. 1 move that we strike out the sentence
peginning with line 9% on page 6.

Mp. Medalie. I second the motlon.

Mr. Robinson. At what point are you providing for a Qill
of particulars for a defendant who wants the information?

Mr. Medalie. If the indictment does not tell him
enough about where he 1s supposed to have been, and when, at the
time the crime was committed, he makes a motion for a bill of
perticulars and states his intention to give alibi evidence.

Mr.Robinson. All right; that 1ine will go out. \\

The Cheirman. By common consent, the sentence beginning %
on line 93 1is eliminated. p

Mr. Dession. Might we take out the language and put it
back on page 2 of Rule 8s "Defendant gives notice of his in-
tention to move to dismiss"?  Because once having gotten this
elaboration of the indictment to base his motion to dismiss --

Mr. Medalie. He can make a mobtion for a further bill of
particulars; he cen always do thate. That is the accepted
practice if it is not adequate.

Mr. Dession. But where the bill of particulers 18
adequate and gives you what you want, but gives you something

that you did not see in the indictment in the first place, and

consequently gives you grounds for motion to dismiss. So why
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could not we say, "notice of the offense alleged, OT to enable
the defendant to prepare his motion to aismiss"?

Mr. Longsdorf. Would you emend that to read "to prepare
g notice or motion to dismiss"? \

Mr. Robinson. Vhere is that added?

Mr. Youngquist. At the end of 1line 28.

The Chaeirman. "Or to enable him to prepare & notice or
motion". (Putting the question.)

(The motion was agreed to.)

The Chairmen. That brings us to (d) on paze 6.

Mr. Wechslere Mr. Chairman, going vack to page 2 of
Rule 8, may I ask whether there remains the point for the bill
of perticulars to be supplied by the defendant to give notice of
the defense which he is asserting? Was not that related to the
affirmative defense provision that went out; and does not the
provision as to notice of insanity or alibi, and any further
provislons that may go in there, meet this? I refer to lines
29 to 32, page 2, of Rule 8.

Mr. Seth. They went out.

The Chairman. I had a note heres *Judge Crane wanted his
own bill of particulars on this, and the Reporter is directed to
prepare it."

Mr. Cranee. How far they can compel a defendent to dis-
close the facts.

The Cheirmen. That is right.

My Wechsler. Of course the discussion today on notice

probably has answered that question and has eliminated the need
for this provisione.

Mr. Holtzoff. Suppose a defense of former jeopardy is
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he prosecution needs some additional

raised by motion, and t

particulars.

e are to be any other affirmative

Mr. Crane. Yes; if ther

defenses, 1 see the point of that.

Mr. Holtzoff. 1 do not think the motion is used very

frequently.
Mr. Crene. A1l I had in mind is that 1 think there is a

point beyond which the Government cannot g0 in fishing for

evidence.

My point is that the

Mr. Wechsler. 1 agree with you.

whole occasion for it may have been lost now, anyhow.

The Chairman. 1 suppose the Reporter will review thet in

checking over the record.

Now (d)e

Mr .Robinson. The word ngffirmative® has been stricken out--

in 1line 98 -- and at any other place where Hoffirmative"” would

appear, &s defining or qualifying the defense.

tgynited States attorney", or do we

TheChairman. Do we S&y

refer to the "district attorney"?
Mr. Holtzoff. "ynited States attorney" 1is the technical

name «

We also use the word “government"

Mr. Youngquiste

throughout the rule. Is that appropriate?

Mr. doltzoff. T do not think so. I think it ought to be

I would use "ini ted

"prosecution", rather than "government' .

states'.

Mr. Medalle. The defendants prefer thet the word

"prosecution" pe used, and they use 5t every once in a while

with subtle effect. They do not 1like the word "government” .
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Mr. Holtzoff. I think the words "United States" are
proper to be used.

Mr. Robinson. 1 should state to the committee that that
question has been carefully congidered. We may be wrong in our
conclusions. Ve considered "government®, "prosecution”, and

"United States attorney"; and one by one they were eliminated
until we ceme down to "United States attorney". The statute
seems to use "district attorney"; but I understand that the
Depar tment of Justice uses "United States attorney", and some
States use "United3tates attorney".

S¢ the Reporter's office is satisfied that the proper
sppellation for the United States attorney would be "United
states attorney”.

Mp. Dession. How about specilal assistants to the
Attorney General and speclal attorneys?

Mr .Robinson. Would not he then act as an gssistent
United States attorney?

Mr. Holtzoff.  No.

Mp. Youngquist.  There is another item for definition,
it seems to me.

Mr. Medalie. The statutes use the words "Unlted Stztes
attorney" and "district attorney", and yet the certificate of
appointment of a United States attorney 1is "the attorney of the

United States in and for such and such & district."

Mr. Seth. should not we use "attorney for the United
States"?
Mr . Youngquiste What bothers me is the use of the word

"government" .

Mr. Glueck. On page 7 you have an instance of the use of
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the word "government".

Mr. Robinsone. Probably that would be the place to use
"gttorney for the United States".

The Chairmane. We have two questions. One is whether
we shall use the word "government" or the words "United States"s
It does look a 1little heavy to use the words "United States'.
Every one Knows what 1t is.

Mr. Longsdorf. If we use the word "government", I think
we should capitailze it.

Mr. Crsne. When we make speeches for the Government we
say "We, the people'. It 1s the United States.

Mr. Holtzoff. I like the 1des of using the words #gnited
States".

lir. Crane. There are S0 many different kinds of govern-
ment, end it is used in so many connections. It does not make
eny difference to me, but the dignified way is "for the United
States".

Mr . Robinsone. I think we will get into the same trouble.

The Chairmsn. Can we use "United Stetes" alone, OT must we
say "United States of America"?

Mr. Holtzoff. Not necessarily.

Mr. Medaliee. After all, there 1s the U.S.S.R.

The Chairmen. EVery subpoena bears the words "United
States of America®. I do not 1ike all these capitalse.

Mr. Holtzoff. Why not say "prosecution"?

Mr. Robinson. Mr. Medalle cave the snswer to that.

The Chalrmen. Yes; Mr. Medalie's answer 1is very sound.

Well, gentlemen, let us discuss this at lunch.

Mr. Glueck. It is common to S&y, the prosecution can
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prove'. It sounds almost like "the persecution".

Mr .Medalie. That is the reasoh.

(Thereupon, 8t 12.30 o'clock peMs, & recess was taken

until 1.30 ofclock Pelte, of the sanme Gay.)
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APTERITOON 3233104

The proceedings were resumed at 1:30 o'clock P. M., at
the expiration of the recessS.

The Chairman. We were up to ltem 18 on 1line 97. Is there
any comment on that?

Mr. Medalie, You want the word "reply" there?

Mr. Robinson. I do not.

Mr., Holtzoff. I do not think we should have "peply".
1 do not think the United States Attorney ought to be required
to reply to a motion; just go to the bar and argue it. I do
not see any need for any\document known as a reply.

Mr. Robinson. Did we not prettywell settle that by >
"answer and reply,” two or three things?

Mr. Holtzoff. I think so. I think we did.

The Chalrman. Does that strike this whole gection out,
Mr. Robinson?

Mr. Robinson. Let me have the page.

The Chairman. TFage 6.

Mr. Robinson. That 1is (a)?

The Chairman. (a).

Mr. Robinson. Yes. Well, nowv, the way we find it working
in the alibl notice cases 1is that frequently & case is ended by
the government's conceding that the alibl 1is good, and therefore
the defendant 1is discharged, the indictment dismissed. Now,

1 think it would be well for us to have some provision of that
gsort here.

Mr. Holtzoff. The government just consents to the motion
being granted. You do not need that in the rule.

The Chalirman. What 1f the government does not consent?
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Mr. Holtzoff. Then you have & hearing on the motion, but
you do not have to have & reply. Of course, 1f it is alibi it
ig a little different; a1ibi would be tried at the trial; but
if you mean such motions as g0 to the jurisdiction, that 1s
1ike former jeopardy.

Mr. Robinson. AS 1 would see 1t, what 1is left of it,
(a), we had petter knock out "peply" there in 97 following
"(da)," before "Motion by the Government. The United States
Attorney upon investigation of the defense alleged in the
defendant's motion--" Strike out "to dismiss". --'may file
s reply in opposition to the defendant's motion."

Mr. Medalie. I do not think you need any of that,
pecause it is 1like any other motion. If In a civil case 1
move for a bill of particulars or for the examination of a
party or & witness, and my adversary consents to 1it, does not
oppose, that 1s all there is to it.

Mr. Robinson. HoW sbout the second clause, 'a reply in
opposition," striking out the word "preply"?

Mr. Medalile. Well, he may always oppose the motion, and
the way to opposée a motion is DY answering affidavits.

ir, Robinson. All right. What about the next gentence?
Do you think there is anything necessary in it?

Mr. Dean. 1017

Mr. Robinson. Yes.

The Chairman. Yes.

Mr. Holtzoff, should not that come out completely?

Mr. Longsdorf. "motion."

Mr. Holtzoff. Does not this duplicate a provision weé have

already had? Motion for bill of particulars. As far as the
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second sentence i3 concerned, T think that should go out, too.
The Chairman. Is it not covered by page 2 of Rule 82
Mr. Holtzoff. That is what I think.
Mr. Robinson. That is that same, beginning with 26, 29.
Mr. Dean. In 1ines 29 to 32 on page 2?
Mr. Roblinson. I think ve could provide for it there if it
is not already covered.
The Chalrman. I think sO. .
Mr. Robinson. ves. All right. d@iﬁﬁiﬁﬁ”to amend; 1s
that covered somewhere?
Mr. Holtzoff. I think that ig covered somewhere, 1s it not,
apout amendment?
Mr. Roblnson. If it is not, vé can cover it gomewhere else.
Mr. Crane. Yes.
Mr. Robinson. a1l right.
Mr. Holtzoff. This is not the proper point at vhich to
cover amendments, anyway.
The Chalrman. Make & note that that will be somewhere with
the accusatlion.
Mr. Roblnson. Well, yes. All right. There 18 a separate
civil rule along amendments.
The Chalrmarn. Tt may go in that, and the saume with 107.
Mr. Robinson. Yes.
Mr. Holtzoff. 1 think you 4o not need the first sentence
on page T, either.
Mr. Medalie. There is another point.

Mr. Longsdorf. 1 did not hear. What did you do with those

two words "written accusation" in line 105, page 6?



Mr. Robinson. We think we can 1et that go out and take
care of whatever may be desirable from 1t at another place.
Mr. Longsdorf. The whole thing is out?
The Chairman. Oout here. Bring i1t in somewhere under
"gmendments. "

Mr. Medalie, Now, the next sentence beginning with the
word "If" on 109: 1 do not think you need that, particularly
the middle portion of 1it.

Mr. Holtzoff. 1 do not think we need any of 1%.

Mr. Medalie. Tt says if the United States Attorney's
written reply to the defendant's motion is considered by the
court to be insufficient. of course the defendant's own papers
may be i{nsufficient or unpersuasive.

The Chairman. Is not the whole sentence beginning on 109
unnecessary?

Mr. Dean. Right.

The Chairman. Is that not what the court must do?

Mr. Dean. Right.
Mr. Crane. Could not do anything else.

Mr. Youngquist. 1 think the whole sentence is unnecessary.

Mr. Robinson. S0 do I. I do not think there i1s any doobt
about 1t.

Mr. Longsdorf. Is that out?

Mr. Robinson. Yes.

Mr. Longsdorf. And the one beginning on 107, did that g0
out, too?

Mr, Holtzoff. Yes.

Mr. Robinson. What about 113? According to Mr. Dean's

report on the California effort to separate the g1ssue of the
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insanity defense into a separate hearing from the other, probably
we should not wish to provide for it.

Mr. Holtzoff. I think--

Mr. Robinson. (Interposing) Pardon me just a minute,

Mr. Holtzoff. Let me finish up. I want to get Mr. Medalie's
motion then at the same time, if you will excuse me, but

Mr. Medalie I understood suggested there might be some of

these motions which would require a hearing. Is that right?
Would you want to specify here, Mr. Medalie, what they should be?

Mr. Medalie. They would relate to what 1s covered by
pleas in bar or pleas in abatement under the old practice.
Now let us 1limit 1t, say, to double jeopardy.

Mr. Crane. Say 1t was specified, The others all involved
something connected with the mein crime.

Mr. Holtzoff. The defendant is entitled to a jury trial
on the issue of double jeopardy under some Supreme Court deci-
sions.

Mr. Crane. What 18 that?

Mr. Holtzoff. The defendant is entitled to & jury trial
on the issue of double jeopardy enen»&fftt—strikes—separ&hﬁhrr‘
that is right, isn't 1t?

Mr. Longsdorf. Yes. There 1is a decision by Judge Murray
in the Ninth on that, & number of years &go, but 1t was nbt
necessary for him to say that. He said that 1t did not do any
harm to have tried them together, but he felt the proper way
would have been tO impanel a different jury to try the special
plea 16 bar.

Mr. Holtzoff. But this sentence beginning on 1ine 113
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has a function to perform, and it seems to me i1t ought to stay
in, because suppose the defendant pleads double jeopardy
affirmatively under the rule ve adopted this morning, and he
asks for a separate hearing on it. He would be entitled to &
jury, and this sentence would cover that situation.

Mr,., Crane., The only thing, it is probably too broad,
because you are going to have notice now of the aiibi and
notice of the insanity. Would that also cover that?

Mr. Dean. It would also cover the question of fact
raised by a plea in abatement. Where you railsed the question
of things that happened in the grand jury room you would have
to try that out some way.

Mr., Holtzoff. You are not entitled to a jury trial as
to that.

Mr. Medalie. No.

Mr. Holtzoff. But you are as to & plea in bar.

Mr. Dean. 1 am just talking about this sentence here. 1f
you will read it you will see that it does cover that situation.

Mr. Holtzoff. Yes.

Mr. Crane. ToO broad.

Mr. Holtzoff. Perhaps it needs rephrasing in order to
provide that the defendant will have a jury trial on those
jssues on vhich he is entitled by constitutional right to
trial by jury, but not on others.

The Chairman. May we 1eave that to the reporter?

Mr. Glueck. Yes.
Mr. Medalie. I think s0.
Mr. Robinson. I am glad to have that recommendation.

You do not care to 1ist anything, Mr. Medalie?
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Mr. Medalie. Of course I assume that double jeopardy,
immunity, pardon, would certalnly come within the plea-in-bar
categories. I do not know what else comes there.

Mr. Crane. Dealing with questions of ldw, 1 suppose.

Mr. Robinson, In line 115 Mr. Youngquis?t raised the
question about using the term "request of the government. "
Wes it decided that you would vish to have "the attorney for
the United States," and do you wish to decide that?

Mr. Holtzoff. The chairman has something to say on that.

The Chaiman, I feel that if you use "of the United States”
you have no right to use 1t unless you use the namé of the
country, "United States of america," and that is & mouthful,

Mr, Crane. 'The government” is all right.

Mr. Robinson. Leave "the government." Very well.

Now, the next sentence.

Mr. Longdorf. Only that has a capital on it.

Mr. Holtzoff. I do not think so.

Mr, Youngquist. No.

Mr. Dean. A person.

Mr. Longsdorf. A proper name.

Mr. Youngquist. But it 1is not & proper name. “phe United
states of America” is a proper name.,

Mr. Longsdorf. Yes, but "the government” to substitute
for that is also a proper name in the print shop.

Mr. Holtzoff. If you spell "government” with & cap, you
ought to Spell’ﬁefendant"with a cap.

The Chairman. "Phe court."

Mr. Crane, Surely; you have to make them equal in the law.

Mr. Longsdorf. There are no signs of that rule in the
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print shop. You do not want to spell "rederal® with caps.
It clutters up the page with capital letters.

Mr. Holtzoff. The Government Printing Office alvays
capitalizes "pederal.”

Mr. Robinson. Do you wish to have that sentence in 115
1eft in?

Mr. Holtzoff. I think that is not necessary. )

Mr. Rcbinson. You want to vithdraw it, do you?

Mr. Holtzoff. A11 it says 1s that the judge must declde
the motion.

The Chairman. 1 think it will tie that preceding sentence
up vwhen it is revised.

My, Robinson. A1l right. The next is 119:

n1f the court overrules the defendant's motion, it \\\
1
snall also enter in its order a provislov that the facts--"f

Now, at this poirt 1s where we try to put the teeth in //
this asdvance-notice and other types of pleading of what ve dild
call affirmative defenses, 1t has peen found in the application
of the alibi-notice l&v that some judges are quite timid in
upholding the requirement that the defendant may not introduce
evidence of which he has not given notice, even though he cannct
make & showing of surprise or anything of that sort.

I believe frow the experience of the states with the
alibi-notice type of procedure that there 1is not much use for
us to provide for alibi notice or jpsanity notice, any other
type of advance nctice of & defense, unless we 40 accompany
that with some pover in the court to uphold 1t, and our problem
is how to provide for the pover of the court.

This 1ine 119 sentence begins, "If the court overrules the
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defendant's mection, it shall also enter in its order a provision
that the facts estsblished on the hearing shall be taken as
proved at any gubsequent trial by the defendant's motion to
dismiss."”

Mr. Holtzoff. No, but we decided that alibi would not be
tried in advance Or jnsanity tried in advance. Those notices
are notices as to evidence produced at the trial.

Mr. Robinson. S0 this will not apply.

Mr. Crane. Then,as to the others, if the defendant fails,
nothing need be sald, as though they never existed: double

b jeopardy, varrant, pardon. If he fails, they never existed,
so you have not got to have anything of that kind.

Mr. Dean. And if he wins, the case would never go Onho

Mr. Crane. I think you would be gafe in striking it out.

Mr. Youngguist. One thought occurs to me in that connec-
tion. You could, for instance, make it optional with the
defendant to plead double jeopardy in advance, and that would
not necessarily preclude him from interposing that defense OO
the trial of the general issue, would 1t?

Mr. Robinson. That is right.

Mr. Holtzoff. That is fair enough, is 1t not?

Mr. Youngquist. ¥s, it 1is. 1 think it 1is, Yyes.

Mr. Longsdorf. I should lixe to question the phrase "or |\
other judiclal consideration.” It seems to me that takes &
pretty large excursiocn into the law of res ad judicatsa.

Mr. Glueck. Are you catting that out?

Mr. Robinson. Roth sentences out.

Mr. Glueck. Roth sentences out?
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Mr. Longsdorf. Yes, both sentences out.

The Chairman. In 1line 125 that 1is poor styie. Would it
not read a little bit better 1f we said "not in compliance in
good faith"?

Mr. Robinson. We considered that, and maybe we Were wrong
in putting 1t in thils vay. 3ome adjective.

Mr., Medalle. Why should good falth determine that? In
perfect good faith the district attorney might give you a blll
of particulars, put it would be inadeguate; you would still be
entitled to relief. Good raith should not pe the sole issue.

Mr. Robinson. Could we trust the court tobe able to
distinguish whether or not it should take this action? Ve might
just say he should make such orders as are Just. This 1s copled
from the civil rule in part.

Mr. Medalie. Yes.

The Chairman. Your idea would be to eliminate the tvwo’
words "good faith"?

Mr. Medalle. Yes.

Mr. Holtzoff. I think he 18 right sbout that. It is &
factual guestion which you determine by inspection of documents,
whether they comply with the court'!s order.

Mr. Medalile. The question is not whether the district
attorney 1is & nice boy but whether the defendant gob what he
is entitled to.

Mr. Robinson. Again that is based on the experiences of
our courts, and it 1s with the alibi defense. I think even
we use that by way of analogy, experience on it here, and there
hes been some tendency bto evade the requireménts of the statute

with regard to proving or with regard to £11ing your information.
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S0 that 1s the only reason for it., If that is not a sufficient
reason, it should go out.

Mr. Dean. It would not be a sufficient reason, though,
since in fact alibi or insanity is now simply & notice; and
if any of these statute rules, it seems tc me, &sre to apply to
those situations Vve ought to tie them right in with alibil and
insanity. This pefers to pleadings or bills of particulars,
neither one ofpwhich applies to i{nsanity or alibi.

Mr. Robinson. We have not drafted our provision with
regard to insanity and alibi as yet, have ve? I think we are
under instructions to prepare something on that by way of
notice.

Mr., Dean. Notlce; right.

Mr. Glueck. Notlce merely.

Mr. Robinson. We have understood, too, that there will be
the power 1in the parties, in the government or the defendant,
to require additional notlce to bve given or sdditional informe-
tion by the regpective sides. So this is largely a matter of
instructions on how we may make the alibi-notice and insanity-
notice requirements effective--ngt aﬁ»this point, undersfand,
but where Ve shall deasl with them.

Mr. Dean. Well, my point 1s: If it is designed to apply
to this, too0, why 4o you not specilfy thatif at any time the
court conslders that the notice of allbi or insanity 1s insuf-
ficient then 1t may do so and 80? 1f, on the other hand, it 1s
designed to apply generally to all pleadings and bills of
particulars, that 1is something else.

Mr. Robinson. well, that would have to be done, of courseé.

There will have to be a distinction, in view of the vote taken
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this morning.

Mr. Holtzoff. Should not the word "sleadings" go out in
1ipe 124? I thought we Were not using the word "pleadings,"”
in the light of the decision made yesterdaye.

Thg Chairman. That is right.

Mr., Dession. I am wondering.

Mr. Youngquist. Motions or bills of particulars, maybe
not.

Mr. Holtzoff. Yes.

Mr. Robinson. All right. Let us substitute for "notices"--

Mr. Holtzoff. (Interposing) or bills of particulars.

Mr. Youngquist. "Motions."

Mr. Robinson. "Motions."

Mr. Holtzoff. "Motions."

Mr. Robinson. 'Or bills of particulars." All right.

Mr. Dession. Mr. Reporter, do we really need this section?
The power to order a bill of particulars or anything else of that
nature would require the power to keep on ordering it until a
sufficient compliance nas been had, would 1t not?

Mr. Robinson. Perhaps you are right on that.

Mr. Holtzoff. I think ve shou;d have services

Mr. Robinson. The effort was made to make the procedure
quite definite, at 1east for our consideration, and now we can
cut out, rather than we could have added.

Mr. Crane. We are going to take that out, then, on 1237

Mr. Longsdorf. 12% onward goes out.

Mr., Robinson. I think so.

The Chairman. IS8 there not a danger of some district judge
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thinking he may not have this power?

Mr. Holtzoff. I rather doubt that. It is inherent, it
seems to me, if you order a bill of particulars and the bill of
particulars does not comply with your order, that you could
require a further bill.

Mr. Medalie. No, it does not stop.

Mr. Holtzoff. It does not do any harm to leave it 1n.

Mr. Robinson. My thought was to put it in in our regular
bill-of-particulars place; we are planning to have & bili-of-
particulars general provision for that.

Mr. Crane. I think 1t is gelf-evident, if a judge makes
an order, that it has got to be complied with. We have not got
to say that the defendant must obey the order.

Mr. Holtzoff. No.

The Chairman. All right. Let us leave it out here, then.

Mr. Robinson. Now, even though this sentence beginning
on 1line 127 is left out here, it touches on the problem I men-
tioned & while ago: What shall the court do in order to make 1its
orders effective?

Mr. Holtzoff. Should not this sentence be transferred to
the rule that you are going to draw cnotice of alibi and notice
of insanity?

Mr, Dean. I think so.

Mr. Holtzoff. Logically.

Mr. Robinson. Where would we be 1eft on double jeopardy
then?

Mr. Holtzoff. Well, I do not see how that applies--oh,
well, how would that apply, say, to double jeopardy?

Mr. Robinson. Well, we are going to have a separate hearing
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on it, with the possibility of--

Mr. Crane. (Interposing) Well, if it is found in the
defendant's favor, that ends the prosecution. If it is found
agalinst him, it does not end the prosecution. The only thing
is, he cannot try it over again in the main case. Do you
think it necessary to have it so gtated?

Mr. Youngquist. I think the only place that is going to
arise is in connection with A@K insaenity and alibi.

Mr. Holtzoff. That is why I think 1t ought to be trans-
ferred into that rule.

Mr. Robinson. A11 right. Ve will check 1t with that in
mind, see if 1t cannot be transferred to insanity and alibl
defense, or notice. 132 perhaps 1s unnecessary.

Mr. Holtzoff. I think you ought to add something there.
This is the way 1t 1is now: "No order of the court, however,
shall be deemed toO jnterfere with the assertion at any time
of the defense of lack of jurisdiction." T think that is 0. K.,
but you also ought to add "or of failure of the accusation to
gset forth an offense." That should never be waived.

Mr. Medalie. But 1t never is waived if there is no
jurisdiction.

Mr. Holtzoff. Beg pardon?

Mr. Medalie. There i{s no jurisdiction. You cannot confer
jurisdiction by moving for an order in the case, can you?

Mr. Robinson. No.

Mr. Hoitzoff. I think this sentence is intended to convey
the thought that nothing that may be done will waive the right
to raise the defense of lack of jurisdiction.

Mr. Robinson. At any time.
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Mr. Holtzoff. At any time, but I think the same rule ought
to apply to the defendant's right to raise the point that the
indictment does not charge a crime.

Mr. Medalie. Well, that is still the law, 1s it not?

At the trial you can ralse that question, though you never made
a motion.
Mr. Deen. That 1s right.

Mr., Medalie. The reason you make & motion is that you do
not want to have the wait, to wait for a trial, and you do not
vant to have to stand the uncertainty of trial.

Mr. Holtzoff. But I think it is & good thing to provide
for that, Mr. Medalle. Now, the civil rules specifically pro-
vide that fallure to make such & motion before trial does not
waive any point of lack of jurisdiction or gufficiency of the
complaint. Now T think this i1s one point where there ought to
be a corresponding provision in the criminal rules to safeguard
the defendant's rights.

Mr. Medalie. I do not think you need 1it. You cannot amend
ansvwers, counterclaims, and you cannot amend indictments.

Mr. Youngquist. That is all true.

Mr. Longsdorf. You can waive any jurisdiction except the
capacity of the court to entertain that gind of a civil sult.
You can waive the venue.

Mr; Medalie. You can waive venue but not jurisdiction.

Mr. Longsdorf. Well, you cannot walve jurisdiction. You
are correct in making the distinction, but a 1ot of people fail

to do it.

Mr. Robinson. This sentence was put in here not with the
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idea of adding anything to the legal rights of the partles, or
anything of that kind, but just to show anyone who might other-
wise object that the point of jurisdiction was not overlooked.

Mr. Longsdorf. Oh, I gquite understand that.

Mr. Holtzoff. I think the sentence ought to go out or be
enlarged.

Mr. Robinson. I cannot agree with your enlargement,

Mr. Holtzoff. I am not sure. Are you considering the possibility
of defects that can be cured by verdict, and the fact that

during the progress of trial certain defects in the accusation

are considered to be waived if there is no motion to quash or
anything like that?

Mr. Holtzoff. I am not talking about that. I am talking
about failure of the indictment to state an offense. I think
that is fundamental.

Mr. Longsdorf. But it does not waive jurisdiction.

Mr. Holtzoff. Suppose the indictment does not charge a
crime.

Mr. Robinson. That is still my point. You are femiliar
with the rules, areyou not, that even defects in the accusatlon--

The Chairman. (Interposing) Let us not argue this., Ve
have a motion. All those in favor of the motion to strike the
sentence will say aye.

(There were a number of ayes.)

The Chairman. Those opposed will say no.
(There were a number of noes. )

The Chairman. How many noes were there?

(There was a show of hands. )
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The Chairman. One, two, three, four. The ¢;c3 3eem to \
have 1lt. The ayes have 1it. ,

Mr, Longsdorf, I think there 1s a latent ambiguity in that
last sentence.

Mr, Holtzoff. Well, but there, 1f we are silent on the

" point and we give the defendant the opportunity to move to
dismiss, somebody may contend at some time or other that fallure
to take advantage of the opportunlty of the rules of the court
is a walver of hils right. I think it 1s necessary. You are
probably right, but the polnt 1s that some judge might sometime

" hold that way, and 1t would be a wise safeguard.

Mr, Medalie. I think 1t is better to assume that the

jﬁdges will--

Mr. Holtzoff. Beg pardon?

Mr, Medalie. I think it is better to assume that the
judges are fairly good lawyers and will not make any great
mistakes. Suppose you charged a man with mail fraud, or
attempted to in an indictment, and falled to allege a scheme
to defraud, or what you did allege certainly was not a scheme
to defraud. Let us go to the extreme: that in that indictment
you charge a scheme to defraud, that is, to pay a man less than
the goods were worth, and nothing else; no false representations.
Suppose a motion were not made. A man goes to trial. I think
the judge would dismiss the indictment.

Mr., Holtzoff. I think he should, but it seems tc ne--

Mr, Medalie. (Interposing) If he does not, he is trying
a casc where there 1s no Indictment, practically.

Mr., Holtzoff. The only point is thls: that 1if you are

going to safeguard the right to raise the point of lack of
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7 jurisdiction, you by your silence do d&ﬁ imply that he walves
the insufficlency of‘the indictment,

Mr. Medalie. Look: jyou are dealing with jurisdiction.
I have always understood that that cannot be waived.

Mr. Holtzoff. That is right.

Mr. Medalie. The Jjudge has no power.

Mr., Holtzoff. That is right.

Mr. Medalie. The court has no power. The case 1is not

.there. It is no court for purposes of that case, and your
gsilence does not give a power that it does not possess.

Mr. Holtzoff. Then, your thought is thét the whole
sentence ought to go out?

Mr. Medalie. I do not think we need 1it.

Mr. Holtzoff. I should not mind that so much, My point
was that if that sentence stands you also ought to safeguard
the defendant as to failure of the indictment.

Mr, Medalie. Well, I raise the gquestion. I move that
'that sentence be stricken.

Mr, Holtzoff. I second the motlomn.

Mr. Youngquist. May I suggest that for the sake of uni-
formity with the civil rules it might be well to leave it in
here, expanded as suggested by Mr. Holtzoff, even though 1t
may not strictly be necessary.

Mr. Medalie. There 1ls a reason for putting these things
into the civil rules, particularly as to the sufficiency of a
pleading, in viev of the fact that--

The Chairman. (Interposing) That brings us to section

(e).
Mr. Robinson. That ought to be harmless enough to meet
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everybody's ideas. That happens to parallel the civil rules,
too., You notice Rule 8, too, to the left, of the civil rules.

"mgch averment of & pleading shall be simple, concise, and

direct. No technical forms of pleading or motions are

required.”

Do you want that "sleading" cut there, Mr. Holtzoff, too?

Mr. Holtzoff., 1 suppose it should be.

Mr. Robinson. Well, now, wailt a minute. Is an indictument
a pleading?

Mr. Holtzoff; Yes. FNQ’ I suppose that can stay there.

Mr. Robinson., Better leave it.

Mr. Holtzoff. Yes.

Mr. Youngquist. Why not simply say "pleadings” instead
of "Each averment?

Mr. Holtzoff. That is a good idea., This was just copled
from the civil rules, I guess.

Mr. Longsdorf. Strike it out.

Mr. Youngqulst. "pleadings shall be simple, concise, and
direct.” Or perhaps you should say "pleadings and motions."

Mr. Robinson., I was trying to follow your recent suggestion
there, that we follow the civil rules on points of this kind.
You notice the civil rules: this is just exactly the words
the civil rule.

Mr. Youngquist. Well, yes. No, I 4id not mean--

Mr, Robinson. Do you think there 1s reason for changling

1t here?

Mr. Youngquist. I did not mean the words. I mean the

gsubstance.

The Chairman. This igs a copy of the civil rules.
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Mr. Holtzoff. This ig a copy of the civil rules.

Mr. Longsdorf. Yes.

Mr. Glueck. I do not think it mages much harm either way.

The Chairman. All right. Now, what sbout section (2)?

Mr. Holtzoff. I have oné suggestion about section (2).
The last sentence on DPage 9 I have a question about. That
permits the court to require the government to elect as betveen
counts of an indictment, and that would introduce a technicality
that does not now exist.

Suppose & man is indicted on 2 large number of counts in a
maeil fraud case. I do not think the court should have authority
to say to the district attorney, '"Wed 1, you have got to elect
as between these counts.”

Mr. Medalle. That deals with a very practical experience.
The provisions of 8 (e) (2) are now the law of New York, and
they work very, Very well. Now, in practilce in the jury trials
before competent judges 1ixe Carl Nott, where there are many,
many counts, each stating another episode on which the defendant
can get another ten years, and he is going to get about 60 if
he is convicted on six, and he can even get convicted on 20,
it gets confusing to the jury. Now, the judges have had this
practical experience. One of the greatest criminal judges 1is
Carl Nott, just retired, General Sessions. It was a matter of
practical experience for him to say to the district attorney
and to the Jjury, "Now, look. You don't need any confuslon.

Let us take out three, four, five of these counts. They are
all duplicates of each other, and the case will fall anyhow
unless the district attorney has proved st least these, and if

he establishes these he has enough. Now the jury will be able
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to follow it, and 1t can g0 to the jury on these flve or six."”

That is the situation that I assume brought about the
writing of that particular provision in this subsectlion.

Mr. Holtzoff. Yes, put the way this is worded this
situation may confront the United States Attorney: Suppose
we have a mall fraudﬂcase, and you have, say, ten counts, one
for each 1ndictmenﬁ< and suppose under the way this is worded
the judge could say to you, Well, now, you elect three counts
out of the ten,'" and you elect three, and you do not prove those
three. Then where are you?

Mr. Medalie. 7You will not elect the three that you do not
prove. You elect the three that you can prove.

Mr. Holtzoff. Yes, but what is the desirability of giving
that authority that does not now exist?

Mr. Medalig. Simplification. It does exist in fact,
though not in law.

Mr. Holtzoff. Where it is done by mutual agreement.
Practically, the United States Attorney goes ahead and does 1t
at the suggestion of the court, but if the United States Attorney
declined to do 1t the court could not compel him to.

Mr. Medalie. No, pbut the judge can do it himself by the
simple expedient of submitting only & few counts to the jury.

Mr. Holtzoff. Oh, ye€S.

Mr, Medalle. 5o that they can understand the case.

Mr. Holtzoff. But do not forgeét that there are some judges
who are not as good as some of the judges in the Southern District
of New York.

Mr. Medalie. Then they will not exercise it.

Mr. Holtzoff. Yes, but we have the other type of judges who
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try to exercise too much authority; there is that type of
federal judge.

Mr. Medalie. Yes, that type c¢f judge will do that, and
I have seen one of them do it. They will say, "Well, I guess
this is a case, but this is too trivial to be a mail fraud
case. This ought not to go to the jury. This does not belong
in this court." What are you going to do about 1t?

Mr, Dean. Doss not the pruning process take place later on
when you go to submit the counts to the jury?

Mr., Seth. That is right.

Mr. Medalie. Well, this is the time 1t is done. I assume
that is intended.

Mr. Dean. I assume it is not.

Mr, Holtzoff. Not the way it is worded., I should not
object to that limitation. The way this phrase 1is worded I
thought it was at the opening of the case.

Mr. Medalie. In other words, you agree that this is
practical, then, should be within the power of the judge?

Mr. Dean. Yes.

Mr. Holtzoff. Yes.

Mr. Medalie. But you do not want to exercise it until the
case goes to the jury?

Mr. Holtzoff. Exactly.

Mr. Medalie. Or at the close of the government 's case?

Mr. Holtzoff. Yes.

Mr. Medalie. I would go aleng with it.

Mr. Robinson. Let us compare that with 42 . I can read

that briefly:
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9 "phe court in furtherance of convenlence or to avoid
pre judice may order a separate trial of any defendant, or
of any separate lssue or of any number of defendants or
issues.”

That would seem to take care of the case before trial,

Mr, Medalie. Yes.

Mr. Robinson. So this would be during trial.

Mr. Holtzoff. No.

Mr. Dean. No.

Mr. Medalie. At the concluslion of the government's case.

Mr. Holtzoff. At the conclusion of the government's case.

Mr. Robinson. That is right. Well, that is where an
election nearly always 1s made.

Mr. Medalie. Yes, but I should not 1imit it to an election.
I would give the court s reasoneble amount of discretion to
avold confusion to the jury, even though election is not neces-
sary.

Mr. Holtzoff. Suppose we leave it to the reporter to
rephrase this sentence in the light of this discussion.

Mr. Robinson. Very well.

Mr. Holtzoff. Would that be satisfactory? |

Mr. Robinson. If you are sure you understand vhat you

want, Mr. Holtzoff, we can confer sbout that later.
Mr., Holtzoff. Well, the thought is that this authority

should be limited to the close of the government's case or the ;

close of the entire case, with the discretion 1in the court toA/
make & selection himself. /
The Chairman, That would be at a different place 1in the

rules.
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Mr. Dean. That is right.
The Chairmaen. Rather than in the pleadings.
Mr. Holtzoff. I think 3o0.

The Chairman. Then if there 1is no objection that will

stand. Is there anything else?
~
Mr., Medalie. I think you might add the words when you do )
this, "in the interest of simplifying the issues.” /
Mr, Robinson., Yes.
Mr. Crane. Well, vwhy put any reason in it at all?
Mr. Medalie. Well, because that is the court's guide.
Mr. Crane. Which would contribute to a fair trial.
Mr. Medalie. All right. T agree. You are right.
Mr. Crane. Surely. "Suppose the defendant and the
government "--that is preaching; I do not 1like that.
Mr. Medalie. All right. That is unanimous,
The Chairman. I think, gentlemen, we have disposed of 1it.
Mr. Medalie. Oh, I want to ask one question here: Does
this subdivision completely take care of the existing statutory
regulations on that subject as to joinder and consolidation?
Mr. Robinson. Yes.
Mr. Holtzoff. No. You have another rule on joinder. There
1s another rule here on joinder.
Mr. Medalie. Well, that 1s joinder of defendants.
Mr. Wechsler. On parties but not as to counts.
Mr. Medalie. But I mean as to joinder of counts and
consolidation.

Mr. Robinson. You are confused. Well, joinder of counts.

Well, consolidation for trial is taken care of under 42(a).
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Mr. Medalie. Well, you have here, “"The court may order
written accusations to be consolidated for trial.'

Mr. Robinson. That is right. This is on joinder of counts.

Mr. Medalie. Then had we not better take out the consolida-
tion provision and leave that to the consolidation provision
which comes later?

Mr. Robinson. I should like to defer that until we come
to 42 and see what we get.

Mr. Longsdorf. Do you want to put the joinder of counts
down into the consolidations for trial, or walt?
Mr. Robinson. I did not hear your question.

Mr. Longsdorf. Do you mean to put the joinder of counts,
the making of several counts--I did not understand--down in or
near to the rule on consolidations for trial? Did I understand
that wrong? I did not hear distinctly.

Mr. Robinson. What we vere talking about, considering 1t
1n connection with 42, Rule 412 on "Consolidation; Separate
Trisls," was that vhen we come to that we can come back and
congider the two together.

10 Mr. Longsdorf. Oh, yes.
Mr. Holtzoff. Do you not have esnother rule on joinder of
senarate counts? Joinder of defendants in the same count?

My, Medalie. That is different.

Mr. Robinson., Yes, that is different.

Mr. Medalie. And yet all of them could be put together,
and lewyers would look for them at the same place.

Mr. Holtzoff. I think so.

Mr, Robinson. There again, while I do not want you to hear

me speak of the civil rules too often, at the same time I think
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we agree we ought to regard them all the way through, and I am
following out the arrangement of the civil rules with respect

to separating these two comparable peints. So 1f you will
check the civil rules provisions and these, you will see that
iawyers whe have become accustomed tc questions of jolnder

of parties, joinder of paragraphs of their claims, and so on,

in civil matters, will find that this arrangement is in criminal
matters comparable to what we have been accustomed to in civil
matters as far as such a parallel can be worked out, and I think
it is falrly close.

Mr. Wechsler., Do I understand that the answer of the
reporter to Mr. Medalle's question was that thls provision is-
not intended to change the present law with respect to joinder
of counts except charges of separate crimes made in one indict-
ment?

Mr. Robinson. If he is referring to the federal statute
of 1852 or 'S4, this provision is not based squarely op that
statute; that is, it does not copy the words of the statute.

Mr, Wechsler. May I ask, then, if there be a conslderation
of the differences, if any, and the results, because I think
that is a very important question.

Mr. Robinson. Yes, that has been conaidered quite carefully,
Mr. Wechsler, and I regard this rule as a little broader than
the statute.

Mr. Wechsler. In what respect, may I ask?

Mr. Robinson. If you will just take the statute and take
this rule and go down through 1t word by word you will find it,

I bhelieve.

Mr. Dean. Is the statute set forth here, the present statute?
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Mr. Wechsler. Yes.

Mr. Robinson. Yes.

Mr. Wechsler. It is in on the left-hand side.

Mr. Longsdorf. The court has found some fault with the
verbiage of that old statute?

Mr. Robinson. No, it was not based on lack of respect for
that statute.

Mr. Longsdorf. No, no, but I say was not the old statute
in one or more cases eriticized as being a little bit difficult
of understanding, incomplete?

Mr. Robinson. Well, I do not know about that.

Mr. Longsdorf. 1 am not sure.

Mr. Robinson. We have not run into much objection to the
old statute. Here 1is vhat was done in complling this section
of this rule. Csalifornia nas a very good jolnder statute, aﬁd
one or two other states. New York's so-called Dewey joinder
statute under which the Luciano conviction was made, and some
other rackets were broken up there, was also considered. So the
source of this rule--

Mr. Dean. (Interposing) Mr. Medalie, I can find it for you.
Tt is opposite Rule 2.

iy, Medalie., ©Oh, vyes. Thanks.

Mr. Robinson. This rule is based on the present federal
joinder statute, the California joinder statute, and the New
York State joinder statute, end all three were considered in
the drafting of the rule. I have not examined each of the
other three statutes. I think you will see vhat the effort was

designed to attailn. I do not kxnow that 1 can g0 into it word

by word.
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Mr. Longsdorf. As I recall the federal statutes here,
there is nothing in the federal statutes, 557, that provides
for separation of trials. That was left to implication. You
put it in expressly.

Mr. Holtzoff. The federsal statute does not say when there
may be joinder. It just says if there are several charges which
may properly be joined, you may joh them.

Mr, Longsdorf. Yes, but there 1is another statute that
comes into that, another federal statute which specifies--

Mr. Robinson. (Interposing) Severances.
Mr., Longsdorf. --what may be joined in the indictment.

The Chairman. That disposes of it,.

Mr, Robinson. I thlnk so.

Mr. Wechsler. Well, 1t occurred to me that there 1s a
ressonably broad ambiguity in reference to defenses of the
gsame general nature. Now, I know that that language or its
equivalent is in the present federal statute. If the purpose
is to carry over those interpretations substantially, I know
what that means. If the purpose 1is to achieve some different
result, whilé I am not unwilling to study the California and
New York statutes before making up my mind, I do not see that
I can make up my mind until I have engaged in that study.

Mr. Robinson., I shall be glad to discuss it with you, too.

Mr. Holtzoff. After all, our decision now is only tenta-
tive.

Mr. Seasongood., Yes. I think it 1s better to make a tenta-

tive decision, so the reporter will at ieast know in a general

way what we think.
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Mr. Robinson. I think our next draft may be one that
Mr,., Vanderbilt has mentioned as one that we shall send out by
mall, I think that in the margin 1t would be well to note the
statutes which are either the source of the particular line or
clause or other provisions. Now, I plan to do that. I think
thet will make 1t a little more convenient for members of the
committee in looking up the sources of these statutes. I think
with respect to Mr, Wechsler's inquiry I would agree that it
is desirable to have such points made available to you as
convenliently as possible.

Mr. Medalie. Is the New York statute the Dewey law?

Mr. Robinson. Yes.

Mr., Medallie. It wes intended to be an asdaptation of
federal law and practice on the subject, and I refer to
Section 279 of the Code of Criminal Procedure, It is very,
very simple., I think you have simplified it further without
losing anything that I can observe now.

Mr. Robinson. I have tried to do that.

Mr. Medalie. Yes. I think it 1s a good job. I should
still 1ike to look at it agaln and see if we have lost anything
or added something that might be dangerocus, but I doubt 1if that
is so.

Mr. Robinson. I should appreciate it if you would write
in about that. And Mr., Wechsler, too, if you will.

The Chairman. Now I think we have covered everything in
Rule 8, except I think we must go back to the first page.

Mr. Seasongood. Before you do that may I just cover & small
thing? On page 8 in Rule 8 (e)(1), in 1line 137, I think we f

have provided for certaln notices, havewe not, and I would suggest,

!

J



335
b30
~
you insert "No technical forms of pleading, notice,"and so forth.
Mr. Robinson. Yes., Very well. Thank you.
The Chairman. And the reading here, "notice," I suppose \
"motion,"
Mr. Robinson. "Motion." All three. K
The Chalirman. All three singular,
Mr. Robinson. All three singular.
The Chairman. Coming back to the first page of Rule 8,
we have left over the taking of a tentatlve vote as to whether
or not we would follow the scheme of the rule as written or the
alternative plan suggested by Judge Crane, that the paragraph
be remolded to provide that the accusation should state the
facts constituting the crime, and we accompany that with a note
to the reporter referring in some such form as does the present
paragraph to the elements that are generally necessary to consti-
tute a sound indictment as & gulde to the district attorney. Are
you ready for a tentative vote on this issue?
Mr. Medalie. Before you vote, Mr. Chalrman, may I read you
Section 275 of the New York Code of Criminal Procedure:
"The indictment must contain (1) a title of the
action specifying the name of the court to which the
indictment is presented and the names of the partiles,
(2) a plain and concise statement of the act constituting
the crime, without unnecessary repetition.”
The Chalrman. Yes.
Mr. Medalie. And under that district attorneys have done
everything from what Cropsey has done to prolix indictments,

but the simplest form of indictment 1s possitle under this
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section,

Mr. Robinson. Possibly they are afraid of it, as the
section perhaps is not definite enough to guide them. 1Is that
not possible?

Mr. Medalie. It 1is simply fear. They have it in their
old forms lying around every district attorney's office. It
1s so much easier to copy the form than to revise it.

Mr. Youngquist. I have had the same fear, Mr. Medalie.
Perhaps you were never assalled with it, but I know that I in
drawing indictments have feared to depart from that.

Mr. Medalie. Of course. I know what you mean,

Mr. Youngquist. 1In the state court. That has been estab-
lished by practice.

Mr., Medalie. I xnow. I once instructed my assistants, and
did it again and again for about three months when I was United
States Attorney, to leave out conspiracy counts. Well, after
while they sneaked them in, afraid that they could not offer
anything in evidence unless there was a conspiracy count, which
of course 1s not the law.

Mr. Holtzoff. But of course all this fear will be probably
done away with if we in an appendlx of forms insert four or five
forms of simple what we call short-form indictments.

Mr, Medalie. You are drawing the form on mail fraud?

Mr. Holtzoff. Yes.

Mr. Medalie. All right,

Mr, Holtzoff. That was alil right.

Mr. Youngquist. Short.

Mr. Roblnson. Simple,
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Mr. Holtzoff. Leave out all such words as "feloniously"
and "thereupon, to-wit."

Mr, Robinson. You have,

Mr, Medalie. Now, when you draw your form on mail fraud
please pick out a complex fraud, so as not to mislead the
prosecutors.

Mr. Crane. The difficulty comes because of an antiquated
fetish about a criminal indictment, all arising from a time when
the courts and people were so cruel to criminals that they found
every way in the world to try and beat it, and rightly so. ©Now
we have gonebeyond that so far as the courts of this country go,
except 1in times of, oh, some of the excitement. I do not know
of any court that i1s not trying to be as fair to one side as to
the other. I cannot imagine a judge who is not trying to do
that. Now, of course that makes play for feelings here and
there. That i1s human nature. But in the main they are wonder-
ful. The courts are wonderful, remain all over the country, and
I have known--

Mr, Medalie. (Interposing) That is Blackstonian.

Mr, Crane, Well, it is not a blackout, anyway. Now, if you
think of facts constituting the crime--that is what you are
bound to do--I do not see any answer to it.

Mr. Glueck. Judge, do you really want to leave out "being
inscigated by the devil and not having the fear of God before
his eyes," and so forth?

Mr, Medalie. It has never been required. It was not even
required under common-law pleading.

The Chairman. Now are you ready for the motion?

Mr. Youngquist. I do not know how to vote on it.
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Mr. Glueck. The alternative, the short form versus the--

The Chairman. This form presented by the reporter or the
short form advocated by Judge Crane and just quoted by
Mr. Medalie, to be accompanied by a note for the guidance of
the district attorney, glving the substance of this rule.

Mr. Waite. The motion is to adopt a shorter statement
instead of the reporteri!s statement?

The Chairman. Suppcse we get it accurately before us.

I take it as & motioﬁ made by Judge Crane, seconded by
Mr., Medalie, for & short form accompanied by an explanatory
note. All those in favor of the motion willl say aye.
(There was a chorus of ayes.)
The Chairman. Opposed, no.
(There was no response.)

The Chairman. Carried.

Mr, Crane. That is really what you did in the American
Law Instltute form.

The Chairman. Well, Rule 9 isn't, so we go on to Rule 10.

Mr. Dean. May I make one suggestion there on Rule 8, if
you do Incorporate in the footnote these various items, that
you add the regulation to the statute, followlng Mr, Medalie!'s

13 suggestion of yesterday, which I think 1s very important.

Mr, Holtzoff. I do not think that you ought to require
reference to statutes.

Mr, Dean. Well, what are you going to do if you are
prosecuting on a departmental regulation and not even the
attorneys in the United States Supreme Court when they are
arguling can find 1t?

Mr, Holtzoff. I agree with you on that,
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Mr. Medalie. What are we going to do about it?

Mr. Holtzoff. But I do not think we ought to require
reference to statutes.

The Chairman. We are not requiring it.

Mr. Medalie. I xnow, but the rules, departmental or
regulations--the word is not "rules." It 1s "regulations,"
is it not?

Mr., Dean. Eitle-,

The Chairman. Either "rules" or "regulations"; they
are used alternatively.

Mr. Medalie. I think anybody trying a criminal case,
whether the indictment is under a rule or regulation, would
like to know what the rule orregulation is.

Mr, Holtzoff. You get it by bill of particulars if the
United States Attorney isé%greeable enough nmaf to refuse to
clte 1t to you when you teiephone him.

Mr, Medalie. Well, that might be the answer.

Mr. Dean. What harm? What is the point?

Mr. Glueck. It is only a few words.

Mr. Holtzoeff, The harm 1s this: that 1f by mistake you
omit it from your indictment you might get thrown out ézithe
trial. You always have to figure on that proposition.

Mr. Glueck. Well, then you start all over agsin,
Mr. Holtzoff. ©Not if the statute of limitations has run.
Mr. Wechsler. There 1s another situation, too. The rule
with respect to statutes is that if there 1s any statute of
the Unlted States that sustains the charge the indictment is

valid. So that there will not be a civil rule 1if a violation
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of regulations is charged, even though there may be a mistake
as to the regulation, so long as there 1s a proper notice to
the defendant to enable him to prepare. I think there is a
real issue there.

Mr. Holtzoff. And you get that information by bill of
particulars.,

Mr. Wechsler. Wwell, I am not sure that you can unless you
say that it should be available. I think the Information should
be avallable, under a penalty.

Mr. Medalie., I think there is a reasonable prospect of
getting it that way.

Mr. Younggulst. By bill of particulars?

Mr. Medalie. By bill of particulars,

Mr., Younggulst. I do not know.

Mr. Medalie., I should rather leave 1t for simplicity.

The important thing is that people get that knowledge before
they go to trial, There 1is not a lawyer living who knows these
rules- and regulations, either in the government service or at
the bar.

Mr, Robinson. May I ask, Mr. Medalie, do you think a court
would grant a bili of particulars if a lawyer would come in and
say, "Under what government regulation does this indictment'--

Mr, Crane. (Interposing) Surely. Why not?

Mr. Robinson. What is that?

Mr. Crane., Surely. Why not?
Mr. Robinson. Can we assume that every federal judge would
do that?

Mr, Crane. Surely.

Mr., Robinson. Can we assume every lawyer who asks that
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question might not feel that he was rather stultifying himself,
at least in some cases, by asking 1it?

Mr. Crane. He has got to defend his client.

Mr. Robinson. Oh, yes, he has got to do that, and he is
supposed to know the law, too, and the regulations.

Mr. Crane, That is a modesty in the bar that I have not
rUun across.

Mr, Medalie. There 1s still the tradition around the
federal courts that if you do not know what to do procedurdly
you ask the clerk.

Mr, Robinson. What if he does not know?

Mr., Medalie. I have Tteen doing that for twenty-odd years.
A lot of things I could not find in the books I would ask the
clerk, and he would tell me. Of course I knew that the judge
would ask him too, and he would get the same answer.

Mr. Robinson. I think Mr. Dean has a point there. I feel
pretty strongly about this because 1t 1s very fundamental. I
feel we have the responsibility of all these requests that
have been coming in here about the short form of indlctment.

I believe sbout all we are doing is telling them that the
indictment ought to be short, and now again we come back to
the question they raised in New York in June at the meeting
there: Just how short is "short™?

Mr. Crane. This has been tried out in so many places.

Mr. Robinson. And we had so much trouble in New York.
Taxe the Bogcanoff case there,

Mr. Crane. We have not got as far as Pennsylvania and
some of the other states have gone.

Mr. Robinson. I am indebted to this judge named Bogddnoff
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because you are familiar with the law of New York. I think that
was one of the first tests under your short-form idea, and I
believe the courts sustained it, did they not?

Mr. Crane., Oh, yes.

Mr. Robinson. And yet district attorneys have told me
within the fairly recent past that they were afrald to really
bring in a short-form indictment.

Mr. Crane. Now, that is where they simply charged the
crime, charged John Jones with having committed a crime on the
night of so and so. Now, I do not like that, and that is the
thing they are criticizing. I think that was proposed first by
the American Institute, or one of them, and it got too short.

Now, we have not adopted that. WNow, this must state all
the facts constituting the crime. I guess "the statute in
such case made and provided" was the oldest phraseology. "Against
the statute in such case made and provided," and éven under the
old indictments they never required the statutes. Never.

Mr. Robinson. Well, they did not have the statute; 1t
vas a common-law crime.

Mr{ Crane. I mean even the full common-law form of indict-
ment never required you to quote the full statute, though always
it mentioned the law insuch case made and provided, the statute
in such csse made and provided.

Mr. Holtzoff. Never cited the statute at common law,

Mr. Crane. Never.

The Chairman. We have voted on this.

Mr. Robinson. On what?

The Chairman., All of this.
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Mr. Crane. Surely.
Mr. Medalie. Except that the question of "pule" or
"pegulation" came up again.
Mr. Holtzoff. That can be handled by bill of particulars.
Mr. Crane. Surely.
Mr. Medalie. If that is agreed, that is all right. I am
cl5 willing to take the chance. T think you have given me the

answer.

Mr. Robinson. I shall have to ask for things if I am
going to be responsible for drawing any form with your help,
such as Mr, Holtzoff suggests, or for delivering a rule plus
a commentary, to put into it the details that will be necessary
for the district, United States Attorneys, and courts, in
any event, to have a 11ttle more direct line on what the judge

nas in mind.

Mr. Medalie. I can send you & CODY of the indictment for
larceny.

Mr. Robinson. I want to question you, if you will. I
should appreciate it a 1ot if you would assist the reporter's
office by giving us a specimen of an indictment which you feel
does represent a short statement.

Mr. Crane. I will try to get some of those statements out.

Mr. Robinson. Either opinions or, for instance, to be more
specific, take this Massachusetts form, which I regard as a
pretty good short form and which this rule is based on, if you
would go through 1t and eliminate the words in it which you
think really are 1in excessS.

Mr. Crane. You are tying yourself down--you do not mind my

using the expression; there is nothing I know of in the
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Constitution that prevents a fellow from thinking for himself.
You sre tying yourself down always to something that has been
written in the past. Now, just teie this: You charge him with
any crime you cen think of. You just charge him that John Jones
is accused of the crime of larceny in a certain degree or murder
in the first degree or mail fraud, or whatever you want., Just
charge him with the crime., I mean, state that 1t happened.
You can state it in a great deal better than half the tilme,
and I will bet on you, and there would not be a single thing
left out. Not & thing. And you can make judges sit up and
take notice, because you would nd have a flaw in it, and you
just state it in your own good, plain English. As you write
these rules there is not a thing here that is not clear and
understandable. There may be a disagreement as to what the
result is. Another thing: If you state it in that good plain
English there is not a judge on the bench, if he 1is awake, but
who would appreclate 1it.

Mr., Medalie. I will send you & batch of short forms pre-
pared by Stanley Fuld, Dewey's assistant.

Mr. Robinson. I have them. )

Mr. Medalie. They are pretty good, are they not?

Mr. Robinson. That 1s right.

Mr. Crane. And he is a very good man, the best in Nevw

York, Fuld.
Mr. Medalie. They sent you a batch of them before they
vere consulted about it.
Mr, Crane. I will get you some from Kings County.
Mr. Robinson. Well, I have plenty of shart forms, and I

think the Massachusetts short form 1s the best one I have seen
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from any jurisdiction, and this one is based on that, just
one, two, three. I do not want to take up any more time, but
I just want to serve notice on Judge Crane or write him a
letter.

Mr. Crane. If you are stuck just write to me, and I do not
want to present as representative of a human being just a
skeleton. We want to put the flesh and clothes on him.

Mr. Robinson. Well, we have got a ghost now.

The Chairman. What about Rule 10?

Mr. Longsdorf. Did you pass Rule 97

Mr. Crane. Well, there is none there.

Mr. Seasongood. I will raise the question whether any of
Rule 9 might be perhaps included: for instance, (d) and (e).

As far as (d) 1s concerned, it seems to me that might be all
right for inclusion. That 1s,the violation of certain regula-
tions might be a federal crime. And then (e) involves the
question whether you are going to include contempt or whether
you are not. If contempt is in, certainly you can be in contempt
for the noncompliance with an order of the court or a judgment
of the court. I should like to have that decided, Mr. Chairman,
whether we are just to have a general reservation that wherever
things are appropriate to contempt, 1f it is decided to include
that, that they will be included at a later time. Perhaps that
is the best way to do 1it.

The Chairman. A1l right. Mr. Seasongood moves that if we
should take up contempt we include a provislon or provisions
comparable and similar to paragraphs (d) and (e) of Civil Rule 9
set forth on the left-hand page. That is your mction?

Mr. Seasongood. Well, I did not know but that (a) might
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be appropriate anyvay.
Mr. Holtzoff. I think it 1is appropriate anyway, and so
is (e).
Mr. Longsdorf. Including double jeopardy, for example,
(e) might be used.
Mr. Seasongood. Yes, that is right.
The Chairman. That 1is true.
Mr, Longsdorf. I think you will find those rules in
the A, L. I. code, will you not, Mr. Waite?
Mr. Waite. I am sorry. I was not listening.
Mr. Longsdorf. The preceding rule.
The Chairman. The question 18 about putting in the rules
(4) and (e) under Civil Rule 9 on the left-hand page.

Mr. Longsdorf. Opposite Rule 9.
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Mr . Seasongood. If they can be a party to any crime or
defense then it would seem to me they ought to be in.

Mr.Holtzoff,. I second the motion.

The Chairman. The motlon is not limited as I limited
it. I will restate the rnotion. It 1s that at an appropriste
place we include (d) and (e) of civil rule 9.

The motion was agreed to.

Mr. Robinsone. Judge Caffee railsed the question, and
won his case on the ground that the State was unable to prove
that a corporation had been incorporated under the law of a
foreign ccuntry.

And the legisleture of Alabama then passed this statute,
which is still on the books there, providing that if a defendant
wishes to deny the Incorporation of a corporation, as alleged
under an indictment, it is necessary that the defendant shall
file a notice before trial that it does deny the existence of
the corporation. Then on the trial if he does not file such a
motion, it is taken as proof, or is established, that the cor-
poration was incorporated as alleged,

Mr. Holtzoff. This might be useful in a Sherman law case

where you might have a bunch of corporate defendants; and if
you have a technical lawyer for the defense he would insist on
producing certificates of incorporation fromhalf a dozen States.,

Mr .Robinson. I should say that the stetute does not
apply to defendants, but only to corporations that may be men-

tioned, such as owners of property stolen, or something of that
kind.

Mr. Holtzoff. I think it should cover thkis, too.

Mr. Robinson. Thet is what I should like to know.
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Mr. Holtzorf, I move that the Reporter include a rule

which in effect would provide that it 1is not necessary for the
prosecution to prove the existence of a corporation, whether
such corporation be a defendant or some other corporate entity
necessary to be proven, unless the defendant files = special
notlce requiring such proof.

Mr. Medalie., Let us see. If the corporation is named as
e defendant the statutes provide however the corporation shell
plead. Some one comes in, in answer to a summons, and pleads

the corporation guilty or not guilty. If he does that, does
not he admit the corporation as a corporation?

Mr.Holtzoff. I am not sure as to that.

Mr. Youngquist. Could not there be a plea as an entity?

Mr. Medalie. It is 1like a defendant answering an indict-
ment which states his name as "Joe Smith" without ralsing any
question about it. He cannot say later, "I am not the Joe

Smith" unless he pleads it before he answers the indictment.

Mr JRobinson. If you appear for a corporation and plead,
you do not require proof of thezggrporation?

Mr. Medalie. I am not sure.

My, Holtzoff. If it is a corporation that is pleaded
under an indictment, and if it happens to be a joint stock
assoclation, what position is the corporstion in?

Mr Medalie., I do not know. I have never looked into it,
end I cannot say.

lMir. Longsdorf. Mr. Medalie is a highly pragmatical sort
of a person; but here is s situatlon in California which caused
almost unextricable confusion, because they sued the Postal

Telegraph & Cable Company of California, whereas that was not
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the right one; it was the New York company. It was two or three
yeers before they got that straightened out.

Suppose they had been indicted in that way?

Mr. Holtzoff. Then the defendant would hafe pleaded not
guilty, on the ground that it was some other corporation.

Mr. Longsdorf. I know; but that is what you do not want
to bring about.

Mr. Medalie. I would say the judgment was not enforce-

able.

Mr. Longsdorf. I know; but you do not want to make that
mistake. What would the fine be worth?

Mr. Medalie. Nothing.

Mr. Longsdorf. Well, that was the trouble with the
Judgment.

Mr. Crane. There must be some way, some rule somewhere,
throughout the States or districts that deal with the corporate
name. I suppose you have to sue against the corporate name
correctly.

I suppose it 1s a wise thing to do, as we do everywhere
else -- just to see what has been customary. They have been
prosecuted and sued, and the indictments must show how; and
while we may have our own ideas about it, it is just as well to
find out how 1t has been done. I do not know about it; but
rather than guess at it, I move we find out.

The Chairman. Very well. Suppose we have a motion to
that effect -- to find out what has been the practice, and to
incorporate such a rule.

Mr .Crane. Yes,

Mr. Longsdorf. It seems to me that we might have a case
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similer to the Postal Telegraph case. \\\\

The “hairmen. Are you ready for the question? )

(The motion was agreed to.) /

Mr. Wechsler. Mr. Chairman, in this connection it
occurs to me that there are other particular situations compar-
eble to that which has just been determined, as to which similar
action may be necessary. In the American Law Institute model
code there are some 30 sections following section 154 which sre

addressed to problems of this sort, where the existing law
points to a special situation to be obviated by rule. Let me
suggest that similar attention be given at least to the particu-
lar ones referred to, that the Law Institute thought sufficiently
important to reoquire special attention. It may not be necessary
in the Federal practice to take account of some of them or,
indeed, @ any of them, but I think it would be prudent to make
sure of that, unless that has already been determined.

Mr. Kobinson. Yes; we have been working on it,. But our
trouble 1is that we are limited in space. You mentioned 30 sec-
tions, did you not?

Mr. Wechsler. Yes.

Mr. Robinson. And the problem is how to contain all of
those in something like Judge Crane's indictment, which would be
quite brief but would be broad enough to cover the situation.

Mr. Wechsler. In the Law Institute code that situation was

not deemed to be important. They have an opening genersd iza-
tion which sets forth the principle which Judge Crane proposed,
and then some of the special difficulties are considered and
resolved.

I might say that in genersl I am not inclined to worry
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about questions of space or arrangement. I think these are
technicalities that we are supposed to resolve and if possible
eliminate.

Mr. Waite. You have spoken several times of space. Are
we limited to the number of sections we can have? I think we
should put in everything desirable, regardless of the cost to
the printer.

Mr. Robinson. Of course, the Chief Justice spoke to us

about meking them as brief as possible.

Mr. Dession. Should not we handle it in this ways
Brevity and simplicity dealing.with a particular topic are
Important; but do we care how many sections we have so long as
we have particular sections dealing with the psrticular problem?
It seems to me one dealing with these rules would like to have
brevity and simplicity; but do we care how meny we have desling
with any particular one?

Hr. Longsdorf. But if we put out a criminal code with
280 sections, someone will get up a complaint in the newspapers

that the civil rules were handled in 80 sections, and that we
should handle this in a comparable number,

Mr. Seasongood, Would Mr. Wechsler read enough of the

ones he mentioned to show us what he is talking about?

Mr. Wechsler, I will read the captions.

lr.Seasongood, Yes,

Mr. Wechsler., The first section is entitled "Charging
the offénse"; and it has the general statement of principle

wiich Judge Crane proposed and which we have adopted,

The next deals with "Insufficiency of Indictment and B5ill

of Particulars", That we have covered.
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The next one deals with the name of the defendant and,
in barticular, with the situation in which the defendant is g
corporation,

The next one deals with allegations or name.

The next one deals with allegations of placs,

The next one deals with allegations with reference to the
means by which a crime is committed.

The next one deals with valye and price,

The next one deals with ownership; the next with intent;
the next with characterization of the act -- the old broblem of
using the Qualifying words such as "unlawful", "wilfull®,

The next one deals with omlssion of unnecessary matter,

The next one deals with allegations of blaces ang things,

The next one deals with the hame of the person other than

the defendant,

The next one deals with bProperty described ag money.,

The next one deals with description of written instruments.

The next one deals with description of written mattep,

The next one deals with the meaning of words ang bPhrases,

The next one deals with allegation of prior convictions,

The next one deals with private statutes, which T Suppose
is roughly equivalent to our regulation problem.

The next one deals with Judgment; the next with excep~
tions -- that is to say, the negation ofr exceptions in g statute
which constitutes a basis of the cherge,

The next deals with alternative or disjunctive allegations.

The next one deals with direct allegations.

The next one deals with Special problems and special

crimes, such as libel, perjury, and so forth.



The next one deals with offenses divided in degree,

Then they go into mls joindure, duplicity, uncertainty.
I think that about exhausts the enumeration.

I do not for a moment say I think all of them are neces-

sary.

Mr. Waite. Mr. Wechsler’asked me why they were put in.

I think I can answer that. We all agree that section 15, as

it was stated, rendered the subsequent sections quite unneces-

Sary from a logical poinf of view, and we found that s provision

similar to section 154 requiring simplicity had been interpreted
as requiring this, that, and the other specific allegations.

So we went through the pages and took all these various holdings
that, despite a desideratum of simplicity, such and such a court
has held such and such a thing necessary. And then we enumerate
/iiise propositions in order to make abundantly clear what was
meant by section 15.

Mr. Wechsler, Well, there are particular problems, for
instance, in allegations of intent. I have drafted a number of
indictments in which that was & speclal problem -- the principle
being whether a speclal phase of intent was covered or whether
some cover-all word was sufficient.

I think we can cover the situation by noting some of the
most troublesome and recurrent of the particular issues, and
meeting them. In part, indeed, I think the Reporter did thst
in the draft which he prepared,

Nre. Burke. You are referring now to rule 8%

Mr Wechsler, Yes., Mr. Chairman, I am not Suggesting
a revival of that question, but only that this problem must have

occurred to the Reporter in working that out; snd T do not
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think there is an inconsistency between a generalization of the
ideal and specific provisions, where the problem is troublesome
enough to require attention.

At any rate, my suggestion was only that these others be
considered along with the particular one that was the subject of
Mr. Holtzoff's motion.

Mr. Glueck. No matter how many of these specific de=
tails you put in you will still get litigation to other details
within the framework of simplicity; and the question arises
whether it would not be better to discuss all these details,
along with appropriate citations, in the commentary, by way of
warning as to pitfalls, and so forth.

At any rate, I think you are right in saying that the
whole problem should be explored.

Mr. Longsdorf. Perhaps some of them should be put in,
with the suggestion that they are illustrative and not exclusive,
although I do not krnow whether that works very well,

Mr .Crane. No. The Institute gives the rule and then
gives some illustration; and I see no resson why the Reporter
could not somewhere state what we think it means or intends, or
anything else.

Mr.Glueck. But there is the basic problem alluded to, of
course; and we are Jjust fooling ourselves --

Nr. Crane. But you are right in this, of course: That
experience teaches that you cannot foresee what every Jjudgce 1is
going to do and how wise some Judges can be, whether others are
not so wise,

Mr. Wechsler., Take a single example: It is often im-

portant to a prosecutor to be able to state some things hypothet-
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ically and in the alternative. He 1s unable to state what the
actual situation is that he will be able to prove, but he knows
he will be able to prove one thing or another that constitutes

a crime. That was deemed to be of sufficient importance to be
covered in all the civil proposals written ebout. I do not know
whether it is in the civil rules. I know that brosecutors are
now uncertain in the Federal practice whether they can do that;
and I am not sure whether the simple generalization of plain and
conclse statements answers that problem.

lir.Crane. I do not see how, without going into detail --
which is impossible for us to do -~ we can meet every sltuation
for a court for every indictment that may be d rawn, or get it
so that no question ever is raised. It is impossible, anyway.
You cannot frame common law pleadings that way. Questions al~

ways arise as to how to plead about a corporation or sbout
Judgment or anything else. We are not the courts to decide about
these questions. We can simply state a rule of what is to be
stated. If it is a committee and a corporation it can be stated
as a corporation.

Mr. Waite., There is a suggestion here: The court can
promulgate rules with commentaries. The legislature cannot pro=-
milgate rules with comrentaries,

The Chairman., Now may we go on to Rule 10, which seems
to follow rather closely the corresponding civil rule.

Nr. Medalie. How much of this do we need now?

Mr. Holtzoff. I do not know whether we need any part of
it for criminal rules. I would be inclined to see it go out.

Mr. Crane. S0 would I.

Mr. Wechsler, Do I understand, Mr. Chairman, that my
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motion was rejected?

The “hairman. I did not know you made it as a motion.
I thought you wanted the Reporter to consider these items.

Mr. Wechsler. Yes,.

The Chairman. Do you want to make that as a motion?

Mr. Wechsler, No; not if the conclusion is that he should
consider them.

Mr. Glueck. I do not think you put it in the form of a
motion. As I recall you made these suggestions.

Mre. Wechsler, I should like to know what is the judg-
ment of the group as to whether these things should be considered.
The Chairman. Perhaps we should do it by having the

motion passed upon.

Mr. Youngquist. I thought that was agreed to.

The Chairman. Suppose we have a motion and get a ruling on
it.

Mr.Crane. I understood that it came up 1in connection with
a corporation, and the Reporter was going to look up, at our
suggestion, and wilthout a motion, the forms in which indictments
had been used and corporations were brought in, and how; and
then we would lknow a 1llttle bit more about what to do about it,
when we get that information. I understood we passed that by
consent.

The Chairman. Yes; that was passed.

Mr. Crane. Then the question came up about what the
American Law Institute had as suggestions as to what was un-
necessary to be alleged; and we considered that and then stopped,
I understood.

The Chairman. No; we went farther than that. The sugges-
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tion was made by Mre liechsler that there were g vVery large number
of contingencies that were covered by the American Law Institute
Code that do not Séem to be covereqd by our code; and at Mp,
Seasongood's request he read the headings of Some of them.

Mr. Crane. That was a footnote; was it not?

Mr. Wechsler, No; those are actual sectioné in their
code.

The Chairman. Ang there the matter rests. Let us get
Some binding situation. Wi1ll Jou make a motion?

Mr. Wechsler., I move that the Reporter give consideration
to other Situations Similar to that bresented by the corporation
problem, on which we have just acted,

The Chairman. 1Ig there any further discussion? IPutting
thequestion.)

(The motion was agreed to.,)

The Chairman. wNow we have Rule 10 before us,

Mr. Robinson. It has been Proposed that the rule be
dropped. My problem there is, again, whether ir such provi-
slons are desirable in a set of civil rules, they are or are not

desirable in a set of criminal rules,

Mr. Holtzoff, There is g difference, because the only
Pleading you have in the criminaj brocedure ig wﬁghf§éé%1551;t
é; informetion. The only other written document we have pro=-
vided for woulg be a motion. All the pleas of the defendant
are oral. Therefore there is no particulag«to be served by
Rule 10,

Mr. Robinson. If that is the will of the committee, it ig

certainly satisfactory to me.

Mr. Youngquist, Was not the worg "pleadings" useq here
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in Rule 10 with the 1ldea of covering motions as well, and not
only written accusations?

lr. Holtzoff. It was my understanding that the defendant
r.ght file written pleas, and we modified the prior rule on that
point.

Mr. Youngquist. We simply called them notleces.

The Chairmen. Uotices and wotions.

lir. Holtzoff. Then we should not use the word "pleading"
becsuse the only pleading we have is the indictment on informa-
tion.

Mr .Robinson. We should have "notices and motions",

Mr. Holtzoff. Then the rule should have that inserted.

Mr. Robinsomn. That is the thing to do, then: ILine 2,
"Every written pleading, notice, or motion."

The Chairman. It goes all the way through. If that is
to be the action, would it not be better to ask the Reporter to
modify and refer specifically to notices, motions, and so forth?

Mr .Robinson. Very well, sir.

The Chairman. If there is no objection, that will be the
order on Rule 10.

Mr. Dession. What is the order?

The Chairmen. That instead of using the word "pleading"
we refer specifically to the indictment and information and

motion.

Mr. Youngquist. I refer to Rule 7 on page 3, which bears
on the suggestior I made. It reads ss follcws:

"The rules applicable to captions, signing, and other
matters of form of pleadings apply to all motlons and other

papers provided for by these rules."
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So we can let it stand as it is.

lir. Holtzoff, If you let it stand as it is, is it not
sonewhat misleading? Because when we speak of pleadings, the
impression 1s created that there are a series of pleadings in a
criminal case, such as there are in a civil case.

Mr. Youngquist. You could use the singuler, I suppose, as
it is used here: "Every pleading".

Mr. Holtzoff, In one case it says "every pleading",
Iﬁwhe next sentence it says "the written accusation". The only
pleading is the written accusation. So using the two @ifferent

words creates confusion, because you might think the draftsman
hed in mind some other pleadings besides the written accusation.

The Cheirman. The Reporter suggests that this might be
disposed of by referring it back to him, in view of the fact
that so many more of our pleadings are written, as compared to
those referred to in the first draft.

1f that 1is satisfactory, the next is Rule 11.

Mr. Holtzoff. I think the ssme situation might be con-
sidered in connection with Rule 11.

Mr. Medalie, There is something there that might crop up
2gains "The signature of an attorney constitutes a certificate
by him that he has read the pleading". That is fair enough,

"That to the best of his knowledge, information, and
belief there is good ground to support it; and that it is not

interposed for delay.”

Mr.Holtzoff. That is no?ﬁpplicable to a criminal pro=-
cedure.

Mr. Medalie, "If a pleading is not signed or is signed

with intent to defeat the purpose of this rule, it may be
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stricken as sham and false and the action may proceed as though
the pleading had not been served. For g wilful violestion of this
rule an attorney may be subjected to appropriate disciplinary
action."

Mr.Holtzoff., You cannot discipline s district attorney
for filing an indictment.

The Chairman. Vhy not?

Mr.foltzoff., Beceuse the grand jury has found;%i

lMr. Medalie. Yes; but he has BE® signed 1it. The district
attorney himself cannot refuse to sign any indictment in cases
in which he is not convinced that the defendant is guilty and
ought to go to jail.

Mr. Robinson. Where do you find that?

Mr. Medalie. Well, it says that he has read the pleading
end that there is good ground to support it,.

Mr. Robinson. He should not sign it unless he thinks
there is good ground to support it; should he?

Mr.Medalie. I think the act should be g ministerial
act, after the grand jury returns a true bill, The grand Jury
uight be dumb.

Mr. Holtzoff. Ve had a case in the past year, 1n one of the
midwestern districts, in which the grand jury found an indict-
ment in & mail fraud case against the advice of the district
attorney -- pbractically a run-awsy grand jury. They passed a
resolution directing the United States Attorney to draft an
indictment and present 1t to them rfor filing; and of course he
had to endorse it "a true biil", But he did not certify it.

He should not be held to the requir ement --

Mr. Crane. What does this have to do with rules of
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pleading, Mr. Chairman?

The Chairman. The purpose of the civil rule was to put
an end to the practice in some States of counsel declining to
assume responsibility for their pleadings.

Mr.Crane. I do not Suppose that any lawye:- in a crimingl
case, no matter who he is -- Mr, Bartlett, former chief Justice
of my court,a%}ted for contempt, way back in the early days,
for action in a eriminal case, although they thought it proper-
ly laid, and acted on their best conscience, no doubt. But the
Judge did not think so.

Of all places in the world you have got to have a brave
and courageous bar in criminal Prosecutions, on both sldes, but
rarticularly for the defense, especially if the defense is un-
popular, In many cases the defense is unpopular,

There is a code of ethics thrown in here. If the code
of ethics 1s not to be drawn up here, let the court do it; or
the American Bar Associstion has g code of ethics which is very
good indeed.,

But I do not think we want to glve to the lawyers here
a rule of ethics, or to asﬁ&h&t they vouch for everything thet
is to be filed in the way of pleadings.

This is not stated except from experience. I know of a
case In which I did not believe what was told me. I thought
it was all wrong. I thought the man was Just falsifying to
me. And yet it turned out to be absolutely true,

Now, why is a defending lawyer put upon the stand as
vouching for or believing everything that is told him? The

utmost he is called upon to do is to defend his client so long

as he does not intentionally deceive anyone. What his client
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has told him may be true and mey be false; but many times what
you think is not so. You find that you are not as smart as you
thought you were, and that what you think is wrong.

I do not 1like this preaching to the bar in these rules,

Mr. Robinson. This is the same as the civil rules, you
understand.

Mr.Crane. I do not care about that.

lir. Burke. Mr. Reporter, how can you ask a defense
lawyer in a criminal case to vouch for the fact that the pleading
is not interposed for purposes of delay, when in rieny cases he

does 1t for delay and for his client's adventage? If a case is
charged in a hostile community, you sre going to delay it as
long as you can.

br ,Robinson. And the problem does not arise in a civil case?

The Chairmen. You do not mean that seriously; because as
a defense lawyer I amf rank to say that it arises in about 50
per cent of them.

Mr. Seasongood. The rules of ethics say you may not interw
rose pleadings for purposes of delay.

The Chairman. I mean tiis. There may be cases you would
like toc have disposed of the day after you file your answer; but
in other cases you are perfectly well satisfied if the judge has
gone off the bench for the time being or if there is some resson
why you do not get a particular Jury in that particular torm.

There are thousands of peasons that come in, and every lawyer
tekes advantage of any of them.

Mr. Seth. Every one of them takes an oath not to interpose

pleadings for purposes of delay.

The Chairman. I grant that.
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Mr. Vaite, This states that every pleading shall be
slgned. The only pleading on the pert of the Government which
does not need Signing -- section 7 Specifically provides that
the information shall be signed; and this Says that the only
plea shall be "guilty" or "not gu:lty", and thet may be oral.

So the second section of this, providing that he shall

sign his pleading and state his address, has no meaning., I
think we might properly just strike this whole section.

Mr. Robinson. Let me raise this problem, which is very
acute 1. meny State Prosecutions. It may be that the Federal
System escapes it. But take the case of motions for contin-
uvance, alleging the 1llness of a witness: In my own experience

I have known of lawyers signing statements that the winess is
ill, when he actually is not ill and the lawyer knows that he
is not 111. 1In my State we have had to pass a statute to re-
quire a physician's certificste that witnesses are 111, because
lawyers impose on the court by bringing in motions for contin-
uance.,

Mr. Medalie, I think it is the law in every State in
the Union, so far sas the ccurts have power over the bar, that
when any lawyer brings in such motions he 1s subject to disci-
plinary action.

Mr.Robinson. I suppose that is so.

lir. Crane. We had & prominent lawyer who asked for delay
in a case because he could not go on, in the absence of a wite
ness., The district attorney did not believe it. The court
demended that he state the name of the witness; and he did, by

stating that his name was Long Green.

Mr .Robinson. The second provision is about swearing to
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affidavits of prejudice; in some cases affidavits are signed
stating that the judge is prejudiced.

Mr.Crane. And it is the biggest mistake that ever was,
psychologiceally. If you want to try a case, go before the
man who 1s terribly prejudiced against you, and never before
your friend. Your friend will bend over backwards and knock the
dickens out of you. If you go before your enemy, the worst
enemy you have, and your client's worst enemy, and put it right
up to him, he will give you a square deal.

Mr. Holtzoff. I move thet we strike out section 11.

lir. Medalie. I second the motion.

Mr. Robinson. I should like tc know the ground for it,
so thet I will understand 1t from the record when I get it.

lir. Dean. Is a substitute motion in order?

The Cheirman. Yes,

Mr. Dean. I move that we strike everything from line 7
cn, and request that the first 6} lines be made to read ﬁMotions
and notice of motion" -- since we have covered information and
everything else.

lr. Holtzoff. I would accept that as a substitute for my

motlon.

I"veCrsna. Yesy; I think that is £00d.

Mr. Youngqulst. lotions are already included by Rule
T?

The Chairman. Yes, I am troubled by one practical con-
sideration. Whether we do 1t or not, there is golng to be a
comparing of the two sets of rules, end it is going to be
immediately asked whether we are deciding that there is a high-

er standard of ethical conduct in the trial of civil cases than
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in the trial of criminal cases. I tnink we will be in an
awkward position.

lir. Holtzoff. What bothers me from the standpoint of
the United States attorney is that I do not think the United

States attorney by signing an indictment ought to be held to
vouch for it.

The Chairman. The point I have in mind is either that we
should pass the whole subject by in discreet silence or else
not fall far short of the stendard that has been set up for
clvil practice.
lr. Crane. If you are going to represent a client in s
civil case and your client owes the money and told you he owes
the money, you would not come into court and represent him in
an effort to deny that he owed the money, but you would tell him
to pay off. You might plead mitigating circumstances, but
you would not go into court and try to show thet he did not
owe the money.
But we know thet in England when thqﬁefendant told the
barrister that he was guilty in a case punishable with death,
could the barrister withdraw? No; he decided he could not.

He took it before the law lords, and it was discussed. They
told him that he should not misrepresent, he should not desert
the case, but he should see that at least the defendant is

convicted according to the law, and he should stay in the case,

We have an entirely different attitude in a criminal case
than we have in a civil case. The man pleaded not guilty.

Should he stand by his plea? He knew he was gullty. That is

the question right off. That was the trouble. He knew he was

guilty, and he pleaded not gullty, to begin with.
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Mr. Dession. You do not know thst he 1s guilty Just
because he 8ays he 1s guilty. He does not know the law. I
have hzd a case in which a man said he was gullty of burglary,
and he was not guilty of it at all.

Mr.Crane. I Say there is a different attitude in a crim-
inal case then in g civil case.

br. Holtzoff. I think the Chairman's objection might be
met by omitting section 11 entirely.

Mr.Robinson. It would 10t stick out like a sore thumb,
but like a thumb that has been cut ofr!

MrJHoltzoffr, So I withdraw my second of Mr. Dean's
amendment.

Mre Dean. I withdraw my amendment,

The Chairman. Quite frankly, in my State we haye never
had the slightest trouble with attorneys signing pleadings,
until this rule came along; and then our chancellor conceived
the idea that gl1 attorneys must sign pleadings in berson. All
that is the result of civil rule No. 11, It 1s a lot of

boppy-cock, from my personal experience in my State., ?éite

trict attorney up for endorsing the indictmentf’and some of the
practical difficulties thet Judge Crane has pointed out with

respect to the defendant's attorney.

Mr.Seth. This refers only to pleadings that the defendant's

attorney signs. He does not sign the defendant!'s plsading of
guilty or not guilty.

Mr. Medalie, Rule 11 of the rules of ecivil Procedure
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related only to pleadings; did it not?

Mr. Holtzoff. Yes, Therefore there is no necessity for
applying this.

Mr. Medalie. Yes; I think so.

Mr. Dean. It points out the basic difficulties when we try
to relate civil with criminal. We may have the same situation
later on when some one tries to compare the civil and criminal,
and actually they should not be compared.

Mr. Wechsler, I think any general student of the subject
would be as surprised as I am to see the civil rules adopted as
& model for the system of criminal procedure.

Mr. Dession. Yes; I think our duty is to find out what
are the problems in the criminal law and to draw a code for
them, and to pay no attention to what is in the civil code.

I think the civil code was welldrawn in so far as its

problems are concerned; and I think we should have a similar
attitude.

ir. Orfield. I used to think the criminal and civil were
unlike; but from actual practice I was surprised to find how
similar they are.

Mr. Holtzoff. But the attorneys in the courts say they
are different.

Mr. Dession. Let me raise another question. In one of
our early sections it was provided that all accusations must be
signed by the United States attorney. I do not necessarily
object to that. But some classes of prosecution are prepared
and Initiated in Washington by members of the Attorney General's
staff. Do you want to reguire that the local United States

attorneys sign those? He does it as a matter of courtesy,



usually.

Mr. Holtzorf, The signing today is no different.

Mr. Dession. Quite as a matter of courtesy.

Mr. Medalie. There is a practical reason for it, too,.
He i1s the attorney. There must be a place where you can ggﬁgnt
process, and it must be in the district in which the case is
rending, and he wants to put himself in as the attorney of
records Is not that the real reason?

lir. Holtzoff,. Yes. All papers on the part of defense
counsel may be served on the United Sstates attorney.

Mr. Medalie. And certainly you would not want to serve
them on Washington.

Mr. Holtzoff. And from the department's point of view
I think it would be Just as well, because the department always
holds the United States attorney responsible for the é%ggé%fééi
in his district,

Mr. Dession. I have no feeling one way or the other.

I wanted to make sure that that practical moblem had been taken

care of,

Mr. Holtzoff, Is the motion withdrawn?

The Chairman. Do we have the substitute?

Mr. Dean. I withdraw it,

The Chairman. Then we have the original motion to strike
Rule 11 as now bprepared. Is there any further discussion?

Mr .Robinson. May we have a further statement of Mr.
Holtzoff's reasons?

Mr. Holtzoff. Gladly. T have two reasons: Fipst, on
the part of the United States attorney, he should not be re-

quired by his signature to an indictment to be held to certify
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to the statements contained in the indictment. And so far sas
defense counsel is concerned it seems to me that Judge Crane
has so ably and well summarized the reason that T should hesi-
tate to do so again, except simply by saying that I subscribe
to everything Judge Crane has said,

Mr .Crane, Of course he does not sign any plea, as we
have now defined it, anyway. And while it may apply to motions,
any lawyer who Signed a paper that he knew was wrong or had
Suspicion was wrong would be subject to discipline, anyhow,

HrJ.Holtzoff, Since the only pleading is the indictment
end the ornly written document the defendant files is g motion,
this rule, which is so important in civil brocedure, has no
epplication. Those are the grounds of my motion,

The Chairman. Would it be possible as an alternative that
this might be made to apply to motions and notices of motions?

Mr Holtzoffr, Then the c¢ivil rules do not hold counsel
to the requirements of Rule 11 as to motions, but only hold
them as to pleadings. So you would be imposing a greater burden
on counsel than is imposed on the clvil side of the court,

Mr. Medalie. Rule 11 of the civil rules was intended to
stop fhke claims and fake defenses. I think that 1s really the
answer,

Mr. Seth, When it comes to a bill of particulars, the
United States attorney should be bound when he comes to sign
that. That is true.

Mr. Holtzorr., He 1is bound by the bill of particulars;
but the question is whether he should be bound by the certifi-
cate,

Mr. seth. I mean the certificate to it.



Mr .Dean. What is wrong with the certificate? It only
says that it is to hisg best information and belief. He believes
there is good ground for it,

lir. Holtzorr, How about the case which sometimes occurs,
in which & grand Jury finds an indictment against the advice of
the United States attorney?

Mr. Youngquist. That cap be’ taken care of, as the Reportepr
Suggested a while ago, by eliminating indictments from this
section,

Mr. Holtzorr, Then all that is left is motions, and there
i1s hardly any reason for such a rule. Rule 11 does not apply to
motions in civi] cases. Why should it apply to motions in crinia
nal cases?

My, Youngquist. Do not motions Oor pleas of former Jeopardy
and those things we have been talking about at least fulfill the

same office gs pleadings in a civil case?

lir. Holtzofr, I would refer to Judge Crane's remarks on
that .

lir o Youngquist. It is just g question whether we are
going to depart wholly from the principle laid down in the
rules of civil brocedure, I do not see any difference whetherp
we call then pleadings or motions, What we are calling motionsg
are 1In fact pleadings -- op Some of them, at least, And the
whole question, it g®ems to me, is whethep we are going to adopt
the substance of the civil rule or depart from it entirely,

If we are going to depart, we may as well elimirm te No. 11
altogether. But ir we are going to follow the precedent set by
the civil rules, then I think No. 11 shoulq remain, Py Rule

7 it is alreandy made applicable to motions and notices,
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Mr.Holtzorrf, Ever since yesterday morning have we not
been getting away quite a bit fropg civil rules? Ferhaps tnis

is another place in which Wwe ought to go away from the civil
rules,

Mr.Youngquist, That is the whole question. I do not
think it makes any difference whethep it is motions or notices
or plcadinos,

Mr. Holtzoff, Mo,

lr. Youngquist, It is just a riat question of whethep

we should adopt o A*fropsnt positicy.,

lir, Holtzofr, I think ve should adopt g Gifferent posi-
ticn because of the different nature of civii broceedings.

Mr.Dean. The re is one motion that is designed burely for
delay, and that is a wotion for continuarnce,

The Chsirman. This is what I was Seerching for, ang I,
Tolman has been kind enough to come to my relief, The civil
rules specifically apply to motions - 7 (b) (2):

"The rules aprlicable to captions, signing, and
other mattors or form of pleadings apply to all motions
and othepr bapers provided for by these rulesg. "
lr. doltzorr, Thet does not apply to certificates, but

only formal motions.

The Chairman. Signing them -- vyes; 1t does,

lir. Youngquist, What do you mesn by "pleadings™e

Mro Holtzoff., The signature of an attorney constitutes
& ccrtificate, Does that apply to motions?

The Chairman. That is what 1t seems to say,

lir. Youngquist, That is 7 (b)(2)¢?

ir., Holtgorfr, Yes.
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Mr. Yovngquist. "All motions and otherp papers",

The Chairman. Perhaps we might take Rule 11 by confining
it solely to motions and notices of motions, on the ground that
indictments are out, for the reasons stated, and that the plea
is oral.

bir. ldoltzoff. If it is limited to motions I have no
objection.

lr .Dean. What about motions for continuance?

Mre.Crane. It does not nake any difference to me, and you
cen put in anything vou want, and certainly I am going to follow
the Chairmen in so far as T can. But I do want to say == and
I am so far removed from it that there is nothing personal to
me, end I have been on it for nearly half g century -- that it
does seem to me that = lawyer as a representative of a client
does not have to certify for his client. Ve have condemned a
lawyer for standing before a Jury and saying that he knew the
man wes innocent or he knew the man wes gulilty. The thing 1s
that he is there to bresent what his client has, in the best way
possible, unless he knows he is doing something deceptive or
dishonest or a trick, or something of that kind. So long as he
is representing what his client has got he is not called upon
to certify to anything; and I think we are carrying tinis rule
too far when we put upon a lawyer -- and I never knew it to
exist -- the burden of certifying to the truth or good faith,
or that he has got to say to the court, when he Presents what
his client has to present, that he believes it himself,

L myself feel that way about it. I tnink Jou are going
a little too far. Andg yet 1f the Chairman wants it, T am golng

to go it.
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The Chairman. No; I am debating it mentally,

Mr. Crane. Sonet

imes I speak forcefully, but that is

Just my hanit. Do not make g mistake angd think that that means

solid conviction, I will go along

with the rest of you,
Just present it for considers

but I
tion. e do Speak freely so that
we will get it off our minds,

But I am goling along with the rest ; and if Jou are in-
clined to put it in, I ap with you,

The Chairman. No; in the face of tre realities of the

district attorney's Position and the deferd ant's counsel !'s
position I an inclined to say let us forget it.
Mr.iaite, 1Ir at the end or the State's case the defend-

ant's counsel wants to make g motion to dism

iss for insuffi-
ci

eney of evidence he has got to make it ip writing and Sign
his nzme to it and state in effect that 1t is not made fop

Purposes of delay, and a1l that sort or thing,

believe it was intended to require that that moti

but that is the way it reads,

The Chairman, I do not get that,

lr. Waite. It says:

"Every pPleading of g defendant
represented by an attorney #

¢ % % shall bpe Signed + 3 % s m

Mr. Youngquist, Vhere is thate

My Weite. "Bvery motion and notice orf motion of g

defendant repres

individual name, whose address shall be stateq,"

Mro. Holtzorr, It says "Every pleading", It gpes not
say "Every motion',

Mr. waite, Yes; but I brotested that it did not have
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been used in criminal ceses.,
lir Medalie, I have used it informelly.
Mr. Holtzorr, Yes,
Mr. Medalie, I have sat down with a Uniteqd States
attorney and sald,"Can we try this in six months or six weekso"

Mr. Holtzoff. I know of one case at lesst where it wgg

done by the Judge.

lir. Robinson. 1t ig on page 3, Rule 16; the recommenda-
tions ang Suggestions are stated, including that of Judge Way,
of Virginia, Mr. Tolman's abstract is here.

Mr. Holtzorr, That is al1 bre-trial is,

Mr. Medalie, Not in civil cases,

Of course it may be in
criminal csgses,

r.4oltzoff. But even in civil cases it ig all by agree-

ment, until trial,
The Chairman. No,

re Crane. T have not found it that way.

Mro Holtzoff, Byt everything that is done at pre-trial

must be by agreement,

Mr, Medalie,

Of course you know what happens, The

Judge tells one of the parties to meke a motion to give h

im the
relief he ig looking rfor,

bir ;Robinson. I doubt if the Judge would do much of that
in a erimingl case,

lr. Medalie., No; they wiil not do it.

Mr.Crane. It worked pretty well where tried; did 1t not?
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Mr. Robinson., Yes,

The Chairman, That is true in every State in which 1t
has been tried; ang once it is adopted the Judges who Opposed it
are the hardest workers undep it.

lir. Medalie, Under Rule 1§ there woula be no amendments

as to Pleadings, would there?

Mr .Robinson. That might be in cages in which the

by counsel, They get| their information booled, and it would
be just the place for it,

lir. Medalie. Yb# have the Provision: ‘MThe court in itg
discretion may establish by rule & pre-triag] calendar",

Vr. doltzofrr, He does in most districts. I wag going
t?@uggest that we might| well eliminate that, I shoula hesitate
to see the United States attorney lose control of the calendar,
We had one district in which the Judge regulated the calendare-
with a lot of disastroug results,

lir. Crane. I wrote Jou about that, I diq i, too,
once, when I was holding criminal courtg in New York. 4nd it
wvas a grest assistance, | But of course that is local. It does

not take iqhs wide g Scope, with such tremendous cases that

run so long, and those with g human element,

Hr.Seth. 1g not this last Sentence limited to the pre-

trial calendar only?
IVTI’ . HOltZOff. YeS o

Mr, Seth, And not |the trial calendar?

Mr. Holtzore, Leg,

1
The Chairman. or course you have & provision thepre thet
|

the district attorney shali Ssubmit to the court g bProposed
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calendar for pre-trial discussions; so that you reserve the
right to the distriect attorney to control the calendar, but you
make it soneone's duty to initiate these proceedings,

Mr. MeDalie., I should think, too, that the defendants
ought to have the right to propose preliminaries like this.
Every once in a while Jou get a fellow who does not went to show
you . a psper. He has raided the office of a corporation and
has taken out most of the documents under the gulse of search-
ing under a grsna Jjury subpoena. He never has given them
beck, and then 1t is found that the district attorney has them.
Although ordinarily you get what you ask for, sometimes you have
8 lot of resistance in the examination of documents. That does
not always happen; but when it does happen the defendant ought
to have an opportunity, through a Procedure like this,

Mr. Youngquist, That is taken care of by Rule 3L,
"Discovery and Production of Documents."

lirs Crane. Rule 34%

hr. Zoungquist. Yes.

Mr. Wechsler. It is largely that these pre-trial confer-
ences, if they ever should be eéstablished, would assume import-
ance on wholly non-1itiguous disposition of cases -- the effec-
tuation of a settlement, in effect, by disposing by plea. It
has always seemed to me that such dispositions, which amount to
most dispositions in the Federal courts, ought not be viewed
with the frown with which they are sometir es viewed; and,
second, that the negotiations which lead up to such dispositions
might well become a more formal enterprise then ordinarily
they are, and specifically thet it is a good thing to bring the

court into the picture, as well as the United States attorney
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and the defonlartty counsel.

therefore, I am wondering, first, whether there is any-
thing in this broposal as it now stands which means that this
conference could take place only after g plea of not guilty,
in waich event I think it would be desirable to change thst;
and, second, whether it night be desirable even to point by the
content of the rule to th: t possible utility of this bre~trial
conference,

—

hre Holtzoff. T do not think this is limited to s binet,
subsequentziiea of guilty or not gullty. This can be taken at
any time. This conference can be had at any time, under the
wording of this rule,

lp o Viechsler, In the civil situstion it ordinarily
hapvens after the pleadings have come to an end,

“he Chairman. Yes,

liv JWechsler, And it points to g trial.

bre. Holtzoff., T *now of one district in wiich, under the
civil rules, they hold pre-trials even before the defendent
files his a swer., They do thet in the District of Yregon.

Lre Youngquist, The question 1s whether, however, this
takes care of that bossibility,

Lr. Wechsler., of course that is a catch-all. But if vyou
went to point out this function it might be desirable to say
some thing about it in the rule that would afford a clue as to
what you have in mind.

The Chairman. llight 1t be better to point that out ag a
possibility, vather than to make it g part of the rule itselr?

Mr. Vechsler, Under the idea I entertain it rnight be

desirable to g0 8o Tfar as to require that there bve g conference
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in the presence of the jud-e with reference to the Possibility
of a disposition of thet sort. Otherwise I assume that the
pressure to conduct that conference in the Jail or in the
district attorney's office is likely to continue, and it may be
that the Judge will never get in at g stage at which he really
could be of help.

r. Holtzorr. I think it would not be bracticable in g
country court where the Judge shows up four times or six times
a year. You certalirly could not stop United States attorneys
and defense counsel from conferring in the meantime; and irf you
could, it would be undesirable to do so,

Mr. Medalie. It would not be practicable in the larger

districts,
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Bud Mr. ledalie. That is especlially true with g large number.

gigo Mr. Holtzoff. I think you have got to leave the flexi-
bility of this rule Just as you would have done in the civil
rules.

Mr. Wechsler. You may be right. I do not want to be
too strong sbout this, but what happens now in a case where
after all these preliminaries and you have a large number
arraigned at one time and it 1s known that some of them will
plead guilty and some of them will plead not gullty. with
reference to the men Pleading guilty there is always a little
discussion over the point that he knows what he is doing or
there may be a statement that an arraignment has been made
and that the matter is understood, but will not the whole
procedure be expedited in having that kind of conference take
bPlace not at the bar but in chambers? I realize that this may
not fit all cases, but it would fit many ceases to have the
conference have the informelity of the pretrial procedure.

Mr. Holtzoff. Isn't that something for the individual
court? Some judges hold pretrial in open court and some in
chambers. You have got to glve some leeway to the individusal
court.

Mr. Youngquist. There 1is nothing to prevent the attorney
from suggesting to the court that they hold the pretrial con-
ference after the Information is filed.

Mr. Glueck. Wwill you want the judge in sll instances, or
in all felony cases present where the district attorney feels
a plea of gullty to a lesser of fense can be taken than that
which was technically permitted--would you want the Judge

there at that time when this is being discussed and come
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bromise 1s being arrivegd at?

Mr. Wechsler. I have seen some of the results of those
Compromises.,

Mr. Holtzoff. T do not think you have that in federal
courts because you do not have so many crimes of different
degrees in federal courts.

Mr. Glueck. That is true.

Mr. Holtzoff. Op the other hand in many cases negotiations
take place in Washington. You Cannot very well stop that.

Mr. Glueck. What about nolle pros.?

Mr. Holtzorr. Nolle pros. is an entirely different
proposition. That is alweys the prerogative of the Prosecuting
attomey.

Mr. Glueck. You would not introduce any disciplining
agency, any judicigl agency?

Mr. Holtzofrf. No, because there is no problem there
actually. You do not have the Same problem as in the state
court because the United States attorney is g different type
of official. He 1s not an elective official. He is under the
Department of Justice rather.

Mr. Glueck. More theoretically I should say.

Mr. Holtzoff. I think it is more than theoretical. I

Supervision a little irksome.

Mr. Youngquist. It is a very practical situation.

Nr. Wechsler. It may not be possible to achieve it in
all instances, but I have no doubt particularly in those courts
where probation facilities have been developed more than they

have in some of the federal courts that if this kind of pro-
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cedure could be introduced at Some early stage with the court
operating with the asslstance of the Probation officer, the

flexibility of negotiations and the three-party conference

Mr. Holtzoff. T think you are quite right but you cannot

Nk
frame dhe work to fit évery court and every judge.
A S o

lir. Dean. Maybe we can make it clear so far a8 the eéiﬁé
at which the pPretrial procedurs is to be used for vwhatever
purpose it is to be used by simply Stating "that at any time
following the filing of the written accusation the court may"
and so on.

Mr. Holtzoff., I think that is g good idea.

Mr. Youngquist. Doesn't 1t permit that now?

Mr. Dean. I think 1t does, Strictly Speaking, but this
is Suggesting more of what Mr. Wechsler has in mind. That is,
that there are various opinions as to where the pretrial pro-
cedure would be. It is clear that Jou can do it at any time
after the filing of the written accusation.

The Chairman. Start with the first line and state "gt
any time after the filing of the written accusation, the court
may'"?

Mr. Dean. Yes.

The Chairman. Yoy do not mean "in any criminsl pProceeding"?

Mr. Holtzoff. No.

Mr. Dean. No.

The Chairman. Is that amendment agreeable?



383

Mr. Robinson. Yes. \}

The Chairman. There 13 no objection to it. It is
accepted. We still have open the point Mr. Wechsler has l
raised which, I think, perhsaps may be best pointedout in a
note.

Mr. Wechsler. I think so.

The Chairman. Is that agreeable to you?

Mr. Wechsler. Yes.

The Cheirman. Then in addition to that we still have the
point raised as to who shall bPrepare this calendar and who
shall bring this about, as raised by the last sentence starting
with line 21.

Mr. Holtzoff. If you leave out this last sentence then
Jou can go back to the beginning of the rule and you get the
answer. Then every United States attorney or defense counsel
can ask for 1it.

Mr. Medalie. There 1s another resson why I do not think
there should be g pretrial calendar. That is it would Prevent
the attorneys at an early stage before the pretrial calendar
is ready in getting the kind of relief or aid they should have.
Within a week opr two after the plea of not gullty, the United
States attorney may say that the corporation, the defendant has
a lot of papers,”and I do not want to waste a lot of time sub-
penaing those things before the grand jury." The defendant or
the attorney has the papers belonging to the defendant or to
the corporation, and he may say, "as early as possible we would
like to get to work on it." Then 1if either side 1is not helpful
tc the other, a motion 1s made to ask the o urt to set a time

when this can be disposed of.
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The Chairman. TIf we leave that 1ast sentence out, may we\\

insert in line 2 the words to this effect:

"The court may in 1its discretion or st the request

of elther party"e

Mr. Holtzoff. That is g good idea.

The Chairman. That would indicate that elther the
Governmment or the defendant would have the right to bring that
up.

Mr. Medalie. T think you woulg prefer it "on itg own
motion or at the request of the attorney".

The Chairman. Yes, that is right. The court may on its
own motion or at the request of either party.

Mr. Holtzoff. Yes.

Mr. Robinson. Leaving out "in itg discretion"?

Mr. Medalie. Yes, you want the court's discretion.

Mr. Glueck. "In itg dlscretion™ would have to come after
"either party",

Mr. Crane. If 1t is on 1ts own motion it would have to
be in 1ts dlscretion.

Mr. Robinson. The "may" 1s permissive.

The Chairman. The "may" 1is permissive or %“at the request
of elther party."

Mr. Wechsler. I should 1like to point out, Mr. Chairman,
that as the rule is drafted it refers only to directing the
attorneys for the Government and for the defendant to appear.
The offenses that I have in ming frequently argue for the
appearance of the defendant himself. Should that be included

in the rule?
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The Chairman. Would that not bpe reasonably implied?

Very frequently lawyers at the pretrial conferences in ecivil
Suits have their clients appear also.

Mr. Youngquist. Where the defendant has no attorney, you
mean, Mr. Wechsler?

Mr. Wechsler. vYegs. He may have no attorney or he mey have
one.

Mr. Youngquist. He may or may not.

Mr. Wechsler. vYes.

Mr. Burke. I do not think it would be feir to the
defendant or his attorney to be required to appear for a pre-
trial hearing. That ralses the question that I have been con-
sidering in connection with this particular matter, the re-
quest on the part of the court to the attorney for the
defendant to appear when there is g burden upon the attorney
for the defendant because of failure to appear in conmnection
with the request of the court, and presumably the rules, I
Suppose, in the simpiified procedure at the time of the trial
must be intended there to arrive at the truth with reference
to some of the matters under consideration later in the trial,
Or presumably, as it may be expected in soms way to take that
advantage toward one side or the other. It seems to me that
& joint request of either the defendant, 1in the event that he
has no counsel, or by counsel for the defendant and the dis-
trict attorney in this type of pretrial arraignment should be
necessary.

The Chairman. or of both?

Mr. Robinson. Or of both? Is that what Jou mean? Your

amendment would be in line with the "direct" motion, "the court
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on its own motion or at the request of el ther party or both
pérties"?

Mr. Burke. It seems to me that if it 1s to be effective
it should be at the request of both parties because I can
concelve criminal proceeding in connection with matters before
a federal court where 1t was a distinct advantage for the
attorney for the defendant to refuse to come into that kind of
thing. .

The Chairman. Well, he is summoned to a pretrial con-

ference either on the court's motion or at the request of the

‘district attorney. He certainly will not be in any more diffi-

cult situation than he is in the ordinary civil case.

Mr. Burke. Except that in somse instances he may be trying
to conceal something which as a matter of fairness to his
client ne may not desire to reveal until the appropriate place
for it.

The Chairman. I think that very often inecivil litigation
you have to say frankly that "That is a matter we do not care
to discuss at this time." That has often an effect on the
other side of eéncouraging them to prod further by way of
deposition. However, I do think that you can take that
position and I think it can be done without offense to the
Judge or to counsel on the other side.

Mr. Burke. It Just seemed to me that it would place an
unfair burden or responsibility on the defendant which the law
does not place upon him now.

The Chairman. oOn the other hand it seems to me that he has
a more than compensating advantage in the right which is given

to him to request the court to bring the district attorney in.
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I think 1t cuts both ways, but the knife in his hand cuts
deeper.

Mr. Burke. 1In that situation there can be no question
about 1t because if the defendant invoked the right to do it
he cannot be heard to complain about some extralegal proceeding.

The Chairman. 1If it is limited to the various points
which are itemized here I really do not see how it may hurt.

Mr. Burke. With respect to number L4 the court always
handles that matter in any event at the time of trial.

Mr. Holtzoff. That is true but it may be useful to know
in advance of the trial what is to be done.

Mr. Burke. That is purely a formal matter but the
possibility of obtaining admissions of fact is something
different. With documentary procf, that is one thing; but
the possibility of obtalning admissions of fact seems to go
to something different.

The Chairman. Well, we may get the facts of a survey so
that ‘you do not have to call the engineer or the surveyor.

It may save a half hour of proof. Then you could take the
testimony of a doctor by written letter.

Mr. Medalie. It would also take care of corporations.

The Chalrman. To prove that they are corporations.

Mr. Medalie. Or know that you have to prove them.

The Chairman. Or know that you would be obliged to.

Mr. Youngquist. A great many formal matters can be taken
care of in that way.

Mr. Medslie. My feeling about attorneys in criminal cases
is that you call a man on the phone and say, "Do I have to

prove so and so or do you admit 1it%"
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He says, "Oh, no, you do not have to prove that.”

Then if there is any question about it later the court
gets you together and there is very little difficulty about it.
Most decent lawyers feel that way ebout it. T hate to try a
case against a man if he fesls that I am putting him to a
terrible expense to establish something about which there is
no dispute. I think most lawyers feel that way.

The Chairman. That is not universal.

Mr. Medalie. I think that it is not uncommon.

The Chairman. I agree with you.

Mr. Seasongood. I think the general idea, of course, of
pretrial procedure is very excellent, but the matter has to
be approached with some caution in criminal cases because you
have several things which you do not have 1in civil cases. That
18, you are entitled to the right of trial by jury. You are
entitled to be confronted by your witnesses or your accusers.
You are entitled to a public and open trial.

Now, I do not know whether You have stated this too
broadly to run into the situation where somebody with a ques-
tlon may say that you are taking away his constitutional rights.

I think you have discussed number 2. 3 refers to ad-
missions of fact. Sometimes you use doctors' statements with-
out calling them in, but I doubt whether you could if the
person would insist at the trial on repudlating that by the
reason of being entitled to be confronted with his accuser.
Then in lines 18 and 19 you are limiting the issues for trial
to those not disposed of by admissions or agreements of ¢ ounsel.

That brings to your consideration whether or not you have

overstated the matter somewhat.
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Mr. Holtzoff. ©Not if counsel in the criminal case can
stipulate it.

Mr. Medalie. It is stipulated in the trial.

Mr. Seasongood. Yes. 4 man pleaded guilty to an offense
and then he was allowed to change his plea of gullty after he
had been sentenced. So I think we have to approach this prob-
lem with a great deal of caution and overcome this weakness of
thls pretrial procedure. Then the judge takes the view that
he would 1ike a certain thing to be accomplished or feels it
should be accomplished, and then when it is not accomplished
and you come to trial he 8till feels that he is going to make
the result coincide with what he wanted accomplished informally.

I think you should have these objections made, and I sup-
pose the Reporter is loaded up with these objections.

The Chairman. Would it meet your objections to provide
that the agreement reached at the pretrial shall be slgned by
both the district attorney and counsel for the defendant ¢
It would really be a stipulation which would be in effect
brought about by the intervention of the court rather than
merely an order which the court would effect.

Mr. Medalie. The order would contain a recital that the
attorneys "have come to an agreement to the following effect."
Otherwise the order would mean nothing. Then the court's
recital that the parties have agreed is equivalent to the
effect that the parties have signed a stipulation.

The Chairman. Well, we are trying to meet the objections
raised here.

Mr. Seasongood. I am favorable to 1t but I wanted to warn

of the doubt that has occurred to me and which may occur to
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others when these rules are submitted in which they will
differentiate between criminal and civil cases,.

The Chairman. Practically doesn't that exist, the dis-
tinction between civil and criminal cases? Isn't that actually
in the mind of the Jjudge as it is 1in the mind of counsel?

Mr. Seasongood. No. I had a very unfortunate experience
in that regard. A Judge stated a certain thing was stipulated
when it was not stipulated, in a case I have now Pending in
the Court of Appeals.

Mr. Burke. I am in accord with the procedure. I knoyw
what has been done with the congested calendars in the seversal
courts in Detroit since they have been using it in the pre-
trial docket; but I do feel that if the court on its own motion
or at the request of the district attorney summoned the
defendant or the defendant and his counsel in, that is something
a little different from "directing." If the defendant or his
counsel join in that I can see DO reasonable excuse for failure
to join in that. Then there can be no question about ovep-
riding the rights of anyone. Secondly some defendants with
financial backing may be visiting in the courtroom while you
have a jury or even in the judge's chambers and you have that
sort of thing with a pretrial hearing.

Mr. Glueck. 1Is your motion, Mr., Burke, in connection
with the word "direct"?

Mr. Burke. Yes.

Mr. Glueck. Suppose we say "invite the attorneys,"

Mr. Seth. Shouldn't we Say the defendant's participation
i1s purely voluntary?

Mr. Glueck. Or something of that sort.
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Mr, Seth. That he 1is not required to participate at all.

Mr. Medalie. The rule here implies it.

There is another situation. Now we have been talking
about wholly the disadvantages to the defendant. I think Rule
16 presents very substantial advantages to the defendant in the
case of physical evidence. Certainly if he needs documents
and things of that sort which are in the bossession of the
Government he should be in 8 position to get them. I feel
that a large profit in Rule 16 willbe to the defendant.

Mr. Youngquist. I think 8o, too.

Mr. Burke. But in the hands of competent counsel I cannot
assume that the court would permit any disadvantage to be taken
of the ignorance of the defendant, which in the hands of in-
competent counsel probably would be a disadvantage. I am not
familiar with all the states but I can assume that there are
times when defendants may not have that type of competent
counsel,

Mr. Medalie. If the case 1s important I think it is
unlikely that he would not have one, even though he does not
have an expense account. A lot of Very capable men who are
underpaid are doing very fine work.

Mr. Wechsler. I do not Sée any reason to assume that
counsel for indigent defendants throughout the countwy will
improve appreclably after these rules go into effect.

Mr. Medalle. No, but they are not likely to be assigned
to cases of this sort. The indigent defendants usually are

found in narcotic cases, counterfeit passing, and such things
that you do not have to try on very complicated issues, It is

rather rare that there is an indigent defendant In s cass that
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requires serious breparation.

Mr. Wechsler. Yes, I agree, but y;u may have reference
to offenses that I conceive this rule may not really apply to,
but that may not be true in many cases.

Mr. Medalie. Do you have any statistics in mind? 1In
talking about that last night it was stated that of 9L percent
of the success that the Government has had in its criminal
cases, 92 percent of 1t is due to pleas of guilty.

¥Mr. Wechsler. Yes, I had that in mind that most of these
are by way of s plea of gullty, and that is likely to continue
to be the cass.

Mr. Medalie. And it is done without any serious effort
on the part of the Government.

Mr. Wechsler. Yes, but I think that the situation pre-
sents thergigfggg%{em in the administration of criminal justice
than in the litigated case with competent counsel.

Mr. Glueck. May I renew my suggestion that the term
"invite" be substituted for the term "direct"¢

Mr. Seasongood. I second the motion.

The Chairman. The motion is made that in line 2 where
the word "direct" is that it be deleted and the word "Invite"
be substituted.

Does that take care of your objection?

Mr. Glueck. That pPresupposes acceptance of that
Invitation on the part of defendant's counsel before it may
become a fact.

Mr. Medalie. T may call the district attorney to come in

and show me his papers. He may decline.

Mr. Holtzoff. I do not think the district attorney would
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decline the invitation. The defendant's counsel may, but I do
not think the district attorney would.

Mr. Medalie. Well, probably not, but I would 1like to
make surs.

Mr. Holtzoff. He has the liberty not to.

Mr. Medalie. So has any counsel who appears regularly in
court.

The Chairman. I know one district where the district
attorney would not hesitate to decline the invitation.

Mr. Medalie. You know i1t is not easy to get the district

attorney to show his papers. Judge, you remember that case. Judge

Cardoza wrote an opinion on the Lemon case. Judge Cardozs
wrote a very learned opinion upon the history of the district
attorney in criminal cases winding up by not showing a single
scrap of paper.

I think you have got to compel them to do those things.

Mr. Glueck. I have in mind the pPossibility that once you
eéstablish this procedurs that the parties may find it so
beneficlal that it may become customary. If you use the
eéxpression "direct" then Jou run into all those problems which
have been raised.

The Chairman. Gentlemen, you have the two horns of the
dilemma. You have got to grab one or the other.

Mr. Crane. Why not make it "request"?

Mr. Burke. It seems to me that anything other than the
suggestion made by you would result in compulsion. If it is
an Invitation that is fine. There 1s no question about the
équity and justice of that; but if the court requests the

district attorney or on his own initiative requests the



olb

290

defendant and his counsel to appear, then there is no question
of his voluntary wish in the matter.

The Chairman. Is there any further discussion?

(There was no response., )

The Chairman. Those in favor of the motion say aye.

Mr. Medalie. What is the motion?

The Chairman. The motion 1s to delete thse term "direct"
and substitute the term "invite",

Mr. Medalie. 411 right.

The Chairman. Those in favor of the motion say aye.

(There wss a chorus of ayes.)

The Chairman. And those opposed.

(There was a chorus of noes.)

The Chairman. The noes will have g showing of hands.

(There was a show of hands.)

The Chairman. T will count them. There are five.

We will have a show of hands by the ayes.

(There was a show of hands.)

The motion is carried. It is five to seven. \\

Taking the last sentence with line 21, that is deleted.

Now we have rule 20.
RULE 20

The Chairman. Any remarks, MNr. Robinson?

Mr. Robinson. Rule 20 deals with permissive joinder of
defendants. The first sentence deals with the situation such
88 you have noticed in the rule 3, page 25, to the left, such
88 the Sacco-Vanzetti case where you have A4 ang B charged with

killing C. That is a case of Jjointly ang mutually committing



395

the killing, the two acting to kill the deceased. In the
second sentence it states:
"Two or more defendants may be accused sepa-~

rately--"
or they may be accused Jointly. Two or more defendants
may be accused Jjointly in one count of an indictment or othe
written accusation if they are alleged to have participated
mutually and Jjointly in the offense.

I will stop on that. As you see, there you have a
case of A and B or more parties jointly involved in a given
criminal case.

Beginning witnh line 5, the second sentence:

"Two or more defendants may be accused separately,
each in a separate count of the same written accusa-
tion, of an offense which has been committed by one

or both of them without mutual participation.?®

An 1llustration of that is & case which I think is typ-
ical,therefore, may be used, and tuat is the case of State
v. Blakeley, 70 P. 2nd, 799, decided in 1937.

That was a case where two defendants were Joined in the
same count. A was driving an sutomobile stage along & Pacif-
ic hignhway and B came along benind nim. B was driving while
intoxicated. A stopped his stage but did not get off the
highway, thereby violating that law there. B came from the
rear and drove uils truck and struck the stage, and his car was
thrown over into the far lane of the nighway, causing a collision

with the car of C whicn was coming fmom the oprosite direction.
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As the result of the collision C was killed.

A and B were not acquainted with each other. There was no
connection between them but by theilr separate violations of the
criminal statutes they caused the death of C.

Now, the draftsman in the indictment for involuntary man-

That would be an example of two or more defendants committing
an offense which is an example of an offense committed by one
or both without mutual participation. It is drawn in this way
because sometimes it may not be clear before the trial whether
or not the two defendants were actually united in their par-
ticipation or not. So this would permit that type of situation
to be taken care of as it may arise.

Mr. Holtzoff. I am wondering whether this does not pro-
duce a technicality in our criminal procedure which does not
now exist there: the distinction between mitually and joint
on the one hand and joint on the other and it may give rise
to a lot of laborious running around.

Mr. Crane. I was Just thinking that we do not want to
pian for the very exceptional cases, do we? I was going to
Say that I doubt whether we should try to cover the very
exceptional cases. The only thing we can do here 1is to state
the general rules.

It is my impression that if we are goling to draw these
rules to cover these exceptlional cases we may introduce more
confusion than you have.

Mr. Robinson. There are only two possible cases. That
is either 4 and B acted together jointly or they did not.

If they acted jointly together there is no question but
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that they would be joined in the same count. The facts would
be substantially the same.

Mr. Medalie. We are going very far in our criminal code.
Why not put them all in?

Mr. Holtzoff. What difference does it meke whether they
are in the séme count or in two different counts? What differ-
ence does it make?

Mr. Robinson. You know a misjoinder.

Mr. Holtzoff. It is a technicality.

Mr. Robinson. ©No, that is not a technicality.

Mr. Crane. You put them all in one indictment.

Mr. Wechsler. Isn't this broader than that because you
have the impression in this sentence, as it is drafted, that
they may be accused separately, each in a separate count in
the same written accusation of an offense which has been com-
mitted by one or both of them without mutual participation.

That means that if I am accused of robbery and you are
accused of transporting other stolen goods entirely, I can be
charged with another section.

Mr. Dean. The difficulty grows out of the offense instead
of the acts.

Mr. Robinson. Are you sure about that? I don't think so.

Mr. Dean. Join the offense of robbery or murder? That is
much broader than the illustration you glve.

Mr. Robinson. Of two of more defendants?

In answer to that, he is talking about murder. I am talk-
ing about one offense, the offense of manslaughter. A man was
killed by the unlawful act of others; therefore you have the

death of C. That crime was committed either by 4 or B, the
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driver who left the stage on the highway or the truck driver who
came from behind while intoxicateqd.

Mr. Dean. To drop the distinction between offense and acts
on the part of both parties, it may or may not be in the same
transaction, but isn't your situation so unusual thst you do
not need this because you could give them in two indictments and
the court will consolidate them for trial®

So, 1f it is designed to cover a very unusual situation, I
submit that it is unusual.

Mr. Wechsler. I see the point of your draft but if you
have a clause where charges against two or more persons arise
out of some act or related acts or events, the charges may be
joined in separate counts of the same indictment, or if in
Separate indictments they may be consolidated for trial.

Mr. Robinson. You are talking about joinder of offenses;

I am talking about Joinder of defendants.

Mr. Wechsler. ©No. I am thinking about Joinder of
defendants, the principle of unity which you have to have in
the same indictment where each defendant's act or acts is
related to those of the other. That seems to be the principle
of the unity of the cass.

There is one automobile accident. I think the defendants!
joinder should be allowed, but I do not think it should be
allowed unless there is that unity in the cases which will
point to the unity of action if proved at the trial.

Mr. Robinson. If there is unity of intent.

Mr. Wechsler. I am not thinking about that.

Mr. Robinson. We are clear about this?

Mr. Wechsler. Yes.
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Mr. Robinson. I think it is a well stated term saying
that there was mutual acting in the offense. That is taken
from this Washington case by Chief Justlice Steiner.

Mr. Wechsler. That ruls makes elther responsible as an
accomplice of the other.

Mr. Robinson. No.

Mr. Wechsler. In the first sentence.

The Chairman. Would you read the first sentence, Mr.
Robinson?

Mr. Robinson. (Reading)

"Two or more defendants may be accused jointly
in one count of an indictment or other written
accusation if they are alleged to have participated

mutually and jointly in the offense."

Kr. Crane. Why put "mutually" in there? They participated
Jointly in the same offenss.

Mr. Robinson. In the second sentence it is "without
mutual participation.”

Mr. Crane. Why do you have it?

Mr. Robinson. Each of them was concerned in the case but
they dild not participate mitually.

Mr. Crane. What law requires "mutually"? It is simply a
question that they joined in the same act.

Mr. Robinson. I do not think so. I am trying to express
the unity of intent.

Mr. Crane. Suppose one man breaks in a house with the
Intent to kill. The other man is there at the same time with

the intent to commit assault. They are both guilty of
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burglary and they are acting Jointly; but the intent would not
make both guilty of manslaughter or both gullty of assault.

Mr. Robinson. No.

Mr. Crane. They are separate crimes. The intent was not
sufficient, but you would indict them both for burglary at the
same time.

Mr. Youngquist. It seems to me that this is rather rare.

Mr. Crane. That is the point.

Mr. Youngquist. It 1s not likely to arise. I am afraid
that 1f we try to cover everything, particularly rare cases, we
are likely to get into complicated situations.

Mr. Holtzoff. It seems to me that we should leave out the
second sentence.

In the first sentence take out the words "mutually and®
and permit the joinder of persons who have jointly participated
in the offense.

In the Washington case, which you have referred to, there
was no joint participation any more than there was mutual
particlpation. That 1s such a rare case.

Mr. Youngquist. I think the decision of the Washington
court was wrong.

Mr. Robinson. There was mituality in the collision.

Mr. Holtzoff. I move that we strike out the words
"mitually and" in the first sentence, and strike out the whole
second sentence.

Mr. Youngquist. I second the motion.

Mr. Wechsler. If I may repeat, I think the confusion is
in the drafting rather than in the principle. I think it is

possible to achieve the result that the Reporter wants without
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the confusion that now is expressed wlth respect to this
language.

Mr. Crane. I think we know what "joint" is.

Mr. Wechsler. I think that 1t should be possible to
achieve that without confusion and to reach a formula to join
the counts where the same act or transaction or a series of
events 1s involved.

Mr. Crane. Suppose in an exceptional case they are jolned
and the court says that they are improperly joined? What is so
serious about that? They just separate them. You cannot
imagine anyone dismissing that.

Mr. Robinson. You have a rule for that.

Mr. Crane. They Just separate them. They move for
Separation under the rule. What difference does it make?

Mr. Wechsler. The difference is that it 1s desired to
have them tried together and to have g single case of proof
and a single disposition of the controversy.

Mr. Crane. It is so exceptional that I think you are
golng to get more confusion.

Mr. Robimson. There may be some cases where they do not
know. There may be a case where elther A or B committed a
crime and they are Jointly responsible.

Mr. Holtzoff. The United States attorney would not indict
two people because he did not know which one of the two come-
mitted the crime.

Mr. Medalie. It should be possible to sustain the charge
on proper proof even though he has got to prove they acted
jolntly if he is able to know that each of them contributed

toward the crims.
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Mr. Holtzoff. 1Is this a common situation?

Mr. Robinson. It is common enough to be taken care of.

Mr. Youngquist. Wouldn't it be enough if you leave in
the third sentence and say that if therejggparate written
accusations the two may be consolidated for trlal? Then we
will avoid the difficulty.

Mr. Wechsler. There you have to define some formula to
Justify consolidation.

Mr. Holtzoff. Isn't that in the discretion of the court?

Mr. Youngquist. You have the Same language in the pre-
ceding sentence.

Mr. Robinson. What would you suggest?

Mr. Youngquist. Where they are accused of an offense
which has been committed by one or both without mutual par-
ticipation in one count or other written accusation."

Mr. Robinson. That is pretty nearly incorporating that
sentence into the third.

Mr. Youngquist. No, there are separate accusations but in
the discretion of the court they may be consolidated at the
trial.

Mr. Robinson. Well, I understand the situation. T will
drop the matter. I wanted my point to be clear. That may be
the situation when the evidence 1s practically the same. The
only question is whether they can be joined in separate counts
of the same indictment rather than require them to be accused
Separately in different indictments. That is all to the
second sentence.

Mr. Wechsler. 1If this were held for redrafting it may be

possible to meet Mr. Youngquist'ts objections and the other
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objections and still make the point that you have in mind.
May I advance a substitute motion that the section be
passed for the present, pending reconsideration by the Reporten,
rather than let the principle be rejected now?
Mr. Holtzoff. f%e will sccept that substitute.
Mr. Dean. I second the motion.
The Chairman. Those in favor of the motion say aye.
(There was a chorus of ayes.)
The Chairman. No.
(There was no response.)
The Chairmen. It is carried.
I take it that the troublesome sentence is tae second.

Mr. Robinson. Yes.

The Chairman. "Mutually" seems to be out. _.

Mr. Robinson. It was just used in the one court and that
was In a dissenting opinion.
The Chairman. Now as to the second part of Rule 20.

Mr. Robinson. (Reading)

"The court may order such separstlon of joint
deferndants or such groupings of joint defendants in
separate trlals as shall be conducive to a fair trial

for each defendant and for the Goverrnment."

The Chairman. We are agreed on the first part, A, except
as to the second sentence.

Mr. Wechsler. May I ask a question sbout B?

The Cheirmen. Yes.

Mr. Wechsler. Does the form of B indicate the Reporter's

Judgment of the complex problems of parties particularly in
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large scale transactions like conspiracy and other joint crimes
that it does not Yield to any rule thst may lmprove the law as
1t now stands?

Mr. Robinson. The rule could hardly affect substantive
law.

Mr. Wechsler. ©No. I am merely spesking about the Jjoinder
of all the parties. It is a standard agreement in many juris-
dictions that particularly in consplrecy cases joinder is
excessively large and burdensome. I have seen no solution to
it.

I wonder if it is your Judgment that there is no solution
to it by rule other than the retention of the present system
which permits the joinder because they are joint offenses
vested in the discretion of the court.

Mr. Crane. You camot make any rule for that becauss you
have those motions enumerated under our statute. You bring up
a defendant and then if he wants to make a motion for separate
trial he can do so. They come up mostly in murder cases but
they have all been denied. There is never any serious problem
there.

I do not think that you could formulate any rule whereby
the judge could separate, because it all depends upon .the facts
and circumstances.

There are many of them in which a man makes a motion that
he should not be joined with the other defendant, but the
majority of them are denied. They depend upon the facts and
circumstances. You camnot do more than trust to the good Judg-
ment of the judge. After all, you have to leave something to

the experience and the Judgment of the court.
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Mr. Youngquist. The only other alternative would be to
grant separate trials as of right as we had in Minnesota by
statute.

Mr. Crene. We had that but you cannot do it. It does not
work.

We had separate trials where they brought some witnesses
in and proved a man innocent. Then they tried the other party
and he got the People's witnesses and proved that he was
innocent and both of the guilty men got out.

Mr. Youngquist. I think it is wrong in Minnesota, but
that is the only alternative to what 1s proposed here.

The Chairman. Rule 2l.

RULE 21.

Mr. Robinson. MNisjoinder and nonjoinder of defendants.

(Reading)

"Mis joinder of defendants 1s not ground for dis-
missal of a crimlnal proceeding. Defendants may be

dropped, or in proceedings by information'--

Strike out "or by complaint" because you have struck that cut

in line L.

(Reading)
"Defendants may be added, by order of the court
on motion of any defendant.”
"Or the United States Attorney" should be added. Then
"by motion of any defendant."

The Chairman. Why not say "motion of either party"?
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Mr. Robinson. We have tried to avoid calling the Govern-
ment a party, as much as possible.
(Reading)
"Any defendant or the Unlted States attorney or of
its own initiative, at any stage of the proceeding and
on such terms as are just. Any proceeding against a
defendant may be severed at any time and proceeded with

separately.”

The Chairman. Why put in "at any time"¢

Mr. Robinson. That 1s because of the Strewl case in which
Judge Learned Hand wrote the opinion. 1In that case they accused
three defendants of conspiracy and then later before the case
came to trial they discovered the names of three more defendants.
They tried to dismiss as to the first indictment and then bring
in a new indictment which would include the defendants first
named and then these new defendants.

Mr. Holtzoff. You cannot do that after the trial.

Mr. Robinson. At any time prior to the trial.

Mr. Youngquist. Why not just strike out "at any time"?

Mr. Robinson. Very well.

Mr. Medalie. Yes.

Mr. Seasongood. You want to call them United States
attorneys? 1Is that what you call them? Have we decided on
that? 1Isn't there a special assistant to the Attorney General?

Mr. Youngquist. Why not say "attorney for the Government"?
You have an attorney for the defendant.

Mr. Seasongood. Somebody said "attorney for the United

States”.
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Mr. Holtzoff. The department says "United States Attorney"
and the United States attorney is an attorney of record.

Mr. Dession. You have a lot of cases in which the United
States attorney does not participate.

Mr. Youngquist. Why not say "attorney for the Govermment"?

Mr. Seasongood. Let us come to an agreement on it.

Mr. Medalie. Let us dispose of this section first and
then we can come to that.

I want to find out why you have this provision only in
cases where the prosecution is by information.

Mr. Robinson. You know you cannot amend an indictment.

Mr. Medalie. No. How do you do it when there is an
information? Do you have persons who are not at that time
under indictment prosecuted by information?

Mr. Robinson. Yes, I think it is possible to bring in
new defendants.

Mr. Medallie. Who does it?

Mr. Robinson. The United States attorney.

Mr. Medalie. He really files the new information?

Mr. Robinson. Yes.

Mr. Medallie. He could do that without this.

Mr. Holtzoff. Except for the statute of limitations.

Mr. Medalie. Then you camot bring in new ones.

Mr. Longsdorf. Do you have to have a formuls for new ones?

Mr. liedalie. If you wanted to bring in new ones you file
specific information. It 1s a new informastion against all of
the persons.

Mr. Dean. Was that statement as against the persons in

the first information?
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Mr. Kedalie. The attorney has filed a new information
for the new people and then consolidated the two. I think
that is the indicated procedure.

Mr. Dession. Say you do not have enocugh new defendants
to discuss to make up the new indictment.

Mr. Dean. Just name one defendant as the defendant in
the second information and invoke the others as in conspiracy.

Mr. Desslon. A4ll conspiracies do not have defendants.

Mr. Medalie. I do not think this works.

The Chairman. If it does not work, it is safer to leave
it out.

Mr. Medalie. Just file a second information and then
consolidate it.

Mr. Roblnson. I can get that Strewl case and bring it
to your attention.

The Chairman. Suppose we hold that off then.

Mr. Holtzoff. The first sentence should stand.

The Chairman. Yes.

Mr. Medalie. 1In the last sentence in Rule 21 it states:

"Any proceeding against a defendant may be

severed and proceeded with separately."

Who does the severing?

Mr. Youngquist. The court.

Mr. Medalie. That is one thing which I think should be
done now. I do not want to have any douwbt about it. I think
we should insert "the power of the court.”

lMr. Robinson. After the word "severed" insert "oy the

court?
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Mr. Medalie. Yes.

Mr. Youngquist. Isn't that too broad "that any procedure
may be severed"?

Mr. Crane. Pardon me. I want to get this amendment
straight.

The Chairman. "any proceeding against a defendant may
be severed."

Strike out the words "at any time" and substitute "by
the court."

Mr. Youngquist. Isn't that too broad? Aren't there/some
Joint offenses which should not be severed?

Mr. Robinson. I do not think so.

Mr. Holtzoff. It is in the discretion of the court to
grant a separate trial.

Mr. Dean. 1In line 5 cannot we scratch out all the words
except the first two?

Mr. Holtzoff. Yes.

Mr. Medalie. Yes.

Mr. Robinson. Just leave in the first two words.

The Chairman. "By order of the court" and strike out the
rest.

Mr. Medalie. Wait a minute. Tf you do that after the
Jury has been impaneled and the witness has testified, then//
there is jeopardy and the defendant is safe.

The court is supposed to have some sense as to the
significance of his acts. The judge knows that once a witness
has been sworn and has begun to testify that there 1s Jjeopardy
under existing decisions.

The Chairman. That leaves open the question of adding
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defendants, and we will go into this case you ﬁentioned.

Mr. Kobinson. Yes.

The Chairman. All right. We will resume at eight o'clock

this evening.

(Whereupon, at L4235 p.m., the committee ad journed

until this evening at 8 p.m.)
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1

9-9-41
NIGHT SESSION

The recess having expired, the Advisory Committee re-
convened at 8 p.m., and proceeded further, as follows:

The Chairman. All right, gentlemen.

Rule 26, dealing with depositions and discovery.

Mr. Robinson. Mr. Chairman, I have here with me Mr. Fred
3. Strine, who has also helped in the Reporter's office on this
subject of depositions. I thought it might be desirable relief
for you certainly if not for me if I just had Mr. Strine work
initially on your questions this evening in regard to depos-
itions; so we are starting on Rule 26, and any questions you
have are in order.

The Chairman. All right, gentlemen, are there any
questions on (a)?

Mr. Waite. May I ask the reporter if section 26 anywhere
gives to the Government the right to take depositions of wit-
nesses?

Mr. Robinson. I will pass that to Mr. Strine.

Mr. Holtzoff. Line 7.

Mr. Strine. Line 7.

Mr. Waite. I do not know guite what it means, but it
says it may take a deposition only when the defendant has
taken a deposition.

Mr. Strine. The way the rule is drawn at present it does
not give the Government an unlimited right to take depositions.
It only gives it a limlited right in this particular situation
vhen the defendant has taken depositions.

Mr. Waite. Yes.

Mr. Medalie. That is within the Constitution as we
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understand at this moment.

Mr. Crane. That is, the Constitution says the defendant
has to be confronted with the witnesses.

The Chairman. I do not think Mr. Strine got Mr. Waite's
question at all, so will you give it to him?

Mr., Waite. I know of course that the Constitution reqguires
confrontation. My own opinlon has always been that he does not
have to be confronted in court by the witness, it is enough if
he is given opportunity to cross-examine, and all that sort of
thing. Therefore I had hoped that we would take that forward
step and give the Government the right to take depositions,
assuming that 1t took the defendant along and gave him the op-
portunity to confront the witness--to take depositions, under
those circumstances, where conditions made it necessary and
proper.

Now, I understand from your answer that Rule 26 does not
give any such privilege as that.

Mr., Strine. No, it does not.

Mr. Holtzoff. I would like to ask this: How would you
meet the confrontation rule i1f the defendant 1s in jail? Con-
frontation is not satisfied with confrontation by defense
counsel, There must be confrontation of the defendant in
person. Or suppose the defendant is out on bail, who is to
bear the travel expense to the place where the deposition is
to be taken?

Mr. Waite. I said it might be necessary for the Government,
at government expense, to take the defendant to the place where
the deposition is to be taken,and confront him with the witness

there, but there are times when that would be a practicality



and I think a very desirable thing at times when you cannot get
the witnesses to the court.

Mr. Holtzoff. of course ordinarily since a subpoena in a
criminal case runs throughout the country the Government can
bring any witness at all to the place of trial if that witness
is in the Uniteq States, unless of course he is too sick to
travel.

Mr. Crane. Mr. Waite, may T ask you this? You said you
hoped we would take a forward step, but does confrontation mean
that you 8imply confront the defendant anywhere? T supposed
it was to confront him before the triers of the fact, who are
the jufy, who pass upon the credibility of the wiltnesses.

Now, I suppose he can waive that, and I Suppose that is
vhat you mean when you say "if he applies for deposition," Mr.
Strine; then of course he waives it.

Mr. Waite. No, I would not even require him to waive it.
"Confrontation" obviously has no absolute meaning. I think we
are agreed on that, are we not? For 111ustration, I do not
think we could say here it meant absolutely one thing or another.
There is g question of interpretation, and if the courts should
say that confrontation meant confrontation before the jury
that would block any possibility of depositions; on the other
hand 1t would be perfectly possible and logical and rational in
every way for the court to Say confrontation does require con-
frontation in a particular place, but requires just what it
Says--confrontation--and T would like myself to see us take the
step of giving the Government that opportunity andg letting the
court if he wants to take the onus of putting that restrictive

interpretation upon the Constitutionail provision.
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Mr. Medalie. I think that is wonderful. Look- you do not
need juries. A defendant has been arraigned before a magis-
trate, and before the magistrate the complainant and the other
witnesses testify and the defendant has the opportunity to
cross-examine. I am giving a New York law, Judge. The defend-
ant waives examination. Now. you know 1t is the New York law
vhich is darned conservative, and that says that the deposition
of the complainant is admissible in evidence against the defend-
ant; he had the opportunity to require him to be examined, he
was there, he could have cross-examined him; he waived.

In a criminal trial if the complainant dies the depos-
ition of the complainant in writing taken before the maglistrate
i1s admissible in the jury trial passing on the defendant's
guilt. Now then, “confrontation" simply means that the defend-
ant should have the opportunity to do certain things with re-
spect to the witnesses against him who are offered against
him at the trial before the jury.

A witness 1s to be examined. As you, Mr. Walte, suggest,
the Government 1s willing to pay the defendant's expenses to
go to St. John, New Brunswick, or Capetown, Africa, or Shanghai,
China, and says, "Here is your money; we will pay your trans-
portation and the transportation of your counsel; you can come
out there to cross-examine.” 1In other words, everything in-
volved in the reason of the rule has been met by Mr. Waite's
suggestion.

That is a reasonable risk, there 1s no cogstitutional
difficulty involved, and you get rid of a &iﬁs in the
criminal law, do you not?

Mr, Crane. Well, except that the spirit of it is this--
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that there i1s not a step In the felony charge--not a step--
that can be taken in the absence of the defendant. Fe has got
to be present at every step. Hz2 has got to be there. They
cannot do a thing. They cannot hear him before the magistrate.

Mr. Medalie. ©No, walt a minute, I will give you some
decisions. They are purely district court and maybe circuit
court decisions. A trial is on before a jury, it has been
running for about four weeks; one day the defendant does not
show up. Says that tough friend of yours, Senior District
Judge Campbell of the Eastern District of New York, "Well, we
wanted him here, but he did not show up. Let the trial go
on." And the Circuit Court of Appeals of the Second Circult
said he was right.

Mr. Crane. What did the United States Supreme Court say?

Mr. Seasongood. We cannot hear you gentlemen when you
talk to each other, over on this side.

Mr. Medalie. You know that decision?

Mr. Holtzoff. Yes.

Mr. Mcdalie. The attorneys walked out at the trial. It
does not stop the trial, according to Judge Campbell's decision,
sustained by the C.C.A., Second Circuit.

Mr. Youngguist. WVas not that on the theory he had waived
his right to be present? I know we have decisions right in
Finnesota where the same requirement of the presence of the
delfendant throughout the trial or proceedings exists, but the
court has held that under certain circumstances when the
defendant should have been there and could have been there but
of his own volition failsd to appear, he waived the right of

being present; but that is a quite different thing from teking
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it avay from him.

MNr. M=dalie. Well, they do not take it away from him. I
do not think waiver i1s anything more than a rationalization of
the whole thing. He has a fair opportunity, which puts no re-
strictions.

Kr. Robinson. "Privilege.’

Fr. Medalie. '"Privilecze would be better. -- Yo he has
a right.

Vr. Robinson. It is a pririlege too, is it not?

Mr. Medalie. It is both a right and a privilege. No, I
think it is a right. I do not want to get into Hovage's
categories. You mecn all know them better than I do. It goes
back to 1914, That 1s a long time.

Fr. Holtzoff. What did he do with the case?

Mr. Medalie. 1In any event, no man gets rights by flaunt-
ing a court.

Mr. Robinson. That is right, he shouldn't.

Mr. Medalie. Now, when the Government is willing to pay
hls expenses to go to Capetown or Shanghal sud puts up the

money so he can go, there has been a judicilal determination

that that is falr. ©Now, he caun go to that trial; the distance
he can go, let's see, from Hudson, N.Y., to Manhattan--it =also
cosis him money and expense to get thers., VWell, let's say that
he lives 1n 3an Francisco, has been indicted, and is to be
tried in New York, that he goes there; but the Government pays
his expense. Thevre s a compulsion, but there is no burden.
The compulsion is to attend the hearings, that is all.

Hr. Crane. Well

I thlink your logic probably 1s good, but

z

whai are you going to do with the people of thils country that



have beecn brougnht up on the idea that a man goes iato a trial
on a felony and has to be confronted with the different wit-
nesses? And now we are going bto ask them to approve our rule
which says that he can be triesd on paper depositions taken in
some foreign part, with the Goverament saying that he can go
there and listen and conduct the examinabtion if he wants to.
think you would not get the people of the country,

Pennsylvania especially, to follow that.

Mr. Medalie. Judge, you said the people of this country
have been brought up on that idea. Well, the people of this
country are Lold about something that happened to be legalistic
notions supposedly datiag from 1775. They never heard of them.

Mr., Crane. 1 know.

Mr. Mesdalie, They think we are crazy, they write editor-
ials in the evening papers telling us so.

Mr. Crane. DBut that doesn't happen to any of the men
around here? You do not mean to include us?

Mr, Medalie. This is a cross-section of the United
States and its racial and other groups. They were brought up
in school where they were taught these things, too. If they
had not gone to those schools and colleges and high schools
they never would have been notified.

Mr. Waite. Have you noticed the backwoods of New Jersey
and Colorado both approved the idea? You wondered what the
people of this country think.

Mr, Crane. Well, that may be, but as I said before, I
can see this because here the defendant desired to take a
deposition., I suppose that is not one of the certain pro-

visions he cannot waive in the Constitution. We know that.



There are certain things he cannot waive. He could not walve
perhaps a partial judge, but there are other things he can
waive, and I suppose here if he has to take a deposition of
course they could examine him, cross-examlne him, and so forth,
and then perhaps at the same time and place take other de-
positions. That would constitute a walver. But 1f you go,
and have such opposition, in which you are going to pay the ex-
penses of a defendant to go all over the country, I would 2o a
11ttle slow. I would see how 1t worked out with the criticism
on this part of it, and I should think that perhaps would--

Mr. Wechsler. Do I understand this would be limited to
cases of necessity? since otherwise if you are going to pay
the expenses of the Government to go to where the witness 1is
it would be just as well to pay a witness's expenses to go to
where a defendant 1s.

Mr. Medalie. Well, you cannot make a witness go anywhere.
If a witness lives in the Urals or in South Africa or in Asia
you cannot make him go.

Mr. Holtzoff. But if he sent the defendant over there,
how can he bring him back?

Mr. Wechsler. Induce him to go!l

Mr. Medalie. You pay his expense and everything to go to
Chipa; suppose the defendant doesn't come bzick? You have to
extradite him.

Mr. Longsdorf. You can do that.

Mr. Crane. They would be taking depositions in the
summertime.

Mr. Medalie. And practically 1t means this--no defendant

is golng out to cross-examine someone at Shanghai. He 1is
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sending his lawyer.

Mr. Crane. I should think he would be delighted to g0,
as he gets out of jail and has a joy-ride and takes his lawyer
along at the expense of his Government.

Mr. Dession. Mr. Chairman, what I want to suggest is
this: The idea that a defendant is entitled to confront every
witness against him, some 200 years ago, was settled the other
way. LEvery hearsay exception which is available in the law of
evlidence in civil trlals Is available in criminal trials, now,
when hearsay evidence is introduced--a dying declaration,
official records. regular entries made in the course of business,
and all the rest of the hearsay evidence comes in. That has
been settled for 200 years.

There used to be fights about this in the name of con-
frontation in the early cases in the United States. That is
all settled. All right--he is not entitled to be confronted
there. ©Now, in these cases the defendant waives nothing.

That evldence is coming 1n because 1t has been decided by
courts over and over again that there are sufficient reasons
in terms of the reasonable possibilities of proof and terms of
whatever you lilke, that that kind of evidence should come in.
Now, if we have got to have a waiver from the defendant in a
particular case, how do you account for the fact that all of
this evidence under existing hearsay exceptions is coming in?
It comes in; you all know that.

Now, if that is the case, the only question here is
whether the usual conditions of a hearsay exception are being
met. In other words, 1s there a reasonable necessity? Is the

opportunity of cross-examination being afforded in so far as
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is reasonably possible under the circumstances with this kind
of evidence?

That is my position on that.

Mr. Holtzoff. In support of the constitutional point,
you are allowed to introduce evidence glven at a prior trial
of the same case 1f the witness has died in the meantime. Now
that 1s not considered a violation of the confrontation rule,
so T would draw the inference from that that confrontation
does not mean confrontation at the trial.

Mr. Medalie. We1l, I would 1ike to go along with you on
it, but the confrontation requirements are there. In the
example I gave Judge Crane, of the magistrates, a complaint is
filed--nothing more than an affidavit--called a complaint or
an information, sworn to; the defendant walves examination;
the complainant dies. That deposition, complaint, affidavit,
whatever you call it, is admissible in evidence against the
defendant when he goeé to trial before a jury.

There is no magic about cross-examination. You had your
chance and you were there to take advantage of the chance.
Now, the only thing in Mr. Waite's suggestion 1s that you give
him the chance. Let me put 1t this way: Even in our district,
the Southern District of New York, where we have only one

place where the court ordinarily sits, it sometimes happens the

o
’

court sits in Poughkeepsie, and Alcécks, wanting to establish a
tradition, went up to Poughkeepsie, walked into the city hall
or courthouse there, wherever it was, and held a federal court.
Now, some people from Manhattan and the Bronx went up.
Most people did not. There was the court. The defendants

could have come there or they could not.
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Instead of that let us take a blgger area. let us take
any one of the districts--I do not know which is the largest
federal district in the United States territorially--the
Tastern District of Texas?

Mr. Holtzoff. The Western District of Texas.

Mr. Medalie. The Western District of Texas? Suppose &
hearing is arranged there. We know as a matter of fact that
most defendants would not attend if a deposition were taken.
The lawyer would go. The opportunity is there to go, particu-
larly where the defendant initiates them. Presence is not
important.

What really counts 1s the opportunity to be present, and
when the Government under judicial supervision and direction
provides the expense to g0 and come, every possible requirement
has been met, has it not?

Mr. Crane. You can Se€e€ at once that that 1s not correct,
otherwise the Government would try cases of the defendants who
ran away, and yet they always insist upon picking them up
somehow and walting until they can get them and bring them in,
and yet he gets avay and he has had opportunity to be present,
but the case does not go on, and I never heard of a defendant
being tried for a felony in his absence although he had oppor-
tunity to be present.

Mr. Medalie. He has. A defendant may be tried for a
feloné in his absence at 1east so far as the law goes now, 1f
he attended the beginning of the trial and if when he sees the
case is going against him he walks out and doesn't show up, as
in Judge Campbell's decision, affirmed by the C.C.A.--1I do not

know the name of the case. He walks out and the trial goes on
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and goes to a conviction, and it 1s sustained, not by the
Supreme Court, but at least by the c.C.A., Second Circult.

The Chairman. Mr. Waite, do you make a motion?

Mr. Waite. Yes, but I would 1like if I may to explain a
1ittle further. I do not know that I made one point clear.

T think it would be veryidesirable position, as I hope some

of the rest of you gentlemen know. It may or may not be con-
stitutional. I think it 1is constitutional myself, and the
discussion here indicates that there 1is no sbsolute, and 1
think it would be a mistake if we tried to decide here whether
it was or was not constitutional.

Tt would be a better thing to do, 1if you agree with me
that it 1s a desirable thing, provided 1t is constitutional, to
put it in and throw upon the court the onus of holding that it
is not constitutional. I am particularly interested in this
because as someone sald a while ago this set of rules is going
to be a standard for the States.

Now, it may be that we do not need that power of depos-
itions particularly where process runs throughout this whole
country, but that 1is not true in the state courts, and I should
very much like to see thls set up as an example and a standard
for the States to follow; and so I move that the Reporter be
directed to put into Rule 26--I do not know the phrase tonight--
to put into Rule 26 for our consideration next time an appro-
priate provision giving the Government power to take depos-
itions in case of necessity under conditions where the defend-
ant is given an opportunity to confront the person from whom
the deposition 1s taken.

Mr. Medalie. And the Government's paying the expenses?
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Mr. Waite. Yes.

Mr. Medalie. To come and go, for himself and counsel,
ahd necessary clerical expense?

Mr. Walte. Yes.

Mr. Medalie. Let us make it as broad as possible, to put
this over.

Mr. Crane. Of course you would also have to define
"hecessity" would you not?

Mr. Seasongood. Mr. Chairman, I would like leave to speak
to the motion if 1t has been seconded.

The Chairman. Is the motion geconded?

Mr. Crane. I second 1it.

The Chairman. Proceed.

Mr. Seasongood. I am under the impression we have a
special constitutional provision in Ohio which permits this
very thing. I am SoOrry T have not looked 1t up, but I am almost
certain there is such a provision in the amendments to the Ohilo
Constitution,made in 1912.

There are these differences. T understand we have been
told a subpoena on behalf of the United States runs anywhere in
the Unilited States, so there 1s very 11ttle necessity for the
United States to take depositions, because they can subpoena
the witness and bring him to the trial.

Twe Chairman. Except in the event of sickness?

Vr. Seasongood. Well, that may be. Yes, they cannot 1if
he is sick, but in general they can bring the witness, OT if he
1s sick they should ask for a postponement of the case because
a material witness could not be produced.

Of course it is possible that the witness might live in
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some country other than the United States, and then in that
case you would have a difficulty, but that 1s rare.

On behalf of the defendant, if you did this you would
certainly have to provide the expense for the defendant, his
counsel, and you would have to send along some bailliff or
court person or whatever you would call him to keep the defend-
ant from staying in the agreeable surroundings in which he
finds himself when he once got out, if you have him and bhis
lawyer.

If he did not go, i1t does seem to me, with deference to
the gentlemen who have spoken, that he would not be confronted
in a public trial with the witnesses. He would not have to
do that. 4 defendant might say, "A man could testify agalnst
me in a deposition off in Kamchatka or somevhere else with a
great deal more freedom from restraint or pressure than he
would in a federal court with the judge sitting there In his
ma jesty and 12 jurors looking at him to see whether he tells
the truth.”

Fr. Glueck. Exactly; that is the point.

Mr. Seasongood. I think it would be, with deference to
the gentlemen, plainly unconstitutional to provide that.

Now as to the hesrsay rule being au exception, the Con-
stitution is to be interpreted in accordance with well recog-
nized rules of law, of which this is one, and at least he 1is
confronted with the person who gives the hearsay testimony; so
he is confronted to that extent.

I think you inject a very serious question which 1s to
my mind almost certainly unconstitutional, and that is forti-

fied by the fact that the QOhio Constitution was especially
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amended to take care of this thing, where they do take the de-
fendant along. He hasn't any say in the matter. 1If the State
wants to take depositions they take him out of jaill and take
his lawyer along at thelr expense and take somebody to keep him
80 that he will return to his ordinary surroundings; and I do
not feel that it is something we ought to stick in.

Mr. Crane. May I ask a question? Where does the money
come from? You have to have appropriations, do you not?

Mr. Seasongood. May I mention this slso: Won't there be
difficulty if he i1s confined in a penitentiary? Whoever has
charge of the penitentiary will say "I am not going to give
this man up and run the risk of his not coming back and my being
held personally liable for letting him escape.”

Mr. Crane. Are the appropriations limited?

Mr. Holtzoff. Of course we have limited appropriations,
but if this procedure were established by rule we would get an
appropriation in order to meet this contingency.

Mr. Medalie. You could not do it unless you had the money.

Mr. Holtzoff. That is right.

Mr. Medalie. So the question of the money is purely
academic, isn't it?

Mr. Crane. Not nowadays!

Mr. Seasongood. They have more money than they sver had.

Mr. Holtzoff. The warden is an officer of the Department
of Justice, and the Department would just order the warden to
surrender the prisoner for that purpose.

Mr. Crane. Suppose there was not an appropriation and you
never have the money, would it be unconstitutional then?

kr. Medalie. They could not carry it out and meet the
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requirements. Now, look, Alex--if your man were in jail, ob-
viously he could not go to Shanghal.

Mr. Holtzoff. No.

Mr. Medalie. Because the minute he stepped out of the 3~
mile 1limit he would tell you and the whole Department to go
plumb to hades.

Mr. Holtzoff. That is right.

lir. Medalie. So you would not do 1t, if that is the
case.

Mr. Holtzoff. No.

Mr. Dession. May I suggest another thing along the same
1ine? No lawyer with any sense would use a deposition if it
were feasible to use the witness, because you know perfectly
well that there is a preference for witnesses. You can see€
why.

But I want to separate two 1lssues here; one is the policy
igsue; the other is the constitutional issue. Now, your con-
stitutional issue I think 1s a ghost. Now, in the first
place, there has never been & statute so far as I know which
has purported to authorize the use of depositlons by the
prosecution in criminal cases; therefore there has never been
a judicial test of whether that could be done or not. That
question has never been decided to my knowledge.

Now what would be the reason for having such a statute?
Well, the reason would be that there are situations where it
would be desirable, and I do notl have in mind at all a situation
where the prosecution could feasibly call a witness.

Mr. Crane. "Could not feasibly call a witness'?

The Chairman. Where he could feasibly call a witness.
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Mr. Dession. Yes. Now, as a matter of fact, in the State
of New York right now--as I recall the case it is Feople
against Reeves--one may use the certified report of a state
analyst as to fingerprints, or a chemist, I forget which, in any
case, without producing the witness. The witness is alive, he
is within not too many miles of New York City, but neverthe-
less it is accepted practice under the decisions 1n that {tate
to introduce his certified report.

The defendant might justifiably say, "Well, why don't you
bring this msn here? Why don't you bring this men here so we
can cross-examine him?” But the State does not have to, and
there is no violation of confrontation; which incidentally is
a requirement in the State of New York. So that is why I say
the constitutional issue I think is a ghost, or, if I go as far
as I can go, at least undecided; so I think we ought to talk
about policy.

The Chairman. Are you ready for the question?

Mr. Dean. What is the necessity for it? Let us put it
that way. What situations arise that make 1t necessary”?

Mr. Dession. That is what I think we should talk about.

Mr. Dean. 7You have got the case of sickness, the man may
be 111. He may be flat on his back for two or three years--
an essential witness. I can see that. And what else do you
have?

Mr. Medalie. Well, let us take the Dognemy case. The
Government broke their necks to bring this fellow gégﬁaﬁs in
from Switzerland to the United States. It cost the Government
an awful lot of money to get him in here. I do not know how

VAR
the Government bribed him to get him in here to testify. Merlens
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was an important witness in a very important case. There would
have been a miscarriage of justice if that man had not testified.

Now, the cases are few and far between, but there are a
handful of cases of tremendous public importance that require
that we go all over the world to get the witnesses,

The Chairman. I suppose, some of the oll men who were in
raris for years.

Mr. Medalie. Yes. Just think of this fellow Blackmer.

He stayed in Paris and practically became an expatriate. He
should have been examined. It was an affront to the public
sense of justice that that could not be done.

Nr. Seasongood. May I suggest another thing? IExcuse me
for talking agalin, I forgot to mention it before. You are
going to inject a great deal of delay in the trial of cases 1if
you do this. A defendant could very easily say "I have got to
have a witness's testimony at a remote point, and I want to go
there,"” and you will have a long delay before that witness's
testimony is obtained.

Mr. Medalie. Yes, sir. He gets it today. Many of you
will remember in our bootleg cases of 1931-32 when we grabbed
Voltz and wanted to prove he was connected with the ship that
brought in the liguor. These defendants would hold up other
trials while they made motions to take depositions in Nova
Scotia, Newfoundland, and other places of that sort, and we just
had to wait. The defendants can hold it up.

Now, when you get to an important case, not a case
relating to seizure of a ship or its contents, bootleg contents,
but a case involving a prominent public official or a great

corporation or a member of the Cabinet, the public sense of
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justice requires that we get all that proof, and the public
feels frustrated in the sense of confidence in the administra-
tion of justice. Justice is defeated. We must do everything
we can to uphold public confidence in the successful adminis-
tration of criminal justice against powerful people; and in
that handful of cases, only a handful, we must make this big
effort.

Mr. Holtzoff. There is another case, Mr. Dean--in fact,
in the case that you refer to, suppose a witness is aged or in-
firm and there is danger he might pass on before trial, it is
useful to be able to take his deposition.

Mr. Dean. I remember one two or three years ago when T
was trying a case in the United States Court for Shanghai. The
process does not run out of that court to the continent here,
and I had to get the fellow over there, and the only way I
could do it was to bribe him to take the boat, and he said,
"Well, I won't go unless you take my wife and two children with
me at Government expense." We finally had to do it. It was
the only way we could get him there.

Mr. Medalie. I really believe, if the case arises only
once in three or four years, it 1s important.

Mr. Dean. That is the only one I am acquainted with.

Mr. Medalie. We must restore confidence of the public
in the administration of justice. That Blackmer thing was a
terrible indictment of the futility of public justice. The
rich were protected.

Mr. Crane. Why do you say 'restored”? What has happened
to 1t?

Mr., Medalie. ZEvery once in a while a situation like the
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Blackmer case arises, and the public is not concerned with
what we as lawyers know about constitutional limitations.

They are just sore that there should be any impediment in what
they regard as sensible methods for the administration of
public justice.

Mr. Crane. I do not mean by personal knowledge, now, of
course; you know that; but the appeal to the public. I have
not heard the public finding any fault particularly with our
courts.

Mr. Medalie. Of course they have.

Mr. Seasongood. We get 92 percent convictions in the
federal courts.

Mr. Medalie. ©Not convictions--pleas of guilty. It is
the occasional case that brings about an undermining of the
public confidence in our processes. Now, that does not obtain
in Great Britain. It happens here. It does not happen in
continental countries because they have all these devices,
and they are not impeded.

Mr. Crane. They do not wait for the witness in continental
countries.

r. Medalie. But they do justice, they do not do injustice,
unless there is a political reason.

Nr. Youngquist. George, the Blackmer case was somewhat
different, though. He was indicted and the United States
tried to extradite him, and the Trench Government refused to
honor the extradition. That is where the real trouble lay
there,

Mr. Medalie. I grant that, and I may have overstated the

other situation. The fact remains, Blackmer might have found



a way out had he been examined, if the opportunity was given
to the Government to examine him.

Now, you know there are many things about our constitu-
tional provisions that we as lawyers talk about as involving
some inherent notion of the American people, but what I notice
is the American people think we are crazy vwhen we talk about
the Constitution. That is not what we are talking about. We
are talking about things that frustrate justice.

We fall back on the Constitution, and the people of this
country think the Constitution is just a means by which
Justice can be frustrated by the rich and the powerful.

Fr., Crane. Well, let's abolish it!

Nr. Medalie. We won't abolish it, but wherever possible
we can conform this Constitution as it has been conformed over
one hundred odd vears to changing needs wherever possible, to
bring about the one thing the constitution needs--public
sunport.
ir. Crane. I saw by the paper tonight that Villkie
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Mr. Medalie. VYou did not rcad the paver. I'e hs
right to maks his speech. I knew what he wes goling to say
before he seid it, and it wes probebly very sound.

Kr. Crane. Vell, all T can say is this: T w'1l1l o0
along--I am speaking rersonally--with Mr. Vaite, on snything
he wants, but T do zay this on the matter of nolicy: if you

are go'ng to have the governrent teking depositions,
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Iir. Dean.  Terrific.



¥r. Crane. Are vou not go'ng step by step to try it outl,

1f vyou adopt what 1s suggested here by the Reporter, that you
o) & B .

£ up to Congress, the Government 1s taking
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are taking
depositions when Lhe defendant wants to takes a deposition?

Mr. Youngquist. This preseant mollon goes further than
that,

Mp. Crane. I xonow it does. I am speaking to that first,

the matter of policy in adopting 1°0; +=f 1 do notbt want to

1

stand in the way of anytaing they want. will go along.

The Chairman. I bthink we ought to have a vote.

most pidiculous thiags thalbt went along.”

lp. Crans. Well, that is true. It 1s pretty hard.
»%. Thers, he was ccbing as a judze.

Mr. Crane. It s pretby hard to know just how far to go
always. You do not wanb to hold back. I think thet is frue,
and thab is the reason I do not wanbh to say anyohing vhat will
vlock anything that may be useful and constitutional. We can
try 1t out.

nr. LKedalie. Well, lebt us ory 1itT.

“Ir. Crane. But it 1s awfully hard to try to keep within

reasonable bounds and not simply dilscard everything. We have

got a few safeguards lefl.

vr. Medalie. Judge, as long as this Government i1s willing

to spend the mongy to transport a delfendant and his counsel--
pr. Crane (interposing). How do you know they sre?

3 1 PN

Lr. kcedalie. Then bthey can't get the deposit
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Mr. Crane. Well.

The Chairman. Genblemen, are you ready for the motion?



I
N
AN

Mr. Seasongood. I just wanbt bo lnterjcct one morc thing.
When you talk about lhis constitutlional provision, you have In
mind, gentlemen, vou have a Supreme Court that is solicllbous--

I won't say too solicitous, whatever my opinion may be--for

ct

personal rights and civil liberties, and you are not going to
zet to first base in my op’nion with the United States Supreme
Court.

Mr. Crane. No--nor with Congress, either.

Mr. Seasoangood. 8ir?

Mr. Crane. I do not think you would, with Congress, either.

Mr. Seasongoced. Well, the Court has to approve these
rules.

The Chairman. Yes--then the Congress, next.

Mr. Dession. Before we vote I think 1t might be helpful
1f the Reporter explain to us the provisions of section {(a)
in this rule, which T think wmight take care of many of the
objectious.

Mr. Strine. Thals section (d) is very much the same as the
corresponding Civil Rule. By rule 27, following this, we pro-
vide the procedure by which a party mey obtaln leave to take a
deposition. This (d) provides that even if the depositions are
taken on an order of the court, before they may be admitted he
st11l must meet these requirements,

Mr. Dession. That ls what J mean. ¥You cannot use them
just because you take them.

Mr. Strine. That is right.

Mr. Dession. I think the limitations you use should be

in mind in votlng on this,

Mr. Seasongood. We are not discussing verblage or
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Mr. Dession. Oh, no--the mere substance. When would you
bhe able to use these things? because the discussion should not
proceed on the assumption you could always use a deposition
just because you had taken 1it.

The Chairman. The question now is on lir. Waite's motion.

(The question being put, the Chalr is in doubt.)

Mr. Crane. We were discussing this between oursslves.

The Chairman. I think you both missed the vote. You are
not voting, Mr. Robinson?

Mr. Robinson. I began goting earlier in our sessions,
and I decided I had better be used only in the case of a tle
vote.

The Chairman. I have been doing that, but it counts too
many of us out.

Mr. Crane. May vwe not do this: This 1is new, and it
makes you a little thoughtful, and it is not a thing you can

just vote and cast off. Can't ve just have something drafted
|
!

/

Mr. Youngguisb. That 1s the motion. J/

to consider it and vote on it later?

The Chairman. That 1s the motion. I was going to suggest
that this be drafted first and gubstituted, but 1 would 1like
to make this suggestlon, that when we getb something that really
seems to have a command of attention as this does, and where
we haven't any direct authority to guide us one way or another
in a decision, that we might well consider submitting an
optional provision to the Court. We do not want to do it too
many times, put I think 1T would be helpful to 1st the Court

know that we were not just going down a road in the rut oub that



we would consider these things when they came up.

I think this really is the first one--perhaps one other--
that we have passed upon, of this type, where we might submit
optional provisions to the Court for consideration.

Mr. Medalie. Mr. Chairman, I always felt whenever the
vote was reasonably close that E%ere was no substantial agree-
ment, that the vote was divided 7 to 4 or 6 to 3 or something
of that sort, we were not foreclosed but could take it up
again.

The Chairman. That 1s right. Well, that is true, no
matter what the vote is.

Mr. Medalie. I think I have indicated that in matters in
which I was with the prevalling group, yet I thought the vote
was close, I wanted to think about it again.

The Chairman. Mr. Waite, are you willinz? I wlill de-
clare the motion carried, but are you willing to come forward
with another motion to submit optional provislons to the Court?

Mr. Walte. I think that is a very good 1dea.

The Chairman. Is that seconded?

Mr. Crane. I second 1t.

VMr. Longsdorf. I second it.

The Chairman. A1l in favor of the motion--

Mr. Seasongood (interposing) Yow do you get it optional?

The Chairman. Submit to the Court two alternative plans,
one following substantially this, here, and the other, that
embodied in Mr. Waite's suggestion. You will get the benefit
in that way if the Court approves it going out in the optional
form of the widespread discussion of bench and bar, and we

will have a volume of opinion that may be worth something to the
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Court when we give them the rules, to decide which of the two
they will take.

Mr. Wechsler. Does this suggestion, Mr. Chairman, carry
with 1t the thought that when we ultimately submit to the Court,
we will submit it in that form, or that in the stage of
distribution for criticism we will distribute them in that form?

The Chairman. No, T mean we are only involving ourselves
now up to the point of the submission of our draft to the
Court, for the purposes of obtaining permission of the Court
to distribute it to the bench and bar for criticism.

Mr. Wechsler. Not for purposes of adoption?

The Chairman. That is a method pursued as I recall by
the Committee on Civil Rules. Mr. Tolman can confirm that.

hr. Longsdorf. Now, Mr. Chairman, may I ask a question
for information? What is the meéaning of the phrase occurring
in 1line 3 of this rule 26, following the words "over any

which is
defendant or over property/involved in the proceeding”?

The Chairman. An action in rem.

Mr. Youngquist. Forfeilture.

Mr. Dean. Which ones would be criminal?

Mr. Medalie. Sometimes property 1s one of the things
involved in a case.

Mr. Longsdorf. A suppression of evidence?

Mr., Medalie. I should say seizure of liquor.

Mr., Longsdorf. Yes.

kMr. Medalie. Or of narcotics.

Mr. Robinson. Slot machines.

Mr. Medalie. Or a case of compulsion, and slot machines--

things of that kind, where there is a proceeding with respect
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to search and seizure, and controlled by agents at the time of
the arrest or before.

Mr. Longsdorf. Or an offence agalnst the customs revenue.

Mr. Youngguist. I am wondering whether that comes within
the scope of criminal proceedings. It is merely for the for-
feiture of the property. No penalty is imposed upon anyone.

Mr. Medalie. It is a dealing with evidence too.

Mr. Youngquist., That may be, but have you a criminal pro-
ceeding?

Mr. Medalie. Sooner or later it gets to be a criminal
proceeding.

Mr. Youngquist. Well, not that proceeding.

Mr. Medalie. It may not, unless you have a criminal case.

Mr. Youngqguist. Well, is a forfeiture for violation of
the internal revenue law let us say a criminal proceeding?

Mr, Holtzoff. TNo.

Mr. Medalie. It can be, or may not be.

Mr. Holtzoff. It is a 1libel proceeding. That is civil.

Mr. Youngqulst. Not the internal revenue laws. That is
not a libel, is it?

Mr. Medalie. These libels arise in a number of ways. One
is under the customs law, The other is under your liquor law,
the other, under your Food and Drugs act. I do not know how
many more. Those are three I think of readily.

Now, they ultimately wind up in criminal cases sometimes,
probably very often; the identity of the person connected with
the property is established. Then you get questions of search
and seizure, which relate to the use of that property, the

circumstances attending the seizure as evidence in the criminal
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case. To that extent I think it is a part of our business.

Mr. Youngquist. I should doubt it. The act relates to
proceedings prior to and including verdict or finding of gulilty
or not guilty by a court or jury, has been waived, or a plea
of guilty in criminal cases in the district courts.

Mr. Medalie. Does it relate to evidence under that, with
reference to us? Necessarily 1t includes us.

Mr. Youngquist. 'Rules of Pleading, Practice, and
Procedure. With respect to any and all proceedings prior to
and including'--

jir. Medalie. Would not that Include evidence and the
suppression of evidence?

Mr. Youngquist. Oh, 1t would include evidence, yes,
but is a forfeiture or a libel proceeding a criminal proceed-
ing? It may have a bearing upon a criminal proceeding, but
I think it is not itself one.

NMr. Medallie. ©No, if it is only a 1libel I am quite suré)
it does not concern us.

Mr. Robinson. This language, Mr. Youngquist, 1is probably
just involved in a proceeding. It is not necessary the pro-
perty is involved.

Mr. Younggquist. It must be involved in the criminal
proceeding, but how can property be involved in a criminal
proceeding?

Mr. Longsdorf. Before you get jurisdiction over the
person, what proceeding 1is there?

Mr. Youngquist, I do not see any.

Nr. Medalie. You are probably right that at that point

there isn't any jurisdiction, bul once an indictment or



jnformation is filed, then very
with respect Lo that property.

Mr. Longsdorf.
any defendant.”

Mr. Wechsler.
for the other provisions of the
If there is not &
ing around to confront.

Mr. Crane.

Mr. Orfield.
Rules?

NMr. Youngquist. Yes,

Mr. Seasongood.

Mr. Medalie.
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defendant there isn
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speedlly proceedings start

Then I would strike out the words "over

a defendant in order
deposition procedure to be met.

1t anybody to send travel-

mxcept the lawyer.

Tsn't this language taken from the Civil
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’suppression of evidence, concerning the property involved in
the case, if there is property involved in the case. Now,
he would have that right even if we didn't have that language.
A}

lir. Seasongood. Cannot the Reporter make a study? The
point has been suggested, whether that is to stay in or not.

Nr. Robinson. There has been soue doubt about that from
the beginning.

Mr. Longsdorf. Does he not submit himself to the juris-
diction by moving the suppression of evidence?

Mr. lMedalie. He is a defendant, otherwise he cannot make
a motion, otherwise he has no status.
. But when he moves, there is Jjurisdiction
of hig person?

Nr. Medalie. Of his person?

Mr. Lonzsdorf. Yes.

Mr. Medalie. He cannot move until he is a defendant. He
has no status.

Mr. Longsdorf. He may not te arrested yet.

Mr., Medalie. He cannot make a motion if he 1s not ar-
rested.

Mr. Wechsler. Is it your point that yvou went to see
this procedure avalilable for mobtions in the criminal case which
relate to property, as for exsmple a motion to recover property
which has been unlawfully seized from the defendant, and not
only relate to the proceedings on the substantive guestion of
gullt or innocence?

Vpr. Medalie. Yes; for example, an automobile is seized

going somewhere across Texas, and which has either narcotics

coming from Mexico or liquor.
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Mr. Longsdorf. Or wes stolen in New Mexico.

Mr., Medalie. All right. & criminal case is started, but
the selzure has had some relation to the commission of an of-
fence or the attempt to use that property, the automobile or
its contents, in connection wilh a case against him. All he
Is concerned with is that that property shall not be used as
evidence against him if there has been an unlawful search or
seizure.

Once he becomes a defendant he can make motions with re-
spect to that property.

mr. Youngjuist. .4And under this section 26, I suppose he
would be permlitted to take depositions in support of any pro-
ceeding connected with the indictment?

Mr, Medalie. Yes, sir.

Mr. Youngquist. Such for jinstance as the motion to dis-
miss on the ground of former jeopardy. And could he not then
take a deposition to secure evidence to aid him in suppressing
evidence against him¢

Mr. Medalie. You have stated 1t very well.

Mr. Youngguist. So it 1s covered without any reference to
property I think.

Mr. Crane. Would it do any harm to put it in there,
though?

ir. Youngquist. I think jt is quite out of place.

The Chairman. Do you move to strike it out?

Mr. Youngquist. T move that the language "or over
property which is involved in a proceeding” be stricken out. !/

Mr. Dean, Second. /

Mr. Holtzoff. That is taken from the Civil Rules, and is
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intended to cover the situztion in the Civil Rules where you
start your action by attachment, by levy. Therefore, 1t seems
to me it is not necessary here.

Mr. Medalie. I think Mr. Youngquist's point is quite
right, we do not need 1t, because 80 long as property is not
involved in the criminal proceeding depositions may be taken
not only for using same at the trial but for any other purpose
in connection with any other proceeding connected vith the
criminal case.

The Chairman. The phrase goes out by consent.

Anythning else on section (2)?

Mr. Seasongood. Well, if you are going to leave 1t all
as it is in lines 5 and 6, isn't that very indefinite? And
what does it mean, "subject to any privilege or right secured
to the defendant by the éonstitution and laws of the United
States”"? Why is that necessary, or what does it mean?

Mr. Robinson. It certainly would cut off any deposition
to be taken by the defendant, himsel{. 1t would seem. That
would be one clear thing.

Mr. Wechsler. I do not think it ought to be possible to
take the deposition of a defendant.

Mr. Robinson. Certainly not.

Mr. Wechsler. I think we ought to leave out the defendant.

Mr. Dean. Right.

Mr. Robinson. Did you understand me to say we do permit
the taking of the defendant's deposition?

Mr. Crane. I thought so.

Mr. Dean. Why is it in?

Mr. Youngquist. You first put it in, then you take it
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ends--
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out. You say, "whether a party or not," then you say, "sub-
ject to constitutional rights.”

NMr. Robinson. It could only be by consent, of course, of
the defendant. So he could assert his privilege against self-
incrimination. He would not have to submit. It leaves it
voluntary with him, that is all.

lMr. Crane. MNay I ask where you get that? That puzzled
me, too. On page 3, at the bottom, you say this:

"If a defendant waiving his privilege has given a
deposition, the deposition shall not be admitted in evi-
dence or otherwise used at the trial unless the defendant
testifies at the trial.”

Does not that refer to his deposition?

Mr. Robinson. Oh, yes. ©0Oh, yes, if he consents; but the
question you see we started off with vas, Mr. Seasongood
asked, “subject to any privilege or rights secured to the de-
fendant by the constitution or laws of the United States.”

0f course under the Constitution he would have the priv-
ilege against self-incrimination. He would not have to submit

to deposition.
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Mr. Wechsler. What purpose could be served by providing
for deposition of the defendant to be taken?

Mr. Holtzoff. Could not a defendant take a deposition of
a co-defendant? Suppose a co-defendant was a very old person
and there was a doubt as to whether he would live until the
trial.

Mr. Wechsler. We are not talking about a defendant taking
a deposition of a co-defendant. We are talkinz about the
Government taking the devosition, aren't we?

Mr. Robinson. It does not make any difference. It does
not say that.

Mr. Wechsler. Then Mr, Holtzoff has a point. I could not
see any reason why the Government should want to take the depo-
sition of the defendant unless the defendant consented.

Mr. Robinson. He might wish to have a self-serving deposi-
tion. It might be a fine way to have a defendant pack the
record by taking a deposition and then refusing to take the
stand.

Ilr. Crane. If a defendant, no matter how voluntarily,
has given a deposition, why, it is an admission in court or out:
of court or anywhere. It is like a letter he has written.

Why shouldn't it be taken in evidence?

Mr. Robinson. It could be used as an admission if the
Government wanted to introduce it.

Mr. Crane. I will speak of it at the time when you reach
it.

Mr. Robinson. Well, we have some changes to suggest in
lines 52 and 53.

lMr. Youngquist. With that explanation, this language in



5 and 6 looks all right to me.

Mr. Seasongood. Why not use something more definite than
that, because it may be susceptible of a reading that the
Government might take the deposition, but he could raise the
constitutional point that it could not be used against him at
the trial.

Mr. Youngquist. In line 7, +that deposition may be taken
only at the instance of the defendant.

Mr. Seasongood. Or at the instance of the Government.

Mr. Youngquist. If the defendant has taken the deposition
of the witness.

Mr. Seasongood. That 1s very indefinite, too. It is
consistent with an interpretation that if the defendant takes
any deposition the Government has a right to take depositions.

Mp. Robinson. His or anybody's.

Mr. Seasongood. Anybody's.

Mr. Robinson. That is a statute I happen to be familiar
with. I have taken depositions under it and have had them
taken against me, so to speak, where the defendant has requested
that the deposition be taken of a state witness. The statute
provides in some States that the prosecution may take deposi-
+ions of the defendant's witnesses.

Mr. Seasongood. That won't do unless the defendant is
rhere. The defendant may take a deposition and send his lawyer
to take the deposition. According to this, the Government
could then take testimony of witnesses without the defendant
being present.

Mr. Robinson. ©Oh, no. He would have to be present. That

would be his privilege and right under the Constitution.
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Mr. Youngguist. 1 do not exactly understand the phrase 1in
1ine 9, "as a prospective witness for the Government."

Does that mean that if a defendant wants to take a deposi-
tion of A and A is & prospective witness for the Government,
the Government may also take the deposition of A%

Mr. Dean. Does it mean that same witness, in other words?

Mpr. Robinson. It does not mean the =same witness. It 1is
not intended to mean that, of course. You cannot have the same
person be a witness for the defendant and for the Government.

Mr. Youngguist. 7You could.

Mr. Robinson. Oh, it is possible.

Mr. Waite. What does that mean? Why would the defendant
ever take the deposition of & witness for the Government?

Mr. Robinson. Well, in a case that I happened to be
prosecutor in, a statutory rape case, the defendant had the
deposition of the girl in the case taken.

Mr. Waite., But did he take the deposition of a witness
who was a prospective witness for the Government?

Mr. Robinson. That is the way the statute reads. You will
find that in the Indiana statute.

Mr. Waite. It does not make sense, even if it is an
Indiana statute.

Mr. Medalie. You are falling for an old fallacy as to the
proprietorship of a wvitness. The Government does not own &
witness. Anyone may examine the witness. It may be throuzh
the Government's interest to examine the witness.

Mr. Dean. Hov about the prospectlve witness?

lir. Medalie. MMy Zuess 1s that the young lady in this

particular case would have been a witness for the Government
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unless she vwas a witness for the defendant.

Mr. Youngquist. I should like to ask a question of the
reporter. Is it intended by this language that if the defendant
takes a deposition of anyone as a witness, the Government is
then free to take the deposition of whatever other witnesses it
chooses?

Mr. Robinson. That is the statute, yes, on which this is
based.

The Chairman. This does not say so.

Mr. Robinson. Beginning at line 7, "or at the instance of
the Government, deposition may be taken if the defendant shall
take the deposition of a witness who is likely to become a wit-
ness for the Government.'

Mr. Holtzoff. Why should the defendant take the deposition
of a witness who ig likely to be a witness for the Government?
The defendant would take the devosition of a witness who is
likely to be a witness for himself.

Mr., Robinson. It is much along the line of discovery. He
wants to know what he is going to have to meet in court.

Mr. Crane. You have not the witness described. If he
wants to take the deposition, he can take it and state the
reason why. Why shoulgjguess at 1t and complicate it by say-
ing that he may be a witness for the Government or that they may
call him.

Mr. Youngquist. All the United States Attorney would have
to do wouid be this: After the defendant asks to take the
deposition of anybody, all he would have to say is that it is a
prospective witness for the Government and open the door for the

Government to take all the devositions that they like.
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The Chairman. I do not see that that phrase creates anything

but trouble.

Mr. Crane. This question about depositions ought to be very
plain.

Mr. Wechsler. I would like to know what the answer was to
Mr. Youngquist's question of 2 moment ago. Is it the intention
to open the door so that the Government may take the deposition
of that witness or any witness?

Mr. Crane. The answer was any witness.

Mr. Seasongood. That is what I objected to.

IMr. Dean. Take a case where you have a defendant in the
case where you have other defendants, and this man eventually is
going to turn government witness, or he is going to plead guilty
or do something. In other words, he ¥3.sold out. He is not
interested in the case any more, such as Fox in the Davis case.
Now, in that situation that man can make the application, really
at the instance of the Government, take the deposition, and then
the whole full force of the prosecution is turned loose to take
the deposition of anvyone.

Why should there be a reciprocity in here, "If you dare use
this deposition once, then the Government will come down on you'"?
That is the way I read it. What is the point in that?

Kr. Medalie. Following out what Jou 88y, in a mail fraud
case the Government uses peonle who are friendly to the defendant,
and vhen the defendant uses them who owns the witness? There is
no such thing as owning a witness or being frisndly to either
side. The law cannot recognize that. The assumption of the law
is that every witness, unless he commits perjury, is going to tell

the truth.
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Mr. Robinson. Just a minute, now. VWhy not stick to the
cagse 1 gave you a minute ago, Where the Government's case 15 ZO-

in

§h]

to depend on only one witness?
Mr. Medalie. The Government tells the court she was raped,
and she tells the court she was not.

lir. Robinson. OF course,that is not the situation.

Lr. Medalie. On, that has heppened. She may have a breach
of promise case back of it. The girl wants to have the fellow
marry her, and she ig willing to testify to csrtain things
under the White Slave Act or otherwise to bring it about.

Mp. Robinson. Isn't the point this: that there are cases
that cannot be made excevt by a certain witness?

Mr. Medalie. Yes.

My. Robinson. That is, the prosecution 1is dependent on
+he testimony of one witnsss. That ig very commonly true.

There is no need of our imagining the impossible thing when
we have our own actual experience at the bar and elsewhere. We
have had those cases.

Now, the defendant can, under this statute, which is in
effect in one or more States, take the deposition of the witness
who is going to be tne one witness for the Government or the
principal witness for the Government, oOne who will testify to
an essential detall that probably cannot be gotten from any
other wi-ness.

Now, the statute simply pfovides reciprocity there by say-
ing that if the defendant does take a deposition from the wit-
ness who 1s to be the Government 's chief witness -- that 1s not

proprietorshin but o matter of evidence or proof in & criminal

case -- then, as a matter of reciorocliy, the Government in
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turn may take the deposition of a witness or witnesses who may
necesgarily be required as a part of the defendant's defence.

Hr. Crans. ©On wnat baslis can the defendant take the
deposition of such a witness?

Ilr., Robinson. The stetute allows it.

Mr. Crans. What statute? Ve have not any such statute.
Is that an act of Congress?

Mr. Robinson. This is a state statute.

Mr. Medalie. You mean this is a deposition to bs taken
regardless of whether the nerson is out of the reach of the
subpoena? Is that whet you have in nind?

ilr. Robinson. I co not sec why that should be necessary.

Mr. Medalie. I do not think a deposition should be taken
of a witness vho can be reached DLy subpoena --

Mr. Holtzoff, I think this nrovides for dJde bene esse

Mr. Medalie. It does not say so. If it is de benes esse
or a person not subject to subpvoena, then you have a different

situation altorecther, and it does nov depend on who is going to
o w2 .

mess.

€]

o
L

That we want o provide for is this: that persons who are
not within the reach of subpoena or persong vho might die or
leave the jurisdiction shall, if possible, unless there is a
constitutional inhibition, have their devnositions taken.

we xeep that in mind we can do justice,

’

Ea

HNow, it

unless the Constitution stops us.

-
s

e complainant or the suvposed complainant or the
injured merson in a crirninal case is within the jurisdiction,

subject to the reach of nrocess, and is not lilely to die or
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leave the jurisdiction, there is no case made, under any
justice, for the taking of the deposition in

unless vou want to try the whole case by

princinle of
advance of the trial,
vou shall not take

devosition.
ig that

The wnole
depogitions unless the person is without the jurisdiction or
leave Now you are

ikely to
dence which I do not

utting in something
in.
ratute now so we will know

vou should »ut
I read the
tion 91, 610,

Mr. Robinson.
are talliins about?

»

Tt is

«
;JGC

!

snecifically what ve

Indiana Statutes, 1933:
"Depositions. A defendant,
tine attorneyr,

the nrosecu
ne vithin or without the

b leave of the court or

Burns'
na7 take the

n notice to

devositions of witnesses residing
and the request of the

B3

by writ

o be rcad on the trial,
the givine by him

the court or

Stete
torney shall be

defendant for such leave of

of such notlce to thes prosecu
ional richt to object Lo
witnesses by the State relative to the
nrovided, that leave
State or novice of the

deened

L.

watver of his constitut

a
ienositions of

of d
r to be read on the trial

same matie
to talke
of such depositions be given to the defenda by the
osecuting attorney."
As T understand that, if the defendant chooses
of mercsons who may be

Mr. Medalie.
to avply for the taking of depositions
reached by subpoena, are nof likely to dle, are not likely to

the mrosscution ccts the same rignt.

leave the 3urisdictiion, then
'_j
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lir. Robinson. That ig right. It is a conditional
examination.

L

iir. Gluecl, It is & very difficult situation altogether,
hecause the aim of the whole show l1g to use thic device wihen
wou cannot use the re~ular device of bringing the defendant
into courtc.

Mr. Robinson. That is not the aim. You are familiar with
the taking of conditional examinations in civil cases. You want
to find out what the other side is going to do on the trial.

Mr. Crane. I think that is the trouble. I think you have
the idea of civil practice injected into the criminal procedure.

Mr. Robinson. This is criminal practice.

lir. Crans. I %nov, but it brings up the subject we heave
been discussing heve, as to how far the Government can tale

devositions. It throws the door wide open, because the defend-

1§
s

AR S,

ant has waived any objection to taking any deposition.

lMr. Robinson. It has worked for over forty years.

Mr. Medalie. Do we want the Government to take depositions
of persons who are available?

Mr. Robinson. It is put up for your consideration.

Mr. Longsdorf. In civil procsdure it is for discovery.

Mr. Dession. At the vpresent time 1f 7you had a grand jury
gitting you could call vnrosnective defendante. They have not
been indicted vet, so you can examine them.

Mr. Medalie. Pract’cally, you know, the Government can
examine anybody it vants to after indictment and before trial

be -~
on whatever »nretext it has. Subpoenaling peoplg/for a grand

jury coes not cover that pretext, but they cannot use that

testimony before a jury.
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Mpr. Dession. That is right, so the only new feature here
is that the thinz that results is a devosition instead of grand
jury nminutes.

For what purposes may these be used as depositions? That
is not in “ection (a). It is in Section (4).

Mr. Crane. I think it ought to be put up to us in zood,
clean fashion, and teke depositions in the instances wherelt
would be necessary, and let it go at that. I do not see how the
defendant can take depositions unless they become necessary

g silck or absent or cannov

e
in

within the same ruls~.- the witness

tee

be obtained at the trial. To go beyond that 1s getting into the

=3

mply o into the othsr side's case

civil end of it, whcre you s
to examinc anybody, in our State, pefore trial, but that is a
thing you would never think of in a criminal case.

Mr. Seasongood. I think the . eporter has stated the
matter more broadly than the Indiana statute to which he
referred. That Indilana statute says that if the defendant
takes a deposition the State may talre a deposition on the same
matter; but the way the reporter has stated it, if the defendant

talzes any deposition the Governnment can take a deposition of

any one person or anybody glse.

B

1

lir. Robinson. I suppose there should be a fevw wvords set
in there, a limitation.

Mr. Seasoncood. The mere fact that he takes a deposition
does not open the world to the prosecution.

The Chairman. Gentlemen, I thought I had understood this

when T had read it first. I wonder if we would not save a lot

g

of time if we asked lMr. Robinson to outline what they mean in

this Chapter 5, so vwe can get the scheme of things. I see now
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how dumb I was in reading it. I thought this applied to sick
witnesses, witnesses vho might die before the trial, or very
I

important fellows like lr. Blackbura who was hiding over in
Paris. I see that does not apply to that.

Mr. Robinson. I ber your pardon. it does.

The Chairman. What I thought it applied to is s0 incon-
spicuous that it is lost in the shuffle. These rules run to 33.

Mr. Strine. I think it might safe time to refer to Rule
27 first. Rule 27 provides the conditions under which a deposi-
tion mey be taken.

Un until the pesent time the only way depositions have been
talren in criminal cases has been under the statute, which is
section 62U, Title 20, of the Code; and depositions under that

section may be taken in cases where the court finds that 1t 1s

e

necessary in order to prevent a failure or delay of justice, and
in those cases, after so finding, the court may issue an order
to take the deposition of a particular witness before a commis-
sioner. Therealfter the devosition may be used in evidence at
the criminal case.

Mr. Youngquist. Talen in behalf of the defendant only?

Mr. Strine. Yes.

The Chairman. Mr. Strine, I notice Rule 27 is entitled,
"Denositions Before Trial or Pending Apveal,"” and Rule 28 is
entitled, "Depositions Pending Criminal Proceeding.”

What is the difference between those two?

Mp. Strine. I think, as a matter of fact, 26 and 27 may
very well be in one rule.

lir. Robinson. We can consolidate themnm.

The Chairman. Those two headings seem LO me to be the same.
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Mr. Holtzoff. They are taken from the civil rules, are
they not?

HMr. Strine. Yes.

lir. Boltzoff. Rule 2% in the civil rules pertains to

lepositions before the action is ®aken, and Rule 26 relates to

)

¢

depositions after the commencement of the action, and it may
perhaps be we do not need Rule 27 here at all.

Mr. Strine. Ithink either one of the two would be enough.

Mr. Robinson. It is more or less a matter of choice.

Mr. Seasongood. 1In 27 you have depositions pending appeal.

Mr. Robinson. I would sugmest that jyou direct the repor-
ters to consolidate 26 and 27 in line with the discussions we
have had here. I think that will take cars of it, unless thoere /
is further discussion. K

The Chairmen. IFf there is no objection, I think it might.
be very desirable that we do that.

Will you continue, Mr. Strine?

Mr. Strine. Well, very briefly, hule 27 adopts what has

been the practice in the Federal courts when dedlimus potestatum

is oranted. We provide here that the person desiring to take
the deposition first file the request, supported by affidavit,

n the district court, showins the reasons why it is necessary

e

to take these depositions. On page 8 these various things are
listed.

Mr. Crane. Page & of what?

Mr. Strine. It is the first rage of Rule 27. It starts
in line 7.

After Piling that notice and serving a copy on the other

y

side, the other side may oppose it or they may ask for ahearing
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before the court, and, if necessary, the court may hold a hear-
ing.

Mr. Glueck. Pardon me just a minute. Apropos of what we
were saying before, you notice in line 14 it seys, "The reasons
for the defendant's inability to produce such persons,' and that
is narrover, therefore, than 26, which has these two types of
depositions, with the additional one also referred to in 14,
and this special situation.

Mr. Wechsler. Does not Rule 27 qualify Rule 26, since 27
sets forth what you must show in order to avail yourself of the
richt vhich is established in 26% Isn't that correct?

Mr. Strine. That 1s correct.

Mr. Dean. I do not think it is, because Sectlon (a) of 26
relates to the uses of depositions. There is no such qualifi-
cation as appears in the affidavit in Rule 27.

Mr. Wechsler. Well, of course, it would not be necessary
to be in the provision that determines the use of the deposi-
tion, if 1t was -~

Mr. Glueck. The showing you must make.

r. Wechsler. Yes, you have got to malke the showing to
~et the deposition, and presumably that exists with reference

tion has been obtained.

e

to all cases in which a depos
I it 1s true that Rule 27 is intended to qualify Rule 26,
then I thin% it 1s unfortunatc that the drafting should be in
this form.
What we ought to begin with is a statement of the condi-
tions under which depositions should bs perm’tted to be taken.
Ve are just getting to that now.

Second, there ought to be a description of the use to
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which devositions could be put, assuming that they had bsen
properly taken. Then I think we would at least lnow where wve
stand.

The Chairman. Gentlemen, I have just been discussing with
the reporter here both 26 and 27. It is his feeling that we
would save a lot of time if we pass both of them by until they
have had a chance to reword them and consolidate them. We can
not ¢o into matters of phraseology here.

If it is agreecable, wve will pass on to Rule 25,

Mr. ceasongood. Before we come to that, may T ask why
vere 22 to 26 left out? What were those?

Mr. Robinson. Some of them were not applicable at all.

lr. “easongood. I assumed not, but what were they?

M». Robinson. Interpleader, end so forth.

Mr. ceasongood. I see.

Mr. Strine. Rule 28 merely names the person before whonm
the deposition may be talren: Subdivision (a), persons within

United States; subdivision (b), persons in foreign countries

ct
oy
0]

who may be desisnated by the court to talkke devpositions; and (c)
nrovides that:
"o deposition shall be taken before a person who 1s
a relative or employce or attorney or counsel of any of
the parties, or who i1s a relative or employee of such an

attornev or counsel, or who is othervise interested in the
J

proceeding. "

The Chairman: That follows word for word, practlcally,
the civil rule.

Mr. Strine. Yes.
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The Chairman . 29.
Mr. Ztrine. Rule 29 would anply to the case where both

.

varties would agree on the necessity of talzing the depositio

'y

and vere willing to stipulate. In such cases, upon application

to the court, it is unnecessary --

The Chalrman. That lilrtewisc follows the civil rule.

HMr. Strine. Rule 30 provides for the taking of depositions

orally and nrovides that the court may issue various orders to

1o

the varties.

ct

protec

The Chairman. How does this twymne of denosition differ
from 26 and 277

llr. Etrins. This is a devosition taken under 26 and 27.
This rule covers devositions under that rule. Rule 31 covers
nterrogatori

Lr. Glueck. I am just wondering, Mr. Chairman, whethor in
the wnrocess of revorzing this topic much of this could not be
consolidated as wecll es simplified in accordance with your

ceneral sucgestion throughout that you are in favor of brevity.
It does seem to me this whole field occupies an altogethsr dis-
nronoritionate amount of vour draft.

Iir. Robinson. It has the samc number of rulzss asg in the
civil rules, and we tried to carry the analogy along between the
two, criminal and civil.

Hr. Glueck. In civil vractice depositions are used much
more frasquentl:.

I, Robinson. Vell, that is trus.

The Chairman. As a matier of fact, the amount of svace

ziven to the c¢ivil rules Is much less than you will find in
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statutes dealing with the same subject.
Mr. Medalie. In New Yorlz we have a handful of civil act

provigions, and you know the general rules of practice that

relate to that subject. In other vords, you can find really

[¢

the procedurs prescribed without going into an ewful lot of
deteil. I would rather, 1f we could, malte reference to the

civil practice, whatever it may be, general rules of civil

~rocecdure, statutes, Or anvthin~s clse

A1l ve ought to C¢o here 1= npescribe the right to talke the
dspocition, cnd then the taliing of depositions anc rforwa
matters relatine to it ought to be subject to the rules apnlic-
able to the talin~ of devosgitilons, oral or interrorevories, in
civil casss.

1ip. lobinson. We made the notion vesterdav that we should
not refer to civil rules in our rules.

I'r. Medalie. We made the motlion yesterday not to prevare
our rules in line conformative to the nattern of ths civil rulecs.

177, Robinson. Further than that, ve arreed not to cite whemn.

a

ey

S
P2

&)
[¢]
0]

airman. Iiobs to incorporatc 2V re

The Ch T .
M. ledalie. We need not :ncorporate the rules. A1l we need
to sav is, whatcover the practice i€ in conncction with civil

cases as distinguished from criminal cases shall rcfer to the

pracvice in apiitnal cases -- n other vords, as to matters of

T,

procedure, routine, talins o1

[

egnositioneg, the commissioners,

. Robinson. You may incornorate bv reference.

i

. P . ) L . B N
lI'cdalie., Withouv saylng civil rulss. Just sev, what-

[

-

I

Y
.

+1 el

ever rules are apnlicable to the taring nf the denositions in

s

civil cases, once we allow Them to he talien, shall applr in

[
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criminal cases. I do not

think we ne

L60

+o do rore than that.

-
20

thmervise vou have two sets of procedure, word for word.

The rightio take then is all we are conce rned with., Ve will
acdont the procedure n civil cases, vhaetevaer th U may be, whether
it be bv stetute, whether it be by rule, or vhether it be by
common law.

lr. Younsguist. I am all Tor that, I suzcested that, buo
Tou, amonc others, turned it down.

111, Medalie. I will withdraw LT.

1p. Robinson. The motion was not to c¢lite civil rules.

Mr. Glueck. I thinlz vhet Mr. [ledalie means 18 that where
the »ractice already 1ts, vhether it ig in these rules or
slsewhere, where it is an accepied nractice, all we necc To say
I8 -

Mr. Modalie. All we need do here is guthorize or not author-
tze the valmine of depogitions. The nrocedure to be followed is

the civil procedurec.

1. Robhinson. Let me curncest

broucht before the comiitctec, one

TTew Yorl:. In one casc the

devosition in Timbulrtu and one In A

he. %t is causing ¢ifficulty. I

Thet g all the more nccesgity --
Mr. lledalic. Thut ‘s only the

shall be taken g dev

S

fool enouch to say that en

. .
judre e
jude

take a denosition

well 2t does not need to be --

lir. Robinson. 1e do not seen

in the Sou

ermined by

in Timbulztu.

two facts that have Dbecn

ol

rict of

«
[

l.._‘-

thern D

defendants reguested a

frica, or wherever Lt micht

t would be onen to abuse.

ri~ht to talrc the deposition.

the civil rules. I a

application i1s made in [ood
vhen he mmowe nerfectly
to be able Lo disnose of it
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that simply.

“s only the right to take ihe deposition.

chk

HMr. Medalie. Tha
lr. Robinson. You ere nov tallking about the method.
My, Medalie. It should be she eivil rule nethod, whatever

method that would be.

The Chairmen. I object to 1t on this cround. If you sa&y

goricts

o

vhatever the civil rule method may be, S0ue of the ¢
have worked out ancillary rulcs of heir own, and then we begin
<

local ruleg, and that I 1-/them into trouble.

(e ]
]
f
3
13

to
Tt seems o me we were cirected to »renare rulez of crininal

procedure, and the © sct, amont other things, wWas to nave the

N

rules inone compact panpiilet; anca even sf 4 takesz two or threc
paces of print, I thin 2t ig ~-

Medalie. Ten or twelve.

.-—,
o
=
-

The Chairman. All right, ten or twelve. Here is a vhole

hoolr of all the eriminal rules ‘n bic print, so that i can read

.

chem without my classes. uppose it talkes three or four Dages.

(,

Tt is better to have it here.

-~

Mr. ledalie. You said thac some districts have ancillary
rulesg. If they can have then under the existine rules of
civil orocedurs, they certainly can have them under the rules of

criminal orocedure. I <O not thinlz there is any trouble in-

volved there. You cannot nrohibit those things

If thev are not inconsistent with the rules of civil »ro-
cedure, they won't be iInco igtent with the rules of criminal
nrocedure, partic cularly if they are written under the cemc

- .

My, Dobinson. Some of the cistricts are followine the same

practice.
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Mr., Youncquist. I suggest if wat you set it out, and then
if the court would prefer to have It Dy reference, let the court

we have 1literally fulfilled our duty.

—
=3
m
o
i
0
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Al

so indicate.

Mr. Hedalie.

0]

and I have civen more time to it than th
broren many engagements to do this vorl:, and so has everyboay
else. I would like this to be a wvorkmanlilze job and complete,
i{ it can be done, and I think it can be done.

You talk very earnsstly about having lawyers who do civil
wor% do work in criminal cases. I think that is a futile hope
of vours, because of the mystery connected with criminal cases.
8till, I think -t is a mighty rood thing to have nrocedure the
same in both branches of trial and 11 tipated practice whercver
Hossibls; and here for the first time we have & definite oppor-

tunity to malke the things about the same.

[

To do 1t by mere repetition of words Is wholly unneces-
sary.

Me. Crane. It isg very easy to do wha mr. Medalie has
oid, because it saves us the trou uble »f writing something we

seern o have difficulty in writing. I7 it is so sinvle, why not
have the revportcr put it down, and then if it is the same as 1
ig in the civil rules, we can leave it to the Suoreme Court
either to adont what we suggest or shorten 1t Dy saying, "Refer
to the civil rules.”

e have wasted two hours in trying ©o formulate this. Ir

we come around and nalle it the same as the civil rules, then it

will be time enoush to say whether we shall adopt them. Let the

Mr. Youncguist. I so move.
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The Chairmen. A1l those in ravor of that motvion,

(There was a chorus of ayes.)

The Chairmen. All those opposed; oo " (87lence.)

It is carried.

Mp. Seasongool. lay I ask & guestion about Rule 292 It

"if ths defendant and rhe ailtorney for the Government

so stipulate in vriting, depositions may pe talken before
any verson, at anv tine or place, upon any notice, and in

lrzan mey be used like other

any manner,and wnen SO tale

depositions.“

i a civil rule.

,

1r. Seasongood. T ¥now it 1s & civil rule, dbut here LT L8
The court has ©O grant the leave

to be by order of the court.

and everything else.

]

r. Robinson. That is an alternative method O talring

1t does not seell to me that 1T ought to

1ie with them. The court should have some 83y about whether a

devosition should be teken.
attorney and you WeTre

Mr. ledalie. Suppose 1 were district

defendant's counsel. You snd I sit down ané stipulate & fact

B

and we put it in writing and cach of us signs h's name ©to 1T,
and that stipulation is offcred in cvidence. We acres to

~ortein facts.
Tnstead of that vou and 1 agree rhat we will appear before

ion shall Do

o
)
0
[y
jon
0]
o]
O
&}
L.le
ct

Jim Roberts 1o tare o 4enDOS. jon, enG

used by either party in wvhole or in part. vou can be a notary

public or a uere outsider, having no official designation. We
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can do that in any case.
Mr. seasongood. 1t seens to ne the court should have some

say as to that. Hers 70U provide Very scrupulously that the

court shall order the talring of depositions. Then in another

o

orovislon You provide that if they agrse they shall take the

deposition.

lir. Medalie. SUpposc both sides agree to pucting an
affidavit in evidence and they sign & gtipulation +o that effect.
The court can take 1it.

Mp. Crane. I have refused to accept & stipulation in the
form of an affidavit acreed to DY +he district attorney and the
defendant's counsel. I put it under the glass of wvater on my
aeslz and told them 1 would no%t recelve 1t. 1 nced not ~o into
the reasons noW, but it was a very wise decision.

Mr. Seasonzood. 1 do not want a protracted discussion,
hut here you have provided wvitn the utmost elaboratensss that

N

ne

ct

it should be bY the order of the court, and then you 82Y¥
court has nothing to s&y about 1t.
The Chairman. Tsn't that the customary nrocedure in all

T

state practice? They glve you & formal way in vhich you can

F

proceeds put they also 84y that b7 stipulation you can take 1t
before anybody at any time, and on any notice.

Mr. Medalie. 1 have tried criminal cases where the
district attorney and I gtipulated factg. Of cou¥sc, the court
could have rejected +hat stipulation.

Mr. Crane. This will come Uup in connection with what the¥
are coing to wyrite. It can he —alien up themn, 1 presune.

lir. Medalie. In the coursc of a trial of a case,; civil or

criminal, one OF the other of counsel will rise and will say,
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npy is agreed that if John Jones weve called he would testify

L

as follows.' IT material, the court takes it. TOW, it 1s the

q

sane thing.

{

. L.

Mr. Seasongood. ell, not exactly, because, as 1 say, =t
1ies with the nrosecution and the defcndant's counsel to take
depositions at any time, which might be at a remote place, and
the court mizht not like it at all.

lir. [ledalie. Tt does not affect the rights of eilther

5

narty, end that 1s what we &ars primarily concerned with.

rou t0O

¢

Mr. Seasongood. ell, I do not want to argue with 3
mache.
The Chairman. OV, +he suggestion 1 made by Judge Crane,

sct of depositions be re-
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ct
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csced in, T

t‘.h

T think acqu
ferred to the reporter, and that will bring us on to the subject

of dilscovery, Rule 34. L

Mr. Robinson. Here again you 88€ an =ffort has been nmade

to present to you a rule which would be adapted to criminal
cases so far as nossible in a comparative way with the civil

rule 34 apolying to civil cases.

her or not thet 1s nossible or practicable ig for your

ot

"

consideration. If you feel that discovery cannot be used in
cpiminal cases, YOU may indicate that.

Mpr. Holtzof L. Am I richt +hat this could operate only in
favor of the defendant as acainst +he Government and never in
favor of the csvernment as acainst the defendant, because the
defendant could always nlead the privilege acainst geli-

on?

e

ninat

e
=

ner
Mr. Medalie. T do not rninl so, if you put this modifica-

tion 4in: order any party or psrson to permit entry upon



Al

¥

NG

1466

designated land or other property.

Mr. Foltzolff. I have in mind the fipst part of the rule

Hi

relating to production of documents. That would operate 1n
favor of the defendant asgainst the Government end not in favor
of the Government acainst the defendant. 1% -s a one-sided
proposition.

Mr. Medalie. You do not want the Government to lose any
advantages. I the Government has anything in 1¢S nossession
which will aild the defendant, it ought to pe produced, if it is
true.

Mr. Boltzoff. I agree V. 1th that, but should not we condi-
tion that on a wairer by the defendant?

1r. ledalic. Tio. The production of *the truth ought €O
have no favorites.

The Chairman. Yes, put it should be bilateral.

Mr. Younsquist. If ou disclose your evidence to the
defendant, it gives him, if he Dbe that kind of verson, an opvor-
tunity to framc ubd & dofense to meetb it.

Mr. Holtzoffl. This 1g not only & question of producing

the truth at the trial. This 1o & way of retting

c..r.

a discovery

{3

hefore the trial and nreparing evidence bto meet it with, which
means that unscrupulous defendants may fabricate evidence vith
which to meet the svidence that the Gavernment is soinC to
introduce at the trial.

Mr. lMedalie. Tt iz liks the old terror, 1ilke the terror

[

“hat if you do certain thinne they will foment 1itirzation and
nroduce Fpivolous claims and foment vperjury. T do not think we
ouzht to have +hat terror of the truth.

mr. Foltzoff. This oucht to he bilateral.



L67

Mr. Medalie. There 1s 2 constitutional restriction against
ite bein~ bilateral, and you are practicing law now In crininal
cases with that handicap for the Covernment. Weverthcecless, 10
the extent that the truth is available to both sides, without

constitutbnal restriction, it ought to be available.

Mr. Holtzoff. This is not a question of concealingz the

D

truth. This is a guestion as to whether or not the evidence
should be revealed ~-- that is, the nrosscution's evidence --
before trial.

I arrec with vou that a prosecutor should not hold baclz any
ovidence that will heln a defendant, but this is not limited to
that. This rule vould permit the defendant to examine into the

cocurents that the nrosecution I ~o’‘ns to use In sunnort of itus

&)

sage in order to nrepare a defense.
ir. Medalie. Fe is ~olng to uss 1%, isn't he?
My, Foltzoff. I think it mighv be very lenitimate, but it

1

ounled vith the waiver azalnst

(@]

scems to ne that ocu~ht to De
right of self-incrimination, SO that wha: is sauce fcr The [oose

v

is sauce for the fander. That Trequently leads to miscarriage
of justice and the concealment of truth.

lir. liedalie. In othor words, the defendant does not vro-

s wvhat %t doecg Tmow.
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“rmat harm os thers in lmowing what the nrosecutor knows? It is

the truth.

4 2 I

Mr. Dean. You lmowv that th nrosecution has Lo put it on

at the trial. The c¢efendant does no’, heve to. In view of that
urden, why should not tie Governmen. cive vou an opportunity Lo
ewamine ths revolver, Tor cxample, which vas at the scenc of

the crime, number so-and-80, SO +het wou heve advence notlce and

w
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te

can prove Tou never heard of it. IT 2t Zs eprunz at you at ths

trial, you can never malie anv Gofense to 7.

el

r. Doltzoflf. Wnry should not the de:
en, allow the nrozscutor the orporituniity of insnecting sone
, .

i

gct which the dsfencdant ls =oinc to use?

<

Hr. Dean. 3ut the defendant mar never tale

Hr. ledalie. There s enother answer to that, ond a very

ifteen vears therc has develowned

a wrocedure which Is utterly 1llersal but is ~oln~ on dar by dav

0 1

in every district in the United states vhere the United

Attorns~r "z hall avalie. After he has nrocured an indlzstnont and

before trial he hes a ~rand Jury belfore vhomn he submnocnas any-

body end everything, and he hes ample opportunity to do it, so

oractically you 'mow nerfzctly well that the United Statss
Torney s wvrecludesd Trow nothinr

vay of [indinz out any cvidence wi'lhin the feorrltoriel 1l mitz of

the Unitced States, wheticr 1t
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lr, lledalle. DBut where vou have recal, active crininal
litircation <oins on, this ltind of thin~ beeomss inmortant. CGrand
Juries are availabls, and ther do it.

The Chairmon. Vo would not dare »nut this narticular rule

I'r. Hedalie. I would dere to cdo it. I thin- wvs mi~-hi as
strlcy attornev alvayrs has an

adequate excuse for doing it. e i3 consgldering whether or not



wvhether or not o

justice

by vhich we Lrnore

The CGovernment

indict

in connection

reason that

connected with

ha
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ther &

¢ no handic

somenoay
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Tfor vnerjury or for obstructlion

‘hat are ectually coing

ap

roalistically and not by bluevnrint,

on.

of a casz, hecause of 1ts power actually eX recised of using
~rend jury nrocess for The oxanination of evervbody, inclucding
every onz of the del ndent's viitnesses.

My, Toltzoff. Bu I have in mind the defencant's own

be

lir. Holtzoff.
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zamine

©o »roduce them, he

+he Covernment's nencrs.

bill of marticuler

]._.

on.
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DHill of narvicu-

he Governnent has

of agssis 1in bankruptey

triel or hefore the triasl.

1y should he be »er-

he trial of those documents
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which the prosecution has unless ne ils also willing to disclozc
o the »Hrosecution the docunents that he has?

Mr. Medalie. You are simply mising something that is
inherent in our whole system, and that is the privilege azainst
gelf-incrimination.

11r. holtzofl. VYes, but this 1s & now rule. This is not
inherent. Should we mase thie new departure moving that we
have the -~

1. Medalie. You tale the ordinary mail fraud case. You
talte the ordinary case n which neonle are ind’ched “n connect-

ion with some business rpansaction which

[

courts, including anti-trust cases, and Yyou nov the defendanw

10ld of arainst hin.

nealistically, the Government has 211 of the cards and the
1ofendant hes next to nothing. et ho has in his personal

possession 1s nersli~rible.
If the defendant I8 a cornoration or 1f he is an officer

~f the corporation and vas indicted in connectlon with the acts

-

of that cornmoraiion, TFou knovw verfectly well thet that cornora-

tion's records are subjoct TO DrOCE8SS.

«

-

Leaving out the rarc casc where an individucl defendant

1e indicted in connection wi*h the concealment of assests, &8s &
panlkrunt not connected yith a corporation, cenerally speaking
the Government cets everything that can nossibly be gotten and
far rore than the defondant could coet.

-

T do not thinlk the rulss should be based on the remnotc

by

orospect of the defendant's having any advantane, because e

usually does not have it.
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lir. Holtzoff. Tow are vou zoing o nrotect the Govern-

7

ment acainst a fabrication of testimdony to meet dGocuments ke nhas
in his vpossession?

lir. Modalie. IV the Governrient has a document in its

possession, there can be no fabrication In regnect Lo that

- - 2 1,

document. I7 the defencantc or his counsel are Toolish enouch

o fabricate evidence about a docunment, 1t will insure the
defendant's convicition.
Mr. Dean. 15 ssens to me that would refer to another type

N

of rule, which would nrovide that if the Government 18 ~oing to
nut on The case, +he cefendant should .ave 2 rizht to loolk &t
the documents in 1Ts possession. After the Government's case 12
in, 1f the defendant is going o +alze the stand and put on his

cage, then he shall rive to the Covernment at that noint such

=3

ovidence as he relies upon. But to require, in advance of the
entire trial, the defendant, who may never talre the stand and
never »ut on the defense and is under no opliration tn,toplive
up his casc in advance so that 1T will help the government LO
win its case in chief seems 0 r1e to be hardly even I'¢ inrocal.
Ir. Younsguist. That s not pronossd DY this 1ule, becausse

!

g now

"

£

+he defendant has his constitutional »rivileges. Ha

-

required to zilve ub cverything.
Mp. Robinson. Lines I and 5 sav that it is subject to the
Constitution.

The Chairman. IiT. Hsltzoff is arsuing for making it
pilateral by providing +hat if the defendant ass for this thet
would pive the other party, nerely ~he Government, the same
npivileres of ¢iscovery.

1 1 2

head, do you male a motion to that sffect?
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lr. Holtzoff. I do.

The Chairman. 1s there a second?

Mr. Robinson. I will second iv.

The Chairman. Is there any further discussion?

All those in favor of Lr. Holtz off's motion, by appropriate

-

espond by saying

|._.:

lanpuace, to make this section bilateral,
”Aye."
(There was a chorus of ayes.)
The Chairman. Those onposced, No.
(There was a chorus of noes.)
.

The Chairman. The motion s lost.

Mr. Younpquist. I vete "1o" because I think we should notb

have 34 at all. )
lir. Eoltzoff. I am willing to zo along with that. |
Then, I move thet we strike out Rule 3. !
Mr. Youngguist. I second that mdt Lon.

ip. Medalle. ¥Well, now, in arguing against that motion,

when the Government selZcs a defendant's vmapers -- he i1g In the

oy

husiness and he has not seen most of the papers and there are
meny, many flle cases of his own papers -- iT he cannot sse

them, that is an ouurage. When +he7 sce the paners of

corporation and he cannot see them, that outrages svery sense

}_Jo

O
CC.

of just
If you strike out Rule 34 you defeat something that satis-
fies the sense of justice.
Mr. Youngguist. Does not the defendant have a right to
exanine his own paners?

“r. Medalie. He has not any riczht in the world if the

court does not give it Lo him.

—
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Mr. Youncquist. Would not the court give it to him?

“

Mpr. liedalie., lHo.

b

1ir. Dean. MNo. T can ~gstify to thav.

e

L.
]

Lot

g
-

1'r. liedalie. And when 1% does give it to him, it gives
+o him under conditions thet malke 1t nractically impossible to
make a thorough study.

The Chairman. Ts there any further discussion on the
motion to strike the rule?

A11 those in favor of the motion say "Aye."

(There was a chorus of aves.)

The Chairman. Opposed, Mo, "

(There was 2 chorus of nocs.)

The Chairman. The rotion is lost.

Jo

£ there is to be a provigion on

;_ ta

1r, Wechsler. llav I ask

e

the snecial casé of investigating crand jury minutes?
Mr. Robinson. I wonder if Mr. lMedalie +hinks that,bezinning
at 1line 5, that would permit them to examine that. They are
~apers in the possession of the Governmant.
Mr. Medalie. I an perfectly willing that you include &

nrotective provigo SO that the defendant does not examine grand

jury minutes.
Mr. Youngguist. That is not covered, because the lest
clause is "and which are in his nossession, custody, or control.”

also willing that the defendant doeg

&
=

Mr. Madalie. I

talrs the statements of witnesses that the district attorney

LA

ct
&)

no

has in his own possesgion.
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fe
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Mr. Srane. Thoss are not papers
"y, Vechsler. There is a division of authority in the

districts that might he resolved by these rules. Without
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addressing myself as to how it should be pessolved, I know it
has caused trouble.

lr. Medalie. I understand that the only way in vhich to-
day you can inspcect the grand jury ninutes in the Tederal court
i1 in a motion to shov irrecularity before & grand jury.

1r. Vechsler. I +hink therc 18 some hroader authority
+han that in favor of the inspection.

Mr. Medalie. Ycu can examine them for the purnose of
determining whether or not the grand jury had enough cvidence
for probable cause ror indicting the defendant.

iiv. Wechsler. 7YesS.

l.r. Medalie. Vell, that is 80O 1imited.

lir. Holtzoff. In maniy districts they do not have zrand
jury minutes. They do not take prand Jury minutes in a great
many districts.

Mr. Medalie. The ordinary devices for establishing
irrecularity of DrOcecure before a grand jury -- such as bully-
ing by the distrct attorney; for sinstance, the conduct of a
person in the sastern District of New Vork, Who was mentioned
1n another case in the Supreme Court. T won't mention hils nams.
He was a cavable lawyer, Very zealous in that particular case--
is by establishing that conduct DT arfidavits of grand jurors.
vou have a right ©o cet affidavits of grand jurors once the
defendants arca apprchended, thepe being no more srpose Iin
seerecy vhen everybody 1s anprehendsed.

Jutside of that I do not lmow of any resnectablse authority

that permits the obtaining of grand Jjury minuves or records for

(€]

the ourpose of establishing tiax the ~rand jury did not have
- iy Ly - .J

adequate evidence on which to indict a dgefendant.
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low, in Nev Yorl: you have got a peculiar situation. The
Code of Criminal Procedurs in New York sxpressly forbids the
civing of that liind of information, but the Court of Appeals
snid that the defencant hes a constitutional right to be indilcteld
only on evidence estvablishing that he has been uilty of &
crime.

Therefore, ther said, the only way you can find out whether

or not that was done is by an insnaction of the grand jury

.

minutes, but you cannot have it unless you first show that in

all »nrobability he was indicted on a laclk of prima facile

ERN)

they cave you access

CJ

evidsnce. Then, in aid of that motion,
to “nepection of ths rrand jury minutes, and then you could
o

mae a notion to dismiss, »nrovided the grand jury minutes

established vour noint.

'3

ed thin~s that was established
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in New York before Judse Crane became an avnellate judge.
Mp. (prane. In other words, it ig generally denled nowv.

M=, lMedalic. The judges say the evidence does not estab-

=
]_Vo
-

1ir. Robinson. I there any statute now?

KN
3

Crane. 1lo. It is gensrally denied. It was cranted

)
fos

Buffalo oncs, but in licw Yorl: they cenerally ceny it.

Mr. Dean. Your nroblem is further complicated by the fact
that in some districts the court attempis o impose an oatn of
gecrccy which extends bevond the Hoil int at which they are arrested

and even beyond the sittinc of the court term. There is sone

Mr. Medalie. I uncerstand therc vas & cass in one of thnec
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witnesses to th “ that ther would not disclosc what tTherr
had testified to.
Iir. Youncguist. That is the practice n California

Mr. Medalie. That mizht be by statute.

Ur., Youngquist. Ifo. This iz a Pederal district court.

Mr. kiedalie. Then thet weni to the Circult Court of Apveals,
which suctained a cownitment Tor con~emnt for a nerson Who re-
fused to talie that oath. Tertiorari was denled by the Lupr

Court. 3ut when the district attorney or esslistant district

e - - 3 - A = -1 o
nox, I understanc that
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he lauchsd it off and rcfussd 7o vpunish the wiiness for contennt

D

.

terror todav, but 1t I1s questionable law

Lottt exiets as @2
whether such an oath can be administered to a witness.
Mr. Oranc. An indictment in New Yorlk must contain the

nanes of all the witnessegs on the back of 1t.

lr. ledalie. I think that has been

T vea on a coum’tice of the 3ear Association which brouzht about

Mir. Dean. T think therc sere gerious difficuliles in der-

to cec the ~rand jury minutes,bccause it vould DS

abused. On the other hand, il theve are, in fach, Irrepulari-

[}

ties, vou have virtually no rcmedy, particulerly if Llhis oath of

scerecy applies beyond thsz court term. That is our wnrcoblem,

he i)

.

r. lledalie. T thin we had betiter not tinker Wit

I think we ourht to let 1t alone. I7 the judces decide that

)

that oath has no validity and that a merson iz not cuilty of

.

contemns Tor pefusins to take the oath, we would have no aitfi-

culty ebout 1t.
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The Thairman. llay we procscd to rule 35, wh follows
substantially, I thinlz, the civil rule.
lir. Robincon. That is ri~hu. Thne same guestlion 1s

involved here as peiors, whether or not ve should have a ralc
to corresmpond with the civil rule.

Mr. Seasonmood. I do not savw T am a r~reat conetitutional
lavver, but I believe that nrovision would not pe upheld.

The casc Lo which I refer is oibbesth acainst ilcon &
vhich will be recorced officialy in 312 SBunreme Court,
involved the rule in the civil nrocedure of requiring Col nulsory

ination. Tour justices dlgssentced, €0 cnot I thin

gXan

=
s_>

Ur. ledalie. Could you fell us what thellassachusetis
situation ic on Lhat with respect to the examination of defe end-
ants concernin~ their pcychiatric condition?

ir. Glueclz. I referred lir. lobinson %o the so-called
Brimss lav in Massachusetts, which nrovides for the examination,

ss a matter of course and as a matter of rouilne, of persons

accused of Telonics and of certain other dsfendants bif ngyeihia-

C"

of the S3tate Department of liental Discacges,

Ft
C

™
Hy

2 2
crists on
I ) L N -

a neuiral acency, aend¢ the filinm ol a resorv 07 these »sychila-

3 ,that the renort bhc available To all nartics concernsc,

"S

includine the judre, bubt not acmissible in evidencao.
Nov, in nractice the way It has worksd out s that
reoort has becn used a “reat decal by prosecutors in borderline
cases of mental disorder, n which the accussc vas not able to
meet the requiremsnt of due respoOns: ‘hility because of insani

n

hecause he Adid not Ymow richt from vrong, but In which, never-
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rheless, there was sometihlng wrong Witk him.,

A5

The prosscutor had goncihinrs concrete and reliable on
which ©o exercise higc discretlion i accenting & plea of oudler

1ins that no soonsr was the

e

men sent to the prison than he vas transfeorred to a mentel

hosnital.

.

I suprest that yor- consider that statute.

lir. Robinson. We havs been thinlzinz, of courss, that vou

yere coing to worls sspecially on judgments and applications of

mentel exenina ions I that conneciion. I& that mentel eramina-
f,ion compulsory?
Mr. Glueck. Yes.

~, Qranc. I supvose there s no objection to the court's

- it

By .

orderins an examination of the defendant to fin

Lh
2
-
ot
P
=
£ s
Hi)
6]
(e
-
)
o
,_:;
[
0]

s g eane enousn and mentally cevable of roing on With his triel.

i1, ScasonmooC. I ghould thinlz so.

lir. Crane. This would be broad enouchto cover that, and

I suopoge thore would pe no objection wo that, because that 1s

'y

being cone right alonc” and that s for als protsction more than

eny:hine else.

117. Seasonmeood. In line % it savs wmental or Hhyvsical

condition. It also says: "of a party."

17sll, I suppose you 4o nov sxamine the United States. It

reans just a defendant.

]

Then vou have: suhiect to the rirshits and nrivilezes
secured to the narty by the Conct?tution or laws of the United
g 4]

states.

Tf T am corrsct, it means that you may noo do it.

Iip. Medalie. You mean that if he says no you cannot do 1t?
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Mr. Ssasonsood. That is, 1f the sgsumption is correct. I
thins it ig, as four of the justices as previously constituted

said it is an infraction of the rizht of »rivacy ol a person,

to which I nyself do not acrce, but there it ig. They are

o0

certainly ~oingz to say it 1s a richt of reguirement to zive

evidence a~ainst himself,

I}

I'r. Youngouist. Is this ‘ntended to apply only to the

cases wvhere the question is whether the defendant can be tried,
whether his present mentel condition is such that he can be
tried, or his nresent ohysicalcondition?

- .

llecalic. He clained Lo was vhysically incapable of

fa—
e
"3
.

doinc~ the act with which he 1s chaerzed, or being mentally
incapable of intendins the result of his action. Illental examina-
~son means askins questions. Physical examinatlion means looking
at him.

Mr. Clusclz. Well, it may, but it is not thorouzh. Your
psvchological examination may entail asking him guestions.

Mr. Medalie. Therc is no cxamination of his mental health
without tallzins to him. When you tellr ©o him you are comnelling
him to testify.

Tf vou look at him or talke his Pingernrints or

height and weight, that is 31 ferent; or if you compel him, as

(O]
el d

{

in a recent case in New Yorlk, to take a shave. That hapnens

"

in a murder case. The defendant in one of these Murder, In

Q

cases orevw whisliers so that witnesses could not identify him.
The court ordered hin shaved. e vas shaved.
The Chairinan. Gentlemen, are thore any motlons addressed

to this rule?

Mr., Medalie. It 1= too heavy for us to make un our minds



o

480

as to whether we ore invosing sone! thing futile on the courts
or whether we are doing somethine that is worlkable. Isn't

that the way you feel about thate

lir. Robinson. Here are two Questions I would like to asl.
One is in rezard to nentel examinations in insanity cases vhere
the defendant pleads insanity. llany States have statutes
providing that the court may annoint expert vitnesses to exam-
ine the defendant, and since he has nleaded insanity --

Me. Glusek., TIe cannost object,

Ilr. Sobinson. e does not object. He vants to shov how

'.Ju

c¢razy he is, sometimes., At least, he wants to show how ruch
he is entitled to have that nlea sustained, and so he welcomes
the doctors, ana they may tests fy as the court's oWn exnerts.
ow, should sonething of that Iring be in the mules? That
1s the Pipst question.
The =econd is in connection with Jjudoments., The whole

broblem of the Brigrss law s with reference to that type of
E G JI

examination nrior to trial and vrior to Sentence. The question

has come up at two or three diflerent t nes, ané I an wondering

g

whether in our rules we should try Lo consolidate the question

all in one rule, or whether we had better sift 1t into two or
three vlaces in the vrocee dings as I have indicated, where it
might be material -- one at the trial, one at the time ol the
arrest, one nreced: ing judsment.

What do wou thinl about that9

The Chairman. You mean three separate provisions for an
exanination?

lir. Robinson. This ig nreferable to that, is it not, to
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have it all arran~ed in one senarete rule -- 4 provision for
mental examination -- and in that rule speciiy the places --

Mr. Glueck. The stepes in the procedure.

lir. Robinson. Yes, at vhich such an exanination would be
required.

Mp. Crane. Where he nleads insanity he is going to nlead
insanity at the time of the act, of course. fhe7 mey appoint

doctors to exanine hin. Thether thet al 1ies to the time of

o]

the trial or to the +ime of the offense, 1 an not quite sure,
becasuse I know there has becn quite a it of hsavy scandal over
the annointnent of doctors in cascs where 1t was hardly neces-
sary for the fes they have obtained. It has caused a comment
in the papers about it, because instead of putting one on it
they put two ov three.

0Of course, that has nothing to do with the merits of the
measure. I thinl, if it can be done, peovle oucht to be allowed

to examine the defendant where ne is malking a vplea of insanitiy.

[0}

®)
)
)
[
6]

and hs is given experts, and they are going To testify ©
mental condition, SO rhat the present ~ime is indiceative of what
his mental condition vas at the time of the offense. It would
narrovw any objectlon there might be of a gencral examination.

1ir. Robinson. I7 You pernll courts to call sxperts on the
insanity issue, should you permit +hs courts to call experts on
any othsr igsues?

Mr. Cranc. I 4o not know of any casc except in cases of

insanity vhere 1t has been admitted.

b
=3
4
9
.

Holtzoff. Why not CO it on ballistics questions?
My. Crane. They ~et experte for such ridiculous things.

A man was shot in the heart from a shoteun held about 10 feel
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from him, and they brought exverts and brought his clothes in to
show that he had been wounded by a shotzun by reason of what the
¢ lothes showed.

‘v, Seasoncood. If you are zoinz to consider thiz rule

et

further, as of course you are, T do not “hink it is sufficlently

P}

cuarded in any event. You should have a provision that if' he

is examined he is entitled to have his own physician nresentat

X i

the examination. It says any party."

Ths Chairman. HMust it not be chanced throughout O "the
defendant'?
Mp. Seasoncocd. I thinlr =0, hecause vou are only talking

about the defendant.

.

Then you have a provision in here that he has to turn oOver

any rcports that the doctors have made to the prosecution, and

if he does not do so you <can exclude the testimony. Well, I

i

'

do not think you can prevent he defondant from defending Dby

ct

requiring him to turn over his evidence to the prosecution, and
1f not So exclude the evidence.
1v. Holtzolff. That 's a civil rule.
Mr. Seasonsood. I lmow it 1s a civil rule.
The Chairman. Gentlemen, ve have passed our stivulated
hour, and we will adjourn now until 10 o'clock tomorrow morning.
(Wnhereuvon, at 10:20 o'clock p.nm., an ad journment

was talken until tomorrov, Wednesday, September 10,

1041, at 10 o'clock a.m. )



