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ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE
UNITED STATES SUPREME COURT

WASHINGTON, D. C.

P anudiantiend

Wednesday, September 10, 1941,

The Advisory Committee met at 10:30 o'clock a. m., In
room 147-B, Supreme Court Bullding, Washington, D. C.,
Arthur T. Vanderbllt preslding.

Present: Arthur T. venderbilt, Chalrman; James J.
Robinson, Reporter; Alexander Holtzoff, Secretary; George
James Burke, Federick E. Crane, Gordon Dean, George H. Dession,
Sheldon Glueck, George 7. liedalie, Lester B. Orfield,
Murray Seasongood, J. 0., Seth, Herbert Wechsler, G. Aaron
Youngquist, George F. Longsdorf.

The Chairman. Rule 36.

RULE 36

The Chairmen. That parallels Rule 36 of the Civil Rules.

Mr. Robinson. Yes. It has to do with admission of facts
and genulneness of documents. The present federal law has no
provision on this subject.

The idea of the rule, 80 far as criminal cases &are
concerned, is the ldea of allowing parties to request admls-
sions of facts and genuineness of documents. The idea 1s that
1f 1t can be worked into the criminal procedure it would tend
to simplify that procedure. The proposed rule protects the
party toward whom the request is directed where that matter 1is

privilsged against disclosure. For instance, in lines 11, 12,
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and 13 the effort was mede to obtalin that protection.
Beginning at line 9:
"pach of the matters of which an admission is
requested, except matters which are privileged against
disclosure by the Constitution or laws of the United
states, shall be deemed admitted unless' --
And then we go on to & clause which I am sure 1s subjectto
question as to what shall be done 1f the parties refuse the
admlsslon.

Beginning with line 12:

"__shall be deemed admitted unless, within a
period designated in the request, not less than ten
days after gservice thereof or within such further time
as the court may allow on motion and notlce, the party
to whom the request 1is directed serves upon the party
requesting the admission & sworn statement either denying
specifically the matters of which an admission 1is
requested or setting forth in detall the reasons why

he cannot truthfully or should not as a matter of privi-

lege or of legal right elther admit or deny those matters."

Then the last clause (b) provides that this admission
shall have effect only for the purpose of the pending action
and cannot be used &as an admission for any other purpose oOr
for any other proceeding.

The main difference from the civil rules i{s in lines 17,
18, and 19, which I have just read, providing that the party
may refuse such an admission on the ground that he should not
as a matter of privilege or of legal right make any such

admission.
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by whom the trial shall be held if the jury trial is waived.
You know that in some states it provides specifically that
trial shall be by the judge . In,others it is that the trial
shall be by & judge except in certaln cases, and in those
shaell be three judges.

I em not inslisting on this or moving 1%, put I am suggesting
that the reporter could put in a specific provision of one sort
or another to that effect.

There is & Pennsylvanla case which held that glthough, &s
far as the situatlon was concerned, the jury might be waived,
there w;s no statutory provision for the trial by any tribunal
wlthout a jury. Therefore the walver was effective, but no
tribunal was provided to try the case. We may as well take
care of a situation of that sort by mentioning the tribunal.

The Chalrmen. Aren't there some decisions in the civil
cases which hold that & walver of & jury trial thereby constl-
tutes the Jjudge as referee?

Mr. Holtzoff. That is in civil cases.

The Chairmen. Of course, that does not apply here.

Mr. Holtzoff. No. It does not now apply in civil cases,

Mr. Seasongood. Is it permissible to discuss (a)?

The Chairman. Under Rule 39°%

Mr. Seasongood. Yes.

The Chalrman. Certainly.

3 Mr. Seasongood. I want to call attention towards recog-
nizing the statutes of the United States. There is the question
of the comment on the failure of the accused to testify.

There 18 a statutevof the United States which specifically

says that in a trial by indictment, information or complaint
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that there may be statutes where you get the trial by jury
where you would not have it under the Constitudon.

Mr. Holtzoff. I cannot concelve of any such case.

Mr. Wechsler. There are none.

Mr. Crene. Well, suppose there is no statute. What 1s
the harm of having it in because jou would not make any rule
that would supersede an Act of CongressS.

Mr. Roblnson. Ygs, we can.

Mr. Crane. Yes, after they pass these.

Mr. Longsdorf. There is another aspect that I have in
mind. I may be. a bit technical about it, but it seems to me
that when the law of Congress provides that a trial shall be
pbefore a jury it to soume extent refers to the Constitution
of the tribunal, not merely to the procedure before that
tribunal.

5 Now, can we g0 beyond the procedure to the extent of
teking in the constitution of the tribunal before whom the
procedure 1s nad? If that 1s too technicd, just let it pass,
put I wanted to raise the question. Meybe that is the reason
why this language is incorporated.

Mr. Youngqulst. I suppose we could do that, because after
all that is a part of our practice, isn't 1it? The procedure
is the practice. The constitution of the tribunal may have
to be a part of the practice.
| Mr. Longsdorf. But as I sald, it may be consldered very
technical.

Mr. Seasongood. Perhaps it 1s enough to callthis to the
attention of the reporter, put 1t seems to me to present a

very serious problem.
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Mr. Youngguist. Maybe 1t may help if 1in the construling
of these rules the courts are admonished by the Supreme Court
not to have any intention of going beyond what probably they
might.

Mr. Holtzoff. I think the words "recognized by & statute"
should go out.

Mr. Crane. I think the word "oreserved” should go out.

Mpr. Glueck. It says "shall be preserved" as though we
were legislating on the Constitutlon.

Mr. Wechsler., People may s&y that "It was fine what you
d1d about preserving the Constitution.”

Mr. Holtzoff., 1 think it has a good moral effect.

Mr. Crane. Then why not put in the constitutional language
if you are going to do that?

Mr. Medalie. I do not think we should patronize the
Constitutlon.

Mr. Dean. Another possibllity i{s to put in another rule
and call it "Trial by Jury." After the flrst clause where the
right of trial by jury 1s declared and "that the Constitution
shall be preserved inviolate and that the defendant may prior
to or during the course of the trial walve a jury trial,"” with
a specific clause.

The Chairman. 1 think the reporter has the point of view
of the committee.

Mr. Medalie. I cannot get quite reconciled to the idea
of voicing our approval of the Constitution. I do not think
"1t requires our approval, and I think we are presumptuous in
saylng it.

The Chairman. I would agree with you if I had not
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Mr. Medalle. It is almost universal.

Mr., Crane. That is the reason why it is bad.

Mr. Medalle. The defendant may move that the indictment
be dismissed; otherwlise 1n & month 1t goes on for trial.

Mr. Crane. The reason why I say this 1s that there are
many delays and I never could see why the court should not
control 1ts criminal calendar the same as it does with its
civil calendar. It does control the clvil calendar and gets
the attorneys to trial and often they are more important than
many criminal cases which are to be tried and involve huge
gumsg of money. We have the civil calendar controlled oy whe
court because we are accushomed UO 1t. Sometimes the courts
are qulte arbitrary in exerclsing their power OVer that
calendar. They make the attorney general and the corporation
counsels in our great cilties with millions of dollars at stake
get there and try thelr cases or show a cause as to why they
are not ready for trial.

When you COmMe to criminal cases & defendant has nothing to
say sboub ib'except to come Ln and move to dlsmiss, put it is
a healthy thing in my oginion in criminal cases Lo have the
court control the calendar and find out why & case is not
tried by the prosecutor, or find out whether the delay is
caused by the defendant.

why shouldn't it be done? Of courseé, 1 am not saying this
about federal courts because 1 am not a8 remiliar with them.

Further, I understand that there are certalin reasons why
g witness 1s not ready, and 1t mey not he neceasary to disclose
that. I think the courts have recognized that. I am not stating

this and asking you to adopt Lt because i1t can be remedied right
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away, but personally I could never see why the court should
not control the calendar in crimlnal cases.

Now, I did it myself when I was holding criminal court in
New York, and it so happened that the district attorney was &
good friend of mine and we adopted that practice. The result
was that every indictment was dlsmissed in open court and the
court took the responsibility for it and not leave 1t with
the district attorney. Then jou adopt that calendar practice
and the court has the responsibility rather than the district
attorney. You put it in the hands of the court and then he 1s
to blame for the delays. Then there will not be so many lmproper
reasons for the delays, and most reasons are improper.

It relieves the district attorney of a great responsibility
by giving the court control over this calendar, The court can
then find out why cases are not tried and 1f they are not golng
to be brought to trial they can dismliss them.

It relieves the prosecuting attorney of a great deal of
responsibility. That is the reason why I would think that would
be best because it would give the court some control outside of
the mere motion to dismiss. Anyhoy, they are never dismissed.

Mr. Medalie. You are just about wrecking the antitrust
division, Judge.

Mr. Wechsler. The motion to dlsmiss 1s available only in
the case of a defendant who has counsel, anyhow. I think we
must be careful not to proceed on the assumption that the great

bulk of the defendants in criminal courts are represented by

. able counsel, Most of them are not represented by counsel at

all. Of those who are represented by counsel most of them are

not represented by able or industrious counsel for the simple
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reason that lawyers, 1ike everybody else, have to live, and
pecause of the fact that in most of these cases there are no
fees.

T know of at least one case in the federal courts not far
from Washington where there is now a man who has been in a
detention place for 11 months. The reason why he has been
there is because the United States Attorney has no desire to
bring the case to trial. He has no lawyer or anybody else who
understands that there must be a motion to dismiss.

T think it would be & great improvement to provide some
method for remedying situations like that.

Mr. Medalie. There i{s only one way to remedy & situation
1ike that and that is to have jyour calendar of cases. So far
as the district attorneys are concerned, I mean distrlct
attorneys who want to get them out of the detentlon room and
clean up the jail calendar. I think that it can be done.

Mr. Youngquist. We have a statute In Minnesota which
requires that criminal cases where the defendant is in jail
shall be triled first.

Nr., Crane. We have that, too.

Mr. Youngquist. When 1 was prosecuting attorney out in
the country, there the court took charge of the entire calendar,
criminal as well as civil; but he alwayé gave particular con-
gideration to the wishes of the prosecuting attorney 1in setting
the criminal calendar, because the prosecuting attorney had 8o
many cases to try that they would do it in that way.

I do not see that the government would be in any danger

in having the same rules apply &s to the calendars for criminal

cases as in civil cases.
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Mr. Crane. How about bail cases? I am not speaking about
the Federal Government but the state government for the reasons
that I have stated. I do not know about the Federal Government,
but I do know that some of these ball cases are very bad indeed,
and some of them were held up for years and just lost sight of.

Mr. Holtzoff. I do not think that 1s true of the ﬁnited
States Attorneys office.

Mr. Crane. No, I do not think so. I sald that, but
from the bench on the Supreme Court I held court in Kings
County and it so happened that the jall was back of the
courthouse and I went there and went from cell to cell getting
some information, and there was a man there who was never brought
to trial for nearly a year and 11 months. I notified the
Governor about the district attorney. Reasons are not important
novw, but there he was,

The courts have nothing to do with these ball cases and
nothing 1is said about 1it. They are moved by the district
attorney.

I am not saying that about the federal system because I
would like to know more about it and the Attorney General's
practice. I am not advocating what I am saying for the federal
courts, but I do think that we should not go along blindly and
just go on as we have done because everything seems to be all
right and no one has questioned 1t.

Can't we inquire about it and see if it could not be done
on the same basis as the civil procedure where the court has
control over the calendar? Then no one 1s to blame except the
court.

Mr. Youngquist., I would like to ask a question. When the
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written accusation is flled, 1is the case automatically on the
calendar?

The Chairman. Mr. Robinson says this originates largely
from the experience of the director's office. I would like to
ask Mr. Tolman to state, 1f he will, what the practice is.

Mr. Tolman. I think that as a matter of fact there 1s a
great deal of variance with calendar practice in civil and
criminal proceedings in the district court. The difficulty
arises because of the condltions in the districts such as
Mr. Holtzoff has pointed out before. There are places where
the court is held only at stated intervals and when the judge
may be in the district for only one or two days. On the other
hand there are dlstricts like the Southern District of New
York where the court is in segssion most of the time. It seems
that you requlre differences in calendar practice.

T think that as far as the criminal calendar is concerned
there is not any practical difficulty about arrangment. The
United States Attorneys and the judges get together and work
out a system that is most satisfactory. However, there 1s once
in & while some difficulty. There is some delay in jall cases.
In those instances, our office, the Administrative office,
has been cooperating with the United States Attorney and the
judges to work out such difficulties.

We have found out that 1if the United States Attorneys,
as a practical matter, control the calendars it does not cause
trouble because the judges assume that they have that inherent
power and the Unlted gtates Attorneys recognize that they
have the inherent power to say what\the practice shall be.

I think that though there 1s occasional trouble the thing
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has worked out very well.

The only thing that I think the committee could do would
be to possibly state that the control of the calendar is in
the hands of the court, as Judge Crane advocates. I think, as
a matter of practice, that the court will leave 1t, where the
situation is satisfactory, in the hands of the United States
Attorney.

Mr. Glueck. I inquire whether Mr. Tolman or anyone else
in that office has awilable statistlcs on the point raised by
Mr. Wechsler as to the extent to which there is an unreasonable
detention in federal cases.

Mr. Tolman. I do not think we have any statistics with
regard to the time intervals.

Mr. Holtzoff. I have some information on that. There have
been some delays, I think.

I am in full accord with Mr. Wechsler that there should be
some remedy, bearing in mind the fact that the defendant is not
representedby counsel., However, my observation has been that
delays are not due to United States Attorneys. They are due to
two facts: first, the interval between the terms of court in
rurel districts, and secondly the present inability to walve
a jury trial. That may be corrected by the walver of a jury
trial.

There are some cases where the defendant wants to plead
guilty or the defendant is awaiting the grand jury.

In one or two districts we have haddelays due to the

dislike of the judge to try criminal cases. I have in mind &

judge who 1s nd£\dead, bat who would pass all criminal cases

(
over the term, bséauee he had a heavy civil docket. We got the
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United States Attorney in and protested because we had so many
prisoners in jail.

In any event, one of the checks we have is that the
Bureau of Prisons here in Washington keeps a check on the
federal jail population, and the Director of the Bureau of
Prisons always calls the Department's attention to a situation
where a particular prisoner is being kept in jail too long.

So I do not think you have any trouble except perhaps in
isolated cases where the United States Attorney is postponing a
case because he wants another case to be tried first; but I
think that delays--and there are many of them In jail cases--
do not grow out of thls situation.

I do think the fact that subject to this inherent power
of the court, that the control of the criminal calendar should
be with the United States Attorney. The United States Attorney
parcels out his cases among his assistants. He knows when the
witnesses will be available. You will create havoc by having
the court take care of that, having the court set cases in dis-
regard of the assignment of work as between the various assis-
tants of the United States Attorney, and in disregard of the

availability of wltnesses.

We had one district, and the judge 1is not there now, where
the court set the criminal cases. The trouble was that the
United States Attorney or his assistant could not know and if
the witness was not there on & particular date the judge
arbitrarily dismissed the case. We had all kinds of complaints
against that judge because of the way he acted In cases 1n con-
trolling the criminal calendar.

I do not think any evils occur from the control by the
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United States Attorney, because of the departmental super-
vision. However, I do think that the matter that Mr. Wechsler
called attention to should be taken care of, but I do not think
theremedy is in the control of the calendar by the court.

The Chairman. What about this phase of 1t? I know of
a manslaughter case involving the mother of our next-door
neighbor where the trial was called and where the case was
puton the calendar nine times and then each time when the
single witness to the accident from Buffalo came down the
prosecutor would adjourn i{t, with the result that finally the
witness said he would not come in.

Mr. Holtzoff. That does not arise in our federal system,
because in the federal system most of your cases are investl-
gated by the {nvestigating agency, and you do not have that
kind of problem.

Mr, Waite. With respect to that situation, naturally I
agree with Judge Crane that the responsibility for the pro-
cedure should be centered in the court. I do not know much
about the federal situation, put I do know that in the state
courts we find that where the responsibility is not on the
court that the actual court does not know much about whatis
going on and the calendar falls down.

The court relies on the prosecutor and the prosecutor
perhaps relies on the court to keep the docket up, causing a
lag of cases or they forget about it and the files are lost,
and in places like Detrolt there 1s truly a scandalous situatlon.
Now, 1t seems that we might properly center the responsibility
on the judge and give him the opportunity to carry out that

respongibility effectively by requiring the district attorney
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to file with the judge periodic reports of the status of every
criminal case on the docket; when the arrest occurred; when the
indictment or other accusation was filed; what the situatlon is,
and in the case of long overdue cases to state why it 1s not

up to date,

I do not know whether it would be in order at this time to
do that, and I susnect that it is out of order, but at the
present I wonuld like to meke a motion to the effect that the
reporker consider a section requirlng such reports from the
district atinrnay.

Mr. Sfeasongood., I would like to make a motion, to bring
the matter to an immediate head or at l=sst to present something.
I move that we write into Rule 40:

"A11 pending criminal proceedings shall be placed

unon the calendar and precedence shall be given to

criminal proceesdings.”

The Chairmen. Aren't we up against the nractical diffi-
culty that in many districts where there are more than one
judge that one will work on the civil calendar and cne will

sy “ a

work on the criminal calendar, and Lt would ralse havoce 1L they

Al

were compelled Lo deler the civil list and the equity 1isbt and
the admiralty list until all criminal work was disposed ofY

Mp. Seasongood. I you say that oane judge Ls working on
criminal cases thab would not aflfeci the civil cases ab all,
wouid 1t¥

The Cnairmsn. It would as you stated it.

Mi. Seasongood. With Lhe two judges, for examnple?

4he Galrman. Yes, as you stated it, because it would

call for all criminal mabteis Lo be disposed of belore &ny other
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matter could be taken up.

Mr, Crane., I did not mean that,

The Chairman. Couldn't we Lncorporate Mr. Waite's idea
in it?

Mr. Crane. Yes, I think it is a good idea. I made that
suggestion and I included jail cases, but as long as you have
the Judge exerclsing discretion that is all right, but why
have a judge sittling in court and have nothing controlled by
him except the defendant's move to dismiss and have the control
in the absolute discretion of the district attorney? I am not
saying the Attorney General, because I am not so familiar with
that.

But there in the same court the judge slts on the civil
side, in the very same court, and makes the corporation counsel
and the attorney general of the state toe the mark in civil
cases, where millions of dollars are involved, and we get
accustomed to that. There he knows all about it.

Whiy not that same thing In the criminal case? Those things
are all 1n the open. They are a matter of record and anyone
can be heard. After all, publicity is the salvation for a lot
of our rights.

Mr. Medalie. I think that we are talkling about an
imaginary evil.

The Chalrman. Would you say that is so in & district
iike mine where there was no criminal case tried for twoyears?

Mr. Medalle, Did the defendants want them tried or the

government want them tried? Or was it that the courts would

refuse to try them?
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The Chairman. There was no case tried for two years.

Mr. Medalie., Let me say this: If we are going to draw
up rules for criminal cases, what right have we to draw up
rules with respect to civil calendars? Can we say here that
criminal cases shall have precedence over clvil cases? What
do we have to say about that? Do we have anything to say
about 1it?

Mr. Glueck. Doesn't the Constitution gusrantee & speedy
trial?

Mr. Medalle. That is an entirely different matter. We
are drawing up rulks for criminal procedure, and if we begin
to tinker with the whole calendar of the court then we are
drawing up rules for civil and criminal procedure. I do not
think we have a right to do that.

Mr. Wechsler. The court has jurisdiction over both, and
if there is & relationship between the two, to which we call
attention, I do not think the court is going to feel that we
have exceeded our power in making suggestions involving that
situation.

Mr. Medalie. Now, let us see what happens here. In
New Jersey you say that for two years no criminal case was
tried.

The Chairman. That 1s what I have been told. However,
that was several years &go.

Mr. Medalie. That means that you have a man in jail for
two years. I just cannot belleve it; 1t can't be.

The Chairman. Mr. Tolman says that he does not think that
there is a single district where that condition prevails now

or where due precedence is not given to criminal trials.
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Mr. Medalie. In a civil case elther the plaintiff wants
a trial or the defendant wants & trial or neither side wants a
trial. I never heard of judges getting very much exclted about
cases in whichMeither side did not go to trial. The case might
have gone on the reserve calendar, That is what happens under
the practice that we have in the Southern District, where after
three tries and the court is not satisfied it puts the case
off the calendar. Nobody is affected by that except the mere
listing.

If the government does not want to try the case and the
defendant is out on bail and if he is not asking for a trilal,
I do not think there is anythlng to get excited about unless the
government is corrupt, which 18 an entirely different proposi-
tion.

Mr-. Crane. I thinkthet Mr. Weite had a very good sugges-
tion and I think he should meke it in the form of a motion.

Mr. Weite. I thought that it was out of order.

I move now that the reporter be requested to draft a sec-
tion requiring the district attorney to report periodically
to the court as to the status of every criminal case listed in
the court.

Mr. Glueck. In wrlting?

Mr. Weite. In writing.

Mr. Glueck. Would yousay quarterly?

Mr, Waite. I should say that 1t should be accompanied by
an explanation of the reasons for what may be any undue delay.

Mr. Glueck., Do you want to say perialically, and for'
the purpose of belng more speciflic would you say gquarterly or

seml-annually?

Mr. Waite, I would leave 1t to the reporter to figure
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out what may be a practical time.

Mr. Wechsler. I second the motion.

Mr. Holtzoff. The Department of Justice now has a system
whereby every United States Attorney every six months sends in
an individual report of every case in his office which is
older than a certaln stipulated period.

Mr., Crane. Then why not have 1t in the rules? Do you
have any objection?

Mr. Holtzoff. No.

Mr. Medalie. Are these reports to be made public?
Certainly there may be some reason that they do not wish to
disclose.

Mr. Waite. My motlon was that it should be made to the
judge in order that the judge may have the facts in order that
he might more properly carry out his responsibility. That is,
1t would be & report to the senior district judge for him to
know.

Mr. Crane. It would be a court record.

Mr. Seasongood. For administrative purposes.

Mr. Crane. If it is a court record, what is the harm
in 1t? There cannot be, because every lawyer can go in and
read every indictment filed and find out the date, and so on.
That all is apublic record. Anybody can see your record in
court.,

Mr. Medalie. As for the reasons given ﬁhere may be cases
where you do not get the correct reasons because they do not

want them disclosed. The reason which would be gilven may be a

false reason or a diplomatic reason. We know perfectly well

that there are certain reasons why certain cases are not tried
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and which are very good reasons and which you do not want to
make public.

Mr. Wechsler. There are also reasons that are bad
reasons.

Mr. Waite. The purpose of my motion was to give the
judge information upon which to act. I take it that he can
call in the district attorney and ask him his reasons for the
purpose of finding out what the trouble is. I do not have in
mind that this 1s for the benefit of the defendant but for the
beneflt of the judge. That is my suggestion.

Mr. Seasongood. I would like to amend the motion that
precedence shall be given to criminal proceedings. You have
it in the Court of Appeals rules. I do not see why you should
not have 1t here. In our district criminal proceedings are
always gilven precedence. If you do that you would only be
following the usual procedure.

Mr. Walte. I suggestthat you do not take this in connec-
tion wlth my motion because it seems to me that they are entirely
two different propositions. However, I agree with you in what
you say.

The Chairman. Are you ready for the question? That is
Mr. Weite's motion.

Mr., Glueck. May I ask a question?

The Chairman. Yes.

Mr. Glueck. How far back in the proceeding is it contem-
plated that this report shall cover? For instance, would you
include the time between the arrest and the formal hearing?

Mr. Walte. Yes, it would cover every criminal case before

the court.
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Mr. Glueck. Every step?

Mr. Waite. If the indictment has not been filed the court
1s entitled to know whether it has been and be in a position
to 1lnquire why it has not been.

Mr. Crane. That was not my idea at all. I thought that
the court would come into the picture when there was an action
brought such as an indictment filed or, in the case of & lesser
crime, an information filed.

I am afrald that you are going beyond that. It is not
the court's power to say or to see that people are indicted,
but 1t 1s the court's power and i1t 1s the court's jurisdiction
after an indictment is filed and before the trial begins to
control that. However, I think the other matter is & responsi-
bllity of the district attorney or the Attorney General as to
whether a man shall be indicted or whether he shall be prose-
cuted in some instances. We have to leave some of these matters
to the discretion of the district attorney.

However, when it comes to the question of an indictment
which has been filed and it is a public matter in the court,
then the court's jurisdiction begins and I thought Mr. Waite's
suggestion, at the beginning at least, was good, that it be
sufficient to make reports of all those matters pending in
court,

Mr. Waite. Don't you agree that the court is entitled to
know how many persons have been arrested?

Mr. Crene. I think that is true, but I think that should
come in in other ways by making reports, but not to the court.
That is a matter for the grand jury, and although the grand

Jury is a part of the court, it is not a part of the court's duty
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to see whether or not an indictment is found; that is the
Attorney General's work or the district attorney's work. I
think that we should have ways to limit that report to the
court on those matters which the court can see and which the
court can control effectively, such as the calendar.

Mr. Medalie. I do not agree with you. One of the things
that frequently happens in federal court is that cases often
start with the United States Commissioner. A man has been
arrested and arraigned before a United States Commissioner and
no action has been taken for a long time, or the Commissioner
1s holding the man for the grand jury, or the defendant is
awalting & hearing before the Gommlssioner or awaiting action
before the grand jury. That man is entitled to action, and
1f he does not get it he is entitled to a dismissal of the
proceeding.

Mr, Crane. That may be.

Mr. Medallie., ©No, that is a fact which is more Important
than all this talk about the calendar, which I think eXceedingly
unnecessary.

Mr. Crane. Then I withdraw my remark.

Mr. Glueck. I think that what we are really getting to--
and I think it is very important--is some sort of systematic
superintendence of the processes of criminal justice by a
neutral agency, by & judge, and if there is anything that the
entire process needs it is that. The very fact that there is
knowledge on the part of the officials all the way down the
line that there is such a person, such a body that may inter-

pose or may ask embarrassing questions, should have a very

salutary effect upon the whole thing.
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Mr. Holtzoff. The Administrative Office which has been
established two years functions largely in maﬁters of that
respect in the federal court.

Mr. Medalie. We are dealing with a practical situation.
In the case of cases before Commissioners in which no actlon
is taken, or where the Commlssioner has taken actlon and sent
the case to the grand jury and no action is taken, we should
provide for a procedure for the dismissal of the matter and
have it come before the judge for that purpose or have some
action taken. I think that is far more important than all we
are talking about with respect to calendars where each party
is able to take care of himself and where the man is not in
jatil.

Mr. Cranc. I withdraw my objectlon as to the limltation
on Mr. Waite's motion. I agree with 1t.

Mr. Glueck. May I make a distinction between -he work of
the Administrative Office and the proposed work of the judge?
The Administrative Office deals witli processes of justice in
large, statistics and such, whereas the courts wilill deal with
particular district attorneys. The judge will deal with
gpecific instances in hls court.

Nr. Tolmsn. The Administrative Office goes much ferther
than that, and where there 1lg an individual instance of
injustice they try to reucnelle L,

we. Glucck. I do nobt see how they can do that in 1ndi-
vidual cases,

Mr, Tolman. They do, In very glaring instances we try

to do our best to do something about it or we report it to the

ctrcult council in the circult, which consists of the circull
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Judges. They have a great deal of powerand control of the
district in their circult and they can direct the district

fle gituation.

[id

Judees to remedy any spec

Mr. Glueck, A situation?

Mr, Tolman. Yes. They may not direct specific casesa,

Mr. Crane. That ls an ldea of having it done by admlals-
trative procedure outside the courts. It should have been taken
care of by the courts long ago.

The Chairman. Are you ready for the question?

Nr. Medalie. Do we have to draft any rule setting forth
the procedure before the Commissioners?

lMr. Robinson, That is taken up &s a speclal matter, and
the next rule takes up the question of dismissal where there ls
a delay 1in prosecutlon,

The Chalrman., Are you ready for the motion? A\

Those 1n favor of it say aye.

(There was a chorus of ayes,)

The Cheirman., Those opposcd.

(Mr. Medalie =aid "No.")

Me. Medalie, I wish to be recorded as saying "No" because
I think that thils iz a futlle rule,.

Lr. Dean. I think that In discussing this question we
might get & lot of information with regard to how it would
operate in a glven district. TFor instance, & district wherc
you heve a single district judge and seversl other district
Jjudges and how it would operate in a dlistrict vhere you have
only one. I wonder if we could not got any expression Ffrom

the senlor circult judges, who meet here the latter part of

this month, and also from the Administrative Office as to what
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thelr real problem is.

The Chairman. Would it not facilitate the matter to get
the views of the director of the Administrative Office, who
i1s here, rather than bother a conference which has a very busy
calendar which must be disposed of in lsss than a week?

Mr. Crane, I think, Mr. Dean, that this was Just suggested
to the reporter, Anyhow, I would like to get more inforuwation.

Mr. Glueck, We may get more statistics from the Bureau
of Prisoners or Department of Justice, anyhow, I agree with
Mr. Dean.

In fact, in each of these Ilshould prefer to have extracts
related to crime Surveys, statistical reports or expert opinions
than get suggestions made here and there by some Judge or some

United States Attorney,
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Mr. Robinson. Those will be in the next edition, the next
draft.

Mr. Glueck. That would be a tremendous help because then
we would have the raw material which would tell us as to the

real issues Involved, the fighting issue, the evils to be reme-

died.

Mr. Robinson. We would be getting this draft rather volum-
inous.

Mr. Seasongood. I would like to move that we add to Rule
4o,

"Precedence, save and except in exceptional instances,
shall be given to criminal proceedlngs, but where there is
more than one district judge in a division, criminal and
civil cases may be tried concurrently."

The Chairman. Is the motion seconded?

Mr. Orfield. Second.

Mr. Youngquist. I would be afraid of that.

The Chalrman. DMay we have it put then in the form of an
instruction to the Reporter to draft a rule embodying that pro-
vislon? I think it would be well to get i1t before us.

Mr. Seasongood. That 1s perfectly agreeable to me.

The Chairman. All those in favor of the motion say aye.

(The motion was agreed to.)

The Chairmen. That brings us to Rule 42, gentlemen.

Mr. Dession. MNr, Chairman, before we leave this I want to
suggest a possible rule directed to this same problem of delay.
I do not know what you will think of it but it occurs to me that
inasmuch as most of our defendants are pleading gullty and one

source of delay 1s the fact that in any important division of a
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district there may not be a criminal term for some months
coming up, when a man l1s there ready to plead guilty and wailt-
ing, is there any reason why we could not provide this: If a
prisoner wants to plead guilty, vants to waive jury trial, so
the only problem now is to get him arraigned, why could not he
be taken before the court which would be in session in some
other division of that district, possibly even in the next
district, in any case the nearest court which is novw in session
having a criminal term, soO that he could be arraigned, plead
gullty, and start serving his time, if any, or if he is going
to be on probation, why leave him waiting in a county Jjail sev-
eral months simply because there 1s no court?

Now this has been done in Tngland, I understand. I do
not know that it has been done in the United States. Maybe it
has somewhere.

Mr. Holtzoff. I second the motion.

Mr. Longsdorf. Mr. Chairman, may I borrow your word
"invite" and invite Mr. Dession to inspect the system we use
in California. I do not think we can do it here, but we might
look at it. There, a plea of guilty may be interposed to the
complaint lodged before a committing magistrate, and if the
complaint is sufficient as an information, it, with the plea
of guilty, 1s certified to the superior court to verify the
sufficiency of the complaint as an information, and then pass
sentence on the plea of guilty.

Now, it took a great deal of trouble to get that intro-
duced in California, and I do think it is working pretty well.

The Chairman. Nr. Holtzoff suggests that the United

States Commissioners are not all up to that grade.
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Mr. Longsdorf. Oh, I know.

The Chairman. That is, practically.

Mr. Holtzoff. That is, practically.

Mr. Longsdorf. I doubt that it can be done.

The Chairman. Why not optional, and let a judge perhaps
designate such commissioners as are willing to perform such
function?

Mr. Holtzoff. It seems to me that the suggestion that a
plea of guilty could be taken in any division of the district
would solve the problem much more effectively. Except perhaps
in the month of August the judge is almost always in session
in one division or another for some time every month, and we
do have a statute which guarantees to the defendant a right to
be tried in the division in which he is indicted, but if he
wants to waive indictment or wesbte—be—wesitve—er wants to plead
gullty after he is indicted I think there ought to be a pro-
vision whereby he can be brought from one division to another,
and that would obviate a lot of delavs.

Mr. Dession. I think it would.

Mr. Youngquist. I have an impression that is permissible
now. At least it is done in some districts.

Fr. Holtzoff. It is done in some districts. In one of
the districts of Georgia they have a practice which grew up
as a matter of‘$§§%§§;:nggngo matter which division the
court is sitting in, the grand jury hears cases from all
divisions, can indict for thc whole district, and then they
distribute those indictments among the various divisions, but
the arraignments have to be made in the divisions.

Mr. Dession. That is the hitch, yes.



52

Mr. Holtzoff. Unless a defendant waives his right to be
arraigned in a particular division. Now of course the defend-
ant who is not represented by counsel does not know that he
can waive that right and he just stays in jail and waits until
the court comes to his division, and for that reason I think
this proposal is a very excellent one.

The Chairman. Are you ready for the motion? A

(The motion was agreed to.)

The Chairman. Rule %42.

kr. Robinson. This has already been dealt with at least
in part in our discussions, "Consolidations; Separate Trials.’

Looking at line 8, paragraph (b), first, does that or
does it not change the present federal law?

The Chairmen. I wonder why that cannot be combined with
the one we had last night.

Kr. Robinson. That is joinder of offenders. This is a
matter of joinder of offences or of trials.

Mr., Dean. I think we also discussed consolidation of
separate indictments. though, 47d we not, under that section
last night?

Kr. Youngquist. 7Yes.

3 G

Mr. Crane. WWhat number”

The Chairman. Rules 20 and 21.

Mr. Foltzoff. T think this was consolidated and made a
subparagraph under 20,

Kr. Robinson. Wow, 20 ‘s just the joinder of defendants.
That would be the nference. Ve have another rule on the

joinder of offences, bhut T svrnpose--

Mr. Holtzoff (interposing). Well, wouldn't it be a good
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idea to have joinder of orfences.
solidation of trials and separation of trials all = sing
rule, possibly divided Into parasrspns: !

My, Robinson. That is what I thinlk would be 4

Vr. Holtzoff. I so move, Mr. Chalrman. /

Mr. Wechslsr. 3cconded,

The Chairman. Any discussion?

(The motion was agroed to.)

Te Chairman. Is there anv discussion on this rulc before
we pagss 1t to the Reporter for combininet

" - B 1~ .2 2 . +
Ly, Medalie. Vhy do we say involving & common quest’on

of law or fact,” when we

asoned and

{L

M. hedslie. Yes. It has language that s s

uader which we have operabed pretiy wall for almost a century.

Lir. Holtzofl T am Just wondevring whether if we Jdo not

At . -

pub that into the rules thot sbabtuse would notbt be deemed 2-
pealed, because thess ruies have the ellect of an wcl of
Coangress,

Lr. kedalie. Ves. Vhy Jdo we have to repeal the slalule?

s o ssasoned

[y

7o want Lo keep 't alive ia thes rule, and chis

A
¥ )

sbabute that has worked magi

A

ficently.

s o e Tt R - = - oo e T . L mm
he Chalrman. L6 s suggesbtzd we use oS languase of DHJ

i Sl ey I e aey t P E
» than bhe oi¢ We Comuonly use in civil actions,

comeon quesiion of law and Taci.

Vr. Aobinson. 1 would like to say Lo Hr. ledalie that

every provislon ol szction 557 %ill be weitbten in whatever rule
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we drelt, as far as that s concervned, and the plan is to go

a 1ittle bilt beyond some of the provisions of 557 with repard

to liberality of joinder.

o . . v
Mpr., Medalilc. Well, Lave wWe

€ 4 LI

1t nore 1iberzal in this

£
w0
O
10

Ruls &

no
o

2 iy

Mr. Robinson. This secoion 557 s sget oul on your leflt

N}

Lr. kedalie. Y

O
[9]

¥r. Robiason. Tn connecblion with several rules and this
consolidation of jo'nder rule 'n once rula will wmean thabt whal-

gver provisions ol 557 srce nob vaken cave ol her

¢
N
@
]
—
o]
z

]
T

caken carc of ia some osher rule will be brought lLogether in
one jolint or uniform comprcenensive rule.

Ir. Medelie. Whal is ithe nature of the language-- coummon
quastion of law or Tact’

I.r, Robiason. ¥Well, that was just again Lo subnit to you

j

1

ule so you could see whether or not you thought

cr
=
~
o]
<
<3
i
i
o

there was any carry-over and desired analogy to follow.
Lr. Medalle. (Reading)
“two or morz acts or transactlons connecied to-
sether, ov [or two ov more actbs or transacilons of the
-

sane cless of crlimes or offences.

think that s broader than this "common Juestion of

-4

law or fact.
Mr. Longsdorf. Yes,.
The Chairman. Io is understood that Lhe rule as re-~

drafted will safezuard all of section 557.

—

lir, Robinson. That is righc.

¥Mr. Youngquist, May I ask a question of the Reporter?
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You say 'when crimlnal procecdlings * ¥ * gre pending.”’ I
suppose that means criminal proceedings against a single in-
dlvidual or group of defendants?

Mr. Robinson. Line, plsase.

Mr. Glueck. The first line.

¥pr. Robinson. That would have to be, yes, and will be so
stated when the rule 1s drafted.

¥r. Dean. What is the necessity for the phrase of sec-
tion 557 which says 'which may be properly joined"? Isn't
557 withous that also a classification of what 1s proper Go
join?

Mr. Robinson. It seems to me so, and certainly that
clause gives the same difficulty in Interpreting this act of
1853.

Mr. Dean. I do not recall, but in reading 1t here, it
does not mean much to me, because then you would have to re-
sort back to a large body of case law to determine what you
mean, and what may be.

lir. Robinson. That is rlght. There has been difficulty
in the case law on that.

Mr. Wechsler. There has been difficulty.

Mr. Robinson. Yes. I have observed it.

¥r. Dean. Isn't this sufficient to indicate what 1s
properly joinable?

Nr. Robinsoa. I think so. In nother words, you are
familler with the California statute, There is a discussion
comparing this statute with the California statute. Roland
pPerkins of Iowa mede a careful study of it in the Iowa LAW

REVIEW some years ago and he pointed out that the California



statute omits that clause and otherwlise 1s more comprehensive
than this. We had that on the other question yesterday, too.

Mp. Dean. I suggest then 1f we retain 557 we might very
well consider omitting that pnrase.

Mr. Robinson. That is what we have done.

Mr. Dean. 4and justb use this language of the statute.

NMr. Medalie. Yes, T think we could 1eave that out.

The Chairman. Aall right.

¥Mr. Robinsoa. IT sort of begs the question.

Mr. Ledalie. The definition is in the sectlion.

Mr. Dean. Yes.

7,6 Chairman. Go to Rule 4z,

Mr. Youngquist. Does 42 (b) change the present practice
with regard to separale trials?

Mr. Robinsoa. That 1s the question I asked ol Mr.
Medalie. I would 1like to know what your view is on that.

Mr. Medalie. Well, that 1s all for the benefit of the
defendant except occasionally for the henefit of the Govern-
ment when having indicted 8 people one of them has made a
perfectly legltimete bargain with the Government to be helpful,
and either not to be prosecuted or to be treated with leniency
if he becomes a witness Or gives other aid. That has been
in operation all the time and nobody can ever be prejudiced
by not being tried. nor can any defendant be pre judiced when
he is tried because someone e€lse 1s not tried with him,
because that other person might never have been indicted with
him, even though properly indictable.

Mr. Robinson. The question was whether this was the

present lawv,
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Mr. Medalie. I understand that it is.

Mr. Youngquist. I assume it to be a law, but I wanted
to make sure.

The Chairman. Any other remarks?

Mr. Longsdorf. Before we pass 45 T want to call at-
tention, and this is for the venefit of the Reporter, if he
needs it--I doubt that. There are consolidation statutes all
over the United States and a lot of them are very loosely
drawn, ambiguous, and the lawyers and sometimes the courts have
managed to get confused between consolidation of cases and
consolidation of trials, which leaves the two consolidated
cases separate to all intents and purposes but merely tried
together.

Now on the civil side I know that there were a lot of re-
ported cases where the courts had to straighten that thing
out. I think just a 1ittle bit of care in the choice of
words would prevent that sort of thing happening.

Mr. Robinson. 1In Massachusetts they handle that very
well. (Commonwealth v. McMichael. )

Mr. Longsdorf. Down in Texas they have got a consoli-
dation statute that 1is just tricky. The consolidation there
results in two civil cases being merged into one, and if you
did that in a federal criminal case you would amend both
indictments.

Mr. Robinson. Trat is right.

Mr. Medalie. I would call attention again to the excel-
lent New York statute of recent vintage (1936), section 279
of the Code of Criminal Trocedure of New York, which was the

result of a study of all the existing federal and state
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statutes having the same object in view,and having the benefit
of all that experience 1t has worked well and nobody has found
any hole in 1t.

Mr. Robinson. Judge Crane used that statute very effect-
ively in the Lucciano case.

Nr. Medalie. The statute was really prepared with a view
to Lucciano.

Mr. Glueck. Now i1t comes out!

The Chairman. Rule 43, gentlemen.

Mr. Robinson. This guestion of how far we should go with
rules of evidence has been decided on the conservative side,
subject to your amendments. The reason for that is, first,
the Civil Rules as you see are qulte conservative, and this
rule stays closely to the Civil Rule on the same subject.

The second reason is, as you know, the American Law
Institute is now engaged in a restatement of the law of evi-
dence, of which Mr. Morgan 1s reporter and therefore it will be
a good job, and I think it would be a 1little bit presumtuous
of us to go more far in drafting a rule on evidence until we
have the benefit of what that American Law Institute draft
will contain; so apart from that as a general statement, I do
not believe I have anything further to say--it 1s just subject
to your own examination--except to call your attention to
rule 43, page 4, on the right, to recommendations that have
come in from various sources, one with regard to the exclusion
of illegally obtained evidence, and the other with regard to
comment by the court and counsel on the failure of the defendant
to take the stand.

In other words, rule 43 (a). At the end of 43 (a), for
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your consideration, the proposal reads:
"myidence shall not be excluded solely Dbecause of

the fact that in a search or a selzure Or other method by

which it was obtained there was a failure due to error

made in good faith and the sxercise of dus care to meet

all the requirements of the law. Admissibility in each

case shall be subject to the discretion of the court. The
1ssue of admissibility shall be raised and determined prior
to the trial.”

Of course probably that last sentence should be amended,
"unless no previous knowledge thereof had been secured by the
defendant.”

Mr. Holtzoff. I am very much afraid of that, and person-
ally I am in favor of this rule as it is now proposed, but I am
afraid that the first paragraph of page 4 might result in
Congress rejecting these rules 1if that paragraph were in them,
because it has been the traditional rule of the federal courts
as distinguished from many States that evidence illegally ob-
tained is inadmissible. Justice Holmes has emphasized the
reason for that, and while there is much that is cogent that
may be said in support of the Reporter's draft, and i we were
the final arbiter, I would vote for 1t, I am afraid Congress
would reject these rules 1if this paragraph stays i1n.

Mr. Robinson. May I suggest for your attention that to
consider this guestion carefully requires discrimination between
the types of cases of illegally obtained evidence. There are
of course cases in which the violation of the rights of the
individual are very serious, very flagrant, and which 1is in-

excusable. On the other hand a case that was called to my
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attention at Baltimore in a conference there with the United
States attorney a few weeks ago involved a search warrant in
which the only mistake was, although the location of the house
to be searched was clear enough to particularize it in all
details, there was one detail in which the description did not
happen to be accurate; that 1is, 1t was stated to he on a
certain road, whereas that road had had 1ts name changed just
a short distsnce away and was called another road; and the
result was that although the search and seizure were made by
the officers of the law with due respect for the rights of the
individual as far as they could discover them, still that
error meant that when the case came up before Judge Chestnut,
by the way--and he of course properly following precedent,--
he threw the whole case out.

Now in considering this matter of illegally obtained
evidence I hope you will distinguish bstween the cases 1in
which there is a flagrant violation, the sort Mr. Justice
Holmes mentioned, that you referred to, as contrasted with
what I should say is a technical rule which affords no room
whatever for emotionalism to come in to cloud our practical
reason.

Wr. Holtzoff. I think Judge Chestnut, for whom I have
a tremendous amount of admiration, should not have vacated
the warrant.

Mr. Robinson. Suppressed the evidence. It was not
vacating the warrant.

Wr. Holtzoff. Well, he should not have suppressed the
evidence. I do not think the misdescription of a street Dby
using the old naue instead of the new name of the street

should have been held sufficient ground for suppressing the
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gvidence.

Mr. Robinson. That was not gquite the case, but even if
it was probably he was following the precedents very carefully.

Mr. Holtzoff. Well, assuming however that evidence is
illegally obtained. to revolutionize a doctrine that has been
sanctioned by the outstanding members of the Supreme Court for
years and years, including the present Chief Justice, I am
afraid is going to lead us into trouble.

Mr. Crane. T think that you are right about that.
Txecuse me for putting it that way. I am quite convinced you
are. Wot only that but the question has been emphasized to
make it conspicuous in New York State because we refused to

follow--repeatedly refused to follow, openly, the Supreme

Y 1

Court rule in the allen case away back in 100-something.

Mr. Medalie. An address.

Mr. Crane. Yes, where they broke into an office and took
all his private papers snd violated every rule of security of
your own.

Mr. Medalie. Lottery records.

Mr. Crene. Lottery records and things of that kind. The
State court would not inguire into how evidence was obtained,
and it was all permitted In evidence. Now, that has not been
the rule in the federal courts, and they have a practice, as we
all know, of striking out or prohlbiling such evidence before-
hand and making you return the property and making an order
that it shall not be received in evidence, and it is so
emphasized by the difference of opinion on the subject, and It
is openly done, because when cardozo was in our court, and

afterwards when he was down here and I suppose had to follow
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this rule, we discussed *t openly, and deliberately refused to
follow the Supreme Court on that particular.

Mr. Medalle. You [ollowed Wigmore instead?

kr. Crane. Well, don't say Cthat, now. My, griefl!
Don't get me going on that, (Laughter.) It has peen done
so openly that I would feel uncomfortable, because there is
much Lo be said for Uthis Suprewe Court rule. We followed our
own precedents and ressons for jt, and yet I would not feel
comfortéble sitting here and voving to do anything contrary to
what the United States Jupreme Court hss decided.

Mr. Glueck. Not only that, Mr. Chairman, but in the
mental climate or the politlcal climate of today it seems to
me we ought to go very slov in modifying in any way any coh-
stitutional safeguard.

of course, as I think I pointed out previously, and of
course you a1l know this, it alweys struck me &s & very
olaring inconslstency of the federal practice that you can
kidnap the defendant nimself into the jurisdiction and then
try him and that 1s all right, but 1[ you merely selze his
papers, that 1s 511 wrong. It seews to me the former Is an
s fortiori case, and I apgree wibth Judge Crane and with Mr.
Holtzoff that we had better go very slow on this thing.

There are arguments on both sides, and I have some doubt
whetner even the very careful languesge used in lines & and 5
of rule 42 on page 4 would not beabusedin practice; that 1s,
whether you could not draw in under that formula some 'rather
dirty business.’ nevertheless, to use Mr, Justice Holmes'

classic remark.

Mr. Robinson. I would be very s1lad to withdraw itb.
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Mr. Crane. That remark was on wire-tapping.

Mr. Glueck. Vire-tapping, V€S, but it is all in the
family.

Mr. Robinson. We could discuss elsewhere the rest of the
rule, but if that is the sentiment of the committee, I would be
very glad to withdraw it. It was just my duty. I think, to
place the matter hefore vou, Dhecause We WwWere requested to.

Mr. Crane. 7Yes.

Mr. Robinson. And especially with the New York jurisdic-
tion heard from, which is just what we wanted to hear from,
because of the two cases of Devore and Adsms which they had
there, I would suggest we save time, Mr. Chairman, by simply

strikinz this as not be.ng within the scope of our work.

The Chairman. Does someone move to strike 43 (a)?‘

lir. Holtzoff. I so move, Mr. Chalrman.

yr. Medalie. 43 (a)®

The Chairman. That 1s on page b,

Mr. Longsdorf. Mr. Cha”rman, before we get a motion on that,
here is a thing that has been confronting us all the way through
these rules and always will: There are a 10t of things governed
by laws which are alike in civil and criminal cases, and when
you g£o down to lay out a rule on evidence like 4% of the Civil
Rules and then lay down another rule for evidence in the crim-
inel rules, I doubt whether human wit and ingenuity are equal to
the task of keeping out of trouble.

Now, I do not want to stir up anything by quoting Dean
Wigmore. He has a pretty high standing. I had a letter from

him while the Civil Rules were under consideration, and he

indicated pretty plainly that he thought evidence was a hot stick



5%6

to pick up. Those however are not his words, they are mine.

Mr. Youngquist. I think with respect to 43- (a) we ought
to keep thinking about it.

Mr. Medalie. That is the supplement, 43 (a)?

¥r. Holtzoff. That is on page 4.

Nr. Dean. On page 4 of 43.

nr. Youngguist. That 1is the one I refer to, yes. I think
we ought to keep thinking of it to see if we can devise some
amelioration of the harsbness of the rule, so far as the Govern-
ment 1is copcerned, that now obtains. We might consider putting
something in, but I am golng to vote for the motlon.

vr. Robinson. That is, to strike out at this time.

Mr. Youngquist. Yes.

Mr. Waite. Mr. Chairman, in respect to that motion to
strike out, is it intended to cover lines 7 and &7 There
seem to be two matters covered by 43 (a). One is the admissi-
bility of the evidence and the other is the point at which the
objection must be raised. T take it that that last sentence,
“The issue of admissibility shall be raised and determined
prior to the trial,” is far broader than the rest of the sec-
tion.

T do not know whether it was intended to be, or not, but
there is that very serious and somewhat disputed gquestion as
to whether an objection must be raised prior to the trial or
may be ralsed during the trial. T think we might consider
that separately from the rest of the problem.

Nr. Medalie. I understand we have judicial declslons on
that which generally require the ralsing of that issue--that

is, by motion to suppress--prior to the trial, and the courts

t
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have also held that when your attention was first called to it
at the trial--

Mr. Robinson. That is, the defendant's attention?

Mr. Medalie. Yes. Then be may take advantage of it at
the trial. That is that Wall case. I will think of 1t in a
minute--one of the early cases in the Supreme Court of the
United Scates.

Mr. Dession. The VWeeks case?

Mr. Medalie. No. Weeks was the first case that brought
the thing up.

Mr. Waite. People against Adams?

Mr, Medalie. People against Adams simply said that New
York could do that sort of thing.

Vr. Waite. The Adams case if I remember right strongly
intimated that you have got to ralise the question before the
trial, and in the Weeks case they said you did not need to.

Mr. liedalie. The Adams case was a New York case that went
up on writ of error to the Supreme Court.

Mr. Waite. Yes.

Mr. Medalie. They were not deciding, though they saild
practically whatever New York said con that was all right. That
is the net effect of that case. 1In Weeks they were free to
decide the federal rule.

Then came a case shortly after that, about 1%18 or f%19,
in the Supreme Court, which said that while you had to raise
the question before trial, it being called to your attention
that a government agent had sneaked into the man's office and
gotten a job and in that way gotten out the documents, and he

could not know it until the trial, that raising the objection at
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the trial was timely. I think that is what they held, and
along that line it was allowed--a reasonable chance for the
defendant to raise the question if he did not know about it.

Mr. Robtinson. That was the clause that you heard me use
when I read it in line 8.

Mr. Medalie. ©Now, for that reason T do not think we need
deal with it at all, because judicial decision takes care of
that judiclal experience, will go along with it or modify 1t,
and we ought not to straitjacket these things in first.

Mr. Glueck. That is right.

Mr. Waite. It seems to me we ought to have a rule one
way or another so that the matter is settled, even if the rule
simply repeats what has already been sald in judicial decisions.
Of course many of our rules here do simply do that.

Mr. Medalie. It is really a difficult thing.

Mr. Glueck. Yes.

Kr. Medalie. 1In matters of that kind, it is difficult to
predict what the future experience might teach us by way of
modifying existing rules. I do not think we ought to take a
chance on that.

Mr. Glueck. For instance, suppose that the defendant
does not discover that this happened until after verdict and
Judgment. I do not think there are anv decisions on that yet,
but after all i1t cuts to the substance of his case.

Mr. Waite. 1In one state there is a court decision,}ihat
goes in without objection, you cannot take advantage of it
later on, no matter why you 4id not object.

Mr. Glueck. Tven though he shows that it was no fault

of his not to have known about it earlier?
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Mr. Waite. Yes. Tt has gone in without objection.

The Chairman. Now, are you ready for a vote on the motion
to strike rule 43 (a) on page 49
(The motion was agreed to.) -

The Chairman. What is your pleasure with respect to the
last section, 43 (d), on page 4%

Mr. Medalie. Well, have we passed on 43 (a) on the first
page?

lr. Robinson. We will go back to that.

Mr. Medalie. 0Oh, all rizht.

Mr. Seasongood. Like Mr. Coolidge said of the preacher
who preached on "sin’, I am against it. I am against this
43 (b). I do not believe it is constitutional. I know the
Chairman does not want any long argument, and T won't make
any. I think 7t is both unconstitutional and unjust.

lr. Youngquist. (a) or (b)°

The Chairmen. (b).

lir. Beasongood. (b).

¥r. Robinson. The supplement.

Lr. Seasongood. I think it is unjust because a person
J

may not be guilty of the particular crime but if he takes the
. 3 y

v

t is

fda
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ne may be asked ebout previous convictions, and
quite possible the jury will say, Vell, if this bird has beer
in trouble so many times before, it won't hurt to put him in
again,” whereas he may be guiltless of the particular offence.
I also think it is unconstitutional, because nobody may
be required to be a witness against himself, and if the court
and/or the prosecutor may urge that there is something against

. '3

him from his failure to tostifv he is in effect required to
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testify. The statute of the United States as T read it before
says that he may at his request and not otherwise,carrying
out the constitutional provision.

We have a special provision in Ohio, which T mentioned
also on this peint of depositions, which it might be all right
to refer to for the convenicnce of the committee. That is
drticle T, section 10, which says:

"Provision may be mado by law for the taking of the

Fnt

deposition by the accused or by the State to be used for

or ag

)

inst the accused, of any witness whose attendance
cannot be had at the trial, c¢n which, securing to the

accused means and opportunity to be prescat in person

with counsel st the taking of such deposition and to cx-

s o
nanner as 1 i3 court.

I thought the Remorte might have thet to follow.
Er. Robinson. Vag,
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Jhe basic objzebion fron Lie point ol view of braciicality
of such & provision ls thas ip the witness dosg Cake the
oned as to hig Lrior convictions on the
ostensible _round of attacking ti7s credibility, and that is
the reason Lhat s glven by many defenss atlborneys rop keepling
their particular Witness off the stand.

S0 I move that ip e adoplb it we add to it 8 proviso that
Ll the witness does take ths stand he shall notb be cross-
exam.' ned as Lo his prior criminai record,

-

Mr. Vaite., vou have a certalqg amwount of loss, ang 1

[aa

8. The juestion is whether that

b—e

question how much loss that

5 to his ecriminal record is really

o

Interroration of him
proper., It 1is r2ally not un ostensible breakdown of hig credi-
bility, it is an attempt to get into evidence what is not
Properly to ba sut into gvidence--his prior record.

v

Me, Crane., T think the amplificat nis statute in

ct

-

on of

"L)

our 3tate, which s that they shall not comment, and the Judge
shall instruct the Jury that they must no: draw any inference

of guilt, that 1t is continuously disobeved by the jurile

o]

2
because it ;g inconsistent With hunan nature~-something stateqd,
of which the defendant has versonal knowledge, and isg S0
connected with him that he sometimes s the only one who would
know whether it wvere true or False, and how can the minds of
12 ordinary men, wlith the transactlons as they are conducted in
life, bve impartial to a man who knowing this, having thisg
Special knowledge, refuses to open his mouth?

and therefors T think it works--I know from exberjence

that it has worked great harr to a4 defendant, moreso than

ir, Wechsler, Then you have g law as well as o provision. (%)
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bringing up all h's past criminel record, that he hasg refused
to take the stand, and the attorneys wiil not take the pe-

Spousibility of advising

[t

helr man not to take the stand in
the big ¢ases, but in the bly cases in Wew York where a man
nas refused to take the stang it has damneq him and convicted
him more than the evidence against him., 1r he had come fop-
ward and saigq, 7 am guilty., 7T ap awlully Sorry. I have made
en awful mistake. Show e some mercy.” e woulg probably be
acquitted in 3pite of hig plea.

But when he Just went oul, kept hig mouth shut, anpg was
through with it, It nas workeg Just the othsp way, so I am in
favor of this, eXcept I do fear the comment end of it by the
Judge anqg by the prosecution, because that many times is going
to go too far, 7 would like to see, bersonally--it ig only a
Suggestion--that he may take the stand, and the Jury may draw

such inferences as the human mind would draw under Such cir-

[e1)

cumsltances, bul that we had better let It stay ther

When the Judge begins to comment and the prosecutor
begins to comment you do not know how the changes will be
fung upon it, will be very unfair., Now the main objection
from my eXxperience is not because of the criminal record but
sad to say of men Who have been will?ng-—big men, clean men,
for a sum, or in ons instance in g cass I was on dersonally
when I was g young man at the bap vhere a contractor had a
mlllion dollars for laying sewers ip the City orf Brooklyn ang
he only 1ai3 one block, andg they indicteq him, They said he
had bribed the compiroller, T defended the comptroller.

He never had more thaa $10,000 in his 1ife, 7T ip my

ignorancs of youth supposed he was telling me all about it,
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and his bank account was all right, but they Sprung at the
end of the week a bank account of $50,000 op $60,000, and he
said he would 80 to jail before he would tell where he got that
money--told me so. But now it turneg out, and it was true,
oo, that he hadg never taken a bribe, and I acquitted him, but
all the same he 4ig 1ot tell where he got the $50,000, when I
put him on the stand; but the $40,000--he was a bookmaker Ffor
the mayor and most of the officilals of the city, and ne had a
list of what he palid them, and letters, ang everything else,
and he did not want to take the stand, he would rather go to
jail than peach on all his friends ang assoclates. And what
are you gzoing to do? 30 there are lots of reasons.

In another instance a father Wwas appointed to protect his
Son. 30 I think it 1s a wise thing to say, let them draw the
ordinary inference—-anybody. If a man does not want to take
the stand, well, it is up to him, and let him stand for the
inferences, but when you come to ringing the changes as 3
brosecutor will do--should do, perhaps- in s court, I do not
know; I am afraig of it,

Mr. Younzquist, Kr. Chairman, I was golng to say, I think
SO long as we have in the Constitution the provision, he shalil
not be compelled to testify azainst himself, we should not by
indirection undertake to weaken that protection. So far gs
the practicail side of it, ss Judge Crane has said, in a number
of casss that T have tried in which the defendant dig not
testify, I found it wholly wanecessary for counsel to comment
or for the court to comment. The jury made their own comments
after they g£ot Into the Jury room.

I have never found it to pe any serious obstacle to
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getting a convietion in a proper case. About six years ago I
with a group of other attorneys were defending one of the feyw
Cases in waich I have been on the defense, a man 1n 3 very
important crimingil case, and there wes had the problem confront-
ing us, whether to rut the defendant on the stand or not. In
fact he would have been the only witness. We finally reached
the conclusion that he should not be put on the stand, and
that I think is one of the hardest declsions I ever made, so
far as T was concerned, by reason of my past experlence as g
prosecutor and my knowledge that, as Judge Crane has indicated,
the failure to take the stand is the most damning evidence
against the defendant in the syes of the jury.

S0 I do not think wa need this, If we put it in you may
be sure of one thing--there will be fireworks in Congress, as
brilliant as on any other provision that we undertake to
recommend.

Mr. Seasongood. Fire-works in the Supreme Court.

kr. Youngquist. We will never get that farp.

Mr. Longsdorf. May I add to thet, Mr. Chairman? With
apology to Hr. Waite, I know we all want these things in, in
a4 way that will be Just, but I think we ought to be very vary
about bassing on to the Supreme Court a doubtful ang dangerous
constitutional question that does not ¢ome up in the regular
order of litigation.

We might embarrass the Supreme Court by forcing it in the
consideration of these rules to decide s question that is not
ready to be decided, even by impnlication.

Mr. Wechsler. May I ask a Qquestion, Mr,. Chairman, about

the operation of a provision of this sort in jurisdictions where
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it 18 the law? Does the permissibility of this inference in
any way relieve the prosscution of the burden of establishing

& prima facie case against the defendant without the benefit or
thls inferences

Mr. Medalie. Ho.

The Chairman. T come from a very conservative State that
is so conservative that by judicial decislon they won't compel
4 man wno never made a salary of more than $7,500 1 year bub
who has visgible means of from 8 to 10 million dollars to tell
8 legislative committee vhere he got it! So I say it is a
conservative State so far ag private rights ars concerned,

Nevertheless we have hed this statute for 20 or 40 years,
and I have never known of a case wvhere it has worked anvy in-
Justice to the defendant but on the contrary it gives him a
chance that otherwise his counsel might not let him take if
the statute were not there--the very issue that MNr. Youngquist
raised, of counsel having to make that decision.

This statute helps the counsel make that decision.

Mr. Longsdorf. r. Chairman, we have in California the
constitutional provision, lately amendeq 1in that respect a
few years 880, almost Identical with the one Mr. Seasongood
read Lo you, and the legislature has supplemented it with ap-
Propriate legislatﬁon, and the judges and the district attorneys
do now comment upon the Failure to testify. and I will venture
to say that in my opinion the Sentiment of the publiec through-
out the State approves that, and T think the judpges approve it.

I think the concensus of opinion 1is that by sultable
comment on the failure to testify the court very often pro-

tects the defendant against damaging inferences. T know that
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1s what some of the judges think. They have said so to me.

The Chairman. This is the type of question that we could
discuss indefinitely. we ag11 have convictions on it.

Mr. Longsdorf. But we did have to amend our Constitution
to get it done.

Mr. Youngquist. vou dida?

kr. Seasongood. 3o did we.

The Chairman., Ave you ready to vote on 1t

lr. Medalie. Before you vote on 1t I just want to be
recorded on one thing in connection wWith this. WVWhat has been
said about the neeqd of it 1s due wholly to a belier that s
not well founded.

The prosecution does not lose cases because the defendant
does not take the stand and the district attorney is not ail-
lowed to comment on it.

lir. Crane. Right.

Mr. NMedalie. If he loses his case it 1s bescause he
hasn't a googd case, 1t is not a convineing case. IHow 1t is a
fact as everybody here has pointed out that that Jury knows
the defendant has not taken the stand if not even a word is
uttered by anybody, that he is the one person who could speak,

and no matter what is said to them by the Judge they even £0 380

g N

far as to discuss the fact that he 414 not take ths stand.
There s no need for this rule comparavle to the dangers

of putting 1t on the books. ©Now, as to Mr. Waite's suggestion,

making a concession to defendants, which ss I understand is

the .nglish rule, that if the defendant takes the stand he

a

cannot be asked about prior convictions, is nothing but/wiad-

fall for habitual criminals and men who have heen breviously
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convicted. Tn most criminal cases the defendant does take the
stand.

llow, what vyou are doing if you put in this additional
bProviso is orotecting & man with a4 record, who is go’ng to
take the stang anynrow, against sn inquiry as to his credibility
Oor his charscter, ang T do not think we ought to do that.

r, Vaite. Well, T think mysslf we ought to 3o that
independently of this rule, but my suggestion is that we can

get this rule accepted more readils if we have that proviso

-« v

®

attached to it.

lir. Youngquist. at too great & cost though T think to
the prosecut;on.

NMr. Kedslie. vou say that was not the inglish rules

Er. Holtzoff. 1In rngland thew Cross-examine a defendant
as to his prior convictions if he takes the stand.

Mr. Medalie. T understood they do not.

Mr. Seasongood. I understood not.

Kr. Waite. That was my understanding.

Mr. Crane. They have it 1imited in some wav, I know

Kr., Seasongood. es.

Mr. Holtzoff. There nay be a very recent change.

Mr. Crane. 7T agree fully, just speaking fron experience
and not lrom books, that there 1is difficulty with convicting
a defendant when he does not take the stand. The evidence
must be strong enough to conviet him, and this bresent rule
OV works grestly to his detriment 1f he does not take the
stand. I am sure or that, and yet 1t does Seem ridiculous that

we could not put into the English language what absolutely
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tzkes effect, for reasons I have stated, that Lhe Jury make
that strong evidence against hliw: when he refuses to answer the
accusstion, the facts or which he knovs.

Mr. Youngquisl. Therps is nothing in the rule, is there,
Fred, outside of th's supplement to 43 (b),dealing with con-
sideration of the fact of his fajlure to take the standy

Kr. Robinson. No, there is not.

Kr. Youngquist. Lir, Chairman, i7 there is no othier motion
pending, to bring 1t to s hesd I move that we--

HMr. Waite (interposing). I bave a motion, Mr. Youngquist,
that before we pass on this, to adopt it or reject 1t, we
amend It by adding the proviso, if ke does take the stand he
shall not be cross-examined ag to hig previous criminal record.

kr. Vechsler, ay I ask if irofessor Waite would accept
an amendment to that proposal, that further consideration be
given to other protection with reference to impeachment that it
might be desirable to provide?

kr. Waite. Why, certlainly,

kr. Wechsler. I am not sure. 1 intended to supporh thst
motlon, but I am not sure that the single item of protection to
which you have referred would satisfy me.

Mr. Waite. Yes, I would be very glad to sccept that.

The Chairman. You have heard Mr. Waite's motion,

(The motion was LOST. )

I'ne Chairman. ..re you ready for Lhe motion on the rule gs
it stands® Ve have & nmotion to strike,

e, Youngguist., Yes.

Mr. Glueck. I move it be stricken out, Mr. Chairman.

Lr. Youngquist, gcond, /
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Mr. Crane. What is the motion?

the Chairman. The motion now is to strike this rule (b)\\
as written.

Mr. Youngguist. The supplement.

Mr. Lovinson. Just one word, here. It is not my dutly
to spesk for or against it, but 1t is my duty to report to the
Committee. I have not had a chance yet because the discussion
has not cslled for any information from the Reporter's office,
but I should say this is presenbed becasuse it has been recom-
mended from a good many sources. All the crime surveys have
endorsed this propossl, and the various studies such as the
aAttorney General's survey of crime, and the studies of the
judlcial section of the 2Zmerican Bar "ssoclation, so there is
guite a bit of popular sentiment on the matter, that I thought
T ought to mention to you as no doubt wilithin your consider-
ation.

One other point has not been mentioned that I can statle
briefly. <t the meeting in New York in June, at which general
problems were considered by the annual conference of the
Second Judicial Circuit, the question came up of the effect
of ths present state of the law in police activities, and the
view was stated there or pointed out that "third dsgree' by
police officers has a distinct relationship to this rule,
that the existence of the rule, the absolute immunity of a
defendant from making any statement or being called upon to
answer anything in a court tends to cause police officers to
beat them up and otherwise violate their rights, because a
defendant can say, "Vou can't make me talk. I don't have to

say anything. If I don't telk now it can't be commented on
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later In court.” That relationship was commented on and dis-
cussed with pyrotechnics on both side.

Mr. Crane. Who was telling you that? Who was telling you
that?

Nr. Robinson. I am sure I remember who.

Mr. Crane. Did he ever have a criminal case in his 1life?

Mr. Robinson. 0Oh, yes.

kMr. Youngguist. Where was this? at the conference?

Nr. Crane. The man was most strongly ilmposed upon,‘I
reply. What was that?

Mr. Robinson. The National Commission on Taw Znforcement

and Observance.l.s the chief source of that view.

Fr. Medalie. I think 1t is a paper view not founded o1

51

experience with lhe nolice.

Mp. Crane. I do not think that is any reason for it.

Mr. Dean. If he were beaten up wouldn't he be much more
inelined to tell aboub it on the witness stand?

Mr. Crane. BSurely.

Mr. Robinson. Oh, no. That 1is not the question, at all.
Tt is not a matter of his not wanting to tell about beling
beaten up.

Mr. Medalie. The Commission 1is supposed to have studied
this constitutional guestion very thoroughly, and therefore
they said "They will beat the Tellow up before they get to the
court.”

Vr. Robinson. That is a very striking statement of the
views presented to the Commission.

Nr. Dean. Have you considersd the fact that the way that

is now worded, ‘'comment by the court,” that it produces a lack
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of uniformity? If I were a judge and I were commenting on 1t,
T would make an entirely different comment on his refusal to
take the stand.

Mr. Crane. That i1s the point.

Mr. Dean. To-wit--I would say, "Gentlemen, he may have
very good reasons, --I would say 1t underlined if possible--
“for not taking the stand.” THow that is one form of comment.

inother form of comment by the court would be adverse to
the defendant. In obther words, as it is now written--and I
think I have seen 1t in other forms--I do not recall--that
inference mey be drawn on something.

Mr. Robinson. 4As to form, bhis is a form commonly pro-

Mr. Holtzoff. I would like to supplement Mr. Robinson's
enumeration of the various organizations that have endorsed
this proposal, by saying that the Attorney General of the
United States has on a number of occasions recommended legis-
lation similar to this proposed rule.

Mr. Robinson. Successlive attorneys general.

Mmr. Holtzoff. Successive attorneys general.

Mr. Crane. What has happened to them? What has happened
to the recommendations?

Mr. Holtzoff. The blll did not pass.

Mr. Medalie. I think that 1s & zood caveat for this rule.

Mr. Dean. I think that is the best argument agalnst it.

Mr. Orfield. T would like a point of information. The
code of evidence of the American Law Institute suggests the
Reporter's rule as Rule 201. I was wondering what the 1941
meetling had done with that rule.

The Chairman. Do you remember, Mr. Walte® Were you at
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thet meeting?

Mr. Waite. I ¢

253

ould not hear Mr, Orfield's comment.

Mr. Orfield. What 4ld the 1941 meeting of the American

Taw Institute do with the proposed rule of the code of evi-

dence, section 201, which states Lhe Reporter's rule, does it

not?

Mr. Waite. Yes
not get to it, and I
am not sure of that.
meeting of the Insti
committee. There ve
different ideas as ¢t
thought there should

everybody should be

. During the period I was there they did
do not think they got to 1t afterwards.

I migcht say this, that at an earlier
tute the matter was brought in by the
re 9 on the committee, and there were 7
o what should be done. Some of them

be no comment. Some of them thought that

allowed to comment. One man thought the

judge should be allowed to comment but nobody else. Apnother

one felt the prosecutor stould comment bul nobody else. 4n-

other thought that o

allowed to comment,

nly the counsel for the defense should be

and if he did comment then the others

miont be allowed to make comment.
et

Well, the matte
was very vociferousl
ultimate vote as I r

rule as it is propos

Mr. Crane. Why

from the northern pa

r came to the floor of the Institute and
y if not intelligently discussed and the
emember it was 92 to 45 in favor of the
ed here.

not go the whole way with it? A judge

rt of the State came down to New York City

to nhold court and they gave him the criminal court. and so

when the prosecution closed +their evidence the defendant's

counsel arose and ve

ry respectfully said, "We rest.”  'Well,"

he said, ‘'aren't you going to put any evidence in?" THe says,

T



55l

"Wo." "Well, then," he says, I shall have to direct a verdict
of guilty’--which he did. (Laughter.)

I was reguested to go see him and tell him this was a
criminal case--which I did.

Vr. Wechsler. If the jury is permitted to draw the in-
ference which Judge Crane calls the "normal inference", and if
the court is to be permitted to comment generally on the evi-
dence, then I do not see the rlaus?bility of refusing to per-
mit the court to comment upon this item of evidencs, because
actually the failure of the defendant to take the stand is
now becoming an ltem of evidence in the case, which as a matter
of logic it is; so I should think that the particular vro-

vision here with reference to comment should go out in any

event and that we should take up the general problem of comment

(o3

v the court when we get to it, since there is a power to com-

nt in the federal courts now.

=

2
@

on the other hand, with reference to the substantive

provision itself, apart from the comment part of it, I find 1t

A

hard to make up my own mind, for this reason: Tverybody
agrees that an inference 1s drawn. The effect of the rule
that it shall not be drawn 1s that the jury Is regquired to
disobey the instructions of the court or else an occasional

jury which is conscientious abldes by the instruction of the

court, with the result that certain ineguality is produced in

fie

the administration depending upon that one fact about the
sttitude of the particular jury.

qn the other hand, in spite of the fact that I am there-
fore disposed to favor this on some conditions, if 1t stands
‘n its nude form as at present without protection that Prof.

Waite's proposal injected into it, I should feel obliged to
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oppose 1t, because 14 amounts bto compulsion.

(The question is called for.)

mhe Chairman. 41l those In favor of striking the rule\\
under discussion 3ay aye. /

(With a show of hends, the rmotion was agreed to.)

Yr. Crane. Now, T am voting that way just at present.

T think sometime pernaps something will be done with it, but
T think we had better not get into this mix-up just now when

we are preparing something for the Supreme Court, and let 1t
Aevelop so as to be taken up later on by an addition, if
senbiment is strongly in that direction. The American Insti-

th 1t. The imerican Bar sssociation

}_Jn

tute is trying to deal w
is.

Mr. Waite. DMr. Chalirman, 2 while ago you suggested we

ct
O
<t
o
0}
]
o}
o
i
ot

mlght bring matiers in the altcrnative I nryself

feel that we arc making 2 greet mistake 1In rejecting this.
T think it will bring criticism on our whole proposal. Ve will
be considercd unduly conservative and anachronistic, which
w211l hurt everything we have donc.

At any rate twore is undenlably a very strong senbtiment
outside of this room in favor of some such provision &8

T would like to move therzfore that the eporter be auvthorized

Q

ourt.

"3

to bring in 2n alternative scction for submission to the

I a s i 3 2 2. 2 R Fal -
vy, Waite. That is, bringZ 1t in In two forms.
Mr., Wailte. an optionnl sect

1 -t $ ey $ e +
and authorized him tn brias tn in one OLACE rognget~-I have

- e )
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in actual adwministrat’on would be & very civilized thing and
which would avo'!d whal seems to ms bthe sham of tho present

situntion. I am uwot impressed wilh bhe argument that we

should not sanclion this becausc 1t heppens anyvhow. The very
Tact that It happens when 1t Is nobt now sanchbionzd by law scoms

Lo mz to point bo a problem that calls for very serious

atlentlion, and therefore I have in mind that 1t mav be POss’

,d.
=
—
@

to devise some method of dealing with the croblem that will

be Lrue to the facts of 1if¢ and will aot gigniflcantly dim’ nis}



558

o
co

-

the burden that the grosecutlon nas of establishing a case
without this inference, and st!ll will avoid the sham ol the
present situstion and protecy the defendant.

The Chelrman. Now, you have heard the motion as made DY

Mr. Waite, enlarged Ly Mr. Wechsaler.

(The wotlion 1s LosST.)

)
Mr. Slueck. In general, . Chairman, are we precluded
forever from reconsidering certain aspects ol this whole
business?

The Chairman. 70, no.

-
us o

fir. Crane. 1 am very doubtlful about 1it. T wrote

Cote

the other way to Mr. voltzoff when I wrotbe him wilth relerence
to this. 1 am very meech perplexed apout tt. I do nob know,
and I am just voling this way now to Dbe safe, that is all. 1
would like to see 1t discussed further on more informatlon,
or perhaps have them speak Lo the Court about 1t as you suggest,
to see how far we should go in adopting & question of this kind.
7 think it 1s not answeread by saying that some of the
States are using it, because 1 would like to see€ what happens
in more of our large nopulous cicles.
lir. Longsdorf. NKr. Chairman.
The Chairmaan. Nr. Longasdorf.
Mr. Longsdorf. lay I explain my NO vote?
The Chalrman. Well, I do not think we nead 1t, because
these votes are all tentative.
¥r. Longsdorf{. Well, all right, then.
The Chajrman., and that zoes to this motion and to all the

other motions. I do aot think any of us should feel vound,

having voted oneé Wway, apnd that you have to continue to vote
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that way. I think it all ought to be lelt entirely open.

Now, may we dispose of the rest of this rule? Is there
anything else?

Mr. Robinson. TFaragraph (a}), "Form and idmissibility.”

The Chairman. Going back to page 1 of the rule.

Mr. Robinsoin. Rule 42 (a), vage 1, admisaibility. The
only Juestion that should receive your consideration is in
1ine 5. “Admissibility under the” should be "under the
Constitution and laws of ihe United States,” just leaving oub
the bracket and substitubting i1aws! for 'statutes’.

Mp. liedalie. Why do we need this subdivision?

Mr. Robinson. Well, that is just for you Lo decide.

Mr. Holtzoff. I think this 1is very Jesirable for this
reason, George, because the Civil Rules have introduced more
1iberal rules »f evidence than have ever obtained or pre-
valled in the federal courls heretofore.

The civil rule--and this 1s the same--provides that 1If
either under the federal or the state law evidence 1s admissible
it may be admitted. In other words, whichever of Uhe two rules
favors admissibillity should prevall In the federal courts.

. Medalis. Well, that is the guestion of privilege.

bt

i
vr. Toltzoff. I beg pardon?

Mr. Medalie. Confidentlial communications. Suppose the
federal law 1s, &s some peoyple consider,illiberal. That is, it
13 a rule of exclusion.

Kr. Holtzoff. Ycs.

Mr. Medalie. And the state law permits 1it, or the other

way around, whicn Is supposed to be the liberal rule.

Wigmore thought rules of exclusion sometimes Were exceedingly
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enlightening.

The Chairman. The rule that lets evidence in is the
favored rule.

Mr. Medalie. That is what this rule provides for?

Mr. Robinson. That is right.

Mr. Holtzoff. Yes.

Mr., Medalie. That i1s supposed to be the more liberal
attitude? By 'liberal” you mean letting it In?

Mr. Holtzoff. Yes.

Mr. Medalie. Thet does not neceséarily mean llberal.

The Chairman. ©Oh, no.

Mr. Medalie. That might be conservative rather than
liberal. I think they bit off too much in the civil rule.

Mr. Wechsler. Well, anyhow, HMr. Chairman, the problem
is not the same here as it was in the Civil Rules. I can see
a reasonable basls for the rule that in civil litigation to
favor admissibility in gzeneral is sound, if the exclusionary
rules, except those that are so universally accepted that they
everywhere obtain, do more harm than good; but I do not see
that In criminal litigation at ell, because there are a number
of rules of evidence which are special rules aesigned to take
account of the special protections that are required in crimin-
al cases.

For example there is a rule of evidence enacted by Congress
which has been interpreted to preclude the admission of
evidence obtained by wire-tapping. Under this rule we would
adopt the law in those 3tates that holds the evidence admissible,
and thus abandon the policy of an act of Congress because some

particular State happens to have adopted a different policy
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with reference to its own courts. T do not sse how for s
moment we can on 811 the complex issues of criminail evidence
once and for all favor admissibility wherever there is g rule
sanctioning admissibility, even though that may have merit in
civil cases,

I do not pass on that at this tlme. I think we have no

B}

escape from following one orf three courses of action. I think

We can leave evidence entirely alone under these rules. There
is no compulsion on us to take them ubp. T think second that
We can examine the special rules of evidence in criminal cases
that exist in acts of Congress or by Pederail decision and de-
cide whether we want to change any of them, or Propose that
any of them be changed, or, third, we can develop a2 code of
evidence,

Now I think the third proposal or possibility is ag im-

Practical as the first--1 mean, is as impracticsl as this ap-

€3}

broach. 7T think th first is a bPractical view of it but may
result in leaving untoucheq problems in connection wilh which
we could be helpful.

Therefore I woulq proposs that the problem of criminal
evidence be surveyed by the Reporter with attention to whether
or not there gre particular rules of evidence in the federal
courts that ought to be touched by the rules. If there are
WS can consider them, when the Juestion comes up. For example
there js g speclial rule of evidence in perjury. I think it is
an utterly nonssnsical rule of evidence. T think it should be
abolished.

I have in mind the two-witness ruie and further qusstion

as to the possibllity of obtaining & convietion by proving
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Inconsistent statemants of the defendant. 7T think perhaps
that second aspect of the rule Was demolished by the oninion
of Mr. Justice Hurphy at the last term; 7 am not sure, That

N .

is typical or anachronistiec rules of evidence inp criminal
cases that survive in the federal System. If we can get rid
of them perhaps we ought to do it, but T do 1ot think we ought
to follow this nethod, and I 4o not think we ought to drarft g
code of evidence and perhaps we ought to leave the whole sub-
Ject orf evidence untouched.

Mr, Youngquist, 71f we do that, what rules of evidence
Will prevails

Kr., Wechsler, Those rules which now Prévail. There ig

U

I admit the sapme doubt 1n particular situations, whether the
federal ruile brevails or whetherp the rule of the State in which
the court is sitting prevails.

kr, Youagquist, Normally the rule of the State ip which
the court is 8itiing brevails, but then we have these consti-
tutional prohibitions such 88 we arsa adopting, which vou
mentioned, which modify the State rule to that extent.

Kr. Wechslen, There may be other special statutory
rules thst supersede.,

Mr. Youngguist, Yes.

Me. Medalie, When vyou talked about perjury vou really
were not talking or rules ol evidence. vou were talking about
a rule [or testing the sufficiency of a case,

T
L

Mr, Wechsler, Well think it is a rule or evidence,

Me, Wechsler, I think ¢ is.

Mr. Youngguist, Ho,
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Mr. Medalie. I should not call it that.

Mr. Wechsler. Tt is a rule.

Mr. Msdalie. Tet us take Lhe accomplice rule we have in
States. You cannot £0 to the juryv unless the accomplice has
some Torm of corroboration.

Mr. Youngguist. Yes, that 7s right.

kr. liedalie. 4ilso on the corpus delicti, you have got a
rule that is not the rule of svidence but a rule regquiring
certain evidence before vou can go to a jury.

Mr. Crane. You have got to have some corroboration.

It is half past 12.

The Chairman. Judge Crane's motion prevails,

(Whereupon, at 12:30 p.m., the Commlttee recessed until
1:20 p.m. of the same day.)
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NJC
AFTERNOON SESSTON
The proceedings vere resumed at 1:30 o'clock D.m., at the
expiration of the recess.

Present: Sams as the morning session.

=3
[t

he Chairman. TLet us nroceed.

lir. Cranc. I nade 2 Sugzestlon in reference to thig

5

question of the evidsnce in criminal cases by quotins or refer-

}_!o

ring to what we had in *he State of New York, saying that the

- * '3

rales of evidence in civil casss ars apnlicable to those of

I

Criminal cases eXcept as modificd by ih

[N

8 code, and I should

e

think that that would cover it here and would tale in the rules
of evidence in civil cases in the Federal courts and not leave
it oven to somethine thet the btates misht have,

v, lle

»-a

edalic. You now have rules of 2vidence in ¢

=

Vil caces
covering the practice in Federal courts. That rule Is 2 rule
wihlch also ebrorates rules of evidence in the Tederal courts
where there are rules of exclusion, vhensver hers is a state
rule that is a rule of admissibility.

liv. Crans. Can we imerove on it

Iir. Medalie., T thought we said we ¢ld not vant this lring

-

of thing in which the state courts could adim’t evidence excluded

under existing rules or sta tutes.

CJ

lir. Cranz. You have to adont rules anpliceble in +he

lr. lledalie, If you adont no rules of evidencs, vou adont
vhatever exis tinz rules of evidence are in criminal cascs in

the Federal courtcs.

—r
-
[}

Youngouist, Isn't this the situation now? The epnlic-

able rules in criminal cases in the Tederal courts are those of
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the state courts except as they mayv be affected by a specific

Federal statute, such as wire tapping that we spoke about?

Isn't that the cgso?

Mr. Dession. I think that is chanzed a 1little. 1In a
general way they are supﬁosed to be followine the rules of the
States, but I thinkt the fact is that the Federal district
feirly free to vick and choose. I thin¥% the-
are develonine a common lav of their own. I do not mean that
they are not Tollowin~ the “tate in a £00d nmenyr instances, but
I do not thinl thev feel oblized to whenever they dos not like

v

I an botherse br this gection becauce thi

]

restricts your
Federal court whers *here is o state act, wvhere usually there
won't be -- in meneral there is no statute. INow, the alterna-

tive is to follow the law of the State.

O

Do we want to tie the Federsl Judne down to the rule of the
varticular State in which he ig 51ttin~? I do not think so. T
would rather leave hin free, as he is now, to work out the best
common lew he can.

The Chairman. How about the Tomning cass? Vouldn't that
come in?

Lir. Yechsler. T do not think tho Toroiiineg case comes in,

e

becauss they arc nrenared to nrocesa with thiz a

w

& procedural
nroblen.

iir. Zeasongzood. I fsel very definitelr wou should now,
alonz the lince sugrested by I'r. Vechsler befors luncheon, acdont
nat in the United States courts. Tro

dirference betwsen civil ¢ 268 and criminel is nanifesst.,
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Under “he cass of D»le a~sinst Tomnline ft 1s intended
that questions of low chall he “ried by the laws of the State,
in order that the removed cass may be reached with about tho
seme results as 1P 1t had not been removed.
In crinminal lav sou ars dealing with zcrince, end Tour

Federal law should bs uniform, and Tour man chould not be found

surisdiction and not

cuiltry under one state of evidence in one
in another. It works against uniformity in your Federal

cas

[l
)

o]}

-
1

The Chairman. But heve we anything that can be called a

-

ederal zode of criminal law?®
Mr. Seasongzood. 'ell, navbe ve chould have sone, s
1 oanr blanlet talklia~ over the rules

raads e TNt T 0 E R W
sugzoestec, out I ¢o not titn

2O

of the State would be consonant vwith the idea of ~etitin~ unilTorn
-cceral nrastice. I thinl: 2% would be o very nendT resuli il e

thlng vere a crime by 22ason o7 some savvicular evidonee 1 one
circuit and not In another.
e, VWech:sler. If it micht be o soluvion, jir. Chairien,

*

1 5 3 P . " BN KN Aoy e - SR L de T
should lie to advance “this cenvativelr and nesitantlv: Tale

-

the followins action. First have a stuly mace ol tynical
seceral cvidence nroblems, in which T assure rou there are come
nroblans, and have then brourit to our attenition Tor sumn consic-

G merhans Jor & sctitlement b werticular ruls; but

O
"
&)
[
P
O
=
6]
o]

there will Znsvitably be o larrs rosidue ol problens that v ll
not rcceive attention in
to talle uv in detail.
They could be handled notv by thic l-ind of adjustnent, butb,
followinz Kr. Dession's sus~eztliong, br Iollovin ths ~ocnoral

ilz ‘n Lhe Junit and
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That would he one to achisve relatively broad cencepntion

of admligsibility, bDut wonld et 11 require the considesretion b

(%3
P o . - ] - - e -~ - - '
ng courve of warcicnlar wrobleoms ez thevw oerise, 7Trce from the

IS Y

linitetions of the narti

T,
Q
a
l__l
)
[
n
“

tete vules in the jurisdiciion
in vhich thev ars o

n othsr words, we would garT we cannot cdevelon a Feder-l

b=

code of evidence beceause it ig too PIzma job. It Is o job as

o

bi~ as the rest »f the underta’'nc,

o N . o s J e e
formula which would so? tho stare for such, and that igo orecligels

—

vitat tho Zusrvsie Court
dr. Youngguist. Uouldn't thet have the diga

nel:iher the Unlled States Attorney nor the attorner for “he

0]

defendant would ever Ynow whst he is 7oins to be confratsd with?
Ty TTeciielor That i the ei*yya+? at Thae —yprsasnt+ +9ve
i, Lwecasier. rnat As LG 2L3ueT..on ac Lhe PRACEIICIR R LI_AJJO,

continuc it.
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I.r. Youncquist. If I understand correct L, the judres are

Lir. Viechsler. Bubject to the cualifications tha' were
reacd Iinto that duty by the Funls and Yolflo caszos.

Mr. Younrquist. Iow extensive will the quelifications be?

Hr. Vechsler. Vell, as I rccollsect -- and it ic Giiord cult

2o

is simnly -~ the »nolint of *hoge cascs wes tha“ i Te]
iudees should be frec to Tollow rules whicl have achisved
che systen throuchout the country, withour roemard

dominance I1n

to whether they ars a»nliod in the merticular jurisd:

the crucial test in the carlisr

Tr. Gluecl, Vhat do “her meen b "dominance" in that
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connection? They do not riean nluser cal doninance, 50 many

et
-

igchsler. ITo. I think whet they meent is this. You
mizht have a common law rule of evidence whilch time had cast
into the discard. The statutes |indicated that there h~d been
lerce-spread accentance of another rale., he Fedsral courts
were to be frese,witlhout lesiclation, *o accept that view, but T
a counting ol

icial practice.

heads, but in torms of ju
The Cholirman. Didn't 1%t wmehn, rousnly, to follow the
majority rule as laid down n Uirmors?

P Tag+lnmeg 9% 1T - T 2 a
lir. Dean. Rather than Virnpre hincelf.

Iz, Holtzoff. Wirmore s ihn tho minority a crsat deal on

Ir. Seesongood. That Is no objection. £ minority g very

w

Mr. Youngouist., I do not sae why we should estadlish
different basgis for the admissibility of evidence than that

do

esvablished b7 vour c vil rules, [with a single exception, +thar

£
[&]
]
b
O
o
O
i
@]
<
1
2
@
]
¢
D

to the exclusion or adr
The Chairman. Vouldn't it be well, thourn, in view of The
sugoestion that we ourht to have poume of these specific situa-
tions before us, to have 2 stud:r pade and »nass thig for the
oo - s >
tine being?
Mr. Holtzoff. I would like to esglr a question. If we
Tollow the civil rules it Just oceurs "o me that, fon examnls,
in such a case as admiseiDility of covidence Illerally obtained

) '

a federal court in Illew YVor!- vouldihave to adnit it and s Tederal

-
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court Iin some other Ztate would edclude it. That woulcd he an

1.

Hr. Viechsler. Preccisely. That s the trouble with thi

n

proposal.

ile. Dean. 1 think thaet thig A. L. I. Code that is being

Yul

preparad is the Tirsi Intensive oce eavaillahlc.

)
']
o]
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o
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=
fo
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I thinlt it will be available in & fevw nonths.
Ilr. Vechsler. Thers is & tgnta.sive dralt available.
I'r. Dean. And that would justily us in passings this thing

a while, tomether with the other |[reason mentioned.

The Chairmen. A1l rizht. We will pass Rule 43 tentativelry,
while the study is being nace by the wenorter.

M. Holtzoff. I thin't Rule 43 (b) and (¢) deal with a

o

different toplc, and I a2n wondefing whether the action just now
taken should not be linited
is the only one that relates to admissibllity of evidence.

The Chairman. Let us consider 4% (b). Is there anvthing

in there that is objectionable?

Mr. Seasonzood. In line 10 it says thet the Governmen

(0]

1

may call a onerson who is adverse and cross-examine him. You
cannot do that with a defendant. Iile doss not have Lo testily.
lir. Holtzoff., I thinlk that means a2 hostile witness. I
think tha" 1s wvhat th s neans.
[lr. Ycunzqguist. It means a person other than the cdefendant.
Mr. Holtzoff. Pecrhaps that could be clarified by usinz
the word "hostile."
The Chairman. "Call a witness other then the defendant."

1

" » Ny 4 - . 5 q Pl 1
Ilr. Younmguist. Yie had been using the word ‘adverse
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contradistinction to the word "defendent." T thinl that ‘g
sufficient.
The Chairman. Is there anvthin~ further on (n)? \

If not, are there any sucgestions on (c)?

Mr. Longsdorf. Did we pass (a)?

The Chairman. Ho. (a) is resubmitted %o the reporter.
Is there enything on (c)?

Hr. Ceasgonpood., Well, at sonme nlace we have rot *to

'

consider this thing that has been —aised about not limZtine

cross-examination to a matter broucht out in chief. Is this
the nlace for that?

Ive Robinson. That acain was a thing of great controversy
in drafting the civil code, you know.

Hr. Holtzof?f. Ilv recollection is that the civil rules as

orininally subnitted to the Supremnc Court geve a broader scovne

bl o A’

o' cross-exanination, and “he Sunreme Court

3
! 1

caanged it before
it prormulratced the rules and adm ;btﬁd that »rovision about not
limiting cross-exemination to matiers broucht out in chief.

Now, I »presume that action In changcinc the proposed rule
was anproved by the Supreme Court, and I do not ses why 1t
should be any different or broader in criminal cacses.

Mr. Seasonrcood. I do not, either. \

The Chairman. There is nothinz on (c).

Is there anything on (d)? I take it not.

Ir. Dession. Just onc question. Would “hers be any

civing the court power o require affirmation by

[

advantase in
the witness rather than an oath vhere the court had resson to
believe that an oath would not nean much to a narticular

vitness?
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Mr. Robinson. It is a little herd *o amend that (a) in

orcer to brins that idea out.

o
XL

ps

Mr. Dession. I have two thoughts on the guestion of an
oath, and cne I do not advance too seriously, becauses I an a
little doubtful about it myself, bu* I would rather set rid of
the oath and get the magic element out of it, and have evervone
affirm, but I do nol suvnosc tha’ tha. is & matier to be worried
about too much. I think it would male 1% & little more modern.
My other question is whether the court oucht to bhe able
not to accept an oath in some cases orp reqguire an affirmation.
lir. Robinson. 1In other words, leave 3t un to the court
rather than up fo the witness? This leaves 1t up to the witnses
to choose.
Mr. Dession, I would not require him to talze an oath.

o allow him to take an oath

"
i

My voint is, would it be well not
vhen he wanved to let him take an sffirmation instead?

The Chairman. In other words, the court would lool: at &
man and say, Well, it does not mean enything to this bird. All
we will have to take from him is an affirmation."

I have had judges Zn the middle of an examination suggest
that the witness perhaps would lil'e to be resworn and stert
afresh.

lir. Robinson. Before a jury?

The Chairman. Yes.

B

I am afraid that would be a very hard rule o wWrite out,
Professor. Do you want to tay 1t?
Ir. Dession. VWell, you sar at the option either of the

court or the wltness.

Mr. Holtzoff. I7 a witness has not much regard for an ocath,
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he is not going to have any vegard for an affirmation.
Hr. Dession. sumnnose not.
HMr. Holtzoff. Why have an affirmation?
Ilr. Dession. I suppose that would work with & man who
is religious or a liar. O course, if he is a liar he would lie

anywvay. I suppose the vnurvose of the oath is to catech that

fellow vho is worried about the oath and who would lie other-

| te

W

se.
The Chairman. Is thare any question on (e)?
Hr. ledalie. why do we need 1it, excent that it is in

the civil rules, and I wonder why we ever needed it in the civil

rules? VWhatever created the adoption of that 2g a civil rule?

It is just what judgzes and lawyers ordinarily do. Ve do not

need 2 rule on that.

]..J-v

r. Longsdorf. sometimes you do

et
p=y

T by docunentary
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ir. lMedalle. The things they a
things they ars alvays doing.

-

J
o

-

The Chairman. Exceot in some jurisdictions they have a way

»

of saying they won't receive anything on a motion “hat is not

either documentary or taken from a witness in open court.

The Chairman. All right, gentlemen. Ve will pass on to

Rule 44,

)
i

Mr. Robinson. Proof of an official record.

HMr. Seasongood. I do not want to be obstreperous, but 43
(e) says:

‘o

"When a motion is based on facts not avnearing of

o]

. g 1

idavits.

record the court may hsar the malter on aff
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t

te

s of record. Can't you supply it by affi-

[N

Sunvose

Ergits

daviti? Suppose you nlead former jeopardy or something that s
a2 matter of record. Clan't vou put thet in

Hr. Robinson. Dossn't the next rule tale care of that?

It is proof of an official record. That proof of an official
record hamnens to be the same as the civil vule. You notice
a lonz list of United 3tates statutes on Ruls LY o the left,
in vhich many spcocial statutes have been vassed to euthenticate
or »rovide Tor the admissibility of official records fron
various Fedsral officers.

It may be hoped that we can Provide by general rule, suczh
as 44 (a), that official records of that sot may be admissible
7 ithout special statutes. That is one object of ths rule.

Illr. Seasongood. VWell, that is Just how it s adnmitted,
isn't it -- the form of authentlcation of official rocords? Why
can't you just maks motion and revort 1t with an alfidavit end
attach a certified cony of the rscord? This sar7s only on matters
not of record.

The Chairman. Well, if vyou have an authenticated covny don't
you hand that vo the court wvithout any airldaavit? It spealks for
Ztself, and you won't need an affidavit if you have a vecord, or

the record nicht be a record in the present cause, and the court
would have it before him and would not have Yo have it authenti-
cated.

4 .

Mr. Seasongzood. Iio. It talkes iudi ot

1o

o
o
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}_J-
ot
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ial c

s

()

records. Voll, maybe that is hypercritical.

K2

ilr. Longedor?. I would like to call atiention to Tha .

recently enacted statuto nelzine composite records adnissible

when v»roved by one foundasion witness, Instead ofcallin~ every
- L .
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person who contributcd *o the nelzinz of the record. That ic a

5 -~ AT J:. - o g o - ] el L) R
pretiy ‘mportant statute, and it oneng the way to proving records

—
f
=
—

that 1.4 3 ut : :
of that kind without calling a multitude of witnesses frox

o

over the land that they mede

L7, .
b
v

-C oricinal entry which wo

;
ct
[~
3
ct
o]

the record.
lir. Robinson. Is tha- off cial records?
Jdr. Loncsdorf. o, think that includes n»rivate as well
as officiel records. The nrivate records would heve to have
)

Fal ] - o .
roundation nroof by the persons vho made the orisinal entriss

Lz, Holtzoff, Th

O
s
w

- ” e Exe ] -
&n ~Cv 0y Conrress,nassad

Tears aro, waich soverns that.

I
i
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the Chairman. Is thsre anytihin~ further on (b) or (e)?

Iir.

vt

ledalie. Are vou dsaline with Rule 45, Sabpoena?

-

he Chairman. 44 (D) and (c).

=]

EE

‘here are surcesti [ i
S A0 surgestions on those, we will vroceed with

iy

Rule U5,

I'r. Robinson. Herc acain it s Tclt that the nrocodurs
under the civil rules woulcd he the gane.  IT could very wsll be
“he seame for criminal caces. S&n Far ve have notv found any
reason “or Jifferinc.

Ilr. Medalie. Therc “s onl+ one gquzstion that would
raiced, aad that s Lhe quasning of o subnosna Tor the production

)
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vould not avvly 0 surh cozts ag cartinz a lot of materials

down to “he courthoucs.

lHr. Youncquist. The trouble ‘g the first clevse linits <+

Ii», lledalie. Ilow, thore ars coint to be a lot of nice
parties on this that rhe Governneont is solnn To pey on anti-
trust srelininar: inquirice hefore nrand Jurice. Ther have not
been wnaying thet, have thew, eicent v .iness fces

Iir. Tobinsgon. o wou thinlr the court will malze thenm nay 1t?

e Court cannor Sav &

Telenhone & Tele~ravh Comnan¥ is not "oins to be mald Tor it

Mr. Youngquist. I do not ihin'- tner: is nuch dancer abour

[ir. liedalie. You mean thev are too anxious to sue +
Government?

Lr. Younmguist. I am impressed by the statoment you made

that the delfendent vho is not indizgent but noor may be subjscted

to what “o hin is a burden.
Ir, lledalie. It is easy enoush ror him to parcel out some-

thine which Is maid in insta allments, but thiz hes to be naid for

The Chairman. Vell, ‘g there a mo%ion one wawv or another

on this last clause?

L]

LEr. Orfield. I move thabs <t be IS

ct
3
o

cken altorether,
vir. Holtzoff. I second it.

.

Hr. Medelie. I +think there ourht to bas another Arovision,



"mey quash the subposns or modifr it on zive the witness an:
other relief that is reascnedle.” For exemple, “nstead of

havinz to nroduce all of hig ledrers or all of his correspondenco

over the last sixtecn wvears.

s
-
=
.

Youngquist. Tould not the vord "modified" be enourh?

. - » i - .
Inr. lledalie. Yes, "cuash or nodif-r."

=3
=
©

Chairman. Are vou readr Tor Lhe vote? All those in

favor of thc motion s nodified say "fve."

The Chelrmen. Owvnosed, "o." (3ilence.)
The motion is carried.

lir. Longsdorf. Is 2t desirable to nale any

Tt
Wt
3
o}
<!
=
n
-
@)
]
5
O
k3

eleasing napers which are of rcreat velue or immediately neces-

sary to the wltness, Tor instancc, a bromilsgsory note of value,

3

¢

-

not cue but which mav bacone dus an

art

require presentment, and

be tied uv in court, or currsnt records or coroorace records?

dispose of that question or r~ive us rmuch ~uldance.

C,
o
o
o
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Hr. Medalie. I thiniz that oucht

Hr. Lonzsdorl. There vas one cass where theo- dracced all
the boolzs out of one State and neralyzed the busincss, not only

oo
[arte

(3

in criminal cases bubt in ¢civil ca
Hr. ledalie. It 7¢ a burdsen in criminal cases,; becausc

rinc the nrorress of investisatlion 1t sometimes covers manr

rmonths, and not infreguentily a ear or nors. Government counsol
has papers brought into the ~rand jury and Izeeps then.
L. Holtzoff. Iwould like to know vhat richt we have %o

lteen _he navers
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Lr. ledalie. The theory ig that 1t is & grand jury record.
I doubt tha® it is a sound theorwv., It will be brousht un in
discussion if we do not cover it, and I think we oucht to do
sonething aebout it.

Hr., Lon~sdorf. Ve hed some books that went un as oricinal
exhibits on amneal one tine, and fthroush some unaccountable vay
ther cot lost. They were engineer's handbools of sreat value,
and he never did get them bacl:.

The Chalrman. Is there any way now of reqguesting such

documents once in possession of the mrand jury?

lir. Medalie. You can make a motion, and 7ou fet a cold
starc from the judne, district attorner, » United SEtates

ol

bein~ worlked on.

[

Attorney, wio assurcs them that they are

Lir. Holtzoflf. I do not thinlz thet is Lrue in all districts.

o

In some districts ou won't ~et a cold stare.

-1,

Mr. Dean. There s a recent decision of the district court--

I do not know whesther ii g reported -- in the fertilizer
Conk ™

districe—ef llorth Carclina, vhere the rrand jury impounded sone

the

a4

records, anc¢ they were in the ~rand jury's custody until

tine for trial.

-
)

Iir. Holtzoff. BSBuppose The term of court had ended and the
crand Jary had adjournsdc?

IIr. Dean. I think they were denosited with the clerk of
the court. but they were in the custody of the crand jury.

Mr. llecalie. Actually, the United States Attorney keeps

}J

.‘

those mnaners., There is a reason beh’nd that. In a nmail fraud
case I you returned ithe naners Lo uwersons who produced then,

vou would never sec i{hem gmain.  On the other hand, there are

any -number of reputable people o produce napers and cen bhe



560

trusted. Also, photostatic copies can be nade.

Ir. Youngguist. Doesn't tha' leave it discretionary with
the court?
lir. Medalie. Yes, but I thinlz if we siimulated the court

with something to indicate that, it would be better.

The Chalrman. D> you want to formulate a oroposed rule?

&)

Mr. Medalie. I had better write one overnicht. I would
rather not do it by casual‘dictation -~ anyching that is as
complex and technical as this. That micht not cover eve ry
situation.

Mr. Dean. There are tvwo suzrzestions I want to nale. Is

Rule %45 desizned to annly to crand jury subnocnas?

Fr. Robinson. I thialr so.

(@)

IIr. Dean. That is what I assumed, but I wante
sure.

It is also assumed by everyone that knows subpocna vrocess

(V]

runs out of the commissioner's office Is that corrsct?

Mr. Robinson. It is not provided for here.

Mz, Dean. I just wondered if 1t mifht not be read that
wvay and whether we should not make it clear.

Mr. Robinson. Sometimes 2t is issued
court under the seal of the court. The commissioner
sr. lMedalie. That raices another question of nractice.
Now, in New Yorlr we 8o not go o the clerls and have him wriie
out the name of thz witness that igs to be subpoenaed, ond I do
not thinl that the defendant in a criminal case oucht to be in
the nosition of tellins the CGovernment whom he is subposnaine.
The Government does not tell him who they are subpoenain-s.

S

The defendant ousht to have the right to issue subpoenas.
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18
He can get the form fro- ths clerk. In vractice in crininal
cases in stats courts that certainly works.

Actuelly, in “he Southern District we do not have the clerk
write who s zolng ©to be subpoenacd. He has forms and he uses
forms.,

Iir. Robinson. The clerk will Sign those forms in blank.

lir. lledalie. Yes, and I do not like to have him put in the

G position of getting the name. VWhy should a subpoena for a

vitness be issued br a cler!: in the year 19419

Ir. Hobinson. Don't you thin!® that, nuch as it is done

2

in state court »nractice, the clerl: can sisn the subpoena in
blanin?
Iir. ledalie. In Nov Yorlk -- I SUDvose goveriwhere clse --

attorneys issue their own subwvocnas.

e

Mr. Holtzoff. I think that is a mino ity, just in Hew York.
Hr. ledalie. I think that is 2 minority that should be
enlarced.

lr. Seasonzood. I do not think so.

Mr. lMedalie. You would provide that every witness should

O

become a natter of racord?

lMr. Seasongood. It is with us. You have to leave *he name
with the clery:,

Iir. Robinson. You can sce the return at the marshal's
office.

IHr. Seasongood. Yes. You can see the praccive for the

witness.

la
v

03]

Lr. Younzquist., Undsr (c¢) the sue may be made by any

'

verson who is a narty and there does not need to be a return.

7 -—

Mr. Longsdorf. llay I call attention to what we left
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standing in Rule 4? The warprant

the clerl:, and so forih. That is

Iir. Medalie. What is th

a2 subvoene?

2 point
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o

shall be signed and dated D

ey
oLl

all you want in e subbnoena.

in havine the cler: Zssuec

Hr., Holtzofr, T"ell, he should “ssue a subnoena duces tecun,
so that the attorney cdoes not igsuc a long, broad subvoena.

Mr, lecalie. Getting baclz to our bracticc in Hew Yorlk,
hat is exactly what we do.

Hr. Holtzoff. 3Bu: you do not do it in the Federal court.

Lir. lfedalic. The cler!: does nowv nrotect anrbod:r by Issuing
a subpoena duces tecum or Lhe ordinary sersonal subpoena. Mo-
body gets any protection by what the clerl: does. What i
accomnlished by the cleorit's issulings the subnoena practically
and actuallr on the say so of the lewyar? I thin' it ‘¢ a very
archaic thing.

e, Holtzoff. 1Isn't it intenced to »rotect azainst
unscrunulous lawyers/i& abuse of »Hrocesg?

Lir. lMedalie. T
clerk and says, "Give me a subpoena

blanlz the documents to he Droducs

cnourhr to fill a wars

.
Jaocuse.,

thinlz that that nractice fives
See why lavyers cannot be trusted

On the othor hand, a ~

subpoena can alwavye riove o have
not provided, he would s*“11 have

Uhy should a lavyer have to

§0 Dbacl: to ny distriect. Supnose

There is the protection to tho

Tell, an unscrunulous lawyer ~oes to the

duces tecum,” leaving in

d, and then he outs dGown

honest witness? I do not

otection to anybody. I do not
receives a burdonsone

It modified. Zven il it wvas

that richt.
run to the courthouse? I will
he lives in fuéoon, Colunba
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County. The nearest ederal courthouse s exactly three and a
half hours awaxw Dy train or antomohila. 1hw should he have to
Zo to the clerl of the court and ~et subnosznas, ¢éspeclally if

the case ori~inatzd “n his localitr, and he can zerve neonle

]
[al

there. VWhy ghould he rave ts do that?

lix. Glucel. Dossa't he scnd his office how, anynow?

l'r, Medalie. 1sll, a lavyer in Fudson, liew Yorlz, cannot
lishtly afford, because of tha client he ig lilely to reoresent,
to Zncur the cxnense of a railroad ticket to New York and bhacl-,

lir, Youncquist. I thin' Jou rmusv nave e subnoena icsued

by the clerlt ez a foundation for contemnt »nroceodin-~s.

N v

8N
14

I’r. licdalie. I ve mrovide thet TOu 40 not necsd Lo do
that, voucan o ahead vit

1 Lhat. The foundartion Tor the con-

ennt nroceedins i the Tact that the verson has bsen servad

i

and vou have proof of cewnvics,
I'r, Younmquist., OF cource, you Co 1t ‘n effoect, but should

Tou vest a nrivetc wersen with such novcrs?

cdalic. Ile has such DOVCYrs, eXcont ‘n foro.

Iir. Holtzoff. That is the Ilew Yorl -tate »nractice.

Yy o4 - 2 Ao e o a 2 - o K T T~
I've Younmeuist., Tn SIS0 TA WS el 2 cubnosna tn blan':

s

whether to a nerson or a subvocna duces Soewn, f111 In the nans
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boenas, and subvoenss duces toecuin, Tills

of what Ik

N
oy
$aac,

You o
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ew Yorl: case. The

ordinary sub-
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subvocna,
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larls vaen
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foncar, rou make an and
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o

o DOME ThE ol ottt Geany ee s
shO o urstery soout thwe oloyl- Ls8uins C6, naviiey-
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Laan no cler! peollr doss
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fa e e To et e e e .
accoreinT to Ilsw Yor:: cratute.  The elapl- Lssues thz
1 " KA » ) - o o - . | 1

NG 20 cen fssue 1t in tha 18112 ¢ cours, and 2lso on o

T o N S oy e i, + N - 4" AR P - < e
SUDDOCNa duces tooul ho pute dovn the neme o ciic judce. A1
- O el A et T TR T T I Py oL, 1Y

U arc ceo L0 RSV N YO o Lilie L 0OTED O (o ~UuDJogne .

. Vaite, I 27ret vish you as Lo

o el e gl < T yes ot am e B s L2 o e - - T A -1 P
=t =8 AN sxurenely imoortant HaLTol of ovn whetlon LG 1an

N " . da 1, ORI . K [l oy den e 2 . N . 2 ey ot A
nene ol the Jusitice of 1ho LUDTCC Court, uvhose nane is vrltton

el

“n the submoena and vhom e hes never azard of? He o is allowea

B =g J 4 o N 3 e T e A 2 - -
Lo add the judre's neme withous roins there,
R T e KRN e oy R R R R - -
The Chalrman. The BeLornerTs In omroltat: lseus subpocnas

e e . . ] P
2d b7 the Chier Justice, and vo SLTn the neme of t

WS oBLn our own name. Vere there an:r

=~

than org

becausge court realizss It g something subjisc’ 4o abusge.
I have nover nown of an7 ne in tventv-"ive Jears, crcent one,
70 Was vunished forp that,

Hr. Va’te. I% cones out ostensibly over tha name oF th
clerlr or sons of7icial., That 4s viiat I am driving at. T

nderstand vhat Iip. Medeliets »TON0Sitlon I the: anv oflicial

nane Is cennletel-r diepenssd vith,

.

Hr. liecalze. 1io. Put that n the subnocna to ~ive ¢ all

£

the form and the 2omp LU necds. Thov are nrinted,.

hi s Ea IT 3 - gy mreent= L ~ S . - B,
The Chairngn. e have everything exec: a¢ actual sirna-
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N
N

Hp. Vaite, T riisunderetood.,
lir, lledalis, T= ves nov the {form of %lho cubpocena I was

concerned witvh. + Wag concerncd vwith the neesd of oolng

o
[0}
6]
-y

L. o~ i1 al gy o S ) o, R , * . Bl - - S U A
vhe clsslr ena Jaring the O tae Lssuvance of novers thet

1 - 4 - ? T Y aea . Ead Ea Lol R N v L o
cag lawrer could lssue AwselT i eracyly Lhe same Fom,

thinlz that outside of metronolitan ercas this thing would
iust as much eppreciated as it is in our larne cities, vhers
L8 casy to 70 to the cleriz's office,

iz, Crane. lay I oasl, uiin roference to that practics,
nere the clerls does iszsue the subpoena and you vant ten or
fifteen, does he have -o sirn cvery subpocna?

The Cha’rman. Vosg.

Lir. Youngouist., With us JOU nay write in any nunber of
names in a single subpoena.

The Chairmen. Dut the sub oboena is sgigned by the clerk:

Iz, Crans. He sirns one subvoena with all the nemes in.

Mr. Younrguist., He 8isne one subpocna in blanlz, and the

attorner may write in the nanes he liles ‘n tho oricinal

subnoena.

lIr. Crane. VWhen you come to serve it, you sevve nin with

Jr. Youngouist., VYes.
Hr. Crane. WVhet is %hc va lue of the cler!s'g gicnalure?
Lr. Younrquist. Iy under *scanding was the sarc as

8, that the subnoena was not to bear +the nane of the

1,
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clerls or court, 2irnoly the name of the attorner,
The Chairuman. Preciscly the sare Do exeent that the
clerl: cdoes not S1Zn his name -- ¢ ithepr by the cler! or the

but his nanme is sirned by the attorney who issucs tho

subvoena. He puts his namo on the »i~ht and h

Hr. liedalie. Or vith the name of the judre.
lir. Holtzoff. Ve do not sicn the name of the clerh in

.

the state courts.

o)

Ir. lledalie. That is richt.
Hr. Ioltzoff. Only the attorney's name.
Aamt ;{,Q@
IHr. Holtzoff. But ve attcst theh;usticed of' the Subnreme
Court.
Hr. lMedaliec. 4s g matter of fact, I cannot cven tell you
now what the form of o subnocna in Ilow Yorl: 18, because peonle

)

come when you serve them, and T do not thinl: anyvody loolis at
it excent as a dircetion ¢o come to cour:, and the- voulda be
Scared to death nobt to come.

ne Chairman. I now the one In Delaware boitter thaa the

15—

one ‘n ny own State. Tt sa > all not in penaltr of Tifty

pounds.”
. Younpquist., I movs that L2 (e) ve rewsitton +o

conform to that surcestion. /

/
4
Hr. Seasoncood. In our district you elwars have
Subnoenas iscusd by ihe clerl, ohodr £ills them 4in leter,
You have g pracciove for the subpoena mentlioning for vwhon Tou

vant the subpoena, and the clerk turne it over to thce marshal
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(Y

The only advantare of this other method Ig tha: nobody
OWS who the SuSDozna is for, You oucht to mov. I you mow
che Government has subnoenasc & Wwitnegs, then Tou do not have

o

to subpoens him also,

_!
D_:
O
o}
O
ct
2
o)
(0]

vhy there should no* ha
disclosure on both sides as tO Who the Wilnesses arec.

Hr. ledalic, Is that reallr the Durvoge?
that s the burnose, hur

)

it is the result. You as ¥nov vho ig subpoencad, There is no

use of havine double sub»oenas.
fir, Younrsquist, The whole PuUrnose of the Subnoena, as I

Hr. lledalie. I thin Oririnally the cler!: issueqd then be-

-

cause It was 2ood business 101 the Government or the Dingz, orp

There g another thine brolzen dovwn now. Your office bor,
i he ig over 13, can SCrVC 2 submosns for you. You do not have
to dewend on the sher’fl op “he mershal, I someonc in vour

o

off'ice wants to serve i

ot

> e will do - at 2 a.m.  The marshal
won'%.

Iir, Younsquist, The return or the official :g prima facie
évidence of the Service. You cet o varty vho is not official,

-

ne

8]

an office bo op someone lilre vhet, ang vhere mavw

o

cguestion

Ea) '~

he Service,

-

lir., Ledalic. That does arise O0ccasionally, bus rarelx, I

thinl it ig neglisible, however.

- . > A . .
¥, Dean. You have the concraqt Ol 1Two mecthods in the
Southern District or California, because the € In the state
Courts all processes are served by boys in the office. TVhen T

vas office Doy T Stayed up a1l nisht waisin~ to serve Deonle who

—dd -
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were at the theatre. But when you went into the Federal court
vou could not do that. You had to malle out your wnraeccinc, and
the marshal served the subvmoena, and the clerk issued it.

Mr. Seasongood. The marshal will serve the subnoena.

The Chairman. You must have a so0o0d marshal. I hate to
thinl what would happen n sone of the districtzs if —vou had *
Wait for the marshal to serve a witness who did not want to be
served

IIr. Seasongood. We have no trouble in cettine vrocess
served. They are very accommodating and will go at anv time
of the day or nircht.

The Chairman. Well, now, there s a motion, gentlemen.

Is there anv more discussion?

Il not, those infavor of the motion made by Mr. Youngquiss
say "Ave."

(There was a chorus of ayes.)

The Chairman. Opposed, "INo." (Silence.) //

The motion is carried.

b
I

urthe h reference to (b)?

o

7

H
m
ct
5
(@)
H
0]
o
L)
L
-

nyching
Iir. Dession. I wonder if thor cousnt to he anythiin-~
J L >

governing the nroccdure that follows bringing this stuff in.

I do not thinlk there is an:

7 problem whers you are not de aling
with large volumes of papers, but where Yyou have a larce number
of pawners there is a diersity of rulings.

If a person calling for those cannos see then unzil the
vitness is on the stand, it is very time~-consumine. Some courts
that I know of malke orders for inspection before trial. I do
not lmow that there is any uniformity of practice on that, anc

I em not so sure that there ouzht not to be some rule
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v, Zoltzorr, Y>u1 cannot have inspection before trial in
4 criminal case.

Mr. Dean. There Vag one parvicular case wlicre subbpoenas
wver: issued at the instance of the Government, the trial date

4

being fixed. There were thres truckloads of documents. The

Government then insisted on an insnection of a1l of these

documents, The Judme in the neantime had postponed the triasl.

~1

‘e fought off the inspection of thesec documents nrior to the
trial and then moved also to chenzc the return date of the
subvoena,

1 thinlz there is something to be saig for it in the casec
of a larse number of docurents and inspecting thenm for some
reasonable anount of %ime before wou actually pu® them in.

MNr, Holtzofr. I thoucht the technical rule “g that when
Jou subnoena a document and the document is produced that coes
not 7ive wyou the Drivilere of insrectine it before vou vut the
Witness on the svand.
Mr. Dean. Thig Was an inspection two months in advance,
The Chairman., I am curious to lmow what was the orisin of

-

that right to inspect it tWo nonths ‘n advance.

-t

Iir, Deen. The subnosnz was Issued and the trial was to fade]

(

e

on liay 5th, but it did not. Ve gig not want to slve them un,
The judage said to Zive th2 custody or then to the cleryk. Ve

said all right

at thenm.”

ct
{2
o]
=
Qs
w
-t
=
@
-t
5
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o
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-
@]
[
N

The Governmen
The judge saig, "a11 richt,"
The Chairman. Vhere dild the judpe et that right?

lr. Dean., I do not thinlz he hag that right, but he ruled

arainst us.,
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Hr., Holtzors, T do not think Tou have g rizht to lool: at
them unti1l +he vitness who wes Subnocnacd comes to the stanc

vith then.

on Judge Caffee followed

=

,_
vy
b
[
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O
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*
=3
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3
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i
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in the Aluminum casc. Taat is the only decision that deels

with the subject. The court dictatsa an opinion, and it ma-r be
published,
Hv. Holtzorr., T think if vou hag dsclined o obey the

rulg and talen a chance orf being cited for contenmpt wou woldd
vrobabl;r havse Cotten a reverssl.
r. lMedalie, They were beins tried in Lexington,

s

Kentucky, and it Was not desirable to create a local fuss which

.

Would orciudice the Jury nrior to itg being cmpaneled, which
would »nut you at a disadvantage.

Ilr. Dean. That question may ar’se vhere it iz not £0
much in advance, but a fey days.,

Hr. Degsion. 7Tn tliz 2lunminun case wu have another Zind orf

Problemn. There the court felt thet s hag to lool: at cvery ons

entitled to see. That te all rishi 9 you nave o few naners,
I thinr the rule as laid down in rnost Jurisdictions was
based on havine only one contrac: o letter., Thore ig no
problem on hat. The court can loolr at that and see whether
it should he produced, hut ifrou are acelins with g trucizload
of documents, Jou have & problem as o how vou are mcing: to

wvorlr this out.

I think thers ig g nroblsm here with Pecerd to which
thsre should he some zind of ruls. I am nox nrenared to say

5

what it chould ba,
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A

Ir. Medalie. I think we can risc something like thls,
£

and perhaw»s it can come baclk fop discussion if we lilre “ho idea,

Can't we »rovide thet “he court can male such nrovision {or

Prior to the vitness!' tazine the stand as to the court mav scon
tair?

I Thin® that ~ives airly wide Ziscretion 4o the 1ére and
it is feir to counsel and lets the otiwer gide in on

Tlre Chairman. IFf sou do not, wou will waste an intolerable

amount ol time in cascs wher: hare avre larce volunce.

s

nr

wr. lledalie. I thinls the averane Judze will asl: vou,
11y )] L. 1 L - 207 - - ) - 2 B -
Why didn't vou loolr thece L.linge over beforz wou »nut ths man

on tine ghand? Don't examinc theoe cocunente now. Put them *n

evidence, 1f you know what ou want o an- in."
1 think 2t would -ive ths Judres nover thow vould 17t

g
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2rlor to the tricl dete

vlr. Gluec!: alte 7t & 1li+vhis more asnec’ fic,
R L4 2 - L > (] N
e fedallie, Prior Yo callin~ tha vitness.,

-7 - A POV I P “ hJ KO -~
Lr. Gluecl:. T thin’ wou had betion lzave

- L A . ~ « - K1 N RN - vy T oy k. .
70 INn. A2 2 matthter of racv, witncsegces are cuonotnesd to cone to
1 TR

court on a marticular dar, Y-u do noi oy vasTthier o1l ars

b 2n T ey e — . - o s 2. -
to call them that dex op Hn “hn hour of their ocrrival.
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Max.

fls.

Cin. The Chairman. Yes, I agree with that.
2:30pm

9/10 Now, that brings us to (d).

Mr. Seasongood. Have we got through with this othere

Mr. Holtzoff. Should not that be revised in connection

with the revision of deposition procedure, Mr. Chalrman?
The Chairman. No.

Mr. Holtzoff. We took action yesterday to provide for

deposition procedure, and this relates to thst.

The Chairman. But this would stay here under "subpenas, "
and this is in fact g subpena.

Mr. Glueck. One type of subpena.

Mr. Medalie. Well, this says, "a subpena commanding the
production of documentary evidence on the taking of a deposition.”
Well, that is all right.

Mr. Seasongood. 1In (c) you have got here that you have
to tender the fees for one day's attendance and the mileage
allowed by law. I think, again, that might be pretty onerous
for a defendant without much money.

Mr. Holtzoff. That 1s the present rule.

Mr. Seasongood. TFor any defendant in the federal courts?
Mr. HOltZOffo Yes.
Mr

L4

Seasongood. It is very unjust, I think, because sup=-
pose he is acquitted; he cannot recover costs against the

Unlited States.

Mr. Holtzoff. Yos, but suppose the witness 1is indigent
Or poor and cannot pay his railroad fare to the place whers the
court is going to be held.

Mr. Dession. That is s frequent problem.

Mr. Holtzoff. That is a very frequent problem.
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Mr. Seasongood. Well, the way it is usually done, by the
ordinary statute, or at least our statute in Ohio, is that if
he demands it you can.

Mr. Dean. I think that 1s a good suggestion. If he
demands it or requests it. If he is acquitted, in that event
he will go down to get his mileage fee.

Mr. Holtzoff. I know, but the poor man may be very dumb
and not know his rights.

Mr. Dean. But he is not so dumb that he says, "How do I
get there?"

Mr. Holtzoff. What?

Mr..Dean. He 1is nof 80 dumb that he says, "How do I get
there?

Mr. Holtzoff. There have been cases in Tennessee and
Kentucky where some of these mountaineers walk fifty miles
to court because they have no money.

Mr. Medalie. Aand collsect mileage; that is the point, 1s

Mr. Holtzoff. What¢?

Mr. Medalie. And collect mileage.

The Chalrman. In the technical sense.

Mr. Seasongood. It is different in a civil case, I think,
because you get your costs from the other person, but 1f you
are in a criminal case you have the constitutional requirement
that he may have process for his defense, and here you make him
pay the process, pay under all cilrcumstances, and if he is
acquitted he cannot get it back.

Mr. Youngquist. That is a burden that every citizen is

subject to.
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Mr. Seasongood. Surely, he is subject to 1t.

Mr. Walte. I should like some information from somebody.
Are we talking now about (c)?

The Chairman. Yes, L5.

Mr. Walte. I want to talk about that. I did not realize.
There 1s not much to it, apparently, about Just what I had in
mind. The last sectlon, as I understand, provides that if the
Government thinks I happen to have seen a bank robber in New
York they can subpena me to come to New York at my own expense,
in the hope of eventually getting it back; but if I have not got
the money and have no way of getting there, is that the present
practlce? That is what I wanted to ask.

Mr. Medalie. I think you can go to the marshalt's office
of the district in which you were subpenaed, and he will give
Jou your mileage; is that not it¢

Mr. Holtzoff. Actually there 1s no difficulty over it,
because the deputy marshal has money that he will advance to
the witness. Technically, the Government witness does not
collect or 1s not entitled to mileage until after he appears;
but 1f he is a person who has no money on which to travel, the
marshal wlll advance him the funds while he 1s serving the
subpena, and there never is any practical difficulty on that
point.

Mr. Waite. There are a great many persons who assume that
they have got to obey orders of the Federal Government under
any and all circumstances. Is thers any reason why this rule
should not be changed to provide that the fees and traveling
expenses should be tendered?

Mr. Holtzoff. You mean in the case of Government witnesses?
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Mr. Walte. Yes, I think particularly in the case of
Government witnesses.

Mr. Holtzoff. Well, the only difficulty is the present
accounting system of the Government, that you would have to
revolutionize the accounting system in order to comply with
that kind of direction.

Mr. Medalie. That is true.

Mr. Waite. I think the Govermment could change its
accounting system more easily than many indigent witnesses
could find the means of travel.

Mr. Holtzoff. Well, but actually the marshal will advance
the money and take it out of the mileage later on.

Mr. Waite. Then, if he can do it actually, I do not see
why we should not provide in here that he shail do it actually.

Mr. Seasongood. This actually says he need not do it.

Mr. Holtzoff. He need not.

Mr. Waite. Yes.

Mr. Holtzoff. Of course, what this does is to perpetuate
the existing rule.

Mr. Seasongood. Well, we are finding fault with it.

Mr. Waite. I should like to support Mr. Seasongood's
motion on that point. .
Mr. Dean. What is 1t? To strike the last sentence?

Mr. Youngquist. Is it not the general practice in the
states as well as by the Federal Government that the fee and
mlleage need not be tendered to a witness subpenaed under that
statute?

Mr. Robinson. That is right.

Mr. Youngquist. That is the rule in Minnesota.
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Mr. Holtzors. That 1is the general rule, ang Jou pay him
the mlleage ang the fee aftep he appears and has tostifieq,
« Youngquist. I should nog like to see us depart

from go well-established & practice. I Imagine one of the

Mr. Waite, Not always, though, Mp. Youngquist. I have

known People subpenaeqd wWho did not realize that they could get

Mr, Youngquist. Well, I shoulg Suppose those cases would
be S0 rare that we should not make a rule,

Mr. Waite. Well, is it not a good rje anyhow? That ig
what T am getting at.

Mr. Seasongood. Why do you want an affirmative Tule that
Jou do not hgve to do 1t? Then maybe the marshal would say,

"I will not give you anything."

Also, you have or agency thereof, " Well, what i g an
agency of the United States 1is g very slastic question on which
there 1s great diversity of opinions. You have the Federal
Reserve Bank, the Reconstruction Flnance Corpcration, and there

are a million agencies of the Government now. Why should they
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get these special benefits?

Mr. Holtzoff. I do not think that ig really applicable
in criminal cases.

Mr. Youngquist. Neither "officer" or "agency"” should be
mentioned.

Mr. Holtzoff. No.

Mr. Youngquist. Tt should be “on behalf of the United
States."

The Chairman. By consent those words on line 25, wop ‘N
an officer or agency thereof,"’will be eliminated. /

Mr. Youngquist. There cannot be g prosecution by anything
but the United States.

Mr. Crane. Does not that language, "need not be tendered, "
give rise, perhaps, to the claim that 1t need not be paid?

Mr. Seasongood. Yes., There should be a bositive rule
that you do not have to do 1t. The marshal says, "Here you
have rules, and all inconsistent laws are repealed, and I do
not have to give anybody anything."

Mr. Holtzoff. ¥o. It says "need not be tendered.” It
means need not be tendered in advance.

Mr. Crane. I read 1t that way, but it might not be so
construed by others,

Mr. Holtzoff. The same rule is in the civil rules, and
i1t has not been construed that way. It has been construed as
meaning that you do not have to tender it in advance.

Mr. Crane. Then why not add that, that it need not be
tendered in advance?

Mr. Holtzoff. I think that would be an improvement, the

words "in advance,”
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Mr. Crane. Yes.

Mr. Youngquist, T do not think it 1s.

Mr. Crane. Well, that is what I mean by 1t, Tautology,
but all the same i1t makes it clear.

Mr

*

Youngquist. You use the word "tendering" four lines
above in the context, which makes 1t Plain that i1t shall be at
the time of the sService,

The Chairman. ‘'need not be so tendered."

Mr. Holtzoff. Yes.

The Chairman. vou want to tie it back to the preceding
sentence?

Mr. Holtzoff. Yes.

Mr. Robinson. 11 right.

The Chairman. Now, 1is there any further discussion on
this section?

Mr. Waite. I think there is g motion, Mr. Chal rman. If
I understood Mr. Seasongood, he means to move to strike out
that last sentence, and I should like to Support it ang urge it.

The Chairman. Tt has been moved and seconded that the -
last sentence of sectlion (c¢) commencing on line 2l and ending |
on line 26 be eliminated. All those in favor of the motion
will say aye.

(There was a chorus of ayes.)

The Chairman. Opposed, no.

(There were g number of noes.)

The Chairman. T shal) call for ashow of hands of those in
favor of the motion.

(There was a show of hsnds.)

The Chairman. Nine. Carried.
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Mr. Seasongood. I do not want to keep up a continuous
coanversation, but I do Just want you to have in mind that you
are going to change a practice of long standing by this first
part of that rule. As I say, it will come as g great surprise
to the Ohio practitioners to say that a subpena in a criminal
case can be served by anybody now, and not in the way that it
has been done since time immemorial.

Mr. Youngquist. Why should there be any difference between
& civil and a criminal?

Mr. Seasongood. Well, there is not. They do not serve a
subpena. The marshal serves all subpenas in civil cases too.

Mr. Youngquist. Not under the civil rule. That is
Specific. This is identical with the c¢ivil rule.

Mr. Holtzoff. I wonder if I might move to reconsider the
vote just taken. This vote 1s golng to cost the Government a
lot of money, because you frequently subpena witnesses, and
then you find your case is golng to be continued, and you
notify your witnesses not to come. Now, if in the meantime
you have paid your witnesses fees, I think in the course of a
year it is going to mean to the taxpayers a whole lot of money,
and it will mean a lot to the antl-trust pesople.

Mr. Seasongood. How about the defendant? Will he
subpena his witnesses the same way? He 1s less able to do
it than the Government, which has lots of money to throw
around.

Mr. Dean. He is only one.

Mr. Holtzoff. Well, I will not press it.

Mr. Medalie. I think what 1s going to happen is this:

When this draft comes to the court, the Attorney General who
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represents the court says they camnot afford to have that

sentence out, and it can go back.

The Chairman. On the front of this bullding the slogan

is, "Equal justics."
Mr. Medalie. All right.

Mr. Crane. This marble palace of Justice.

The Chairman. (d). I have a feeling that T have been

up'to (d) two or three times lately. I may be slipping a 1little

bit here.

Mr. Robinson. I am sure.

The Chairman. I think I am to (d).

Mr. Seasongood. I am sorry.

The Chairman. All right.

Mr. Seasongood. Perhaps I talk too much.

Mr. Robinson. You made a statement, did you not,
Holtzoff, about it a minute ago?

Mr. Holtzoff. What?

Mr. Robinson. Did you not make a statement asbout
minute ago?

Mr. Holtzoff. The only statement I made was that
you want to teke it up with the rest of the-§g§%§§s.

Mr. Robinson. ©Oh, that is right.

The Chairman. I think we can dlspose of it here.

(d) a

perhaps

/
{

1

It does

not bear on the substance of the deposition; just the subpena.

Mr. Glueck. I should like to inquire about the reason for

the magical "4O miles" now. Of course nowadays--

Mr. Youngquist. That is probably one day's travel by

horseback.

Mr. Glueck. LO miles a day. You can do that in an hour
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almost.

Mr. Holtzoff. That, of course, is the civil rule.

Mr. Glueck. That does not make it holy.

Mr. Holtzoff. No, it is not anclent. It is recent.

Mr. Glueck. I mean they must have considered it recently,
although I do not know whether they did or not.

Mr. Youngquist. The civil rule does not have that. It is
150 miles.

The Chairman. No. A hundred miles.

Mr. Holtzoff. That is for trial, not for deposition.

*

4O miles is in the civil rules.

Mr. Glueck. That is a horse-and-buggy rule.

Mr. Youngquist. "L4O0," at the top of page 2, line 3.

Mr. Holtzoff. Yes, that is in the civil rules. T have
seen that in the civil rules.

Mr. Youngquist. It says "100 miles."

Mr. Holtzoff. No. "100" is in the case of a subpena
for trial. In the case of a subpena for deposition it is L40.

The Chairman. Yes.

Mr. Youngquist. Oh.

The Chairman. That is where we are in error.

Is there anything under (e)?

Mr. Holtzoff. Under (e)?

Mr. Medalie. well, you have got the same subpena for a
hearing or trial.

Mr. Holtzoff. I think under (e) perhaps there is an
inadvertence. 4 subpena in a civil case--and this one is
copied from the civil rules--runs only within the district or

within & hundred mlles, but a subpena in a criminal case today
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runs throughout the country, and we certainly ought to change
(e) to correspond, to g&géﬁ with the present criminal rule.

Mr. Robinson. That is right.

The Chairman. Then I assume that the same change that
will be made with respect to the service in (c) will be made.

Mr. Youngquist. (c)¢?

The Chairman. Yes.

Mr. Medalie. Will you get the provision here for all
issuance of subpenas by courts?

The Chairman. That is what I mean.

Mr. Medalie. Oh, that is what you mean?

The Chairmen. The same change.

Mr. Youngquist. Oh, yes.

Mr. Glueck. What are we going to do about this mileage
business?

The Chairman. The 40 and 100 miles?

Mr. Glueck. Yes.

The Chairman. I think they are adequate, don't you?
They can fix the place of taking depositions almost anywhere.
There 1s no excuse for asking a man to go outside the county.

Mr. Glueck. Then why not 50 instead of 40? That is all
I am asking.

Mr. Medalie. It is easy enough on the taking of a
deposition; you ought to be as near to the msn as you can go.

Mr. Youngquist. But down in Texas you may not find a town
within [0 miles from the place of service.

Mr. Medalie. True enough, also, about New Mexico and
Arizona.

Mr. Youngqulist. There ought to be substituted " a reasonable
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distance.*

The Chairman. That would be dangerous. po Jou know, Mr.
Tolmen, what dictated "HOo miles'?

Mr. Tolman. I am trying to find what 1t was. I think
it ceme from some statuts. Yes, here it is.

The Chairman. Yes; 648 Code:

"No witness shall be required, under the
provisicns of either of sectlons 66 or 647 of
this title, to attend at any place out of the
county where he resides, nor more than forty
miles from the Place of his residence, to give

his deposition; nor shall any witness"-- and so forth.

Mr. Glueck. What is the age of that statute?

Mr. Medalie. Well, this means that.

Mr. Youngquist. Horseback days.

Mr. Medalie. You can require them to attend.

The Chairman. It was before they had the buggy, even:
1827.

Mr. Medalie. As Yyou have it here, no matter what distance
he travels you may require him to attend within the county in
which the service was made.

The Chalrman. That is right.

Mr. Medalie. If Jou are taking him out of the county they
do not want you to move him more than 40 miles, which is about
the width of most small counties.

Mr. Youngquist. I think that 1is right.

Mr. Longsdorf. Not in California.

Mr. Medalie. Then you keep them within the county.
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The Chairman. 1Is there anything further under (e) (1)
and (2)¢

Mr. Medalie. Yes. Now, what about this 100-mile limit?

Mr. Holtzoff. I understood that that was to be changed. i
The subpensa runs throughout the United States. |

Mr. Robinson. Yes, thst 1is changed.

Mr. Medalie. All right.

Mr. Youngquist. Where is that?

The Chairman. It is in line u9.

Mr. Youngquist. Oh, yes.

Mr. Robinson. Any place within the United States.

Mr. Dean. In the second line why is the word "hearing"
in there? Should it not simply be "trial®?

Mr. Medalie. You might have a hearing on a motion for
the suppresslon of evidence. TYou might have a hearing on any
motilon.

Mr. Dean. That is right.

Mr. Medalie. Whether the court refuses to hear witnesses
or not.

Mr. Robinson. That is right.

Mr. Longsdorf. What is it that comes out there, may I ask,
in (e)?

The Chairman. Line 48 will read, "hearing or trial may\>
be served at any place within the United States." /

Mr. Longsdorf. Within the United States. !

The Chairman. And then the following two lines come out.

Mr. Robinson. Since these rules will be applicable to

territory outside the United States, I suppose we shall have to

make some arrangement about that.
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Mr. Longsdors, The process would not have any validity

outside the United States.

Mr. Medalie. It operates only if the Attorney General

that here, have we not?

Mr. Youngquist. Yes.

Mr. Medalie. That is on what bage, Rule 45 of the left-
hand sheets?

The Chairman. Here it is.

Mr. Robinson. The civil rule.

Mr. Medalie. The Act of July 3, 1926, 1s what arose out
of the oil cases.

Mr. Robinson. Yes, I think that 1s it.

Mr. Medalie. Tt looks as if no one but the Government
can use that,

Mr. Longsdorf. That is true of passports.

Mr. Medalie. What?

Mr. Longsdorf. That is true of passports.

.

NMr. Medalie. Yegs. The Government.,

The Chairman. Was thers g question raised on that?

Mr. Medalie. yo.

The Chairman. (f).

Mr. Medalie. Now, this says "contempt of the court from
which the subpena 1ssued,*

Mr. Holtzorrf. In the 1ight of the change, that has to bq
changed. 1In the light of the change we made g while ago this:
has to be modified. |

Mr. Robinson. "the court for which"e
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"contempt of the court"--

Seasongood. "in the name for which".

Medalis.

"for attendance a2t which".

Mr. Youngquiste. Is there not an error in the citation of

section 711, line 57, rule 45, page 3 left?

Mr.
713,
Mr.

Mr.

Mr. Longsdorf.

Robinson.

It should be T12. /

Youngquist. Yes.

Medalie.

Robinson.

Medalie.

Robinson.

12’ 13’ lL‘.O

Yes, that 1is right. Line 57, the last two.

12, 13, and 1l.
You could add 14 to that, yes.

Put a dash between 71l and 713, and you

will have the same result.

Mr.

Robinson.

Same result.

Mr. Youngquist. Well, 71l is out?

Mr.

Robinson.

The Chairman.

That is right.

Yes. "712, 713, 714," is the way the end

of line 57 will read.

Mr.

Medalle.

Now, 1f the language 1s "contempt of the

court for attendance at which the subpena is issued," I think

that willl cover it.

Mr.

Holtzoff.

Well, how about subpena duces tecum? The

word "attendance" 1is broad enough, is it?

Mr.
Mr.
Mr.
Mr.

subpena.

Medalie.

Robinson.

Holtzoff.

Medalile.

I think so. /
Why not say "for which%? N
Someone suggested "in the name of which'.

Well, that gets down to the form of the



609

olb

The Chairman. "attendance at which," I think. \\

i
/
/

Mr. Longsdorf. How does that read now, Mr. Chairman?

The Chairman. Line 60, "court for attendance at which
the subpens was 1ssued.”

Mr. Longsdorf. Does this section include contempt for
subpena, to appear for deposition, or are we not going to have
that? Well, that 1s hearings for trial; that is all right.

Mr. Seasongood. Is there any trouble with the Nye case
in view of what you have done now with these subpenas? I
suppose when the subpena was issued by the clerk it was issued
by the court. I do not know why; the Nye case is limited to
the time.

Mr. Holtzoff. I do not think the Nye case would affect
this. The Nye case merely held that the contempt in order to
be punlshable must be committed in the presence of the court.

Mr. Seasongood. Yes.

Mr. Holtzoff. Well, the contempt here is failure to appear,
and I suppose in the presence of the court.

Mr. Dean. Does the contempt statute contain three or four
categories?

Mr. Seasongood. Yes, it does.

Mr. Holtzoff. What?

Mr. Dean. Does not the contempt statute contain three or
four categories, one of which is contempts in the presence of
the court, which 1s involved in the Nye case, and one of which
covers this very situation?

Mr. Holtzoff. Disobedience to process.

Mr. Dean. Disobedlience to process.

Mr. Youngquist. Similar punishment was drawn in the Nye
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case,

The Chairman. This subpena here Suggested 1s still the
subpena issued by the court. The only difference 1s, in thig
case,instead of the clerk signing, another officer of the court,
to wit the attorney, signs it, and he signs both the clerk's
name and his own name.

Mr. Youngquist. There 1s one case that we have not cov-

have not discussed that.

The Chairman. He has a right to Summons, process.

Mr. Holtzoff. The clerk could 1ssuye that.

Mr. Medalie. They should both be givenpower to do it.

You would have to make 1t both the clerk and the attorney.
That 1s, either one could do it. Those who prefer g Seal on
subpenas can go to the clerk.

Mr. Crane. May I ask right there, can you subpena prig-
oners?

Mr. Robinson. What is that?

Mr. Crane. You spoke of a prisoner.

The Chairman. No. 4 prisoner without counsel.

Mr. Youngquist. A prisoner without counsel. I an talking
about having Subpenas signed by the attorney, who is an officer
of the court.

Mr. Crane. I see. Yes. I dig nbt understand it.

Mr. Youngquist. I did not make it very clear. I should
have said "the accused."

The Chairman. Rule L46.
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Mr. Robinson. That rule provides thsat exceptions shall
be unnecessary. The present federal law 1s that, while the
rule has been that generally an exception was necessary to
8 preéserve a ruling of the court for review, it 1is well recognized

that appellate courts may notlice plain error not assigned
without manifest injustice.

There are two cases on that. In particular that is true
on fallure to except. Sheridan v. U. 8. 112 F. (2d4) 503,
reversed on February 10, 1941; 61 Supreme Court 619. There
the defendants moved for a directed verdict at the close of the
entire case but faiied to except to 1ts denial. The Circult
Court of Appeals held that for that reason such denial was not
assignable as error. On the confession of error the Supreme
Court reversed and remsnded with directions to consider the
sufficlency of the evidence to support its verdict.

Mr. Longsdorf. What was that citation?

Mr. Robinson. The citation was Sheridan v. U. S. 112 F.
(24) 503, the Ninth Circult, and 61 Supreme Court 619 was the
Supreme Court citation. So the status of the present law is as
stated. The reéason, then, would seem to be now for a change
that formal exceptions are somewhat archalc. All that is nec-
essary is that counsel make known to the court what he desires
done or his grounds for objecting to the court's action. fhe
proposed rule providing the same procedure as the civil rules
Seems to me desirable.

Mr. Longsdorf. That was 61, 619¢

Mr. Medalie. Now, you have added an additional sentence.
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Mr. Crane. What does that mean?

Mr. Youngquist. Yes. I do not follow you.

Mr. Crane. Make an objection in a manner which will
prejudice the cause? Every objection or demurrer prejudices
the cause.

Mr. Robinson. I was just going to say, down at the second
circuit conference Judge Carroll C. Hincks ralsed a point which
is stated on the right-hand page in Rule 46, page 2. Judge
Hincks said there, as quoted in the proceedings of that con-

ference:

"Certainly the criminal rules should go as far
as the civil rules in making formal exceptions

unnecessary."

But he believes that they might go further and state that
the time of the court should not be taken by exceptions and
that in adopting the civil rule its language should be expanded

as follows:

"Tt is sufficient that & party . . . make
known to the court . . . his objection to the
action of the court and, if requested by the

judge, his grounds therefor.”

Judge Hincks points out the irritating waste of time which
in his experience has been caused by obstructive counsel who
insist in stating their grounds of objectlon in extenso, thus
sometimes bringing extraneous matter before the Jury.

Mr. Medalie. It does not need any rule to stop that.

Mr. Crane. No; the judge can attend to that.
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Mr. Medalie. Just say to counsel, "I understand your
objection. Now do not argue 1t any further, and do not make
a speech."

Mr. Crane. And if he keeps 1t up, place him in contempt.

Mr. Seasongood. But the other polnt 1s a sound one, in
my opinion. On line 7 I would say "take or his objection to
the action of the court and, 1f requested by the court, his
grounds therefor."”

Frequently you say, "Object," and the court will know
what it is and does not want you to make a long palaver of
your grounds. If he wants them he should ask for them.

Mr. Medalle. The trouble is on your appeal. No
appellate court will pay any attentlon to an objection where
the grounds have not been stated, no matter how the trial court
feels about it.

Mr. Seasongood. Well, that is your effair.

Mr. Holtzoff. There is another reason, too: I think
Government counsel has the right to know the grounds for your
objection, because he might concede it in order to prevent the
danger of a reversible error being made.

Mr. Medalie. Well, of course that sounds too much 1ike a
game. I think it is enough if the court is told why the
evidence ought not to go 1n.

Mr. Crsne. Suppose you use the word "exception" under the
old practice.

Mr. Medalie. No harm would come.

Mr. Crane. All we have to do is to say, "Exception," and
every appellate court has heard it, and we had this up in the

Judicial Counecil trying to follow the federal rule adopted in
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the civil courts. We got it through after it was opposed by
every bar assoclation in the state of New York. The clty

bar assocliaticn and all the highlights opposed ever taking out
the word "exception” slmply because it had been used from time
immemorial, and it was simply a silly, ridiculous thing.

I prepared a bill and got 1t to the legislature, and they
beat it there, and then they came around the next year, the
city bar association, the county bar association, and agreed
to it. It takes a long time to get rid of Just a word. Now,
In other words, if therse is error, the appellate courts have
likewise to reach it, should reach it, provided it has been
called to somebody's attention, and I think in most of the
cases they do state the objections, and I do not know as the
word "object" need be used, that particular word, 1f by the
record it 1s shown that there has been some formal statement
showing that it is improper and that the lawyer does not want
it. In other words, the appellate courts are not to be bound
by the use of one particular word. There may be another word
in the English language that means as much as "object" does,
and certainly "I object” means as much as an exception; not
exactly, but enough to call attention to it. They got rid of
all these little formal rules which are catch traps for lawyers
who do not always stop to think and use the exact word.

Now, we got rid of it, but we had to fight for it, and we
adopted in New York--the Judicial Council did, I am speaking
of--the federal rule; I do not know exactly which one it was
now, but the one, the federal rule adopted, and that was a
compromise to get it through the state legislature, and we did.

The Chalrman. Was 1t opposed by the bar, Judge, when it
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came up? Did the bar oppose taking out the word "exception"?

Mr. Crane. Yes.

Mr. Medalie. I do not think the city bar association did.

Mr. Crene. The city bar did.

Mr. Medalie. I know the county lawyers' association did.

Mr. Crane. I can tell you the names of the men. They had
a hearing, the Judicial Council.

The Chairman. They 1like to snap that word "judicial."

Mr. Crane. Yes. And so they had a committee for the
city bar, and they opposed it. But to be falr to them let me
say that after they got to thinking of it and reasoning and
arguing and talking with them, the next year, having beaten
the bill the first year, they ceme around and approved it.
But to be fair to them, too, let me state that they modified
some part of it, but along the federal rule; and then, being
in harmony with the federal practice, it went down a little
better, and it was a mighty heal thy thing.

Mr. Holtzoff. It seems to me the last sentence of this
might perhaps go out.

Mr. Medallie. I move it be stricken.

Mr. Youngquist. I second the motion.

Mr. Crane. That is beginning with "and he shall"?

Mr. Glueck. Line 11l. /

The Chairman. Line 11.

Mr. Crane. Or the whole sentence? /

Mr. Glueck. May I inquire as to the meaning of line 9,
if he has no opportunity to object?

The Chairman. Well, might we dispose of this other

sentence?
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Mr. Glueck. Oh, I am sorry.

The Chairman. Is there any question on it?

Mr. Longsdort. Mr. Chairman, I want to put in something
else before we bass to a vote on this. I think there is a

slight fault in the civil rule in this regard: If g party has

Mr. Crane. I wil1 tell you what that means. It 1g this.
At least one instance of it.
The Chairman. What line is that?

Mr. Crane. You 8ee, Judge, actions made at the end of g

L

case--

Mr. Glueck. I anm sorry, Mr. Chairman. Let us vote on
this first,

The Chairman. May we dispose of the point number 1,
beginning with the sentence on line 119 All those in favor of
the motion to strike will say aye.

(There was a chorus of ayes.) //

The Chairman. Opposed, no. //

(There was no responss. )

The Chairman. Carried.

Mr. Crane. Now may I answer that qQuestion that was asked
by two of them as to what it means? What it means is that when
motion is made at the end of the case and the Judge says, "I
will take it under conslderation' or ®T will reserve ny
decision," ang the case is closed, as to whether he 1is going to
dismiss the whole thing, and he then makes g ruling, now 1t 1s
made just in handing down a decision himself, but that 1s not

in court. I know it applies to that one instance in our state,
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and there may be others. I do not think it applies to anything
where they are in court in the presence of the judge and could
speak and meke an objJection; but there are instances where he
might rule and throw the whole case out. But he reserved his
decision. Now, i1f he makes up his mind that he will not throw
the whole case out and gives judgment, they have never had a
chance to object to his ruling.

Mr. Longsdorf. Well, that may be perfectly correct, to
say he had no opportunity whatever in that case.

Mr. Crene. Yes.

Mr. Longsdorf. But suppose there is some occurrence at the
triel which may prejudice the Jjury, might cause a mistrial or
might be corrected, and he did not find out right away, but he
found out before the case went to the jury: why not give the
judge a chance to make a correction if 1t can be made?

Mr. Crane. He can do that.

Mr. Longsdorf. So he does have opportunity there?

Mr. Crane. Yes. There is no objection to that. He has
got to object in some way in trial, call it to the judge's
attention.

Mr. Longsdorf. And give the judge a chance.

Mr. Crane. And the other side too.

Mr. Longsdorf. Yes, and the other side. So we have the
insertion of the words "at the time it is made or thereafter.”
That 1s a ruling or order of the court.

Mr. Crane. I do not think there i1s any misunderstanding.
Is that not taken from the civil rule?

Mr. Youngquist. Yes.

Mr. Longsdorf. 7Yes, 1t 1s taken from the civil rule, but



025

11

618

he has precautionary words.

Mr. Crane. Well, it works pretty well now.

Mr. Longsdorf. I do not know that it is very important;
I am not pressing it.

The Chairmsn. Is there anything further, gentlemen, on
Rule Ub6¢?

(There was no response.)

The Chairman. If not, we shall pass to Rule L.
RULE 47

Mr. Roblnson. You find s correction in 47 of an error
made by the mimeographers, I think only one in about a hundred
thousand pages, so 1t would be well to glve them due credit.

At the bottom of the page you find, in some pages, that line 19
1s omitted. The corrected page was distributed to you on the
first day of the meeting, and I suppose some of you do have it.
If you have 19 ilines on the page, Rule 47, you have the correct
copy. If not, we can glve you the corrected page.

Mr. Walte. What should line 19 be?

Mr. Robinson. Line 19 reads, "The number shall be the
maximum number which is permitted to the defense."

The Chairman. Each member has a copy of the correctly
worded page there, underneath the table of contents page, et
cetera.

Mr. Robinson. I believe that that states the present rule.

Mr. Crane. Does it?

Mr. Robinson. With possibly some alteration.

Mr. Medalie. In our district we may not ask a juror a

question unless the court specifically permits it; it does
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occasionally.

Mr. Robinson. It says "may permit," does it not? Line 2,
"The court may permit the defendant or his attorney" to conduct
an examination.

Mr. Holtzoff. It says "shall permit."

Mr. Robinson. "May.*

The Chairman. "May," 1t says.

Mr. Holtzoff. Line 5

Mr. Longsdorf. T might say that Judge St. Sure wishes
that the rule might be made mandatory upon the Judge to examine
the jurors, with the provision that he may allow counsel to
bresent questions to the Judge or ask them himself. I am Just
telling you what Judge St. Sure said. I think "mandatory" is
a pretty big word.

Mr. Robinson. What about line 5 there? Does that take
care of the point you mention?

Mr. Holtzoff. Line 5 makes it mandatory.

Mr. Roblnson. I am Just asking him.

Mr. Longsdorf. No, but Judge St. Sure's idea was that it
should be made mandatory on the Judge to conduct the examination
of the jurors and to permit, and so forth, as you have it here.

Mr. Holtzoff. Should not the "shall" in Jiine 5 be changed
to "may"?

Mr. Longsdorf. I think not.

Mr. Robinson. It 1s in the civil rules.

Mr. Holtzoff. Yes.

Mr. Robinson. What is the reason for the change here?

Mr

Holtzoff. Well, in the light of Mr. Medalie's sug-

gestion that in the southern district of New York they do not
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permit counsel to particlipate in examination.

The Chairman. That is an exception.

Mr. Wechsler. Well, maybe they should. What i1s the
situation on that point? The rules may be changed if there
is a reason for it.

Mr. Holtzoff. I wonder if it is not a matter that could
be left in the discretion of the court?

Mr, Youngquist. It 1s here.

Mr. Seasongood. No, 1t should not be.

Mr. Dean. Suppose the judge says, "You may not ask any
questions,” and he has not given a decent examination. I tﬂink
there is a lot to be said for letting counsel go into the
qualifications of the jJurors.

Mr. Medalie. Of course, this is what you have.

Mr. Robinson. It says, "as it deems proper," line 7.
That modifies "shall,"” does 1t not?

Mr. Medalie. All this to do sbout exsmining jurors arises
out of what in some places is a terrible scandal. Now, in our
state courts in criminal cases, this last one, the Solomon
Mullens case, bribery of public officials, the judge allowed
four days for the examination of jurors. Well, that 1s
scandalous.

Some of our best judges in criminal cases in the state
courts have allowed a tremendous amount of time for the
examination of prospective jurors, and what 1s done really 1s
not to inguire as to their qualifications or simply simple
prejudices but really to harsngue them and debate with them
end argue with them as to how they would vote under certain

conditions.
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Mr. Longsdorf. And insult them.

Mr. Nedalie. Supposedly for the purpose of finding out
whether they have prejudices. Now, as g matter of fact there
never was any original right to examine Jurors, and nowhere
in any statute, unless in particular statese-not in New York,
not under the federalw~-is there any right to examine Jurors.
The right that is really given is a right to 'try . a challenge
@ctually made for bias or other disqualification. And orig-
inglly you walked into the courtroom and you saw twelve people
in & box; and 1if you had peremptory challenges allowed you,
you would say, "I challenge number 2," end the other fellow
would say, "I challenge number Le" out they go. Others come
in. Ang if you had a challenge for cause you wrote it or, with
the permission of the court, stated it. And then you could
try the challenge usually by examining the juror on that 1issue,
stating the challenge as for bias or other disqualification.,

Now, there has developed out of that a habit of examining
Jurors in advance, and it hss developed, except when restrained
by a handful of Judges, into this scandal of arguing with
Jurors and browbeating them and asking them a lot of nonsense,

I think 1t was Taft who decided to do away with that in
the Federal courts if he could, and the rule has been adopted
in many districts that the judge shall examine the prospective
Jurors, and counsel have the opportunity to submit questions to
the judge which, if he thinks them pProper, he asks the jurors.

Now, on occasion, in important cases, the judge will turn
to counsel and say, "You gentlemen sre experienced, know the
limitations the court has in mind. Will Jou proceed to examine

the jurors?" And with that restriction the examinations are
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brief. After the court is through examining, if counsel have
not been accorded the opportunity to examine, additional ques-
tions will be suggested orally to the judge, facing the jurors,
and to get your answer, but this has cut down very materially
the time that it takes to impanel a jury.

The Chairmen. Mr. Medallie, I do not think that even exlsts
in eny place except New York City.

Mr. Seasongood. I was going to say, it does not take any
time with use.

Mr. Medalie. Well, it should not. I think it is out-
rageous, and it ought to be met either by rule or by the proper
exercise of judicial control in those examinations.

Mr. Youngquist. We have that here, Mr. Medaslie: "In the
latter event, the court may permit the defendant or his attorney
to supplement the examination by further inquiry as it deems
proper or shall itself submit to the prospective jurors such
additional questions,”" and so forthe

Mr., Medallie. I know, but what troubles the bar and those
who wish to conform to decent rules and who would not abuse the
right to examine jurors is that the court under this rule is not
compelled to allow the attorney even the briefest examination of
& Juror.

Mr. Seesongood. That 1s not the way it resads.

Mr. Medalie. I think that is how it reads.

Mr. Youngquist. Yes.

Mr. Dean. This first sentence here resds he "may."

Mr. Youngquist. "may" or "shall"?

Mr. Dean. Msy do one or the other.

Mr. Seasongood. It says may do one or the other. "In the
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latter event, the court shall permit the defendant or his
attorney or the attorney for the Government to supplement the
examination."

Mr. Dession. By such further inquiries as 1t deems ad-
visable. That might mean none.

Mr. Medalie. It is only a supplementary examination at
moste

Mr. Dean. The court has one of two choices, as I see 1t:
one, to examine the jurors, or, the other, to let the attorneys
do it.

Mr. Crene. No, but he mey do it himself and then permit
some additional questions by the attorney.

Mr. Dean. Suppose the attorney's original decision was
urging him to do it himself.

Mr. Crane. Well, then after he gets through he may, I
take it-=gnd that is the practice--permit other questions that
are suggested by the lawyer and elther put those questions hime-
self or permit the lawyer to put them. Over in the southem
district T think they do permit other questiocns. Judge Byers,
who was trying that conspiracy case, does 1t all himself; he
will not let anybody. Some of the other judges, when they get
through, as you suggest, say, “Would you like to ask some ques-
tions?" You ask them or the judge asks them.

Mr. Youngquist. Very little of it.

Mr. Medalie. Very little of 1it.

Mr. Crane. Very little, but I suppose that 1s covered
here.

Mr. Youngquiste That is exactly what this provides.

Mr. Crane. I think so.
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Mre. Crane. I think so,

Mr. Medalie, Well, of course you have no alternative.

"In the latter evdnt,"-»that is, after the court itself conducts
the examination-='"the court shall permit the defendant"~=and so
forthe="to Supplement the examination . . , opr shall itself sube
mit to the prospective jurors such additional questions of the
parties or their attorneys as it deems proper.”

Mr. Youngquist. Thst is right.

Mr. Medalie. In other words, under the rule as at present
drawn, if the court chooses, counsel Just does not open his
mouth in the impaneling of the Jurors except to suggest some~
thing to the Judge, if we want it that way. I have been sble
to get along, and I have tried Some pretty long cases, and I
have been reasonably satisfied with the kind of jury I got under
that condition, but I think many lawyers just do not like it.

Mr. Crane. I think it is & pretty good thing as it is.

The Chairmen. As a matter of fact, I am told that the
district judges follow very largely the practice in the state
courts, and if the state court system is working so a Jury can
be drawn within a half hour, they let counsel &0 shead and ask
the questions.

Mr. Medalie. Not in the Southern district of New York, and
materially not in the eastern district of New York.

The Chairmen. I know; that is an exceptional situation.

I was surprised by the great difference in the extent of the
Judges! questioning. For éxample, I was complaining one day to
Judge Orie Phillips that in a civil case I had only three
chsllenges, and he quite vehemently sald, "That is ample."

I said, "I csnnot see that."
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He then developed in a discussion that in the Tenth Circuit
when the judge questions a jury he not only asks them general
questibns such as, "Do you know the plaintiff or the defendant?"
but, having a 1list of witnesses, asks them if they know any of
the witnesses who are going to be called. So when he is through
there is really very little; and if they answer they do know
them he excuses them. So when he 1s through with that kind of
thoroughgoing talking to the whole jury you rarely have a need
for more than three challenges; but 1f the judge in his examina-
tion only asks judiclal and superficial questions, three
challenges may be utterly inadequate.

Now, where there 1s such a varisnce I do not see how you
cen do anything better than set up some genersl rule like this
and trust that the judge will conform himself to the necessity
of the practice as he finds it in his districte. This rule was
made on the civil side to bring New York into line.

Mr. Crane. The abuses there were terrible.

The Cheirman. And still are in the state courts, as I
understand it.

Mre Medslie. 1In criminal caeses. They are terrible.

The Chairman. Well, to some extent in civil cases.

Mr. Medslie. Now, that does not mean that you ought to go
to the other extreme. The bar is willing to conform to anything
within reason, without being pushed to this extreme where
nothing may be asked.

Mr. Longsdorf. Mr. Chairman, may I add for your informa=
tion, I attended the Ninth Circuit Conference, on which one
whole day was spent in di scussing proposed rules, and we should

have had a transcript of that, but for some reason they did not
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get 1t; 1t was supposed to have been filed with Mr. Chandler's
office, but it does not &ppear to be there.

Now, there was a considerable amount of discussion on this
very subject. All I can do is sum it up. The district judges
of the Ninth Circuit were nearly all there, and they were in
agreement that the judge should conduet the examination of the
Jurors and allow counsel to ask questions, the Judge approving
them. I know that the same practice 1s followed in the state
courts in California, and I know the abuses were terrific before
it was passed.

Mr. Seasongood. Mr. Chairman, I move to strike out in lines
{ to 9 the words "or shall 1tself submit to the préspective
Jurors such additional questions as 1t deems proper."

Mr. Dean. I second that motion.

Mr. Seasongood. I feel, Mr. Chairmen, that the right to
sk a juror questions yourself is a valusble right. I have seen
it happen in a number of cases where you ask a general question
to all the jurors, "Do You know the defendant?" They do not say
& worde On the other hand, 1f you look them in the eye and say,
"Do you know them?" or any other similar question, they some=
times say they do; and in the ordinary cases, certainly where T
have practiced, the impaneling of a Jury 18 not a long process,
because if a lawyer has any sense he does not ask any more ques-
tions than he has to, because he is very apt to get their 111l
will,

I think in the interest of expedition it is very poorly
served and used if it prevents your ascertaining=--and certainly
in a criminal casew-if g juror has any particular prejudice,

which you can find out by looking at him when he anawers youe
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Now, the court can limit that; you may not ask or may not go to
extremes, but let the court clear the way &s much as possible
by asking a few géneral questions, and then let the counsel have
reasonsable opportunity to ask questions themselves, and the
court can control it, certainly, if that thing is abused.

Mr. Youngquist. I think that would answer the proposed
rule entirely.

Mr. Seasbngood. Well, it i3 the Practice,

Mr. Youngquist. Because even when the attorneys themselves
make the examination the court may limit the inquiry as it deems
proper, in the language used in 1ine T« He has that right now
to 1imit 1t; and if the motion is carried he may do one of two
things: he may permit the attorneys to conduct the whole examina-
tion or he may make an examination himself and then turn the
attorneys loose. His only control over the attorneys is to
limit the inquiry to such questions as he deems proper. Well,
he has got that very right, even though he does not impose him~
self at all. So that if wWo are to have anything with regard to
that I think we must keep the entire provision as it is,

b% fls I spent one solid week in examination of jurors in the
o state court in Minnesota.
cl6

Mr. Crane, Well, when I got a jury in the Thornton
Jenkins Hains case T was criticized because we got the jury
in a murder in the first degree case, with 60 reporters
bresent and I do not know how many jurors called, in a day
and a half, and I dig it by sitting late at night until I

tired the attorney for the defendant out, They were drastie

measures and of course might have been sut ject to €rror, but

they used to take two ang three weeks. The Thaw case was g
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different case, and so are other cases in cur state, which
ought to make a shame at the trilals, and this perhaps goes
too far, but it does correct an abuse. That 1s very very
necessary, and as long as the judge has got discretion I should
think we ought to permit him to ask the questions. That is all
we could expect.

Mr. Seasongood. If he has discretion he may say, "I am
not going to let the counsel ask any questions at all.”

Mr. Crane. They do it now. I think Judge Byers did
that.

Mr. Glueck. Well, then substitute "and" for "or" irf
that is your fears: I mean, that he may not lct counsel do
it at all.

Mr. Medalie. Now, you have another situatlon here.
This is a provision for the examination of jurors, and your
orovision for challenges docs nct say a word about challenge
for cause. Now, 1 assume a provision can be made for that and
for the trial of those challenges., No judge is in & position
to try a challenge interposed by counsel on either side and
ask the proper questions, and ycu cannot provide that in
advance. Now, in challenges for cause I think a lawyer ought >
to have & right to try that challenge. /

Mr. Holtzoff. Does that often arise? !

Mr. Youngquist. Who ought to have the right?

Mr, Medalle. The lawyer who interposes the challenge
for cause,

Mr. Dean. He certainly ought to be able to ask the
questions.

The Chairmen. Well, he is the only one who effectlvely
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can c¢o 1t.

Mr. Medalle. Yes. DNow, there is no provision here for
elther challenges for cause and no provision of course, for
that reason, for the trial of a challenge by questions by
counsel or cross-examination by the other,

Mr. Heltzoff. Well, actually does that frequently arise,
that you have challenges for cause?

Mr. Youngquist. For cause, yes.

Mr. Medalle. ©Now, what really happens is this. The
reagon why these long examinations take place is for the
furposc of finding, if you can, a basis for a challenge for
cause. osomctimes 1t appears that there is o basis for 1it.
Then you inquire further. If it should appear by the questions
of & judge or, If he allows it, by the questions of counsel,
that there (s a basls for a challenge for cause or for further
inguiry to determine whether there i any such basis, counsel
ought to be perm.tted to ask those questions and press it.

The Chalrman. Is it not & further fact, Mr. Medalie, that
one recason that those objectlons are not pressed in court is
that not one lawyer in twenty knows how to conduct such an
examination of a juror?

Mr. Medalle. That is true. DMost lawyers do not know how
to conduct those examinestions.

no question about that--any more than

[74]

Mr. Crane., There i

ey

they know how to croos-cxenlne them,
e, Youngguist., Well, I was ceauming that there would
be provision for challenges for cause scuewhere.
& O

hr. ledalie. Now, therve I: another thing in here, if I

can mention thet.
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in the civll rules. I wean I think if it is not here we are

[ amad

golng to have a 1ot of lawyers over in Congress looklng for 1it.
AMr. Desslon. I do not see why they should not be.
Do you?

Mr. Youngqulst. They cught to be.

Mr, Zeasongood, I think they ought to be automatically,
because 1f elther party requests 1t he Is at & little dio-
advantage scmetimes. UWhy should they not be sworn automatically
on the volr dire?

Mr., Youngquist. Well, was it intended by the civil rules
that both should be prohibited?

The Chairmen. No,

e, Seasongood. Qur state prachtice 1s that they are only
sworn on a volr dive if the person requegts that they Te sworn.
Otherwise they are not. '

Mr. Holtzoff. Not evérywhere.

Mr. Seesongood. No. I am just mentioning what the Ohio
practice 1la,

Ir. Youngquist., In our state they are sworn as & matter of
course, It may be that the practice is so well established that

~

they thought it not necessary to set theat forth in the rules.

Mr. Zeascongood. No, it lg not,

Mr. Youngquist., I think we ought to put it in.

Mr., Robinson. All right.

Mr, Desslon. It is done in a great many districts now
sutomatically. I think we ought to do it. We do not want

perjury there any more then anywhere else.,

v

Mr. Robinson. Ig that in Chio they are not sworn?
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Wr. Seasongocd. They are not sworn unless somebody asks
for 1t. rThe state statute says that elther party may ask that
the jurors be sworn touching their qualifications,

Mr. Desslon. That brings up another point. I do not
think any attorney should have to reques£ such a thing in the
presence of the Jjury.

Mr. Seasongood. Well, that is what I was going to say,
that it should be automatic.

ir, Youngguist. Yes, 1Lt should be.

Mr. Seasongood. nRrather than having to have them request
it. It does not take a minute,

Mr. Younggquist, It may be very important.

Mr, Seasongood, Yes, I think so,

Mr. Dessicn. Well, one other point on thet, Mr. Chairman:
When the challenges for cause are taken care of I think we
ought to make sure that those challenges do not haveto be
made in the presence of the jury. I do not know how often
that is done.

Mr. Medalie. They always are.

Mr., Younggquist, Yes.

Mr. Dession. Well, I have been in some courts where they
did not have to do 1t in the presence of the Jjury.

Mr, Medalie. Really?

hr. Dession. I think this is a great deal better. There
is & stated penalty on méking one, 1f you read 1it.

Mr. Medalie. Very rarely is a juror challenged for cause
if there are no peremptory challenges left.

The Chairman. Not only because of the effect on the

individual juror but the effect on your whole group.
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Mr. Dession, Why should it not always be in chambers or
the library?

Mr. Seasongood. Except that you have to send the jury
out and bring them back again, and all that.

Mr., Holtzoff. Should not that be left to the discretion
of the Judge, In local practice?

Mr. Seasongocd. Golng in and out a number of times,

Mr, Robinson. Parading.

The Chairman. They are often challenged that way, are
they?

Mr. Seasongzocd. Sir?

Mr, Holtzoff. I think challenges for cause are very
rare, anyway.

Mr, Medalie. ©No, 1t develops that there 1s something
about the juror, his connection with & witness, his connection
with some-~--

Mr. Holtzoff. (Interposing) Yes, but you generally excuse
him by consent under those circumstances.

Mr. Dession. Well, there is another advantage of doing 1t
outside the jury's presence, I think. You can go ahead and
get a more full and thorough discussion of the juror, 1If you
are awake.

Mr. Medalie. 7You step up to the bench, and the stenographer
comes over and begins recording what you are whispering to the
Judge.

Mr., Seasongood. I think that is horrible. I think all
that kind of stuff creates the worst impression on the ordinsary
person, to have everybody go up and have that hush, hush, hush

around with the judge. They think you are fixing up something
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in the trial. I think that whole business ought to be abolished,.

Mr. Youngquist. In our state you Interpose the challenge
for cause openly in the presence of all the jurors and then go
on with the examination to establish the cause.

Mr. Medalie. You mean you challenge them before you have
cause?

Mr., Youngquist. No,

Mr. Medalie. But you challenge them for cause?

Mr. Youngquist. We permit the preliminary examination
for the purpose of determining whether there might be grounds
for the challenge for cause, and then we Interpose the challenge
for cause and elther submit the challenge on the answers that
have already been given or ask further questions,

Mr. Medalie. Well, that 1s the draft rule in New York
and other states.

Mr. Youngquist. But we were somewhat puzzled about the
absence of provision for challenge for cause in the civil rules,
which these follow.

Mr. Holtzoff. Well, maybe you ought to have & separate
paragraph,

The Chairman. Well, we have agreed on that.

Mr. Medalie. Yes.

The Chairman. That we are going to cover challenges for
cause and examination of the jurors dn the voir dire. /

Mr, Holtzoff. I should like to ask a question about the
sentence beginning on line 9, That is not in the clvil rule?

Mr, Robinson. That is right.

Mr. Holtzoff. ©Now, beginning on line 14 you provide for

the removal from the jury at any time if it appears that the
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juror has made & false or misleading answer.

Mr. Robinson. Yes.

Mr, Holtzoff. Now, what puzzles me 1s, What effect will
that have upon a plea of former jeopardy in case you try--

Mr. Medalie. (Interposing) Contempt?

Mr. Holtzoff. No, no. In case you try the dgfendant
again, that would result in a mistrial, would it not?

Mr. Medalle. No. If the defendant asks for a mistrial,
there is of course no jeopardy. If during the course of the
trial it appears that the juror should not sit, you ask that
he be thrown out and consent to go on with 11 jurors, and
everything is all right.

Mr. Youngquist. If you do not consent and 1f the govern-
ment asks that he be thrown out--

Mr. Medalie. Yes, the defendant must consent.

Mr. Holtzoff. But it does not say that.

Mr. Younggquist. And the defendant does not consent.

Mr. Holtzoff. That i1s what bothers me. It does not say
"4ith the consent of the parties.”

Mr. Youngquist. You are stuck with a juror who has glven

a false answer.

Mr. Medalie. Yes. Well, to begin with, I do not think
that sentence 18 necessary.

Mr. Crane. Neither do I.

Mr. Medalie. I think that the courts have power to punish
anybody who misleads the court.

Mr. Crane. Inherent pover.

Mr. Medalie. Now, we had that in the Knapp case. When
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that juror gave a false answer we did not find out until the
jury disagreed, and found that he was interested in the case.

Mr. Crane. Surely,

Mr., Medalie. And Steve Callahan punished him for con-
tempt.

Mr. Youngquist. And there is no question about that.

We do not need it. What bothers me is that in case the juror
is subject to removal from the jury it leaves you with 11
© jurors.

Mr. Holtzoff. That is what bothers me, too.

Mr, Medalie. All right. Now,--

Mr. Youngquist. (Interposing) I do not think that ought
to be done.

Mr. Robinson. Thetsection provides for alternate jurors,
you know.

Mr. Medalie. You do not always have alternate jurors.,

Mr. Holtzoff., Yes, but that is only in big and long
trials.

Mr. Medalie. But now look. Let us get this: The defendant
1s on trial with a jury of 12 and no alternates, and the trial
has been going two or three days or two or three weeks. He
discovers that there is a man on the jury who swore to get him
and in answer to questions said nothing about it. Now, suppose
you do not have a mistrial. You go ahead and get a conviction.
That conviction ought not to stand. I think you will agree
wlith that, will you not?

Mr. Holtzoff. Yes. But take the reverse gituation.

Mr. Medalie. 30 what is the harm of kicking him off and

getting & mistrial?
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Mr. Youngquist, This rule,

Mr. Holtzorr, I am bothereqd about the reverse sltuation,

Mr, Medalie,

Mr, Youngquist, Yes,

Mr. Holtzorff, Suppose the United States Attorney discovers
a juror who gave falseanswers that are prejudicial to the

government ¢

Mr. Seasongood. Yes,

Mr., Holtzofr, Now, under this that juror can be removed.

Mr. Medalie, Yes,

Mr. Holtzofr, Now, I am wondering what effect that would

have on g Plea of former Jeopardy if that is truye,

Mr. Medalie, There has been g Jjeopardy;

there is not the
slightest doubt about it,

The district attorney is stuck. He

Mr. Holtzofr, Then shoulg not this Sentence be modified?

The Chairman, Would not the court have to declare g

mlistrigle

Mr. Medalie, No; you cannot declare g mistrial w

i1thout
the consent of the defendant .

Mr. Crane. vou cmnever try him again,

Mr. Medalie, T think the solution of the whole business
1s to leave that sentence out ang let the ordinary law take its
course,

Mr, Youngquist., I second the motion.

Mr. Robinson. Let me agk about the Minneapolis case 1in
this connection, the Foshay cage, you recall.
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Mr. Youngquist. Yes, I was thinking of that, There s
juror, a woman, was called as a juror. She testified she did
not know the defendant, whereas in fact she had worked as a
stenographer for him., That was discovered after the trial was
over. I think there wags an acquittal or a disagreement. She
was prosecuted for contempt of court. I de not remember whether
theproceeding was pushed to g conclusion, but it was concluded
by the very unfortunate cilrcumstance of this wife and her
husband and twochildren placing themselves in a closed car,
putting a hose on the exhaust bipe, and committing gquadruple
suicide,

Mr. Holtzoff. That case went to the Supreme Court.,

t?

rn.h

lr., Youngquist. Dig

Lir. Holtzoff. And the conviction for contempt wes upheld.

Mr. Robinson. Yes, her conviction was upheld, but the
casc was lost. She held out, you know, not to convict.

Mr. Wechsler, There was a disagreement,

Mr. Cranc. C. C. A. reports it a2z a conviction.

Mr. Wechsler. There was g disagreement, and then there
wag & second trisl end a conviction.

Iir. Crane. Yes.

Mr. Robinscn. The sccond trisal yeu are talking about. The
first trial they lost cut on; she was the one juror who held
out.

r. Youngquist. Yes,

Mr. Robinson. Now, then, suppose the counsel for the
state or the defendant find out that there ic a juror who has
mede misstatements there. Is there nething for counsel to do

-

except just wait until the Jury disagrees?
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2ll the defondants together have the came nunper of challenzes,
and I thinls tret centence sheulsd he clarified, T &
LTt 18 inbended Lo mearn,

b, Medalle, 1o Jou nave & Juzen defendancs, and 3ome of

lhem do nob like some ol the res¢, Lneip cnallenges sre Jolng

b

-
o
.

or bou
lr. Roblason., Yes. 1he sugpesied faeNUWENL there would

—_ |
7
{
i

be In linc 1 » VU Loe dcienGant o delendancs

Mio Hoelvzoli, Yeu,

M. Rubinson., O Lo nis our Lhe L altuineys,
Mive lcdalie. well, aouw, ithal lg Ve leason why the

disparity in cutlienges vugil SR808ps Lo Le malntalined. Now,

LR, .

+4 it is a wvingie delvncant I am willine GO agiec onub Lie

C(

Wwuld ve the same ol eacn

[
Pol

namber ol LOIeNpPLOLY challe enges

|
<

side; bul if Jou hsve 4 nuuber of derendanss, varelicularly

Wile I'e Ve are ropresealed by dilfervent counsel, 4 thinu that
Justice BUZgests vhal they have gome exire challenges,

Lir, Rovinson. Well, now, now many, ke, Medsliey Ghat
ls 4 practical Yuesiion,

lr. Medalie., 8ix to ten 145 been a werkable thing; we
nave been working under (hat [op ycars.

My . Holtgzolf. Well, maybe we coul ¢ keey that where there

& more {han one Gelendant.

pee

Me. Medalie, Yes, 1 think that would be fair encugh.

“ ]

Me, Holtzorr. Frovided where bhere iw one defsendani Lie

[®]

aunper snall be the same ,

M. Medalie, vyes, AnG alzo provide tlhat ciiallenges ore

Joint snd not several where there ig more thian one defendant,
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only three cuallcnges,
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Mr. Youngguizb., e, Medallie, would not the Possible

causes of peremctory challer go8 Ly the government be multi-

vlled by the nuuber of Gelendants--fricnds, acquaintencssni,.,

ll tslcht

8hiyp, and

]

relatio

o

Mr, Holtzoff. fThoge challenges would be Fop cause, would

they not?
Mr. Youngquist. No.
Mr. Medalle. That is mathenatical rether than real, is
It not? 7The government has Just one cause.

.

that that objection will pe

Q.a

e

,-0

Mr. Roblnson. I sm satisf

raised whenever these rules come up for considerstion at war

committee mestings or in Congress or elsewhere. Therelore I

think thls committee should do something about Lt.

Mr. Crane., What? Give the government the number of
challenges of each defendant?

Mr. Holtzoff. No.

Mr. Robinson. If there are piurel defendants.

Mr. Holtzoff. Not under Lhe Federal rule.
hr. Crane. Oh, yes, I agree with MNr. Medealie.

lr. Holtzoff. In the light of the reporter's remarks, I
willl bring this matter to & head. I move that this rule be
modilfied so as (o provide that in cases where there is one
delendant the government and the defendant shall have the S&me
nuwoer of challenges,

Mr. Mecalie. I would suggest the winimum, not the



[@aY
=S
i

maximwum: six instead of ten.,
Mr. Youngquist. In felony cases?
Mr., Medalie, Yes.
Mr. Youngguist. Misdemeancrs?
Mr, Medallie. Wnat$

Mr. Youngquist, Capitael?!

Q.

kr. Medalie. I know. Then you coul disguise the limit

in capitsal offenses, and you out the limit at 20, That is all

Hr, Holtzoff, And that In those cases where there is more
than one defendant the humber thd now prevails siiall continue;
would that not be all right?

Mr. Medalie. That is six and ten, yes.

lir. Holtzofl'. TvYes.

Mr. Robinson. Now, how is that? If more than one--

.

Mr. Holtzoff. [ am not trylng to phrase the eéxsact wording.

lr. Robinson. I know, but--

The Chairman. 8ix tLo six for one defendant; six to ten
where more than one, and in capital casesg--

Mr. Medalie. Capital and treason, 20 to a side.

Mr., Dean, Misdemeanors, three sang three,

ir. Robinson. What?

Mr. Dean, Misdemeanors, three ang three,

Mr., Holtzoff., Yes,

Mr. Medalie. Well, that is mlsdemeanors not in the vay
in which it is defined in somwe of our statutes. Some of our
migdemeanors carry three- and five-year offenses.

Mr. Holtzofr, Embezzlement from s bank is s mlademeanor .

Mr., Medalie. Is a mlscemeanor. Thet 1s & five-year
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offense.  You mean cases where the Punishment is not in
€xXcess of one year?
Mr. Dean. That igs right.
Mr. Medalie., pr, Robinson?
Mr. Robinscn. What ig that?
Mr, Medalie, Misdemeanor in the sense that the bpunishment
Is not in excess of one year and g fine®
Mr. Robinson, Yes, That is the federal rule,
kr. Medalie. TIs 1t®
20 Mr. Dean. Now Jou are golng to leave it, In the case of
& single defendant in the action, three for the Single defendant
and three fcr the government ?
The Chairmen. Isn't that too 1ittle?
Mr. Dean, I think it is.
Mr. Robinson. That ig In & misdemeanor case,
The Chalrmen. Yes. I mean, after all, being sent to
Jjail for a year is not a light thing.
Mr. Robinson. Now we are amending the federal statute, of
course, of 1¢11.
Owens Mr. Dean. We are dolng that alsc in this draft.
I'ls

345pm
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Mr. Orfield. Do you have challenge for cause?

Mr. Medalie. You do not get many challenges for cause
that are ever sustained.

Mr. Youngqulst., One reason for the delay in the state
courts in examination is that there are quite a number.

Mr. Dean. Not on peremptories.

Mr. Crane., No, they put the juror in the witness box
and keep him there for hours. Challenges never cause any
trouble.

Mr. Robinson. They do in some states.

Mr. Holtzoff. Theycause a great deal of trouble in ‘o
state courts.

Mr. Medalie. What about where you have several defendants?

Fr. Holtzoff. Yes.

Mr. Medalie. If you have 15 defendants you have 20
challenges?

Mr. Holtzoff. Yes.

Mr. Medalie. That 1s terrible.

Mr. Dean. I wonder if there 1s any way in which we can
take care of that difficulty where jyou have several defendants.
It certainly is a mess. I do not think there ls any way that
we can touch it.

Mr. Medalie. What about misdemeanors?

The Chairman. Six aplece. \\

Mr. Medalie. Six and slx even with plural defendants?

The Chairman. Yes.

Mr. Medalie. There are few such cases ever tried. Most
of the mlsdemeanors arc like the food and drugs and migratory

bird cases,
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The Chairmen. Any other point on sectlon (&)? >
(There was no response.)

The Chalrman. Let us take up (b), alternate jurors.

Mr. Medalie. There has been a change made in the
alternate juror statute. The statute provides that alternate
jurors stay in untll the jury retires to deliberate. You have
i1t here untll the jury returns with its verdict.

Mr, Robinson., Yes.

Mr. Medalie. This is your problem: the jury retires and
deliberates. Let us say it is out 12 hours. One of them gets
sick or dles. Should you call back the alternate juror Into
these deliberations and start at the end instead of at the
beginning?

The Chairmen. I think you remember the case in which the
Mayor and the Commlssloners of Newark were tried and which lasted
some time and after the jury retired and was locked up for 15
hours one juror developed an acute appendix. There were alter-
nate jurors available.

Mp. Medalie. Let us see what you would do with the
alternate. Twelve jurors have retired and are locked up. That
means you sequester the alternate., They stay until the con-
clusion.

Mr. Holtzoff. Yes.,

Mr. Medalie. That is simply boring to the two alternates.

Mr. Youngquist. If one of the jurors in the jury room
dies, then you bring in the alternate?

Mr. Dean. The judge can do it, and then the juror takes

up the deliberations from that point on, but he has missed the
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early discussion.

Mr. Robinson. He 18 in the custody of the marshal.

Mr. Dean. Would you not have a serious constitutional
question there?

Mr. Robinson. The judge would decide it.

Mr. Dean. It seems to me that if you take the alternate
into the jury rocom when you have 12 men then you have more than
the 12 because you have a jury of 14 men or 12 men being
Influenced by the presence of two people who should not be
in there. On the other hand, if you sequester them and bring
one of them in later because of an accident or something he
has then missed the early delt eration.

Mr. Medalle. He has not been present for the whole
trial.

Mr. Robinson. Don't you think the decisions on the
constitutionality of these alternate juror statutes are
sufficient to take care of that?

Mr. Medalie. Do you have any cases which deal with that
situation?

Mr. Robinson. Just the broad language.

Mr. Dean. Well, it is a technical objection.

The Chairman. There is one case in Mr. Orfield's state
where there was a labor leader on the jury. He convinced them
that the jury should organize and get together and elect him
chairman. Then they had a secretary and then they agreed that
the American principle of majority should rule, and as long as
they got seven they were ready for a verdict. Then you would

be in trouble.

Mr. Dean. The reason that I say that the cases to which
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he refers there are not applicable is because the alternate
Juror statute is really making for a jury of 14 men rather
than a jury of 12 men. The answer of the courts 1s that there
are just 12 people; it is true that you have two people inside
the courtroom, but they are not particlipating in the delibera-
tions and when they go into the jury room for deliberations
then you have only 12 men. That is what I understand is the
reply of the courts to the attack upon the alternate juror
statute.

Here, however, you introduce a different thing.

Mr. Robinson. I would like to go still further into that
law, but I might say this as a matter of personal conviction,
that I have been thinking about this for many years., I hap-
pened to be on the committee appohted by the federal judge in
Indianapolls to consider the civil rules and this was recom-
mended. The reason why it was suggested that the alternate
stay when the jury begins deliberations is because that may
be a time when they are needed, but I do think that it is s
good plan to consider the constitutional question also.,

Mr. Dean. Has any case ever decided the validity of the
statute involving the constitution where an slternate juror was
in?

Mr. Robinson. No, but I think the language of the deci-
sions is suffilcient, at least some of the decisions.

Mr. Dean., It may be.

Mr. Medalie. You have thls situation in the event that
you have two alternate jurors who do not go in. If you start
with 12 and they retire to deliberate and one gets sick or

dies, you have a mistrial. Now, the worst thing that could
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happen if we adopt the procedure that you have suggested is
that if this is unconstitutional you would have another trial.
I think that it is worth that risk.

Mr. Youngquist. That occurs go me in that connection,
that you would go through another trial. If you have an
alternate juror and send him into the jury room after one has
become sick or died, & verdict will be reached unless the jury
disagrees. The only thing that the alternate juror has missed
is some discussion. He has heard all the evidence and the
argument and all of the charge. He 1is as well fitted as any
of the other jurors to decide the case. It seems to me that
the fact that he has not been subjected for a time to the opinions
and argument of the other jurors does not work any injustice
eilther to the defendant or to the government.

Mr. Medalie. Are you arguing now for the constitutionality
of this procedure?

Mr., Youngquist. I think we should do it, in view of the
decisions,.

Mr. Medalie. That is what I suggested, and if they hold it
unconstitutional then we know that we cannot do it, but if they
hold that it is then we have done something that 1s useful.

The Chairman. We can cite cases which have been carried
along, because that has often happened and jurors got sick or
dled.

Any other discussion on this?

(There was no response.)

The Chairman, If not, we will take up Rule 48,
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RULE 48

Mr. Robinson. This refers to the Patton case, I think.

Mr. Glueck. 1Is there anything in here, Mr. Chairman, as
to what kind of materials the jury may have with them in the
jury room when they deliberate?

Mr. Medalie. You mean whether they can get the exhibits
when they want them?

Mr. Dean. Before we discuss this matter, may I ask a
question about the alternate jurors? Don't you change the
law with reference to the number of peremptory challenges?

My impresslon was that you had two challenges if you had two
alternate jurors.

Mr. Robinson. Line 33, 34, and 35 states it as follows:

"If one or two alternate jurors are called, each
party is entitled to one peremptory challenge inaddition
to those otherwise allowed by law."

Mr. Dean. If you have two alternate jurors shouldn't you
have two peremptory challenges?

Mr. Medalie. I think there is no trouble about getting
along wilth one challenge.

Mr. Dean. Is that the law now?

Mr. Medallie. Yes, It works all right now. No one has
objected to 1it.

Mr. Dean. I just wanted to know whether we are changing
the present law.

The Chairman., Is there any other question on Rule 489

Mr., Seasongood. Just the question of phraseology.

Mr. Longsdorf. There is a case where they waived the
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twelfth juror because of the Incapacity or death of him during
the trial., Is that sufficiently included in the language of
No. 487

Mr. Seasongood. That is what I was going to say.

Mr., Robinson., Are you thinking of the Patton case, where
a juror died?

Ir. Medalie. This sufficlently covers that.

Mr., Robinson. Yes.

Mr. Seasongood. The only question I have is "They may
stipulate that the jury shall consist of * *,"  That would
be in the future. I think that they "may" stipulate before
the trial or during the trial. Why keep the civil rule "shall'e

If 1t is not improved by 1t or if that is not the proper
thing, leave it out. They may stipulate that the jury shall
conslist of any number less than twelve.

Mr. Dean. Haven't we covered that in this matter we dis-
cussed this morning with respect to what the Patton case pro-
vided with reference to waiver?

Mr. Seasongocd. Is there any harm in saying "before or
at any time during the triel"?

Mr . Medalie. Say before or during the trial,

The Chairmen. We are only responsible for our part, but
In the one court this may cast a doubt on the eivil rules and
they may say, "What do you mean in the civil rules?” Unless
you have something definite, I do not think it would be wise,
do you?

Mr. Medalie. T understand thst without this rule that
may be stipulated in fedepal cases,

r. Holtzoff, Yes,



Mr. Medalis.

lation has this authorit

So if that stipulation 1is made, the stipu-

y of stating the law and does not

reduce in any way the extent of your prineiple,

Mr, Orfield,.

Why not go as far as the ¢ivil rules and

provide for a less than unanimous verdict?

Mr., Burke,

Mr. Orfield.

Mr. Glueck,

Mr. Orfield.

There is no Supreme Court case on that,

You could do it.
By stipulation?

Yes.

Mr, Waite., I am in favor of this rule but I would like to

volce my objection to the fact that these rules of criminal

procedure follow the rules in civll cases,

ar~ good,

Mr., Waite. I wmean in their order. If for instance in

Rule 39 is the »provision about waiver of a jury, tien you have

a lot of extraneous watter ana then Rule 48 in which you have

8 provision that a gingle juror may be waived. The logical

thing to do wonld bhe to rut 8ll the rules with respect to the

Jury together,

Mr, Robinson. I do not know Wit the reasm for this

order isg,.

Mr. Dean. I move we strilke out Rule 48 and incornorate \

E

vhatever is in it in Rule 38, 1

Mr. Write, Rule 399

Mr. Youngquist, WNo, 38, isn't 1t2
i
!
i

Yr. Roblnson. Ves, Rule 38, /

dn page 2. /

Holtzoff, T second the motion.
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The Chairman. All those in favor of the motion say aye}
(There was a chovus of ayes.)

The Chairman. Those opposed.
(There was no response.)

The Chairman., It is carried,

br. Medalie. Are we going Lo make a provision for what

the jury may take into the jury room with them in the way of

exhibits?
My, Glneeck, What is the present federal law on that?
Mr. Foltzoff. It is in the discretion of the court.
Mr, Youngquist., I think it is safer to leave it there,

The Chairman, Ts it customary to take the exhibits in?
r. Medalie., If the jurors ask.

¥y, Crane. You have to have consaent of the court,

Fr. Medalie, That is the usual thing. Counsel are

consulted, but I do not know why they are congulted,

My, Holtzofl T have neard of sowe cases of some requests

\,/J

ayear

My, Crene, I do not think that the indlctment

aubmibted to them,

11 Praud cases wheve
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Mr. Glusck., 1 we Lave a ruie on that I shiould like oo

Suggest thls one whether lbe Jjury should be permitied Lo take
notes during tie course of the trial,

ir. Robinson, IU would De dGalp&lous.

Hr. Glusck. L1 GO0 0ot see whiy 1t 1s dangerous.

My, Robinson. 4what is the common law.

Me. Dean. LI jurors are allowed Lo take them they will

-

go along and tLake them for the firsl few days. Thau is iLhe

goverament's case. Then they gel Lired., Then they get in the

~ ~

Jury rcom and &ll they have with them are & [ew notes of bhe

government's wain wilnesses and lhey vring those out end dis-

CUuSs3 Llieil,

Lthie Chelrman, lsn't that taken care of vy the courts?

£

They could teke down the pertinent dales aad [figures as a

®

2 -

gulde to thelr recollcction and not let the jury do itv

KOOW .

cr

Mr. Dean, I don'

Mr, Medalie. 1 have not scen it.

IThe Cunalrman. That 1s done quite often in our state
courts when the trlals will last over a week; not any shorter,

Mr. Megalle. A very dlstingulshed prosecutor nit on the
device ol giving eaci: juror & pad and pencil.

Mr. Waite. In a case la which I sat which lasted five

.

weeks 1T I did not take any notes I would not know anything

about it except perhaps & few vare facts.
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Mr. Dean. ‘lhere 1s another possivllity. I mentioned
that other case facetiously, but you get a one-sided picture
from these notes. You have a situation where one person who
18 a good writer will take the noles and the others will ask
him, "What do you have on your slip?"

Well, he has got sumething, and they will take that., I
think there 1s & danger of giving a one-sided picture for what
is presgrved in the notes.

Mr. Waite. My point wasthat I would have a one-sided
plcture if I could not take notes.

Mr, Seasongood. The judge can take that into considera-
tlon and charge the jury that the notes are evidence and they
are not to be given too much weight. In a modern trial you
have a great wany issues and a great many facts to contend with.

Me. Youngquist. I think you would get into trouble.

Mr. Holtzoff. I do not think it shouldte mentioned in
the rules.

Mr. Medalie, It is one thing for the juror to taxe down
notes, but he does not get down a fair picture of the evidence.
I think we can lsave 1t alone.

The Chalrman. I know that in one case one juror spent
days taklng the judge in various positions and making carica-
tures of him and distributing them to his fellow jurors,

Mr. Dean. I suggest we leave it outl.

Mr. Medalle. I once asked a juror who spent quite some
time writing in a little book. This was after the trial, and
I asked him what he had taken down about the case, and he said
he did not take anything, but every timc he thought of scome-

thing that he wanted to do or to make some telephone call or
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something about some business matter that he would write it
down in the book. The attorneys were wondering what he was
doing.

Mr. Seascongood. There was a very famous case of a judge
who wrote quite industriously in a notebook. After the trial
it was found out that all he wrote in the notebook was just
"Patience, patlence, patience.”

May I ask with respect to 43 if you have adopted it as
it is.

The Cheirman. Substantially the same language.

Mr. Seasongood. I think that is the questlion Mr., Orfield
made. That goes to the point I made and that Mr, Orfield made.
That ls, doesn't that mean they may only stipulate in advance of
the trial, or may they stipulate at any time during the trial
where one juror diles or is slck that they may go on with less
than 127

The Chairmsn. Why not cover that in an instruction to
the reporter?

Mr. Seasongood. Well, that is in the civil rules.

Mr.Youngquist. It says that the parties may stipulate
that the jury will conslst of any number less than 12. In the
civil rules it states:

"Phat a verdlct or & finding of a stated majority

of the jurors shall be taken as the verdict or finding

of the jury."

Mr. Seasongood. I understand that Mr. Orfield raised the

question whether you could stipulate with a less number, If

you can stipulatc by complete waiver, why can't you stipulate
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for a less number than 12 and say that the verdict of those
shall constitute the verdict? Isn't it obvious that 1f you
can waive a jury entirely you can walve a part of a jury?

The Chalrmen. Is that possible in a criminal suit, for
a defendant to do that?

Mr. Dean. Yes, he did it in the Patton case ageinst the
United States.

Mr. Seasongood. That means that a stated majority of the
jurors shall be taken as the verdict.

Mr. Robinson. I would assume that if you start with 12
jurors you stipulate that seven will control? I do not think
that the Pstton case establishes that.

Mr. Holtzoff. That i1s the only authority for & unanimous
verdict of less than 12.

Mr. Dean. According to the Supreme Court a jury must
consist of 12 members,

Mr. Seasongood., If you can walve the whole, you céen
waive a part, or a vote of a part.

Mr. Robinson. Can you say that 1f a jury of 12 goes into
a jury room and then seven out of the 12 can control? Can you
say that thelr votes shall control?

Mr. Holtzoff. Isn't it an academic question, because no
defendant would ever stipulate to be bound by less than a
unanimous verdict?

Mr. Youngguist. He may get 1t by the grapevine that it
stands 7 to 5. He may want to avoid & long trial again and
get it over with and he may be willing to take that majority

verdlict.

Mr. Seasongood. He may flgure that it is better to take



658

bl

what happens than go through this thing again.
Mr. Orfield. I move we follow the é%gg%ar rule.
The Chalrmen. To include the last two lines of the
rule on the left-hand side of the page.
All those in favor of the motion say aye.
(There was a chorus of ayes.)
The Chairman. And those opposed.
(There was a chorus of noes.)
The Chairman. Let us have a show of hands from the ayes.
(There was a show of hands.)
The Chalrman. And from the noes.
(There was a show of hands.)
The Chairman. The motion 1s lost.

Rule 49.

RULE 49

Mr. Robinson. This 1s merely a test for your opinions as
to whether special verdicts and interrogatories are applicable
in criminal cases., That requires an sexpression of your feelings
about the matter.

Mr. Medalie. I move we strike this out.

Mr. Dean, I second it.

The Chairman., Is there any discussion on that?

Mr. Medalie. There 1s a state experience in New York. We
have a special verdict provision in our code of criminsl pro-
cedure, but that applies to a separate trial of an issue like
former jeopardy. The judge makes the verdict. You cannot
work it out.

The Chairman. That is your constitutlional difficulty.
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Mr. Medalie. I think so. It is not necessary, and 1
think it is much better to get a general verdict than a special
verdict. The jury has the responsibility for deciding a man's
guilt apart from the mechanical facts.

Mr. Glueck. What kind of verdict can you get other than
guilty or not gullty?

Mr. Medalie. You could say whether he had a pistol or
not and whether there was a bullet in 1t and if it struck the
defendant in the fourth rilb and gangrene set in and that he
died and that he knew it and intended it to happen and planned

i1t five weeks. That 1s a special verdlict. \\

\

The Chalrmen. Those in favor of the motion to strike it °

}
out say &aye. f
(There was a chorus of ayes.)
The Chairman. Those opposed.
(There were a number of noes.)
The Chalrman. Two noes. Let us hear argument.
Mr. Walte. I would llke to say that I think this procedure
for speclal verdicts 1s very desirable under certain conditions,
but not as a common thing, but only in certain circumstances.
Beginning with line 1%, this particular provision seems to
have cured a great defect in the pre-existing special verdict
procedures by taking care of aituations where some pre-issue
of fact has not been submitted to the jury. That was the
difficulty with the special verdlct procedure. Now that is
covered by this feature so there cannot be any defect in it,

and I think that is a good procedure .

Mr. Holtzoff. Why doesn't this special verdict deprive a
defendant of his right to a jury trial? He is entitled to have
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the jury say whether he is guilty or not and not merely make a
detailed finding of facts.

Mr. Wechsler. This procedure all comes back to the English
law and practice in having the jury return special verdicts.

It was the major way of reviewlng questions of law in criminal
cases. It seems to me to be a useful practice in cases where
the law is complex and where the general verdlct is not nearly
as helpful as a recitation of the facts and the rest of the
issues in the trial.

I do not think that anybody would want 1lts use to be
frequent, and I do not say that in its present form I would
approve of it entirely, but I do think that some notion of
reserving questions of law for appeal on review other than by
the general verdict 1s desirable.

Mr. Holtzoff. Don't you do that by a motlon for a dlrected
verdict in Rule 50%

Mr. Wechsler. No, you do not, because you do not get the
jury to resolve those issues. It may make all the difference
in the world if you put those lssues to the jury discreetly and
direct their attenfion to them. If you ask for & general verdlct
you see what happens.

Mr. Medalie. The court alone can without the consent of
counsel do that.

Mr. Robinson. I would like to get Professor Opfileld's
view on that.

Mr. Orficld. As I see 1t 1t developed historically in
taking the power from the jury. The jury had too much power.

That was one of the purposes in giving the power to the court.



bl

661

Mr. Wechsler. That is only one statement of the function,
Didn't it also serve to facllitate appeal. to a large number
of Jjudges at a time when there was no way to get that roview?

The Chairman. Aren't Jou speaking of a time when there
was no other way to get it?

Mr. Wechsler. I made the English point only to illustrate
this idea. I do not think the reagon forp 1ts development in
England, or the ma jor reason for its development, is &ppllicatble
to us, but in readling these English cases I have been imprecssed
by the way in which they proceeded to sharpen legal questions
for the considcration of the‘gourt IR Crown ca2scs. wetwtds

Mr. Medalie. What was the form of special verdict?

Mr. Wechsler. It is a recitaticn of facts,

Mr. Medalie, A recltation of factg?

Mr. Longsdorf. Ecch and every fact in a crime?

Mr. Wechsler, Yes.

Mr, Medalie. Today we have perfected methods for raising
any souncd legal qucstion in any criminal case,

Apart from the question you ralsed with respect to
indictment, any competent counsel with a handful of breparaed
requests for instructions can sharply raisc any issue relating
tc any criminal case. I am not talking about frivolous
requests for instructions. I am talking about the essential
coints of the case.

You cannot cite g single exception where s flat question
of law in any important phase of the case cannct be raised
that way.

Mr. Wechsler, You ralse a lot of legal questions today
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by questloning the sufficiency of the evidence to support a
perfectly legal conclusion.

Mr. Medalic. But you have a verdict.

Mr. Wechsler. You have a genecral verdict.

Mr. Medalie. Then you have s=t forth every fact in the

Mr. Wechsler. Therefore what you have to do and what the
courts must do is to cull the reccord to find if there 1is any
cubstantial evidence to sustailn your point.

lr. hedalie., Ycu must do that in any event for tie puar-
pose of determining whether the evidence sustains the verdict
Oor whether or not ihe judge should submit the case to the jury.

e lssue were discreetly subaltted

e

Mr. Wechzler, Bub if t©
o the jury, the jury mey find on that particular iscsue

othicr way, tut the taking of tie general vercict is to limit

]

1t and then you get this retrospective corbling o7 the record,

0T oA LI o e TR S P P

kr. dedalle, lIhey can iske a vsguest for a gocelal
instruciion,

, 3 v o~ =Y 3 a

lar. Wecheler. You sald yestzrday thet you had criminsl

M. Younggulat, Cn o stipuvlation,
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r. edalies, T ncver g

give my facts away as easily as Lhat,
There would bte no use in trylng cases. There are cortaln facts

.

that are stipulated; that iz, that a narticular document was
3igned by X or that B was to pay & certaln amount of money on

& certain day to C; or that the books of the corporabion dls-

e Y Y, I Cea 3 o oy = " . B
closed such &end such sn amount, snd thinee of thst aoris o1 Lhat
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8 comsany was iacorporabed on a csrtaln date ané that certain
persons were dlrvechocs of Lhe covporalion., They are usually
things that the sovevarsnt would probvably take two or bhao
bedioun daye Lo prove,

L. Welte. I think that vou ave not sexactly correct in

4-
5.

saying that under

B )

roised under cur 11

hel procedure gqueshlons

.

LN

na of proc I hsave mind Lhat a

special verdict is gometimes markedly more aceurase than a
gencral verdlct. In a case where the issue was complicate
and where Lhe emotional situsbion 13 oxburewm , & special verdict
wey Aelinitely protect a defendant against an emotional general
verdict on tho parl of the jury

Mr. Medalie. Well, I think if the jury 1s so influenced
by emotion then the form of the verdict may nob make nuch
difference.

Mr. wWeite. That ie not true. They wmay often find a
ceneral verdlct of pullty, but when thej are asked to find a
speclal thing and state particular Tacts they won't find facts

cont o the svi

IO YWy
R

My, Medalie.

(o)

cence.

not help that situatlion &o

This really docsg

L. Waite. We stould give the judge the power to
require it in situations where 1t lis degiratle. 1 would Liks

Lo sce the defendan

in cases where they want them.

€

the dilscretion o
rarely used.

Mr, Medalile.

the next two or three years.

©

t or the prosecutor have a speclsl verdict

I think 1t should be left to
he judge. I assume that 1t would be very

Lelt us see what may happen In the

Suppose we get intc thils war.



66k

Hh20

Suppose the sentiment begins to run high against the Vallandipg-

Iir, Write, Against whom?

Mr. Medalie. Agalnst the Vallandlghams, against the
dlsgenters, people who make speeches,

That is all they necd do to make sure these men are
taken care of, namely to submlt questions for speclal verdicts.
I may dislike Vallandighams, and they won't like them when that
1s a good reason for protecting them.

Kr. Waite. That 1s my point, thet if you leave it to the
jury on a general verdict that 1s what you will get, but if
you requirse findings of fact specifically, the jury will be
called upon to declde those facts more specifically so that you
will get a more proper verdlct than guillty just on emotion.

Mr. Crane. May I say a word here? This bears upon the
whole jury system., It 1s an outlet for the expression and
feelings of the American people which prevents us from
breaking out or breaking up. Suppose juriecs are not always
logical and thelr verdicts may be contrary tc the evidence, yet
we like the jJury system. You may go before a judge, and judges
are just, but the Jury system is an outlet and that is the
reason why we have the Jury system instead of the judge. The
judge 1e falr; he is just; he is trained to look at the facts
and make logical conclusicns and to weigh the evidence., Juries
may not do that, but the jury system ls a greatoutlet in America,.
We may find fault with it, and the prosecutor may find fault
with it, and we get abeclutely disgusted somctimses with the
stupidity of juries. The jury system is good sven with its

faults and becausc of its faults.
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Just to give an illustration, when I was prosecutor in
Kings County we had to enforce a liguor law, not the prohibition
law, but a law closing stores on Sunday and they had to close
at 12 o'clock. One Sunday a person went to a place where there
was & saloon and asked the man to opsn it up. It was closed
and he called to the owner to come down and open the place and
get hima bottle of brandy because his child had hcart trouble,
and the doctor sald he had to take it. Well, the good-hearted
Irishman went down and opened the saloon and gave him the
bottle of brandy, and he pald for 1t and went away.

The officer arrested him and we had an assistant prosecutor
try the case, and the jury came back and brought in a verdict
finding the officer guilty. (L-ughter.)

Now then, they had to say something; they just could not
stand there and not say anything. That just Lllustrates that
the jurles sometimes do things that are not loglcal and are
not perhaps right, but these things arise, neverthcless.

Of course, we have to prosecute and we have to carry out
these statutes. WVWe do the best we can and then leave it to the
jury. That is the reason why we have jurles, and I think it is
the jury which has been the bulwark of liberty sometimes in
splte of government,

I think that for that reason a verdict of guilty or not
gullty as the jury thinks best is about the best we can do. The
juries are taken from the people, and in most cases they know /
the people. //

The Cheirman., Do we adjourn now?

Mr, Crane. I was just warming up.

Mr. Medalle. Are we going on tomorrow?
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The Chairman. Yes.
Mr. Seasongood. How about Thursday?
The Chairman. I think we can tell tonight whether we
will finish tomorrow.
(Thereupon, at 4:35 o'clock P. m., & recess was

taken until 8 o'clock p. m. of the same day.)

- e o mr e e
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NIGHT SESSION R

The proceedings werse posumed at 8 o'clock p.m., &t the
expiration of the recess.

RULE 50

The Chairman. All right, gentlemen. Rule 50.

Mr. geasongood. Mr. Chairman, before we leave the ques-
tion of the jury., ought there be anything in the rules regard-
ing polling the jury?

The Chalrman. should there be anything regarding polling
the jury?

Mr. Medalis. 1 suppose thers could be. It is the most
futile thing i1 ever Saw.

The Chalrman. The only time I saw 1t do anything was once
vhen juror No. 5 sald, "Yes, Ve find him gullty because he is
a so-and—so.“ That is the only time I have ever heard any
variation, becausse he could not restraln himself.

But do you think it 1s worth anything?

Mr. geasongood. It is a right that 1s secured in our
state practice to any party.

The Chalrman. 1 suppose it is & thing that every judge
would do on request, without a doubt.

Mr. Youngquist. 1 think ve could safely leavzzzt to them.

Mr. Robinsol. it is a well-established commoqurocedure.

Mr. Longsdorf. How did it originate 1n the first place?

Mr.‘Youngquist. Some suspicious defendant, I suppose.

The Chairman. Wasdt it the object on the part of the
Crown to lay the basis of an action against & juror for having

reached an 1mpropnrverdict?

Mr. Longsdorf. 1 have a faint recollection 1t was some
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such occult as that.

The Chalrmaa. If it is worth anything I think we
should put it in.

Mr. Medalie. I was just looking through this very elabor-
ate New York Code of Criminal Procedure. 1 do not find any
provision in here for polling juries.

Mr. Youngquist. I am quite sure we have no such provision
in the Minnesota statutes, but it is common practice.

Mr. Crane. 1 suppose i1t means that a judge can ask each
juror if that is his verdict, 80 as to be sure they understand
what they have done.

Mr. Seasongood. Yes. Any party can ask if that is what
they say.

Mr. Crene. Yes. They ask if "phat is your verdict,”
and they take thelr answer to it, just to make sure it 1s
unanimous; but I should think it was in the power of the court
to find out if that was the verdict of all the jurors anyvay.

The Chairman. 1 see no objection to it if anybody thinks
it will be of any assistance.

Mr. Younggquist. Well, I should not'suppose there would
be any need of it, because if anyone wants a poll the judge
coertain would poll the jury.

The Chairman. The question which is up, gentlemen, is,
Shall we have a provision concerning polling the jury?

Mr. Seasongood. Well, let the reporter consider it and
ses if he thinks of any reason why it should be and if it 1is
contained in any of the state codes.

The Chairman. We will make a note for the reporter to 869

if it is a common procedure in the code.



Mp. Orfield. It i covered DY Section 336 in the American
Institute of Lav Code:

f11¢ any juror announces that the verdict as declared
by the foreman is not the verdict agreed on or that 1t
was not concurred in by the required number of jurors or
that he no longer concurs in it, the court shall cause
the jurors to be asked severally if it is thelr verdict.
If the required pumber answer in the affirmative, the
verdict shall then be entered of record and the jury
retired from cause. Iif the required number 4o not answer
in the affirmative, the court may direct them to re-
consider thelr yerdict. In any case the court may, on

its own motion and on motion of either party, poll the

jury.”

According to the commentary, some thing 1ike ten States
have that in their statutes.

Mpr. Holtzoff. Isn't that inherent?

Mr. Dean. Why do we need 8 rule to poll & jury?

The Chalirman. That is the question which has been raised.

Mr. geasongood. There is apparently no Federal statute
containing that, and they seem to have statutes in & number of
gtates. 1 do not know whether it 18 necessary.

The Chairman. Suppose Wo have a further check made on
that by the reporter.

Mr. Longsdorf. Mr. Chairman, I did not understand, when
we left here at the last session, whether Ruls 49 on special
verdicts wvas retained or discarded.

The Chairman. It was voted down, and then the chair
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asked Mr. Orfield and Mr. Wechsler to elaborate thelr views
for information.

You did not discuss that, did you, Mr. Waite?

Mr. Waite. I said a word. I do not know whether you
would call it discussing 1it.

The Chairman. I did not think you were in the negative on
that point.

Mr. Waite. Yes.

The Chairman. All right, then, Mr. Waite. Pardon me for
overlooking you.

Rule 50.

Mr. Robinson. The present Federal law has been changed
by a Supreme Court decision as recently as 1940. Mr. Strine
supplied me with this memorandum:

"Phe rules have been repeatedly stated that a
defendant waives a motion for & directed verdict made at
the close of the Government 's case by introducing evidence
in his behalf and failing to renew the motion at the close
of the entire case; that where no motion is made for &
directed verdict at the close of the whole case defendant
may not raise the sufficiency of the evidence after
verdict; and that in the absence of an exception the
denial of a motion for a directed verdict at close of
whole case may not be Q@Eﬁ?ﬁé%on appeal. The Circult
Court of Appeals for the Ninth Circuit announced and
followed these rules in Hemphill v. United States, 112
Fed. (2d) 505, and Sheridan V. United States, 112 Fed.
(2d) 503,(1940). But both of these cases were reversed

by the Supreme Court and remanded (per curiam) with
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directions Lo consider the gufficiency of the evidence to

support the yerdict."”

That was Hemphill, 61 Supreme court 729, and Sheridan,

61 Supreme Court 619.

In the gheridan case the Solicitor General confessed
error.

1t seems, then, that if the defendant moves for & directed
yerdict at the close of the evidence bY the Government and then
goes ahead, when the motion is overruled, offers his evidence,
and then fails to move for a directed verdict at the close, he
is not thereby cub off from the advantage that he otherwise
would get if he were to renev 1t.

Now, that is the rule. 1 do not knoV¥ what you consider
to be its relation to the new decision. 1 do not thinkK it
makes the rule unnecessary. 1 notlce 4t follows exactly the
civil rule on the subject.

Mr. Wechsler. Well, has the problem that aroseé in the
civil procedure and to which this rule vas addressed originally
in criminal cases, Yo wit, the prohlem of the motion for
direction constituting a walver of jury disposition, which 1s
really what 1t amounted to, come up? The old procedure was
that when the plaintiff and defendant poth moved for direction
there might be lost the opportunity to offer & defense. Now
the Government cannot move for & direction, and therefore 1
question whether this provision has any point in criminal
procedure.

Mr. Robinson. 1 think that 1s probably true.

Mr. Crane. That is my jdea. I 40 not see any necessity

for 1it.
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Mr. Holtzoff. Doesn't it have an office, becausé it goes
to a different point, Mr. Wechsler? Nanmely» whether bY moving
for & directed verdict at the end of the prosecution's case the
defendant walves the right to of fer evidence on his behalf.

Mr. Wechsler. Has it ever been suggested that he does?

The Chairman. That is the 1av in New Jersey.

Mr. Dean. In & criminal case?

The Chalrman. Yes.

Mr. Medalie. And applied by Federal judges in New Jersey
to criminal cases there.

Mr. Crane. If he moves for a directed yerdict at the end
of the People's casé, he cannot offer evidence.

The Chairman. He cannol offer evidence unless the court
grants permission, and it 1s within the sole discretion of the

court.

Mr. Medaslle. Did they ever get awvay with that in 8 Federal

case? ’

The Chalrman. Certainly. Judge éﬁiﬁﬁéﬁé dia 1it.

Mr. Medalile. 1 had an experiencé with him in 1920. He
said, "Of course, 1 deny your motion, but you may offer evidence
for the defense.”

The Chalirman. 1f he thought that the man was guilty and
it was Jjust a waste of the defendant‘'s time, he would deny the
motion.

Mr. Medalle. Did the Circuit Court of Appeals ever sustain
that?

The Chalirman. 1 do not knoW that it went up to it.

Mr. Dean. I noticed an approved form in one€ of the Circuit

Court of Appeals in vhich it appeared that the defendant prayed
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for leave to put on his case after making the motion. First
he asked for that leave and then asked the court to.direct the
verdict.

The Chairman. I believe that is the law in Delaware as
wvell.

Mr. Crane. If that is so, you had better have it 1n
there.

Mr. Wechsler. Should there be an additional provision
vhich incorporates the rule of the Hemphill case that the
motion need not be renewved at the end of the whole case, having
been made at the end of the prosecution's case?

My. Dean. Why should the motion be renewed?

Mr. Youngquist. You may have quite a different case at
the end of the defense. You may have a stronger case because
of the cross-examination of the Government.

Mr. Wechsler. I take it that the point of this provision
comes to this. At the end of the whole case, whether the
defendant makes a motion or not, the court 1is obliged to
determine that the evidence is sufficient to go to the jury.

Mr. Youngquist. But there is no motion.

Mr. Wechsler. Even in the absence of a motion. That 1s
the effect of these declsions.

Mr. Crane. I think so. I think it is entirely different
from & civilcase. If on the evidence there is no crime that
has been committed, why should the court say the lawyer walved
anything because he failed to meke a motion?

In a civil case they both move for a directed verdict,
the judge pronounces vhat he would do, and he decides the case.

Again, in a close case they use it in the courts and say
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The Chairman. 1 do not see hov they could forget to do
that any more than forget to put thelr neckties on.

Mr. Crene. gome of them do not have necktie;.

Mr. Medalle. In some cases the judges See€ to it that no
case goes to the jury if the evidence is insufficient. That 1is
the determination he is bound to meke in & criminal case, re-
gardless of whether formalities are mentioned with regard to
calling his attention tO anything. The only forrula you need
is, "1 move for & directed verdict on the ground that the Govern-
ment has feiled to prove the case charged in the indictment."
That is all you need.

The Chairman. True enough, put if you really want to vin
your motion, you &0 on to tell the Jjudge wherein the Government
failed to prove 118 case. If you just say that the average
judge 88Y8» "ge is going through that as & formula," Jjust like
some people 8O to church every gunday, but 1f a man puis up an
1mpassioned plea and explains vhere the vital link jn the chain
is missing,the judge 1s 1ikely to pay attention to him.

Mr. Medslie. Very often he says, "1 do not want to hear
eny argument. Let it go to the jury.” Judges have said it to
the best of counsel.

I do not think it is necessary to call the judge's atten-
tion to the insufficlency of evidence in & criminal case. Every-
body should assume that & judge hearing & criminal case is
following the evidence and that he knows whether every'essential
element of the crime has been established.

Mpr. Youngquist. Isn't this decision of 1940 to the effect

that the question of the sufficiency of evidence may be raised

agé'appeal, even without motion?
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Mr. Robinson. At the end of the case. If there was one
at the end of the gtate's case, that is sufficient.

The Chairman. There has to be one somewhere.

Mr. Robinson. Yes.

Mr. Youngquist. All we are providing here is that if he
makes one at the end of the State's case he may g0 on and
introduce evidence.

Mr. Robinson. That is right.

Mr. Youngquist. Then by (b) he is not required to make &
motion at the end of the case, but it simply provides that if he
does make & motion,and if it is denied or if for any reason it
is not granted, he may bring it up again within ten days, and
then get an order of the court.

It does not touch the questlion of review at all, nor is
there anything in it that either reqﬁires or makes unnecessary
a motion at the close of all the evidence.

Mr. Robinson. Our point then would be whether or not to
incorporate this latest Supreme Court é%éi%ﬁéh in the matter.

Mr. Youngquist. But that deals only with renewal on appeal,
and is that withinour jurisdiction?

Mr. Wechsler. But I venture to say, Mr. Chairman, that
the principle of that Supreme Court decision, which is that it
is judicial duty to notice plain error, whether or not assigned,
would be applied in a case where no motion had been made at the
end of the prosecution's case if the evidence was insufficient;
and therefore we would be drafting with reference to facts
rather than to the principle of that decision, if you follow
Mr. Youngquist's suggestion.

Mr. Youngquist. Even (a) says nothing sbout requiring a
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motion for a directed verdict.

Mr. Wechsler. That is true.

Mr. Youngquilst. It simply saves his right -- he wvho makes
such & motion -- to proceed with his case and proceed with his
evidence, and that is all, and I do not think that we should,
in these rules, tell the court that it is his duty to direct a
verdict if the evidence does not appear to pe sufficient, even
though counsel makes no motion. That we must assume he would
do of his own motion.

Mr. Holtzoff. 1 do not think the error of insufficiency
is always & plain error, such as was contemplated in that case.
1 have in mind & case tried by the Government recently here in
the District which took several weeks to try. At the end of
the entire case it appeared that there was someé purely tech-
nical link in the chain of evidence that the United States
Attorney or the special assistant trying the case had failed
to put in -- & purely technical omission.

. Now, & motion for a directed verdict was made based on
that omission. The case was immediately reopened and the
missing link was supplied.

Now, suppose no motion had been made and the case had gone
to the jury and there was & conviction, as there was, and on
appesl 1t was sought to raise the point of jnsufficiency. Now,
that would have been & gross injustice, because here was an
error which could easily have peen cured 1if attention had been
called to it, and yet the evidence was not sufficient to make
out a case.

Mr. Younggquist. That would put on the defendant the

burden of calling attention to omissions in the Government's
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case.

Mr. Holtzoff. Yes.

Mr. Wechsler. I think the answer i{s as it was given by
Mr. Medalle & while ago, that i1t would be sufficient under the
most technical practice if counsel for the defendant moved to
dismiss on the ground that the evidence w&s insufficient.

The Chalirman. Not in my State.

Mr. Wechsler. The record would not then show that he
pointed to this particular 1ink in the prosecution's evidence.

Mr. Holtzoff. I do not claim that he would have to call
attention to this missing link.

Mr. Wechsler. If you do not claim that counsel would have
to call attention to that particular missing link, then I do
not see the point of your objection; because if ve regularize
the practice in this way, that at the end of the prosecution's
case the judge knew that it wash is duty to consider the
sufficiency of the evidence, then & friendly Jjudge would turn
to defendant's counsel and say, "Do you wish to address yourself
to the sufficiency of the evidence?"

I think that 1s vhat Judge Crane would do under the present
practice 1if I wvere counsel and failed to meke the motion. Then,
if defense counsel does not know what to say -- that is &
common difficulty that arises when & defendant 1s poorly repre-
sented, but 1t would be the judge's =-

The Chairman. Take the caseé that Mr. Holtzoff put. If
counsel gets up and says,"I object to it dn the ground that the
evidence is incompetent, irrelevant, and 1mmaterial,” or what-
ever the sacred formule is in New York --

Mr. Medallie. It is not sacred in New York.
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The Chairmen. It does pnot meke any difference what it is.
You have to state wherein the question is improper, and we are
supposed to do it in one sentence instead of making & speech.

Similarly, in a motion for a directed verdict we are
supposed,to have that motion carry any weight, to state the
reason or reasons for our motion. In a lawsult it would be a
motion for & nonsult, and we state our grounds for the motion
are one, two, three, four, and five, and having stated our
propositions of law, we argue 1t.

Similarly, in a criminal case we must state that we move
for a directed verdict on the following grounds, and state the
reasons.

The court is entitled to know what is in counsel's mind.

Mr. Wechsler. Then, the practice that you refer to 1s
more technical than I had supposed it to be, put I still think
this principle is & desirable principle, even though 1t would
be a reform in your State.

The Chairman. The point I want to make is that I donot
think it is technical. I think it is doing the fair thing to
the court. We can get so interested in the Government or the
defendant that we fall to remember that the tryer of facts has
a few rights.

Mr. Wechsler. 1Is it unfair to ask the court to follow the
evidence sufficiently to be satisfied that a prima faclie case
has been made or, subsequently, that there is a case for the
jury?

The Chairman. Well, 1t 1s not an easy thing in some types

of cases. 1 am speaking more on the civil side rather than

criminal cases, because I do not know much about criminal law,
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if anything. It 1s a very hard thing in some types of cases
for a judge to know if & case has been made out. Suppose a case
goes on a week, two weeks, or three weeks, and 1t involves
technical proof. He 1is entitled to the beneflt of what is in
counsel's mind.

Mr. Medalie. You are not talking about the defendant being
treated fairly. You are talking about the judge being treated
fairly.

The Chairman. Absolutely.

Mr. Youngquist. That is what he saild.

Mr. Medalie. I do not think we ought to do that kind of
thing.

The Chairmen. I do not think he is a goat. I think he 1is
the representative of justilce.

Mr. Medalie. The judge makes an erroneous decision in
the best of good faith, and he might have been saved that 1f
counsel had done certain things. Nevertheless, if he made an
erroneous decision, it 1is not a question of being just to the
judge. Nothing happens to the judge. Something happens to the
judgment, but, worse than that, something happens to the defend-
ant that should not have happened to him. That is all we are
concerned with.

Mr. Seasongood. That is not true. I had the same thought
Mr. Holtzoff had. The defendant would be found guilty, but if
there is some technical or slight thing that was not proved, it
could be proved in two minutes if 1t had been proved, surely
that defendant would not be acquitted.

Mr. Medalie. You do not get a reversal in something like

that. In New York there was a c&aseé once in which there was only
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a question of proving that Canal Street or some such thing was
in the County of New York, and it was not proved.

Mr. Wechsler. I think the way to cure that is to provide
a rule for trivial defects in evidence, but in order to save
that situation, if we eliminate any action on this point we
are defeat ing the defendant's claim In a case where there is
substantial deficiency in it.

The Chairman. May we check this sentence by sentence
and see where it gets us?

Is there any objection to the first sentence?

"y defendant who moves for a directed verdict at the
close of the evidence offered by the Government may offer
evidence in the event that the motion 1is not granted, without
having reserved the right so to do and to the same extent as
if the maion had not been made.”

That changes the rule of common law. It seems to me it is
a sound change.

Is there any objection to that? (silence.)

Now, the next sentence seems to me not so properly in
criminal rule. I may be wrong.

"s motion for a directed verdict which is not granted

is not a wailver of trial by jury."”

Does thet not more relate to the civil rule, where there
are cross motions for a directed verdict? Some States hold
that it resolves the case and there is no question of law for
the court?

Mr. Longsdorf. That is correct.

The Chairmen. If that is so, it does not belong here.

Mr. Medalie. It is not applicable to criminal cases.
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Mr. Seasongood. I thought you said that if in your State
you make such a motion you may not offer evidence?

The Chairman. That is right. This changes that and gives
him the right to offer evidence, which I think he should have.

Mr. Seasongood. Surely.

The Chairman. By common consent, the second sentence,
starting on 1line 6, will come out.

"A motion for a directed verdict shall state the
specific grounds therefor."

That I think is only fair to the trial court.

Mr. Wechsler. That is the sentence that really gets into
the problem that we were largely discussing.

Mr. Crane. That brings it up because it is implied in this,
but we have not said that the Jjudge should indicate that s
motion for a directed verdict should be made. Of course, that
comes up largely on the question of appeal, Mr. Chairman, and
not so much here. It 1s a question of what the appellate court
reviews.

Are we going to deal with the question of appeals here, do
you think?

The Chairman. That, of course, is going to be one question
on which we will have to have instructions from the court.

Mr. Crene. I do not want to digress, but in connection
with this -- thls, of course, would be a question of what the
court will review on appeal -- there must be a motion for a
directed verdict if they are going to review sufficiency of
evidence.

The Chairman. I think it is proper here, because in my

State if a man said, "I move for a directed verdict," and sat
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down, the court would treat him as 1f he had been sitting down
all the time.

Mr. Crane. The fipst part, yes.

The Chairman. No; the last Sentence. In other words,
for a motion to meéan anything, he must state the specific
reasons.

Mr. Crane. It would seem to imply that a motion for a
directed verdict should be made. I was thinking, when it comes
to a question of appeal, and we deal with appeals, then we will
have to@%orm our practice so that the court will review it. The
reason I am quite interested in that is that our State of New
York has gone wrong if they come to the question of appeal, and
I do not want it to happen here, and that is that on a demurrer
to an 1nd19tment the sufficiency of it, of course, 1s raised and
can be é%%é%%;s & question of law. I anm Simply saylng that as
We goalong here we must bear in mind what the brocedure must be.

Mr. Youngquist. 1Is this matter dealt With in the rules on
appeals?

Mr. Crane. No.

The Chairman. This is probably part of the trial procedure.

Mr. Orfield. It was suggested by the Solicitor General in
his ruling that it was not,

Mr. Youngquist. But we do have the Supreme Court ruling
of last year that defines the Scope with reference to the
motion for a directed verdict.

Mr. Wechsler. That decision is not under the rules,
thofigh.

The Chairman. 1Is there any objection to the last sentence

in paragraph (a)?
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Mr. Wechsler. I think the last sentence, though desirable
practice, 1s probably incompatible with the provision I should
like to see incorporated; and perhaps to bring the matter to a
head and to avoid the error I am trying to safeguard defendants
from, I ought to move that there be a rule drafted which would
embody the following principle: that at the end of the prose-
cution's case, and again at the end of the whole case, it would
be the affirmative duly of the court to consider and determine
the sufficiency of the evidence. I do not suggest that as the
artistic language.

The Chairman. Without motion.

Mr. Youngquist. That is so obviously the duty of the
court, anyway, that we should not put it in the rules.

Mr. Wechsler. If it is the duty of the court anyvay,
then I do not see the point of a sentence that says an omission
for a direction.

Mr. Medalie. It has a value, and that 1s such a thing as
calling the court's attention to failing to prove that a company
was incorporated, that a particular street was in & particular
town, and so on.

Mr. Robinson. What about venue?

Mr. Medalie. That applies to venue. That was & case where
venue was overlooked Dy both sides.

The Chairman. Our courts, with their very technical rules,
Mr. Wechsler, do exactly what you want.

Mr. Wechsler. Most courts do.

The Chairman. Because I have heard the judge say to
counsel, before he could get onhis feet, "Your motion for a

directed verdict 1s granted."
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Mr. Wechsler. As a matter of fact, Mr. Chairman, I think
if we adopted the proposal that I make, when you take that in
conjunction with another rule that we have already adopted, we
get the result that I would like to see. We have adopted a
rule that there need not be an exception to an objection --

Mr. Robinson. Isn't that a common confusion between the
exception and the objection? What we are doing is to remove
the necessity of exceptions, but not the necessity for an
objection.

Mr. Wechsler. That is precisely my point. We said there
must be an objection. The effect of my suggested rule must be
that the court, of its own motion, should stop it and say, "Is
the evidence sufficient?”

If at that point he turns to defense counsel and says,
"Have you any objection to the sufficiency of evidence?" and
the defendant's counsel says, "No, I have none," then it seems
to me that by virtue of this rule, and the earlier rule on the
objection, you would probably reach a situation where the
technical defect on the evidence would not be sufficient to
reverse; but, on the other hand, the rule puts the court on
notice that he should think of the necessity.

The Chalrman. You are going so far to protect poor defense
counsel that youare, I think, ignoring the fact that with a
particularly long and technical case the judge may even more
need protection and advice of counsel as to what 1s going on,
by way of summary of the evidence.

Mr. Wechsler. Lgt him ask for it, then.

Mr. Waite. I am not clear in my own mind what the objec-

tion to this is yet. Why shouldn't he be required to state the
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ground of his objection?

Mr. Medalie. We are dealing with the consequences if it
has not been done.

Mr. Dean. We are looking at it with the view of the
appellate court.

Mr. Seasongood. We are looking at it for a substantial
matter. You do not know what may be regarded in the appellate
court as material or not material. There may be something else
other than the examples you have given. There may be something
which is & failure of proof, and there would have been no
trouble about proving it at all, but it is a material part of
the case. There is no reason why they should not make a
motion for a directed verdict and state the specific ground.

He owes that to the court.

Mr. Medalie. The appellate court won't reverse for
trifles.

Mr. Seasongood. No, but what is a trifle is a matter of
opinion.

Mr. Medalie. Let us take a case which was a proceeding
on misrepresentation. If there was no proof that misrepre-
sentation was made or intended, that case ought to be reversed.

Mr. Wechsler. If it is to be reversed the way to do that
is to lay a foundation for it by articulating the proposition
that the judge at the trial should determine the issue then,
even though the motion is not made.

Mr. Youngquist. Must not we assume that in such a case,
where the very gist of the offense was not proved, the judge
would, of his own motion, dismiss?

Mr. Medalie. He should, and if he did not there ought to
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be a reversal, regardless of these formulas.

Mr. Youngguist. Well, we are not talking about the
appellate procedure, as I understand it. What we are talking
about now, as I understand it,on the basis of Mr. Wechsler's
suggestlion, is to state in these rules that it shall be the duty
of the court, on its own motion, to direct & verdict at the
close of the Government's case or at the close of the State's
case, without a motion on the part of the defendant.

It seems to me that is wholly superfluous. I do agree that
if a motion is made it ought to be made on some ground, and if
there is a ground the ground ought to be specified.

There is this one question present which deals with the
scope of the appeal. If specific grounds are stated in the
motion for a directed verdict, is the defendant limited to &
consideration by the appellate court of those grounds only? That
may present a problem.

Mr. Medalie. There is something that can cover it with
respect to the appellate court's right to review and its right
to take action -- that is a provision -- and it may exist; I do
not know; I know in our circuit they do that sort of thing in a
very clear case -- notwithstanding the raising of the question by
proper formula or procedure below, notwithstanding even the
omission of an assignment of error where there is a very clear
error which goes to the very gist or rule of the case, they will
reverse.

Mr. Longsdorf. Yes, but what is s clear error?

Mr. Medalie. Well, I will give it to you again. In a mail
fraud case there was no evidence that the parties ever intended

to set forth the matters alleged in the indictment.
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Mr. Burke. It was my impression that in the original
discussion we started to consider the effect not of the failure
to make a motion to dirsct g verdict but the failure to renew a
motion, assuming that the motion had been made at the end of the
People's case, at the close of the Presentation of the testimony
on the part of the defendant.

The Chairman. Well, I think that would be the next thing
Wwe would have to cover from hers.

If we are tentatively agreed thus far -- and 1 say that
word "tentatively" very hesitatingly, in view of Mp. Wechsler's
objection -- I think we might go on and have g motion to instruct
the reporter to prepare a further sentence in this rmle which
would carry out the effect of this recent case.

Mr. Burke. The thought I had in mind in that connection was
that, assuming that the district attorney failed to make a prima
facie case and the court failed to observe the lack of the prima
facie case, it certainly would not be g great fault on the part
of inept counsel for the defendant in also omitting something
that in a similar case, in the hands of competent counsel, might
free the defendant in a like situation in another court.

The Chairman. Now, we are presuming there an inept counsel
and an inept court and s very shrewd prosecutor. Can we frame
our rules to meet such unusual cases?

Mr. Wechsler. 1In most cases, Mr. Chairman, the motion is
made, and therefore the issue to which my proposition is directed
does not ariss. By hypothesis, we are dealing with a case wvhich
is badly represented, or with a case which is, for some other
reason, exceptional in that respect. That 1s the mse that I want

to deal with, and I may say again, in answer to what Mr. Burke
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sald, that I believe the principle of that Supreme Court
decision not to rest upon the ground that the motion was made
at the end of the People's case, but, rather to rest upon the
ground of an affirmative duty on the court to protect the
defendant with respect to the sufficiency of the evidence.

Now, the strength with which the courtsuse that issue may
be indicated by the fact that while the Solicitor General
confessed error in one of those cases, another one of them was
opposed, and a colleague of mine in the Department had the
burden of maintaining the Government's position with respect
to the case, in which we felt that the evidence was so strong
that we ought not consent to a reversal.

I can only say that the Chief Justice, on the argument of
that case, administered one of the most vigorous findings to
the gentleman who represented the Government that I have ever
heard administered in open court. The entire argument lasted,
in substance, three and a half minutes.

The Chief asked only why the trial Judge should not have
considered the sufficiency of the evidence, and we were only
able to say, "Well, the evidence is very sufficient." fThe
Chief said, "Nevertheless, it should have been considered."

The case was reversed.

I think we would be giving effect to the underlying
principle of that decision, which is that there is or should
be an affirmative duty on the court in this type of situation.

Mr. Holtzoff. Isn't the underlying principle of that
decision that a patent and plain error will be considered by
the appellate court even if the question was not properly

saved for review, rather than that it is the duty of the court,



25

691

o Lo here
on his own motion, becauseof the sufficiency or insufficiency

of the evidence?

Mr. Wechsler. I say, if the trial Judge knows that he
will be reversed irf he overlooks a plain error, I Suppose he
infers that it is his duty to look for a plain error.

I would be in accord with some draft of g rule that quali-
fied this duty in terms of Some adjective, such as "plain" or
Some other adjective designed to indicate that. /

If it was a trivial error, the judge is not Supposed to
marshal the evidence himself, but I am interested in the
principle of the duty which I think 1s embodied in what I re-
gard as a progressive decision by the court.

Mr. Crane. I think you will fing in the codes that this
is a matter dealt with from the following viewpoints. The
appellate courts have required these things because they
refused to review.

You take our intermediate court. It can review the
evidence and grant a new trial, in its dis¢retion, but you come
to the Court of Appeals, and there it was that it hag to be a
question of law, and that was raised by an exception or by some
motion.

I should think that we ought to come back here,in fairness
to the bar, at the beginning, and tell them what they must do.
Has he got to move? If he has moved, is it something he does
because he wants to do it? Do we require it because it must be
done to preserve his rights on appeal, that he make a motionto
direct & verdict or should make a motion to direct a verdict?

I did not understand that it 1is necessary in a criminal

case for a court that reviews facts. T did not know it vas
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necessary to make a motion to dismiss an indictment, as it is
called in some instances, or to direct a8 verdict as 1t is
called in others, in States that have intermediate courts, and
the court that reviewed the facts would review them without the
necessity of that motion or an exception to that denial.

It is a different thing when you come to courts that can
only review questions of law, as the Court of Appeals in my
State does.

I take it that the Circuit Court of Appeals reviews facts,
does it not?

Mr. Holtzoff. No. Facts are not reviewed in the Federal
courts In criminal cases.

Mr. Crane. Don't they review them at all?

Mr. Holtzoff. No.

Mr. Crane. Then you have to have a question on law pre-
sented by a motion. Of course, sufficlency of evidence is
always a question of law.

Mr. Wechsler. The jurisdiction of the Circuit Court of
Appeals is the same as --

Mr. Crane. They do review the facts as to sufficiency of
evidence, because that is always a question of law. What I
meant was that we did not used to consider the question of law
unless there was a motion made and an exception taken.

The Chairman. May we refer this section back to the
reporter to redraft it and incorporate in it the decision of
this recent Supreme Court case? K

Mr. Longsdorf. I am very glad to have it referredAbac;, but
I am not clear in my mind about certain things, and I would

like to be straightened up. Am I in order?
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The Chairman. All right.

Mr. Longsdorf. I do not understand that this Sheridan
case and the Hemphill case -- I cannot make up my mind without
looking at those cases -- have dispensed with the necessity of
claiming formal exceptions. I think they should be dispensed
with, but I do not know whether those decisions did make that
unnecessary.

Novw, we have a civil rule that made it unnecessary. Don't
we want the same kind of rule here?

Then, following that, may I be informed whether or
not Rule 46 stood or, as I understood, was dropped because it
was no longer necessary?

Mr. Robinson. Just the last give lines of Rule 46 was
dropped.

Mr. Longsdorf. That is all right, then. The rest of it
stands?

Mr. Robinson. Yss.

Mr. Longsdorf. Very well, then.

Mr. Dean. If this is to be recast, may I make one sugges-
tion, and that is that in that first sentence there should be
somewhere contained a statement of the duty of the trial court
wvhen a motion is made. Now 1t is completely omitted, and I
suggest that if we should come to the conclusion that a motion
should be made,either at the end of the Government's case or
at the end of the entire case, we should also add at the end
of the first sentence, "And it shall be the duty of the trial
court to direct a verdict if there is no substantial evidence
of guilt.”

We say he makes the motion, but we do not give any test to
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the court affirmatively.

Mr. Medalie. Section 410 of the New York Code deals with
this very sensibly and I think meets all the situations:

"If at any time after the evidence on either side 1is
closed the court deems it insufficient to warrant convic-
tion * * » 1¢ may advise the Jury to acquit the defendant
thereof, and they must follow the advice."

Mr. Holtzoff. If you do not make s motion, in spite of
that provision you lose the right to review the point in the
Court of Appeals, do you not?

Mr. Medalie. Can't this be written without the use of the
vord "may" and say "shal1"?

Mr. Orfield. Section 321 of the American Law Institute
Code of Criminal Procedure reads:

"If, at the close of the evidence for the State or
at the close of all the evidence in the cause, the court
is of the opinion that the evidence is insufficient to
verrant a conviction, it may, and on the motion of the
defendant shall, direct the jury to acquit the defendant."
Mr. Longsdorf. That is quite a different thing.

Mr. Medalie. Then it can be done at either time and does
not involve these questions ofwaiver,

Mr. Crane. It 8imply expresses what is the duty of the
judge.

Mr. Dean. I think we still ought to emphasize the duty of
the trial court to do it at the end of the Government's case,
for this reason. The defendant has the alternative of appealing
directly from the error growing out of the Judge's failure to

sustain his motion, or he can put on his case. Now, ifhe puts on
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his case after the Judge has made an error in refusing to
sustain his motion, on cross-examination the Government brings
out a lot of things from the defense witness. That fact should
not deprive a defendant from going back to that original motion
at the end of the Government's case angd raising that point.

Mr. Crane. I do not think that has ever been done.

Mr. Medalie. If the defendant supplies the missing link,
there is a case.

Mr. Dean. How can you say that cures the error?

Mr. Medalie. It does not. The error no longer counts.

Mr. Dean. What you are saying is that by putting on his
case the defendant waives his right to take advantage of the
error.

Mr. Medalie. No. All we Say 1is that an error has been
committed. At the time the defendant made the motion at the
close of the prosecution's case, there was no case. Had he
offered no evidence, there still would have been no case.

Now, from the viewpoint of the administration of justice,
at the close of the entire case on both sides there now is
enough evidence.

Mr. Burke. But the Question we were considering was in
the event that at the conclusion of the defendant's case there
8till was not enough evidence.

Mr. Medalie. You have g new point there. At the end of
the defendant's case there was no evidence to establish his
guilt.

Mr. Burke. Failure of counsel to renew his motion again is
not much of a solution to g defendant committed to a penal

institution.
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Mr. Medalie. His conviction ought not to be sustained
1f there 1s not sufficient evidence.

Mr. Dean. I still cannot understand why, if the judge has
mede an obvious error in overruling the motion for a directed
verdict at the end of the Government's case, you cannot pre-
serve that point.

The Chairman. This is not a game. At the end of the
defendant's case all proof of guilt i1s in. The man is guilty.

Mr. Dean. All right. Now, the judge says, when you make
your motion for a directed verdict, "I know you are going to
put in a case anyway. I am going to overrule you. I know you
are right, but the trial has gone on too long. The newspapers
are full of it. I have got to go on with it. I cannot take
the responsibility for 1t."

You are saying that the judge at that point has no obliga-
tion as a matter of law to dismiss that case.

Mr. Holtzoff. Do you claim that if he fails erroneously
to dismiss the case and yet if additional evidence is produced
by the defendant which makes the prosecution's case a conviction
should be reversed?

Mr. Dean. I am taking them one at a time. First of all,
you have the case. When you get to this stage of the broceed-
ings why shouldn't you preserve that error?

The Chairman. You can.

Mr. Dean. I do not see it.

The Chairman. You make yourmotion for a directed verdict
and state your grounds, and the court overrules you.

The Chairman. And then you appeal. If you know that your

witnesses are going on and are going to prove the Government's
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case, it is your duty as counsel to stop them.

Mr. Burke. 1Ifr the defendant elects to g0 ahead and present

at the end of his defense the 8ituation 1s the same, so far as
the legal a@spect of the case is concerned, as it was at the
close of the case of the brosecution, then the failure of inept
counsel, by reason of his lack of ability to renew the motion--

Mr. Dean. That is a different ?Egﬁ&, and I agree with
Mr. Burke on that.

The Chairman. But he does not agree with you.

Mr. Dean. That 1s all right.

Mr. Medalie. fThis is a common Situation that arises in
cases in New York. We have a rule that requires that an
accomplice be corroborated, andg without such corroboration the
accomplice's testimony is insufficient. The defendant takes
the stand and, almost invariably, either on direct examination
Or cross-examination or both, he Supplies the necessary
corroboration. There is & case.

Mr. Dean. Particularly On cross-examination.

Mr. Medalie. Ang justice requires that that case g0 to the
Jury.

Mr. Seasongood. T would like to add that this motion be
made in the absence of the jury.

The Chairman. Is there any objection to that being consid-
ered in the redraft of the rule?

Mr. Medalie. Isn't 1t the law that the motion may be made
in the absence of the jury if the court permits 1it?

Mr. Seasongood. Yes, but he does not permit it,
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Mr. Medalie. You want it as a matter of right that the
jury must walk out when counsel says, "I want to make a motion."
Mr. Holtzoff. In the District here they make it out of

the hearing of the jury. They step up to the bench.

Mr. Crane. Is the defendant present?

Mr. Seasongood. The defendant is present, but the jury is
not present. They send the Jury out. We have it all the time
in our State. If you make a motion in a Federal court in our
State it is a very good thing. If the jury hears the motion
and the court says, "It is overruled,” then the Jury says, "He

is guilty.”

Budlong

9pm



H Bud
fls
Cinci

op
Sep 10

The Chairman. Thet sneer is futile.

Mr. Crene. ide ergues with you and shows you your error.
The Chsirman. Fo; he can do 1t in just three words; he

can ssy, "You are overruled” insuch a way ss to iwpress the
Jury with the beliel that you are just a nitwit. Thot one

word "overruled" is deadly, in the way it is uttered. And

i

2
e

1 cas s

ete

in civ t 1s Just as bad.

A1l right; we have covercd the seneral thought we want
Incorporated in thig redraft.

Lirs Wechsler. Before you pass ti:is,may I s2y one word?
Professor igite has sugpested a formula whlch T t.ink might
incorporate the thought I hed inmind and also the views of the
other side. It woul@%e in these terms: That a motion for

i
directed verdict shall state the specific grounds thereof, but
fallure of the attorney for the defense to make such a motion
shall not relieve the trial jud-e of the obliration to dismiss /
on hi§bwn otlon if the evidence is plainly insufficient.

Thet would ircorporate the plain error conception.

Mr, Medalie. If rou will add "as to tne substantial
elements of the defense", indicating th:t it does not cover
technical oversipghts.

Hr. Seasongood. I tiiink it 1s very unfeir to the court.

1he ordin:ry way is thsut the counsel says, "The plaintiff

rests", or the defendant starts in. So the court t.irks there

i1s enough evidence to ro to the jury, and does not give the

mabter mich thought. lle is entitled to have it presented to

4

by

:im inan orderly wey, with all the assistance counsel can give

to nim.

The Chairman. And especially if he has spent sll his time
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during the preceding four weeks in writing longhsnd letters,
end i1f he hrs not followed the matter carefully!

Ur. Seth. I do nnt see =ny reason for putting part (b)
In if you are going to put on the Jjudge the duty of deciding
pronto at the end of the plaintiff's case whether the case
should pzo to thejury.

lire Crane. Ile can reserve.
lirs ledalie. wven if ne does reserve you have your
motion for new trial.

Hre Holtzoff. But the wmotion for new trial is discre-
tionary.

lr. ledalie. If the evidence is insufficient. I know
thet the court can or cannot grent it, but you preserve the
right.

lr. waite. On (a) --

The Chairman. Pardon me, gentlemen; we are back on (a)
acain.

lir. Wailte. I did not quite get lir. Seasongood's proposi-
tion. 8 1 understood 1t, it was thot the motion for directed

-

verdlct must be made i the absence of the jury. If T may
inject a little bit of experience of my own, I do not think
thet such a position is always wise. I was defending a man
in a case in which the prosecuting attorney was a man named
Wiagenheimer, a prosecutor notoriously able to play on the
feelin s of the jury. In the defense we had to rely on the
State's evidence. At the conclusion of the State's evidence
I made a motion to dismiss for lack of evidence, and I argued

it es fluently and as specifically as I was capable of doing.

The motion was not granted.
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The prosecutor made his openin: speech very, very brief,
saving his flamboyant oratory for Lis reply to me. I’having
already made my specch to the jury, although ostensibly to the
Judge, did not make any speech at all; and the prosecutor did
not have anything to reply to. And I must confess that no one
was nore surprised than I when the jury disagreed.

But there 1s certainly an advantage in being able to make
the uotion in the presence of the jury, and I should hate to see
that taken away.

Mr. Seasongood. I believe I stated that 1t may be made.

Mr. sdoltzoff. From the point of view of the jury there is
a difference between a motion for new trial and the right to
move for a directed verdict before the jury.

lIr. lledalle. And to move 1t on the ground that the
court committed error in the acamission of evidence.

The Chairman. Do you not wvant to protect the right of the
defendant to gret a directed verdict?

lre. Medalie. I am practicing in the courts, and I assume
when I represent a defendant that I am going to set adverse
rulings.

F'rom that point of view I thought we should figure what we
should do here: "Note for the jury and the judgse'!

Mr. Youngquist. As I read this, its only purpose is to
give the court an opportunity, even after the evidence is in and
the case is submitted, to grent the motion for directed verdict
and end it right there.

lir. Crane. Yes; but the defendant does not have to make

another motion. If the judge has reserved the decision he has

got to make the motion; he has to decide it; he has got to move.
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Mr. Holtzoff. Ve t this really is/is %ﬁ a judcment 1s
non obstante veredicto.

lir « medalie. In Hew York there has been adopted a prac-
tice in civil cases that the defendant moves for a dirvected
verdict or the defendant moves the court to direct a verdict,
and the court says, "I will reserve decision on that motion,
but T will submit the case to the jury.”

There is a resson for that, which is that if the judge
should be wrong in his declsion to take the case away from the
jury the sppellate court can correct his error even when he
sets the verdict aside later and grants the motion, decision of
which he reserved, to take the case away from the jury, and can
reinstaite the verdict.

You know the practice. It is a very practical tning,
when the judze is in doubt about 1t,

lir. Crane. In civil cases, but not in criminal cases.

Mr., lMedalie. No; not in & criminal case, because you
cannot reinstate the verdict in a criminal case.

lir. Seth. Did you ever hear of the Slocum case, the
stesmer that burned? Here 1t is.

lir. Seasongonod. Let us take a vote.

The Chairman. Tt hr s alrcady been acted upon.
Lir. Seasongood. ‘there 1s ouly one t;ing about (Db). This
practice obtains in the civil rules. I am under the strong

impression, and am practically certain, that there was a ques-=
tion whether that might be done in criminal cases. In some
0il prosecution case the court had a long trial of four weeks
or four months, and the defendants made a motion for an acruit-

tal. The court said, "I want to have all of this written out
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and I want to go over the evidence and see whether the-e is any
evidence to go to the jury. So I am going to let it go to the
Jury, reserving the right to grant the 1otion if there should
sullty "

There was a finding of guilty by the jury; but neverthe-
less the judse entered a judement of acquittal.

The case wes taken by the Government to the Supreme
Court; and,as I remember, they divided four and four on the
question. You are rfamilisr with the case, no doubt.

lir« Robinson. Yhe Socony-Vacuum case, at ladison,

Wisconsin.,.

3

lr. Seasongood. Yes; that was the case. I

o0
2]
e,
e
8]

o

calling attention Lo wuether it should be done.
The Chairman. Do you t™inl: it desirable if it can be done?
L'r. Seasonnood. Yes; very desirable.
lir sRobinson, “he Attorney General in his report in
1938 condemned that very bitterly.

0. Seasongood. Whot is his ground?

v «Robinson. Un the position that it permits the court
to usurp the powers of the jury.

lrs Holtzoff. I Go not think that was the Lttorney
General,

I.rs Robinson. well, Mr. Thurman Arnold.

Lir. Seasongood. If the Judre acquits sfter there has
been a four months!' trial, why, that 1s the end of 1it. The
defendants are 2ll out. He may say, "I should like to think
avout this tuing wore, and let it 20 to the jury and see what

tney do, and I will have all of it written out and I will nass
k] A

on it" -~ and enter a Judement of acquittal notwithstanding the
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verdicte.
lir. Crane. ias thei beeqﬁone?
r.3casongood. As I say, thet wss done in the oll case

in wWisconsine

lir. Crane. yhet was wrong about 1t?
Lir.Seasonrood. The Suprene Court divided four and four

as to whether 1t wsy e vone.
lir. Orfield. Did the court pass upon that question in
tie Supreme Court?

r. Jeasongoods 1 4O not think they wrote en opinion; did

they?
Iir.JHoltzoflf. Lo03 they do not write opipions.ﬂﬁqﬂﬁq i&iz;h
.. hoblugsone. This is the case of ex parte United Staieé,
that bsins the case 1o e Supreme Court. The Circult Court
of Appeals held that the gistrict judze hes inherent power to

ne on a rotion for cirected verdict end, after
the jury returns & verdict of _uilty, to enter =a Jud-ment dis-
missire the Zudletment for snsulficiency of the evidence.

no

The cage was alTirme

28
"

b an e-ually ¢ivided court --
Grited States ve. Stone, 300 Ul S 519.

Lir. s0ltzoff. It i1s better to perpetuate thst in the
rules.

The Chailrmar. Is there any cdoubt as to pres rving (b)
in this rvle?

Lir. Cranc. Yesy; I do not like (bl

The Chairman. Then let us pub it to a vote.
lir. Crene. 1 meent the phraseology of 1t: "within ten

Gays after the reception of a vercéict, a defendant wiho has woved

for a directed verdict may move to have the verdict and any
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juérment entered thereon set aside «= % %"

In other words, would you have to nove again? If the
judge has reserve hic decision he has cot to decide 1%t. The

-

defendant does not have arain to rnove.

The Chsirman. Le does not reserve 1t.

G

/

L.pe Crane. Mhenever a motlon Tor a directed verdict
made ¢t the close of all the evidence is denled or for eny
resson is not granted, the court 1s deemed to have submitted
the setlon to the jury subject teo a later determination of the
leosl questions raised by the rotion.”

The Cheirman. In other words, as a motter of law he
reserves 1t. Tow to bring it officially to hls attention so
the b he will do something ebout it, you have to make a motlon.

Lr.Crane. You have to move ggoin?

The Chairman. Yes.

Ir+ Crane. shien a jud: reserves a decision until the
end of the case end says, "You have mede your motion and I anm
coing to decide 1t; I will reserve this decision, and ir. the
meantime we shall let the defendant go ahead," does the
defendant have to move arsin in order tc et 1t done?

The Chalrman . Yes; for tue reason that 1f you do not
reavire him to rske s notion he would be reresrded as conslder-
ine such a wotlon in every case in which a vaerdict had been
entered.

L.r.Crane. oy when he reserves it --

The Cheairmar. He does not resevve it. The law says
he rescrves it sutometically. He is deemed to have reserved
it.

M». Crane. You have the thing all wrong. When a judre
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takes a motlon to dismlss, and directs a verdict, the judre
decides it then and there; or if he does not he says, "I will
reserve it, end I am not deciding 1t now."

oes not sit there like a mummy. e says, "T will

reserve the declsion on that question."

‘-JQ

The Chairmen. That 1s not our case. The judge deniles

the motion, and the jury princs 1r. a verdict.
2 L2 v (98

L.r. ledalie. Jud~e Crane wants to ro further.
l'r. Crane. Lo,
The Chelrman. In spite of all of that having happened

and the judce naving rvled adversely on the motion to direct a

““.'\_)

verdict, he 1s deemed 1n law to heve the power, if applicatlon
is macde Lr ten days,to take it up.

lir. Crane. That is not what 1s said here:

M henever o rotion for e directed vercict made at the
close of all the evidence is denied or for any resson is not
arented" -- he does not co snything, he does not deny it, he
does not grant 1t -- "the court is deemed tc have submitted the
sct on to the jury subject to a later determination of the
lerel questions ralsed by the motlion."

If he hes the power if 1t has been d enied, why do you not
say thst alter the verdict they cen slways ralse the question
agan?

The Cheairman. If robion is made within ten days. That
is what this rule tries to say. Perhaps it does not say it
well.

I'r. Crane. I sey with all due respect#® that this is too

8l

confused a way. Ton have a lawyer trying a case before a jud;e;

and he makes a motion, and the judge is bound tomle on it, the
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same as he rules when exceptions oOr objectlons are taken. 1t
he denles 17U, that is & denial. e understand trate.

But suppose he does not do anything? vhy, then he has

cot to decide it some time. He cennot sleep on 1it, and his

duty is to decide it, and not to have the lawyer riove again to
wake him up, anc say, "vou have not decided that motion of mine."

That is the part I am speaking of. why should he make
another motion?

The other parst is thiss: Suppose you make s motion for
directed verdict, as Jou do at the end of the case, and the judge
says, "1 deny it", and an exception 1s taken in all due and
proper form. You co turouzh and cet a verdict of the jury. Now

e is closed.

o
'
™
o
o
o
| €3]

when we come to miotlons thet may be made sfter the verdict,
that is the time to say that you can tnen wmWove for various
CrounaGs, and ore of themw 18 that the evidence was not sufficient
to o to the jury.

Why should we put all of it on tiis complicated form here?

lr .Loungquiste That is just whet this does in case the
motion is denied.

Lir. Medalie. lio; this goes farther.

lir. Youngquiste. If the motion 1is denied the defendant may
at any time within ten days after the reception of & verdic?t
move for & directed verdict.

ir. Crane. Wwhy does he move for & girected verdict?

vr. Youngquist. Just 2 short-cut.

Lr. Crane. wWhat he does is to move to set it aside because
there 1s no evidence to sustain 1t.

¥p. Youngguist. There 1s more than thatb.



lir. Medalie. There is something else. There has been 8
disagreement, and the court can st1l1l grant the motion for
directed verdicte. That 1s what this says.

The Chailrmane. Ts that the language?

li». Crene. That is the langusge; but let us not get this
so mixed up that ve cannot understand it. The criminal law
should be simple. Let us not complicate it with all the
iptricacies of the civil prectice. Mhe criminal law 1s simple.

o

The cases are complicated, as Jou et them in the Federal

courts, but the practlice 1s trhe simplest tiiing ir the world.

The Chairman. DBy cownmon congsent, then, we will refer

-

this back to the Renorter.

E
ir. 3easongooG. Tuls says "in every case". I think that
ig a bad way to do 1it, because the judge will overrule the
motion every time. Tt seems to me that thre judge ought to have
the privilege of lesvinc it to the jury, reserving the right
to enter judoment.

vr. liedalie. Tour idea is that 1f he wants to he may
reserve decision on the rotion?

lir« Season; o0d. Yes.

Le. Medalie. Ard then take action either after verdlct
or after disscreement, and take his own sweet btime about 1it,
so that you do not tell nim that he has to decide within ten
days a case that took him two months to studye.

lir. Youngauist. He does not have to decide within ten
Qays.

Mre. Crane. why sho.1ld you have to move him arain?

ta
@

VWr. Holtzoff. That is an automatlc reservation. Suppo

he has denied the motion, and the case goes to the jury: There
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1s a fiction of rescrvation SO he can ralse it later.

Lr. ledalle. Mpr. Seasongood Says there i1s one taing

worth doing, and thit 1is when the judoe says, "7 peserve the
richt to declcde later! we should resceve the right to enter this
audt
,@isagroement.

~ne other question 1s whether we should make the provision

'3
1

that 1g in the civil practice rules, th~et the court is deewed to

1’.‘0

malkte reservation even 1f he did not.
wr. Crane. 1lay 1 ask a question? Beczuse really 1
cannot see ti.is at all. Yere you are doing the s&ue thing, and
every judge who hes had any criminal practice h&s peen cdoing the
same tiring that you are trying to express here as something new.
A judce trles a case, anc. the defendant 18 found guilty. All
the motions you cadﬁhink of have been made and denied. Bvery
I sleon, /L %

code and proceeding has ap arrested Jjudmment, and a notion on
A A

-

the insufficiency of the indictment cen always be mace after a
verdict. Why do Tov nave to tallk about a pegepvation or a Sup-=
posed reservation? 7ou cen always make & motion ,even after
verdict)that the indictment or the evidence was not sufficient.
lir . Seasongoode You run into some trouble with the
Cor stitution, do you not? There is that old case to thgbffect
that you cannot later enter jucgment -- the right of trial by
jury.
lr. Crane. GCan yjou assume that the judge has reserved the
question when he has not% Can you cet around the Constitution

in that way?

1ir. Seasongoode. lio; thot 1is what I saye.
Lr. Holtzoff. rut when this is for the defendant's

penefit there is 1o constitutional qunstion {1volved. ‘Tnis
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reservation is for the benefit of the defendant.

O,

lir. Dean. In the redraft of tals tiuing cannot we later
consider the wording of this phrase, if we are not going to
require a wmotion?

Iir. Burke. Is not that what Judgce Stone sought to do?

lire Crane. liis act 1s a reservation, except he does not

reqguire thie defendant to nove again.

4

But I sey thet when the Judige has decided it, then to

stick

in sometihing by which he 1s supposed to reserve the ques-

tion, when he nhcs not, in order thet he mey move thereafter for

some reason, why not cone out and say that
always enter a riotion within 30 or 1.0 deys

I.lre Dean. I see jyour polnt; because
thet it 1s ressrved. And then you say that
at all but that you have to make a motion.
That 18 the point.

Lir. Crane.

lir. Medalie.

the defendant may
for relief?
tiils langue; e says

t 1s not reserved

[ id

B

T move that it is the concensus of opinion

of tl.is cormittee thet the Judge shall have the power expressly

to res~rve decision on a motlon Tor directed verdict snd to

orant the notlon elthor after threre 1s o verdlcet of gullty or
after the jury has reported its disegreement.
Iire Seasongood. T second the notion.
r. Seth. That is all right.
iir. Mecdalie. Then we can teke up the rest of it afterw:rds.
Lir. lloltzoff. I should like to amend that so thot th
juige shell heve a similar power even after he hes denied the

notion.

lire. liedalie. Let us take thet up separately.

7 n .

sl Lurlc. iore Uhiairman , does not that in some juris~
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dictions give an opportunity, sgsuning there 1s £ome merit to
‘he r.obion made, ginoly to pass the burden, shell we say, for
the time belag on the possibllity that there may be an scaittal

wiich wlll solve e whole thing? on the other hand, ii there

is verdict of 7 11T the defendont 178 suf fered 1l tne

]

nwaalliction and anditional embarrassment thet comes from SomMe-

)

thine thet mizht possilly have heen decided as a metter of law.
“he Chnirman. There 13 mo doubt about that. But on the

otlicr hand, 11 you have a judre who will nob male up his mind,

1P e ass a chence to et &

1o ot tn qefendant betier off

e arain nn & subsequent rotion?

-
s !

Of course 1 amn ~oing beyond Fyour p.otlion now.
1r. lMedalle. Yosy you are vay peyond it.

mhe Chailrman. Ave FOu resdy bto vote on Lir. Medalie's

mobion, winich 18 thet the trial juuige shall have the rignt to \

fe

ragserve decislion on rotio Tfor directed yerdict, end 1n the

mesntime let the case £0 o the jury and 2 verdict ol [

J
3
o
}_J
o
ed

e

come

O

[
.t

n or & ainarreement? f
Lir. Hdealie. That 18 richt.

The Chalrman. Are Jou recdy to vobte on the motion?

wy . Cranc. Lnd declde the cobion after thate. i
The Chalrman. After the verdict or disacreement.

lir. Crane. Yes.

The Chalrman. Are vou weady for a vote on that motion
That does notb preclude us from vobing further.

Are you recdy for a vote on that?

(The wotlion vas arrced to.)
;

The Cheirmen. Who voted '"no'? Two? Very well. /
~

~

\

ER -~ - . 1 \

Lir. Jloltzoffe alhould like to move thet we o once step |
1

H
i

i
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further and provide i1, the rule that even 1f a rmotion for

directed verdict led, after the verdict comes in or if 5

[N
L
o
[©]
¢
-
1

dlgagreement,the Judze shall have jurisdiction op

there is a
authority to entertuin a rotion or a renewal motion for directed
vordict, and pass upon it and grent the wotion as tuough he werp
Going 1t before tlie Jury went out.

wre Crane. I have no objection to thet; thet states what

you mean. A

The Chairman. Is the notion seconded? \

lire Beasongood. I second the motion.

n

The Chairman. Are you ready to vote on the motion?

R

(The notion was arcreed to.)

ﬂ,/
lir. Crane. I think what you msan now is very clear. Ny

objection is not based on that.

The Chelirman. A1l right. liay the Reporter becin to do
some drafting on the bLasis of that?

Low, Bnule 51,

lir.iobinson., Rule 51 provides for instructions to the
Jury and provides when objections are to be noted.

lir. lledalie, Sefore we start to consider that may I

correct an error of mine? I misadvised the comiittee. It may

not have o

Tork Code

The

know there

-

een noticed.

Very

[os
O

asongood,

are provisions

Tha

»

But there is a provision in the New

of the jury,

2004,
t is the reason I brought it up. I

in some Stoiles.

Cheirman., YWe will ¢l ar up all of them.

ledalie.

Chailrman.

That is section [;50.

Very well; now we are on lule 51,



(LY.

Fipe cethe 1 £ irk te voted on that.

Lr. Robinsone. e four voints are, first, thsat the party
requesting the instructions may file his written request for
them; second, the Judge shall inform countel of nis proposed
action with recard to such reguests prior to the arguments of
counsel to the Jury; tl.ird, the party must object before the
jury retires 1f he wishes to save any question with regard to
an instructlon glven or refused; and, fourth end TinallY,
opportunity must be clven him to make his objectlons outside
of the hesring of the Jurye.

Lr. liedalie. a7 d nalke sone comments on this?

The Chairmen.  LeS.

lir. wedalle, T, the southern district of lew “ork we
have a rule which provides that you may =S spring requests
for instructions ol the trisl Judoe after you finish your
gummation. Tou rst,have them in, in writing, before summations
begin -- that is, a2t the close ol the evidence.

Here you provide, npt the close of the evidence or at
such earlier time during the trial." In thet event Governnent
counsel would be at a distinct disadvantage in veling required
to subnit requesis for irstructions £oO eorly in the casé. The
niesht of the (ay the trial is closing 1s soout as early & bime
g8 Tou can finally make up your mind on what ouzht to be sub-
mitted to the court; because then you can Ccome fairly near
wowing the state of the record. If you are required to do it
a week earlier or ot thie close of the Government 's case you are

aot really being civen & fgir chance, whien you are precluded

from subnitting these recuests thereafter.
™~
AN

For that vresson T mnove that the words nor at such earlier

o
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time during the trial as the court reasonabdly directs™ be \\
stricken from the draft of this rule.

iir .Dean. 1 second the motion.

lir .Robinson., Would that restrict them to walting until
after the evidence is closed pefore they can submit motions?

lir. Medalie. Ho. The court directs, "7 wish to have
requests for prayers in before the summations.”

Tn the southern district of llew fork you do not subnit
anything. You catch the judge all unawares by standing up and
saying, "I except to —our Zonor's ingtructions so and so, and I
ask your lonor to charge as follows." Or witnout an exception

It is argued that
you just go ahead and run off a few on him. / HBe does not have
that
time to reflect, and/obviously that is unreir and does not
result in a fair trial.

The rule in the southern district is a very practical way.
1t is a rule under which cases have pbeen tried by skilled
counsel; and it works no hardsnhip, although at times it is an
incoavenience.

The ‘hairmen. Is it not the custom for the attorney to
say, 1f it is a long case and if he hes a lot of recuests,
"These ave not complete, but these are what I have in mind to
nand to the court"?
wr, lledalie. Yes. A device I tried is that in a long
case, about a week beflore the trial is finished and the evidence
15 in I have it appear in the record, "vour lionor, may L hand
in my requests to churge, wnich are substantilally complete,
with tue privilege of putting in three or four more prior to

sumnme tion?"

In other words, T make a record of it to shiow the
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appellate court thet T did not catch the judge unawares and
thet I save him plenty of time to study them.

The “hairman. ind so that he camnot state, "I have Just
been confronted with voluminous requests.”

Mre ledalie. I wight say there is also another tiing

@ &

in connection with & request to review she Pequest$d cherge.
The appellate court will not review requested instructions for
error 1f even timely)you have requested 120 instructions. The
juire Jjust cennot meet that burden. Sensible counsel will
1imit them to 25 or so at the rost.

Tou cannot do that here. TYou leave it to the court.

Lv. Crane. would it help the court to write out the
charce for him?

lMr. HMedalie. No; that would leave out the oratory
and harangue.

lir. Crane. 1 do not see any reason why it could not be

siven to the court as & recquest. Put it is not my business.
My .Dean. ilay I supgest that 1nstesa of striking out the

t

words "or at such earlier time quring the trial as the court
ressonatly directs® you siuply strike out the words "at such
earlier bime danring the trial”, and have it reacd "or as the
court reasonably directs"?

LrJRobinson. That is what T was speaking of a roment agoe.

The “Ynairman. 7ou should do so before thqbummation
stepbs. LL he takes 1t alter that he is not being fair.

hre *oungquist.  You are undertaking to say "Not later
than st the cloie of the eviaence."

1ir« Medalie. - I really intended 1t to be before the

£

sldresses to the jury. That 1s important; because 1n a long
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case the evidence may close on Iriuay. You come back on Honday
morning to sum up. That gives you time to prepare. Or the
evisence may close at half-pa.t eleven on Tuesday and the court
way say, "well, we have had a long time of 1it, and counsel want
to have a chance to preparc summations. The jury will come
back tomorrow rorning at 10 o'clock."

Ten o'clock the next morninz is the richt time to give
the Irstructions.

The Chairman. is tnet fair to the court?

Lr. Medalie.  Tes.

“he Chailrman. I do not tnink so. I you need the week-
end to prepare the requests, he needs the weelc-end to sift them
out.

:p. Medalle.  ioj; I am assuming that the judce 1s a
moderately competent person, that he hes some notion of what the
case igs sbout and vhat leral propositions are involved. &
court has arple time during the hour or the few days in which
counsel sum up to exsmine tnose instructions; and no matter

L)

what we think of our own persuasive speeches we know thet fre-

quently the juurces are either reading t

“

he instruct.ons or wrib-

ins lheir intended sustructions or atbending to tueir personal

-3

fair to the court.

o)

} e

correcpondence. LIt 1s perfectls

The Chairmen. Do wou mean you let the srpuments Zo on

‘o . . mu%gMﬁ% o .

without any interruptlon bechuse ol wht opposing counsel says?
r. lledalie. I Go not interr pt opposing counsel.
‘‘he Uhairman. ever?
ir. liedalie. 10

The Chairman. well, you are in a well-behaved jurisdic-

ticocne.
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r. weaalie. we ares counsel behave triemselves in our

P

jurisdictilon.

I'r. *oungoulst. e second senbence of ti:is requires

th-t thre court shatrl inflorn counsel of 1its proposed sction

upon the rocuests prlor O +heir srouments to the jury =-- befare

LT Eﬁbblie. T was con'ng to that, put I should like to

~et ric of this fyoior o surm:etion™.

@

The Cnairwman. 1 reglly t.ink thot i1 unfalr.

lip JDoan. why don't Tousay, Mafter the close of the evi-

Fa R | IS £

cence', instead ol "at the close of the evidence™?

~

ire ledalles Because you 4o nob £l the tine. The

rule of the soutlhiern district of Lew Tork nas bsen found to be

a rood and workavle rulee.

lipe LoLLROTI . i ooout the rules i, other disbricitst

Line liedalle. o 1t i1s a good and vorkavle rule in that
sistrict it 1z Jood prtiere e1lse.

o adcnsoncooG. 0V would it Te Lo =287, "gg soon Lo the

evidencc 18 conclided o &g S00M &8 the court LiLy Cirect"?

v o

]

cae thuat cny party may gk for written irstruc-

T i3 1o ou

+ ons after the close of tiie evidence oOF «t the close of the

evidences; and we 8L thai 1f toose instructions arc correct

~

cyen 1o toune words, OF iT toey

)

re nst

A

{1~ those Woras 2t 1g reversable error.

yt our ceoderal court has alvays tal.on the view -=- and I
think ouite proparly -- oi sot belny bound by that statute,
trat 1L they §ive e substrnce of the reques’ ed cherse in the
eneri.l charyge £, s e21 thet can e asked.

L. meGalle. T4 1z Toth toe Tew Yorl rule ang the lYeder-
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2l rule.
W e FOUNsaiiist. And the Minnesots rule.
e Seasongood, Yhat 1s the way 1t should be. The

speclisl chirges o inﬁo the jury; but our Feder=l court sinp T
seye, "We satisfy that if e _ive the substance; =nd the ides
1s to attract the coort's attention to subjects on waich vou

.

“ent nlm to charge,

wre liedalie, Ylere is .othdine te indicate here that the

court is bound to follow the langua_ e of the requested ilnstruc-

oods. 1 troink you g.ould put that in.
Tou do not need that in redersl cases.

sre Holtzorr, This 1s the lanpusze of the civil rule,
enu the civil rule has not been corslrued teo require the court
to follew tr.e longuuse of the renuest. S0 thut vou take the
construction of the civil rule as a ~-ide to the construction
of the proposed lansu:zse.

rreCrane. Supposc yuu are soing to subnit 21l the re-
quests?

iire Liedalie, Fleasse do not say "all%. iie do not
submit nany recuests.,

lre Crane. 1If the judse charges incorrectls Tou can

-

except te 1t; but cen you aslk him to rule if the requested

Imnstruaction is correct?
Lr. hedolie. 1eS8, rut also you eace Lot weking it

oY

lmpossible, sitcr thie judre has made his ruling end his charge
te the jury, to get np and say, "I except to vour TpliorT 'S
charge ol so and so.m

Lr. *ounzquist. Iou have that beginnins i line &
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Nip perty mey assign as error the giving or tre failure

to give an 1nstruction unless ne objects thereto before the
Jjury retires to consider 11Ts verdict, stating Ggistirectly the
matter to wnich e oujects and the grounds of his objection."

Lir. Medalie. Won't you core back to mine?

Up. foungouist. ¥es; that 1s what 1 an doing.

[ine 368S0N5000. wiould you object to putting in the words
1y substence sct forth :n the request"?  Because thls way it
1noks ag if you have an ambl-uity, to nake tre court charge
in tne specifiic lanzuale of the instructions.

Lr. Medalie. T think whet Lir. lioltzoff said as to the

aubstence of the civil rule 18 correct.

P JRODINsON. The substence wouvlc be 28 set forth,
and not L the same words.

. Lounggulst. T move tnat efter the word "evidence"
in lire 2 there he 1. srerted the words "or as soon thereslter
ss tue court may direct."”

Tpat is 1n the second line.

!
‘fhe Chalrmaile “ou have heard the motion. Are there any /
;

S
v

/

(The wotion was acrecd £C.)

L llicdallen. Tow the next point.

liv . Seasongoode “hat is tne objectlon to naving it at
the close of the evidence?

Lr. Medalle. The court wnight want tc glve you & little

more time, and we let him cive Fou that.
Hhe conrt shall inform counsel of 1its proposed action
upon the requests prior to their arguments to the jury."

T have practicec law in jurisdictioms where the court
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doecs not Go that, and I found myself perfectly comfortable.
Tp. Goltzoff. The Federal courts do that in civil cas3esS.
Thy should ot they do 1t in criminal cases?

. ledalle. 1 Go not xuow why they were ever called

[

upon to do st in civil cases.

he Choirman. The idea is to please the lawyers in the
26 3tates ol the upion in which counsel sum up after the judge

nes chsrged the Jury. Tt is alwmost jmpossible for us to corn-
ceive that that snonld be done in any civilized comrunity; but
there are 264 States of the Union in wnich thet recularly hap-

rens. The charge precedes the summations. There are 26 States

L. Wedalles T trnink that is a good racketl

lir Crane. Does thet really happen? It is hard to
believe.

lir. wedalle. And then you can answer 1T.

The Chelrmall. lie ends up ©Y yelling louder than any

wr. liedalie. o men here has thus far used any strong

lansuase, put I wish to put on the record the fact that I think

thet is 2 hell of a practice.
wre Holtzoff. 1 taink that 21l of us recognize that we

muek tske into consideration the prectices in the various
States 1f ve want to ~et these rules passed.

he Chalrman. There g a district on the Atlantic serboard,
not very far fron where we are Now, in which after the judge
acaresses the Jury the counsel sum UDe. ps T say, it 1s

almost unbelieveble. in that State in the 3tate courts the

e has to charge the jury in every cese, '"Gentlemen, you &rc
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ihe sole judses ol toe law as vell as of the facts, and what 1

sey is not to be Jour sole and controlling guide "
Lr. Youngquiste Thet is our rule in 1ibel cases, butb

only in livel cases.

mhe Chairman. Th-=t is the rule 1» all cases, by the
constitution of Meryland.
\r. Crane. e hed 2 judge in westchester who followed

the rule in this way: He said, "Gentlemen of the jury, it is

pe

my duty to charce the law, but it 1ls jour duty to be the sole
juczes of the facts. out T othink 1f you glve the plaintiff
sor.etuing vou will not be going far wrong" !

lir. “oltzoff. I do not see how on earth the court 1is
rolng te find time to inform counsel of ils proposed action
on requests, prior to thelr arguments.

-7 Jobinson. In wy State they just put on & gt for
ngiven" and a "R for "Refnsed".

wr. Holtzoll. out that takes a 1little time, anua the

0o 1

court is not cetting the beneflit of the requests ninself.
lir JROLINsON. That is why the rirst sentence was drewn
to read "or al such saplier time during the trial as the court
reasonably airects". Tou have ratner put the first sentence
out of cear with the second, by your notion.

Mr. “ounzanish,. You canint expect counsel to subnitb
a1l their recuests velore the close of the evidence; bvut I do
not taink 1t unreasonable to ask the court to iaform counsel of

-

its proposed cetion on the requests before the surmiat:ons
vesin. It is vjolly within his control. And I am sure that

counsel would not object to being civen a few rmoTe hours in

which to prepare tielr supmations, if the court wants that time
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to study the requestse

hr. #oltzoff.
of Columbia? Inﬁhe District of
is closed the perties present thelr
prayers 1in this ]
with the Jjudge,
jucee indicates
+alf an hour or half a day.
1s some merit ir that practice.

L. lledallies
our district. They keep us rovings
Ly .doltzolf.
lir. Medalie. Tney must
Chairman.
New

=y

1T e Lledalie . WO e

The Yhalirmane. TTeither do we.

our Glstrict court to tell me what

were he would just lauch at me.

1~. =weason;o0de

vl

because it is very erbarrassing
line
charres differently.
lir. liedalliee That may be
Seasongood.
But ecouncel
those pitfalls.
Gentlemen, I

The Chairmsn.

visw of ti.e st tuation in over half

liay I mention the practice 1n

jurisdiction -- ancé they

whet his ruling may beé.

Then thgﬁummations st ri.

vou do not do

is rulings on
Wevertheless it is a Vvery
thet the juice will charge thi

Tt makes counsel's zrocument

are ra

the District

Columbia, after the evidence

requests -- they call them

apcsue and discuss then

and curing thelr discussion or arcument the

That process may take

There

e caniotb afford to take thet vuch time in

Perhaps New York judres can speak [aster.

-- not thet they can.

t.is in civil cases in
T I asked a judge in

nyv reguests

rs

Tair taing,

for counsel to argue on the

s viay, and then the court

ridiculous.

theoretically sO.

practically so.

ther careful to avoid

think this rmst stay in, in

of the States of the Ynion.
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rainst a practical situstione.

iy, eth. I think it is inportant to lknow how the judare
decidese.

lr. Seasonrood. e writes "G" or "R".

r. Hdoltzoff. Or lie may raise tne question.

l.r. toungnuist. It 1s simply for the information of
counsel, for their guldance in naking their arguments. That 1is
all. It is rot a part of the proceecings. I think 1t is all
right as 1t 1is.

lr. ledalie. ou nave indiceted that we must accept

The “hairman. I tiink so.

-

. ledalie. Then let me bring up the next point.
P Je

Counsel takes his oblection -- we call them exceptions -- to the

3
instructions, and it i1s stated here that he must state the
sround s of nis objection.

In hew York 7ou do not do any arguing with the judce
when he 1is instructing the Jury. You just state# what your

zception is. That 1s calling his attentlon to it sufficiently.
If you are to enjare i1 &n arpument with the Jjudge after he has
instructed the jury you are getting what we consider around

New Vork as a disorderly proceeding.

The Cheirmarn. oy the jury has retired, and then you
step up to the bench, anc the stenogrepher is still present,
and wou sevy, "I except, your ronor, to thet part of your

narge in whichi you dGealt with the burden of proof in an
arson case.”

ir. nedalle. It says, "Before the jury retires.”

The Chairman. “ut out of the heearing of the jury.



lir. Crane. I an qot Tamilier with tol preacticce. When

6]

tie jury is oul of hoaring then Jou nave toils colloquy with the

court. Tnen does the judze call pack the jury and charge them

the Chs’rmen . LI the jud-e th'. ks, upon reflection, that
he issed the polint of the cherge he will call them back and
sey, "y atLention becn celled to a point waich pernaps 1
ought to clear up.”

{p.Crene. I twousht 1t neent after they had retired for

vy C
Lt.) \)\1.

Tr.3eth. Lo,
Lire youngquist. In our Statec L cuite often .o _ens

the t an additional charge be ziven after the objections have

been made and the colloguy has oecurred., 1 toink that 1s a good

Uoes the rule st né, or are there any further suggestions?
I{ there is nothling furtner we will pass ob to Rule 52.
lir o502 80n7000. = gl.emld like bo have 1t phrased so thai--

serhaps 1t docs 1ot pead thot wey, bub 1t seems to we that 1t

nloht mean thet ou have to cilve the very s stpuctions that arce

lLipe “oltzoff. 1O, he corrssponding civil rule has

e Lhaairnen. That you miat cive them OU must not zive

them?
Lir. season;00de ig 1 said before, I 4O Lot thirk thet

<
you heve to follow tle statulse prectice that the judre has to

give the snstruction exactly as you reaucst it, but it should
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be erough thet the juage plves tae substonce in his general

charze.

Lire Cranc. I bihink thot 1s understood.

‘"he Chairman. Just to cover thet, may we have 1t under-
stond that the Heporter will reinvestisate that porticular

point uader the civil rules; eand if there 1s zny doubt about

i

1t I trink it will be covered.
Lhredelite. T thoroughly agrree with lir.3easongood there. |
ionder i we could ot siupliry 1t

way: ‘may file uritten requests thst the court instruct the

jury onthe law substuntlally as s~t forth in the recuests."

~—

l.r. Seasonpood. That is what I sugsested before -- or in

substance.
“he Chairman. Will the Reporter L=ar that In mind?

I GJtlobinson.

+<

s Sir.

&
©]

. e s ] e s ) . \

lir. Seth. Yerhnaps the word "modificotion® could be .

)

inserted in there and wonld tuke csre of that: “giving, ;
7/ /

modifving, or failure to give." /
I 1miow cases on that, that I have mentloned.
‘e Chairnan. &£0¢ we ready [or Lo. 527
Ir.diedalie. I wove that it be stricken.

seecond the motiom .

i

Ihwre oltzofi.

rJRobinson. Of course thet 1s a new idea where trial
ie by the court.

lire Crane. Thet is the civil rule.

should like to ask the reporter what he

-

p, Walte.
hed in mind in line 5: "and in granting or refusing Inter-
locutory injunctions™. Vhere did jou wet those, in a criminal

case?
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Mr. oL rocl. Wrat wag cerefully discussed, ana 1L ves
LI A N R o T o R TG T P o Yoy g
Gerided Bl St ooiooweld e left 1o oso et 1D the members of tne
comritbee t vonit 1 era ve -u eny procecdloge of o surplenental
- LU P U S T PN S S [ B L R T e 1A oA
nature 1n wiicl Lnjunctlons uicht be fovelved 1t eould be lerlt
. . - - . - T, K 1. LI . o - - » »
in. Cf conrte 1t Lo dobtful 3 thewe 13 sguch a posslibility.
Ty et e . el ayee 4 ey s oS S ey,
Vv welte. oo osking 1o sooda [ith oend ont off 1gnor-
s P e * P =11 0 PR R 3 ~t “ 3
snce 1f thore is evar any such tiiing 2s #n Interlocutory in-
Junction in a criminel proceadlog,
7 s - P s e K 3 )
l2. Seth. A later rule uenitions & cese 1wl ch there
L .oy o
m-cht be an injuncilon.
L v
'I”ﬂ y 3 m - o My mamea o9 ) TTITY ‘.t’ ~ Ty e ] e ay nd v 3
e Cholrmmer. Where v injunction wes lssued on o=
. o e \ e o .
»laint of bresch of nisco-=- CNj0. .0 that tho wen muast per-
petbuclly behave "nmoell.

Lipe sounzauiet, T suppose scwe of t
in just for the informstion of the cormitte
tion that thew wonld he s tricken.

v

Iirs tlovinson, Certalsrly, ir there 1
it.

i "-‘-i)UI‘i‘)'Q".JHto T do »ot see any.

Lors liobinson. hen thaet is oat.

"¢ Chelrman. Hule 52. Do you went

Murther?

IIr. Boblusou. o, In Tact, in lew
exprossed the faosr thet Lhiias rule wonld be
cr'vinal rules. Becaunse they - Ld they bt
have bo sct Towth Tuig findia_ sz of Jaect, esp
trisl wes by the court. ey sald thst wio
wurden on the jua_e.

Toie Chairnan.

hese rules were put

e, witn the expocin-

.1
th

.
- asr oaryyv S
o sey anything

Tork sowme Judres

~

INxe

~t
g

Judoe snoold
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the comiittee?

l're Durke. Why 1o it poss ble r~nd desirable in civil
csses but 1 possivle 1n criminal cases?

. Medelle. I Liin- 1t is due to the fact thal appellate
courts want to make tieir jobs eesslier, sni the only rossioility

ther heve ls where there has not been e Jur
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civil cases.

The Cholrmen. "he wotion is to strike out hule 52.\\
(Trhe rotlon was acrced to.) d
The Chelirnan. Dia I interrv-t you, lp. 3casongcod?
<
I'r. Season ood. 1 have forzotten the lore on the subject;

I
but you ~et s more thorough review, in civil cases #kat the jury

L wrtuwsd
hod welghed, when rou have findings of fact than wnen you do

not. Ur.less wou ask for sepsrste findin.s of fact -- T =2m not
speskinc very eccurately; but 1t is Just in tre back ol my hes
thet wou have @ betier review if you ask for findings of fact

tran if Tou ao rot.

-
=3

ht.

o
"

i.lo
1O

. upltzoff. That r

lir. Scasonsood. It mey be that the same thing would be

triue 1 a crirmiral case., I Go not know.

The Chairman. Rule 5l.

Lr. *oungruist, T take it there 1s no Rule 537

The Chairmon. Hoe

Iir, Hobinson. o, sir. It hed to do wlth masters, snd

we could not see row masters had s place in criminal cases.
The Yhalrman. 1 canrot, eilther.
Ii'e +oltzefl. T an wondering wnether Rule 5l hes any

enplicetion to criminal cases. Perhaps 1t hios not, in 1its

{
ald
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posent form. I vove thet ue strile out lo. Sh.

.

Ir. Ledalle. inciuding the cost provision.

wr. doltzoff.  ZTes,

Lr. Creme. Ch, vyeu; surely.

lir. Medalie. Tt is ot safe to commlt crimes 11 you

to pay the coatsl

f—
[
©
<
O]

Lir. Seth. So the rule ~zoes out s a whole.

~he Chsirman. wWhat ie the present rule as tc costa?®

Iir. liecalie. There ars special statutory provisions
assessgins the costs of prosecutions.

The Chairmen. Could it not be summarized in a snort para-

craph like thet?

Ir. Mecalie. If you have specific statutes dealing
with perticulsr cases, then you have it. You have not abro-

~ated 1it.

—

Lr. uoltzofl. Ordinsrily the jud e may lupose costs as a

ip. Crone. In a criminal case?

wr. oltzoff. Yes. It does not uo any good ordinari-

(@

ly; all we do 1is to accurulate thousands of unpaid jJudgments

for costs, and we cdo not lmow whet tc do with them.

lir. “ouncaquist, That epplies only to judgments render-
ed?
lir. Crene. Yes; thet is only where there 1s a fine

irmposed.

lir, ledalie. Vhere 1 that?

Lr., founcmilst. racve 1, on the left. That applies
only in a prosecution for fine or forfeiture? Oh, T beg

vonpy pardon -- the latter part of 1t applies tc offenses.
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Fases 1 and 2 are reversed there.

L. llecalles Tt 15 discretionary in cases not cepi-
tal. Tor murder or trcason jou do not pay costsl

Mr. Youngguist. Tou mey Tlzure thet the man nay be
hune and thercfore aould not pay. what do costs mean?

Lr. Nedalie. 1t ls the tct of liay 3, 1792.

ir. Youngquist. In our Stete ve Go not assess costs

jav]

arainst a defendent in a criminel cesej nd 1n view of the

fact trat Lf the defendant 1s acqitted he may ot tax costs

<t

prainat the Government, I do not 'mow why it should not work
reciprocally.

Tr. Wechsler. T think this ststube has been used pri=-
marily in eriminal conlenpt cases, as 2 matter of fact, and in
other cases 1in wnich corporations =are defendents, snd where the
thing has been used.

The Ghairman. Rule 58.

Lire. Mecalie. \nat have we done? Are we satisfied about
costs poing out?

Y

The Cheirman. Yes; Rule 5ly is out, by common censente.

- T 0
Now Rule 50.

lre Hobinson. In rule 53 we have some information here
on the prosent sederal law. The judrment 1ooa criminal case

the sentence.

[N
n

aTter o plea of oullty, or 2 verdict of puilt by a jury

or finding of guilt b7 the trial court where a jury is waived =%

sentence shall be luposed witnout delay, i <« .

0? cource thown Ls in the criminal appeals rules.
Lir. Jeasonsoode Lxouse me, please. Does it not say

"impose sentence unless there 1s a wotion for new trial?"

s
e
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Trnose rules are at 292 U.3. It is my recollection that they do

v

not impose sentence if a motion for new trial 1s pending

O
=
e
n

about to be filed.

i Jiobinson. You are specking of the statute; are you?

Mr. 3easongoods Yo; I am speaking of the criminal
spreels rules as civen in the back of 292 U.S. ferhapes we can
get that, can we not?

Llir. wechsler, That is the provision of the criminal
apreals rules.

.« Robinsocii. 0Oh, the criminel appeels rules?

lir. Seasonsoode. Yes.

Lre. Robinson. Wwe have them here,

Lir. Younrauist. In line L. shouldn't we strike out "spec-

lir. lecalie. von't wyou went to begin after the semi-
colon in line 3, end dovn to line 6 of Kule 9?7 I move thst/
thet be s tricken.

Ir. Youngquist. Before vou cowe to that in line I} you
chould strike out "a specisl verdict in the form of a special”

1 insert the word "the".

an
Iir. RObinsor. It is "upon the general’.
lr. Younsgnist. "Upon the verdict".
lir. woltzoff. How are you vwocifying line 27 Because you

do not enter judrment untlil after sentence.

Mr. Crene., The sentence is the judgment; is it not?
Mr. doltzoff. Yesy; thet is right.
lir. lledalie. ilo; the clerk could not enter anything
until the judre sentences, after verdict.

.

. “oltrzof . 1In the present Federsl procedure, which was
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nodified twe op three vesars azo, after the Judre proncunces sen-
tence orally i open court then the clerk fills out a written
Judrment, S'or many Jears ve did not have that, and we had s
good many ambisucus sentences. o e clerk weog Tinally re-
quired to write them out,

kre Orfield. i sentence isg a penalty; is 1t not?

lir, Holtzorr, A sentence 1is a renelty bronounced by the
Judce in open court. Then g written document is sizneg by the

L Lﬂ/%

court, reauy ins the sentence and acting alse as a comiltment,

Lr. liedalie, bon't we want to provicde, "Afterp verdict
and sentence, Judorent shall pe entered by the clerk in accord-
ance therewithe!

lIr. Yiechsler, T ynderstzng that the Reporter is coing

to droft a mope elaborate brovision wigh reference to Sentence,

anyhow. Jde referred +o it Jesterday in colloquy with Iilp.
Glueck. It secens to ne that Rule 58 would Piay such a minopr

vart in ¢ statement =hout the total sentence broblem, ir 3¢
sfould be handled by the rules, that 1t ig hardly worth while
to consider this Phase of it Separstely,

Lir JRobinson, T &sked lir. Glueck to sive us nis recom-

rendations on thst subject -- ir woy vunt to proceed with the

let er he wrote, L1 wiich he stated sone orf his iceas, T said
1 hoped ne woulg be able to stay and to brosent those to Jou.
sut he had o leave,

I'r. lechsler, I see. vou meent today, I trought vou

-

st111 hed the brovlem under ccnsiaeration; I misunderstood.

M
PN
3
Py
N
o

t 1s gti11 un er consideration,

fa—
[

iobinson. Vi, no;

all right,

lir.Jdledalie, In the neantime can't we Splify what we
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have rere?

LT e Robinson. Yes; but it 15 nuch more extended than

.

Lro Younequigt,

-

-85 wirong in my SvZge st ion, because

-3
e
[
i
=

thr t is dealing only w answers coupled with interrogatories.

The Chairmen, Those are out,
NN “oltzofyp, Yoo,

ir. Medalie, I think that after the Semicolon every-

thring to the end of the fipst sentence wonlg have to 20 out.

4
Lre Tounpanist, Thet 1is right.
Iin, Ilecatlie, I woulg tale the vords "aftop sentence ig

1posed by the court!

fie Chairman, W11l you perg tie firgst clause ag wou

wroMedalie, "After virdict and sentence',
Thie Chalirman. Vsrdict of the Jurye?
wre Hedelie, It 1 icht be the Judrets,

"After the veralet o tn Jury or Tinding by the Judre,

as the case may be, and senternce thnr@on, Judrment shall be

entereq forthwith b7 the clerk in cznfarnity'therenith." /
//
ac {iadrran, ‘Tie port of the sentence ig out? \

e next sentence 7T Co 1ot understsnd: "Sat wiaen the

~

covrt dircctks entry o Jus ment op Cilty or fop other remedy.o

3 N N n S €
ares the e otrer reuediegs

Lire0ltzolr, «+03 I cennot icall a case,

5

Lr. lledalie, “here ig no forfeiture ENy rore, That ig

~—d

-J
o

O
L]

Ir.Robinson. Of covrrn Sl

o
1]
:é'
]
<
T
1]
ct
@©
(sl
o=
(-,.
0]
193]
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&t least in the Stare broetice -- whare wou have an injunction
rather closely wranred up in g judonent o- Padlockine g
or sowmethinag of thut kind.

I etolbzor, Therc is no suell situ-tion in the redersl
law, T thinlk,

- Ty .~ . e - . - NP oo . T kN PR TR .
I, Hobinson, L dn w0t 10 ow. Under the alcomol adminia-

Erat’ou et - but o+ 1g .ot erimiznal.

L. ipltzore, Lo thal is a separate forfeiture Pro=-
coeding,

lire. Seth. Lir. Medalie, wou rentioned the situs tion

forfetture of the Iroperty vins sccorglished by 2 1lbel procsdure
upor: lencd. am 1 rizht 2lout thet? I there g separate 1ibel
to forTelt the pProverty?

we Hedslie, Vesy there is o separate libel

Lr. Seth. And it is not forTeited, as T underszisnd,

lr. lledaliie, Go3 I do ot unieceztand so.

LD Smasoncood, S ocome back to the broposit]

b
@]
=
“*
bR
&
o
e
ot

'3

1z veyvond oun Jurisciction, hecanse the order of the court is

Vit resmect to rules orlor to or ivcludine the verdict op

finding of wilty or not cuilty. ACCﬁrding to our minutes thet
is where we are stonyped,
lir, Ybungqui&t. I thousht at our meeting in January

we decildaed e would

20 beyond thset -- tentatively, at lesst,

-

fr. Seasonsood, w7 second point 1is that this 1s already

covered by the rules on appeals, 207 (,3, 61,

Lre Seth. I3 thet Hule 1l or Rule

N

of the Criminal

Appeals? I cannot remerber o
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AN
o

Lr. Season~nod, My notation 1is 1", but I am not sure
whiech ig correct, A8 T reaq thet 7.4 do not have the sentence

il & motion rop 22y, trial ig bending.

wTWRobinson, Lre -ou assuming that the criminal

appesls rules wil] te Jirding on mnatever we do here? e o

£

1

net wou

@)
O

nsider them 1f the Conrg Wishes ns to do so, but t

not %ind ns,

s
L]
[
)
]
&)
o
)
€3
QO
jol}
-
o
)
cr
S
D
()
O
&
b
<k
Ve
ja
0
(93]

an

14

adopted those, woulqg

LrWRobins an, Ho; tose rules e adopted with the view

N
-

=, E)

Cret they cre belinz changed fron tipe to tine,
iir, 3casonzood,  or course I think there 1s zood roag
for not; entering the sentence until tle wotlion for neyw tria

1s disposed of,

Lire Zeth. I raiscg tie aucstion 1 ny letler to the

on

1

Reportep hether e siiould go into those rules, I think the

whole schene should be adopted in one s et of rules, the same

85 was done vith the civil rules, Ut I am not sure thst
8re committed to that taslk.

The Chalrman. Vie =ra not)as our relerence now stands

[&]

But 1t wsg agreed the fiprst dg-r V€ met here that we

-

Zeep the thovht 11 ming in case the Conrt should &8k us to

we

hould

S0; and st least aricng the cirecuit conrt judses there liag been

tallt of the 1esirabi¢ity of doing 1t, because thew are find

Hr. Seth. Moreover, there are sone broceedin-s 1.,

civil ajpeals rvles that woulg te an entirely aifferent

-

€ criminal appesls vules wonld be,

v

-

[0}
)

procedure than whqt L}

ng

he

ir
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that were left as an @ntirely Separ: ke code, ang ir We sto.ved st

thet point, For instance, thers ouzht to pe Some kind of g
section in oup code indicatlng What s5-on1g be the Zround of g
notion for nay trial - nose et have been recosnizeqd accord-
ingz to the Useres o couptg of law, L £ 1nk the rvle is Sood

.

and oucht to be specifie.

)

At any rate, there ig o provision in t he criminal gppeals
roles of  tne STOUNCs vpon which o motlon for new trial can pe
Sranted, They provide wien the Hotion must be made, hut they
o Mot tell ug anytiiine pope ahout 1it,

Iiz, Se280n;00d. L shonld 1ire to direct the attention
of" the brethren 4o the qu stien 07 whether the “entence shoulg
be imﬁediately on the retnrn of the verdict of the Jury or

whe thep it shonlg await the motlion fop new trisy, or

(@]
s}

Clirae

{

ina civig case you do 0t enter judrment mtil oy either sug.

tain the verdict -o

The Chalrman. What sre the advantages both ways?
Lir, Season-ood., The “dvantace thst it 1is xpeditious,

99 sentence Ines soon ag JOU have the verdict of the Jury.
I'm, d0ltzory, Tt ink that stonld Le g, the discretion orf
the court, or conrse, ordinnrily i the coup viere Serliously
fo entortai- o totion for pey, trial -- viiich does ot Prdinerily
napien ln e criviinael case - ne woulg J0stpone Sentence, Zut
Sotie fudes Pronounce sentence immediately alter the return of
the verdict, at the end of tie trisl, But I thin this shoylg
be clearly in the discretion of the court,
Hr. Vechglep, s 1t ot ONr purpose to Introduce the
ldea of gp investigatopy .Tobaticn gn an ald to the court

in Sentercines 1 0o not see iy Any of that ecan WOrk if won

~
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Sentence a man immediately

Ir, Holtzorr,

to have g Preé-sentence inve

=
w

ny di

[0

the trial; a brobation officep aoes that,

to have the factas ready in

b-swechsler, Is
kip, “oltzorlr,
Lr.wechsler.
Tr, Holtzofr,
wechsler, that the
test, but
thet 1s important.
r. wechsler,

an investisetion it

I arree with
L

tricts they nake the pre-

the

That Seems an

At least

indierotes thsat

aftor verdict.

Jou thot the ideal thing is

stizstion in every case, But in

sentence investigation before
That 1s done

30 as

case of conviction.

-t froquently done?

in sone districts,

incredivle DProcedure,

In any event 1t docs seem to me, lir,
Pendency of the rmotion for ney trial is the

it is the making of the Pre-sentence investi ation

& n

11

JOU contenmpla te having such

sentence immediately after

Judement shiould be outlawed -- gg T think 1t siiould be,

~Te lledalie, It should not be outlawed, because in many
tases 1t does not natter oy Zood or Lud the defendsnt is; he
Just must 20 to Jall rop the crime he nas cormitted,

a vep N
& man who wasg nown

&5 a

arives and

=

the hesaqd 0

is convicted of & crine,

be done with Lim. You ind

AT e Lounsouist, lir .
Judsment pe entered
lr. ledalie. Yes;

o

lir Seasongood.

4]

chtence stould e ente ag

2 church memb=p

a corpors

tenda to roform

it hog

fespons ‘ble memb- p of the comrminity,

and the head of charity

“ion, op enytiing else JOou wish,

You do not hesitate with what is to
f1iim.

Hedalie 15 Surzestion was that

titer sentence,

to be .

LOW we gpre tallrin: about whether the

immediately on the finding orf
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Ir, Holtzoff. Vske an antitrust cace, There ig no

rals; no sueh uestion ng thay is in-
Z€ lnows Whether ne Wishes to lupose sen-

of tring,

The Chalrmar . Gentlemen, it is Quarter pagt ten.

liy Seth, Can't ye have the Crimingl grpeals ryule
with respect o Peserving Sentence Pea 'y for vg 1. the morning?
Mr.Robinson. I thougsht that a11 the ecrimingj avpeals

rules are 1ere 1n the Looks.

v Seth, Ferhang they are,

Written out in

the Chalirman, Gentlemen, what time 1g it your bleasure

He rornine?

i, Medalie, Ten o'clock. It is .0t g pleasure to conme

Jo

in late but evep- Lornings T am compelled to hendle & number pf
b J (@) s

teleriione calls to Loy “ork, and T cannot dn thgt by $.30.

lire Waiie, At the rare VG are Zolng, contt Ve stort gt

10 otclock and st throuche
the Chairman. I have peen looking ahead, png 7 notice

that (3 ¢4 09 src blanl

1. -
. Lt

9]

jde

S

{22y

te comforting, So irf

Ve assemble expeditiovsly at 10 otelpel I tink we may be ahle

to finish durine the day - DOssibly durine £h, £fternoon,

oy wechzlep, tay I agn if -rou intend, in the present

stat: of UHCfrtainty &s to oup jurisdictlon OVer apnellate

proceedihgs, to considep the

2 Subsequent rules here Which relate
to asrpellate Proclems?
The Chairman, I shoulqg hiope VEry much that We might;



1,0

738

because I imzrine thet one of the t :i  -g the C hief Justice
Goubtless will ask ne 1s, "Eave -y anytiulng really to surcest?
we camnot tell the until we have had our discussion here.

ve have the mnemorial here brepared for Professor Baker,
Wwhich is now ready to ve sirned. Ir you will step Lo the deslk
and sirn in lphabeticql ordsr, we would like to
i1ts way as soon as Dossible.

Lir. Dession. Is it sofe to riake engza_enents for the
afterncon?

Lhe Cha’rman. 71 think we shall have to leave 1t the

sfternoon., e LeT heve o short lunch.

(Thereupon, at 10.15 o'clock Leliey & TeOCES3 Was balen

until Thursdsy, Seplember 11, 1941, «t 10 olclock a.m,)



