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MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULESOF CRIMINAL PROCEDURE
October 11 & 12,1993

San Diego, California

The Advisory Committee on the Federd Rules of Crimind Procedure met in San Diego, Cdifornia on October
11 and 12, 1993. These minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Jensen, Chair of the Committee, called the meseting to order at 9:00 am. on Monday, October 11, 1993 at
the Le Meridian Hotel in San Diego, Cdifornia. The following persons were present for al or a part of the
Committeg's meeting.

Hon. D. Lowdll Jensen, Chair

Hon. B. Waugh Crigler

Hon. Sam A. Crow

Hon. W. Eugene Davis

Hon. Wm. Terrell Hodges

Hon. George M. Marovich

Prof. Stephen A. Sdtzburg

Mr. John Doar, Esg.

Mr. Tom Karas, Esg.

Ms. Rikki J. Klieman, Esg.

Mr. Edward Marek, Esg.
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Mr. Roger Pauley, J., desgnate of Mr. John C. Keeney, Acting Assistant Attorney Generd
Professor David A. Schlueter
Reporter

Also present a the meeting were Judge Alicemarie H. Stotler and Mr. Bill Wilson, chair and member respectively
of the Standing Committee on Rules of Practice and Procedure; Mr. John Rabig, Mr. Paul Zingg, and Ms. Anne
Rugtin of the Adminigrative Office of the United States Courts and Mr. James Eaglin from the Federd Judicid
Center. Judge Rodriguez was not able to attend the mesting.

. INTRODUCTION AND COMMENTS

Judge Jensen, newly appointed chair of the Committee, welcomed the attendees and recognized Judge Hodges
for his outstanding contributions as outgoing chair of the Committee. Following a brief response of gratitude from
Judge Hodges, Judge Jensen recognized the contributions of Mr. Marek and Mr. Doar who were aso leaving the
Committee after many years of service. The Committee dso extended its congratulations to Mr. Wilson who had
recently received Senate confirmation as afederd didtrict judge.

II. APPROVAL OF MINUTESOF COMMITTEE'S
APRIL 1993 MEETING

After noting atypographica error on page 14 of the minutes, concerning the date of the Committeg's October
1992 meeting, Judge Marovich moved that the minutes for the April 1993 meeting be gpproved. Mr. Karas
seconded the motion which carried by a unanimous vote.

[1l. REPORT OF SUBCOMMITTEE
ON COMMITTEE PROCEDURES

Judge Crow reported that his subcommittee, comprised of Judge Jensen, Ms. Klieman, Mr. Marek, and Mr.
Pauley, had considered two issues raised at the Committeg's April 1993 meeting: (1) Whether the Committee
should permit interested persons to gppear and speak on proposed amendments and (2) Whether any conditions
should be imposed on reconsidering a proposed rule change which has been regjected. He provided a brief
background of severa problems which had arisen in conjunction with proposed amendments. For example,
interested parties have from time to time requested permission to address persondly the Committee in an attempt
to persuade the members to adopt, or rgject, a particular proposal. The subcommittee recognized that athough
some proposa's might not be susceptible to "ord testimony” from interested parties, the rule making process
should be open to public scrutiny. To address thisissue, the subcommittee offered three aternative proposas.

1. Recommendation: The Advisory Committee should adopt the subcommittee's recommendation to require dl
suggestions and proposas submitted by interested personsto be in writing and to limit ord testimony or
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satements to public hearings only and not business mesetings. This recommendation does not preclude Committee
members from asking questions of proponents or opponents who are attending the business meeting.

2. First Alternative Recommendation: The Advisory Committee adopt the subcommittegsfirst dternative
recommendation to require dl suggestions and proposals submitted by interested persons be in writing and to
dlow ord testimony at business meetingsin support of or in opposition to written proposa's upon advance written
request and cause shown.

3. Second Alter native Recommendation: The Advisory Committee adopt the subcommittee's second
dternative recommendation to stay with the status quo but monitor closdly the current practice of ord testimony
a business meetings and recondder the above recommendations when circumstances further warrant it.

Judge Crow noted that some members of the subcommittee had expressed the dissenting view that aflat
prohibition on any ord presentations would be viewed as contradictory to the public policy of the kegping the
Committeg's work open to the public. Those members, he noted, favored leaving to the Chair the question of
whether ord testimony should be presented at a particular meeting.

Judge Crow theresfter moved that the Committee adopt the subcommitteg's recommendation. Judge Davis
seconded the motion.

In the discussion which followed, Judge Hodges noted that there was growing pressure on proponents to appear
and argue their cause before the Committee. Noting the mixed history of hearing from proponents, he observed
that it is often touchy and difficult to decide who should be permitted to address the Committee. He believed that
it was important to give some guidance to the Chair and that he favored the first recommendation. He stated that
proponents can offer written suggestions and that to permit ord testimony might politicize the meetings.

In response to a question from Judge Crigler, Judge Stotler indicated that no other Committee has articulated any
clear procedure for hearing testimony or ora presentations at business meetings. And she could not recdl the
issue ever arising in the Standing Committee.

The Reporter informed the Committee that he often receives telephone inquiries from individuas and
organizations about the possibility of persondly pleading their cause for a particular amendment and that he refers
them to the Chair. Ms. Klieman noted that she had been lobbied on at least one proposad and feared that there
could be abombardment of ord testimony. Mr. Wilson spoke in favor of permitting ord arguments on particular
proposds and Mr. Marek commented generdly on the question of whether the public is even aware of the
Committee's agenda. He was informed thet information is available to the public.

Professor Sdtzburg favored the first proposa which permitted the option of questions from the Committee. Judge
Hodges provided a more detailed description of the need for clear guidance on who should be permitted to
appear before the Committee and Judge Stotler added that the Standing Committee would be considering

internd rules of procedure for conducting its business. She aso suggested that it would be beneficid to prepare
an annud report indicating what, if any, action had been taken on various proposas. And it was essentid, she
added, that the public be aware of the agenda.

The Committee voted unanimoudy to gpprove the subcommitteg's first recommendation. Mr. Rabig indicated
that he would coordinate the notice of the agendas and at the suggestion of Mr. Pauley, it was decided that the
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recommendation should be drafted as a bylaw of the Advisory Committee.

Theresfter, Mr. Pauley moved to forward the recommendation and action to the Standing Committee. Judge
Crigler seconded the mation which carried by a unanimous vote.

Judge Crow presented the subcommitteg's recommendation regarding the possibility of reviving proposed
amendments which have been previoudy regjected by the Committee. He noted that the problem had not been
encountered enough to make any judgment as to whether repested proposas are purposeful or merely
coincidenta. He aso noted that the subcommittee questioned whether it would be advisable to place restrictions
on repeated proposds. The subcommittee, he stated, had decided to propose the following recommendation:
The Advisory Committee adopt the subcommitteg's recommendation that the reporter in preparing copies and
summaries of dl written suggestions or proposals identify those that are Smilar to ones that have been rejected
and, to the extent practicable, provide asummary of the reasons for the rgjection gppearing in the Committee's
minutes

Judge Crow moved that the recommendation be adopted. Professor Saltzburg seconded the motion.

In the discussion that followed the motion, Crigler expressed concern about recongderation of rejected
amendments and Mr. Marek raised the question of what would congtitute "reglection” of a particular proposal.
Judge Marovich expressed the view that the Committee should keep it Smple, e.g., the Committee would
normally not be amenable to continued discussion about a proposa which had been regjected. He dso noted that
the Committee procedures should not be tuned too findly.

The Committee ultimately voted unanimoudy in support of the motion. Professor Saltzburg moved that the

recommendation be forwarded to the Standing Committee and Mr. Marek seconded the motion. The motion
carried by a unanimous vote.

IV.CRIMINAL RULE AMENDMENTSUNDER CONSIDERATION
A. Rules Approved by the Supreme Court
and Pending Before Congress

The Reporter indicated that amendments to the following rules had been gpproved by the Supreme Court and
had been forwarded to Congress.

Rule 12.1 (discovery of statements)
Rule 16(a) (discovery of experts)
Rule 26.2 (production of statements)
Rule 26.3 (migtrid)

Rule 32(f) (production of statements)
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Rule 32.1 (production of statements)
Rule 40 (commitment to another didirict)
Rule 41 (search and seizure)
Rule 46 (production of statements)
Rule 8, Rules Governing Section 2255 Proceedings
Technica Amendments (use of term "magidtrate judge") throughout the Rules
Barring any action by Congress, these amendments will go into effect on December 1, 1993.
B. Rules Approved by the Judicial Conference
and Being Forwarded to the Supreme Court
The Reporter informed the Committee that amendments to Rules 16(a)(1)(A)(statements or organi zationd
defendants), 29(b)(delayed ruling on judgment of acquitta), 32(sentence and judgment), and 40(d)(conditiona
release of probationer) were gpproved by the Standing Committee at its June 1993 meeting and that the Judicia

Conference had dso gpproved the amendments. They will be tranamitted to the Supreme Court in the near
future.

C. Rules Approved by the Standing Committee

for Public Comment
The Reporter dso informed the Committee that the Standing Committee in June 1993 gpproved for publication
and comment amendments to the following rules. Rule 5 (exemption for persons arrested for unlawful flight to
avoid prosecution), Rule 10 (in absentia arraignments), Rule 43 (in abosentia pretrid sessons; in absentia
sentencing); and Rule 53 (cameras in the courtroom). The deadline for public commentsis April 15, 1994.
The Reporter indicated that the Litigation Section of the American Bar Association had requested extratime to
comment on the proposed amendments, in particular Rule 53. Following a brief discusson during which it was

noted that the deadline of April 15 would provide the opportunity to review any public comments & the
Committee's Spring meeting. No action was taken on the | etter.

D. Other Criminal Procedure Rules Under
Consderation by the Committee

1. Rule 6, Secrecy Provisions of Rule re Reporting Requirements.
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The Reporter informed the Committee that Mr. David Cook of the Administrative Office had raised the issue of
whether Rule 6 would be violated if dl indictments, sealed and unseded, were reported to the Adminigtrative
Office. Mr. Rabig provided some background information on the request. Both Mr. Marek and Mr. Pauley
expressed concern over the possible release of any information concerning sealed indictments. Mr. Pauley noted
that reporting seded indictments could be especidly problematic where the public was aware that a grand jury
was mesting on abig case.

Judge Crow questioned whether the Committee should even be considering the issue. His concern was echoed
by Judge Jensen who noted that the Committee should not render advisory opinions on rule interpretations. Judge
Marovich moved that the Committee decline to act on the issue and Mr. Doar seconded the motion, which
carried by a unanimous vote.

2. Rule 16, Disclosur e of Witness Names.

Judge Jensen provided a brief overview of a proposd before the Committee to amend Rule 16 to require the
government to disclose the identity and statements of its witnesses before trid. He noted that the proposal, which
had been presented by Professor Saltzburg and Mr. Wilson at the April 1993 meeting, had been deferred at the
request of Attorney Generd Janet Reno who had requested time to study the issue. On August 4, 1993, Attorney
Generad Reno wrote to then chair, Judge Hodges, indicating her opposition to any effort to amend Rule 16 to
require such disclosure. In support of her position she attached a detailed memo prepared by Mr. Pauley; that
memo critiqued a draft amendment prepared by Professor Sdtzburg and Mr. Wilson. Judge Jensen noted that
the Reporter had prepared an aternate draft.

Mr. Wilson offered brief comments on each of the two drafts and observed that the Department of Justice will
gpparently not change its views on discovery.

Addressing the draft that he had prepared, Professor Sdtzburg noted that the Committee had spent along time
on thisissue and that the proposed amendment was an important one. After summearizing the thrust of his draft,
Professor Sdtzburg noted the long-standing oppaosition by the Department of Justice and that they were candid
enough to regject any suggested changes. He observed, however, that thereis no rea dispute that discovery
encourages efficient trids. The Department recognizes that point, he noted, because it had itself successfully
proposed amendments to rules which benefit the prosecution. Professor Saltzburg aso observed that the system
is more complicated and that this amendment would be afirst important step toward making crimind trials more
effective. He noted that the draft presented a balance between protecting witnesses and the defendant's right to
prepare for trial.

Professor Sdtzburg moved that the Committee gpprove the substance of his draft which would require the
government to disclose to the defense seven days before trid the names and statements of its witnesses. Excluded
from his motion was any reference to disclosure of co-conspirator statements. Mr. Karas seconded the motion.

In the lengthy discussion which followed Mr. Pauley provided an in-depth andys's of why the motion should be
defeated. He agreed that the Department has agreed to anumber of amendments in the past but that it felt very
uncomfortable with the proposed amendment. This amendment, he said, was unacceptable to the Department
and indicated that it would exert dl of its energy at every stage of the rule making process to defegt the
amendment. He added that the amendment potentidly infringes on the Rules Enabling Act because Congress has
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aready spoken on the issue in the Jencks Act. The Committee, he stated, should therefore defer to Congress and
avoid the appearance of an end run. If the proponents have enough palitical clout, they should seek an
amendment through Congressiond action. Mr. Pauley aso took exception to any suggestion that trias are
currently unfair. The Department dso wants fair and efficient trials but that the current state of affairs does not
present any problems worthy of an amendment. He indicated the fear that the amendment would dampen the
willingness of witnesses to come forward and testify. In that regard he observed that the amendment would
needlesdy invade the privacy interests of the witnesses. Findly, he noted a number of technica problems with the
draft, which he had explained in more detail in the memo accompanying Attorney Generd Reno's |etter.

The Reporter briefly introduced an dternative draft noting that the draft contained no reference to production of
the government witness statements and no specific procedure for government counsel declining to disclose the
evidence. He noted that his draft provided that counsel could use Rule 16(d) to obtain protective orders. That
draft did not include any procedure for pogt-trial review of a decision to not disclose the witnesses.

Mr. Pauley responded by noting that the Department was even more opposed to the Reporter's draft and that it
was definitely not acompromise.

Judge Marovich expressed concern about the tone of the Department of Justice's memo and that the Committee
would probably lose the battle in Congress. In very strong language, he expressed concern about suggestions that
thejudiciary would not be able to fairly determine whether awitness name should be disclosed. He noted that
eventudly the government would have to disclose its witnesses and that if the Department has good faith reasons
for not disclosing the witnesses before trid, they should be able to request an exception to the generd rule of
disclosure. Judge Marovich added that heis familiar with state discovery practices and that there is no redl
danger to government witnesses. He aso observed that early disclosure does have a postive impact on trids.

Mr. Marek expressed the view that the Saltzburg/Wilson proposa was a compromise. The key, he said, would
be that the Committee Note provide guidance on what condtitutes "good faith" on the part of the prosecutor in
not disclosing a name. He also noted that the Reporter's draft was less satisfactory because it did not make
provision for disclosure of witness statements. He noted that the proper avenue for amending Rule 16 is through
the Rules Enabling Act, and not going directly to Congress. Reading from pertinent provisionsin the Committee
Note accompanying a sSimilar amendment forwarded to Congressin 1974, Mr. Marek noted the importance of
pretrid discovery. He aso reminded the Committee that the Department of Justice had sought amendments
broadening government discovery in Rules 12.1 and 12.3.

Mr. Pauley responded briefly by observing that judges do have concerns about witness safety who can decide
whether a sufficient showing has been made by the prosecutor, who is often in a better position to assess witness

siety.

Addressing the issue of witness safety, Judge Davis commented that the issue cannot be ignored and that it is not
aways easy for the prosecution to articulate good cause. But the increase in the case load means that discovery
will become more important. He expressed gpprova of the Reporter's draft amendment and the possibility of a
reciprocity provison for the government. Findly, he suggested that the prosecutor's reasons for not disclosing a
witness should be unreviewable.

Ms. Klieman noted that she has represented both the government and the defense and that she is not necessarily
biased in favor of defendants. She stated that the danger factor isred, not only to the witness but dso to the
family. But the government has options available for protecting witnesses. Ms. Klieman expressed agreement with
Judge Marovich's views on discovery in state practice and added that it would be fase to assume that there are
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more dangers to persons in the federd system. The danger is no different and the Sdtzburg/Wilson proposd
accounts for that. She noted that the participants should count on good faith of the prosecutor. Drawing on the
fact that she has worked on both sides, she could not think of a case where discovery did not promote efficiency.
She dso indicated that the Reporter's draft fell short of the needed reform. The defendant needs the witness
satements before trid. Findly, sheindicated support for inclusion of areciprocity provision.

Mr. Wilson recounted a case in which a client was innocent and there was clearly no danger to the government
witnesses. He noted that the issue of potentia danger to witnessesisavery smal part of the federd crimina
system.

Mr. Doar noted his generd reluctance to change the rule and that he did not agree with Judge Marovich's view
that judges are better able to decide whether awitnessisin danger. Findly, he questioned the need for a
provison for pogt-trid review of the prosecutor's reasons for not disclosing awitness name.

Professor Sdtzburg responded that it would probably not be necessary to include such a provison and that his
proposa was intended to include checks and baances on both sides. He added that the proposal should include
aprovision which recognizes the possible danger to third persons.

Judge Crow disagreed with the view that the attorneys should not be trusted. He agreed that the amendment
should require disclosure of names and addresses but was not sure that it should extend to disclosure of
satements. He also expressed gpproval of areciprocity provision and favored deletion of apogt-trid review
procedure.

Judge Crigler indicated that he had mixed views on the Sdtzburg/Wilson proposd. He did not believe thet the
Reporter's draft went far enough but was concerned about possible pogt-trid litigation concerning the
prosecutor's decision not to disclose awitness name. While he agreed with Judge Crow's views about trusting
counse to do the right thing, he was concerned about starting a debate with Congress on crimind discovery.

Judge Marovich stated that there will be no confrontation with Congress unless the Department of Justice wants
it. He agreed with those who are opposed to including a pogt-trid review provison. The redl deterrent to abuse
of the option of not disclosng awitnessisthe fact that prosecutors want to maintain credibility.

Professor Sdltzburg withdrew his earlier motion and made a subgtitute motion, with the consent of Mr. Wilson,
that the Committee approve in principle an amendment which would require the prosecutor to disclose awitness
name, address, and statement but would not include a provision for post-trid review of the prosecutor's decision
not to disclose. He suggested that the Committee wait on the issue of reciprocity.

Mr. Pauley expressed concern for the timing reguirements, noting that in capital cases the prosecution need not
disclose awitness name until three days before trid.

The Committee voted 8 to 2 in favor of Professor Satzburg's motion.

Following a brief adjournment, Professor Saltzburg presented a draft amendment to the Committee which
covered the key points raised in the earlier discusson. Mr. Pauley again urged the Committee to shorten the time
for disclosure to three days before trid. Following additiond drafting and style suggestions, the Committee voted
9 to 1 to approve the draft amendment and forward it to the Standing Committee for gpprova and publication.

In later discussion concerning issues to be included in the accompanying Committee Note, it was suggested that
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the Committee Note make clear that nothing in the amendment is intended to change the protective order
provison in Rule 16(d). Mr Pauley dso suggested that the Note include a reference to the fact that witnesses
often tegtify at the risk of not only physical injury but aso at the risk of economic reprisd.

3. Rule 16, Disclosureto Defense of I nformation Relevant to Sentencing.

The Reporter informed the Committee that pending amendments to the Commentary for § 6B1.2 (Policy
Statement on Standards for the Acceptance of Plea Agreements) recommend that before the defendant enters a
guilty plea, the government should firgt disclose sentencing information which is reevant to the guiddines. He
indicated that athough the Sentencing Commission did not intend to confer any subgtantive rights on the
defendant through the changed policy statement, the change is gpparently intended to encourage plea negatiations
that redigticdly reflect probable outcomes. Mr. Pauley urged the Committee to reject any proposed amendments
to the Rules concerning disclosure of sentencing evidence. He noted that the issue had been raised three years
earlier and that the Department of Justice had aso opposed it then. The Department was concerned that
enormous amounts of litigation would be generated through a requirement to disclose sentencing evidence. Noting
that the defense receives such information under current practice, he aso expressed concern that the plea
bargaining system would break down.

The Committee took no action on the issue.

4. Rule 16, Proposal to Require Government to I dentify M aterials Relevant to Defendant.

Mr. Marek recommended that the Committee consder Judge Donald E. O'Brien's proposal to amend Rule 16.
The gig of the proposd isthat Rule 16 be amended to require the government to provide an index, guide or
some other device to assst defense counsd in sorting through and identifying documents or information relevant
to the case. He noted that Judge O'Brien is amember of the Judicia Conference's budget committee and that he
is very concerned about costs associated with pretrial discovery.

Judge Hodges provided background information on a proposa by Judge Donad E. O'Brien first presented to the
Committee at its Fall 1992 meeting in Sesttle. The proposa was ingpired, at least in part, by accounts of young
court-gppointed lawyers being presented with aroom full of documents. From a cogt-efficiency standpoint, Judge
OBrien believed that the time and expense of going through massive documents only to find little or no relevant
evidence was not judtifiable. At the Committee's Fall 1992 meeting, Mr. Doar moved to adopt the proposal. But
it failed for lack of asecond.

Judge O'Brien, and severd others supporting his proposa (Professor Ehrhardt, Judge William Y oung, and
Magidrate Judge John Jarvey) made an ord presentation at the Committee's Spring 1993 meeting in Washington,
D.C. urging the Committee to reconsider its position. Although no action was taken on the renewed proposd,
Judge Hodges indicated to Judge O'Brien that the matter would be added to the Committeg's Fall 1993 mesting
agenda. In the meantime, Attorney General Reno had addressed the proposa in her letter on Rule 16 (which the
Committee discussed in conjunction with proposed amendments re disclosure of government witnesses).

Judge Crigler indicated that any work product objections that the government might have would be waived when
defense counsd was shown the government storage area and that under the civil rules there is no specific
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authority to require production of any sort of a"roadmap” for locating the pertinent documents.

In an extensve discusson of the issue, Mr. Pauley opposed the proposa. He noted that there was ambiguity in
the proposa and that the Attorney Generd had provided the Committee with a number of compelling reasons
why the proposa was ingppropriate and that the defense should not count on an organizationa index. Mr. Doar
indicated that presenting a chronologica list of pertinent documents would be helpful.

Judge Jensen indicated that the maiter would be deferred until the Committeg's Spring 1994 meeting and
gppointed a subcommittee (Ms. Klieman, Chair, Judge Davis, Judge Marovich, and Mr. Pauley) to sudy the

proposa morefully.

5. Rule 40, Treating FAX Copiesas Certified.

The Committee consdered a proposd filed by Magigtrate Judge Wade Hampton that the rules be amended to
provide that faxed certified documents of indictments, arrest warrants, or other instruments be considered as
"certified.” Following a brief discussion of the proposa, Judge Crigler noted that the proposal seemed to be
adequately covered in the rules and moved that the Committee rgject the proposa. Mr. Marek seconded the
motion which carried by a unanimous vote.

6. Rule 41, Proposed Deletion of Requirement that Warrant be Issued by Authority Within District.

The Committee considered a proposd filed by Mr. J.C. Whitaker, afederd law enforcement employee, who
recommended that Rule 41 be amended to delete the territorid limitations. He noted in his letter that such
limitations create hardships for law enforcement officers who must now obtain a search warrant from an authority
in digtrict where the property is located, or will be located. The Reporter informed the Committee thet the
territoria limitation issue had been considered by the Committee when it amended Rule 41 severd years ago to
cover property moving into, or out of, adigrict.

The proposd failed for lack of amation.

7. Rules Governing Section 2254 Cases; Proposed L egidation Affecting Rules.
Mr. Rabig informed the Committee that Congress was consdering amendments to Sections 2242 and 2254 and

that depending on the find draft, there could be direct impact on the Rules Governing Section 2254 cases. He
added that he would keep the Committee gpprised of any further developments.

E. Rulesand Projects Pending Before Standing

Committee and Judicial Conference
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1. Rule 57, Materials Regarding L ocal Rules.

The Reporter gpprised the Committee that the Reporter for the Standing Committee, Dean Coquillette, was
coordinating the drafting and publication of an amendment to Rule 57 which addresses the uniform numbering of
local rules and guidance on imposing sanctions for failure to follow alocd interna operating procedure or
sanding order. He indicated that the drafting was complete and that the rule would be published for public
comment in the near future. The deadline for those comments will be April 15, 1994

2. Rule 59, Proposed Amendments Concer ning Technical Amendments by Judicial Conference.

The Reporter dso informed the Committee that the Standing Committee had gpproved amendments to Rule 59,
and its counterparts in the other rules, and that they would be published for public comment in the near future.
The amendment would permit the Judicia Conference to make technica changes to the rules without the need for
Congressond action. The deadline for comments on this amendment is April 15, 1994.

3. Report on Proposal to Implement
Facsmile Guidelines.

Judge Jensen informed the Committee that the Judicia Conference was in the process of compiling guiddines on
facamilefilings. He indicated that Judge Stotler, incoming chair of the Standing Committee, had requested each of
the Advisory Committees to apprise her of whether it would be feasible for the each Committee to approve for
publication for public comment (1) thefiling guiddines, asrevised by the Appellate Rules Advisory Committee,
and (2) any necessary amendments to the procedure rules. Judge Stotler provided additiona background
information on the guidelines. The Reporter indicated that amending the crimind rules themsealves was not as
critical because Crimina Rule of Procedure 49(d) smply incorporates by reference any such guiddinesin the
Civil Rules of Procedure. Following additiona discussion, the Committee authorized Judge Jensen to gpprise the
Standing Committee of the sense of the Committeg's observations, i.e., the recommendation that the guidelines
include authorization to redrict the hours during which facamile transmissions might be received by the court.

Judge Crigler indicated that he would be opposed to any facamile guiddines which did not include some
reference to filing during business hours. Following further brief discusson, the Committee wasin generd
agreement that no further action on the guidelines was warranted a thistime.

V. REPORT ON EVIDENCE ADVISORY COMMITTEE

Professor Sdtzburg, who serves on the Evidence Advisory Committee as a liaison with the Committee, reported
that the Evidence Committee had met for three days and discussed awide range of possible topics for
amendments. He noted that the Committee had agreed that no amendments would be suggested unless there was
ared problem with the current evidence rule and the amendment would clearly improve the rule. He indicated
that the Committee would be considering Rule 404(b) vis avis Rule 104, i.e., whether the judge should decide
findly if there was sufficient evidence showing an extrindc act.
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He noted that the Committee would dso consder Rule 410 regarding the practice of a defendant waiving the
right, as part of plea bargaining, to object to use of those statements for impeachment purposes. A recent Ninth
Circuit decison in United States v. Mezzanatto indicated that the defendant may not waive Rule 410. The
Evidence Committee had requested the views of the Committee on whether any amendments would be
gppropriate to Rule 410 and or Rule of Crimina Procedure 11, which contains smilar language.

Professor Saltzburg aso reported that the Evidence Committee would be considering possible amendments to
Rule 614 which would permit questioning by jurors and a possible amendment to Rule 1101(d) concerning
possible application of the evidence rules a sentencing.

Following brief discussion about the Committegs role in addressing potentid evidence issuesimpacting on the
crimind rules. Professor Saltzburg moved that Rule 410 and Rule 11 be tabled until the next meeting. Judge
Davis seconded the motion which carried by a unanimous vote.

Professor Satzburg and Judge Jensen expressed the view that they bdieved it ingppropriate to amend any
crimina procedure rule to provide for juror questioning. Professor Saltzburg theresfter moved that theissue be
tabled until the Spring 1994 meseting. Judge Crigler seconded the motion which carried by a unanimous vote.
Mr Wilson indicated that he believed that some provision should be made for entertaining objections to juror

questions out of the presence of the jury. For example, an amendment might be made to Rule 26 which
addresses the taking of testimony.

V1. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

Judge Jensen announced that the next meeting of the Committee would be held in Washington, D.C. on April 18
& 19, 1994 &t the Thurgood Marshdl Federa Judiciary Building.

The meeting adjourned on Tuesday, October 12, 1993.
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