MINUTES
ADVISORY COMMITTEE
FEDERAL RULES OF CRIMINAL PROCEDURE

November 17-18, 1988
Nev Orleans, LA

The Advisory Committee on the Federal Rules of Criminal
Procedure met in Nev Orleans, Louisiana on November 17 and 18.
Thege minutes reflect the actions taken at that weeting.

CALL TO ORDER

Judge Nielsen called the meeting to order at 9:00 AN on
Thursday, November 17, 1988. The folloving members vere present
for all or part of the meeting:

Hon. Leland C. Nielsen, Chairman
Hon. James DeAnda

Hon. Robinson 0. Everett

Hon. William T. Hodges

Hon. John F. Keenan

Hon. Harvey E. Schlesinger

Mr. John Doar, Esgq.

Mr. James F. Hewitt, Esq.

Mr. Tom Karae, Esq.

Mr. Edvard F. Marek

David A. Schlueter, Interim Reporter

Also present vere Judge Joseph Weis, Chairman of the
Standing Committee on Practice and Procedure, and Professor
Wayne LaFave, a member of the Standing Committee; Mr. David
Adair and Mr. Tom Hnatovsi from the Administrative Qffice;
Professor Saltzburg from the Department of Justice;” and Mr.
William Eldridge from the Federal Judicial Center.

INTRODUCTION OF NEW MEMBERS
Judge Nielsen introduced and velcomed Judge Everett and Mr.
Karas, nev members of the committee, and then introduced the
other members and visitors.

CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION

Criminal Rulec Approved by Standing Committee

Rule 12.3 had been previously approved by the Standing
Committee for circulaticn, circulated for public comments,

1. Professcr Seitzburg hed intended to asttend as the Reporter on
Leave, but in the absence cf Mr. Pauley vho vas unablie to
attend, agreed to speer or. behalf of the Department of Justice.
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revised in light of those comments and forvarded to the Standing
Committee, and then returned by the Standing Committee wvith the
question of vhether the proposed rule should be considered in
conjunction vith 8 broeder inquiry of discovery in general. At
its May meeting the Commitee voted to hold Rule 12.3 pending a
further examination of discovery issues. The Committee learned,
hovever, that the Justice Department recently obtained
legislation enacting Rule 12.3. In e strongly vorded statement,
the Chairman expressed concern about the totsl lack of
communication by the Justice Department to the Committee that it
vas seeking legislative enactment of the Rule and thus side-
stepping the normel process. Professor Seltzburg observed that
neither he nor Mr. Dennis vere avare that Rule 12.3 vas being
added as an smendment to the Drug Bill and that the Criminal
Division of the Department wvould support & resolution that in
the future the Department of Justice should give notice to the
Committee and the Adminstrative Office that it intends to seek
legiclative changes in the rules. Such a resolution was moved
and seconded and passed unenimously. The Chairmen indicated
that he wvould communicete the resolution to the Department of
Justice.

The Committee’s egenda noted thet amendments in four rules
had been approved by the Standing Committee and circulated for
public comment. The Deadline for public comments on these rules
is December 31, 1988.

1. Amended Rule 11(c)(1), which eddresses the requirement
that the trisl judge advise an eccused during plea inquiries
thet the court is required to consider applicable sentencing
guidelines, hacd received no comments.

2. Amended Rule 32, vwhich eddresses sentencing, had
received a number of commentes from both trial judges and
probation officials. The comments raised & number of concerns
about the advisebility of informing the defendant of the final
recommendation in the presentence investigation report. After
extended discuseion about the comments, Judge DeAnda moved that
the Rule 32(c)(3) be smended by retaining the previously
stricken vorde, "but not the final recommendation as to
gentence." Judce Hodges seconded the motion. It carried by 2 S
to 4 vote. The dissenters believed that complete disclosure of
the report would insure & better informed decision by the
defendant concerning eppeal of & sentence.

Another cornmer* received by the Committee noted that
portiore of Rule 32 should be "gender neutralized." The
reporter circ..ev€ed guggested esmendments to Rule 32 which woulfd
accomplish trz-. Judge Hodges movecd to adept the suggested
chenges &and Judce Keenan seconded the motion. The motion
carried unanircuzoy.
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Professor Saltzburg suggested tvo minor changes to the
Advisory Committee Note regarding access by the Solicitor
General to the presentence investigation report in deciding
vhether to appeal 8 sentence and access by a defendant to the
report before being sent to the institution vhere the sentence
vill be served. A copy of Rule 32, es amended, and the
proposed Advisory Committee Notes are attached to these minutes.

3. Amended Rule 41(e), vhich addresses motions for return
of seized property had received only one comment from 8
practioner vho expressed strong support for the emendment.
Judge Hodges moved thet the amended rule be forvarded to the
Standing Committee. The motion was seconded and carried
unanimously. Mr. Hevitt also moved that the agenda for the next
meeting include discussion of possible amendments to Rule 41
vhich wvould recognize some of the problems encountered in
gearching for, end seizing, computerized data. The motion vas
seconded and passed by & unanimous vote.

4, Amended Rule 45, vhich addresses computstion of time for
meeting the various filing deadlines had received & number of
unfavorable comments from the public. Judge Weis, Chairman of
the Standing Committee, stated that the amended rule vas being
vithdravn and that no further action would be required by the
Committee. He asked that the Committee at some future meeting
examine all of the rules vhich include time requirements.

Nev Criminel Rules
Approved by Committee in Principle

Proposed amendments to Rule 41(a), which deals with the
authority to issue search varrants, had been forvarded to the
Standing Committee for circulation and public comment. At the
Standing Committee’s July 1988 meeting, hovever, the proposed
arendment was recalled by the Committee for further
consideration on the issue of nationwide search authority of
federal judges and magistrates. The Committee discussed and
ultimately rejected a proposed amendment which would have
provided for such authority. Magistrate Schlesinger moved that
the Committee adopt a slightly modified version of the
originally proposed arendment vhich wvould retain the requirement
that the property to be searched have some nexus vith the
district in vhich the judge or magistrate was located. The
moticr. vae geconded by Judge Hodges and carried unanimously.

The proposec amendmernt and suggested Advisory Committee Note are
attached to these rirutes.
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Nev Criminal Rule Amendments Proposed

1. Proposed Amendments to Rules governing filing
requirements. The Committee vas informed that at the suggestion
of Mr. Hewvitt, a possible amendment to the civil, criminal,
sppellate, and bankruptcy rules, wvas being considered vhich
vould take into account the practice of using overnight or
express courier services to file documents. Dean Carol Ann
Mooney is responsible for preparing an agreed upon solution
vhich will then be considered by the advisory committees.

2. Propoeed Amendments to Rule 16 (Discovery). The
Committee engaged in an extended discussion on vhether to amend
Rule 16 to include provisions for vitness names, vitness
statements, reciprocal discovery, discovery for sentencing
purposes, and disclosure by the prosecution of other acts of
uncharged misconduct §hich might be introduced at trial under
Fed. R. Evid. 4€4(b), Professor Saltzburg, speaking on behalf
of the Department of Justice, expleined that any attempt to -
amend Rule 16 vould be considered an interference with
Congressional perogatives to amend the Jencks Act and that the
Department would continue to reject strongly any attempts to
require prosecutors to reveal in every case vitness names and
statemente., The Department wvas not opposed, he indicated, to
congressional hearings on the issue of vhether any changes
should be made in criminal discovery. There was additional
discussion on the issue of vhether the Committee wvas the most
appropriate bocdy to initiate changes in criminal discovery
practice.

Ultimately, Mr. Hewitt moved to adopt a proposed revision
to Rule 16 which would track with the American Bar Association
Criminal Justice Standards, Discovery and Procedure Before
Trial, Chapter 1., epproved August 9, 1978. The motion was
seconded by kr. Karas and passed by a 5 to 4 vote. The majority
believed that in light of developments in State discovery
practices anc the trend to avoid trial by ambush, more discovery
of informaticr. in the hands of the prosecution vas appropriate.
The dissenters believed that disclosure of information such as
the names of rrosecution vitnesses vould present substantial
danger to thcse individuals and the Congress vwas the appropriate
body for propocsing any changes in criminal discovery.
Thereafter, Judge Everett moved that the Chairman send a letter

2. The disczussionec or Rule 16 took place on the afternocon of

November 17 ernZ the morningc of November 1E€. They are reflected
here ir the:.r ertirety for purposes cf clarity.
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to the appropriate committees vithin Congress notifying them of
the Committee’'s intent to propose amendments to Rule 16. The
motion vas seconded by Mr. Karas, but after additional
discussion on the issue of jurisdiction tc consider changes in
criminal discovery, the motion was vithdrawn. Thereafter, MNr.
Marek moved that the earlier vote on the proposed amendments to
Rule 16 be reconsidered. Judge Hodges seconded the motion vhich
carried by a narrov margin. Again, the Committee discussed the
problem of addressing the sensitive topic of criminal discovery
and Mr. Marek moved that proposed amendments be made regarding
vitness lists and disclosure of uncharged misconduct under Fed.
R. Evid. 404(b). The motion was seconded by Magistrate
Schlesinger vwho later withdrev his second. The motion failed
for lack of a second. Following further discussion, Mr. Marek
moved that the matter be placed on the sgenda for the May 1989
meeting, and that at that time the Committee consider .separately
each of the possible changes to Rule 16 and also possible
emendments to Fed. R. Evid. 404(b). The motion vas seconded by
Judge DeAnds and carried by & 7 to 2 vote. The dissenters
expressed concern that delasying any action to the next meeting
vould effectively eliminate any real changes in the criminal
discovery rules.

3. Proposed amendments to Rule 24(b) (Peremptory strikes of
jurors). At the sugoestion of Mr. Roger Pauley st its May 1988
meeting, the Committee considered the question of vhether to
proceed with proposirng amendments to Rule 24(b) regarding the
number of peremptory strikes available to the prosecution in a
felony criminal triel. After a brief discussion Judge Hodges
moved that the proposal of any amendments to Rule 24(b) be
tabled. The motior was seconded by Judge Keenan. It carried
unanimously.

4. Proposed amendments to Rule 25 (Unavailability of
Judge). The Advisory Committee on Civil Rules has proposed
changes to Fed. R. Civ. Pro. 63, the counterpart to Rule 25 to
the effect that if for any reason a judge is unable to proceed
vith & triasl, s successor judge may proceed with the triel and
in the case of a bench trial, the judge may recall any witness.
After some brief discussion, and at the suggestion of Judge
Weis, the reporter vacs instructed to explore the possibility of
using similar language in both Civil Rule 63 and Criminal Rule
25.

EVIDENCE RULE AMENDYENTS UNDER CONSIDERATION

Evidence kules ApproveZ by Standing Corrmittee

FProposed Amencrents tc Federal Rule of Evidence 609(a)
(Iryeschmert with Prier Conviction). The Committee revieved
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comments to the proposed amendments to Rule 609(a) vhich vere
approved by the Standing Committee at its July 1988 meeting and
circulated for public comment. The Committee discussed the
comments, vhich in general raised issues already discussed st
length by the Committee at previous meetings. There vas some
discussion that any possible ambiguity in the language "a
vitness" in Rule 609(a){2) could be clerified in the Advisory
Committee Note to reflect that it includes an accused in a
criminal case. Judge Keenan moved that the Rule be returned to
the Standing Committee for referral to the Judicial Conference.
Mr. Marek seconded the motion end it passed unanimously. The
Rule, as approved by the Standing Committee and the revised
Advisory Committee Note are attached to these minutes.

Nev Matters -- Evidence Rules

1. Proposed amendment to Federal Rule of Evidence 603
(Dath). Folloving a suggestion by a member of the public, the
Committee briefly considered the possibility of amending the
Rules of Evidence or the Rules of Criminal Procedure to require
removal of any mention of the Diety in the oath and aslso require
the judge to inform vitnesses of their right to remain silent.
It wvas pointed out that Rule 603 requires no particular form of
oath and that in most cases, grand jury vitnesses vho are
targets of the investigation are usually varned of their right
to remain silent. Magistrate Schlesinger moved that no
amendment be made to the Rules. The motion was seconded by Mr.
Hewitt. "It carried unanimously.

2. Propesed amendments to various Federal Rules of
Evidence. The Evidence Committee of the Criminal Justice-
Section of the American Bar Association forwarded a copy of its
report and recommendations to the Committee. The report
suggests mascive changes to a number of the Rules of Evidence.
Judge Keeran moved that the matter be tabled and Judge Hodges
geconded the wcticn. It passed by a unanimous vote.

3. Proposed amendment to Federal Rule of Evidence 6@8(b)
(Specific instances of conduct). At the suggestion of a member
0f the puklic the Comrittee considered the need to amend Rule
€Ce(b) by deleiing the vords, "attacking or supporting the
vitness' credibility," and substituting, "proving character for
truthtelling cr felsification.™ Judce Keenan moved to table the
propesal. rr. Eewiii eeconded the motion which carried

uriernimouel .
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MAGISTRATES’ RULES

Following the Committee’'s May 1988 meeting, Magistrate
Schlesinger circulated proposed amendments which vould replace
the Misdemeanor Rules and would be included in the Rules of
Criminal Procedure as a single rule. Magistrate Schlesinger
presented the proposed rule and explained ite ecope and intended
purrpose -- to place in one location, the necessary procedural
guidelines for the trial of misdeameanors end other petty
offenses. After some discussion concerning the possible
problems of redundancy and ambiguity, Magistrate Schlesénger
made a number of minor amendments to the proposed rule.
Magistrate Schlesinger thereafter moved to adopt the proposed
rule as amended and forwvard it to the Standing Committee. Mr.
Hevitt seconded the motion. It carried by a unanimcus vote.
The proposed Rule is attached to these minutes.

MISCELLANEOUS MATTERS

Judge Everett suggested that at some future time the
Committee consider & reviev of the Uniform Rules of Criminal
Procedure and the Military rules of procedure and determine if
any suitable amendments should be made in the Federal Rulee of
Criminal Procedure.

DESIGNATION OF TIME AND PLACE
FOR NEXT MEETING

The Chair announced that the next meeting would be in
Washington, D.C. on Mzsy 18 and 19, 198S.

ADJOURNMENT

The meeting acdjourned at 10:0¢ a.m. on November 18, 1988.

DAVID A. SCHLUETER, Reporter
November 21, 198¢

3. The discusc:on cn the proposed lagistrates’ Rulee took place
on the afterncor cf Nocvember 17 and the morning of November 18.
It ie presented here in its entirely for purposec o clarity.



January 1@, 1989

TO: Hon. Joseph F. ¥Weiss, Chairman

Standing Committee on Rules of Practice and Procedure
FRONM: Hon. Leland C. Hielsen, Chairman \

Advisory Committee on Rules of Criminal Procedure

SUBJECT: GAP REPORT: Explanation of Changes Hade Subsequent to
the Circulation for Public Comment of Federal Rules
of Criminal Procedure 11, 32, 4l(e), 45, and Federal
Rule of Evidence 608S.

At 1ts July 1S€E meetang, the Standing Committee approved the
circulaticen for putlic comment of proposed amendmente to Feceral
kules of Craiminal Frocedure 11, 52, 41, and 49, and Federal Rule of
Evidence 6¢S. The Acvascory Commiitee on the Federal Rules of
Craiminel Procecdure hacs considered the vwritten submissione from
interestec membercs of the public who responded to the request for
commen-.. Summarle: cf the comments for each Rule are attached. The
gignificarnt changec made by the Advisory Committee gubsequent to the
circulaticn for putlic comment are as fcocllows:

Federal Rules of Criminal
Procedure

Rule 11(c)(l). Advice to the Defendant.

Nc cnanges neve Lbeen made tc the Rule as oraiginally circulatec.
The proposed amencrents reflect that the trial judce i1s reguired to
advise a cefencant during the plea 1nquiry that the court 1s reguired
tc consider app.icable sentencing guidelaines.

Rule 32. Sentence and Judgment.

The propesed amendments woulc adjust the rule to the sentencing
guiceliines anc would provide the defense with greater accecs to the
presentence repcrt. After receiving a considerable nurter of
commerts, the Committee replacecd the deleted language 1in 32(a)(C) (%),
"but ncl oinc.iuding ary finai recommendation ac to sentenze." Thug,

* nct be required to disclose the probation
ElicCrn I0r arn appropriate sentenc

PR
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The rule vas aleo gender-neutralized. Several minor changes
vere made to the Committee Note regarding retention of the
presentence report by the defendant while still in a local detention

acility.

Rule 41(e). MNetion for Return of Property.

No changes have beern mace in the rule as circulated for public

corment,

tation hezs been added to the Committee Note
the excepticne teo the exclusionary rule are
(e}

Rule 4%, Tare.
e Comnititee was anfcrrel tnat the proposed amend:.onts to rule
47 have been withcrawn by the Stending Committee.
Federal Rules of Evidence
Rule 6€S. Impeachment with Prior Conviction.
Tre Comr:ttee made severzl minor changes to Rule 60¢9(a). The
€

3

FS
terr "criwinsl celencant” hac beer changed to "accused® to conform
tne kule tc the cotner Rules of Evidence. Rule 609(a)(2) hac beer

chengel tc make 1t cliear thst 1t applies to any witness by changing
the worcds "a witnesz" to "any witness." Minor conforming changes
have been male t2 t.ne Committes KNcze.

Encl
Summary c¢f Cemrente
Lic* ¢ Ceorrer=etcors
Corments

kules and Ccr-_ttee Noies
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PROPOSED ANMENDMENT TQ RULE 1l

I. SUMMARY OF COMMENTS: Rule 11

Only three wratten comments vere received on Rule 11. One
writer suggested that trial judges advise a defendant during the plesz
inguxry of the fact that a guilty plea is & conviction vhich means
that the defendant cannot possess a firearm. The writer also
suggested that a defendant who 1s not a citizen of the United Statec
bz advisez of the possible adverse impact on the defendant’s abilaity
to become & citizen or remain within the United States. A second
writer, on behalf of the National Assoc:iation of Criminal Defense
Lawyers suggecsted that a guilty plea under the sentencing guidelines
shcuwiC not be accepted until after disclosure of the Presentence
Investigation and resolution of disputed facts or factors. And a
thirc writer euggested including a reference to terms of supervigec
re.ease.

II. LIST OF COMMENTATORS: Rule 11}
i. Fewer k. Arx.scn, Esg., Eellanghar, wa, 11/Z2&8/&¢.
2. Cari E. Rutin, Judge, SI1, Ohio, 12/12/8¢.

Z. Eenscor E. Wweainiraut, Miar., Fla, 12/21/8¢,

‘eter k. Arki
bellinghar, W&
Nov. 2¢, 18ts

has reprecented cdefendants and propceses that tve

N ant mattere chould be brought to attentior of thoce
.5 guilty. Defendante should be apprased of the fact that

S Gerlity amocuntc to a convaction vhich vill prevent ther fror

m L
R O W S o
=

Landi i e o0 B & TR 1}
M - b ()
0

LI VI VR

erinc a firearr in the future; he notec that many felone later ge-
t¢ trouble for (arryang farearms. Second, defendantes vhe are
gileng gncoaC e acviees ¢ the posesible adverse impact cr thexr

in
Pxs
a
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Carl B. Rubin
Chief Judge, SD Ohio
Cincinnaty, OK

Judge Rubin believec that a ref.rence should be included in Rule
11 to supervised release; he notec that there are cases vhere
supervised release permits, or requires, the court to assess a term
of release vhich exceeds the guideline maximum for incarceration.

1f of the National Association of Criminsl
that because cf a seriocus risk of not
ctance of counsel, the NADCL takes the

2 uncer the senrtencing guidelines should be
urtil afier disclosure of the PSI.

Kr. Weintraul, on b
efencse Lawyers, ancdicst
charging eflectuv
cr. thet & cusl
ndered but nci azce

y
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PROPOSED AMENDHENT TO RULE 32

I. SUMHARY OF COMMENTS: Rule 32

The Committee received numerous letters on the proposed
amendments to Rule 32. Host of the comments were from trial judges.
Several comments were submitted by probation officers. All o the
commentators who addressed the topic were in opposition to the
proposed amendment in Rule 32(a)(C)(3) which would require disclosure
0 the probation officer’s recommend:zd sentence to the defendant.

The main reasons for the opposition were the fact that disclosure
wvould potentially place the defendant, court, and probation officer
in adversarial positions, harm the rehabilition of the defendant, and
possibly pose a threat to the safety of the probation officer. Other
comments included concern about providing a copy of the PSI to the
deferndant, that the 1@-day period for preparing the PSI 1s too short,
and there are practical problems with providing the defense with a
copy of the P5I. GSeveral commented on the time-consuming aspects cof
the nev sentencing guicuelines and one commentator suggested removal
of gender language from Rule 22.

-t
[

LIST OF COEMENTATORS: Rule 32
1. Marvin E. Aspen, Judge, N.D. Ill., 1@-26-88.

Scl Blatt, Jr., Judge, D.S.C., 11-29-88.

8]

]

c. wW. Earl Braitt, Judge, E.L., N.C., 12-19-88.

4, Stanley 5. Drotman, Judge, D.N.J., 11-22-88.

on

Aibert V. Bryan, Judge, E.D. Va., 12-7-88.

m

Jerry Buchmeyer, Judge, N.D. Tx., 11-15-88.

7. J. Calvatt Clarke, Jr., Judge, E.D. Va., 12-1-8¢.

~
4

"

€. Eriarn Barnett Duf:f. Judge, N.DT. Ill., 11-4-8&.
S, Ke:tn Furndley, lLav Prof., U cf Wisc., Hacisor, 12-3@-8g,

1C. william 7. Ftoster, ChieZ Probaticn Officer, N.I. Ii1l.
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1. Elizabeth V. Hallanan, Judge, S.D. W.Va., 12-30-88.
12. Clyde H. Hamilton, Judge, D. S.C., 12-13-88.

13, Alexander Harvey 1I, Judge, D. HMD., 12-22-88.

14, Jane E. Kirtley, Eeq., Wash. D.C., 12-29-88.

15, Jackezrn L. Kiser, Judge, W.D. Va., 12-1-88.

le. Eldecr E. Mahon, Judge, N.D. Tx., 11-14-88.

17, Robert E. Maxwell, Judge, N.D. West Va., 11-17-88.
1&. Jarez E. MNichasl, Jr., Judge, W.[. Va., 12-6-8E.

1¢. Carl E. Rubirn, Judce, E.D. OH., 12-1Zz-&&.

2¢. BareZcc+t Sanders, Judge, N.D. Tx., 11-7-88.
2z, Jchn M. Ehevlin, Surervieang U.S. Probkation QOfficer,
€. . Fla., 12-5-¢&c

2. Jareg C. Turk, Judge, w.[. VA., 12-28-88,

gen, Crael L.S, Prchbstion Officer, W.DL.

4, Eirz rn. ¥ard, Jucdgcsz, ¥.i. N.C., 12-2-88&.

2S. LicoyZ weinrel, Prcfecsscr ¢f Law, Harverd Law School,

Camir.cze, Mass., 1€-Z1-86.
24, Bens:zr E. Weantrau:, Esg., Miarmz, FL., 12-21-8¢.

~. ¥Williarsz, Judge, E.D. YA., 12-1-86&,

t)
~1
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C. Woodwarc, Judce, N.D. Tex., 11-14-88.

N
r
x
[\
s
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mn
$
I
¢

Wright, Jucce, Judee, W.D. MO., 12-15-86.

(gh]

25. Scetz

I1I. COMHENTS: Rule 32

Marvair E. As:z:s
Juzze, NOIL L.l
Lo-li-gs
ke e corozsc o t:otr cToan Kuie GZra) (O)(Z:

’

s reconmnended
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sentence to the defendant. In his view, there is no sound reason for
disturbing the traditional confidentiality that has existed. Firet,
disclosure may create an adversarial relationship between the
defendant and the probation officer. Second, if the trial judge does
not follovw the probation officer’s recommendation, the judge and the
probaticn officer may be in an adversarial position. Third, becaucse
of these potential adversarial positions, the probation officer may
couch his or her recommendation in such broad terms that it would be
of little help to the trial judge. Finally, disclosure of the
recommendation may pose risks to the safety of the probation offaicer.

Sol Blatt, Jr.
Judge, D.S.C.
11-25-88

On behaif of &1l judges in Dietrict of South Carclina, he
opposes disclosure of probation officer’s recommendec sentence in
Rule 32(2)(C)(3). Disclosure would hurt the rehabilitative process
and destroy defendant’'s confidence in probation officer

W. Earl Britt
Chaef Judge, E.D. N.C.
12-15-88

Cn behalf ol 8ll the active judges in his dicstract, Judg
fully concures in Judge Aspen’s oppositicn tec requaring dacclo
the protation oificer’s recomrmencdation.

n o
[ae]
[1e'
[
0o

e

Starley S. Brciwan
Judage, [.K.J.
11-22-8%

He notes that Judge Aspen’s letter, supra, provides substantial
Fcrt for rejectang amendment to Kule 32 whach would require
ciosure of probation oificer’s recommendataon. Dicclosure could
1l relationship between judge and probatior cfficer.

active anc senior judge:
recommendation not be
r.cant Le reguired tc

Juirec.

b
~2
[
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Jerry Buchmeyer
Judge, N.D. Te:x.
11-15-88

He ccmpletely agreec wi
proposed amendrent which would
officer’'s recommendation,

+

th

J. Calvert Clarxe, Jr.
Judce, E.D. Ve
1z-1-8¢

He ic very cppocsed to digc
recommerndetic:. It is not wacs
cleer thet th:t rev centencing
Dieclosure ¢z trne recommendat:
recommrendzticnz are rade for t
Eraian Bzrneit L[oiZfZ
Jucdce, N.D. 1.2
11-4-8¢

He etrencly endorses Jucs
to Rule G (2 (%) (diczlosor
recomrencatacs He believes t
[retract ef Z.liroxs cppoeoe tb

s FornZlc

Frciesscr ¢2 _z=»
Uriav. ¢of Wisoc., ¥zzoizoon WE
12-Z2-E¢

FreZezzco: rincley, & prcs
Frcgrar suppIirts the pregfoesc
cranges wRACh wlald remove &ll
TeEGu.LTEmERLT, €stabtlieh & stenc
disputes an trz FEI, arnd crez:
FeI
Wililiam 7. Frzoer

Crief Frozeeszr CIZZncer
.. c
WD ILl
.. .
Yooo.o oCi..iIT o tI CLEz_tCI
reIIirmTenczL Ll s rotez trnzz

EuUup 3.

£

Judge Aspen’s opposition to the
permit disclosure of the probation
Sentencing is difficult enough.

the probation ocfficer’s

€ to adopt rules or changes until it i
guidelinesz are constitutional.

would send a gignal that such

not the court.

-losure of

<

-

o
—as
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he uge cf the bar,

<

¢ Aspen’s opposition to the amendment

e ci probation officer’s

hezt &ll of the judges in the Northern
anencne

e
nt.

esscr with the Unzversity's clinaical
amendmente and suggests additional
exerplions from the disclosure
zr¢ o procf for resolving factual
e cleares procedures for correcting the
Iotre prcreticr cifizer’e
iv bz ciszirict the grozatiorn officer
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Proposed Amendments to Rule 32
Jan. 1989

ie not permitted to add any newv factors into the sentencing
recommendation. All sentencing information vhich an officer could
compute is already cdisclosable. Disclosing the recommendation would
add countless hours of in-court arguments in sentencing proceedings,
especially multi-defendant cases. Disclosure vould also place the
probation officer and the court in an adversarial relationship.

Elizabetlr V. Hallanan
Judge, S.D. W. VA,
12-22-¢¢

She joins Judge Aspen, gupra, in his vigorous opposition to the
Frcrosed amendment in Rule 32 (C)Y(3) wnich would regquare probation
ciiicere t¢ discleose their recommendation. The proposed change
pcieriially creates an adversarial relationship beiveen the defendant
anc the probaticn officer.
Clyde K. Hamilton
Judge, [. EC
12-15-¢€¢

Fer reascns stated in Judge Aspern’cs letter, supre, he opposec
the arerdrert which woulc require disclosure of the probatior
cilicer's recommendztion

tlevzrczr Kervey, 11
Croel Judgs, ©. ¥
12-272-¢€8

Esz gtates thet the jucges ¢f hies court are oppeccsec to the
Freposel thet the probatior cfficer’s recommendation be disclosed te
tne defendient He notez the pctential adversarial relationships

e -¢ ceveleop betweern the prodbation cffier, judge, and

¥I.2CL Ccou

for Freedcr o0f the Presc

page paper supportling greater publac

£ rercrt anc requests tha* Rule 32 te

py cf that repcrt be “.led with the clerx

vered tz the cdezfencan® Urless seslecz b
First Armerndrent sisncarcs es*abliche- o

Tt owZlulc be avallable 1o the public




Adv., Comm. or Cram. Rules
Proposecd Amendments to Rule 32
Jan. 1589

Jackson L. Kicer
Judge, W.D. Va
12-1-88

He is crposed to requirang disclosure of the probation officer’s

recommendation. The recommendation cannot be challenged for its
factual accuracy and its difficult to see hov disclosure can do
anything more than .imply support the arguments for and against a
particular sentence. He also believes that the amendment would

probably require disclosure of any sentencing discussions betveen the

court ancd the probstion officer.

Fe agrees withr Judge Acspsr’'s opposition to the amendment to Rule
3z vhich wculc provade for cdrsclosure of the probation officer’s

recommencdaticr, gupra.

O
m
'
1
X
o
n

e, N.D. Wsex Va.
7-8¢
He tctelly acrees with Judge Aspen’s position, supra.

Q. tr

P—' =
}-o-li)

Jares B, Fichasl
Jucze, W.I. Ve.

1z-¢-8¢

ke egreez witn Judge Kiser’'s cppocsiticn to the requirement that
he prcbaticrn cificer’s recommendatiorn be disclosed, supras, and adds
thet disclcz.re would have &: adverse effect on the confidential
reletzcrsh; thet exicte be<tweern the officer and the court.

Chxef Judzs, €.0. ChH.

the concernce felt by the judges in his court that
resenterncs report to the defendant 1s generally

red for a;pellate reviev and that disclosure of

2r

Y m
n

’T
'U




Adv. Cumm. on Crim. Rules 7
Proposed Amendments to Rule 32
Jan. 1988

Barefoot Sanders
Judge, N.D. Tex.
11-7-88
He completely supports Judge Aspen’s pocition, supre.

Joehn K. Shevlin
Supervising Probation Officer
€.D. Fla.
12-9-88

He states that although the 1@-day requirement in Rule 32 for
preparing the presentence investigation matches the statutory
requirerert in 18 USC § 3532(d), uncer the new sentencing guideline:z
this 1c inadequate time; he understands that the Advisory Comrittee
will revisait the 1scsue of tame in the future and that in the interainm
language suggested by the NADCL be ancorporated: "each US District
Court shall eadopt lccal procedures to implement the disclosure
requirementz set forth in this subsection.”" Disclosure of the
probaticr officer’s recommendation would disrupt rehabilitation and
pose threats tec safety of the prcbation officer. The recommendaticn
1" which can be disputec. US_v. Jones (11th Cir., Sep.
setiorn officer’s assessment is not a “fact"). He als:
- problems with implementing the language wvhich
urt tc "proviade® a copy cof PS. to the deferndant. H=s
the vorde "make available to."

James C. Turx
Ch:xef Jucdge, %w.L. V&
12-2&-6¢

He jcirne Judges Kiser ard Michael, gupra, s cpposang the
amendment which would reguire cicsclcsure c¢f the preobation office:’cs
propcesal

Jack k. Verheacer
Chief Frobation Cfficer

W.D. Wiuel.
§-G-8¢

Fe ¢ orpccez to cdigcleoeure cf the probaticr officer's
recomTencaticn ant g alst cypesed tc provadanc a copy of the PSI t:
tre cefercart befcre he 1g transferred to priccr. He recounte a-

e v a etrias v the defendz-- t:




Adv. Comm. on Cram. Rulec 8
Proposed Armendments t~ Rule 32
Jan. 1985

Hirar H. Wa
Judge, FK.D. N.C.
12-2-88
He is ir total agreement with Judge Aspen’s position, supra.

Lloyd Weinre:
Profesgor ¢ Law
Harvard lLawv Echool
le-2:-88 (Phcre call)
He sugcestc that gender language be eliminated fror Rule 32.

Benscrn BE. weirntrzuk, Esg
NeZZT_, Miar:, Fo
12-21-8¢

He bel:.eves that an aciiel copy of the PSI should be given to
the defencar+t within the periccd decsignated pricer to gentencing. He

alsc recomrernds that Rule 3% should be amended to reflect that the
District Cecurt would be regquirec tc adopt local rules to addrecss the
preocecural arplementation ¢ the disclesure rules.
Richard L. w2lliars
Judge, E.I. %
12-1-8¢

Fe believes that :Z tre purpcce of guideline sentencing is tc
eliTinate cieperity, thern el. ci the rav data which the judge
ccrziderz ghoulc be avarletle tc 3ll parties, anclucing the publac.
He ceec tre cincern cver ine "prehasticn officer’s popularity with the
deferart z: & makeweight argument." Further, he doec not see how
the probet.crn cffacer’s recommencaticn vwould affect that officer’s
relzticnshis with the Jud“f. He suppeorte the amendment, unlecs the
gentenc.ng reccenmendat:cn c¢f the predbatien officers 1s abeclached.

heltert C. wcodward
Jucdge, N. L. Te:
1.-14-8C
He ccrnzurs ain Judge Aspern’s cppcerticn, supra, to dicsclosure of
the prectatocrn cificer’'c recomrended sentence. Disclosure would
njere trne confidential relevicrzhii beilweern the judge and tre
enc wiulZ place the latlter in &n awrwarc position




Adv. Comm. on Crim. Rules 9
Proposed Amendments to Rule 32
Jan. 15895

Scott 0. Wright
Chief Judge, W.D. MNO.
12-15-88

On behalf of the judgec in his court, he opposec the proposzl to
disclose the probaticn officer’s recommendation. He recalls that
this propocsal vwas made before but withdrawn. Although the probation
officer’s recommendation is a useful guide, it does not deserve the
status that it would receive if it wvere dicsclosed. He notes that one
of the judges feele so strongly against this proposal that if it were
eracted he woulc nct require a written recommendation from the
probation cfficer.




ADVISORY COHMITTEE ON
FEDERAL RULZS OF CRIMINAL PROCEDURE

PROPUSED AMENDMENT TO RULE 41(e)

I. SUMMARY OF COMMENTS: Rule 41l(e)

The Committee received one written comment from a practioner vho
slroncz.ly supperts the amendren:.

II. LIST OF COMHENTATORS: Rule 41l(e)

I, Frez ¥V, Merell:, Jr., Ec3., Aurora, Ill., 11-1-88

III. COMMENTS: Rule 4l(e)

Fred M. Mzre_l1, Jr., Esc.

Prazticrsr  A.rcre, 11l
11-1-¢:

Fr. rorellir exprecse=s sirong support for the amendment and
1nCicetes lLel currenily tnere 1€ ne vay to initiate any forfeiture
proceec:rcs te cniein properiy that hacs been seized by the

governrent,




ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIHINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 4S5

(WITHDRAWN)

I. SUMMARY OF COMMENTS: Rule 45

The Committee received copies of a number of letters objecting
to amending Fed. R. Caiv. P. 6(a), Fec. R. App. P. 26(a), Fed. R.
Bank. P. 90¢6(a), and Fed. R. Craim. P. 45. Only one letter, hovever,
spoke directly to the proposed amendment to Rule 45, and that wrater
vas opposed to the change.

II. LIST OF COMMENTATORS: Rule 45

1. Mr. Salvadcer Antonetti, Esg., Hato Rey, Puerto Ricc, 9-8-8&.

L

FKr. Ancdrev (. Hecker, Jr., Esg., Philacdelphia, PA,12-30-86.
3. Ms. Margaret M. Morrowv, Esg., Los Angeles, CA, 12-28-88&.
4, Mr. Edvard W. Mullinix, Esg., Philadelphia, PA, 12-16-88.

FKr. Lewis W. Page, Jr., Esq., Barminghar, AL, 12-21-88.

wn

II13i. COMMENTS: Rule 45

fe.vaccr Antonett:i, Esg.
Fracticner, Puerto R:ico
c-&-8¢
he 1= oppesec tc changing the time requirements in Rule 45. He
questions why & dayz are better than 11 days (as currently writter)

ar.s trnzt the three additronal days have not crested any undue
Ce.ayz. 1Instead, when federai anc state holicays are folloved or
prececec ty veexences, the three extra days are useful and often
recessary.

Ancrew C. HKecker, Jr., Esg.

Craxr, Tcrt anc Ine. Section, ABA
Fhilacelphis, F&r

12-3¢-8¢&

Cn beralf cf the Tort anc Insurance Section of the ABA, Mr.
kecrer the proposec cranges to the computatiorn cf time rules make n-o
gerce. II uniforrmity 1s cesirec, he stlates, si1Tyly change Appellate
Fule 22 e to the cther ruiec wvhich currently a..ov 11 days.



Adv. Comr. on Craim. Rules
Proposed Amendments to Rule 45
Jan. 19&¢<

Margaret M. Morrow, Esg.
Presider.t, Los Angeles Bar Assoc.
Los Angeles, CA
12-28-858

She indicates that the Civil Practice subcommittee of the
Litigation Section, Los Angeles Bar Assoc., questioned vhether the
change in the rules vas required but decided not to take a position
in the sbsence of any substantive explanation on this issue.

Edward w. hNullinix, Esg.
Practioner
Philade.fr.e, Fa
12-16-86

He gquestions the advasatlity of changing the time requirements
but sugoecsts that 1f uniformity is that important, Appellate Rule 2%
should bte changec tc corfcr- tc the rest.

Levxie W. Fage, Jr.,Esgq.
Practiore-
Brrmincher, AL
12-1z-¢¢

He rcies that each of the Advisory Committees vas apparently
"corfcrrirnz” to eome other Committee’s rule change and suggests that
vhiochever Ccrrmitiee proposec the change, state so specifiacally. He
believes trnzt 15 a bacd 1dez to continue to shorten time limits and
that high-gquelity advorcacy suffers 1f the period to prepare 1s
shortenec.




