ADVI SORY COWM TTEE ON EVI DENCE RULES
M nutes of the Meeting of January 9 and 10, 1995
Cor onado, California

The Advisory Commttee on the Federal Rules of Evidence net at
t he Hotel del Coronado in Coronado, California on January 9 and 10,
1995.

The following nenbers of the Conmttee were present:
Circuit Judge Ralph K. Wnter, Jr., Chairmn

Circuit Judge Jerry E. Smth

District Judge Fern M Smth

District Judge MIton |I. Shadur

Federal Clainms Judge Janmes T. Turner

Dean Janmes K. Robinson

Prof essor Kenneth S. Broun

Gregory P. Joseph, Esg.

John M Kobayashi, Esq.

Frederic F. Kay, Esgq.

Mary F. Harkenrider, Esq., and Roger Paul ey, EsqgDepart nent
of Justice

District Judge David S. Doty

Prof essor Margaret A. Berger, Reporter

Chi ef Justice Covington received word of her appointment to the
Committee too late for her to make arrangenents to attend.

Al so present were:

Honorable Alicemarie H. Stotler, Chair, Standing Committee on
Rul es of Practice and Procedure

Prof essor Daniel R Coquillette, Reporter, Standing Committee
on Rul es of Practice and Procedure

Circuit Judge C. Arlen Beam

W Illiam B. Eldridge, Esq. Federal Judicial Center

Peter G MCabe, Esq., Secretary

John K. Rabiej, Esqg., Adninistrative Ofice

Mark D. Shapiro, Esq., Adm nistrative Ofice

Judge Wnter called the neeting to order at 8:30 a.m on
January 9. He announced that the Committee would be neeting next on
May 4-6 in New York. He then set forth the agenda for the present
neeting: the Committee would discuss sone provisions in the Contract
with America, the desirability of a rape-counselor privilege for the
federal courts, an anendnent to Rule 408 proposed by John Kobayashi,
and then turn to a consideration of Articles 8, 9 and 10 of the
Federal Rul es of Evidence.

Contract with America. The Conmittee first considered a
proposed anmendnent to Rule 702 that would i npose a new test for




expertise based on "scientific know edge."” Judge Wnter rem nded the
Committee that at its last neeting it had unani nously agreed that it
woul d be counterproductive to amend the expert witness rules until
the courts had an opportunity to respond to the Suprene Court's 1993
opinion in Daubert v. Merrell Dow Pharmaceuticals, Inc. M. Joseph
reported that although the drafters of the proposed anmendnent had
stated that their objective was to codify Daubert, the Litigation
Section of the American Bar Association did not agree with this
description. The proposed anmendnent specifically applies only to
"scientific know edge” although some courts apply Daubert to other
types of expert proof; inposes separate requirenents of validity and
reliability which the Daubert court explicitly refused to do; and
provi des for a new balancing test in which the usual Rule 403 burden
is reversed. Menbers of the Conmttee also noted that there is no
need to codify a Suprenme Court opinion.

The next provision to which the Commttee turned was an
addi ti onal amendnment to Rule 702 that woul d exclude the testinony of
an expert who is to be paid on a contingent fee basis. Judge Wnter
stated that while the gist of this proposal is generally consistent
with the thrust of DR 71, the manner in which this new section is
franmed may | ead to unantici pated consequences that require further
study. Furthernore, there is a difference in providing for the
inadm ssibility of evidence instead of handling the problemthrough a
di sciplinary rule. Menbers expressed concern about the applicability
of the proposed rule in cases in which the opponent of the expert can
show that the party for whomthe expert would testify has no nobney
absent a recovery, and about the possibility that the proposed rule
m ght repeal sub silentio the numerous statutory provisions that
shift the fees of experts for prevailing parties to the loser. It was
al so pointed out that the node of the expert's paynent can now be
expl ored before the jury, and that an exclusionary rule is not
needed. Committee nenbers agreed that contracts with experts
provi ding for paynent on a contingent fee basis are highly
undesi rabl e and shoul d be usable for inpeachnment and disciplinary
action. They would have no problemw th a rule that excludes expert
testimony in this narrow situation where the expert's contingent fee
is contractual.

Rape counselor privilege. Mry Harkenrider explained that the
mai n thrust of the provision in the Crine Bill (Pub. L. 103-322
(1994)) was directed at the states. Section 40153(a) requires the
Attorney General to devel op nodel |egislation. Subsection (c) was
added for the sake of conpleteness; it requires the Judici al
Conference to subnmit a report to Congress with regard to the need for
inserting such a privilege in the Federal Rules of Evidence. Wile
the Attorney General's report is due within a year (Septenber 1995),
no time limt was inmposed with regard to the federal report and
reconmendat i ons.




Members of the subconmm ttee that had been created at the
previous neeting of this commttee made a nunber of additional
comments. Ms. Harkenrider reported that the Attorney General's office
was just beginning the process of nodel |egislation for the states.
Judge Fern Smith reported that although a rape counsel or privilege
providing for an in canera proceedi ng and a bal anci ng test has been
in effect in California since 1980, she had been able to find only
two reported cases. Professor Broun reported that npst states
provide for in canera review in cases in which particularized need is
shown, and that a few state court opinions seemto indicate that the
privilege is treated as absol ute.

Judge Wnter inquired about how such a privilege would operate
in crimnal and civil proceedi ngs, and whether a rape counsel or
privilege is really the only detailed privilege that ought to exi st
in federal courts? Other questions were raised about the
interrelationship with hearsay rules, such as Rule 803(3), and an
expert's testinony about a victims rape traunma syndrone.

Ms. Harkenrider agreed to keep track of the state node
| egislation. A draft and commentary will be prepared by the reporter
for the May neeting that will address the alternatives of an absol ute
or qualified privilege or no privilege, provide definitions, and
consi der whether the privilege should extend to comunications with
psychiatrists, psychol ogists, social workers or others.

Report on Committee's Recommendations to the Standing
Committee. Rules 413-415. Judge Wnter reported that Rules 413-415
were transmtted to the Standing Committee. In accordance with the
Evi dence Conmittee's views at its October neeting, the Standing
Committee was advised that this Conmttee woul d prefer congressional
annul ment of the rules. In the event, however, that Congress
di sagrees, the Evidence Commttee requested of the Standing Committee
that it ask the Judicial Conference to recomend to Congress this
Committee's rewiting of Rules 404 and 405. This revision
i ncorporates the substance of Rules 413-415, but avoids the troubling
problens identified in the Evidence Commttee's acconmpanyi ng comrent.

Rul es 103(e) and 407. Judge Wnter further advised the
Committee that our proposed revisions of Rules 103(e) and 407 had
been sent to the Standing Conmttee with the request that they be
approved for public coment.

Rul es 406, 605, 606. The Standing Committee was advi sed that
the Evidence Conmttee had tentatively determned at this time not to
anmend Rul es 406, 605 and 606. The Standing Committee was asked to
make this information public as it had done with other evidence rul es
that the Committee had declined to anend, and to request that any
di ssenting views be sent to the Evidence Commttee.




Revi ew of Agenda. At this time, the Evidence Commttee is stil
considering the following rules in articles it has already revi ewed:
Rul e 104, Rul es 404, 405, 407 and 408. The Rul es Enabling Act
requires that amendnents to privilege rules contained in Article 5
must be made by Congress so that the Commttee will consider possible
changes in Article 5 (other than the rape counselor privilege) only
after it finishes reviewing all the other articles in the Federal
Rul es. The Conm ttee had concluded at its previous nmeeting that in
light of the recency of Daubert v. Merrell Dow Pharmaceuticals, Inc.
Article VIl should not be anmended until the courts have an
opportunity to react to the Supreme Court's opinion. Articles 8
t hrough 11 have not yet been reviewed by the Conmttee.

Article 8. The Commttee agreed not to undertake a whol esal e
over haul of the hearsay rules as any such action would require a
massi ve reeducation of the Bar. Instead, the Conmttee decided to
focus on discrete problens that have energed.

Agency adm ssions. The Conmittee di scussed whether either Rule
104 or Rule 801(d)(2) should be anended to state that the
foundati onal requirenents essential to the adm ssibility of a
coconspirator's statement may not be established solely by the
statenment itself. The Supreme Court's decision in Bourjaily v. United

States, 483 U.S. 171 (1987) held that the statenent could be
considered in conjunction with independent evidence, and reserved
deci sion on whether the statenent alone would suffice. The Commttee
debated at | ength whether it would be desirable to require

i ndependent evidence only (the pre-Bourjaily rule), or whether the
statenment itself could be used as partial corroboration. The
Committee asked the reporter to prepare a draft that would permt the
statenment to be considered in conjunction with independent proof.

The reporter was al so asked to consider extending this
corroboration approach to proving authority, and scope of agency or
enpl oynment with regard to authorized and vicari ous adm ssi ons.

The Hillnon doctrine. The Commttee asked the reporter to draft
| anguage that would restrict use of the hearsay exception when a
statenment of intent is being offered to prove the conduct of soneone
ot her than the declarant. It was suggested that |anguage from sonme of
the better cases m ght be hel pful.

Rul e 803(4). The reporter agreed to review critical comentary
and report to the Commttee whet her possible anendnents to Rule
803(4) should be expl ored.

Hear say evidence in the jury room The Committee di scussed at
l ength the special provisions in Rules 803(5) and 803(18) that govern
whi ch evidence is allowed into the jury room The Committee
consi dered whet her these rul es make sense, and whether they are
consistent with other rules that inmpose no such requirenent even
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though the evidence admtted may have a simlar inpact on the jury

.g. governnental investigative reports admtted pursuant to Rule
803(8)(C)) A majority of the Commttee ultinmately voted not to anmend
the existing rules.

Rul e 803(8). Menbers of the Conmttee commented that the
difference in wordi ng between subdivisions (B) and (C) was uni ntended
and that subdivision (B) should be amended. The rule was not intended
to keep accused fromoffering business records of matters observed,
and the governnent should not be prevented from offering records
about routine matters. The Comm ttee agreed that governnental
findi ngs should be adm ssible as held by the Suprenme Court in Beach
Aircraft v. Rainey.

The overlap between Rule 803(5), 803(6) and 803(8). The
Commi ttee asked the Reporter to clarify at the next neeting the
extent to which circuits admt evidence against an accused pursuant
to Rules 803(5) or (6) that is barred by the specific provisions in
Rul e 803(8)(B),(C). The Commttee wished to know if there was a split
inthe circuits. Judge Shadur was al so concerned with possible
notivati onal problenms in 81983 cases in which | aw enforcenent
personnel have been charged.

Application to nm sdeneanors. Jim Robi nson suggested that an
exception should be carved out of Rule 801(d)(1)(A) for statenents
made in connection with pleas in m sdenmeanor cases. He prom sed to
furnish information regardi ng such a provision in the M chigan Rul es
of Evi dence.

Roger Paul ey suggested anmending the Rule 803(22) |limtation to
"a crime punishable by death or inprisonnent in excess of one year"
to six nmonths because the present rationale does not nake sense.
Reducing the time limt would allow evidence of all convictions to be
used as to which the right to counsel had attached. The Comm ttee
decided to consider this further at the May neeting.

Resi dual exceptions. The Committee agreed that the residual
exceptions in Rules 803 and 804 should not be anended.

Rul e 804(a). The Conmmittee asked the reporter to consider
whet her a "due diligence" requirenment ought to be inserted into
subdi vision (a)(5) that would require the proponent of the evidence
to show nore than an attenpt "by process or other reasonable nmeans”
to obtain the presence of the declarant at trial.

The Committee al so wi shed consi deration of whether the present
| anguage in the | ast sentence of subdivision (a) should be anended to
cover issues raised by opinions such as United States v. Mastrangel o,
722 F.2d 13 (2d Cir. 1983) when the defendant has prevented the
declarant fromtestifying.




Rul e 804 issues. The Commttee w shed additional information
about how the "predecessor in interest” provision in subdivision
(b)(1) is being interpreted, and whether there are problens because
the corroboration requirenment with regard to excul patory decl arations
agai nst penal interest in subdivision (b)(3) is not explicitly
required for incul patory statements. The reporter was asked to
di stribute cases to the Committee.

Rul e 805. The Commttee wi shed to know whether there are
aberrant cases that refuse to apply the rule regarding hearsay within
hearsay when one part of a conbined statement is exenpted fromthe
hearsay rul e pursuant to Rule 801(d).

Articles 9 and 10. It was suggested that the two articles
should be read in tandemto see whether public records are treated
consi stently. One suggestion was that the article 10 definition of
writings, which includes data conpilations, ought to be extended to
Rul e 901(7) which deals with the authentication of "witings" that
are required by law to be recorded or filed but does not refer to
data conpil ati ons. Roger Paul ey al so suggested that the provisions of
18 U.S.C. 83505 ought to be incorporated into Rule 902. These matters
will be reviewed at the May neeti ng.

W IlliamEldridge offered to have the Federal Judicial Center
review t he adequacy of the term nol ogy used in Article 10 with regard
to new fornms of data.

The Committee al so wished to consider further at the My
nmeeti ng whet her Rule 1006 ought to be anended to deal with two
i ssues: 1) explicitly stating that a Rule 1006 summary is adni ssible
to the sane extent as the underlying witings, recordi ngs and
phot ographs that are being sunmarized; and 2) discussing when and
whet her the summary goes to the jury.



