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Others ottendiny the neeting were Judge Albert D, lariz, Chairman .

-0f the Comnittee on Rules of Prawtice and Procedure; Profesgsor

Charles Alau Uright, nember of the Comnliige on Rules of Practicé
‘and Prozcedure; znd Wildiam E. Foley, Secretary to the Zules
Commitieces.

710 Chairman stated that the menbers had rececived a progress

report waich hed been subuitted to the standing Coamitiee and that

‘he Loped the rules would be ready to go to the Bar in the fall of

Doon Joincy suggested that in the interim a2 report sinilar to

“the prosress report which was subaitied to the zianding Conitice

]
h
o

. bo gubnitted L. the neombers of the 2 Loy s owell as to aany

c+hc~ soeneral distribution desirable, v - .oLwDoon

. ‘/;
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noxt Judicial Confercnce as hie did net thinlr the Advisoxry
i

Ccunmittee had this cuthority. The conscensus of the Conuiltice

ved that a report ol this noture would bhe berneficial to the

bench and Lar and ¢hat the netier should be prescnted to the

next Judicial Coulcrence foxr approval.

Tiie following agende itens were discussed:

HELCRANDUM KO, 12

on of '"rolevant evidence."

e

‘Bule 4-01. Definit

Profcssor Cleary explzined the background of this rule,

fistaﬁing it wasg the secoad draft. The rule had beea approved*aﬁf'

- the July meeting and approval was reaffirmed.

RBule 4-02, Relevant evidence generally admissible.

4 suggestion was made that the word "which" in the last :
sentence te changed to “that." Afier discussion, the Chairman -

stated that it seemed. to be a matter of preference and it.wbuldf

Professor Green called atiention, or raised a point that

b= objective of the rule s to let evidence in as much 2z it

<that relevancy oi evidence ihat is doubitful iz also aduissible.

de stated that there are some points whero relevi.: ay be

“debatable but that he feels in such & situation it v .4 Le




]
desirable to lot it in ilnacnaueh ag a jury that finds that the

evidenece has persuasive pover can disrvcgard in. Prof

»

alco stated he had not seea this neaticned or discuszed in oay

other Hjurigdiction but ke thousnt it might he a oful doctirinc.
Lo |

3 3 - - - . T e S
Discussicn cnsved and Profoeszsor Cleary suggested thot Professor
o s Ty ot e g oo = 2% T . Sat won yan Ty 3 ; e
Grecn subnit o nemoranden 4o tho monborg on this subject, but

fesgor Crecn ztntaed he did not have anything additional to

K,
o

;:‘

offer on the sunject and he G1d aot feel ﬁhe_mgﬁter should be.
carricd any furchoer. |
&% & )

At this point a discussion wag held on the matiter of showin

the complete drafit of eaca rulé as the memoranda axre prepared,
but Profcssor Clea ry was of the opinion that it is better to
refer to the previous memorandum so that the full context of
7the rule could be presented. Ir. EHaywood gugvested that in uhe
right hand coraer of the firct page of each memorandumgthergﬁ
;»éhoulé be a rc fe"eace to the previous memorandun on.the sé@éQ
subject. This was agreed. Mr. Jenner stated that hé,thoqghﬁ‘
" ‘the £inal draft should show the complete rule. T

2 % %

" Rule 4-03. Detcermination of preliminary questions of relevéicy.
The Reporier stated that at the July 1966 wceting this rule
was deferred for consideration at a later time. e Zelt that ¢

>

Gifficul: t the July meziing vora ones of

0N

ics encountered
lennuage aid not of substance; that he had explored the naiier

ons “he treatment of the particular situation is clear. It is
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probative volue od soue prelinlnary

xnlbnth cicunticonn od
et it weuld be well o Lold
Lhe ovrp=all problen
y in the ared
He senited

involved in privileg # the Commitice £
can properly ke broken dowa agaln and put out
rules, in 0uasc"% of the rules vhere it is

stumbled over by somsbody who ig using the rule, hea tLe

/Commitﬁee could take that action. He felt it is a quegtior of,

lanwuaﬂo and locaiion -~ that the fundamental thought is_scugd‘

- and suggested the mat er be deferred for the presenﬁ.

-Comml tee so0 agreed.

4-04. Exclusion of relevant evidence oa grounds of
prejudice, confusion, or wasiec of {tinme,

Profossor Cleary stated that at the July’mbeting the

<

Committee was not in agreement as to the language to be used-

in this rule and that the Comnitiece had sug ggested addltional

wordins which was approved at that meeting. Discussion onlthe

ensued and Professor Cleary stated that the first pa§a

predicated upon a requirement of exclucion and not

‘adnissible if its pvosuiive value is Oﬂ*’eighed vy

o2 one of these thirgs. The sccond pooroonr

excluded and this iz ceriainly more i the direct

niz*uv the additional discreiion oa the part of
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without soying it ds cennleto ly

Guegtioned the word "may" in the

to whether that would he rcvicwable for abuse.

aninously approved 2

Charngetl L adnicgible to prove conduct;
cneocpt

Professor Cleary cxplained the redralft and
sulted from the discussion of the July

: thouga* further changes werc ncceded. Discuss

_10; the tormlnolooy wvas needed. ’Mr. Jenner sﬁ cs»cd that pé”H

. graph (d) be movod up to where para 'aph {(c) is and to ha ve
frparagrapns (2), (bf{ and the releitered (¢). His rcason for”
/this was that he felt the paragraph lettcrcd (d) in the present
;ﬁrafi, is more relevant to paragraphs (a) and (b) than,thqiii

paragraph lettered (c).

 onr. Epton rcad his proposed draft for a revision of ﬁhéQ

fentire rule and Professor Cleary thought the séme thing douldf
“be accomplished Ly leaving the first sent encc as he had draited
;it and then a%tach;na the except clause at chc end, i. e., to )
:.;ist paragraphs (z) and (b) as dra?; ed aand the reletierced (c),

~'and them in a second paragraph or subscetion to add the pro~

vision with respect to evidenco of otk r erines and prelace ﬁhiéj

by saying "this rule does not reciire the excluszion of evidence

+ 0f other crimes when offercd for anothewr Id.




vould still be in line with M. Spten's supgestion.  Judge
Sobelof? inquired about the torm "fox another purpesc” &s to

whother there is ancther purpose vhich is not compreheanded in

nrool of motive, opporyun : °C} ’ cic.

o’

“"ofcsuor Cléary‘s*atod o L oof tho doooauliy
the lesal profeocmion and would hatc fecl ; vondthen
had made
oricred.
to make this &
wsre noi . Judgze IDstes

about the last sentence of the - ?ph of ezcluslon.
Professor Cleary said he thought this point would be met by
putting in at : e 5 of the first sentence,-beforé?:
~-"Rvidence," a ¢ 3 then adding a- comma iusxead of
;>%hé period, ? 0% - 110?0" -- then s striking out the
secoaﬁ sentence end

é:aphs {(2) and (b) ard the relett ered (c) The prcscnt

iﬁeﬁid becoue subsection (2) and the»teft‘would.say that'

J:ﬁlé does not require exclusion. {Discussion engLed on the

‘word "require" and Dean Joiner %hought it should say "authorlze“
tut Professor Cleary thought the word "authorize” would’belicq,
;sﬁrong - :

7 After full‘consideration the Commit! - . decided that sub-

'f,éecfion <) sﬁould read: This ¢s uol vaquire ﬁhe exclﬁsi@n

of evidcnca of other crimes, c: - or acts, whon ofzefea

Rﬁ} for suother purpose such as proof of motive, opportunity
o . ’ )




3 am oty g ot [ T S ~) ey - T A ol KRR wa v T g ey o .
intont, proparatiocn, plan, hnovwiedse, ideniity, o obocnee of

B e rn Y ’ 4,
MLSiolke or aczid
ol T - - £ . - [ . - e ey e . o4 oy o~ N
Efee byealn, Trofcensor Cleary stated that concoune
. : . :

section (2) "Hvidence ©f othor crimes" really is a situation L

here you are oifer

)Y

[..,:.

ne evidence of othery crines to prove conduct
~2

L
2

on a particular ccecasion. The dificresnce between subgection (1) 

and subecction (2) of the revicion is that in sukscectioan (1) you

“avre offering evidence of character for the purpose of proving

‘thut he.acted in confornity with his character on a pariicular

‘occasion, and that in subscetion (2) we are not offering this .

}evidence of other crines for the purpose of proving he was a

2

A}m&n‘cf a particular character and therct ore mora,probably ac%ed

o

ln confornity therewitk, but it being off efed for the pur-T’

ol proving he had a motive and therefore probably acted in

L)

econfornity with his motive., He :wlnted out that this would re—

quire further consideration. : - - . 7,1 N

called attention io ih fact that he did not

Hr,. Jenner

w e b

Profe sor Cleary i tated this woul

o

be acceptable. Thereiofe5t§e

vevised subscetion (1) would read: . R

on's character or a trait of hig
character is not adnissible for the purpose of nroving
0 -

that he acted in conloemity therewith on & particular
occaglon except as £ R

Thea in subsoction (1) there wcould also he include



- g -
ught up a point that In the noext rglo the
paing to deoeribe whot is meant By
chavacier cevidence and € thls rule is captioned '"Charactoer
evidence." He gtoated i1t appe to be charanctior evideuce
cetion (2) has
15 neither reputatiom
thousrit » should be a separation.
ensued and Willians moved that At i noﬁ nuabered subs ec-
tion (2) become Rule 4—07,‘ahead of "Iabit of cumiomary conuuctA
Tha% way paragraphs (2), (b) and {(c) would deal only with.f
‘ cter cevidence; Rule 4-06 woﬁld define charactcer evidence,
4-07 would beccme w 3 oW suh*ec+1ou (2) o; Rule*
¢ssor Cleary asked wi . the Committee dépided
‘they woﬁid wvant it to refer back t¢ Rule 4-05¥prjﬁ
- formulate 1t a5 a coxpletely indenenuenc ruleiw*tnout any
»jcross-refercnce to Rule 4-05. v, Jenner thought that since~
'jthﬂs would be inm 1ed1ately‘af+or the character rule taat 1t -
':wsuld not Eg necessary to cross-veference it. Professor Wright
thoub vt that this matiter is of great importance and should be

‘put in as a separate rule.

The Comaittee, on motion duly made and acted upon, decided

‘that this should be added in a scparate section after Rule 4-06.
' -This motion réée;ved majority approval. o :
Dean Joinor then moved that Rule 4-05 be approved as ro=
drafted. Sergex 2 question chout renumbered |
_JBule 4- as he did not think it logically

follows subsection (1). : Williams made a sucrootion To mont

4
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and in pavagirap! ; 2wy Uhrounsh witly TR ORATACTeT O
© vietin of crime and then ehanse Ll yeion of porarrash (¢
"Character of

R

the credi

<o atioek or support the credibhilit
the reader that the rule is concerned
rcouta :ion for truth and veracity

-~

Mr. Berger A6 .0 reach his point but the capt;oa
; ? ’

!,,
..

"Character cvider ul ible to prove condnct, ex ccptlons'

dces not have any apy

lication vwhatsoever in showing the lack 6£éf
Mr. Ellliams nlained wnere
iinzs doecs “aplv spAﬁhe'rule but stated Li should haVG certain
¢larifying language. Prolessor Cleary sugges ested that in the \
{éxf of.pdragraph {c) "Character of witness" to insert the- words
nof Lis characﬁer" after the word "evidence." Mr. Williams L;’

nowaver thoughi mi ghz opan the door to show that a witress

who testified had a reputation for being a wife beater and the,f

evidence should not go in. The Comnit%ee, however, a*ter mo iﬁn

ﬁﬁi& made and acted upon, decided the first sentence should
Evidence of a person's character or a trait of hist

éharacﬁer i3 not admissible for the purpose of proving that'he ;

2c in confornity therewith on 2 particulaf occasion, except’

The word ‘Vparticular” vas app rovéd in lieu of

Subcection (o o
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witneos offcred to atioch or suppost the crxedibility of a

o . ey - - - + . - 5. us 4 s
witnesg," Professor Cleary opnced and o motion was duly nade :

,..4
.,_.

and acted upon to approve Ir. Jonner's suspestion. [For
fuxrthor consideration of this rule, see page 22.)

Nule 4-08. Ilothods of proviag character.

-

This rule was unaninously approved as draft ca without -

]

Dule 4-07. {abit or custonary conduct

Profeasor Cleary explained the backgrouﬁd of the rule, - Hr,
} Berger suggested the wording of subsection (2) be changed to
i"Evidence of a pergon's babit or customary conduct of a person:.
oY oY waﬁ*“«"ﬁon, wiaether . . . " Professor CTGary thought this
“might ke good but ques*1oned vhether the word "person'’ was [»

- peceded the secend time. Profossor Cleary uucgegted'ﬁvidcrce of
porson's habit or the customar ry conduct of an organization.'
1 right. Ee #aid ke thought he undez

al
gtocod there was a distinction Boetween "habit” and "customary -

o
Il

conduet."” Turther discussion ensued and it was decided that

M. Spansenberg's draft should be read. The draft road as

followa: : -

. oz s - -4 o~
o opecilic tyno ol conduget
H

e l..-‘rvu......
« ~ .
Yy mwrad '—‘"ﬁl IOt maan - e R e e
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TFor purpoesces of this rule Labit or ¢
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ot not Lo incorvorated in the rule, Dean Joliacw felt thowe

wve the rule imtevpredted in diffowent woys by dificreat Judges.
The motion was duly acted upon and the Commitice Geelded »ot to
have a dedfinitvion on habit or custouary counduct i the.rule.
Profeszor Cleary reminded the Committee that no foxmal

tonen on the motion by iy, Derger to amend the

first senicnce of the rule to read "Dvidence of a person's habit. -

-or. of the customary conduct of an orpanizatlon, whether . . .»s"’?

i

Dzscus jon ensued on this susgestlon but Lir, ﬁaichle stated hé
s felt that prcof of the conduct of an orgqnization should not'bé;f;‘
f]aémissible against the individual‘s conduct. Ic siated for o
VJexample that because a percon belonged to a special’organizationf
and it was the custon of the organization to perform a specia1¢£g5
‘act, then this individual did perform the act. Ie felt this
}éulé be wrong. Dean Joiner suggested +h1t che problen raiaed

fby Hr .Raichle could be solved by having two sections, one

fdeallnv with the conduct of an individual and the aecond dealing

with the customary conduct of an orﬂanizaizou. Hr. anwood s
stated he was also concerncd with the problcm raiced by Mr.

- Raiehle. Ir., Williams indicated that ‘this proilizn did not

‘bother him as ke felt this night Le of probative value in
 proviag that the individual's memborship in a parti cular

rtion would be the initial elemcnt in »rovinz his guilt.
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Jenner called for a vote to approve the eantire rule
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Laoowodion to apnuuve ponoovash (@) voo doly acted upon ond

uinnninously cowirlcd

Dean Joinor thwen mado the meotion that tho Renorter be
inztructcd to vredrafi the rule to include group customs
Profeozor Cleary stoted that the word "custonm" in a rule is
very confusing and that it weuld be better if some other word
could be uscd. ilr. Borger, in thisz respect, suggested that Lhe
word "customary" b2 cubsiituted by the word "routipe." lHr.
Jennaer then called for a vote on the motion by Dean Joiﬁer to
redrait and broaden Rule 4-07 to include group cuctoms. With

vote of G in favor to 7 opposzed, the motion vas lost.
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1le
by llr. Berger, with the additi Spangenberg‘i
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that the langunge read "routine practice" rather than “"routine:
conduct." Th2 Coznitice decided that in lines 1, 3 and G the
lanzuage be changed £rom "cuatomary conduct" to "routzny

pl,ac.'.ice. 1t

Consideration was given o paragraph (b) of Rule 4-07.
Discussion cnzued as to how broud the Committcoe felt paragraph

chhould Lz, v, IEpton made the notion that {he rule read as

Zabit oy roulin: proatizso iy ho puoven by toztiro ony
cf oozeidie Lv- 0 oLua oo roniine oo Tz is
sufliclent in . o.ax o warooet vl . ouiat the
nabiv ezigted or tant the cou o LETaw,
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amd icreachnent., Ue introduced thie "Driel con Adsissibility of

"oy
,.,\... -

asked hin to give a sunnary oi the decument.

Spangenberpg repliced that the main puirpose Lor his

to establish examnles of contradiction of impeach= -

nent of witnesses but which had not resulted in actual i.peach—f

sot forih in the pleading. He

S
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O
janct
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ment heecause the situet

-

. went on to explain the czamples aad situations outlined in his

docunen

Ir, Berger moved that Rulc 4~08 be approved. The motion vas

éuiy acted upon and unaninously carried.

- Rule 4=-03. Conprontse and offers to compronise.

Proies 307 Cleary cxplained the changog mnde in the rule at

_the July meeting. Discussion ensued on whether the rule wzs 100

. » 3 T "’-
/‘bread or rnot broad enough. NMr. Spangenbeirg stated that he feltl:

. ¢he sentence "Evidence of conduct or statements made in negotia

iz likewise not aduissible.' was too broad;ﬁ'JUdge

that hc felt this rule vas very good and would

save lawycrs and clxentg a los of %ixe and trouble about wheihér

a2 statoment had been an admission of iact or whether it was not}

"He, therefore, moved adoption of the rule as draftcd. -
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bo otvicihon and thoe word "cecunwenic?” chould be innaxrted in line
8 aftor "made iut and that the word "necotiation” should be made
plural. Thooe chaucces viere adeoptod by cousensus of the CohALatoé;f
. Ipton then questloned the use of the words "lack of

allipgence' in linc 11.' DProfossor Cloary usced as an oxample an
injury cage vhere itheddefendant tells the plaintiff not to

worry about ascerting a clain because he will setile the dis-f?;
pute. -The defendant stalls long encugh for the statute of » |
Timitations to exwire and then says to € 10 plalnzif; that he will
have to sue. However, wien the sultl is filed the defense pleads
_/ the gtatute of limitations. Drofasgor Clcary stated uhis was
ustration of "lack of diligence." gureacr dlﬂcussion

1
ensued, and IIr., Epton stated he was troubled by ‘the word

?fambl suous as used in the rule, Judge uobeloff suﬁgeated changi'
f;the langusge to read "negativing lack of diligence in.asse:;;pg
a claim or defense."” Professor Clearyﬁé ated in oppos itiéﬁ‘fﬁa
'if the word "defense" was added to the rule this would make é
claizm mean f£iling a law suit. Dean Joiner nade a motion that
i%.'ne phrase be changed to read "a contention of undue delay."”

J;Prof s3or Cleary made a furiher suggestion that in 1iﬁq S tﬁel'
word “"forY be insertcd after the word "liabLility." 'The Chairmaﬁr
éalled for a vote on the iwo preposed chan -

“./changes were unanimously approved.
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"humanitarian motives'" had been included in the rule but it

had been decided that all refcremces to this should be excluded. .
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for any moliouns or any discussion on the

‘rule, There being none, the Committe

¢ unanimously approved the -
rule with the inseriion 2o sugpested by the Reporter. - fv.yx,n

Rule 411, Offer to plead guillily or withdrawn plea of guilty.rf

o

The Reporier read the rule and stated that the rule as

3,

originally. drafted -did not coataia the second sentence. He ..
‘also stated that when the Committee approved the rule at tha'j

1ast meetl ing and added the last sont cace {here was referencc

td;"the defendant." He stated that the wi hdrawn plea could be
&he.plaintiff in a2 eivil actlon aﬁd he had therefore made aﬁf5

-subgtita tion of the words "a par%y" in licu of "the defendant.

a'civil acolon. Mr. Williams stated that he felt this rule was

“an extenszion of the Kerchoval case and that the chanve made by
the Reporiter was very impoxrtant and changed the mcaning of
the rule substantlially. Profeszor Cienyy stated that the - - .

discussion was being coentored mainly < o sccond sentenco

»
-

d that the first sentence wes really vl. ok Strength of

-

Judge Van Peli replied that thc ”C“Ohd senicnce vwas - -

1
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e, Jenper vwas unavoidably abzent from the neeting and

The Reporter’'s draft waz presonted to the Comnmitice on

westion raised as to whether "Vorkmen's

-

"Rule 4-12 and to the

()

- Compensati

on" wag 2 form of insuronce against liability a :

: presenicd in the drait, Professor Cleary reoplied that it was.

phrase “insured‘against

ity" was too restrictive. Professor Cleary C"i‘.zﬁ,ed yha+

insurance’ described the kind of iansurance upon which the whole

Judge Van Pelt

-prcalem was focused and should be left in. -

pozniod out vaﬁ here was great unifornity in {the New Jersefi’

Yodel Code in this field and that everyone of the

fdndlihe

;various rules qualify "agailnst liabilitiy insurance'" by using

+ho words "for that harm." Ur. Haywood made a motion that

s o &

" .the words "opainst 1iabilit ty" be strickeon fres the draft. VWith

-

a voie of 3 in favor to 7 opposed, il oL v

r. Hoeywood felt iliz pbrase “or upoun the iszue oi danages”

:1shquld be inserted at the end of the firs
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£ de m:gc:'incurrcd Ly nen
cleny pait ‘acusnion casucd on the motion and Judge
called for ' The notiocn was duly scted upcg~and lost.

.udv 2 thot he had originally voted to

(4

otain the words "against liablllx y" in the first line but was -
‘now inclined to fcel se words should bo stric! ton, He,
thelefore, made a ~= that the words be siricken frdﬁ the

language .of the rule to make the lenguage broad encugh to

J. include both the plaintiff and the dc;oncanﬁ and to avoid<any?;

poseibllity that a defendant could show tha{: the plaintiff
,rece*ved sone. collateral penefit s from the insurance company
irtue o hiu ingury. Discﬁgsicn en;uea and Judge hdris
on the r_otion. Vith a vote of 8 to 2,*-t;ze;'
motica was carried to sirike the words "aﬂa;,s; lzablliiy.
Williams.rcquested that the mOtlon to ingert a* tne“

K

end of the first sentence the words "or upon the issve. of -

He made this a‘r

vag again lost.
Judge Van Pelt moved that the Ccnnitic Caleo nza
inztead of the lanjuage pProy Reporte;.

10 Tail R Str Zule was
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L0 wOLIZE made o neticon that the firgt somteuco of Lule

4-12 bz apbproved oo followo:

Tule 4-17., ZIncuranco, IDvidence that a person vas .
o walz nou incured I1s not adnlssible unon the isgue I
whether he acted negligontly or otherwlse wrongfully.

The motlon wag duly acted upon and carried,

to conslider the scecoand sen%encg;

Profegsor Cluary reod the second scontence and stated that in

- accordance with the action taken oy tnﬁ Committce on the Lirwt

sentence the word "liakility" in line 5 should be siricken. ﬁr

h;}ﬁaywooﬁ pointed outsihat "for another puricse" is dealingawith‘

~the quesiion of damages cnd the implicazion is that the"issue{

:

“of insurance would be admissible on the questioa of damages.a~

ated thaot if thi ’mpIica%ion'zs in the rule,
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he would not approve-it. Professor ClearyvsuggestedAthe phfasg

‘"another rcelovant purpose" rather than. "ano ther purpcee. kﬁef

‘folt this would golve the problem.; mr.'Sélvin stated he wéulhf

.solve this by inseriing in line:z 6 andVT the word@_vtoﬁpfove‘

L}

any other relevant fact"” and delete the l“n"uawe "Io; auo**or;

pu pose" and sirike the lllLS ations at the end cf the rule o

:i"”Lch as prcocoi of agency, ownership, or control,, cr bias or

Sobelo

p'ngtc ice of a Judge & 27 . 1liked

soriginal phrage but stated that he thou, v the illuzivations

hould bc 1ef
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port of the rule. Disousslon caracd ank JRaic wAakaD b soested
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tio vord “"offercd" in 1ine 5 and insert the words Uit

v aa N e Lo

B e

K I - £y, e - JPER—. A ; -
1 rolevans." The eoneral cenzonnus of the Comnittod wad o

PP NS Tyl - v‘:‘ ;

I TS o~ ~ o~ vy
accopt this language ag suzgestod by Jdu tarvlo,

Juéee Uaric ashed whother cnyone had any definite notlon

dean v

Uie

on the question of illustratious. k. Sc¢lvin replied he had . -

" peen ilie only onc talking about the 1llustrations but had made

e

no definite pronosa Judge Vun Pelt suggested leaving the |

iy

tho illustrations alone until all. the Tules had bee

discussed and cmended by the Committce and suggested that’onef

vote be talken as to waether to leave the illusﬁrationﬂ in the

-/ rules or insext them in ihe commonts. It uag ag*eed by the

Comnlittee. - _ o - 3.;f

Dean Joiner made a motion that the rule be approved ﬂs

amonded with the

The motion waﬂ

e

the insevrtion of the words "it is relevant.?

duly acted upon and carried. - . y fij;

Hy. IIaywoeod stat

[ o)
FQ
o}
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o)
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o
o
e
o
(s

-d

sccond sentence as he felt the sentence would -

ial rule on relevancy.

g haracteyr evidence not admicsible to prove conduct.

Profescor Cleary presguted for further coasi

shree aliernatives which are in conformity with %

~he Committeo that Rule <-0. {c) ke a scparate riles

o,

e bad dr fted the alternatives oo Pule 4-05a ia

ling &hat the CcM“
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b \. . t e LY ~ s w 3 - ol e,
Diseursion enmued on Alternative (G) and 2 Deroen

questioned the phwrage "when relevant” at the end of the rule. e

Profeozor Cleary roplied that this parasge vas rcally an after-

_ thought of his and that it would be awbetter rule 1% the phrase

A 2. - P |
wore stricken. The Comndtice acoweed. )

Turther discussion ensucd on the three alternatives and

Ledtrtlosrsd

trying to mak

yvierprated to ezclude the

5 of cvidence illustratced in the rule and thaﬁ in this

J respect he folt Alternative (1) was the mest approp;zate. Ee.

“Ouva-ﬂﬁed"%he Commitiec approve in prianciple Alternative (1).

Dnap Joiner indicated that he felt A‘%ernailve (3) could

iuded one of the middle paragraphs of Rule 4-06 because

jfically with the problem of roof. e,

pec

]

Selvin and lr. Brdahl agreed and Mr. Erdahl further stated that

this was a rule with affirmative aspecis, even thoughv 1t does -

deal with charactier and they agrced that the consensus of %hef

Committee at the prior days' mee ting was corvect. - S

Mr. Borger discussed Altermative (1) and suzgested that the

lznguage be chkanged from "Rule 4-05" to read "This rule.”" There

vag peneral congensus
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peeierence oxX the throo alteowmsatives to be Altocrn ~s0o (1) and
DPp 17 -, [ BN IR 1, . L ] ™ - ot e . EETY 2
agreod with v, Telvin's wollion, Doon Jolnaw, bCHAVﬁ“, nointad

pon]

out that U2 last two linez "o foxr any »urposc other th

- ,_A
p)
s
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hat he acted on a pariicular oecczslon

i

character of o poroon and

+

dAn confornity thozewith" were not necesgoary., Tho Connmlttee

agreced and the Reporter suggested striking that languace and

inzorting in line 3 after the words "when offercd” the phrage
"for anotiher purpose such as" and continue wi*h the illustrations
nury 5

o

iie motion by #r. Selvin woas unanimously csyricd that the
‘.following anguage be apy rovgd in substance as subsection (2) of

ﬁlgule 4=05:

{(a) ZEvidence of other crines, wronss or acts.  This
rule does not 2equive the exelusion of evideace of ,
other crincs, wongs, or acvs vnen offcered for another
L purpose such as to prove motive, opporitunity, intent,
- prepar s+ plan, knowledge, ideatity or absence of
migtake or accident. : - S

-llv

~
o
at

Prefezsor Cleary then made the folloving changes: The‘driginal‘

»of_v"c'iu of crime; (3) Character of a witness;

:ed above would becone paragraph (b).

Dean Joinér questloned the need for the words "Evidence of'

I S N ot Ty 1 i R ¥ -
ated that those words should he otrickon.



JAnseried and rostore the lasi two lines.
-upon further coasideration he was inclined to now favor Altérnaf
f;tive (3) of the Reporterds drafis. Tho suggegtioﬁ‘was aade 5y'?f
:”fprof ssor Cleary suggested that perhapg the Commltiee should go;
:’_;"M. though evidence of other crimes « « +» "
V”Abf the discussion that he preferred Altgrnatiye (3) and wouldif/

" 1ike to suggest the Committee work on this alternmative wzth the,

" last two words '"when relevant' stricken. , J?

and Zelt it would be better phraseolozy to say "it may, Lo ”"vcr:
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WO Mo ol purnete” dn dhe o dorsuvago ond ohatod that
¢ Commitice Lad dicecusood this lanoun:
necting aud thounint the lovgunge vwos anbicuous as now weloton,
Profensor Cleary stated thic point could be acconplished by

sl

restoring the last two linny of the dralt or rearranging the

-,

lanzuege and cuggested the Lest colution nig hu be to {take out

' -~

the phroce "Jor another purpose such as” which hed just been

urther discussion ensued and Mr., Spangenberg stated that

Ir, Selvin that perhaps the best procedure to follow would be

‘ '

to combine the principles of both Alteranatives (1) and (3).

“ﬂc* to Aliern tive (3) and start the subseciion by sa?ing»

RN

After the coffee break, Professor Cleary suggested in view

)

1

Dean Joiner nmade the suggestion that in.line 15 s methiﬁgi;
should be ingcrted to indicate thot there was evidence 'Y“to show;f
{hat ha acted ip ceoenformity wiiir nis characier., i?é&, in line
16, he disagreed with the statement "It is, hcwefor, adaiﬂsihle”,

yE

be admitted for the purpose of proving . . . ." Judge Vin Pelt

‘
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VRloo rosnoet TT ot L folh LU ogreuld vond s Y,
Jonever, LoLadnitiod Yor othow DULBCILL U0 BRo
DA Golo2loll dlonoreed with
thot the word chould bo oo the I.pontor culbaltied, videlh wao
"adelooible, The monbovs asreod with Judpe Soboloff.

dJudge lnrigs, with vespeet to the idoo nroseonted by Doon
Jolncr, sulgested that line 15 shouid road “characiter of a
pergson in order to chow that he acted in conlormity therowith,"
fhe Commitice then voted and unaninroucly approved the follewing

s

draft to be included as Rule 4-05, paragyanh (b).

Otl.en Ordouos, wros~z or cein fvidcoceo of other
v adnis
3

Criscs, wronrs, o acts in uot adnisoible to prove
The c%nracﬁc" of a pcrcon in oyrder to show taat he
acicd in coulornity thercowith, I i uay, howveve-,
pe acdnicsible for cther purposces such as the proof
oi motive, opportunity, intent, propara tion, plen,
inowledse, identity,. or abz cnco of mistake or

accident.

Lo ODANTHII 1T0, 11

Bule 5-01, Cenecral
granted.

Rule 5~02. Congtitutional privilepges; self-incrimina’ tion,
involuntary confession, viacnce obtained unlaw;ully.

Rulo 5~03. Privilege against disclosures in contravention of
et of Congresss

abolition of privileges not specitically

Professor Cleary introduced these rules for discussion and
suggested a1 addition of the words "or in the Constitution of
the United States or by Act of Congress” in line 1 afier the
phrzge 'provided in thege rulest in Dule %71, He stated this
vould zolve thie problenm of iuncludis; .. .2 rules {he Constltu-
tienal docirine. Discussion ernzued and CLOCT Lo Delt, with the

same problem in mind as Profczoor Clear - °- .<xon to leave
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place of aten £5-01, 5-02 and 5-03. Judge laris rcalnded 00
. P T, e e ey} #a¥ote T R B - oo s E -

Covateten thot ¢hicwo night be azeas vhere the court hig pre-

gonted soae cnelusionnry rules and certiain privilege rulcs

wvisleh aze not foundcd dirccetly upon the Conztitution or on

the ctatutes but ugon whe caﬁrt'm goneral cupervicory power,
Theoe Lo Telt necd to Lo dealt with but <the Co*ﬁlcioe he

gstated, waz not in o position {o do anyihing about them., Judge -
Parviz called {or further discussion.  Tholoe be 1n~ nona, he

asked fox a vote on Judse Von Feli's motion that the proposals
nov contained in Dules 5-0%, 5-02 and $-03 be conzolidated in
Ruic 5~01 with gcue reference, to bhe formulated by <tlhie Reporter,
to the Constituiion and Acts of Congress. ‘The notion was duly

actcd upon and uw“ol;ously carricd.

.-

Dean Joiner inquired of Profcusor Clear& whether recognition-
of state privileges would be acknoliledged in the rule,
Profeséﬁr Cleary siated he did not feel they could ke recognized,
Discusazion ensued and general consensus vas that something
should be said with respect to gtate privileges. Dean Joiner
stated Le did not want to precs any kind of Commitiee action
but this was a problem that bothered him. Professor Cleary
explainced that 1% is difficult to draft a rule to confora to
all aspoets of state policies but the only thing which couldd
be coance would be to éimnly gtate Lo 2 J220% taat Untse maleo

chould follow the policics get forth in the lczzl rules,
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e 5-04, Lawver-cliors nriviloron,

Professor Cleary rcad tho rule ard npleined the use of
the tem “lawyor—clieut" in the xrule as dedined in the comnent.
Te cupladncd that cubgtautially the doiinition of "ellent™ in
cubsection (1) ig the language of Unifowa Tulu  5)(a). Ie
ctated that one important change frem the Unifoxm Rule was the
inclucion of tho lancuage in linog 1 and 2 of "or other organiza;'
tion (including a public entity)" to make it clear thategovern-
mental bodiel ara not to be cuzcliuded from cleliming privileges.

He stated ihat he had extended the rule to cover privileges of

 lr. Berpger expressed his approval of Professor Cleary's

technique of inciuding corporations and public entities, but

feit the rule should be narrowed so to reiirict ithe publié fron
being informed of confidential matters with respect to public
entities. Mr. Selvin did not agree and stated that he felt the -

public should knowlexactly what is being scld and waat id going

view was wrong. After further discussion,,Mr. Sclvin moved to
stiril:c the phrase "(including a public entity)" in line 2 of
gubscction (1). The motion was duly acted upon and with a

vote of 4 in favor to 9 opposed, the motion was lost.

{

~ )

Judge laris raised a drafting problem (hat inzsmuch as the

- Al . wrs— - Su iy Y PPN A P O R " pe
term "corporatica' vis used, ae suscostoa vidrs the vord )

[ et




Dean Joincw raimed the questilon o7 the uge of the werids
"or the lawyer's reproscnitative" in ..ne 4. e folt 4him
phrase held applicotic ~aly to a lawyer who wogs Loing cnployed
at present and folt the cliocnt should not have to conoiiit a
lawyer through his represceatative in order %o cbtain legal
gervice. Mr. Willilons raleed the point that every law oifice
of any sizc cnploys law school graduates whe ~ave not yet been

admitted to the bar and if these graduate s i 1 used to

interview clients or prospeciive clicents; .. .¢ ¢ . - 0ve boing
deprived of very valuable experience. He s3wo a1 1 ~ho “

tlme that a lawycer took in interviewinz ev. . - »ros .« * e
client would not be used to any great advantage w.....use a law
student (or other ropresentative) could interview 4he client,f
‘and glve a summarization to the lawyer énd this would be to
- better advanfage to all concerncd. Discussion ensued and
Dean Joinmer made a motion that the phrase "or thé lawyer's"
ropresentative” be stricken from line 4. The motion was dulf
\acted upon and lost. |
Hr. Jenner resuned Chéirmanship of the Committee at
1,2:40 P.n. B
Jucge Van Pelt then raised the question that if the phrase
"of the lawycr's reprezentative" i1s to ke loft in the test of -
the rule it should be defined. IMr., Selvin voiced hig opinion
“that it vould be difficul?'ﬁo phracz: o definltion which weulid

be more apnropriate then "a lawyer's o *lorizad representative, "




Diccronien canucd on to tha probloy ul con cLoadenviens
Lotvoon who lowyon and Lho eliont and LDowueoen tho lowyes o
represontative and the elicnt., In thils weipoct, DroLenBoR
Cleavy decided to bwonden the scope of the dizcunslon Loy tho
Comnaltico to include subLzocetion (2), a definition of laowycew,
cubscetion (3), dofining ceonmunlentlons {(at this point,
Profesgor Cleary read the coaplete cermcnt on thils cubecction)

and subscetion (1) dealing with conZidentiality.

Discucoion encued on the neopp of the four subsections
and ir. Selvin sicied that, in relation to the problen of
COhliJGQ jal communications, he would like to point out the
diztinction made in the Califernia Rules betiween what the

witness knows from the facts tbat he has acquired as belng

adaitted in evideunce only by exzpressing his oplinions and

judgments rather than the actual 7acts of the communication,

This he felt put the witness in the correct perspective ag

the lavyer's representative but did not put the coni identjal

facts that the representative acquired during the intertlew
with the eiient in the rcalm of admissible evidence. DPiuviessor

S

Cleary further rcad 1 @ comments in connection with "confiden-

tiality."
Diccusslon ensued as %o .. . oituations where the elient

ackzg that hie idcntity be lznt confidential and Lr. Villinons

A v

pointed ou. J.ut fhefe may ke situations whers 2 disclLo.lsw

tioa clicng by a lowyey would be o wizach of tho

o/ pelatics kocause it ig givinz <. 7o Lisn that was given

during a confidential conversati: ~ceific instruciions

+#1at the client's identity be kept
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a sooial wowioy vould ho helicved to Le

ely an interviewer <G
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practlce law whercas in reality

doterminc whether the pCrion acoually needs the ngolotonce oL &

. lawyeyr., llv. denner creplied that this would be covered by the

Cphrase rreagonably tolieved by the clicnt +o be auwthorizoed, to

practice law." lv. Derpger, however, agreed with Iir. Tayvwood

. that thie parase would not be applicable. Dean Joiner stated

“4he nroblem wag golved in subsection (1) because- the gocial

- worker would be interpreied ag & mlawvyer's representative.”

]

This then satisfled v, Haywood.,

Dean Joiner questioned the uze of the word "him" in line 5

3762 subscetion (1) and indicated that he did not know whether

this word reforred to the lawyer or to the representative.

- Profeszor Cleary suggested that for clarification purposces, the

wvord "hin" be stricken; that the phrase "the lawyer" L2 inserted

in £&s place. Lr. Spangenberg presented Profcssor Cleary's

sucgestion as a formal motion. The motion vas dufy acted upoﬁ

and unanimously carvied.

y. Derzer made a mction that cubsection (1) be approved

as anended. The motion was duly acted upon and unaninmously

carried. [For fLurther action by the Commiitece, 88C pp. 34's 38.]5;

Hy, Spancenberg statod ho wag inpressed with the lanpguage

of subzcction (2) defining nlawyer’ and made a movion that 1t

be approved a3 submitted by the Dopowter. The motlon vro duly

acited upon and carrvier.
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(2 definition of TConflderntial™). The Cormittee agmeed to this

e
3
Q

To Prolczoor Veinsteln's question of whether the language
of subgection (3) {defining "conmunications™) ineluded advice
lven by ihe lawyer's represeantative, Professor Cleary replied

that it did not. Profcoser Veilnztein felt there sinould be sonme

provigion in the rule including a2 lawyer's representative
because hevdid not feel that the lawyer would do all the cone
muaicating with the client. Hr. Spangenberg mnade a motion wi@hA
respect to this problom that i{n line 1 after tho word “lawyer"
the phrace "dircectly or through his represeantative'" be inseried
\

and comnas insericd before and after the language. The motion
was duly acted upon and carried.

r. Selvin felt the word "adviece" was too restrictive and
should Le broadencd to include not only the lawycr's advice
but algo tho lawyer's reesons for arrlving at his concluzions
in giving this advice. 4 brief diccucsion ensued and Mr.
Spooeniery made a2 rovlon that the cublestion ko amonded to
recd "Coimunidcations include statcuonis Ly thoe lowoor | lrectly

Y €y o oo - 2 EE e, 1o ine [ RS -
o Tthrough his representative, to Tic cl.oat or Llis ro-resouta~

tive, and diceclosures to the lawyer or his rcpregsentative by
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Clicns on Ly o Tulvelleltoive cf vhe elicnt.” Aftor notling
ths cvneead dilusosnroval of Ule Cuomdtioo, D, Inoanonnory Wit
drovw hilo sobien ond culnltied in liew thereod the Iapgungo
"Comnuandieations dnclude the ceoowunications by the lowyer, "

dircectly or Zhroush hils vewevcoocatntive, fo the ellent oxr hic

g N oka 1 R s oy Ed S5 v -
repreceatative and thoe coonmundeations to the lawvyew o his

yepreoentative by the elient oxr by a ropregontative of the
clicnt." This Lo folt would elarvify the intent not to sinply

dofine cemaunications but to define the peisonuel authorized o

malo hﬂ cosnuniention {({~:a Spangzonberg's language did not

Ll

recoive the aponroval of the Comnittee and it was dropped.)
Judge laris susgested the following be substituted forx
subzection (3): ‘

Communicaticns between client and lawyer include
those made by or to the represontatives of either

Professor Clenry stated that the bnly problem concerning‘this
proposed lancsuage is that thore is no reierence to communications
betweoen the principals directly. However, a birief dlscussgion
ensucd, aad the motion was unani:ously carried.

nnd reconvened

The mzoting “cgou““cd at 5:00 p.n
A
[ a3

on Soturday, Octobor 1, 1806 a

e
L X I Y
(¥
o

Profcssor Cloaxy vailced the question as to whether the

phrase "(including a public entity)" in subscciion {1) covered

the zinsle public cfficlal or a groun of oificinlsgs. Aite :
coveral suggestions wewre ndz, o C2ootned hie Zelt the ‘
draftins provicnm shaould be L2t o Tl woRer. e, Jenncr

put to a vote tie question ol T v the Ccuilise

Lol culficiontly dount L Cu.v -.uld covar a
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$incloe public officinl. The molion woam acted upen and corxeioed

and left to tho Dwoxtery for weduoiting to cover SLUZle pus.as

S

Profegcor Cleary then read the lagt sonteonee of subsection 7
i

(3) ag drafted in his neomorandun regarding “"represcentative of

tho clicnt" and siated ko folt this was inconsistent with the

o

prior days' discucsion with fhzpeet to the represcntatlves of

the attorney. DProfecsor Cleary further stated there were

auestious with respeet to this rule that tho Corait tee mugt

dcecide ag whother it would accept the defipition as one giving

authority to participate in the decision {o obtain legal ) ,;1: x

gervices or advice, : B ;,
Mr. Epton questiioned whether the Reporter deliberately

used the word "and" rathor than “or" in the first line on

page 17. He gtated that one pessen might come to the lawyer

for lepgal advice but he might not be the person who actually

acitssupon the advice. Professor Cleary agreed with Hr, Epton's:.

point and the word was changed to "or." lr., Willlams stated hef:'

-his rule subnitted by the Reporter did not include the

menial cmployees such as the motorman or the cab driver, etc.

Profossor Cleary agreed and states that this was soﬁething that

the Comuiiice would have to work on. A sugzgestion was wmade to

end the cdefinition of '"DRepresentative of the celiont” with the

o 3 . ' o) .1, . Lot .
phrase "to act theweon" on page 17 and leave the wouaining

lanouage for separcte consiceration., The Commitl. & rngreed and N
<he vords Yor an cinert o, N ' .. Lnaaconent and
ircetion of the ease and not to testify - ovs Tl LN

this sentence. [I‘ur ho
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that 1T was difficult to put in the rule

for help from the -
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reZpoeet to this problem,., Discusslon cnsued and. - -

:

stated

o

he would accept the dvaft provided it would o

<€
o1 &

corporation’

s

ag to what the Coenmitiee actually wanied the
with respcct to this problem and it was the

ensus that tho rule needed redrafiins.

-~

Mr.
stated that the phraze "to participate in the ',f

page 16 should be sirickes as he folt this languago

Mr.,

e

Erdahl suggested, aad Hr. Spangenberg,

further amendment to add after the words "to act T

phrase "on behalf of the client." The rule :

Tollovs:
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The poenewal conconsug of the Comadlttico wad that thic language
would not mcot all the requirensnts and no action was taken on
it. i, Epten letew withdrow,

A,

leary stated he did not gco vhere the word

2

Profcgsor
ﬁrccoived" as supgested by . Scxiin, did anything to the rule
sweept include every wnenlal individual in the corporation.
Several suggesitions were made ag to the appropriate word and .

L3

Profeasor Cleary suggested the phrage "consult the lawyer for

“legal advice." M. Spangenberg theon accopted thiz language

and his motion would read as 2ollowss . =

. Subsection (4)
nonrcaenLotive ol the client woans one having
2.

he lawyer for lezal auviﬁe or to act

CcT
2
urhority to obtain legal se srvices or to con-
t €

speon on bchalf of tho clicn

Dean Joincr questioned how lr. Sp sangenberg's language would

cover the pergon “cLually involved in the accident (he uged
as on oxample the bus driver). v. Spangenborg zepliced that

when the bus driver is telling the circumstances of tic accli-

-«

dent, he iz not obicining lexal advic:, ne iz nercly conveying -

he iandividual vho will obtain 1o 72 advico.

,...
ck
C
LA

infornntio
. Te PLISR ¢ Ao a1 <. . LT ety e T Ve, o . - e
Judro Van Pelt felt the chtuge €. whce Wolu Pend” to o' nade

the language cover the buc deiver ags coting upon 1o 2l advice,
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would not put anyihing in the comne o that was akosoluiely

necceucary to make
on the comments

an Joinow

the rule clear; in other woids not to xely

to indicote the intention of the Committeo.

then questloned whether the term '"Represcentative

of <the tont' iun cubzection (4) indicates the same person as
"authorized representative' in subsection (1) and “reprecentative
in subsection (3). Profeusor Cleary lied that it was. There -

further discuss

o]

that it would cover the

and Judges

r'cmc wdc‘

To paciiy the concern

coverced i

3 e
ona vianye

wvould o
12 e is

he would

ot accept the proposa

drives

% .

furtheyr discussion, lr. Jenner called for a vote on

With o vo»c of 6 to 6, the Chairman decided th

ion was necessary. Mr. Selvin stated he did

beecause he was not ontirely satisiied

enial personnel (as the bus driver)'.-

s Sobelofd and Van Pelt agroed indicating theoy Zelt’ -

tionzl clarifying language wvas necessary.

ovexr the bus driver not being

nn the rule, lr. Spangoenboerg cxplained that if the

gaid to the attorney thut he had gotten o tickot

to lmov whether or not o plend Zuilty, then hé
coveraed *écuu 5o he was onllhiting for lepal adviee and

doing souct told him to, tiwen

ke covered,
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sucse Loveleold cucciloned whoetheoxr tlhieve would ke any
clovdlydny olatenoniz ol all insemted 4n the cosnont ag to whon
TR wun driver Lo authovized to rocclva lennd cdvice. I,
Jennor divected tho Roportesr to include something in the cosmaent
to clapdly the variecus cituations where the bus driver would
ue covered in tho wedrafted yule.
» in view of previcus action, Profcssor Cleary rxeturncd
: subscection (1) and sugreoted cirihkins the word "authorized" in
line 8, Iic felt tuic weuld be cougistent to conform with the
gg} wen of the word "reprecentative'" in the other subsec%icns.r i
The Committce unanimously agreed and the word was ssricken;
Profeozgsor Cleary felt the phrase which had been taken
- out of the definition of "Representative of the elien
. rodds "or

dircection of 1

‘\

n expert coaployed to ald in the managencnt and

case and not to testlfy' should be considered
as a definition of

ive of the client" which

a "Reprcgentative of the lawyer Hr.,

2 (4) be renumbordd (2) bocause

"Cliocut" axnd hc itelt

o4

Erdahl

e

nat the definition
tLe clicnt"

nould be acxt. The )
tee azreed to this and the parceoranhs were renwzheraed
2z followsz: (1) "Clicat™; (2) "Rejes ~7oilve of the celiont';
Eé) Trav oty (4) "Ceomumunications'; (I Y"Pepresentative of
-/ the lawyer'"; and (6) "confidentiazl,"
n goiner did not agrec with Zrofcss

enry on the
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tion:  Diwdling tho weowd "or" and hocianin« ag followz:
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v, Redehleo questicned the wds Uend not to teotify.t Proxcﬁ“br

Cleary replied that 17 the porsoa io zoing to testilfly then '

there 1z no condideniy about hiz contocts with the 1s wyer and

statced that oy atzornoy- cllient relationship should not exist

if ¢he coxpert L going Yo be a wiiness. Mr. Selvin made a

-~ motlon to cirike the words "end not to tegtily." Mr. Bergor

stated that he agrecd with Mr. Selvin bocause he did pot feel

ae of the employment of the experi that a factor -
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should be whether or not the oxpert wili testify. Judge
>

Sobeloff replicd that if the ezpert is cuployed to testify -

ed ag a r&peesentative of the laviyer.
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- © L. BEerxger supgested, and e, Eolvin agreed, that the
» -~ . - - 4 .,‘— v ol
voras "who gids" shoeuld be incoxifed after the words 'Yan crpoxt”

and ctrilke The words “enployed to cid." o sicted in ou 502%
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merely that ne felt thim would be L-iicr phriccolony.
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ond whovld Lo conaidesed lot:e,

dr. Solvin'c moftion to goirilie Lie woirds "and nrt to ~"*i£y"
ang M, Egr"er's sugpested revislon vo dnsert the words M'who
alds' adter the paracse'an exapart" and stiike the woxrds "cuployed
To aid" waaz duly acted upon and with a vote of & to 4, was carriéﬁ
e Cemadtiee then went on to considor the problen raised
by Professor Cleary ac to the devormination of the status of
the cuapert.  Judge Dotos zugscezied tae' ansuac? read "This doesf
not apply to an expext who is also o wiinecss, Profeszor
Cleary inquired of Judge Estes whethor he would require the

—
lawyer to deecido at the time of cmployment what the individual'

2.

status would be (either expert or witreszs) and the Judge replied
that he would. & discussion ensucd on whether a 1wwyer shculd
ke reguired to de»e'ﬂlné at the time of cmploynent wnat the
individual's status oh3E be, and the general concensus was
that the lawyer should be required to make thils determinétion;ﬁ
Judges Van Pelt, Sobelofd and Istes indicated theif confusioéL
as to czactly what the rule iz intended to do and Profes gor‘

Tirizht pointed out that if the ihree federal judges at the

nceiianr were disturied as to the ncaning of the rule then how

cculd tae judoes vao had not had the Loznefit of the discussilion

be expoecicd to underziand the full geope of the rule. He felt

therciore that scne additionsl draiting vas necuuuqrv.
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read "but vhere the privilepe io velied upon to preovent such
an expert from testifying, he shall not ke pernltt od to be a
witness." No definite language could be formulated at that
time. 4

I'r, Spangenberg stated that in view cf the judges' obvi;ﬁéé
confusipn with the new subsection (5), and the general disap- -
proval of the Committee membera, he moved that the Coumitice
recongider its adopiion of the language. The moticn was dtl&i/
acted upon and carried. Ilir. Spangenbe?g then moved.tﬁatrthe;f
Connilttee not include 2 d finition for "Bepres** tative bf’tﬁe:
lawyer". The motion was carried. . | ." k

Iﬁ view of the action by the Committee to énclude a,défiﬁiw
tion of "Representative of the lawyer" the renumbered sub*ection
(6) defining "conzidential® would now. beccue subscction: (5):

The Comnittce then conﬂidcrﬁd the first sentence of tha
definition of "confidential" communications contained in l,.
gubsection (5). Professor Cleary read the rule and made‘fﬁe7l
suggestion that the word '"not" Le stricken after the wordjw"
"intended" znd incerted i mediately be fore "intended" s&éthei
language will read "A communication is 'coniidential’ if_ﬁof}
intendéd tobe . . . »" The Commitiee agreed to make this‘
chanse. Theve was a brief discussion and Ir. Spangenbefg ugn"
+haz the £icot sentence of subsectlon (5) be approved with thé“j
- amenduent as suzgested by the Reporier. Tae motion was .

unaninocusly carricd.




Cemndsioen whed noidowsd Ul JokeYels of
(5). Iv. Jouwner stoved contonce presonsed
problem of beilng required to roveal ithe ity of a clicont
and stated it solved the problem by having T idcn@i}y of
the client be vevealed. 1fr. Ipton stated he wes not in favor
of +this and siated he could not undersinnd the polnt of
spclling this out in the rule. Ir. Spangenberg st ated that he.
felt the retaining foc, :orwice the lawyer would be put‘in>
an impomsible situation and he felt this would be unfai# foﬂ‘
the public who thinks this is a confidential matier.
Professor -Cleary noted several situations whgre:the:iﬁf6rﬁéh

.tion could be withheld as (1) vwhere A hires a lawyer for“B“éf:

the representation of B has to be disclosed but the connection:

' cl;ent discloses in the course of he coazul ation with a lawyer

' ¢nhat someone else 1s guilty of a wrongdoling and the attorney dis

4’”closes thiz information to the afithorities but triea not to dis

closo the identity of his client. Mr. 1111am° did not agree

with the. language and he did pot 5@31 that a rule could say that

~

the identity is never the subject o7 a confident1a1-commun1ca—;

3

tion. Ee stated there were scituations where the disclosures

. of thke identity of the nane of itie person that consultcd the

lawyer totally dcstroyed the privilsge because other inforaation’
__+is knovn which when put together with the identity ol il

person completely establishes his pozition in the situntl:
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Qi not £ cocond Senionco Wos neccliavy
weould have to be degide
pecegsary to formulate a
universal rule oa thls problem. IHe moved, therefore, that the
second sentonce of subscetion (5) be strdeken. Ir. Selvin staﬁedf‘
in support of the motion that the courts have sct sﬁandards for
the varlous situations and folt that the couris should determine
when the idend ity iz privileged. The motion nade by Jir, William‘

was duly acted upon and carried.

Mr. Willians felt that some legislative history should be.

includcd in the comment statiag this p;OV1sion had been
stricken f£rcm the rule. Profescor Cleary was told that this
weculd beileft to hig discretion when redrafiing the rule.
Tﬁe Comniittee moved on to conzider paragraph (b)
Professor Cleary euggoé,ﬁd that the last line of the draft be
.amended to read “begween hi muelf or his renroscntative and his
'}awyer or his lawyer's representative, or bﬂtween the lawyer
'iand the'laWyer'S'rcprcsenta%ive, in tho lawyer's officia1~~f
" capacity." Mr. Selvin had = d tke question of whether thlsf
t language as origirally drafiéd would adequately cover thelvgr ous’
-ﬁypes 6f‘communicatioﬂs and Professor Green had raisea a'éﬁéétin
.on the. language orlgina11y submitted as %o whctaev the draft
night not include communicaticns concerning nan-professioaal -
natters ‘ir. Selvin stated that the new language net his
oniccsor Green stated that éﬁe ievw language sugges%ed?
the Deporicr met his probi= but the sentence was g0 long, 

" he.thought souething should be put in zn ndditional sentence

?aich would interpret ";aquyﬁ and ﬁgliénﬁ.ﬁ‘
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s WRiohl quostien e ‘ tho "Ieproenonhta
e cliont and the 2 To lavwyer"”
light of the definition on cormuniecations adopicd by the Conndite
tho priowy dayz' mooting which road'"Cemmunlc"*to‘m bc,zcen

D

cllent and anY”" include those made by or to the rvepireseniat

of eithoer." Profes sgor Cleary stated he had not gone over whatl
- — had been done with respoet to communications and he as rcod chat
'thlu additional lapcuage was therefore unnccessary.
YProfessor Cleary decided to stri ike ho previcusly entered
"lanwu“ye and have the language read "Bctween himsell and hzng
r between the laxyov and his lawyer's r;prescntative'

>

S professicaal capacity". Judge Van Pelt could not
7%Eov Lhe phrase "1n hls profcssional C&paClty" added anythinp
.the rule,_ There was general consensus of the Committee that
fiﬁhis phrase wos umpecessary and Judgo Van Pelt made a motion:
(;th 1t nhlu be stricken from the lﬁaouave. The motlon wa dwiy

facced upon and carried. ' There hein? no further dischQigp, Lhe

Commiitec approved gubs~ctzon (b) as amendeo

‘Professor Cleary introduced subséction_(c)Aﬁwﬁojmay,ciaim;

}{he privilege” to the Cor mittee. Hr. Eptoﬁ raiséé.the ueatio;
‘;ﬁhat if the client is away and the lawyer has no way oZ con-
- tacting him, the rule would require the lawye; to disclc e infa
stiould Le privilegcdg The general consensnslof‘the
at the last ace of the rule Which read |
¢ absence of evidonos

“roblen.  Ur, Zpton

Pig problem
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cczptotoly Tuvthoy digcuscsion conzuced and v, Epton made o mo‘iu
,ﬁha&»fho phrase "and the lawyer must, in the abazence of hla
6lienﬁ_or incituuctions to the cenirrry, ¢lain the privilagc”ib
 added to tho last line of this submection. He Zelt this would
| golve the problem bhut he was not pregsing this part 1 ular'lan uag
ituation should be covered in chc ru]c
ornia drafismen feltiit ;mportant cnough to,
‘put 1n theif rules. Judge Van DPelt stated that he understoodi
i;ﬁhe diétinc ion between the'éaliforni‘ Rules and theqe'ruIQS'
;Ec that theAéalifornia Rule said the lﬂwyeri"ahﬂll clalm"’
1the°e rulos leaves this to the dluc etiun of tLe'lawyer whcthe
ito clalm this as pzivilowe and felt ihere was a very Sfééd
/3d1¢ference. The wotion was duly acted upon 1nd 1ost
{‘&r,'Eerger:asked whe,’er the chorter intended by the

first seqtence not to cover a xrugyee in bai

»he thi rd liae of a "trustce in dissolutlon" and theflw'”

31tuatlons. Professor Cleary %ated he h d in*ended to:cove

‘answer, stated.ihaﬁ some changes should be made in the text

e moved- that in lime 5 the phrase "that 13 no Zongexr"

stituted by the phraze “:lLitier or not." The motion was duly

’_,s.»

-acted upon and unanimously carriec.
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Judge Van Pelt questioned whether thoe words “in di

taken from the California Ruled

ien to coincide with the .sctic

Cotakon on the point raized by Jir. Berger, Clle made a fovial. motl

that the words "in disoolution”" in line 3 be strickean., The -

-Conmittee approved the motion. L

" The Committee scheduled their next meoting to be held on

‘ﬁoﬁday, Tuesday and Vedneszday, Decenber 19, 20 andm21;11966,

- The meeting adjourncd at 1:30 p.m. on Saturday, Octoké




