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The sixteenth meeting of the Advisory Committec for
on Tuesday, December 10, 1968,
the Rules of Evidence convened/in the Conference Room of the

Administrative Office of the United States Courts, 725 Madison

Place, N.W., at 9:30 a.m, Chairman Albert E. Jenner opened

the meeting by welcoming the members and guests. The
following members and guests were present for all or parf
of the sessions:

Chairman Albert E. Jenner

David Berger

Hicks Epton

Robert S. Erdahl

Joe Ewing Estes (absent Thursday through Saturday)

Thomag F. Green, Jr.

Egbert L. Haywood

Charles W. Joiner (absent Tuesday and Wednesday) '

Frank G. Raichle (absent Thursday through Saturday)
Herman F. Selvin _—
Simon E. Sobeloff (absent Thursday through Saturday) ~
Craig Spangenberg ~

Robert Van Pelt

Jack B. Weinstein

Edward Bennett Williams (absentTuesday and Wednesday)
Edward W. Cleary, Reporter.

Judge Albert B. Maris, Chairman of the Standing Committee
on Rules of Practice and Procedure, attended through the
Friday session. Professor James Wm. Mocre, member of the
Standing Committee, was present on Tuesday and Wednesday. —
Professor Charles A. Wright, member of the Standing Committee,

Wednesday,
was present at the/Thursday, and Friday sessions,
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Chairman Jenner read a lettexr he had rcceived from
Edward Bennett Williawms, Esquire, expressiné his rcgrets
at not beingz able to attend the first scssions of the
meeting. Mr., Williams was out of town trying a case,

Mr. Jenner asked the Reporter i1f he had any opening
remnrks, Professor Cleéry stated the deskbook included
the last f£inal draft for consideration by the Committce.

Mr. Jenner suggested going through the rules
numerically, lle stated he felt the rules should be read
coupletely and out loud before asking for comments or

" suggestions from the wmembers. If the rule was approved,
“ the Advisory Counittee Note would be included with the

accoptance of its relative rule.

RULE 1-01. Scope.
, Professor Cleary read the rule, changing "commissioners"'
in line 3 to magistrates". He stated the "Magistrates Bill"
would be approved before the rules. Also, he added
nCommissioners” in the title should be changed to "Magistrates',

Mr. Jenner asked if "all" should preccde '"proceedings"
in line 1. Professor Cleary statcd the type of proceedings

was brought out in Rule 11-01, Applicability of Rules,
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The reporter then turned the attention of the
members to his memorandum of November 25, 1068, He road
the wemoranduti,
Professor Moore then suggested abrogating all of
Civil Rule 43 instcad of only subdivisions (a), (b), and (c).
Profesuox Cleary stated he fe}t the reamanlning subdivisions
of Civil Rule 43 [(d) Affiruztion in Lieu of Gath; (ed Lvidence
on Motions; and (£) Interpreters) were not matters of cvidence
but mntters of trial procedure,
¥r. Jenner stated he did want to leave the one
gsontence in which was nct B9 be abrogated from subdivision (a).
Profeseor Moore suggested leaving those decié;ons
out of the evidenc; rules. Mr. Jenncr sald he wanted them
inclucded 4n the evidence rules because "a lawyer would turn
to the Rules of Evidence to find then".
It . syv;gested Ly Judgc'Maris the decisions of
the commitice would be %tuned ouwer to the standing Comnmlttee
For referral to the Civil and Criminal Rules Committees.
Judge Estes woved refercnce to the title of "Evidence”
[in opea court] be left in the Criminal Rule 26.and
Civil Rule 43 with a suggestion that further rules may be
found in the Evidence Ruleu theuselves. His wotion was

carried unanimously.
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Raferring back to Rule 1-01, Professor Cloary
stzted "Rule 11-1" in line 4 should read "Rule 1l-01",

Professor (leary then stated "all trial testiwmony
should be taken in open couxt".

Mr. Berger stated everything included in Civil Rule 43(a)
should boc nbrogated excépt the first sentence and the titla.
Also, in Criminal Rule 26, the tiltle "Evidence" should be
appropriately changed.

Professor Cleary felt further study should be made
as to "Scope", "Application", and the use of the word "orally".

Judge Maris recomwended the submission of the changes
to the standing Committee to decide if any further work
needed to be done.

Mr. Riachle read Rule 26 Depositions Pending Actlon.

He stated "sonmething had to be done',
Mv. Berger restated the mét;on to approve the

reconmendation of the reporter, The motion related to the B

o

rules of the Civil and Criminal Procedure being submitted
to the standing Coumittee to determine whether or not the
f£irst sentence of Criuinal Rule 26 should be subject to
more study. It was mentioned these rules may not be
entirely accurate.

a The wotion was carxied,
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Professor Moore asked il Rule 1-01 refexred to
"all" courts of the United States or just district courts.
The reporter statcd that question could be answered

in Rule 11-01. He read the rule Applicability of Rules.

Judge Maris amked if Rule 11-.01 was applicable to
all distriet court decisions.‘ The reporter answered yes.

It was suggested "United States Courts of Appeals"
be added to subsection (a) of Rule 11-01. It will be
added in line 5 after "District of the Canal Zone,". This
was stated as a wotion and carried.

Under subdivision (b) Proceedings generally, "actions"

in line 9 was changed to "proceedings". Mr. Berger suggested
line 10 read: ‘veriminal cases, to contempt proceedings except
those in wﬁich the judge may act summarily,”". This was put to
a vote and carried.

Rules of privilege
Subdivision (c)/Vas approved as drafted

Subdivision (d) Rules inapplicable was read by the

chairman. Part (1) Preliminary cuestions of fact and tho

introductory clause were approved as drafted. Part (2) Grand

jury was approved as drafted. Part (3) Higcellaneous

proceedings, when read wag changed by striking the second

neriminal” in Yine 11 and line 12 through "by the judge;™.

There wvere no bbjections.
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Subdivision (e) Rules applicable in part was changed

by suggestion of Mr. Spangenberg to strike "only" in
line 15, Therxe were no objectilons,
Judge Weinstein drew the attention of the wembers

to the Advisory Committee Note on Rule 11-01 [specifically

page 467). He suggested placing a comma after "1 WIGMORE § 4(5)" E

and striking the language through the period after "praectical
application”. "The" was to be inalower cagse and the sentence
wag to read: " . . . )} VIGHORE § 4(5), the Supreme Court

has not accgpted to this view," Judge Welnstein also
suggested agging another sentence after the quote& language
which was:"The rule as drafted does not deal with evidence
required to support an indictment."” In support of his
suggestion, he cited 385 F,2d 132 and 269 F, Supp..149. All

of his suggestiions were put to a vote and carried,

RULE 11-02. Title.

This rule was approved as drafted.

RULE 11-03, Effective date.

This rule was approved as drafted.

RULE 1-03. Rulings on evidence,

Judge Van Pelt suggested subdivision (d) Plain Error

as being "appellate procedurxe',

Subdivision (a) Effecct of erroncous ruling,

(1) Objection and (Z2) Cifcr of proof vas approved 238 drafted.
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Subdivision (b) Record of ruling was changed by

striking "cleaxly" in line 1 pn page 6. IXn line 7 on page 6
"that the matter or witness" is to be stricken. Tho
purpose: a witness cannot he privileged. The title of

subdivision (b) was changed to Record of offer and ruling.

Subdivision (c¢) was changed to read: Hearing of jury. In

jury cases, procecdings shall be conducted, to the cxtent
practicable, so as to prevent inaduisgsible evidence fron
being suggested to the jury by such means as naking
statements or offers of proof or asking Questions in their
hearing." |

The rewriting was approved.

RULL 1-04. Prelininary cucstions of admnissiblility.

In subdivision (a) General rule, Mr, Haywood suggested changing

the second ‘“'the" to "that". Thexe were no objections,

Subdivision (b) Relevancy conditioned on fact was proposed to

be changed by striking "relevancy" to "probative value” and

the title to read: "{(b) Particular relevancy conditioncd

on fact."
L e

Subdivision {c) Prcsence of jury, was changed as a

matter of consistency: "Presence" in the title and "presence”
in line 10 were changed to "hearing". No motions were wmade

in regard to Rule 1-04. -
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[The meeting adjourned at 4:55 p.m,
until Wednesday, Decembexr 11, 19068
at 9:00 a.n.]

Professor Cleary opened the meeting staténg
he had redrafted portions of Rule 1-04. He suggested
rearranging subdivision (a) by considering first
qualification, privilege second, and then third, admissibility
of evidence, He read his red?aft: "When the qualification
of a person to be a witness, or the existence of a
privilege, or the admissibility of evidence, is subject
to a condition except as provided in subdivision (b), and
the fulfilluent of the condition 1s in issue, that issue
is to be deteruined by the judge.”

Mr. Spangenberg felt the except clause should be
at the end of the subsection. The reporter stated if the
judge felt he should not admit more evidence, he could
f instruct the jury to disregard it. Mr. Spangenberg stated
| he thought the policy was on the rélevancy issue that )
:relevancy itself is condition, the Jury does get a second
’ léok into it, under suitable instructions from the judge.

With regard to subsection (b), Judge Weinstein
suggested changing ”rele?ﬁncy" to "probative force'". Also,
he suggested striking the remainder of the subsection
following the first sentence, He stated after the terums
of the first sentence, it was up to the jury to give the

evidence whatever welght was necessary.
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Mr., Berger stated he felt subsection (a) should
be limited to qualification and existence of a privilege,
which would be subject to a condifion. He then proposed
subsection (b) contain aduissibility. The reporter felt
if read that way, the rule would not take care of certain
situations. In other wbrds, L}r. Berger wanted to
eliminate "adnissibility" from subsection (a) and have 1t
covered in subsection (b).

Mr. Epton stated he felt the trouble with this
subsection was that the committee was trying to adopt
language for a situation where 4t 1s not ordinarily used.
He suggested subsection (a) read: "preliminary questions
concerning the qualifications of a person to be a witness,
the existeﬁce of a privilege, or the admissibility of the

evidence shall be determined by the judge. In making his
~ determination, he is not bound by the rules of evidence
except claims of privilege." Mr, Jenner did not like
vpreliminary questions”. He stated it was not originally
gtated as such in subsection (a). He felt that as revised,
subsections (a) and (b) eliminated the thrust of relevancy.
Mr., Raichel stated once the evidence is in, it's there

‘no matter how improper it may subsequently develop. The
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chairman asked if thc committee would accepi subsection (b)
as written. Judge Veinstein sald he would be in favor of
it the committee wanted to accept.it, Mr. Jenner stated
Mr. Epton's revision of subsection (a) and subsection (b)
.ag drafted with a few language changes would be acceptable.
~He read Mr,‘Epton;s moﬁion, Mr. Spangenberg suggested
."admissibility“of evidence shall be determined by the judge
subject to the further provisions of subsection (b)."

Mr. Jenner asked the reporter to give the history
of Rule 1-04, This session was the fourth time for
consideration of. this rule. The chalrman read the motion. )
Mr. Erdahl asked Mr, Epton what he would propose for subsection (b)
Mr. Epton suggested leaving subsection as drafted. The
wotion was carried with regard to Mr. Epton's suggestion.
. Mr. Spangenberg moved subsection {b) be approved as
drafted. The motion carried,

- ‘ v

subsection (c¢) Hearing of jury. Judge Sobeloff kS

suggested changing noutside" to "out of” ihuline 9. There
were no objections. The chairman read the subsection,
it was moved to approve subsection (c) as amended. The -€

motion carried. Mr. Spangenberg wanted the title of
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subsection (c) .to remain as "Presence of jury.'" The
chairman was in favor of the title remaining as drafted.
He stated for the record it would remain as such,

Subscction (d) Preliminary hearings on confessions

and evidence unlawfully obtained. Mr. Erdahl suggested

inserting 'allegedly" after "evidence' in the title.

Mr. Jenner stated he would préfer the striking of "unlawfully
obtained" from the title. There were no objections to

the chairman's suggestion. For consistency, Judge Sobeloff
suggested changing "outside™ in line 16 to "out of".

Mr. Ralchle was qot in favor of the 1as£ sentence beginning
on line 16. His basic reason being that credibility is

not another issue. Judge Weinstein suggested "except if
credibility is involved." should be added at the end of the
subsection. Mr. Spangenberg stated it would be dangerous

to state the subsection in that way. Mr. Berger moved a
period be placed after "at the trial on the issue of guilt",
and striking the remainder of the subsection. After soue
discussion and the reporter reading the motions from a
previous meeting, Mr. Berger withdrew his motion. Professor
Cleary suggested changing the last phrase to '"The accused
does not by testifying at the hearing render himself liable

to cross-examination . . .". The chairman asked that the
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reporter read in full the proposed subscction (d) in light
of the discussion. The reporter stated the second scntence
beginning "Testimony" in line 16 on page 1l through ", and
he in line 1 on page 12 be stricken. A new scntence will
read: "The accused does not by testifying at the hearing
render himself liable to cross-examination as to cdther issues
in the case and testimony givoh by him at the hearing is
not admissible at the trial except for purposes of impeachment."
Professor Green felt the only necessary change would be to

reverse the clauses of the subsection, Mr. Spangenberg was

in agreecmentswith Professoir Green's suggestion and added

rtestimony given by him at the hearing is not admissible

at the trial on the issue of guilt." The chairman restated
the motion: "The accused does not by testifying at the
hearing subject himself to cross-examination as‘to other
’{ssues in the case., Testimony given by him at the hearing
is not admissible on the issue of guilt at the trial.”

Mr. Erdahl moved to amend by adding "except for purposes of
impeachuent” after "issue of gullt", Th? reporter stated
von the issue of guilt" should be taken out if Mr. Erdahl's
amenduent were accepted. Mr. Erdahl agreed. Mr. Railchie

suggested changing "render" to "subject'". Mr. Jenner was

-’,

-
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against "except for the purposcs of inpeachmnent",
Mr. Spangenberg suggested: "Testimony given by him at the
hearing is not admissible on the issue of guilt at the
trial.” The notion to add "ecxcept for purposes of fupeachment,"
was lost, The motion to strike the sccond sentence and

adding the new sentence as read by the chairman was carried.

'Subdivision (e¢) Weight and credibility. The chadirman

read the subdivision. Professor Green felt "This rule does
not" rebutted subdivision (d). The chairman suggested
"Nothing in this rule limits". Mr. Spangenberg stated it
had been decided in subdivision (a) that once a judge had
admitted evidence and having made his own determination, a
party can nevertheless offer additional ‘evidence. M». Epton
suggested the government is a party. He felt this interpretation
was too broad, The chairman stated his problem could be
.solved by striking '"of a party"., Mr, Raichle moved this
subdivision be stricken. The vote was 4 for and 5 against.
Judge Weinstein mcved the whole rule be adopted as amended.

The motion was carried.,
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RULE 1~-05. Summing up and conment by judge., Mr. Raichle

was against this rule. Ye felt it was not a rule of evidence.
He stated the committee should not tell the judge what to do
after all the evidence is in and the arguuents have been

made. Mr. Bergexr agreed. Mr, Ralchle moved Rule 1-05 be omitted.
Judge Estes stated this rule was necessary. Judge Maris

stated the fact that this rule éppears in the Rules of Evidence
would not affect a judge's rights at all. The vote on

Mr. Raichle's motion was 4 for and 6 against. It was lost.

Mr. Epton moved approval of Rule 1-05. Mr. Raich&é& asked

1# "Review" could be used in lieu of "Summing up" in the title.
Mr. Spangenberg moved "fairly” be added in liné 3 after "the_—
judge may". It was decided "fairly" would be a reflection upon
the judge's discretion. The wmotion was lost. Mr. Raichle
moved "sum up"” be deleted and "review" be in its place. Judge
Eétes stated law books use '"sum up". Professor Cleary stated
vreview” does not connotate "summing up all the evidence"”. He
felt "review" was a one-sided point of view. The motion lost.
The chairman suggested inserting '"also" after "he" in line 5.
The motion carried. The chairman then suggested "that they"

be inserted in line 7 after "to the witnesses and". It
appeared awkward as drafted. The motion carried. Mr. Selvin

moved "summation or" be inserted in line 8 after '"the judge's".
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The motion carriqp. Mr. Raichle moved "sum up" be deleted
from line 3 and "summarize'" be in licu thereof. The motion
lost. Judge Van Pelt moved the approval of Rule 1-05 as
smended., The motion carried. Mr. Ralchle moved the last
sentences of the Note be deleted, because 1t was disapproved
in the House report. The wmotion carried.

RULE 1-086. Limited admissibility. Mr. Raichle moved

the adoption of this rule as drafted. It was carried. Judge
Weinstein questioned the last phrase in the Note. He felt

it unclear. In accordance with Rule 6 of the New Jersey
Evidencs Rules, the reporter suggested "The wording of the
present rule diffefs, however, in repelling any implication
that limiting or currity instructions are sufficient in all
situations.” Judge Weinsteln suggested citing Bruton.

RULE 1-07. Remainder of or related writings or recorded

gstatements., Judge Welnstein felt this rule was limited by

usiﬁg nrecorded". He thought it should be meeed to Jtem X

or made more general by striking "recorded". The chairman
thought "recorded" was all right. The reporter stated
vyritings" were not dealt with generally. Mr. Selvin stated
Rule 26d(4) of the Federal Rules of Civil Procedure dealt with
this proposition in regard to deposition. There was a motion

to approve this rule as drafted. The motion carried.
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Regard}ng the Note, the chairman stated the first
scentence was not phfased cleary. HNe did not feel the rule
was an extension, The reporter suggested "The rule is an
expression of the rule of completeness [case citations]. It
is manifested as to depositions in Rule 26d(4) . . ." In the
second paragraph of the Note, the chalrman suggested "document”
be used in lieu of Bstateument". It was then mentioned "when
a writing or recorded statement" appcared in the rule. No
definite notions were made with respect to the Note.

ARTICLE IXI. Judicial Notice.
RULE 2-01., Judicial notice of adjudicative facts,

The reporter stated the change which was made pursuant to

the August meeting of the Committee, i1.e., the last sentence

~4n subdivision (g). Judge Veinstein preferred subdivision (b)

to begin affiruatively: "A judicially notices fact nmust be

free of reasonadle dispute . . ." The reporter then suggested

"A judicially noticed fact must be either . . ." and "and
thercfore not subject to reasonable dispute.” The chairwman read
the rule as amended for a vote., Mr. Selvin asked if the

phrase "and therefore not subject to reasonable disgpute”

referred to sources or to fact., It was unclear. It was then

suggested since the phrase was meant to refer to "the fact”

the last phrase should read "so that the fact 1s not subject
to reasonable dispute." The subdivision was approved as amended.

Judge Weinsteln stated "In all cases"” in gubdivision (e¢) was

unnccessary, Mr. Spangenberg felt "discretion" was not the
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proper word, His interprectation of "discretion” would be
that one can or cannot do something. Mr. Berger suggestcd
"may" onklieu of "has discretion to". He so muoved. The
motion carried. Judge VWeinstein woved approval of Rule 2-01
as amended., The motion carried. With regard to the Note,
the chairman suggested in the first sentence placing a period
after "jddeial notice" and beginning a new sentence with "It
deals . . ,". Further, be suggested striking "to the article
cited above" since the cited article was in the previous line,
There would be no confusion as to which article. Mr, Selvin
stated "foreign" should appear before "law" when it pertains '
to Rule 44.1 of the Federal Rules of Civil Procedure. This
rule dealt with '"foreign law", On page 38 of the Note, the
chairman suggested "minimum recognition of the right" instead
of "to the right". On page 43, "The Jjudge instructs" was
changed to "The Judge will instruct'., There were no motions
with regard to the Note.
ARTICLE IIX. Presumptions.

RULE 3-01. Presumptions against accused in criminal

cases, The reporter gave the history of the rule., The

chairman questioned ""criminal cases" being set out in the

. subdivisions since it is included in the title of the rule.
‘The reporter stated this rule was not set out to cover

¢ presunptions in criminal cases which might be imposed against

PP,
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the government, _He further stated this rule was intenddd
to give an accused the status of an inference. The chalrman
questidned "fn all cascs" in subdivision (c¢). He suggested
striking “In criminal cases" in line 2 of subdivision (a)
and "In all cases" in line 7 of subdivision (c¢). Judge Van Pelt

felt "In criminal cases" could be retained. He felt it was

~ legislative drafting. Judge Maris was in favor of retaining

the phrase. There were no objections to striking "In all

cases" in subdivision (¢). The reporter suggested "Whenever”

in lieu of "When" in line 7 of page 47. There were no
objections. Mr. Selvin felt "is" in l1ine 10 on page 46 was
unnecessary. His feason beghyg that the same type of

phrase is used on page 47 in line 14 without "is". Tue
reporter stated "the presumed fact is an element", It was
the consensus "is" be added in line 14 of page 47. Mr. Selvin
questioned what the reporter meant by including “basic facts"
in line 14 on page 46. The reporter replied "basic facts
giving rise to presumption". There was a motion the rule be
approved as amended. The motion carried. With respect to
the Note, Judge Veinstein suggested some of the cases cited

do not stand as being correct in the second circuit. The

. reporter suggested "While Second Circuit decisions have been

beld . . ." There were no definite decisions made regarding

the Note.
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RULE 3-02. Applicability of State law. Judge

Weinstoein questioned the capitalization of "State'". The
reporter replied it was the A,L.I, style. It was found in
general to be uncapitalized. There was a motion to approve
the rule as drafted. The motion carried. The chairman
suggested with regard to the Note that in the fifth line from
the bottom of the first paragraph, a period be placed afted
the word "defense" and the "and" be stricken, The next
sentence would begng "Application of the state law . . ."
Judge Van Pelt asked why "technical'" presumptions. The reporter
replied if one were trying to prove admission by virtue of
failure to deny a'letter or a submitted account -- one would
have to prove the mailing of tE? letter. The "little gap™

of proof has been given the term "tactical" presumption.

RULE 3-03, Presumptions in other cases., Judge

Weinstein‘was in favor of "facts" being in the singular. The
reporter replied most presumption requires more than one "fact".
Judge Weinstein then suggested adding "necessarily" after

"yf reasonable minds would" in subdivisions (4) and (B) to
conform with subdivision (C). There were no objections to

his suggestion. It was decided if the term "basic facts"

was used, “giving rise to the presumption" would not be
necessary. This change was made throughout the rule. Judge
Weinstein suggested "he'" appearing on lines 7 and 12 on page 58
be chanced to "the Jjudge" for clarification. There were no

objections., Judge VWeinstein then suggested striking “"depends
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upon the evidenqp relevant therete and" beginning one léne 7
of page 59. There were‘no objectiong. There was a motion to
approve the rule as amendad, The motion carricd. With
reference to the Note, the reporter suggested deleting the
last full sentence on page 63 of the last paragraph on page 62,
It was the consensus of the committee to strike it. There
was a typographi&al error in the spelling of Justice Southerland's
namne on page 67.
ARTICLE IVRULE

RULE 4-01. Definition of "relevant evidence", This

rule was unchanged at the August meeting. Judge Van Pelt
moved approval., The motion carried.

RULE 4-02. Relevant evidence generally admissible,

1rrelevant evidence inadmissible. There was a motion to

approve the rule as drafted. The uwotion carried.

.RULE 4-03, Exclugsion of relevant evidence on grounds

of prejudice, confusion, or waste of time., The reporter stated

this draft appeared unchanged from the August meeting., There
was a motion to approve the rule as drafted. The motlon carried.
Mr. Spangenberg suggested with regard to the Note, that "unfair"

precede "prejudice" in the first line of the second paragraph

-~ on page 81. The members agreed.

RULE 4-04. Character evidence not admissible to prove

conduct; exceptions; other crimes. The reporter stated the

only change as a result of the August meeting was the addition




of "other crimes' in the title. Hr. Berger moved approval

of the rule. The wmotion carricd.

RULE 4-05, Methods of proving character, There was

a motion to approve this rule as drafted. The motion carried.

RULE 4-06. Habit; routine practice. The reporter

stated the title had been changed from "Routine conduct".

Mr., Berger moved approval of the rule. Mr. Epton stated his
position of opposition to this rule was as always. He felt
"habit?'was dangerous evidence, The motion carried by a vote
of 6 to 4.

RULE 4-07. Subsequent remedial mneasures. The

reporter stated this rule was unchanged from the August
meeting. There was a motion to approve. The motion carried.

RULE 4-08. Comprouise and offers to compromige. The

reporter stated this rule was assapproved at the August
_meeting except for the addition of "or" in the last line.
There was a motion to approve. The motion carried.

RULE 4-09., Payment of medical and similar expenses,

This rule was unchanged as of the August meeting. There was
~ a motion to approve. The wotion carried,

RULE 4--10. Offer to plead guilty; noiho contendere;

withdrawn plea of gullty. The reporter stated this rule was

gubgtantially changed at the August meeting. He read the
original version of the rule. Mr. Epton stated he felt the
vevision was nuch better than the previous version. He moved

approval. The notion carried.
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KULE 4-11. Liability insurance., The reportexr stated

the only change in this rule was to limit refecrence of
insurance to liability jnsurance. There was a motion to
approve. The wmotion carried,

ARTICLE V, Privileges.

~ RULE 5-01. privileges recoznized only as provided,

The reporter stated this rule was not changed at the August
meeting. There was a wmotion to approve the rule as drafted.
The motion carriled.

RULE 5-02. Required rcports privileged by statute.

The reporter called the aitention of the members to the fact
that two drafts were submitted. The only difference between
the two versions appeared in the last sentence. At the

August meetings Judge Estes stated he was not satisfied with

the wording of the last sentence and would draft a proposal

'for the December session. The reporter read the proposal of

Judge Estes. Mr. Raichle asked if this rule extended to a

copy of a report. The reporter replied "it applies to the

person making it". The pefson making a copy has the right

to refuse disclosure. The reporter stated also that the
rule was not meant to render privilege of reports which are
not already privileged, but meant to require reports which

were privileged. The rule would leave the question of
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"privilege” up to the state court. Mr. ienner stated his
understanding of this iule. nphe Committee in August, decided
to 1imit the rule to say there 18 no privilege under the rule
in actions directly involving false statements or fraud in
the return.or report." Judge Estes wanted to expand the
rule to state that no privilege exists where the exercise of
this privilege would aid or conceal fraud where disclosure
ig essantial to a fair determination of a cnase. It was
gtated the judge passes on whether it is essential to a falr
determination or cause. Judge Estes added it depended whether
or not the exercise of this prilvilege would aid or conceal
fraud or the disclosurc is essential to a fair determination
6f a cnuse.,
Mr. Epton suggested the last sentence read; "No
;/ ,/privilege exists under this rule and actions directly
”._ ‘involving falge statements or fraud in the return or report
nor where it would aid or conceal fraud nor where disclosure
ig essential to a fair deteruination of a cause,” Judge
Estes accepted Mr., Epton's suggestion, Mr, Epton moved his
éuggestion be accepted. Judge Van Pelt suggested "or" in
lieu of "nor". This was acceptable.
¥Mr., Spangenberg stated he felt the suggested’revision
of Judge Estes completely eviscerated the policy which appears
4n the Statutes, which requires that a report be made in the

firast place. It was suggested "or where the exercise of the
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privilege would ald or conceal fraud or where disclosurs is
esssntial to a falr fetermination of a cause." be added at
the end of the revision by Judge Estés. The purpoze was
to broaden the exercise of the privilege. The vote was
5 to 4. The motion carried, It was decided the final decision
on the rule would await Dean Joiner and Mr. Williams. When
Dean Joiner and Mr. Williams joined the meeting, Rule 5-02 _
was moved to be reconsidered. Mr. Epton moved broadening
the scope by striking "directly" in line 10 on the first
revision. The motion carried., There was a motion to approve
the rule as amended. The motion carried.

RULE 5-03. Layyer-clicnt privilege. The reporter

stated this rule was unchanged from the August wmeeting save

two commas in line 14, Mr. Ralchle moved the adoption of

',. this rule. The motion carried.

. 'RULE 5-04. Psychothorapist-patient privilege. There

was a motion to approve the rule as drafted. The motion carried..

RULE 5-05, Husband-wife privilege. The reporter % :
gtated this rule was amended at the August meeting with \;

t
y

regard to the addition of a refesence to the Mann Act. There
was a motion to approve the rule as drafted. The motion
carried.

RULE 5-~06. Communications to clergymen. There was

a motion to approve this rule as drafted. The motion carried.
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RULE 5-07. Political vcote, Mr. ﬁaywood moved the
adoption of this rule. The motion carried,

RULE 5-~08. Trade sccrets. There was a mnotion to

approve the rule as drafted. The notion carriled.

[At this point, 5:00 p.u.

the committee adjourned until
Thursday, Decenber 12, 1968,
at 9:00 a.,m.]

RULE 5~09. Sccret of state. The reporter stated this

vule had two very slight changes from the August meeting. In
subdivision (¢), line 15, "another party" was in lieu of
vopposite party", and in the last line "or dismissing the
action" was added. Mr. Epton suggested adding "by the
officer authorized to exercise the claim,” should be added
after "knowledge" in line 8 of subdivision (d). Dean Joiner
stated this wauld comnplicate the rule, because the rule is
only a direction to the judge to give notice to the
ﬁarticular person, Mr. Epton withdrew his suggestion.

Mr. Haywood moved approval of the rule as drafted. The
motion carried. Mr, Epton questioned page 17é of the Note,
The reporter stated he would check to see if there had been
a typographical error.

RULE 5-10. Ydentity of informer. The reporter

stated the only change in this rule was in subdivision {c) (3)

dealing with the procedure to be followed when the inquiry
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was into the lcgﬁlity of the means by which'evidence was
obtained. 'The language which was stricken at the August
meeting was "In making his decision, the judge may consider
whether the evidence required after the issuance of the
warrant."” There was a motion to approve the rule as
drafted. The motion carriled.

RULE 5-11. Waiver of privilege by voluntary

disclosure. The reporter stated this xrule was unchanged

from the August meeting. There was a motion to approve the
rule as drafted. The motion carried.

RULE 5~12. Privileged matter disclosed under coumpulsion

or without opportunity to claim privilege. The rule as

/drafted was not changed in the last two previous meetings.

There was a motion to approve this rule as drafted, The

motion carried. With regard to the Note, Mr. Berger suggested
‘expanding the last paragraph to include the example Mr, Epton

,‘ brought up with regard to the rule itself, i.e., lawyer

testifying without clalming the privilege. The reporter

stated Mr. Berger's suggestion was not a very good illustration

because there is a provision in the "pAttorney-client" provision

that the lawycr may claim privilege before the ~lient 4f he

ig authorized and his authority is presuued.

3
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RULY 5..13. Comwent upon O inference from cxercilse

of privilege; instruction. The reporter stated there vere

no changes in this rule as of the Augugst meeting. Mr. Epton
suggested the striking of "judge or" in line 6 of

subdivision (a). Mr. Spangenberg disagreed stating the
discussion of the committee in a previous neeting came to the
conclusion that any comment about the exercise of the
_privilege would exci¢é the jury and then the jury would be
left to draw an inference. The reporter asked 1f the
comnittee would accept the proposal that subdivisions (a) and
(b) be limited to nelaims by a party". Mr. Spangenberg
suggested "by a party" be placed in subdivision (b) because
{4t is a privilege claimed outside the presence of the jury.
Mr. Erdahl was against this suggestion because he stated he
had never seen a case whero the party walted until the actual
trial ©% claim privilo~es, Mr. Epton asked if there was a
difference between the ‘clalm" or nexercise" of a privilege.
The reporter stated rvexerclise” of a privilege connotated a
successful claim., For consistency, Mr. Epton suggested
changing "exercise" to velaim" in line 3 and also changed in
the caption. The reporter agreed, Dean Joincr moved the

rule be approved as amended., The motion carried.




ARTICLE VI, Witnesses.

RULE 6-01, General rule of conpetency. There vyas

a motion to npprové the rule as drafted. The motion carriled,

RULE 6-02. Lack of porsonal knowledge. The reporter

stated this rule was unchanged at the August meeting. Judge
weinstein asked with regard to the phrase "evidence is
introduced sufficient to support a figalng that" 4L 1t
wasn't inconsistent with the Lasic rule that "a judge wmay
make a preliminary deterwination without proof of evidence".
He noved striking the phrase in lines 2 and 3. 'The reporter
disagreed. He stated if there was controversy over whether
a witness had knowledge, it would be a Jury guestion, The
judge should not basically pass on the question of wheiher

s witness had first-hand krowledge, but only whether enough
evidence had been introduced supporting whether the witness
‘had first hand knowledge. Mr, Epton agrced with the reporter.
Judge Veinstein withdrew bis notion. Thero was a motion to
approve the rule as drafted. The motion carried.

RULE 6-03, Oath or affirmatlion. The reporter gstated

this rule was unchanged from the August meeting., There was a
motion to approve the rule as drafted. The votion carried.

RULE €6~04. Interpreters. The reporter stated this

rule was unchanged from the August mecting. There wag a

motion to approve. The wnotion carried.
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RULE 6-05, Compctency of judge ag witness, There

was a wotion to approve the rule as drafted., The motion
carried,

RULE 6--0G6, Competency of Jjuror as witness, There

was a nmotion to approve theo rule as drafted., The motion
carried.

RULE 6~07. Who may imﬁench. There was a motion to

approve the rule as drafted, The motion carried.

AUDR 6~08. Evidence of character and conduct of

witness. There was a motion to approve the rule as drafted.

The motion carricd., Regarding the Note, Mr. Spangcnberg asked
if there was a conflict with the Note which accompanied |
Rule 4-05, The reporter supported the inquiry and stated he
would put a cross reference into-the Note of Rule 4-05.

Mr. Spangenberg felt the cross reference would be appropriate.
There were no objections from the members.

RULE 6-09. Impeachment by evidence of conviction of

erime. Mr. Williams moved the adoption of this rule as drafted.

The motion carried. Professor Wright questioned if the
reference to the laws were of the jurisdiction where the crime
was committed. Mr. Berger suggested striking "under the laws
of the United States or any State or nation," . Judge Van Pelt

questioned "is" in line 7. He asked 1f the comnmittee was
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concerncd with whether the crime committed ig punishable
or was punishabie at the tiwe the crime was committed. He
also suggested adding "at tho time of the conviction”,
Mr. Epton moved subdivision (a) be amended to read ''For
the purpose of attacking the credlbility of a witness,
evidence that he has becn convicted of a crime is adunissible
but only 3if the crime of which-ho was convicted was at the
time of conviction punishable by death or imprisonment in
excess of one year or involved dishonesty of false statement
regardless of the punishment." The chalrman suggested
Mr. Epton's motion be divided into two parts as the drafted
version. Mr. Epton had no c¢bjection. Mr. Spangenberg stated
i1t did not answer the questions raised if redrafted. The
reporter then suggested adding runder the laws of the
convicting sovereignty" to line 8 afte~ "one year". The
rveporter then read subdivision (a) bs amended. Mr, Epton
was in agreement. Judge Maris suggested "under the law
under which he was convicted" be in lieu of the reporter's
spuggestion, The reporter agreed. The chairman read the
subdivision for a vote, The motion to amend carried., [The
renainder of the rule having already been adopted, the
chairman stated it would stand as approved.]

RULE 6-10. Religious belicfs or opinlons. The

reporter stated the only change from the August session was

the changing of "virtue" to "reason" in line 4. Mr. Epton

moved approval of the rule as drafted. The wotion carried.

N 4
”
T
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RULE 6-1). Mode and ordexr of interrogation and

presentation, The reporter stated the only change from the

August session was the addition of "but only" in line 14,
Mr. Williams moved line 13 have a period after "wltness”

and begin "the'" as a new sentence, The chalrman stated

Mr. Williams' motion., It carried. Mr. Spangenberg unoved

to strike "but only" in line 14, The motion carriled,

Mr., Epton moved approval of the rule as amended. The motion
carried.

RULE 6-12, Writing usecd to refresh memory. Therxe

was a motion to approve the rule as drafted. The notion

carried.

RULE 6-13. Prior statements of witnesses, The rule

was unchanged as of the August meeting. There was a motion
' to approve the rule as drafted. The motion carried.

RULE 6-14, Calling and inferrogation of witnesses by

Qudgee The rule was unchanged from the August meeting.

Mr. Haywood moved approval as drafted. The motion carrxied.

RULE 6-15, Exclusion and sequestration of wltnesses.

The chairman stated the rule was unchanged from the August

meeting. There was a motion for approval. The motion carried.
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ARTICLI Vii. Opinions and Lnsort Testiwony,

RULE 7-01l. Opiunion testiwcnry by law witlnesscs,

Doan Joiner woved the rule be approved as drafted. The

notion caryiced.,

RULE 7-02. Testinony by cxpcerts.,  Mr., Berger moved

approval of the rule as draftied. The motion carried.

RULE 7-03. Ovinion testimony by experts. Mr. Berger

vad

moved approval of the rule as drafited. The motion carried.

RULE 7-04. Opninion on uvltimate issue. Mr. Berger
& o

moved approval of ine rule as drafted. The motion carried.

RULL 7-05. Disclosure of facts or data underlying

expert opinion, The reporter stated this rule proceeded on

the theory that oné doesn't need to usce a hypothetical question
for bringing out the basis or data on which the expert witness's
opinion is based, provided there is opportunity to obtain the ‘ﬁ
information in other ways. The reporter wanted to know if the

language was clear., He felt ii discovery were the subject, it

should be stated so in the rule. Dean Joiner felt subdivision (b)
covered the doubt. Mr. Spangenberg moved to strike 'at or' in K

line 6. Mr., Berger stated "once the witness is testifying, the

opportunity is there no longer". The reporter stated subdivision (a):
meant the exnert, under certain circumstances, may give an

opinion without disclosing either in his own testimony or by the

use of hypothetical questions the c¢ata on which his opianion was

based. Judge Weinstein moved lines 3 through 6 save subdivision (a) -



and.line 7 throuch "the export testifies" be ageleted. Ly
suriking the introductory of sutdivision (a), 1t was decided
tother in line 9 was unnccessary., It was then suggested
runderlying be placed befove "iacts'"., Judge Van Pelt stated
this rule was in practice all across the country and woxrking
well, The mption to amend was carried. There was a motion to
aaopt the rule as amcended. Thne motion carried.

With fegérd to the Wote, the reporter suggested
striking "The rule leaves it undisturbed except when a better
substitute is given in the form of a written statement or
the result of discovery'. Everyone was in agreement. Judge
Weinstein moved fhe reporter have the authority to change the
sty.e of the rﬁlés'wherever he feels it necessary. Everyone
was in agreemnent.

RULE 7-08. Court appointied experts. The chairman

stated this rule had not been considered in August, With
regard to subdivision (c¢), Professor Green stated if one gives
the jury a good expert the jury will weigh vhat the expert
says not to just an expert's standing. There was a motion to
strike subdivision (c¢). The chairman disagreed. He stated
the subdivision did not state that credibility and weight of
an expert's testimony applied "all the time'. There was a

<4 t?

motion to insert "not" in line 11 after 'the judge may", and

striking "as relevant to his credibility and the right of his

testimony." The motion lost.



Judge laris suggested striking "irvicr of the facts!

tr ~

and pilacing "jury'" in licu thcereof. Judze Weinstein wmoved
subdivision (c¢) "read: "The cxpnert witness so appointed may

be called as the court's witness but the fact of his appointment

}._l

P

by the court may not be revealed to the jury." With regard

to not revealing the appointment of an expert witness, the
reporter stated the preceding waragrarnh alrecady contained an
authorization to the court or ﬁo cither party to call the
witness. e also stated the jury did not recally weigh who
appointed an expert witness. r, Epton moved the approval

of the entire rule stating he was not in favor of the languane
in the draft of subdivision (c¢), but he favored even less any
suggestions which had been offerced, The motion carried,

Professor Cleary returned to Judge lMaris'® suggestion of "jury"

in lieu of "trier of the facts'. This was carried.

Cin=re-01, Definiticr ., Mr. Berger moved for
reconsideration of subdivisio=zn (c)'of Rule 7-06. His reason
was to give the judge discretionary power to reveal th; fact
of the appointme£t of the judge's expert witnesses. The rule
as adopted makes it mandatory upon the judge to do whatever
a litigant>aesires. He moved "VWithin the court's discretion”

be placed at the beginning oi the subdivision. Judge Van Pelt

acting as chairwman, asked for a vote on the motion for recon-

©
o}
.

n

sicderation. The motion carri . Berzer then moved "Within

/

1

]
(@]

the discretion oi the judze" inszsrted at the bezinninge of
[ = o

subdivision (¢). Tine wmotiocn carried., Tais rule was again
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roconsidered with My, Jennes vwesent.  Mr., DBerger suggested:
"Tn the excrcisce of his discretion, the judge way authorize .
' !
the fact that he appointed an expert witness to be revealed i
+
to the jury". Judge Veinsicin suggested "he" be in lieu of
"the court". The wmotion carriecd. 4

ARTICLE VIII. Icarcay,.

Regarding the repoxrter's Introductory Note,

Professor wWricht vointed out the case citation on page 289
o A . o

A

Yot

{v

»d

should appear as Brookhart v. Janis. . —_—

RULE 8-01. Definitions. Judge Weinstein moved the

s room vt ok

deletion of ", but only if," in line 5. The motion carried.
Ar. Williams moved the rule be adopted as amended. The motion
carried. Professor Wright read from 390 U.S, 719, regarding

the rule. Judege Weinstein suggested "power" be placed in
o P fel

lieu of "jurisdiction'" and "obtain" in lieu of "compel" in

line 1 on page 295, and striking "by its process" in line 2. The

reporter favored saving 'compel" in the subdivision., Judge
P I b2

Weinstein agreed. His motion carried. Judge Weinstein moved

"by process'" be stricken fron subdivision (5). Judge Van Pelt

AT g

felt the rule was too broad if left as Judge Veinstein
recommended. Judge Weinstein moved '"by such diligence'", be
in liecu of "by proccss'". The motion carried. The rule having

already been approved, the approval stood.

nl
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RULL §-02., Lcaveny »uls,  The chairman stated this

rule was not cousicered at ne August wmeeting., Dean Joiner
noved approval.. Judge Weinsteln suggested striking "in
cevidence™ from lines 1 and 2, This was amended by conscnsus.
Judge Weinstein stated "otherwise" in line 2 was unnecessary.
portor agzrecd, There was a motion to approve this rule

1

“as amendaed. The motion carried.

RULE 8~03. Hearsay exceontions: availability of

declarant immaterial. The chairman stated this rule was not

considered at the August meeting. There was a motion to approve
the rule. The wotion carried. The reporter stated the '"unless"
clause in Rule 8-03(b) (3) was an addition to the rule to cover
will cases. The reporter also stated he had added it as a

model to the state courts. Mr. Spangenberg interpretcd the
addition as a separate rule saying that memories to former
conditions is admissible ia the special class of rule cases.
Judge Weinstein felt the addition of subdivision (3) should

be separate. ilr., Berge

H

suggested a period be placed after
"bodily healtn)"™ in line 9. Judge VWeinstein wmoved the deletion
of the additional language. In addition, Judge Weinstein moved

"a separate subdivision be added stating: '"Statements relating

to wills., A statement relatinzy to the execution, revocation,
identification or terms of the declarani's will unless the
source of information for the circumstances under which it was

a

macde incicates his lacik of Trustvortnhiness." L, Willianms
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questioned if it would make a judge have to make a finding as
1o crodibility of a witness before he decides whether he can admit

-4

it or not. Judgé Weinstein replicd to some extent, yes.

My, Sclvin stated the California rules of handling "will' cascs.
Judge Weinstein's motion was logst.

Judoe Van Pclt wmoved the striking of "or terns"”

4

in linc 12 and placing "or" betwecen '"revocation”™ and "jdentification",

The reporter replied his understanding of Judge Van Pelt's motion
was where there was uncertainty as to the meaning of the will.
M. Sclvin was against Judge Van Pelt's motion. Mr. Berger

felt "or terus™ was necessary in the rule, Judge Van Pelt's
motion lost.

The reporter stated another change in this rule was

subdivision (8) on page 321. He added "and against the government ~

in criminal cases,” in lines 5 and 6. This was agreeable with
the mewmbers.

RULE 8-04. Hearsay excentions: declarant unavailable,

The chairman stated this rule was not considered at the August
meeting. The reporter stated he had added the last sentence of
subdivision (b)(4). He stated the example dealt with declaration

s

against interest. 1In Dcuglas v. Alabama, there was a clear case

presented where admissibility, had the court been inclined to
go along with it, might have been justiiied on the grounds of a
declaration against interest. The case had a confession of a
co-defendant who was not o trial beinz offered and he claiums

the privilege of self-incrinination. The court ruled against

|
|
)
|
|
|
|
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adwissibility.  The situation cawme up again in _I_Z]‘thO__l_l. It
is a situation in which the wotivation of -the declarcr at the
time he confesscs in which he iwmplicates his co-defcndant is
such that the declarant does so because he fcels it is to

his advantage. The reporter thoughf the committee would be
remiss(?) in climinating penal interest. It was then moved

by the reporter "implicating both himself and the accusea”

be in lieu of 'charged with the crime, implicating the aCCQ§ed."
in lines 10 and Il. The motion carried. Mr. Berger moved the

approval of Rule 8-04, as amended. The notion carried.

RULE 8-05. Icarsay within hearsay. Judge Weinstein

questioned the "hearsay'" rules. The reporter stated there
were only two "hearsay'" rules. The chairman suggested
striking "as" in line 4. It was suggested "any" be in lieu
of "either" in line 4. The motion to adopt Rule 8-035 zas
amended carried. The reporter suggested "an'" in lieu of
"any" in line 4, There were no objections.

RULE 8-06. Attacking and supporting credibility of

declarant. Dean Joiner moved anproval of the rule as drafted.

The motion carried.

ARTICLE IX. Avthentication and Identification.

RULFE 9-01. Requirerent of authentication or identification

The reporter stated subdivisions (a) and (b) of this rule were

originally two separate rulcs. Following the technigue of the
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vhearsoy' rules, he coubined the ceneral provision and

illustration into the same rule. Regarding subdivision (b) (1),

i1 was woved "of a person with knowledge" be deleted from

)
.

line 13. The motion carricd,.

[at this
the comn:
Friday, D
§:30 a.m. |

point, 5:15 p.m.
4ttce adjourncd until
occomber 13, 1968 av

Dean Joiner drafted a subdivision to replace
subdivision (9) of Rule 9-01, His proposal was: "Testimony
of a person with knowlcdge describing a process or system
used to produce a result togcther with the opinion of an
expert witness that the result provided fairly represents
or reproduces the facts which the process or system perports
to represent or reproduce.” Judge Weinstein felt "Evidence"
could replace ."Testimony OX a person with knowledge". He also
suggested "accurate'" should modify '"result". The chéirman read
the redraft as amended: "Evidence describing a process or
system used to produce a result and showing that the result
is accurate". Mr. Berger moved approval. The motion carried.
It was suggested by Judge Weinstein the title of the new

subdivision be "Process or Systeun'. Everyone was in agreement.
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Cu s=ubdivision (D) (2) Judee Weinstein felt "testiwmony
ol witnesses nov Lesitifying as cxbertls,'" was unnccessary,
Vi, Borger sugsdsted U"Non-expoeri! modify "opinion" in
subdivision (.7 (2). It was also cecided "Non-cxperti would

o

be n licu of "Lay" in ihe title of subdivision (b)(2). The

chairsan reand the sundivision as amended. There was a motion

To apnrove Dean Joiner's draft of Rule 9-01, as amended.
1@ motion cavried,

RULE 9-02, Presumnntions or authenticity. The

reporter stated there were a few changes in this rule. In
subdivision (d), line 10, "official" was in lieu of "public". e
e stated "public" implicated "open to the public". In line 14
he had restored "by the custodian'. He stated that in an

earlier session the commnittec had stricken it. He felt

without the phrase it left the question of '"who made the
certificate". Judge Weinstein queStioned if "by thé custodian'
was helpful. The reporter stated the authenticity of <he
certificate should be taken as established under subdivisions (a)
or (b). Mr. Epton stated "by the custodian™ was previously '
stricken becausc "data coumpilations" appeared in the same
subdivisions. It was then stiated the person certifying a

form as correct was complete; therefore,"by the custodian”

-~

&)

can be deleted. r. Spangenberg suggested acding 'certilies

FS

03

n

undcr seal that the signer has the official capacity and that
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Lo sisactivee 1s goenuine” be added at the end of subdivigion (b).
He also suveestoed siriking "ceotificed as authentic under scal
by oun lines 14 apd 15 on paze 412, Mr, Spangenberg's
sugsesiions woere adopied,  Juagze Weinstein moved striking
"Dy the custodian' in lince 1< on paze 414, It was discussed
that sone certvification would have to be wmade, Hence, Judge
weirsiein amended his wotion to state line 14 of page 414
reacd:  "correcit by the custodian or other person authorized
to make the certification, by ceftificate complying with",
The wotion ca'%icd. Dean Joiner cid not think "all" in line 12
was unnccessary. The chairuan agreed. The "all" was deleted
by conscnsus, It was the consensus of the committee that the
counia in line 13 follcwing "cowpiiations'" be deleted. The
two rcvisions werc approved by a votie., There was a motion to

approve Rule 9-02, as amendcd, The motiion carried,

i
a

RULE 9-03. Subscriking vitness' testimony unnecessary.

The revorter stated this rule was consicdcered at the first
meetinz. Mr. Berger moved approval of the rule as drafted.
Tne motition carried,

¥With regard to the Note on page 424, Mr. Epton felt
the illustration of "wills" in the fourth line did not take
into consideration the uniform self-proving statutes, KHe felt
"wills" was not appropo. Mr., Selvin suggested substituting

"e.g." for "i.e." and addinz "in some states" after "wills",

There were no cojections.,

o mmaei  mee vt

-

.
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ARTICLL X, Contents of wWritings, Roecordings, and Photogranhs,

RULE 10-vi. Definiticns,  The reporter stated ne .

5111l feli as he'lhad stated in previous weetings to be against

&

this vule haviag “photesraphs' included., On line 7 of page 425,
Dean Joiner sugocested sirilking "sound". Mr., Sclvin suggestced
"printina” be included on linc 5 cf subdivision (a).
Mr, Berger woved the rule be approved as amcndod; Mr. Ha&wood
noved subdivision (b) be stricuien., Professor Green suggested
retaining subdivision (b) and putting in an cxception

similar to the onec in "llcarsay', which states "summaries may

be used". The reporter replied this Qas included in )
nle 10-06 Surnaries., Professor Green was satisfied with Rule 10-06.
The motion to striko subdivisiocn (b) in its entirety was lost.

Mr, Spangenberg moved to exclude "medical X-rays'". The motion

lost. He then moved subdivision (b) be amended to read:
"'Dhotographs’ include still photographs, X-ray plates, or

other Tilms exposed by radiation and motion pictures," The

motion lost. The rule having been adopted to approve the

rule with the two anendments: adding “printing"” in line 5 and
striking "sound" from line 7, remained.

Mr. Spangenberg suggested subdivision (d) line 9

should be amended by adding "chemical' in lieu of "mechanical'.

The reporter stated it was not a chemical re-recording, Mr., Berger
nmoved "or by chemnical renroduction' be incluced after "or
electronic re-recording". Tris amendment was agreeable to

1

the conmittez. It was so amendoon.
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RULY 10-02, Decuirement of owiainal, The reporter stated there

———

are soue "Acts of Congress' hatl provide that a photographic
copy has ihe S'tatus of t{he ovrizinal., Mr. Berger wmoved approval
of the rule as drafted. M, ilaywood asked ii Xcrox copies

were included in this rulc. Copies arce covercd in Rule 10-03.

The motion was apnroved as darafved.

RULE 10-05., Admissibility of cuplicates Mr. Haywood woved

anproval of the rule as drafted. The wotion carried,

RULE 10-04. Admissibility of other evidence of contents. The
reﬁorter stated this rule was considered at the secohd session
of the committee., Judge Weinstein noved approval of the rule
as drafted., The motion carvied.

RULT 10-03. Public recoxcds. The reporter suggested striking

stating he " Lad
"3211" in line 3 and/inserted  'data compilations' for consistency..

Mr. Berger moved approval of the rule as drafted with the
amendrcent of the reporter. The motion carried.

RULE 10-06. Sumnaries. The reporter stated there were no

changes to this rule since coansidered by the committeec. There
was a motion to approve, The motion carried.

RULE 10-07. Testimoay or written cdmission of party. The

feportcr stated he had added "without accounting for the non-
production of the original." The reporter further stated he
felt the rule was incomplete without the additional phrase.
Vv, Berger moved approval of the rule as draited. The motion

caryried.
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RU.¥ 10-08., IFunctions of judyxe and jury., The chairman suggested

"whothoer” be stricken in iines 7 and 9 because the modirying
"whecoher” was in line 6. The repovier wanted to leave the
"whother{s!]"™ in the rule and move the "(a)" betwcen "raiscd"
and "wacther" in linc 6 because cach Subg;vision is a distinct
question, Vi, Berger moveda anproval of the rule as amended.
'he motion caryicd,

Judge Liaris, returning to Rule 8-03, questioned
subdivision (b) (10). The ropo}ter agreed it should be amended
to conform with the "authentication" provision. He suggested
"or other pcrson authorized to make the certification'" be
inserted in line 6 on page 322, and then a comma be added after
"testimony". The committee adonted his suggestions.

With fegard to the Note of Rule 10-02, )r. Spangenbherg
suggested "Hospital records which may be admitted as business
records unaér Rule 8-03(6) commonly contain reports interpreting
X-rays by the staff radiologist, who qualifies as an expert,
ar.d -hesec reportis need not be exclucded from the records by
Rule 8§-02," bc inserted at the end of the parfial paragraph’
beginning on page 433.

Judge Maris stated the District Court of Puerto Rico
is a constitutional court not a legislative court. The court
ié sct out in Title 28 as a United States Court. He suggested

3 be deleted. He stated *"the

Ur
w

the first scntence on page 4

District Court of the District oif Columbia" should appear as
"the District Courti for the District ol Coluwbia" on pages 457

1 oQ
and 4358,
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DU 11-02, Title. There was a woltion to approve the rule as

irafted. Judge Maris was against the title of the rule. He

folt the Rvideonce Rules should conform with the other Committee
Rules titles. It was moved and carried that the rules be

titled "Federal Rules of Evidencce'.

RULE 11-03. Effcctive date, ~he chairman stated he felt the

rule being left tentative was not good., The rule should be

S—.

—_—

stated as "The elfective date will be provided by the court.” -

[The committee adjourned
its final wmecting at 1:30 p.m.]




