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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
'Asheville, North Carolina

December 17 - 19, 1992

I. Introduction of the Chairman.

A. Announcements and Remarks.

B. Report on the Judicial Conference proceedings.

1. Action taken on proposed amendments to rules of
practice and procedure.

2. Reactivation of an Advisory Committee on Rules ofLOJ ~~~~Evidence.

II. Report of the Advisory Committee on Appellate Rules.

III. Project to compile bibliography of material on rules of
practice and procedure.

IV. Status Report of the Advisory Committee on Civil Rules.

V. Draft of proposed changes to entire set of Civil Rules
under review by the Subcommittee on Style.

VI. Items of Joint Interest to Advisory Committees.

L-@ A. Proposed amendments to Evidence Rule 412.

B. Proposed amendments governing technical rules
amendments and conformance of local rules with
national rules of procedure. E.g., Civil Rules 83
and 84.

C. Response to courts that fail to adopt rules or
nuibering system consistent with national rules.

VII. Report of the Subcommittee on Substantive and Numerical
Integration of Federal Rules of Procedure.

Ld VIII. Philosophy of the Task of Rules Committees. (See Judge
Stotler's letter of July 31, 1992.)

IX. Report of the Advisory Committee on Bankruptcy Rules.

Proposed amendments to Bankruptcy Rules 8002, 8006,
and to several Official Forms for publication.

X. Report of the Advisory Committee on Criminal Rules.

Proposed amendments to Criminal Rules 16, 29, 32, and
40 for publication.



XI. Report of the Subcommittee on Long Range Planning.

XII. Preparation of report to the Judicial Conference. DJ

XIII. Next meeting.
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WASHINCTON. D.C. 0S-44
THE OCIEF JUSTICE 

L RALPH .F THM UNrTED STATE5 
Sears rEpL~~~~~~AE

PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS

L September 22, 1992

All of the following matters which require the expenditureof funds were aDoroved by the Judicial Conference subject to theavailability of funds, and subject to whatever priorities theConference might establish for the use of available resources.

t~~~~~~~~~~i *-t-t * * ii.it w * * tt t ,* t *

7.
At its September 22, 1992, session, the Judicial Con'erence:

I * * *
Committee on Rules of Practice and Procedure

Ld Endorsed a request to the Chief Justice that he reactivatean Advisory Committee on the Federal Rules of Evidence withthe suggestion of some overlaDsing membership with theAdvisory Committees on the Federal Rules of Civil andCriminal Procedure, and further that the Chief Justice
appoint a reporter to serve the reactivated Evidence RulesL Committee. I

Approved proposed amendments to Rules 3, 3.1, 4, 5.1, 6,10, 12, 15, 25, 28, and 34 of the Federal Rules ofAnpellate Procedure and to Forms 1, 2, and 3; and agreed totransmit them to the Supreme Court for its consideration
with the recommendation that they be approved by the Courtand transmitted to Congress pursuant to law.

Approved proposed new Rule 26.3 and amendments to Rules 1,
3, 4, 5, 5.1, 6, 9, 12, 16, 17, 26.2, 32, 32.1, 40, 41, 44,46, 49, 50, 54, 55, 57, and 58 of the Federal Rules of
Criminal Procedure; and agreed to transmit them to the7 Supreme Court for its consideration with the recommendationthat they be approved by the Court and transmitted to
Congress pursuant law.

7



Preliminary Report

Approved a proposed amendment to Rule 8 of the RulesGoverning Section 2255 Proceedings; and agreed to transmit 7it to the Supreme Court for its consideration with therecommendation that it be approved by the Court and
transmitted to Congress pursuant to law. 7
Approved proposed new Bankruptcy Rule 9036, and proposed
amendments to, Bankruptcy Rules 1010, 1013, 1,017, 2002,
2003, 2005, 3009, 3015C, 3018, 3019, 3020, 5005, 6002, 6006,
6007, 9002, and 9019; and agreed to transmit them to the
Supreme Court for its consideration with a recommendation
that they be adopted by the Court and transmitted to 7Congress pursuant to law. LJ

Approved proposed amendments to Official Bankruptcy Forms5, 9B, 9D,, 9F, and 9H. Lr
Approved a proposed amendment to Rule 4 of the Federal
Rules of Civil Procedure and the proposed'adoption of Forms L1A and lB as modified by alternative language proposed bythe Committee regarding the extraterritorial service ofprocess,-and the proposed abrogation of Form 18-A; and 7agreed to transmit these proposals to the Supreme Court forits consideration with the recommendation that they be
approved by the Court and transmitted to Congress pursuant
to law.

Approved new Civil Rule 4.1; proposed amendments to CivilRules 1, 5, 11, 12, 1-5, 16, 26, 28, 29, 30, 31, 32, 33, 34,
36, 37, 38, 50, 52, 53, 54, 58, 7iA, 72, 73, 74, 75, and76; proposed new Form 35i; and proposed amendments to Forms
2, 3, 34, and 34A; and agreed to transmit them to theSupreme Court for-its consideration with the recommendation Ethat they be approved by the Court and transmitted toCongress pursuant to law. 7
Declined to approve proposed amendments to Civil Rule 56.

Approved proposed amendments to Rules 101, 705, and 1101 of Kthe Federal Rules of Evidence, and agreed to transmit them
to the Supreme Court for its consideration with the
recommendation that ,they be, approved by the Court and 7
transmitted to Congress pursuant to law.

8



L. RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
DIREACTER UNITED STATES COURTS
JAMES E. MACKLIN. JR.
DEPUTY DIRECIOR WASHINGTON. DVC. 20544

November 5, 1992

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the
United States, pursuant to the authority conferred by
28 U.S.C. § 331, I have the honor to transmit herewith

7 for the consideration of the Court proposed amendments
to the Federal Rules of Bankruptcy Procedure. The
Judicial Conference recommends that these amendments be
approved by the Court and transmitted to the Congress

Lt. pursuant to law.

The changes recommended by the Conference include:Lt proposed new Bankruptcy Rule 9036, and proposed
amendments to Rules 1010, 1013, 1017, 2002, 2003, 2005,
3009, 3015, 3018, 3019, 3020, 5005, 6002, 6006, 6007,
9002, and 9019.

Lf For your assistance in considering these proposed
amendments, I am also transmitting an excerpt from the
Report of the Committee on Rules of Practice andL Procedure to the Judicial Conference and the Report of
the Advisory Committee on the Federal Rules of
Bankruptcy Procedure.

L. Ralph "cham

Enclosures

A TRADITION OF.SERVICE TO THE F.DERAL-JUDCARY .
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L RAPH .1ECli^M ADMINISTRATIVE OFFICE OFITIl- 7DIRECIUR UNITED STATES COURTS
JAMES E. MACKUN. JR
DEPUTY DIREClUR WASHINGTON. D.C. 20544

November 17, 1992

LO,

7
MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES 7AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT LK

By direction of the Judicial Conference of theUnited States, pursuant to the authority conferred by 728 U.S.C. S 331, I have the honor to transmit herewithfor the consideration of the Court proposed amendmentsto the Federal Rules of Appellate Procedure. TheJudicial Conference recommends that these amendments beapproved by the Court and transmitted to the Congresspursuant 
to law.

The proposed amendments recommended by theJudicial Conference are to Rules 3, 3.1, 4, 5.1, 6, 10,12, 15, 25, 28, and 34, and to Forms 1,. 2, and 3.

For your assistance in considering these proposedamendments, I am also transmitting an excerpt from theReport of the Committee on Rules of Practice and,Procedure to the Judicial Conference and the Report ofthe Advisory Committee on the Federal Rules ofAppellate Procedure.

a, '* .'m

L. '~ ph Med am

Enclosures

L
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L-~~~ RLMEAMDMINISTRMVE OFFICE OF THE
DHW-C7M UNITED STATES COURTS

JAMES E- MACKUN JRL
DEFM DRETOR WASHINGTON,D.C. 20544

November 17, 1992

L ~~MEMORANDUM TO-THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

7L By direction of the Judicial Conference of the
L United States, pursuant to the authority conferred by

1 ~~28 U.S.C. § 331, I have the honor to transmit herewith
for the consideration of the Court proposed amendments

>- ~to the Federal Rules of Criminal Procedure and a
proposed amendment to the Rules Governing Proceedings

n 7 ~in the United States District Courts Under Section 2255
t [ ~of Title 28, United States Code. The Judicial

I~~~~~~~~~~~ ~

] - ~Conference recommends that these amendments be approved
by the Court and transmitted to the Congress pursuantE to law.

The changes recommended by the Conference include:
L t ~proposed new Criminal Rule 26.3, and proposed

L amendments to Criminal Rules 1, 3, 4, 5, 5.1, 6, 9, 12,
16, 17; 26.2, 32, 32.1, 40, 41, 44, 46, 49, 50, 54, 55,

r ~~57, and 58; and a proposed amendment to Rule 8 of the
L Rules Governing Section 2255 Proceedings.

For your assistance in considering these proposed
C ~~amendments, I- am also transmi'tting an'excerpt from the

Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference~and the Report of

-the Advisory Committee on the Federal Rules of Criminal
as ~Procedure.

C L.

L. Ralph Mecha

: ~~Enclosures

7 MEMORAD TRADOTON OF SERUCETO TH FEDERAL JUITEDAT



L RALPHfMECHAM ADMINISTRATIVE OFFICE OF THEDIRECTOR UNITED STATES COURTS
JAMES E MACKUN. JR
DEPUTY DIREClOR WASHINGTON. D.C. 20544

November 27, 1992 7

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATESAND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of theUnited States, pursuant to the authority conferred by28 U.S.C. § 331, I have the honor to transmit herewithfor the consideration of the Court proposed amendmentsto the Federal Rules of Civil Procedure and proposedamendments to the Federal Rules of Evidence. TheJudicial Conference recommends that these amendments beapproved by the Court and transmitted to the Congresspursuant to law.

The changes recommended by the Conference include:proposed new Civil Rule 4.1; proposed amendments toCivil Rules 1, 4, 5, 11, 12, 15, 16, 26, 28, 29, 30,31, 32, 33, 34, 36, 37, 38, 50, 52, 53, 54, 58, 71A,72, 73, 74, 75, and 76; proposed new Forms 1A, 1B, and 735; proposed abrogation of Form 18-A; proposed namendments to Forms 2, 33, 34, and 34A; and proposedamendments to Evidence Rules 101, 705, and 1101.
7,For your assistance in considering these proposed Lamendments, I am also transmitting an excerpt from theReport of the Committee on Rules of Practice and CProcedure to the Judicial Conference and the Report ofthe Advisory Committee on the Federal Rules of CivilProcedure.

L. Ralph M am

Enclosures [7

C--- I~ .o-.-TRADnlON OF SERVICE TO THE FEDERAL JUDICIARY
2 L '' ' ' ' ' ' - _ chid~~<
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OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KETON - CHAIRMEN OF ADVISORY COMMITTEES
CHAOMAN KENNETH F. RIPPLE

PETER 0. UCCABE APPELLATE RULES
SECRETARY SAM C. POINTER, JR.

CiVIL RULES

WILLIAM TERRELL HODGES
CAMINAL RULES

L - . EDWARD LEAVY
BANKRUPTCY RULES

L

TO: The Honorable Robert E. Keeton and Members of the Committee on Rules ofL Practice and Procedure

FROM: Judge Kenneth F. Ripple, Chair of the Advisory Committee on Appellate
Rules HER~

L DATE: December 1, 1992

SUBJECr: Report of the Advisory Committee on Appellate Rules

The Advisory Committee on Appellate Rules has approved changes in Fed. R. App.
7 P. 3, 5, 5.1, 9, 13, 21, 25, 26.1, 27, 28,30,31,32, 33, 35, and 41, and requests

publication of the proposed amendments for comment by the bench and bar. The Advisory
Committee also has approved the addition of a new appellate rule, Rule 49, that would
authorize the courts of appeals to use special masters. The committee requests publication of

L ithe proposed rule.

A summary of the proposals is offered for your convenience.

The amendments to Rules 3, 5, 5.1, 13, 25-, 26.1, 27, 30, 31, and 35 deal with the
number of copies of documents that must be filed with a court of appeals. The Local Rules
Project noted that a number of circuits have local rules requiring a party to file a different
number of copies of a document than the national rules require. The Local Rules Project
also pointed out that the Appellate Rules were inconsistent regarding the authority of a court
of appeals to alter the number by local rule or by -order in an individual case. The Project
suggested that the rules be amended ethe to rquire a uniform number in all circuits, or to
consistently authorize local rulemaldng. The Advisory Committee decided to authorize local
variations and to iae the language in the national rules consistent Rule 25 is the general
rule on filing and service and it has been amended to provide that whenever the national

L rules require a party to file or fiurnish a number of cpies a court may require the filing of a
different number by local rule or by order in a particular case." The amendments to Rules
59, 5.1, 26.1, 27, 30, and 31 are identical and implement the Committee's decision. Each of

i those rules states that an original and a certain number of copies must be filed unless the

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1



court requires the filing of a different number by local rule or by order in a particular case. 7

Amended Rules 3, 13, and 35, differ from the others in that they do not establish a
- baseline number tha should be -filed. ,The amended P.ies 3 and 13 require an appellant to

file cntcopies of a notice of appeal to enable the district court to serve each party with
* a copy. Amended Rule 35, governing in banc hearings, provides that the number of copies

wil UPr'escribed by local rule. Because the number of copies needed is directly related to
ne Number of judges on the court,' establishing the number by local rule is the most sensible

' Rule 9 governing review of a release decision in a criminal case has been completely
n ewren. The amended rule recognizes the government's ability to appeal release decisions.

The amendments also require a party seeking review to supply the court with certain basic
documents: a copy of the district court's order regarding release and its statement of reasons;
and, if thie'appellant questions the factual basis for the district court's order, a transcript of
the release proceedings in the district court. In addition, subdivision (b) clarifies those
instances in which review may be sought by motion rather than by notice of appeal.

Rule 21 governing writs of mandamus has been amended. The amended rule provides
thata petition for mandamus should not bear' the judge's name. The rule also presumes that
the judge will not wish to appear and that the judge will be represented pro forna by counsel
fr the party opposing the relief.

In addition to the amendment regarding the number of copies to be filed, Rule 25 has
been amended to provide that a clerk may not refuse to file any paper solely because the
paper is not presented in proper form. The amendment parallels similar language in Civil
Rule 5(e) and Bankruptcy Rule 5005. 7

Rule 28 has been amended -to require that briefs include a summary of argument.

Rule 32 governs the form of documents; it has been amended in a number of ways.
The amended rule requires that a brief or appendix prepared by any method other than the
standard typographic process must be printed with no more than 11 characters per inch. The
rule requires a brief or appendix to be bound or stapled in any manner that is secure, does
not obscure the text, and that permits the document to lie flat when open. The number of a
case must appear .at the top center of a brief or appendix, and the title of the document must 7
include the name of the party or parties on whose behalf the document is filed. The old rule
required a petition for rehearing to be produced in the same manner as a brief or appendix;
te new rile alsorequires that a suggestion for rehearing in banc and a response to either a
petition for panel rehearing or a suggestion for rehearing in banc be prepared in the same
manner. Only a pro se party' proceeding in forma paupers may file carbon copies.

2
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L
Rule 33 governing appellate conferences has been completely rewritten. The

amended rule makes a number of changes: 1),iftpermits'the court to require parties to attend
Lg .- the confernce in apprpriat cases; 2) it includes settlement of the case among the possible

conference topics; 3) it allows person other than Judges 'to preside over a conference; 4) it
r ' wrequires an attorney to consult with his or her client before a settlement conference and

obtain as must authority as feasible to settle case; and, 5) it provides that statements
made du'ing 'seement discussions'are confidential.

i - Rule 41 has been amended to provide that a motion for a stay of mandate must show
- that a petition for certiorari would present a substantial question and that there is good causer - for a stay.

Rule 49 is a proposed new rule authorizing the use of special masters in the courts of

F"
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1 Rule 3. Appeal as of Right - Howlaken

2 (a) Fifing the fotce of 4ppeal.- An appeal permitted by law as of right from a -

3 -disrict court to a court of appeals shell mu be taken by filing a notice of appeal with the

4 derk of the district court within the time allowed by Rule 4. At the time of filing, the

5 appellant shall furnish the clerk with sufficient cies of the notice of appeal to enable th
S ~~~~~LJ

6 clerk to comply promptly with the requirements of subdivision (d) of this Rule 3. Failure of

7 an appellant to take any step other than the timely fiing of a notice of appeal does not affect F

8 ' the validity of the appeal, but is ground only for such action as the court of appeals deems 7
9 appropriate, which may include dismissal of the appeal. Appeals by permission under 28

10 U.S.C. § 1292 (b) and appeals in bankruptcy shll m be taken in the manner prescribed by 7
11 Rule 5 and Rule 6 respectively. 7
12

CommitteeN

Subdivision (a). The amendment requires a party filing a notice of appeal to provide
the court with sufficient copies of the notice for service on all other parties. 7

F

L

L
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L
1 Rule S. A ls A by rernission under 28 U.S.C. § 1292(b)

2

L 3 (c) Form of Bapers; Emwber of fopIes.- All papers may be typewritten. Chrec

4 copies hll be filed with the eginnl, but the court may require that additional copis bc

wished An original and three copies must be filed unless the court requires the filing of a

17 6 different number by local rule or by order in a particular case.

Committee No

Subdivision (c). The amendment makes it clear that a court may require a different
. number of copies either by rule or by order in an individual case. The number of copies of

any document that a court of appeals needs varies depending upon the way in which the court
conducts business. The internal operation of the courts of appeals necessarily varies from
circuit to circuit because of differences in the number of judges, the geographic area included
within the' circuit, and other such factors. Uniformity could be achieved only by setting the
number of copies artificially high so that parties in all circuits file enough copies to satisfy

* the needs of the court requiring the greatest number. Rather than do that, the Committee
decided to make- it clear that local rules may 'require a greater or lesser number of copies and
that if the circumstances of a particular case indicate the need for a different number of

L copies in that case, the court may so order.

L
5



I Rule 5.1. APs ApI by frrnlsslon under 28 U.S.C. I 636(c)(5) .

2

3 (c) Form of Papers, Number of Copies.- All papers may be typewritten. :hree

4 wpieshl ilkd with the eidginal, but the curt maly rquir; tt additional ^^:- '^^

S MishedA and three opies must be-filed unless the court reuires the filing of a

6 different number bylal rule or by order In a particular case,

7 K

Committee Note

Subdivision (c). The amendment makes it clear that a court may require a different
number of copies either by rule or'by order in.an individual case. The number of copies of
any document that a court of appeals needs varies depending upon the way in which the court
conducts business. The internal operation of the courts of appeals necessarily varies from
circuit to circuit because of differences in the number of judges, the geographic area included
within' the circuit, and other such factors. Uniformity could be achieved only by setting the
' number of copies artificially high so that parties in all circuits file enough copies to satisfy
the needs of thed court requiring the greatest number. Rather than do that, the Committee
decided to make it-clear that local rules may require a greater or lesser number of copies and
that if the circumstances of a particular case indicate the need for a different number of

L
-copies in that case, the court may so order.

6 [
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I Ruic 9. Rdccase In criml cPwa
L

2 (a) -We&&i from- eœ)rde rmpeaM mkasc cenfed prior fa a judgmecg of eonteaiel

L 3, AJ1 appeal autherind by law freni ea erder refutsift or imcin cdifens of Peleoe-*,&Hal

7 4 be detcrined prompeTy. Upen entry of an crdcr rcfusing cvndftfion of rckese,
L.

5 &id ccurt A sl _tt in writ in e t e rA|ns for the ation Akn. The appel OAWl NtP_ w~~u.o zn~ aIv v _wv .,& *, , , v

L .6 heard without thc nfctcsity ef brizf3 aftcr rcusonabl notiec to thc appclloc upon such papere,

L~ affidla-.it, and pertions ef the rezrd, as the partie3 choll presmt. The eourt of appeals or

8 judgc thercof may e-rder the rclcsc f the appellant pcnding thc appeal.

9 (;) Rekase pendkng Vppealfrom a jtdgmen ef neet:i:en. Applietizn for reeacs

r 10 after a judgment ef eewAetien shagl be maie in the first instanee in the distrit 9cu theI

11 district oert refusc rclcasc pcnding appeal, or i pzzcs ecenditienf of rczasc, thc eourt shaMl

L 12 otat in writing the feaseas for the oetion takefn. Thefaft,, if m eppeel is pndinig, a

13 motion for Meesce, or for modification of thc cenditien3 of Mcleacs, pcnding lCbiCW may e

14 made to the eeurt of appealh or te a judge theceeof. The moetiefn shell be dctcrmined promptl

15 upon such papmr3, affidavits, and portions of the reeerd as the parties shall prcesnt and aftd

K 16 rcecenable netiee '~tcaplee. The court ef apperils er a judge therccf may order. thc

17 Mease of the appelant p-nding di3p-siti-n of the motion.

18 (c). Crftertifor rekseo. The decisien ea to rMleame pending apcel shll bc made in

L 1V ccordanec with Title 18, U.S.C. 1 3143. Thc burden of establishing that the defendant will

20 not flee or pese a danger to ml ether p or to the omunty an h appe is _ not.

21 for purpose of delay and raises a substantinI qucstion of law or fa4t likely to ecult in

L 22 mvrcrA1 or in an er-der fer a new ftra mcts ihtodfnat

L.
7



LIJ
1 Rule 9. Rele n a Criminal Case

2 (a) Anpeal from an Order Regarding Release Before Judgment of ConviAcion. - The E

3 dstrict court shall state in writing, or orally on the record. the reasons for an order

4 regarding release or detention of a defendant in a criminal case. A party apealing from the

S order, as soon racticable after fiin a notice of appeal with the district cort.shall file K
6 with the court of appeals a copy of the district court's order and its statement of reasons. An K
7 appellant who questions the factual basis for the district court's order shall file a transcript of

8 any release proceedings in the district court or an explanation of why a transcript has not LJ
9 beenobtained. The appeal must be determined promptly. It must be heard, after reasonable

10 - notice to the ppellee. upon such papers affidavits, and portions of the record as-the parties

11 resent or the court may require. Briefs need not be filed unless the court so orders. The

12 court of Ieals or a judge thereof may order the release of the defendant pending decison K
13 of the aL Al.

14 (b) Revew of an Order Regarding Release After Judgment of Conviction.-A part

15 entitled to do so may obtain review of a district court's order regarding release that is made L

16 after a judgment of conviction by filing a notice of appeal from that order with the district K
17 court. or by filing a motion with the court of appeals if the pr has already filed a notice of

18 appeal from the judgment of conviction or the terms of the sentence. Both the order and the L

19 rew are subject to the terms of this Rule 9 Ia). n addition. the papers filed by the K
20 applicant for review must include a record of the offense or offenses of which the defendant

21 was convicted and the date and terms of the sentenceK

8

K
[7
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22 Criteria for Release. The decision regarding release must be made i cdan

23 with applicable provisions of Title 18 UJ.S.C. 66 3142 and 3143.

[ -- ~ ~ ~~~~~~ ~Committee Note

F - Rule 9 has been entirely rewritten. The basic structure of the rule has been retained;
subdivision (a) governs appeals from bail decisions made before sentencing, subdivision (b)
governs review of bail decisions made after sentencing and pending appeal.

. - Subdivision (a). The subdivision applies to appeals from 'an order regarding release
or detention' of a criminal defendant before judgment of conviction, i.e., before sentencing.
-The old rule applied only to a defendant's appeal from an order 'refusing or imposing
conditions of release. -The new broader language is needed because the government is now
permitted to appeal bail decisions in certain circumstances. 18 U.S.C. §§ 3145 and 3731.
For the same reason, the-rule now requires a district court to state reasons for its decision in
all instances, not only when it refuses release or imposes conditions on release.

The rule requires a party appealing from a district court's decision to supply the court
-of appeals with a copy of the district court's order and its statement of reasons. In addition,

7 ' - an appellant who questions the factual basis for the district court's decision must file a
L. -- transcript of the release proceedings if possible. The Advisory Committee believes those

papers must be presented to a court of appeals in all cases. The rule also permits a court to
require additional papers. A court must act promptly to decide these appeals; lack of
pertinent information can cause delays. The old rule left the determination of what should be
filed entirely within the party's discretion; it stated that the court- of appeals would hear the

7 appeal *upon such papers, affidavits, and portions of the record as the parties shall present.'

Subdivision (b). This subdivision applies to review of a district court's decision
L regarding release made after judgment of conviction. Implicit in the first sentence, but less

clear thandin subdivision (a}, is the requirement that the initial decision regarding release
-after sentencing must be made by the district court. As in subdivision (a), the language has

L been changed to accommodate the government's ability to seek review.

The word 'review' is used in this subdivision, rather han wappealu because review
* may be obtained, in some instances, upon motion.' Review may be obtained by motion if the

party has already filed a notice of appeal from the judgment of conviction or from the termsL 7 of the sentence. If the party desiring review of the release decision has not filed such a
notice of appeal, review may be obtained only by'filing a notice of appeal from the order
regarding release.

The requirements of subdivision (a) apply to both the order and the review. That is,

9



the district court mnust state its reasons for the order. The party seeldng review must supply -
the court of ap s with the'same information required by subdivision (a). In addition, the KParty seeking review must also supply the court with information about the conviction and
the sentence.

Subdivision (c). This subdivision has been amended to include references to the
correct statutory provisions. o

7r7
K
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L I Rule 13. Review of a ecisions of the Tax Court

L 2 - (a) How Qbtained; Die for Filing Ljotice of Appeal.- Review of a deciSion of the

3 United States Tax Court shal ms be obtained by filing a notice of appeal with the clerk of

4 the Tax Court within 90 days after the dision of the Tax Cout* ie entered. Cof the

5 Tax Court's decision. At the time of filing the appellant shall furnish the clerk rith

6 sufficient copies of the notice of apeal to enable the clerk to comply promptly with the

7 auirements of Rule 3(d). If a timely notice of appeal is filed by one party, any other party

L 8 -may take an appeal by fling a notice of appeal within 120 days after th decision of the Tox

L 9 Court is entered. entry of the Tax Court's decision.

10

Committee NoteL
L Subdivision (a). The amendment requires a party filing a notice of appeal to provide

r the court with sufficient copies of the notice for service on all other parties.

L



1 Rule 21. Writs of Mandamus and krohibition D~irected to a Judge or Judges and Qther

2 Extraordinary Rrits

3 i (a) Mandamus or &rohibition to a Ldge orLudges, Peddon for Writ; eiervce and

4 Dtiig. - Aplieai A MM applying for a writ of mandamus or of prohibition directed to a

5 judge or judges shall be fao by f 1ing f a petition therefor with the clerk of the court of

6 appeals with proof of service on the respondenpt judge or judges and on all parties to the

7 action in the trial court. The ptition shall be titled simply. In re . Petitioner, 7

8 * All arties low other thae petitioner are respondents for all purposes. The petition

9 shai mg contain a statement of the facts necessary to an understanding of the issues

10 presented by the application; a statement of the issues presented and of the relief sought; a

11 statement of the reasons why the writ should issue; and copies of any order or opinion or

12 parts of the record whie ha may be essential to an understanding of the matters set forth in V

13 the petition. Upon receipt of the prescribed docket fee, the clerk shall docket the petition

14 and submit it to the court.

15 (b) Denial, Qrder Oirecting Answer. - If the court is ef the piftief concludes that

16 the writ should not be granted, it shall deny the petition. Otherwise, it shall order that Ii

17 r=ndents an answer to the petition be filed by the respndents within the time fixed by the

18 order. Two or more respondents may answer jointly. The efder clerk shall beserd by-the

19 deere serve the order on the judge or judges namede to whom the writ would be

20 directed if grnted. and on all other parties to the action in the trial court

21 ether than thc petitienzr shall alse be deemed respondent for all purposes. Two er imere

22 r and bnt may answ e jointly. If the judge or judges named rspendents de not desir to

-12



L
1 cpcr in the proceeding, they may so evstche celerk and Bll pfrtice by lettr, but the

En> 2 pefiftofe all net thereby be Wln as adt -To the extent that relief is requested of a

[ 3 particular judge. unless otherwise ordered. counsel for the party oposing the relief, who

4 shall apear in the name of the party and not of the judge. shall represent the judge pro

L forma. If briefs or oral argument are required. T the clerk shall advise the parties, of-the

6 dates on which briefs ar te be filed, if briesz !rqurd, and ef the date of ol argument

, 7 The proceeding 9Rmust be given preference over ordinary civil cases.
L 8

!r g (d) Form of fapers; Emnber of Qopies.- All papers may be typewritten. Wheee

10 eepie shall be filed with the original, but the eourt may direct that additional cepies be

11 furnished. An original and three copies must be filed unless the court requires the filing of a

12 different number by local ule or by order in a particular caset

F ~~~~~~~~~~Committee Note

Subdivision (a) is amended so that a petition for a writ of mandamus or prohibition
L does not bear the name of the judge.

Subdivision (b). The amendment provides that even if relief is requested of a
particular judge, the judge shall be represented pro fonna by counsel for the party opposing
the relief who appears in the name of -the party and not of the judge. That is, arguments7 - made on behalf of the party opposing the relief shall be treated as if also made on behalf of
the judge. However, this provision does not create an attorney client relationship between
the attorney and the judge, nor does it give rise to any right to compensation from the judge.L A judge who wishes.to appear may seek an order permitting the judge to appear.

Subdivision (d). The amendment makes it clear that a court may require a different
_ ,number of copies' either by rule or by order in an individual case. The number of copies of

any document that a court. of appeals needs varies depending upon the way in which the court
conducts business. The internal operation of the courts of appeals necessarily varies from
circuit to circuit because of differences in the number of judges, the geographic area included
within the circuit, and other such factors. Uniformity could be achieved only by setting the

13
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number of copies artificially high SO that parties in all circuits file enough copies to satisfy
the needs of the court requiring the greatest number. Rather than do that, the Committee-decided towake it clear that local rules may require agreater orlessernumberofcopiesaand
that if te circumstances of a prticular case indicate the need for a different number of
copies in that cse, the court may so order.

Li
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1 Rule 25. Fllng and Serie

2 (a) FHlng. - Pape A r required or permitted to be filed in a court of appeals

3 AA Mi be filed with the clerk. Filing may be accomplished by mail addressed to the

4 clerk, but fling Ba te*no ilno timely unless the clerk receives the papers w rsedei y

5 theClerk within the time fixed for filing, except that briefs and appendices shall be deme

L 16 am treated as filed on the day of mailing if the most expeditious form of delivery by mail,

L 7 excepting special delivery, is utilized. If a motion requests relief whieh Mg may be granted

8 by a single judge, the judge may permit the motion to be filed with the judge, in which event

9 the judge shall note thereon the date f filing da and shall thereafter O e d` it to the

K 10 clerk. A court of, appeals may, by local rule, permit papers to be filed by facsimile or other

11 electronic means, provided such means are authorized by and consistent with standards

12 established by the Judicial Conference of the United States. The clerk shall not refuse to

K 13 act for filing any paper presented for that purpose solely because it is not presented in

14 yproper form as required by these rules or by any local rules or practices.

15

L 16 (eW Number of Copies.- Whenever these rules require the filing or fumishingo a

E 17 number of copies. a court may require a different number by local rule or by order in a

18 Particular case,

Committee Note

Subdivision (a). Several circuits have local rules that authorize the office of the clerk
L trtoefu a pt for Mi g papers that are not in the form required by these rules or by

local rules. This is not a suitable role for the office of the clerk and the practice exposes
E litigants to the hazards of time bars; for these reasons, such rules are proscribed by this rule.

L. This provision is similar to Fed. R. Civ. P. 5(p) and Fed. Bankr. R. 5005.

5
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,_J
- The Committee wishes to make it clear that the provision prohibiting a clerk from

refusing a document doesonot mean that a clerk's office may no longer screen documents to
deemine whether they comply with the rules. A court may -delegate to the clerk authority
to inform a party bout any noncompace with therules and, iftheparty is willing to
c6rrect the document, to determine a date by which the corrected document must be
resubmitted. if a party refuses to'take the steps recommended by the clerk or if in the
,clerk's judgment the party fails to correct the noncompliance, the clerk must refer the matter
to the court for a ruling.

Subdivision (e). Subdivision (e) is a new subdivision. It makes it clear that
whenever these rules require a party to file or furnish a number of copies a court may
require a dfrent number of copies either by. rule or by order in an individual case. Thenumber of copies of any document that a court of appals needs varies depending 'upon theway in whc the court coducts business. The ineai operation of the courts of appeals
necessarily vares from circuit to circuit because 'of differences in the number of judges, the
geographic area inclded within the circuit, and other such factors. Uniformity could beachied only by o settng the number of copies artificially' high so that parties in all circuitsfile enough copies to satisfy the needs of the court requiring the greatest number. Rather
thanS do tat,, the iCommittee decided' to make it clear that local rules may require a greater oresser number of copies and that if the circumstances of a particular case indicate the need
for a differet number of copies in that case, the court may so order. ,

A party must consult local rules to determine whether the court requires a differentnumber than that specified in these national rules. The Committee believes it would be
helpful if Each circuit either: 1) included a chart at the beginning of its local rules showing
the number of copies of each document required to be filed with the court along with citationto the controlling rule; or 2)'made available such a chart to each party upon commencement
of an appeal or bot. "If a party-fails' to file the required number of copies, the failure doesnot create a jurisdictional detect. Rule 3(a) states: 'Failure of an appellant to take any step
other than the timely filing ofta notice of appeal does not affect the validity of the appeal, but
is gund oly for such action as the court of appeals deems appropriate . ..

EJFr
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1 Rule 26.1 Corporate -isclosure Statement

2 Any non-governmental corporate party to a civil or bankruptcy case or agency review

3 proceeding and any non-governmental corporate defendant in a criminal case shall file a

K 4 statement identifying all parent companies, subsidiaries (except wholly owned subsidiaries),

S and affiliates that have issued shares to the public. The statement shall be filed with a

6 party's principal brief or upon filing a motion, response, petition or answer in the court of

7 appeals, whichever first occurs, unless a local rule requires earlier filing. Wheneverth

8 statement is filed before a party's principal brief. an original and three copies of the

,,, 9 statement mus be filed unless the court requires the filing of a different number by local rule

10 or by order in a particular case. The statement shall be included in the front of the table of

11 contents in a party's principal brief even if the statement was previously filed.

Committee Note

The amendment requires a party to file three copies of the disclosure statement
whenever the statement is filed before the party's principal brief. Because the statement is
included in each copy of the party's brief, there is no need to require the filing of additional
copies at that time. A court of appeals may require the filing of a greater or lesser number
of copies by local rule or by order in a particular case.

7~~~~~~~~~~~~~~~~.



Rule 27. Motions

2

3 - (d) Fomn of Bapers,; NuMber of DopIes.- All papers relating to a motions may be

4 tYpewritten. CRce cpies ha be filed with the etigina, but the court may requir eth

5 adiii copies be & hfurnishd. An o igial and three copies must be filed unless the court

6 ruires the filing of a different number by local rule or by order in a particular case.

Committee Note

Subdivision (d). The amendment makes it clear that a court may require a different H
number of copies either by rule or by order in an individual case. The number of copies of

-any document that a court of appeals needs varies depending upon the way in which the court
conducts business. The internal operation, of the courts of appeals necessarily varies from
circuit' to circuit because of differences in the number of judges, the geographic area included
within the circuit, and other such factors. Uniformity could be achieved only by setting the
number of copies artificially high so that parties in all circuits file enough copies to satisfy Hthe needs of the court requiring the greatest number. Rather than do that, the Committee
decided to make it clear that local rules' may require a greater or lesser number of copies and C
that if the circumstances of a particular case indicate the need for a different number of
copies in that case, the court may so order.

LJ
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I Rule 28. Briefs

2 (a) Appell's Brief.- The brief of the appellant must contain, under appropriate headings

L 3 and in the order here indicated:

L 4 4

S () A summary of argument. The summary should contain a succinct. clear, and

6 accurate statement of the arguments made in the body of the brief, It shpuld not m er

7 retIo=n of the argument headings,

8 ) ff An argument. The argument may be prcceded by a summary. The argument

9 must contain the contentions of the appellant on the issues presented, and the reasons

10 therefor, with citations to the authorities, statutes, and parts of the record relied on. The

11 argument must also include for each issue a concise statement of the applicable standard of

12 review; this statement may appear in the discussion of each issue or under a separate heading

L 13 placed before the discussion of the issues.

14 (6) Cm A short conclusion stating the precise relief sought.

15 (b) Appellee's Brief-The brief of the appellee must conform to the requirements

L 16 of paragraphs (a)(1)-5 A), except that none of the following need appear unless the

17 appellee is dissatisfied with the statement of the appellant:

18 (1) the jurisdictional statement;

19 a2) the statement of theissues;

L 20 (3) the statement of the case:

21 (4) the statement of the standard of review.

L
19



a SiubdivisIon (a). 'Pe amendment adds a requirement that an appellant's brief contain
summary of the arument. A number of circuits have local rules requiring a summary and

the Couris report that they find the summary useful. See, D.C.'Cir. R. ll(a)(5); 5th Cir. R.
28.2.2; 8thl Cir. IL 28A~ I th Cir. R. 28-2(i); and Fed. Cir. R. 28.

Subdivision (b). Ihe amendment adds a requirement that an appellee's brief contain
a sumnary of the argument.

LJ
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1 Rule 30. Appendix to the Briefs

2 - (a) Duty of 4ppeflan to Erepare and Die; Content of Appendix; Dine for Eling;

3 Ounber ocf opi.4.- The appellant shall prepare and file an appendix to the briefs which

4 shall contain: (1) the relevant docket entries in the proceeding below; (2) any relevant

S portions of the pleadings, charge, findings, or opinion; (3) the judgment, order, or decision

L 6 in question; and (4) any other parts of the record to which the parties wish to direct the

l 7 particular attention of the court. Except where they have independent relevance, memoranda

8 of law in the district court should not be included in the appendix. The fact that parts of theF
9 record are not included in the appendix shall not prevent the parties or the court from relying

K 10 on such parts.

11 Unless filing is to be deferred pursuant to the provisions of subdivision (c) of this

12 rule, the appellant shall serve and file the appendix with the brief. Ten copies of the

L 13 appendix must be filed with the clerk, and one copy shal mu be served on counsel for

14 each party separately represented, unless the court shll reuires -the filing or service of a

15 different number by 1QQ1 rule or by order in a particular case dirmt the filing or Wcreie of a

16 lesser n-umb

17

rommittee Note

Subdivision (a). The only substantive change is to allow a court to require the filing
of a greater number of copies of an appendix as well as a lesser number.

L
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1 Rule 31. Filing and Service of E Pxiefs

2

3 . (b) Number of Doples W le led =d Sered.- Twenty-five copies of each brief L
4 usth be filed with the., clerk, unless the court by order in nparticular e ozc rhfiltireet a K
S , and two copies shel ms be served on counsel for each party separately

6 Iepresented unless the court e quires the filing or service of a different number by local rule

7.' or by order in a Maicularcase. If a party is allowed to file typewritten ribbon and carbon L

8 - copies of the brief, the original and hree legible copies she Mll be filed with the clerk, K
9 and one copy shel mus be served on counsel for each party separately represented.

10 Li

Committee Note

Subdivision (b). Ile amendment allows a court of appeals to require the filing of a K
greater, as well'as a lesser, number of copies of -briefs. The amendment also allows the
required number to be prescribed by local rule as well as by order in a particular case.

rLJ

LJ
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1 Rule 32. Form of a Briefs, the an Appendixb and Qther sapers

L, 2 (a) Fonn of a nrie and teg 4penxr. -13ie and .p ed. A-bref

3 apndix may be produced by standard typographic printing or by any duplicating or copying
L

4 process whieh at produces a clear black image on white paper. Carbon copies of biefs

L and. appcediees ,a-brief or U~edix may not be submitted without the court's permission of

r7 6 the-eeuft, except in behalf of po parties Ded teding in forma pauperis.
.

7 A brief or appendix produced by the standard typographic process must be printed in

8 11 point type or larger: those produced by any other process must be printed with not more

7 9 than 11 characters per inch with double spacing between each line of text. Quotations and

10 footnotes must appear in the same size typas the text. Quotations more than two lines ong

11. may be indented and single spaced. Headings and footnotes may be single spaced except that

12 footnotes that are not limited to citations must be spaced the same as the text,

13 All printed matter must ippcnr n at least 11 peintfif hp on opaque, unglazed paper.

14 Brizfe and appendices A brief or appendix produced by the standard typographic process

15 sh must be bound in volumes having pages 6-1/8 by 9-1/4 inches and type matter 4-1/6 by

r 16 7-1/6 inches. Those produced by any other process shel M= be bound in volumes having

17 pages not exceeding 8-1/2 by 11 inches and type matter not exceeding 6-1/2 by 9-1/2 inches-

L 18 with zub spaing between each f text. A brief or appendix must be stapled or bound

7 19 in any manner that is secure. does not obscure the text, and that permits it to lie flat when

20 on In patent casc the pages of briefs and appcendice may be of such size as is nccg

21 to ufilze ^^pi-: of patentdeeemets.

L 22 Copies of the reporter's transcript and other papers reproduced in a manner

A 23



23 authorized by this rule may be inserted in the appendix; such pages may be informally

24 eumbered if necessary.

25 -If _pducd by _m reial prnting or duplicating fisns, or, if produced C

26 othzwr esv and the e8n to be desfibed arcm a-;klblc, Except for pro se paries. the cover r
27 of the appant's brief of the appellant should mus be blue; f

28 -apdeees, red; nt-of an intervenor!& or amicus curiae., green; thab-fand any reply brief, K
29 gray. The cover of the nppcwdix, if scptcly pant dhculd- a separately printed aendix

30 must be white. The front covers ef the briefs and of sppcndices, if separately printwd, Shall

31 - cover of a brief and of a separately printed appendix must contain: LK

32 (1) the name of the court and the number of the case; the number of the case mustbe
L

33 centered at the top of the front cover.

34 (2) the title of the case (see Rule 12(a));

35 (3) the nature of the proceeding in the court (e.g., Appeal, Petition for Review) and the r
36 name of the court, agency, or board below;

37 (4) the title of the document including the name of the party or parties for whom the L

38 document is filed (e.g., Brief for Appellant J. D Appendi); and

39 (5) the Yes name, and ffic addresses . and telephone number of counsel representing

40 the party on m whese behW for whom the document is filed.

41 (b) Forn of Qther-fapers.- tsM A Pmtion for rehearing mggiq fnm v

42 rehearing in banc. and any response to such petiton or suggestion must sha l be produced in E

43 a manner prescribed by subdivision (a).
n

44 Motiens and ether papenr A motion or other paper may be produced in like manner, LI

24
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7 45 or 6e it may be typewritten upon pa opaque, unglazed paper 8-1/2 by 11 inches in .

46 Lines of typewritten text A must be double spaced. Consecutive sheets sheR m= be

47 attached at the left marg. Carbon copies may be used for filing and serhee if they are

C~ 48 egibl not be filed or served without Lhe court's permission except by pro se partes

49 preing in forma. A motion or other paper addressed to the court shallneed not

La s50 have a cover but must contain a caption settinmg ferth hat includes the name of the court, the

r 1 title of the case, the file = number, and a brief descriptive title indicating the purpose of

K 52 the paper.

Committee Note

Subdivision (a). A number of stylistic and substantive changes have been made in
subdivision (a). A new paragraph has been added governing the printing of a brief or
appendix. The old rule simply stated that a brief or appendix produced by the standard
typographic process must be printed in at least 11 point type or, if produced in any otherK - manner, the lines of text must be double spaced. Today few briefs are produced by
commercial printers or by typewriters; most are produced bn and printed by computers. The
availability of computer fonts in a variety of sizes and styles has given rise to local rules
limiting type styles. D.C. Cir. R. 11(a); 5th Cir. R. 32.1;-7th Cir. R. 32; 10th Cir. R.

L ' 32.1; 1 th Cir. R. 32-3; and Fed. Cir. R. 32(a). The Advisory Committee believes that
some standards are needed both to insure that all litigants have an equal opportunity to
present their material and to insure that the documents are easily legible. The standardL adopted in this rule for documents produced by any method other than the standard
typographic process is that the text, including quotations and footnotes, must be printed with

id no more than 11 characters per inch. That standard is identical to that used by the Seventh
Circuit and was chosen for its ease of administration. The rule permits single spaced and
indented quotations but requires textual footnotes to be spaced the same as the text, i.e.,

L double spaced unless the brief has been produced by the standard typographic process.

The rule allowing a party proceeding in forma pauperis, to file carbon copies has been
limited to pro se parties proceeding in forma pauperis. Because photocopying is inexpensive
and widely available, the Committee believes that it is appropriate to prohibit parties
represented by assigned counsel from filing carbon copies unless the court orders otherwise.

5he rule requires a brief or appendix to be bound or stapled in any manna that is
secure, does not obscure the text, and 'that permiits the -document to lie flat when open.

25



Many judges and most court employees do much of their work at computer keyboards and a
brief that lies flat when open is.more than a.minor advantage. The Federal Circuit already
has such a requirement, Fed. Cir. R. 32(b) and the Fifth Circuit rule states a preference for _
it, 5th Cir. R. 32.3.

-Te rule requires that the number of the case be centered at the top of the front cover
of a brief or appendix.' This will aid in identification of the document and again the idea was
drawn from a local rule. 2d Cir. R. 32. The rule also raquires that the title of the document
include the name of the party or parties on whose behalf the document is filed. In those
instances in which there are multIple appellants or pelles, his information is very useful
to the court.

Havin amended the national rule to provide additional detail, it is the Committee's
pthatthere will be little need for local variat!on andthat inany of the existing local rules

will be rpealed. Itis the Committee's further hope'that before a circuit adopts a local rule
governing the form or- style of papers, the circuit will carefully weigh the advantage of the
proposed local rule against the difficulties and inefficiencies local variations create for
natioial practitioners.

Subdivision (b). The old rule required a petition for rehearing to be produced in thesame manner-as a brief or appendix. *The new rule also'requires that a suggestion for
rehearing in bane and a response to either a petition for panel rehearing or a suggestion forreheaing in bane-be prepared in the same manner.

With regard to motions or other papers, the only substantive change is to restrict the
use of carbon copies to pro se parties who are proceeding in forma pauperis. This change
parallels the change in subdivision (a).

A,~~~~~~~~~~~~~~~~~~~~~~~E
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1 Rule 33. Prchm* "afcr c

@ 2 Thc eourt may dirtt the attorn ye fr the pntica to appear before the eoert or a

3 judge thefeef for a. prchemring eaftlrznmee zosiz the simplfiefieain of the istmc and ouc

4 ctw .ntmm as, may aid i_ the diGpAltief of the preeeding by tocot ;Me c

5 judge shall zawr an order which feeites the action taken at the eonfcrcnc and the

6 agrmcnctsm made by the prties as to an of the tnexr3 considered and which li mit3 Tc

7 i t not di_ ed ef by neiee or axrccmcs vf euic-l, an W--0_ s rd wehde

8 eawntd eentre the _ubsequent eatrl ef the prvaeeding, onics modified to provent mMnifcst

L9 4ftjttsfmee

I Rule 33. Appeal Conferences

X The court may direct the attorneys. and in appropriate cases the pardes. to participate

in one or more conferences to address any matter that may aid in the disposition of the

e eproceedings. including the simplification of the issues and the possibility of settlement. A

conference may be conducted in person or by telephone and be presided over by a judge or

L. other person designated by the court for that purpose. Before a settlement conference.

7 attorneys shall consult with their clients and obtain as much authority as feasible to settle the

a ~ case. As a result of a conference. the court may enter an order controlling the course of the

2 proceedings or implementing any settlement agreement. Except to the extent disclosed in tek

12 conference order. statements made in settlement discussions held pursuant to this rule ar

11, confidential and may not be disclosed to any judge of the court. any other cou ersonnel. or

.L 11 any other person who is not a party or a representative of a party.

27
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Rule 33 has been entirely rewritten. The new nile makes several changes. _

The caption of the nule has been changed from Prehearing Conference to Appeal
Conferencese to reflect the fAct thatoccasionally a conference is held after oral argument

The rule permnits the court to require the parties to attend the conference in
Appropriate cases. The Connittee does not contemplate that attendance of the parties willbecome routine, but in certain instances the parties presence an be useful The Committee
realizes that when il party is a corporation or government agency, the party can attend only
hrough as. The language of the rnle is broad enough to allow a court to determine that

an executive or employee (other than the general'counsel) with authority over the matter at
issue, constitutes the party.'

The rule includes the possibility of settlement among the possible conference topics. V
The rule recognizes that conferences are often held by telephone.

The rule allows a judge or other person designated by the court to preside over a
conference. A number of local rules permit persons. other than judges to preside over
conferences. Ist Cir. R. 47.5; 6th Cir. R. 18; 8th Cir. R. 33A; 9th Cir. R. 33-1; and 10th
Cir. R. 33.

n~~~The rule requires an attorney to consult with his or her client before a settlement
conference and obtain as much authority as. feasible to settle the case. An attorney can never
settle a case without'his or her client's consent. Certain entities, especially government
entities, have particular difficulty obtaining authority to-settle a case. The rule requires
counsel to obtain only as much authority 'as feasible.'

The rule requires that statements made during settlement discussions are confidential.
Information learned during settlement discussions may not be revealed to the court and may
notbe revealed to third partes such as the press.

VT
2
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Rule 35. DetermInation of Causes by the Cour in HanM
2

(d) Number of Conies.- The number of copi that must be filed may be prescribedL 4 b loalrueand may be altered by orde_` particular case,

: . ~~~~~~~~~Committee Note

Subdivision (d). Subdivision (d) is added; it authorizes the courts of appeals to
prescribe the number of copies of suggestions for hearing or rehearing in banc that must be
filed. Because the number of copies needed depends directly upon the number of judges in
the circuit, local rules are the best vehicle for setting the required number of copies.

K

L
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1 Rule 41. Issuance of Mandate; Stay of Mandate

2-

3 (b) tay offadate Bending 4pplatdonforDergiorari. A stay of mandate pczdi 7
Lj

4 applkcien to the _r e Court for a vrit of certierari may be upon moion

5 rSaeeble neash of whh hall be given te 9H partiGe s. A party who files a motion L
6 euesting a stay ofmandate pending application to the Supreme Court for a writ of

7 certiorari shall file, at the same time. proof of service on all other parties. The motion must

8 show that a peition for certiorari would present a substantial question and that there is good

9 cause for a t e stay shest4 cnot exceed 30 days unless the period is extended for

10 cause shown 4f or unless during the period of the stay there is filed with the zerek of the

11 eto ape _j notice from the clerk of the Supreme Court i filed showng that the

12 party who has obtained the stay has filed a petition for tie writ in that eetif, in which case lI

13 the stay shal will continue until final disposition by the Supreme Court. Upon the filin g of 7

14 copy of an order of the Suprmee Court denying the petifion for writ of crtiorari the mandate

15 sH issue immediately. The court of appeals shall issue the mandate immediately when a L
16 cy of a Sum e Court order denying the petition for writ of certiorari is filed. The court

17 nmay..ure a bond or other security may be rquired as a condition to the grant or

18 continuance of a stay of the mandate. [
Committee Note

Subdivision (b). Ihe amendment requires a party who files a motion requesting a

30
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sMy of mandate to file, at the same time, proof of service on all other partes. The old rule
L .r. . sequired the party to give noticoto the other parties; the amendment mrely requires the

party to provide the court withf evidence of having done so.

, - .IThe amendment also states that the motion must show that a petition for certiorari
*ould present a substantial question and that there is good cause for a stay. The amendment

ntendedtot e partes to the fact that a stay of mandate is not granted automatically
L - and to the type of showing that needs to be made. ITe Supreme Court has established

.conditions that must be met before it will issue a mandate. See, e.g., Bames v. B-Systems,
Inc. Group Hospital Medical & Surgical Insurance Plan, 112 S.Ct. 1 (Scalia, Circuit JusticeL. - -1991).

L
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Rule 49. Peters

A urt of appeals may appoint a special master to hold hearings, if necessary. and to make _

recommendations as to factual findings and disposition in matters ancillary to proceedings in

the court. Unless the order referring a matter to a master specifies or limits the ter's

powers. a master shall have power to regulate all proceedings in every hearing before the

master and to do all acts pnd take all measures necessary or proper for the efficient

performance of the master's duties under the order including. but not limited to. requiring

the production of evidence upon all matters embraced in the reference and putting witnesses

2 md parties on oath and examining them. If the master is not a judge or court employee, the ij
court shall determine the master's compensation and whether the cost will be charged to any

Committee Note

This rule authorizes a court of appeals to appoint a special master to make
recommendations concerning ancillary matters. Te courts of appeals have long used
masters in contempt proceedings where the issue is compliance with an enforcement order.
See Polish National Alliance v. B, l159 F.2d 38 (7th Cir. 1946); NLRB v. Arcade- 919
Sunshine do., 132F.2 8 (D.C. Cr. 1942); NLRB v. Remington Rand, Inc., 130 F.2d 919
N2d dfr. 1942) Ttiere are other instanceps when the question before a court of appeals
requires a factual determination. An application for fees or eligibility for Criminal Justice K
Act status on appeal are examples.

Ordinarily when a factual issue is unresolved, a court of appeals remands the case to
the district court or agency that originally heard the case. It is not the Committee's intent to
alter that practice. However, when factual issues arise in the first instance in the court of
appeals, such as fees for representation on appeal, it would be useful to have authority to
refer such determinations to a master for a recommendation.
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MINUTES OF TH MEETING
OP TE ADVISORY COMMTEE. ON APPEL.IATE RULES

< 2-OBER 2o0& 219 1992

Judge Kenneth, F,. Ripple called the meeting' to order at 8:30 a.m. in the Civil Rights
Reading Room at Notie Damne Law School. in aidition ti Judge Ripple, the Committee
ChUair, the followng Committee members were t: Judge Danny Boggs, Mr. Donald
Froeb, Judge Cynthia Hall, Judge Grady Jolly, Semes Lo ', Chief Justice Atur
Mc<3iverin, and Jud~ge Stephen Wiliais~ Mr. Robert attended on behalf of the
Solicitor General. Judge Robert keeton, Chair of the Standing Committee was present. Mr.
Strubbe, the Clerk of the Seventh Circu, attendd on halof the c s. ro
i Mooney, the rter, w r Mr. Peter McCabe, e Sey and Mr. John

biej, Chief of the Rules Support Office wer sent, along wi Mr. William Eldridge of
the Federal Judicial Center. Mr. Kent Hull from Northern Indi-na Legal Services was
present as an observer (on October 20 only).

Judge Ripple began the meeting by informing the Committee that the proposed
p * ~~amendments to the appellate rules that had teen approved by the Standing Cominittee at its

- June meetin were subsequently approved by the Judicial Confereice at its fall meeting.
-Those amendments will be forwrded to the Supreme Court.

L Judge Ripple then turned the Committee's attention to the items on the agenda for the
meeting.

It= 914

Fed. R. App. P. 32 provides that at least 11 point typemust be used in briefs and
appendices. That direction is outmoded. Becuse most documents are now printed by
computers and computer capabilities are nonstantly changi the Advisory Committee had
previously discussed the possibility of delegating authority to ite Judicial Conference to
specify acceptable typefaces. The Committee had thought that degating authority to the
Judicial Conference could be more efficient and fexible thia reeated use of the Rules
Enabling Act procedures. The Cbommittee had isked the Reporter to prepare a dtaft giving
the Judicial Conference that authority.

Professor Mooney prepared two drfts for the meeting. She noted that her
memorandm raised questions about the approprateness of authoroizng the Judicia
Conference to change the list of pfacesp from tme to time, thereby changing the
content of the rule without follwig the pdures outlined in the Ruls Enabling Act. In

r~ flight of fiose questions the first dat takes a different c h. Draft one authorizes the
.. , courts of appeals to adopt local rues governing typeface but in ord to provide some level

of uniformity, the local rules must be based upon a list of acceptable typefaces by
the Judicial Conference. DrDaft two -follows the Committee's earlier suggestion and

LI



incororats by reference into FRAP a list of acceptable typefaces prepared by the Judicial
Confee . L

Judge-Jolly began the discussion by suggesting that a rule limiting the number of
characes per page would woirk ber. Judge Willis askd who would count to insure
compliance.

- Judge Hl ased w ootnotes ad uotes shuId be specifilly d d. She
noted t~, tr iise of ;quotes- often iype single 1

paced-can make a brief vey difficult to read. L
Mr. Strubbe pointed out that the Seventh Circuit rctl changed its rule -so that

~bniefs and pices must be pared usin face s no more than 11 characters
per inch. j

Judge Williams suggested using either draft one or draft two and Incorporating a
characters per inch standard.

Judge Ripple stated that the Committee should consider ease of admining the rue L

and thieneed for some flexibility, so that the standard cahnkeep ahead of the bar. He
suggesteimiding P1WP'to include, a characters pe inich stnird!but allow~ing the localr
'court to prvide otherwise. ,', ,X

Judge, ,Jolly stated that he would prefer to theave the rule unchanged unles the
Committee could agree on a uniform standard.

Judge Hall noted that the Ninth Circuit is concerned about keeping briefs short and
reaable. She thought a standard base upon the number of characters per inch would be
helpful but, in order to control the readability of documents, it would be necessary to bave
the flexibility to add other specificons, such as requiring that all 'material be double 7
spaced.

Mr. Kopp stated that the rules should go as far as possible to establish a uniform
stazndard. Whenever the circuits differ in their trieatent of issues, especially issues of form,
the bar is tempted-to argue that a patice tt is acceptable in the First Circuit should be

accep~b~In the Eighth. :

Chief Jusin ce McGih. in agrd that the rule should provide the standard.

Judge Ripple noted that a consensus was developing that the rule should include a
standard aki to tie number o chart per inch and that neiier of the drafts should be
used. The Co itte agred. Judge Ripple reques that Judges Jolly and Hall, and Mr.
Strubbe assist the eporter in developing a new draft after the miting.

2
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Item 91 . .

Item 91-5 is a proposal to add a rule authorizing the courts of appeals to use special
tz,=S .masters..

At the Advisory Committee's December 1992 meeing, the Committee briefly
^ -* considered a draft rule authorizing e courts of apas 6 use ,cal masters. That draft

- -was modeled upon Fed. .t Civ. P. 53 The Committee consensus was that a orter,
simpler rule wouldbe preferable.

L
^.:;Judge Logan expresd approval of the new, shorter drat The only question he had

about the raft was wheither a party sould be givn an it oreac to amsnaster's
LI recommendations.

* .. ,With, regard to effect of a masteers findings, Judge Boggs thought that a panel would
'not want to be held t a cle.,arlylr s adaid. Mr. Kopp staed -that he liked the
language' used in the dft. The drAft states that a mastet would make a recommendation to
the court. Mr. ,Kopp thought that the word '*ecommendadon avoids the'sensitive question'
of the scope of review and leaves to the judge's discretion ihe weight to be given to a
master's recommendation.

.M.' Zopp expressed the further opinion that a master should not be involved in
'matters of mixed law''and fat, as permitted indie draft, but that a master's scope of -L 'operation should be limited to matters of fact.'-

Judges Hall and Logan asked MrW Kopp whether a master should be permitted to'
'make determinans in ,mat'ters involving fees or attor ney discipline. Mr. Kopp replied that
it would be appropriate to use, a master for such questions because such questions are -

separate from'tie adjudication of the case.

One of the questions raised by the reporter's memorandum was whether only court
officers'should be' ma4st ers, inm which case the provision for compensation could be omitted
fiom the draft. Judge Hallnoted'that the NinthC:ui't strying tofind a way to"proviae

-,uniform treatment of fee questio-ns withou~t using judges Ito determine fee questions. One
possibility they have considered is using a master for fee questions. The circuit had hoped to
' use retired magistrates for that se but that has proven difficult. Some of the district
,corts use retired state ,court udges. -In' short, sme thought that the rue should allo the use
of persons other than federal court officers.

K.
Judge Ripple agree~d tha~tbcause there may not be enough court officers available to

act 'as masters, it would be a good idea to pit t use'of noncourt officers 'He fiurher
noted, however, that it also may be important that the public'perceive that the court of
appeals controls the proCess.

3



Mr. Froeb asked wheer the term *court officerW includes only judges or also ote
persos employed by th copurt. He also noted that the drat cotempltes compensating non- -
-eourt officers, w iheeas n the osare p bono.

* Judge ]Logan stated that a person is always fiee to waive compensation. He opposed L
-c a-ng &th langu ae of the rule to state tat 'he court e the master's

compena iLn' Addi;ngifyw d make ap beieve that he or shemust L.
O ~~~donate their services.'

Judge Keeton asked if a 'court officer' is different than an oficer of the court."
Judge Logan sgesd ch ng te lauge o 'judge orc employee.' Judge tipple

-. took a v n tht sugg' eo s vn mated it yandnone oppsed it. Ju'
- ipp>ethofen aked for avoon lines 9andl10asamiend~ed,andtherewasunanioiis
approval of the sentence.

Judge Ripple then returned the discussion to Mr. Kopp's question about whether a .
-, has hould hear ffatters of mixed fact d or ony f atets. Judge HaI stated

--- thatif a mastermeymakes a reom do to thi court, there should not be any
t i rheag itd :e.Judge W sr ingrek Ofa Mel a tizn P.,t

*an isu as a 'factual matter4' is itsel a slipp matter and that limiting a matr's scope to.-
factual determinations would not provideard and fast limits. n

JXudge Bos once aga assertd his opinion Lthat the appr breadth of a master's l
Zinquiy is inerltd wit the weigt qto be gie to the mster's determination. -If no ,r
deferenoce n+us be gven ,to a malster's determinatin, then there is no need to limit the scope
---of the masters inqusr. Judge Biggs enotd tat tecurrntdat gives the court discrion to
-accordla mastes reommendaton cmplet deferende or to review it with great scrutiny.

Judge L an aske if limiting a matWer's scop of inqtuiry to factual matters would
limit a cur's ablity to use masters ae recommendastons about sanctions or attorey's
fees. th

Judge Williams stated that in 99cases out of 100 whle n a fa ctual issu e is u ntesolvedo
the cof t f asp p ls remands the castoA t district court or agency. He would not want the
adotio of'terl to signl cange of thiat policy. Judge Logan agreed. Masters are

- .~needed toadrh factal issues arising inthe first instance in a court of apls, such as -
a diipline or fees for epresentation o eal. The consensus was theat thc ii-
Committee go should addess tiat concrn.

Judge Ripple suggested ameding the draft to state that a master may wmake
recomm t ios as to factual findings and iisposition. -. n

di,~~ ~ ~ . ,

4
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Mr. KOPP expressed concern about authorzing a master to make recommendations
-- about disposition.' Re noted tat in at 10or 15 years t nde could be used to
delegate decisions that are nt, ad appropriaely, e by judges. He argued that the
rule should authorize the use of masters only for auxiliary matters.

L
Judge Ripple suggested adding the following introductory 1cause to the beginning ofr te - firt sence,: In adjudicating mters anciry to the apel. One of the members -.

-asked whether the term ' would cove di-aent-of an aittorney, or mandamus, or
.- bail matters. Te question prompechaning the language to 'ancillary topi s'inthe ourt' and moving it to the end of the first sentence so that the fist sentence would read

U - as foloiw, "A court of apeals ,may appoint a special master to hold bearings, if necessary,
,,, .-and to make reommendations as to factual findings and disposition in matters ancillary to
proceedings in tie court.'

Judge Ripple then asked the Committee whether the rule should provide a mechanism
-. for a party bteo respo' do a t Xalse recommendation or whether the rule'should remain silent
'ad permit the cut to taTilr such- prures i individulases. The Committee decided

-- 'not to include iany such provision in the rule. ,<

-he nue as amended was unanimously approved for submission to the Standing
Committee with a request 'for publication.

The amended rules reads as follows:

0, 1 Rule 49. Masters
2 -- Acourt of appeals may appoint a special master to hold hearings, if necessary, and to
C 3 , . -make recommendatios as to, factil findings and disposition in mattes ancillary to
4 proceedings in the couzrt.: Unless theorder'referring amatter to a master specifies or5 limits the master's powers, a master shall have power to regulate all proceedings in
6 everhearingbeforethe a nsterandtodoa1actsandtake alI1measures necessary or
I , 7 'proper for the efficienat performance o th master's duties under the order including,
8 - ,but not limited to, 'requiring the production of evidence upon 'all matters embraced in
C 9 the reference and putg witnesses and pates on oath and examining them. If the

10 master is not a judge or urt' employee, the court shall determine the master's
11 compensation and whether the cost will be charged to any of the parties.

- ~~~~~~~~~Item 91-7

In August 1991, Mr. Craig Nelson wrote to Judge Keeton suggesting amendment of
- . ' .the Unie' State~s de or of~the Fede~ralRIes topovidean ppea as a matter of right om

, an order'remanding a case to the state court from which it had been removed. That
suggestion was circulated to all of thte advisory commitees"for their consideraton.

S



The consensus of the Committee was that no further action should be taken. Making U
a change (which would ee to e statuty) would ake a difer in only a very small
- -.uber of cses yet would require review of a far greate nuiber. Any change would be
prens upon ecise o faith by distit judges, an assumption ht cannot be

- operative.

-eve circuits have locrules that permit the, -clerk to return orrefuse to file ,
docume:ints if th clrk dtermines tait ithe documents d not comply With the federa or local
rules. The Local Rules Project recommendd amendment of Fed. R. App. P. 45 to state that 7
- iia clerk des not fhave authority to return ot refuse documents.

.Both the Civil Rules and the ,Bakupty Rules ave recently added provisions to that
effc-t. I In both insta hiles on filing and service. Fed.'

. CitvP. S and nk. R. 505. Te reptr drdiaf a similar amendment to Fed. R.
App. P. 2.(e) ffor the Commites considerationh vided: Theclerk shall not refuse to

- accpt :for filing any paper preented for thvat purpose ! s ~lebecause it is not presented in
proper form as requird 'by these rules or by any local rules or practices.

-'em 91-11 is interrelated with the Solicitor-General's suggestion in Item 91-26
dealing with briefs and appendices. TeSolicitoreineralsuggestedthatwhenaparty*
'submits a brief or appendix thatin the opinon'ofthe clerk, does'not comply with the
requirements of ,Rule 32,the clerk should be ble "to inform' the party of, the nature of the
noncomp iance and specify a date by which the party may corret the noncompliance, all
without the necessity of judicialintervaenton. If the patyi refuses, to take the suggested action
-. or fails t do ,sothe clerk must then refer the matterto the court for a ruling.

or ieils 4o so te, M, relu the

The suggested language was as follows: .
,~~~n .. .,bI -o.w.;- - ,,.'.,

1 .Rule 32. Form of a Brief,' an Appendix, and Other Papers
2 . ~ ,- Of * ,

3 - (c) Noncofmdng Brief or Append.- The clerk of a court of appeals may
4 ,.'notiy a partywhen in; th clerat'sju dgment,, theparty his filed a brief or'appendix p
5 - tat dboes not comply, with tese rles. I such event, the clerk shall inform the party
6 of the nature of the noncompliace and sei a te by which the party may correct
7 ,- eilnonco'mplianc. If the party corrects the noncomplance by the date specifid, the
8 -o'rectedbn, ef'or apedixwill betr,, as filed onthe original filing date, unless f

9 the court orders otherwise. The time for flin.gany rpnsive document t a
10 corected brief or appedirus from ti e origna filiig date unless 'the court orders a
11 ffleint tie. If in tthhclerks jud ent the'partyfails to correct the noncompliance,
12 the cleri must refer t ter to the coutfo -a ruling.

Ls1
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i - - , Judge Hall commented that the Solicitor's suggestion provides a party with an easy
way'to get an sion that teparty ouldnt get any otier way.

M. Strubbe state all of the ctof ap clherks thought adauthority to
rej non-conforming filings and such screening was a relatively mAjor part of their

jobs. With regard to the proposed amendment to Rule 25(e), he asked what is coiered by i
defect in Oform.0

a a. Judge Keeton reported that the reason for the change in Civil Rule 5(e) was- that there
wa- a ssnse f 'subskantdnghts- we, re -being prejudiced by ¢lrefusing documents.

Judge Boggs asked whether the pactice in the Sixth Circuitof stamping documets as
L. - 'receied and tendere for filing' would be acple der thie ie; Judge Keeton replied

that in his opinion, such action would constitute "ce for filing.-

Judge Keeton also pointed out that the amendment to Rule 25 would not preclude the
-clerk. frm screening documents and attenping to handle them informally in a mannerrimilar to that outlined in the Solicitor's suggested addition to Rule 32.

Judge Logan noted that the only lurisdictional document filed with the courts of
appeals is a petitin for harin He also stated that his c-urt has a rude pmitting theL clerk to rehise idon-conf ng documents; however, the actu pac of the clerk
conforms rather closely with the Solicitor's sug;sin. He also noted that the proposed
amendment to Rule 25 apparen y would permit the court to prohibit filings from certain
troublesome paries. Rule 25 deals geerll with pas requiir or ne to be filed'
and the language precluding the clek from refusifig a docmentsae that the clerk may not
irefuse a paper "solely because it Is: not prbesented in propr form.'

Mr. Strubbe notedat the provision 'in the Solicitor's draft that the time for filing
z responsive documents runs from the original date of tender has two effects: 1) the appellant

receives a' non-approved extension of time, and 2) the appelee's time for preparing a
response is shortened. 1ie cl8erks think that the deato extension of dtime is problematic.

Judge Ripple summarized the options before the Committee. First, the Committee
coulddecide to take no action. Second, the Committee could approve the amendment to

L 'ARule 25 which confs it to Civ Rule 5(e). .Thid, the Committee could also approve the
amendment to Rule 32 stating tht a clerk mayinform a about formal defects in a brief
or appendix and set a date by which a corrected document should be p'resentd to the court.
?ouh, the Committee tcould ncorporate he Soli or 6 's suggestion into Rule 25
either in ithe language of the rule itself or in the Committee Note.

V Judge Logan and Mr. Froeb favored the amendment to Rule 25 on the basis of
consistency with the other rules.

L.
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Judge Jolly stated that he was notaware of any party who had been denied any right
by tending a-nonconforming document and therefoie theCommiitte should not amend the
r-ules

Mr. Kp stated that at least in theory ther is a concern about the Mling of a petition
-o~ rehearing because it iS a jusdiconal document

Judge Hail expessed the opinion that there is a difference between a district court and
a Courtof appeal in handling papers.

Judge Williams suggested that the reporer iake the Solicitor General's p al,
Ald so that it is not so ros ut extensions of time, and includ it in the Committee ..
Noe toRle . Judge m then mov o f the pro ed mendment t Rle

as wn. The motionwsu osly approveand there was consensus t the Note
be amended to reflect the ality of the clerk to contiue to screen documents and to work
with parties.,

Judge RipIle then asked the C to return to consideration of proposed Rule ?
3(c). JudgeLogan favod the propos but e ss soe hesitaion about the provision
governing the ru of time fbor rs sve briefs. in for of^ta provision, he noted that
I most sn t do inally offered for fg would cn most most of the 0
information needed to prepare a reonse. !o :lit

Mi. kop4 responded to the eari comment about the abiity of a party to get an
xesin bial fait iing of a non-conforming dcument. Mr. Kopp believed that the,

proposal i ihe c te b a wi such a prty.

Judge Ripple asked if the Comnittee thought the rule should contain a time limit for
resumission of a o d cumnt and, ifs, what limit. Judge Logan suggested that
issue ould be left to local prui;e. In a circ coring a ie geo ic area a longer-
time wl b n ed thn in cirut tJu Lgan o noted the time needed
depends upon the t of t se f te wrong t of coe can b quickly corected
whereas a missing appendix takes more tme to produce.h

Judge Hall exprsed some doubts about the coordination of this proposal with the
c4nge in Rule 2 just approved. Judge Loan stated that he saw no inconsistency; the clerk K
must file ui a ment is non-conforing, the clerk may send it
back in k fo orr thcetn. Judge L f ter stta three types
of docmnrts f.led with a cour olf appl briefs, pettions fror rehearing, and motions. L
Only briefs te any probl with regard to e tme for filing a responsive document.
yally there s no response, a petit.on for rehearing and the court normally sets the time

for filing a r se 'oa motion.

8



Judge Jolly questioned the need, for any provision in Rule 32 regarding non-
confo ng filings. The amendmen to Rule 25 will insure that i party's rights are not
pre.udiced because the documnt will e filed. If the Noe to Rule 25 maker it cea that a

. clerk may continue to screen documents the amendment to RuMle 32 would be unnecessary
X,,- and peras conf.using.

Judge Ripple called for a vote on the proposed additon of subdibvion 32(c). Four
-membrs voted in favor of 1t; four opoed it. The pr sal filed to carry.

Ju4dg Ripple announced t;ha the subcommitee working on item 91-12 had asked thatL ithe discusson of that item be postpne unl the folIowIhg dy soubcommit
would have an o ruty to meet and hopefy combine eir two proposals.

Itemz 91-13

4 Fed. R. App. P. 41 is silent as to the standard that should be used to determine the
appropriateness of a stay of mandate. Ten circuits loal rules tat establish standards to
be u in determining wheeto stay a mandate. The Local ules Project suggested tat
the Advisory Committee -consider amending Ruek 41 to include stindards for granting a stay
of mandate.

. f Judge Ripple opened the discussion by noting that the local rules articulate a variety.
-- standardsand that the Supreme Court alsb has artidulated raither detailed standards that it
uses in determaiiig whether to isue a He additionaly pointed out that when this topic
was last discuss Chief Judge Sloviter had advised caution bicause articulating such
standards comes close to the substa pocedure line.

The Reporter had prepared a draft amendment that would require a motion for a stay
F - -. to "show that a petition for certiorari would present a substantial question and that there is

good cause for a stay." She. also offered five variations, the last of which most closely
tracked the Supreme Court's standards.

Judge Logan expressed dislike for the fifth option in death cases although he admitted
-that the formulation would elate the widely varying local rules and the language is
consistent with fthe Supreme Court standards.

Judge Keeton noted that the main draft is directed to parties, not to the courts, and it
does not spjcl0 the standardthfie court must apply.

Mr. Kopp stated that althou he usually fivors elimination of local rules ind
establishment of a nional rule,. the stindards have been developed by case law and the lack
of consensus makes his a difficult rile to draft.

9



A motion was made to approve the main draft on page 6 of the Reporer's F
memorIndum. Xtwas apoed'by a vote of 6 to 2.-

Judge Xecton raised a question about the Committee Note. He asked if the note
ld state tt het d ytobe aslied.byicourt mustkbedevopedbycaselaw and any

l6cald rule thiat sets'a standard is inai Judge opn noted that if thenote suggests that a F
c canhave an ,anard it ntst vites r ionh for'stays. Iesuggested that the
note simplystate tate Supreme Cor has set forth its stand s in . The purpose

standrds. he Nte sold aetcnslote ypof shwn% ht ed ob aet

,atisy the Supee Court standa. i !>irdirrl , 11''.> ! l,,|1 ?012,4

The Committee adjourned, forlunch at 12:00 noon. F
The omittee reconvened at 2:15 p.m.

Itim 91-14
., ;, i ', 1" , ' I at I ILJ S '

Fed. R ,App. P. 21 provides that in mandamus actions the judge should be named as
'a p and be teated'as a rty i sct to sice of papers. Nine circuits have local
irules stating thata pnfo mandamus should not ber tte ,name of the judge. Six of '
those rles ilso provide that uness otheise .rder, if relief is requested of a particular
judge, the j e s be n pro fo by counsel for the party opposing the relief
and thiat the lawye. ,, ppar~s' in the ae o~f e party ndot of the Judge. Although Rule 21
anticipatesat a jyudge may not wsh to appear in the pr ceeding the rule requires the judge
to soadvse thrclerk, andalarsby l r. S'ix.of the local rules reverse the presumption
and requilea jrudgew'ho wishe to appatose an' orde permitting the judge to appear. F
The cl RulePoc s t -th the Advisory Committee consider amending Rule 21
to flte local rles.

Chief J McGiverin noted that the posed draft tracks several of the local rules.
He statdt I9 h hanged its rule in a similiri manner and he' fvored the chgnge.
Judge Logan as upt th chang

To- et 'a ses Qo~f the Commite's Judge Ripple asked for a vote on the
substance of the amendment, as dtinguished from the exact language; it was unanimously

rm
The Committee then turned its attention -to the language of the proposal and made L

sevealadments. Partcular attention was pai to t use'of the term po fonna. Judge
Williams suggestedthat the Committee Note eiplain what the Committee means. The p
amended draft reads as follows:--

10
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, 1 Rule 21. Writs of andamus ind frohibition flirected to a Judge or Judges and
2 fither Extraordinary Writs
3 < 4 i -(a) Andamus or Erohibiwon 0 a tudge or, ges Pednonfor W'i:; Service .
4 - 4 - land ~lling. - dpp~ieaft &ppifng for a wtit of mandamus or of prohibition
5 .ectd to a-judge or judges shall a petition therefor wifh the6 clerk of the of cOUtA of ofevice on the et judge orjudges7 and on all pres to the action in the ta or. The eition shall be titled sinrp V-
8 -n 1e ______ eonere All parties below o r an pitionerf 9 ~ -respondents for all purposes. The pettion icontain a statement of the facts.10 . ecessary to an understanding of the issues td by the application; a statement

11 of the issues presented and o the relief sough a statement of the reasons why the
12 w-rnit should issue; and ces of any order of opinion or parts of the record whieh =
13 may be essential to an uners of te s set for in th piton. Upon14 ,receipt of the prescribed docket fee, the cerk shall docket thie petition and submit it to
15 the court.
16 -)(bi Denial. Qrder girecdng dnswer. - If the court i.oncludepision con~ls
17 that the writ should not be granted, it M dey e ition. Otherwise, it shall
18 order that r ndn -answer, tote peUitn Bc filcd by thc rntfwithin
19 the time fixed by the order T l sall bz ic-vA byhc clerk ie
20 i.& on the judge orjudges t PA'who the writ ould b irected
21 igtd. and on all other parties to the ctionjin jhetr Ae Upneiueew
22 - . ethcr thhn c pt shall lso b demz respondent cli purjoscs. Two or23 more re dnts may answer jointly. -f t hs _ r ndtd24 not d c t. --pr .n -hc Qpr z , thcyma" ads hcX clor!k and all prt b
25 Ali -at a it. To the extent that relic-
26 -i requested of a partiular judge. unless tiheiiwise ordered, counsel fior the part
27 op sing the relief, who shall appear in the name of the ptad not ofth fd
28 shall repr-,' h esent the judge pro forma. If briefs or oral argument are required F the:29 cl--.erk shll is the ari f th de ichis arc fi, i bric"s -r -

iL 30 "cqulrcd, ond of th At z4fc of aorgiien The proding Sa mis be give -
31 preference over ordiary civil cases.
32
33 (d) Form of Eapers: NMber of Qopies.- AU papers may be typewritten.34 mTlrc copics shal lci it o nb: maydditiona
3 3S pie furnishc4. An original andmthree copies must be ed unless hecurt36 rquires: the filin of a different number by local rule rby order ilar case

L



Item 9122 91

Fed. R. Ap. P. 9(a) gov a s fom oers rupecting release pending trial and
'9(b) governa motions for release pendig-appeal,.IBoth subdivisions state that review of bail -

ditissuchpaapeewthout ihrnecessityofbriefs...pon such a -rs
affidavits'and portions of theert d as the A A tv the rule leaves o the
discion ofte parties which ppers and n an wl be presented to the court

Seven circuits have local ules ithat spcifyte tpe of infomation the cor want a r
pit to* preet in the 'p r. Svea of thie lo;I rue -qiesubmission of a .+

-.memoranda. Te Loa Rules Proe~ct classified all; ofthe locl ules as in conflit with thie
feeal rule. Te Fifth Circi uedhe Adisry Comte to csider ameding Rule 9 L
t' specifyfthetypeaoofd inforatio shoud b prsne. ,,, At th AdisrCm ees - .
December 1991 tngte Commtitee as the ter t pr e drs for the
Committees consideration. - _

,, pre- , ,. . -., . - ,,CA n ,

. 3">t udge Riple noted thiat the dr~afts prepared for the meeting address two separate-
issus amnden ofte rule tc6 accmmodate the goenets abilit to obtain review of .L t
bai deemntos-; a mnmn of thie rule to speifte tye of information thlat should..-
accomnan a reue ttorview a bail decision.

* ir JudgeKeetnosered that .under section 3143 thiere are three times duri~ng which .--
eleae deisions~y beade: peal; af erdict u beforeIsentencing; and, after -Ii
setncn penin pel. Judge Keeton suggete combining subdivisions (a) anid (b). Kf
,Judge ia s that s I ge appeals prior, to jud et of

S I T 1 , C i A%-If

covcto (th Wiirst two %f teimes idnfmti fied sbyouldgbe Kresenttton) rarnd thart subdivsincb
might sipyntht Xhenpreview dais souht endfyin baplc ia1, Ie., whnd thie part selul ekuing

-,vewo ath relea'se deiin has alredy fied , ~Wlto s an ,courtrevie of th rl ase eision can
view proce is h one in emerway as we review i sought pr tio n of

' uds 4ib& bpftsl prdepar'ed rfeec for temein ddstwsearat O e'

conviction. u orption of b

With romegiard' thod the informatien. thA shouldb rsnedtothrveng court, Judge -

Loganstate tha the ropoedmdrats idniyt e baic ateril and hfuesol eur

ftvi~r eleae dcison onew an emerencyisiso ceryneurn tepeenaino
essentialm tera s wil ved thelfu. undgeret Hallexpressed a peerencties forDra g O hie.

The Cmmitee bgan nsieraino raf One buft after some dicsindci dedan

J~eeton, and Judge Williams d to confer and ati~mpt topr a new at for the
mits consideration on Wednesday morning. - e
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* - . . One of the recurring issue rised by ffie corts of appeals in their responses to the,. L . tocal Rules Project's Report on Appellate Rulewas that the Committee should consider
amxiending Ped. R. App. P.28 which govens the c s of iefs, to require som of fteL ' items ,the circuits require, in their local rules. -Atthe December 1991 meeng the consensus
L .- of the Committe was trt Rule 2.8 sho'uld be a dended t rreu a summary of the argument

¢ - ;- mdaif a paty intenhs to ctaidnaXre fees fo-the appea, a stiain t to thiat effect w~ith
citation to the statutory basis therefor.

Several members of the Committee expressed approval of requiring a summary of
., -. argume~nt. Judge Jolly' noted- tit tsummary is help when ,ermining whether oral*. ', 'argument swarranted. When Jge Ripple asked for a vote on the substance of the

popoSal, it received unanmous approval.

, T h.e Committee then turned its attention to the language of the draf.s Afer brief
c,, onsideration, the'Committee consensus wbas tha~t the requirement should not be included inL - -: the 'a'rgument' paragraph, but that ihere should. be a gara agraph requirng a-
bsummary of argument.' The Committee unanimously approved the following proposal:

' 1 , Rule 28. Briefs
2 . (a) Appellat's Bnf-Z he brief of the appellant must contain, under, approprite
3 headings and in the order here indicated:
4
S ' - (5 A summy ofarument. The summary should contn a succinct, clear,
6 '- ad accurate -statement of the arguments -made in the body of the brief. it

_, 7 . should not be a mere re=etition of the aruent heading.'

r 8 (,, (M An argumentUPTh e Arg rgmn my be pr"edby s nsummwry. The
9 argument must contain the contenios of #ie appellant on the issues presented,

10 - and the 'easons therefor, with citations to the authorities, statutes, and parts of
S 11 the record relied on. Th e argument m ust lso include for each issue a concise12 - . statement of the aplicable standard ofreview; this statement may appear in
13 th'-, e discussi'on o, f each issue or under a separate heading placed before the
14 discussion of the issues.

15 (6) Il m A short conclusion stating the precise relief sought

16 ) ppele's Bftf-, The brief of the appellee must conform to the requirements of
17 , pa hs (a)(l)Y - t6, except that none of the following ned appear unless theL 18 - appellee is dissatisfied with the statement of the appellant

13



19 - () thejurisdictional statement;
_20 (2) the statement of the issues;
21 ( the tment of thecase;
22 - - (4 te statement of the standard of review.

- ; With regard to the proposal that if a pt itds to seek attorey fees for the appel,
'sbrief m ut c i a stamen sidicating M 6reb note tt it might be.

b to,,present tha caiam ,n Ma modon' ataa t me when both es are better able to
argue theirposition. 1

Judge-Hall noted that awarding attorneys fees is mandatory in many instnces. Only
wen -they are ie tionary is there e fo umet ut them.

J .. udge Logan wondered wheher adding uch a reqirem nt wouldg
over attoreys fees. Te rwould mra eer might not win the appeal
fee that the brnef must chin attorneys fees. 3iudge Lo aso ot that somehSing may -
occurin a epy brief t pronpts the appelle e aorneys fees. Judge Iogan -moved
..to delete the ptrosal. Judge Wi nais seonded the mion ad it was apoved by a vote r
ofsii favor, two opposed.tw

Before the meeting adjourned at 5:00 p.m., jiudge Ripple advised the Committee that V
the st item of usiness in the morning would be consideratio of the preemption question L
in Rule 32.

The meeting reconvened on Wednesday, October 21, at 8:30 a.m. AUl members in
attendance the preceding day were i attendance once again.

9 1-264 ,,
The discussion returned to Rule 32. This time the Committee focused on the proposal.

that a new subdivision, subdivision (d), be added to- Rule 32. The proposed subdivision
stted tiat Rule 32 preempts atl local rules oncig the form of briefs.

Mr. Kopp introduced the topic. He noted that Rule 32"and the local rules
- supplementing it are -filled with a number of minornatters. Buse the rules cover subject
matters like binding and type ste, ty the ability to have a local rule is -

-. presumably nqot as high as wthf miany dother subject matr. When formulating thie proposed ---
--.draft, the Solicitor's Offi-ce reviewed a of the loclrules and -ncluded ny matuer that
-seeed imporiant in the draf. Mr. Kop sted that he held no brief for t he particars of b
the.taet; for exampl e, it is not im t e r the rute req staples to be covered, but

Judge Logan ~ ~ ~ ~ an
- st is i m tahat e ru ~ id~alle s the localCse :te er fte oiio' pooadrffat the dtrshol Offies thevi ssew n ~ oa rutes . .nlue an ateta

secoded by J made a motion to adopt the preempoion provision. Te moton wasr
-seco yChief Justice McGzverhn. Discussionfollowed. n.

14 F,
V
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Ihe first speakrasked about the enforcement tochnique. Although most circuits
.would probabty confo the mem" i thatquestons about the ting of he reeal of
local rules might ans Thm rle-ight aso give e to dsputes concering whether a local
rule added to or subtracted from the na runal rle.

Judge Ripple noted that the local ru* have been used for x ain and-innoation. In fact, the la several additions ito Rule 28 have n modeled ponsuccessful
i - . -. local expeiments. The local viiaons havbe ir such 'equirig a summary of
L a -^rgument, but ha proven MMse uthose ideas have percolated up and improved the

national r-es 'O t -other hadJudge RppRlesatedba t in this cawe, as in all instances of
l.cal variaton, the ̀ 6ommittee needs t lbe oncerned about the -den local rules place upon-natio practitioners. A rule foiddin -all Ioa va s my be too rigid, however, if
national unifonrity is needd only to ease a praconers admiistrave burdens rather than
to prevent confusion.

Judge Boggs suggested that the Committee Note contin hortatory language asking thecircuits to limittheidditonal re ents to thosetht hve been carefiully cosidered in
- -light of the desibilit of national uniformity.

Judge Jolly suggested amending the language of proposed subdivision (d) to stale thatte rquirments of Rule 2 concerning form "shal prevail over local rues.4

Mr. Strubbe once again asked what exactly is included within the term 'form..

that Judge Williams noted that the scope of the draft is constrained by the fact that it states
'-hat hthe equiriements of this preempt local rules. Judge Loan noted that Rule 32
covers only typeface, cover colors, binding, and the info on that must be included on a
cover.

Judge Ripple suggested that te Cmmittee consider Judge Boggs' suggestion that the
C -ommittee Note includ-e an. admonition to the circuits sthem to exercise estaint when
considering local variations. Judge 3Ripple also suggested tat there -may be some non-rule
methods of iddresing the issue -such as a report in P.R.D. or working with the clerks'
C committee on rules.

Mr. Kopp stated that when the Committee discussed the Lal Rules Project, the
Committee taled about some sort of srng Process for local rules. Judge Keeton pointedout that under l 2071(c)(2) t-he Judi cial Conference ias, reponsibl for monitorng the local
rules adopted by the circuits and- that function, no doubt, would be refereto the AdvisoryV: -Commiitee on Appellate Rules.

Judge Ripple called for a vote as to whether the Committee wished to include a
preemption provision in Rule 32. One member favored a preemption provision, six opposed
the idea.

L''
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JudgeRipple asked members t consigr de ggs' suggeson and alternate ways
of communicating to theclerks a circuts bout engagng in ponsible experimentation.
.Judge Riple asked thesamemenbers who were considering te nypece issue as wel asr
Mr.-Mop andJudge B~oggsto consult with theRporter. a W as'

Te dis o th ited t side'ithon eof odents to Rule 32 Fe
prpoe by th; io Geerl's offic an r Strubbe. The Comittee turned twthe
draft begnngonpe II fthRsnior du .Olne6te draft pooelkeiX ^ * 141- f~lth-ptl '!A'<,"&S(e to-

limiin tbcy exen':p#tion'for tp eig in f p is tpw Scpaies. '
Beas"hotoc-opying' is Joexpnive,soeutsavlolrlspohbincusl

rpeetifgapryt ~ eigi ou puei ouecro ois Jude ilam

move forapprova of thet change r 'obscne t Tecag a nnmul
approved.

' 'kAt lines 17 and 18, the drft propos adding the following sentence: 'A brief or U
appendix thst be stapied or bound on the lft side in a y manner that is secure and does not
obscur e txt. The Coittee discussd several variatis found in ihe lcal rles and
conclue tha ~i me isacstpbnngepealy' of a n 'appendix, is appropriate Jnd j insnces tpp big n is and 3

t it would be better to deetie he euiment that the documents be bound on the left
Judge Joly s moved thatthe sentenhe be amended to rquire binding in a manner that
perantoliflat when ot. T C tt un us favored both suggestions. ;
Te amendd sintence reads as follows: 'A brief or appendix must be stapled or bound in
ay yin nw" Uiseanddo snot obs ehee tadth p tsi toli flat when

The Committee unanimously favored deleting the sentence providing a special .
exception concerning the sie of bnefs in patent cas. Te Federal Circuit's local rules do

not .pe~nitbki;f*instlt ass toexceed:ieusdal iso ihesteis'no fther need for the
exception inl th aional rule.' --. ?

At 23'and 24, therule provides that f[ilf a brief is produced by a commercial
printi o ducatng fir or f produced offerwise "An the covers to be described are

availabe, h must be a ri color depending upon the role of th'e party filing the
brief. JXge Logan suggested dwl-eing the 1 available' language. language
essentialy es the rl eo cable. It was sug d th all language thrugh the
words !i on ie 24 b stricen and repacd by the words, ,Except for pro se
parti ,I¢ ws alsosuggestedthat on line 25 the L wor blue1 should be followed by a
seniicIon andthat on line 26 the word 'any1 ' sho~uld be preceded by the word 'and.' Judge 0
Ripple asked for a vote on lines 23 through 26 as amended. s The e s were approved
vnanimouly

At lines 30 and 31 the draft proposed that te cover should include the number of the
case, cet ati the top of the fo cover. Tat proposal was approved unanimously.
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Current Rule 32(b) makes the rule applicable to a petito for rehearing as well as
,o abnef orappendix. At lines 38 and- 3 dit' p t'he Rule 32jlq
also should apply to 'a suggestion f i bwc and and ye to such petitionor

L -- suggestion.' That proposal wasappro-ved unanimously. At lines 40 through 42 the draft
proposed that tfie coverof a etitidon or' e or- of a sug tion for rh ing i ,
;_- as well as any response to eier, should be yegow. The Com teevoted unanimously to
-strke that change.

The Committee voted u'animously to amend lines 45 and 46 to provide: .CabonL copies may not be filed or.served except -by pro se prties. Te Committee also voted,
unanimously toamen lines 47nd4S to statetht 'Amotionr other paper addressed tor - the court n not have a cover but m contain a caption tihat includes the name of the

LI Lastlcourt...' Lsty the Committee agreed to make the materials on lines 42 through 49
dealing with mo sa single and separae paragraph.;

The Local Rules Project identified several local rules that conflict with the federal
rules becau th local rules require a party to file a different number of copies of a
document thin the federal rules require. The Committee had previously decided that rather
than prohibit Iocal variation it would be better to aauthorize it and make parties aware that arocal rule may alter -thenuib set by a naonal rule. The Committee asked the reporter to
prepare draft amendments to each of the rules indicating that the number of copies may be
altered by local rule or order in a particular case.

The Committee unanimously approved identical changes to Rules 5 5.1, 21, 25, 27,
--- and 30. ach of thohse rules wi sate that an origal and a certain number of copies must
be filed *unless the court requir the filing of a different number by local rule or by order

L - - -min a particular case.'

Thed language in Rules 3 and 13 differed from that approved in e first category
because rather ti setting a base line number the drafs require -n appellant to file enough
Copies for the court to ,serve ea pa wi a- copy. By mous consent of the
Committee Rules 3 and 13 will boti inclslde language stating: 'At t time of filing [a notice
of appeal thapellant shall furnish the'clerk with sufficient of the notice of appeal to
enable the clerk , to comply promptly with thi requirents of subdivision (d) of [this] Rule

e the Committee also unanimously approved amending Rule 35'to provide that The,
number of copies that must be fIed may be prescribed by local rule and may be altered by
order in a particular case.'

L -Mr. K p tprepared sample charts showing the number of copies of a given document
rwequire by each of the circuits. He suggested that it would be d esirable to havie such a chart

. at the beginning of each set oflocal rules., M. Kopp suggested that a statement in the
Commitee Notebut te lity of such charts might be all that is needed to enourage
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-, . the use of them. Judge Ripple suggested sending out a letter to the circuits enclosing the
- charts d andsuggesting the se. Judge Wllims su ggesed t the charts show the required

number of coie h citon to the .cn i l-tederal. Mr. Kopp
--. pointd out ha the chartsadafted ntl do thaL- Te Committee unanimously

-approed sendin e charts t t c he Commiee also suggested tat the'
Committee Nbte' cmpan Rue 2 in' le a t th e circuits shouldconsider '
makingr available to practitioners char s g the number o copies to be fi and
- -citnge controlling mrle.

2i "_ +;> ^n-,r E 'a 4Nx 'js, ,, , 'os5, -s5ii;. w - 1, i.

e ComrivL > t mi~ttee e t Ith ball question -and cnside e ew a preped by,
Judge lceet'in ludge Williams, Judge bs, and Judge le. The new did tee
things: 1) retained the existing stnicture of thi~e ruebut updaied the tet in light of the nBal
-- fo-r'i: A~ct 2) mae it' uclear in sub'division ( thdat th.e requirements in (a) apply to post-,
-entecing review rnd thiat there is 'an addition requir nt -tht informaton'about the

- conviction mt be pvide; 'and, 3) made clear tho insances wn review may be sought
by motion.

The draft provded:-

1 S S iqi 2lRule, 9. Release n a Criinnal Case.,
2 K W (a) Appeal from an Order Regarding Release Before Judgmenw of
3 Con ~4[2 l ~on - The districtcourt shall stait in'wri'g,' or orly on the record, the
4 reasons for an order regarding release or detefintin ofa'cminal case.
S o obtaireview of such an order, the appellant, "within fourteen days 'aftr filing a .'j
6 -. otice ofi appeal with the didstit derk, shall fie with the appelate clerk a copy of the
7 - str.,icit urt's order and its sta o reas and if the appelt questions the
8 - actualbasiWs -fo the district courts sorder, a transcript of any reee prceedings in -
9 - t;he1 district ¢owl o~ran explanaton of why a transcript has not ben otainod. The

10 a l t be eeindpromprtly. 'It ,must bi e heard, afti reasonable notice to ihe
11: a--' up~o~n such papers, T'affidavits,,an'dhportions ofithe record as the parties ,

12 *esent or th court may reqire ot iiqcudig briefs unless the coutfogodas12 ,, th at or goo
13 mayoirf. The colurt o p t o eeaseof the'

15 . p from tn Orde Regarding Release After Judgme of Coniscdon.-
16 sreviw of a districtcourt's order regarding

17 relese tha is m~e aftera judgent 1o convitio y filin a, notice 'of appel it
18 the distrit clerkl or by filin a mot ionwith thI e appenlatel lerk if the piat has
19 -- t felh a o f pf the judgment of convictin or the tems of the : FI

20 senence.[~Bothtl~e rder ad thereview are subject to the terms of Rule 9(a). In
21 areview ''must include a re of the
22 - of hich the s convted anrd the Jate and terms of

- - -18 r-3



24 (c) Clt5afor Re.-.The decision regarding release must be made in25 - ccrdanlce with applicable provisions of Title 18'U.S.C.'sec. 3142 and sec. 3143.
The Committee discussion resulted in a number of changes in the draft.

1. The draft would have required an appelant t filewi th cou of appeals, withinfourtee da after ing a nice of ae, a opy of the district court's order and its-stitement of reasons forthe orde Te f ie d ruent was deletedandreplaced by a requirement thai the documents be filed n aso s ccable after-fiihng e notice of ppeal - soon s pcticabe was thought sficit because tieC < ~~~~~ F ~~would be it' 'a dyrlnadgfi four w. > -L X <; < Mme tie imug t ivh e rie i an Uifnc- ^^h o eed for a. coug to acut mlthe expiration of the ee days.

2. .The terms district clerk and appellate clerk were changed to district court and court of -atpeals.

L. 3. In the second sentence of subdivision (a) the' appellant was changed to "an*appellant.

4. The opening language of the second sentence was changed. Rule 3 says that the onlything a party must do to obtain review is file a notice of appeatherefore, it would- .be inapproprate to begin he sentence by stting th-at "to obtain review' a party mustfile other papers in additionto the notice of appeal. Te tence was changed tostate that '[aJ party ppeali g frm the order, as soon as praciable after filing ar notice of appeal with the district court, shall file...
5. The second sentence was divided into two separate sentences. The first one endingwith the words 'statement of reasons.. The resulting third sentence was altered toread: 'An ppellait who questions the factual basis for the ict court's order shallfile a transcript...-

6. The sentence beginning with fi]t must be heard" (the old fourth and now fifthsentence) was divided into two sentences, the first of which ends with the word-requre.' The resulting sixth sentence was then alterd so that it states [briefs neednot be filed unless the court so orders.n

7. The heading of subdivision (b) was changed from 'appeal from" to 'review of' anorder regarding release. Te change reflets -the fact ihat review may be obtainedeither by appeal or, in appropriate cases, by motion.

8. The first sentence of subdivision (b) was altered by inserting the words 'from thatorder' after the words notce fap in the fir clause. The change wasnecessary to make it clear that if a party files a notice of appeal only from theconviction, the party must file a moton to obtain review of the bail determination.
L
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9. hi the second sentence of subdivision (b) the words "appeal or' were deleted as
i .unnecessay..

The amended draft read as follows:

1- Rule 9. Release 1 it'aCrhizunal Case., 1

2 KW* (a) Appeal froM an Or n

3 o o -- Te dtrictcurt shall stae in writg or orlly on the recod,- the
-4- 94 reasons forr n oei r ard rese or detention a de t a crimin e.
S - paryX appeal#1ingfromtheorders soon as practcable after fiin a no ice of appeal

07; pri s edistict
6 with the district court, shall filpewithteouofp asaoyofhedtrccut' r
8 l~~~~~~~~~W', oyQthe distrct court'ssdrsalfl rncitofayrlaepoednsi h

9 district crt or an explanation of wy tn i as not bn obtained. hte a a
10 Imustbe determined ptompty. It must be heard, ftrasonable notie to the'

12 - ptsnothcutareu.resnentefldnesteorsorders -r

14 pending;. deiso ofte.p~

15 - (b). Review of an Order Regardin~g Release After Judgmers of Conviction.-eA -
16 party entiled t do o obtaew of a ict court or d er regarding release

9~~~~~~~~~~~~~~

17 - tat is ade af a jugment o conviction by ftling a notoie oappeal fro tatpe
18 order &with. ordthee district court, or by f biing a- r b It otipe to te
19 party has alrady fie otiof a alof the judg nt f convction or the trs n
20 - - -of thie sentence. Both theoreand the review are subjct to the terms .of Rule 9(a). --e
21 In additon, the paers d by the applicant fr reiew ̂ must include a record of ther
22 - offense or offense ofwhich th defendant was convicted -and thie date and terms of
23 t sentence.

13'~~~~~~~ -ma orle r , ih velze of th ^,efenda.;nt' jt

24 - .- (c) Rtqer f Relenas.-The, decision regarding release must be made in .-:
25 accordance with appcbe prvsilons of Titie 18 U.S.C. sec. 3142 and sec. 3143.0

The Committee also agreed thiat thie Committee Note should explain thiat even afe
-judgm-ent of conicn the initial application for s t be iled wih tfe district court. -es
The sta n t hat all the re mt of (a) pply t (Hi m among other things, that
-. before review may be sougt nthe court of apeas, tie district court must, after entry of

17 tthae judgment of conviction, entr an order regarding release.

T Ihe amended ft was unanimously approved for submission to thie Standing r
Committee., ,

K
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L A the time of riew of 0locl rules by the Lal Rules POect, five circuits had-mles aflloWing atn As jidges, preside a rhearing Thhe rsuggestd the Advisor Commt c nsder amending Rule 33 to permit attorneys toj-preside at rh i con cs; TeAdvis mitee deded to review Rule 33 in its
entirety and Judge Rippe appinted a sucoi ee consisting of Judges Hall and Logan andthfie Solcitor General's officetoasist t e in devetoping dras. Two drafts werprepared prior to the meveting and on ueayv the subeomittee met and pr a-,.-,,cons=olidEafte ,for the full Committee's cosderaton. The consolidatd draft presented--

, I '1'- en' Rule 33. Appellt e , Confe''n
t --:y.The couynay dirct the atorneys, and in appropriate cses he partiesn2 3par- S ticiten a conference to adss anj matter tt ,may aid' the disp ion of teproceedigs, includin he sim. plification of the issu'es and thoe possibiit of5settlement., A cone e 'ay e cndued in ern r by' teephone and beL 6 , presided otver by a judge or an attorney designatd by thecourt for that purpose.7 Before a conference, atony shallconsult, with their clients and obtain as much8 - -- authoidty as feasibe to see the case a'nd reolve rcul tters.' As a result of a9 conference, t~he ,co>urt may, ente~r an order cotrolling t~he 'corse of the proce;edings or10 - ,implementing ay settlem~ent ,agreement. Ezcept to' the extent disclosed hn the11l conference !order, ,ttmen'ts made in discussions held pursuanit to this rule areL, 12, confidential.,

hJudge L introduced the draft He noted that the cuirent rule states that a3 -,confe is conducted by a cou or judge and circuits nw want the flexibility to usenon-judges as pes . cofludge, Logn also pointed out that the current rle is the apellate! -- equivalent of a pre-tial hearig and does notanticipate thiatsett'lem nt othe case might bet-hosthe subject of a conference. of
t ~~~~~Judge Logan explained some of the specific differences between thie draf and existing

1. The caption is Phearn Conference' rather tha n Appellate Conference Ln- recognition of the fact that pocasionally a conerne is held after oral argumzent.Thie drat a~llows the court to require thiat *partes' ttend the conference. Sometimes'it is educational for the client to atgtend hfie contotce and the client's presence mayL ., ,- , < , aid in -settlement of the case.3 *The drat ,allows the court to rWquire the parides to attend the conference only in- aproprate cases.' There are a variety of situations when it is not appropriate toLv v~~~rq~uire the party -to attend, most notably one cannot require thie entire government toattend a conference.f 4. - The draft uses thie singular form, sal conference, but the subcommittee intended toI , have the oComs mitee Note explain that a conference may be ongoing and may be-reconvened a number of times.
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S. Ihe draft includes the possibility of settlement' among possible conference topics.
i6-. The ta ecogzs t conferendes are ofte heN by telephone. --
--7.; The dr allows an atore dignated by e c t to preside over i conference.
8 . Thedraft requires an n ey to consult wit his or he client before die conference

and obtain as much uthority as ifeaible to sjtte the caie and resolve procedural
matters.

-9. i fthe draft states thatstatements made in confeece re fid al.

udg Loa ot that c n y avetwo different objetves: the rt to
simplify the issues, or"to dircain of th pies tise s fthe court Iwant

-cu do to l matters the" secnd, set dthe case. Judge Rippl tsask
whether the ule should aveseparate provision sorthe9 twou different t lhearu ge Lgan

observed tha alhoghaonerec pois oftn beu s cedln oneeceo n d eain

$::~~~~~~~~~~~~~~~~~~~~~~~I _ _ , L,"

,,,E,,,,,~~~~~~~ ~~~ , I' L, t}.L

withsimlifiatin oftheissues, Iit ofte progresses tOl setement dfiseusos hreoe o

i;~~~~~~~~~~~~w -Dse a`,

stak searpation ewe tuhe twon types migaye !a diavnage. ocnul if hso

mad- in settlement conferene shold o ut rt de owlhear tI case.
Hoevr ter ajbenedt dscs w aprt o it o-ousl nfraMo that is

eveadduring a the onfrto enlle. The lzigage that statements madeduringa conference 'are
acnfldenti~l' may be t ba .

Li
Mr. K:opp slated that th goda ffse issues hasc u two s at conc erns wich he thought

dd*:- cold be r ty

it~~ 1 R7 ;

toSqIre'ate't~tn~~~c esae i pno 1a the, limitation to

to~~~[d !Li '

instance, opphdid not tink that it
woul beappr~prateto~ruir th Secetay o HHSto pper ata sttlment conference.
ludge iliiasi askd a1~uc~a icip~ ould corprat co'tst A

r F mean in the

party-Mr. oppals fousedupo th laguage requirin a lawye toconsult with his or
client bfor acnfreceand, obtai asmuch, auhrtasfail. AgAin, he,

~e~prssedthe pinin tht th 'a esble' lauget isimpott to te government. He
* alo noed hat her areothes, uch s freigh go ernments who' might have Idifficulty

Mr.Kop sttedtha ifbot thseissues are adq'tlylaiied by the Committee-
?~ot te Depatmento Juth ce bouth estsid ihteiie

4 p~~~~~~~~~~[



Judge Williams sed hisopinion that the government may, not deserve individual
,' 'm~enionbecause there ~ate any entities that ave sima problem.. Judge Hall agreed that
-the government asAp , so ould not begen diKeent tatenmt. r. Kopp pointed out

t -- ~ that -the liiguage of the rule is' o*e 'ne nu lorthe courtitodetrine the
course of action.

L. A Anumber of changes were made in the dra.L

1r ThLre caption was changed to Appeal Confernces.- The caption Appea
Confeence was of 'judicial confereace.9.

i~~2 Th lagug of the & enec was chne from th siglr-'a cnerece' -'

a ~~ . 1to one or more tconferenes' (th language uised in the crimina rules).
3. The second sentece was Mamended to state tht a conferece may be conducted by 'a.

jude Sor othier per~son' de¢signate by thie cour for that pupse. The 'othier person'
language etncompasses a ra range ofpossblitites including a senior district judge,K ~ ~~ a former state court judge, magisitrate, or attoney.

4. The thr tentencewa amended to state thiat '[blefore a settlement lconferene an
i . ~~~atony must consult wit his o r her cli~ent aind obta~in a~s much- authority as feasible to
S ~~~ settle thecae. The langag requiring the lwyer to consult withi the client about

p d ttrs a dr ue iue an order govering the
-pr lue ina casle (i orefithout the consent of the prtes) and even when a
poeul matter is thie subet of negotation, ilt isl not usulally a matter about which a
awyer o must consult hsor her client.

5. Tlhe scondlsentence posionwsmed to s ta tee, " a, ae in myh t d'isrcus si o

' S. =e=~~~~~~~d' stinaedy ifi'cuffrthtp1p

so ' r d gren o a e ee . hel oth* en

* - The confidentiaity provision was further aniende. The pcurpse of stting flatly tht
- s. tatmet e during setment discussions arefonadentl was intended to make it

U. ' cleakr tha ,sEuchi statements may ndot be cmmunicte to anyoe-not to thie courand6noo th p she py d e to t cenot occus
be necessary. oreoverth baredstoave cnfidence tht te informabion

ibe1, ete court. Te s c wa aen It re ad
'Except to the extent disclosed in the conference ore, stan Iad ttlmn

L ote c , any o cour t personne, oranyothes er wo s Ino a party

E~ ~~~~,fo client..

t ' b'orareprsentativeofaprty.'

K ~~~~~The a fnentied y dthewsr~anmi~ approved. T ~ smp ed drfst radias folalows:a
r~~~~~~i roiinwsfneUT

K~~~~~~,te 23t



LI
1 ; hi > > SRule 33. Appeal Conferen'ces-
2 -T > . ^'1^-; ^m+> e . v - 'Ihe court may direct the attorneys, and in appropriate caseshe parties, to

p pale lnef or n 4 mo; -oneetoadd ay maa that may aidn the WI
4 disposition of the prceedings, indcuding the simplifiction of the issues and the
S possibility of settlement A ce em be condutdin p n or by telephone

6 ~~~-,,and'-e presie over b' udie or ohe per n de~siae by, the cout for ta
7 purpose. Beo at conIeene ar sh consult wit thi cle and

S obtain as ~~~~Much aulhrt asfail osil h ae s a rslt o ofrne

11 conference order, statemen aeinsettlemt discussios bd prsat to this rle -
12 - ~ e ;confint and m nottbislosed tony ot court t

13 p~~~~~tersneo aypro woi o apryo rpentatvhfapry

]~ Itenis92Ie pd92-2 K

Io om Ihe Reporter told the ComPmitte that at lst Standing Committee the Reporters L

the L We t worktogethertodratruls governing technical
--~amendments and uniform numbering; olc ruls.,

.e Itiscontemplated a ead lseofrl s i c h vecaruleoreuiringl courtu lesbt
.. enumbeed o crresod to thienaional rles. Thie ,Advior Comttehad considered --

E ftd c i h Bcause he-
3~~~~~~~~~A - ., f j fiy8

WI, J7;C- .v 1-x 1 lli~~~i~lXith~EL=iqpsll>lt,!~i4'atI~o ~ ~ i _

;esi~~~~~~III~ !elrl1. l8lid !I dIs1 ' I ereae it --

drafts Redrther Stnd t. CmmCommi aseed the repoptert coner and mp i
common solution soMthat thfe nIWe

znae sev°ral ~ h lsmall c i 1 C i's 'earier prool- so that it wl mecnl

resemble the other drafts.gThose changes were e~plained and the draft approved by the

fina prouc wol eidni tod Ithe&o~ii
bim',hurn -pprveddratreadgs ollws

1 Rulmen 47 ue b L.nuds~ peas.hi

2 - ~~- After giving throrate fabic oteon opotdIt forcomen. cac oulr.11stof
3 appeals bntmply acif f ijrtybf th hicituesi regua cie evc a

42 ,ctmttm l

i Ies gverning its practic

5 consistent wit. bto nt djlctho eeraisaotdune 8US..27. f

10 ~ ~ v h F, con local rtle that cosdrelaedoa L
-anap ev oraf folaacorttus mintocl ues summer

correspon theoth& re1te f& lIJs.. Becauselthe,
-diol ujerm thei Staning cn "find a

diaft f hll~ed her aminisatrativ tofc



14 of the United States Courts copyofeach local le an d inftern yn rue a--r
15 - . -when ,.Uia roilgated ogr amendedn In all matters not provided fOK Xuulez a cn aE 16. of app s maregulate cte in ay nanner consistent with rules adptd yd

17 28 U.S.C. 6 2072 and under this mile,

Similarlys it is contemplated that each of thelsets of rules will contain a rule
- -govering the proeures for makin technicl and of the rules. The rule would
allow e Judicial Conference to e a echnical amenm t of a rule without the need for

L -- publication and review by the Supreme Court and Congress.

L:st spring the Advisory Committee considered a draft prepared by the Style
Committee and expised some reluctance toendosethe draft because its breadth was
broadber tha^ the Advisory Committee felt prudent given the,delicate relatonship between ther-Congress and thejudicial rulemakng process.

The Committee again considered the Style Committee's draft and a narrower draft
prepare by the Reporter.

Judge Keeton noted that the Reporter's draft was very narrow because it eliminatedr > the psl of angchanges esential to conforming the rules with statutory
.amendments. Judge Rippe pointed out thatl the emphasi it rier's draft was upon
the errorcorrectig function of technical amendments. Judge Ripple also noted that the
lanae uthiig es to conform to statutory amendments creates a broad range of
possible chages. Some changs are very narow and technical, such as changing
-w'hgis^,te to maglstrate judge, yet other changes involve substantial rewriting of a rule,
such as cang l 9 conform t changes made by the W Reform Act. Judge Keton
.responded that the amendments to Rkule 9 (concerning the government's ability to appeal a

- bail decision) which the Advisory Committee had JUSt approved should not be considered
7 ~~~~technical. ',]1ttt

n .. hJudge Ripple tlqen stated that one of his concerns had been whether a broad technical
amendment rule could be used to achieve numerical or substantve integration of thle es, a
proposal that has been discussed several times in the Standing Committee. Judge Keeton
assured the Committee that such chinges would require the use of the full procedures,
including publication and Supreme Court and Congressional review.

The 'Committee discussion then focused upon the Style Committee's draft and made
W .changes to it. One of thie matters specifically discussed was whether it is appropriate to treat
changes in style as technicalamendments. The Committee agreed that it would be better to[I omit aiiy laniguage authorizing style changes. The amended draftread as follows:

1 . Rule 50. Technical and Conforming Amendments
2 T.he Judicial Conference of the United States may amnend these rules to correct
3 errors or inconsistencies in grammar, spelling, cross-references, or typography, to
4 - mae nonsubstantive changes essential to conforming these rules with statutory

"25



S . . amendments, or to make other similar tec changes.

.T'-he drt was approved b te of o e. With ard to ' bst ve -

chan es essential to conformin$ wi statutory dments, the Commitiee agreed that the
-change from magistrate to 'magis judge' migh be used as an example of a
110nSubstantive chan ge i n the rules.)

dg Ripplethetrnedthe CcmMitte' at ioto the Dsc nItems' on the
agenda. Becas e of time onstraints, Judge Ripple k the lsit out of order.

-~~~~~~~~~~~~~~~~~ V~~~~~~~~~~~~~~
A; t the, Committee's De9 cebi W > Su, i92meting asbo ittee cozsisting o Judges

>/ hl~j d 1 l ~j Xl54j ""hdJi of Judges
Eoggs , Xall and Jolly was crete ;+tider te deirabii of developing national K
proedures for handld in deathi peaty cases. , 'i~l6j0Jr4~d' '", IJlj s

Judge Jolly conducted an informal survey of, theludge in his circuit. The judges
stated that the problems the c-ourts periin dling death penalty cases do not
o.-ginaTe from" thefederal rules an thatth federa rules caommt the prol e ms n he r
stait ou t e Idois ly dd t it is un that a federa

,0 th ,d'stripd,6 ,6,,cq S

-. appecsyllat r could substantially cm pro sitation. A nt rtion e lo b
rules' overning deathe cses is realv1eal h nteal res such a anvel

seection w andwhther te, panel saRs ih acs hogotislfe eol oi st
whic931 a 2 na i5n h ¢rrule might be usel istays andrthdue t
guidelines.'uge Jolly alsonof e xp ofwordpressedgthe Opinion tha e f eween for a
federals appenlate rulegoverning copiea.' ty As

om Iht~e iC'ould be Pnextrica vove int onflicta be unbesto Jadle the rest
of its work.

The subcommittee consensus was that the Advisory Committee should take no further
ato.The; Advisory Committee concur-red.-

- ~~~~~~~~~~~~~~~~~~~1~

Item 91

necesay os notrecoverable but the
.y co its pr~ ~ ~ ~ ~~os o prdug o
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-- ,who would deterne how much amortization is appropriate. Judge Williams staled that it
should be possible to fasion an easly acmdinisiered brght line re. Judge Ripple ked M.
Strubbe It consult with- tother derki and the AdOinis ve Ofice about the feasibility of
such a rule.

L ~~~~~~~~~~~Item 86.23 ','"

7 ' ,, ; . ., ,lThe proposal was prompted by the difficty a pisoner may -hive i filing timely., objections to -a maistrate judge's r tport because a , sners ei of mail is ofte delayed.
- -Judge Ripple noted tt the problem is the converse of te one addressed by the ComnitteeL. : n response to Hgitgn^xJ~a~k. ligii&ig k adrese n v.he problem that a pro seL , - ~ 'prisoner has in timely filing docume because a prisoner s no control over when prison.

-- , oficials place the psoner's tnail, in' the United States mail aoblem with outgoing mail.
,, 'Thbe fo~cus of this proposal is thatan incarcerated person also des not have control over

when mail is delivered - a problemwith icoming mail.

Judge Ripple also asked Mr. Strubbe to consult with his colleagues about this issue.

L . Discussionof items 91-17 (uniform plan for publication of opinions) and 91-28
(updatng Rule 27 on motions practice) was held over until the next meeting.

L

L At the April 1992 meeting Judge Logan noted that there is a conflict between Rule
4(b) and -1,8 U.S.C. §,3731. 'udge Ripple'stated that the question for'the Commitiee is,

r - S whether to ask the Standing Committee, and thereaftr the ,Judiial Conferene, to ask
Congress to amend the statute to conform withethe rule. Te Committee received a letter
from the Solicitor General asling he Conmmittee to put the question on hold.

L, Judge Logan had raised this issue at the last meeting because he had the question
before him. The Solicitor saidtht the question should arise only rarely and Judge Logan
iagred. Judge Logan' also "agrd with the Solicitor that it might be a giod idea to add a
comment to the-Committee Note accompanying the rule pointiig out' that the issue has been
liigated and referring te reader to the Sair opiniosn. Te Committee responded that a
.Commit,,tee Note cannot be amended without'publication, ejtc. 'he 'conclusion was that the
item should remain on thie agenda for further discussion at'a later meeting.

F t-2
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zAs the time for tfie meeting clsed Mr. Eroeb asked that the record reflect his
-. apprecationl and commendahion to Judge Rippip, Professor Mooney, and their staffs for an

exelac meeting. Th e Csommitte concured. .- ^ .',,1', "-'_'"', ,

As the meeting concluded Judge Ripple made a number of announcements.

1. -Judge Ripple mdicated thiat he would circuat a niemorandum about the Eleventh Ll
-C-- cuis respnse to ihe oi Rues Pro indcatine that-thessue ist .dead listed-
unless some member ote Cmnitte has objecton --

-2. The AdvisoryCmmittee's general en the local ules proect is st on-
going.

3. JudgeRp le d the di Commit at its summer meeting r ed
k mitte fr furher cnsidation its r a (item 89-5 and

90-1) to iclude in the appellate ri a warning that a request for a rehearing in bance
P>1 1,1 Pe'VPCdoesnottol the timefofiigaetinfrcrirr.

4. With rgard to -item 91-3, Iudie Ripple announced that in addition to giving the Rules
Cboibmmittees, aod to defie a final deisilon b rue, Cngress recently added
altort toepnfy~l h ntne nw ijhiteroutr appeal is permitted.

Iudg Riple illwrite totecrui seekding teir counsel.

S. 'With regard to item 92-4, the Solicitor General's proposal to amend Rule 35 to -

: include intriruit c lict as a rund for seeking rehearing in banc, Judge Ripple
statedthat the Fedea JSudicil Center is' proceding with their study which will
in-clde questions pt tisin tem and e expresed his hope at the spring

ng theCommittee wi have the benefit of, that information.

The meeting adjourned t 2:00 p.m. '.

LiReporter 2/
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON, CHAIRMEN OF ADVISORY COMMITTEES
Lo AIRMN - KENNETH F. RIPPLE

PETER G. MBAE November 20, 1992 APPELLATE RULES
SECRETARY SAM C. POINTER. JR.

CIVIL RULES

- WILIAM TERRELL HODGES
CRIMINAL RULES

7 EDWARD LEAVYL~r1 _ , BANKRUPTCY RULES

'TO: Honorable Robert E. Keeton, Chairman
-. - -- Standing Committee on Rules of Practice and Procedure

Enclosed are proposed amendments to Rules 83 and 84 of the Federal Rules of Civil
Procedure and to Rule 412 of the Federal Rules of Evidence. With the accompanying
Committee Notes, these-have been-considered and approved by the Advisory Committee

" on Civil Rules for submission to the Standing Comnunittee underirule 3c of the governing
'procedures with a request for publication and public comment. For your convenience, I also
ama enclosin a "clean" copy of these three rules, reflecting the text as it would appear if the

7 ' changes were approved. We have attempted to conform to the conventions recommended
LI' by your 'Style Subcommittee.

Earlier versions of proposed Fed. R. Civ. P. 83 and 84 were submitted to the
Standing Committee in the Summer of this year, but returned for further study in the light
of- similar -proposals being considered by the other Advisory Committees. Some
modififications have been made to the proposed revisions of Rule 83 and 84 in the hope of

L, arriving at uniform language within the several sets of Rulescontaining similar provisions.
1 suggest that, after the Standing Committee reviews the proposals by the several Advisoryr7- Committees and perhaps, makes alterations to achieve'total uniformity, the several proposals
be published at the same time,- with a call for comments during the same period, and with
any hearing to be conducted jointly'before representatives of each of the AdvisoryL Committees presenting such proposals.

I call your attention to the elimination of what was subdivision (b) in the earlier
version of Rule 83. Tahit subdivision contained provisions authorizing the use-with Judicial
Conference approval and for a limited period of time--of local rules inconsistent with the
national rules. This proposal had generated significant controversy, and the Advisory
Committee has concluded that consideration of any such proposal should be deferred until
after evaluation of the experience with diverse local rules under the Civil Justice Reform
Act.

The proposed change to Evidence Rule 4-12 is drawn from language considered by
the Advisory Committee on Criminal Rules. with some modifications in the text and more

X, extensive changes in the explanatory note. I assume that the reconstituted Advisoryv
Committee on Evidence Rules would be charged with responsibility for further action on

L



Hon. Robert E. Keeton, Chairman Page 2
November 20, 1992

this rnle, including consideration of comments and conducting any public hearngs.

Extra copies of this letter and the enclosures are being sent to the Secretary of the
-Standing Committee to fclitte redistribution to members o the Standing Committee.

Sincerely,

Sam C. Pointer, Jr*,
Advisory Committee on Civil Rules

cc. Secretary, Standing Committee
Members, Reporter, and Secretary
;-of Advisory Committee on Civil Rules
Chairmen, other Advisory Committees

I~~~~~~~



L
PROPOSED AMENDMENTS TO THE

FeDERAL RULES OF CIVIL PROCEDURE

Rule 83. Rules by District Courts: Odexs

1 . fa) Local RXles. Each district courtby-eatioenof. acting by a majority of

i, 2 thjudges-eefs mayfroim:etm, after giving appropriate public notice

L 3 1 and an opportunity to comment, make and amend rules governing its practice_.A

4 local rule must be -net-inconsistent with Acts of Conaress. consistent with -- but not

5 duplicative of -these rules adopted under 28 U.S.C. $4 2072 and 2075. and

Hi 6 conform to any uniform numberinc system prescribed by the Judicial Conference

7 of the United States. A, local rule ho aeRptei ohall takes effect wpon the date

8 specified by the-district court-and shel-remains in effect unless amended by the

L dist9, -Court or abrogated by the judicial council of the 'circuit in which the district

10 is located. Copies of rules and amendments soe-made by any district court-shel

11 must, upon their promulgation. be furnished to the judicial council and the

12 Administrative Office of the United States Courts and be made available to the

LI_ 13 public.
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

14 b Order. In all eases-matters not provided for by rule, the district

15 judges and magistrates Judges may regulate their practice in any manner net

16 inconsistent with Acts of Congress. with these-rules er-adorted under 28 U.S.C. 66

17 2072 and 2075. and with local rules these-of the district in which they act.

18 (c] Enforcement. Local rules and orders imnmosina arecuirement of form

19 must not be enforced in a manner that causes a partv to lose rights because of a

20 negligent failure to complv with the local requirement.



.* L
2 FEDERAL RULES OF CIVIL PROCEDURE 7

COMMITTEE NOTE '

Purpose of Revision. A major goal of the Rules Enabling Act was to achieve V
national unifonrdty in the procedures employed in, federal'cour. The primary purpose t
of this rvision is t,o encourage distit cout toconsider carefully the possibility of
conflictb~etween ' their local rules ancdpractices and the nationally-promulgated rules. At
;vanious places within ithese, rules (e.g, Rlef 16) .distrct courts are specifically authorized, L 9
f not encouraged, to' adoptlocalres to implementte' puirposes of Rule 1 in the light of
local conditioiisb The omission of a simaI exicit authorization'in other rules should not

,be, vieed as precluding y implicaton te adoption of other local rules subject to the
contrantsof thsRule 83.,

Subdiviision (a). The revision conforms the language of the rule to that contained
in 28 U.S § 207i and also provides tat local district court rules not conflict with the

tional Ban rupt Rules ad'opted under 2.8 U.S.C § 2075. Particularly in light of statutory
'and rules changes thatmay encourage experimentaitioi through local-rules on such

,matters ,a disclosure requiremens an'd linitatiorns o'n' discovery, it is mportant that, to
facilitate awareness within a bar tat is increasingly national in scope, these rules be
numbe re or identinfiedin conforimity with an'yuiform syteW for such rles that may be
prescribed from time to time bythe 'judicial Conference. Revised Rule 83(a) prohibits F
local rshat aemerey duplicative ora restateent of national rules; this restriction L
iss dsigned to.. prevent possible ' fconliting interpretations arising from minor
inconsistencies between te wording ,ofnati and lodal res, as well as to lessen the K
risk that significant local practices may be ove rlooked by inlus ion in local rules that are
unnecessarily long. 4,

Subdiision (b). The revision conforms the language of the rule to that contained V
in 28 U.S.C. § 2071, and also' provides that a judge's orders should not conflict with the
national Bankruptcy Rules adopted under 28 U.S.C. § 2075. The rule continues to C
authorize--although not encourage--individual judges to enter orders that establish
starndard procedures in cases assigned to them (e.g., through a "standing order") if the
procedures are consistent with these rules 'and with any local rules. In such L
circumstances, however, it is impbrtant to assure'that litigants are adequately informed
about any such requirements or expeciatiors, as by providing them with a copy of the,
procedures. w , c o the

Subdivision (c). This provision is new. Its aim is to protect against loss of rights V
in t~he enforcement of local requirements relating to matters of form. For example, a party
should not be deprived of a right to" a jury trial because its attorney, unaware of--or
forgettng--a local ,rule directing that jury demands be noted in the caption of the case,
includes a jury demand only in the body of the pleading. The subdivision assures that
negligence in conforming to a local'requirement relating to a matter of form will not
deprive the partyf of some right;, it does not,however, preclude the court from K

L
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appropriately sanctioning the attorney for such inattention, as by requiring attendance at
-a seminar covering the local rules of court.

-The, proscription of the subdivision is narrowly drawn--covering only violations
attributable to negligence and only tose involving local rules or standing orders directed
to matters of form. It does not limit the court's power to impose substantive penalties
upon a party if it or its attorney contumaciously or repeatedly violates a local nile, even
one involving merely a matter of form. Nor does the subdivision affect the court's power
to enforce local rules orstanding orders that involve more than mere matters of form-for

L. example, a local rule precluding evidence from a witness; not identified in a pretrial listing
of witnesses.

,~~~~~~~~~~~~~~~~~~~~h 'di t cpi rfet

, ~ - SAlthough, as indicated above, subdivision (c) is qitejlimited in its scope, it refects
a broader concern; namely, that,'particularly with the proliferation of local rules and
standing orders, litigants can be unfairly prejudiced by rigorous enforcement of diverse
Iocal reurements not addressed by the national rules. Excesses in promulgating and
enforcing local requirements can result inattorneys, otherwise qualified, being unwilling
to appear, in the particular federal forum, and in parties being forced into extra
expenditures because of ̀ a fear of proceeding without'loc'al counsel familiar with the
inricacies' of local practice., Revised Rule 84(c) should, therefore, be viewed,
notwithstanding its narrow explicit reach, as expressing a more general admonition to
courts 'to ensure that their local requirements are enforced in a manner that appreciates
the potential for error when counsel practice in a number of courts withidifferent,
sometimes inconsistent, local rules.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Rule 84. Form: Technical AmendmentS

E 1 (a) Forms. The forms eenteined-in the Appendix of Frnm are suffii:ent

2 suffice under the rules and rc: intended to indicate illustrate the simplicity and

t 3 brevity of statement which that the rules contemplate. The Tudicial Conference of

4 the United States may authorize additional forms and may revise or delete forms.

5 Nb) Technical Arnendments. The Tudicial Conference of the United States

L 6 may amend these rules or the exDlanatorv notes to make them consistent in form

7 and stVle with statutory chances. to correct errors in arammar. spellina. cross-

8 references, or tvroaraihv. and to make other similar technical chances of form or
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9 style.

CO.,MTTEE NOTE

SPECMF NOTE: Mindfufl of the constrits of the s nngAct, the Committee calls '
the' attentionof the Supreme t and Congress to these changes, which would eimninate
the'-- requrmnt f Supreme Couit and 'Congressional approval in the imnited
circumsrtances indicated. The changes Si subdivisions(a) and (b) are severable from V
each other, and fromoth'er proposed amendments to the rules. i .

The revision contained in subdivision (a) is intended to relieve the Supreme Court K
and Congress from the burden Qf reviewng canges in the forms prescribed for use in L
civil cases, which, by the, terms of the le, are merely illustrative and not mandatory. Rule
9009 of th, Federal Rules of Bankrptcy Procedure similarly permits the adoption and
revision of ba ptcy foirns without need fr revew by'the Supreme Court and Congress.

itoo -wl 'flbl th ju
Similarly, the addition o sibdivision (b)will enable the Judicial Conference, acting

through it'sestatblished proced'urs andafter consi'deration by the appropriate Committees,
to make techiuc^'al aiendments to tese es without hig to burden the Supreme Court
and' Conwrss with such changs. ''Ths'delegation, o authrty, not unlike that given to G
Code Conunissions wit r espect to legisIon, will lessen the delay and administrative
burdens, that can unne essariy encu ber te ,tue-making process on non-controversial
non-substantidveat~ters, at'therisk of diverting attention from items meriting more detailed F
study and, consideration. As exaMles of situations where this authority would have been
useful,'onemigh't cite'te numner6us 'aten dnents that were required to make,.the rules
gender-neutra," section 11 () Of P,.L. 102-198 (bgeorctig a cross-reference contained in ,

the 1991 revision of Rule 15), and the various chnges contained in the current proposals
in recognition of ethew toitle of "MagiAtrate Judgepursuat to a stattor change. It is
anticipfatd, however, that a general' re,-write ofihe rles to improve language, style, and
format 'ilhnghoilit th xule---w h, thou0tional, jmight result in sustantive
changes-would be submitted to the Supreme Court and Congress. V

4 9

L



L ~~~~PROPOSED AIAEDM EN TO Tno
FEDmERAL RUE OF EVIDENCE

RiUe 412. SeOfeCaes; Rel cee eVcdms Past Sezual Beor or Predisoihon
L 1 (a) Evidence GexieralIv Jadmissible: Ezhosos. U1 _

2 :thcr provition f lawv, in a eriminal easc in which ' pVernon l accud of an

3 eoffeiae under thaptcr 1GOA ef titic 18, United Statcw Code, rmputatizn or opini8n

4 videnec of thc t a- -ual behaief an - vd victim of _uch offense is net
5 ~ ~ ~ ~ ~ ~ ~~~~~a adllzgcdlc

6 tb) Netv-ithstanding any ether privisizn of law, in a criinal as in

7 which a pcron i3 a::used of an effcnse under chaptcr 109A ef ttlfe 18, Ured

8 StAes CGeodeEevidence of a vitie krsthe past sexual behavior ether tan reputtio

9 'r:ioin evidenee or mredisposition of an alleaed victim of sexual misconduct-is

10 alw not admissiblc, uiess- such evidenee ether than reputation or opinion

11 evidenee is iav be admitted only if it'is otherwise admissible under these rules and

12 is--

13 (1) admitted in acc rdanec with subdivisien (c) (1) and (c) (2) and

14 i_ constitutionally reqtired te be admitted; o

15 (2) admitted in acra-^e -h disien (c) and is :-videne

16 ef-

17 (A1) evidence of specific instances of-ps sexual behavior with

18 peFs we-someone other than the _erson accused; of the sexual misconduct.

19 when offered bythc aeused upon thc isuee of whether the accuncd wa r

20 was net, with respeet to the alleged victi2T, to rove that the other verson
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21 was the source of semen. oiher-bhvsical evidence. or injury-e

22 MM evidence of specific instances ofLpassexual behavior with the

23 euased and is oficrd--bye h thz cu1d upon the issUe of whether the,

24 alleged victim -ointed to the se*ul behavior with rmspect to which such e

25 offese isileg-W person accused of the sexual misconduct, when offered

26 - to prove consent by the victim:'

27 e3 evidence of specific instances of sexual behavior or other K

28 evidence of sexual behavior or predisposition. when offered in a criminal

29 case in circumstances where exclusion of the evidence would violate the

30 constitutional riahts of the defendant: or - X

31 (4) evidence of specific instances of sexual behavior or other

32 evidence -- including evidence in the form of reputation or opinion --
.

33 concerninc the sexual behavior or predisposition of the victim, when offered

34 in a civil case in circumstances where the evidence is essential to-a fair and5

35 accurate determination of a clim or defenseY

36 -(b Procedure to Determine Admissibility. Evidence must not be offered

37 under this rule -unless the proponent obtains leave of court by a motion filed under V
38 seal. specificallv describina the evidence and stating the ourposes for which it will

39 be offered. The motion must be served on the alleaed victim as well as the parties L;

40 and must be filed at least 15 days before trial unless the court directs an earlier L
1. Public comment should also be solicited respecting the following alternative language in subdiVision L

(a)(4): ... when offered inla cvil case in circumstances where its probative value substantially outweighs the
danger of tir' prejudice to the parties and harm to the victim." Some minor modifications of the Committee -
Note would be needed if this language were adopted.

re
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41 filina or. for aood cause shown, permits a later filina. After aivina the parties and

42 the alleced victim an opportunity to be heard in chambers. the court must

43 determine whether. under what conditions. and in what manner and form the

44 evidence may be admitted. The motion and the record of any hearina in chambers

45 must remain under seal in the trial and avoellate courts.

46 (o)(1) If the prcson a96u4emd of off iitting an ofacnoo under chaptcr 100^

47 ef titlc 18, United States Code intends to offer under aubdivision (b) ovidcnoo of

L

48 speeifie iratanees e the alleed victim's* past semuel behavior-, the accus*cd shall

49 m-'-- a writen motion to -ferffe; - ^- suheide net later tasn fifeend befere the

50- date en vrhich the tna in vw~ieh seeh evidenee isa tobe effeed is| sehedtded to

51 begin, mceept that thc cowur may &c;w the motion to be made at a latcr date,

52 including during tial if th ;court deternines that the cvidenec is neowly dicovered

L wn53 and eeuld net hLv_ beeon btained corlier through the exer-eis of due dfligenec _r

54 that thc i^_uc to which suoh cvidncc relates has newly aisen in the case. Ainy

55 motion made under thi" paragraph shall be served on all other parlics and on the

56 legd victim.

~57 t2) The motion deocdbod in paragraph (1) shall be accompaioed by a

58 vitten offcr of proof. If thc court dotormines that the offor of proof contaizw

59 evidenc dosc^ed in subdivizien b), the eturt _hall order a haxing in :hibLrs

L. 60 to dotoemino if _uch evidence is admi_-iblc. At such hearing thc partios may call

61 witnescse, including tho llcgod victim, and Offcr rclevant evidenec.

62 N-otwitetanding subdivisien (b) of ru 104, if the releveney of the evidenec which
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63- the ac-u--d sceks to ofcr in h: trial depends upon the fiflllmcnt of a condition

LI64 :1 Iof t, th: :ourt, at th: hcarneg in :hamnbzr3o r at a. oubazquent hcaring in ;

65 ;harnbdre seheded fr suh purpse, _hl aeept 1d1n__ _n 'issue of

66 whcthIr auch ::ndition in fact i3 fufillcd and shall detenriine auch issue. L

67 (3) If th curt detnrio Zn t- b :_ the h.ar;ng deer;ibd in

68 para ph (2) that the: videnee which thc accuacd acckl to effcr is rlevnt and

69 th the prebativ vluc h videnee outweighs the danger ef unair prejudic, 7.
70 suueh evdene sh"ll bc aidmioibl: in th trial t *L the __- an erder made by the

71 __- op=_ies evidenee whih may be effered and e:ae Wrth respe:t t: Whh the

72 alleged vitim may bec cxamincd r ro-e exned. - - 7
73 - (d) For- pt ru:e, the th-n "past sexual bhaviez#' means K

74 - )cxal bohatizr :ther than the :csual bshae"ir with respect to which an effeins-

75 under chaptzr 109A of titlc 18, Uiited Statc3 Codc i3 allGgcd.

COMMIITEE NOTE

This revision is intended to clarify ambiguities and confusing references contained L
in the former rule and to expand its'protection to all persons who are shown to be
possible victimns of' sexuaal amisconduct. A-s revised, the rule calls for exclusion in civil as
well as critninal cases of evidence of an alleged victis' sexiual history--whether involving 7
specific acts orreputation or opinion testimony--unless the probative value of the evidence
is sufficiently great to outweigh the invasion of privacy and potential embarrassment
frequently associated with public exposure 'of a person's 'sexual history. The revised rule
applies in all cases in which. .there is'e'vidence that someone was-' the victim of sexual
misconduct, without regard to whether the alleged'victim or person accused is a party to
the litigation. The termiiology "alleged victim" is used because there will frequently be 7
a factual- dispute as to whether sexual misconduct occurred, and not to connote any
requiremrnt that the misconduct be allege" in the pleadings. Similarly, the reference to K
a person "accusedd" is used in a non-tecchnical sense; there is no requirement that there
be a criminal charge pending against the, personor even that the misconduct would
constitute a criminal offense. '

j
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,, ,Subdvision-(a). The amended rule combines former subdivisions (a) and (b) and
eliminates the introductory- clauses--"notwithstanding any other provision of law'I-which
were confusing because of the lack of any indication in the text or legislative history
regarding what laws were intended to be overidden. The revised rule applies in all cases
inwhich a litigant seeks to'-offer evidence concerning the plast sexual behavior or
prIedisposition of a person who is asserted to be the victim of sexual misconduct. The
general proscription against this aype of evidence applies whether the evidence is offered
as' substantive_ evidence or for impeachment purposes, and'whether offered during the
victim's testimony or during examination of other witnesses.

Th.;p..re former rule inapppriately restricted its protection in rcrrminal cases to charges
br~o~ught under chapter 109A of title 18 of the United States Code. -The need for protection
agai,8nst this type of evide-nce is, however, equally as'great in other criminal cases. For
example,, in a prosecuxti~on for klidnappingin which the victim was sexually assaulted,
evidenceof ,the, victim's prir sexual behavior should not be permitted. Although a court
might' excl-u~d~e ',evidence>,of the victfims sexual hitry under the ecisting rules of evidence,
the Advisory Conimittee believes thati Rule 412'shoul Dbe amended to explicitly call for
rejection of'such evidence.

The revision also extends the protection of the rule to civ actions. A person's
privacy interests do not disappear merely because-, the liti tioninvolves a claim for
daimages or injunctive relief, even when the 'clain is itiated by'that person., As, a matter
of pu~b~lic ',policy,-victims,,ofsexual misconduct should not be'intimidated from bringing
.those clams because of fearof inquiry into their entire seXual history thathas only
marginal rel~evance to the issues in the case.

. ,,, The, conditional',,clause "otherwise admissible under these rules" is included in
subdivision (a)' to emphasize that'evidence -described in paragraphs (1) through (4) is not
automatically to beadmitted. To be admited, the evidence 'not only must meet one of the
four listed exceptolns, but also must satisfy the requirements for admissibility contained
in the other rules of evidence. Thus- in determining adissibility, the, court would also
have to consider, Rules 402 and 403, and perhaps other rules such as Rules 404 and 405.

Paragraphs (1) and (2),restate provisions of,,the prior rule, with appropriate
changes' to accomodate for the extension of the general proscription to the broader
range of cases. These exceptions apply in both criminal and civil cases.

Paragraph (3)'e:xpands in, part the language--but not the concept--of the former
rule, permitting admissibility when essential to the protection of constitutional rights of a
defendanFlt i~n a criminiial' ~ase., The language of the prior rle addressed nly the possibility
that the ,constitutional rights of an accused might in some criminal cases re Iquire admission

L oofevidence oAv'ictimrs pror siexual behavior. See Olden rKentucky, 488 U.S. 227 (1988)
(defendant in rape case had tight 'to inuire into alleged victim's cohabitation with another
man to show blias). The revision prondes that, if other types of evidence relating to theL, to
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sexual activities or predisposition of a victi would be required by the constitution, the
rues of evidence should not preclude admissibilit. This change is not intended to imply
that reputaon or opi evidence conceg avictim of sexual misconduct would ever
be constitutionally required, but ihe rule is reworded to acco mrmodate that possibility.

-, Paragraph (4) is new. provides a civi analogue to pargraph (3), recognizing
that tee can be civil cases in which excepions (1) and (2) would not apply but
adiriission of the evidence might be essenti to a fair ad accurate detem-ination of a
claim or-defense.- One example might be a case in which the plaintiff claims defamation
and this y-e-of evidetce might be essential to s-how te statements were true or the
plain sered no injury toh t aion. Theexcepton alters for this type of evidence
the normal standard of relevancprescribed inRule 402 by specifying that the evidence
mustb essentl to an ac deterinaton ofan issue. n specifying that the evidence L
must be essential to a, fidetemiinatin of i e excption also calls for the court
-to consider the leitimate priv terests of th leged vict, a concern that may not
he a tely c d by Rule 403 ticlaly if tevcti is not a party to the action. U

Subdivision (b). This subdivision makes some changes in the special procedures 1
-to be followed before 'this type of evidence is received, as well as maidng stylistic
changes for clarity.

The rule assures that the alleged victim if not a party to the action, ,has the right r
to be-heard in chambers with respect tothe adissibility of the evidence. Depending on
the circurristanes, the tal crt o deteri e to ear from parties and victim
separately or at the same time, but a record is to be made of ihe hearIng. The motion and
the recotrd of the hearing must remain under seal even if the, evidence is recefred, since
often the ,ieng j- will relfer to matters t are not received or e rec din another L
fohrm. *,+ q,

hd The revised rule elirninates the provision contained in former subdivision (c) (2) that L
had ief ect of keepng from the jury evidence hat the trial judge did not believe--a

pr ion t wasofquestionable constitutional validity. See 1 S. Saltzburg & M. Martin,
Federal Rules of Evidence Man'ua, 396-97 (5th ed. 1990). Under Rule 104(b),,however,
he judgei can exclude evidence that reasonabie jurorS could not ind 'credibe.

Also eliminated is a provision contained informer subdivision (c) (3)whichaltered
the standard prescribed in Rule 403 for weighing probative value against the danger of
unfair prejudic.Te Advsr Committee :belie'ves jthawtrsec ovine
descrAbed in sbi taa
in Rule 403. Te cac-l xception for ciVIl cases in Sukiiin()4) ahwvr, be
subjecte tthm sn r that th r e vin be es to

afarir ae dtemna of a mate triai issue jn ofeecasecf

Then revis fionatorizes the court to require ta mto o d so feiec
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, under Rule 412 be filed more than 15 days. before the trial begis. It preserves the power
of the court to permit late filing of such a motion-even during trial -but prescribes a more
general standard than before1 "for good cause shown." in determining whether to permit

I late filing, the court may take into account the conditions previously contained in the rule;
namel, whether the evidence is newly discovered and 'could not have been obtained
earlier through the exercise of due diligence, and whether the issue to which such

L. -evidence relates has newly arisen in the case.,

L
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, PROPOSED REVISIONS OF THE
- -FEDERAL RULES OF CIVIL PROCEDURE

Rule 83. Rules by Distxict Courts; Orders
L . (a,) Local Rules. Each district court, acting by ,a, majority of its judges, may, after giving

appropriate&public notice and an opportunity to commentmake and amend rules governing itspractice. A local rule must be consistent with Acts of Congress1 consistent with -, but not, duplicative
of- "'les adpte under 28 U.S.C. 2072 and 2075, and conform to any uniform numbering
system prescribed b the Judicial Conference of the United States. A local rule takes effect on thedate spieified by the district court and'remains in effect unless amended by the court or abrogatedL -htib the judicial council' of the ci t in wich the district is located. Copies of rules and amendments
~ made by a district court must, upon their promulgation, be finished to the judicial council and the
Ad'ministrative Office of the Uited States Courts and be available to the public.

L > - , (b) Orders. In matters'not provided for by rule, the district judges and magistrate judges mayregate tlhei -practice in any manner consistent with Acts of Congress,-with rules adopted under 28V;: ' 'U.S.C. §§ 2072 and 2075, and"with local rules of the district in which they act.
(c) Enforcment. Local rules and'orders imposing a requirement of form must not beenforced in a manner that Causes-a partty to lose rights because of a negligent failure to comply with

the local requirement.

Rule 84. Forms; Technical Amendments
(a) Forms. The forms in the Appendix suffice under the rules and illustrate the simplicity and

brevity that the rules'contemplate. Te .udicial Conference of the United States may authorize
'additional forms and may revise or delete forms.

(b) Technical Amendments. The Judicial Conference of the United States may amend theseif, - rules orihthe rylnao,,te t'io maketih-em consistent inform and stle with statutor changes, to
correct errors in grammar, spelling cross-references, 'or typography, and to make other similar
technical changes of form or style.

L.
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PROPOSED REVISION OF THE",
FEDERAL RULES OF EVIDENCE

Rub 412M Vctim's Past Sexual Behavior or Predisposition

. (a) Evidence Generally Inadmissible Exceptions. Evidence of the past sexual behavior or LJ
p .osit"iof an alteged victim of sexual misconduct m'ay beadmitted on if it is otherwise

'~' admnissible unde r t'hese rules and is- ,, . 7 -. ,, ,-.

- ,; () evidence of specifli instances of sexual behavior wth someone than the person
-t~cused of thesexua miscond ctwhen ered-to prove at the other person was the source
o6f s em enother physicalevidence, or injury L

,,,',lIil (2)einco, c iances of al behavior with the person acused of the
-sexalmiscndutwhen offered to prove consent by the victim; '

0) evidence of specific instances of semual behavior or other evdene of sexual behavior
or predisps6ition, whenl ofered ina crimial case in circumstances where exclusion of the
evidence 'uld' violate the constitutional rights of the defendant; or

(4) evidence of specific instances of sexual behavior or other evidence -- including
,evidence in cthe form of reputation or opinion- -concerning the sexual behavior or
predisposition of the vicdtm, when offered in a civil case in circumstances where the evidence
is essential to a fair and accurate determination' of a claim or defenseYl

(b) Procedure to Determine Admissibility. Evidence must not be offered under this rule
unless the prnent obtains leave of court by a motion, filed under seal, specifically describing the L'
evidence and stating he purposes fwhichit will beoffered. -Tihe motion must be served on the
alleged vctim aswelas the parties and must be filed'at least 15 days before trial unless the court
directs a ,n' earlir flg or, for good cause shown, pits'a later filing. After giving the parties and L
t~healleged victiman'opportunity to be heard in chambes, the court mst, determine whether, under
what conditions,, And, in at manner and form the evidence may be admitted. The motion and the
record of any hearing in chambers must remain unde! seal in the trial and appellate courts.l

Ell

LJ

1. Public comment should also be solicited respecting the following alternative language in subdivision
()4): .. when offered in a cvil case in circumstances where -its probative value substantiallyoutweighs the

danger of unfair peuieto the parties and harm to the victim." Some minor modifications of the Committee

prej -~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Note would be needed if this language were adopted.(a)4> . .. ien ffeet n acisl asein rcustaceswhee ~ls robtie vtuesubtanialy orweghsth
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RECOMMENDATION OF THE
ADVISORY COQMMITTEE ON CRIMINAL RULES K

ON EVIDENCE RULE 412

Rule 412. Victim's Past Sexual Behavior or Predisposition

(a) Evidence of past sexual behavior or predisposition of an alleged victim of sexual I
misconduct'is not' admissible in any civil or criminal proceeding except 'as provided in subdivision
(b).

(b) Evidence of the past sexual behavior or predisposition of an alleged victim of
sexual misconduct may be admitted under the following circumstances:

(1) evidence of specific instances of sexual behavior with persons other than the person L"
whose sexual misconduct is alleged if offered to prove that another person was the
source of semen or injury; '-

L
(2) evidence of specific instances of sexual behavior with the person whose sexual
misconduct is alleged if offered to prove consent;

L
(3) evidence of specific instances of sexual behavior if offered under circumstances in
which exclusion would violate the constitutional rights of a defendant in a criminal case
or in a civil case would deprive the trier of fact of evidence which is essential to a fair L
and accurate determination of a claim or defense; or

(4) evidence of reputation or opinion evidence 'in a civil case in which exclusion would K
deprive the trier of fact of evidence which is essential to a fair and accurate
determination of a claim or defense. K
(c) Evidence covered by this rule may not be admitted unless the party offering it

files a motion under seal, not less than 15 days prior to trial or at such other time as the court
may direct, seeking leave to offer the evidence at trial. The motion must describe with
particularity the evidence and the purposes for which it is offered. The court shall permit any
other party as well as the victim to be heard in camera on the motion and shall determine r
whether the evidence will be adm'itfted, the conditions of admissibility and the form in which the L
evidence maybe admitted. The court may permit a motion to be made under seal during the
trial for good cause shown. The motion and the record of any in camera proceeding must
remain under seal during the course of all proceedings both in the trial and appellate courts. L

K

Lra
K



RECOM (ENDATION OF THE
-ADVISORY 4CITTE ON CIVIL RULES

ON Evt1IDi1Cg RUIE 412

PROPOSED REVISION OF THE
FEDERAL RULES OF EVIDENCE

7 Rule 412. Victim's Past Sexual Behavior or Predisposition
(a) Evidence Generally Inadmissible; Exceptions Evidence of the past sexual behavior or

predisposition of an alleged victim of sexual misconduct may be admitted only if it is otherwiseadmissible under these rules-and is-

(1) evidence of specific instances of sexual behavior with someone other than the personaccused of the sexual misconduct, when offered to prove that the other person was the source
of semen, other.'physical evidence or injury t

(2) evidence of specific instances of sexual behavior with the person accused of thesexual misconduct, when offered to prove consent by the victim;
(3) evidence of specific instances of sexual behavior or other evidence of sexual behavioror predisposition, 'when offered in a criminal case in circumstances where exclusion of the'evidence would violate the constitutional rights of the defendant; or
(4) evidence of specific instances of sexual behavior or other evidence - includingevidence in the form of reputation or opinion - concerning the sexual behavior orpredisposition of the victim, when offered in a civil case in circumstances where the evidenceis essential to a fair and-accurate determination of a claim or defenseY

L (b) Procedure to Determine Admissibility. Evidence must not be offered under this ruleunless the proponent obtains leave of court by a motion filed under seal, specifically describing the
evidence and sating the purposes for which it will be offered. The motion must be served on theL alleged victim as well- as the parties and must be filed at least 15 days before trial unless the courtdirects an earlier filing orlfor good cause shown, permits a later filing. After giving the parties andthe alleged victim an opportunity to be head in chambers, the court must determine whether, under

[ L what conditions, and in what manner and form the evidence may be admitted. The motion and therecord of any hearing in chambers must remain under seal in the trial and appellate courts.

LI
I

_, .1. Public comment should also be solicited respecting the follo ving alternative language in subdivision(a)(4): ... when offered in a civil case in circumstances where its probative value substantially outweighs theL danger of unfair prejudice to the parties and harm to the victim. Some minor modifications of the CommitteeNote would be needed if this language were adopted.

L
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Advisory Committee on Criminal Rules .1
Fall 1992
Fed. R. Evid. 412

FEDERAL RULES OF EVIDENCE

Rule 412 is deleted and replaced with the following:]

F Rule 412. Victim's Past Sexual Behavior or Predisposition

1 (a) Evidence of past sexual behavior or predisposition

2 of an alleged victim of sexual misconduct -is not admissible

3 in any civil or criminal proceeding except as provided in

Lk~ 4 subdivision (b).

r 5 (b) Evidence of the past sexual behavior or

6 predisposition of an alleged victim of sexual misconduct may

7 be admitted under the following circumstances:

8 (1) evidence of specific instances of sexual behavior

9 with persons other than the person whose sexual

10 misconduct is alleged if offered to prove that another

L 11 person was the source of semen or injury;

i 12 (2) evidence of specific instances of sexual behaviorL
13 with the person whose sexual misconduct is alleged if

C '
t 14 offered to prove consent;

15 (3) evidence of specific instances of sexual behavior

16 if offered under circumstances in which exclusion would

17 violate the constitutional rights of a defendant in a

18 criminal case or in a civil case would deprive the

L 19 trier of fact of evidence which is essential to a fair

20 and accurate determination of a claim or defense;.or

21 (4) evidence of reputation or opinion evidence in a

22 civil case in which exclusion would deprive the trierL
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23 of fact of evidence-which is--espential to a fair and'

24 accurate determination of acclaim or defense.

25 ,(c) Evidence coveredby this rule may not be,'admitted

26 unless the party offering it files a motion under seal, not

27 less than 15 days prior to trial or at such other time as

28 the court may direct, seeking leave to offer the evidence at

29 trial. The motion must describe with particularity the

30 evidence and the purposes for which it is offered. The

31 court shall permit any other party as well as the victim to

32 be heard in camera on the motion and shall determine whether

33 the evidence will be admitted, the conditions of

34 admissibility and the'form in which theevidence may be

35 admitted. The court may permit a motion to be made under L

36 seal during trial for good cause shown. The motion and the

37 record of any in camera proceeding must remain under seal

38 during the course of all further proceedings both in the

39 trial and appellate courts.

K

COMMITTEE NOTE

The changes to Rule 412 are intended to diminish some C
of the confusion engendered by the rule in its current form
and expand the protection afforded to all persons who claim m
to be victims of sexual misconduct. 'The expanded rule would
exclude evidence-of-an alleged victim's-sexual history in
civil as well as criminal cases except in circumstances in
which the probative value, of the evidence is sufficiently ' C
great to outweigh the invasion of privacy and potential
embarrassment which always is associated with public
exposure of intimate details of sexual history. L
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The amendment eliminates three parts of existing
subdivision (a): the confusing introductory phrase,
, (n]otwithstanding -any other provision of law;" the
limitation on the rule to "a criminal case in which a person
is accused of an offense under chapter 109A of title 18,
United States Code;" and the absolute statement that
"reputation or opinion evidence of the past sexual behavior
of an alleged victim of .such offense is not admissible."
The Committee-believes''that these eliminations will promote
clarity without reducing unnecessarily the protection
afforded to alleged victims.

L. . The introductory phrase in subdivision (a) was unclear
and has been, deleted because it contained no explicit
reference to the other provisions of law that were intended
Lto be.o'verri dden. The, legislative history of the provision
provided little guidance as to the purpose of the phrase.
In eliminating it, the-Advisory Committee intends'that Rule
412 will, apply, and govern in any case, civil orcriminal, in
which it-i4s alleged that a person was the victim of sexual
misconduct and a litirgant offers evidence concerning the
past sexual behavior or predi'sposition of the alleged
victim,* Rule'.,412 app'lies irrespective of whether the
evidence concerning thealleged victim is ostensibly offeredF as s~ubs'tantive 'evidence or for impeachment purposes. Thus,
evidence, which might otherwise be admissible under Rules
402, 404 (b)y, 405, 607, 608,, 609, or some other evidence
rule, must be excluded if Rule 412 so requires.

The reason for extending the rule to all criminal cases
.is obvious.- If a defendant is charged with kidnapping, and
evidence is offered, either to prove motive or as a
backgro'und, thatI'the defendant sexually assaulted the
victim, the rule in its current form is inapplicable. The
need for protection of the .victim is as great'in the

A' kidnappling 'case as it would'be in-a prosecution for sexual
assault.. There is a. strong sociai'policy in protecting the
victim's privacy and to encourage victims to Come forward to

L. report 'criminal acts,'And that policy isj not confined to
cases thatinvole' a charg'e of sexual assault. Although a
court m'ightVe'l exclude sexual hXistory evidence under Rule
403 in La kidnappinq' or sit lar case, the Advisory Committee
believes that Rule' 412 should be extended so that it
expl icitly coversall criminal cases' in which aciaim is
-madet that a person"is'the victim of sexual misconduct.

The reason for extending'Rule 412 to civil cases is
equally ,obvious. A person's privacy interest does not

Lo '
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disappear simply because litigation involves a claim of
damages or injunctive 'relief rather than a criminal .
prosecution-..There isa st* onq social policy in not onlynishing' those who, engage in sexual misconduct, but in also
providing relief to the victtim. Thus, in any civil case in
which a person cltaimsto be thepvictim of, sexual misconduct, .
-evidence of the personI's past sexual'behavior or
pr-edisposition will-be excluded except in circumstances in n
-which the evfidence has high probative-' value as recognized by V
amehded Rule 412.

As it currently stands, subdivision (b) excludes '
evidence of a victim,'s past sexual behavior in the limited
category ',of criminal cases to whichl'the, rule applies unless
the Cornstitl tion requires ,,admission,i the evidence relates ito 7
sexual behavior with persons other than the accused and is
offered to' show the source of semen ,,or injury,, or theeviden~ce r-elates, to sexual behayior' with the accusedO ,and is
offered to show .consent. As amended, Rulei 412'~ wll bevirtually unchan ge'd in criminal, cases, but will provide
prote ction to any person, alleged to be a victim of sexual
misconduct regardless ofjthe chargeactually broughtfag ainst
an accusedl.,The amended rule pr ovides for:thefirst time .
protection in civi casescand Isetsforth tvwo, catfe'gories of
evidence that are admissiblei-nc"l b ut ot, criminal
cases.

It should be noted' that thelamended ,rule provides that r
certain categories of evidence 'may be admitted, but does not
require admissioin. In some casesI, evicdenoe offered under
one of Cthe subdivisions ,may fbfe irrelevant andd thereforfre
excluded 'under Rulee 402.

Under subdivision (b) (1) the exception for evidence of
'specific instances of sexual behav-ior with persons other 7
than the person whose sexual misconduct is alleged is
admissible if it ids off ered to prove that another person was
the soure of tsemen brt injury. ,Although the language'of the '

amended rul' is slight y different from the language found L
in existing ''(b) (2},(A)"', the'difference is explicable by the
extension ,of the rule to civil cases. Evidence offered for
the speitfic pur identified, in, this subdivision is,
likely to1 have hgh probative value,q and the' probative value

likelyto be thesame incivil and criminal cases wherethe evidence is relevant. , ' ' . p
The exception in subdivision (b)(2) for evidence of

specific lnstances ̀ of, sexual behavior with the person-whose
sexual misconduct is a'lleged is' admissible if offered to

..
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prove consent. Although the language of the amended rule is
slightly different from the language found in existing

L- (b)(2)(B), the difference is explicable by the extension of,
the rule tocivil cases. Evidence offered for the specific
purpose identified in the subdivision is likely to have high
probative value,,and the probative value is likely to be the
same in civil and criminal cases where the evidence is

-relevant.

L& Under (b) (3) evidence may not be excluded if the'result
would be to deny a criminal defendant the protections
afforded by the Constitution. Recognition of this basic
principle is found in existing subdivision (b)(1), and is
carried forward in subdivision (b) (3-) of the amended rule.
The treatment of criminal defendants remains unchanged. The
United States Supreme Court has recognized that in various
circumstances' a defendant may have a right to introduce
evidence otherwise fire luded 'by an evidence rule under the
Conf ronttation Clause. Seei, Olden v.' Kentucky, 488
U.S. 227I-(l9F,_) (defendant in rape case'had right to inquire
-into alleged victimfs cohabitation with another man to show

p bias).

It is not nearly as clear in civil cases as itis in
criminal cases to what extent the Constitution provides
protection to civil litigants against exclusion of evidence
that arguably has sufficient-probative value that exclusion
would undermine confidence in the accuracy of a judgment
against the-person whose evidence is excluded. The

L Committee concluded that exclusion of evidence that is
essential to a fair determination of a claim or 'defense is
undesirable and thus provided in subdivision (b)(3) of the
amended rule that evidence otherwise excluded by the rule
would be admissible'when exclusionr'"would deprive the trier
of fact Qf, evidence which is essential to a fair and
accurate determinationh of a claim or defense." This

L amendment provides a civil litigant with protection akin to
-th~at provided to a criminaladefendantl,'but recognizes that
some specif-ic'const'itutional'provisiors may require
admission of evidence- in a criminal case that 'would not be
admitted under the amended Rule 412.

Subdivision (b)(4) recognizes a limited class of civil
casesin which exclusion of evidence of reputation or
opinion would-deprive the-trier of fact of evidence which is
essential to a fair-and accurate determination of a claim or
defense. An-example is a diversity case in which a
plaintiff'alleges that a news story was defamatory and seeks

C damages for injury to reputation. It would be difficult in
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such a case to deny the defendant th- opportunity to show.,that the plaintif suf' fered no',reputational injury.

, Amended subdivision, (c) ,,is more concise and'
understandable than the existing subdivision. ,The '
requirement of a motion-15' days 'before trial is continued in
the amended rule, as is the provision that a late motion may
be permitted for, good, causse shown,. The amended rule
,requiires that, anynymotion, be filed under seal and that it
must remain4 under seal duringthe codurse of trial and
-.appellate proceedings. ,jThlis is toassure that the privacy
of jthe alleged victim 4 kspreserved ip all cases in which the
court rules thati offered evidencetis not admissible.

The .,amended rule:;11,provides "that ithe,,alleged victim and,
any, arty >m~aye eard w i,1 respect ,to ny motionl,,,and that
te,,court w illrulen. a dmissibility anzd the& form'i n irwhich

an ivdence will_ P6eDrec e ived,., "Unlikethcurnsubdivis~ion c) (3~ * the aeded rule rdone no ;et,- forth. a
balaning tst. vhe idsbryC mitee intends ,that the

court wi po6t ina rul under Rule 412 as it does - p
under other'evidence rules.

Theelimsinaltonsubsta ntivechange made in subdivision (c)
iis ,the!,,>emin~atioho t e:.,following sentence:
"Nfotwithstandinq subdivision, (b) of-rule 104, if the
relevancy of the evi d;ey'{w,,hi'ch the accused seeks to offer
in tlhe tdr+,ai depend~s lupon the.lfulfillmennt of a condition of
fact, the court, at th eIlhrin g in chambers or at a
subsequ ent hearing in ,hambers, chedules ,for such purpose,
shall, cc tvidnde ottlie iss~iue of whether such condition
of fatis~ufle~an 1 1sh determine such issue." On L
itsf juuld r thaeo authorizeva trial

dg It e eiyoifpst suexal conduct betwe e a
aflegidedvictimanp[Vi fKa defendant in a civil case
based U upnhe U bl uf h~ ch" ps acts did not
Occur. a aihianasequtions of inaion
of the rigtt q3r ra h~ h ixth and Seventh
Amehfldmeflt5JI,~ ~ 9BR ~ ATh FEDERAL RULES
OF ElViDENC MAUi,~6~~'~5t ed.i19)

The Advisory ,Committee concliuded that the amended rule
Provid d 6dqut potcion for -all persons claiming to be
the victims of sexual, misconduct, and that it was
inadvisab Qto con'ti iueto include a provision in the rule
that has been confusXing and that'raises substantial
constitutional issues.

Li
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PROPOSED AMENDMENT TO THE
FEDERAL RULESOF VIDENCE

Rule 412. Sea Offense Cmoe; R l 9vaaofVlctms Past Sexual Behavior or PredisDoition

1 (a) Evidence Generaly iadmissible: EeTtions. Nemi stn

L 2 o r provisien ef leama, in a eridinal ease in which a person is QCosed of an

F 3 effenen under- hapter IOGA ef tide 18, Unted States CGde, reputetizn Zr opin

4 evidenea ef the puat sexual lbehavior- of an aflleged victim of sueh effense is net

5 admissible.

6 (b) NtWeithztanding any other provision of law, in a criminal cc in

7 which-e prso eueesed ef an effcnse under chapter 109A of tide 18, United

8 States -GedeEevidence of a vie hn!s-the past sexual behavior other than reputatien

9 er- epinen e idpncc or predisposition of an allecaed victim of sexual misconduc-i

I0 also net admissible, uniess sueh evidenee ether than reputation Zr cpirUon

11 eidenee is may be admitted only if it is otherwise admissible under these rules and

12 is--

13 (1) Qdtted in accordance dithubdisioensE (e) (1) and (c) (2) and

14 is ccotitionally required te be adwitzd;e e

r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~r1 5 (2 adrrutted in Qcceordanee with subdiv.isien (e) and is evidenee

16 ef-
L

17 (Al) evidence of specific instances of-past sexual behavior with

U 18 peseets-sonmeone other than the person accused. of the sexual mnisconduct.

19 when offered by eCucu d upon the issuec f whether th ccucd w r

20 was nct, with respet to the cfleged victim to prove ththe other person

L
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21 wasthe source of semen. other physical evidence. or injury-e}-f

22 (BO evidence of specific instances of pasexual behavior with the

23 accused and is .acffcd by thA azzu cd upon the issue of whether the

24 alleged victim ecnsented to; aih q cua behavior with rc~pzct to which such
2~~~~~~~~~~~~~e5 I-' Mfif s e tt

25 cffcecc is 4e~gc ersnacsdo the sexual misconduct. when -offered

26 -to Prove consent by the victim:;

27 m evidence of specific instances of sexual behavior or other

28 evidence of sexual behavior or predisposition. when offered in a criminal

29 ca7se in circumstances where exclusion of the evidence would violate the

30 constitutional riahts of the defendant: or

31 (4) evidence of specific instances of sexual behavior or other

32 evidence -- including evidence in the form of reputation or opinion --

33 concerning the sexual behavior or Predisposition of the victim, when offered V
34 in a civil case in circumstances where'the evidence is essential to a fair and

35 accurate determination of a claim or defenseY

36 (b) Procedure to Determine Admissibility. Evidence must not be offered 2
37 under this rule unless the proponent obtains leave of court by a motion filed under 0

38- seal. specifically describing the evidence and stating the purposes for which it will

39 be offered. The motion must be served on the alleged victim as well as the parties

40 and must be filed at least 15 days before trial unless the court directs an earlier

1. Public comment should also be solicited respecting the following alternative language in subdivision

(a)(4): *. .. 'when offered in a civil case in circumstances where its probative value substantially outweighs the

danger of unr prejudice to the parties and harn to the victim.' Some minor modifications of the Committee

Note would be needed if this language were adopted. C

fle
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L 41 filing or, for good cause shown. ermits a later filing. After ivirna the. parties and

42 ,the alleaed victim an oprortuitv to be heard in chambers, the court must

43 determine whether, under what conditions, and in what manner and form the

44 evidence may be admitted. The motion and the record of any hearina in chambers

Ir-I 45 must remain under seal in the trial and apuellate courts.

46 (o)(X) If tho person accuacd of comrmitting an offcnc under ehapter 10

47 of titlc 18,- United States Code intends to cffcr under subdivision (b) evidene of

48 specifie instanecs of the alleged -ietim's past sceual behavior, the ecuecd shall
L.

49 make a written muotioneto offcr h -- idence not later than fifteen dayos bfore the

50 deto on vwhiceh th trial in which such evidence is to be offcerd is scheduled to

51 begin, ;emept that theourt may allow the motion to be made at a later date,

52 includingduring tial if tho ourtw deteorines thaththe vidence Ici newl dLseve-red

53 and could not hawo bcen obtained carlieir thrgh thoe ecrcise of due diligonoc or

54 that thc iscuc to whio such evidencc relato3 has newly arisen in the cena. Any

55 motion made tnder this paagraph shad! be served on *-llothor pa-tics and on the
L 56 alleged-i ietkn

57 (2) The motion destcibed in paragraPh E1) shall be amcompanied by a

58 ' ritten offer of proof. If the-:ourt dotoric that thc offer- f proof oentains

59 evidence described in zub&Xdision Eb), tho court shall order a hcaring in chambers

60 to deternine if zuch ceidence is adwsisble. At sueh hearing the partioC may call

61 escso including ' the alleged victmn, and - offcr rclevsnt ovidenec.

62 Notwi~thanding subdivisien (b) of rulc 104, if the reloeanoy of tho evinee which
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63 the accuned occlk to offer in the trial depends upon tih fulfklmcet of a condition

64 '_f fet; the eeurt, at the hearing in hambrs er at a subquent hLarng in

65 chambers scheduled for ouch purpoec, Shall aecpt evidenec en the issue of

66 whether auch condition in fact is fulfilled and shell detcerinc such issuc.

67 (3) If the court dctcrrninc en the basis of the hearing describcd in 0

68 paragraph (2) that the c"idenec which the accused seclko to offcr is rFelevnt and-

69 that the prcatv - luef such eyidencc eutwe -ighe tho agrc unfir prcudiee,

70 such evidenee shall be admiisible in the trial to the etent an order dc by the [V

71 court specifics videnee which may be offered ad areas with rcespect to Which the v
72 alleged -ietim may be cariined or croessocaminod - -

73 - (d) For purpoese of this rule, th_ term "past sexual behavior" means

74 scxual behavior other than the sexual behavior with respect to wvhich an effcrcc

75 under chapter 19A of title 18, United States CGdc is alleged.

COMMITTEE NOTE

This revision is intended to clarify ambiguities and confusing references contained L
In the former rule and to expand its-protection to all persons who are shown to be
possible victims of sexual mnisconduct. As revised, the rule calls for exclusion in civil as C

well as criminal cases of evidence of an alleged victim's sexual history--whether involving
specific acts or reputation or opinion testinony--uiless the probative value of the evidence
is sufficiently great to outweigh the invasion of privacy and potential embarrassment
f-requently associa ted with public exposure of a person's sexual history. The revised rule t-¢

applies in all cases in which there is evidence that someone was- the victim of sexual
-misconduct, without regard to whether the alleged victim or person accused is a party to
the litigation. The terminology "alleged victim" is used because there will frequently be
a factual dispute as to whether sexual misconduct occurred, and not to connote any
requirement that the misconduct be alleged-in the pleadings. Similarly, the reference to L
a person "accused" is used in a non-technical sense; there is no requirement that there
-be a criminal charge pending against the person or even that the misconduct would
constitute a criminal offense. l
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Subdivision (a). The amended rule combines former subdivisions (a) and (b) and
eliminates the introductory clauses--"notwithstanding any other provision of law"-which
were confusing because of the lack of any indication in the text or legislative history7 regarding what laws were intended to be overridden. The revised rule applies in all cases
in which a litigant seeks to - offer evidence concerning the past sexual behavior orE predisposition of a person who is asserted to be the victim of sexual misconduct. TheL general proscription against this type of evidence applies whether the evidence is offered
as substantive evidence or for impeachment purposes, and whether offered during thevictim's testimony or during examination of other witnesses.

The former rule inappropriately restricted its protection in criminal cases to charges
brought under chapter 109A of title 18 of the United States Code. The need for protection
against this type of evidence is, however, equally as great in other criminal cases., For
example, in a prosecution for kidnapping in which the victim was sexually assaulted,
evidence of the victim's prior sexual behavior should not be permitted. Although a court
might exclude evidence of the victim's sexual history under the existing rules of evidence,
the Advisory Committee believes that Rule 412 should be amended to explicitly call for7 rejection of such evidence.

The revision also extends the protection of the rule to civil actions. A person'sprivacy interests do not disappear merely because the litigation involves a claim for
damages or injunctive relief, even when the claim is initiated by that person. As a matter
of public policy,- victims of sexual misconduct should not be intimidated from bringing
those claims because of fear of inquiry into their entire sexual history that has onlymarginal relevance toithe issues in the case.

The conditional clause "otherwise admissible under these rules" is included in
subdivision (a) to emphasize that evidence described in paragraphs (1) through (4) is notautomatically to be admitted. To be admitted, the evidence not only must meet one of the7 four listedexceptions, but also must satisfy the requirements for admissibility contained
in the other rules of evidence. Thus, in determining admnissibility, the court would also
have to consider Rules 402 and 403, and perhaps other rules such as Rules 404 and 405.

Paragraphs (1) and (2) restate provisions of the prior rule, with appropriate
changes to accommodate for the extension of the general proscription to the broaderL range of cases. These exceptions apply in both criminal and civil cases.

7 Paragraph (3) expands in part the language--but not the concept--of the former
L rule, permiiting admissibility when essential to the protection of constitutional rights of adefendant in a criminal case. The language of the prior rule addressed only the possibility7; that the constitutional rights of an accused might in some criminal cases require admission

of evidence of a victim's prior sexual behavior. See Olden vKentucky, 488 U.S. 227 (1988)
(defendant in rape case had right to inquire into alleged victim's cohabitation with anotherE 'man to show bias). The revision provides that, if other types of evidence relating to the
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sexual activities or predisposition of a victim would be required by the constitution, the [
rules of evidence should not preclude admissibility. This change is not intended to imply
that reputation or opinion evidence concerning a victim of sexual misconduct would ever
be constitutionally required, but the rule is reworded to 'accommodate that possibility. 7

Paragraph (4) is new. It provides a civil analogue to paragraph (3), recognizing
that there can be civil cases in which exceptions (1) and (2) would not apply but [7
admission of the evidence might be essential to a fair and accurate determination of a
claim or defense.- One example might be a case in which the plaintiff claims defamation
and-this type of evidence might be essential to show the statements were true or the [
plaintiff suffered no injury to her reputation. The exception alters for, this type of evidence
the normal'standard of relevancy prescribed in Rule 402'by speicifying that the evidence
must be essential to an accurate determhination of an issue., In specifying that the evidence
must be essential to a '~air deterination of an issue, the exception also calls for the court
to consider the legitimate privacy interests of the alleged victim, a concern that may not
be adequate coyered by Rule 403, particularly if the victim is not a;pt ,o the action.

Subdision (b). This subdivision makes some changes in the special procedures
to be followed before this type of evidence is received, as well as making stylistic [
changes for clarity.

The rule 'assures that the alleged victim, if not a party to the action, has the right D7

to be-heard in chambers with respect to the admissibility of the evidence. Depending on
the circumstances the trial court may determine to hear from the parties and victim
separately or at the same time, but a record is to be made of thehearing. The motion and
the record of the hearing must remain under seal even if the evidence is received, since
often the hearing will refer to matters that are not received or are receivedin another 7
form.

The revised rule eliminates the provision containedin former subdivision (c) (2) that L
had the effect of keeping from the jury evidence that the trial judge did not believe--a
provision that was of questionable constitutional validity. See 1 S. Saltzburg & M. Martin,
Federal Rius of Evidence Manual, 396-97 (5th ed. 1990). Under Rule 104(b), however, L
the judge can exclude evidence that reasonable jurors could not find credible.

Also eliminated is a provision contained in former subdivision (c) (3) which altered
the standard prescribed in Rule 403 for weighing probative value against the danger of
unfair prejudice. The Advisory Committee believes that,, with respect to evidence
described in subdivisions (a) (1)-(3), it is appropriate to apply the normal standards stated K
in Rule 403. The catch-all exception for civil cases in subdivision (a) (4) may, however, be
subjected ,to the more stringent requirement that the proffered evidence be essential to 7
a fair and accurate determination of a material issue in the case. Li

The revision authorizes the- court to require that a motion for admission of evidence 7

b ,, , F , l, ~~~~~~~~~~~~~~~~~~~Li



L FEDERAL RULES OF EVIDENCE 7

under Rule 412 be filed more than 15 days before the trial begins. It preserves the power
of the court to permit late filing of such a motion-even during trial--but prescribes a moreE general standard than before, "for good cause shown." In determining whether to permit

L late filing, the court may take into account the conditions previously contained in the rule;
namely, whether the evidence is newly discovered and could not have been obtained
earlier through the exercise of due diligence, and whether the issue to which such
evidence relates has newly arisen in the case.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

fr ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CIURPMAN KENNETH F. RIPPLE

is APPELLATE RULES

PETER G. MCCABE
SECRETARY SAM C. POINTER. JR.

CIVIL RULES

L WILUAM TERRELL HODGES
CRIMINAL RULES

711 EDWARD LEAVY
EL BANKRUPTCY RULES
L Memorandum

TO: Honorable Robert E. Keeton, Members of the Committee on Rules
of Practice and Procedure, Chairmnen of the Advisory Committees,

I and Reporters

FROM: Daniel R. Coquillette7 Mary P. Squiers

RE: Proposed Drafts of Federal Rules Amendments Concerning Local
Rules and Technical Amendments

DATE: December 2,1992

At the last Standing Committee meeting, it was decided that there is
a need for a uniform amendment of the Federal Rules permitting technical
rule changes without the full procedure. It was also decided that there is a
need for a rule mandating uniform numbering of local rules. Each of the
Advisory Committees was asked to consider these changes. Their suggested
draft rules are attached as appendices to this report.

F We were asked by our Chairman to compile the following draft
rules in light of the Advisory Committee recommendations. They are
attached for your review. There is also a brief discussion of each proposed
amendment.

These proposals will be the subject of discussion at the StandingL Committee meeting in Asheville on December 17-19,1992.

l
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Procedure for Making Technical Amendments

The judicial Conference of the United States may amend
these rules or explanatory notes to make them consistent in
form and style with statutory changes, to correct errors or7
inconsistencies in grammar, spelling, cross-references, or
typography, and to make other similar technical changes in7
form and style.

Discussion

The five rules from the Advisory Committees cover essentially
three topics: I) technical amendments to conform to statutory changes; 2)
technical amendments to correct misuses in language; and, 3) technical
amendments to cover other matters of form And style. There are several
variations among these five rules. We attempted to provide one rule that7
addresses all these variations.

The first issue, concerning the correction of the Federal Rules to7
conform with statutory changes, was expressed by the Advisory Committees
draft rules in three different ways. The variation was in the language saying
that amendments cover only nonsubstantive issues. The language "to7
conform to statutory changes" was rejected because it could be interpreted to
refer to substantive changes. The language "to make nonsubstantive7
changes' was rejected in favor of the more positive "formn and style"L.
language.

All of the draft rules used 'almost identical language to discuss the
use of technical amendments to correct misuses of language. Inserting the
word "inconsistencies" along with "errors" was-preferred since its addition

made the meaning broader.

All of the draft rules Also used broad language to encompass all
other technical amendments that can be anticipated. The use of "form and7
style" in this phrase was preferred to provide consistency with the first
phrase.7

Two of the draft rules provided that 'explanatory notes,' along with
rules, be subject to this amendment. These words were added to the proposed [
rule to avoid confusion in the event a rule is amended and the Note no
longer agrees with that rule._

L
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Three of the sets of Federal Rules have Official Forms. The
Advisory Committee on Criminal Rules provided a draft rule on the
amendment of forms:

The Judicial Conference of the United States may authorize
additional forms and may revise or delete forms.

The Bankruptcy Rules have an analogous provision. We suggest such a rule
be considered by the Advisory Committee on Appellate Rules.

Uniform Numbering of Local.Rules

proposed Rule:
Option I: Local rules must conform to any uniform
numbering system prescribed by the Judicial Conference of

the United States.

Option II: Any local rule that relates to a topic covered by the

[insert as appropriate: Federal Rules of Appellate Procedure,

Federal Rules of Criminal Procedure, or Federal Rules of

Bankruptcy Procedure] must be numbered to correspond to

the related federal rule.

Disc~u

Option I is from the draft in the Federal Rules of Civil Procedure. It
is appropriate as an amendment for the civil rules because the Judicial
Conference has, in fact, recommended that a particular numbering system be
adopted by the district courts. At this time,-Option I would be of little value as
an addition to the other Federal Rules since there is no actual or pending
Judicial Conference suggestion with respect to those rules.

Option II is preferred for the bankruptcy, criminal, and appellate
rules. It requires that local rules be numbered to correspond to their related
Federal Rule. This arrangement is, in essence, what the Judicial Conference
recommended concerning local rules of civil practice.
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Procedure When There is No Controlling Law

Proposed Rule: [901. Orders Regulating Practice Before a Court

Each judge may regulate practice before the court in any L
manner consistent with Acts of Congress, with rules adopted
under [insert enabling statutes for all Federal Rulesl with 0
Official Forms appended to the rules, and with local rules of
the district in which the judge acts.. All generally applicable 7
directions to parties or their lawyers regarding practice before
a court must be in the local rules rather than internal
operating procedures, standing orders, or other internal
directives.

Discussion

This rule is the same for all of the Federal Rules. The enabling L
legislation, however, is different and that is noted. Magistrate judges may
need to be specifically mentioned in the Civil and Criminal Rules. This is not
necessary in the Bankruptcy and Appellate Rules. The second part to this rule
is taken almost verbatim from the Federal Rules of Appellate Procedure. It
reinforces the requirement that formal regulation of practice must occur 01
through the local rulemaking procedure of Title 28, involving notice and an
opportunity to comment.

m,
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Federal Rules of Civil Procedure

J
Rule 83. Rules by District CourtsLQ:Orers

I (a) Local Rules. Each district court by action of a majority of the judges -

2 thereof may from time to time, after giving appropriate public notice and an 7

3 opportunity to comment, make and amend rules governing its practice nConsistent -

4 with Acts of Conjeress and consistent withy but not duplicative of these rules adopred

5 under 28 U S.C. §i 2072 and 2075. A local rule so adopted shall conform to any

6 uniform numbering svsrem prescribed by the Judicial Conference of the United States ond 7
7 shall take effect upon the date specified by the district court and shall remain in effect

8 unless amended by the district court or abrogated by the judicial council of the circuit

9 in which the district is located. Copies of rules and amendments so made by any

10 district court shall upon their promulgation be furnished to the judicial council and the

11 Administrative Office of the United States Courts and be made available to the public.

12 ('b) Experimental Rules. t -'itl the approval of the Judicial Conference of the L
13 United States. a district court mam adopt an experimental local nvle incowisistent ith nules3

14 adopted under 28 U.S.C Hi 2072 and 2075 if it is ouherwise consisrent with Acts of

15 Congress and is limited in its period of effecriveness to flee years or less. L
16 I'(c) Orders. In all cases not provided for by rule, the district judges and L
17 magistrates iudges may regulate their practice in any manner notfinconsistent with Acts

18 of Conmress wit/x ihese-rules ef-dopted under 28 U S.C Hi 2072 and 2075. and ".it h

19 local a l eeof the district in which they act.

20 Ld) Enforcement. Rules and orders purstuant to this rule shall be enforced in a 7

21 manner that protects all parries aeoinst forfeiture of r hts as a result of negligent fail.ure

22 to co ply with a reguiremelt of form imposed by such a local tule or order. L

133 7
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COMMITTEE NOTES

SPECIAL NOTE: Mindful of the constraints of the Rules Enabling Act, theL Committee calls the attention of the Supreme Court and Congress to new
subdivision (b). ShouldW this limited authorization for adoption of rules

LI inconsistent with national rules without Supreme Courw and Congressional
approval be rejected, the Committee nevertheless recommends adoption of the
balance of the rule, with subdivisions (c) and (d) being renumbered nThe
Committee Notes would be tei-ed to eliminate references to experimental rules.

L ' Purpose of Revision. A major goal of the Rules Enabling Act was to achieve national
uniformity in the procedures employed in federal courts. The primarypurpose of this
revision is to encourage district courts'to consider with special care the possibility of conflict

L between their local rules and practices and the nationally-promulgated rules. At various
places within these rules (I Rule 16), district courts are specifically authorized, if not
encouraged, to adopt local rules to implement the purposes of Rule I in the light of local
conditions. The omission of a similar explicit authorization in other rules should not be
viewed as precluding by implication the adoption 3of other local rules subject to the[ constraints of this Rule 83.

Subdivision (a). The revision conforms the language of the rule to that contained in
28 U.S.C. § 2071 and also provides that local district court rules should not conflict with the
national Banla-uptcy Rules adopted under 28 U.S.C. § 2075. Particularly in light of statutory
and rules changes that may encourage experimentation through local rules as to such
matters as disclosure requirements and liritations on discovery, it is important, that, to
facilitate awareness within a bar that is increasingly national in scope, these 'rules be
numbered or identified in conformist with any'uniform system for such rules that may be
prescribed from time to time by the Judicial Conference. Revised Rule 83(a) prohibits local
rules that are merely duplicative or a restatement of national rules; this restriction is
designed to prevent possible conflicting interpretations arsising from rminor, inconsistencies
between the wording of rnational and local rules, as well as to lessen the risk that significant
local practices may be overlooked by inclusion in' local rules that are unnecessarily long.

L Subdivision (b. :1his subdivision is new. Its aim is to enable experimentation by
district courts with variants on these rules to better achieve the objectives expressed in Rule
1. District courts in recent years have experimented usefully with court-annexed arbitration

L and are now encouraged by the Judicial Improvements Act of 1990 to find new methods of
resolving disputes with dispatch and reduced costs. These rules need not be an impediment
to the search for new methods provided that the experimentation is suitably monitored as
a learning opportunity.

Experimentation with local rules inconsistent with the national rules should be
L,; - pernitted only with approval of the Judicial Ccnference of the United States, and then only

Gil 134



Federal Rules of Civil Procedure 7

for a limited period of time and if not contrary to applicable statutes. It is anticipated thatany request would be accompanied by a plan for evaluation of the experiment and that the ,
requests for approval of experimental rules would be reviewed by the Standing Committee
on Rules of Practice and Procedure before submission to the Judicial Conference. r

Sub-divsfon 1cI The revision conforms the language of the rule to that contained in
28 U.S.C. § 2071 and also provides that a judge's orders should not conflict with the 7
national Bankruptcy Rules adopte'd urnder 28 U.S.C. § 2075. The rule continues toauthorize-without encoura ging-individual judges to enter orders that establish standard
procedures incases assigned to, them e through a"standingorder"),if the procedures are r
consistentv'with'these rules and with any local 'rues. In sucb circumstances, however, it is L.
important to assure that litigants are adequately informed about any such requirements or
expectations, as by providing them with a copy ,of the procedures. I . L

Subdiisn (d). This provision is new., Its aim is, to protect against loss of rights in
the enforcement of local rules ,and .sta;n;i,ngorlderslagawt bv whora beunfamliaruith
their provisions. [ g s a f

Local rules and standing orders have become quite volumninous in some courts. Even L
diligent coubnsel can on occasion fail to learn of, ,an applicable rule or order. 'In such
circumrstances, the court must be careful to protect the interests of tthe, parties. Elaborate 7
local rules enforFed so rigorously as to sacrifice the merits of the claims and defenses of L
litigants may be unjust.

Moreover, the Federal Rules of Civil Procedure are often forgiving of inadvertent LKlapses of counsel. In part, this reflects the policy of the. Rules Enabling Act, 28 U.S.C. §
2071, which aims to establish a' uniform national procedure faniiiarr to attorneys in all
districts. That policy might be endangered by proliferation of local rules and, standingorders endorced so'nrigorously that attorneys might be reluctant to hazard a appearance or
partieih relul'ctantto proceed without l°cal counsel fully aiiliarywiththelinicacies L

of local p~actce. ~f ~ 'nison, 127 F,.R.D. 543 (S.D. ~Fla. 19,89). 11

Th* s constraint on the enforcement of local directives poses nio problem, for court radmin'stration~~Ifbr luseful and effective local ruies an'drstanding orders can be enforced with
approPiate caution to counsel or by means that do not impair the rights of the parties.

rm

17

135



Federal Rules of Civil Procedure

Rule 84. Forms: Technical Amendments

L 1 (a) Forms. The forms contained in the Appendix of Forms are sufficient under

2 - the rules and are intended to indicate the simplicity and brevity of statement which the
L

3 rules contemplate. The Judicial Conference of the United Stares may authorize

4 additional forms and may revise or delete forms.

5 (b) Technical Amendments. 77Te Judici Conference of the United Stares may

1 6 amend these rules or the exalanatorv notes to correct errors in grammar. spelling. cross-

7 references, or typozraphv. and to make other similar technical changes of form or srle. '-

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.v.

COMMI'lTEE NOTES

L SPECIAL NOTE: Mindful of the constraints of the Rules Enabling Act, the
Committee calls the attention of the Supreme Court and Congress to these
changes, which would eliminate the requirement of Supreme Court and
Congressional approval in the limited circumstances indicated. The changes in
subdivisions (a) and (b) are severable from each other, and from other proposed
amendments to the rules.

The revision contained in subdivision (a) is intended to relieve the Supreme Court and
Congress from the burden of reviewing changes in the forms prescribed for use in civil cases,
which, by the terms of the rule, are merely illustrative and not mandatory. Rule 9009 of the
Federal Rules of Bankruptcy Procedure sirrlarly permits the adoption and revision of
bankruptcy forms without need for review by the Supreme Court and Congress.

*- Similarly, -the addition of subdivision (b) will enable the Judicial Conference, acting
through its established procedures and after consideration by the appropriate Committees,
to make technical amendments to these rules without having to burden the Supreme Court
and Congress with such changes. This delegation of authority, not unlike that given to Code

L Commissions with respect to legislation, will lessen the delay and administrative burdens
that can unnecessarily encumber the rule-making process on non-controversial non-

rl" substantive matters, at the risk of diverting attention from items meriting more detailed
L study and consideration. As examples of situations where this authority would have been

useful, one might cite the numerous amendments that were required to make the rules
"gender-neutral," section 1 1(a) of P.L 102-198 (correcting a cross-reference contained in theKJ 1991 revision-of Rule 15), and the various changes contained in the current proposals in
recognition of the new title of 'MagiStrate Judge pursuant to a statutory change.
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Rule 9029. LoC&jDal xiptc Rules

1 Each district court by action of a majority of the judges

2 thereof may make and amend rules governing practice and procedure

3 in ali cases and procesdiligs within the district court's

4 bankruptcy jurisdiction which are "It In£li

L 5 with. but not duDLicatiX fa. these rules and which do not

6 prohibit or limit the use of the Official Forms. - ule 83

7 p.R.Civ.P. governs the procedure for making local rules. A

8 district court ray authorize the bankruptcy judges of the

9 district, subject to any limitation or condition it may prescribe

F 10 and the requirements of 83 F-R.Civ.P., to make and amend rules of

ii practice and procedure which are it Consistenft

12 with, but not duplicative of, these rules and which do not

13 prohibit or limit the use of the official Forms. H&Sal rules

14 made by a district coult or by bankruptcy udges pursuan this

s15 rule shall be numbered or identified in onformitv with anY

16 uniform smsten-prescribed by the Judicial Conference of the

1. 17 Unite States In all cases not provided for by rule, the court

IS may regulate its practice in any manner net irecn*!iteft

19 consistent with the official Forms or and with these rules or

20 those of the district in which the court acts.

21

- COMMITTEE NOTE

1 This rule is amended to prohibit local rules that are merely

2 duplicative of, or a restatement of, the Federal 'Rules of

3 Bankruptcy Procedure. This re'striction is, designed to prevent

4 possible conflicting interpretations arising from minor

L 
6
6

rem
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5 inconsistencies between the wording of 
national and local rules, 7

6 and' to lessen the risk that any significant local practices may L

7 be overlooked by inclusion in, local 
rules that are unnecessarily

8 long. The prohibitions contained in this rule apply to local

9 rules that are inconsistent with, or duplicative of, the Federal

10 -,Rules of Civil Procedure that are 
incorporated by reference or

11 made applicable by these rules.
12
13 This rule is amended further to require that local rules be

14 numbered or identified in conformity with any uniform numbering

15 system that may be prescribed by the Judicial Conference. A 7
16 uniform numbering or identification `system Would make it easier

17 for the bar that is increasingly national in scope to locate 
a

18 local rule that is applicable to a particular procedural issue.

19icostntt
20 The change in the phrase "not inconsistent with" to

21 "consistent wILth" is stylistic and conforms to similar amendments

22 to Rule 8018 and F.R.Civ.P. 83, and to thef language in 28 U.S.C. 7
23 S 2071. ,

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I L
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Rule 8018. Rules by Circuit councils and District 
Courts

I circuit councils which have authorized 
bankruptcy appellate

2 panels pursuant to 28 U.S.C. S 158(b) and the district courts may

3 by action of a majority of the judges of the council or 
district

4 court make and amend rules governing practice 
and procedure for

5 appeals from orders or judgments of bankruptcy 
judges to the

6 respective bankruptcy appellate panel 
or district court,-not

7 ineesiastent consistent with. but not dup_ 
t the rules

8 of this Part VIII. Rule 83 F.R.CiV.P. governs the procedure 
for

9 making and amending rules to govern appeals. 
1ocal rules magi

10 pursuant to this rule shall be nunbered or identified in

12. conformity with arw unifor _Ustm re1sc 1be e Judicial

12 Conference of the Unite! states . In all cases not provided for

13 by rule, the district court or the bankruptcy appellate panel may

14 regulate its practice in any manner not ineene.eteftt consistent

15 wit. t hativeo. these rules.

COMMITTEE NOTE

I This rule is amended to prohibit local rules that are merely

2 duplicative of, or a restatement of , Part VIII of the Federal

3 Rules of Bankruptcy Procedure. This rule is amended further to

4 require that local rules be numbered or identified in conformity

5 with any uniform numbering syste" that may be prescribed by the

6 Judicial Conference. See the Committee Note to Rule 9029.

8 The change in the phrase "not inconsistent with" to

9 "tconsistent with" is stylistic and conforms 
to similar amendments

10 to Rule 9029 and F.R.CiV.P. 83, and to the language in 28 U.S.C.

11 S 2071.

I~~~~~~~~~~~~~
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i Exhi bit C

ule bg037. TecnioA1 ?ajendMent8.

1 The Judicial Cnference of the United States may amend these K

2 rules to make them consistent in form and style with statutory

3 changes and to correct errors in gra ar. e s 1e ling cross

4 references, tvpoerqy, and other similar technical 
matters of 7

5 form and style. B
COMMITTEE NOTE

1 This rule is added to enable the Judicial Conference to make L

2 minor technical amendments to these rules 
without having to

3 burden the Supreme court or Congress with such changes. This 7

4 delegation of authority will lessen the delay and administrative Lj
5 burdens that can encumber the rule-making process on minor non-

6 controversial, non-substantive matters. For example, this

7 authority would have been useful to make the change in the Rule

8 2005 that became necessary when the new title 
of "Magistrate E

9 Judge" replaced the title "Magistrate" 
as a result of a statutory

10 change. 
H
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Advisory committee on Criminal Rules 1
Rule 57
Fall 1992

RULES OF CRIMINAL PROCEDURE

1 Rule S7. Rules by District Courts

2 EJ
3 (a) IN GENERAL. Eacn disttict court by action of a

4 majority of the district judges theeeoE may from time to Li

5 time, after giving appropriate notice and an opportunity to

6 comment, make and amend rules governing its practice that

7 are riot ineensistent consistent with, but not duplicative

8 of, these-rules the rules adopted under 28 U.S.C. i 2072 and

9 6 2075. Any local rule must be numbered or identified in

10 conformity with any uniform system prescribed by the 7
11 Judicial Conference of-the United States. In all cases not

12 provided for by rule. the district Judges and magistrate L

13 judges may regulate their practice in any manner consistent

14 with the rules adopted under 28 U.S.C. 6 2072 and 6 2075 and 3
15 those of the district in -..hich they act. 7
16 (b) EFFECTIVE DATE AN4D NOTICE. A local rule so adopted

17 shall take effe'ct upon the date specified by the district K
18 court and shall remain in effect unless amended by the

19 district court or abrogated by the judicial council of the

20 circuit in w*:hich the district court is located. Copies of 7
21 the rules and amendments so made by any district court shall

22 upon their promulgation be furnished to the judicial council D

23 and the Administrative Office of the United States Courts 7r

L



? . Advisory Committee on criminal Rules 2
Rule 57
Fall 1992

RULES OF CRIMINAL PROCEDURE

L.

7 1 and shall be made available to the public. In-all-eases-net
L.

2 prev id ed-by-ru le7- the -distr ect-j edge s-and-magis tre te-Audges

3 may-reguIate-the r-pr aetiee-In-any-menmer-nomt-IeensliteMt

- ~4 with-these-rules-or-these-of-the-distriet-in-which-they-actr
4 ,,

V

COI-MM-IITTEE NOTE

Rule 57 provides flexibility to district courts to
promulgate local rules of practice and procedure. But
experience has demonstrated several-problems. The
amendments are intended to address those problems. rirst,
as originally written, Rjle 57 only prohibited rules which
were inconsistent with the rules of criminal procedure. No
mention was made of local rules which might attempt to
paraphrase or merely duplicate an existing rule of criminal
procedure. Such duplication can confuse practitoners where
it is not entirely clear whether the national or local ruleshould prevail. Duplication can also obscure any local
variations or special requirements. The amendment now
specifically prohibits such. The prohibition would also
apply to local rules which merely attempt to paraphrase a
rule of criminal procedure.

Second, the absence of any uniform numbering of local
rules can become an unnecessary trap for unwary counsel whomay be una,*:are of applicable local provisions. To remedy

_ that problem, the amendments require that local rules
conform in numbering with any uniform system of numbering
devised by the Judicial Conference of the United States.

LI
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Advisory Committee on Criminal Rules I
Rule 59
Spring 1992

RULES OF CRIMINAL PROCEDURE

l Rule 59. Effective Date; Technical Amendments

2 (a) Thfse rules take effect on the day which i's 3

3 months tubsequent to the Adjourhitnt of thi first regular -

4 session of the 75th Congrkss, but if thAt day is prior to

5 September 1, 1945, then they take effect on September 1,

Y 1945. They govern all crikinAl proceedings thereafter

7 commenced and so far as just and practicable all proceedings

B then pending.

9 (b) The Judicial Conference of the United States mgy

I 0 aamend these rules or explAnatory notes to-conform to L

11 statutory changes, to correct errori in grammar, spelling K
12 cross-references, or typography and to make other similar

13 technical changes of form or Stylb.

COMMITTEE NOTE K
The amendment is intended to streamline the process of

correcting clerical or other technical matters which appear
from time to time in the Rules. Por example, recent
technical amendments were required in Rule 54 to reflect
superseding statutes which affected the prosecution of cases K
in Guam and the Virgin Islands by indictment or information.
Currently such changes are formally reviewed by the Supreme
Court and Congress pursuant to the Rules Enabling Act.

Court and Congress 71~~~
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Criminal Rules Advisory Committee 1
Fed. R. Evid. 1102
Spring 1992

FEDERAL RULES OF EVIDENCE

1 Rule 1102. Asenduents

2 Amendments to the Federal Rules of Evidence may be made

3 as provided in section 2072 of title 28 of the United States

4 Code. The Judicial Conference of the United States may

5 amend these rules or explanatory notes to conform to

6 statutory changes. to correct errors in grammar, spellingi.

7 cross-references, or tvpography and to make other similar

8 technical changes of form or style.

COMMITTEE NOTE

The amendment streamlines the process of correcting or
changing clerical or technical matters which appear from
time to time in the Rules. For example, a purely technical
change was made recently to the statutory reference in Rule
1102 to reflect statutory changes in the statutes governing
the procedure for promulgating rules of procedure and
evidence. Currently such technical changes are formally
reviewed by the Supreme Court and Congress pursuant to 28
U.S.C. S 2071 et. seq..
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1 Rule 47. Rules by DfL __ourts of Appeals

2 After giving appropriate public notice and opportunity for

3 Lomment. B gach court of appeals by action of a majority of

4 the circuit judges in regular active service may frem time

5 te time make and amend rules governing its practice net in

6 that are consistent with. but not duplicative of. tese

7 rules adopted under 28 U.S.C. 4 2072. In all cases not

L 8 provided-fer by rule, the courts ef appeals ray mequtte

10 rules. All generally applicable directions to parties or

11 their lawyers regarding practice before a court must be in

12 local rules rather than internal operating procedures or

13 standing orders. Any local rule that relates to a topic

14 covered by the Federal Rules of Appellate Procedure must be

15 numbered to correspond to the related federal rule. Gepies

16 of all rules made by a court of appeals shall upon their

17 premulgation bc frt--hXcd to the Admini3tretiye Offic of

18 the United States Courts. The clerk of each court of

19 appeals shall send the Administrative Office of the United

20 States Courts a copy of each local rule and internal

21 operating procedure when it is promulgated or amended. In

22 all matters not provided for by rule, a court of appeals may

23 regulate its practice in any manner consistent with rules

24 adopted under 28 U.S.C. 4 2072 and under this rule.



1 Rule 50. Technical and Conforming Amendments

2 The Judicial Conference of the United States may amend - K
3 these rules to correct errors or inconsistencies in grammar,

4 spelling, cross-references, or typography, to make

5 nonsubstantive changes essential to conforming 
these rules D

6 with statutory amendments, or to make 
other simiial

7 technical changes.

-7
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K COMMI1TEE ON RULES OF PRACTICE AND PROCEDURE
OF THE 7

JUDICIAL CONFERENCE OF THE UNITED STATES
K WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLEL APPELLATE RULES

PETER G. McCABE
SECRETARY SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
Memorandum -BANKRUPTCY RULES

TO: Robert E. Keeton, Members of the Standing Committee, Chairmen
of the Advisory Committees, and Reporters

FROM: George C. Pratt, Chair
Subcommittee on Numerical and Substantive Integration

RE: Renumbering and Reintegration of the Federal Rules

DATE: November 25, 1992

Attached please find a copy of a Memorandum discussing possible
renumbering and reintegration of the Federal. Rules. This Memorandum was
distributed to our Subcommittee October 29, 1992. The Subcommittee plans
to meet to discuss this document while we are in Asheville. We intend to
report on our discussion at the Standing Committee meeting.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
- OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

L. WASHINGTON, D.C. 20544

R AOSIERT L EETON CHAIRMEN OF ADVISORY COMMITTEES
CHAPAMAN KENNETH F. RIPPLE

-PPELLATE RULES

PETER G. MCCABE
'SECRETARY SAM C. POINTER, JR.L RiECRETARY ~~~~~~~~~~~~~~~~~~~~~CIVIL RULES

.WILLIAM TERRELL HODGES
CRIMINAL RULES

MEMORANDUM EDWARD LEAVY
BANKRUPTCY RULES

TO: Subcommittee on Numerical and Substantive Integration

FROM: Daniel R. Coquillette, Reporter
Mary P. Squiers, Consultant

Li - DATE: October 29, 1992

L ' RE: Renumbering and Reintegration of the Federal Rules

Judge Pratt has asked that the attached Memorandum by distributed to you for your
-review and -comment. We invite your reactions to this document.

and As you may recall, the Standing Committee is interested in examining the feasibility
and desirability of renlumbering andreinitegrating the Federal Rules at its December 1992
meetingin Asheville, North Carolina, with guidance from your Subcommittee. At the June
1992 Standing Committee meeting, we were instructd to prepare options on federal rule
',''renumbering' fo the Subcommitzee. 'The attached document consists of four options based

l -- ain large part on-suggestions and prior memoranda from both Judge Keeton and Judge Pratt.
After consideration of the various options by the Subcormittee, we plan to submit its
'views and final recommendation to the Standing Committee comfortably in advance of the

f ~ -December 17 meeting.

Judge Pratt has requested that any comments about the renumbering and
reintegration be directed to him by memorandum, with copies to the other members of the

L Subcommittee. After receiving these comments, he will communicate with the
Subcommittee.

L. If you have any questions, please call either of us directly at (617) ,552-4340 (Dan)
or (617) 552-8851 (Mary).

cc: Hon. Robert E. Keeton
Joseph F. Spaniol, Jr.
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CIVIL-RULES

WILLIAM TERRELL HODGES
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MEMORANDUM EDWARD LEAVY
BANKRUPTCY RULES L

TO: Subcommittee on Numerical and Substantive Integration

FROM: Daniel R Coquillette, Reporter
Mary P. Squiers, Consultant F

DATE: October29, 1992

RE: Renumbering and Reintegration of the Federal Rules

INTRODUCTTON

At the Standing Committee meeting of June 18, 1992, we were instructed to r
prepare options on federal rule 'renumbering for the Subcommittee. The objective isto L.

cls¢uss these optons and to express a preference to the Standing Committee before the
i-- Dece~mber 17 Committee meeting in Asheville, North Carolina.' Judge Pratt has requested
- that yu -send; your comments on these options to him,with copies to the rest of the U
-"-'' ,Subconitee. We then draft a.report expressing the Subcommittee's
recommendations to the Standing Committee in November.

We have tried to keep in mind some of the, purposes that can be achieved with a LJ
- unified system. Most otaly, we want to be sure that all the rules, and cases

interpreting rules, are as accessible as possiblie topractitioners and the bench, both through
-- traditional methods and through the various computer servces. In addition, we hope to 'd

-highlight accidental differences among similar rules, with a view toward ultimately
eliminating these'differences.

Substantive integration could reduce the volume of rules. There is some ;
needless repetition. There is also value in an internally consistent package of directives.
Regulations will be more 'acceptable to all' -if they are better organized. Of course, this
purpose can be partly achieved just by better numbering.

Several issues deserve attention at the outset. The first is whether the computer
se~rviceswill be able to accommodate changes proposed by the Subcommittee. We
consulted with both Lexis and Westlaw. Representatives from both companies were
understandably reluctant to make any firm conmintment until they knew exactly what the
Subcommitte'e would propose. They were, however, eager to comment and suggested that
we submit to them the preferred Subommittee Options. They were very appreciative of
our contacting them at this initial" stage.
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r . S Westiaw can wake programmatic changes so that users can retrieve infornation,
even if our system is not Westaw's idal choice. We -asked about ithe use of periods,
; hyhens, and spacing. Interestingl, a space in the numbring could lead to problems for
Westlaw. For examle, sinpl adding an A in front of all civil rules, sepa d by a space,
could be problemaidc. Rile 1 would become: A 6. Tis search request in the Wesdaw
system would retrieve any A adjacentito any 16, resulting-in a huge number of items being
retrieved, most of which are inapplicable. a user w d to only search for A 16 as a
uniit, she would have to use pae hesd 'A 1. Weslaw expl ain that it could prompt
thie user with additional instructions at that point to tel her to insert the parentheses, but it isK :' an extra, and potentially cumbersome step.

I" Lexis explained that it did not see any particular problems with hyphens,
spaces, and periodsand that, genetally, the Lexis system could accommodate any
Lnumbenng change.

Another issue concerns the work of the Local Rules Project. 'Many individualF: -, ,jurisdictions have now been pe "aed'to renumber-their localrlules in conformance with
the suggestions of the Prject and the Standing Cormittee. The Project has suggested, for
example, that a local rule concerning pretrial practice at wasiriginally numbering "27" be
r fenumbnliered- as "i1l 6.1a following, the stucture offte Fedeal Rules of Civil Procedure.
If the Civil Rules change numbers, thse local rules will lso have 'tobe changed. This
may not present ,an insurmountable problem, but it does suggest an argument for retaining

: ' the structure of the existing rule numbering.

A third issue concerns exactly what rules will be subject to renumbering or
sustuantive integrtn. 'Tere are may possibili es. For example, the Civil and CriminalF: Rules can be renumbered and'integrated, without including the other Federal Rules. The
L -' Ci- and Criminal Rules concern couoom activits at the trial level undertaken by the
majority of tri attorneys. 'This reasoniig could also lead to Iicorporating the Rules of
Evidence. One could justify exclu-sion f the Bankruptcy Rules. These are only used by
bnkrbuptcy practitioners, andnot bymost atiorneys in fiedrl court On the other hand, the
- Banruptcy Rules rely to areat extent n the Federal Civil Rules, so there may be strong
" 'ustification for inte'gratng the Bankruptcy Rules with all of the' other rules relating to trial
in the federal system. One imy want to include Appelate, Rules in'this integration,
particularly if those are' the only remtaiting uintegrated Rules. Alternatively, one may
conclude that these Rules adress a sufficiently different'set of circumstances and that they

L. should remain distinct.

A fourth issue concerns the on-going work of the Subcommittee on Style. This
Subcommittee has been extensively involved in a stylistic rewi ting ing Federal

K ' Rules,of Civil ProceI',,u I't is bur understandingthat they will soon move on to tackle the
otherrues in similar fashion. Additional changes to the Federal Rules, such as
renumbering and reintei, may meet with resistAnce if undertaken at the same time.
On the oter hand', the entire job couid be completed simultaneously.

Lastly, one 'may want to consider integrating certain directives found in the
K UVnited States Code thatare -applicable to tal and appellate practice. For example, there are

numerous provsionsiin Title 28 that bea on a civil trial or appeal"in the federal system.
There are oiher'reIated provisinisin Title 18 (criminal), Title 2 '(drugs), and Tite 26
"t(IRS),. 6Onthe other handt, suchan endeavor may -b prceived as too cumbersome. It also
'may be problematic that these provision swere enacted by Congress in a manner distinct
'from the rule ig~prosp so that integrating them may appear to be a usurpation of
Congressional authority If thy ,are only being moved for ease in retrieval, perhaps that
can be better achieved b'y'the publishing companies when they compile texts for
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pracionerqs, as is cuenty the case. With all these arrangements, it is important at theLJ
package doesnot become sto l'are as to be burdensome-to a practitioner. If a civil * -
praciti r hasto consut numerous as of inial, ap ellgte, and bankruptcy directives
just to -move -between twoivil rules, then efficienyi may be lost. The options outined H
r belw do not involve any U.S. Code provisions.

We are including four options that draw heavily on sugestions and prior
morranafr"om l bothldge 'Keton and Judge Pratt. n ptcular, we draw your attention
to the memrndum oJuly 6, 12 to this Subcomittee (udge Pat and the8- 1T
memorandwnof May 27, 1992 to e Standing ommittee (Judge Keeton). If y
additional copies of those memoranda, please simply call (617) 552430.

The four options vary from the least ambitious renumbeing scheme ("'Option 1, A
Letter or Number Prefix") to the mot IambitJous (Pto 3, hw t te Existing Rules
and Start Over"), witli Optih 4 added as a discuWssio t ("Do Nthg" ) As a practical
matter, We predictithat most discussifon' will"cn' ovpb YI (A Letter odr Number
Prefix") and Option 2 on o e-
Apedi A ichbelns to e insk In our
opinion, both Option 1 and Optio 2 are pefcl esbe n pin1cudb asily
achieved. Li

Option l. A Letter or Number Prefix. This optioninvolvesrenumbering of the
Rules only. There are at least four different ways toi nsert a prefiX,

1) A etterprefix with no prefixfor the C~ivil Rules.il''A ko.l eisre
beqbre Appelte Rules, "B" could bejinserted eForebth earpt

4gR i ukes, "tC" could be i"nserted before th6 Cmitinal Rules and "E" could be -

4inserted before t F Rules of E o r tvape C rime inall Rule 29
becomes "C.2" or "0-29"Or "C29". - I I

1A letter prix , Wit or the Civil Tisbasieallythesame s
1), abov', e" xcecpt that: "C't couldi be iniserted lbeor thei Civil Rul , ,~t-14~ !IFes and"D't Iod bejinserted4 bei'ore the Crimina Rules.' Forel Lm1ejCinfa
R~ule 29becones, "D.29" or"-9 D9". ~Ciia

3)'t,!'~ a) A numnber prefiditmh nothing f&th'ivlkue. h numbers"1H
~throgh "4 c~il' beinserted befr f ceb-th ses f ule~s., With no

prefi fOrr teCvlReS.. FOr lexa l CinlRue2bco s
-22wor 29"o'22.H

b) A number prefix with nothing for the Civil Rules. The numbers "2"
thro6ug "9 can b used in the followingk ""trnemnt: "2" is the prefix -ort m Rules; 3" i all E' ince

j; =u l e~~~~~~ 1 ls nownumbe.ed b., w 401; ,the E i, les 0 num l red 401 through 806
rem-in the s ;EvidenFce Ru 91 throg the end b ec ethe 800

seris; 9' s te pefixfortheAppllae R les ad, th Bnaptcy Rules
retaintirpeetnm rs

-~~~~~~~~~ r -,~~~~~~~~~~~~~~~~~jI
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.4) A numberprefix with one for the Civil Rules. The numbers "1" through[. -'-..,, 5i could be inse~r't~ed before ea,,ch of he sets of Rules., For example.
minal Rule 29 becomes "3.29" or "3-29" or "329".

L . . - -, - A-n advantage of these options is that the basic number of each df the Rules does
, not change., Tus, a pfractio ner does not iave to elearn a new system of numbering.

notheriadvantage i that, with 1) 'and 3), above,- the numberMig of the local rules of the
-district courts will not to be changed. Anotr possiblo advantage is that a practitioner
will not need lengthy instructon; or eveni additional nstruction, to retrieve the material
-rom a computer base.

L - An advantage of 3.b) is that if, in the futre, imakers prefer having a set of
provisions common to all rules, that can be accomplished witfout changing the other rules:

They can leave the Civil Rules as they areq nowand use the 101 thrugh 200
seriesfor the common provisions; or,

Tbey can use the I through 100 seris for the commnon provisions and the 101
through 200 series for the Civil-Rules by adding a "1" prefix for the Civil
Rules.

-. - A disadvantage with 2) and 4) above, is hat the numbering of the local district,
court rules would need to be adtered. There is also no pticular internal consistency

~ - expressed by any of these angemnts. As they only involve renumbering, the quantity
of rules is not dmini!shed Frher, minor but troublesome variations umong like rules are
not highlighted.

r O z-on inn Tn Mt. RuleT hIs option involves integrating like
-rules. Similarru iescan be integrated and then pIaced at the beginning of a list ofrules.
For example, Civil Rule 1, concerning the scope of t dtcivil rules, could be integrated with
Criminal Rule 1, concernng th scope of the criminial rules. This paricular rule needs a
title or designation or preix to disinguish it from other rueIs. (E.g., General Rule 1, Rule
1.1, Rule A.1i The other ruls ca be renumbered in one of a-t least to-ways. First, the

L remaining rules can be complertey renumbered, consistent with the integrated rules. (E.g.,
Civil Rule , 2, 3, Rule 21,2.2, 2.3, Rule B.1, B.2, B.3) Another suggestion is to use
one of the possibilitis outlined in Opiion 1, abve, keeping the numbers as they are now
7 - and simply deleting those rules t-ha are being integtd in he first portion of the rules. So,
there would be no Rule 1 int-he civil rules section and th.i cvil rules would begin with Rule
2, concernrlig one form of action, foc which there is no criminal e*uivalent.

LF A Boston College law student, Joseph Centeno, has ben very helpful to us in
preparing Appendix A which is attached tO this Memorandun2 'Essentially, Appendix A is
an initialscreening of the FiederiJRules to deterine how much integration may be

V possible. Specifically, Wr. Centeno was charged with reviewinigthc Civil and Criminal
Rules to determine what overlap existed in genel subjectinatter. He was not asked to

,_ . determine whether the rules th'at were sinmlar in title, but which varied in substance, should
be substantively integrayted. Asyu can see, there are more than forty existing Civil Rules
that have a potential cognate rule uin the Criminal Rules. All of these rules are not exactly
identical with each other, nor are they intended to be so in afl cases. There may be a large

F 1 '+~-~- number, however, that probablyyshould be identical in language and function.
L

One advantage of this option is that it would organize those Federal Rules
which are intended to govern all litigants in one place in the Federal Rules. This would

r
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reduce the actual number of rules and the overall length of the rules. It would also provide L
,soe' consistency an'd loc to the arrangement of the rules.

A disadvantage of thisoptionisat it ruires renumbering of most, if not all H
-'of t* s. All pra'ctiioners and judges woldid to ree a numbering system. In

-'~~~~~~~~~~~n ju,'e v, = and , , m
7 aditio, a ivillitiant ouldneedto, ook itWOO place t determine if there were a

appliable ile-i the ortin~q ofterI htaeapplicable n ot criminal and civil
case,3an in ortin thrule tht ar onlfo civil pra , t ic

Op-ion 3.'Throw Out the Existing Rules and Start . Theexisting
numbering system can be removed' and he rules ared and inteted with no attempt to
<preserve any of he esting fonraat and struce. s is sgmilar to Optio 2 t it assumes

- thatithere iS no interest i main'tainng the eisting rules in the same form as they currently
exxsLt For examle, there can be asecti6on of rules applcable toll litigants as fin Option 2.
The remaining rules can become subparts under broad headings orrules. All rules relatng
to he comnmencement of a ion, fr inste, in be in part 2 of the rules and either
numbered'seq' i (gardless of"whe'ther the are crininaI, civil, b nruptcy...), or
obrganized under broad' tits with subparts for diFlerent subcategories (e.g Rule 3:
,'Moions; rsubsectiona. Civil Mo'tions; subsection b, Su Judgment Motions;
-subsection c, Crimin a Motions, subsection d, Post Trial Motions; subsection e, Form of
,Written Motions and Spporting, Memorandi, subsection f, Motios i ae at Tria).

One advantageo twhis system is that everyone would be startin fresh. r
Preo nceivednotions w,,old e 'inappicabte. Also,rul king odies d e fifty years of L
expenences with the e~istng syem and Would have the opportunit to use what has been
learniedover'te yeas infomIig the new structre. Another advanCtag is that the
evidence r c easily ingtedito te tral rules Te new system could promote U
'one erentand 'I6ic1method id ion' for l existing eluding local

oh eitrules, i, . ,11tf, i:1 1 lj1-Wrules.

The obvious, diadvantage othis systern is that'it would rmeet politcal L
resistanc. NoL one wold know theube'rs sfr' therles othut nw effit , and training.
-n additiPon; ~ass decided ud s would be difficult tr i girly under

the aplicabl ~w rl~s, aproble confonted',byk- , the canige rm h ABA Model CodeL
Qf Pofesiona coductto te ABA odel Rules. L ~as~tly the n akng process is quite

s beoutweighed by the administrative time and

energy Dee ocmlt h ak
Option 4.' Do Nothin'. This is the "if it isn't broken, don't fix it"' position.

Some believe that the current sys'em, although imperfect, is not sufficiently flawed to
rtequire IrfixingSt# Even S this option is adopted, the on-going work representedby
-Appendix A may be, hel'p ful to 1te emP making con mittees. It provides a useful starting
point for the AisozyCommitatees to review systematically those rules tat are so sinmilar
that perhapsteyshould be identical. 1

L

This is not an insurmountable problem., The ABA has developed parallel indexes and citation systems .
ahat link precedents under the old Code with the new Model Rules.

A H
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Appendix A

What follows, is a brief comparison of the Federal Rules of Civil adCriminal
.1 Procedure. First, cacti of the Civil Rules is Iisted" by nu mber and title with aLI ~ ~~~~comment as owheither there is- aonteCiial R'ule. The second portion of

this Appendix lit ahof the Criminal Rules With a ometwhere there is an
- ~~~~~equivalent Civil Rule.

FEDERAL RuLE OF CIVI PROCEDURE

I. Scope of Rules

K ~~Rule 1: Scope of Rules
-Criminal Rule 1: Scope

LI ~~Rule 2: One Form of Action
No corresponding Criminal Rule.

LI ~IL. Commencement of Action; Service of Process, Pleadings, Motions,

Rule 3:- Commencement of Action
-No corresponding criminal rule.

Rule 4: ProcessLI Rule 4: imnalRule 3: The Complaint
, Criminal Rule 4: Arrest Warrant or Summons upon Complaint

CrmnlRule -6: The Grand Jury.
Crimi'nal Rule 9: Warrant or Summons Upon Indictment or Information.

_ ~~Rule 5: Service and Filing of Pleadings and Other Papers
-Criminal Rule 49: Service and Filing of Papers

Rule 6: Tlime

LI - ~~~~Criminal Rule 45: Time.
III. Pleadings and Motions

- Rule 7:. Pleadings Allowed; Form of Motions
-Criminal Rule12: Pleadings and Motions BeforeTrial
- Criminal Rule 47: Motions

Rule 8: General Rules of Pleading
- Criminal Rule 12: Pleadings and Motions Before Trial

L ~~Rule 9: Pleading Special Matters
-No corresponding criminal rule.

Rule 10: Form of Pleadings
-No corresponding criminal nile.
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R-le 1I: Signing of Pleadings, Modons, and Other Papers;. Sanctions
-No corresponding criminal rule.

Rule 12: Defenses and Objections L
- No corresponding criminal rule.

Rule CQ:.`Couinterlaimi ad Cross-Claim
N din rule.,

Rule 14: Thi-Party Practice
- ' - ,No corresponding criminal rule.

Rule 15: Amended and Supplemental Pleadings,
- No 0coresponding criminal rule.

Rule 16: Pretrial Conferences; Scheduling, Management
-- Ciinal Rule 17.1: Pretrial Conference

IV. Parties

Rule 17: Parties Plaintiff and Defendant; Capacity
- No corresponding criminal rule.

Rule 18: Joinder of Claims and Remedies
No corresponding criminal rule.

Rule i9: Joinder of Persons Needed for Just Adjudication
- No corresponding criminal rule.

Rule 20: Permissive Joinder of Parties
- No corresponding criminal rule.

Rule 21: Misjoinder and Non-Joinder of Parties.
- No corresponding criminal rule.

Rule 22: Interpleader
- No corresponding criminal rule.

Rule 23: Class Actions
- No corresponding criminal rule.

Rule 23.1: Derivative Actions by Shareholders
- No corresponding criminal rule.

Rule 232: Actions Relating to Unincorporated Associations
- No corresponding criminal rule. [

Rule 24: Intervention
- No corresponding criminal rule.

Rule 25: Substitution of Parties
- No corresponding criminal rule.

V. Depositions and Discovery L
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L - Rule26: General Provisions Governing Discovery
- Criminal Rule 16: Discovery and Inspection.

Rule 27: Deposition$ Before Action or Pending Appeal
iminal Rule 15: Depositions

Rule 28: Persons Before Whom Depositons May be Taken
L - Criminal Rules 1S(a) and 15(a): Depositions.

Rulee 29: Stipulations Regarding Discovery Procedure
friminal Rule 15(g): Depositions by Agreement not Precluded.

Rule 30: Depositions upon Oral Examination
d- iminal Rule 15(a): Depositions

Rule 31: Depositions upon Written QuestionsL Criminal Rule 15: Depositions

Rule 32: Use of Depositions in Court Proceedings
O- Ciminal Rule i5(e): Depositions

Rule 33: Interrogatories to Parties
- No corresponding criminal rule.

L - Rule 34: Production of Documents and Things and Entry upon Land
- - Criminal Rule 16(a)(1)(C): Government Documents and Tangibles.

- Criminal Rule 16(b)(i)(A): Defendant Documents and Tangibles.
*Lv

Rule 35: Physical and Mental Examination of Persons
- Criminal Rule 16(b)(i)(B): Reports of Examinations and Tests.

Rule 36: Requests for Admission
No corresponding criminal rule.

Rule 37: Failure to Make or Cooperate in Discovery: Sanctions
- Criminal Rule 16(c): Continuing Duty to Disclose

7 - Crimina Rule 16(d)(2): Failure To Comply With Requests
LJ

VI. Trials

L Rule 38- Jury Trial of Right
- Criminal Rule 23(a): Trial by Jury

Rule 39: Trial by Jury or by the Court
g - Chminal Rule 23: Trial by Jury or By the Court.

Rule 40: Assignment of Cases for Trial
- No corresponding criminal rule.

Rule 41: , Dismissal of Actions
L - Criminal Rule 48: Dismissal.
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Rule 42,: Consolidaton;S Separate Trials
- Criminal R'ue 8: Joinder of Offenses and Defendants
" Criminal Rule 13: Trial Together of Indictments or Informations. L

Rule 43: Takdng of Testimony
- Criminal Rule 26: Taking of Testimony v

Rule 44:, Proof of Official Record
- -- imnal Rule 27: Proof of Official Record

Rule 441: Determination of Foreign Law
- Criminal Rule 26.1: Determination of Foreign Law -r

Rule 45: Subpoena
- Criminal Rule 17: Subpoena

Rule 46- Exceptions Unnecessary
- Criminal Rule 51: Exceptions Unnecessary

Rdle47: Selection of Jurors L
- Crininal Rule 24: Trial Jurors.

Rule 48: Number of Jurors - Participation in Verdict L
- Criil Rule 23(b): Jury of Less ban Twelve

Rule 49: Special Verdicts and Interrogatories F
-- ~ - No corresponding criminal rule. E

Rule 50: Judgment as a Matter of Law in Actions Tried by Jury
- No corresponding criminal rule. L

Rule 51: Instructions to Jury: Objection
- - - No corresponding criminal rule.

Rule 52: Findings by the Court; Judgment on Partial Findings
- No corresponding criminal rule.

Rule 53: Masters
- No corresponding criminal rule. r

VII. Judgment

Rule 54: Judgments; Costs 7
- Rule 32(b) corresponds to Judgments, but there is no criminal rule for costs. L.

Rule 55: Default
- No corresponding criminal rule. -

Rule 56: Summary Judgment
- Criminal Rule 29(a): Motion for Judgment of Acquittal. L,

Rule 57: Declaratory Judgments
- No corresponding criminal rule. L
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Rule 58: Entry of Judgment
- No corresponding criminal rule.

i .Rule 59: New Trials; Amendment of Judgments
- GCriminal Rule 33: New Trials.
- Criminal Rule 32.1: Revocation or Modification of Probation or Supervised
Release.
- Criminal Rule 35: Correction of Sentence.

Rule 60: Clerical Mistakes and Relief from Judgment or Order
- Criminal Rule 36: Clerical Mistakes

Rule 61: Harmless Error
- Criminal Rule 52: Harmnless Error.

Rule 62: Stay of Proceedings to Enforce a Judgment
- No corresponding criminal rule.

- Rule 63: Inability of Judge to Proceed
- - Qiminal Rule 25: Judge; Disability

VIII. Provisional and Final Remedies

Rule 64: Seizure of Person or Property
LNo corresponding criminal rule.

Rule 65: Injunctions
- No corresponding criminal rule.

Rule 651: Security - Proceedings Against Sureties
No corresponding criminal rule.

Rule 66: Receivers Appointed by Federal Courts
- No corresponding criminal rule.

Rule 67: Deposit in CourtK - No corresponding criminal rule.

Rule 68: Offer of Judgment
- No corresponding criminal rule.

Rule 69: Execution
- No corresponding criminal nrle.

Rule 70: Judgment for Specific Acts; Vesting Title
- No corresponding criminal rule.

L Rule 71: Process in Behalf of an Against Persons Not Parties
- No corresponding criminal rule.

fr
K IX. Special Proceedings

Rule 71A: Condemnation of PropertyK - No corresponding criminal rule.

K.r
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Rule 72: Magisttes; Pretrial Orders
- Rule S and 40(a) correspond in thecriminal rules.'

Rule73:, Magistrates; Trlby consent and Appeal Opioins
- No correspondingicrminal rule.

R*ule Method of Appeal from Magistrate to District Judge Under Tide 28, U.S.C. § lJ
636(c)(4) ad Rule 73(d)

No corening criminal rule. r
Rule 75: Proceedings on Appeal from Magistrate to District Judge Under Rule 73(d)

- No corresponding criminal rule.

Rule 76: Judgment of the District Judge on the Appeal Under Rule 73(d) and Costs
- No corresponding criminal rule.

X. District Courts and Clerks L'

Rule 77: District Courts and Clerks
Criminal Rule 56: District Courts and Clerks

Rule 78: MotionDay
- Criminal Rule 12(c): Pleadings and Motions Before Trial. K

Rule 79: Books and Records Kept by the Clerk and Entries Therein
Criminal Rule 55: Records. r

Rule 80: Stenographer, Stenographic Report orTranscript as Evidence
- No corresponding criminal rule.

XI, General Provisions

Rule 811: Applicability in General
-Criminal Rule 1: Scope.

Rule 82: Jurisdiction and Venue Unaffected
- - Criminal Rule 57: Rules by District Courts. [

Rule 857 Rules by District Courts.
i Cirinal Rule 57: Rules by District Courts.

Rule 84: Forms
- No corresponding criminal rule.

L
Rule 85: 'Tile

- Criminal Rule 60: Tide. C

Rule 86: Effective Date
- Criminal Rule 59: Effective Date.

Lo



K Page 12

n
FEDERAL RULES OF CRMANAL PROCEDURE

E - I. Scope, Purpose, and Construction

Rule 1: Scope
- Civil Rule 1: Scope

- Civil Rule 81: Applicability in General

Rule 2: Purpose and Construction

U-I. Preliminary Proceedings

Rule 3: The Complaint
L - Civil Rule 4: Process

Rule 4: Arrest Warrant or Summons upon Complaint
Civil Rule 4: Process

Rule 5: Initial Appearance Before the Magistrate
- Civil Rule 72: Magistrates; Pretrial Orders

Rule 5.1: Preliminary Examination

III. Indictment and Information

Rule 6: The Grand Jury
- Civil Rule 4: Process

Rule 7: The Indictment and the Information

Rule 8: Joinder of Offenses and of Defendants
- Civil Rule 42: Consolidation; Separate Trials

Rule 9: Warrant or Summons Upon Indictment or Information
- Civil Rule 4: Process

L IV. Arraignment and Preparation for Trial

ra Rule 10: Arraignment

Rule 11: Pleas

Rule 12; Pleadings and Motions Before Tral; Des and and ObjectionsL - Civi Rule 7: Pleadings Allowed; Form of Motions
- Civil Rule 8: General Rules of Pleading

. RuleCivil Rule 78: Motion Day

Rule 12.1: Notice of Alibi

Rule 12.2: Notice of Insanity Defense or Expert Testimony of Defendantts Mental
condition:

K Rule 12.3: Notice of Defense Based Upon Public Authority
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Rule 13: Trial Togethere of Indictments or Informations
Civil Rule 42: Consoidation; Separate Trials '

Rule 14: Relief from Prejudicial Joinder

Rule 15: Depositions I
: CiviRule 27: Depositions Before Action or Pending Appeal

-Civil Rules 28-32

Rule 16: Discovery and Inspection
Civil Rules 26, 34-37.

Rule 17: Subpoena
Civil Rule 45: Subpoena

Rule 17.1: Pretrial Conference -1
- - Civil Rule 26: Pretrial Conferences; Scheduling; Management

V. Venue

Rule 18: Place of Prosecution and Trial

Rule 19: Transfer Within the District (rescinded)

Rule 20: Transfer From the District for Plea and Sentence f

Rule21: Transfer from the District forTrial

Rule 22: Time of Motion to Transfer

VI. Trial

Rule 2: Trial by Jury orby the Court
- Civil Rule 38-39,48

Rule 24: Trial Jurors
- - Civil Rule 47: Selection of Jurors

Rule 25: Judge; Disability
- - Civil Rule 63: Inability of Judge to Proceed

Rule 26: Taking of Testimony
- Civil Rule 43: Taking of Testimony L

Rule 26.1: Determination of Foreign Law

- Civil Rule 44.1: Determination of Foreign Law

Rule 26.2: Production of Statements of Witnesses f
Rule 27: Proof of Official Record

- Civil Rule 44: Proof of Official Record 7
Rule 28: Interpreters
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LRul 29: Motion for Judgment of Acquittal
- Civil Rule 56: Motion for Judgment of Acquittal

L - Rule 29.1: Closing Argument

Rule 30: Instructions

Rule 31: Verdict

VI}* Judgment

Rule 32: Sentence and Judgment
- Civil Rule 54: Judgments; Costs

Rule 32.1: Revocation or Modification of Probation or Supervised Release7 ^ - Civil Rule 59: New Trials; Amendment of Judgments

Rule 33: New Trial
- Civil Rule 59: New Trials

Rule 34: Arrest of Judgment

Rule 35: Correction of Sentence
L . - Civil Rule 59: Amendment of Judgments

Rule 36: Clerical Mistakes
- Civil Rule 60: Clerical Mistakes

go VIIL Appeal (Abrogated)

Rule 37: Taking Appeal; and Petition for Writ of Certiorari (Abrogated)

E Rule 38: Stay of Execution

Rule 39: Supervision of Appeal (Abrogated)

L IX. Supplementary and Special Proceedings

Rule 40: Commitment to Another District
i- Cvil Rule 72: Magistrates; Pretrial Orders

Rule 41: Search and Seizure

L Rule 42: Criminal Contempt

X. General Provisions

Rule 44: Right to and Assignment of Counsel

K - Rule 45: Ti le ime
a; - ~~~~Civil Rule 6: Time

K Rule 46: Release from Custody

I
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Rule 47; Motions
- - Civil Rule 7: Pleadings Allowed,; Fom of Motions '

Rule 48: Dismissal'
- Civil Rule 41: Dismissal of Actions

Rqle49. Service and Filing of Papers
^ Civil Rule 5: Service and Filing of Pleadings and Other Papers

Rule 50: -Calendars Plan for Prompt Disposition

Re 51: Exceptions Unnecessary
'- ''- Civil Rule 46: Exceptions Unnecessary

Rule 52: Harmless Error and Plain Error
- Civil Rule 61: Harmless Error

Rule 53: Regulation of Conduct in the Court Room

Rule 54: Application and Exception

Rule 55: Records
Civil Rule 79: Books and Records Kept by the Clerk LJ

Rule 56: Courts and Clerks
- Civil Rule 77: District Courts and Clerks

Rule-57: Rules by District Courts
- Civil Rules 82-83.

Rule 58: Procedure for Misdemeanors and Other Petty Offenses

Rule 59: Effective Date
- Civil Rule 86: Effective Date

Rule 60: Tilde
L

LJ



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
-OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

-s WASHINGTON, D.C. 20544

ROBERT E, KEETON CHAIRMEN OF ADVISORY COMMITTEES

CARMAN KENNETH P. RIPPLE
APPELLATE RULES

PETER G. McCABE
SECETAY SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVYK ~E M O A N D X X - '^ANKRUPTCYRULES

L To: Members of the Standing Committee
Chairmen of the Advisory Committees

FROM: Robert E. Keeton

DATE: November 12, 1992

LK SUBJECT: Standing Committee: Philosophy of Task

Attached is a copy of Judge Stotler's letter of July 31,
1992 to me on the subject of this memorandum. -I was immediately
attracted to the idea of placing :this on the agenda of our December

meeting. I decided to defer sending the letter to you until a time

near enough to the-'meeting that it-would go on your front burner

and you might ̀ be inspired to send-something in writing to John

E Rabiej for distribution among us before we arrive for the meeting.

L This item will be on our agendaat a time on Thursday or

Friday (probably Thursday afternoon), when -we might hope to have

the maximum "number of Advisory Committee Chairmen with us to

participate in the discussion.

Enclosure



-- 1,~itb 5ths Pistaict Coumrt

94rra1 Picr of CXUMah1

EO~ighs 714i 3E-Z055

$Wu,,jws~ h V,"3July 31, 1992 119-2055

Judge Robert E. Keeton
-U. S. Distict Court
Room 306, John W. McCormack

Post Offtct & Courthouse
Boston, Massaphusetts 92109

Re: Standina Committee: Philosophy ofT

Dear Judge Keeton:

In light of June's three-day labor, I have reflected on the contribution
the committee members are expected to make. Several times members refrred
to keeping thelr eye on the good ofathe order but then feit constrained to reflect
the practices In their court or circuit.

Perhaps persons holding an established judicial philosophy already
have a clear sense of mission at we traipse, sometimes broadly, sometimes nit-
plckily, through thertules and, tue to tat philosophy, always know how their vote
will be cast. As I commenited to John R-able, this committee may be as clos;e as
I ever come to Jury duty; and, ts Is reported from that experience, the
deliberations are most troubling in the close calls.

Perhaps the December agenda will be too laden to engage In any r
-. discussion of the philosophy of this committee's tasksh), but If time permits, I
would Ilke to see the members, or at least and especially -you, Charlie Wright, and

Joe-panil epbun- onh~wyou le~ thefollmflg bpcs.(t would also enjys
earing how the tong term advtsory commttee chairs and their reporters also view

the Standing Committee's role.)

1. Editing.

Presumably we all agree In the abstract that the standing committee
meeting Is not the plac to rewrite rules (or, not the place except when the
disagreement can be fixed then and there).

U



Page 2 -July 31, 1992

Letter: Judge Keeton

On the other hand, these aiamendments by ;on~ensusS leave me uncomfortable

and unsure about wIat we have ln fact voted for. . 9ther a cure, such as, longer

ii ~ meetings to allow for reviston by staff or, with advanced technology, a-way where

we could view on an enlarged monitor the changes being proposed?

Along the same line, do the members view a rule proposed to be

circulated for comment as requiring care because It can be cleaned up later,
or do they bolieve that greater eare Is required bcause the circulatlon itself sends

L - asn important message to the legal profession and must be well formulated In the

first Instance?

2. Deference to Advisory Committee.

My thought has been that these esteemed committees, their reporters,

members, and commentators deserve a presumptIon of correctness. Don't they?

3. Constituency.

I note that the Committee Self-Evaluation report to Judge Gerry (cover

letter if July 13) i-ndicates Unq to the- question about wheither membership Is
- - approprlately representative" 'and laments the absence of more practicing

members of the bar. Do I have a- duty to canvass the Article III district judges to

ascertain their sentiments about the Rules and thus represent* my constituency?

In keeping with the national craze audlcial) over Long Range Planning

(L.RP) (mind ybu, I leav In ttwo days for the Ninth Circuit Judicial Conference to

head th flrt day's program on -guess what - LRP!), it occurs to me that my

questions might more properly be directed to Professor Baker. Before you choose
R that course, however, t wish to call to mind the rnewed Interest among -&very

minority group extpnt- (nd surely members of this committee constitute a di stinct

minority) In .story-telln.u Ifthere Is orth In that endeavor from early cIvili2,atlon

to now In the great places of learning, couldn't we InduTge ourselves with some
Noral history" about the philosophy, practices and procedures of the Standing

-- Committee? Maybe my letter -all comes down to Judge Ell'is repeated references:

L athe memory of person runneth not to the conrfary. (Say what?)

L



Page 3 July 31, 1992 [7
Letter. Judge Keeton

- - ~~~~~~~~~~~~~~~~~~~Lo
Please understand, 1 comml tis Intresting topic to your sound

-discretion and IF we never hear a word rom you about the philosophy and history
of Ath outfit, then so be .It

Best regards.

Sincerely,.

AUCEMARIE M. STOTLER
U. S. District Judge

cc; Professor Wright
Mr. Spaniol [

Li
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COMMITEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN ~~~~~~~~~~~~~~~KENNETH F. RIPPLE

PEFER Gm McCBE r APPELLATE RULES
SECRIMA.RY . . . SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES |j
CRIMINAL RULES

EDWARD LEAVY
ANKRUPTCY RULES

TO: Non. Robert E. Keeton, Chair
Standing Committee on Rules of Practice and Procedure K

FROM: Hon. Edward Leavy, Chair'
-Advisory C ommittee on Bankrutcy Rules r

PRE: Proposed Amendments to the Federal Rules'of
Bankruptcy Procedure'

DATE: November 16, 1992 .LJ

On behalf of the Advisory Committee on Bankruptcy Rules, I
have the honor to submit proposals t"o amend Rules 8002 (b) and
80'06 of the Federal Rules of Bankruptcy Procedure.

(1) Rule 8002. Time for filing Notice of Apeal

At its meeting in September of this year, the Advisory . L
Committee adopted a proposal to amend Bankruptcy Rule 8002(b) to
conform to the proposed ,amendments to F.R.AppP. 4(a)(4) in two
respects:, (1i) to add a motionforrelief from a judgment or order K
pursuantto F.RCiv.P. 60_(made applicable by Bankruptcy Rule .
9024) to the list of postjudgment motions that toll the time for
-filing a-notice of appeal, and (2) to6provide that a notice of
appeal filed prior to disposition -oof a postjudg(ment motion does L.
not become a nullity, but i suspend'ed until such disposition.

The proposed amendments to Bankruptcy Rule 8002(b) differ n
from the proposed amendments to Appellate Rule 4(a) (4) in one
respect that is worth noting.' Instead of requiring that the
-. motion f-or relief from a judgment under Rule 9024 be "served"

* bwithin l0a cays'after' entry of the judgment in order to toll the
appeal time,'the proposed amendment'to Bankruptcy Rule 8002(b)
requires that it be "filed" within that 10-day period. The
reason for'recommending'.this .differenceiit that a requirement ,
that the motion be filed will "enable, any party'to determine with
certainty, by lookin'g atthe docket on the morning of the' .
elevventh'4ay, whether such' a motio naispending. This certainty
is more important in bankruptcy cases,s where there is only a 10-
day appeal 'period and parties oftien rely on finality of orders

L



7 .. before closing transactions, thn" t -ist-i '-in district court civil
actions where the time to Appeal is 30 dias.ie,

K - (2) Rule 8006. Record and Issues on ADpeal.

The proposed amendment to Rule 8006-is related to the
-. proposed amendment to Rule 80'02 b).. The purpose of theiamendment
is to suspend the 10-day period for filing,.and serving a
designation. of. the record 'and 'statement .of the issues if a timely

---' postjudgment, motion is 'made that suspends the time for tiling a
notice of appeal under Rule 8002(b).

L
publication for Comment.

K The Advisory Committee requests that, the proposed amendments~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,-thtth rpoe~aedm;c
-,to hles 8002(b) and 8 ei'tot pe ben ad bar and
that views and comments be solicited. Howvever, the Advisory
Committee recommends that the publication period be limited so
that the deadline for submkitting comments is no later than April

s 15,, 1993,.'and that there be no public hearings. The Advisory
C. 'ICommittee believes thata' shortened comment period is necessaryK --- to permit it to considercom ments in time to make a final

recommendation to the Standing Committee in June 1993. If theL-,., ' Standing Committee is unable to act on these rule's at its June
'1993meeting, itwill delay the' effectiveness of'any amendments
until late 1995.

,The Advisory Committee is concerned that, if the proposed
L - , amendments to Appellate Rules 4(,a) (4) and 6 are promulgated by

the Supreme Court and become effective on'December 1, 1993, a'
delay in the effectiveness of the proposed amendments toL- - - Bankruptcy Rule 8002(b) may, after December 1,, 1993, create a
trap for practitioners who become familiar with Appellate Rules
4(a) (4) and 6 (as amended). In essence, 'the rules applicable to
appeals to the court of appeals will provide that a postjudgment

L -motion merely suspends a filed notice of appeal so that there is'
- no need to file a'new one after the 'motion is decided, butthe

rule applicable to appeals from the tankruptcy court will still
'-' provide that the filed notice of appeal becomes a nullity so that

a new one must be filed after disposition of the postjudgment
motion.

K The Advisory Committee-believes that a shortened comment
period without public hearings is justified because only two-

!'rules are being amended'and the proposed amendments to Rule.
8 002(b) conform substantially t1 proposed amendments to the
Appellate Rtules that -have been approved by the Standing Committee

'- B'and the Judicial Conference earlier this year. In . addition, the
.-'Committee's recommendation regarding these rules is unanimous and
it is-highly unlikely that the proposed'amendments will be
controversial.

2
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Copies of th eevaLnt rules showing the proposed amendments
and Adiviso"ry Commiti ee Notes ar enclosed.

LE



L 1 .W-RU1 8002. Time For Filing Notice of Appeal

2 . -* * * * ,*

3 (b) EFFECT OF MOTION ON TIME FOR APPEAL. If any party makes

4 a timely motion of a type siecif ied immediately below. the time

L 5. for anneal for all parties runs from- the entry of the order

6 disposing of the last such motion outstanding This provisionL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
7 -applies to a timely motion: is filed by any party;

8 (1) under 7ulz 7052(b) to amend or makeaadditional findings of fact

9 under Rule 7052, whether or not an -ltation of arantine the

L 10 motion would alter the judgment ould be required if the motion is

11 granted;

12 (2) under Rule 903 to alter or amend the judgment under Rule 9023;

13 or

F 14 (3) under Rulo 9902 for a new trial under Rule 9023: or

t15 4 ( for relief under Rule 9024 if the motion is filed within 10

16 days after the entry of judament., the time for -ppea:--fl-r all

17 parties shall run from the entry of the zrder denying a new trial

L 18 r granting or denying Wry th.r such motion. A notice of appeal

r 19 fild before the diipesitien of any of the above votins shall have

20 ne ffct at, Rnew notilee of appeal must be filed.

F 21 A notice of apieal filed after announcement or entry of the

22 gudament. order. or decree but before disposition of any of the

F 23 above motions is ineffective -to appeal from the, iudment. order.

24 or decree. or part thereof. specified in the notice of appeal.

25 until the date of the entry of the order disposing of the last-such

26 motion outstandina. Appellate review of an order disposing of any

27 of the above motions recuires the party. in compliance with Rule

L.



LE
28 8001. to amend a =reviously filed notice of apDeal. A partt

,29 intending to challenge an alteration or amendment of the Iudamente _
30, -order, or decree shall file an amended notice of anReal within the LI
31, time -rescribed by this Rule 8002 measured from the entry of the

.32 order disposing of the last such motion outstandina. No'additional

33p fees ehl ,, xill be required for wee filing an amended notice.

fi * 'r,_i* , P* a * * a

COMMITTEE NOTE

1 These amendments are-intended to conform to the -1993 L2 amendments to F.R.App.V. 4(a)'(4) and 6(b)(2) (i).
3
4 This rule as amended provides that a notice of appeal Li5 filed before the disposition of a specified *postjudgment -6 motion will become effective upon disposition of the motion.7 A - k notice filed -befor"e the filing- of one of the specified LI.8 .- motions or after the fi lng1ofna motion but before disposition
9 of the motion is, ins effect, suspended until the motion isdisposed of, wh-reup o, the previously filed notice L

11 effectively places jurisd'iction in, the district court or12 bankruptcy- appellate panel.
13 F
14 ' Because-a notice of appeal will ripen into an effective
15 appeal upon disposition ,of,_a' ,-postjudgment motion, in some16 - inst-ancesthereawillbean appeal, from a judgment that has D
17 -been altered substantially be ause the motion- was granted in j18 '---whole' or in part4.The appeal may be dismissed for want of
19 prosecution when the appellant fails'to meet the briefing
20 schedule. But, the appellee may also move to strike the F21 appeal. When, respotnding ttuch, amotion, the appellant would
22 have 'an opportunity to state-that, even though some relief23 sought in-a postjudgment motion was granted, the appellant 7r
24 still plans to' urs uethe appeal. Because the appellant's L25 response would provide the appellee with sufficient notice of
26 ''' th'e appellant's intentions,',te rule does not require an .27 additional notice, of appeal inthat situation. K
28
29 The, amendment provides that a notice of appeal filed30~ before the disposition, of, a* postjudgement tolling motion is m
31 sufficient to bring the judgmen-t, order, or decree.specified32 in the original 'notice of appeal to'the district court or33 .- , bankruptc~y,,appellatepanel. 

- If , the judgment is altered upon F34 edisposition of a postjudgement lotion, hdwever,'and if a party Li35 'owishes to appeal from the dispsition'of the motion', the party
36 must amend the notice-to so indicate. When a party files an

,, ' - LL~~~~~



L 37 amended notice, -no additional f eesare required because the
38 notice is an amendment of the original and not a new notice
-39 of appeal.-,

1 ~40
41 SubdivisiontbM is also amended to include, among motions
42 -that extend the time for filing a notice of appeal, a motion
r 43 - -- Nunder Rule 902,4 that is filed within' 10 days after entry of
44. judgment. The addition of -this'.motion conforms to a similar
45. amendment to .t. App.R.4'(a,; 4)made in, 1993, except that a
46 jule 9024 motion does not toll the time to appeal unless it

L is47 , filed within the' teh-day period. This amendmet ,eliminates
48 ~^,. 'the difficulty pf determinin-gwhether a postjugent motion
49 - made within 10 days'after entry of the judgment is a Rule 9023
50 motion, which tollsthe tie for filing an appeal, or a Rule
51 9024 motion, whichhtorically has tJ not toiled the time.

L
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L.

Lm



L.

1 . . - tRule 8006. 'Record aad Issues on Appeal

2 Within 10 days after filing the notice of appeal as provided

3 in Rule 8001(a), eor entry of an order granting leave to appeal.. K
4 or entry of an order disDosinaczof the last timely motion K
-. ,5 outsta~ndinp offa type aDecified inRule 02 (bi. whichever is

G6 later: the 4appelant shall file with the clerk and serye on the

7.appelleLij adeSignation of the items to Ibe included in the record

Son appeal San a statement of the issues to be presented. Within

9 10 days after the service of the statement of the appellant the

10 appellee may file and serve on the appellant a designation of

11 additional items to be included in the record on appeal and, if L
12 the appellee has filed a cross appeal, the appellee as cross

13 appellant shall file and serve a statement of the issues to be

14 presented on the cross appeal and a designation of additional [jt
15 items to be included in the record. A cross appellee may, within

16 10 days of service of the statement of the cross appellant, file K
17--and serve on the cross appellant-a designation of additional

18 items to be included in the record. The record on appeal shall C

19 include the items so designated by the parties, the notice of r
20 appeal, the judgment, order, or decree appealed from, and any

21 opinion, findings of fact, and conclusions of law of the court.

22 Any party filing a designation of the items to be included in the

23 record shall provide to the clerk a copy of the items designated

24 or, if the party fails to provide the copy, the clerk shall C

25 prepare the copy at the expense of the party. If the record

26 designated by any party includes a transcript of any proceeding K
27 or a part thereof, the party shall immediately after filing the

L



28 designation deliver tote rte'po'rter ~and file with the clerk a

29 written request for the transcript and make satisfactory

L 30 arrangements for payment of its cost. All parties shall take any

31 other-action necessary to enable the clerk to assemble and

32 transmit the record.

L
33 COMMITTEE NOTE

34 This amendment ,is made-together with the amendment to
35-, IRu~le 8002(b) whicheprovides, inessence, that certain'
36 ,^'speqifi led postjudgment motions have the-effect of suspending
37 -a filed notice'of appeal'until the disposition of the-last
38- of such motions. The purpose of'.this amendment is to
3-9 suspend the 1o-day period for filing and serving a
40 ' designation of therecord and statement of the issues if aL 41 'timely postjudgment-motion is made and-a notice of appeal is
42- suspended'under Rule 8002(b). The 10-day period set forth
43 - in the first'sentence of this rule begins to run when the

L. 44b ' order disposingof the last of such postjudgment motions
45 -. outstanding is entered.

o1.s
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L COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES'

WASHINGTON, D.C. 20544

ROBERT E. ICEETON CHAIRMEN OF ADVISORY COMMITTEES

L. Ad - * - KENNETH F. RIPPLE
NAPPELLATE RULES

PETIER 0. McCABE
SECRETAf SAM C. POINTER, JR.

MIVIL RULES

L . WIL3AM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
SANKRUPTCY RULES

TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

FROM. Honorable Edward Leavy, Chairman
Advisory Committee on Bankruptcy Rules

RE: Proposed Amendments to the Official Bankruptcy Forms

DATE: November 20, 1992
I

On behalf of the Advisory Committee onBankruptcy Rules, I
submit proposals to amend several of the Official Bankruptcy
Forms.

-,The proposed amendments consist of conforming amendments
required by a recent statutory enactment, clarifications of
instructions, and changes designed to facilitate the
administration of cases. In vie w'of the technical and conforming

'I nature of the proposed amendments to the forms, the Advisory
L committe'e recommends that they be made without publication for

comment by the bench and bar.

The complex format of the forms makes it impractical to show
deletions and additions in the manner customarily'used when.
presenting proposed amendments to the rules. Providing the
-attached hand-marked copies' of the present forms showing the

* L proposed changes, however, 'seems to be an effective way to
indicate to the standing Committee the proposed amendments.

In addition to amending the title page of the Official
Bankruptcy 'Forms for the purpose of conforming the listing ofK Form No. 9 -to the headings used on Forms 9A - 9I, the proposed
amendments'include the following:

(1) Form 1 (Voluntary Petition). This form is amended to
C- ~ require that the debtor not represented by an attorney provide

the debtorts telephone' number so that court personnel, -the

7r 1
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trustee, other parties in the case, and their attorneys can
L ,' -contact'the debtor concerning matters in the case.

(2) Form 4 (List of Creditors Holding 20 Largest Unsecured
Claims). This form 'is amended to'delete reference to the
specific subsection of S 101 of 'the Codi in connection with, the
'efinition of the term '"insider. ' Section 101 is the general

'- definition section of the Code and is amended from time to time
to add definitions'. -This amendment to'the form will avoid the
necessity of'further amendments to the' form whenever S 101 is
amended in the future.'

(3) Form 6E (.Schedulea -- Creditors Holding Unsecured
, Priority Claims). -IThis'form is amenced to conform to the recent

.-, ' statutory amendment-to S 507(a) that added a new priority for
..- claims'arisi ngfrom a'commitment-'to -maitiainthe capital of an

insured depository institution.

L , (4) Form 7 (Statement of Financial Affairs).
Administrative proceedings have been added to the types of legal
actions -to be disclosed in Quest'ioin 4. In addition, the second
paragraph of the 'instructions is amended for clarification.

(5) The title page to Form 9 (Notice.of Commencement of
Casie under the Bankruptcy Code, !4eeting of Creditors, and Fixing

L''' of Dates). The title page to Form 9 is amended to conform to the
headings used on the Forms,9OA - 9E. in addition, 'the title page
toForm- .9 is-amended to add references to two new alternative

L versions of Form 93 and Form 9F.

(6) Form 9E(Alt.) (Notice of Commencement of Case Under
F Chapter 11 of the Banikruptcy code, Meeting of Creditors, and
Pixing of Dates (Individual or Joint Debtor Case)), and Form
9F(Alt.) (Notice of Commencement of Case'Under Chapter 11 of the
Bankruptcy Code, Meeting of Creditorrsi, and Fixing of Dates
(Corporation/Part nrship Case). These new alternative versions
of Form 93 and 9rFohave beenh added for use in' courts that, prior
to the time that the notice is mailed t'o creditors, fix the time

K -' for filing claims in a chapter 11 case. The alternative versions
provide box labeled "Filing Claims" so that the deadline for'
filing claims may be indicated.

(7) Form 10 (TProof of Claiml. This form has been amended
to conform to the recent statutory amendment to s 507(a) that
added a new priority for claims based On a ,ommitment to maintain

L the capital of an insured depository institution, and to clarify
that only prepetition arrearages and charges are to be included
in-the amount of the claim.

Copies of the relevant Official Bankruptcy Forms showing the
proposed amendments, and the proposed Advisory Committee Notes,
are attached.

2
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OFFICLAL BANKRUPTCY FORMS

1. Voluntary Petition

- 2. Delaraton under Penalty of Perjur 'nBelffa aio or Partnersi L
3. Application and Order to Pay Filing Fee in Instents [j
4. List of Creditors Holding 20Largest Unsecured Claims

5. Involuntary Petition .

Schedules ,

7. Statement of Financial Affairs ,

Ao Chapter 7 Individual Debtoes Statement of Intention
G~rmCIK.CvfO, o~C4se.

9. Notice of g under the Bankruptcy Code, Meeting of Creditors, and Faing of Dates fl

I0. Proof of Claim

hlA. General Power of Attorney

11B. Special Power of Attorney

12 Order and Notice for Hearing on Disclosure Statement

13. Order Approv Disclosure Statement and Fwing arme for Filing Acceptances or Rejections of E
-Plan, C& MZV~ Tere.f

14. Ballot for Accepting or Rejeding Plan L
ai Order Confirming Plan

X&A Caption

15 Caption (Short Tide)

16c Caption of Adversary Prding

17. Notice of Appeal to a District Court or Bankruptcy AppBllate
Panel from a iudmena or Other Final Order of a Bankruptcy. Court.

1 Disarg of Debtor

O.Omclal Forms

- 07- Thee officsil fomsa should be obswd and sued vith such alteatons s may be appropriae to
suft the d~cwnwie See Ride 900W.1
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COCTTE1 E NOTE

- . The list of Official Bankruptcy Forka has heen amended to
conforz the title of k'orm 9 to the headings used on Fozms 9A 9I.



WW"' I FORM 1. YOLUNT~ARY PETITION __

United States Bankruptcy Court VOLUNTARY
________________________________Distri of___________ ,PETITION

ft Wu" fU£ 1 w- d w_-a. A':L &ic.) NAME OF JOINT OEBTOR (SO-114) IL.- PUr.

AL OTHER toMES asd q WS *SWSi 'nw #aSI ya' rs ALL OTHER NamES 4ac- by oev- ow s, 6 weas

-- iaa _m .1W era" maimed owdon.A W Bra" amlAels I

Soc. SecJTAm 1. .. (MuW* van &W. gm * SO.c SGTAX la. No.ft1we Sam' vimVW@ as I

,~~ ~ ~ ~~~~~~~~~~~~~~~~~~~~~~~ .. ISTEE ADORESS OFDSO #* ard WoK sy. MM aiW so =0r STAEET ADDRESS OP JOINT DEBTOR (Me. &MWO MSS 111W &W -10 03fta)

.COUY OF RESIDENCE OR - ONTY OF RESIDENCE O
PRINCIPAL PLACE OF BUSINESS PRINCIPAL PLACE OF USINESS

IALING AOORESS OF DEBTOR (p Iwoms ftm uat address) .NLtNG ADORESS OF J.OItT OEITOR (p ddfuts ftm WON addu)

LOCATIO OF PRINCIPAL ASSETS OF BUSINESS OEiTOR VENUE (Chek oe bat)

oftve0 ofts t Sdl , ,, , , O evol has be t i t Lws had a *%di ptactw .er ofL

>~~~~prd .o in vi .vk Rtxr ISO~tz day8Zs *nd#utof row" VQa t tis,2

K ~ ! l - ''.. ' .L.' ' G : In:

- 0~Twoi Oatar ~ wmomed bYD*'v aoe"%? i."aht~ No. Pv or ~1

INFORMATION REGARDIN8 G DE TOR (Ch appicfta ble &vtt

TYETFOgTR . 3 RseCnt Of AW.UTCY CODE UNDER WtC THE PETITON IS

0 Wm. O) C oam~tion PuHb" RaED (Chaeb Cie_ _ _

O3 Joid (Hzw Wtt} - C) ovwo I P~mo Helf-

.. ~~~~~~~~~~~~~~~~~~~~~~~~~~1L bLfift IIt .jn a

NEAURE OFMDEST FIHGEEffOR

O.1h io htdts *.0 W lMug aw

A riE f S >t t e --.- dpcaOF b ft o"N tnhm* Wq bS VW dfebWo Is 1e111 a

.3F~f, - 19 Trapxlh Coft"t Pt&ttceh s t1W0(J s f~ loafil No. 3 _.

a11 o 00"C 0 .
WAM DESCRllE KMOF IIUSI

-D A S Of(( OF ESIGTEO TO REPRESE T THE OE8TOR

* - -a k w a. d bt . s tpq. oq Wb

E - STATED STUAS STOmISItSTR ( I M tIONt PA Uij
. {fiaEsnuts ot4j (Cboc akaopbk~ botts

t~t~dO.QFEUSOl Dd tt 1 i l ClA t o1

tw 6S 104t t t 1otd to uu
sols or o ow ~~~~~~omnoio- e o di

to 0asOw 'Wdbk 0 0 -oo 0Q 0 0oF$T#a ASETi~S Qoom OW s d dO&

O~~~~~~~~~~~~~ D

a~t 11. O.F EEES-*L tt z 2owL

WEtNO. OF EOUlTY SE00-MtT t101.DEP CI t & is OffLY.

D a ~~~~2-- so. T v

O



*~~~~~~~ - - ~

FILING cw PLAN
fW .a I, _1it w 13mfimCho* no; a

A4-. I ~ PMPNW IM dew____________ 0 Dow &"a as as a Omw Wim" goe Wmm.~. asowbysof f. or° w0- bsaw tdo m wl.0q,

PRIOR BANKRUPTCY CASE PILED Wnow LASTS TEARS (i WV$ usn on i. 1iSO Ie*

. ~~~~~~~~~~~~~~~~~~~~~o, T DBOto *eviia

PENCING BANKRUPTCY CAE FILED BY A" SPOUSL PARTNER. OR AFFIATE OTwSON i o saum

7 -

L~~~~~~~~~~u tOt, U.aG .MWI Uu SaeItOIIIJIJOPISONS CRORTEO PRRTNUEST PMHR EIEU6T

iv - s ~~~~~~~SIGNATURES
7 ^B~~~~~~~~~~~~~~TORNEY

rx
7. Slgnatmwe al OebtR SiglMe iPDRI PARTNERSHIP DEBTdR

I lrdoiewwpWtWRY f W Wpmbw oum n V om4 ew tpund ~tay ofw pqlV W bilft pv§0imhispem i
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-iFor 1 1
COmaTTER NOTE

The for has been amended to require a debtor not ~1I
represented by an attorney to provide a telephone numbr so that
court personnel, the asstee, other pa8-en i;h caet anid
their attornys .can contact the detor5 doncerning matters in the
case.
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Form 4. LIST OF CREDlTORS HOLDING 20 LARGEST UNSECURED CLAIMS

L (Capdon as in Fonm 16B1

LIST OF CIEDTORS HOLDING 20 LARGEST UNSECURED CLAIMS

Foliowig is tl list of, the de tor-s crcdicors holdi e 20 used C The is
.-. *n.lude (1 Feocid. Fcd, R. Binkr. P. 1007(d) for ii fiich.tVer il [or 1ase
§e 10 tbes not igdude X persons Wo come win defiitionf Indem set fo1rth £wC

ISCSS Z among th*( sc ed holdeters )o tte clla ralis su ti the unscured d ic yq
p &ic olarg e2 his uncf c2laids.

) 3 O ( (5)

Nam of aiwr Name mdihow NwV alfe Atuitna rd" Amout o "off
ad waie a.mpleta mWm a, -> 1usd. drt, kI dqA lwaso

alizaaiddmW. idudia4 ap ed, of .A .aliqt *fatewcneV
Joiaddeg4 wpde aza* or°°~f~t .re mo. diptsdo m ag
se . - . ofitorgw IWW-.d~h nw evt aetOlo

lim who =W be =aasd

D"o

(DeClard a hI Fonm 2)
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CONMXTTZE NOTE

the form has been amended to'delete zeference to the 5
-'pecifs c subsection of 11 't.S.C. ."s lol.in onnection with the
defiuzition of. thwe tor- insider" . 6ection 101 of the Bankruptcy
i,' =~ 4 h, le ''Cod cotains n'umerousi -defniinundsatoyan aet from

S 101. 1 J
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r Iu -
In_ ___re_ __cms NO.

Orbw -t .a wa

SCHEDULE E-CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

A complete list of athims entid tted separately by type of priority. iam be set (cub ond. sheets prvided. Only hodes s
dairsnas ded to priority Ild be listed iin thschede. In eborxesproideon e sb.s eename and milingaddres.s icudin
i ode,* anl d account sumber. if any. of all medit holding priority clizms against did e or the Property oifte debtor; as o te dae of the filing of

she petiton.

If ay entiyot*han aspue i iqtcase may be jntlibl on aclaim.placean' itn dtecolwumn lekd "Codebtor.' include the entity Oq
- -the appropae schedule oif creditors. d compee Shedu H-Codebos. if po'mt petitin is fid, tte ha uband. wife..both of dhem. or

uital commuy may liable n each hat by platg an^ t'I W. " ot *C ia h column labeld 'fusRbnd. Wife. Joint. or- Comuity.
If, the claim s contingent, place anX i c d olumn labeled "Continget.' If de claim is unliquidated. place an "X in the column labeled

- mUnliquidaaedgIf lfth'cla is Ac a * wn the coluimn labeled ". (Youmy need to paie an x n more than one of thes
0119f Cohnus.)

Raport the total of claim listed on each sheet in the box labeled "Subtoul 0n each sheet. Report the toal of all claim listed on this Schede E inr Win bow lambel -'Toal on die last sheet of the c plied scedu. thi total also an the Summary of Schedules.

o Chec Whis box if debtor has no creditors holding unsecued pnocfty claims to report on this Schedu E.

TYPES OF PRIORflY CLAIMS (Check the appropriate boz~es) below b claims in ha category are listed on the atached sheets)

O ExtesIons of credit In an Involuntary case

L Claims aising in the ordinay cours of the debtors business or financial affairs after e oof the ease but bfaoe the earof the
appointment of a MusM, or the order fo reief. 11 U.S.C. I 57(aX2).

L wWages, mste asWcomissions
~<Wages, saaies, and comnmissions. ancluding vaain svre, and sic eavbe pay owin to employees, up to a mximum of S2000 per emploec.

.am'ed within 90 days kmadiately preceding the filing o ' the original petitio, or the cessatio of bsis. whicheve oc red fist, to the extent
- i in 11 U.S.C. S074aX3).

O Coettibutlos to emplyee benefit -
Money owed to employee benefit pans for services rendere within 180 days Immedity preceding de faiig of the original peio or die

assati of bias ,wiheve ocued fiust, to the extent prwvidedti it U.S.C. I 07(ax4).

0 Cefus &To am UA=

ceala nd fislermeuuto a maximm of 50 per farmer or fiherm against d dtor, as provided in 11 U.S.CK . 57(&XS)

0 Deposits by Indifvduas

Claim of individuals up to a maximum of 5900 for deposits for the purchase. Iease, Or nen of pperty or services for pawnal fty, or
houshol use. that were nt delivered or provided. II US.C. I 07(aX6).

V 0 Team and Cerain Other Debts Owed to Goveirnmental units

Taxes, customs duties and penalties owing to federal state. d local governmental units as forth in It U5S.C.I 507(ad).

Q Com.~+.%e#nft Ir miWtna!t tf4 C.$'L ej eon T3nsuea ve"s'by Xnsetdiwnrtons P EX; d on "r svn^tots lb tk heJ pffi Soqecevlslen, -.

-. ~~~~~~~~~~~~tr *Omtbl #j qv|ts eei £srjro tfc fdra. Rescut sqskerq d
-, tcoceSSS.S t. 54u*ssO¢ tX -continuafmoshueranchad mrn fitin ti. Cp;. of anlV ;*u azoa &I .t-.5.c. -, so1 @(oB).



Form 6

-a. Schedule 6E'(Creditors Holding Unsecured-Priority Claims.)
!been amended to confozrm to the statutory'amendment that added

:sdbsectio~n (a) (8) to S 507 of the Bankruptcy Code. Pub. L. No,
101-6047 (Crime Control Act of 1990). Whe Code amendym ent created
new* priority for claims"base d 'n bcertainicomitments to,,

msaintiain the capital of an inred'depository institution.Aa~~~~~~~~~~ ; -t6' t8,~ "Vta oti ILtjw

't CK

Ld

. , . ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~LJ~

L
I..

Lj

r
F

{7

. .~ ~ ~ ~ ~~~



FORM?

FORM 7. STATEMENT OF FINANCIAL AFFAIRS

UNITED STATES BANKRUPTCY COURT
-___________ -District Of

bs: - CaeN._______

STATEMENT OF FINANCIAL AFFAIRS

This statement Is to be completed by every debtor. Spousestfiling a Joint petition may file a single
statement on which the Information for- both spouses is combined. lithe case Is filed under chapter 12 or
chapter 13, a married debtor must furnish Information for both spouses whether or noW a oint petition Is filed,
unless the spouses are separated and a joint petition Is not flled. Anindividual debtor''ngaged In business

L. ,as a sole proprietor, partner, family farmer, or self-employed professilonal, should proide the Information
requested on this statement conceming all such acvies as wel a the indivIdual's personal affais

-Questfons 1 -1 are to be completed by all debtors. Oebtors that ae or have been ta~s, as
defined below, also must complete Questions 16 -1. ._U theanswer
to any question Is *Noneu or the question is not appticable, ark the box labeled *None.- If addi-
tIonal space Is needed for the answer to any question, use and attach a separate sheet properly Identfied

L t with the case iame, case number (if known), and the number of the question.

DEFINIONS
Vibusliess.' A debtor Is 4n business' for the purpose of this form If the debtor Is a corporation or

partnership . An individual debtor is 'In business' for the purpose of tfis fom if' the debtor Is or has been,
within the two years Immediately preceding the filing of the this bankruptcy case, any ofthe following: an
officer, director, managtng executive, or person In control of a corporaion; a'partner, other han a limited
pOrtner, of a partnership; a sole proprietor or selfemployed. -

'unsSow' The term "insider Inc ludes but is not limited to: relatives of the debtor, general partners of
the debtor and their relatives, corporations of which the debtor is an officer, director, or person In control;'

- officers, directors, and any person In control of acorporate debtor and their relatives; affiliates of the debtor
and Insiders of such affiliates; any managing agent of the debtor. 11 U.S.C 0 101(30).

1. Income from employment or operation of business

None - State the gross amount of income'the debtor has received from employment, trade, or
-- profession, orfror operationof the debtors business frome beginning of this calendar year to the

'.at this case was commenced. State also the gross amounts receied during the two year
* . Immediately preceding this calendar year. (A debtor 'tat maintains, 'or has maintain'ed inancial -

records on the basis of a fiscal' rather than a calendar year may report fiscal year Income. Identfy the
beginning and ending dates, of the debtors fiscal year. If a joint petition Is filed, state income for sach
spouse separatel (Married debtors fing under chapter 12 or chapter 13 must state Income of b'
spouses whether or not a int petition is filed. urdlss the spouses are separated and Joint petition is
not filed.)

AMOUNT SOURCE (I more aone)

Li



2. nome other than from employment or operation oftbusiness

piNne, State the amount of income received by the debtor Other than from emplOnlfent Irade r
c -6 profession, or operation Of the debtors bustnesi duinng the vWo a adiately precedi

- tnen ent of this Case.Give tarticulars. It a oior oetnucn us riled. stai income for each spo -

separately. arried debtors titin nder chapter 12 or cer 13 mustate i-tncome for each spouse
whetherr or not a joint petition is filed, unless the souses are separated and a joint f~etitiof is not filed.)

AMOUNT' -SOURCE .. -

.LiJ
Payments to creditors

. N .ne- -lsta payments on loans. installment purchases of odsorserices, and other debts.
13n aggregating more than 560 to any credifor, mide within 90 days Inmediately precedng the

- commencement of this case. Marimed debtors fting urider chapter 12 or chapter 13 must include'-
payments by either or bth spouses whether or not a oint petidon is tlded, unless the sp s are
separated and a Joint petion Is not fe.)-

LA
-ATES OF AMOUNT AMOUNT

NAME AND ADDRESS OF CREDITOR PAYMENTS PAID STILL OWING

q

L.

,~~~~~~

14one b. List all payments made within one year Immediately preceding the commencement of this case
- to or for the benefit of orediOtQs who are or were Insiders. (Married debtors fifinpunder thapter 12 or

cater 13 must Include payments by either or both wether or not a point petition is riled,
un-ess the spouses Are separated and a Joint petitonls not rdeQ

NAME ANO ADDRESS OF CREDITOR DATE OF AMOUNT
AND RELATIONSHIP TO DEBTOR PAYMENT AMOUNT PAID STILL OWING

.~~~~~~~~~~~~L

A. Sulks f4ntjn~tw ih and 1ltacmens r
Suit¢ executins, Bm het n

'. a. isit all suits to whicti the debtor Is or was a ary withl one year Immediately preceding the riln
. of this bankruptcyr cas., (Mairrie debtors f Igundir chapter 12 or chapter 13 must Include
- nbformataon concering either or both spouses whetth or not a Jon petiepon Is riled, unless the
spouses are separ ted and a Joint peion is nmt toled) O o Y

CAPTION OF SUIT COURT STATUS OR
AND CASE NUMBER NATURE OF PROCEEDING AND LOCATION DISPOSmoN L

*TEERE ARE N0 C8ANGES TO THE *'

I N3NRAINING 8 PAGES OF THIS FORM J

___________



L- Form 7
-. CO0OE NOT=

L ?he fonm has been ~~ended in twoways. In the second
paragraph of the insttuctiona; the ;thiid sentence has been
deleted to clary tat only a dbtor that is or has bein in.

. business 's defined ithe form sh Answer Questions 16-2.
Ini addition, administrative proceedings have been addid to the
types of legal actions to be disclosed in Questiofn 4.a.

L~~ -



FOM~~~~~~~~~~~~~~~~~~~~~~~~~~~~ i

ME -

E~~rzu9. NOTCDI TE OF UNDE TEANCU CYCODE
d EW~ 4 0 G F ;S INSO CREDITRSiiANDFiXING F DATE

9A ......Chapter 7, Individual/Joint, No-Asset Case

9B....Chapter 7, Corporation/PartnershiP. No-Asset Case

9C ..... Chapter 7, Individual/Joint, Asset Case

9D . Chapter 7, CorporationlPartnership, Asset

9E ..... Chapter 11, lndividual/Joint Case . qfce II) C

9F . Chapter II, Corporation/Partnership Case 7 ... | vduallnion Cogt

9G . Chapter 12, Individuall/oint Case L

9H . Chapter 12, Corporation/Partnership Case

9 ...... Chapter 13, IndividuallJoint Case .y.... I*,

* ~ L

L

A.



*ORR 39E($lf.) VniteJ ictatis £a80r.olc, t- , jo gtEXrXf ) Unitwd zt;C *wrrgs ev sotzet- OtICE Of1MEUCEHEUT Of CASE UNMER CHAPTER ii Of TMECase lutberzt - _ J7CV CCOE, XEEtiRGCOF CA DTlORS, AN'D FXI Of DATESL In no of (Individual ~~~~~~~~~~~~~~~~~or Joinit Pebtor, Case)Inr d tl re Mm Of Sebtorl ~Add-res of Debtor Soc. oc./Test JD #Hse

< . D~~~~~~*" FiLtj to& CA0W44

Aeer.gs of the Clerk ot the *nkrfptcy ctrt

Lam and ddress of AttorneY for Debtor ai_ anWd Address of Trial'._

.3 s This to a Converted c&se Orily fitedur chapter, _

DATE. tin. AM LOCATICA Of AECT1ut OF EoITOaS

* D~~~is CARE Of WElTSto the Deadline to Fiea CAM n be~et,~ ~ ~ ~ ~~~h .__ or! Of Othe coO- etnt -t-the Ofachftre of th< Debtor or to Detenuln tCh 51ftY of Certain Types ot Debts.

'-ENEU Of C~nttjE A pdtt(Crr0

Er C*9(EI~cEKa t bf CAsE, o petitio f rdrhiaa is been 'f id int this court by or

Ts-t damtn'o ild n hf

f~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~i the the Cotpttt

[7 o aLl docui~ente -iled in Vita ease. All docanunts filed with the cou rt fnclaists of the debtor'sPr petty, debts, nd
propety claimed a ezimptSeaalb o pcinat teofrt o h cekortebankrisitcy court.
CREDITORS XAY NOT lAKE CERTAIN ACTIOKN. A creidftor t irrayone to saom the'debter owes inns or proprty. Under the ga'*riWtcyCode, the debtor is granted certain proecticton againat creditors. Comon MzePl opoibted ect (Wu ty -creditors arecontetcting the debtor to diowand repjiaymn, takfiio ection sagant a debto to coflc Pr-y owed to creditors or to %toktha ebto, en statirvor cntuiwin frcltosur acIos Iqaeao 4rwg deductions. if unasuthorizedActton Oataken by a creditor again st a& debtor,; the court maY penttlze t at crbditor. A creditor Asto I considering takira* action against the debtor or the-propeirty of the debtor should review f 362~ of the lonkru yCode and miy WI oh to seek legaladvice. The staff of the clerk of the banknptc por o it permitted to ielea aICe..
KICETIM0 OF C11MITOUt. The debtor (both huittAdan sid wife -in ajoin't Saw Is- treoird to a"oer at tie emotrin of creditors on-E the dote and at the place get fot above for, the pjrpoa ofbeing ezaained uer oath. A - rWtosa temetngo 'wetcooad, but not reure t h auens, the creditors slay etamine, th. debtor and tranesot such ither buulnee. .08 "aproperly cam before the anoitg the Met ing may be tonttinued sor dorned from time to time by noticeate tigwihu* E further written notice to the erdtort.
MOEIT 1PROPERT. lWdir state and federal Law, the debtor Io permitted to keep certain emnay or property as ezwVt. If a creditorbelive. hat n exipt on o ony or- (apet.i not authorized by tam, the qreditor uw file in objection. An objection atbe filed rot later than 3O days altgr the Conclusto @ftemtn fCreditors.L 'MARCEu Of PESTS - The debtor may Seek a~ discharge o debts. A discharge imam that creerain debts are eude Unenforceablegatmut the debtor pereonaU y* Creditor's whosa claim against ,the debtor are diacharge4 may never ake cio a anathe debtor'to collect the dtscharged'debts. It a creditor betleves that the debtorrahould! not receive a di'sthorls wider I 1141Cd)(33(C) of

the ankupty Cdet islyacton astbo taken -In the baiakraqt:c Cor In accordanot with farukrqptey Rule 4OO4(a~e If.a Clidi- .tebelieves that a debt owed to the creditor Is -not 4di&charisabte lader g W2(a)(Z, (I) Or (6) of the lankruptcy Code, timelyectin nt betaktt i th bannpty court bytedaln a ot bv nthe bo labeld 'Discahrge of Debto.6 Ctoditoracousderlng taking awh action may wish to a.0 least avice.,
PROOF CF CLAIK. Scheddles et creditors have beers or will be IFile(d "ualint to aenkruptcy Itule INo? Any creditor fiowldn ascheduted claim which is not listed es df sputad.. -contirctent, or' taflriqu Idad as to amiantesy, hIts iso eura o iproof of tai, In thisa cae, Creditors shoce claims are Mot ichedult ar dioes etAtims are Lltetid'as disputed ontinget orsunliquidated as to wountan ad who desire to pert' icpt I the east or ahere in any ifdtetriutton..imuct f Ito tfer proofs ofclain. A creditor sAe dqsirec to rely an the sichedule rof ditors hae the fteaosibi 'for' detereining ht ~ lamilisted accurately. The place tof file a proof of ctaim, either -in per#on or, bysmail, I t ho, off lee of the clerk of the bankrutpcy.tourt. Proof of claim forms ate availabi a itn the ster&'e office of any biikreptay cour.PURPSE F CHPTE 11FILIG. haptr I ofthe 4arukrtc Code enables a Otts at to reorganita Pursuen to a plan. A plan 1o noteffectv mIc -&ppred by tecrtaa ofr tIo eaig. Creditors wnilt be i coJrig n ln or In theevent th ecIs dimised 1 or conerted to amethoe chAPter efth Us ankruptcy Coa he~et

dotor will remain In Poseeostier of Itopropery en&ilotW t prt n buianoss Uisons a trutee I's apoainted.

for the Court: _______________

;Tier~ of nhe rsnrIpcy Vort !-



FO~l 89! f l. nitbd State! lankruatcy CourtLFMW k NOTICE Of ceOaHuc T Of CASE U'OER CHAPTER 11 Of THe
.. ac -- I~g - . . AIiRUPiC C0E, I(EEttZC OF CRECKTORS, At D flXIIC OF DATES -

Coas Surbe ~~~~~~~~~~~(Co portionPartfaushtp Case)
-^ In * e E of Oebeor - Addrss of Vebtor 5cc. SOc./Tex 10 ".e

Address": '~~~~~~~~~~Aldus44 f the Clerk of the £a~nkntcy Courtg 7

C 3 Corpdolaion llPartnership
#41,111 Address of At'orn.y for Debtor ,kte cdIs fIes

'zr- . _

.. ~ - ,0- - - id ___i

This 16 a converted cCCe @rtginally fild 4ider cfiavter o______________

I OATS. TINE. A A O f _ , CRDITOS

a~9iECENIU OF ASE. pettion or rorganization ws~ir chapter 11 of ;the Sankriptcy Code has been filed In this court by or
*aganetthedebor ena abve riden rde foe relief has bt etered. You ill -not rciiv' nottic' of al docwiants filed IA 'oFcas.A, ie th the u ictudiig I o debto, are available for Inspection .'ta t-e f of th Corprtloru tcletk o tte *e ptcy coyrt.

'tEOITORS PIAT NOT UaC CERTAIN ACTIONt. A Creditor IS anyone to, SdIoskthC debtor we onyo proety Ine h skt~CY

I ow! awa ort Io party, Une the l JankutpJut
'Cde th-ebq .gatd~etf prtcingl rdt . _CTv _. ~i at prhbte lc e Sbycedtor ere
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- -COTTZE NOTE

The titlo "of Form 9 ha. ben aended to oconform to theheadihng usad- on Forms 9--'9. Akh~tG'Varsions 0 Form 91.
.and Form 9F.have been added for.use in chapterU cause by thoe

''''courts'that, prior to the time that the notice iS madled toOcredito, fix the tim. for fiig claims. When a oreditor
reoeives the alternate form in a8a, the box labeled aFiling
-Claims' ii co'nta-in information about the time within which,
proofs of claim may be' filed as ftallow.: "Dead line for filing a'- .' claims :If rno dea'dlineis18 sAt in a particular
,case, either the cou!t`will use rorm'6- or Form 9F, 'as
' appropriate, ortthe aternate farm willA be used.with the
following sentence ppearing rn, the box labeled "wiling Claims':
W"hen the court sets a deadline aor filing ciaims, creditors willbe notified."
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Form 10

COMMITTEE NOTE
L

This'form has been amended-to accommodate inclusion of the
n -, priority afforded in ,5'07 (a) (8) ofhe Code, w.hich was added by

'Pub., L. No. 101-647 (Crime Control Act of l990),"and to avoid the
A, . necessity ,o, furtheramendmen tsortha or if other priorities

-are adde to S -57(a) in the future. In addition. sections 4 and
5, of the form have been amended to clarify. that only psepetition

u ̀. 8arrearages'and charges are to be included in: the amount of the
claim.
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and Procedure K

FROM: Hon. Wu. Terrell-- Hodges, Chairman
Advisory Committee on Federal Rules of Criminal
Procedure .

SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure an'd Rules of Evidence K

DATE: November 15,,1992

I. INTRODUCTION U

At its October 1992 meeting, -the Advisory Committee on
the Rules of Criminal Procedure acted upon proposed F
amendments to Rules 32,and 40 and Federal Rule of Evidence
412. The Advisory,,Committee recommends that the Standing K
Committee approve, .the proposed amendments for circulation to
the bench and bar for public-comment. This report briefly
addresses the proposed amendments and the recommendations to
theStanding Committee. The minutes of the Committee's L
meeting and copies of theproposed`,amendments and the
accompanying Committee Notes are a.ttadhed.

II. RULES PENDING COMMENT BY THE BENCH AND BAR Li
At its June 1992,meeting, the Standing Committee r

approved amendments-to two rules,,Rule 16(a)(1)(A) governing L
disclosure of statements by organizational defendants, and
Rule 29,(b), concerning delayedrulings on judgment of
acquittal motions. 'Publication oflthese rules was delayed F
pending the move of the Rules Committee Support Office into
its new offices this Fall.

L
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Ad III. PROPOSED AMENDMENTS TO RULES OF CRIMINAL PROCEDURE

F The?,AdvisoryCommittee recommends that the; following
amendments be approved by'the Standing'Committee. The
proposed amendments are attached.

A. Rule 32. Sentence and Judgment. The Committee has
proposed that Rule'32',b-eamended in' its entirety. As noted
in the introductory pararaph of the'Committee's Note
accompanying t heproposedaendment,. the Committee intended
t'o accomplish two primary obj'ec2ves.' First, the amended

, rule, ncorporates elements of the "Model Local Rule for
Guideline Sentencing" whichwasproposed in 1987 by the

Judicial Conference's, Committiee on Probation Administration.
That-model local rul-e focuses on the preparation of the

v presentence report as a method of identifying and narrowing
2 the sentencin'g issues. The second objective was to

reorganize the rule, which pver the yearshad become a hodge
- podge of provisions. As rewritt;en 1, t'hie rule ,shoulid more

r closely approximate the sequential'order of sentencing

L procedures. Much of the current'rule remains in the amended
version.

B. Rule 40. Comwittment to Another District. The
Committee perceived a potential gap in a magistrate's
authority to set conditions of release for a probationer or

V supervised releasee arrested in a district other that the
Li , district having Jurisdiction. After reviewing Rules 32.1

(Revocation or Modification of Probation or Supervised
Release), Rule 46 (Release From Custody), and Rule 40
(Committment to Another District), the Committee adopted a
suggested change to Rule 40. The proposed amendment to Rule
40(dY should now make it clear that a magistrate considering

L the case of a probationer or supervised releasee under Rule
40(d) should have the same authority vis a vis decisions
regarding custody as a judge or magistrate proceeding under
Rule 32.1(a)(1).

IV. PROPOSED AMENDMENTS TO THE RULES OF EVIDENCE

The Committee considered proposed amendments to Federal
Rules of Evidence 412 and 804 and recommends that the
Standing Committee approve Federal Rule of-Evidence 412 and

L publish it for public comment on an expedited basis.

A. Rule 412. Victim's Past Sexual Behavior or
Predisposition., The Advisory Committee, at the suggestion
of Judge Keeton, considered proposed amendments to Federal
Rule of Evidence 412. Given Congress' high interest in the
topic of violence against women, the Committee believed that

it would be appropriate to propose changes to Rule 412

L
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through the 'Rules Enabling Act' procedures and publish the
proposed amendment for -public comment. The proposed change
wouldextend the .rule to a1ll, civil, -and criminal cases.
Although the a-mendment'n' retains the general rule that
evidence of a person's sexual past is not admissible,,'it'
also' recognizesn several .'except'ionswhich generally mirror
the 'curreeint ruIe. Colpes of the proposed amendment have
been sett` to both the 'Appeliate and Civil Rules Committees.

0 e 84 H 'a r sa y ' Exet'in Declaran' '

Committee consideredtheAdvisryCo itte 's proposed
changesto Fed'eralq Rulel of Eviene 804. The StandingV~~~~~i ~ ~
ommittee refer're d''he ruleback to the Advisory Committee

for further cons'derateion. " t its pctober meeting, theCommittee reviewed~r t-pr~Evid~ aenemeO ,nts' 'Td th Staindin

Comiten y ggesri^isl a d deie th at inC Viittew of th oK fe

pending~ formaton ~of an Evidecktiote Advisory Committee t ee

any furthettvr atn on R, u l I80 4.

At t ach .
fo ~ ~ er .oi rt 'i . g-~Pi 6 eiet te

te rviid, th , . .' Stndn

11 .'' ,' I ' U l ," I

P~.' '" ,,Iil, C,
y,~. .,,her ac , o'1e.~_ it~~~~~~~

H,
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[Rule 32 is deleted and replaced with the following]

Rule 32. Sentence and Judgment

1 (a)-IN GENERAL; TIME FOR SENTENCING. When a

2 presentence investigation and report is ordered pursuant to

3 subdivision (b), sentence must be imposed by the end of 70

4- days from the finding of guilt unless the court either

5 advances or continues the sentencing hearing for good cause.

6 (b) PRESENTENCE INVESTIGATION.

L 7 (1) When Made. Unless the court finds that there

L i is sufficient information in the record to enable-the

9 meaningful exercise of sentencing authority under 18

7 10 U.S.C. 3553, and the court explains this finding on the

11 record, the court shall direct the probation officer to

12 make a presentence investigation and report to the

13 court before the imposition of sentence.

14 (2) Presence of Counsel. Upon request, the

15 defendant's counsel is entitled to be present at any

16 interview of the defendant by the probation officer in

1 17 the course of the presentence investigation.

18 (3) Submission to the court. Except with the

19 written consent of the defendant, the report must not

20 be submitted to the court or its contents disclosed to

21 anyone unless the defendant has pleaded guilty or nolo

22 contendere or has been found guilty.

L@
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23 (4) Report. The report of the presentence

24 investigation must contain--

25 (A) information about the history and

26 characteristics of the defendant, including prior

27 criminal record, if any, financial condition, and

28 any circumstances affecting the defendant's

29 behavior that may be helpful in imposing sentence

30 or in the correctional treatment of the defendant;

31 (B) the classification of the offense and of

32 the defendant under the categories established by

33 the Sentencing Commission under 28 U.S.C. 994(a),

34 that-the probation officer believes to be

35 applicable to the defendant's case; the kinds of

36 sentence and the sentencing range suggested for

37 such a category of offense committed by such a

38 category of defendant as set forth in the

39 guidelines issued by the Sentencing Commission

40 under 28 U.S.C. 994(a)(1); and an explanation by

41 the probation officer of any factors that may

42 indicate that a sentence of a different kind or of

43 a different length from one within the applicable

44 guideline would be more appropriate under all the

45 circumstances;
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L 46 (C) any pertinent policy statement issued by

47 the Sentencing Commission under 28 U.S.C.

L 48 994(a)(2);

49 (D) information containing an assessment of

50 the financial, social, psychological, and medical

1 51 impact upon, and cost to, any individual against

52 whom the offense has been committed;

LV 53 (E) unless the court orders otherwise,

54 information concerning the nature and extent of

55 nonprison programs and resources available for the

56 defendant; and

57 (F) any other information required by the

58 court.

59 (5) Disclosure and Objections.

60 (A) Not less than 35 days before the

61 sentencing hearing, unless this minimum period is
L

62 waived by the defendant, the probation officer

L 63 shall provide the defendant, the defendant'sL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
64 counsel and the attorney for the Government, with

65 a copy of the report of the presentence

C 66 investigation, including the information required

67 by subdivision (b)(4) and any report and

K 68 recommendation resulting from a study ordered by

_ 69 the court under 18 U.S.C. 3552(b), but not

L 70 including any diagnostic opinions which, if
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71 disclosed, might seriously disrupt a program of

72 rehabilitation;'--or sources of information obtained K
73 -upon a promise of confidentiality; or'any other

74 information which, if disclosed, might result in

'75 harm, physical or otherwise, to the defendant or

76 other persons. In addition, the court may, by

77 local rule or in individual cases, direct the

78 probation officer,-in making disclosure of the

79 presentence report, to withhold the probation

80 officer's recommendation', if any, as to sentence.

81 (B) Within 14 days after receiving the report L

82 of the presentence investigation, the parties

83 shall communicate in writing to the probation

84 officer and to each other, any objections either

85 may have as to any material information,

86 sentencing classifications, sentencing guideline

87 ranges, and policy statements contained in or m

88 omitted from the report of the presentence

89 investigation. After receiving any such

90 objections the probation officer may require the

91 defendant, the defendant's counsel, and the

92 attorney for the Government'to meet with the

93 probation officer to discuss unresolved factual

94 and legal issues and may conduct a further C

* , , , L.S~~~~~~~~~~~~~
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95 investigation and make appropriate revisions to

96 the presentence report.

97 (C) Not later than '7days before the

98 sentencing hearing the probation officer shall

99 submit the presentence report to the court

10'0 together with an addendumsetting forth any

101 unresolved objections, the grounds for such

102 objections, and the probation officer's comments

103 concerning such objections. Any revisions made to

104 the presentence report, and the addendum, shall be

105 furnished by the probation officer at the same

106 time to the defendant, the defendants counsel and

L 107 the attorney for the Government.

108 (D) Except for any objection made under

109 subdivision (b)(5)(B) that has not been resolved,

110 the report of the presentence investigation may be

111 , accepted by the court at the sentencing hearing as

L 112 its findings of fact. For good cause shown, the

113 court may allow a new objection to be raised at

114 any time before the imposition of sentence.'

115 (c) SENTENCE

116 (1) Sentencing Hearing. At the sentencing hearing

V 117 the court shall afford counsel for the defendant and

C - 9118 the attorney for the Government an opportunity to

119 comment on the probation officer's determination and on
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120 other matters-relating to the appropriate sentence; L
121 shall determine the unresolved objections to the

122 presentence report, if any, and may, in the discretion

123 of the court, permit the parties to introduce testimony

124 or other evidence concerning such objections. The

125 court shall,'as to each matter controverted, make (i) a

126 'finding as to the allegation, or (ii) a determination

127 that no such'finding is necessary because the matter

128 controverted will not be taken into account in

129 -sentencing. A written record of such findings and

130 determinations must be appended to any copy of the L
131 presentence investigation report made available to the

132 Bureau of Prisons.

133 (2) Production of Statements at Sentencing 7
134 Hearing. Rule 26.2(a)-(d), (f) applies at a sentencing

135 hearing under this rule. If a party elects not to V
136 comply with an order under'Rule 26.2(a) to deliver a

137 statement to the moving party, the court may not

138 consider the affidavit or testimony of the witness

139 whose statement is withheld.-

140 (3) Imposition of Sentence. Before imposing

141 sentence, the court shall---

142 (A) determine that the defendant and E

143 defendant's counsel have had the opportunity to

144 read and discuss the presentence investigation

V
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145 report made available under subdivision (b)(5)(A)

146 -but if the court is of the view that there.is

147 information in the presentence report which should

148 not be disclosed under subdivision (b)(5)(A), the

149 court in lieu of making the report or part thereof

L 150 available shall state orally or in writing a

L 151 summary of the factual information contained

152 therein to be relied on in determining sentence,

153 and shall give'the defendant and the defendant's

154 counsel an'opportunity to comment thereon;'

L 155 (B) afford counsel for the defendant an

r 156 opportunity to speak on behalf of the defendant;

157 (C) address the defendant personally and

L 4158 determine if the defendant wishes to make a

159 statement and to present any information in

160 mitigation of the sentence; and

161 (D) afford the attorney for the Government an

162 equivalent opportunity to speak to the court.

L 163 (4) In Camera Proceeding. The court's summary, if

164 any, made under subdivision (c)(3)(A) may be made to

X 165 the parties in camera. Upon a motion that is jointly

166 filed by the defendant and by the.attorney for the

167 Government, the court may hear in camera the statements

{'' 168 by the' defendant, counsel for the defendant, or the

L

L
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169 attorney for the Government under subdivision

170 (c)(3)(B), (C) and (D).K

171 (5) Notification of Right to Appeal. After

172 imposing sentence in a case which has gone to trial on

173 a plea of not guilty, the court shall advise the V
174 defendant of the defendant's right to appeal, including

175 any right to appeal the sentence, and of the right of a L

176 person who is unable to pay the cost of an appeal to

177 apply for leave to appeal in forma pauperis. The

178 courts has no duty to advise the defendant of any right 7
179 of appeal after sentence is imposed following a plea of

180 guilty or nolo contendere, except that the court shall

181 advise the defendant of any right to appeal the

182 sentence. If the defendant so requests, the clerk of

183 the court shall prepare and file immediately a notice L
184 of appeal on behalf of the defendant.

185 (d) JUDGMENT.

186 (1)- In General. A judgment of conviction must set

187 forth the plea, the verdict or findings, and the

188 adjudication and sentence. If the defendant is found

189 not guilty or for any other reason is entitled to be

190 discharged, judgment must be entered accordingly. The

191 judgment must be signed by the judge and entered by the

192 clerk.

LI
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L 193 (2) Criminal Yorfeiture. When a verdict contains

r 194 a finding of property subject to-a criminal forfeiture,

L 195 the judgment of criminal forfeiture must authorize the

L 196 Attorney General to seize the interest or property

197 subject to forfeiture, fixing such terms and conditions

198 as the court shall deem proper.

199 (e) PLEA WITHDRAWAL.- If a motion for withdrawal of a

200 plea of guilty or nolo contendere is made before-sentence is

201 imposed, the court may permit withdrawal Qf the plea'upon a

202 showing by the defendant of any fair and just reason. At

203 any later time, a plea may be set aside only on direct

.204 appeal or by motion under 28'U.S.C. 2255.

Ld 205

COMMITTEE NOTE

The amendments to Rule 32 are intended to accomplish
two primary objectives. First, the amendments incorporate
elements of a "Model LIocal Rule''for Guideline Sentencing"
which was' proposed by the Judicial Conference Committee on

E - Probation Administration in 1987. That model rule, and the

- accompanying report, Were prepared to assist trial judges in
'implementing guideline- sentencng mandated by the Sentencing

7 Reform Act of 3'984. SeeCommittee on the Admin. of the

L ' Probation Sys., Judicial Conference of the U.S., Recommended
- Procedures for Guideline Sentencing and Commentary: Model

Local Rule for Guideline Sentencing, Reprinted in T.

Hutchinson .& D. Yellen, Federal Sentencing Law and Practice,
L - app. 8, at 431 (1989). It was anticipated that' sentencing

hearings would become more comple'x due .to the new fact
finding requirements imposed by guideline sentencing
methodology. "See U.S.S.G. § 6A1.2. Accordingly, the model
'rule focused on preparation of the presentence report- as a

r,; means of identifying and narrowing the issues to be decided

at the sentencing hearing.

FL,5
LE.
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*Second, in the process of-effecting those amendments, L
the rule was reorganized. Over time, numerous amendments to
^the rule,,,had ,crea~t~e~d a sort ,of hodge podge; t-he m. . ,.r h
xreorganization represents-'an attempt to reflect an
,appropriatesequential'order inte e'sentencing procedures.

Subdivision (,a) includes',,seyveral changes. First,
instead of the genera'l'requirement. that the sentence be
imapoased "without Uannecessar4elay,: the rule now contains a
70-dylro t~io. T Te purp_ se of0 It dyp-6ikhe -70-day time period is
,to 4vovde a sufficient ov~rallwincow of time for the
probati*on officer to com plete ad disclose to the parties
the -pireseptece rep o fr t uission of objections by
teparties, for -resolution 'of those bjtonif

possible,- ,by, th, e ricer before the sentencing ,
heariiiW and f a report t -he court concerning unresolved

sobje tion~sl qthat the1 ,urtcan preppate for thehearing in L

judge m~ay either shorltejn,,or extendk t-athtime for good'cause.

Thesecond change to subdivision -(a) is that the
remainder of the provision, -which' addressed the sentencing
hearing, is 'now located in subdivisiion,(c).

Subdivision (b) (f~ormerly subdivision (c)) which
addresses the presentence Investigation, has been modified
in several respects. First,Isubdivision (b) (2) is a new
provision which provides that' on request, defense counsel
'is entitled' to be present at any inteerview of the defendant
conducted by the probation officer., Aithough the courts
h,¢ave not heildthatpresnten e interviews are a critical F
stage of the tria tfot purpoles oflftheSixth Amendment right
to counsel-,itheamendmeLnt% refi cts ,case law which has
indicatedthat, requests 1 for cosel to be present should be
honored. SeZ, ed ,g., Uite',Sta v. Herrera-Figureroa, 918 w
7.2d 1430, 1~4~37 (9th Cir1 rlid nt
supervisory'p~ower 'to' hol that 6robation officers must honor n
request for counsel's Iprsenreic )k',Uited States v. Tisdale, L
952 F.20 934-,,~ 940 (6t C~. 1992 (court Agreed with rule
requiring pbAtion off c-rs `` detfendants rul e

f°~~~~~~~~~~~~P orm m i es reqetfor Attorney or re $ est f ey not to interep
defendant inabsen, e to usel) 1 T Cof mmittee believes
that per bititig counselbtote' pisent fring Isuc interviews
may, avoid u nn andes shedefntwnKth

Subdivisin ~)~5i'former~.yi'c (3), inqludesz eveal
changes 1which eogii.the k e keole[tthe report
Isplalying untder g~ul~n henig h major thrust of

these chajnge ist dr h rbe frsolving[
objections by the paris'ot poation officer's
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,presentence report. Subdivision (b)(5)(A)-,now provides that
the probation officer must present the presentence report to
the parties not later than 35 days before the sentencing
hearing (rather than 10 days before imposition of the-sentence) in order to.provide-some additional time to the
.; parties and-the probation officer toattempt to resolve

* objections to the repolrt. there -has been a slight change in
.the-practice of deleting from the copy of the report given

L - -to the parties certain information specified in' (b) (5) (A).
Under that new provision (formerly subdivision (c) (3)(A)),

- the court now has -the discretion (in an individual case or
in-accordance with a local rule) "to decide whether to direct

- ' the probation officer to disclosei a n finaA recommendation
* concerning the sentence. But -the prior 'practice of not

disclosing confidential information, ,or other information'
-- '-which might result in harm to the defendant or other

persons, is retained in (b) (5) (A).

L - ,New subdivisions (b) (5) (B), (C), and (D) now provide
explicit deadlines and guidance on resolving disputes about
' < the contents o'f the presentence report. The amendments areK -- intended to provide -early resolution'o-f such disputes by (1)
requiring the parties toprovide the probation officer with
alwritten list of objections to the report within 14 days ofr , receiving the report; (2) permitting the probation officer
'toschedule compulsory conferences, conduct an'additional
investigation, and to make revisions to 'the report as deemed
appropriate; (3) requiring the probation officer to submit

L - , the report to'the court and the parties''not later than 7
days before the sentencing hearing,' notinhg anyvunresolved
disputes; and (4) pIrmitting the court to treat the report
as its findings of 'fact, except for the, "parti'es' unresolved

L objections.

)This procedure, which generally mirrors the approach in
the M'odel Local iRule for Guideline -Sentencing, supra, is -

intended'to maximize-judicial economy by providing for more
C - *ord~erly-sentencing hearings while also providing fair

L.. - opportunity for both parties to revi-ew, ,object to, andcomment upon ,the probation, officer's report in advance of
the sentencing hearing.- 'Under the amendment, the parties
would still be free' at, the sentencing hearing to comment on

L . 'the4- pre'sentence report, and in'the'discretion of the court,
'to introduce evidence concerning their objections toithe
report.'

Subdivision (c) addresses the imposition of sentence
,and m~akes' no changes 'in current practice'. 'The provision

-- consitts-largely of material formerly'located in subdivision
(a). .Language formerl~y-in (a)(1) teferring to the court'-s
disclosure to the parties of the' Probation officer's

C ""
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determination of the sentencing classifications and
sentencing, guideline range Is. now located in.subdivisions
(b) (5),,;and, (c) (1). Likewise, the brief reference in former
}(1,.) to .the abilit, ofthe'partiesto comment on the, E

Sprosbatison ........ ',o~fficer,'s'determination ofsentencing
iclassifications and sentencing guideline rangeis, now

located in,(,, C)1) and (c)i(3). ^h provision for disclosure
fam witnss'statements,, whih eently proposed as an tJ

ax'endment toul 32as inew, subdivision (e), is now located
in subbdivision (c), (2).

~6 ISubdiviso d daing wit enry, of tecourt'-,s
-d'g t i !s ffrci s lubivis ,on ,,. Subdivision (e , w ich

subdivision (d). Both provisions remain the saime exept for
misnor styliStiC changes-,. , , - ,',, , ,

The Committee considered, but',rejected, a provision 7
,which woulid have permitted, victim, allocution at sentencing.
Although the Committee was sensitiveto the interest of some
victims in' thesentdenc'e ,to be imposed, it 'also recognized a
number et, ofdiff iculties ,which the Committee ultimately L
concluded' outweighedIany vaJlue to the victim in personally
''addres'sing the court. ,'- First, un- der guideline sentencing
,(which takevictim i~mpactr into account)tthe court has very
limited se6n n cing discretion nce the applicable guidelinee
range ,ha$ been deteined, and the gruideline range is
usually. w ' tlhe max~i'mulmsntence alloweo by statute., In K
~most ca~ses, tl~th erefor, the evilews of the victim would,,,have J

little or~ no 4pact upon the-sentence threby prdcing a
likelho of ion rather an victim ,

sats.tsfa tio n Add itioonallyyf lfthe victim's allocution
:persuaded the'court to consider a possible departure from
the quideliie sentencing 'rapges, ,,d`ue processi~vght'rqur
noticand andp"niyt onettatrsl nder Burns

v-. untj nitei Statesr UIS 111 SI. 2182 (1991).
* Thils'could suab ian~tialI, complcicte aLnd~ delay,~ the sentencing

.hearing. myste in 7
i'dent ifying vit~jh ol aete4h o'louion. F

Whge a single yIctm- oaviplenit ci i aiy
f ,e feldera C' I law o ~abodrangeo

violent ase a t t el
in 1numeros v~ictims. 'n ~ uhcss t ~ ol itbe
feas ible- text'n h righ ofAllobt~ t o h
victims. Finaly, the Commititee al'so took into account
existing law ti e
the progre~s flh ae ~eeg,4 ~~.S161 et
seq. (enumPae~~vcis ihsi~u ne la h
right to be cbrercedn
present,, F rceig In hto
confer withteatbyfrteGvr~t or

L
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proceedings permits the victim to be present at all stages
of the judicial proceeding including sentencing, and
provides an opportunity for direct input in the preparation
of the presentence report. -See subdivision (b)(4)(D).

L.S . g b K- e sit
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7L Rule 40. Committment to Another District

** ***

LI 1(d) ARREST OF PROBATIONER OR SUPERVISED RELEASEE. If a

2 person is arrested for a violation of probation or

3 supervised release in a district other than'the district

4 having jurisdiction, such person shall be 'taken without

5 unnecessary delay before the nearest available federal

L 6 magistrate judge. The person may be released under Rule

7 46(c). The federal magistrate judge shall:'

8 (1) Proceed under Rule 32.1 if'jurisdiction over

r 9 the person is transferred to that district;

10 (2) Hold a prompt preliminary hearing if the

11 alleged violation occurred in that district, and either

K 12 (i) hold the person to answer in the district court of

13 the district having jurisdiction or (ii): dismiss the

14 proceedings and so notify that court; or

L
15 (3) Otherwise order the person held to answer in

L 16 the district court of the district having jurisdiction
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

17 upon production of certified copies of the judgment,

18 the warrant, and the application for the warrant, and

7 19 upon a finding that the person before the magistrate is

20 the person named in the warrant.

21 ** ** *
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COMMITTEE NOTE

The amendment to subdivision (d) is intended to clarify I
theauthority of a magistratejudge to'set conditions ofrelease in thoise, cases where a probationer or supervised
releasee is arrested in a-district other than the district
haviinq j'u-rifsdiction. As written,, there appeared to be a gap Lin Rule 40,' especially under (d)(l) where the alleged
violation o~ccurs, in ,a''jurisdiction other than the districthaving jurisdiction. ,

A numberof rules contain references to pretrial,
.trial, and post-trial release or detention of defendants, L
probationers and supervivsed releasees. Rule 46, forexample, addressess the topic of release from custody.
Although R,'ule 46(c) addresses custody pending sentencing and
notice; of apeal,the ,rulee makes-no explicit provision fordetaining or releasing probationers or supervised releaseeswho are later arrested for violating terms of0their
probation or release. Rule 3,2.1 provides guidance on Kproceedings ifnvolving revoca'tion of probation or supervised
releases In particular, Rule',32.1(1) recognizes that when aperson is hel'd in ,custody on the ground that the person
violated, a .condition of probation or supervised release, the
judge o-rpUn~ited lStat'es magistrate udge may release the
person under Rulo 46tc), pen'ding the revocation proceeding.
Butnoother exp~li~citreference is made in Rule 32.^1 to the
authority of, a 'judge or magistrate judge to determine
conditions of rielease for 'a probationer or supervised
releasee wh~o as arrested in a district other than the Ldistrict having jurisdiction'.

The amendmentrecognizes that a judge or magistrate
judge'considering the case of a probationer or supervised
releasee under Rule, 40 (d) has the same authority vis a vis
decisions regarding custody as a judge or magistrateproceeding under,.Rule 32..1- (a) (1). Thus, regardless of the Lultimate disposition of an arrested probationer orsupervised releas eeunder Rule 40(d),,a judge or magistrate
Judge acting undear that rule-may rely upon Rule 46(c) in Kdetermining whether custody should be continued and if not,
what conditions, if-'ahy, should be placed upon the person.

E
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FEDERAL RULES OF EVIDENCE

Rule 412 is deleted and replaced with the following:]

Rule 412. Victim's Past Sexual Behavior or Predisposition

1 (a) Evidence of past sexual behavior or predisposition

L 2 of an alleged victim of sexual misconduct is not admissible

3 in any civil or criminal proceeding except as provided in

4 subdivision (b).

5 (b) Evidence of the past sexual behavior or

6 predisposition of an alleged victim of sexual misconduct may

7 be admitted under the following circumstances:

8 (1) evidence of specific instances of sexual behavior

9 with persons other than the person whose sexual

7F 10 misconduct is alleged if offered to prove that another

11 person was the source of semen or injury;

L 12 (2) evidence of specific instances of sexual behavior

13 with the person whose sexual misconduct is alleged if

Li 14 offered to prove consent;

E 15 (3) evidence of specific instances of sexual behavior

16 if offered under circumstances in which exclusion would

17 violate the constitutional rights of a defendant in a

18 criminal case or in a civil case would deprive the

19 trier of fact of evidence which is essential to a fair

r, 20 and accurate determination of a claim or defense; or

LI 21 (4) evidence of reputation or opinion evidence in a

22 civil case in which exclusion would deprive the trier

L
U-
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-FEDERAL RULES OF EVIDENCE

:" 23 of fact of evidence which is essential to a fair and

24 accurate determination of a claim or defense.'

25 (c) Evidence covered by this rule may not be admitted

26 unless theparty offering it files a motion under seal,, not

L 27 less than 15 days prior'to' trial or at such other time as

28 the court may direct, seeking leave to offer the evidence at

29 trial. The motion must describe with particularity the

7 30 evidence and the purposes for which it is offered. The

31 court shall permit any other party as well as the victim to

. 32 be heard in camera on the motion and shall determine whether

33 the evidence will be admitted, the conditions'of

34 admissibility and the form in which the evidence may be

L 35 admitted. The court may permit a motion to be made under

36 seal during trial for good cause shown. The motion and the

37 record of any in camera proceeding must remain under seal

38 during the course of all further proceedings both in the

39 trial and appellate courts.

L
COMMITTEE NOTE

The changes to Rule 412 are intended to diminish some
of the confusion engendered by the rule in its current form
and expand the protection afforded to all persons who claim

17 to'be victims of sexual misconduct. The expanded rule would
- exclude evidence of'an alleged victim's sexual history in

civil as well as criminal cases'except in circumstances in
F. - . which the probative value of the evidence is sufficiently
LK : great t+otoutweigh the invasion of -privacy and potential

embarrassment which always is associated with public
exposure of intimate'details of sexual history.

Lo
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FEDERAL RULES OF EVIDENCE

The amendment eliminates three parts of existing V
subdivisio (a): theconfuigitrdcoyphrase,

" hntotwithstand in any oherv provision of law,;" the
limitation on thes rule t; "acriminal case in which a personis acusd o anoffnse U''ndek chapter 109A of title- 18,
United States Code; and the absolu statementtha

The Commitee believes that thee elimination$ will peromote 0clrity witht reducing necessaily the protection g

The introductory phrase in subdivision (a) was unclear>
andchancbeen elted b i contained no explicit

prveided littlegidance a t te purpose of the phrase.
412 will ap a goveiAn in any ca tse, ivilnortcrsimxinaale in o

which it i alleged tha a:esnwstevci fsxais, cnut 1gand aithigat oidenc o ing th

victim. herulle41 apijes i rrespci e of~a wheather the

evidence, whvichli:t therwise be a d riss ibe unders Rubles
402, a04 (b), 4 5, 6O~ 608, .Oe p ipraisome other evidencrte

The easn fre exteg~_ndingterl to alltcrimina cse

evi en , istroffetred eiherats poe imot'b ive ior (aas a nclea
bn'_ackground ', thatthe defndat exulo assa lted ith

ne.ede fre po eto ofhr~rvsino a thatvictimiiseased
'Ib,~P-,eriden.,,i,,,htid bsl ~inapro~hsecuyotion f ror isexua

vicim' privacygu and 'i- t nouae yicu ose tof come forwardeo.
reor crim na cs aArht p-lcy vi l notcnfined to n

cases t ativlve ed ~'h t4 sonx`asth vicutim Atof eughal
cour mih ae~ eci ~ eul~Istr eviden oncerunder Rule

ade thata pionn, o f theua aiscgndut
Thereason~'2 digRuet4i'tocvivaesi

eqally obvious.' A 'V q ~yc mtere''pudoses.noThs

e4 e e' tlkisgibe 'ill er Rule
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disappear simply because litigation involves a claim of
damages or injunctiv e relief rather, than a criminal
. ,prosecutibn.. There is a strong'social policy in not only
punishing those who'engage in sexual misconduct, but in also
providing relief to the'victinm.' Thus, in any civil case in
.qwhich a person claims to -be.the victi'm of sexual misconduct,
-''evidence'of th6eperson's past sexual behavior or
predisposition-will beexcluded except-in circumstances in
which the evidence has high- probatbiveif-value as recognized by
''amended Rule 412.

As it currently stands, subdivision (b) excludes
evidence of a victim's past sexual'behavior in the limited

- cat~egory of criminal cases to which the rule applies unless
F -the Constitution requires admission, thee-vidence relates to
,sesxual behavior with'persons other than the'accused and is
. ", offere"d to show the.source of semen -or injury, or the
' evide'nce relates to''sexual-behavior''with the accused'and is
offered'to show consent. As amended, Rule 412 will be
virtually unchanged in criminal cases, but will provide
protection to any person alleged to be a victim of sexual

.- misconduct re'gardless of the charge actually brought against
,an accused. The amended rule'provid'es for the first time
protection, in civil ,cases d sets 'forth two categories of
evidence 'that are adimissible in civil but not criminal
cases'.

. It should be noted that the amended rule provides that
certain categories of e vidence maybe admitted,&but does'not
-- require a dmission. In some cases, evidenc'e offered, under
one of the subdivisions"may be irrelevant and therefore
-excluded'under Rule 402.

Under subdivision (b)'(1) the exception for evidence of
specific i~ns'tances of sexuadl behavior with persons other
than the person whose seXual m'isconduct 'is alleged is,
admissible if it is offered to'prove that another person was
the source'of semen ,or injury. Although the language of the
amended rule is slightly'different from-the language found
in existing (b) r2) ()2 , the difference isexplicable by the
extension-of the rule to'civil casies."7 Evidence offered for
thespecific purpose identified in this subdivision is
likely to' "have high probative value, and'the probative value
is likely to be the same`in civil and'criminal cases where
the evidence is relevant.

* The exception i~n subdivision (b) (2) for evidence of
specific inst-ances of sexual behavior ,with the person whose
sexual ',miscon'hduct! is alleged is''admissible'if offered'to
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LE
prove consent._ Although the language of the amended rule is
slightly different from thel'anguage ,,foundin existing
(b)2(B), the diferpence ,is explicable ,b the extension of
the rule to civil;cases. Evidence'offered for the specific
purpose, identified in'theisubdivisionis liikely to have high
probative'value, a nd the probative value is likely to be the
, same in civil and'. criminal, cases rwhere the evidence is
relevant.;

Under (b) (3) evidenpe may not'be excluded if the result
would bejto deny a crimina l dfndant the protections
afforded by the Consti tion. ,esognitionof ithiss basic
p-.,rinciple i: s found l�in exilstin jsubdivision b), (1),l, and, is,
carrie forward in I sub iv6isio I(b) 3 of -the amendedrue
:'~~~~ [The treatment of criminal der dat rean Unlchang ed The

blS *'tiitl '4 in, ''. il9'l''^t'' " ' 'e~ :lt in~ 't,'v1r is ],l" ' ,',!: '',' '','

United States-) Sp~reme _$j Cour ha"sLIrecgiedta nvaiu
circumstnces a ef endantfl nay, have,:a ,right to introduce

vid th b a evidence rule undert
Cnhf-ron~tato Clausdei Ieear Odentv. Kientck 88
U. .27 (188 (dfen n i aecs a ih oinquire

into alegedvitim' o~btto t nte man Ioto show
bias)'.

Itis lnot nearl ascer4fcii ae sitisn
criminal cses to iht' extent th Constituion pof vides c

t 1 gan, sagainst.protection tocF",iignsecuin feiecthat arg~iabl has suffi1iet pro, ,at ive valueta exlso
would undemine confdence ~inthe' accuracy if a judgment

agains th esnwos ~dnei excluded,.Th
Cofi mtcOncue ht! ~u~onta',fevdnc
ess nt iaf toaf~ ~e~iaino li ee sei
iind` Sir eadtu rvddisubdyso () 3) fte
amne ueta viic tew~ x~ue yte ue JVlWould i~be1 adisbe Ieecul :o~drervtetrier
'Of ~fa pieiec hchi sdta t~ arai
accurate aeemnt~ ofa~r~m i~ese This
amendment roisa iiltgn ~kin' to
tha1 p qvtdd toI f~na eeiat~~t~on~sthatsome PifL osiitonlp~v~o~~ ay qir

adm~io ~oevie~c jjn ; 1 ~rial dcari L
aditt-d ISdrteamne Rle4.K

aCcu eeemia f caim~or
def er~s al< I x 'eape lf~divrit a" nwhia

damags~o i)a~f 1 eua~o.Itw~l ? ~1fficlt in

r~~~~~~~~~~~~~

Bi§.iX g F_ t S W~~~~~
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such a case to 'deny the defendant the opportunity-to showL :, that the plaintiff suffered no reputational injury.

Amended subdivision (c) is more concise and
r understandable than th'eexisting subdivision. The

---- requirement of a moti'on 15-days before trial is continued in
the amended rule, as is the provision that a late motion may
b be'permitted, for good ,cause shown..' The amended rule
' requires that any, motion b,,'je£ iledunfder ,seal and that it
must remain under sealduring the''c'ourse of trial -and

- appellate proceedings This is to assure that the privacy
of the alleged victim is preserved in'a ll cases in which the

- court rules that'proffered evidence is -not'admissible.

- The amended rule provides that the alleged victim and
any party may be heard with respect to any motion, and that

,.- the court wllrule on admissibility and'the form in.which
- any evidence will be received. Unlike the -current
' subdivision (c) (3>, the amended rule does not set forth aL " -. balancing'test. The Advisory Committee intends thatthe
-court will troceedto make 'rulings unde RRule 412 as it does
under other evidence rules.

The single substantive change made insubdivision (c)
is the.elimination of the foliowing-sentence:L -.'- "otwitistanding subdivisio'n(b),of rule 104, if the

-' relevancyo~f. th'e evidence which the' accused see s,tno offer
- in the trial depends upon the fulfillment of a condition of

- -fact, the court, at the hearing in chambers or at a
-,,. subsequent hearing in chambers ,schedules for such purpose,

'shall acceptevidence-on the issue of whether such condition
of fact is fulfilled and shall determine such issue." On
its face "this language would appear to authoriLze a trial

L -' j'u;dge, to excclude, evidence of past sexual conuct ",between an
alleged victim -and an Accused or a defendartt in a civil case

*' based upon the judge''s belief that such pat acts did not
occur. 'Such an authorization raises questfons 0 Jf invasion
of the right to a -jury' trial under the Sixth and Seventh

-,- - Amendments.' See l -s5 SALTZBURG & M. MARTIN, FEDE RULES
OF EVIDENCE MANUAL, 39't6-97 (5th ed. 1990).,

The Advisory Cpommittee concluded that the amended rule
provided adequate protection -for all persons claiming to be

-- 'the'victims.of sexual misconduct, and that it was
-. -- .inadvisableto continue to include a provision in the rule

-that has been confusing and that raises substantial'
constitutional issues.



MINUTES
ADVISORY COMMITTEE

FEDERAL RULESIOF CRIMINAL PROCEDURE

October 12 & 13, 1992
Seattle, Washington

The Advisory Committee on the Federal Rules of Criminal L
Procedure metln Seattle, Washington -n October 12 and 13,
1992. These milnutes reflect the actions taken at that
meeting- L

CALL TO ORDER

Judge Hodgesi, Chair of the Committee, called the LJ'
mefete'ing' to orfder, at ,0,0 am onMonday,, October 12, 1992 at
the Stouf f KMadison Hbotel in Seattle, Washington. iThe '
followinglpersons were present for all or aipart of the
Committee's meeting:

- Hon. WM. Terrell Hodges, Chairman
F Hon. LJohn F. Keenan
Hon. Sam A. Crow
Hon. Harvey E. Schlesinger ^
H RO~n.tD. ;Lowell Jensen LJ
-Hn. B. Waugh Crigler
-Prof Stephen A. Saltzburg V
Mr. John Doar, Esq.
Mr. Tom Karas, Esq.
Kr. Edward Marek, Esq.
Mr.l Roger Pauley "q, Jr., , designate of Mr-. Robert S.

4:14k Mueller.III, Assistant Attorney General -

* , Professor David A.-Schlueter
Reporter L

Also present lat the meeting were: Judge Robert Keeton
and Mr. Bill Wilson, 'chairman and member respectively, of 1
the Standing Committee -on Rules. of Practice and Procedure;
Mr. P'eter McCabe, Mr. David Adair,'and Mr. John Rabiej of
the Administrative Office oftheUnited Sta'tes Courts; and
Mr. William Eldridgeof the Federal 'Judicial Center. Judge
DeAnda'was 'not able to-attend.

1. INTRODUCTIONSAND COMMENTS L
Judge Hodges welcomed the attendees and noted the

absence of Judge DeAnda,.who had expressed his
disappointment- at not being able toattend what would have
been his last meeting as a member of the Committee, due to
his retirement.e

II. APPROVAL OF MINUTES



October 1992 Minutes 2
Advisory Committee on Criminal Rules

Judge Keenan moved that -the minutes of the Committee's
X; April 1i92 meeting in Washington, D.'C., be approved. Mr.

Xaras seconded the'motion which carried'by-a unanimous vote.

III. CRIXINAL'RULE AMENDMENTS UNDER CONSIDERATION

A. RulesApproved by the Supreme Court

L - and by Congress

The Reporter informed the Committee that there were
currently-no proposed amendments which had been approved by
Lthe Supreme Court and 'f'orwarded totCongress.

B. Rules Approved by the Standing Committee
pa and Forwarided to the Judicial Conference

The Reporter also informed the Committee that at its
June 1992 meeting the Standing Committee had approved the
following rules 'and had- forwarded them to the Judicial
-Conference, which had in turn approved and forwarded them to
the Supreme Court:'

1. Rule 12.1, Production of Statements.
2.- Rule 16(a), Discovery of Experts.
3-. Rule 26.,2, Production of Statements.
4. Rule 26.3, Mistrial.
5. Rule 32(f), Production of Statements.
16. Rule 32.1, Production of Statements.

L 7. - - RuI~ 40RlCommlitment to Another District.
8. Rule 41' Search and Seizure.
9. Rule4`6, Production of Statements.
10 Rulieg,-Rules Governring S 2255 Proceedings.
11 Technical Amendments to other rules.

Cc. .Rules Approved by the Standing Committee
to be Circulated' for Public Comment

The Committeewas informed that at its June 1992
meeting 'in Washington, D.C., the Standing Committee had
approved amendments to two rules, Rule' 16(a) (1) (A) governing
disclosure -of statements by'organization defendants, and

L. - Rule 29(b), concerning ,'delayed ruling on judgment of
acquittal. The proposed amendments had not yet been
-published for public comment, however,,pending the move of
the Rules Committee Support Office into its new quarters and

L ~ -the possibility of an expedited comment period on other
pending rules. '

'The'Committee generally, discussed the problems
associated with'the delays in-the 1ules Enabling Act, which
may account for several years from the time of the initial

L
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-,draft in the-Advisory Committee to final enactment. Mr.
Pauley observed that'the necessary delays in the process
h~ad,-in the past, prompted-theDepartment of Justice to seek
,amendents directly from Congress. Judge Hodges observed
that peraps bthe probl)emassociated with the lengthy process
was worth further discussion by theStanding Committee.

D,. Rules Under Consideration
'by the Advisor Committee 'VL

1. Rule 5(ia),`Appearances for Persons Arrested for
UFAP Offenses. 1

Judge Hodgesgave a brief overview of a proposed
amendment' to Rule 5'concerning release of defendants
arrested fo-r violating 1,8 U.S.C. 107'3 (unlawful flight to
avoid prosecution.ll gistrate Judge Crigler, had raised the
issu"e,' noting that for kall 'practical purposes, UFAP offenses
-are rarely, prosecut'ed,.ly iltBut ee 5 requires federal
authorities to brin an a3rresteddefendant promptly before a
federal magistrate.', He 'n'oted that' all of'' the participants
need to'-know how to fairly handle UFAP cases and that the L
problem may be more acitical thn theoretical.... Judge
Hodges noted that the-p-ealient practice is, toarrest UFAP
defendants, usingfedrlal ,authorities' who then turn them
over to staite officiailsfor prosecution'for the underlying
state offense.

Following someltjdlitiqna scussion ,abouthe
background .of, the pr-oblLem uge Jensen mnoved that Rule 5 be
amended to specificlly exemp tJFA'defendants from the
prompt appearance requirement.. Paul y seconded the
notion.

Mr. Pauley noted that of approximately 2,800 UFAP
arrests only. 6 wereaitually prosecuted in federal court.
He added that Congress enacted S 1073'knowing that most
arresitees would not be prosecuted under that, provision. He '
adided that there are a vaiety of prCactices within the
districts and that anyproposed kolution should provide some
flexibility in Rules,5 and 40 for dealing with UFAPs., In
response to a quesion from Judge Hodes, Mr. Pauley .
indicated that he did, not, know how many UFAP warrants are
sought.

,Magistrate Judge ,Crigle,r-observed that a defendant may ,
not even be aware of' pending state char'ges and that Rule 5
does a good job of protrectinga defendant. Mr. Karas agreed
'with that' obse vatinand addedithat state blic defenders ,
m!Ay not be permitted repre'sentUfo s. Mr. Marek echoed
Nr. Ka'rass statements'- 'and'noted tat there is a real danger
that a UFAP defendantl'could be turned over to state V
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L
V authorities and nothingwould happen in-the case. Mr.

Pauley responded that te defehdant's interests would be
protectedby Riverside's rbequirements of a'prompt appearance
'before a magistrate'to -determine if probable cause exists

L - for pretrial confinement.

In theensuing discussion, the Committee noted a'
variety,-'of potential problems with amending Rule 5 to meet
the UFAP problem. Judge Ke6etonnoted that it-might be
easier to simply amend the statute to permit federal
authorities to arrest'. a state defendant without relying upon
a separate, rarely prosecutd, substantive federal crime.
Severalmembers raised -the issue, of -urisdiction to arrest a
UPAP defendant' and the st appropriate forum for complying
with Rule 5 ,Judge Hodgesthereafter appointed a,
subcommittee consisting -of- Judge Jensen (Chair), Judge k
Schlesinger, Magistrate JudgeCrigler, Mr. Karas, and Mr.
.Pauley.to' ~onsider the proposedamendment and report to the
Committee at its next meeting. No vote was taken on the
motion to amend.

2., Rules 10 and 43, In Absentia Arraignments.

Judge Hodges provided a brief overview of a proposal
from the''Federal Bureau of Prisons to provide for
teleconferencing, arraignments and recognized the presence of

-- Mr., PVhillipS. Wise' from the Bureau who"would be available
'to answer questions from the Committee. He noted that the
gist of the p~roposal wasto provide some contact between the
defendarft"'l, counsel, and the Qourt without the necessity of
the defendant'sfactual appearance before the courtl,.

Judge Jensen moved to amend Rules 10 and 43 to provide
for teleconferencing of'arraignments. -r. Pauley seconded

7 the motion.

Judge Hodges observed that the proposal-had been
previously considered and rejected by the Committee and Mr.
Marek questioned whether the proposed amendments would be
limited to-'arraignments. Mr. Wise answered that the
Bureaa's preference would be that as many pretrial
'proceedings als possible, e.g., pretrial detention hearings
be covered. He further explained the two-way technology
used in some state courts; the defendant'can see thejudge
and the witness box and the judge can see the defendant.
The defen'se counsel may or may not be with the defendant.
Professor Saltzbuirg indicated that although, he favored
-n teleconfer~encing for arraignment, he would be opposed toLsuch a tro'cedure wherever evidence would be considered.

Mr. Marekexpressed concern that the amendmVnt wouldK lead to a slippery slope and that he opposed any
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teleconferencing, even for arraignments. He noted that
there was a fai se assumption'that nothing happens at -an ,
'.~arraignme _,the defendant should see the-dynamics of the
al'si~tuation.'*<' There a're signifcant' issues to be decided at
pretrialsessions,, such jas settingbail and determining

'competency ofte de'f endant . He noted thatalthough the V

't'- -' - ' by not~~~~~~~~~~~~~ tgaspotin

Bureau bf Prisons might save money by obotmtransporing

-o~~~~~~~~t~- aS oi~ < L e-iburt wditAl hourolmpcay A'

deiendan to cour, the twud inctiohal
es i t of equipet andoperatig costs. In ins

V I~ ' I-.a vo' LS onb l $ ' 'Xd g veirneni

view', t eprppoents had '-ade i bcaisef doroe riing the

ev ds~i l,girotfprvdi'gf'soe miexprietain iha

imortanlt, i'nter~e''sts'l aiss(ciae ihpersonal, appearacs

1Judge Hodges t ndicated t1Mat Et daight ~1e benef.cial to
trect E an4, 43 separately mnd'irais e' the nueston of
whtproviUld,,d ifern k if ',the r Jdefendantc had the

optiend on1ffhl sd~1onsete to~ h -'~r a' pesoa apernc. r

those t1~k d 4afN ,' unsei 8tiwuldton. ,, , , ap7r

'j, hllSfl tii i , d'1' ' 41P - ; I ,, ,,,

-A -rief -4iscussion ensued on the problemsi adss isated
with hpri overcs-rowding aand the, logistical problems
'associat~illwih tansortngdelfen~d,'anAt-s ,~t'o '"court,~ especially [
in egoalarger etrSlitipn azea. Judge Jensen noted that even

in such I l of &ongesti I ther'e i n authority' utnder the

rules;fz~prmnig

On a vote toa iaedRule 10 to prov~ide rIOrt
toleco fe'igo rain~ttemtion !was 'defeated by
avote fieI~irwt oeaseto. Jdge, JensenV

thI r e"e a', Iewhismoton ,conce nng~ a similjar'l
amendi'di M. aueycoseted to the

withdrawa.[

TThe Cmite then ,engaged in a, brief discussion on the
pc~ssibiilityOf providin froeexrientation-with

tel6confeencn. M. iridge indicate0d that 'it might be
ditficul~to devise '1any pilo programsbtwud emr

thaFwiin to work: with thes Commitjeie Following a4 straw
pol I f ~he ommittee", Jiudge ~Ho'd'g'es'aplpointe4 a subcommittee [
cons ting ofJudgjl1e Kena~n (CarJde Crow, Mr.,Doar,

Mor. a,~ ~ n Profe'ssor SaltziburgI. T~,,he ,suIbcommittee was
'direct~edtorstudy the'ssuofaedg ls 10 and43 to

provid ~±r~xeietItlcneecing where the
deIdn ha osned to~ such.

3t~~l~1 ]1l 1, dvising Defendant of Impat o

~fl ~)t~gtia&d Factual Stplations.

s rif ) ~Lintroduced the-topic of advising a
defen~ant 1.}ho is entring, a guly -~ plaof the impato ug ogsbify[

negotiae latali stsipula izin. He nted that ithe issue had
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, been addressed at some length in an article by David Adair
and Toby Slawsky of the Administrative Office but that the
authors had not recommended any particular amendment to the
rules of criminal procedure.

L Judge Keenan moved that the Committee discuss the
concept to amend Rule 11 to require that factual
stipulations be. addressedin the judge's colloquy with the

l - ' defendant and that the defendant be apprised of the fact
that the court vould not-be bound by the stipulated facts.
Judge Jensen seconded the motion.

Judge Keenan'indicated that'he assumed thatthe court
- would 'be required to insure that'the plea was not a sham.

Mr. 'Adair briefly indicated that his research had indicated
L.thatseveral cases had equated factualstipulations with
binding 'Rule ll,(el (l)j'(C) agreement regarding the sentence.

r - Judge Keeton repliedthat the court has an obligation to
reject a stipulation which'is not true and Mr. Marek
observed that, the truth'in the stipulation is not always
easily determined. He noted that if it appears that there
i;sa problem with a n 1(.e) (1),(C) agreement, the defendant
s hould b',e ab].e towithdraw the guilty plea. Judge Keeton
added that some United States Attorneys are be'ing instructed
n~ot to use-l (e()',(C) agreements. )Following'brief '

L - discussion ,on the u'se of written prtrial agreements, the
motion to consider an amendment to Rule 11` was withdrawn by
Judgep eeri6an ,with the consent of Judge Jensen.' Nofurther
motions w re made on the issue.

-4. 'RXule 16, Disclosure of Materials Implicating
Defendant.

Judge Hqdges.,. ,introduced a proposal from Judge O'Brien
and Profeisor Charles Ehrhardt which would amend Rule 16.
The proposed amendment would require the government to
'either (1) identifyany documents whichdirectly name the
defendant or ,(2)'make available to he defendant any
existing ,indexing system which would facilitate examination
of the docum'ents., In a brief discussion of the issue, Mr.
. auley indicated that Ithe Departmentiof Justice was strongly
opposed to any requirement ,whiclh would eeither reveal the
theory of the case 'or attorney work product. Mr. Doar
thereafter ,moved'that the Committee adopt the first option.
That motion fcaileA for lack 'of .asecond and there were no
further motions concerning either of the proposals.,

5. ,.Rule 16, Disclosure of Witness.' Identity.

i'} -Mr. Wilson proposed that the Committee consider
amendments to,' Rule 16,which would expand' federal criminal
discovery. He obseirved that under current practice there is
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snot any meaningful discovery under the rule and that in a
compl~excase a defendant-cannot-get 'a fair trial. He also
'expressed concern that the'Department of Justice continues ,
'top resist addit'ional discovery'.

Professor Saltzburg indicated that he too was concerned
about R 1 of goenment witn e He
nte d thtteeare. really two key;: issues,:at stak~e: First,
he agred "tha in a opex" caeth,4ere could not be'a fair

trxal without ""ore Complete dii iscovtery. ,',nd secod, he'
recognized that insome ,cases tere-puay re a danger to

witnesss if their identityiis revealed thethe defense. But
e emps dthat itis not net

p asi y 1e hte o

nothing q-Mapp oachH e sugestod, that so]meia ddle ground
couldobe f"Ind ian u tt- that positlon observed that,

Jis udgs& the nadees of 4ts ~witnesssi unlgss the prosecution M
submitls 1iri w~ritinfg` resn .. on owUld present ad

Wilson' thg4iittes t oudadrs

* danger todte H witn ses. rcoutdeisiona on whe t

thadscle Those witim o EJudge odgesnoted hti th e pa'st ost prosecutors,

had :provI4d'd an 'b~e ie~t, ees u that n some
dist icts that wa r rng the po Jt1do Iueena addeda that althou e N previ lyr prnired thalh6 cg vdt ehouibd revidired.tMr.
issue, he 1ie Ve'i 14 [ IPA41ey
responded tha if ithe'op fieIsse cn ongerlas
-comol t 1 I u t h inorease in
drugr pr~ I s dictorobably
witnesses. Hentdt1 h reuin n[ t'he 'bst

is a dage t tessposition t ei, hte Lhr gr wtess

Mr-.. Marek express-ed conf idence that'ian amendment couldLbedevised" whichq wouLd, perm it thecourtodeiunral
ofthe fac dts ad ,c r, ums a hcs;,, i~,f production o~a witness'

name 'was required.

Judge Hodges as ed Professor S$altzburg" to assist-kr.
Wilson Ln draftin agae o ue16[whic wouldl drs
the discloslure, bfgvrnetwins to athve defense.,,

6. Rule* 32, aendments toEtire! Rule.,

Judge Hodges pro ided 'background informatian on the
proposd amedments,` taRi3,whc a en discussed at
the ommitee's lat mein. 6 noted" that' 'at the time ofK

the enactment 'of -thet" Setr "i~Guidelines, -the, Sentencing
Commlision hrad sketche ou'asme procedra guidelines for
preparing presenten'e'rpots The Probton and Crim'inalp
Law Committee o~f the JdcalCneeehwvr prepared
amore deaie odel p rul o rpfto a~d

cons4ideration opf rsnnc reot ne gudler
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sentencing. The chair of that Committee, Judge Tjoflat,
circulated that model local rule to thedistrict courts
' along with an accompanying report. In addition, the

Judicial Center 'had begun'a study of the implementation of

the modelrule and guideline sentencing. He'believed that

' the time was thus ripe for considering major changes to Rule
L ~ - '32 which would mo'r-e closeiy 'reflect actualpractice. Asking

for the sense of'the Committee as to whether it believed
that som'e aimendments'were needed, Judge Hodges determined

that a maj'ority, of the members believed the amendments
should be "considered.

The Committee's discussion focused on a draft of an
L - amendment proposed ,and circulated, by. JudgeHodges. He

noted that several *members' had made suggested changes,-to
that draft and that.`he included them for" discussion and anyr necessfary votes by the Committeeat largee. Turning first to

the issue of timinhg,, Judge Hodges observed that it would
'probably be better to set a fixeddeadline for sentencing

and noted that probation officers had indicated that 35 days

L '. would ,benecessary to complete a presentence report.

S ¢ e~vieral members questioned whethe-r' it 'might not be better to

simply 'leave the laiguage as lgeneral as possible, and leave
-it tothie court to acceletrateor delay the proceedings.
Following comments from JudgeKeeton that it would, be
,' prefle~able to state a specific time limiti s in the rule in

7-day increments, r. Pauley moved'tat '3ule, 32, be amended

to provi'de that () 'the sentence be imposCed within 70 days;
(2)- tke probation officer-provide a copy of the presentence

report to the parties at least 35 days 'before sentencing;
, (3) the p0arties must provide any objiections to the report to

the probatioh offidcer within,14 days of ieceipt; and (4) not

l iessl, than 7 days before the sentencing hearing,. the,

prob ain officer mlt submitlthe report jtb the court

L ' (ther yallowingi''14 ,aldays after receipt of the objections by

the * obation officer for the ,probation officer tattempt
to res lve them).TJ0u'dge Schle'singer second'ed &the mottion
which cqarried by a vote of 8 to 0, with two abstentions.

In response to comments by Judge.Jensen, Judge Hodges
. suggested a slight revision. to the propose damendment which

would permit the court"to accpt the-presentence report as

its findings of fact,' except for"any objection to the report
which had not been!resolved.' The Committee agreed with the
change.,

Judge Hodges indicated that the proposed amendments
-- included, at 'Mr. Marek's suggestion, a provision for defense

counse~l's presence at any interview of the defendant
conducted, by the probation-officer. Mr. Adair indicated

that at least in the Ninth Circuit, that was already 'in'

J
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-practic.';. The 'proposed language was approved by a vote of 8
t-o 0 with 2 abstentions. ,

,Following a brief discussion on the issue of disclosing
Oertain thfe atinf :in ,te preielte once report (t

co'ntientia inforaudgktion),,Judge Sc, IShl esinger moved that the
proposedamendmet t ~be caedtrflect ~ldanguage sug'gested

'~~~~~~~~I 'C Ufpoitin t teide,,Hsndtht s egielin

by Mr. M~~~~~~~~~~~~rek w,,hich wou , ~f; 1~, ld perit tl~he coIIurt to disclose
pursuanten ' to c s tsloca l ruleor in Its dis at lo tthe, robatioof imc'r recommeendation concerning a sentence and other
specified atera ntisicse butrem. lied
uperm vin sentencing, wosoud have l b-eaiimsuarized. Peass
SAlitz urge seconded the motion,. j4r 1 jPauley jirndicated

airsagreens eith theproposed Hanguageandudge i Hodges
noted thatrias a, rccarlsaer'court ol nolmtedconI

very ,n~arrow~cliaPr,of vxt Imsatdtat't stepwoul

evidenc vnot d Los~d Folldwinaiscusion on the
lb nfiu d ,islos; Ingups6~oene aId costs1 of tii~rat~ in thie ireport,
espiciai theae-ib dae-. o M cone sen th e

adopt pthvde Jiasogmih Judgeor todgltls, raft; thel notio~ a

wietch'l anly ie seneen inr ethde

lip _moved todltmh rvso hc ould
permit th drbtoq ficrt eur h defndnt the4
defendant' ca," ~ t~abre o thetgov rnmetet
meet w~~th MIicusobeton o h

very brief discussion~abou theil {Beneitn, the roposlhi

was noted that imo Idmto~ki tose distrn'Wict whichhav iMplmete it. Te mpjaon was prhdaw
Onrit the issue, o prpoer vito (uim aLo :~ ~cution ate

soentencing~ in Joudg Hdges' drat, 3kdey 'fKeena exrse d toopostin o heida.Henoedtht underxl guideline th

Jume hode ntote h politca presure nCogres to

ver. Pauley observed tht h poosdlagagan h rl it
very lnarrow tlasst itis'n thatthtr ste would
havlouto ismpl feasbenr.Wlo notdtatwhn aedmn

woul prvie isome omfportsto victims andlouldonoat
uniieessaIly t impeide t.~,he setncn prcdue. oh ugit 6 at un~~~~s~nencngth6vitim0, esim~y-oul hae itteif ny
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L
Jensen and Mr. Karas believed that the right of allocution
should b'e extended 'to any victim.

The Committee voted by a margin of 8 to 2 to exclude"
any reference" in the am'endments to victim allocution.

L the Judge Jensen then moved to.amend existing language in

-the rule'which requiresthe'probation officeeto "verify"
victim impact evidence and to present it in'
"'-. nonarguentative s'tyle."' Mr. Doar seconded the motion
*- which carried, by a unanimous vote 'Professor Saltzburg
moved 'o'amend therule by giving victims an opportunity to
see' the -presentence reporti., 'Thaitmotion failed for lack of
a second. , f'

Following a few brief comments, the'Committee voted
unanimously, to approve thie amendments to"Rule 32 and to
forward themw to 'the Standing, Committee for publication and
comment by the public.,> Judge Hodges noted that the Reporter
.had suggested the possibilityof using these major
amendments to reorganize Rule 32. Through the, years, the
rule had become a hodge podge of'provisi~ons; for example,
the provision forpr esentence reports 'currently follows
provisions dealing with the sentencing hearing. Judge
Hodges indicated tha't onceitheCommittee's changes had beenL incorporate dinto the proposedeamendment, he and the
Reporter would workon ,a possible, reorganization of, he rule
and circulate it to the Committee.

7. Rule 40(d), Conditional Release of Probationer.

The Reporter briefly introduced a proposal from
Magistrate Judge Robert Collings-,that Rule 40(d) be amended

.-,.' to permit expli~cit y=a nag strate to set'terms of release,
for probationers 'or supervised releasees who are arrested in
a district, other than the one imposing the probation' or
supervised release-., Mr. Pauley indicated that the proposed
amendment might create jurisdictional problems if the

F .. '.','originatinig district is 'not inclined to transfer
L ' ^jurisdiction to the district where the arrest occurred.

-' Magistrate JudgeCrigler expressed agreement with the
proposal, roting,that there is, a real question about the

L ,ability of a magistrate to, set conditdions, for release of a
probationer, in the circumstances outlinedby Magistrate
Judge Collings. Magistrate Jud ge crigler thereafter moved
that the poposed amendment be made to Rule 40(d), i.e.,
L that t~he f~o~llowing language be 'added to Rule 40(d): "The
person mayl bereleased under Rule 416(c)," and that the

F-.", i>.-,.-,,amendment be forwarded to the-Standing Committee for
L "^' publication. The motion'was seconded by Mr. Marek.-

L
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, Judge Je~nsen expressed -conern that the proposed
amendme'ni t dei d not include changes sto Rule 46 and several
other members discussed the posIsibility of making cross-

refeencs i R~~e~46 to Rules 32. 1 and 40(d),. The
Committee therefterapproved te motiohnby' a vte o

with -2" abstentions.'

8. Rul ue 43(bd) Sentencing orf Absent Defendant.

Mr aule Rexp ined the Justicie D-epartment' s proposal
tud Ipve a sentencing c

th-t brae nt d , tha toher hs~rssr crmp oseulds

proced eveobaon, ieresad' dtefendatwas absoent.i He noted, that

n, w rs, -I ,& q , #p A ,j Itlrl ,L,

bsent ee s senencing f ayea ani that a
under gideliesnecn tis "difficuilt tomake, fndings
of factV w'her th eedn s Iabsent. He added that, such 7
delays can r in dces cd the court and Li
that the pis uhe sme plane as
oth, adefendahnt can
voluntarily reli the rigt tobe Ipreent at hat I I

sentncig. JdgeH~s~obs~'d hatthecombinatio o
gieline sentnigln iaiyo etne under

Rule" 35',termb4a theth eedn eturns
afte a~ sen-in ~sthe~
sentec.aue p noaigsbmaei th

Mt. m~ovdfha eaen dtoprovide forL
in abn~asnec ~ zd~rfso ~lzur sle`-onded the
motion.

"Me. Marek noted that-there, ispressuire from prosecutors
and prob tI'betat-ion' of ficers!,,, toSp-.entre aben efendants but
'that uinder current prac tie, tesentencing proceeding needL
,not come "to. a cozplete, halt. Por examjplei',, the presentence
report coan, be pr iep arke d, a nd' it, doe not, necessarily follow
th at' elvi de'nce wlbefrever los0t if 'the defendant
absconds. H e' agee ith JdeHde'ob~servation' thatL
once a-sentence has een imoei ent be changed.

Mr,. Pauley noted that' there'~ isl, an1inconsistency In Rule
43; tril iuypoee~d, '~nwere the 'defendant is absentL

but, senitecing may Lnot. He obser ed theater It was an
hito'cal accident that inassi entencing was not

includedin Rule43. -eadd tht jjthe courts have So m'e
absentia tria an1htte a4r1iissol aply to'"

flexibility in amiin~whte to droee withu enp in
-sentencing., nadioia scus no the issue,L
itofe's~or S§alltzbr ntdt tie~ em Court is
currently. cosdeigth sseo6 ehr an absent

defendat ~ore ts tergtt pe.' M Pauley noted
that the orti s6fviin iue fin absentia~
trials,. He heeaftr wihrw~ oinand ,substituted a
motion to table th~e prpslwt h nesanding that it
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L.
would be considered atthe first meeting following the
Supreme Court's decisions on'thhese cases. The Committee
unanimously, consented'to that motion.. At Mr. Pauley's
request, Judge Hodges indicated that he would inform the
Committee on Criminal Law and Probation of the proposal and
,Seek its comments on the issueas well-as urging that the
Committee considerirecommending to the Probation Service

r -,, 'that presentence reports be prepared for absconding
L ' '"defendants.

9. Rule 53, Cameras in the Courtroom.

the Reporter informed the Committee that a coalijion of
newsborganiziations vwas'proposing that Rule 53 be amended to
.permit theJudicial, Conferenceto decide whether to
establish,"a pilotprogram for cameras in criminal trials.
Profes'sor.'Saltzburg-,provided some additional background
information on the-proposal. Judge Keeton observed that the
Juicial Conferen'e had alreadyapproved a pilot program for

L . 'civil cases andc would probably resist any further amendments
at this point'. Judge-Hodges indicated that the proposalK would appear on the agenda for the Committee's next meeting.

IV. EVIDENCE RULES UNDER CONSIDERATION

A. Proposal to Create Separate Rules
of Evidence Advisory Committee

Judge Keeton informed the Committee that at its June
1992 meeting, the Standing Committee had discussed
extensively the proble'm of handling proposed amendments to

L , ' the Federal Rules of Evidence and,had finally voted to
L recommend to the Judicial Conference that' the Chief Justice
appoint a free-standing. Evidence:,Advisoryi Committee which
would include some cross-over membersl rom>'both the Criminal
and Civil'Rules Advisory Committees; the Evidence Committee
would have its own Reporter. Because of that action, a
number of proposed, amendments to the Ru'les, of Evidence had
been placedon ho'ldwith~ th'eexception ofFe'deral Rule of
Evidence 412. Judge Keeton also reported that the Judicial
Conference had approvedithat proposal atits meeting in.
iSeptember and thjat the-'Chief Justice had agreed that a

L Committee should be appointed.

.B. Evidence Rules Under ConsiderationL ~ by the Criminal'Rules Committeel

1. ,The initial discussion on Rule 412 occurred on the
morning of the first day of the meeting, final discussion
and a vote on the proposed amendments occurred on the second

r day.,

L



October 1992 Minutes 13
Advisory Committee on Criminal Rules

.1. Federal Rule of Evidence 412. p
Judge Hodges noted that Congress had failed to act on

, _~~~~~~~~_

Senatoikdnrs proposed`Violence Against women Act but thatthe oill~ wou-ld" alms etail 'be eitoue in ,the nextV

,1 , TX Wf~

sessio orf Congress. Thatill incliud d posd amendments
h Would, a a, hO ine a sae Fedeal iule f Evidence 412
atpp1icable to, bhcvladci Ina rceedings and would
incude a righWjt of the ictim to appea t he courtsw r

ind ~ ~ ~ ~ ~~~~I usxn'lr>tslt j 'f.4 rlq, "e vi ' Z

evifdmitiary rulig. Jge Hodges noteds that a subcommittee'chired by 'Pro'esso SaltZbUrg had prepared a idraft'

-c''ha-"~~~~~~~~~~~~~~~~~~~5 'd bj' o' eso ''' r

aendent to uern 2 wVhicdh had beene cnded by the
Co tte tisA eetin Baped uponassurances

by Ju4te coaldey mearcs !C~ai fiJudZicial Caulonference' st Ad
HOC Committe onGle-ae~Volence) to, Senator Biden

that ~ule412 o~il be ivenea~rly and cprop consideration
undeOr the, iulki~ligAcJdge! Keoi suggested tha

~ny prpo~edammenen befrwarded I~ teStanding
Commitee fo its bnsideation. He ~so enisioned that ,if

Following a 'brief 'general disciussion about theK
likeliood ofCong~ss considering Oena'Or Biden' s, proposed

chiage tthe rule ofevdnce, Pto'essor Saltzburg
distribute coiso h sbommittee's? most recentproposed amnmet t~ ul 12 5dexplained the two key
issues, raie ith amnet Frst, benoted tat the
Co~mattee w6l ~et~ cd hte toma Rue 412

appicaleto ot 1 c~r.l ~n~cimial trils. As amended,

evidence '~~ ~~rob~i~re K~~va~1#V a5nd Pr e'judici vl sanes Scod
there~ ~~a tefee

evi angs~i~irisan.sL~amsd it iyse t ontiudonl
wh~t~is ~ow urr~tl*~1¶ ed r s~x~ai e~ioong
grou~s a~mislio ina Qrminllcse. Prfes or o

Jugnogeeniatdtactesbomite srepor

would be treated' as aIVmotin (an ed scod)` to amend Rule 412.V

T~he Committee's discuseion-of th#e proposed amendment
ref l.clted concern- that appilication of the ru'le 'to' both civil
a~nd-criminal cae folte~coplse. JdeKea
nqoted'the, dif iut f translaing rue 'favrom cri minal'

tociIl prciea d JdeCier xpessed -conern that,
the rule co'uld ke meoaningfull aplid. Mr. Pauley stated
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theDepartm~ent of Justice's strong concern.that the current
x ' - n constitutional 'standaxd in criminal cases not be diluted by

L .' . the proposed "fair'trial test'And'that the' latter would be
'necessarily subjective and lead t-odisparate results. Judge
Jensen observed that the proposed amendment focused on
sexua behavior and- propensities of "victims." But in a
civil case, the victim might be-the plaintiff and the
defendant-might be a usine-ss. Professor Saltzburg
responded that the soluton' might rest in referring the

L '',_, person'all~eged to be'a victim. He also noted the potential
interplay between Rule 412 and tule 404.which generally
.prohibits propensity evidince. Several participants
I questioned the interplay between those rules and the
Lpossibility tha tseparate rules would .be required for civil
and criminal rules. Professor Saltiburg noted that the
subcommittee had decided not 'to include an appeal provision
n ,its draft, primarily because it Would unnecessarily delay

I the proceedings.

L Later-in the meeting, the subcommittee offered several
changea In its draft, based upon the foregoing discussions.
First, language concerning the--catchall provision for
-admittingspecific instances of sekual conduct (proposed

L ~ subdivision (b)(3)) was modified to reflect the differences
in criminal and civil cases. Second, the rule recognizes
the possible interplay of Rule 412 with other character
evidence rules.

Judge Keenan moved that the Committee accept the
subcommittee's proposed amendment and forward it to the
Standing Committee for publication. Judge Schlesinger
seconded the motion, which carried unanimously.

2. Federal Rule of Evidence 804.

The Reporter indicated that the Standing Committee had
LI considered, and remanded the Cpommittee's proposed amendment

to Federal Rule of Evidence 804(a), which would have added an
Munavailability"!'provision for hearsay declarants of tender
years. Afterda brief discussion on the proposed amendment
and the issues raised by the Standing Committee, the chair
'observed that there was a clear'consensus that the proposed
"amendment should be tabled pending consideration by the new

L '' 'evidence Advisory Committee.

3. Federal Rule of Evidence 1102.

The Reporter briefly indicated that the Reporter for
, the Standing Committee would be"coordinating proposed

' --' amendments tothe various procedure rules, and Federal Rule
'of Evidence 1102, concerning the authority of the Judicial
Conference to make technical changes.
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V. 'XISCELLAWO U, 'A'qD DESIGNATION''
OF INE3IN PLLCNOF NEXT J(EETING

T Committe publicly expressed its compl rto "
Ju je Ho 9) ,and persohnne h dinsrt Off ice for
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L.
November 2, 1992

MEMORANDUM TO ALL MEMBERS OF THE RULES COMMITTEES

SUBJECT: Long-Range Planning Issues

Judge Keeton requested that I send to you the attached copy
a letter to him from Judge Otto.R. Skopil, Jr., chairman of

the Judicial Conference's Committee on Long-Range Planning. The
E1', ' letter requests assistance from' theCommittee in identifying and
L selecting appropriate long-range planning issues for future

development.

John K. Rabiej

Attachments
r
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nitsb states Court eof a.ppeals a 9 0 A 7 PSC'O
'mith IOircuit ri -

plt i-nter Courthmust

->vlrtlmt, ,0t n 972b4 -i
A.-us of ' 53326-3543 October 26, 1992 L

X SW. 3r.
bSk -w. CSfo it jobb ,

The Honorable Robert E. Keeton
Committee''onRules of Practice and Procedure
306-McCorrnack Post Office & Courthouse C
Bos'ton-, Massachusetts 02109 L

Dear Mr. Chairman: 7
I am writing to you in my capacity as chair of the JudicialConference Long Range Planning Committee. I ask for your

committee's assistance'in developing appropriate long range
planning goals that will guIdeour efforts 'to improve the courts v
and to maintain an independent, effective, and robust judiciary.

As you know,-my committee has been directed by the Chief LJusti'ce'to developa long range plan for the judiciary. We areconvinced that the'substance of this plan should be developed by
judges and" others servingf'on-Judicial Conference committees. UtThese individuals have in-depth knowledge'and foresight to
establish appropriate strategic goals for matters within their
jurisdiction. L

The Long Range Planning Committee has invested considerable
effort to identify strategic issues that might be addressed in a
long range plan. The committee'has-reviewed recommendations from Lthe Federal Courts Study Committee, the Bork Committee, and the
Bruska CommissiIon.'In addition, we have-analyzed hundreds of
letters sent by judges and others'.to6the Federal Courts Study
Committee. Beyond that, to ensure that issues and suggestions are
current, I sent letters-to circuit, district, bankruptcy and a
magistrate judges, and others within t'he Judiciary, asking them toidentify long range issues they believe''are of greatest importance
to the judiciary. The hundreds of responses I received have also
been reviewed and analyzed.

As a result of our research, we have compiled a list of
strategic issues. We have not attempted, however, to fashion
solutions ftor these issues.' We believe the other Conference
committees are better able to make-thoste determinations.

I have-attached for your review a list-.of the issues which we
believe are appropriate for-consideration by your committee. In L-some instances, the list will indicate that an issue has been
referred 'to more than one Conference committee. I have also
included a master list that contains all of the issues referred toall of the Conference committees.



i ' We believe these issues are long range in scope and national
in character and thus could appropriately be included in a national
plan. Nevertheless, we have indicated highest and next highest
priorities. You are free, of course, to establish your own
priorities and to add to the issues list. Your committee's
knowledge and understanding'of these matters is undoubtedly more
complete and comprehensive than ours. We ask that you treat the

L attached lists as an indicator of our thinking, not as a
prescription'that limits the strategic goals that you believe
should be established.

I respectfully ask that your committee undertake the following
-tasks. First, please'rr'eview the list of planning issues at your

7 next meetiJg ,I would appreciate receiving ,your recommendations on
L the appropriate priori'ties for the strategic planning issues we
have identified, as well as your recommendations of other issues
that shou ld,,be-addressed. ,Second, I ask that your committee decide
whether 3ls willingto examine these issues and then to recommend
how they, ghould be' treated in the judicary',s long range plan. It
is our hope that your committee will'be willing to develop that
portion of the judiciary s long range plan that deals with the

L identified issues within your jurisdiction.

The process of issue selection and the development of
appropriate solutions need not be carried out by your committee
alone.- The Planning Committee is willing to work with 'you during
this process. Our designated liaison or a member of our
subcommitteewho worked on the issues assigned to you will be

L available to assist in-any way possible.

We would appreciate your decision as soon as possible on
whether your, committee is willing' to examine these issues, and
subsequently to recommend how' the, issu'es, should be treated in the
long range plan. 'That will allow the Planning Committee to decide

L - at its' January 1993 meeting how best to proceed. We hope tocomplete work'on the first draft of a long range plan as quickly as
possible.

Thank you for considering this request. Ilook forward to
your reply and to working with you and the members of your
committee as we fashion a plan for the future of the federal
courts.

l_ Kn

Otto R. Skopil, Jr.

- cc: Members of Long Range Planning Committee
'Cha'rles 'Nihan, Administrative Office

Enclosures

S a



Table of Planning Topics of Interest to
the RulesCommittee [7

Highest -riii

Topic Additional Comni-ttee(s) K
to which Issues L

have been Assigned

.Subcommittee Three Topics

Issues Related to Handling Both Civil and Criminal Cases

Handling Appeals Court Administration
-Standards of Review

H~andling Civil Cases Once In the System

Case Management CourtAdministration [
-Appellate Case Management

Civil Discovery Court Administration K
Magistrate Judges

Sanctions and Incentives Court Administration

Standards for awarding fees Court Administration [
Handling Criminal Cases Once in the System

Criminal Cases (Impact of) Criminal Law
Defender Services [

anktcy Issues

Bankruptcy Administration Bankruptcy [7
Jurisdiction of Bankruptcy Court Bankruptcy

Judicial Branch L
Court Administration
Pederal-State Jurisdiction

[7



Rules Committee

Topic Additional Committee(s)
to which Issues

. - have been Assigned

Bankruptcy Appeals Bankruptcy

Next Priority

Subcommittee Three Topics

Issues Related to Handling Both Civil and Criminal Cases

Juries
-Selection Court Administration

-Juror Competence (civil) Court Administration

-Right to civil jury trial Court Administration

-Provision in Criminal
Cases Defender Services

Court Administration
Criminal Law

Role(s); Staffing; Functions

Judicial Performance
-Opinion Writing Judicial Branch

2



Li
Table of Planning Topics of Interest to

iJudicial Conference Committees

n
Subcommittee One: Court Structure, Governance, and Resources. Issues include

relationships between-courts -of appeals, and districtcourts; structure of circuits 7and districts; administrative autonomy of judges; size of judicial workforce; L
space and fadlities; automation; ,budgeting; roles and functions of administrative
personnel; and security.

Members: Judge Wilfred Feinberg (212-791-0901 FAX 212-791-8738)
Judge Elmo B. Hunter' (816-426-3260 FAX 816-426-2819)

Subcommittee One Topics

Highest Priority

Topic Committee(s)to which Issues
have been Assigned

Quality of Judicial Professional Life

Adequate judicial salaries and fringe benefits Judicial Branch

A mechanism on judicial pay Judicial Branch

Sabbaticals and exchange programs Judicial Branch

Salary differential between trial Judicial Branch
and appellate judges K

Treatment of senior judges, including chambers Judicial Branch
and voting rights

Encouragement of lifetime tenure and service Judicial Branch

Life and health insurance for judge and family Judicial Branch

_
I'



Table of Planning Issues

Size. Adequacy. and Deployment of the Judicial Workforce

L ' C ~Process for identifying and filling judgeship needs Judicial Resources

Creation of needed judgeships Judicial Resources

Filling vacancies promptly Judicial Resources
Judicial Branch

L Placing a cap on the number of active circuit Judicial Resources
and district judges Judicial Branch

Feasibility of establishing pooled judgeships Court Administration
- and other proposals for flexible

Ho, assignments for circuit judges

Flexible assignments for district judges Court Administration

L Intercircuit assignments Intercircuit Assignments

L Governance and Administration of Federal Courts

Proposals for administrative head of Court Administration
judiciary (Chancellor)

Feasibility of a chief non-judicial administrator Court Administration
L for courts of appeals

Decentralization of administrative functions, Court Administration
L ' including whether decentralization should Budget

be extended to granting budget autonomy to
each local unit, such as District Court and staff,
Bankruptcy C'ourt and Staff, Probation Officers
and staff, or Pretrial Services Officers and staff

L Budget authority (and necessity of its exercise) of Court Administration
circuit courts and councils over trial courts Budget

L Powers of chief judges Court Administration

L Role of councils, circuit executives, and district Court Administration
L court executives Executive

E Tenure of chief judges Court Administration
L

2



Table of Planning Issues

Whether Judicial Conference powers should be Executive K
strengthened by statute

Privatization of administrative functions Court Administration A
Judicial Resources

Discipline, including impeachment, of judges National Commission on "
Judicial Discipline

L
Structure of the Federal Courts

National Court of Appeals or intercircuit tribunal Court Administration

Proposal for a national en banc court as an ad hoc Court Administration
measure to resolve cases presenting a conflict
between circuits

Proposals for an intermediate appellate level court Court Administration
with or without special jurisdiction

Proposals for jumbo circuits, and for break-up Court Administration
of existing mega-circuits C

Intra and intercircuit conflicts Court Administration

Intra and intercircuit conflicts decided Court Administration r
by neutral circuit

Merger of Courts of Appeals Court Administration K
Certification procedure to allow Congress Judicial Branch

-to resolve legislative issue of statutory
interpretation, such as whether a private
cause of action is intended K

Proposals for a unified circuit/district bench Court Administration
permittng alternating assignments between
the trial and appellate bench

Periodic "redistricting" of district courts based on Court Administration L
number of filings, allocating additional Judicial Resources
sitting judges and new judgeships to areas
-where workload is greatest .

3



Table of Planning Issues

K The role of courts in a federal system Federal-State Jurisdiction
Long Range Planning

E National Law Revision Commission to flag conflicts Court Administration
and bring them to the attention of
Congress for legislative resolution

Appropriate or best administrative unit for Court Administration
administration (e.g. space, personnel,
contracting)

Li Adequate and Cost-effective Funding for the Judicial Branch

Decentralizing budget completely Budget

Direct appropriation of expenditures required BudgetE by Constitution and/or statute,
e.g., expenses for jury trials

X, User fees for some cases, including charge Court Administration
to government agencies

L

Proposals for Specialization

Specialized appellate panels Court Administration
Federal-State Jurisdiction

L Specialized courts Court Administration
Federal-State Jurisdiction

Specialized courts for entitlement programs Court Administration
Federal-State Jurisdiction

Creation of a separate court for review of appeals Court Administration
from ALJ decisions in Social Security Federal-State Jurisdiction
disability cases

Tax appeals placed in one Circuit court of Appeals Court Administration
Federal-State Jurisdiction

Article m Tax Court -- purpose, role, and functions Federal-State Jurisdiction

Article m Tax Court - giving jurisdiction over Federal-State Jurisdiction
disability decisions

4



Table of Planning Issues

Next Priority

Non-Tudicial Workforce

Barr, if any, to advancement of women, . udicial Resources ,
'Minorities, and handicapped persons <,',i,,, rtl rCourt Administration-
infederal court workplace F

Decentralizing and court staffing patterns Judicial Resources -

Dynamics of multi-cultural and/or multilingual Judicial Resources
- ' 'minorities in federal court workplace

Generalist employees in clerk's office instead Judicial Resources
of too narrowly defined positions

Impact of trends in demography, worker education Judicial Resources
and skills level on future employment pool :

Regionalized pay scales Judicial Resources

Privatization of administrative functions Judicial Resources F
Resources to handle drug-related federal Criminal Law

criminal cases

Whether judiciary will be able to compete Judicial Resources F
m changing employment pool
for skilled employees

Proposals and Mechanisms to- Increase Judicial Security

Court staff and family security Judicial Security

Administrative Office F
Privatization of various functions Administrative Office

Reallocation -of budgeting and -fund control Administrative Office
at the local level Budget

Regional offices Administrative Office



Table of Planning Issues

Relocation of circuit-specific service staff to circuit Administrative Office

Automation and Technology

Automation and staffing for it in district courts Automation and
Technology

L Judicial Resources

Building design, including built-in cameras Space and Facilities
and video court reporting

Expanded statistical data base Judicial Resources
Administrative Office

L Information resources management (IRM) Automation and
Technology

L Judicial input in automation and maximum use of Automation and
technology to improve court efficiency Technology

Library services and review of federal library system Automation and
Technology

Impact of technology on the adjudicative process Automation and
Technology

Public and Media Access

Access to courts for the poor Court Administration

Decentralization of courthouses to provide access Court Administration
7 Space and Facilities

L Dispersal of large urban courthouses and functions Court Administration

Electronic media and access to courts Court Administration
L 'Automation and Technology

Space and Facilities

L Building design, including built-in cameras Space and Facilities
and video court reporting

6



Table of Planning Issues

Decentralization of courthouses to provide access Space and Facilities

Dispersal of large urban courthouses and functions Space and Facilities

Lead time in space and facilities process Space and Facilities

Process of acquiring space and other capital goods Space and Facilities .

Relations with GSA and real property authority Space and Facilities L

Space and facilities requirements Space and Facilities

EJ

L

7~~~~~~
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Table of Planning Issues

Subcommittee Two: Role and Relationships. Issues include identifying what cases
should come into the system; jurisdiction; access; size of Article m judiciary; and

L relation to the states, other branches of government, litigants, and the bar.

Members: Judge Harlington Wood, Jr. (217-4924742 FAX 217-4924931)
Judge James Lawrence Ki'n (305-6536-5000 FAX 305-536-3095)

Judge A.Thomas Small (919-564604 FAX 919-8564259)

Subcommittee Two Topics

Highest Priority

Topic Committee(s)to which Issues
have been Assigned

Iurisdiction of Federal Courts

L; Defining the federal crime and determining Federal-State Jurisdiction
in which system to prosecute Criminal Law

A Defining federal civil action elements Federal-State Jurisdiction

Federal appellate court jurisdiction Court Administration
LU Federal-State Jurisdiction

Diversity Federal-State Jurisdiction

Shifting cases to state and federal Federal-State Jurisdiction
courts Criminal Law

Reforming habeas in federal courts Federal-State Jurisdiction

Determining appealability Federal-State Jurisdiction

Resolving intercircuit conflicts Federal-State Jurisdiction

r - Determining to which courts to send Federal-State Jurisdiction
appeals

r Limiting certiorari to Supreme Court Federal-State Jurisdiction

Article m status for bankruptcy judges to Bankruptcy
L rectify jurisdictional deficiencies Court Administration

K 8



Table of Planning Issues [7
Role of Article III Judiciary

Autonomy and authority of Article E " Judicial Branch ,
judiciary

Preservation ofjudicial independence, Judicial Branch ''
- includig sentencing discretion Crininal Law'

Generalized and specialized courts and Court Administration
judges Federal-State Jurisdiction

Flexibility in assignment of Article III Judicial Resources L
judges

Determining need for judicial Judicial Branch IL
performance standards

Role of Non-Article III Judiciary

Defining function of non-Article Ell judges Court Administration 7
and courts Federal-State Jurisdiction

Magistrate Judges
Bankruptcy L

Generalized Article m and specialized Court Administration
Article I courts Federal-State Jurisdiction L

Magistrate Judges
Bankruptcy

Independence needed to hear federal Federal-State Jurisdiction
administrative cases

Article III review of administrative cases Federal-State Jurisdiction

Cases appropriate for non-Article Court Administration L
III judges to decide Federal-State Jurisdiction

Selection process and work of non-Article III Court Administration 7
judges Magistrate Judges

Bankruptcy

Relationships of the courts with others

Effective communications with Judicial Branch
Congress and Executive Branch Executive Committee

[IL
9
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Table of Planning Issues

[7 - Adequate budgeting and funding Budget

K7 Judicial assessment of legislative impact Court Administration
of court legislation

Process of selecting Article 1I judges Judicial Branch

Executive Branch performance of
quasi-judicial functions:
-Supervised-release violation Criminal Law

- '-Bankruptcy administration Bankruptcy
-Parole Commission or successor Criminal Law

Provision of adequate legal assistance:
-Civil legal services Court Administration

-Indigent criminal defense Defender Services
El services

-Bankruptcy pro bono Bankruptcy

L Eliminating bias Court Administration

Pro se litigants' needs Court Administration
Bankruptcy

Courts' role in attorneys' fee determination Court Administration
L Bankruptcy

Admissions standards for lawyers Court Administration
practicing in federal court

K Federal court role in state justice
system improvement:
-Cases -which otherwise would Federal-State Jurisdiction

L go to federal court
-Use of federal penal structure Federal-State Jurisdiction

m ' in state courts Criminal Law

National policy on federal-state court Space and Facilities

Lo facility joint use

Expanded use of joint federal-state Court Administration
court sittings, discovery-, and
scheduling

10



Table of Planning Issues jj

-Shifing appeals from and to state Federal-State Jurisdiction
and federal courts

Election and exhaustion of remedies in Federal-State Jurisdiction
overlapping state-federal cases

eltions with public and media: Court Administration
* forming public, improving
court-media relations, fostering
public tonfidence, providing
opportunities for public comment r

Next Prnority .

jurisdiction of Federal Courts p
Shifting Indian cases Federal-State Jurisdiction

Relationships of th wth others

Evaluation of court filing fees Court Administration i J

pl

K
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Table of Planning Issues

Subcommittee Three: Output; Issues include handling of civil and criminal cases and,

- .,, appeals; workload; mass filings; ADR; bankruptcy; case management; role of

Magistrate Judges; rules; probation-and pretrial services; pro se litigation;,
prisoner filings; sentencing provision of counsel; awards of fees; and juries and
the right to trial by jury.

Members: Judge Edward R. Becker (215-597-9642 FAX 215-597-7217)
Judge Sarah Evans Barker (317-226-7455 FAX 317-226-5245)

i-"' Judge Virginia M. Morgan-' (313-26-4082 FAX 313-226-6053)

. Subcommittee Three Topics

[I LJHighest Priority

i Topic Conumittee(s)to which Issues
have been Assigned

Diverting Cases from Article III Trial Courts

ADR Court Administration

Role of Magistrate Judges Magistrate Judges
7 r - -Utilization

-Jurisdiction

Issues Related to Handling Both Civil and Criminal Cases

Provision of Counsel
-Provision in Court Administration

Civil Cases (pro se)
L ,,,,:-Court Supervision Court Administration

-Criminal Cases Defender Services
LJ Criminal Law

Handling Appeals - Court Administration
K i'' X ' -Standards of Review Rules

L
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Table of Planning Issues

Handling Civil Cases Once In the System

Case Management, Court Administration
-Appellate Case Management Rules '

Ciil Discovery Rules
Court Administration 7

'Magistrate Judges

Coqplexlitigation, CourtAdministration
Federal-StateJurisdiction

Habeas Corpus Criminal Law 7
Court Administration
Federal-State Jurisdiction

Mass torts Court Administration
Federal-State Jurisdiction 7

ProSe Filings Court Administration
Bankruptcy l,

Sanctions and Incentives Rules 7
Court Administration Li

Standards for awarding fees Court Administration 7
Rules

Handling Criminal Cases Once in the System

Criminal Cases (Impact of) Criminal Law K
Defender Services
Rules

Fderal Defenders (provision Defender Services
of counsel in criminal cases) Criminal Law

Pretrial Detention Criminal Law

Pration CriminalLaw '

Sentencing Criminal Law

13 r



L Table of Planning Issues

Role(s)- Staffing: Functions

Autonom y (Decisional; Logistics; etc.) Bankruptcy
Magistrate Judges
Judicial Branch

7 Judicial Performance Judicial Branch

L Court Administration

Workload (including specific problems) Judicial Branch
Federal-State Jurisdiction

Bankruptcy Issues

Bankruptcy Administration Bankruptcy
Rules

7 Jurisdiction of Bankruptcy Court Bankruptcy
L Judicial Branch

Court Administration[ Federal-State Jurisdiction
Rules

Bankruptcy Appeals Bankruptcy
Rules

Next Priority

Issues Related to Handling Both Civil and Criminal Cases

._- Provision of Counsel
t -Quality of counsel Court Administration

Juries
-Selection Court Administration

Rules

Al -Juror Competence (civil) Court Administration
Rules

zI4



Table of Planning Issues Li
-Right to civil jury trial Court Administration

Rules

-Provision in Criminal ,
Cases Defender Services

Court Administration
Criminal Law
Rules

Handling I Cases-Once In the System

Pleading Civil Advisory

Summary Dispositions Civil Advisory
Court Administration C

L

Role(s): Staffing: Functions

Staffing (Vacancies; Assignment Flexibility;
Retention) judicial Branch

Court Administration
Judicial Performance Intercircuit Assignments

-Opinion Writing Judicial Branch
Rules

F7

U,
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Office of t*e Atorneu (nerncra

November 24, 1992

1'I
The Honorable William H. Rehnquist
Chief Justice
Supreme Court of the United States
1 First St., N.E.
Washington, D.C. 20543

Dear Chief Justice Rehnquist:

I am writing to you in your capacity as the presiding
officer of the Judicial Conference of the United States. I would
like to call to your attention a problem caused by the local
rules of a number of federal courts for attorneys representing
the interests of the United States under the direction of the
Attorney General. These rules are promulgated under the
authority of 28 U.S.C. 2071(a). By statute, the Judicial
Conference of the United States has the power to modify or
abrogate rules of the federal courts of appeals if they are
inconsistent with federal law. See 28 U.S.C. 331 and 2071(c)(2).
Thus, the Judicial Conference is well-positioned to resolve our
problem.

A number of federal courts require attorneys who practice
before them to join their local bars, and many of these courts
require the payment of admission fees. See, for example, D.C.
Circuit Rule 6, Second Circuit Rule 46, Ninth Circuit Rule 46.1,
and Tenth Circuit Rule 46.2. These rules do not, as far as we -
are aware, include any exception for government attorneys.
Certain other circuits, however, exempt government attorneys from
the requirement of paying the admission fee or joining the bar of
the court. See First Circuit Rule 46.1, and Federal Circuit Rule
46(d).

We believe that those court rules that require attorneys
appearing at the direction of the Attorney General solely in
order to represent the interests of the United States to join
federal court bars and to pay a fee to do so are not consistent
with federal law. Several sections of Title 28 set out the
authority of the Attorney General to assign attorneys to appear
in court to represent the interests of the United States.
Section 515(a) provides that "[t]he Attorney General or any other
officer of the Department of Justice, or any attorney specially
appointed by the Attorney General under law, may, when
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Thank you for your attention to this matter. If you or
members of the Judicial Conference would like to discuss it with
me or my staff, please contact me.

Sincerely,

WILLIAM P. BARR
Attorney General

3
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specifically directed by the Attorney General, conduct any kind
of legal proceeding * * * which United States attorneys are
authorized by law to conduct * * *." (The powers of United
States Attorneys are then broadly set out in 28 U.S.C. 547.)
Further, Section 517 states that any officer of the Department of
Justice "may be sent by the Attorney General to any State or
district in the United States to attend to the interests of the
United States in a suit pending in a court of the United States
* * *." Finally, Section 518(b) provides that "[w]hen the
Attorney General considers it in the interests of the United
States" he may "direct the Solicitor General or any officer of
the Department of Justice" to "conduct and argue any case in a
court of the United States in which the United States is
interested * * **"

Thus, federal law clearly states that the Attorney General
may direct any Department of Justice attorney to appear in
federal court on behalf of the United States. The circuit rules
mentioned above appear to conflict with these statutory pro-
visions insofar as they actually require court bar membership and
payment of fees by attorneys acting under the direction of the
Attorney General.

Although district court rules on this point vary widely, a
number of district courts also require payment of bar admission
fees. I recognize that the Judicial Conference does not have
direct supervision over district court rules (see 28 U.S.C. 331).
However, these rules also must be in conformance with Acts of
Congress (see 28 U.S.C. 2071(a)), and the judicial council in
each circuit may modify or abrogate them if appropriate (see 28
U.S.C. 2071(c)(1)). Consequently, if the Judicial Conference
requires the circuit rules to conform to federal law, I am con-
fident that the district courts will either voluntarily make the
necessary modifications, or that various circuit judicial
councils will do so.

In sum, I respectfully request that the Judicial Conference
of the United States consider our view that imposition of local
bar admission fees on attorneys representing the United States is
inconsistent with federal law, and modify any of the various
circuit rules so that attorneys assigned by the Attorney General
(or his legal designee) to represent the interests of the United
States are not required to pay bar admission fees imposed by
those rules.

2
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1

1 Rule 32. Sentence and Judgment

2 (a) IN GENERAL; TIME FOR SENTENCING. When a presentence investigation
3 and report are made under subdivision (b), sentence should be imposed by
4 the end of 70 days from the finding of guilt. The time for imposing sentence,
5 and the other time limits prescribed in this rule, may be either advanced or
6 continued for good cause.

7 (b) PRESENTENCE INVESTIGATION AND REPORT.

8 (1) When Made. The probation officer shall make a presentence investigation
9 and submit a report to the court before the sentence is imposed, unless:

10 (A) the court finds that the information in the record enables it to
11 exercise its sentencing authority meaningfully under 18 U.S.C. 3553;
12 and

13 (B) the court explains this finding on the record.

14 (2) Presence of Counsel. On request, the defendant's counsel is entitled to
15 attend any interview of the defendant by a probation officer in the course
16 of a presentence investigation.

17 (3) Nondisclosure. The report must not be submitted to the court or its
18 contents disclosed to anyone unless the defendant has consented in
19 writing, has pleaded guilty or nolo contendere, or has been found guilty.

20 (4) Contents of the Presentence Report. The presentence report must contain-

21 (A) information about the defendant's history and characteristics,
22 including any prior criminal record, financial condition, and any
23 circumstances that, because they affect the defendant's behavior,
24 may be helpful in imposing sentence or in correctional treatment;

25 (B) the classification of the offense and of the defendant under the
26 categories established by the Sentencing Commission under 28
27 U.S.C. 994(a), as the probation officer determines to be applicable to
28 the defendant's case; the kinds of sentence and the sentencing range
29 suggested for such a category of offense committed by such a
30 category of defendant as set forth in the guidelines issued by the
31 Sentencing Commission under 28 U.S.C. 994 (a)(1); and the
32 probation officer's explanation of any factors that may suggest a
33 different sentence - within or without the applicable guideline -
34 that would be more appropriate, given all the circumstances;
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1 (C) a reference to any pertinent policy statement issued by the
2 Sentencing Commission under 28 U.S.C. 994(a)(2);

3 (D) verified information, stated in a nonargumentative style, containing
4 an assessment of the financial, social, psychological, and medical
5 impact on any individual against whom the offense has been
6 committed;

7 (E) unless the court orders otherwise, information about the nature and
8 extent of nonprison programs and resources available for the
9 defendant;

10 (F) any report and recommendation resulting from a study ordered by
11 the court under 18 U.S.C. 3552(b); and

12 (G) any other information required by the court.

13 (5) Exclusions. The presentence report must exclude:

14 (A) any diagnostic opinions that, if disclosed, might seriously disrupt a
15 program of rehabilitation;

16 (B) sources of information obtained upon a promise of confidentiality;
17 or

18 (C) any other information that, if disclosed, might result in harm,
19 physical or otherwise, to the defendant or other persons.

20 (6) Disclosure and Objections.

21 (A) Not less than 35 days before the sentencing hearing - unless the
22 defendant waives this minimum period - the probation officer
23 shall furnish the presentence report to the defendant, the
24 defendant's counsel, and the attorney for the Government.

25 The court may, by local rule or in individual cases, direct the
26 probation officer, in disclosing the presentence report, to withhold
27 the probation officer's recommendation, if any, on the sentence.

28 (B) Within 14 days after receiving the presentence report, the parties
29 shall communicate in writing to the probation officer, and to each
30 other, any objections to any material information, sentencing
31 classifications, sentencing guideline ranges, and policy statements
32 contained in or omitted from the presentence report. After
33 receiving objections, the probation officer may require the
34 defendant, the defendant's counsel, and the attorney for the
35 Government to meet with the probation officer to discuss
36 unresolved factual and legal issues. The probation officer may also
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1 conduct a further investigation and revise the presentence report as
2 appropriate.

3 (C) Not later than 7 days before the sentencing hearing, the probation
4 officer shall submit the presentence report to the court, together
5 with an addendum setting forth any unresolved objections, the
6 grounds for those objections, and the probation officer's comments
7 on the objections. At the same time, the probation officer shall
8 furnish the revisions of the presentence report and the addendum to
9 the defendant, the defendant's counsel, and the attorney for the

10 Government.

11 (D) Except for any unresolved objection under subdivision (b)(5)(B), the
12 court may, at the presentencing hearing, accept the presentence
13 report as its findings of fact. For good cause shown, the court may
14 allow a new objection to be raised at any time before imposing
15 sentence.

16 (c) SENTENCE

17 (1) Sentencing Hearing. At the sentencing hearing, the court shall afford
18 counsel for the defendant and for the Government an opportunity to
19 comment on the probation officer's determinations and on other matters
20 relating to the appropriate sentence, and shall rule on any unresolved
21 objections to the presentence report.

22 The court may, in its discretion, permit the parties to introduce testimony
23 or other evidence on the objections.

24 For each matter controverted, the court shall make either a finding on the
25 allegation or a determination that no finding is necessary because the
26 controverted matter will not be taken into account or will not affect
27 sentencing. A written record of these findings and determinations must
28 be appended to any copy of the presentence report made available to the
29 Bureau of Prisons.

30 (2) Production of Statements at Sentencing Hearing. Rule 26.2(a)-(d), (f) applies
31 at a sentencing hearing under this rule. If a party elects not to comply
32 with an order under Rule 26.2(a) to deliver a statement to the movant,
33 the court may not consider the affidavit or testimony of the witness
34 whose statement is withheld.

35 (3) Imposition of Sentence. Before imposing sentence, the court shall:

36 (A) determine that the defendant and defendant's counsel have read
37 and discussed the presentence report made available under
38 subdivision (b)(5)(A). If, however, the court believes that the
39 presentence report contains information that should not be disclosed
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1 under subdivision (b)(5)(A), the court - in lieu of making that part
2 of the report available - shall summarize it, orally or in writing, if
3 the information will be relied on in determining sentence. The court
4 shall also give the defendant and the defendant's counsel an
5 opportunity to comment on that information.

6 (B) afford defendant's counsel an opportunity to speak on behalf of the
7 defendant,

8 (C) address the defendant personally and determine whether the
9 defendant wishes to make a statement and to present any

10 information in mitigation of the sentence; and

11 (D) afford the attorney for the Government an equivalent opportunity to
12 speak to the court.

13 (4) In Camera Proceeding. The court's summary of information under
14 subdivision (c)(3)(A) may be in camera. Upon joint motion by the
15 defendant and by the attorney for the Government, the court may hear in
16 camera the statements - made under subdivision (c)(3)(B), (C), and
17 (D) - by the defendant, the defendant's counsel, or the attorney for the
18 Government.

19 (5) Notification of Right to Appeal. After imposing sentence, the court shall
20 advise the defendant of the right to appeal, including any right to appeal
21 the sentence, and of the right of a person who is unable to pay the cost of
22 an appeal to apply for leave to appeal in forma pauperis. If the
23 defendant so requests, the clerk of the court shall immediately prepare
24 and file a notice of appeal on behalf of the defendant.

25 (d) JUDGMENT.

26 (1) In General. A judgment of conviction must set forth the plea, the verdict
27 or findings, the adjudication, and the sentence. If the defendant is found
28 not guilty or for any other reason is entitled to be discharged, judgment
29 must be entered accordingly. The judgment must be signed by the judge
30 and entered by the clerk

31 (2) Criminal Forfeiture. When a verdict contains a finding of criminal
32 forfeiture, the judgment must authorize the Attorney General to seize the
33 interest or property subject to forfeiture on terms that the court considers
34 proper.
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1 (e) PLEA WITHDRAWAL. If a motion to withdraw a plea of guilty or nolo
2 contendere is made before sentence is imposed, the court may permit the
3 plea to be withdrawn if the defendant shows any fair and just reason. After
4 the sentence is imposed, a plea may be set aside only on direct appeal or by
5 motion under 28 U.S.C. 2255.
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Rule 412. Sex Offense Cases; Relevance of Victim's Past

Sexual Behavior or Predisposition

1 (a) Evidence Generally Inadmissible. blotwithstanding

.2 any nfha- pv nui -i n n fr n i-i mn- AI na 1 in whi rnh A

3 porsan is accused of an offene upnder chapter 1(S9Q of title

4 10, United States Code, reputatior. 3pinien eyidenec of

5 the past sexul behavior of an a lle4d ,jictim of such

6 nffonrkc ic nnt AHmj c5S ble Evidence of past sexual behavior

7 or predisposition of an alleged victim of sexual misconduct

8 is not-admissible in any civil or criminal proceeding except

9 as provided in subdivisions (b) and (c).

10 (b) Exceptions. hn ittanding any otherp ipo

11 of law, in a criminal case in which a per-on i_ accuzed of

12 ;an nffpnep iinripo r-hapte-r 1VQ14 nf t-itl-p 1A. llnit+:n !;t-. c

13 Cod-e, Evidence evidenetee of a wietim-s the past sexual

14 behavior other than sworm ori-n eide"p''*"nt a or

15 predisposition of an alleged victim of sexual misconduct i-s.

16 else not admissible, unless such evidence othe. than

17 w-piltaainn nv' npi 'riHpmp is. may be admitted only if it

18 is otherwise admissible under these rules and is--

19 (1) admitted in accordeeec with subdyivision:

20 (c) (1) and (c) (2) and is constitetie-ally equired to

21 h

22 (2) admitted in aeeordancc with subdiyi:'ion (c)

23 and s evidemee of
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24 Ia)(1) evidence of specific instances of pase

25 sexual behavior with pe-csnns someone other than the

26 person accused, of the sexual misconduct, when offered

27 by the aceu-cd upon the isuc of whether the accued

28 was or wag not, with respeet to the alleged victim, to

29 prove that the other person was the source of semen,_

30 other physical evidence, or injury; Be-

31 B).(2) evidence of specific instances of pDas

32 sexual behavior with the accused and is offered by the

33 accucd upon the is:uc of e iwhether the alleged victim

34 antsend to the sem-all bebavior with rn specbt to whir-b

35 s-uirh offense is alleaged person accused of the sexual

36 misconduct, when offered to prove consent by the

37 victim;

38 (3) evidence of specific instances of sexual

39 behavior when offered in a criminal case in

40 circumstances where exclusion of the evidence would

41 violate the constitutional rights of the defendant; or

42 (4) evidence of specific.instances of sexual

43 behaviorF'r other evidence-inc1.diIa idenc--in th:

44 of reputatior concerning Gil sexual p G

45 behavior or predisoositionle*. the *l'tii when,

46 in a civil case in circumstances where the evidence is

47 essential to a fair and accurate determination of a
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48 claim or defense.

49 (c) Procedure to Determine Admissibility. Evidence

50 must not be under this rule unless the proponent

51 obtains leave of court by a motion filed under seal.

52 specifically describing the evidence and stating the

53 purposes for which it will be offered. The motion must be

54 served on the alleged victim as well as the parties and must

55 be filed at least 15 days before trial unless the court,

56 directs an earlier filing or. for good cause shown, permits

57 a later filing. After giving the parties and the alleged

58 victim an opportunity to be heard in chambers, the court

59 must determine whether, under what conditions. and in what

60 manner and form the evidence may be admitted. The motion r
t>, Ore s

61 and the record of any hearing in chambers must, remain under

62 seal iq.±tWetrial and apPellateo=vA:-t-

63 Sc)(1) If the peruon accuied of committing an

64 offsn-e "Jdend -bapter 1OQ9Q of title 'A. United S ttes

65 rode intands to offer nder s*ubdivision (b) evidmnce of

66 , specific ingstances of the alleged victim' 9 pas!t sexual

67 behavie , the acu !d shall make a written mtio to

68 effer sueh evidence not later than fifteen days before

69 the date an wohich bhe trial in which su~e e'videaec is t

70 ha nffe-aprl in iL-harhmlari En hogn avt*Pp1ha Fi--h r-noiy-

71 --ay a 1 on the uotinon to be majde at I ater. ate-
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72 inr!1udinp during trial if the oinurt dptprmines thAt the

73 -vidcnlc is newjly ditcoercd and could not hav@ beon

74 obtained eay-lie- thyrnugh i-he 'upri CP of rliap tijjipnr-

75 erl that the i_5uc to whieh such evidenee relte has

76 newly; ari:cn in thc .e :c. A flny motion made undor thiG

77 pang-ag 1 ska1 bek --servodo on a I ther partia- and on

78 the alleged vietim.

79 42) The rnotio ese-iLbed in pa, greph (1) shell

80 hp An I bnmp nA wi viiftpfn nffpt- nf pgnnf- Tf i-hp

81 eourt detcrmince th-at thc offcr of proof eont.tain_

82 evidence dresribed in cubdivicion rb), the eour-t shal1

83 nte-Pt a ha-ing in r-hAmhpe- tn dpterminp if qucth

84 eviden-: is admi-ssible. At sueh hcaring the pat-ties

85 ma call witnesrse, including the alleged viotim, and

86 nffer relpvant PyidanOeP NntwithstAnding cuihdivjcinn

87 (b) of rulc 104, if the relevaney of the evidenze hieh

88 the accused seeks to offer in the trial depends upon

89 the fulfillment of a condition of fat thc court, at

90 th: h -ing in ehambers or at a subsequent hc.ring in

91 ehaMbers seheduled for _ueh purpose, sh&a41 eeept

92 evidenee an thc isu: of whether _ueh eondition in faet

93 is fulfilled and shall determine sueh i_3uc.

94 (3) If the eourt determines on the bacie of the

95 hearing described in paragrapn {2) that the evidene@
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96 whi rh i-hp arr-e-iPd qokq tn nffpvr i-~ c -PIyrk .-nrI th;at_

97 th-e prow-4tc 1 l «IQ of cough PwH hn i4n#1j-.sjAoj hc 4tha

98 dancer of unfair prejudice, such evidence shall be

100 the court specifios e idence which may be offered And

101 w; e .ith ee!peab to which the eileged victim may be

102 edae

103 (d) For purpopes of this rael@, the ternm "past sexial

104 hehavin r" means cowtlql hphayior pthpr thAn the epxuuAl

105 behavior with respect to which an offense under chapter 109'

106 of title 18, United State: CGde i_ alleged.

COMMITTEE NOTE

The changes to Rule 412 are intended to diminish some

of the confusion engendered by the rule in its current form

and expand the protection afforded to all persons who claim

to be victims of sexual misconduct. The expanded rule would

exclude evidence of an alleged victim's sexual history in
civil as well as criminal cases except in circumstances in

which the probative value of the evidence is sufficiently
great to outweigh the invasion of privacy and potential
embarrassment which always is associated with public
exposure of intimate details of sexual history.

The revised rule applies in all cases in which there is

evidence that someone was the victim of sexual misconduct,
without regard to whether the alleged victim or person
accused is a party to the litigation. The terminology
"alleged victim" is used because there will frequently be a
factual dispute as to whether sexual misconduct occurred,
and not to connote any requirement that the misconduct be
alleged in the pleadings. Similarly, the reference to a

person "accused" is used in a non-technical sense. There is
no requirement that there be a criminal charge pending
against the person or even that the misconduct would
constitute a criminal offense.
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The amendment eliminates three parts of existing
subdivision (a): the confusing introductory phrase,
"Enlotwithstanding any other provision of law;" the
limitation on the rule to "a criminal case in which a person
is accused of an offense under chapter 109A of title 18,
United States Code;" and the absolute statement that
"reputation or opinion evidence of the past sexual behavior
of an alleged victim of such offense is not admissible."
The Committee believes that these eliminations will promote
clarity without reducing unnecessarily the protection
afforded to alleged victims.

The introductory phrase in subdivision (a) was unclear
and has been deleted because it contained no explicit
reference to the other provisions of law that were intended
to be overridden. The legislative history of the provision
provided little guidance as to the purpose of the phrase.
In eliminating it, the Advisory Committee intends that Rule
412 will apply and govern in any case, civil or criminal, in
which it is alleged that a person was the victim of sexual
misconduct and a litigant offers evidence concerning the
past sexual behavior or predisposition of the alleged
victim. Rule 412 applies irrespective of whether the
evidence concerning the alleged victim is ostensibly offered
as substantive evidence or for impeachment purposes. Thus,
evidence, which might otherwise be admissible under Rules
402, 404 (b), 405, 607, 608, 609, or some other evidence
rule, must be excluded if Rule 412 so requires.

The reason for extending the rule to all criminal cases
is obvious. If a defendant is charged with kidnapping, and
evidence is offered, either to prove motive or as a
background, that the defendant sexually assaulted the
victim, the rule in its current form is inapplicable. The
need for protection of the victim is as great in the
kidnapping case as it would be in a prosecution for sexual
assault. There is a strong social policy in protecting the
victim's privacy and to encourage victims to come forward to
report criminal acts, and that policy is not confined to
cases that involve a charge of sexual assault. Although a
court might well exclude sexual history evidence under Rule
403 in a kidnapping or similar case, the Advisory Committee
believes that Rule 412 should be extended so that it
explicitly covers all criminal cases in which a claim is
made that a person is the victim of sexual misconduct.

The reason for extending Rule 412 to civil cases is
equally obvious. A person's privacy interest does not





Advisory Committee on Criminal Rules 7
Fall 1992
Fed. R. Evid. 412

FEDERAL RULES OF EVIDENCE

disappear simply because litigation involves a claim of
damages or injunctive relief rather than a criminal
prosecution.. There is a strong social policy in not only
punishing those who engage in sexual misconduct, but in also
providing relief to the victim. Thus, in any civil case in
which a person claims to be the victim of sexual misconduct,
evidence of the person's past sexual behavior or
predisposition will be excluded except in circumstances in
which the evidence has high probative value as recognized by
amended Rule 412.

The conditional clause, "otherwise admissible under
these rules," is included in subdivision (a) to emphasize
that evidence described in subdivisions (b)(1) through
(b)(4) is not automatically admissible. To be admitted, the
evidence must not only meet one of the four listed reasons,
but also must satisfy the requirements for admissiblity
contained in other rules of evidence. For example, in
determining admissibility, the court would have to consider
Rules 402 and 403, and perhaps other Rules such as Rules 404
and 405.

As it currently stands, subdivision (b) excludes
evidence of a victim's past sexual behavior in the limited
category of criminal cases to which the rule applies unless
the Constitution requires admission, the evidence relates to
sexual behavior with persons other than the accused and is
offered to show the source of semen or injury, or the
evidence relates to sexual behavior with the accused and is
offered to show consent. As amended, Rule 412 will be
virtually unchanged in criminal cases, but will provide
protection to any person alleged to be a victim of sexual
misconduct regardless of the charge actually brought against
an accused. The amended rule provides for the first time
protection in civil cases and sets forth two categories of
evidence that are admissible in civil but not criminal
cases.

Under subdivision (b)(1) the exception forevidence of
specific instances of sexual behavior with persons other
than the person whose sexual misconduct is alleged is
admissible if it is offered to prove that another person was
the source of semen or injury. Although the language of the
amended rule is slightly different from the language found
in existing (b)(2)(A), the difference is explicable by the
extension of the rule to civil cases. Evidence offered for
the specific purpose identified in this subdivision is
likely to have high probative value, and the probative value
is likely to be the same in civil and criminal cases where
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the evidence is relevant.

The exception in subdivision (b)(2) for evidence of

specific instances of sexual behavior with the person whose

sexual misconduct is alleged is admissible if offered to

prove consent. Although the language of the amended rule is

slightly different from the language found in existing
(b)(2)(B), the difference is explicable by the extension of

the rule to civil cases. Evidence offered for the specific

purpose identified in the subdivision is likely to have high

probative value, and the probative value is likely to be the

same, in civil and criminal cases where the evidence is

relevant.

Under (b)(3) evidence may not be excluded if the result

would be to deny a criminal defendant the protections
afforded by the Constitution. Recognition of this basic

principle is found in existing subdivision (b)(1), and is

carried forward in subdivision (b)(3) of the amended rule.

The treatment of criminal defendants remains unchanged. The

United States Supreme Court has recognized that in various

circumstances a defendant may have a right to introduce
evidence otherwise precluded by an evidence rule under the

Confrontation Clause. See, e.R., Olden v. Kentucky, 488

U.S. 227 (1988) (defendant in rape case had right to inquire

into alleged victim's cohabitation with another man to show
bias).

It *is not nearly as clear in civil cases as it is in
criminal cases to what extent the Constitution provides
protection to civil litigants against exclusion of evidence
that arguably has sufficient probative value that exclusion
would undermine confidence in the accuracy of a judgment

against the person whose evidence is excluded. The
Committee concluded that exclusion of evidence that is

essential to a fair determination of a claim or defense is

undesirable and thus provided in subdivision (b)(3) of the
amended rule that evidence otherwise excluded by the rule
would be admissible when exclusion "would deprive the trier

of fact of evidence which is essential to a fair and
accurate determination of a claim or defense." This
amendment provides a civil litigant with protection akin to
that provided to a criminal defendant, but recognizes that

some specific constitutional provisions may require
admission of evidence in a criminal case that would not be
admitted under the amended Rule 412.

Subdivision (b)(4) is new and recognizes a limited
class of civil cases in which exclusion of evidence of
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reputation or opinion would deprive the trier of fact of

evidence which is essential to a fair and accurate
determination of a claim or defense. An example is a
diversity case in which a plaintiff alleges that a news
story was defamatory and seeks damages for injury to
reputation. It would be difficult in such a case to deny

the defendant the opportunity to show that the plaintiff
suffered no reputational injury.

Amended subdivision (c) is more concise and
understandable than the existing subdivision. The
requirement of a motion 15 days before trial is continued in

the amended rule, as is the provision that a late motion may

be permitted for good cause shown. In deciding whether to

permit late filing, the court may take into account the
conditions previously included in the rule: namely whether
the evidence is newly discovered and could not have been
obtained earlier through the existence of due diligence, and

whether the issue to which such evidence relates has newly

arisen in the case. The amended rule requires that any
motion be filed under seal and that it must remain under
seal during the course of trial and appellate proceedings.
This is to assure that the privacy of the alleged victim is
preserved in all cases in which the court rules that
proffered evidence is not admissible.

The amended rule provides that the alleged victim and
any party may be heard in chambers with respect to any
motion, and that the court will rule on admissibility and
the form in which any evidence will be received. Unlike the
current subdivision (c)(3), the amended rule does not set
out a balancing test. The Advisory Committee intends that
the court will make rulings under Rule 412 as it does under
other evidence rules.

The single substantive change made in subdivision (c)
is the elimination of the following sentence:
"Notwithstanding subdivision (b) of rule 104, if the
relevancy of the evidence which the accused seeks to offer

in the trial depends upon the fulfillment of a condition of
fact, the court, at the hearing in chambers or at a
subsequent hearing in chambers schedules for such purpose,
shall accept evidence on the issue of whether such condition
of fact is fulfilled and shall determine such issue." On
its face, this language would appear to authorize a trial
judge to exclude evidence of past sexual conduct between an
alleged victim and an accused or a defendant in a civil case

based upon the judge's belief that such past acts did not
occur. Such an authorization raises questions of invasion
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of the right to a jury trial under the Sixth and Seventh
Amendments. See 1 S. SALTZBURG & M. MARTIN, FEDERAL RULES

OF EVIDENCE MANUAL, 396-97 (5th ed. 1990).

The Advisory Committee concluded that the amended rule

provided adequate protection for all persons claiming to be

the victims of sexual misconduct, and that it was
inadvisable to continue to include a provision in the rule
that has been confusing and that raises substantial
constitutional issues.
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Rule 35

Rule 35. Physical and Mental RuLE 35. PHYSICAL AND MENTAL
Examinations of Persons EXAMINATIONS OF PERSONS"

(a) Order for Examination. When the mental or (a) Order for Examination. The court may order a party
physical condition (including the blood group) of a party or of whose mental or physical condition - including blood
a person in the custody or under the legal control of a party, group - is in controversy to submit to a physical or mental
is in controversy, the court in which the action is pending examination by a suitably licensed or certified examiner.
may order the party to submit to a physical or mental The order must:
examination by a suitably licensed or certified examiner or to (1) be .ade on motion for go
produce for examination the person in the party's custody or e a n ood cause shown and upon
legal control. The order may be made only on motion for notice to all parties; and
good cause shown and upon notice to the person to be (2) specify the time, place, manner, conditions, and scope
examined and to all parties and shall specify the time, place, of the examination, as well as the person or persons
manner, conditions, and scope of the examination and the who will perform it.
person or persons by whom it is to be made.

(b) Report of Examiner. (b) Examiner's Report.

(1) If requested by the party against whom an order (1) The party examined must, on request, be provided a
is made under Rule 35(a) or the person examined, the copy of the examiner's detailed written report setting
party causing the examination to be made shall deliver to forth the examiner's findings, including results of any
the requesting party a copy of the detailed written report tests, diagnoses, and conclusions, and like reports of
of the examiner setting out the exam-iiner's findings, all earlier examinations respecting the same
including results of all tests made, diagnoses and conditionY
conclusions, together with like reports of all earlier

exmnain of th sam codto. Atr deier. h (2) By requesting and receiving a report or by deposingexan-drations of the same condition. After delivery thetheairheptyxmnd
party causing the examination shall be entitled upon ,
request to receive from the party against whom the order (A) waives any privilege - in that action or any other
is made a like report of any examination, previously or involving the same controversy - regarding all
thereafter made, of the same condition, unless, in the case prior or later examinations respecting the same
of a report of examination of a person not a party, the condition, and
party shows that the party is unable to obtain it. The (B) must, if requested, deliver reports of all such
court on motion may make an order against a party examinations to the party who moved for the
requiring delivery of a report on such terms as are just,
and if an examiner fails or refuses to make a report the examiation.
court may exclude the examiner's testimony if offered at (3) The court on motion may order - on just terms - that
trial. a party deliver a report, and, if an examiner fails to

(2) By requesting and obtaining a report of the provide the report, it may exclude the examiner's
examination so ordered or by taking the deposition of the testimony at trial.
examiner, the party examined waives any privilege the (4) This subdivision applies to examinations made by
party may have in that action or any other involving the agreement of the parties, unless the agreement states
same controversy, regarding the testimony of every other otherwise. This subdivision does not preclude
person who has examined or may thereafter examine the obtaining an examiner's report or deposing an
party in respect of the same mental or physical condition. examiner under other rules.

(3) This subdivision applies to examinations made by
agreement of the parties, unless the agreement expressly
provides otherwise. This subdivision does not preclude
discovery of a report of an examiner or the taking of a
deposition of the examiner in accordance with the
provisions of any other rule.

1. I have made substantial--though hopefully not substantive-changes, including separation of some provisions into new subdivision
(c), in the language suggested by TSS. --SCP

2. Is this a requirement to provide copies of earlier examinations made by the examiner . .. relied upon by the examiner . .. or
what? --SCP
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Rule 35

(c) [Deleted]. (c) Person in Party's Custody or Control. The court may
order a party to produce for examination a person who is in
its custody or under its legal control and whose mental or
physical condition is in controversy. The person to be
examined must be served a copy of the motion seeking the
examination and, on request, be provided a copy of the
examiner's report. The party having custody or control of
the person examined is excused from producing under
(b)(2)(B) reports of other examinations which it shows are
unavailable.

[414 words in original] [328 words in revision - 21 % reduction]
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Rule 71A

(3) Service of Notice. (3) Service of Notice.

(A) Personal Service. Personal service of the (A) Personal Service. When a defendant whose
notice (but without copies of the complaint) shall be address is known resides within the United States
made in accordance with Rule 4 upon a defendant or a territory subject to the administrative or
whose residence is known and who resides within the judicial jurisdiction of the United States, personal
United States or a territory subject to the service of the notice (without copies of the
administrative or judicial jurisdiction of the United complaint) must accord with Rule 4.
States)-' (B) Service by Publication.

(B) Service by Publication. Upon the filing of a (i) When the plaintiff's attorney files a certificate
certificate of the plaintiff s attorney stating that the statin thatth attorney b iees a defenat
attorney believes a defendant cannot be personally cannot be personally served, because after
served, because after diligent inquiry within the state dilige q
in which the complaint is filed the defendant's place comlaint iqury withi the state where the
of residence cannot be ascertained by the plaintiff or, resinc cannotbe ascertane's place of
if ascertained, that it is beyond the territorial limits of residence cannot be ascertained - or, if
personal service as provided in this rule, service of ascertained, that it is beyond the territorial
the notice shall be made on this defendant by limits of personal service as provided in thisth noic shl be mad ontirdfnanuynle -this defendant must be served by
publication in a newspaper published in the county rulicatis inda mustape served by
where the property is located, or if there is no such publication in a newspaper published in the
newspaper, then in a newspaper having a general county where the property is located. If. . . ~~~~~~~~~~~~~~~~there is no such newspaper, then notice mustcirculation where the property is located, once a be pisheds- newawee, for no fewe
week for not less than three successive weeks. Prior ta thee su ce week f n a
to the last publication, a copy of the notice shall also than three successive weeks-in a

newspaper having general circulation wherebe mailed to a defendant who cannot be personally t p i a
served as provided in this rule but whose place of
residence is then known. Unknown owners may be publication, a copy of the notice must also be
served by publication i like manner by a notice mailed to a defendant who cannot be
addressed to "Unknown Owners." personally served under (A) but whose place

of residence is then known. Unknown
Service by publication is complete upon the date of owners may be served by publication in like

the last publication. Proof of publication and mailing manner by a notice addressed to "Unknown
shall be made by certificate of the plaintiffs attorney, to Owners."
which shall be attached a printed copy of the published
notice with the name and dates of the newspaper marked ( da) Service by publication is complete upon the
thereon. date of the last publication. The plaintiff's

attorney proves publication and mailing by
certificate, to which must be attached a
printed copy of the published notice bearing
the name and dates of the newspaper.

(4) Return; Amendment. Proof of service of the (4) Return; Amendment. Rule 4 applies to proof of
notice shall be made and amendment of the notice or service and any amendment of the notice or proof.
proof of its service allowed in the manner provided for
the return and amendment of the summons under Rule
42/'

L This language incorporates the changes now pending before the Supreme Court. -- SCP

2. This language incorporates the changes now pending before the Supreme Court. -- SCP
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