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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
TUCSON, ARIZONA

JANUARY 12-15, 1994

1. Remarks of the Chair.

A. Executive Session.

2. Approval of the Minutes.

3. Report on Recent Rules Amendments.

4. Proposed Amendments Published for Comment.

5. Report of the Subcommittee on Long Range Planning.

A. Presentation by Chief of the Office on Long Range

Planning.

6. Report on Local Rules Project.

7. Proposed Standards on Facsimile Filing.

8. Report of the Advisory Committee on Bankruptcy Rules.

d 9. Report of the Advisory Committee on the Rules of Evidence.

10. Report of the Advisory Committee on Appellate Rules.

11. Report of the Advisory Committee on Criminal Rules.

A. Proposed amendment to Criminal Rule 16 for

publication.

12. Report of the Advisory Committee on Civil Rules.

A. Recommendation that the Judicial Conference decline to

support S. 585 regarding provisions on offer of

judgment and expert witnesses.

13. Report of the Subcommittee on Style.

14. Next Meeting.

' ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - -'
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L United States District Judge 836-2055

751 West Santa Ana Boulevard
Santa Ana, California 92701 FAX-714-836-2062
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714-836-2460

(Long FAX)

Members:

Honorable George C. Pratt Area Code 516
United States Circuit Judge 485-6510
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219 South Dearborn Street
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United States District Court
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7 Honorable Thomas S. Ellis, III Area Code 703
L United States District Judge 557-7817

200 South Washington Street FAX-703-557-2830
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United States District Judge 324-6863
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AGENDA ITEM - 2
Tucson, Arizona
January 12-15, 1994

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Minutes of the Meeting of June 17-19, 1993
Washington, D.C.

- The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in the Thurgood Marshall Federal Judicial Building in
Washington, D.C. on Thursday, Friday, and Saturday, June 17-19, 1993. The following
members were present

Judge Robert E. Keeton (chair)
Professor Thomas E. Baker
Judge William 0. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, III
Justice Edwin J. Peterson
Alan W. Perry, Esquire

L Judge George C. Pratt
Judge Dolores K. Sloviter

7 Judge Alicemarie H. Stotler
Alan C. Sundberg, Esquire
William R. Wilson, Esquire

7 Professor Charles Alan Wright

The Department of Justice was represented by Deputy Attorney General Philip B.K Heymann (on Friday), Roger Pauley (Thursday and Friday), and Dennis G. Linder
(Friday and Saturday).

r Supporting the committee were Dean Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee and John K Rabiej, chief of
the Rules Committee Support Office of the Administrative Office of the United States
Courts.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules - Judge Kenneth F. Ripple, chair,
and Professor Carol Ann Mooney, reporter;

-I Advisory Committee on Bankruptcy Rules - Judge Edward Leavy, chair,
and Professor Alan N. Resnick, reporter;

Advisory Committee on Civil Rules - Judge Sam C. Pointer, Jr., chair, and
Dean Edward H. Cooper, reporter;

L Advisory Committee on Criminal Rules - Judge William Terrell Hodges,
chair, and Professor David A. Schlueter, reporter; and

7



Fm

1lLJ

June 1993 Minutes Page 2

Advisory Committee on Evidence Rules - Judge Ralph K. Winter, Jr.,
chair, and Professor Margaret A. Berger, reporter.

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Brian R.
Garner, consultants to the committee; Mary P. Squiers, project director of the local rules
project; William B. Eldridge, director of the Research Division of the Federal Judicial 7
Center, and Judith A. McKenna of the division; and Paul A. Zingg, Jeffrey A.
Hennemuth, and Patricia A. Channon from the Office of Judges Programs of the
Administrative Office. "

INTRODUCTION '

Judge Keeton reported that he had testified on June 16, 1993, in support of the
rulemaking process at oversight hearings conducted' before the House Judiciary
Subcommittee on Intellectual Property and Judicial Administration. He stated that all
witnesses at the hearings, including those opposed to the Jdiciars civil rules package,
had urged definitive Congressional action -- one way or the other to approve or reject,
rather than delay or defer, the proposed ametndent to the civil rules.

Judge Keeton also noted that Professor Wright had become president of the
American Law Institute and had asked to be relieved of his duties as chair of the Style
Subcommittee.

H
APPROVAL OF MINUTES OF LAST MEETING

The committee voted without objection to approve the minutes of the last 0
meeting, held in Asheville, North Carolina in December 1992.

[7
FAX FILING

Dean Coquillette reported that he had coordinated the responses of the advisory LI
committees and their reporters to the fax filing guidelines proposed by the Court
Administration and Case Management Committee. He stated that most of the L
committees objected to the guidelines because they would have the effect of modifying
the federal rules without complying with the rules amendment process and soliciting
appropriate input from bench and bar. He added that the Bankruptcy Advisory L
Committee, in particular, was flatly opposed to the guidelines on both substantive and
procedural grounds. '

17Li
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Dean Coquillette further reported that Judge Parker, chairman of the Court
Administration and Case Management Committee, had stated that he would be pleased

r-, to have the rules committees redraft the fax guidelines to make them consistent with the
federal rules. Accordingly, Judge Keeton had prepared a quick redraft of the guidelines
the night before the meeting with the expectation that: (1) the members could express
their initial views on the guidelines and the redraft, and (2) the six reporters could

L consider these views and improve the document during a working lunch.

There followed a discussion on the merits of fax filing during which several
members expressed the views that: (1) fax transmissions present a number of serious
technological and administrative problems, and (2) the need for fax filing in general had
not been demonstrated, since other means of prompt communication are' available, such
as express delivery services. It was pointed out, however, that the civil rules explicitly
authorize fax filing in accordance with guidelines promulgated by the Judicial
Conference. The Conference adopted limited, interim guidelines in 1991.

Mr. Wilson moved to have the committee reject the fax filing guidelines outright,
rather than work to inprove them.> Hs motion died for lack of a second.

The reporters, consultants, and staff subsequently produced a redraft of the fax
t 7 guidelines, pointing out, however, that they were merely accommodating the Court

Administration and Case Management Committee and would not have drafted the
guidelines the way'that committee had. Dean Coquillette reported that some members
of the ad hoc drafting group had doubted the wisdom of the whole enterprise because
the proposed guidelines leave to local rule matters that should be decided on a national
basis.

Judge Keeton recommended adoption of a resolution such as the following:

The Standing Committee on Rules of Practice and Procedure
recommends against adoption of the proposed Guidelines for Filing
by Facsimile in their present form. The reporters for the rulesL committees attempted to draft an acceptable revision of the
prepared draft. Having examined the report of the reporters, the
standing committee is of the view that there are many issues that

L require careful consideration before approval of a revised'draft
could be recommended.

L. We understand the existing guidelines adopted by the Judicial
Conference to be as follows:

(Here add a summary of the resolution]

LI
17
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Our consideration of this draft identified significant policy
questions that need to be addressed, including the following:

[Here add a summary of the committee's concerns] -7

We recommend that the Judicial Conference not act before
one or more of the committees have carefully considered,

ese matters and presented recommendations to the
Conference.

The commite adopted the relution with one dissent,

The committee voted unanimously to send the redrafted fax guidelines to the
Court Administratio'nand' Case Managemnt Committee.

VNIFORM RULE PROVISIONS

Dean Coquillette presented three proposed common provisions for changes in
each set of federal rules, dealing, with: (1) authority of the Judicial Conference to
promulgate technical and confor'ing mendments in4the rules, (2) uniform local rule
numbering, and (3) authority of alocal court o judge 'to regulate local practice where
there is no controllinglaw. (Agenda Itm II)

Technical Changes ,

Dean Coquillette stated thatthe reporters had met at lunch and had removed
virtually all remaining differences among the advisory committees on the proposed i
uniform rule. E

Professor Resnick stated that the Advisory Committee on Bankruptcy Rules was H
unanimously opposed to the technical change rule because: (1) it is unnecessary, and (2)
there is uncertainty as to exactly what constitutes, a technical change.

The committee voted unanimously to approve in principle the reporters' draft.

Uniform Local Rule Numbering System

Dean Coquillette reported that there was no disagreement on the common rule K
that would require the courts to follow any uniform local rule numbering system
promulgated by the Judicial Conference.

The committee voted unanimously to approve in principle the reporters' draft. [
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Regulation of Local Practice Where There is No Controlling Law

Mr. Perry moved to amend the February 1993 "Asheville Draft" by substituting
the words "the alleged violator has been furnished actual notice of the requirement in a
particular case" in the last line of the draft. The motion was approved by the committee
on a vote of 7-3.

The committee voted unanimously to substitute the word "law" for the word
"statutes."

The committee then approved in principle the proposed uniform rule by a vote of
8-4.

On Mr. Perry's motion, the committee voted 6-5 to add to the uniform rule the
following additional sentence contained in the civil committee's draft: "A local rule
imposing a requirement of form must not be enforced in a manner that causes a party to
lose rights because of a negligent failure to comply with the request."

L Publication of the Uniform Rules

7I The committee discussed whether the uniform rule amendments should be
reviewed again by the respective advisory committees or should be sent out immediately

r- for public comment as part of the next round of proposed amendments to the various
sets of rules. Judge Keeton pointed out that there were no proposed amendments to the
bankruptcy rules to which the uniform rules might be attached.

Judge Easterbrook moved to publish the uniform rule proposals in all five sets of
rules and let the advisory committees review them later, after the public comments had

E been received. The motion was approved unanimously by the committee.

On Judge Easterbrook's motion, the committee voted unanimously to publish the
r uniform rules amendments immediately with a 6-month public comment period.

7 REPORT OF THE ADVISORY COMM rITEE ON APPELLATE RULES
L

Judge Ripple presented the report of the advisory committee, as set forth in his
memorandum of May 28, 1993. (Agenda Item VIII) He stated that the advisory

L committee was presenting two sets of amendments. The first had been published for
public comments and was now being presented by the committee for submission to the
Judicial Conference. The second set of proposals was new, and the advisory committee
was seeking the standing committee's approval to publish them for comments.
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1. Amendments for adoption by the Judicial Conference

Number of copies 7

Judge Ripple stated that the first group of proposed changes in the appellate L
rules (Rules 3, 5, 5.1, 21, 25(e), 26.1, 27, 30, 31, and 35) governed the number of copies
of various documents that counsel must file with the court of appeals. There was no
objection from the members, and the committee agreed to change the word "shall" to
"must in these rules.

The committee further determined to make the change from 'shall" to "must,"
wherever appropriate, throughout all the proposed amendments to the rules, in C
accordance with the convention established by the Style Subcommittee.

Reorganization of F.R.A.P. 48

Judge Ripple pointed out that the proposed change in Rule 48 was purely one of
reorganization and had not been published for public comment. Rule 48, dealing with 7
the scope and title of the rules, would be shifted to become a new Rule 1(c). It would K
also allow the committee to add future rules at the end of the F.R.A.P.

The committee voted unanimously to approve both the reorganization of the rules K
and the action of the advisory committee in not seeking public comment on the matter.

F.R.A_.P. 9

The committee approved the proposed amendments to Rule 9, dealing with 7
release in a criminal case, with a modification suggested by Judge Pointer that the word
"Title" be eliminated on line 62.

Judge Pratt pointed out that the first sentence of Rule 9(a), which imposes
requirements on district judges, belongs in the criminal rules, rather than the appellate
rules. Judge Keeton stated that he was sympathetic to this view, but its implementation 7
would require several other changes in the appellate rules. The committee thereupon
voted to retain the language of Rule 9(a) in the appellate rules.

F.R.A.P. 25(a) L

The proposed rule, which parallels similar revisions in the civil and bankruptcy 7
rules, would prohibit a clerk from refusing to accept for filing any paper solely because it
is not presented in proper form. Judge Pratt and Judge Sloviter expressed concern that
the revised rule could increase paperwork burdens in clerks' offices. Mr. Perry and Mr. L
Sundberg, on the other hand, expressed strong support for the rule, 'stating that lawyers
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L

should not have their papers rejected by clerks, especially where legal rights may be
affected.

fl- Judge Ripple stated that the key issue is whether a decision to reject a pleading
may be made by a clerk or must be made by a judicial officer.

After changing the word "shall" to '!must" on line 22, the committee approved the
L proposed amendments to Rule 25(a) by a vote of 9-2.

7 F.R.A.P. 25(d)

Justice Peterson moved to eliminate lines 33-36 of the proposed amendments to
make them consistent with Rule 25(a). He stated that the language was surplus.

The committee voted unanimously to adopt the motion and approve the rule, as
L modified.

F.R.A.P. 28

Justice Peterson stated that the word "etc." should be deleted from line 35, for it
has no place in the federal rules. Others agreed that it was very poor usage but had not
caused any problems in practice. Moreover, problems might be created if it were
changed at this point.

L. The amendments to Rule 28(a) and (g) were approved unanimously by the
committee without change, other than to substitute "must" for "shall" on line 31.

F.R.A.P. 32

Judge Ripple reported that as a result of the public comments the advisory
committee had made substantial changes in rule 32, dealing with the form of briefs,
appendices, and other papers,

Judge Stotler and Keeton suggested an amendment to line 45, dealing with pro se
parties. Judge Ripple accepted the amendment, which would insert the words "the

L filings of" before the words "pro se parties."

Judge Ripple stated that the advisory committee had struggled with the issue ofL typeface and was disappointed with the lack of comments from the bench and bar. He
recommended that the rule be sent back for further public comment and that the
Administrative Office take special steps to solicit the views of the publishing industry on
the matter.

P
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Judge Easterbrook gave an overview of the pertinent technical aspects of typeface
as it related to length of briefs. He suggested that the committee might publish three
options for consideration of the bench and bar -- the option recommended by a majority
of the advisory committee (Draft No. 1), the option recommended by Judge Jolly and 7
Mr. Munford of the advisory committee (Draft No. 2), and an option specifying a limit
of 100,000 characters in a brief.

Mr. Perry suggested that the easiest and most reliable alternative would be for the
rule to specify a limit of 65 characters per line. He added that the word "be" should be
inserted on line 20 before the word "bound" in Draft No. 2. 1

Judge Easterbrook moved that the committee republish for comment the advisory
committee's Draft No. 2, &, 300 words per page, but with deletion of the reference to
the Administrative Office. He added that the committee note should state that the
committee is contemplating a number of options and is seeking comments as to what is 7
the best method for prescribing brief limits.

The committee approved the motion unanimously and authorized the advisory 7
committee to rewrite the committee note and republish the entire Rule 32 for further L
public comment

F.R.A.P. 33 L

The committee approved the rule, dealing with appeal conferences, after making
the previously agreed upon change of "shall" to '!must" on line 21. L

F.R.A.P. 38
L

Judge Ripple stated that the revised rule requires the court to give notice before
imposing sanctions for frivolous appeals. He noted that there are strong differences of L
opinion among circuit judges on sanctions, and the advisory committee was not
attempting to address the case law on the subject.

Judge Sloviter recommended deletion of the requirement that the court itself
notice the proposed imposition of sanctions. Judge Ripple accepted the
recommendation and agreed to delete the words "from the court" on line 3 of the draft.
Judge Sloviter also recommended inserting the words "a separately filed motion or"
before the word "notice" on line 3. Accordingly, if sanctions are requested in a
separately filed motion, the court need not give notice.

Judge Ripple accepted the recommendation and agreed to prepare appropriate
amendments to the committee note. [

L
7l
L
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F.R.A.P. 40 and 41(a)

Judge Pratt, seconded by Judge Ellis, moved to change the word "however" in line
5 to "but" There ensued a discussion regarding the acceptability of starting a sentence
with the word "however" or the word "but." Following the discussion, the committee
voted 6-5 to reject Judge Pratt's motion.

F.R.A.P. 41(b)

The committee approved without change, other than "shall" to "must" on line 32,
the proposed amendments to Rule 41(b), dealing with stay of the mandate pending a
petition for certiorari to the Supreme Court.

F.R.A.P. 48

K The committee approved without change the proposed new Rule 48, dealing with
masters in the courts of appeal.

2. Rules submitted for public comment

F.R.A.P. 4

Professor Mooney stated that the advisory committee wished to incorporate two
changes in language to conform Rule 4 to the revised language of Bankruptcy Rule
8002. (See later discussion regarding the bankruptcy rules.) On line 17, the committee
would change the word "within" to "no later than," and on line 22, it would delete the

L words "the date of."

Professor Resnick stated that the Advisory Committee on Bankruptcy Rules
L would like to add the words "a notice or" to line 28 of revised Bankruptcy Rule 8002 in

order to conform the bankruptcy rule to line 28 of F.R.A.P. 4(a)(4).

As a result of the above actions, the bankruptcy rule and appellate rule would
have the same language.

L, Judge Sloviter, seconded by Judge Easterbrook, moved to approve for publication
these changes in the appellate and bankruptcy rules. The motion was approved
unanimously by the committee.

F.R.A.P. 8

The committee approved for publication the proposed technical change in Rule
8(c) and noted that a period was missing from the end of the committee note.
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F.R.A.P. 10

The committee approved for publication the proposed amendments to Rule
10(b)(1), which were motivated by the bankruptcy advisory committee and which
conform to the changes being made in F.R.A.P. 4(a)(4).

F.R.A.P. 21 C

Judge Ripple noted that Rule 21, dealing with mandamus, was back before the
standing committee for a second look following a lengthy discussion at the December
1992 meeting of the advisory committee which focused on the issue of how to treat the
district judge whose actions are being questioned. -

Justice Peterson suggested that on line 9 the words "an information copy to the
trial judge" be substituted for "an information copy to the clerk of the trial court for the
information of the trial judge." Judge Ripple accepted the suggestion. On line 44, the
word "shall" was changed to "muff"

F__.A.P. 25 El
The committee approved for publication without change the proposed

amendments to Rule 25, dealing with filing and service. L

F.R.A.P. 32. 35. and 41

The proposed amendments in these three rules address the issue of whether a
suggestion for rehearing in banc should be treated like a petition for a panel rehearing. K
They would suspend the final judgment and extend the period for filing a petition for
certiorari. It was later determined not to publish the proposed amendments to Rules
35 and 41. K

Judge Easterbrook recommended changing the word "should" to "may" on line S
of Rule 35. Judge Ripple accepted the recommendation. L

F.R.A.P. 47 and 49

These rules were considered by the committee during the discussion on uniform
rule provisions. ?

The committee then approved for publication all the rules in Part D of the
advisory committee's report, as amended.

KJ
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

L Judge Leavy and Professor Resnick presented the report of the advisory
committee, as set forth in Judge Leavy's memoranda of May 7, 1993 and May 10, 1993.
(Agenda Item V) They recommended that the standing committee approve the

L proposed amendments to Rule 8002(b), dealing with the time for filing a notice of
appeal, and a related amendments to Rule 8006, dealing with the record and issues on

fl appeal.

Justice Peterson recommended that the committee note to Rule 8002 be clarified
on page 6, line 36, by adding after the word "party" the words "who has previously filed a
notice of appeal." Judge Leavy accepted the recommendation.

Professor Resnick stated that Rule 8002(b) is designed to conform with Federal
Rule of Appellate Procedure 4(a)(4) and mirrors its language exactly. He added,
however, that a stylistic change had been suggested for Rule 8002(b) to insert the words

F "the date of' on line 3 before the words "entry of the order." If so amended, the rule
would read, "the time for appeal . . runs from the date of entry of the order."

The members and reporters discussed whether the words "the date of' should be
used in Rule 8002 or anywhere else in the rules. They agreed that whatever usage is
selected must result in a consistent convention throughout the rules. Professor Resnick

l j pointed out that the Civil Rules do not use "date of." Accordingly, he agreed not to add
these words on line 3 of the draft At Judge Keeton's suggestion, Professor Resnick
further agreed, for the sake of consistency, to eliminate the words "the date of" on line

L 23 of the draft.

Judge Pointer suggested that on lines 13-14 the rule should substitute the words
"no later than 10 days" for the words "within 10 days." Professor Resnick pointed out
that the language of the bankruptcy rulne was taken directly from F.R.A.P. 4(a)(4)(f).
Judge Keeton suggested that the bankruptcy rule should be changed to 'no later than,"

L since it is preferable usage, even though it would not be consistent with the language of
the appellate rule. (See earlier discussion regarding the appellate rules.)

Professor Resnick noted that there was an important difference between
Bankruptcy Rule 8002 and F.R.A.P. Rule 4. The bankruptcy rule specifies that the time
for filing a notice of appeal is extended when certain motions are timely filed. while the
appellate rule extends the time if these motions are timely served. He emphasized that
there is a special need for certainty and speed in bankruptcy. The Advisory Committee
on Bankruptcy Rules therefore recommended that filing, rather than service, be used as
the trigger date for extending the time for a notice to appeal. Filing is preferable
because it is dispositive and easy for parties to determine from the court's docket.
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Professor Resnick stated that the advisory committee believes that the most
appropriate way to achieve consistency in this matter would be to amend FedLR.Civ.P.
50, 52, and •9 to prescribe filing, rather than service, as the jurisdictional trigger. Since
the bankruptcy rules incorporate Rules 52 and 59 by reference, there would be no need
to change the bankruptcy rules. L

During the discussion that followed, the members agreed that there should be
consistency throughout the rules and that "filed" was preferable both to "served" and to L
served and filed." Professor Resnick agreed to add, a sentence to the committee note to

Rule 8002,regarding the requirement of filing. He later presented thelfollowing
additional sentence which was approved by the committee:

The reason for providing that the motion extends the time to 7
appeal only if it is filed within the 10-day period is to enable
the court and the parties in interest to determine solely from
the court records w"ether the time to appeal has been 7
extended by a motion for relieve underRule 9024.

The committee voted unanimously to approve and send to the Judicial Conference
the proposed amendments to Bankruptcy Rules 8002(b) and 8006, and the
accompanying committee notes, as modified above.

Professor Resnick also pointed out that the advisory committee had voted K
unanimously against the proposed unif rm rule that would allow the Judicial Conference
to make technical amendments to the Federal Rules of Bankruptcy Procedure without
sending them to the Supreme Court and the Congress. (New Rule 9037)

The proposed amendments to Rules 8010, 9029 and 9037 were considered by the
committee during the discussion ,on uiform rule provisions.

REPORT-OF THE ADVISORY CMM TE ON CIVIL RULES

Judge Pointer presented the report of the advisory committee, as set forth in his K
memorandum of May 17, 1993. (Agenda Item XI) He recommended that the standing
committee approve for public comment amendments to Rules 26(c), 43(a), 50(c)(2),
52(b), 59(b)-(e), 83, and 84.

Judge Pointer reported that the advisory co mi='ttee was not seeking approval of 7
the proposed amendments to Rule 23 at this tine.,,L

Li
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7
L Fed.R.Civ.P. 26(c)

Judge Pointer corrected a typo on line 31 and deleted the words "by the court."

The committee voted 8-2 to approve for publication amendments to Rule 26(c),
dealing with protective orders. It also agreed to defer to its advisory committee the date
of publication.

Fed.R.Civ.P. 43

The amendments to the rule, authorizing testimony in open court by
contemporaneous transmission from a different location, were approved unanimously for
publication without change.

Fed.R.Civ.P. 50. 51. and 59

The amendments to the three rules would make uniform the time for making a
post-trial motion. Judge Pointer pointed out that the advisory committee draft specified
that a timely motion must be both "served and filed. " But in light of the committee's
discussion earlier in the meeting regarding the appellate and bankruptcy rules, the
advisory committee would substitute "filed" for "served and filed." He added that the

L committee notes would be modified and would highlight the fact that the rules elsewhere
require that papers that are filed must also be served.

Judge Pointer stated that it would also be necessary to make a change in Rule
50(b) from "service and filing" to "filing." Moreover, the advisory committee would
proceed to examine the body of civil rules generally to see whether further conforming
amendments would be necessary. Any further changes could be included in the same
package for publication.

Judge Pointer agreed to delete the dash on line 14 and the word "even" on line

15, regarding Rule 59(d).
L

The committee voted unanimously to approve publication of the amendments to
Rules 50(b), 50(c), 52, and 59.

Fed.R.Civ.P. 83 and 84

The rules were considered by the committee during the discussions of uniform
rule provisions.

Judge Pointer pointed out some differences in language between the provisions of
Rule 83 and 84 and provisions of the other uniform rules discussed above.
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The committee voted unanimously to authorize publication of the proposed
amendments to Rules 83 and 84.

Timing of Publication

Judge Pointer expressed concern over the timing of publishing the proposed
amendments to the civil rules. He stated that the advisory committee preferred not to
publish any additional amendments as long as extensive and controversial amendments
were still pending before the Congress. In addition, the amendments before the
Congress include changes to Rule 50 and 52, which are now the subject of further L
amendments.

Judge Keeton moved to authorize all the advisory committees to publish their I
respective proposed amendments as they see fit. They might determine to publish them
early, or include them in a package with other rules for publication after January 1,
1994. His motionwas approved without objection. Li

REPORT OF THE ADVISORY COMMITrEE ON CRIMINAL RULES UK

Judge Hodges presented the report of the advisory committee, as set forth in his
memorandum of May' 14, 1993. I(Agenda Item VI) He stated that the advisory
committee was presenting two ,sets of amendments. The first had been published for
public comments and was now being presented by the committee for submission to the
Judicial Conference. The second set of proposals was new, and the advisory committee
was seeking the'lptan`ming lcomittee's approval to publish them for comments.

L Am! endmients for6#option by the Judicial Conference

Fed.R.Crim.P. 16 ,LJ

Judge Hodges stated that the comments received from the public had been ,
favorable to the proposed amendments to Rule 16(a)(1)(A), but some commentators
had complained that the revisions to Rule 16 simply did not go far enough in permitting
discovery in criminal cases.

The committee approved the amendments to Rule 16 without change. ')

Fed.R.Crim.P. 29 H
The committee approved the amendments to the rule, which would allow a

district judge to reserve judgment on a motion for judgment of acquittal. K

I

Al
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L Fed.R.Crim.P. 32

Judge Hodges reported that the advisory committee had received a substantial
L number of comments on the proposed amendments Ito Rule 32 and had given careful

consideration to a letter submitted by the chairman of the Criminal Law Committee
opposing a number of provisions in the proposed amendments. He stated that the
advisory committee had made several changes in the rules as a result of the letter, but
had rejected some of its suggestions.

resul Judge Hodges summarized each of the advisory committee's changes made as a
result of the public comments, as set forth at pages 24 of his memorandum of May 14,

1993. Most significantly, the advisory committee had agreed to eliminate the 70-day
L time limit between a finding of guilt and the imposition of sentence. This action was

taken largely to accommodate the concerns of probation officers, who had complained
that the proposed period is too restrictive for their offices. Accordingly, the advisory
committee revised the rule after the plblic comment period to specify simply that
sentence should be imposed "without unnecessary delay."

Judge Hodges pointed out that the Criminal Law Committee and other
commentators had objected to the new presumption that a probation office's
recommendations on sentencing must be disclosed, unless the court orders otherwise.
They urged reversal of the presumption, so that sentencing recommendations must be
withheld unless the court orders otherwise. The advisory committee, rejected the
recommendation.

Mr. Pauley reported that the Government had no objection to the committee's
proposed presumption in favor of disclosure since the recommendations of the probation
office are limited by the reality of the sentencing guidelines.

Judge Pointer pointed out that the word withhold" on line 99 was unclear. Judge
Sloviter and Judge Keeton recommended that the sentence beginning on line 95 be
amended to read: "The court may, by local rule or in individual cases, direct the

L probation officer not to disclose the probation officer's recommendation, if any, on the
sentence." Judge Pratt moved -the change, and it was approved by the committee without
objection.,

Judge Bertelsman stated that the meeting of the probation officer with counsel is
essential, since it can avert sentencing problems and lengthy sentencing hearings. He
suggested that the rule have more teeth and moved that it should specify on line 110
that "the court may order" the defendant and counsel to meet with the probation
officer. The motion died for lack of a second.
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Judge Hodges accepted Judge Keeton's suggested improvements for pages 35-36 L
of the committee note. As modified during committee discussion, the revised language
reads as follows: p

Under that new provision (changing former subdivision
(c)(3)(A), the court has the discretion (in an individual case
or in, accordance with a local rule) to direct the probation
officer to withhold any final recommendation concerning the
sentence. Otherwise, the recommendation, if any, is subject b
to disclosure.

Mr. Gamer and Professor Cooperfrecommended that the words 'advanced orcontinued" on line 7 be changed t"ortened o lengthened," since technically one does i
not "continue" a time limit, Judge Hdges accepted the change.,

Victim Allocution-TT[o i L)

Mr. Pauley reported that the Department of Justice supported the careful efforts 1
of the advisory committee in redraftipg Ruy~e 32. He pointed out, however, that approval
of the rule might be jeopardized beciulse the Congress was likely to enact a limited right
of victim allocution in the pending Violene Against Women A e legislation would
give victims of violent crimes and sex offenes ght to address the ucoprt. It had
been drafted by the Department of ,Juie ad apprved unanimously by the Senate
Judiciary Committee.

Mr. Pauley asserted that the committee's rewrite of Rule 32 could, in effect,
repeal a future act of the Congress that would be enacted before the effective date for
the final rules amendments. This might not be an appropriate action for the rules
committee to take. Therefore, the Judicial Conference and the Supreme Court should
be alerted to this serious political problem.

Mr. Pauley also enunciated the merits of victim allocution and stated that victims
feel slighted in the criminal justice system. Moreover, the personal appearance of a C
victim may influence the judge in sentencing. Accordingly, he proposed that the
committee add a right of victim allocution to Rule 32. He suggested that the best fit
would be between lines 194 and 195.

Judge Hodges reported that the advisory committee had considered the matter
fully at its last meeting and had decided to adhere to its consistent position against l
mandating any victim allocution in the rule. The committee's views were articulated in
the last paragraph of the committee note to Rule 32. V
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Several of the members stated that it would be a mistake to anticipate what the
Congress would do with the pending legislation and recommended that committee action
await final action by the Congress. The committee also discussed: (1) whether a victim

L allocution provision would necessarily invoke matters of substance, rather than
procedure, and (2) whether it should be enacted by statute, rather than by rule. Mr.
Wilson and Mr. Perry added that they believed in the right of victim allocution, but
agreed that the committee should not mandate it in the rule at this time.

Judge Keeton and Judge Hodges stated that victim allocution was an important
LS and sensitive issue and the committee's position should be communicated explicitly to

both the Judicial Conference and the Supreme Court.

Mr. Pauley moved to include a right of victim allocution in Rule 32, based on the
merits of the issue, with politics as a lesser consideration. The motion failed by a vote
of 2-9.

l

r Judge Sloviter, seconded by Professor Baker, moved to delete all but the first
sentence of the last paragraph of the committee note. The motion carried by a vote of
7-4. Mr. Wilson moved to delete the entire paragraph, but the motion failed for lack of
a second.

Fed.R.Crim.P. 40

The committee approved without change the proposed amendment to Rule 40,
K clarifying the authority of a magistrate judge to set conditions of release in cases where a

probationer or supervised releasee is arrested in a district other than the one having
jurisdiction.

Judge Keeton called for the vote on approving the entire package of criminal
rules amendments and sending them to the Judicial Conference. The vote was
unanimous to approve the package.

lK 2. Rules submitted for public comment

Fed.R.Crim.P. 5

The committee approved for publication the advisory committee's proposed
amendments that would carve out an exception to Rule 5's procedural requirements for

L Unlawful Flight to Avoid Prosecution cases. Judge Hodges accepted Mr. Garner's
suggestion that on lines 5-6 the words "in the event that" be changed to the word "it"

L
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Fed.R.Crim.P. 10 V

The committee approved for publication the proposed amendments to Rule 10.
They would authorize video teleconferencing if the defendant waives the right to be
arraigned in open court.

Mr. Wilson moved to eliminate the word "technology" from line 11 of the rule. L
The motion was approved with one dissent.

Fed.R.Crim.P. 43 7
Judge Pointer suggested that there was no parallelism in the structure of the five

subdivisions of Rule 43(c) and that there were several inconsistencies in the rule. In K
light of Judge Pointer's suggestion, Judge Hodges subsequently prepared and circulated
a revised draft of Rule 43(c). K

The committee thereupon approved the following language proposed by Judge
Hodges: 7

(c) PRESENCE NOT REQUIRED. A defendant need not be present:

(1) when represented by counsel and the defendant is an L

organization, as defined in 18 U.S.C. § 18;
(2) when the offense is punishable by fine or by
imprisonment for not more than one year or both, the court,
with the written consent of the defendant, may permit
arraignment, plea, trial, and imposition of sentence in the I
defendant's absence;
(3) when the proceeding involves only a conference or
hearing upon a question of law;
(4) when the proceeding is a pretrial session in which the
defendant can participate through video teleconferencing and
waives the right to be present in court; or L
(5) when the proceeding involves a correction of sentence
under Rule 35. K

Fed.R.Crim.P. 53

The amended rule, which would allow photographs and broadcasting in the
courtroom under guidelines of the Judicial Conference, was approved unanimously by
the committee without change.

The committee voted unanimously to approve for publication the proposed
amendments to Rules 5, 10, 43, and 53, as modified.
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REPORT OF THE ADVISORY COMMITIEE ON THE RULES OF EVIDENCE

Judge Winterreported that the new advisory committee had recast the proposed
Rule 412 that it had inherited as its first order of business. The committee's redraft was
set forth in a draft dated May 24, 1993. (Agenda Item VII) He summarized the
provisions of the draf and offered some stylistic improvements as oral amendments to
the advisory committees report.

Judge Leavy peinted out that the amended Rule 412, as drafted, would cause
problems for a prosecutor who tries to introduce evidence of prior sexual acts by the
defendant with the victim, such as in a case of multiple child molestation. The evidence
of prior acts would be offered to prove that the defendant had engaged in prior sexual
misconduct with the victim.

The committee discussed this problem, and the members suggested a number of
refinerents in the rule. It was agreed that Judge Winter, and Dean Berger would take
these suggestions into account and prepare a revised draft of the rule for consideration
by the committee later in the meeting.

Judge Winter subsequently circulated a new draft of Rule 412, which formed the
basis of the committee's further deliberations.

Judge Pratt moved to eliminate from (b)(2) of the redraft the words "evidence"
through "victim," but the motion died for lack of a second.

Judge Pratt suggested that the words "an alleged victim's" be inserted before the
word "reputation" on line 37. Judge Winter accepted the change.

Professor Schlueter recommended that in line 1 the rule should be revised to
begin with the following words: "The following evidence is not admissible." He
suggested that the same formulation should also appear on lines 14-15, i e "the
following evidence is admissible." Judge Winter accepted the changes.

Judge Winter also agreed: (1) to take out the reference to Rule 404(b) on line
27, (2) to relocate the word "alleged" in the heading of the rule from before the word
"Sexual" to before the word "Victim's," (3) to change the word "authorize" to "require" on
line 49, and (4) to change punctuation on lines 26 and 52.

Judge Stotler moved approval of the rule, as revised. The committee thereupon
voted unanimously to approve Judge Winter's revised draft and submit it to the Judicial
Conference.

V~
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REPORT OF THE SUBCOMMITTEE ON LONG RANGE PLANNING

Professor Baker presented the report of 'the subcommittee. (Agenda Item IX)

The committee approved the recommendations in the subcommittee's report:

1. That the new Advisory Committee on the Rules of Evidence'
review the Report of the Carnegie Commission on Science, 1
Technology;,and Government, Science and Technology in
Judicial Decision Making -- Creating Opportunities and'
Meeting Challenges (March 1993) and report back with "
recommendations for'rules, or procedures, if appropriate.
Additionally, that the Advisory Committee suggest how the
Standing Committee, in turn, might respond to the, Carnegie C
Commission Report more generally within the context of' the LRommittee structure of'te Judicial"Conference.,,'

2. That the Advisory Committee on the rules of Evidence' 7
coordinate a joint effort among the, various Advisory
Committees to study Edge Keeton's concept f "Rules of
Trial Management." ! L'

3. That the subcommittee be authorized to undertake a thorough F
evaluation of the federal court rulemaking procedures that will LJ
include: (1) a descriptive narrative 'of existing procedures; (2) a
summary of the extant criticisms of the existing procedures; and (3)
an assessment of the existing procedures and the criticisms, with
recommendations how federal court rulemaking might be improved.

1 Judge Keeton mentioned that some criticism had been voiced during the June 16,
1993 oversight hearings regarding the role of the Supreme Court and the degree of judge
control of the rulemaking process. ' ]

Judge Keeton pointed out that the committee needed to respond to the Judicial
Conference's Long Range Planning Committee on the issues of: (1) capping the size of
the article III bench, and (2) the appropriate mission of the federal courts. There was a
consensus among the members that the institutional expertise of the rules committees 7
was generally limited to rulemaking. Accordingly, while the members as individuals X
could surely voice their own views on these two important issues, the rules committees
were simply not in a position to take an institutional position on the issues submitted by
the Long Range Planning Committee.
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L Judge Sloviter moved that the committee take no position as a committee on the
issue of capping the size of the article III judiciary. The committee approved the motion
with one dissent.

Judge Keeton stated that he had prepared the following draft response, which he
proposed to send to the Long Range Planning Committee:

The Standing Committee on Rules of Practice and Procedure has
considered whether a cap or limitation on the number of Article m judges
would have substantial effects on the rules enabling Act process or the
content of the federal rules that ought to be taken into account in
formulating a Judicial Conference position regarding the size of the

L judiciary. It is the sense of this Committee that the answer is no.

Many of the specific proposals for amendment of federal rules
recommended in recent years and now under consideration'respond to the
growing numbers and complexity of cases and the growing burden on
individual judges at both the trial and appellate levels. Thus, the scope of
the jurisdiction and the extent of the workload of courts'do bear upon the
work of this Committee. It is the view of the Committee, however, that
rules of procedure can be adapted to needs and that decisions on more
fundamental questions about the future of the federal judiciary should not
be driven by concerns about procedural rules and rulemaking.

With respect to the more fundamental question, the views of
individual members of this Committeeivary widely and, we believe, are not
in any way materially different from the differences among federal judges
generally. Many of us have expressed our views to 'your Committee
individually. In these circumstances, we conclude that we should not take

LI a position on this matter as a committee.

MISSION AND PROCEDURES OF THE RULES COMMlITEES

The standing committee members and the chairs of the advisory committees
engaged in an extended discussion of the role and procedures of the rules committees.

Judge Ripple expressed concern that: (1) the Department of Justice
representatives had injected partisanship into the rules deliberations and tended to
represent their client, rather than the rulemaking process, (2) the terms of rules
committee members was too short, resulting in a loss of institutional memory to the

committees, and (3) the membership of the committees may not be sufficiently
representative of the legal community.

L
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Judge Sloviter suggested reconsideration of the role of the liaison members of the
standing committee to the advisory committees.

Several members voiced the view that the standing committee generally spent too K
much time at itsmeetings on redrafting the language of proposed rules amendments
submitted by the'advisoy committees. One member asserted that the committee should
spend less time on "minutiae" and more on policy issues.

Some members suggested that the standing committee should become more
involved in improving the substance and language of proposed amendments before the U
committee meeting. They could' communicate Heir concerns to the reporter and chair
of the appropriate advisory committee. -In this way they could mutually resolve any 7
problems by letter or telephone and avoid, taldng time on these matters at the standing L.J
committee meeting.

Judge Keeton made four general observations:

1. The standing committee, which now operates largely in a reactive mode, K
should be more pro-active.

2. The committees should engage in more short-term and long-range
planning.

3. It is difficult to separate substance from style. Thus, drafting in a large -

group can be beneficial 'since it provides a wider range of viewpoints and
ultimately produces a better product.

4. The, committees need to establish new time schedules for considering
proposed amendments to the rules.

Several members suggested rethinking the length of time required for public
comment on proposed amendments mian effort to expedite the rules process.

Judge Winter asserted that the rapid rotation of members of Judicial Conference L
committees was a serious problem. Several other members agreed with him.,

Several members stated that there are simply too many changes and too frequent
changes in the rules. [2

LJ

REPORT OF THE STYLE SUBCOMMITTEE g7

Judge Pratt reported that the Advisory Committee on Civil Rules had completed
its review of the work of the Style Subcommittee. The civil rules amendments, thus, are
back before the Style Subcommittee for further action. He further reported that Mr. E
Garner might soon have ready the redraft of the appellate rules. After completion of
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the appellate rules, the subcommittee will turn its attention to the criminal rules, then
the bankruptcy rules, and maybe the evidence rules.

Professor Wright stated that intense efforts have been devoted to style revision
and that many thanks are due to Judge Pratt and to everyone else who had worked so
hard on the project

Judge Pointer suggested that the public comment period for the style revisions to
the civil rules should be nine months or a year.

Judge Keeton asked the Administrative Office to send copies of the style revisions
to all members of the civil advisory committee in time for consideration at their next
meeting in October.

THANKS TO RETIRING COMMITTEE CHAIRS

The committee extended its profound gratitude to Judges Keeton, Ripple,
Hodges, Pointer, and Leavy for their enormous contributions to the rules process as
committee chairmen during the last three years, as committee members for additional
years, and in other capacities in support of the rules program.

THANKS TO THE STAFF

Judge Keeton thanked the staff for their "hard work and exceptional competence."

NEXT MEETING

The committee voted to hold its next meeting in Arizona on June 13-15, 1994.
The staff was asked to make appropriate arrangements.

Respectfully submitted,

Peter G. McCabe
Secretary
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Tucson, Arizona

7 Of THje January 12-15, 1994L/

L. RALPH MECHAM ADMNIS I CE OF THEL. RALPH MECHAE UNI T s TS 
JOHN K. RABIEJ

7 DIRECTO 
e 

CHIEF, RULES COMMITTEEL CLARENCE A. LEE. JR. WCSHINGON, D. 20544 
SUPPORT OFFICEASSOCIATE DIRECTOR

L 
December 14, 1993

MEMORANDUM TO MEMBERS OF THE STANDING COMMITTEE
SUBJECT: Agenda Item Regarding Recent Amendments

L Congress failed to take action before adjournment to rejector modify any rule amendment that was approved by the Supreme7 Court on April 22, 1993. All the amendments became effective onDecember 1, 1993. The courts received timely notification ofthe amendments and received an analysis of the amendments to ther civil rules prepared by Judge Patrick E. Higginbotham and DeanEdward H. Cooper. The analysis has been well received andverbatim copies have appeared in various local and national legalperiodicals.

The attached memorandum of November 29, 1993, brieflyrecounts Congressional action affecting the rules, including therules of evidence. Two articles are also included that describethe last minute Congressional activity and forecast thepossibility of future legislation affecting the recentlyeffective civil rule amendments.
Copies of H.R. 2814, the "Civil Rules Amendments Act of1993," and amendments to the Federal Rules of Evidence containedin the Senate passed Crime Bill are attached. Neither bill wasL. passed by both Houses of Congress before adjournment.Correspondence from Judge Stotler advising key members of'Congress of the status and views of the Rules Committeesregarding legislation affecting the rules is also included foryour information.

John K. Rabiej
Attachments

A TRADITIN OF SERVICE ToTEe E
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'F L. RALPH MECHAM ADMINISR IE ICE O THEL DIRBCIR UNITED STATES COURTSJAMES E. MACKUN, JR.
DEPUTYDIRECTR 

WASHINGTON, D.C. 20544

a 

November 29, 1993
MEMORANDUM TO JUDGE ALICEMARIE H. STOTLER
SUBJECT: Report on the 103d Congress

L am writing to report on the legislative actions regardingthe Civil, Criminal, and Evidence Rules completed in the firstsession of the 103d Congress.

The Senate did not pass H.R. 2814, the "Civil RulesAmendments Act of 1993." The courts have been advised that allthe rules amendments approved by the Supreme Court on April 22,1993, will be effective on December 1, 1993.
The Senate passed S. 1607, the "Violent Crime Control andLaw Enforcement Act of 1993." A major part of the omnibus billconsisted of the Violence Against Women Act. The House did notpass the omnibus crime bill before adjourning. But it did passH.R. 1133, its version of the Violence Against Women Act.
The Senate-passed Violence Against Women Act, which was inthe omnibus crime bill, contained many provisions affecting thefederal rules. As you know, we have been in close contact withthe staff of the Senate and House and have advised them of theRules Committees' positions on many occasions in writing and bytelephone. We are pleased to report to you that no provisionpertaining to the rules was included in th e- se eAgainst Women Act. House-Senate conferences are likely to beheld on the two bills next year.

During the House consideration of the proposed amendment toCriminal Rule 32 on victim allocution, Congressman Schumer agreedto delete the provision from the Violence Against Women Act, butstated that his Subcommittee on Crime would hold a hearing on itnext year. Congressman Hughes also stated that he expects tohold a hearing on the provision. We have communicated theposition of the Standing Rules Committee on this issue, i.e.Oppose a general amendment of Rule 32, but would defer toCongress if it wishes to provide for allocution for certain typesof offenses by enacting title 18 provisions.

The following rules amendments were proposed in the Senate-passed Violence Against Women Act, but rejected by the House.They may be considered in the next session of Congress. Each ofthese proposals has been addressed in letters submitted by us on
A TRADITION OF SERVICE TO THE FEDERAL JUUDICIARI



Report on the 103d Congress 
2

behalf of the Rules Committees 
to members of Congress. 

The

Senate-passed crime 
bill:

(1) Amends Criminal Rule 24(b) 
to equalize the number of

peremptory challenges 
to juror selections in 

felonies;

(2) Amends Criminal Rule-32 
to require allocution at

sentencing proceedings 
of victims of sexual 

offenses;

(3) Amends Evidence Rule 412 
and adds new Evidence Rules

412A and 412B;

(4) Prescribes three new Evidence 
Rules.(Evidence Rules

413-415) that would permit 
the introduction of evidence

of past actions of a defendant 
charged with child .

molestation or a sexual abuse 
offense to prove that the 

L

defendant acted in conformity 
with them;

(5) -Adds another new Evidence 
Rule 413 prohibiting

introduction of a victim's 
clothing to show that the 

L

victim provoked the offense;

(6) Adds another new Evidence 
Rule 414 prohibiting

introduction of evidence 
to show victim's provocation

ina'a sexual abuse case;,

(7) Requires the Judicial 
Conference to recommend

amendments to Evidence Rule 
404 after six-months; and

(8) Requires the Judicial Conference 
to study and make

recommendations in six months 
on the advisability of

prescribing federal rules 
governing the code lof 

conduct

dof attorneys practicing 
in the federal courts.. 

.

The action of the House 
in passing its version 

of the

Violence Against Women 
Act is a hopeful sign that 

its position

will be maintained in 
conference. We will continue to monitor

developmentts-cosely and 
advise you immediately of 

any action

A future attempt, if any, to modify the amendments 
to Civil X

Rule 26 0would require that 
new legislation be introduced 

in the

next session of Congress. 
If a bill is'introduced, 

subcommittee

and committee hearings 
would be scheduled and 

held in both the,

House and Senate. Hopefully by that time,- 
the courts and the bar

would have acquired sufficient 
experience with the amended 

rule

to dispel any concerns with it. 
-

John K. Rabiej

cc: Advisory Committee Chairs-and 
Reporters



ii

fIt

.k



44 F F

F' F I

F 'F

C;;

F ¶
F �F�1

'p

F; ' F

¶1
F F



l Copyright 1993 The Bureau of National Affairs, Inc.Daily Report For Executives

I November 26,1993, Friday

1993 DER 226 d21

HEADLINE: Federal Courts, EFFORTS TO AMEND DISCOVERY BILLL BREAK DOWN AS -DEADLINE
APPROACHES

L. BODY:
Any hope that controversial amendments to the federal civil discoveryrules will not take effect as scheduled Dec. 1, died when the Senate recessedL~ Nov. 24 without approving legislation which would have rescinded some ofthe new provisions.

As the dust settles on this legislative session, the reasons for Congress'inability to take action to stop the rules' implementation are becomingclearer.

Although the House of Representatives passed HR 2814, the Civil RulesAyAmendment Act of 1993, which would have rescinded the voluntarydisclosure provisions of proposed Fed.R.Civ.P. 26(a)(1), the bill never reachedthe Senate floor. If both houses fail to pass the bill before Dec. 1, theamendments to Rule 26 and to other civil procedure rules will go into effectautomatically.

According to a spokesperson for Sen. Charles Grassley (R-lowa), the billfailed to be introduced for a Senate vote because no agreement could beC reached on two issues, both raised in the final days before recess: whether acap placed on the number of depositions and interrogatories by proposedamendments to Rules 30, 31, and 33 should be retained, and whether toextend for another six months the time Congress has to act on the proposedrule amendments.

* Grassley agreed to increasing the number of depositions and interrogatoriesL permitted, but unexpected, last-minute opposition was voiced by Sen.Howard Metzenbaum (D-Ohio), who was moved by concerns expressed bycivil rights litigants and public interest groups that opposed any limitationson the discovery. Metzenbaum proposed legislation which would haveextended for six months the deadline for Congressional action. Grassley didnot support a proposed six-month extension for congressional action.



Voluntary Disclosure

The proposed amendment to Fed.R. Civ.P. 26(a)(1) would require parties to

disclose, without waiting for a discovery request, the names and addresses of

all persons with discoverable information "relevant to disputed facts alleged

with particularity in the pleadings." Proposed amendments to other discovery

rules would limit depositions to 10 per side and interrogatories to 25

questions.

Rule 26(a)(1), as proposed, engendered widespread criticism. In response to

concerns raised by a spectrum of interests, the House of Representatives

passed HR 2814, which would have scrapped the voluntary disclosure

provision. 17,

The House bill, however, did not change the presumptive limits on _L

depositions and interrogatories as set forth in proposed amendments to

Fed.R.Civ.P. 30,31, and 33.

Grassley's Position

The Senate held a hearing on the proposed amendments to the civil rules L

on July 28, but did not introduce a bill of its own; the House bill was thought

to be non-controversial and would pass in the Senate, according to Grassley's

office. But on Nov. 19-just days before the Senate was scheduled to

recess-Sen. Howell Heflin (D-Ala), chairman of the subcommittee on Courts 7

and Administrative Procedure of the Senate Judiciary Committee, floated, for |

the first time, a proposal to amend HR 2814 by deleting entirely the caps on

interrogatories and depositions. 
Ax
L

Grassley rejected the idea of completely eliminating the caps. On Nov. 20,

Heflin offered another proposal: the number of depositions permitted by the

rules would be doubled-to 20 per side-and the number of interrogatories V

allowed would be raised from 25 to 35.

Grassley felt that deleting the mandatory disclosure provisions of Rule

26(a)(1) enjoyed broad support. He did not want to "hold hostage" the

rescission of Rule 26(a)(1), and agreed, "with some reluctance" to raising the

limits in Rules 30, 31, and 33 in order to ensure the passage of HR 2814, a L

Grassley aide said.

Later Nov. 20, Grassley told Heflin and Sen. Joseph Biden (D-Del), chairman

of the Senate Judiciary Committee, that he was agreeable to an increase in the

caps. But late that afternoon, he learned that Metzenbaum would only

support a bill in which there were no caps on the number of depositions and

interrogatories allowed.



On Nov. 22, lobbyists suggested deferring the effective date of the proposedamendments to the civil rules for- six months. That delay, according toGrassley's spokesperson, was not acceptable, and in any event it became amoot point: The House of Representatives went out of session for the rest of
the year. The only realistic scehafio for t e passage of HR 2814 would haveI required the Senate to approve the bill as passed by the House. That did nothappen before the Senate adjourned on-Nov -24.L Metzenbaum's Concerns

A member of Metzenbaum's staff told BNA that the senator's concernstemmed-from the Iaxck of debate i& tlhe'eSenAte6 ther'I provisions of HR2814. Because the bill never went through the committee process in theI L Senate, the staffer explained, the views of those opposing the limitations on
deposition and interrogatories were never fully aired.

Groups representing civil rights litigants-among them, the Legal Defenseand Education Fund of the NAACP, the ACLU, and the Woman's LegalDefense Fund-told Metzenbam-zi that-they-were opposed to any limitationson interrogatories and depositi-bns. Thise groups wanted an opportunity to beheard by the SeNate before any legislationh- was voted on, according tog ~~Metzenbaum's staffer.

To allow those views to be aired, the staffer explained, Metzenbaumproposed introducing legislation which-- would extend the time Congress hadto act on the proposed amendments to the 'federal rules. An additional sixmonths, Metzenbaum believed, -would enable those groups to express theirr views for the Senate's consideration.
L t

According to Metzenbaurn's staff person, the failure to pass HR 2814 meansthat all groups dissatisfied with the changes proposed by the amendments tothe civil rules may have a chance to revisit the issue. The rules willautomatically take effect on Dec. 1, but, the staffer said, it is possible thatchange will be implemented either through-the legislative process or byworking in conjunction with the Rules Committee of the JudicialConference.

Er



Monday, December 6, 1993 
THE NATIONAL LAW JOURNAL.

Bill to Stop Change Dies

New Discovery Rules, Take Effect

___________________________ of discovery devices in civil litiga- tese Jr. of the Washington. D.C.. of-

BY RANDALL SAMBORN ~~to. fice~ of Chicago's Kirkland & Ellis, a

N-1,n~ L.'- J-1r~~ Slit Rq-o~~ Virtually assured of enactment for spokesman for Lawyers for Civil Jus-

________________________ moths, the ill was hreatened with tice, a defense bacosrun

m andat ry-di clo- morth s Freel asta 
c n ori m

at wold elm- afilibuster and died in the shadow of But the bill's co-sponsor. Rep. Wil-

A BiLL IN Congress tha wudem- congressional approval of, both the liam J1. 'Hughes, D-N.J. was more

Inate the radical madtr-dslsNot mrican Fe Trade Agree- pessimistic. "I can't -begin-to tellyo

sure provision from amended federal met and crime legislation-.The pas- how disappointed I am'," said r

- -~~~~~~~~~ ~~court rules talking effect Dec. 1 died sage of the Brady Bill ended the slim Hughes. chairman of the House Judi-

unexpectedly in the Senate just be hopes of proponents that a Post- ciary Subcommittee on Intellectual7

fore the Thanksgiving break- Thanksgiving session would provide Pro~perty, and 'Court Administreation.

Supporters of the House-approved a final chance for action on manda- - O'ce~the rules go ihto effcthe r'

measue blaed 1th-hor presure tory disclosure before thet-amended always the possibility, but it's not

mefrom planifs'ad ciilh u prighslaw- Federal Rules of Civil Procedure be- likely, that we would make any chan-

yrwho - although aligned with coelai ydealtgs

ther dees ba-gis mnaoy " think that there are real good The bill,'the Civil Rules Amend-

dslsure - also sought to raise or prospects for fxiqig the prob~lemin- ment Act of 1993, HtJU 814,4 would de-

remove pending cape on the numer the next session,." said Alfred W. C&r- C *ufn~e4 on page 401

Bid to Lim-it Mandator icoueRl al
Contflt~e~ fom PO~ ~l er. Rule26(a) 1), Intandemwith pesumptve limts of10 depositions discovery also should be stricken to

Cletned th fuomtc page Jicoery yis- Rule6anoteRue2priins 
and 25 interrogatories per side. baane out The hil stl deeion ofe man

- losue rheqautoementic ofRue- 6(a) (1), woule 6ad require pRties2 t rovmeetnd If mandatory disclosure becomes datory'disc losue. The staysl bntecasen

aneimasowol stRip e an (amendment confrad agqurepates to a "writte adic law, there is concern that the federal ate is, "unfortun, helawyes, beause

tlosRule q(b) thtclw tony o nfery schdul tworeekso befriten udge rle il ecm es niom'Mr plaintiffs' and defense lweshv

record epositins frely instad of ssea cheduletw orerk beore hold aJ hn2dsrc couris already are ex- not objected to modifyingoremvn

usngcourt stenogrpe cneec. Ten days after meeting, lit- 
Beietn it aiu islo lasurh as

conference ~~~~rules -under local Biden Bilaplns, "Te Housef took outhoer part ofnth

Then outste-gapproehermesur by 
-.- -while the federal court in Chicago. for baacnngetth te ati,

The ~ ~ ~~~~~~~~~~~~~~~~~xml, a eiddt ptoto ule Kays M~r' Scanlon. addih that it -re-

voie oteNo. 3 bt en.Hoard26(a)(1 
' requirements. 'In most cas9- stricted the traditional means that

action Nov. 20. 'Once the rules go into 2es ijt isn1e~'tnecessary and creates more plitfs aeogtigdicvr
and eliminated enitirely a new means

Atepsto -negotiate passage, 11-problems 
than it resolves," says U.S. ae htmd h

Attc mptg apan simply to defer several effect, there's always District Chief Judge James B. Moran- that was recommended Thaitimade"tHe

othe most controversial rules for si 
The amendments, which emanated adds: -If we have ~to have limits, we

omonthsb, we~sre unsu-ccssful, according th 
ouni' HusCiliervufirt plantff-" He

he pclsibilty,~bu it s from the Advisory Committee onCvlwould rather have limits with mana

to Mr. Hughes. 
rmofssibilitydsclsue

Rules, sparked a stor ofpoetb ory dicosr to Coffet the effect Of

-Streamlined ~DiScOver` - otlkely, that we nearly all segments of the bar. The the limits.-

not 11 ~~~~~~changes, -however, won approval last But Mr. Hughes, who opposes chang-

stp ~e-mnakinig process that began woud make changes. year by the policY-imaking U.S. Jud i- ng the caps, says they, can help im-

more han to yers ag. Mot of th WO - cial Conference and, subsequently, by prv cs mnagemnent, which is the

M mt aenided civil trial rules and forms, 
the U.S. Supreme Court last April, de- bottomi-line purpose of civil justc e

constituting the most sweeping chan- 
sieojcin 9-adtr ico omefrs Wa a ebfld7h

gees sincefthe rules first were adopted igants must disclose basic information sie obyJections ~~Ant~oni ryala disl form efors- "Whate hs mec afleiedlihe

- in iH, ar techncal ad non-~ntro regaring witnesses, documents, damn- sureb Jutcs Davtin Scalia. CTr sasIi hr' sotuc flexblity

versi8,alrTe Dec.nca anffctd datecoint- agesand inuac htis "rleato ence Thomas a-dDvdSue22e witni '.the local rules t lo

versal. he ec. efectie dte cin- agesandinsuanc tha reevan to defense bar led the clharge of litigators, changes in the presumptive limits and

--cides with the final phasing-in of the diptdfcsalgdwhpriua- 
insurers and corporate counsel Wh to exempt whole classes of cases."

Civil Justice Reform Actof19, iynthplang- succeeded in gettin' ilitoue The Senate stall- prompted by the

known a the Biden Bill, which re- The rule also imposes a continuing to derail the proposal after overa~ght plaintiffs' and civil rights bars allowed

quire eachofte9feracut dis- duyticlsadiformation im hearings last summer. (NL.J, jurie'28-l ote Mocrs-- some unrelated to

tricts to adopt a litigation expense- and properly withheld may be bar-red from --ck -0 -alC 
this,--- isair7-1t rpuayM.

dely~rducionPla. (LJ.May2-) use. It al~so contains a local-option a ofnace' tulgstin-ocrppayMr

- - -yWithutcneretinPln. bN ,My Cogrss clueta alwYort oeept kerrv Scanlon, assistant counsel for Hughes, all because "one particularL

WthouDec ichngesvnto wil im ose a ewi some or all caeylcalourdertor ruex, the NAACP Legal Defense and Educa- segment felt that they could make it a-

regime of streamlined pretrial discov- Amendments to Rules 30,321 and 33 set tiona~~dIc.sy httelmt n ltl oepreti hi ys



:4
F a

A'

i

1?I

Pe

il1

,j



I

it



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON D.C. 20544

ALICEMARIE H. STOTLER 

CIRS OF ADVISORY COMMITTEESCHAIR

JAMES K. LOGAN
PETER G. MCCABE 

APPELLATE RULES
SECRETARY 

PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRWINAL RULES

RALP H K. WINTER. JR.
EVIDENCE RULES

November 10, 1993
Honorable Charles E. SchumerChairman, Subcommittee onCrime and Criminal JusticeUnited States House of Representatives112-362 Ford House Office BuildingWashington, D.C. 20515

Dear Chairman Schumer:

In a letter dated October 20, 1993, a copy of which was sentto you, Judge Stanley Marcus and I provided an update on theactions of the Judicial Conference of the United States regardingthe Federal Rules of Evidence and Criminal Procedure on theadmissibilityof evidence of a victim's past sexual behavior attrial and the establishment of a victim's right of allocution atsentencing. (A copy of the letter is enclosed for yourconvenience.)

I am writing now to inform you of the Judicial Conference'sactions and concerns regarding several other proposals that wouldamend directly the Federal Rules of Evidence and CriminalProcedure or would otherwise affect the rule-making process.These proposals are contained inH.R. 688, the "Sexual AssaultPrevention Act of 1993." If these proposals are raised duringCongressional deliberations on the various pending crime bills, Iam hopeful that this information will be helpful to you.
H.R. 688 would amend Evidence Rule 412 (excluding evidenceof a victim's past sexual behavior in criminal and civil cases)and Criminal Rule 32 (establishing a right of victim allocutionat sentencing), and would create a new Evidence Rule 416(excluding evidence to show victim provocation). Theseprovisions are similar to those contained inSubtitle A of TitleIV of H.R. 1133, which were addressed in the enclosed October 20,1993 letter. H.R. 688 also would add, however, new Evidence
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Rules 413-415 governing the 
admissibility of evidence 

of a

defendant's similar acts or 
crimes in child molestation 

and

sexual assault cases and amend 
Criminal Rule 24(b) equalizing the

number of juror peremptory 
challenges.

PROPOSED NEW EVIDENCE RULES 413-415

In a criminal case involving 
an offense alleging sexual

assault or child molestation, 
proposed Evidence Rules 413-414

would allow the admission 
of evidence of the commission 

by the

defendant of past similar 
sexual offenses. Under proposed

Evidence Rule 415, evidenceof 
past sexual assaults by the,

defendant would be admissible 
in a civil case.

The Advisory Committee on Criminal 
Rules had reviewed the

proposed Rules 413-415, which 
were contained in earlier

legislation. The Committee voted to oppose 
the changes at its

November 1991 meeting for several reasons, 
including the _

following:

(1) Proposed Evidence Rules 413-415 
would create, in

effect, an exception to Evidence 
Rule'404(a). That

rule excludes the admission 
of evidence of a "person's

character or a trait of 
character ... for the purpose

of proving action in conformity 
therewith on a

particular occasion .... Evidence Rule 404 is

intended to prevent a defendant 
from being convicted

for an alleged offense not 
included in the charges

directly under consideration 
at trial. Rule 404 is

under active consideration by the 
newly reactivated r

Advisory Committee on Evidence 
Rules.

Although character evidence 
ofa defendant's past

sexual'misconduct might be 
relevant in determining a

defendant's propensity to 
commit similar acts, its

probative value could'be substantially 
outweighed by

the danger of unfair prejudice 
to the defendant. In

prosecutions of sexual assault 
or child molestation 

L

offenses this danger is heightened. 
And the rationale

for excluding past behayior 
to prove action in

conformity therewith is pariticularly 
cogent.

(2) Proposed Evidence Rules 413-415 
would allow the

admission of evidence of the 
defendant's commission of

another similar offense even 
if the defendant had been

acquitted ofthat prior alleged 
sexual offense.
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(3) There is insufficient empirical data that evidence ofpast instances of sexual assaults or child molestationis so different from other evidence of misconductinvolving, for example, prior drug use, violence,firearm use, or fraud, that it should be singled out asevidence that could be admitted to prove that thedefendant acted in conformity with prior behavior on aparticular occasion.

(4) Proposed Evidence Rules 413-415 would permit the use ofevidence of the defendant's commission of anothersexual offense in the prosecution's case-in-chief.Determining whether such evidence, standing alone,would be sufficient to sustain a conviction would raiseserious issues.

PROPOSED AMENDMENT TO CRIMINo

The proposed amendment to Rule 24(b) of the Federal Rules ofCriminal Procedure in H.R. 688 would equalize'the number ofperemptory challenges between the government, which presently hassix challenges, and the defendant, which has ten challenges. TheAdvisory Committee on Criminal "Rules and the Standing RulesCommittee have considered similar amendments to Rule 24(b) onseveral past occasions. On each occasion, no change was adoptedafter the issue had been thoroughly studied and debated.
Most recently, the Standing Rules Committee in 1991 agreedwith the recommendation of the Advisory Committee on CriminalRules and rejected proposed changes to Rule 24(b). The proposalto equalize the number of challenges had been published forpublic comment. It received widespread negative reaction fromthe public, bar, academia, and the bench.

Many reasons were submitted during the public comment periodfor rejecting the proposal to equalize the number of challenges.First, the greater number of peremptory challenges accorded to adefendant in Rule 24 reflects a historical right. Second, thedefendant's "advantage" is necessary to offset the government'soverwhelming resources available to it in examining thequalifications of prospective jurors. Third, the defendant haslittle control over the voir dire process that is exercised bythe judge in most trials. Fourth, the proposal was perceived asanother attempt to whittle away the rights of a defendant.Fifth, no convincing empirical data was provided to demonstratethat the amendment was necessary.
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PROPOSED RULES OF PROFESSIONAL CONDUCT FOR 
LAWYERS

H.R. 688 would also createa new set 
of Rules of

Professional-Conduct for Lawyers 
in Federal Practice. This would

be rather revolutionary, as you 
know. Historically, theconduct

of attorneys has been subject 
to state regulations. Virtually

all states have adopted a version 
of the ABA Code or Model Rules

of Professional Conduct,. In turn, these state codes of conduct

have been incorporated by nearly 
every federal district court

into their respective local 
rules of court.

Although the particular provisions 
of H.R. 688 on the Rules

of Professional Conduct have not 
been studied by the Standing

Rules Committee, several concerns immediately 
emerge. As just

indicated, the proposed rules 
of conduct involve particularly

complex issues. It is-essential that beforieproposals 
of this t

nature become national rules 
of practice that they be considered

most deliberately by thoughtful 
andii lexperienced, lawyers, law

professors,, judges, and inte re-sted,,groups 
and organizations. It

is equally important 'that t e 
lawyeirs !and llitiganto who will 

be

most affected by these rules be given ampleopportunity 
to

identify prloblems ,articulate 
reactionst alnd add suggestions.

The rule-making process as, mplemented, 
under the, RuLes Enabling

Act isparticular lywell-suited 
%o fulfill these ,exp ectations and

should be adheredtQ in this 
case,,

The local rules of federal-district 
courts have been under

review by the Standing Rules 
Committeesince 1986 when Congress

authorized and funded a Local 
Rules Project to study them. Until

recently, the Standing Rules Committee 
has been -focussing on and

is now nearing completion ,of 
its wor'k on the elimination of

substantive inconsistenCies between local and national rules of r
practice and procedure.

The Standing Rules Committee 
is charged with the duty to

conduct an ongoing study and 
review of all matters affecting 

the

federal rules of practice and 
procedure, including consideration

of any proposed changes to them. 
In exercising this duty, the

proposal in H.R. 688 on regulating attorney practice 
is on the

agendaof the next,meeting of 
the Standing RulesCommittee for

its consideration. However, the Standing Rules Committee 
will

begin addressing the complex 
and 'controversial, issues involved 

in

the regulationof attorney practice 
in the federalcourts in

accordance with the provisions of the Rules 
Enabling Act.

The proposed code of conduct in 
H.R. 688 is inconsistent

with the ABA models and would 
change the federal local rules 

of

court without going through the 
rigors of the public rule-making

process. Adherence to the Rules Enabling 
Act will ensure that

the proposals will receive extensive 
scrutiny and input from a
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large and experienced group of practicing attorneys, jurists, andother professionals and laypersons. This scrutiny will beparticularly helpful in reviewing codes regulating the conduct ofattorneys and should not be bypassed by direct legislation.
Thank you for the opportunity to advise you of the actionsof the Standing Rules Committee and the Judicial Conference onthese important matters.

Sincerely,

Alicemarie B. Stotler

Enclosure

cc: Members of the Subcommittee onCrime and Criminal Justice
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

AUCEMARIE M. STOTLER 
CHAIRS OF ADVISORY COMbITTEESJAMES K. LOGAN

PETER G. MCCASE 

APPELLATE RULES
SECRETARY 

PAUL MANNESOctober 20, 1993 
DAUKRPTCY RULES

PATRICK £ HIGGINBOTH"CIVIL RULES

D. LOWELL JENSEN
CRIMIN.L RULESEonorible Jack Brooks 

RALPH K. WINTE JR.Chairman, Committee on the 
EENC RUESJudiciary

United States House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

We are writing to provide you with an update of recentactions taken by the Judicial Conference of the United Statesregarding the Federal Rules of Evidence and Criminal Procedure onthe admissibility of evidence of a victim's past sexual behaviorat trial and the establishment of a victim's right of allocutionat sentencing.

The Judicial Conference approved the amendments to EvidenceRule 412 recommended by the Judicial Conference Committee onRules of Practice and Procedure (Standing Committee) at itssession on September 20, 1993. The amendments will betransmitted to the Supreme Court for review, and if approved bythe Court, will be transmitted to Congress by May 1, 1994. TheConference did not include a proposed provision on Criminal Rule32 that would establish explicitly a victi's right to allocutionat sentencing.

Enclosed for your information are the changes to EvidenceRule 412 approved by the Judicial Conference. The Conference hasacted on these amendments on an expedited basis in light of theimportant public policy concerns and to facilitate timelycongressional review.

The amendments underwent extensive scrutiny by the public,the bar, and the judiciary. Representatives from severalorganizations testified at a public hearing on the amendments,including: (1) the Women's Legal Defense Fund; (2) the NOW LegalDefense and Education Fund; (3) the American College of TrialLawyers; and (4) the New York City Bar Association. We believethe final draft of the amendments, as approved by the JudicialConference, is a significant improvement over earlier drafts andother proposals. The amendments reflect the deliberative andexacting process contemplated by the Rules Enabling Act.
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Specifically, the amendments to Evidence 
Rule 412 approved

by the Judicial Conference address the 
important concerns of the

proponents of change to Rule 412 more 
effectively than other

draft proposals, including the proposals 
set forth in Subtitle A

of Title IV of''B.R. 1133, the Violence Against Women Act of 1993.

We think these approved amendments to 
Rule 412 provide even

greater privacy protections to victims 
of sexual offenses; they

also eliminate many ambiguities found 
in the existing Rule 412

and thus in thO relevant provisions 
of B.R. 34,i133,e which are

patterned on itL

The privacy interests of victims are 
afforded greater'

protections under these approved amendments 
to Evidence Rule 412

in the following specific ways:

(1) The Conference amendments exclude evidence 
of the past

sexual behavior of all alleged victims 
of sexual

offenses, including "sexual pattern witnesses" 
in child

molestation and sexual harassment cases. 
The ,

provisions in B.R., 1133 protect only 
the parties in a

case.

(2) In civil cases, under the Conference amendments, 
the C

probative value of evidence of the 
victim's sexual

behavior must substantially outweigh 
the un'fair

prejudice to any partyland the'danger 
of harm to any

victim to be admitted. The standard of admission

governing this evidence in H.R6 11,33 is less

restrictive and thus such evidence would 
be'admissible

more often.

(3) In criminal cases, under the Conference 
amendments,

evidence of a victim's past sexual 
behavior is

admissible only if it falls within two 
narrow

exceptions or it is constitutionally 
required. In

addition to these situations, the relevant 
provisions

of H.R. 1133 would admit such evidence under 
a

balancing test.

In addition, the amendments to Evidence 
Rule 412 as approved

by the Judicial Conference would exclude 
all other evidence

relating to an alleged victim of sexual 
misconduct that is

offered to prove a sexual predisposition. 
Evidence of an alleged

victim's mode of dress, speech, or life-style 
would not be

admissible. Accordingly, the amendment excludes evidence 
that

would be excluded under H.R. 1133's section 
404.
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t Ad There are other technical, but important differences betweenthe Conference approved amendments to Evidence Rule 412 and thosein the relevant provisions in B.R. 1133. We would be pleased todiscuss these with you or your staff at your convenience.
The Judicial Conference'also considered, but did notinclude, a proposed provision in Criminal Rule 32 that would havereguired victim allocution at sentencing. The Rules Committeeswere convinced that the provision was unnecessary because: (1)the court considers this information as part of the presentencereport; and (2) the court may allow victim allocution in aparticular case under the existing rule.
The Rules Committees also believed that a mandatoryprovision might be counterproductive because under the federalsentencing guidelines the victim's testimony would have verylittle, if any, effect on the sentence. Victims would onlybecome more frustrated with the justice system. We understandthat B.R. 1133 does not include a provision on victim allocutionHowever, because the Senate companion bill, S. 11, does includesuch a provision, we wanted to bring the action of the JudicialConference concerning this matter to your attention.

L We respectfully suggest that the proposed changes toEvidence Rule 412 included in H.R. 1133 be withdrawn to permitthe remaining important stages of the Rules Enabling Act processto go forward.

Needless to say, if we can be of any assistance to you or
your staff in this matter, please do not hesitate to contacteither of us.

Thank you again for considering our thoughts in thisimportant matter.

Sincerely,

Alicemarie H. Stotler Stanley Marcus> Chair, Standing Committee Chair, Ad Hoc Committeeon Rules of Practice and on Gender-Based ViolenceProcedure

Enclosure

cc: Honorable Hamilton Fish, Jr.honorahlE Charles E. Schumer
honorable P. Janes Sensenbrenner, Jr.honcrable Patricia Schroeder

bc: Jonathan Yarowsy, Marie WtGlone, Allen Ereinum, Lisa Moreno, Lyle Nirenkx-rg,David Yassky, and Alan Coffey
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CONM. .'ITTEE ON RULES OF PRACTICE AN. PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E KEETON 
CHAIRMEN OF ADVISORY COMMITTEES

KENNETH F. RIPPLEPETER G. M~cCABE 
............................................................. APPELLATE RULESSECRETARY

EDWARD LEAWY
BANKRUPTCY RULES

SAM C. POINTER. JR.
CML RULES

August 3, 1993 WI ERREL HODGES

RALPH K. WINTER. JR.
EfVIOENCE RULES

Honorable Joseph R. Biden, Jr.
Chairman, Committee on the Judiciary
United States Senate
224 Dirksen Senate Office Building
Washington, D.C. 20510-6275

Subject: Proposed Amendments to Rule 412 of the Federal Rules ofEvidence and Rule 32 of the Federal Rules of Criminal Procedure
Dear Mr. Chairman:

I am writing to provide you with an update of recent actiontaken by the Judicial Conference's Committee on Rules of Practiceand Procedure (Standing Committee) regarding Rule 412 of theFederal Rules of Evidence and Rule 32 of the Federal Rules ofCriminal Procedure. The committee met on June 17-19, 1993, inWashington, D.C.

The committee approved, with some revisions, the amendmentsto Evidence Rule 412 that were proposed by the Advisory Committeeon Evidence Rules and voted to transmit it to the JudicialConference with a recommendation that it be approved and sent tothe Supreme Court for adoption. The proposed amendments wouldextend the protection of the rule to victims in all criminal andcivil cases. The final draft eliminates many ambiguitiesidentified in earlier drafts during the committees' deliberationsand is a marked improvement. A copy of the proposed amendmentswas furnished earlier to your staff and is enclosed for yourconvenience.

At its June meeting, the Standing Committee reaffirmed itsposition urging the Senate Committee on the Judiciary to withdrawthe proposed amendments involving Evidence Rule 412 contained inS. 11, the Violence Against Women Act of 1993, and permit theremaining important stages of the Rules Enabling Act process togo forward to completion.



Honorable Joseph R. Biden, Jr.
Page 2

The Standing Committee also agreed with the recommendation

of the Advisory Committee on Criminal Rules to reject 
a proposed

amendment to Rule 32 that would provide victims the 
right of

allocution in all criminal cases.

I'"The Standing Committee believed that in most cases 
a victim [

allocution provision would be counterproductive. 
Mandating-

victim allocution might lead to greater victim frustration

because of the sentencing guidelines' restriction,, 
that severely

limit the impact of a victim's statement. In addition, Rule

32(c)(2)(D) now provides a victim with an opportunity 
for direct

input in the preparation of the presentence report. 
L

The Standing Committee did believe, however, that the

exercise of victim allocution in certainvcases is 
very salutary.

It recognized that judges presently allow victims to 'address 
the 7

court in, open court in particular circumstances. 
The committee

agreed that if in the judgment of Congress victims 
of certain

crimes should be entitled to allocution at sentencing, 
then the

enactment of a separate and limited statutory provision 
would be

preferable to a general amendment to Rule 32. A conforming rules

amendment limited to the statutory provision could 
then be

drafted and considered in accordance with the Rules, Enabling 
Act V

process.

Sincerely,

Peter G. McCabe
Secretary

Enclosure

rcc: Members of the Committee on the Judiciary 
L

L
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103D CONGRESS
1ST SESSION H. R. 2814

_
-C To permit the taking effect of certain proposed rules of civil procedure,

with modifications.
C
C

V C IN THE HOUSE OF REPRESENTATIVES

JULY 30, 1993
M*Fr. HUGHES (for himself and Air. loORHEAD) introduced the following bill;which was referred to the Committee on the Judiciary

A BILL
To permit the taking effect of certain proposed rules of

civil procedure, with modifications.

1 Be it enacted by the Senate and House of Representa-

V 2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Civil Rules Amend-
L (g < 5 mentsActof 1993".
| ( 6 SEC. 2. MODIFICATION OF PROPOSED AMENDMENTS.

(e 7 The proposed amendments to the Federal Rules of
L L ( 8 Civil Procedure which are embraced by an order entered

C K9k the Supreme Court of the United States on April 22,



2

1 1993, shall take effect on December 1, 1993, as otherwise

2 provided by law, but with the following amendments:

3 (1) RuLE 26.-

C 4 ,(A) IN GENERAL.-Proposed rule 26(a) is

C 5 amended so that paragraph (1) reads as

C 6 follows:

C 7 "(1) INSURANCE AGREEMENTS.-A party may

8 obtain discovery of the existence and contents of any

9 insurance agreement under which any person carry-

10 ing on an insurance business may be liable to satisfy

11 part or all of a judgment which may be entered in

12 the action or to indemnify or reimburse for pay-

13 ments made to satisfy the judgment. Information

14 concerning the insurance agreement is not by reason

15 of disclosure admissible in evidence at trial. For pur-

16 poses of this paragraph, an application for insurance

17 shall not be treated as part of an insurance

18 agreement.".

C7 19 (2) CoNFORMING A-MENDMENTS.-(A) Proposed

c 20 rufle 26(a)(2) is amended by striking "In addition to

| C 21 the disclosures required by paragraph (1), a" and

L 22 inserting "A'".

23 (B) Proposed rule 26(a)(3) is amended by

24 striking "the preceding paragraphs" and inserting

25 "paragraph (2)".

*.R 2814 IH



3
Lt 1 (C) Proposed rule 26(a)(4) is amended by strik-r 2 ing "(1) through" and inserting "(2) and".

3 (D) Proposed rule 26(f) is amended by striking
4 "to make or arrange for the disclosures required by
5 subdivision (a)(1),".

6 (E) Proposed rule 26(g)(1) is amended by
7 striking "subdivision (a)(1) or".

8 (3) RULE 30.-
L 9 (A) IN GENERAL.-Proposed rule 30(b)(2) is

10 amended by striking "Unless the court orders other-
11 wise, it may be recorded by sound, sound-and-visual,

L 12 or stenographic means, and the" and inserting "Un-
13 less the court upon motion orders, or the parties
14 agree in writing to use, sound or sound-and-visual
15 means, the deposition shall be recorded by steno-
16 graphic means. The".

17 (B) CONFORMI1NG .AIENDM\ENT.-Proposed rule
L 18 30(b) is amended by striking paragraph (3).

19 (4) FORM 35.-Proposed form 35 is amended-
Ad F 20 (A) by striking paragraph (2); and
L l( 21 (B) by redesignating paragraphs (3) and (4) as

L (
( 22 paragraphs (2) and (3).

0
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(5) foi fisca ysar 198. for the, disc-retlonary (B) a violent erimine). - evsnt the State shall no longer be entitled to

categorey = 2.000.00 In new budget Author- "sex offense" means an offense under Fed- the benefits of this gection. except to the DN-
Ity mn4 =V.0.0 in outlays. oral or stat. law that oonautittes agerr- teat the Attorney General otherwise directs.

- e~~~~~~~vted. serua" abuse, sexual abuse. sexual (3) WAINVVL-The Attorney Oenertl may
DOLE A,%;D07IMM AM&NKENT bum o a mior orward.or abusive sexual walve, for no more thsan on. year, any of the

l)OL.~~~NO 11(AcntD i in hemeain of chapter WBA requirements of this Subeectloa with respect
of title IS, United States Code. to a particular Stat-e If the Attorney General

Mr. DOLE (for himself. Wrs. MuN- "violeat cr1itnia1-_ certfines that. In the Attorney General's
STM and Mrs. Boxmt) proposed an (A) men eenconvicted under Ted- judgment., the"e are compelling law enoroe-
n."nndment to the bill S. 1607. supm a~s eral law of an offense described In. under the meat reasons for doing so. Any Stat. gpant-
follows: .ciroIuflstaflCe dectibed in. the provisions of ed any such w%!ver shall be treated as a

section 924 (c) or (e1 of'title 18 or section qualifying State for all purpoess of this sub-
On page OLafter Un 6adthe following: wo4b) -of W1Ui X Unite States Code. or titio'. unleco the Attorney Geneual otherwise f

SIC. UO7L DiCIZASM MAAT PC A'S under state law for th. same or a similar of- direc'ts.
Section 14.4 of title 18, United States Code, Ia 5.ad ()ArH8LTCN0 PRPITO&

is&ed& (B) insofar an any of the corcumstances de- 'There are sathorised to be appropriated to
(1) Iin subaheotlon (ff scried In an offense describe-d in subpars- caM out ths setion.-
(A) by striking "ten years, or fined not gs A)s eprocovcinfa f- (1) SW.00.000l for fiscal year 1994;

more tban 810.00) and InsertIng -2D Years en. Icudes a persoa who Wa been adjua- (2) 0.tEO.0.0O for fiscal Year 1196
fined the, preter of UC 10P)D or the 005t of re- dicated as a Juventle delinquent by reason of (31 $SW, MO.CW for flscal year 1996
pa~iri or replacing any property that is the Coommisslon of an aCt. that. If cornnit~ted 44) s= O)Q0) for fnca year 1997; Land
damaged or destroye~d"; and by, anI aduits would ooatltute such an of- f8) ww).0_5003 for frsaw year 1998

(B0 by striking "twenty years, or fie o em ", F Page 303, line 21;r ~
more than ==00" and Inserting '40 yeare, pbaCgerIOW3,Paline-Th 2tor
fined the, greater of 38)0.00 or the cost of re- ney Gleneral sholate" csutaton with Dubitle 8B-Stat. Priaons
pairing or plasing any property tha is sOto correctional administrators. construc. 11r LU DOMT CAN AN RI FMS TG.
dami aed or dsetroyed-" and operate a minimum of 10 regIonal pete.

(23 n sbsetio (h)- on. stediitid oughout the United States. ~ '

(A). In the Ars aentence by sulrkin5 -fr each CoMann saefr tlLt . a Di rOW-ntisscin "boot
764nrs a.nd inserting ",10 years": an Mates At least 75 percent of the overall ea camP prison program- means a calrctio09al

4~) i thesecod, Ietneb l4t.pct f~~~ the e sh program Of not more than S months' dura-

ye ars~nd inserting 20yeears; and be dedicated to qusillfying prisoner tion involving-intep-
(3 nsubeectIon{Wi- qualifying -- I (I) assignment for p cpto ntepo

(A) by striking "te.yer or fined not ()AePAC cPieoss.nyquall- gai ofriywt tt ab ts
* n~~~~~mre than $10.00 and insrtin ",3 years. tying State may apply to the[ Attorney ()eo- oners other than prisoners wohaeee

flns the greater o~fl9.0 oSIPoa f~erl occp quIl lo rsne.U convicted at any time of a violent feorm
paring or re"4s4p any Property that Is the 'Attor-e 0ere'a$zmntthere (2) adherence by IrmateS to a highly
dawr4ed or deetr~yedll: and I rn regmented schedule that involves strict dia-

(B) by trtkor 1~wenty years or fined not tr 1speaaiae.'enoteexntcipline. physical training, and work;
more than ;*.00r and Inserting "40 years Iha I~ ~.r inr desIt prao '(3) panrtclpaton by tnmates It appropriate
fined the greae or 000£~co thecsofr-tabe t he";I j~ttorey 0eirJs!oi e to education, )o~b training. and substance abuse

prigor replaclnq any property that Is a~naesa~ ~ q~~~~e~acounseling or ue~tmnent; and
li d or destro ngprso b t ~~t Q~4~ (4) safterva&r servioies for Inmrates following

damaged or destroyed". nm~~~I ofby Iig release that are coordinated with the pro-
BYRD (AND OTI4ERS) AMENDMENT tot t~alp rla ersgram carried out during the period of Iunpris.-

NO. 1103 fnuafy Steonment.
Mr. BYRD (for himself. Mr. M4t 4 QAr7l)OWArL b STM5X'TO LNTADT

zx.L. Wr. Doug. ,Mr. BIDEN. Mr. HA(TM ~ jDf44 tttoreyGeerlyICLGAenerCal~ORMMt. SASS~t,14i~. 0~tAM MI. KERRY, _tfe thi sectio ~ IS qualifying (1) lIN OvXRiAL_-T ttreyGnea
00c M nles he tatlsmay make greants too Btates adto mli

Mr. DowD. Mr. MkAcE Mr. THuBmoND. ph~- State oompatt aseoclations for the vurposee
Mr. Doac;AN, M!r, DOMxRKICI Mr. (AUt~ e~ning With respect to anyo- LJ
colraAD Mr. COH:N. Mir. D'AMATo. Mr. to~n iut ~oeceln4ving the use, or (A) developing. constructing, expanding.

BRYAN. Wr. Lxzs.mcL'i Mr. Wonorm. oafrp git~ a person, or operating, and improving boot camp Pi-leo
Mr. Boss, and Mr HOLL~tOS) propoed use ~ agailns, ero.frwih programs to meadium security prisons;

Mr. Ro~~s. &nd iii. H_____ )npmpoeeof rea o MoeI B developing. constrcting, and Operating
an mendment ~tO the bill S. 18(77. Ii~~i~4 I oant with that pro- p"ans'that house and ProvidW etnn o

supra.; as tells I Ift p~~~~~~hapter 229 of violent 6ffssders with sloeri substance
At the appropriate place. Insert the follow- tIf Wbic PtVdes sbus. Prowsa 5fld

Ins-, thtDa l ~ i es 6prent (C) Sslsting in activating existing boot
Subtitle A-Rtegional Prison .an Stfatetne re~dadwh roie camp or xlison facilliuee that are unutillsed

* ~~~~~~~~~~Pi-isons f ab gsnecg u4leste Inor Anderutilised because of look of funding.
s~. IUL ~ ~ - ~ wh~etenl~inl Mg~e~ 4scre~ioois lim- 2) TzcmoricaL ASSISTAYXIL-The Attorney~

AMt ViOEzNT C t RDIpEeN"nf~mt I enec General mray provide technical assistance to
ALBNB. in~~~~~~~~~~~~~~~~ ~gra.ntees under this section..

(a tDummarrn s.--l this section- IB $ J4tn*n , Wil to that pro- (3) UTILIMT¶O.I Or 0D*POMVTr -1The At-
"child abuse offense" means anofIe~ lt~Fdr. system pne seto onyGeneral may utilize any component

sexual exploitation. of children or selling or P e1Dram f oenders. where In carrying out this section.
buying of childrn within the meaning of Mt r~rOebdl n 9 yrs~s Maur- (p) STATE AN"MLIS~l OPC
chapter UOl of taite I8, United Stal" Code, er~~fo~s n~hI bs fed PLICAT)IJnts.-

"flreewmis offense' means an offense under r freeat e- (1) Is oA .Tio request a grant under
Federal or State law oommnitt.4d whles the of- tbi id *.rslIthIpotonthis section the chief executive of a State or L
fender is in posseisson of a flL-sam or while ~ 5ta e5 sln stle ,oordlfnator of a multI-State compact as,-
an accomplice of the ogender. to the knowl- ~sl~e ~drFdrllw(fe D ~itc hl umtan a-ppilecato to the
edge of the off-nder, Is in poteess Ion of a fire- We2 t~k eevn snecn guidelie) tony0n. nsc omadcnan
arm.a4 n chnfrainathAtonyQ-

"crime of vlolezipe" means a felony offense ( .laiee#itl~n for the rigtsa of eralmyp.sreb euato rgie
under Federal or Stat" !aw that is a crime of 4is Iu)gcsIder~tlon of their vio- lines.
vioonaen within the meaning of section 16 of PmUZ civ all oilte stages of (2) CQNTMT? 0F APPLCA'T~I -In &c0ord-
title Ii. United States Code. criafedig-ac ish the reanlation or guaidell"es ee-

'Qualifying pre-sonIer" means- y:WLY2~bN-The Attorney Gen- tablisfred by the, Attorney Genieral. La n a ll-
or a alind who hsatts beentr Ilnvictld ofa States* status as a capon for a grant under this aectio0 ahal-~_
orunlawfully antateasben avctf fthe *tterney General A lnclu0e a long-term st~rat~egy and de-

a crime of vclcence (a deflaed in section 4&thSaenooerappialy tatted ile~uentatlon Plan-:
934' 03(3 of til~e Ilk United Statee Code) or a I fI[~e[mtesdsrbdI e- (B) Include evidence of the existence Of.
ierfous drug offebse (as de.fled in section ~ rhsce aigsubsitAntial and de8crlbe the terms of. a multI-State r
9244e)(2XA) of titie, 18. United States code).x~ rs oadaann hm in which c~ompact for any mulitpie-tate PIan
and



November 4, 1993 CONGRESSIONAL. RECORD-SENATE S 15113(C) provide a description of any construc- (A) title II of the Defense Authorization have access for the purpose of audit and1 ex-tion activities, Including cost estimates, Amendment. and Base Closure Land Realign- arninatlon to-that will be a part of any plan; nient Act (10 U.S.C. 2567 note); (1) the pertinent books, documents, papers,(D) provide a description of the criteria for (B) the Defense Bane Closure and Realign- or records of a grant recipient under this soc-selection of prisoners for participating In a mnent Act of 19MO (part A of title XYIX of tion; andboot camp prison program or assignment to Public I.aw 101i410; 10 U.S.C. 2687 note); (2) the pertinent books. documents, papers,a regional prison or activated prison or boot (C) section 268'7 of title 10, United States or records of other persons and entities thatcamp facility that Is to be funded; Code: and are Involved in programs for which assist-(B) Provide assurances that the boot camp (D) anly other similar law. ance, Is provided under this section.prison program, regional prison, or actIvated (2) DzTERMxYA7ioN or SLT~rABmxr FOR LtON- (1) OGz,' L R&j.BoLg-~Roa AUTnioRmr.-'Tliprison or boot camp fsacility that receives VzItsxN.-Notwitlastanding any base closure Attorney General may Issue regulations andfunding will provide work programs, edu- law, the Secretary of Defenseymay not take guidelines to carry out this section.cation, job training, and appropriate drug any action to dispose of or transfer any real (j) A rUTORIZ~nON or A? PFRo A-'riCoS.-..treatment for Inmates; property or facility located at a military In- (1) L'I OLNERAL.-Them, is authorize-4 to be(F) provide assurances that-. stailatlon to be closed or realigned under a appropriatedl to carry out this secticn(I) prisoners who participate In a boot base closure law until the Secretary notifies S2.C,000,CM.X00 to remain available until ex-camp prison program or are assigned to a re- the Attorney Genera of any property or fa- pended.gional prison or activated prison or boot dUlty at that Installation that is suitable for (2) Usz OF APmuP=lAtD) P'L'Ns.-No morecamp facility that receives funding will be use as a boot camp prison or regional prison, than one-third of the amounts apprcpriated- provided with aftercare services; and (3) TnaŽvsyna.-7be Secretary shall, upon under psrarsgaph (1) may be Used to, make(ii) a substantial proportion of the popu- the request Of the Attorney General, transfer grants 'for the construction, development,lation of any regional prison that receives to the Attorney General, witbout~relmburme- and operation of regional prisons under sub-funds Under this section will be'violent of- meat. the property or facillities covered by section (bXl)x).fenders with serious substance abase prob- the notification referred to In paragraph (2), utteCGat ne h uelvJslems, and provision of treatment for such of- In order to permit the Attorney General to tic* and DelGaimUnquery Pe Jvention Act ofenders will be a priority elemcant of the pris- utilize the property or facilities as a boot '19 Deiunc rveto Atoon's mrissi on; camp prison or reioal prison.-' (G) Provide assurances that aftercare serv'- (4) RX.PoRT.-Not later than 6 months after "'RAKIS FOR (Q0WMMUNTY.DAZZ VIOLENT..Iceas will involve the coordination of the boot the date of enactment of this Act, the Attor- JWNIL5 ?ACIIJTIScamp prison program, regional prison, or ac- ney General shall prepare and dlsseninzate to "-Stc. 238. (a) IXI GzNmRLv.-`Ibe Attorneytivated prison or boot camp facility, with State and local Officials a report listing any General, through the Bureau Of Prisons,38 mayOther human service and rehabilitation pro- real property or facility located at a will- make grant, to States and units of generalC- ramia (sucb as educational and Job training tary Installation to be closed or realigned local government or combinations thereof toprograms, drug counseling or treatment, pa- under a base closure law that is suitable for Assist them in planning, establlshlng~ androle or other post-release supervision pro- use as a boot camp prison or regional prison. operating secure facilities, for violent andgramsa, halfway house progrmns, jiob Place- The Attorney General shall periodically up- chronic juvenile offenders. The mandates re-mnent Programs, and pa~rticipation la self- date this report for dissemination to State quired by the Juvenile Justice And Delin-help and peer group programs) thiat reduce and locail officials. quency Prevention Act shall not apply tothe likelihood of further criminality by pris- (5) AFPLICsABrnYThls subsection shal grants under this subtitle authoriz~ation.oners who participate In a boot camp pro- apply with respect to property or facilities There are authorized to, be appropriatedgram or, Are assigned to a regional prison or located at military Installations the closure ii00,ooo0ooo for each of fisca years qw 199 .1activated prison or boot camp facility fol- or realignment of which commences afteir 1996, 1997, 1998.owing release;. the date of enactment of ths Act. n4ON L BHORT II2L~o(H) explain the applicant's inability to (f) PPEitMPtiNCz EVALUATION.- Th's Act may be cited as the "Violencefund the program adequately without Fed- (1) EVAL.UATioN CXoUPONDI'.- Against Women Act of 1993".oral assistance; (A) IN OzNKR.UL-Each boot camp prison, or- a TABIZ o coNKNIm(1) identIfy related governmental and corn- regional prison, and activated prison or boot .hotileniunitY initiatives that complement or will camp facility program funvded under this seo- se .Sotttebe coordinated with the proposal: t~on shall contain an evaluation component Sec. 2. Table of contents.(J) certify that there has beeon appropriate developed pursuant to guidelines established TM I-aAft V ~rsX FOR WOMENCoordination with All affected agencies. and by the Attorney General. Sec. 101. Short title.'()specify plans for obtaining necessary (B) Ov'roosa unASulns.-The evaluations Subtitle A-Federal Penalties for Sax Crimessupport and continuing the proposed pro.- required by this paragraph shall Include out- Sec. 111. Repeat offenders-gram following the conclusion of Federal come measures that can be used to deter- Sec. 112. Federal penalties.supported ~~~~~mine the effectiveness of the funded pro- Sec. 113. Mandatory restitution for seX(d) LIMITATIONS ON FUrNrDa- granis, Including the effectiveness of such crimes(1), NONSsTp IeRM0 RaQLMUIT-Funds programs in comparison with other correc- Sec. 114. Authoriz~atilon for Federal victim'smade Available, under this section shall not tional programs or dispositions In reducing counselors,be used to SuPPlazt State funds, but shall be the incidence of recidivism. Subtitie B-Law Znforoament and Prosecu-used to increase the amount of funds that (2) PxNIoDic Rzvizw AND RzpoR'1&- tion Grants to Reduce Violent Crimeswould. in the absence of Federal funds, be (A) RTvigw.-.-The Attorney General shall Ag,4ns Womenmade Aaviilable from State sources, review the performance of each grant recipi- e.1.Grn.tcobtilntrms(2) ADMIh'ISTRATIV COS7r,S-No more than 6 ent under this section. Se 2.Ga'et~obtvoetCiepercent of the funds available under this eec- (B) Rz&owrs-The Attorney General may a'alns women.tion MaY be used for administrative costs, require a grant recipient to submit to the Subtitle C-.-Safety for Women In Public(3) MA*iCNo flN8.-7-0e portion of the Attorney General the retsul, of the evalua- Trshslt and Public Parkscost Of A program Provided by a grant under tions required under Paragraph (1) and suc Sec. 131. Grants for capital Improvements tothssection MaY not exceed 75 percent of the other data and information as the Attorney evncrm in public trans-total cost of the program as described in the General deems reasonably necessary to carr Po_ atoapplication, out the Attorney General's responsibilities Sec. 121 Grants fo a itamprovements to(4) D~tRATZON OF GRAi~TSM- under this section.pretcim 
In national(A) lIXOENMtAL,-A grant under this sec- (3) RBxror 'to OONtoRZss.-Th Attorney prStion mnay be rvilewed for up to 3 years beyond General shall submit an annual report to Sec. 132. Grat fo aia mrvmntothe IniAW year of funding if the applicant Congress describing the grants awarded PeetcieI public parka.demonstat~es "satisfactory progress toward under this section and providing an assess Subtitle D-utc~prmnt Task Forceachievement of the objectives set out in an ment of the Operations of the Programs re- on Vioees gistWmnappovd pplication. ceiving grants. Sec. 141. Estalsnet(B) M~LTTL4R GRN'rs.-A multlyear- (g) RnVOCA'rION OR SSPXZsiON OF' FUND- Sec. 142. Generlproe fts force.L grant ay be mde unde this sction so ING.-If the Attorney General determines, &as S-.c. 143. Memrhiplongas te toal dratin ofthe rant, In- a result of the reviews required by sub- Sec. 144. Tak 11eoprtin.cludin any enewas, dos notexceed 4 sectIon (0). or otherwise, that a grant'recipi- Sec. 14s. Reprsyears. ent under this section is not In substantial Sec. 146. Execatly ieco n staff.(5) CONVERSION 0? PROPEM'r ANZ. FAC-tu- compliace with the terms and requirements Sec. 147. ~Powers tTskFre'i'IE8$ CL~sgnOR ~ Mz.r-rsxY IN- of an approved grant application, the Attor- Sec. 148. AUthrxco o prpitions.L STALATIONSI.N~o oor Cati' PSONS AND1 ney General may revoke or suspend funding Sec. 14.9. TeriaonRsoIONAL ~~axso~s.... of the grat In wbole or in part. Subtitle E.w EvIdentiary Rules(1) DFI~mN.1D his ubsetion, "base (h) ACCiss ro DOLDM- Attorney Sec. 151. Sexual' history in all 'criminalcloeu*~~~e law" ~~~ General and the Comptroller General shall AM
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(c) cO1coPxnos2OAL coxxmMT? RZ- Executive Director may procure temporrarry defendant seeks& to offer In the tria depends

0KMEqDAnotr.N -Ir making appointments to or intermittent ser'loes under section 3l(D(b) upon the fulfIllment of a oonditton of tact,

t Task Force. the Attorney General shall of title S. Untied States Code, at rtates for ib- Itthe odru at the hearing in chambers or at

onaider the rec~ozmendationl of the chair- diriduals not to "xceed S2W per day. a sub Requet hearring in chambers scheduled

mnand ranking minority members of the fz.~.p w ru~wnx or such, purpose. shall accept evidence an

Commirttee on the Judiciary of the Seat am- .B ova s O5-or TASe prpose oca igthe lisse of whether such condition of WIt s

and the Committee, on the, Judiciary of the ou this subtit~le. the Task Force may con- fulfilled and shall determine such Issue.

House of Reprsentatives. duct such hearings, sit and act at such times "(3) If the court determines on Abe basis of -

(d) VACA1NCMES -A vacancy on the Task and places, take such testimony. and receive the biearIng described In paragwraph (2). that
Force shall be fUlled in the manner Itwich such evidence as the Task Force: oonsWeres the evi doene the defendant seeks to offer, is

WX 4.TS PW PRTO byntthey r te and that the probative value

(a) btzLTmrs.-Tb4t Task Force 'shall hold (bth Wore tuATi)-Any memc er oeplyeof such evidence outwreighs the danger of un-

its ftrst meeting I= a dat tbG fedof the Task Force may. if authoried by the ~pu~e uheiec hl eeme

Attorney Geoneral. whi ch date shall ntb akFoctk nyato sible in the tria to the exten n rermd

later than OD daysafeth dae Of enact- Farceis Iaathorized to take under ths u. by the conrt speise the evidepos which

Ment ofti cJAtrte ntaUetn.~my 4be offered, and areas withireepeot to
theTas oc hl eta h alo the ()AoxatoITRATOI-Te'. which the allegied victim may be examined

Attorny Genral, o Its lan- BiS'nae, Fore mayreques diretlfrom ny exc'L C' ea~id In Its order., the court

but shall meet at least 6 timtir~e department or agency such abomtinUopid consider,(A) the Cain' of 1s50cing

(b) C~m~tNtltr 1 aSatras may be necessary Wo enable the Tusk -eedls to Its finding of relevanos, and (a),

the members, of th akFrear an- Porces to carry cout this subtitle, on the're- why the probtiUve value of the evirdenoe ct-
pointeod, theg Attore eea6s~l'ds ues ofth Carman of the Teak Force., weighs thedAnger Af, MatW, b'ejudioo given

isnatea chaimaz~ rt~m 'mong he memers C) WAnl..-The Task Force, may3 Use the tien potential of the evidoene to huiite

of the TsFoc.United states mails In the same manner and admars h lee itmadt e

(c) PA.Mmelo h akFrewounder the same conditions Las other depart- sit in unfsia orbise Jry ifeenes"

areofcen o em yee moee ~ fiiaSieto and agencies of the United Statest. ()TC]CLAD M f.Tetbe

of a governmentt enty shal eciv n1adi &. A nUOMUIO Or A onen. orte edraL1oleOfEvdece

tional compensation byreo fthi e- Tere is Rauthorized to be appropriated to rue42thfoowgnwien

$ce on the Task Force,. carry cout this subtitle SU00.0w for fisca Year'*1A v~nec itmsps eairi
(d) M'Disx-Exc~~ept, as provided In sub- 41~A) Evienceatof andM' opinoleidnet

be allowed travel and, otber expensee includ- * euion d
ing per dieo~ in4 lIeU of 'Me~nc.a rts e Task Force shall cease to exist 12D des' I ,

authorized "for IM~ploye 4s of agencies "under afePh aeo hc t ia eort Is `**) Admissibility.1
section ~ and 7~ of ttle 5. nited ~ submitted under, section 144. -(c) Prooeduges. '". Iq

COde. 7' subtitis 3-44er Evidwenisry Rules AMc. isa.iJUAL~S P ZV1

els jJpguW/c Vl VLKI 4IB AMl. (CZMIPL (a) iXxj.-Then Federal kales O vdne

(a rN '~niAL.NAlte ha Iyeras amiende1d, ~b7 section 161.aeaeddb
after the dateo w Ic the 'Ts Fore () u -The Federal Rules of Evidenos adding after 11rule, 411Ath folig w

flyconstituted undeor secio th-. are amended by Inserting after rule 412 the rule,

Foc hall prepare snd sb it a falreport folwn-ewrl:Aula 422k~ vid$ c Ofpatpaseit e es
Forthe 'rsdetadiIto cogesoa on RUl* 411A Evidence of victdm-s peat behav- in 46,6il" cease 11,
mittess that have Jurisdiction ovier legisla- kwt in other aftilinsi "as (a) REMUAtX)M0 Apormio X.5 l

tion ad4re~lng violn am.against ~(a) RxPUTATION AND OPINION EVWIDNMI EX- CLUk)4ptwithstA~n y a.I

omen, Including the crlimes of domestic and Cum~n.-4otwithstandling any other law. In a clyil caeIn which a defenanticue

Wiua asa~t. I criminal case, other thane a sex offense case of actionabl ae uki msodutrpaic

Cotrz 0 rs-7be: final report submitted governed by rule 412 reputation or opinion or opinion ,e,~"dtnce of th pa0 ntffa as

padragap &1)shl cont~i~n a detailed evidence of the past sexual behavior of an aI- sexual behiiavlo1' isot adilseiis

sttement of the activities of theTask Force jeae" victim Is not admissible. "(b) ADMISSIBL Ewzc~.Ntltsa
adof the findings and conclusions of th `(b) AnxissinlLrry.Notwithstandlng any lug Any o0 rlw'i ii aeI hc

Tak Force, Including such recoimeonda-' other law, in a criminal case, other than a defendant is ccUse4 Of actoabesxl

por fo eisain st .. hrtles avir (others than gvrned ttio ande oineion oione nemabedmiss~dc avdzi f ibleif
tion a the Tsk Foce coniders ppro-dnene of an alleged victim's past sexual ber- sexual be vorother than zpttino

NW. 14. ZIW'I1VE DIRECTOR AkD BrAM? evidence) may be admissible If- t(~i I~dited In acracewt h
(a) LExCI.TTIV DMWIP R.O- ",(1) the evidence Is admitted In accordance prodreselldIn sudiis (c); and

(1) AP'l'ONTIru T.-Tbe Task Force shall with the jprocedures specified In subdivision "()tepoaievalue ofte vdec

have an Executive Diretor who shal be ap- (c); and Otegstedne'o narpeuie
pointed by the Chairman, with the approval "1(2) the probative value of the evidence c)PcxU s-()fthdfeani-
of the Task Force, not later than SO day outweighs the danger of unfair prejudice. tends to0fre~e~ fseii instance

atr the Chairm~an Is selected., "(c) PRc'CIDURZ5-() if the defendant In- of theplnt$s jtxuIhairte

(2)C0MV~SkfON~-The Exec-utive Director trends to offer evidence of specific tnstance e ~end'mkea rite otiof t

shall be compensated' at a rate not to exceed of the alleged victim's past sexual behavior, offer suheiecmomatrta 5dy e

the maximum rate of the basic pay payable the defendant shall make a written motion fore the teo cbtetialnwhh
for a posltion above GS-15 Of the General to offer such evidence not later than 15 days such evidezo~ri o~ fee shdldt

Schedule contained in titleI 5,1Unite !States before the date on which the trial in whichbei.xcptht'heortm'alo te

Code. such evidence is to be offered Is scheduled tomointbead latrdaeicudg

(b) STAM7-Wlth the a pc~ fteTask begi, except that the court- mayallow the drn rA.~ h ~r eemnsete

Force, the Ex~ecutive Diretrmyapit motion to be made at a later date, Includingththe~iec spwydiovrdan
and fix the 'compensation, fsuhadtoal durin trial, if the court determines either cudnthv enotie ale hog

personnel as the'Executiv Iietr od- that the evidence is newly discovered &Adthexri odudlgneorhate se

en necessary to carry ot thauiso h could not have been obtained earlier through towihsc viec eae asnwl
Task Force. the exercise of due diligence or that the issue a IsnithcaeAn'mion 'ad und I

Cc) ArPPcAWil~1TY OF SzRvicE ~& to which such evidence relates has newly this paragap Ihl esre b aluohe

The Executive Dirrecto and theb additional arisen In the case. Any poction made under parties andon th lini

personnel of the Task Force, appointed under this paragraph shal be served on all other "() he mottop~derbdI aarp ~
subeection (b) may be appointed ~without re- parties and on the allege victim., shall be kocom ed aI byawite ffro

gard to the provisions of title 'S. Un~ted "-(2) The, motion described in paragraph (l) proof. if nosay~tecut~alodi

States Code, governing appointments in the shal be accompanied by a written offer of hearing in Ihmew odt~m fsc

compeltitive service. an't may be paid with- proof. If necessary, the court shall order a *vldonce 'Is;~~sb~ tthhaig h

out regard to the provision of chapter Si and hearing in chambers to determine If such parties 1inky 'cll iee5 nudn e

subchapter Inl of chapte-h fsc il re- evidence is admissible. At the hearing, h plaintif an fe eJsn ivdne ~t
lating to classificatio anaeealShdl parties may call witnesses including the s-Withstandin u! iiin~b frl 04i

pay rates. leged victim and offer !elevant evidene the relevanyO teeseneta h e

Cd) omsu5LTA).-'S-Subjrect to such rules as Notwithstanding subdivision (b) of rule t0. entdant Seesi ife~~t ra eed

mAY be prescribed by the Task Force, the If the relevancy of the, evidence which teuponI the f11~n & fat

7~~~~~~~~~~~~~~~~~~~
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the oiourt, at the hearing in chambmr or at that the alleged victim Incitod or Invited the viotims, Incledmg provihicons for multi-£& subsequent blearing in chamnberit scheduled offense, charWed". flnguad wdlorvatios. where apprulprate.for the purposee. shall accept erldence on the (b) 71o.-C~&.i A lNeerer" -The tabif Of Wc. ML =k A7MW~ AND razV.Wno% W"PrmIsire of wbetner the conditlon of at" Is Rul- content. for the Pfedera Ralas of Evildetoe. TO WN3V(2 09XAL ADLWE OW Mgflalid and shallI detlermine such Issue ta amended by sectloo 15- Is ameod..d by is-' lyI MALZ SV WAt~ RobtJlk. *AI.3f1 the court detes.-miner on the besis of sarng after Wh Itern rlating to rule 4121BUhZTYVUthe hearing descrlbe4 in paragraph (2, that the kollowlng now Me Fart R-o Lbe, Ranavay an, Horneleesthe tviden":e the defendant seeks to after IB -41 Evdenc of vk i's clth t thAt 42Us .I71 nc5itIsaenerelevant and Dot excluded by any other oril- IngtDollte'".by-dentiary r-uie. and tihat the Probative value in ilne.(1) ga.*493141g Se-CtoUs 215 and 317 Asof thle evideuce outuelgh~s the danger of un- liabshis F-astetance to Victimn at Sex~ual sections 311 sad 315. repecuively-, andfair prflUdice. ith evidenAce shall1 be admissi Ae.i (2) Inserting atear secotio ;IS tbe followingbit in the trial to the extent an order made mr- 5g.- wDucAfls Aim P3Zrvfflcsw CMANTrI new "CIby the court speclfies evidence that may be Ti) RZDUoCZ SEXUAL ^8AMALLS "OhAMT Pok ftI3zx-,w OP sImuAL A3L'5Kofforled and xreas with respect to which the ArL V~T UWOMEN. AN XXPLOTATiONplatntiff may be examined or cross-exam- Part A of title, XI:X of the P'ubl HoL~ 83tc. 16& (a) In O01taAi-Th7e SlcretaryIned, In Its order, the court £hpuld consider- and Health Services Act (42 U.S:C. XIw let sahe.1 make grants under this selctloa to oni--(A) the cbha~n of r"3asoing leading to its OK-) is amended by adding at the sad LhO IQ- rats. nonprofit agencies for strot-based ost-finding of relevance; and low Ing new section: r ,chan louate laldig strmar t."(IB wily the probativo value of the ev1- 1= 3&M. tm OF ALLWTA4Th PCR RAP& coun~selilng, and liincormatlion and referral, tordeuce outweIghs the danger of unfair preju- raw nwml~ 1A)UCAXWN lema)e r-nway. horneless, and street youthdice, given the potential of, the evidence to, '(ea) PwRsrrrzn UszL-Noawthstanoding whoe have been subjected to or are at risk ofhumiliate and emtarrass the alleged victim sectOn 1"0&sXI). Amounts transferred by Lhe beigraubJected to sexual abuse.and to result In unfsalz or biased juryinfaer- State for we. under this mma- w.y be usd for -(bI Psuonrm-.In selecting among appil-4ences, rave prevention and education programs con- Cents for grant, under Subisection (a), thte"(d) DErn~rrioms-For purpoess of this dectod by rape crlsua ceters Or siniaar nor- secretary shell give priority to agencies thatrule, a case Involving a claim of actionable governmental nodnprft" entlees. whicha o have ezperseftes la providing my vCen to So-sex-nal misconduct, includee sexual bharmsa i. crmsay Include- male runaway. homelees. and street youth.men t or sex discrimination claims brought -0) educational senninars. "(C) A truZzA~we OF APPaoORIA ....&pursua~nt to title VI] of the Civil Itighul Act "(3) the- operation of hotline.Thr reathrzd ob apprpitdtof 1964 (42 U.S.C. =te)) And gender bias "(3) training programs for professionals-, carry out this1 section 1S0.~0 o ahoclaims browlht pcrmuant to' title InI of the "(4) the preparation of Informational ma- flscoi years 1994. 1996 and 1966,Violence Agaainst Women Act of lS' teriall. and "(dl Dafltrriows.-For the purposee of this(bi TrMclL.lAiL AME'NoUXXr.-The table of "(Si other efforts to increase awarenems Of section.-contents for ~the Federal Rotae of, Evidence. the facts about, or to help prevent. sexual as- "(1) the teau htrooet-baeed outreach andasamended by section 151. is, amended ~by In- sault. including effort. to increase Iswarene ed .atloa Includes education and preven-ruttng after ~the item relating to ;Omle 412A In underserved racial, ehthnc, anld language tion effort. directed at offenses comml'sedte following now Item: min,, alority CAMimunitlos. by offenders who are not known to Wke 110-412. Wldnneof sat se-lbhvo (bj TAItOETINOF EDUCATsWX PROORtiiS - tm a well &a offeders who are known tocavgl cases- States providing grant mnonies must Masu" the victim; ad,.(a) Reputation and opinion, -evidence ex- that at least ~preto h aunaed- "2 h emsre ot'masafmeluded, voted to education Programs targeted for less than 1 years old who spends, a ignin-"1(hi Admissible evidence. middle 5bohn. Junior high 'mbool. sad high cant amount of time on the SUtoet or~ In-(C) Prcdue school students, other areas of ezpoau~re to encounters thatd() Detuon.** "(ci A txoRlui~ OF APPuoPAawnos.-. may lead to sexuaw abuse.,'.mc. a. A~flo~rfs 0 nan JAW. There are authorized to 'be appropriated ta mr- ~ A vicrix' uRcu or ALLoct0 n Di(a) VL&-jale412 of t, Federa Rule t c-rry out this section WG5.000.(30 f~or each of wcri.Evirdeace is amendeod- n yars l " -199 5. and 1996. Rule 32 of the Federal, 4ules of, Criminal,j ~~~(I) by adding at the end the following new "(d) LzxnIATIOiu-Funds authorized itoder Plrocedure is amended--subdI~vIslonos&- this section may only be used for providing (1) by strikiug "and" atthe end of aubdivi-"(e I F~olLYr AppgALN~twjtb` rape prevention and education prorrams. Sion laxXIB1;;standig anyother aw, ay evidntiar ru]- (e) DWru.TrON.-For purposes of this eec- (2) by atuiing Lhe period at the end of sib-tugs made pa~uan~t to thIs rule are sutiject Lion, the term 'rape prevention and edu- division (aXiXC) and insrtIng "and";to appes~~~l by the ~~~ ~ Includes education and Prevention ef- (31 jby inserting after stubdivslon (aXIMCjk ~ ~ ~ Q yth legdvcfm orts dirtcted at Offenses committed by of- the following new subdivIsion;"~~ c~~~ ~ ~ ASDP~nj fenderswho are not known to the victim as 4"(Dl If sentence Is to be imposeld for athe proect~ocaeeka to offer evidence well as offenders who ame known to the vIC- crime of violence or sexual abuse, addres

prior tory.the provisions of this tm the vitmproaly'f the Ict itsprsnrule my be waiverd by the alleged victimY.; , hLStt5ta]b lotdfnsa he sentencing hearing and, determine if1,~~~~~, i ~~under this section pursuant to the terms of the vc~ ihst make a, statement an(2) by adding at the 'end of Sudvso setions 190 and 110. and subject to the von- to, prsnt any Informationi in relation to the,(c)xi) the following: "'l 'its Order the cort ditlons provided In this section and sectsions sesnece.-;should considir (A') the hin eo'f reaoning I9(4 through 1(9" (4),i the pen~ultmate septence of sudvi-laigto lt~Pfidndin of" relevan,"; and (B) State or other PLMVM ion aI ). by strikling '-quivaient Oprwhy the probative value of the evidence out- (a) No Stae or other grantee is eutitled to tunlt~y" and Inserting ~Iopprtntr Oweig. to Unor f un;Irprejudice given funds andcr title I of the Violence Against lent to, that Of the defendanta counn~l'4the~otZ Z 6,,Uoev~dnceto umillatel oa c f19 nesteSaeo te (5) in the last sentience of subdlviplon (sX1)and bn ~ thealleged vci and to re.- goto nusefl oto forensic me-di- by fartserting"th victim," before "o1r the at-u= nftair or iaed ur interences.Y. Cal ezs.ms for victxim of Sexual assault. A tore fo theoermn.' d;(b) TFCHNICAL LDs.-*T, table of State or otter grsantole does not incu th. fi1l (f1 , adding at thoened the~ following newcon~tents for the Federal lbals of Evldence Is medical Cost of forensic medical exams If it a ffbj~Oa:aruxnded "by adding at theenad the item relat- chooses to rtimbrslae the victim after the *(f DTIrfOX.---PQI. purposes Ow thislnig to rule6 412 the folbowimrg fact unless the reimbursement progrm rule
*'(eb Intrlocutor a~pes4.waives any minilmanm lows oc deductible~ me- 1)teer vctames'nyps"I) Iule !of refvance a,dd privilege"... Quirement., provides victim reimbursement against whom an Offense for, wic a sen-85E0, .45C CE o w suc within a ressonable time (90 days). permits tente, is, to be iposed hausbeecomt.(a) Rua.-TI Feea Ilso vdne apllostions for reimbursement within one btu thei't right of Allocu t dop uni Iubivion
amended b are amendedby3arfo the date of the exam. and provides (a >(l) D) may be exercise Intad yaddig afer rle 425 te knwingnew jy Iformation to all subjects of forensic moel- "(A]) a parent or )legal iur s~ncseI theowing ' '- Wezams about bow to obtain reirnbyW-rs- victim .15 below teaeo 8jeso ~cm-Rze418 leve of 'aim clothing e asIn-.mn. p Itet 'ore~~t~~r-4 lI~~~~kOOS ~(b) W1lthlb 90 days after the enactment of "5 u more fsfyiebo re'lativesotwits~.aning ~y~ oter law. In a this Act the Director of the Office of Vie- designated by teou~~ ah itmIIn&] de t.~wb.1 persn Is accuseld of tIms of Crime shall propose reguzlation~s to dect,4 odlr caclae 4 "an of~ns~, nder 'hapte~fi9Aof title 18, implernent this section. detaIlIng quaified if suclh person oprl'ae na h

SttsCdeiec of an alleged programs, Such regulations shall specify the sentencighein.rsrde owbtrvC4(l '~tig~ o ~ Isble to show type Lzd form of information to be provided the victt~im'i;r~n~ n
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`Rai. 414. 1--dWAN1ty of 'vtidem ft gb,a y (G) the grouands on which edcational inst.)- ZC~ Sit REPORT O04 RERDLnvG ZAT

F m' Pz~w~,.e s ' ' bw vl- ift i~ tutlons are subject to iWPsultsibased on cam-, IN O DOKSLMC VXXLZNCIL
"I I alinalcas pnwusa esnis&_V sexual &szssulta. the, resolution of 'these INot later than I year after the date of on-

cubdno acrmna cafese imvivwingchaerondiuctn cases' ad measures 'that, can be taken to &Cntiet Of this Act the Attorney General( Cueed of &fl Of~flSS involvingCondu~t pro- l t e Ilihood of lawsuiZA and cLv j.shal co=Plete IL Study Of. and ehall submit
scribd by haptr 1(~ of itle 8. U~ted 'Voly toCoges arpot n rcomndtin

Stte Cde. evidence Is not adminssible to (6) an, assessment of the policles and prac- ~on., Problems of recordkeeplng of crimina
show that the alleged victim Inie or -prp s of edctoa ntttosthat are of coimplaits~ Involving domestic 'Tolence. The
ru okesDolit the aodmission of th fens. gresathst effectiveness in addressing campus study and report shal1 examine.-

rule des notlimitthe adissionof evdence sexu al ~ult and protectin vI~i In 41) the efforts that have been made by theof cousent by the alleged victim if the Isse t.uin ole and Protctinges relatn ito-h ~pmn fJsie nldn h eea
'Of consent is relevant to liabuity, and hepsrlUcU lau ss~e. desrtibe i preatigraph ( Deprtea t of inve esigaion, ocolletdtaisg
evidence Is otherwise admissible under these and onh 5) domesticf nvesionc:atind"t olctsait
rles.". indmtcvoln;ad

(b) TZCVqCAI. AlMDUENT.-The table of ()aynlatlons the Attorney i (2) the feasibillty of requiring %Pthit the- is-
contents Ifor the Federal Rule ofEiec.General =ay haefrrfrmtoadea iatonahlp between an offendeir andvictim be

as aiiside bysk io'i 4, a, mededby ca-mpus sexual ~. ~Aand protiect Tictims, reporsoedui Federal records ofcrimes of at-as amended by setion 4. is amendd by in- ~ sfietlVely~1Iand ayp~therM% U*t1tht asu.rpeanotherii violentsebtlng a~fter the itekm relatibc to rule 413 the the Attorney eu ral deem relvatI o hecrm
following new ite ~ ~ toGbo i subject of the, st'da~d report *Ureqid b a ij. -PPTO FAI IN1IWTD`414. -inam'ssibili of eividence toso n iisscin b y d E W3~N8

IvII aIon 11pooaio yvo (c UxA sMoPj6*{ P PPOT.-fThe report me~- otlatir than 18 days after the date o
tim I 5eZ1al buse ases". ql'4by iui~eoeton ~by sabll be submitted ta~tmn of this MCt the Judci.l Cn-PON.3wlnDIq WmUy O to Q the iConshlrm po latern

IP1US~~j[ [rn "jUNo' 11,AULT. 19hanSptember 1,' fe[ eeo the United states hllreview and
mak rcomedatosanrertoCn-I(a) 5DT.-Ths Attorney General~ shalloftl MSLnrp9 Cnprovide for a natlopal baseline stady~~c ex ti, DEIiTIN-o upsso hs e-g aJeadn heavsblt fc~t~~~&rntylo the'soopetio octhmusesproblemalof inlAdessex- F~ealrule "of Professi-onal n~nduct tor law-amin th scp of teobe ofOlPi5U&;, assaults' 6c6u"11ng t lnstitutions of I Ysn oderal coase Involving eu4 isseua "msu to an the eoffectivenDess obf Ansti- I IL ednctlot and seul aaut c k tht

tuloa 'and lroegsplcties I ""lug suc committedl aastoby studentst or employ- p)potect litigants liomn a ourse of Do-
Genral miay tutise the Bureau Iof Justice ss1 ubltnoill o h MP"O de

Statistics, the National institute of Justice. AIM oizict' sO 'APftovzAMzOW.- trsig, rs Ing *m iarangL Imren)-

knd thel'6fios or Vict~so rm ncry Thr siu agbrs o be 'approprae"W ,o nove~nigltgns,
tgout this mection IZO6D tow caz' I t h study required by 2 Iounseagunst relinc on ieeAlisa-
(tb) REPORT.-Based on the study required tsseio.iinorstereotypes ha demionea dsgaeby sbsetlon (a)., the Attorney ponerai shal" or ~ ronh al'fedr

prepar arprt including an anaLysis of-- tot"lii' ' io
(I) te n'umb'er ofreportedallegationis and (o) R EP R!. TelAtre eea hl ~titne oely to increase th epes

estimated number of UUMPortoo allegtions prlaare Iand altto he on [s a e- 1 4tiatinnsmi
of campus sexuail assaults, and to whom the POAt o the , fbtee omnssn 4poii one fro offering evidence
allocatlons ale" reported (Lincluding authori-dl n~samclnd~coola od- tki'th'iwe~ko to, be false or from
ties of the educlational lustittintsxal i tfldl an"d o tsf&ncimaltw.Tedi ~rdtn vdnethe lawyer knowi to be

sault vctim sevice enitiesand ibc..] ma. A ttorn Gea a myuiiz h Ntoa true
- nal authorities); ~~~Instituteb of Jutc0o baninomtonw-SC GM5 REPO*t,0 4*F~RL izO XV-n(4) the nu mber' of campu sxa satalQuedfrter.rtnofheeorrt.DENCK 454

lgtons report~ed to auzthorities of odu- t0i) 'COMPO S` wIxPR.Th eor a Mvn.-$4ot 1atirIE~ 804y aer
cation~ iai nttutions whichbar repr. e to deS-rib ed, in '~~in~Isalicu-- t~dt feaieto tis Ac4t, the Judi-crim 11i n"ilial &u0ho0t4ej; (1) a revie ewif4a adpcooiCWl cia Coferneshall, coPlett s',tudy of,

(3) the'ani;mber of campu eulas~l l i~s'pep~ xitence naue n n"sasubmit 1to, "Congess' recomnmenda-
legaticns, that resultin'c~rimihnaI pro~esuton ef Bt of i~e's sdrome as a tion for, anend~g o~l 0 fteFdral
la ooxnpariolonwt the number of non-,cam- Posycoo I on:Rule of~ Evidence aW it iffects the, ad tson
pus s rexud. asal leaiu htrsl n ()acm ~ l~ldcsosthat of ~vdaen of a, Oefendkn'h ro sxie

crim~tn2 proeeUp.on, tohv dit~j zdd vdpe~ bt- in~ae ruh U~ent Ito chpter 0Ao
(4 eealand Statel ]LAwsI' or "~ilaln ee wme"' ~pea eiec fgit te ae noin ngh meulmicnut

pertaining spcflY to campuils sklas ra a dea SF~ ]tils n b PMCF7C IsUOUs3-tht s$tud iliocribed
saults; -()tfrn o nteveso jdges, in sbsectlon (a,, sal includ-(5) 4lel, adeUacy Pof plcean rtce osutr.d seLetoney, concern- (2- a srvy of existinglapnteiro

o f e d u c a t o n a l * n a t t i ~ l o n s I , i d ~ r e s s n g I n g t h e f f e c ~ a ~ ' i d e n c e o f b a t t e r e d d i~ c o n o f P r i o r * l m l i r I e "[x m s u d e r
caMP0s [sexl &assauts and pro c~~vc women-s'si yheincminal t n eea'vdnlr ue
trims, induding cons'deration p(f-~ trials" (2 recommenidation oocrpn whether(A) the seuity meau roes in e6fectjmoedu- sg.Jnpyoorw~~r ~~ ue A(4sould Po asji~edd~}itoueccationalinstituions. suh[ O~tSI~8 "FOIlkCIIMAdee Iofilprior sexcrms n, ocampus t~~o~~ce and eecurlty guards, 1c~~~~ntrol ~) whthe [u ac 'e se

ove~'ac~ss ~o grunds nd buldng9sue- a REPOM trney Genera) shallpr'ete.- oac~~ and p~~~dM liv ~conducIt a'stdu b which abu- th E*llth~ and~ i limil

ing ~rr.4emen~ con 1 oveiLthe oon~ump- ive spouses oaiinoatlon !con- whe, he 4ersil Il ex
'fl'hb' " 'en '11gb ~~~~~ the cernlng the lctions o es- srh~ aAoulid other

ava~,l~bll~ty~of escort service~ 'K ' tranged or fLbe p e.ntlhtsdn h" ~showchaatr
theartlcitlon ad ccxnmtobte desire ofttvclistohv uhIfr (3) rrcpzodtp .n~ri hte

st' ns4o'lt60nti'ld ~ o- mation wlt~sdt vi ute xpsr oehbc'o smla ~'.~i ud

or dlsouza~ t~ierepor~of 5mpua'xua iIncluding- I" ' ([ reomeit crnn-hether
~~~~~~o (1) the findins #f sudy conceimrningtheelec f lnlk lcsfoiltsol

~~ t~~idt ~~~ or~~~lnter. men ywlDi~~rit onrning~ the b~~l~'oaceti e~id
fem-e~~$Jl th~ ~proi~ ti on of addresses or dlt I a I abused spouses may 1 er) ,d(~ha

i~~e~-ual [as ~~'Ibl[e''' be 'obtained tl`1 # 4
1'A'~L~I~bl)I jlr ~itln a(2) ysbiss~ t an i tetefeof 1 If reaftindgtio ofan

felie rid I' the confidential- de'o
sa~~ ~ '~ t~~" '~' Ity~ of infor~na ~'on' c~ rIng the addresses

(E tyo ~ lnl 'lutons' and Io iosf bs a poues to pjrotect an ~s u~~arn~- ;tt~~~RSTATES
~~ addr~~s il~~ejktions s~uch~l n Yepc Wr to frther abuse AoVOK ~ A8RLT

of~~a~~sklaIL qatl d'r hiepesr~oi osuch informatiot eea
VI u h t 'h o ~gtmt fr-o!e Attre (a s~~e'hfi~~~~ei'of, ~ ~ ~ t (b in s'40rt)'i7es4 n aiegt

that~~~~~~~~~ ~ ~ [ Isde Jug oa4t4f~!~rVctm fCieme~tealgllyie~rmnsof sub-
terx~~i~~ned ~~b ~ave occ~~~re~d; and ~In carigotti seto.Sectoe f)



November 4. 1993 CONIGRESSION.&y RECORD-SENA'n S 15129include Paticipantsg from all recions of the "(3) contact between any part of the de.- On page 50. between lines 19 and 30. Insertcountry and all1 walks of life. both public and fondant's body or an object and the genitAls the followingprivate or an us of. achild, 'SW. 2157. PZRPoILMAgNc *AS= GLAWr paO."t4) contact between the genitals or anus G8AX.DOLE AMENDMENT NO.J fl(5 of the defendant and any Part of the body of '(a) ANKLVALI RKDT-o later than Julya chid; I of eac.b year. A State shall prepare and sub..
Mr, DOLE proposed an amendment, to "(15) deriving sexual pleasure or gratifi- mit to the Director of the Centers for Die-

the bill S. 1607. supra; as follows. cation from the infliction of death, bodily in- ease Control and Prevention a report tha~tAt the 'approprIAte place, add the follow, jury. or physical pain on a child, or contains an est~imate (based on a base popu-
Ing- 

*(6) an attempt or conspiracy to engage in lation sample) of the Percentage of 2-yeej.2- ii ADUSuIEiU'Fry Eci o r vgc gas' . goduct described in a paragraphs (lH5). old residents of the State who have beenLAIR RLMXSDi S= Ogi'S Rulk 415. Ityidaneo of Similar Act In CM)i fully Immunized as described In subsectionTh Federal Rules of Evidence are amend- ciale oe~atitigSxsa salt hl `(b) PAYM" o STA'rLS.-ed by adding after Rule 412 the following new I a cii caei which & li for "(1) 15N ORNZRAat-.Subject to the availahill
rules, 

lty of appropriations. the Secretary shal"Rul 412 Evdenc .1 imiar Cim, in . damages or other relief Is predicated on a provide to a State that has submitted Lan an-
stal Aiseault C at'.alge omiso o odutcn nual report under subsection (a) that dem-StItutine an offense of sexual assault or child onstrates that the State has fully Immunized
"(a) In a criminal case In which the defend. molestation, evidence of thatpat'con atlst5peetofhe-yrodrsinsant is accused of an offense of sexual assault, mlIsson of another offense or offenses of sex- oftAt tt.wt epc teya o

evidence of the defendant's commission Of neal assault or child molestation is admelflS-. which the report was pr-spared, a payment in
another offense or Offense of sexual assault ble and may be conaidered as provided Lan an amount equal to--Is admissible, and may be considered for its Rule 413 and Rule 414 of these rules. -(A) with respect to a State that has dem-
bearing on any matter to which It is rel- '-(b) A party who intends to offer evidenceontadthfuli uizinoftlesevant. under theRl W i" nsrtdtefl munzto fa es

`() I a case I which teGvrmn n the party against whom It will`be offered, In- reid ents of the State. S80 multiplIed by thetends to offer evidence under this rule, the cluding statements of witnesses or a sum- number of fully Immunized 2-year-old reel-
attorney for the Government shall disclose mr fteebtneo n etmn that dent children in uxoess of the number of cWI-the evdence to th defe dant, inclu ing Li expected to be Offered. at least fifteen days dren equaling such 50 percent amount.
statements of witnesses or a summary of the before the scheduled date of trail or at such `(B) with respect to a State that has dem-
substance of ay testimony that Ls expected later time &a the court may allolw for good onstr-ated the full inmumuizatlon of at least
to be offered, at least fifteen days before the cause. 66 and less than 70 percent of all, 3-year-oldscheduled date of trial or at such later tim "Cc) This rule shall not be construed to reients of the Ste, 7 mulplied byth
as the court may allow for rood cause'.ii h di no osdrto fei numerid of ful Immunize mlti thld ea

'1(c) This rule shall not be construed to lmtteamsino osdrto fci ubro ul muie -e-~ i
limit the admission or consideration of cvi- den ce under any other rule." dent children In excess of the number of chil-dence under any other rule. 

dren equaling such 88 percent amount; and
"(d) For Purposes of this rule and Rule 415. 

"(C) with repect to a State that has dem-
__ -offense of sexual assault" means a crime COMPREHENSIVE CHILD onstrated the full immunization of at leastunder Federal law or the law of a Stats (as IMMUNIZATION ACT OF' I99 70 and less than 91 percent of all 3-year-old

denied In section 613 of title 18. United ~~~~residents of the State. S100 multiplied by the
define in s ction 513 of titie 18. U ited X ENNEDY (AND KASSEBA U-M ) num ber of fully Immunized 3-year-old rml-

LI States Code) that involved-"(1) Any conduct proscribed by chapter AMENDMENT NO. 1106 dent children In excess of the number of chil-dren equaling sucb 70 percent amount.
lOGA Of title 18. United States Code; Mr. BIDEN (for Mr. KENgNEY for, *'(2 UsE or ruNDs.-'1(2) contact, without consent, between any himself and Mrs. KASSEBAUM) proposed -(A) CONDMONq.-As a condition of receiv-p a rt o f th e d e fe n d a n t's b o d y o r an o b jec t a n d m e d e t t t h b i l ( . 7 2 t o W a u n s n er h s s c i n a at M t
the genitals or anus of another person; a mnmn otebl S 3)t n mut ne hsscinaSaeta"(3) contact, without consent, between the provide for the Immunization of all uses a combination of Federal and State
genitals or anus of the defendant and any children In the United States against funds In achieving the Immunization goaSpert of another person's body; vaccine-preventable diseases, and for described in paragraph (1) shall agree to rein-"(4) erivig sexal plasureor gatifl othe purpses; s folows:vest, In activities related to improving im-

.. (4)der~vng seual peasur or ratin othe purpses; s folows:munization services, that percentage of the
cation from the infliction of death, bodily in- On page 31. line 4. strike "and",.amnst h tt ne aarp 1
Jury, or physical pain on another person; or On peg 31. line 8. strike the period and In- thayetiseua to the Samo unt fFder a con--pb(1"o5)uct ademptbe or conspiracys to4) enae~ rt '; and". tributions to immunization services in theconduc descr bed in paragr phs (1 4)0 O P age 31. betw een lines I and 9. inSert S tate as com pared to the am ount of the
'Rule 414. Evidence of Similar Crimes lin the following: State c-ontributions to such servicee.Cl~d holoestation Cases5 "(C) has in geffet such laws and regulations -(B DIiscirloNARtY usz-A State that has`(a) In a criminal caue In which the defend- as may be necessary to ensure the following demonstrated that the use of State-onlyant Is accused of an offense of child molesta- safeguards for the rights of parents; funds was responsible for the Increase in the
tion, evidence of the defendant's commission "(1) An exemption for the parent, upo the Irrimunization rate which qualified such
of another offense or offenses of child moles- request of the parent, from the requirePent State for payments under paragrph (1). may
tatlon Is admissible, and may be considered established by the St-ate. pursuant to this use amounts awarded under this section for
for Its bearing on any matter to which It is part, for the collection of data described In other Purposes, at the discretion of therelevant, subsections (bI and (c) of section 2147. or the State.I(M) In a case In which the Government in- collection of any other data regarding any "(31 VERIFICA71O0N.FIrlor to making a pay-
tends to offer evidence under this rule, the child of the prnt tht the State may r's- ment t~o a State under this subsection, the
attorney for the Government shall disclose quire for incorporation in the State immunI- Secretary shall, la collaboration with the
the e~vidence to the defendant, including zatlon regilstry. Centers for Disease Control and Prevention.statements of witnesses or a summary of the "(ii) Restrictions ensuring that no Infor- verify the accuracy of the State report in.
substance of any testimony that Is expected rmation relating to a child or to the parent or volved.to be offered, at least f~fteen days before the guardian of a chl~d that it, collected or main- "(cI DEnINMON.-.For Purposes of this eec-
scheduled date of trial or at such later time tained by the State immunization registry tion, the term 'fully Immunized' mesan a 2
As the court may allow for good cause. pursuant to this Part, or the national immu- Year old child that has received four doses of

"'(c) Thirs rule shall not be construed to nization surveillance Program established DTI' vaccine (diphtheria, tetanus, pertuseis),
limit the admission or consideration of evi- under section 2153. will be used as a basis for three doses of polio vaccine, and one dose of
dence tunder any other rule, the criminal prosecution or the commence- M4MR (measles, mumps, rubella) vaccine."(d) For purposes of this rule and Rule 415, meet of a criminal investigation of a parent On page 61. strike out line 3 and insert the"child" means a person below the age of or guardian.",. following:fourteen, and "offense of child molestation" On page 50. line 3, add after the period the SEC. , AMENDMEMN~ TO I= EDEPALLY 5BTP-means A crime under Federal law or tbe law following new sentence: "The Secretary shallSOTDBEXT ~TJ SIT
of a State (as defined In section 513 of title give special consideration to those States NEATOIM18, United States Code) that involved- that have low childhood imuiainrtS npg63btwelis6ad7,ier"(1) any conduct proscribed by chapter and that subm.it plans that demonEtrate the the following:6- 109A of title 18, United States Co-de, that was State's substantial effort and commitment (d) PAYatgir OF JVWlOES1M....Sectioncommitted in relation to a child; to Improving such rates.", 224(kXl) of such Act (42 U.S.C. 233(kX2)j. as'(2) any conduct proscribed by chapter 110 On page 50, line a, strike "If the Director" added by section 4 of the Federally Sup-
of title 18, United States Code; and all that follows through line 15. Ported Health Centers Assistance Act of 199,
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Tucson, Arizona
January 12-15, 1994

A D MIIISTIC OF THE

L RALPH MECHAM UNITED TRTS JOHN K. RABIEJ
DIRECTOR red., CHIEF. RULES COMMITTEE

SUPPORT OFFICE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
ASSOCIATE DIRECTOR

L December 14, 1993

K MEMORANDUM TO MEMBERS OF THE STANDING COMMITTEE

SUBJECT: Agenda Item Regarding Proposed Rules Amendments

A copy of the table of contents of the proposed amendments,
which were approved by the Standing Committee for publication, is

7 attached. The proposed amendments were published on October 15,
L 1993, and sent to major legal publishing firms, e.g., West. The

public comment period expires on April 15, 1994. At the request
of the Advisory Committee on Appellate Rules, a special mailing

L of the proposed amendments to Rule 32 of the Federal Rules of
Appellate Procedure was made to legal printing businesses, which
invited comment on the proposed limits on briefs.

To date we have received only a handful of comments on the
published rules amendments, all of which have been circulated to

[- members of the respective advisory committees for review.

John K. Rabiej

L Attachments

KV



COMMITIEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
ADMNISTRAflVE OFFICE OF THEI

UNITED STATES COURTS
WASHINGTON, D.C..20544

October 15, 1993 
A

TO THE BENCH AND BAR:

The Judicial conference Advisory Committees on the Appellate,Bankruptcy, Civil, criminal, and Evidence Rules have proposedvarious amendments to the Federal Rules of Appellate, Bankruptcy,Civil, and criminal Procedure, and the Federal Rules of Evidence andhave requested that the proposals be circulated to the bench and barand to the public generally for comment. These proposals, includedherein, are explained in the Notes prepared by the AdvisoryCommittees.

Among the various proposed amendments, there are severalproposed amendments- that were common to each set of rules anddrafted with substantially identical language. Specifically,Appellate Rule 47, Bankruptcy Rules 8018 and 9029, Civil Rule 83,and Criminal Rule 57 consist of parallel amendments on the use of Lilocal rules of practice and procedure. In addition, Appellate Rule49, Bankruptcy Rule 9037, Civil Rule 84, criminal Rule 59, andEvidence Rule 1102 consist of amendments that permit minor technical Krule amendments by the Judicial Conference without having to burdenthe Supreme Court and Congress with reviewing such changes.

The Judicial Conference standing committee on Rules ofPractice and Procedure has not approved these proposals but submitsthem for public comment. We request that all suggestions andcomments, whether favorable, adverse, or otherwise, be placed in thehands of the secretary as soon as convenient and, in-any event, nolater than April 15, 1994. All communications with respect to the Liproposals should be addressed to the secretary of the Committee onRules of Practice and Procedure, Administrative Office of the United Cstates courts, Washington, D.C. 20544. L
In order that persons and organizations wishing to do so maycomment orally on the proposed amendments, a hearing will be held on 7the amendments to the Appellate Rules in Denver, Colorado on March14, 1994; to the Bankruptcy Rules in Washington, D.C. on March 25,1994; to the civil Rules in Dallas, Texas on April 6, 1994; to theCriminal Rules in Los Angeles, California on April 4, 1994; and to Kthe Evidence Rules in New York, New York on May 9, 1994. Those Cwishing to testify should contact the Secretary of the Committee atthe above address at least 30 -days before the hearing.

These proposed amendments have not been submitted to orconsidered by the Judicial conference of the United States or theSupreme Court.

Alicemarie H. Stotler
chair

Peter G. McCabe
secretary
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AGENDA ITEM - 5
Tucson, Arizona
January 12-15, 1994

TEXAS TECH UNIVERSITY
School of law

Box 40004
Lubbock TX 79409-0004
(806) 742-3791
FAX (806) 742-1629

December 13, 1993

MEMORANDUM FOR COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

FROM: THOMAS E. BAKER, CHAIR, SUBCOMMITTEE ON LONG RANG PLANNING

RE: PROGRESS REPORT ON SELF-STUDY f

You will recall that at the June 1993 meeting the Standing
Committee authorized our Subcommittee on Long Range Planning to
undertake a thorough evaluation of the federal court rulemaking
procedures that will include: (1) a description of existing
procedures; (2) a summary of criticisms and concerns; (3) an
assessment of how existing procedures might be improved.

The first purpose of this memorandum is to summarize what we
have done and how we plan to proceed. Second, we ask for your
comments and suggestions at the January 1994 meeting.

We have not done much so far. Chairperson Stotler has
recently approved a Subcommittee request to hire some law student
research assistants to help with the self-study. I have been
corresponding with Judge Easterbrook and former-Subcommittee
member Justice Peterson, as well as others about how best to
proceed. In this regard, former-Chair Judge Keeton, former-
member Professor Wright, and former-Reporter Professor Carrington
have been most forthcoming. We expect to make full use of the
expertise of our Reporter, Professor Couillette. And we expect
to involve the Chairs and Reporters of the various Advisory
Committees. We also hope that each of you will find the time to
participate in the identification of issues and the organization
of the self-study.

We have lined-up a blue ribbon group of law professors who
have agreed to act as advisors:

Professor Linda S. Mullenix, University of Texas
Professor John B. Oakley, University of California, Davis
Professor Carl Tobias, University of Montana

Each of these professors has written extensively about federal
court practice and procedures and each has been active in actual

An Affirnative Action Institution



rulemaking. In this regard, I have attached an article by
Professor Mullenix on the Civil Justice Reform Act of 1990,
Unconstitutional Rulemaking: The Civil Justice Reform Act and
Separation of Powers (APPENDIX A). This should be of interest to K
everyone involved in federal court rulemaking. Our self-study is
obliged to consider the long term effects of this statute on
judicial rulemaking. 7

II.

In my memorandum of September 1, 1993, responding to Judge
Stotler's request for suggestions for our Executive Session, I
requested some discussion time for the self-study. The second r
purpose of this present memorandum is to prompt some discussion.

The self-study we have initiated intends to answer the
questions: K

What are the goals of federal judicial rulemaking
procedures? Li
How well do the existing procedures accomplish
those goals? K
What are the criticisms of the way rules are made?

How might rulemaking procedures be improved? K
A.

To begin to answer these self-study questions, it might be K
helpful to descend one level of abstraction to consider how the
Standing Committee performs in relation to other entities
involved in rulemaking. Ask yourself what is "good" - and what L
is "bad" - about the way the Standing Committee relates to the
following:

- The various Advisory Committees,

- Other Committees of the Judicial ConferenceK

- The Judicial Conference

- The Congress r
- The members of the Federal Judiciary

- The Executive Branch

- The State Judiciaries 7

2 7

L



- The members of the Bar, including the American Bar
Association and other Bar organizations

- Other relevant organizations of lawyers and litigants
and the public

L ~~~~~~~~~~~B.

Another vantage on the self-study questions might be
functional. Ask yourself how well you think the Standing
Committee performs its assigned tasks under our formal Procedures
(APPENDIX B). Ask yourself "what is broke and needs fixin' and

L what ain't broke and don't need no fixin'," as Judge Wilson was
wont to say, back when he was a "sho'-nuff street lawyer" and
before he took on the judicial ermine and ascended the woolsack.K Procedure #7 reads:

The Standing Committee shall coordinate the work of the
several Advisory Committees, make suggestions of proposals
to be studied by them, consider proposals recommended by the
Advisory Committees, and transmit such proposals with its
recommendation to the Judicial Conference, or recommit them
to the appropriate Advisory Committee for further study and
consideration.

How well do we perform these functions? How well do we
coordinate the various Advisory Committees? How well do we guide
the individual Advisory Committees? How well do we consider

r proposals brought before us, before and after public comment
periods? How well do we advise the Judicial Conference? How
might our performance of these functions be improved?

The discussion at the Executive Session, which will focus
generally on the organization and performance of the Standing
Committee will be relevant to the self-study. The agenda of the
Joint Meeting of the Chairs of the Advisory and Standing
Committees, held in Washington on November 17th, also contained
several relevant items.

Your comments and suggestions will guide our efforts, as we
develop our written report. That report will identify strengths
and weakness in the present rulemaking procedures and will offer
alternative recommendations for reforms. We expect to offer that
report at the June 1994 meeting of the Standing Committee.

If you think of anything after our January meeting, or if
you run across something you believe to be relevant to our self-
study, please bring it to my attention.

L
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APPENDIX B

PROCEDURES FOR THE CONDUCT OF BUSINESS BY TEE
JUDICIAL CONF'RXNCE CONSITTEES ON

RULES OF PRACTICE AND PROCEDURE

Scope

'These procedures govern the operations of the Judicial

Conference Committee on Rules of Practice, Procedure, and

Evidence (Standing Committee) and the various Judicial

Conference Advisory Committees on Rules of Practice and

Procedure in drafting and recommending new rules of

practice, procedure, and evidence and amendments to

existing rules.

Part I - Advisory Committees

1. Functions

Each Advisory Committee shall carry on "a continuous

study of the operation and effect of the general rules

of practice and procedure now or hereafter in use" in

L its particular field, taking into consideration
suggestions and recommendations received from any

=n - source, new statutes and court decisions affecting the

L rules, and legal commentary.

2. Suggestions and Recommendations

Suggestions and recommendations with respect to the rules

L should be sent to the Secretary, Committee on Rules of

Practice and Procedure, Administrative Office ol

the United States Courts, Washington, D.C. 20544,

L who shall, to the extent feasible, acknowledge in writing

every written suggestion or recommendation so received

and shall refer all suggestions and recommendations to

the appropriate Advisory Committee. To the extent

feasible, the Secretary, in consultation with the

L Chairman of the Advisory Committee, shall advise the

person making a recommendation or suggestion of the

action taken thereon by the Advisory Committee.

L!



3. Drafting Rules Changes

a. An Advisory Committee shall meet at such
times and places -as the Chairman may
authorize. All Advisory Committee
meetings shall be open to the public,
except when the committee so meeting, in
open session and with a majority present,
determines that it is in the public
interest that all or part of the
remainder lof the meeting on that day
shall be closed to the public and states
the reason for closing the meetingl.o Each
meeting shall be preceded by notice of .iT
the -time and place "of the meeting,
including publication in. the Federal
Register, sufficient to permit intereste ai
persons to attend.

b. The reporter assigned to each Advisory
Cormm ttee shall, under the direction of
the Committee or its Chairman, prepare
initial draft rules changest, Committee
Notes" explaining their purpose and
intent, copies or summaries of all
written recommendations and suggestions
received by the Advisory Committee, and Ek

shall forward them to the Advisory
Committee. .

c. The Advisory Committee shall then meet to
consider the draft proposed new rules and
rules amendments, together with Committee
Notes, make revisions therein, and submit
them for approval of publication to the p
Standing Committee, or its Chairman, with
a written report explaining the
Committee's action, including any
minority or other separate views.

4. Publication and Public Bearings

a. When publication is approved by the
Standing Committee, the Secretary shall
arrange for -the printing and circulation LJ4
of the proposed rules changes to the
bench and bar,. and to the public
generally. Publication shall be as wide r
as practicable. Notice of the proposed
rule shall be published in the Federal
Register and copies provided to
appropriate legal

x



publishing firms with a request that they
,be timely included in their publications.
The Secretary shall also provide copies
to the chief justice of the highest court
of each state and, insofar as is
practicable, to all individuals and
organizations that request them.

b. In order to provide full notice and
opportunity for comment on proposed rule
changes, a period of at least six months
from the time of publication of notice in
the Federal Register shall be permitted,

L unless a shorter period is approved under
the provisions of subparagraph d of this
paragraph.

c. An, Advisory Committee shall conduct
public hearings on all proposed rules

L changes unless elimination of such
hearings is approved under the provisions
of subparagraph d of this paragraph. The
hearings shall be held at such times and
places As determined by the chairman of
the Advisory Committee and shall be
preceded by adequate notice, including
publication in the Federal- Register.
Proceedings shall be recorded and a
transcript prepared. Subject to the
provisions of paragraph six, such
transcript shall be available for public

L. . inspection.

d. Exceptions to the time period for public
comment and the public hearing
requirement may be granted by the
Standing Committee or its chairman when
the Standing Committee- or its chairman-
determines that the administration of
justice requires that a proposed rule
change should be expedited and that.-
appropriate public notice and comment may
be achieved by a shortened comment
period, without public hearings, or both.-
The. Standing Committee may eliminate the
public notice and comment requirement if,
in the case of a technical or conforming
Amendment, it determines that notice and
comment are not appropriate or necessary.
whenever such an exception As cade, the
Standing Committee shall advise the
Judicial

id



Conference of the exception and the

reasons for the exception*

5. Subsequent Procedures

a. At the conclusion of the comment period

the reporter shall prepare asummary of

the written comments received and the

testimony presented at public hearings.

The Advisory Committee shall review the

proposed rules changes In the light of

the comments and testimony. If the

Advisory Committee makes any substantial

change, an additional per'iod for public

notice and coment may be provided.

b. The Advisory Committee shall submit

proposed rules changes and Committee

Notes, as finally agreed upon, to the

Standing Committee. Each submission
shall be accompanied by a separate report

of the comments received and shall

explain any changes made 
subsequent to

the original publication. The submission

shall also include minority views of

Advisory Committee members 
who wish to

have separate views recorded.

6. Records

a. The Chairman of the Advisory Committee

shall arrange for the preparation of

minutes of all Advisory Committee

meetings.

b. The records of an Advisory Committee

shall consist of the written suggestions

received from the public; the written

comments received on drafts of proposed L
rules, responses thereto, transcripts 

of

public hearings, and summaries prepared

by the reporter; all correspondence

relating to proposed rules changes;

.minutes of Advisory Committee 
meetings;

approved drafts ,of rules changes; and

reports to the Standing Committee. The

records shall be maintained at the

Administrative Office of the United

States
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Courts for a minimum of two years and
shall be available for public inspection
during reasonable office hours.
Thereafter the records may be transferred
to a Government Records Center in

L accordance with applicable Government
retention and disposition schedules.

c. Any portion of minutes, relating to a
closed meeting and made available to the
public, may contain such deletions as may
be necessary to avoid frustrating the
purposes -of closing the meeting as
provided in subparagraph 3a.

d. Copies of records shall be furnished to
any person upon payment of a reasonable
fee for the cost of reproduction.

Part It Standing Committee

7. Functions

The Standing Committee shall coordinate the work of
the several Advisory Committees, make suggestions of
proposals to be studied by them, consider proposals
recommended by the Advisory Committees, and transmit
such proposals with its recommendation to the Judicial
Conference, or recommit them to the appropriate
Advisory Committee for further study and
consideration.

8. Procedures

L a. The Standing Committee shall meet at such
times and places as the Chairman may
authorize. All Committee meetings shall
be open to the public, except when the
committee so meeting, in open session and
with a majority present, determines that
it is in the public interest that all or
part of the remainder of the meeting on
that day shall 'be closed to the public
and states the reason for closing the
meeting. Bach meeting shall be preceded
by notice of the' time and place of the
meeting, including publication in the
Federal Register, sufficient to permit
interested persons to attend.

Li;



b.- When an Advisory Committee's final
recommendations for rules changes have
been submitted, the Chairman and Reporter
of the Advisory Committee shall attend
the Standing Committee meeting to present
the proposed rules changes and Committee
Notes.

C. The Standing Committee may accept, ,
reject, or modify a proposal. If a
modification effects a substantial C

change, the proposal will be returned to
the Advisory Committee with appropriate
instructions.

d. The Standing Committee shall transmit to
the Judicial Conference the proposedm
rules changes and Committee Notes
approved by it, together with the
Advisory Committee report. The Standing
Committee's report to the Judicial lhF
Conference shall include its
recommendations and explain any changes
it has made.

9. Records

a. The Secretary shall prepare minutes of
all Standing Committee meetings.

b. The records of the Standing Committee
shall consist of the minutes of Standing C

and Advisory Committee meetings, reports
to the - Judicial Conference, and
correspondence concerning rules changes
including correspondence with Advisory
Committee Chairmen. The records shall be
maintained at the Administrative Office
of the United States Courts for a minimum
of two years and shall be available for
public inspection during reasonable F
office hours. Thereafter the records may
be transferred -to a Government Records
Center in -accordance with applicable
Government retention and disposition
schedules,.

C., Copies of records shall be furnished to
any per-son upon payment of a reasonable
fee, for the cost of reproduction. C
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A(EBA ITEM - 5A
Tucson, Arizona
January 12-15, 1994

L ADMINISTRA OFNHTHE
L. RALPH MECHAM UNI RTS JOHN K. RABIEJ
7 DIRECTOR CHIEF, RULES COMMITTEE

SUPPORT OFFICEL CLARENCE A. LEE. JR. WASHINGON, D.C. 20544
ASSOCIATE DIRECTOR

December 14, 1993

MEMORANDUM TO MEMBERS OF THE STANDING COMMITTEE

SUBJECT: Agenda Item Regarding Long Range Planning

The attached material includes: (1) a three-page schedule of
events and tasks adopted by the Judicial Conference Committee on
Long Range Planning, and (2) a letter from Judge Otto R. Skopil,
Jr., chair of the Long Range Planning Committee, to Judge Stotler
inviting comments on a draft of principles supporting federal
jurisdiction.

John K. Rabiej

L Attachments

r777-77
L



Event Timeline
Long Range Planning Committee

as of 11/23/93

Date Event Locati

completed Status reports on major
issues from subcommittees K

1/3/94 Subcommittees distribute issue -
papers for Key West meeting

1/10-11/94 Planning Committee meeting Key West, C
Florida L

1/31/93 JC Committee responses due .
to Planning Committee

3/1/94 Comments due on jurisdictional
principles proposal '

3/1/94 Subcommittees distribute issue -
papers for N.C. meeting

3/3-4/94 Subcommittee A retreat on Washington
governance issues D.C.

3/14/94 Planning Committee members -
respond in writing to issue papers

3/15-16/94 Judicial Conference of U. S. meets Washington L
D.C.

3/17-18/93 Possible dates of Three Branch (tbd)
Conference

3/21-23/94 Planning Committee meeting Durham, L.
N.C.

3/24/94 Judge Skopil and staff commence
drafting long range plan

4/18-19/94 Planning Committee meeting Kansas City
(if necessary) Missouri

lo



Event Location

April/May/ Coordinate specific issues with
L June/July Judicial Conference committees

5/15/94 Send draft plan to LRPC for comment

7/1/94 Planning Committee members submit
written comments on draft plan

7/18-19/94 Planning Committee meeting San Diego,
California

7/20/94 Judge Skopil and staff revise plan
L as required

7 8/15/94 Mail Plan broadly for comment

L (within and outside judiciary)

C 9/20-21/94 Judicial Conference of U.S. meets Washington
L. D.C.

October Public Hearing Philadelphia
L Pa.

October Public Hearing Chicago,
Illinois

November Public Hearing New
1 Orleans, La.

November Public Hearing and Pasadena,
L Planning Committee meeting California

11/15/94 Written comments due on draft plan
LX mailed on 8/15/94

L- December Final Planning Committee meeting Chicago,
Illinois

December Mail final draft of plan to Planning
Committee for comment

December Final round of coordination with
Judicial Conference committees

2



Date Event Location

1/15/95 Send first version of plan to Judicial -

Conference secretariat

March 95 Judicial Conference ofYUS. considers -

long range plan L,

rm
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COMMITTEE ON LONG RANGE PLANNING
OF -HE

L JUDICIAL CONFERENCE OF THE UNITED STATES
232 PIONEER COURTHOUSE
555 S.W. YAMHILL STREET
PORTL4ND, OREGON 97204

JUDGE OTTO R SKOPIL, JR. TELEPHONE
CHAIRMAN (503) 326.3543

JUDGE SARAH EVANS BARKER FAX (503) 32S40

JUDGE EDWARD R. BECKER November 3, 1993
JUDGE ELMO BL HUNTER LONG RANGE PLANNING OFFICE

JUDGE JAMES LAWRECE KING (202) 2734810
JUDGE VIRGINIA hi. MORGAN FAX: (202) 273-1826
JUDGE A. THOMAS SMALL
JUDGE HARLINGTON WOOD, JR.

Honorable Alicemarie H. Stotler
Chair, Committee on Rules of

Practice and Procedure
United States District Court
Post Office Box 12339
Santa Ana, California 92712

Dear Judge Stotler:

~rlll I write in my capacity as chairman of the Long Range Planning Committee to
provide you with a draft of the principles supporting federal jurisdiction for possible
inclusion in the national long range plan. This draft has not yet received the final
approval of the full Planning Committee. However, the Committee felt it was

L sufficiently well developed to distribute for comment.

I note that both the Criminal Law Committee and the Federal-State Jurisdiction
L Comm:odee have agreed to review this draft thoroughly and to provide specific comments

on it to the Planning Committee. Nonetheless, I would also like to invite your
committee to comment on part or all of this draft if it wishes. However, I emphasize

E L that there is l.d need for your committee to do so. I realize the Planning Committee has
imposed on yeas committee in the past and I am reluctant to do so again. At the same
time, I recognize that the scope of federal jurisdiction is a subject of interest to all

L. judges and I wanted to give every Conference committee, including yours, an opportunity
to comment if it wished.

i The Planning Committee expects to complete a draft of the national plan by next
summer. If you choose to submit comments on the attached draft I ask that you do so

L by March 1, 1994.

L



Honorable Alicemarie H. Stotler
November 3, 1993
Page2 2-

Please phone me if you have any questions or if you would find additional
information helpful. L

Sincerely,

Otto R. Skopil, Jr.
Attachment

cc: Peter G. McCabe L
John K Rabiej

, I

LJ

Li

K

U

I



DRAFT November 2,1993

FEDERAL JURISDICTION, -
RECOMMENDATIONS OF SUBCOMMWTEE B.

L A. Rationale for Limited Jurisdiction

1. The concept of judicial federalism is premised on the notion that the
I state and federal courts together comprise an integrated system for the

administration of justice in the United States.

2. Historically these two systems of courts have played different roles
in our federal system. The state courts have been the primary forums for
resolving civil disputes and the chief tribunals for crime enforcement. For
example, more than 95% of all violent crimes are prosecuted by state and local
authorities.

L. 3. The federal courts, in contrast, have had a limited jurisdiction. Thus,
historically, the jurisdiction of the federal courts has complemented, not
supplanted, the jurisdiction of the state courts.

4. Theoretically, allocation of a limited and special jurisdiction for the
federal courts makes sense. Unless a specific role for the federal court system

LI is identified, there is no sound justification for having two systems. All courts
could arguably be either federal or state courts.

5. If we are able to define and justify a limited jurisdiction for the
federal courts, Congress should zealously guard against exceeding theF theoretical boundaries of that jurisdiction - to ensure that the federal courts do
not lose their reason for existence.

6. If federal courts begin to exercise, as their normal course, jurisdiction
over cases traditionally allocated to the states, they will lose their specialized
nature, and, in the process, lose their ability to resolve fairly and efficiently
cases that we know belong in federal court. Federal courts will begin to lose
their expertise over matters that are clearly within the boundaries of federal
jurisdiction.

B. Goals for Federal Jurisdiction

aL 7. It is therefore necessary to define and justify a limited, specialized
jurisdiction for the federal courts. Allocating jurisdiction in a federal system

Cshould be consistent with and flow from our understanding of the benefits of
having dual systems of government. In general, we believe the federal
government can grapple with problems extending beyond the borders of

THIS DOCUMENT HAS BEEN PREPARED AT THE REQUEST OF THE JUDICIAL CONFERENCE
COMMITTEE ON LONG RANGE PLANNING SOLELY TO FACILITATE ITS DELIBERATIONS. THE
CONTENTS HAVE NOT BEEN CLEARED WITHIN THE ADMINISTRATIVE OFFICE, AND THUS

DO NOT REPRESENT AGENCY VIEWS. PLEASE DO NOT REPRODUCE, DISSEMINATE, OR CITE.
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individual states, problems that require uniform treatment, and problems that C
are too sensitive or volatile at the community level for effective regulation or L
local enforcement. State governments, in contrast, for a variety of reasons, are
better able to respond to matters of local concern, focusing on the unique
impact that a problem may have on a discrete region. Li

8. The same' principles should apply to our judicial systems. The '
starting point in allocating jurisdiction. among, the 'two judicial systems' is D
identifying the core of the federal courts' jurisdiction i -,- what' kinds of
matters must the federal courts handle either because no other tribunal is
structurally as well-equipped' o' because the states, have proven ineffective in
handling the matters of federal character. Unless. thre is a special, identifiable
need for federal ivolvment, the statecourts, as the courts of general e
jurisdiction, are the appropriate forums. [ '

Criminal Jurisdiction K
9. Ideally, federal criminal prosecution should occur only in those

instances in which state prosecution would not be as appropriate an
alternative. The following five characterizations suggest those cases in which
federal prosecution is most appropriate:

a) The proscribed activity constitutes an offense against the
federal government itself (a 'treason, piracies on the high seas, and m
counterfeiting) or its agents or against interests that are unquestionably L
associated with a national government (a international terrorist
action against U.S. ciltizens, interstate environmental concerns, or
wildlife preservation); Li

b) The proscribed activity involves substantial multistate or
international aspects (gg, organized crime, multistate drug operations,
multistate fraud schemes);

c) The proscribed activity, even if focused within a single state,
involves a sophistictated enterprise that is most'effectively prosecuted by
use of federal resources or expertise ( some white-collar crime, such
as market fraud or market structure cases, investment cases, financial
institutional fraud);

d) The proscribed activity involves serious, high-level or
widespread state or local government corruption, thereby tending to
undermine public confidence in the local prosecutorial and judicial
branches' effectiveness in dealing with' the matter;,'

THIS DOCUMENT HAS. BEEN PREPARED AT THE REQUEST OF THE JUDICIAL CONFERENCE
COMMITTEE ON LONG RANGE PLANNING SOLELY TO FACILITATE ITS DELIBERATIONS. THE I

CONTENTS HAVE NOT BEEN CLEARED WITHIN THE ADMINISTRATIVE OFFICE, AND THUS
DO NOT REPRESENT AGENCY VIEWS. PLEASE DO NOT REPRODUCE, DISSEMINATE, OR CITE.
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e) The proscribed activity, because, it raises highly sensitive civil
rights issues in the local community, is perceived as being more
objectively prosecuted within the federal system.

Civil Jurisdiction

10. Regarding civil causes of action, we recommend the following as
guiding principles for Congress in assigning jurisdiction to the federal courts:

L a) The mailer should arise under the United States Constitution;

b) The matter should involve the foreign relations of the United
States;

c) The matter should involve activities directly injurious to the
L federal government;

C7 d) The matter should involve federal officials or agencies as
plaintiffs or defendants;

e) The matter should involve disputes between the states;

f) The matter should affect substantial interstate or international
interests;

g) The matter should involve a clear need for uniformity on an
issue that the states have demonstrated an inability to deal with in a

L satisfactory way.

V C. Specific Recommendations

r- 1. A National Commission on the Federal Courts should be created,
Is consisting of members from the executive, legislative, and judicial branches of

I L federal government, as well as members from the state judiciary and academic
world, to study on a continuing basis and to make periodic recommendations
regarding a number of issues concerning the federal courts including, but not
limited to, their appropriate civil and criminal jurisdiction. Tlhe Commission
should be authorized to review conflicting statutory and federal rules

L interpretations, and to make recommendations for resolving those conflicts by
legislative action or rule revision.

Criminal Jurisdiction

2. Existing federal criminal statutes should be reviewed toward the goal
of eliminating provisions no longer serving a necessary purpose in a federal

THIS DOCUMENT HAS BEEN PREPARED AT THE REQUEST OF THE JUDICIAL CONFERENCE
COMMITTEE ON LONG RANGE PLANNING SOLELY TO FACILITATE ITS DELIBERATIONS. THE

L CONTENTS HAVE NOT BEEN CLEARED WITHIN THE ADMINISTRATIVE OFFICE, AND THUS
DO NI=T REPRESENT AGENCY VIEWS. PLEASE DO NOT REPRODUCE, DISSEMINATE, OR CITE.
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4

context. More broadly, a thorough revision of the federal criminal code I i
should be undertaken to bring the code to conformity with the goals of federal. L
criminal prosecution articulated in Part B.

3. Undertake cooperative efforts with the states to develop a policy to L
determine in which system offenses should best be prosecuted, including

-4> 1 l C 1(a) increase federal resources to state criminal justice al a
systems to prosecute matters now handled by federal prosecutors

Jbecause of lack of state capacity;

(b) increase the practice of cross-designating both federal -i F
and state prosecutors to gain efficiencies of prosecution; and

(c) authorizing state courts to adjudicate certain federal C
crimes for which there currently is no statutory grant of concurrent
jurisdiction. Under this proposal, for example, federal prosecutions of
local drug activity and some violent crime currently prosecuted under -
Project Triggerlock would be prosecuted in state court. Adopting this
recommendation would require Congress to repeal 18 U.S.C. § 3231,
which makes federal criminal jurisdiction an exclusively federal matters - 7
and to replace it with a statute granting the state courts concurrent L
jurisdiction over some federal crimes. tern

4. Through Executive Branch promulgation, formulate binding L
standards for prosecutive guidelines that are consistent with the jurisdictionally
boundaries for federal criminal prosecution articulated in Part B. The Ah
potential for harsher federal sentencing policies and the greater capacity in the
federal prisons should be insufficient grounds by themselves to warrant
prosecution under a federal, rather than state, criminal statute. V

5. Request that Congress include with each enactment a Judicial Impactrea,
Statement, which would include a calculation of the costs to the federal r, n L
government of the increased caseload resulting from proposed legislation. ad..
Also request that Ccngress, when considering legislation that would shift -

jurisdiction to the-state courts, to prepare Judicial Impact Statements, to
calculate the impact,Lfinancial and otherwise, on the states of the increased ni
caseload.

Civil Jurisdiction

6. Take steps to diminish the impact of diversity jurisdiction: V
(a) Eliminate diversity jurisdiction, except in suits

involving aliens and in interpleader suits (28 U.S.C. § 1335), and in suits >ec.
THIS, DOCUMN xREII THI DOCMENTHAS BEEN PREPARED AT THE REQUEST OF THE JUDICIAL CONF E.E

COMMITTEE ON LONG RANGE PLANNING SOLELY TO FACILITATE ITS DELIBERATIONS. ,-'E L
CONTENTS HAVE, NOT BEEN CLEARED WITHIN THE ADMINISTRATIVE OFFICE, AND THUS
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in which the petitioner can clearly demonstrate local prejudice in the
relevant state court. Diversity jurisdiction should also be retained in

- order to consolidate and resolve mass tort litigation. The traditional
"complete diversity" requirement should be relaxed in order to
promote, when appropriate, consolidation of all or most related
litigation. Congress should enact the necessary enabling legislation.

Alternatively, or additionally, the following recommendations
should be adopted:

(b) Eliminate in-state plaintiff diversity jurisdiction;

L (c) Undertake a,,fullscale study, including pilot projects as
appropriate, of the desirability and impact of shifting federal appellate
review of diversity cases to state appellate courts (which will require
encouraging states to revise their constitutions to permit such review);
and

(d) Limit diversity jurisdiction (i) by requiring litigants to
undertake a more rigorous showing that the jurisdictional amount-in-
controversy requirement has been satisfied, (ii) by raising the amount-
in-controversy level and indexing the new floor amount to the rate of
inflation, (iii) by excluding punitive damages from the calculation of

K the amount-in-controversy requirement, or (iv) by doing all the above;

7. Encourage states to adopt certification procedures, where such do not
currently exist, whereby federal courts could submit novel or difficult state law
questions to state 'supreme courts;

8. Assign categories of fact-intensive cases for decision in the first
instance to administrative judges or forums or to Article I courts. For
example, Congress should enact Judge Weis's dissenting recommendations
contained in the Federal Courts Study Committee Report at pages 58-59 (which
two other members of the Committee joined) concerning the resolution of
disability claims under the Social Security Act. Judge Weis's proposal

L contemplates a thorough administrative review by a Benefits Review Board of
decisions by ALJs, with full review of the Board's decision by the District Court

C and discretionary review of questions of law by the Courts of Appeals and
Supreme Court. Another example would be to provide agency jurisdiction
over certain kinds of ERISA cases; e.g., those involving review of welfare (as

L opposed to pension) claims under the ERISA statute;

9. Broaden and strengthen agency review of disputes within the
agency's jurisdiction. For example, the EEOC should be required to provide
careful scrutiny of EEO claims before issuing right-to-sue letters. Additionally,
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agencies should be encouraged to mediate and resolve disputes at the agency
level; ^

10. Congress- through legislation should prohibit agencies from
adopting a policy of non-acquiescence to the precedent established in a
particular circuit, which' some agencies, such as the Department of Health and
Human Services, have followed (see discussion of non-acquiescence' in FCSC
Report at pages 59-60). Congress should also prohibit agencies from
attempting through relitigatio t pr voke ier-circit conflict over an issue
if, for instance, the first three circuits to deal with the issue have adopted a
uniform precedent;

11. Eliminate certain federal civil jurisdiction, such as provided by the
Federal Employers' Liability Act, the Jones Act, or railway employees )
legislation, on grounds that the states have proven effective in resolving
worker compensation disputes in other industries and occupations;

12. Request that Congress include with each enactment a Judicial
Impact statement, which would include a calculation of the costs to the federal
government of the increased caseload resulting from proposed legislation.
Also request that Congress, when considering legislation which would shift
jurisdiction to the state courts, prepare Judicial Impact Statements to' calculate
the impact, financial and otherwise, on the stateslof'the increased caseload.

13. Congress should 'also require legislative staff of all substantive
committees of Congress and the Office of Legislative Counsel in the Senate
and the House,'when'reviewing proposed legislation for technical problems, 7
to satisfy to the greatest exten't possible a legislative checklist" covering items
such as the following:

* the appropriate statute of limitations;C
,, ,~~~~~~~~~~~~~~~C

* whether a private right of action is contemplated;

* whether pre-emption of state law is intended; t
• the definition of key terms;

LJ
* severability;

* whether a proposed bill would repeal or otherwise circumscribe,
displace, impair, or change the meaning of existing federal
legislation; 7
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* whether state courts are to have concurrent jurisdiction and, ifso, whether and to what extent an action would be removable to
federal court;

* the types of relief available;

* whether retroactive applicability is intended;

* the conditions for any award of attorney's fees authorized;

* whether exhaustion of administrative remedies is a
prerequisite to any civil action authorized;

* the conditions and procedures relating to personal jurisdiction
over persons incurring obligations under the proposed legislation;

* the viability and/or effect of private arbitration and other dispute
F resolution agreements under enforcement and relief provisions; and

* whether any administrative proceedings provided for are to be
formal or informal.

The legislative check list could also provide for consideration of:

L * whether any time deadline for judicial action appearing in
proposed legislation is necessary and, if so, reasonable;

* in the case of proposed legislation providing for judicial review
by a multi-judge panel, whether the same policy objectives could be
achieved by providing for single-judge review; and

* whether the statute applies to the territories, the District of
Columbia, and the Commonwealth of Puerto Rico, as well as the
states or other governmental unit.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN KENNETH F. RIPPLE
_ - ~~~~~~~~APPELLATE fRULES

PETER G. McCABE .
SECRETARY EDWARD LEAVY

BANKRUPTCY RULES

_ _ SAM C. POINTER, JR.
CML RULES

WILUAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

VIA FAX
October 6, 1993

MEMORANDUM TO CHAIRS AND REPORTERS OF ADVISORY COMMITTEES ON
BANKRUPTCY, CIVIL, AND CRIMINAL, RULES

SUBJECT: Facsimile Filing Guidelines

I am writing to advise you that the Judicial Conference
deferred adoption of the facsimile filing guidelines proposed by
the Committee on Court Administration and Case Management and
approved the following recommendation at its September 1993
session:

The Judicial Conference referred to the Committee on Rules
of Practice and Procedure, in coordination with the
Committees on Automation and Technology and Court
Administration and Case Management, for a report to the
September 1994 Conference, the question of whether, and
under what technical guidelines, filing by facsimile on a
routine basis should be permitted.

The filing guidelines considered by the Conference were much
improved over the original draft guidelines and included
substantial changes suggested by the rules committees' reporters
at the June 1993 Standing Rules Committee. Nonetheless, the
guidelines raised serious prob'ems.

The Advisory Committee on Appellate Rule's met soon after the
September Conference session and voted to publish for public
comment a revised abbreviated set of facsimile filing guidelines.
Many of the items contained in the revised guidelines were
excluded and left to local rules. A copy of the revised
guidelines approved by the Appellate Rules Committee for
publication is attached for your information.

It appears that at least some members of the Judicial
Conference were pressing the Rules Committees for expedited
action. In light of the Conference's action, I am requesting
that you advise me whether it is feasible for your committee to



Facsimile Filing Guidelines Page Two

approve for publication for public comment the filing guidelines, Las revised by the Appellate Rules Committee, and any necessaryrules amendments in time for the November 1, 1993 scheduled
publication date.

I am also sending to you a copy of a memorandum from JudgeRobertE. Keeton describing the Judicial Conference actions. K
L]Please call (TEL 202-273-1820) or fax (FAX-202-273-1826) 

-your response to John Rabiej. .7

Alicemarie H. Stotler '

Attachments E

EJL



Li -COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
L WASHINGTON, D-C. 20544

ROBERT E. KEETON 
CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN 
KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY 
- ---EDWARD LEAV;Y,a

BANKRUPTCY RULES

SAM C. POINTER. JR.
CIVIL RULES

- WILLIAM TERRELL HODGESL 
CRIMINAL RULES

September 23, 1993 RALPH K.,WINTER, JR.

L

K MEMORANDUM TO THE HONORABLE ALICEMARIE H. STOTLER

K FROM: ROBERT E. KEETON

SUBJECT: Judicial Conference Action of 9120/93 on FAX Filing
---I wt to confirm and supp~Ihe fmen-nly oral-report to you about the Judicial

Conference action of September 20, 1993, on fax filing.

The formal action was adoption-of the following motion made by Chief Judge
Mikva:

K - - - ' ~The Judicial Conference ref-rred-to the Commnnittee on Rules of Practice
-and Procedure, in coordination with the Committees on Automation andK Technology and Court Administration and Case Management, for a report
to the September 1994 Conference, the question of whether, and under
what technical guidelines, filing by facsimile on a routine basis should beK pern itted.

Judge Mikva's explanation of his motion included a comment that I interpreted as
meaning the Rules Committee may need to be exposed to a little heat from the Judicial
Conference to get it moving. This comment was made after I had explained that the
Rules Enabling Act process would -require a minimum of four months - and preferably alonger period - for public comment, as well as consideration by Advisory Committees
and the Standing Committee both before and after the period of public comment. Judge
Mika had earlier supported my comment that for the Judicial Conference to bypass the
Rules Enabling Act process would-be anr embarrassment to our continuing efforts to get.
Congress notf to do that in other matters of greater significance than fax filing. Thus,when-I put his Several comments together, I infer that he, at least, and perhaps many
others among those who contributed to the substantial majority voting for Judge Mikva's
motion, are pressing the Rules Committees to find a way to expedite the Rules Enabling

L
L.



aAct process so a proposal can be ready for the Judicial Conference to adopt it (or vote
to send it on to the Supreme Court and Congress, if rules amendments are required) atthe September 1994 meeting of the Judicial Conference.

Is it possible to proceed that rapidly, consistent with the requirements of the
Rules Enabling Act? The answer may depend on what the-proposal is and how
controversial it turns out to be in the Bench-aind Bar. In any event, however, in order to
be well prepared for the September 1994 Conference meeting, you will need to be able
to demonstrate that the Rules Committees have done their best to comply with both theletter and 'spirit of the September 1993 vote.

If you wait for a vote of the Standing Committee (at its January 1994 meeting) toapprove publication of a draft for comment, the comment period could not commence
before February or March-and could--not close before May or June. That would be toolate for reconsideration by the Advisory Committees in time to have their
recommendations before the Standing Committee at its June 1994 meeting, when it -'
would need -to act in order to have a recommendation before the Judicial Conference in 7September 1994. 

LJ

If you want to consider requesting the Standing Committee to approve publication 7by telephone vote before the Committee meets in January 1994, the key obstacle is the
necessity of stirring the Advisory Committees to prepare almost immediately, for
publication, a suitable draft or drafts of -proposed rules amendments (it might need to be [1
more than a single draft, because the Bankruptcy Committee strongly believes it has
special reasons for not allowing local option for fax -filings in bankruptcy clerks' offices). -

Judge Boyle from Rhode Island (the district judge member of the Judicial LConference from the First Circuit) made the point both in the meeting and more-fully to
me outside the meeting that if we have either a rule of procedure, or a Judicial -,
Conference guideline, or both, regarding fax filing, probably it should also deal with fax
service by lawyer upon lawyer. - Fax service may be less difficult to deal with because -ofthe consensual context - both lawyers must -have fax machines and machines that are
compatible before it can happen. But problems may nevertheless arise about how quick
and reliable the service will be, and we may get a fair amount of public comment about,
any proposed rule on fax service. L

I have two comments as an ex officio member of the Subcommittee on Style
(through September 30 only, of course).

First, on the flight down to Washington on September 20, I was reading over thelatest draft of "GUIDELINES FOR FILING BY FACSIMILE," Agenda F-7 (Appendix LA), which you will note bears a striking similarity to the high- pressure draft done by the
conscripts we sent off to a -separate room- to work while the Standing Committee was
meeting in June. In part II-(2) you will see a proposed style change I interlined to deal E

2 Ell

I



with what seemed to me an ambiguity In the Conference session, somebody raised a
question about whether 11 (2) meant the fax machine had to be in the Clerk's office?

74 1 .Before I could answer, "Clearly not," others said, "Yes, of course-' For me, this was a
L clear demonstration of the Standing Committee's point that the current draft is still

imperfect.

Second, my other interlineations on the attached draft (changing the title to
"Guidelines for Facsimile Transmission" and proposing associated changes) are
suggestions I was thinking about, as a means of avoiding conflicts between guidelines and
rules, before the discussion this morning (September 23) in the meeting of the Advisory
Conimittee on Appellate Rules. By one or more separate communications, you will
receive more information about the very constructive recommendations of that
Committee.

I will leave further distribution of this memorandum to your discretion.

Li

Robert E. Keeton

Attachments
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L Fax Filing
) Appellate Rules

December 1993

GUIDELINES FOR FACSIMILE TRANSMISSION

L I. General Purpose and Scope:

(t) Purpose of the Guidelines: The Guidelines for
Facsimile Transmission are the standards established by
the Judicial Conference of the United States to assist
those court that permit their clerks, under the Federal
Rules of Appellate, Civil, Criminal and Bankruptcy

L procedure, to receive documents for filing by means of
facsimile transmission.

(2) Compliance with Rules of Procedure: These Guidelines
L for Facsimile Transmission are designed to guide the

activities of litigants and court personnel relating to
F facsimile transmission consistent with, and where
L authorized by, all applicable rules of procedure

adopted under 28 U.S.C. §§ 2072 and 2075. They do not
mn amend, modify, or excuse noncompliance with any
L applicable rules.

II. Definitions:

L (1) "Facsimile transmission" means sending a copy of a
document by a system that encodes a document into
electronic signals, transmits these electronic signals,
and reconstructs the signals so a duplicate of the
original document can be printed at the receiving end.

(2) "Receive by facsimile"' means a clerk's receiving by one
or the other of the following means: (a) receiving by
a facsimile machine in the clerk's office a facsimile
transmission of a document; (b) receiving in the
clerk's office a document sent by facsimile
transmissiongto a facsimile machine located outside the
clerk's office.

(3) "Facsimile machine" means a machine, used to transmit
or receive documents, that meets the standards stated
in part III of these guidelines.

(4) "Fax" is an abbreviation for "facsimile" and, as
indicated by the context, may refer to a facsimile
transmission or to a document so transmitted.
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III. Technical Requirements:

For purposes of these guidelines, in order for courts to
receive by facsimile the following technical requirements
must be met.1

(1) Facsimile Machine'Standards: Lo
(a)' A facsimile machine must be able to send or

receive a facsimile transmission using the
international standard for scanning, coding, and
transmission established for Group 3 machines by
the Consuitative Committee of International
Telegraphy and Telephone of the International
Telecommunications Union (CCITT), in regular
resolution. '

(b) The receiving unit must be connected to and print
['' through a lprinter usinglxerographic tephnology, or m7
a facsXmile modem that is connected to, a -personal
computer that prints through a printer using
xerographic technology. Only plain paper (no
thermal paper) facsiile machines may be used.

' aff 1t1 ',j '1 '4',1 ' !3x I i ,,,q , Li

(2) Additional',Facsimi,,lle r:|1 Stndarjds for Senders:lI

(a) Each senaer must ae the following equipment i
standard:

(i) CCITT Compatibility- Group 32

(ii) Model Speed - 9600-2400 bps (bits per second)
with automatic stepdown; and

(iii) Image Resolution - standard 203 x 98.

1 The'Administrative Office will monitor technological
advances and will recommend modifications to these guidelines
when necessary.

L

2 Group 3 fax machines are currently the most common, L
accounting for 97% of the devices on the market. Group 3 L
compatibility is mandatory for public applications at the present
time. Group 3 fax can utilize the public telephone network
(voice grade lines) and does not require special data lines. L
Group 3 fax devices transmit at under 1 minute per page, may have
laser printing capability, and use various standard data
compression techniques to increase transmission speed.

ILI
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(b) A facsimile machine used to send documents to a
clerk of the court must be able to produce a
transmission record, as proof of transmission at
the time transmission is completed.

IV. Resource Availability: No additional personnel (FTE's) or
funds for equipment will be made available due to a court's
adoption of a fax filing policy. Courts should be aware of
the potential burdens-on the clerk's office and should
examine thoroughly the potential impact on the court before
adopting a fax policy.a

V. Fees:

(1) Payment of filing fees and any additional charges
7 prescribed or authorized by the Judicial Conference for
L the use of the facsimile filing option shall be made in

a manner determined by the Administrative Office.

(2) If a court authorizes the filing of papers by-facsimile
on a routine basis, the clerk must ensure that
appropriate filing fees and any additional charges are
paid.

(3) Other Fees for Filing by Fax3

(a) When documents are received on the court's fax
equipment, the court shall collect the following
fees, in addition to any other filing fees

L required by law:

For the first ten pages of the document,
excluding the cover sheet and special
handling instruction sheet . . . . . . $5.00

For each additional page . . . . . . . $ .75

Any necessary copies to be reproduced
by the court, for each page4 . . . . . $ .50

(b) No fees are to be charged for services rendered on
behalf of the United States or any agency or any

7 official of the United States acting in his or her

3 These fees may be collected once the Judicial Conference
approves amendments to the Miscellaneous Fee Schedules
promulgated under 28 U.S.C. §§ 1913, 1914, and 1930.

~ 4 See Miscellaneous Fee Schedule.



Pax Filing
Appellate Rules

December 1993 m

official capacity.

VI. Regulations (other than machine standards) Applicable to 7
Parties and their Lawyers: G

Regulations concerning when facsimile filing is permitted,
the forms and methods to use, and recordkeeping requirements
should be the subject of local rules of the courts that
permit such filing. Following are sample local rules that
may be Appropriate toscontrol facsimile filings in United
States Courts of Appeals

LJ
1
LJ

L.
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L; MODEL LOCAL COURT RULES
FORK FACSIMILE FILING

25.1 Facsimile Filing. The court will accept for filing a paper
transmitted by facsimile (fax) subject to the Guidelines for
Facsimile Transmission established by the Judicial Conference of
the United States and the provisions of Cir. R. 25.2 through
25.9. The following documents are inappropriate for fax filing

L and will not be accepted except in emergency situations cleared
with the clerk in advance: d_,___ _

25.2 Transmission to the Clerk. A papermay be faxed to the
clerk for filing. A faxed document must satisfy the requirements
of the Federal Rules of Appellate Procedure and the rules of this
court except that only one copy should be faxed unless the clerk
requests additional copies. Color cover requirements are
waived; Cir. R. 25.5 governs the signature.

L * * OR * *

7 .<. 25.2 Transmission to the Clerk. A paper may be faxed to the
clerk for filing if authorized by the Court in a particular case
or by the clerk in an emergency or other appropriate
circumstance. Unless authorized in advance, a paper faxed to the
clerk will not be accepted for filing. A paper faxed after

LtJ advance authorization must satisfy the requirements of the
Federal Rules of Appellate Procedure and the rules of this court
except that only one copy shoulXd be faxed, unless the clerk
requests additional copies. Colorpcover requirements are waived;
Cir. R. 25.5 governs the signature.

25.3 Transmission to a Fax Fil.ing Agent. A paper may be faxed
to a private person or entity (fax filing agent) for filing with
the clerk. When a fax :filing agent presents a faxed paper for
filing, it must be of laser quality and satisfy all requirements
of the Federal' Rules of Appellalte'Procedure and the rules of this
court except that Cir. R. 25.5 governs the signature.

25.4 When Filing is Complete. Fax transmission to a fax filing
agent or to the, clerk does not constitute filing. Filing is
complete only when a faxed paper is received by the clerk.

25.5 Signature. A paper faxed'tp a fax filing agent or to the
clerk will be filed subject to receipt by the clerk of an
identical signed original within 3 days.

* * OR **
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25.5 Signature. The image of an original signature on a faxed

paper constitutes an original signature for filing purposes. If
the original signed document is not filed, it must be retained by
the attorney of record or the party originating the document
until the litigation concludes.

25.6 Copiies. A party faxing a paper to the clerk for filing,
before the entd of the next'business day must deliver to the clerk
or send4 by first class mail the number'of copies required by the
Federal Rules'of Appllate Procedure or the rules of this court. C

The copies must be identical in all respects to the faxed paper
filed. If circumstances require, however, the clerk may make
copies of faxed papers and charge the filing party for the number
of copies req iired by the applicable rule.

25.7 Covert Sheet. A paper faxed directly to the clerk must be
have a fax lcover s ent in addieion to any her cover required L
by the ruiesli howwinthe following:

a. the name of the case and the case number, if known;
b. the title of the dX unemt or documents being faxed; L
c. the sender's name, address, telephone number and fax

number; i

d. the number of pagesLincluding the cover sheet, being
faxed';

e. the date ind time 1 x edl l
f. billlfing or chargei i iformatn for court fees; and K
g. whether oegm nt recep is requested. n

This coverp' sheet i t tt page limitations
otherwisel "pplilcbble` to L

25.8 Acknowledgment of Receiptr. If the sender so requests in
writing on the cover sheet reqi ire by Cir. R. 25.7, the clerk
will acknowledge receipt' o pipfrsl faked directly to the clerk by
faxing the 'sender a lopyo 'the~oe~he't. The clerk also will
note any transmission et! icpb' obfe the cover sheet
before faxing Tilt to! h e'e~

25.9 Fees. Before the end of theWnext business day after a
paper is faxed 'to the clerk f tIfiing, any applicable filing
fees, including thefax l'il ixi fees,1 must be delivered to the
clerk or sent to the cdler) ky firgtr1class mail. ' When a paper is r
faxed to a fax filig ag ent, th fafiling agent must pay any
applicable fees atuthel ~ea resents the paper for
filing. '

25.10 Manner of Service. A pape'r may be served by fax and
service is complete upon trasmi4ssion. Before the end of the
next business day, however, the sender must deliver or send by
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first class mail to the party served by fax, an -identical copy.
Proof of service by fax must include a certification of the fax
number to which the paper was transmitted and of the separate
mailing or delivery, in addition to the requirements of Fed. R.
App. P. 25(d).

Li~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,
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Minutes
Appellate Rules Advisory

Committee
September 22-23, 1993

Fax Filing

1. Backround

Judge Keeton explained the need to get a proposal ready, if possible, for
L consideration by the Judicial Conference in September 1994. That meant that if any rule

amendments are needed, they must be approved by the Advisory Committee at the
September meeting and published by November 1 along with the rules approved by the
Standing Committee at its June meeting. Judge Keeton stated that approval for
publication of any proposed rule changes bearing on facsimile filing would likely be
handled by the Standing Committee by telep zone.

-. In order to facilitate that process-Judg Keeton had prepared and distributed the
previous evening a redraft of existing Rule 25. He worked from the draft of the rule just

o- - approved by the Judicial Conference for submission to the Supreme Court. Judge
Keeton's redraft read as follows:

Rule 25. Filing and Service.
1 (a) Filing.

7 2 (1), A paper required or permitted to be filed in a court of appeals must
3 be filed with the clerk. Filing may be accomplished
4 (A) by mail addressed to the clerk;
5 (B) by facsimile transmission, by means meeting the standards
6 then in effect under Guidelines for Receiving Facsimile
7 Transmissions promulgated by the Judicial Conference of the
8 United States, if the court of appeals by local rule or by
9 order in a particular case has approved facsimile

10 transmission; or
11 (C) by filing with a single judge, with that judge's permission, a
12 motion that may be granted by a single judge, in which event
13 the judge must note thereon the filing date and give it to the
14 clerk.
15 (2) Filing is not timely unless the paper is received by the clerk or the

r- 16 single judge, or the facsimile transmission is received by the clerk,
L 17 within the time fixed for filing, except that briefs and appendices are

18 treated as filed on the date of mailing if the most expeditious form
g19 of delivery by mail, other than special delivery, is used.

20 (3) A paper filed by an inmate confined in an institution is timely filed
21 if deposited in the institution's internal mal system on or before the
22 last day for filing. Timely filing of a paper by an inmate confined in
23 an institution may be shown by a notarized statement or declaration
24 (in compliance with 28 U.S.C. § 1746) setting forth the date of
25 deposit and stating that first-class postage has been prepaid.
26 (4) The clerk must not refuse to accept for filing any paper presented

L. 28

Lo



27 for that purposed solely because it is not presented in proper form

28 as required by these rules or by any local rule or practice.

29 .

30 (c) Manner of Service. Service may be personal; by maiL or by facsimile V
31 transmission if permittied by the court of appeals by local rule or by order

*32 in a particular case. Personal service is complete on delivery of a copy to a

33 clerk or other responsible person at the office of counseL Service by mail li

34 is complete on mailing. Service by facsimile transmission is complete upon

35 electronic acknowledgement of receipt by means meeting the standards

36 then in effect under Guidelines for Receiving Facsimile Transmissions

37 - promulgated by The Judicial Conferenc of the UnitedStates.
38 (d) Proof of Service., r
39 - [inser, in line B43'f the dat& approved by the JudicialConference in L

40 September 1993, after "Ma",the words t"or facsimilefansmission," and

41 in lne 44, after tnmailed" the words "or transmitted."
4~~~~~~~~~~~~1 i°n %' lin 44 after

Judge Keeton indicated that he would ask the Committee to focus irst on the V
redraft of Rule 25. He noted, however, that the Committee also must look at the

Guidelines for Facsimile Filing that were presented to the Judicial Conference. Judge

Keeton stated his belief that the Guidelines need further revision.

Judge Keeton indicated that he would like the Committee to consider whether

there are any parts of the Guidelines that should be included in the rules. He stated V
that it would be desirable to avoid inclusion of material in the rules that does not need

to be there. Inclusion in the rules of tedhnil standards governing the types of

machinery to be used, etc. would be espei undesirable because amendment of the

rules is both cumbersome and time consumig and it would be difficult for the rules to

keep- pace with technological advanements. r
Judge Keeton indicated that authorizing the Judicial Conference to amend the

Guidelines without review by the Supreme Court and Congress presents an issue similar F
to the one the Committee previously discussed concerning delegation to the

Administrative Office of printing standards' ', He indiated, however, that he believes

there is a strong argument that establishing technical standards in Guidelines
promulgated by the Judicial Conference is not inconsistent with the Rules Enabling Act.

Judge Keeton stated, however, that the Co"ttee it want to consider that issue.

In addition to any question about the Rules Enabling Act, Judge Keeton, said that

he also was concerned about accessibility of thl Guidelines. He indicated that he would

lie the Guidelines to be printed for public cotentVat the same time as the proposed C

rule amendments.- He also believes that the Guidewles should be transmitted to both Li
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the Supreme Court and Congress. He further suggested that they might be printed as an
appendix to the rules or in the notes.

- As a last matter, Judge Keeton suggested that he would like to further amend his
r - redraft of the Guidelines. His original objective had been to remove any mention of

"filing" from the Guidelines because he believes that all "filing" rules should be contained
in the rules. As a consequence, he had changed the title from 'Guidelines for Filing by
Facsimile to "Guidelines for Receiving by Facsimile." He indicated that he thought a
better title would be 'Guidelines for Facsimile Transmission.'

* For clarification Judge Logan asked about the origin of the Guidelinem Judge
- Keeton responded that the original draft had been prepared by the Court Administration

7 Committee: Judge Logan then asked whether it would be appropriate for a rules
L committee to suggest changes in the Guidelines. Judge Keeton responded that he

believes such recommendations would be appropriate. In fact, the draft from which he
was working was altered last summer by a working group composed of the advisory

L committee reporters who redrafted the Guidelines in an attempt to minimize the
conflicts between the Guidelines and the rules. Judge Keeton reported that there had
been some sentiment at the Standing Committee's June meeting to simply disapprove the

K draft Guidelines because of the conflicts between the Guidelines and the rules. Judge
Keeton had opposed a simple rejection of the Guidelines because he feared that there

* would be members of the Judicial Conference who favored getting the guidelines in
place and might adopt them as originally drafted rather than suffer any further delay.
Therefore, he had organized the drafting subgroup during the Standing Committee
meeting.

Discussion followed concerning possible problems with the Rules Enabling Act.
Judge Keeton believes that delegation by rule to the Judicial Conference of power to
fashion guidelines differs from the Committee's earlier problems with delegation of
printing standards. In this instance, the Judicial Conference has already promulgated
Guidelines. Those Guidelines permit the courts to accept facsimile filings in
emergencies. The current proposal is, therefore, simply to amend those Guidelines. So,
the Conference has already taken an affirmative position on its power to promulgate
guidelines.

With regard to the proposed amendments to Rule 25, Judge Keeton suggested
that there be another change to Rule 25(e) to accommodate, the fact that parties are
often required to provide multiple copies of the document filed. Judge Keeton suggested
adding the following language to Rule 25(e):

"and, when facsimile transmission is permitted, -may allow extra copies to be
presented within a reasonable time after the facsimile transmission is received."

That addition would allow a clerk to refuse to receive more than one copy by facsimile
transmission and require that the party follow the facsimile transmission with hard
copies.
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Judge Logan asked whether the style subcommittee would be able to review the
draft rules before publication. Judge Keeton stated that Mr. Brian Garner and the style
subcommittee would be occupied with the Civil Rules Committee until after that
committee's meeting in late October. Therefore, the amendments would be prepared for
publication without review by the style committee. ,

Having finished its preliminary discussion, the Committee turned its attention to
the task of approvi some version of Rule'25, and of the IGdelines.

2. Guidelines vs. Rules

shoul Judge'Ripple discussed the importance of the distinction between information that
-. - - - should be in the Guidelines versus that which should be included the national rules...

Judge Ripple emphasized that he would like to keep everything that a practitioner-needs
to know in the rules. In contrast, he, stated -,that provisions regulating court conduct need L
not be in the dules -and, therefore, could appropriately be included in the Guidelines.
Judge Ripple questioned whether the material in parts V, VL and VII of the draft '
Guidelines shouldt be thee. He. stated that a requirement that certain items be included
on alcover sheet is so bic that it should be found in either the national or local rules.

Judge Keeton suggested the possibility that some of the information in the
.Guidelines could be placed in a form that would follow the rules. Mr. Munford
suggested that plac tie Guideline's in an appendix to the rules might also serve the
sammez purppse.+Judge.leleton idicated, however, that the drawback of either approach
is that amendment ither a form or appendix requires the full procedures under the
Rules Enabling Act.

Judge Williams noted that if everything a practitioner needs to know should be in
the rules rather than the Guidelines, then even all the technical standards in part m of li
the draft Guidelines would need to be in the rules.

Mr. Mnford pointed out that not all information that practitioners need is
included, in the rule. With regard to the fee for filing a notice of appeal the rules
simply refer to the statute setting the fee. The amount of the fee is not included in the p
rules. Judge Keeton stated that the statute actually does not set the fee; the statute
authorizes the dicial Conference to set the fee schedule and, in fact, the fee schedule
set by the Conference is not as readily accessible ashe would like., Parties and lawyers 7
who are lupfari.,,rwith the fke schedule usually receive the information from the clerk's A
office.

Judge, Ripple argued, that the last sentence of existing Rule 25(a) means that the L
technical standards need not be included in the rule. That sentence states: 'A court of
appeals may, by local rule, permit papers to be filed by Ifacsimile or other electronic 7
means, provided such means are authorized by and consistent with standards established
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by the Judicial Conference of the United States.' That sentence was approved by
Congress and has the force and effect of law. The intent of that sentence was to
authorize the Judicial Conference to establish technical standards. Further, the, technical

- standards do not impact the daily practice of law. Rather, a practitioner acquiring a
piece of machinery has a one time question about whether the equipment meets the
federal standards. Judge Ripple argued that parts V. VI, VII, and VIII(1) & (2) should
be in the rules.

LI Mr. Froeb and Mr. Munford indicated agreement with Judge Ripple's basic
principle that directions to practitioners should be easily accessible. Mr. Froeb asked,
however, whether it is important that all the information enumerated in partVII of the

* -*Guidelines be on the cover page, of a fax transmission. Mr. Strubbe replied that the
court probably needs all of thna tion. Judge Keeton asked whether it is truly

F. -necessary that all of the information be included on the fax cover sheet as distinguished
from the rest of the document. 'Judge Keeton suggested that perhaps all of part VII
could be omitted.

Judge Logan suggested that both parts V (Original Signature) and VI
(Transmision Record) should be included in the national rules but that perhaps all

7 other matters could be covered by local rules.

Mr, Kopp suggested breaking the whole issue down into two tracks. The courts
that are interested in permitting fax filings on a routine basis need guidelines so that
they can do so. As soon as there are guidelines those courts can proceed by local rule.
While there maybe some need for uniformity in this area as in others, the only matter
as to which tthere: is urgency is the technical standards. ITerefore, he suggested that the
rules process may proceed to develop uniform national rules but not on such a fast track

F' as the guidelines.,

Judge Keeton responded that it would be consistent with the objectives of the
Court Administraition Committee to have a national rule that authorizes local facsimile
filing rules. He xressed, continuing concern, however, about the possibility that there
might be an intervening standard (the Guidelines) that would restrict a local court's
authority to develop such rules. In other words, there remains the Possibility that even if
a national rule grants broad authority to fashion local rules, the Guidelines could be
adopted and narrow the scope of local rulemaking 'authority' on the topic.

L Judge Keeton stated that it might be possible to retain parts I, II, and Im of the
Guidelines, along with Rule 25(a)(1)(B), and recommend that the rest of the matters
currently covered by other parts of the Guidelines could be referred to the local courts
for adoption as local rules.

i Judge Logan a, greed. Because Rule 25(a) requires a local rule, it can be the
responsibility obfthe circuit adopting such a rule to include in it all information needed
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by a lawyer who files by fax. He suggested, therefore, that the national rule need do

nothing more than authorize local rules permitting fax filing. Eventually the Committee 7
may feel ready to establish national standards but because of the newness of the entire

process this may be an appropriate topic for local experimentation.

Judge Keeton suggested that if the Committee favors such an approach it should

make a recommendation as to the limitations of the guidelines. That is, the Committee

should identify ihat material that it believesis appropriate for the Guidelines and

recommend that all other matters, be ered either by national or locl rue. l.,

lJudge Ripple ten stated tlat the first quesion the Committee should address is

whether, as a matter of principle mttersthat affe the conut o praitioners should 1e !

be Jin rulesrter-than t Guid s. If th te i that sh tters ould be

incorporaed ith should be C
-in Ithe ainl rule oloaris.fthvoeithtiisotncsryo cude

practitioner related directions n rules, tn the Committee ould discuss simle
coordination of all the inforn

~T o ;dv~thediscussion! along Judge Ripple moved that all matters concerning the

conductof litigation should be in either national or local rules." Judge Logan seconded K
the mooti, Judge Willians ked whether the motion was subject to Judge Ripple's

*earlierhitchil rqai as the type of mhines. Judge Ripple

replie jfirmatlVely.

Ml. Kibpp Yoicd ~slron4grmernet With the motion. He pointed to the original

Koppelll~nn g eoposedl Guideinges. That provision says that if lthe original

sign vz goF4 t ut 4ai&ut feigto olldes. Mr.

Kopp3staed tt jank iy such rement should be as accessible as possible and, therefore, p
sho ldbed la rule.

FFl~c~kL4~~U A lhJ' nciple4U but argued that there "re many matters that L
a dt > may not be necessary o have all, of the detailed LZ

dpra ii~ H~o~~~i eGuidelins.

F FFt Ff iFFl FFn Nn' I FicluidF d, Judge Ripple called for a vote on the motion to
includ Ioclud JugeRipe alld K

includei d ~i r i hrs inl rles rather than the Guidelines. The motion

passed ,nnmfly.

3. Nati1 LoRau pules

Foiowite decision-making matrix he had announced earlier, Judge Ripple

stated *hathe n qestion was whether any necessary directions to practitioners should
be i naonl l rules. iHe suggested that Judge Keeton's draft of Rule 25 serve as

a startig IF d he specifically asked the Committee to focus on draft Rule
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25(a)(1)(B). Judge Ripple noted that the language of that subparagraph differs from the
corollary provision in current Rule 25(a) and he asked Judge Keeton whether he
intended to accomplish something different. Judge Keeton stated that his intent was the
same but that he had simply attempted to restructure the rule in the manner of the style
subcomunittee. Given that understanding, Judge Ripple suggested that the Committee
discuss whether some matters should be governed by national rule and whether others
(and which ones) could be subject to local variation.

On the basis of prior discussion, Judge Ripple suggested that one possibility would
be to recommend that-
1. the national rules simply continue to authorize local rules;
2. the Guidelines indlude only parts L ,L and m of the current draft guidelines (Le,

* all practitioner conduct should be excised from the Guidelines);-and
V -I3. local rules be used to regulate practitioner conduct.

Mr. Froeb moved that approach; the motion was seconded by Judge HaLl

Judge Hall suggested tat Hne Committee might expedite the local rules process
by sending the circuits a model . e. TIe suggestion was taken as a friendly amendment
to the motion.

Judge Logan expressed support for the motion. He focused upon the original
signature requirement. While he bad originally thought -that such a requirement should
be in the national rule, upon reflection he had changed his mind. Because it is necessary
to have, a local rule authorizing facsimile filing, he thought that it would not be
inappropriate for some courts to say that a person who files by fax must ile the original
by next mail while others might be content to allow the party to simply retain the
original until the conclusion of the litigation.

Vote was taken on the motion and it passed unanimously. Judge Ripple
summarized the Committee's understanding of that vote as follows: 1) the question of
'practitioner conduct with respect to facsimile filing should be covered by local rule, at
least for the near future; 2) the Committee adopted that approach because local
experimentation would provide an opportinity to perfect the local rules before going to a
national rule; and 3) the Committee would prepare a model rule or checklist to be used

X by the circuits in the development of their local rules.

F 4. he Gilines

The discussion then turned to the draft Guidelines and an effort to identify those
provisions that should remain in the Guidelines and those that should be excised.

L.

Upon examining part I, Wr. Strubbe suggested that part I paragraph (3) might
arguably govern attorney conduct and therefore should be excised from the Guidelines.
That provision is entitled Prohibited Documents" and provides:
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Papers may not be sent by facsimile transmission to the court for filing unless the
court has expressly authorized such transmissions by local rule or by-order in a
particular case. In addition, bankruptcy petitions and schedules may not be sent
by, facsimile transmission.

Judge Keeton offered a proposed modification of that provision which he thought
* could make its retention consistent with the Committees intent.,

A communication by facsimile transmission must not be treated by al clerk as
received for iling unless the court has expressly authorized facsimile transmission
by locl rule or by order in a particular case.L

Judge Ripple noted that even the amended provision comes close to the line that
the Committee had decded to! draw., If the effort is to keep the Guidelines fairly stark
perhaps this couldibe elimnated from them.[

Mr. Munford stated that be believed that any such provision would" conflict with
the Rule 25 provision prohibitin alerk fro refusing to file a document' because it is

not in proper form.gn

Judge Ripple moved that part I paragraph (3) be deleted from the Guidelines.
Judge Logan seconded the motion. It passed Unanimously.

The discussion moved to part II of the Guidelines. Judge Keeton suggested that
his handwritten materi be sibstitited for 1pat'II paragraph (2). Judge Keeton's
proposed part i paragraph (2) would d"e I eive by facsimile" as follows:

(2 rebceib c e" s"a cby one or the other of the
folowing means:, LI~

( receiving by a fFsim le He in the clerk's office of a facsimile
tranmission o a document;
(B) rec Abl Fe's Pdice a printed copy of a document sent by
facsimle trtsmitsion, to a Facsimile machine located outside the clerk's

Judge Keetond ndiatd ti'thel Later provision would allow a local rule to receive a
document lIna it was sent to a fax machine outside the-
clerk's offic adtatpsetd orfiling. ;

Mr. Munford asked whether the provision for document received by a facsimile
machine located outside- the clerk's office has anything to do with facsimile filing. He Ii
stated that inhis view it makes no difference whether a document has a facsimile of a
signature or an original signatrc'n M. Mr unford further indicated that in his opinion the v
clerk would -not be fre to refiue a doument, under the new provision in Rule 25
prohibiting a clerk from, refusing to file a Aocument because it fails to comply with a
requirement of form. Tle' Committee dissd he'-issue and there was clear division of
opinion. Judge Ripple ecncludedlifihat theisignature question clearly must be addressed L
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in the model local rule.

Judge Keeton's redraft of part II subparagraph (2)(B) was amended by deleting
the words 'printed copy of ae so that it read, *receiving in the clerk's office a document
sent by facsimile transmission to a facsimile machine located outside the clerk's office."
Having approved that change, part II was unanimously approved for retention in the
Guidelines.

The Committee then turned its attention to part I of the Guidelines, the
technical requirements provisions. Judge Logan noted that it governs sending as well as
court receipt of facsimile transmissions. Judge Ripple noted once again his belief that
Rule 25 currently authorizes the Judicial Conference to establish such technical
standards and that Judge Keeton's redraft eof Rule 25(a)(1)(B) retains that provision.

Because Committee attention had returned to Rule 25, Judge Keeton noted that
if the title of the Guidelines is changed to Guidelines' for ac ile Transmission then
there would need to be a language change in Rule 25(a)(1)(9), In the second line of
that paragraph the word 'receiving' should be stricken as well as the Vs" at the end of the
word transmission in the third line. The same changes were aPproved in 25(c). i

Mr. Kopp asked whether the technical requirements in Part m should apply to
transmission to an outside agency as well as those directly to a court, The Reporter
stated that clearly some of them should apply even to the outside agency because they
affect the quality of the document received. The Committee concluded that the
provisions of part m should be retained in the Guidelines.

The Committee considered part IV governing resource availability., Part IV
indicates that courts will not receive additional personnel, or, fds for equipment due to
adoption Lof a fax filing policy. Because that part of the Guidelinesis so clearly
addressed to the courts and not to practitioners, there was agreement that it belongs in
the Guidelines.

Judge Ripple moved that part V - dealing with original signatures - be made
part of the model rule because it deals with practitioner conduct; Judge Boggs seconded
the motion. The motion passed unanimously.

For clarification, Mr. Strubbe asked whether the rules should require, as the
Guidelines suggest, that in the absence of a local rule authorizing facsimile transmissions
on a regular basis, a court order would be necessary to permit facsimile filing. Mr.
Strubbe noted that in his court such requests are currently handled by the clerk's office
rather than by a judge. Judge Ripple suggested that when preparing a model local rule,
that issue will need to be addressed, but that the Committee's current concern was
simply to determine which material should remain in the Guidelines and which should be
excised.
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Judge Ripple moved that part VI - dealing with transmission records - should be

deleted from the Guidelines and considered as part of the rulemaking process. The

motion was seconded by Mr. Munford. Mr. Froeb suggested that such a requirement

would be unnecessary even in the rules. The motion passed unanimously.

Judge Ripple then moved that part VII - dealing with cover sheets - should be fl
deleted from the Guidelines and made part of the rulemaking process; Judge Hall

seconded the motion. It passed unanimousy.X

Te Committee focused upon part I, dealing with collection of filing fees and

authoriZin additional fees -for facsimile filing. Mr. McCabe pointed out that the

pertinent statuite §§ 1913, 1i94, 1915ind i930, say that the Judicial Conference shall

prescribe D allUes and the clers may ol hrge fees authorized by the Judcial

Conference. Judge eton cncluded tt the statutory directives make it unnecessary K
to includelhe provisions ini part VIneiterthJ e national or local rules. Judge Ripple

moved that p !i ,lW be- plit hta and thatii be retained in the guidelines; the motion

was seconded ad passeI unm cisl L

At 10.,Li "*e Committee tok ab 1 1 it brea

Judge Ripple continued the discussion of facsimile filing by noting that although

the Guidelines make no mention of wsemigce` by fax, some members of the Judicial

Conference itiuipated that the rules would address the question of service by facsimile.

Judge Ripple suggested that in, light of the decisions already made by the Advisory

Committee, it would be consistent to letlocl rules govern service by facsimile, at least

in the first instance. He asked the Committee, therefore, to turn to Judge Keeton's draft L

of Rule 2(c) and sugested that Lhe first snence b adoptedc "Service may be

personaL O by -or by facsiiile tamission if Permitted bv the court of appeals by

local rule or bii c e last sentence of Judge Keeton's draft of L
that paragraph was considered h i. Jdge Keeton explained that he had drafted

the lat sentence before the mtts 9dmcsion to omit from the Guidelines any

matter bearing on an attorney's conductL i

Judge,11Ripple moved aptqn of the irst amended sentence. It was seconded by

Judge Hall and unanimously approed. Lt

Judge Logan volunteered to head the subcommittee to draft a model local rule.

He expressed the desire to complete the work within the next month. He asked the L.

Reporter, Judge Hall, and Judge Boggs to join him on the subcommittee.

Judge Logan asked whether the Committee had adopted the change in 25(c) and

the additional sentence in 25(e). JudgejKeeton stated that in light of the items taken out

of the Guidelines, there were no substantive changes made by his draft except the one

sentence in 25(c) dealing with service. Therefore, it was concluded that only the one
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sentence change in Rule 25(c) needed to go out for publication.

At the conclusion of the discussion of the fax filing issues there was approximately
one hour remaining in the meeting time. Judge Ripple suggested that-the Committee

7? - spend that time discussing Item 91-25, regarding the contents of a suggestion for
rehearing in banc, and Item 92-4, adding intercircuit conflict as a basis for granting
hearing or rehearing in banc, because the Committee had recently worked on other
:- amendments to the in banc rule, Rule 35.

. S~~~~~~~~~~~~tems 91-25

The Local Rules Project recommended that the Advisory Committee examine
local rules, adopted by nine circuits which outlin -the form of a suggestion for in banc
determination. When responding to the Local Rules Project, the Fifth Circuit
recommended that the Advisory Committee consider adoption of 5th Cir. R. 35. The
Advisory Committee initially discussed both suggestions at its December 1991 meeting.
At that time the Committee expressed no strong interest in specifying the contents of a

L suggestion for in banc consideration. Since that time, however, two members of the
Advisory Committee had indicated interest in the earlier proposals.

The Reporter began the discussion by explaining the two drafts presented in her
v . - memorandum. Draft. one, found at page 4, involved some reorganization of the rule as

well as one major substantive change in subdivision (b). The heart of the draft was a
new requirement that a petition for in banc review must begin with a statement
demonstrating that the case meets the criteria for in banc consideration. It said that a

L petition must begin with a statement that either
(1) the panel decision conflicts with a decision of the United States

Supreme Court or of the court to which the petition is addressed (citations to the
in conflicting case or cases is required) and that consideration by the full court is

necessary to secure and maintain uniformity of the court's decisions; or
C (2) the appeal involves one or more questions of exceptional importance;

each such question must be concisely stated, preferably in a single sentence.

Draft two, beginning at page seven of the memorandum, would require the same
statement demonstrating that the case is appropriate for in banc consideration and also
added a list of items that must be included in any such petition, for example a corporate
disclosure statement, statements of the issues and of the case. It also included a length
limitation applicable to all such petitions.

Judge Ripple suggested that the Committee first consider whether it is interested
LI in making the sort of changes suggested in either of the Reporter's drafts and then

address the Solicitor General's suggestion.

Judge Logan expressed a preference for draft one if any changes are to be made.
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Minutes
Civil Rules Advisory

Committee
October 21 to 23, 1993

r Facsimile Filing

Under the current form of Civil Rule 5(e), papers may be filed
by facsimile transmission "if permitted by rules of the districtV court, provided that the rules are authorized by and consistentwith standards established by the Judicial Conference of the United
States." The amended version of Rule 5(e), now pending in Congress
and slated to become effective on December 1, 1993, embraces
electronic filing as well: "'A court may, by local rule, permit
papers to be filed by facsimile or other electronic means if such
means are authorized by and consistent with standards established
by the Judicial Conference of the United States." The amendedversion adopts the language of Appellate Rule 25(a), which
authorizes local court of appeals rules for facsimile or electronic

r filing.

In September, 1993, the Judicial Conference deferred action ona recommendation of the Committee on Court Administration and CaseManagement that courts be authorized to adopt local rules
permitting facsimile filing on a routine basis. Detailed
Guidelines for Filing by Facsimile were included with therecommendation. Thel Judicial Conference referred theL recommendation to the Committee on Rules of Practice and Procedure,
in coordination with the Committees on Automation and Technology
and Court Administration and'Case Management, for a report to theL September, 1994 Conference.

'The Appellate Rules Advisory Committee met immediately afterthe Judicial Conference action. As reported to this Committee, theAppellate Rules Committee recommended that the Judicial Conference
adopt a significantly abbreviated version of the Guidelines
recommended by the Commiittee on Court Administration and Case
Management. The Guidelines no longer would refer to "filing," but
instead would govern "facsimile transmission." The Guidelines
would establish technical requirements and set filing fees. Theprovisions on resource availability, original signatures,
transmission records, and cover sheet's would be deleted from theGuidelines and incorporated in a model local rule. This change was
recommended on the view, that practicing lawyers should not berequired to resort to 'dicial Conference Guidelines for rules
governing practice and procedure. Lawyers naturally loobkto thenational rules and local'rules for guidance, and should not be at
risk of innocent departures from an unfamiliar source ofregulation.

Extensive discussion was devoted toithe proper balance between
national rules adopted through the Enabling Act process and localrules, as viewed through the special role of Civil Rule 5(e) andAppellate Rule 25(a). These questions parallel the general debate-over the role of uniforminational rules and local rules, but withthe specific difference created by the provisions of Rules 5(e) and25(a). It is clear that the Judicial Conference does not intend to



F-I

Minutes 3
Civil Rules Advisory Committee
October 21 to 23, 1993 lo7

bypass Enabling Act procedures by adopting national rules in the
guise of "Guidelines." The guideline-device cannot be used to
replace or modify the national rules. As one rough approximation,
Judicial Conference guidellinesor standards should not attempt to
tell lawyers how topractice. Rules 5(e) and 25(a), however, have
beenadopted through the Enatbling Act procedure. Civil Rule 5(e),
at least, was meant to achieve a special balance between local [7
autonomyand national uniformity. The provision for local rules
permitting filing by facsimile transmission was adopted because of
the perception that ,there are 'significant variations in, local
conditions. Some courts have the equipment and staff necessary to
handlefacsimile fjling. Sopie ,courts do not. -Rather than attempt
to force a choice on all courts, requiring that all or none permit
facsimile filing, the question was left to local option. At the
same tinke,, the ,provisionfor standards',establi-sthed by the Judicial
Conference was' adoptedto-serve [severalpurposes. The Confere'nce C
can, at the, tset determin the ,!pappropriate" ,time for permitting L
local adoptibonjof routine;¢facsimie 'filing practices. Present
Conference standarfs li6nsih facsimile filing to compelling
cirpu st ances or to P ca al practicdes established before IPMay1 1991I.[

praTitioers c who auhehorize jto e ad onlo rottine facsimilefiling. Second," i Rliiafad~pt standards, that en'sure
th~t[loca~ ruls ~wll rot ~e~e]~e ~it& ha varietyI of[ pnflicin

'~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~'

rere' mns ht old pov articularlJy tojn to
praictitioners~ who resort to facsimile tranismiss3ioCn from, distant
places~. Third, the~i ,Conf eren'e ai procear, aidd I~by ,'various

comkittebq dvie Office taf f,' canb

roCae vie bys L~1,o fa~~~e~ln

by bit.tl
oTher lectronc sinemlit5.jarii 1 aiIrudofii

Rule 5(e R~~() sn~o~ant i etmnngheI,( n Aee th44[athrie
apprbpoprit app ah pf' Uzledilh. I~ca '~e,
by,2 8 beO~~~r[
corl~ prrst~ nnr §202l i'r~ rles
requilating Ecsiil f inadf4l~ epssetwt
Rules, pFI~2() d~~FJIdr~2721II only" if

11a4 hd ons~teii wi h' sta[1drhds es al ished by, tIe LJ
Jucqioial Conf:erenepf h Ui~te Stats" T ee t 4,that
natipial uxiowiyisds lJdicilCneeneSadrds can

inorpoat a 1 orto icu d

aut by s iar[s.[ih ~au4~ not nI ~ r1 ~ 1 lnstead, the rStnasWQu hfp INd~5~Vr~i2(~ta
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very important. The attempt to limit Judicial Conference standardsto bare technical provisions is unwise. Instead, the standardsshould establish uniform terms to be incorporated in local rules.Provisions governing signatures, transmission records, coversheets, and time of filing are obvious examples.

The Committee was strongly of the view that whatever actionthe Judicial Conference takes, the product should be captioned as"Standards," the term used in Civil Rule 5(e) and Appellate Rule25(a), not "Guidelines."

TheCommittee also agreed unanimously that at least the first7 sentence of proposed Guideline I(3) should remain in the Standards.
This sentence states that papers may not be sent by facsimile
transmission for filing unless authorized by local rule or by orderin a particular case. If the Committee's approach is adopted, thissentence should state explicitly that the local rule must beconsistent with the terms set out in the Standards. The Committeedid not have any viewon the second sentence of the proposal, whichK would prohibit facsimile transmission of bankruptcy petitions andschedules.

The Committee discussed briefly the question whether the timehas come for routine facsimile filing. Possible problems werenoted, and good experiences were recounted. No Committeerecommendation was made.

The Committee did not have time, nor adequate advancepreparation, to work on the details of the proposed Standards orthe Model Local Rule 25 being drafted by the Appellate RulesAdvisory Committee. Only two questions were discussed.

Signature requirements were discussed briefly. The Committeewas confident that so long as a Judicial Conference Standardauthorizes filing by facsimile transmission, the facsimile image ofa signature satisfies the signature requirements of the CivilRules. Rule 5(e) is adequate authority. The local rule provisionsL of the Standards should state that the facsimile signature
satisfies a signature requirement. (The Committee did not directlyaddress the question whether the local rule should provide that anL original copy be maintained until the litigation concludes.)

Time-of-filing questions also were discussed briefly. TwoL problems were noted. One is that transmission, particularly oflengthy documents, may take some time. It may be desirable toestablish the time of filing by some precise event such as the time7 of receiving the first image, the time of receiving the completeL document, or some mid-point average. The other is the problem oftransmissions received outside regular business hours of theclerk's office. Support was expressed for the view that

7
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Minutes 5 Li
Civil Rules Advisory Committee
October 21 to 23, 1993 7
transmissions received outside regular business hours should be
treated as filed at the time the clerk's office next opens. Some
tension was noted,, however, with the desire to adjust practices to
the possibilities created by new technology. If it is relatively
easy to treat papers ,as filed at the time a facsimile transmission
is received, perhaps that adjustment should be made. Whatever
answer is best, a clear answer should be given.

,Facsimile Service 7
The Committee was advised that the Appellate Rules Advisory

Committee is preparing a ,draft rule authorizing service by
facsimile transmission. The draft is scheduled ,fori immediate
publication ,for, public comment. The Committee ,approved the t
proposal that the request for comment include an observation that
similar changes, may be made in ,other national rules. p This
observation may stimulate such extensivecomment 'asl[to provide an L
adequate foundation ,for recommending adoption .of ftacslimile'service
provisions ,in tlthe Civil Rules. the Committee left for future
consideration the nature and extentnbof,,ppossible differehnces between
facsimile service in the course of district court litigation and
facsimile service in the conduct of appeals.
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December 10, 1993

TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of PracticeL and Procedure

FROM: Honorable Paul Mannes, Chair
L Advisory Committee on Bankruptcy Rules

SUBJECT: Report of the Advisory Committee on
Bankruptcy Rules

The Advisory Committee on Bankruptcy Rules does not submit
any matters for action by the Standing Committee at its meeting

L to be held on January 13-14, 1994.

At its meetings held in February and September of 1993, the
Advisory Committee considered and approved for recommendation to
the Standing Committee proposed amendments to Bankruptcy Rules
2015, 3016, 4004, and 8002(c), but has decided to delay
presentation of these amendments to the Standing Committee. The
reasons for delaying presentation of these amendments are (1)
these proposed amendments are not urgent and could await the
Advisory Committees' consideration of other amendments that are
on the agenda for the next Advisory Committee meeting, (2) a
package of amendments to 18 Bankruptcy Rules became effective on
August 1, 1993, (3) other amendments regarding Rules 8002 and
8006 were approved by the Judicial Conference in September and
have been forwarded to the Supreme Court for promulgation in
1994, and (4) we are in the middle of a public comment period
regarding the proposed uniform amendments to Bankruptcy Rules
8018, 9029, and 9037 (local rules, standing orders, and technical
amendments) that have been published for comment last month. The
Advisory Committee wants to avoid confusion that could be caused
by amending rules too frequently and by having different packages
of amendments in different stages of the rules-making process at
the same time.



The Advisory Committee met once since the Standing
Committee's last meeting. A preliminary draft of the minutes of
the Advisory Committee meeting held on September 13-14, 1993, is 7
enclosed., These minutes will be presented to the Advisory K
Committee for approval at its next'meeting.

The'Advisory Committee's subcommittee on technology will be
meeting ,nJZanuary 20-21, 1994, to discuss, among other items,
issues relating to electronic filing. The next meeting of the
Advisory Committee will be held on February 24-25, 1994. C
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ADVISORY COMMITTEE ON BAUKRUPTCY RULES

PRELIMINARY DRAFT7 Minutes of the Meeting of September 13 - 14, 1993

L Jackson Hole, Wyoming

'The Advisory Committee on Bankruptcy Rules met at 9:00 a.m.on September 13, 1993, in a conference room of the Jackson Lake
Lodge in Jackson Hole, Wyoming. The following members werer present: Ad

Circuit Judge Edward Leavy, Chairman
Circuit Judge AliceX. Batchelder
District Judge Adrian G. Duplantier
District Judge Joseph L. McGlynn, Jr.
Bankruptcy Judge James J. Barta
Bankruptcy Judge Paul Mannes
Bankruptcy Judge James W. Meyers
Kenneth N. Klee, Esquire
Ralph R. Mabey, Esquire
Herbert P. Minkel, Jr., Esquire
Gerald K. Smith, Esquire
Henry J. Sommer, Esquire7 Professor Charles J. Tabb
Professor Alan N. Resnick, Reporter

One committee member was unable to attend: District JudgeHarold L." krphy.

The following persons also attended all or a part of themeeting:

District Judge Thomas S. Ellis, III, member, Committee onRules of Practice and Procedure, and liaison with this
L Committee

John E. Logan, Director, Executive Office for United
States Trustees, U.S. Department of Justice

Peter G. McCabe, Assistant Director for Judges Programs,Administrative Office of the U.S. Courts
Richard G.- Heltzel, Clerk, U.S. Bankruptcy Court forthe Eastern District of California
John X. Rabiej, Chief, Rules Committee Support Office,

Administrative Office of the U.S. CourtsPatricia S. Channon, Attorney, Bankruptcy Division,
Administrative Office of the U.S. Courts

James lH. Wannamaker, Attorney, Bankruptcy Division,
Administrative Office of the U.S. Courts

Eliz aeth C." Wiggins, Research Division, Federal
Judicta Celnter~

The following summary of matters discussed at the meetingshould be read in conjunction with the various memoranda andother written materials referred to, all of which are on file in



the office of the Secretary to the Committee on Rules of Practice
and Procedure.

References to the Standing Committee are to the Committee on K
Rules of Practice and Procedure. References to the Bankruptcy
Rules or the Rules are to the Federal Rules of Bankruptcy
Procedure. References to the'Official Forms are to the, Official
Forms'prescribed by the Judicial Conference pursuant to
Bankruptcy Ruled,9009. References to the'Civil Rules are to the
Federal Rules of Civil Procedure. References to the Appellate
Rules are to the Federal Ru s, ,of Appellate Procedure.
References to the Criminal"Rules are to the Federal Rules of
Crinminal Procedure. Refe-rences Io.to te Evidence Rules~ are to the
Federal Rules Of Evidence. vi

Votes and other action taken by the Advisory Committee and
assignments by the Chairman and the Chairman-designate appear in
bold.

Preliminary Matters

The Chairman opened the meeting by welcoming two new
members, Judge Batchelder and Professor Tabb, and requesting that
all attendees introduce themselves. TheChairman recognized
Judge Mannes, who has been appointed by the Chief Justice to
serve as the next chairman of this Committee. The Chairman
announced that Judge Alicemarie H. Stotler has been appointed as
chair of the Standing Committee.

Mr. Sommer moved that the draft minutes of the February,,
1993, meeting be approved. The Committee approved the minutes by
voice vote. -

Standing Committee

The Reporter stated that the Standing Committee approved the L
proposed amendments to Bankruptcy Rules 8002 and 8006' at its
meeting in June, 1993. The amendments were to be submitted to K
the Judicial Conference the next week. L

The Standing Committee-has'directed the publication for
public comment of a proposed uniform rule on local rules and
standing orders. As revised by the reporters for the advisory
committees on the Civil, Criminal, Appellate, and Bankruptcy
Rules, the uniform rule would be incorporated in Bankruptcy Rules
9029 and 80-18. The Chairman-expressed concern that this
Committee had not considered the revised amendments, although the
Chairman'and the Reporter helped draft the revision.

2
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The Standing Committee also directed the publication of a
L uniform rule on technical amendments to the Civil, Criminal,

Appellate, and Bankruptcy Rules. The proposed uniform rule,
which would be BankruptcyRule 9037, would authorize the Judicial

L Conference to make certain technical, nonsubstantive changes in
the rules without approval from the Supreme Court and the
Congress. The Reporter stated that this'Committee was the only
advisory committee to oppose the proposed uniform rule. Several
members of the Committee expressed concern about how strictly
technical amendments would be defined. The Reporter stated that
he has been assured that each of the advisory committees will
have input in future rule changes. Judge Ellis stated that he
does notanticipatethat future amendments would be adopted over
the adamant opposition of this Committee.

The Reporter stated that the Style Committeeofthe Standing
Committee expects to, complete redrafting the entire body of the
Civil Rules by the end of the year and then will turn to the
Appellate Rules. Afterwards, this Committee will have to review
those bankruptcy rules'which incorporate the",revised rules by

L. reference.
As a result of this Committee's work on the revision of Rule

8002, discrepancies were discovered in the references to the
- deadlines for post-judgment motions. Civil Rules 50, 52, and 59require-thatthe motions be "made" or "served" within a certain
- -time, whereas the Bankruptcy Rules require that the motions be

"filed" by the deadline. The Reporter stated that the Civil
L Rules will be revised to conform to the use of 'filed" in the

Bankruptcy Rules.

The Reporter stated that both this Committee and the
Standing Committee had opposed the proposed liberalization of the
guidelines for filing by'facsimile. Although the Committee on
Court Administration and Case Management has insisted on going
forward with consideration of the changes, it has accepted a

* revised draft prepared by the reporters for the rules committees.F If adopted by the Judici4 Conference, the revised guidelines
would apply in bankruptcy matters when adopted by the local court
and where authorized by the Rules, ije, in adversary proceedings
pursuant to Rule 7005. Mr. Mabey expressed concern that theL proposed new guidelines exclude petitions and proofs of claim,creating a negative inference that other papers in bankruptcy
cases may be filed by facsimile.

L The Committee discussed filing by facsimile and by
electronic transmission and how original signatures could be
accommodated'by ,the two processes. Mr. xlee stated that an
original signature is important for both Rule 9011 sanctions andperjury prosecutions. Mr. Minkel expressed concern that an
electronic' claim might'be misplaced more easily than a piece ofF paper. Mr. Heltzel stated that there is the same potential for
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misplacing either one. He said electronic dockets are backed up
on the computer's hard disk', on tapes stored in the clerk's
office, and on tapes stored off the premises. Mr. Minkel stated
that the Committee should consider electronic filing in-the ,
context of the paper flow and the integrity of the record,
especially in large cases in which the court may use a contractor
to maintain some of the case papers.' ̀1ll

The Chairman stated that it is important for the Committee,
to move forward and exercise 'leadership on the issue of,
electronic filing. He suggested that a subcommitte6 prepare an
overview of where the Committee wants to gwith electronic
filing. Judge Mannes statedi lthat he saw no freason'to displace'
the existing Technology Subcommittee and indicated that he would

chai ~ , 'I , ' L "

chareXt, with preparing' such anrvriw Heake rlike
and r. ommr t hep pepare the-oev~w Sevrlmebr

Muggested that .a demionstration ~6f the new tho s ar to
theoxegiv en, by crdon BermantofheFeraJdialCnr

(FJC) be' ul u be usfuil in,, this rce's

Forms Manual, which was published in 1988, have been updated but
the new versions have not been included in the manual. She
stated she'expects a draft revision of the manual to be prepared
within a year., The new version will. be in a single volume

n ng limitedinstructional material and will be available
through the Government Printing Office.

Formsnu~i stte 'ha :any ! f th fom in thel, Balcu

Service of Process

The Reporter reviewed this Committee's action in freezing
the version of Civil. Rulei 4 incorporated by reference in Rule
7004 as that in effect on4IJanuary 1,199O.l A number of .

amendments to the civil rulers scheduled to take effect on L

December 1, 1993, but a -blocked or changed by the Congress.
The Committee agreed to revi the amendments in their final form 7
after they have taken eft. tVF

The Reporter discussed S. 201, which was introduced b
Senator Helms, and S. 54i0, a comprehensive bankruptcy bill C
introduced ySenators Heflin'and GrAssley. Each bill would
modify the requirements F r service of process on certain
defendants in bankruptcy Cases.' The Chairman of the' Standing _
Committee haswrtten S e !Ztorelms to toppose enactment of S. 201
and Frani Sceak [[tecief ,of the BankruptcyDJivision,
has testifi 1a aist th ose vice of process provisions in S.
540. The Committee discissed thepjrospects for the passage of

4
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the two bills and whether additional comments should be directed
to the Judiciary Committee.

Amendments to Civil Rule 26

A number of amendments to the Civil Rules will become
effective on December 1, 1993, unless the Congress provides
otherwise. The Reporter described the mandatory disclosure
provision in Rule 26(a), as #mended, and the mandatory meeting of
the parties required by the amendment to Rule 26(f). Bankruptcy
Rule 7026 applies Rule 26 in adversary proceedings and Bankruptcy
Rule 9014, in turn, incorporates Rule 7026 in contested matters.

Mr. Rabiej stated that S2 "districts' have mandatory early
disclosure as part of their civil justice expense and delay
reduction plan. The Reporter stated that he believes the
mandatory discovery provisions may be inappropriate in bankruptcy
motions practice. Although both Rule 26(a) and Rule 26(f)
authorize the court to opt out of the mandatory provisions by
local rule or court order, he said the bankruptcy courts may not
know about the changes in time to do so..

The Committee discussed the need to advise the bankruptcy
courts of the situation. Congressman Hughes has introduced a
bill to revise the amendment to Rule 26(a). Mr. McCabe statedI that he is reluctant to distribute a memorandum on the changes
until the Congress has acted or the amendments have taken effect
without Congressional action. Judge Meyers moved to direct theReporter to prepare i memorandum to the bankruptcy courts on theproblem. JudgeMannes seconded the motion. The Reporter stated
that it may be inappropriate-for him to do so without taking the
matter to the Standing Committee. The Administrative Office,
however, could communicate with the district and bankruptcy
judges on the changes.and include a model ,local rule. Judge
Mannes moved tolamend the motion. Judge Meyers accepted the
change. The Committee, agreed that no votewas necessarylbecause
such a directive is outside the Committee,'s functions. TheReporter agreed to ,help"prepare such amemorandum, if asked.

Pioneer Investment Services

The Reporter discussed the Supreme Court's application ofL the excusable neglect standard in Pioneer Investment Services v.
Brunswick Associates, 113 S.Ct. 1489, to permit the late filing
,of proofs of claim based on perceived shortcomings in the form
used to inform creditors of the deadline for filing claims. TheReporter outlined recent changes in Official Form 9. He statedthat he believes the new official form is sufficient to meet theSupreme Court's requirements but could be improved further. The
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Committee discussed further changes to make the form easier to
understand.

Mr.,Rlee moved that the Committee make technical changes in
Official Form 9 to be implemented forthwith in response to the
Pioneer Investment decision. The Reporter stated that the
changes couldbe presented to the, Standing Committee in December
and the Judicial Conference, -in, Xarch. 'He cautioned that the form
had been amendedseveral times in recent years and should not be
changed lagain unless necessary. "The Reporter stated that some
judges miight interpretjan ampendment-as an indication that 'the
Committee believes that the current form does not comply with
Pioneer Investment.-

Judge Barta stated that the form should be improved, even at
the risk that some judges would view the change as a concession
that the existing form is not ,good enough. Professor Tabb
-suggested that the Committeel efer revising the form if it
intends to review all ofthe forms in an'effort to incorporate
plain language. Judge Manrnes called the question. The Chairman
stated that the motion cAlled,1for changes in the form to be Jil
presented to the next meeting of the Standing Committee. The
motion failed by a vote of 4-7. .Judge'ainnes stated that he
would refer 'the matter tothe Forms Subownittee. L

iRule 3002,

The Reporter outlined the Committeef's consideration of Rule
3002 over the last few yeas, the apparent conflict between the
rule and section 726(a (3)- o~f ,the Bankruptcy Code, the court's
decision lin In re Hausladen/,and Judge Mannes' exchange of
letter w4ith ProfessorLawred e P. K ing lon behalf of the ad hoc
subcommittee of bankruptcy judges, 'Judge Mannes expressed V
concern about the discharge of jclaims held by unnoticed and
unknowing creditors and about the problems faced by a chapter 13
trustee when a3late claim 4sj filed after ~the trustee has made
payments F under a confirmedpl an.l Forpuposes of ldiscussion,
Judge Mannes moved theadopt i 1on'oif; ,eReporter''sdraft amendment
included the meeting materials. Judge McGlynn seconded the
motion. LJ,

Speaking against the adoption of his own draft, (which was
presented for discussion purposes only)), the Reporter stated that L
deleting the reference to the, allowance" of claims would be
essentially adopting the rationale ofHausladen, with which he
disagrees. The Reporter stated that there is no urgency to r
fixing the section 726 "glitch"., Mr.q$Sommer stated that
Hausladen and its prodigy would create chaos in chapter 13, even
without priority for late-£filed claims. zProfessor Tabb said it V
is imperative that the rulecontinue to speak to allowance.
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Mr. Smith stated that he believes the Bankruptcy Code can beLf interpreted along the lines of ̀H'ausladen. He said that the rules
could create a regime to allow tardy creditors to share in the
distribution, although he was net sure how all of the potential
problems would-be resolved. The Reporter stated that a number of
courts have expressed due process concerns about the treatment of
tardy claims in chapter 13 and, as a result, allow those claims
to share in the distribution or find them nondischargeable.
Judge Mannes stated that it is not obvious that the claims are
nondischargeable. The Reporter stated that, if the motion
passes, he would like an oppgrtunity to revise the draft toL include some of the comments'during the discussion. Judges
Mannes and McGlynn agreed to thechange in their motion. Mr.
Klee stated that it could be catastrophic if the Hausladen
concept carried over to chapter 11. The motion failed by a vote
of 3-6.

Judge Ellis stated that Rule 3002 is not right as it
currently exists. Mr. Sommer moved to amend Rule 3002 along the
lines of subsection (a)(2) of the Reporter's draft which is set
forth on page 58 of item VI of the agenda materials. Thenmotion
passed by a vote of 8-0. The'Reporter stated that he would
prepare a draft for discussion at the next meeting.

Professor Tabb moved to adopt the new subsection (c)(6) as
set out on page 116 of the agenda materials for item VI. Judge
Barta seconded the motion. The Reporter proposed that the
Committee take a tentative vote, the Reporter prepare aLi memorandum on what'the draft does, and the Committee take a finalvote. The Committee agreed to follow that procendure.

Mr. Klee opposed the motion as an improper effort to codify
due process in the form of a rule. The Reporter stated that many
courts would find that they have no authority to extend the timefor filing claims and that, as a result, due process requires
that the claim not be discharged. Mr. Smith stated that the
concept of paying a late creditor makes sense and that the plan
could provide 'for doing so. Mr. Sommer stated that a late claim
could be paid now under three different scenarios: 1) the debtor
files a claim for the tardy creditor; 2) the creditor files a
late claim, no '',one' objects, and the trustee pays iit; or 3) thedebtor provides in the plan for late claims.'' The Reporter statedL that the negative inference of the draft would stop the wide-
spread practic'e of, treating late claims as timely. 'The motion
failed by', a voteof 3-8. The Reporter agreed to do another draftand Judge M es agreed to place it on the agenda for the next
meeting. The sole purpose of the draft willibe to make Rule 3002
consistent witaii section 726 of the Bankruptcy Code regardingtardiyfidclis

L
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Rule 4008

The Reporter stated that there is no way for the court to
know that a reaffirmation agreement will be filed -- and that a
hearing, should be scheduled -- 'if there is no deadline for filing
the agreement. The matter was discussed'at the last meeting and
the Reporter offered, a, draft amendment, to, require that -the
agreement be, filed within .10 daysafter the discharge is entered
and that the reaffirmation hearing be.'held within the Rule
4008(a) period. Mr. Sommer moved to: ,-;adopt the'draft and Mr.
Smith seconded the motion. h .'Heltzel said the debtori,,#generally
does not Iget the discharge until seven days after its entry -- if
everything goes right.-;.,

The Reporter suggested extending the time for the hearing
and Mr. Heltzel suggested making the deadline for filing the
agreementearl er, perhaps ,tied to the date for the meeting of
creditors, because nio-assojt%[,,cass 1eclsed shortly~ afterh
entry of the dscr g IThe C man stted that clo e

case does,,not,,deprive the tof jurisp1iction.Judge, Mannes
stated' that e i oedmkng~h 4de'adlin 6das aftrth
meeting of' dits. He 'aid ter is no-need t t ople
who make a reaffirmtion. a~gi-eet, & d thn he~ve t r
SommeF amended ~i. pmtion 6t adp h cnetofted aft ndK
to discuss te ~ig 4ae Sihi ;cepted th ~mnmn.1

|'1E !1.," ~ ,ib ' ,, ,, rii ,., x , 1 i' P t j, .
to~~~~~, CrL s i 'l, 'W4, ''1, [I ' 1"; I FThe otion failedi byIj avote oT t 4. F

Rule8002 (c)

The Reporter1.discussed Judge Kressel's suggestion that Rule
8002(c) be amended to requirelthat any motion to extend the
appeal period be riled within ten days after the entry of the
judgment. Judge Mannes movied`to adopt the draft amendment,
preparedby the Reporter. The motion passed on a unanimous vote.

Rule 1007(c)

The Reporter presented "a draft amendment to delete the
reference to chapter 7 in the third sentence of Rule 1007(c),
which was promulgated when different schedules, were used in
chapter 13 cases. ,,1*Mr. Klee'questioned the use of the phrases
wthe pending case", and Lthe "superseding, case -as being
inconsistent with phe conoept of a converted case being the same'
case before'and after conversion. The Reporter said the phrases
are used inanumb er ofrulesand,' that the matter could be
referred to the St yle Committee. He stated that hewould prefer
to change a number of rules at once, rather than acting
piecemeal.
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Judge Mannes moved to table the draft amendment. The motion
carried. Judge Leavy suggested that the Reporter prepare
substitute language, which could be considered at the next
meeting. The Committee agreed.

Rule 5007

Mr. Klee stated that an attorney may need to obtain a
transcript of' a hearing in the bankruptcy court, on an expedited
basis in order to prepare a pleading or an appeal. Despite this,
he stated that a, supervisor in the Central District of California
refused to honor his request for one. Mr. Klee moved to amend
Rule'5007 to state that a party has a right to obtain a copy of
the transcript on an expedited basis. Judge Duplantier stated
that the rules can not makelpeople behave. The motion failed for
lack of a second.

Rule 7001

L L The Reporter discussed Mr. Klee's proposal to amend Rule
7001(3) to permit the sale of jointly-owned property and'Rule
7001(7) to permit the issuance of an injunction or other
equitable relief through a plan of reorganization without filing

*v an adversary proceeding. The Reporter opposed amending Rule
7001(3) because selling a non-party's home should require more
than inclusion in a plan. He stated that the Rule 7001(7)
amendment was a closer call and that many chapter'11 plans do
include injunctive relief. Mr. Klee stated that, because Rule
7001(8) includes a carve out" for subordination', itought to
Linclude other carve outs" as appropriate.

The Committee discussed the use of injunctions to channel
litigation to an insurance fund, to enjoin non-contributing
partners in partnership cases, and to enjoin creditors from
pursuing non-debtor guarantors. Judge Duplantier stated that 'he
was surprised that, plan proponents could, take away those sorts of
rights without filing a complaint and sumnons, and giving the
affected parties a chance to answer. Mr. Mabey stated that the
court decisions had generally supported the first two' tyes of
injunctions as long as they did not violate due process. He said
the rule is possibly misleading or in conflict with these
decisions. The Reporter stated that the injunction should be in
both the plan'and the confirmation order in order to give'notice

XI to the affected creditor.

Mr. Klee moved to adopt his draft revision of Rule 7001(7)
with a further amendment to require that the injunction be ,
included in both the plan and the confirmation order.' Mr. Mabey
questioned the repetition in the draft. Mr. Klee agreed torevise the draft to parallel the construction of Rule 7001(8).

9
U.~~~~~~~~~~~~~~~G

r



Mr. Mabey seconded the motion, as amended. The Chairman stated
that the amendment "Isuperloads" the definition of adversary
proceedings with what is permissible in a plan, which should be
decided separately. Mr. Minkel stated that the amendment limits
the mischief that a court might doin a major case. Judge Meyers
stated that the proposal was prompted by In re Commercial W. Fin.
Corp., which was decided in i985 and has not caused a problem so
far. Mr,. Heltzel stated thatLthe' %finition of adversary
proceeding's is a revenue issue because of'the filing fees. The
motion failed by a vote of 4-7.'

'Rule 9024 ;l

Mr. Klee stated that he had prepared an amendment to Rule'
9024 out of concern that some courts where using therule to'do
more than'was intended. Since then, n In re Cisneros, the Ninth
Circuit had upheld the use of, Rule 9024,' and Civil Rule 60 to
vacate a chapter 13 discharge bpsed"''on mistake, despite the
provisions of section 1328(e). Mr Kee asked thathspooa
be held iii aen until the next meeatng, in order that he,

I l'll IUl, I, y ~ e UItl',11 ' _ I~, I I Tillt ,
could c6ns~ider the" op,1o ard whethertog forwad. Te

Rule 3010

Mr. Klee 'stated that the absence of a provision in Rule 3010 V
specifying the' minimum distribution in a chapter'11 or chapter 9
case implies that the court cannot pet a minimum. He said he
would be happy of the rule just left it to the plan. The
Reporter, stated that he 'believes te proponent of a planwho does
not want to m sall payments cux so provide in the plan.

The Re ort stated that it is' dangerous for; the Rules to
specify what cli or cannot be included ,in a plan. Purthermdre,

All doi, 'd
the sad ylmotin smat ayetstepooed~ amednet couldy

imair Comiteef claims. Mr. it saide hesinted only to
Roh t a Seri ieo stalld pth et , not rulonare not ditribu t on.

At the reqn tyst of the chaai , ed me the a drift
amendment be prpared for the menext pMik~ econdedL

the moti *'M li ~t that.~~ h akutyCd
permits sc apaprviothe ~ Ii edfo a rule to say n
that itca 'e'oe"

The Committee discussed how it views possible changes in the
Rules. Mr~ Minkel Stated that, if the rules are notbrknth
committee s4hould not try to f ix them and that the Standing -
Committee does not want a numberof piecemeal changes if there's
no concern by' the bench and-bar. 'Mr. Mabey disagreed. He stated
that the Code has gone through a revolution while the Rules went E
through an evdiution. He said there are plenty of situations in
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LI which the Committee ought to take a look at the Rules in a
serious and fundamental way. Mr. Smith stated that he believes
the Rules are "stop gap" ones which should be subject to aLS.. thorough review as a long range project.

Judge Ellis stated that it is not prudent to send a number
of insignificant changes to the Standing Committee at every
meeting, but that the type of changes proposed by Mr. Klee are
within the ambit of what the Standing Committee intends for this
Committee to do. The Reporter said it's a difference between

L protocol and substance. Eecsaid Mr. Klee was absolutely right to
bring the proposals to the Committee, but that he, the Reporter,
disagreed with them as a matter of substance. 'Mr. Klee withdrew
the motion and Mr. Minkel withdrew his second.

Rule 1001

Mr. Klee stated that he suggested that the Reporter draft an
amendment adding the word "proceedings" to Rule 1001 in order to
clarify that the Bankruptcy Rules apply whenever a bankruptcyL matter is before a trial court, regardless of whether a
bankruptcy judge or a district judge is' presiding. The Reporter
presented two drafts. One draft added references to the district
courts, bankruptcy courts, and bankruptcy appellate panels, and
the other added references both to the courts and to civil
proceedings arising under title 11 or arising in or related to
cases under title 11.

The Committee discussed whether the proposed amendments
would apply thetBankruptcy Rules to a civil action related to a
bankruptcy case but filed in another district before the
bankruptcy petition was filed. Mr. Klee stated that he would
withdraw the proposal because no courts are misinterpreting the
existing rule. At the request of Mr. Sommer, the Reporter agreed
to review the wording of Rule 1001 in light of the Tenth
Circuit's decision in In re Graham.'

Rule 2002(h)

Glenn M. Gregorcy, the chief deputy clerk of the United
States Bankruptcy Court for the District of Utah, has suggested
that Rule 2002(h) be amended to include notices to file claims
against a surplus'in chapter 7 cases. Mr. Logan requested that
the matter be set over to the next meeting. Judge Mannes
suggested that a Rule 3015(g) notice of a plan modification only
be given to creditors who have filed claims if the modificationL is filed after theItime to file claims has expired. He requested
that the two -prposals'be considered at the same time. The
Committee agreed.

L 11



Rule 3009

One of the amendments which were effective on August 1,C
1993, deleted the requirement that the court approve the
trustee's proposed distributions in a chapter 7 case. Some-
disputes 'have arisen overwhat notices have to be sent and
exactly what is the trust'ee's final reportaAnd, account, asthat
phrase is used in the Bankruptcy Code and Rules. Mr. Logan
stated that he would report to the Committee at its next meeting
on th~e protocol which, is being developed in an effqrt to avoid
double noticing.

Plain English Forms £
Mr. Sommer stated that many notices sent out in bankruptcy

cases are unintelligible to people who are not attorneys despite
the fact that the bankruptcy courts probably have more pro se
parties than any other part of the, court system. He discussed
efforts by the state courts to pu'tparties on notice that their m
rights and property may be affecte'd by amotion or other pleadingd
and to give them some guidance on what they must do to oppose the
motion or pleading. Mr. Somimer, who-stated that the bankruptcy
courts have dealt with this' matter ,to varying degrees in their
local rules, offered a generic notice for use in contested
matters.'

It was suggested that it is time for a new Forms
Subcommittee to be organizedi, and that the proposal could be
referred to that group. Mr. Sommer accepted the suggestion and
the Committee agreed. L

Official Form 14 C

The Reporter stated that he was asked at the last meeting to
prepare alternative draft revisions of Official Form 14, Ballot
for Accepting or Rejecting PIlan, to include comments by several tj
members of the Committee. He presented one draft which could be
used whether or not the ballot covers multiple plans and a pair
of alternative forms, one of Lwhich would be used to vote on
single plans and one to vote on multiple plans.

The Reporter cautioned against changing the form if all of s
the Official Forms are'to be revised a year from now. Mr. Klee
said the language of thedmfts is a goodhimprovement over the
current form'. He suggested 'hat the, ia tsentencelof the first
-paragraph be in bold typel ardthe addition of [a statement that.
the ballot must be returned in a timeymanner. [Professor Tabb
suggested that the matter be referred to the new Forms
Subcommittee. There was no objection to doing so.
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Official Form 5

Judge Jellen has suggested amending Official Form 5,
Involuntary Petition, to require that the petitioner or
petitioners allege the facts which are the basis of their
eligibility to file the petition pursuant to section 303 of theCode. Mr. Minkel stated that the proposal might conflict with
Rule 1003(b) and moved to reject the suggestion. The motion
carried without any dissenting votes.

Technololg Subcommittee

Judge Barta presented the report from the TechnologyL Subcommittee.

Judge Barta stated that Robert Fagan of the FJC is' heading ateam which is preparing an interactive video training program onthe Civil Rules. The program, which is aimed at deputy clerks,
will be completed early in 1994. A similar interactive programL is planned on the Bankruptcy Rules. Judge Barta asked if the
Technology Subcommittee could serve as a liaison with the
Bankruptcy Rules project. Judge Mannes stated that he wouldrespond.

Mr. Heltzel stated that the contract had been awarded forthe Bankruptcy Noticing!Center and that the first courts would goon line late this fall. He stated that the Bankruptcy AutomatedNoticing System (BANS) courts would be the first to use the new
system in which notice information will be transmitted to the
contractor, which will print, sort, and mail the notices.

Judge Barta stated that Rule 9036 became effective on August1, 1993, and has been well received. Mr. Heltzel has developed amodel agreement between the court and creditors to implement
electronic noticing. Mr. Heltzel said a three phase
acknowledgment process will be used in which creditors or theiragents acknowledge 1) receipt of some data, 2) specifically whatdata they received, and 3) whether the debtor is someone to whomthey issued credit or who owes them money. If the creditor doesnot acknowledge the debt, the clerk's office informs the debtor.
Mr. Heltzel stated that the system has been set up so that itrequires virtually no human intervention on the court side.

Mr. Minkel stated that electronic noticing benefits both thecourt and the creditor, but that the creditor receives greaterbenefits. He asked when the courts will start charging for theservice. Mr. Heltzel stated that the courts do not anticipatecharging for the service. Mr. Sommer asked if electronic
noticing was covered by the fee for electronic access to courtinformation. Mr. Heltzel said electronic noticing is not covered
by the access fee because the electronic notice only includes the

13



information in the paper notice. It does not include information
on other creditors.

Mr. Smith asked whether the electronic notice includes the
scheduled amount of the debt. Mr. Heltzel said neither the paper
notice nor the electronic one, has the amount. Mr. Klee asked
whether, if 'the court'directs a party to give notices, the party
would have to do so electronically. Mr' Heltzel said that was
not intended.' Ms. Channon said the party may be able to contract
with the noticing center to do so in the future.

Conclusion & Adjournment C

Judge Mannes stated that the next meeting is scheduled for
Memphis on February 24 - 25, 1994, and that the following meeting
is tentatively set for September, 1994. He asked that Committee i
members consider where that meeting'should be held.

The Chairman thanked Judge Ellis for his interest and for
representing the Standing'Committee. The Chlairman thanked Mr. L
Rabiej for making the arrangements for the, meeting and Mr. Mabey
for entertaining the Committee members at his ranch. He thanked
the Administrative Office for its support of this Committee and
Mr. Logan andMr. Heltzel for serving as liaisons with the
Committee. Judge Mannes,, in turn, thanked the Chairman for his
three years of' "world class" ,,service in 'that position and for the
caliber of 'the meetings ,during his tenue gas chairman.

There being no' further business, he meeting was adjourned 7
at 11:20 a.m. on September i4, 1993'.l

Respectfully submitted,

James H. Wannamaker, III
Attorney
Division of Bankruptcy
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L AGENDA ITEM - 9Tucson, Arizona
January 12-15, 1994

ADM I T I C OF THE
L. RALPH MECHAM UNIT ST COURTS JOHN K. RABIEJ
DIRECTOR CHIEF, RULES COMMITTEE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
ASSOCIATE DIRECTOR

7 December 15, 1993

l

MEMORANDUM TO Members of the Standing Committee

SUBJECT: Report of the Advisory Committee on Evidence Rules

As requested by Professor Margaret A. Berger, I have attached
the minutes from the September 30, October 1 and 2, 1993, meeting
of the Advisory Committee,> the agenda from that meeting, a
memorandum from Judge Winter and Professor Berger, and a letter
from the United States Department of Justice, Criminal Division to
Judge Winter.

The Advisory Committee on Evidence Rules does not submit any
matters for action by the Standing Committee.

John K. Rabiej
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ADVISORY COMMITTEE ON EVIDENCE RULES

Minutes of the Meeting of September 30 - October 2, 1993

L New Orleans, Louisiana

The Advisory Committee on the Federal Rules of Evidence met

September 30, October 1 and 2 in the Courthouse for the Fifth

Circuit Court of Appeals in New Orleans, Louisiana. The

L following members of the Committee were present:

Circuit Judge Ralph K. Winter, Jr., Chairman

Circuit Judge Jerry E. Smith

District Judge Fern M. Smith

District Judge Milton I. Shadur

Federal Claims Judge James T. Turner

Chief Justice Harold G. Clarke

Professor Kenneth S. Broun

Gregory P. Joseph, Esq.

John M. Kobayashi, Esq.

L Dean James K. Robinson

Magistrate Judge Wayne D. Brazil

Professor Stephen A. Saltzburg

i Roger Pauley, Esq.

Professor Margaret A. Berger, Reporter

The following persons also attended all or a part of the meeting:

Hon. Alicemarie H. Stotler

Dean Daniel R. Coquillette

Irvin B. Nathan, Esq.

William B. Eldridge, Esq.r



John K. Rabiej

Judge Winter called the meeting to order at 8:30 a.m. on

September 30, 1993. He suggested that the Committee discuss

policy issues at this meeting and leave specific redrafting

issues for the next meeting of the committee. A copy of the

Agenda for the meeting is attached. '

Carnegie Committee Report and Rules of that Manaaement.

The Committee first considered a number of proposals that

might have an impact on the Rules of Evidence: the Carnegie

Commission Report, and Rules of Trial Management. A number of

suggestions were made that in light of the Daubert opinion more l
thought should be given to Rule 706 and its interrelationship

-J

with the special master rule in the Federal Rules of Civil

Procedure, as well as commentary to Rule 70,6 explaining how K
court-appointed experts could be used in connection with pre-

trial proceedings. Professor Saltzburg suggested taking up the £
Carnegie report in connection with Article VII. Judge Winter

L)
said he would put Article VII on the agenda at the next meeting.

He also asked that the liaison members ask their committees

whether any problems exist.

Judge Winter stated that undertaking to draft Rules of Trial

Management without input from the other Advisory Committees would

be impossible, and questioned whether the ABA's proposal really

amounted to rules. Judge Stotler volunteered to talk to the V
other committees about the desirability of continuing further

with this project. Professor Saltzburg felt that this might be a
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subject that the Federal Judicial Center could handle. Judge

Shadur suggested the possibility of moving toward a proposal for

a standardized pretrial order. Professor Broun, however, thought

that orders should be thought of in the context of problems with

a particular rule such as the Article VII rules. Judge Winter

expressed a good deal of skepticism about drafting Rules of Trial

lManagement.

Sentencing Guidelines.

The Committee then discussed whether the Committee should

consider the advisability of drafting evidentiary rules that

& would apply at the sentencing phase. Judge Winter explained that

prior to the Sentencing Guidelines judges were free to disregard

L any evidence they wished to ignore whereas now they must take

into account certain factors spelled out by the guidelines.L
Judge Winter repeated the jurisdictional argument that appears on

L p. 6 of his memorandum of June 22, 1993, which is attached. He

also cautioned that if the Sentencing Commission does not like

proposals by the Evidence Committee, the Commission will go to

Congress and get a statute passed.

Roger Pauley explained that S18 U.S.C. 3661 was in effect

before the Sentencing Guidelines were developed and that the note

to the statute states that there was no intent to modify the

original approach which allows otherwise inadmissible evidence

such as hearsay to be used. Consequently, it cannot be said that

Congress disregarded this issue when it enacted the Sentencing

Guidelines.
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Judge Shadurpo'inted out that a judge never had to make

factual findings prior to the Sentencing Guidelines. Once 7
factual findings have to be made it becomes essential to define

appropriate rules of evidence. Professor Saltzburg stated that

this was an extremely important issue that the Evidence Committee

could approach but that it was not only an evidentiary issue.

One should assume that the Sentencing Commission would have to be

a partner in any endeavor to consider evidentiary rules. Mr.

Nathan agreed that the issue of evidentiary rules for the N

sentencing process is extremely important and that he thinks that

the Committee has jurisdiction.

Judge Shadur pointed out that no one is suggesting that all

evidentiary rules would apply in sentencing. Professor Saltzburg

questioned whetherevidentiary rules-can solve the problems V
created by making relevant conduct admissible. Professor Broun

suggested an inquiry into whether issues and problems exist that C

could be dealt with in evidentiary terms.,

Mr. Eldridge offered to have the Federal Judicial Center Lu

gather information about sentencing. The Committee debated at

some length whether it should solicit views from knowledgeable

persons. The Committee agreed that the Chair of the Committee C

should send a request that would make no promises about

redrafting Rule 1101 but that would merely solicit suggestions

about whether problems exist. C

Updating rules. The Committee discussed whether it can

update notes without amending rule. Mr. Pauley explained that L
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tK the Sentencing Commission has taken the position that it can

change commentary without changing rules. The Criminal Rules

Committee has refused to take such an approach. Mr. Pauley

suggested that perhaps one could republish rule without making a

change and then amend the notes. The Committee agreed to revisit

L this issue in the context of a concrete rule like Rule 404.

e11 The Department of Justice Proposal. Mr. Pauley proposed

adoption of the Department of Justice proposal set forth in his

memorandum of June 15, 1993, which is attached. This proposal

would make admissible an expert's report of an analysis of a

L substance, object or writing. Mr. Joseph pointed out that the

proposed rule is one of admissibility rather than a new hearsay

exception. Judge Fern Smith objected that the provision does

nothing more than can be achieved through a stipulation; defense

counsel will object to such a rule because they will be afraid

L that even if one drafts a very narrow exception, lawyers will

start to insert all kinds of imaginative material into the

report. Magistrate Judge Brazil noted that the provision would

apply to civil cases as well, and would be inconsistent with the

proposed amendments to Rule 26 in terms of notice and timing

L requirements.

Mr. Pauley responded that perhaps one would wish to limit

L the rule to the DEA and ballistics reports and make the provision

part of Rule 803(8). He stated that the DEA finds such a rule

useful and few defense counsel object. Dean Robinson responded

that this was really a rule that made something presumptively

5
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admissible and that defense counsel might fear being labeled as

obstructionist. Judge Shadur found a real problem because the

report, pursuant to the draft, would get into the jury room; one

might want to have it read but not admitted. Professor Broun was

concerned thatjit was premature to take up this proposal which

ought to be considered in connection with Articles 7-9. Mr. 0I

Nathan agreed that the proposal needed to be fine-tuned.

Judge Winter then proposed working through particular

articles of the Rules, beginning with Article IV, to identify 0

particular problems that the Committee wish to have the reporter

address.

ARTICLE IV.

Rules 401-403. The Committee had no problems with Rules

401-403. r
Rule 407. The Committee then turned Rule 407, the

subsequent remedial measures rule on which the Reporter had

prepared a memorandum that was distributed with the agenda for v
the meeting. It pointed out that there is a split in the

circuits since the 10th Circuit views the issue as raising Erie

concerns that should be resolved in terms of the forum's

substantive law. The memorandum also pointed out that although

the other federal circuits, to the extent that they have

addressed the issue, bar subsequent remedial measures evidence in

products liability cases regardless of the particular cause of

action, a majority of the states allow such evidence to be

admitted at least incertain types of products liability actions.
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This federal-state dichotomy obviously produces some forum

shopping by plaintiffs and the removal of state instituted

SJ1 actions to federal court by defendants.

LE Judge Fern Smith observed that were the Committee to require

deference to state law, it would become even more difficult to

settle or try a products liability action with plaintiffs from a

number of different states. Mr. Joseph suggested not amending

the rule, but Mr. Kobayashi objected to the forum-shopping that

exists in the 10th circuit. The Committee took a straw vote on

four possible resolutions:

1. To leave the circuit split - 3 votes

2. To adopt the 10th circuit rule - 0

3. To adopt the majority state rule and allow the evidence

-0

4. To amend Rule 407 so that the bar would apply in

products liability cases, with perhaps some exceptions for recall

letters - 5

The Reporter was directed to consider redrafting the rule to

add "culpable conduct, defectiveness of a product, or

unreasonableness of a design." It was also agreed that the Note

should point out the low probative value of the evidence (because

changes may be made for other reasons) and the prejudicial impact

of this type of evidence, and that the Note should be careful to

C take into account that state law may allow in evidence on issue

of feasibility if the substantive rule is that a defendant is

liable when a better alternative exists.
Li
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The Committee agreed not to vote on the amendment but to

consider what the appropriate language should be in light of tort

law issues at the next meeting. Dean Robinson raised the

question ofiwhether the rule should be clarified as to meaning of

"the event."

Rule 404. Sex crimes. There was no sentiment in the

Committee for amending Rule 404 to allow evidence of defendant's

prior sexual behavior in a prosecution for a sexual offense

against an adult or child. Among the sentiments expressed was

that this was not a federal problem, a concern about prejudice,

and that action by the Committee would be unlikely to affect Lt

Congress. The Committee was advised by John Rabiej that a bill

now pending before the Senate Committee on the Judiciary that

would amend Rule 404 with regard to sex crimes is unlikely to r
pass. According to Roger Pauley, however, it is still too early

to make predictions about the bill's passage.

Civil cases. The Committee next considered whether the Rule

404(a) exceptions should be extended to civil cases. Although

members of the Committee discussed a number of hypothetical

situations in which it-would not be unreasonable to treat civil

cases like criminal cases, the Committee ultimately decided that

it was too difficult to draw a line and too much of a waste of

time. Accordingly Rules 404(a)(1) and Rules 404(a)(2)-should

remain unchanged. V
As there have been a few cases in which courts extended the

exceptions to civil cases, the Committee also considered the
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desirability of clarifying the rule by adding "in criminal cases"

at the beginning of each exception. Rule 404(a)(2) also should

contain a phrase "except as provided in Rule 412." The Committee

discussed whether these are technical amendments that therefore

would not have to go through public hearings. On the other hand,

Judge Winter pointed out that the full rule-making process could

be used as there are a few aberrant cases, and no great need for

hurry in clarifying the rule.

The Huddleston standard. The Committee discussed whether

either Rule 404(b) or Rule 104(a) should be redrafted so as to

overrule the Supreme Court's holding in Huddleston v. United

States, 485 U.S. 681 (1988) holding that the proof of "other

crimes" evidence is governed by Rule 104(b) and not by Rule

r! 104(a). Although Mr. Pauley questioned whether the Committee

could change the burden of proof, the Committee unanimously

agreed that changing the standard of proof for the admissibility

of evidence is a different issue than changing the ultimate

burden of proof, and that the former question is within the

authority of the Committee.

Three different suggestions were made as to how to overcome

the Huddleston holding, and it was agreed that the Reporter would

prepare a draft on all three variations together with an

accompanying Advisory Committee Note for consideration at the

next meeting of the Committee. The three possible solutions

were:

1. To make Rule 404(b) subject to Rule 104(a) by amending

9
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Rule 104(a).

2. To require a "clear and convincing" standard for the X

admission of Rule 404(b) evidence.

3. To require that in the case of Rule 404(b) evidence the I
usual balance required by Rule 403 would be reversed so that the

burden would be on the prosecution to demonstrate that the

evidence must be more probative than prejudicial.

If controverted. The Committee also decided that it would

take up at the next meeting a redraft of Rule 404(b) that would 2

deal with the issue of limiting the prosecution's ability to put

in evidence on an issue that the defendant has conceded. A

possible way of doing this would be to add "if controverted" to

the rule. Other possibilities might be to limit the change to

"stipulations read to the jury" or "unless conceded by the

defendant." The Reporter will draft a number of variations.

Rule 410. The Department of Justice brought to the K

Committee's attention a recent decision in the Ninth Circuit, r
United States v. Mazzonata, which held that the government may

not impeach the defendant with statements that fall within Rule

410 after he failed to abide by a cooperation agreement. Most

circuits have allowed impeachment under these circumstances. The J

Committee agreed that this was a matter for the Criminal r
Procedure Committee in the first instance since the text of Rule

410 also appears in the Criminal Procedure Rules as Rule

11(e)(6).

Rule 405. The Committee agreed that the rule had to be L
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changed by making it subject to Rule 412. It was decided not to

alter the rule otherwise as the rule was not causing problems.

It was also agreed not to add cross-references to other rules

that might be implicated for fear of causing problems.

Rule 408. A number of members of the Committee raised a

number of issues that they wish to have explored for the next

meeting: timing issues, i.e. when does a dispute arise that

triggers the rule? (the Committee wants the Rule to apply as

quickly as possible), to what extent does Rule 408 apply in a

second lawsuit? should there be a different rule for

admissibility and discoverability and should the rule refer to

this issue? if there was a dispute as to liability only does this

mean that a statement may not be admitted to show the parties'

agreement about a floor with regard to the amount in dispute? to

what extent can one use for impeachment statements from

L settlement negotiations that break down? if one party perceives

that there is a problem and begins talking to an agency such as

, the SEC, will a third party be able to get these statements?

The Committee wishes to consider a series of hypotheticals

next time in the context of two questions: 1. Does Rule 408 now

cover this situation; 2. Should Rule 408 cover this situation?

ARTICLE VI

Rules 601-606. The Committee did not identify any articular

problems with these rules.

Rule 607. The Committee requested the Reporter to look at

L the cases to determine whether any particular problems were

L ~ ~ ~ ~ ~ ~ ~~~~~1



arising with respect to impeaching one's own witness.

Rule 608. The Committee agreed that the Rule had been badly

drafted but concluded that it should not be amended as the

language has acquired a recognized meaning as the result of use.

Because evidentiary rules have to be reacted to quickly in a

courtroom they should not become too wordy or too different. j

Rule 609. The Committee agreed that although issues exist

about specific crimes that may be used for impeachment and about

whether the prosecution may inquire into the nature of the crime,

the Rule has caused such controversy in Congress in the past that

one should not open a Pandora's box by recommending changes to

Rule 609.

Rule 611. A number of suggestions were made with respect to

clarifying the rule. One suggestion was to amend subdivision (c)

so as to clarify that the examination that occurs after an

adverse witness is examined by the proponent should not be in the U

nature of cross-examination. One possibility is to rephrase the

rule in terms of who "adduces" the testimony. The Note should

also be clarified to explain that "impeachment may, of course,

require leading questions." The Committee decided not to revisit

the proper scope-of cross-examination.

Rule 612. Should one make it clearer that if the opponent

chooses to introduce the evidence used for refreshing, the V

evidence is being admitted for impeachment purposes only? The

Reporter will look at the cases to determine if such a change

would amount to more than an academic exercise. Mr. Robinson
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agreed to send the Reporter a copy of the Michigan rule that

Age accomplishes this.

Rule 613. The Committee wants to look further at whether

the rule makes sense in light of the lack of correspondence that

now exists between impeachment and substantive use because of

Congressional changes to the hearsay exemption for prior

statements.

Rule 614. The Committee discussed the advisability of

adding a provision relating to questioning by jurors and whether

such a provision should contain limitations such as requiring the

questions to be in writing and giving the lawyers an opportunity

to object. Instead of specific questions might the jurors

indicate subject matter as to which they want more information

and why? The Committee was concerned that the problems might not

be the same in criminal and civil cases. The Reporter was

requested to report further on these issues and to consider the

possibility of model jury instructions.

- ~ Rule 615. The Committee did not find any serious problems

with Rule 615.
l

ARTICLE I.

Rule 103. Should one rewrite the rule to deal separately

with bench-tried and jury tried cases? Should there be a

procedure for referring in limine motions to a judge other than

the one who will preside at trial? The Committee decided that it

wished to revisit at its next meeting the Supreme Court's

decision in Luce v. United States, 469 U.S. 38 (1984) which holds

13



that a defendant waives an objection to a trial judge's pretrial

ruling refusing to exclude defendant's prior convictions unless

the defendant testifies at trial.

Rule 104. Should one revise subdivision (a) to add that

rulings on the admissibility of hearsay are governed by this

provision? Are there any other categories of evidence that should I
be added to the subdivision or to the Note?

With regard to subdivision (b) the Reporter was directed to

consider whether a problem exists because the rule states "admit"

even though it is intended to be subject to Rule 403.

Rule 105. The rule states that a court, "upon request,"

shall restrict evidence, etc. The Committee wished further

inquiry into whether a court may do so on its own and whether the

rule as written cause problems.

ARTICLE II

Rule 201. Members of the Committee observed that the rule K
was not used sufficiently and that there is a conflict between E

subdivisions (f) and (g) if the court takes judicial notice on

appeal. C

ARTICLE III

After discussion, the Committee agreed that it would not be

desirable to add a rule on criminal presumptions.

Miscellaneous matters. The Committee approved Rule 84(b) on

technical amendments which will become subdivision (b) of Rule C

1102.

The Committee discussed at various times the importance of r
14



Eist leaving a record of its decisions including its decisions not to

amend particular provisions. One possibility that was suggested

was to write a report to be published in F.R.D. Another

recurring issue during the meeting was the extent to which the

Advisory Committee Notes should be updated. It was agreed that

if a rule is changed, the commentary could be updated -- as by

adding a relevant Supreme Court holding -- even if the rule was

L not changed with regard to the matter updated. The majority of
r, the Committee did not favor updating a Note in the absence of a

revision to the rule.
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1. Carnegie commission Report.

This item was discussed in the June 22 memo, and materials

Low relating to it accompanied that memo.

2. Rules of Trial Management.

This item was discussed in the June 22 memo, and materials

relating to it accompanied that memo.

3. Rules of Evidence and Sentencing Proceedings: Rule 1i01.

L This item was discussed in the June 22 memo. No

accompanying materials were sent.

4. UDdating or ModifVing Commentaries.

This item was discussed in the June 22 memo. No

accompanying materials were sent. Professor Berger's memo on

Rule 404 issues, which is included in this package, provides a

concrete issue concerning the updating or modifying of

Commentaries.

11 5. Rule 803(6).
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

This matter was raised in a letter to the Chair from Roger

Pauley. That letter is among the materials accompanying this

memo and agenda. Whether we should take up the merits of Roger's

proposal at this meeting or hold it in abeyance until we address

Article VIII is a threshold issue.

6. Article IV: Rules 401-412.

This item includes any outstanding policy or drafting issue

regarding these rules. Accompanying this memo and agenda are

memoranda from Professor Berger on Rules 404, 405, and 407. Also

accompanying it is a draft law review a ticle by Professor Reed
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of Widener University School of Law that is waiting 
publication_

in the Texas Law Review. You will be receiving a draft of

another law review article from John Rabiej. 
That article is by

Professor Park of Minnesota Law School and will be 
published in

the Minnesota Law Review.

7. Other Items of Business.

Other matters of business will be discussed 
at this time.

8. Article VI: Rules 601-615.

If we get to this item, it will include all policy and

drafting issues regarding these rules.

.1
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JUN 2 8 1993

To: THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE CHAMBERS OFFrom: JUDGE WINTER and PROFESSOR BERGER O V1)L7'TuRNER
Re: MEETING OF STANDING COMMITTEE; MISCELLANY; FUTURE AGENDA
Date: JUNE 22, 1993

1. Rule 412

We attended the recent meeting of the Standing Committee on
L..1

Rules of Practice and. Procedure which met on June 17-19. The

L ' Committee approved in somewhat different format most of the

substance of Rule 412 as drafted by us. The version of Rule 412

and Committee Note that is to be submitted to the Judicial

Conference is at Supplement A. The principal issue raised by the

Standing Committee was whether the rule would prevent the

prosecution from offering pattern evidence. The resultant draft

thus provides for the admission of evidence of specific instances

of sexual behavior by the victim with respect to the accused when

offered by the prosecution. See subsection (b) (1) (B). The

Standing Committee also adopted the view that pattern evidence

offered by a plaintiff in a civil case must meet the balancing

test of subsection (b)(2).

2. Carnegie Commission Report

fi The Standing Committee adopted a recommendation of its

Subcommittee on Long-Range Planning that the Evidence Committee

review the Carnegie commission Report on Science and Technology

in Judicial Decision Making. The recommendation of the Standing

Committee's Long-Range Planning Subcommittee and the Carnegie

Commission Report are at Supplement B.

3. Rules of Trial Management

LI The Standing Committee adopted the recommendation of its



Long-Range Planning Subcommittee that the Evidence Committee

coordinate efforts among the Civil Rules Committee, 
the Criminal

Rules Committee, and itself 
to study the concept of 

general rules

of trial management. This recommendation was prompted 
both by

the interest of the standing 
Committee's Chair, Judge 

Keeton, and

adoption by the ABA of 
Standards of Trial Management. 

Materials

relating to the Long-Range 
Planning Subcommittee's 

recommendation

and the ABA standards 
are at Supplement C.

4. Role of AdvisorT Committees

The Standing Committee 
also discussed its role 

and the role

of the Advisory Committees 
with regard to the future. 

Most of

this discussion concerned 
the workings of the Standing 

Committee 7

and do not directly concern 
us. However, a couple of members 

of

the Standing Committee 
expressed the view that 

far too many

amendments to the various rules 
are being proposed by the 

7

Advisory Committees. Another member indicated 
to one of us at

dinner that there has been 
considerable apprehension that 

the 7

Evidence Committee would 
be a "troublemaker" and that 

that

apprehension caused the 
delay in the creation of 

the Committee.

None of this, of course, 
is to suggest that we fail 

to act when

we conscientiously believe 
amendments should be proposed. 

We

should be ready, however, to 
demonstrate the basis for our 

7

believing that particular 
amendments are necessary.

5. Exp'ert Testimony

Justice Michael Zimmerman of the 
Utah Supreme Court 

F

(formerly a member of the 
Civil Rules Committee and 

a proponent

2 L



of amending Fed. R. Evid. 702) has sent Judge Winter a copy of an

article in the ABA Journal concerning a "footprint expert" whose

"expert" testimony had no basis in science or, apparently, common

sense. At the trial court level, however, she appears never to

7 have had her testimony excluded as lacking any basis, a rather

it scary fact. Because the article attributes the admission of her

testimony to the adoption of the Federal Rules of Evidence, we

are attaching a copy of the article at Supplement D.

L 6. Thoucrhts Recrardinc Future A&enda

LI- A formal agenda will be sent out in early September. At its

recent meeting, the Standing Comittee sent out for public comment

provisions regarding "technical" amendments (and certain other
L ., I -

matters) to all federal rules. If adopted, these provisions

L-, would be added to the Rules of Evidence (and the Appellate,

K Civil, Criminal and Bankruptcy Rules, as well). We will have to

consider these matters soon, probably at our winter meeting. The

provisions may be found at Supplement E.

Judge Winter believes that our review should generally

proceed Article by Article because amendments to a particular

rule may be informed by, or have ramifications for, other parts

of an Article. For example, our discussion of Rule 412 raised

questions concerning Rule 405. After considering the suggestions

received from committee members and some reading of commentators

who have called for our creation, Judge Winter has tentatively

designated Article IV as the first to be considered, because

-there are numerous amendments suggested by members of the

L. 3

L 3



Committee and commentators, and there are conflicts among courts

as to the interpretation of the various rules in Article IV.

Moreover, Congress is considering an amendment with regard to

Rule 404 admitting pattern evidence in rape cases and may ask us

to give expedited consideration to this issue. Once Article IV

has been considered, we will probably take up Article VI. It is

possible, however, that the Supreme Court's decision in Daubert

may suggest that we consider amenidmentito Article VII, in which

' lip~~llli `ul; ,, , ll.!S 1 1 , 1
case we might take that up first.

There are other items that should also be considered at the

next meeting. First, can we, and should we, propose amendments

regarding the Rules of Evidence to govern sentencing proceedings? I

The Sentencing Commission may well regard that as its exclusive

province. It has thus issued the following policy statement:

O6A1.3. Resolution of Disputed Factors[
(Policy Statementjl

(a) When any factor important to the [7
sentencing determination is reasonably in

dispute, the parties siall be given an
adequate opportunity to present information
to the court regardingj that factor. In L

resolving any reasonable dispute concerning a

factor impottant to th sentencing
determination, the court may consider l

relevant information withoutr regard to its
admissibility , nder thelrules of evidence
applicable at trialprovided that the

information has sufficent indicia of
reliability sq upport[1.ts probable accuracy.

(b) The court shall resolve disputed L
sentencing factors in6accordance with Rule

32(a) (1), Fed. R. prim. P. (affective Nov. 1,

1987), notif the parties of its tentative
findings ad X prvi e a reasona le opportunity
for the submission of oral or written
objections before imposition of sentence.

4



In pre-guidelines practice, factors relevant to
sentencing were often determined in an informal
fashion. The informality was to some extent explained
by the fact that particular offense and offender
characteristics rarely had a highly specific or
required sentencing consequence. This situation will
no longer exist under sentencing guidelines. The
court's resolution of disputed sentencing factors will

En usually have a measurable effect on the applicable
punishment. More formality is therefore unavoidable if
the sentencing process is to be accurate and fair.
Although lengthy sentencing hearings should seldom be
necessary, disputes about sentencing factors must be

7 resolved with care. When a reasonable dispute exists
L about any factor important to the sentencing,

determination, the court must ensure that the parties
have an adequate opportunity to present relevant
information. Written statements of counsel or
affidavits of witnesses may be adequate under many
circumstances. An evidentiary hearing may sometimes be
the only reliable way to resolve disputed issues. See
United States V. Faticog 603 F.2d 1053, 1057 n.9 (2d
Cir. 1979). The sentencing court must determine the
appropriate procedure in light of the nature of the
dispute, its relevance to the sentencing determination,
and applicable case law !

In determining the relevant facts, sentencing
judges are not restricted to information that would be
admissible at trial. 18 U.S.C. § 3661. Any
information may be considered, so long as it has
"sufficient indicia of reliability to support its
probable accuracy." United States v. Marshall, 519 P.
Supp. 751,(D.C. Wis. 1981), aff'd, 719 F.2d 887 (7th
Cir. 1983)'; United States v.! Fatico, 579 F.2d 707 (2d
Cir. 1978). Reliable hearsay evidence may be
considered. Out-of-court declarations by an
unidentified informant may be considered "where there
is good cause for the nondisclosure of his identity and
there is sufficient corroboration by other means."
United States v.Fatico, 579 F.2d at 713. Unreliable
allegations shall not' be considered. United States v.
Weston, 448 F.2d,626 (9th, Cir. 1971).

The Commission believes that use of a
preponderance of the evidence standard is appropriate
to meet due process requirements and policy concerns in

L resolving disputes regarding application of\the
guidelines to the facts of a case.

L I''~~~~~~~~~~~
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If sentencing factors are the subject of
reasonable dispute, the court should, where
appropriate, notify the parties of its tentative
findings and afford an opportunity for correction of

oversight or error before sentence is imposed.

The sole statutory basis for the Commission's statement that

the Rules of Evidence do not apply to sentencing proceedings i]

appears to bepzll8: .S.C 5I 3661. However; that provision is a

otldng about xcJ~ugibnary ru'le's. it
rule of relevance and, as Pite

thus states: Hils ,

INo liionato 61,fi~bolitatiosd on the inforation
concerning ttht smund s caraiteru s n , a

person 2convicted op of se which ra cdst . l

UeUnitedStates e ond co
of imicpsing an, aiate pentenge

If the [ight on n i infcofrlmati then

section 3,661, cth bex

sentencing hearingsand that seems ridiculous. c
LiJ

our authority on the other hand,g is derived from 28 U.S.C.

1 2072, which reads:

(a) The Supreme Court shall have the power to
prescribe general-rules of practice and procedure and
rules of evidernce for 'Cases in the' United States
district courts (,including proceedings before f7

magistrates theref n orsof appeals

(b) Such rules shall not abridge, enlarge or V
modify any ~substantive right. All laws incnflict
with such rules shiall be, of no further ooc r effec
after such rules have taken effect.

our authority to determine -the evidentiary rules for

sentencing proceedings thus seems fairly clear. 'Whether we

should depart from the Sentencing Commission's approach is a

6



O different question, however.

Second, some of the commentaries accompanying the Rules of

L Evidence may have been rendered obsolete by subsequent case law

over the last eighteen years. Is there a method of updating or

L modifying commentary without amending the particular rule? The

- problem is that revision of the Advisory Committee Notes might be

L viewed as altering the meaning of the Rule in question without

going through a process that includes review by the Supreme Court

and a legislative veto by the Congress.

L Finally, a number of you expressed a desire to take up

privilege issues. Judge Winter has no objection to that but

questions whether consideration of rules of privilege should have

7l a high priority. Privilege rules cannot be adopted through the

general rulemaking process, i.e., recommendation by the Supreme

Court subject to legislative veto by both houses. Rather, they

must be affirmatively promulgated by the Congress. See 28 U.S.C.

L ~§ 2074(b). This creates a substantial danger that when the

Committee takes up rules of privilege, it will engage in a lot of

heavy lifting without result. We would be happy to hear

different views on this question.

r
L

L

t 7
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U. S. Department of Justice

Criminal Division

Washeron, D.C 20530

JUN 1 5 1993

Honorable Ralph K. Winter, Jr.
Audubon Court Building
55 Whitney Avenue
New Haven, Connecticut 06511

Dear Judge Winter:

I am writing on behalf of the Department of Justice to requestinclusion on the agenda of the Advisory Committee on the FederalL Rules of Evidence at its upcoming meeting of a proposal to createa new Rule of Evidence under which an expert's report of the-analysis of a substance, object, or writing would be admissible asa kind of business record, unless either party wished to call theexpert.

The proposal, which originated with the Drug EnforcementL 9:> Agency (DEA), was inspired by a provision in Chapter 33 of theDistrict of Columbia Code relating to controlled substancer violations. The DEA is responsible for analyzing all drug evidenceseized by the Washington,- D.C. Metropolitan Police Department.
Because of the nature and volume of the seizures and subsequentprosecutions, DEA encouraged the enactment some years ago of whatis now D.C. Code S 33-556, which provides as follows:

In a proceeding for a violation of this chapter, the
official report 'of chain of custody and of analysis of acontrolled substance performed by a-chemist charged with an
official duty to perform such analysis, when attested to bythat chemist ahd&,by the officer having legal custody of thereport and accompanied by a certificate under seal that the
officer has legal custody, shall be admissible in evidence as

F") evidence of the 6facts stated therein and the-results of thatt analysis. A copy of the certificate must be furnished uponL demand by the defendant or his or her attorney in accordance
with the rules of the Superior Court of the District ofColumbia or, iffno demand is made, no later thank5 days priorL-1 to trial. 'In the event that the defendant or his or herattorney subpoen s the'chemist for examination, the subpoenashall be without fee or cost and the examination shall be as
on cross-examination.

L)
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The constitutionality of this provision under the Confrontation
Clause, has been upheld by the District -of Columbia Court of
Appeals. See Howard v. United States, 473 A.2d 835 (1984). The
court described the provisions of D.C. Code S 33-556 as "within the
ambit of the business records exception" to the hearsay rule. 473 I
A.2d at 838. In discussing whether evidence admitted pursuant to
the provision bore sufficient indicia of reliability to satisfy thepurpose of the Confrontation Clause, the court noted that identify-
ing a controlled substance is determined by a well recognized
chemical procedure and the reports ,thus produced, contain objectivefacts rather than opinions. Modreover, chemists whobconduct such
exa inations do so routinely, generally have little interest in the
outcome of a case, and are under '' duty 'totmake accurate reports.
Finally, D.C. Code S 33-556 does not preclude the defendant frominquiring into the reliability of th test, since he may subpoena F
the, chemist and t him to iin on.

Th~ same or, imlrffctr ae gnt wih respect to other
expet exazminatih ubs bJi~tIcs nd 1a1wrting ~examina-
tionsi:~ [eco~nize exs~ It, naye which therefore
r~esult i eorsl 9ol"rn 9 )ct~ taine fcts," and such

exprts ~ormaly i $Izr raso tofalsify theoutcome of a part a ~ayis 1~iuOrAnt, the'amendment we
are suget in ha~ a povisio lowlh dpenan in a' criminalcaseto i~bpenathie I.-~4 ~jb 1i o~~e to cross-
examintn. I' 

I

Thei ~pa cable SIniaceo t11bisit fColvumbia statute
o~i whic1~Ourroposa I 4 4ded 11 fji ~ E~~ess -uls

qubpin, onl 'not a I '[in ourt t~testify
totlier of thf ~jbtnethereby

s~~~v 11 ont ~~~~~s and tecourts.No1, witnes Is~vnr~~~~ ~hn ,e h repo t beause the
D.~ cod pdonson~Is be iqe I admissi-
bil 'fo hms Ir~f

1 axce tion toa buiq ~od-y 4 'tf~~~ a'~od excetion toa, '~e" jesl~''ie6 ~l 4 .d 48,, 54
U ~ ~ ~ u e~i~t hsn eire

~~ ~ea'so e not
j~I[II[[! ~ C~Cod ~proylion sets

"Thesam~kf4 5 t~a ~ ~mi~lr I¶~~~i~thr 1experts.

n~~~~~~~~~~~~~~~pr~ eexfp a~Lz,~. tter

1 Ofcpus~,there may #;so be IlP.c the govern-
Ratement dosno wish to introduce the 14tioy butwould pr ~~ntt ae te time to '~ ~ eh
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a saving of time for both the court and the expert. Since the
rationale for the amendment does not depend on whether the expertis employed by the government, our proposal would allow such anuncontested introduction in cases of tests by private sector
experts as well.

We think that the best way to accomplish this is to amend Rule803(6) of the Federal Rules of Evidence. Specifically, werecommend that the current Rule 803 (6) be redesignated 803 (6) (a),and that new subsections (b), (c), and (d) be added as follows:
(b) An official report of chain of custody and of ananalysis of a substance, object, or writing, performed by an

expert with an official duty to perform such analysis, shall,when attested to by that expert and by another person (if any)L having legal custody of the report, be admissible as evidence
of the facts stated therein and the results of that analysis.Authentication of an official report offered under thissubsection may be made pursuant to Rule 902.

(c) A report of chain of custody and of an analysis of asubstance, object, or writing, performed by an expert whoL performed such analysis in the course of a regularly conducted
business activity, shall, when attested to by that expert andby another person (if any) having custody of the report, beadmissible as evidence of the facts stated therein and theresults of that analysis.

L (d) If a party plans to offer a report pursuant tosubsections (b) or (c), a. copy of the report shall be
furnished to every other party or his attorney not later thanfive days prior to trial. If the expert is subpoenaed forL examination, the expert must be found qualified as such beforethe introduction of the report. If the expert or custodian issubpoenaed for examination, the subpoena shall be without feeor cost and the examination shall be as on cross-examination.

We note that the final sentence of subsection (b) of ourproposal, which states that authentication of such an official
report may be accomplished pursuant to Rule 902, is to make clearthat such a report, although allowed into evidence under the"business records" exception to the hearsay rule, is to be treatedL as if it were admitted under exception 8 (public records), andself-authenticated, such as with an official seal, rather than bycalling a witness. This is consistent with the court's statementin Giles, quoted above with respect to reports admitted under theD.C. rule, that the rule is really a subset of the official recordsexception.

$.-.4
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Your and the other Committee members' consideration of this
matter is deeply appreciated.

sincerely, ]

Roger A. Pauley, D rector i
Office of Legislation
Criminal Division

cc: Margaret A. Berger l]

s l~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Tl
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ACENDA ITIEM - 10
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE = A

OF THE January 12-i5, 1994
JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN

PETER G. MCCABE APPELLATE RULES
SECRETARY PAUL MANNES

L- BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CML RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Honorable Alicemarie Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

L FROM: Honorable James K Logan, Chair
Advisory Committee on Appellate Rules

DATE: December 10, 1993

The Advisory Committee on Appellate Rules has one new proposal for the
Standing Committee to review. At its September meeting the Advisory Committee

L_ reviewed the proposed Guidelines for Filing by Facsimile that were presented to the
Judicial Conference at its fall meeting. The Advisory Committee recommends a number
of changes in the Guidelines and has developed Model Local Rules governing fax filing.
The Committee intends to offer the model rules for consideration by those courts of
appeals that wish to permit facsimile filing. Copies of both the amended Guidelines and

r the proposed Model Rules are attached to this memorandum. The Committee
L discussion about these items is summarized at pages 1-3 and 28-38 of the minutes of the

September meeting, which are also attached to this memorandum.

This memorandum will outline the status of the various projects recently
completed by and under consideration by the Advisory Committee.

I. On December 1,1993, amendments to Fed. R. App. P. 3, 3.1, 4, 5.1, 6, 10,,12,,15,
25, 28, and 34 and to Forms 1, 2, and 3 became effective.

L
Amendments to Rules 3(c), 12, and 15 and Forms 1, 2, and 3 deal with the Torres

problem and the question of sufficient identification of the parties filing a notice of
L appeal or petition for review. The amendment to Rule 3 allows an attorney representing

more than one party to indicate which parties are appealing without naming them
*The material on fax filing has been removed and inserted in agenda

item #7, "Proposed Standards on Facsimile Transmissions."
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individually as long as it is objectively clear which parties intend to appeal. The
amendment to Rule 15, however, requires that each petitioner be named because a '7
petition for review of an agency decision is the first filing in any court and is, therefore,
analogous to a complaint in which all parties must be named. Rule 12 is amended to
require a representation statement, a non-jurisdictional document in which an attorney
who represents more than one party on appeal names each party represented by the
attorney. Forms 1, 2, and 3 are amended to include cross-references to the appropriate
rules concerning identification of the parties.

Amendments to Rules 3(d), 4(a)(4), 4(b) and 6 are intended to eliminate the trap
that 4(a)(4) created for a litigant who filed a notice of appeal before'the disposition of
one of the posttrial motions enumerated in that paragraph and also eliminate related
problems in criminal and bankruptcy cases. Rule 4(a)(4) treated such a notice of appeal
as null and required the litigant to file a new notice after disposition of the motion. If a
party failed to file a new notice of appeal; the court of appeals lacked jurisdiction to
hear the appeal. The amendments hold a notice of appeal filed before disposition of the
posttrial motion in abeyance and the notice ripens into an effective notice upon
disposition of the last posttrial motion.

LJ
In addition Rule 4 is amended'in a number of other ways:
A. Paragraph (a)(2) is amended to treat all notices'of appeal filed after 7

announcement of a decision Or order but before formal entry of such order
as if the notice 'of appeal had been filed, after such entry.

B. Paragraph (a)(4) is amended to treat motions under Rule 60 that are made
within 10 days afterentry of, judgment as if they were motions under Rule '
59. This eliiinates` the difficulty of determining whether a posttrial motion
lmade withi O days fter entry of judgment is a Rule 59(e) motion, which C
tolls the time for filing an appeal, or a Rule 60 motion, which does not.

C. Paragraph (a)(4) is amendedlfturther to exclude motions for attorney's fees
from the class of motions that extend the time for filing a notice of appeal. L

D. Subdivision (b) is Amened bydl adding "motions for judgment of acquittal to
the list of tolling modions. Such motions are the equivalent of Fed. R. Civ.
P. 50(b) motions which toll the running of time for appeal in civil cases. V

E. To make it clear in criminal cases that a notice of appeal need not be filed -

before entry ofjuden t,anther amendment to 4(b) states that an appeal
may be taken within 10 days afer the entry of an order disposing of a
tolling motion, or whi 10 dy after thC entry of judgment, whichever is
later.

F. Subdivision 1(b) is dr amendedtoallow a sentencing court to act under
Fed. R. nrkL P; 1350 Alto coret an arithmetical, technical, or other clear
error in sentenigeven if a notice oflappeal has been filed. i
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Amendments to Rules 4(c) and 25 make papers filed by an inmate confined in an
institution timely if deposited in the institution's internal mail system, with postage
prepaid, on or before the filing date.

L The amendments to Rule 3.1 and 5.1 reflect the change in title from magistrate to
magistrate judge.

L The amendment to Rule 10 corrects a printing error.

l The amendment to Rule 28 requires an appellant's brief to include a statement of
the standard of review.

The amendment to Rule 34 eliminates the requirement that an opening argument
include a statement of the case.

II. The Judicial Conference of the United States approved proposed amendments to
Fed. R. App. P. 1, 3, 5, 5.1, 9, 13, 21, 25, 26.1, 27, 28, 30, 31, 33, 35, 38, 40, 41, and 49.

L Those proposed amendments have been forwarded to the Supreme Court for its
consideration.

L The proposed amendments to Rule 3, 5, 5.1, 13, 21, 25, 26.1, 27, 30, 31, and 35
deal with the number of copies of documents that must be filed with a court of appeals.

C ~~The amendments generally include identical language stating that an original and a -
T certain number of copies must be filed "unless the court requires the filing of a different
number of copies by local rule or by order in a particular case." The amendments to
Rules 3, 13, and 35, however, differ from the others in that they do not establish a
baseline number of copies. The amendments to Rule 3 and 13 require an appellant to
file sufficient copies of a notice of appeal to enable the district court to serve each party
with a copy. Amended Rule 35, governing in banc hearings, provides that the number of
copies will be prescribed by local rule. Because the number of copies needed in an in
banc proceeding is directly related to the number of judges on the court, establishing the
number by local rule is the most sensible approach.

Rule 9 governing review of a release decisionin a criminal case has been
completely rewritten. The proposed amendments recognize the government's ability to
appeal release decisions. The amendments also require a party seeking review to supply
the court with certain basic documents: a copy of the district court's order regarding
release and its statement of reasons; and, if 'the appellant questions the factual basis for
the district court's order, a transcript of the release proceedings in the district court. In
addition, subdivision (b) clarifies those instances in which review may be sought by
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motion rather than, by notice of appeal. C

Another proposed amendment to Rule 25- provides that a clerk may not refuse to
file a paper solely because it is not presented in proper form. 7

The proposed amendment to Rule 28 requires that a brief include a summary of
argument. F

Rule 33 governing appellate conferences has been completely rewritten. The
proposed amendments make a number of changes: 1)' the courtmay require parties to P
attend the conference in appropriate cases; 2) settlement of the case is a possible ,
conference topic; 3) persons other than judges may preside over a conference; and 4) an
attorney must consult with his or her client tbefore a: settlement conference and obtain as ,
much authority as feasible to settle the case.

,The proposed amendments to Rule 38 require that before a court of appeals'may
impose sanctions, the person to be sanctioned must have notice and an opportunity to
respond.

A proposed amendment to Rules 40 lengthens the time for filing a petition for
rehearing from 14 to 45 days in civil, cases involving the United States or its agencies or
officers. A,-companion amendment to Rule 41 would key the time for issuance of the
mandate to the expiration of the time for filing a petition for rehearing unless such a
petition is filed, in which case the mandate issues 7 days after the entry of the order r
denying the motion. '

Another proposed amendment to Rule 41 requires a motion for a stay of mandate <,
to show that a petition, for certiorari would present a substantial question and that there
is good cause for a stay.

Proposed Rule 48 authorizes the use of special masters in the courts, of appeals. T

III. On November 1, 1993, proposed amendments to Fed. R. App. P. 4, 8, 10,21, 25, 32,
47, and 49 were, published for comment.

The proposed amendments to Rule 4 provide that a party who wants to obtain
review of an alteration or amendment of a judgment must either file a notice of appeal
or amend a previously filed notice. The amendments also provide that a posttrial motion
must be "filed7 no later than -10 days afterfentry of judgment in order to affect the finality'
of the judgment and extend the pemriodfor flg a notice of appeal. This change is a
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companion to proposed amendments to Fed. R. Civ. P. 50, 52, and 59.

The amendment to Rule 8 conforms a cross-reference to Fed. R. Crim. P. 38 to
2 previous amendments to that Rule.
L f

The amendment to Rule 10 suspends the 10-day period for ordering a transcript if
a timely postjudgment motion is madeand a, notice,,,of appeal is suspended under the
new amendments to Fed. R. app. P. 4(a(4).'

a The proposed amendments to Rule 21 provide that the trial judge is not named in
L ~~a petition for mandamus and is not treated as a' respondent. The' amendments also

provide that the judge shall be represented pro forma by counsel for the party opposing
relief. The judge is, however, permitted to appear to oppose issuance of the writ if the
judge chooses or if the court of appeals orders the judge to do so.

r One proposed amendment to Rule 25 provides that in order to file a brief using
the mailbox rule, first-class mail is sufficient. Another proposed amendment permits a
court of appeals by local rule or by order in a particular case, to permit service by
facsimile.

The proposed amendments to Rule 32 are being republished to elicit additionalU comments about the printing provisions. The published draft states that if a brief is not
commercially w nted it must be produced 1) with no more than 11 characters per inch
or 2) in 11 pow. type or larger and with an average or no more than 300 words per

L page. A footnote to the rule indicates, however, that the Committee is considering
alternative printing provisions.

The proposed amendments to Rule 47 and 49 are the result of the collaborative
efforts of all of the advisory committees to develop uniform rules governing local rules
and technical amendments.

IV. At its September 1993 meeting the Advisory Committee approved in substance
changes to Rules 27, 29, and 35 but specific language has not yet been approved. The
Committee also has made recommendations concerning the Guidelines for Facsimile
Transmission and has been working to develop model local rules for those courts of
appeals that wish to permit fax filing.

An extensive rewriting and updating of Rule 27 governing motions practice has
L been discussed and several changes have been approved but the actual redrafting is not
. yet complete. Judge Stephen Williams chairs the subcommittee that has been working

L.
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on Rule 27.

In addition, the Committee has approved numerous changes in Rule 29 governing
the filing of amicus briefs. The Reporter has been asked to prepare a final draft for
consideration at the spring meeting. EJ

Changes to Rule 35, governing in banc proceedings, also have been approved by
the Committee but not yet finalized. In light of the fact that additional changes to Rule
35 will be forthcoming soon, the Advisory Committee requested that Judge Keeton
withdraw the proposed amendments to Rule 35 from the packet published on November
1. The Committee thought it preferable to publish all its recommended changes at one
time; Judge Keeton concurred.

A number of other items were 'on the Committee's agenda for its fall meeting but L
because the Committee spent more than a half day discussing fax filing, several items
were postponed until thespring meeting.

A copy of the HdIft minutes for the fall meeting and of the Advisory Committee's
table of agenda items, hits `docket," are,, attached to this report for your information. At !
the Advisory Committee's September meeting, Chief Judge Sloviter suggested that the
Committeecirculate the table of Qagenda, items to the circuts to keep them informed of
the status ~of the various, items under cosideration, Iagreed to, do so and will be
circulating it to the hief judges.,

The "Appelate ,kues Committe'meeeting has been scheduled for April 25 and 26
in Denver.

flr
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MINUTES OF THE MEETING
OF THE ADVISORY COMMITrEE ON APPELLATE RULES

SEPTEMBER 22 & 23, 1993

Judge Ripple called the meeting to order at 8:40 am. in Rooms B and C of the
Education Center in the Federal Judiciary Building, in Washington, D.C.. In addition to
Judge Ripple the Committee Chair, the following Committee members were present:
Judge Danny Boggs, Mr. Donald Froeb, Judge Cynthia Hall, Judge James Logan, Chief
Justice Arthur A. McGiverin, Mr. Luther Munford, and Judge Stephen Williams. Mr.
Robert Kopp and Mr. Mark Levy attended on behalf of Solicitor General Days. Judge
Robert Keeton; Chair of the Standing Committee, and Chief Judge Dolores Sloviter,
Liaison from the Standing Committee to the Advisory Comnittee, were present. Mr.
Strubbe, the' Clerk of the Seventh Circuit, attended on behalf of the clerks. Professor
Mooney, the Reporter, was present Mr. Peter McCabe - the ,,Secretary, Mr.,John Rabiej
- Chief of the Rules Support Office, Mr. Paul Zingg 7Mr. McCabe,'s assistant, Mr. John
Hennemuth of the Administrative Office, axd Mr. Joseph Spaniol were present along
with Ms. Judy McKerma of the Federal Judiial Center.,

Judge Ripple began by introducing Judge Logan as the chair designate of the
Committee. Judge Ripple welcomed Mr.! Levy, the Deputy Attorney General

{ representing the Solicitor.General Judge Ripple aLsopwelcomed Judge Keeton and
Chief Judge Sloviter from the Sta1 ging Cominittee, and Mr. SpanioL the former Clerk of
the Supreme Court of the United States and& long tim, secretary to the rules committees.

Judge Ripple stated, that his objective at this meeting was to complete work on as
many items' on the docket a possible.

Judge Ripple asked Judge Keeton to report on the Judicial Conference meeting
held earlier in the week. Judge Keeton reported that Chief Judge Breyer of the First
Circuit had placed appellate rules 28, 38, 40, and 41 on the discussion calendar for the
Judicial Conference meeting. Both Judge Keeton and Judge Ripple spoke with Chief
Judge Breyer prior to the Judicial Conference meeting and convinced him that the

KX,, Advisory Committee had considered suggestions that he had made early in the
development of some of those rules. As, a result of those discussions, Chief Judge Breyer
was persuaded thatfit was not necessary to retain the appellate rules on the discussion
calendar. The Chief Justice, however, said that the rules could not be removed from the
discussion calendar withot unaimous consent. Unanimous consent was forthcoming at
the meeting as a result of which all appellate rules would be forwarded to the Supreme
Court.

Judge Keeton alsol reported that the Court Administration Committee had urged
L the Judicial Conference to approve fax filing guidelines so that those courts desirous of

permitting fax filings on a routine basis my adopt local rules authorizing such filings. At
last summer's Standing Committee meeting, the Committee had discussed fax filing



guidelines prepared by the Court Administration Committee and the Committee on
Automation. The Standing Committee was troubled by the initial draft because it V
contained provisions that ordinarily would be contained in the rules. For exarmple, the
guidelines defined "filing" in the context of fax filing. As a result, a rump committee put
together by Judge Keeton, studied ,the lguidelines and made suggestions ,for change. It
was those, revised guidelines that were presented to the Judicial Conference bythe Court
Administration Committee for approval. i

; n spite of the rvisions ,made, during ithe Sanding Committlee meeting. udge
Keetonhfad urged the ,Juddici nference, not to, apv ee~ven the revised gudelines.
He nqoted that the guidelineshould ipse 'procedural r'ei en(such aas
,m afintaiming an' orgia sgeddcumenit' ~utl theiconiclusipn p thei ltigktion) thaiiare
Inotfound im the rls h p fe paswold result in the imposition v

ofithose'46iquiremnswtop nl c iht ~ue nbigAct p~rocedures.
JudgKe~toJ hodp on statedC'4i ¶hati h thf.eyef lthe, Aginstrug tout c onn be Congress
notdito, y pass+e, Res Ealin ct theys bdo pnotg d dn to the rules,
it cou ld prove thart ssn had a Judicred Confe ht approe what are in effect
rtules amendhmet csw i on As atresult of

Judge Keeten's a ruen tateditat inereae vedKa mtion, with a u dela action on
the fax ihkingilines unti September B994t

clerl Kgoegl tonbein id, out thehp Akorek~m~ t -a Ioref hae

I l'r' L C~~1OOAlvie~l~ and1 tod atedvtbdcbl>>, r,,en plywitht thet

reco w ndiod eay forid thate 'a gJiiiferen w have to

Rules Enabling Ac;rcdrs n eeary rul mwd t *Woid ne ob
published bo tt Janiary 1994 meein Het w noted that
draftsdt!ide~lf ithe u revise4 Rules iaedrulen asiend eits wouldveed o e B prepared
in the next ot rtoa~~poe n 4td#s9 ulain

nJudge Oeeton stated that thekey task ofithe Advisory Committees would be to L
modify ~h~e guidelines so ~th'atthey, do no't conflict '~wit~h the rues of procedurie. Judge
Keeton iiindiated" that. helhad aIrough redraft of th uieines that,,hewolofefr

the Com ittee's, consid er~tion laterin theo meetintg. f

'Judge 'Keeton further stated that in private iconversation with Judge Byeduriing
the Jdici Conference eeting, 'Judge Boyle indicated that if fax trans iss to court
clerksa 1ae ted, ped the .rulesl, also .,oId address tax servic

2 ft
Cl~ie Jude Sloi~er 1who lso ad attended, ih uiilCneecstated that
I[ C~ef udge Slguidelineso wouldb Chav etben d

sheipwas ,*asfnably convai cdlvthat the~ fa prv ut for
Judge Keeton's forceful arguments. In hrpnk the agmnthtprvaoftheL
gu~idelimes w)ald undercut t~i Rules EalnAcwsthpeusiefacto, BohJudge
Keeton~ an Obe udge ScersaeeJdiilCnrneismptent with
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Judge Ripple indicated that in light of those developments the Committee would
devote whatever time was necessary the following morning to consideration of the
guidelines and rule amendments.

Judge Ripple returned to Judge Keeton's opening remarks about the rules placed
on the discussion calendar for the Judicial Conference. During discussions preceding the
meeting of the Judicial Conference, Judge Ripple learned that there had been some
confusion arising from the fact that the Advisory Committee's GAP report did not
summarize comments submitted to the Committee when early drafts were circulated to
the Chief Judges for comment. When it was explained that a GAP report only
summarizes the comments received during the formal comment period and not those
generated by initial consultation with the'circuits duing the process of developing a
proposal, Chief Judge Breyer stated that he hoped this experience would not cause the
committee to discontinue the process of consultation that it often uses. Judge Ripple

.'stated his belief that the process of consultation with the circuits has been extremely
useful to the Committee and should be continued in those instances where the
Committee believes it would be appropriate.'

Judge Ripple stated that Chief Judge Breyer did express concern, however, about
id the notice requirements in'the proposed amendments to Rule'38. Chief Judge Breyer
L sees a need for an expeditious way that a court of appeals can bring a misstep to the

attention of an attorney without the punitive aspects currently associated with "sanctions."
Because .imposition of sanctions can have implications for an attorney's career, due
process ad fairness concerns 'enter the picture; Cief Jdge Breyer, however, believes
that there should be some' means by which a court can bring matters to the attention of
counsel that do not result inta mark against the attorney's professionalreputation. Judge
Ripple stated that he had promised Chief Judge Breyer that his concerns would be
added to the Committees docket and referred to Judge Boggs' subcommittee on
sanctions and would, in due course, be considered by the full committee.

Before turning to the items on the agenda for the meetin Judge Ripple indicatedL that items 91-6 and 91-15 had been circulated as pssible "dead list" items and that all
votes had indicated that no furiher action was needed., "He stated that unless a member

r voiced objectiorn, both iems would be stricken from the' docket. 'No objections were
heard.

t ~~~~~~~~~~~~~Item 91-28

V Item 91-28 is a proposal to redraft and update Rule 27, the rule governing
motions. Judge Ripple indicated that Item 91-28 was being taken out of turn because
Judge Williams, who chaired the sub-committee on this item, would need to leave before
the close of the meeting that afternoon in order to attend a reception for his colleague
Judge Ginsburg.

3



Judge Ripple indicated that the Department of Justice had prepared a draft for i

the Conmmittee's consideration and he had assigned the draft to a subcommittee for study
and solicitation of the views of 'the circuits'. Judge Ripple stated that at this -meeting the K
Committee should be ready to make substantive decisions. He and Judge Logan agreed
that once the substantive decisions are made the subcommittee should work with the
Reporter to come, up with a irefined' text for the ,Committee's next mieeting.' Because
Judge Williams chired thesOubcommittee Judge R ..asked~him to lead the
discussion. Rp asked

Judge Williams indicated that his memorandum of September 8 was a composite
of all the writtenicomments hebhad received on the draft The commenis were' arranged
topicaly and in the order thate topics appearh in the draft Judge Williams proposed
that each topic be addressed' Lnturn.

1. Natu ire of Motions .

The fst suigestion, appearing at the top of page 3 of the memorandum, was that
the rule should state that "an application for'. . . relief shall be madeb filing a motion.'
The crent, appellate rule, and the civil rules include such, statements.,li Because the
suggestion s Mr. ~jMunford's, Judge Ripple asked him whether something like the first
sentence`of thexingrule ould be sufficient. Mr,. Munf&rd repiedthat it would 1
except tattjX ,ayinoit be neessaiy to lnclude the direction that a motion be
accompanied by lproof o service because Rule 25 generally requires proof Mo seri ce to
accomab psnd frfiligAfteria'bref discussion Mruord mved A)
that tt c udsch a statement; Mr. Kop sec`ided the motion.
It pasebytoOPPosed.7

2. T'euetion:of Oral Motions

Judge tdamshen isked the Cmmittee to turn to pages 4 and 5 of his
memorandum ad that, portion, of the draft rule stating that motions must be in writing
except for M ot deo pen, court with opposing counsel present. Judge Williams L
indisel hadoval ofpn the requirement that motions be in writing
but that the qr s in open court in the presence of opposing

The First Circuit opposed the exception because the tapes of its proceedings are
destroyed and the court would have no record of the motion. Judge Williams stated that
in his seven years on the court of appeals the only motions made before him in open
court have, been for an attorney to appeal pro hac vice. K He further indicated, however,
that if a more substantive, motion were made in open court, the court would be free to V
order that the, tapes bepreserved.,

Judge, Lgan indicated that the Tenth Circuit's experience is that some motions
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do not need to be reduced to writing. .For example, if at oral argument the court wishes
to discuss points not developed in the parties' briefs, counsel often ask permission to file
supplemental materials. In such instances the court enters an order setting the date for
the filing of such materials; no other writing seems necessary.

Chief Judge Sloviter stated that in the Third Circuit when something such a Judge
Logan described occurs, the crier enters minutes and the docket reflects what has
occurred.

(7~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~A

Mr. Strubbe stated that the Seventh Circuit has a form, that is given to the judges'
law clerks and the clerks note any, order made by, the court. The clerk of the court
enters the order on the, docket so that the clerks', office knows to expect additional
documents.

Wr. Munford indicated that in-the Fifth Circuit counsel donot have access to the
records of the proceedings in court and if a provision as broad as the draft were used, all
sorts of motions would be made in open court.

Judge Ripple indicated that there are four possible approaches to the question:
1. no oral motions;

he 2. oral motions are permitted in open court but discouraged;
3. . oral potions are permitted in open court but must be memorialized by submission

lo in writing, or
4. motions must always be in writing.

Judge Sloviter suggested a, fifth possibility: that oral motions be permitted only by
Lz leave of the panel.

Mr. Levy suggested yet another possibility: that oral motions be limited to
housekeeping matters.

Mr. Froeb stated that he has never encountered a problem with. oral motions and
that the rules should not be cluttered with provisions governing insignificant or non-
existent problems.

Judge Ripple indicated that he would like to take a straw vote in order to
advance the discussion.
1. The proposal that oral motions would never be permitted was opposed

unanimously.
2. The proposal that oral motions be permitted only as to procedural matters was

favored by two members and opposed by five.
3. The suggestion that the consent of the court be required for any oral motion was

favored by six members and opposed by two.

L



Mr. Kopp reminded the members that the draft was an attempt to create a _

national rule. The DOJ draft was prepared 'in light of -the fact that oral motions are
permittedmin some circuits and reflects a beliefithat an umbrella rile should
accommodate existing practices.

Judge Logan summarized the discussion' by noting that there -was consensus that
there 'should be some'leeway so that trivial oral motions need not be reduced to writing.
As an example, he stated that a lawyer's request at oral argument to share argument
time with co-counsel typically would be considered and acted upon at that time and
there would be no need to create a paper record on that issue. Hei suggested that the
details o§f the drafting couodl'be left1t othe subcommittee and'that perhaps the problem.
could bemcmostsatisfactorily addressed i the committee notes.!,,

The discussion pointed out that some circuits permit motions for, extension of time
to be made over the telephone to the clerk. Mr. Munford stated that the 5th Circuit
permits such motions to be made over the telephone but must be followed up in writing.
Mr. Kopp stated that his draft did not' intend to disturb such practices. The committee
unanimously agreed that a court should be able'to delegate authority to the clerk to -
handle procedural or housekeeping matters telephonically.

Mr. Munford questioned the need for the opening phrase of the draftrule which V
says "[e]xcept where otherwise specifically provided by these Rules" ,,motions shall be in
writing. Because there are no contrary provisions in the FRAP, he,,suggested that the
phrase may be unnecessary. .i

3. Documents that Must Accompany a Motion '

Judge Williams asked the Committee to turn to pages 6 and 7 of the
memorandum dealing that portion of the draft rule governing the documents that must
accompany a motion. He noted that Rule 27'currently says that a motion must "set forth L
the order or relief sought" and that language can be read to imply that a moving party
must provide a-proposed order along with the motion. The Justice Department's draft
deletes the language without stating that a proposed order is not desired. Judge Keeton
pointed out that the Civil Rules strongly discourage submission of proposed orders unless
the court directs otherwise. The Committee agreed that it should be made clear that no
proposed order 'is desired.

With regard to "supporting papers" the DOJ draft includes the following three
subparagraphs

(a) Affidavits should contain factual information only. Affidavits containing
legal argument will be treated as' memoranda of law.
(b) A copy of the lower court opinion or agency decision shall be included as a
separately identified exhibit by a moving party seeking substantive relief.

6
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(c) Exhibits attached should be only those necessary for determination of the
motion.,

Judge Williams asked whether it is appropriate to include such provisions in the national
rules or whether they really are simply helpful suggestions to counsel.

Judge Ripple stated that a motion should be a self-contained packet of materials
and that if it is necessary to call the clerk's office to get a copy of the lower court

L - - opinion etc., the time for deciding a motion may be significantly lengthened.

Mr. Froeb stated that he thought a lawyer would automatically include the
L - necessary supporting papers but that if that is not so, perhaps the sort of directions

included in the draft arc necessary.

- ' Mr. Kopp stated once again that he attempted to develop a draft that would be
complete enough that the circuits would not feel a need to supplement it.

' -Judge Ripple summarized the options and asked the Committee' to express its
preliminary preferences.

1. The' first option would be to stop after the statement that ¶Jif a motion is
supported by affidavits or other papers, they shall be served and filed with the motions
and not provide any further instructions. Three members favored that approach.

2. A second option would be to simply direct that all necessary supporting
documents should be appended. One member favored that approach.

Li
3. A third option would be to put all such directions in the committee notes. No

L member favored that approach.

4.' Afourth option would be to take the approach taken in the DOJ draft. Five
members favored that approach.

Given the preference for the fourth option, Judge Ripple called for a vote on that
approach. Retention of the draft language was approved by a vote of six in favor and
three opposed.

Judge Williams noted that Mr. Munford had suggested a slight adjustment in the
language of the DOJ draft (a)(2)(c) but Mr. Munford requested that his suggestion be
referred to the drafting subcommittee.

7



4. Briefs

Judge Williams directed the Committee's attention to the comments on page 8
concerning briefs. The DOJ draft deletes the language in the current rule stating that a
motion may be supported by a brief.

The Federal Circuit commented that it explicitly prohibits the filing of briefs and
Mr. Munford had suggested that if the intent is to ban separate briefs, then the rule
should so state,. Judge Logan said that the Tenth Circuit had discussed this issue,,and
concluded that a motion and supporting arguments should be contained in a single
document. i

The single document approach was unanimously approved but several members
indicated that the committee note should explain that a motion itself may contain
supporting arguments. Mr. Spaniol -noted hat Supreme Court Rule 21,uses the single
document approach and that its language might prove helpful in the draftig process.

r
5. Page Limitation

Judge Williams moved onto the page limitation provisions and comments
discussed on pages 9 and 10 of his memorandum. 'Professor Mooney summarized the
status of Rule 32, noting that a new proposal would be published on November 1. The
new proposal would include a words per page limitation, although Judge Easterbrook
had written to the Committee suggesting that characters per brief or words per brief
would be preferable to words per page.

C
During discussion of the status of Rule 32, Chief Judge Sloviter noted that if the LJ

members of the Advisory Committee are confused about where certain rules proposals
are in the pipeline, that those circuits that are not represented on the Committee are
even more confused. She suggested that the table of agenda items should be circulated
to the circuits or at least to the rules committees in the circuits., Both Judge Ripple and
Judge Logan agreed that circulation of the table would be helpful. Judge Ripple'further
suggested that the Chair's letter to the Chief Judge should suggest that it be circulated to
the rules committee. ',

Judge Williams suggested that given the uncertain development of Rule 32, it may
be difficult to proceed with such provisions in Rule 27.

Judge Keeton, suggested that the problem might be finessed by providing that a
motion or response to a motion cannot exceed 1/2 the length permitted for a principal
brief under Rule 32 and that a reply to a response cannot exceed 1/4 of that length.

Judge Ripple suggested separating the discussion concerning the length of a reply
from that concerning the length of a motion or response. He thought that some V

8



members might take the position that the rule should not authorize a reply to a response
and that discussion of replies might muddy the discussion of Judge Keeton's proposal.

L The Committee concurred.

Judge Hall noted that the Ninth Circuit has reduced the length of a brief from 50
pages to 35 pages. Judge Ripple stated that under Judge Keeton's proposal, to the
extent that a circuit has authority to limit the length of its briefs, it would
correspondingly limit the length of its motions.

Judge Logan said that when the Tenth Circuit reviewed the DOJ draft, the Tenthr thought that the suggested twenty page limit was too long.

Mr. Kopp repliedthat motions vary from minor to very major (such as a motion
-for summaiy affirmance or a motion to dismiss for lack of jurisdiction) so that in some
contexts a motion is more important than the brief. The twenty page limit was proposed
as a fair compromise. Mr. Kopp stated that Judge Keeton's draft is a good way to

7 finesse the fact that Rule 32 is in flux but Mr. Kopp further noted that if the committee
consensus was that the limit on a motion should be 20 pages, one would end up with a
awkward fraction.

Chief Judge Sloviter said that the disadvantage of Judge Keeton's proposal is that
the motion rule would not be self-contained; one would need to refer to another rule to
know the limit. She also said that the number of pages for a motion has never posed the
sort of problem that has been encountered with the length limitations on briefs.

Mr. Froeb agreed that the motion -nmle should be as free-standing as possible.
L With regard to the specific number of pages, he suggested that the real question is how

many motions to exceed the page limits do the courts want to receive. Because there are
fT motions of the type that may decide the appeal, if the page limit is set too low, there will

be many requests to exceed the limit. Mr. Froeb suggested that a mid-line number
should be settled upon so that there will not be an excessive number of motions to
exceed the limit.

Mr. Munford stated that he liked separating the page limit question from the
L typeface issue. He believes that it is preferable to have the motions rule as self-

contained as possible and that it would be good to have the page limit in Rule 27 but
that the typeface question could await the Rule 32 resolution.

Judge Hall stated that in her experience there has not been a problem with the
length of motions. In her experience, the length of a motion has generally been
commensurate with the difficulty of the issues presented. She has been more troubled by
the attachments being either excessive or insufficient. She expressed willingness to do
without a page limit.

9



Judge Logan said that the Tenth Circuit was concerned that once a page limit is
established, lawyers would tend to use the maximum number of pages permitted. The
Tenth Circuit, therefore, favored a shorter limit which would' force parties -who wish to U
file a longer motion to seek court permission 'to file a longer document.

Judge Williams said that lawyers do tend to use the entire 50 pages allowed for
briefs whether thelissues warrant it or not, but thatlhis experience has been different
with motions and that the D.C. Circuit has had a page limit on motions ever since he has
been on the court. He further stated. that he rarely receives a motion to exceed the page V
limits. ,

Mr. Kopp stated that the draft includes' a page limitation to eliminate the need
for local rules -establishing limitations. 'Hel also'believes that the existence of a limit
usually provides an incentive to carefuly structure, one's writing. He stated, however, C
that he would rather have no limit than a 15, page limit,., tin his opinion too many
motions cannot be adequately supported in 15 pages but tat 20 or 25 pages is usually
sufficient.

Judge Ripple called for a straw vote on the three options posed:
1. Three members favored imposing no limit
2. Two members favored using Judge Keeton's proportional approach. i
3. Four members favored using'a twenty page limit. I 1
Given that outcome, Judge Ripple called for a final vote on options one and three. Four
members, voted for no page limit. Five members voted for a twenty page limit.

Judge Williams noted that the DOJ proposed 27(a)(4), on page 11 of his
memorandum, deals with typeface questions. Judge Ripple suggested that the
Committee not attempt to deal with that issue until Rule 32 is resolved because Rules
27(a)(4) and 32 should use thesame ,apprpach. Mr. Spaniol noted that Rule 32(b)
purports to establish format requirements for motions. He suggested that the Committee
should determine whether the format requirements should be in both rules or only one,
and which one and, if they are to be both places, they clearly should use similar or V
identical language.

Judge Logan suggested that Rule 27(a)(4) should simply cross-reference Rule
32(b). Mr. -Munford countered by suggesting that it would be preferable to include the
formatting information for motions in Rule 27'andto eliminate Rule,32(b). Judge C
Ripple responded, however, that Rule 32(b), deals with petitions for rehearing and other Li
documents as well as with motions. There was discussion about whether a cross-
reference to 32(b) would make the binding and cover requirements of Rule 32(a)
applicable to motions. Judge Williams suggested that removing motions from 32(b) L
might be preferable. Mr. Spaniol suggested using the language of Supreme Court Rule
34 so that a motion would be 'stapled or bound at the upper left hand corner." The
working out of this problem was left to the drafting subcommittee. L
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L 6. Responses that Request Affirmative Relief

Judge Williams asked the Committee to turn to page 13 of the memorandum
dealing with responses to motions. He noted that there are two issues that the
Committee must address: the first is whether the rule should allow a party to combine a
response to a motion with a request for affirmative relief and second, if the answer to
the first question is yes, then page limits for such a document must be established.

The DOJ proposal allowing combined documents was based upon a D.C. Circuit
Rule. Judge Williams stated, however, that such combined documents are rare and that
be could not cite any example where the D.C. rule either caused or solved any problem.

L Judge Williams said, however, that the rule is useful because there often is substantial
overlap of arguments in the response and in the request for affirmative relieL

L - Mr. Kopp said that when a lawyer is not simply opposing a motion but also is
asking for summary affirmance, it is not clear how the documents should be structured.
Because the arguments overlap, it is not clear whether the response should be followed

L by a one page motion or whether the response should conclude with a paragraph asking
for summary affirmance. If it is decided to include the request for relief in a response,
Mr. Kopp noted that it is important that the caption alert the court to the request for

L relief.

Mr. Munford stated that in his opinion, the problem is too obscure to address in a
L national rule.

Judge Ripple called for a straw vote as to whether the rule should provide that a
response may include a request for affirmative relieL Four members voted in favor of
doing so, and five opposed. Given the opposition, Mr. Kopp suggested that the topic be
addressed in the comment saying either that there must be a separate motion for
affirmative relief or that the motion may be combined with the response. Mr. Levy
pointed out that with a separate motion, the original movant would have the opportunity
to respond.

Because the previous vote had been that the rule need not specifically address the
combined document question, Judge Ripple asked for a clarifyng vote on whether the
Committee substantively supports the idea of a combined response and request for cross-
relief even though the rule does not speak about it. Seven members indicated that they
do support that approach. Therefore, the drafting subcommittee should try to address
the matter in the notes to the extent appropriate. Mr. Froeb indicated that in drafting
the rule it is important to keep in mind that many lawyers want to be the last party to

L speak.
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7. Replies

Judge Williams asked the Committee to turn to page 15 of his memorandum and K
to proposed Rule 27(a)(6) dealing with a reply to a response. The DOJ draft allows a
reply to be filed within three days after service of a response.

Judge Williams indicated that he finds replies very useful to clarify a point that
appears for the first time in the response., He was surprised, therefore, to find
opposition to the practice.

I Judge Logan said that the Tenth Circuit's opposition was based upon its belief
that most motions are relatively simple and that a reply is not needed' and simply delays L
the ruling on the, motion. [ _*

Mr. Kopp- stated that if the rule does not authorize a reply and the party believes
that it is needed, the party will file a motion for permission to reply.

Mr. Strubbe said that his circuit has always refused to file a reply to a response to
a motion unless the panel wants a reply and orders one.

Mr. Levy said that a movant wants assurance that the court will not act before the
movant has a chance to reply or at least to move for permission to reply. He expressed
the opinion that it is only fair to provide the moving party with the last' word. 7

Judge Keeton pointed out that although the draft says that a reply must be filed
within three days after service, the time for reply is really much longer - probably a 7
minimum of eight days., Rule 26(c) provides three additional days after service by mail
and that in some instances there would be an additional two days because of the week-
end. So, the delay is more significant than the draft indicates. V

Judge Williams pointed out, however, that the party with the right to reply is the
moving party. If there is urgency to decide the motion, the moving party could waive the V
right to reply or act very quickly or the motion panel could shorten the time.

Judge Ripple asked the Committee to vote on whether the national rule should
provide an opportunity to reply. Five members fa'ored having a provision for a reply;
four opposed it. Given that vote, he asked the Committee to vote on the three day C
period for filing a reply; all members voted in favor of that time limit. Li

Judge Williams pointed out that the POJ draft, page 9 of his memorandum,
proposed a seven page limit on a reply., Judge Williams suggested that if the motion and L
response are to be limited to 20 pages, that the reply should be one-half of that or 10
pages. Judge Ripple treated the suggestion as a motion and he seconded it; the L
Committee approved it unanimously.
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8. 'Procedural Relief

The Committee then turned its attention to page 17 of the memorandum dealing
with procedural orders. The DOJ draft, like current Rule 27, permits the,, court to
dispose of a motion for procedural relief before a response'to the motion is filed. The
primary issue addressed in the comments on the draft is how 'timely opposition to the
motion that is filed after the motion is granted in whole or in part" should be treated.
The DOJ draft said that it would be "treated as a motion to vacate the order." The
Federal Circuit and the Seventh Circuit treat such responses as moot and the opposing
party must file a motion to reconsider if he or she wants to the court to reexamine the
appropriateness of the relief granted.

'Judge Ripple outlined the possible approaches to the question. First, the
response to the motion may be treated as a motion to vacate the order and ruled upon
(the DOJ proposal). Second, the response may be treated as moot and not ruled upon.
Third, if theparty wants to press his or her opposition to the motion the party must file

L a motion for reconsideration which addresses the court's order granting the motion. A
straw vote was taken and the approach taken in the draft received, no support. There
was consensus, however, that the rule should address the need to file a motion for'

LL reconsideration.

The Committee broke for lunch at noon.

The meeting resumed at 1:20 p.m.

L Judge Williams indicated that with regard to the DOJ proposed Rule 27
subdivision (b), governing procedural orders, there were some miscellaneous points to be
discussed. Judge Posner had asked whether the language on lines 8 and 9 of the draft

L requiring "[anny party adversely affected by such action to file a motion for
reconsideration, referred only to decisions madeby the clerk or to any order on a
motion. The Committee generally agreed that it should be clarified that the requirement
applies to all orders.'

Judge Posner had also suggested that the rule clarify whether a party can suggest
an in banc hearing on a motions matter. Rule 35 states that there'may be an in banc
hearing on an "appeal or other proceeding" and the general consensus of the Committee
was that Rule 35 authorizes in'banc consideration of a motion. The Committee,
however, was hesitant to be more specific about the ability of a party to request in banc
consideration either in the text of Rules 35 or 27 or in Committee Notes. The
Committee feared that such' a change might be taken as an invitation to request in banc
consideration of motions. Judge Logan made a motion that the Committee make no
changes either in the text or the Committee Notes; Mr. Munford seconded the motion.
Six members"'voted in favor of the motion; no one opposed it.
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Mr. Munford withdrew his suggestion (p. 17) that clerks be limited to deciding L
unopposed motions. -7

9. , 'Power ofa Single Judge to Entertain Motions

,Judge Williams directed the Committee's attention to DOJ proposed subdivision
t27 (p., 19) dealing with the power of a single judge to entertain motions and noted
that it bad elicited no unfavorable comments. The Commttee also had no comments.

10. Number of Copies

Judge Williams asked the Committee to turn to page 20 and DiJ proposed L
subdivision 27(d) dealing with the number of copies of motion papers that must be filed.
The, Reporter pointed out that the bOJ prepared its proposal, prior t the time that the
Committee had igenerally addressed the number of copies problems. The Commnittee l
had made consistent changes in all of the, rules dealing with numbers of copies and those
amendments, including an, amendment to Rule 27(d), were approved by the Judicial
Conference earlierin the week and would be forwarded to the Supreme Court for its
consideration. The Committee, decided that no futher changes s~hould be made Ru le
27(d). (
11. Oral Argument

Judge Williams turned to page 22 of his memorandum and DOJ proposed
subdivision 27(e) stating that motions will be decided without oral argument unless the
court orders otherwise. Once again, there was no opposition to this proposal and the C
Committee had no suggestions to offer. J

12. Preemption of Circuit Rules ,

JudgeWilliams then directed the Committee's attention to page 23 of the
memorandum and DOJ proposed subdivision 27(f) concerning preemption.' The DOJ V
draft suggests that the provisions of Rule 27 should preempt local rulemaking on
motions. Judge Williamsand Mr. Munford noted that the Committee had rejected a
similar preemption provision when it was proposed "for Rule 32. They said that whether
the national rules should preempt local ruleiaking is a genenc issue and saw no
justification for treating it differently in the context of motions than with regard to briefs.
Judge Williams moyedto delete subdivision (f); Chief Justice McGivermi seconded the
motion. ' Mr. Kopp stated, that the, issue had been given a thorough airing during the
discussions of Rule 32 and that he would defer to the Committee'searlier Judgment.
The Committeelpassed the motion unanimously.

Mr. Munford pointedout thatthe Second Circuit requires that a party file a
notice of motion form. He suggested that the Rule be amended to state that a notice of
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motion is not required. The members of the Committee generally agreed that it would
be a good idea to eliminate that practice. Mr. Munford moved that the Committee
proposal include a provision that no notice of motion should be required; he suggested
that it might be placed with the provision stating that briefs are not required. Judge
Williams seconded the motion and it was approved unanimously.

Judge Ripple thanked Judge Williams for all his work on this item and asked the
subcommittee composed of Judge Williams, Mr. Froeb, and Mr. Munford, to remain in

L ' place to continue working on Rule 27.

Ire -~ ~ ~ J~I
LI tem 91,2

Item 91-23 is a suggestion that each side file a single brief in consolidated or
LI 'multi-party appeals. The Reporter had prepared three basic drafts for the Committee's

consideration and she briefly explained them as follows:

1. Draft one simply encourages a single brief.

2. Draft two requires a single brief to the greatest extentpracticable and requires a
party who files a separate brief to include a certificate stating the reasons it was
necessary.

3. Draft three requires a single brief unless the court orders otherwise.

In the event that the Committee considers it appropriate to distinguish between civil and
criminal cases, she had drafted variations on drafts two and three that gave the parties
greater discretion to file separate briefs in criminal cases.

Chief Judge Sloviter stated that the Third Circuit has a variation requiring a party
7r filing a separate brief to pay a separate filing fee.

Mr. Munford opened the discussion by expressing his hesitation to support any of
the drafts. He stated that coordinating the preparation of briefs with other parties would

X be fraught with problems. As an example he stated that in a medical malpractice case
where a patient visits 'four different hospitals and is misdiagnosed in all four, even
'though all the hospitals are on the same side of the case they will have different interests
and their attorneys may have conflict of interest problems. In his experience when
parties can file a single brief, they often do so. He suggested that the Committee make
no change or adopt the Eleventlh Circuit's one lawyer, one brief rule or the Third
Circuit's rule that when a joint appeal is filed there be only one brief (a one fee, one
brief rule).

Mr. Froeb strongly concurred. He said that he would rather have the number of
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pages be divided by the, number of parties on one side than be forced to join in a brief
that he considered substandard.,

Chief Justice McGiverin said that the Iowa Rule of Appellate Procedure 14() is
the same as FRAP 28(i) and it works very well; therefore, he also favored making no
changes.

,Mr. Levy agreed. In many cases there are differences in the legal arguments
made by parties on the same side, as well as differences of strategies. Furthermore, be F
indicated that be would be loathe to disclose publicly the reasons why the parties are
unable to file a consolidated brief because often they are matters of strategy that the
parties should not be required to disclose and upon which the judges should not be
asked, to rule.

Judge Williams stated his desire to join the practitioners based upon his L
experence in attempting to do collaborative academic work. He did state that he finds
Rule 28(i) a little chilly in that it simply permits joinder in a single brief. For that
reason he stated a preference for draft one which encourages the filing of a single brief.

r
Judge Hall spoke in favor of draft three. The Ninth Circuit currently has a local L)

rule requiring parties in a civil case to file a joint brief to the greatest extent practicable
and encouraging the filing of a joint brief in criminal cases. She does not find those
provisions helpful and believes that something stronger is needed. She further stated F
that she believes the problem is even greater in criminal cases than in civil cases.

Judge Ripple noted that in some cases the legal arguments may be virtually
identical but the real problem with cooperation is that the abilities of the lawyers are
unequal and the reason they do not collaborate is unspoken -- the better lawyer will not L
give in and allow the weaker one to write any portion of the brieL

Mr. Kopp said that he understands why the court would not want to be drowned F
in repetitive paper but that good advocates know that it, is better to get together because
their single brief will have stronger iimpactt. He suggested that,,there might be ways to ,
address the problem. other than by rule. For exaiple, he suggested that if parties file
duplicative. briefs that btoth of them would, lnot be awarded full costs. He further
suggested that the Committee Note state that the court expects that in the interest of
good advocacy parties will codperate in the prepaation of a single brief.

Mr. Munford said that Mississippi tried giving partiesi a'choice between .
cooperating in the preparation of a single brief or dividing he pages between the parties 51
on the same side. The problem with that approach is that there' is nothing to bargain
with; if a party wants his or her own pages there is nothing you; can do about it. In
criminal bases, he, believes that the L6th, Amendment and the increasingly stringent rules
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L. Li ~~on conflicts of interest are the driving force that require the defendants to have separate

lawyers in the first place. He indicated that it would be ironic for one set of rules to say

that each cnrminal defendant must have his or her own lawyer but when they get to the

appellate court the defendants must file only one brief.

Judge Logan moved the adoption of draft one. Judge IBoggs seconded the motion.

Mr. Kopp asked whether that was the proper juncture to discuss the treatment of the

igovernment. He stated that he is not sure that it is appropriate even to encourage the

A, government to file a single brief with a private party because the government is supposed

to represent an independent interest. Encouraging the government to file a consolidated

brief with a private party would send the message that a private party has a role in

shaping the position of the government.

Judge Boggs stated that there are cases in which the government is involved in

litigatidn as a property holder and in those cases the government is not unlike any other

private party. In his opinion, draft one would not say anything affirmatively improper.

I L Mr. Kopp suggested that'a Committee Note might cure his hesitation. The note

might indicate that because of its duty to represent the public interest, a governmental

E party might find it inappropriate in most instances to join in abrief with a-private party

L aand that must be taken into consideration in applying the language of the rule.

' Mr. Levy indicated that even when the government is a private property, it may

be inappropriate to treat thegoverment like any other party. Ibere are special

limitations upon, the government The government often,, does not assert certain

arguments Or defenses that at'private party would assert and the process of consultation

concerning the arguments that will be made in a government brief 'is' quitedifferent. In

his opinion, it would send the wrong signal to encourage the government to join in a

FC brief with other parties.

Judge Hall stated that government briefs are not the problem but noted that there

are judges on her circuit who object to any special treatment for the government For

that reason, she believes that it is better to leave it to the court to decide whether the

government would be required to join in a brief with a private partyxratr than flag the

L , special treatment. She stated that draft one[ is milder than the Ninth Circuit's rule which

is ineffective and she questioned whether it is worth making a change.,

Judge Logan concurred that it may not be worth going through the whole

rulemaking process to change from a rule stating that the parties may file a single brief,

to one that encourages filing a single brief. Even after the change the rule would only

id include precatory language. Judge Logan, therefore, withdrew his motion.

Mr. Munford made a motion to leave the rule-as it stands; Mr. Froeb seconded

L the motion. The motion passed by a vote of five in favor and four in opposition.
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Itcn 9124
In its response to the Local Rules ,Project, the Fifth Circuit suggested that the FAdvisory Committee on Appellate Rules consider amendment of Rule 29 governing abrief of'" anmicus curiae. 'The Fifth Circuit suestedthat Rule 29 should specify whichof the items required by Rule 2 for briefb of parties 'sould beincluded in'an amicusbrief; that Rule 29 should establish a p ae llmit for an'ai bm i e and that 'Rule 29should permit an amicus br'ief tlobe'filed later thanthe ,brief of the party supported bythe Amicus.

The Reporter prepared two s for the Co mittee'slconsideratiodi. Draft onewas an entire rewriting of Rule 29. Ii addition to specifying the items that must beincluded in an aicus brie l draft one pided thatanramicus brief maybe filed 15 daysafter the brief of the party suppoed iteamicusand may notiexceed 2 pages. LAllowing the amicus to file ,afterite pa ld avoid netedlessnrepetition of the party'sarguments in the amicus brief and mae ite shorter pagelimits ralitic. Te rest of the .briefing schedule, however, would b ted. D t was imilar t6oft one
except.4thiat it reqired e amis 2to, flets riea Ihe same timas, Ihe partye~~~~~~~~~ 1 Kcept th d t il '1 'D 1 ' D ' 4', ,' 1! ''l , rdh, d ' .L i, '' s il ,ji!F

Supported,~~~~~~~~~~~~ 
I q I

As a preliminary matter Chief Judge Sloviter asked the'Committee to considerwhether it wants to contixue to peit afh aisrl to be fledMe ithth*ej cosent of allparties. Sometimes whether a cirll~ llrmit p cpiona by A~ iw urwiae is hotlycontested and there have been membersf heVrc i havretitwte'ndists fsomde cisio n s to permitpartici e p I Lpermits thfe! fiilin fa hiu rifuo~osn the PA~rtiesi4,pose~s Tedn ~ on acourt even ifl there is norceptivi to it'DlI

Mr. Munford also posed a number, of questions: F1. He asked whether the rule should include standards for granting leave toparticipate as an wnicsis cwiae. He noted that the Supreme Court Rule suggests thatleave will' be granted: only if'the amicsidthtily ',has 'someihing to add.2. He noted that the Fifth Circuit rle statles that an anicus brief should avoidrepetition ,of facs and legal arguments cotaned in lthe principal briet iSince that is the
purpose for the delay, hes asked whether suc 1language should be included at least indraft one.

3. With regard to draft- one,, he asked whetier the time for the responsive brief Fshould run froml the time the court grants the motion for leave to file the amicus briefrather than from the filing date of the brief and motion for: leave to'file.
Judge Logan noted that the drafts pose four niew questions. 1) whether an amicusshould be able to file a replylbrief;

2) whether there should be a page limitation for an amicus brief; 3) when .the brief
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should be filed; and,
4) whether the brief should accompany the motion seeking leave to file.

Judge Hall stated that it also would be helpful to establish a standard for
accepting an amicus brief. Mr. Munford pointed out that Supreme Court Rules 37.1 and
37.4 attempt to do that. Sup. Ct. R. 37.1 states:

An amicus curiae brief which brings relevant matter to the 'attention of the Court: Mathat has not Already been brought to its attention by the parties is of considerable
help to the Court. An amicus brief which does not serve this purpose simplyrI burdens the staff and facilities of the Court and its filing is not favored.

Sup. Ct. R. 37.4 requires that the motion, for leave to file must:
Jconcisely state the, nature of the applicant's, interest and set forth facts or
questions of law tlhat have not been, or reasons for believing that they Will not be,
presented by the parties and their relevancy to the disposition of the case.

Judge Ripple moved the adoption.of language similar to Sup. Ct R. 37.1 as
prefatory to FRAP Rule, 29. Mr. Munford seconded the motion. The motion passed
unanimously.

K1 1. Time for Filing an Amicus Brief

Judge Ripple then suggested that the Committee address the question of the time
[a ' for filing an amicus brief. Draft one permits an amicus to file its brief 15 days after the

principal brief of the party supported. Draft two requires the amicus brief to be filed
within the time for filing theparty's brief.

hi
Judge Logan expressed a preference for requiring the amicus to file within the

same time as the party because that requirement leaves the briefing schedule
L. undisturbed.

Judge Williams said that he had no preference as to the time for filing the brief
but he strongly urged that the rule establish a time for filing the motion for leave to file.

Mr. Kopp noted that the 15 day delay in draft one is modeled on the D.C. Circuit
Rule which was adopted in an attempt to shorten amicus briefs. If the amicus files after
the party, the amicus will know what the party has said and the amicus can focus its brief
more closely. The staggered filing schedule permits the court to have a tighter page
limit than otherwise would be reasonable.

Ld-'f ' ' Judge Logan stated that most amicus briefs do' not attempt to cover ground not
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covered by the party. Rather, they usually say in effect that there is a major interest
group which concurs with the position of the party. Usually they simply'state their 7
interest and argue their one major point.

Judge Boggs said that an amicus frequently propounds a legal theory that the l7
litigant does not believe is the most promising theory and as to whic the litigant is I

unwilling to devote space. Judge Ripple, agreed and said that in such cases -the efforts of
the pat and'the, amis coordinated. In such cases the 15 y period is not
nece sary causethe par and , amcs are aware of each other's rguments.

Mr. Froeb indicated that in any evt, fiftenen days is not^sufficientfime for an
amicus to get the party's brief,'re ad it, and write the amicus brief. The focusing that the 04
staggered, schedule hoes to achieve may unrealistic given ,the short interim period.

Mr. Lv countered by obsrg tiOt te staggered pod gives thie party some i
opportunitytohave inenceUpo t iiCus bief - 1an oppot unitht is efctively
foreclosed when both are b'us ptbri one & saescheduk.

Judge Ripple aflei ,for a prelimninary 'vote on whether there should be a
staggered briefing schedule uderiwhich 'an amicus files later't han theparty he or she
supports. Six members favored a staggered schedule and one member opposed that
approach.

Given that vote, Judge Ripple asked the Committee to address the length of the
delay. He noted that if the period is 15 days, when an amicus brief is filed in support d
an appellee the reply brief would be due before the amicus brief Anappellant would
file his"or her reply without knowing whether an amicus brief will be filed in support of,
the appellee and without an opportunity to address the arguments made by the amicus. r

Discussion followed about using a 7, 10, or 14 day delay and the effect of Rule
26(a) on time computation and about whether the responding partys' time should'begin|
to run from the filing of the motion for leave to file, assuming that the brief must L
accompany the motion, or from the time the- court grants the motion.

Given that the Committee had not yet voted on whether the proposed brief must LJ
accompany a motion for leave to file,, Judge Keeton suggested that resolution of that
issue m ight ease the discussion about the running of the time for a responsive brief and, 7
thence about the length of the stagger. 'Seven members indicated' that if a staggered L
briefing '!schedule were used, they would require hat the proposed brief be filed with the
motion. 7

Mr. Munford indicated that even with, that requiremnent he believes the time
should not begin to run until the court grants the motion. In some circuits leave to file,
is not routinely granted, the responding party', the'reffre, needs to know whether the
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ramicus brief is accepted before the party can finish its brief.

Chief Judge Sloviter expressed strong opposition to any proposal that would delay
the briefing schedule. Letting an amicus brief delay the briefing schedule would be, she
observed, letting the tail wag the dog.

Mr. Froeb noted that in his state system, the amicus must indicate that all the
briefs are in and that the amicus has read them before it moves for leave to file. If the
party wants to respond to something said by the amicus, the party must file a motion for
leave to respond. He indicated that the system seems to work fine and that there is no
delay in the regular briefing schedule.

-Mr. Kopp indicated that the staggered system can work but that there should be
no more than minimal delay in the briefing schedule. He concluded, therefore, that the
responding party's time should begin to run when the motion and proposed brief are
lodged.

Mr. Levy pointed out that under that scenario, an appellee may need to respond
before the court grants an amicus leave to file. The party may use part of its brief to
respond to an amicus brief that may never be accepted.

Judge Logan moved that there should not be any delay in the briefing schedule
even though an amicus brief is filed on a staggered schedule. Most of the time the
amicus brief will be received early enough for the party to include a response in its brieE
If, however, significant new arguments are raised in the amicus brief the party could file
a motion requesting adequate time to respond. Judge Hall seconded the motion. Mr.
Munford opposed the motion because the appellee will respond to the principal brief
and use the filing of an amicus brief as an excuse to get the last brief in the case. Judge
Logan pointed out that the court need not permit the response unless it thinks there is
sufficient need for it. Judge Hall stated that in her experience the Ninth Circuit does
not permit anyone respond to an amicus brief other than at oral argument

Judge Ripple pointed out that the purpose of the 15 day stagger period is to let
everyone know what everyone else is arguing in the case. If there is a 15 day stagger
period but the briefing schedule is not delayed, achievement of that goal is undercut
substantially. He suggested that the stagger period may be more accommodating to
amicus briefs than is necessary and that the Committee might reconsider the wisdom of
the 15 day delay.

Mr. Munford moved that the time for filing a responsive brief should run from
the filing of the motion by the amicus for leave to file its brief. Specifically, he suggested
that lines 60 through 62 of draft one, page 6, be amended to read: 'Unless otherwise
ordered, for purpose; of Rule 31(a), the time for filing the next brief runs from the filing
of the motion for leave to file. Mr. Munford stated that he would like to separate the
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stagger issue from the question of whether the briefing schedule is otherwise extended.
He would like to retain the stagger even if the briefing schedule is not extended at all.
His motion dealt only with the briefing schedule. Mr. Kopp seconded the motion.

Judge Logan, however, moved for reconsideration of the 15 day stagger. He,further proposed adding a new sentence at the end of subdivision (e) of draft two on Lipage 10,of the memorandlu. Subdivison- (e) othe dr states thatI "an amicus bref
* -. must be fied, within the time allowedfor filinig tihe principal rief, of the pary supported.
Ef the amiusdoes notsupporteaither pary~the brief m ust be fed within thetime' Kallowed frii appel4at brieLJudew gan sggsted adding: A curt may

permit later filing, in which event it ,mustspeifythe perid within which!A an opposing
party, may mak 1Ky ans#~~ ~~~~~~i ceartatifacourt 

permits ~,an amicus -to fie
b-nef afe theparty se, aridi l ime f any ,responsive, briefs.
Mr.,Fobeoddth oio. f

J~uge Ripple called for a vote on Mr. Mu rd's motion. It was defeatd; Ionly
two members fvored the motion and fiv!oppsdit. '

Ju dge Rpple thenijasked tlhe' Coitteetoconsider Judge Logan's motion. Mr.Levy'asked what Iwould happ~en, if an, 'aiu rifi ie t the same time as the
appellants brief but the motio forle e ot granted within the time for filingthe appellee's~t bre.W e~ se htrte pelesol epnd to the
arguments jnade by th i us j n sai a i t amicus brief raises an issue -
taismprateothatha, epns t h agmn s warranted, the appellee L
should; tha t G u in his or h brie even th the "'urt has not yet'ruled on the
motio id evofl.H cgie~ ~it~ecptmynvradmit the'amiculs briefK
but stae ha 4learmetrasdbtieacs smotntit needs to ibe met in
any evn.I

Mrlljiunford asked for clatification Is ito, weter Judge Logan intended only tothatr ihemotion fot leave be B'i 1'd'ihirequire H¢I, whel~ 'ther het lso intended to *e ttie for filing the brief of the party
supporteg r i e brief to accompany the motion.
Judge Uglrsoddta e neddteite

;Munford also asked about thetime fr ling an anulcus brief ini support of a
petition aig p d out tarrile does not tie the timelfor
ailioeng riiia re, ahri (qi~ a a~u re to belfiledwithin the timeaIpat wbose psiton the micus supprrs. Judge Logan responded that he
intended to require filing within the tim lloyed far filing the principal brief of the
party ~supportd He aid, That he hab nee gna mics brief in supprt of a petition
for rhi ad 'ifne submd by a motion for leave K
to [fMeie t. 1"

Te,,discussion-having concluded, Judge Riple called for a vote on'the motion. It L
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passed by a vote of seven in favor and one opposed.

L 2. Standards

Judge Ripple asked the Committee to consider lines 15 and 16 "on page 9 which
provide that a motion for leave to file must state 'the reasons why, an amicus brief is
desirable." He suggested that the language from Sup. Ct R. 37.4 should be substituted
for lines 15 and 16. That language is: "The motion shall concisely state the nature of
the applicant's interest and set forth facts or, questions of law that have not been, or
reasons for believing that they will not be, presented by the parties and their relevancy to
the disposition of the case." He suggestedl;ta the, Supreme Court language would

L provide the judge with some standards and also would guide the lawyer in fulfilling the
requirement on lines 15 and 16. Judge Hall seconded the motion.

-The Committee discussed the extent to which an amicus can raise new issues.
The consensus was that an amicus cannot raise an issue not preserved by a party but that
an amicus can provide additional arguments supporting a party's position on an issue.
The question before a court of appeals, however, is usually much broader than that
before the Supreme Court. IlMr. Munford suggested that the language should be alteredV , so that the amicus need only show that the facts or "arguments" have not been
adequately presented" by the, party. Judge Keeton pointed out, however, that the

Supreme Court will hear only the issues on which it has granted certiorari; whereas, q'the
question ,before a court of appeals is whether the judgment of the district court is
correct. Judge Ripple pointed ,out that Mr. Munford's language retains the idea that an
'amicus is subject to' the laws of waiver and preservation of issues.

Judge Ripple's motion, as amended, passed 'unanimously.

3. Page Limitation

The next issue considered was the imposition, of a page limit on amicus briefs
Both drafts impose a twenty page limit. Judges Boggs and Hall moved adoption of that
limit.

Judge Ripple asked the Justice Department representatives whether 20 pages is
long enough. Mr. Kopp said that in most instances it would be but that 25 might be
more helpful.

Judge Logan spoke in favor of themotion noting that an amicus brief typicallyV focuses on one issue and 20 pages is sufficient.

The Reporter pointed out that the draft permits the court to order otherwise
either by local rule or by order in a particular case. Therefore, local, rules such as the
D.C. rule that permits 25 pages would not be in conflict with the national rule.
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The motion passed by a vote of seven in favor, none in opposition, and one
abstention. 7

4. Contents

Judge Logan requested that the Committee consider the language in the draft at L
the top of page 10 concerning the items that. must be included in an amicus brief He
noted that the draft specifies' the items that may be omitted but that he would prefer that
the rule state positively those items that shouldbe included.

Th.e Reporter stated that, a positive statement could be modeled on Sup. Ct. R.
37.6 wtch states that an Anicus brief generally must comply with the requirements for L

' parties' brief "exceptthat it shall be sufficient to set forth.. .T The Reporter indicated,
however, that' she probably would adiviceiadding a requirement that an amicus brief'
shouldifclude a table of contents anda table of au thrities.

Ju ge, Logan moved that the rule should list the items that should be included in
an amicubrief~ in la flhionilarl to t of Sup.Ct. R. 37.6. The items thattlhe
'wanted includedNlwe re:h the Sinterest ofi, the c, the arguent, id ,the, concli'sion as
well as aljtale oF contents id a table tf auibionrtie. Mr. ,Frb ened ' the motion.

Juge Ri ppl sugse htrequiring,1 o uax f aruetwud ehlfli
screemn&Iii the res ug Log niaeddhsmto oicue~smayo
axgiile$nt $

Mr. Miinford remarked Xtha the ¶Sup. CL R. is co.,fusi does nt clearly tell
an amicus what should be cdedor xcluded. W le had no objection to using a a
positive approach,, he ugeed I th6t~he le shoudm e itleAr, whethe an amic
needs to 4Io such thins as file a cetiMct ofitrs ethuh tteList given was
incomplete becas It does not coe uhtpc a oes bfc om t.Te [
Reporter respondd that, she inesodtem tionmticlude the Icross-referene in
the diaftitaft lines 19 Cond 20 ota tebifmi~ opywt ue26.1, 28 and 32.
Wr. Ml, ford O ggetetht it wpim~tat~ ~iusmzst comply with H1

26.1 and 32 ut wit repc oRl 8Fbr~~ nyiue .. uge L~ogan and
Mr Froeb aretothat aedmn.

MrILe' yaske hethefani us actually needs to comply with Rule 26.1. He
asked weer it would b grounds for recusal if a judge had some interest in an amicus
or its relat iness f Jdgc Sloviter stated that if participation of an amicus
could ca dett m serve asgrounds for refusig to allow
theaistolebef [

The discxssion strayed into the'question of whether the membership of a trade
association could dqualify ajudge if the *associaiion participates as an amicus. Mr.
Munford suiggested that,26.1 wasaimedAat parties- and that a national trade association
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with hundreds of members could not be' expected to list all of its members every time it
files an amicus brief.

Judge Boggs asked whether the recusal rules are applied with respect to an
amicus given that the rules are aimed at disqualifying a judge with a financial interest in
the outcome of the case. Judge Ripple and ChieflJudge Sloviter said that a number of
judges in their circuits treat the rules as applicable even though a judge may have no
direct financial stake because of the appearance, of impropriety that may arise if a judge

*sits on a case and the judge has an interest in an amicus .or one of its affiliates. Of
course, there is a difference between the articipation of, a large association such as the

L National Association of Manufactrrsandt tipaion of a single corporation or
small, group of corporations. It is difficult to. say that it would be improper for a judge to
sit if N.AM. is the amicus and if the judge owns stock in any U.S. manufacturing

Lcorporation. If however, the amicus group is composed of ten corporations and the
judge, owns stock in one or -two of them, the appearance of impropriety may well arise.

, MMr. Munford suggested that the issue be delayed until the Committee discusses
* the affiliates" issue under 26.1. Chief Judge Sloviter suggested tat ithe Adiso ry

7 Committee should check with theEthics Committee. She believes that a ruling ihas

been issued on Lthe uestion of whether the participation of an amicus may disquaify a
judge.

Ll Judge Hall stated that the Ninth Circuit believes that an amicus may disqualify a
.judge and for that reason she believes it is important to require the armicus to provide a
certificate of interest with the brief.

Mr. Spaniol said that Sup. Ct. R. 29.1' exempts amius briefs from the disclosure
requirement, The comment, however, prompted discussion about whether the Supreme
Court is required by law to obtain disclosure statements.

I] , Mr. Munford moved that Judge Logan's motion be amended to delete the
corporate disclosure requirement for amicus briefs. The motion died for'want of a

F- second. Judge Logan stated that he failed to second the motion becs Rule 26.1
requires the naming only of parent corporions, subsidiaries, and afiliates. In 'his
opinion the language of the rule does not require the naming of then members of a large
trade association.

Judge Ripple called for a vote on Judge Logan's motion that the draft be
amended to positively state the items that, must be included in an amicus, brief. The
motion passed unanimously.

_ Mr. Levy stated that the discussion revealed a difference of opinion with regard to
L ,the application of Rule 26.1 to trade associations. Judge Ripple asked the Reporter to

add a discussion of that issue to the Committee's docket.
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5
5. v Amicus Brief in Support of a Petition for Rehearing

The last issue discussed with respect to amicus briefs was whether a court should
accept an amicus brief offered in support of a petition for rehearing. Judge Ripple
indicated that his ircuiit receives such briefs. ltile, attention may be paid to a case until r
the court enters its judgment. ,Thereater, an jmcus ,may'jin the party in tg toL
explain the error of the decision. ,

Judge, Hall asked whether &the question should be limited to ons for
rehearing oralsoq should include requests for anLin banc bearing or rehearfig Judge
Ripple responded that !he hoped'the Committee would'address all suchissues.

M. Mun# 'fo'1,'''1trd sugge , sted '*1:,i imending the dra fti rule so that it 'jej thelagag in thcRrepp rle ~rsoddl~reqiiganaiu hoe,,,o fiewthnteuiealoe he prtyssupied.

thee oud be, express rerec to'a th at'rncplbifo't eiin o
Je further Lhosuggested that an amicusbi

suidi pports neither f party.~ Spevn jrdgeshesongHedhfwevared that ithue macn insta nes in

cauragt e tbe amended to te ih ince he support fol within

the tme alowed he apellat~dropin~the, tirene toi the ap" e&tstpici

Jlr vudg~,e Loa epessred heittont seicall mnionr tha an aPCusbiea

Mu~nford's language changes that ,would mke the rule broad enough to cover the timing
of such Ibries." Jud~ge Ripple suggested, that a vote, be taken on whethier specific mention r
should be made of the possibility 1of flln 'anI amicus brief in support of a pectition f~or
rehearing, etc. Five members supported that approach and two members opposed it.

'Mr. Mnfoi suggested ihat the t 'ge of lines 33 and 34 should be amended
in acco~rda ce, witS ihis earlier shggestion. Thei C ttee agreed. With regard to the
second ~sentence,1M. Munford ntred giat thee could'be difficulty with simply requiring S
a patypthat doesneot suppot eithler partyto fle withi the time allowedrthe' appellant.
In som~e situations there iS no appella~nt; f~or example, in a petition for manda mus. He
suggested that the ainicus be requ~ired to file wihin the time allowed the appellant or

petitioner. 1 H, ,S!'

r. Froebt asked whether an ais ef t confine itself to the record. He

said that in his experience an amicus often attempts to raise facts that are not part of the L
record. He oasedpherthersthe rule shoulddeter reiprohibit the introduction of matters
that are not pJt of thet record., r ' tId'that 'a 1g5 t ' ' s c mentio L
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Judge Ripple pointed out that the difference between constitutional facts and
adjudicative facts can become quite blurry with an amicus. Discussion of background or
contextual facts is permissible but that an amicus should not be, talking about
adjudicative facts that are part of the cause of action.

Judge Keeton expressed strong hesitation to address the issue.,' He said that the
typical, useful amicus brief deals with constitutional facts or legislative facts - facts about
the economic social, or political realities that have a bearing on the law making
decision. It would be a very complex'area to deal with in a rule.

Because she would not be'able to attend the meeting the next day and was
concluding her term as liaison to the C6 mittee, Chief Judge Sloviter thanked the

* Committee for-its hospitality and Judge Ripple'thanked her for her valuable
participation.

Judge Keeton distributed documents for the Committee's consideration in
connection with the discussion it would have the following morning concerning facsimile

L filing

The meeting adjourned at 5:00 p.m..

The meeting resumed at 8:30 am. on September 23rd in rooms B & C of the
Education Center of the Federal Judiciary Building.

7 ..................Judge Ripple opened the morning by outlining the matters he hoped to discuss
X_ . .......during the remainder of the meeting He indicated that the first matter for discussion

would be the special assignment from the Judicial Conference dealing with filing by
facsimile. Upon completion of that discussion, he stated that he would take up items 91-
25 and 92-4, both of which deal with Rule 35 and suggestions for rehearing in banc.
Because the Committee had already approved some changes to Rule 35, Judge Ripple
thought it would be desirable to complete all other items bearing on the in banc rule so
that all changes could move forward together. Judge Ripple indicated that he would
reserve some time at the end of the meeting for the Reporter to discuss the items-listed
as Report ItemsC on the agenda.

Judge Ripple then asked Judge Keeton to begin the discussion of the facsimile
V' filing materials.

7
L ~~~~~~~~~~~27



Fl d

1. BkegEilin

JudgC Keeton explained' the need to giet a proposal ready if posslei, for
consideration by the Judicial Conference in September 1994. That meant that if any rule
'amendments are needed, they must be approved by the Advisory Comittee at the
September meeting and published by November I along with the rules approved by the
Standing Committee at its June meeting. Judge Keeton stated that approval for
publicaion o e e b i onfiile would likely be

handed y ihe Stanzding Commttee4 by telephone.,

. -, In order to facilitate hat process-Judge Keeton had prepared and distnbutd the
previous evening a redraft of eisting Rle 25. He, worked from the draft of the rule just
approved lb the Judicial Conference for sumisi to theSupree C t Judge
Keeton's redraft read as follows:

Rule 25. Filing and Service.
1 (a) Filing.
2 (1) A paper required or permitted to be filed in a court of appeals must
3 be filed with the clerk. Filing may be accomplished
4 - (A) by mail addressed to the clerk;-
5 (B) by facsimile transmission, by means meeting the standards
6 . then in effect under Guidelines for Receiving Facsimile
7 Traismissions promulgated by the Judicial Conference of the
8 United States, if the court, of appeals by local rule or by
9 order in a particular case has approved facsimile

10 transmission; or
11 (C) by filing with a single judge, with that judge's permission, a L
12 ' " '', motion that may be granted by a single- judge, in which event
13 ihe judge must note thereon the fiiing date and give it to the
14 .lerk
15 (2) Filing is not timely unless'the paper is received by the clerk or the
16 single' judge, or the facsimile transmission is received by the clerk,
17 within the time fixed for, filig, except that briefs and appendices are
18 treated asBfiled on the date of mailing if the most expeditious form
19 of delivery by mail, other than special delivery, is used. ' ' 3
20 (3) A paper filed by an inmate confined in an institution is timely filed
21 if deposited in the institution's internal mail system on or before the
22 last day' for filing. Timely filing of a paper by an inmate confined in 3-
23 an institution may be shown by a notarized statement or declaration
24 (in compliance with 28' U.S.C., 11746) setting forth'the date of
25 deposit and stating that first-class postage has been prepaid.
26 (4) The clerk must not refuse to accept for filing any paper presented
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27 ~ for that purposed solely because it is not presented in proper form
28 as required by these rules or by any local rule or practice.

29

30 (c) Manner of Service. Service may be personal, by mail, or by facsimile
31 transmission if permitted by the, court of appeals by local rule or by order
-32 in a particular case. Personal service is complete on delivery of a copy to a
33 clerk or other responsible person atthe office of counseL Service by mail
34 is complete on mailing. Service by facsimile transmission is complete upon
35 - electronic acknowledgement of recipt b means meeting the standards

L. 36 then in effect under Guidelines for Receiving Facsimile Transmissions
- 37 - promulgated by .the Judicial Conference of the United States.

38 (d) Proof of Service.
39 [ insert, in line 43 of the draft approved by the Judicial Conference in
40 September 1993, after "Mailing" the words 'or facsimile transmission," and

L. 41 in line 44, after 'mailed" the words "or transmitted."
L

'Judge Keeton indicated that he would ask the Committee to focus first on the
redraft of Rule 25. He noted, however, that the Committee also must look at the
Guidelines for Facsimile Filing that were presented to the Judicial Conference. Judge
Keeton stated his belief that the Guidelines need further revision.

Judge Keeton indicated that be would like the Committee to consider whether
A, there are any parts of the Guidelines that should be included in the rules. He stated

that it would be desirable to avoid inclusion of material in the rules that does not need
to be there. Inclusion in the rules of technical standards governing the, types of
machinexy to be used, etc. 'would be especallyundesirable because amendment of the
rules is both ournbersome and time consuming and it would be difficult for the rules tor keep pace with technological advancements.

Judge Keeton indicated that authorizing the Judicial Conference to amend the
Guidelines without review by the Supreme Court and Congress presents an issue similar
to the one the Committee previously discussed concerning delegation to the
Administrative Office of printing standards. iHe indicated, however, that be believes
there is a strong, argument that establishig technical standards in Guidelines
promulgated by the Judicial Conference is not inconsistenit with the Rules Enabling Act.
Judge Keeton stated, however, that the Cnimittee might want to consider that issue.

In addition to any qvestion about the Rules, Enablng Act, Judge Keeton, said that
he also was concerned about accessibility of the Guideline. He indicated that he would
like the Guidelines to be printed for public comment at the same time as the proposed
rule amendments. He also believes that the Guidelines should be transmitted to both

29
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the Supreme Court and Congress. He further suggested that they might be printed as an
appendix to the, rules or in the notes.- I 7

As a last matter, Judge Keeton suggested that he would like to further amend his
redraft of the Guidelines. His orgnal objective had been to remove any mention of
"filing" from the Guidelines because he-believes that all filing' rules should be contained K
in the rules. 's a consequence, he, had;hangedthe title from, ̂ Guidelines for Filing by
Facsimile" to ',Guidelines for, Receiving by Facsimile.' He indicated that he thought a
better"tie would be Guidelines' for Facsimile Transmision. L

1For clarification Judge Logan asked about te origin of the Guidelines. Judge
Keeton!"espded thiat the original drft rhad been prepared by the Court Administration

* Committ*ee: Jidgeioiganthenskd'whether it wouldbeappropriatieforarules
committ t suest changes ̂ n the Guideines. rJudge Keeton responded that he V
-beleve~ such' reomendarions woUd - approprae lInfact, thdfe draft from which he

was woking ws altrep1last sume bywrItg 10ru copse f' the advisorycomttehod h uelines nan7t imize th

conflicts between t,,e Guidelnes and the rules. Jude keton reprted. that there had
been wsome sentment, at the Stnding ,ComitteesJunGe'meeting to simnply disapprove the

l ,~~~~~~~~~~~~~~~~~~~~~~~~ej
draf(LiGuidei bcuGte~oilcsbtei teGudline Anthe rules. Judge
Keetz Ihaopoe asm erectoioth4udlxsbasee feared that there

woul be nembrs ~ th~dicil Coferece wo~fa~redgettn th 'udelines in

place an mi o d i d h as n rther delay. V

Discussion folowed concerningpr w R Enalin Act.
Judge Ket ble thati... delegation by n .th C
fashion guidelie ~ ifrfromi, the Comiat $erle rbe~With deleegation ofr

prnin tadrd.41 bi ntanc, heJ'dicia Co~rneh already promulgated
Guidelines. Tose, ui delnspri h ors~oacp facimies in
emergencies. The current proposal is,eleire, sim1 to mend those Guidelnes. So,
the onforenpc haslalreadlytaken anif pi onjront oe W promulgate
gidetiies. 1$ '7 ! i cI

With relard to the proposed amendments toRl'ei2, Judge Keeton suggested
that there be apother hge to Rule 25(p) to accommodatePthe fact that parties are
often, reqa1irdto provide multiple, copies of jhe docet ed Judge Keeton suggested
adding the ' folowing language t Rule 25(e): 1

"and, when faiile transmission is peitte, may ow extra copies to be
presented i a- resonable itime "fte0le sl4e~ tismiion is received."

That addition 1Aould ow a clerk, t reu t c mby facsimile
transmissio ~ r-equire that 11the at olw aciietasnsinwi hard,
copies. F I

30 L



Judge Logan asked whether the style subcommittee would be able to review the
draft rules before publication. Judge Keeton stated that Mr. Brian Garner and the style

L subcommittee would be occupied with the Civil Rules Committee until after that
committee's meeting in late October. Therefore, the amendments would be prepared for
publication without review by the style committee.

Having finished its preliminary discussion, the Committee turned its attention to
p - the task of approving some version of Rule 25 and of the Guidelines.

2. Guidelines vs. Rules

so Judge Ripple discussed the importance, of the, distinction between information that
- ^ -should be in the' Guidelines versus that which should be included the national rules. .

Judge Ripple emphasized that he would like to keep everything that a practitioner needs
L ^ to know in the rules. In contrast, he stated that provisions regulating court conduct need

not be in the rules and, therefore, could appropriately be included in the Guidelines.
Judge Ripple questioned'whether the material in parts V, VI, andVII of the draft
Guidelines should be, there. He stated that a requirement that certain items be included
on a cover sheet is so basic that it should be found in either the national or local rules.

L Judge Keeton suggested the possibility that some of the information in the
.Guidelines could be placed in a form that would follow the, rules. Mr. MunfordK. -suggested that placing the' Guidelines in an appendix to the rules might also serve the
> same purpose. Judge. Keeton indicated,' however, that the Hrawback of either approach
is that amendment of either a form or appendix requires the full procedures under the
Rules Enabling Act.

Judge Williams noted that if eveiything a practitioner needs to know should be in
the rules rather than the Guidelines, then even all the technical standards in part m of
the draft Guidelines would need to be in the rules.

Mr., Munford pointed out that not all information that practitioners need is
included in the rues. 'With regard to the fee for filing a notice of appeaL, the rules

r simply refer,,to the statute ,setting the fee. The amount of the fee is not included in the
rules. Judge Keeton' stated that the statute actually does not set the fee; the statute
authorizes the Judicial Conference to set the fee schedule and, in fact, the fee schedule
set by the Conference is not as readily accessible as he would like. Parties and lawyers
who are unfamiliar with the fee schedule usually receive the information from the clerk's
office.

L";,J ' ' Judge Ripple argued that the last sentence of existing Rule 25(a) means that the
technical standards need not be included in the rule. That sentence states: "A court of
appeals may, by local rule, permit papers to be filed by facsimile or other electronic
means, provided such means are authorized by and consistent with standards established
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by the Judicial Conference of the United States.' That sentence was approved by
Congress and has the force and effect of law. The intent of that sentence was to
authorize, the Judicial Conference to establish technical standards. Further,' the technical
-. standards do not impact the daily practice of law. Rather, a practitioner acqirng a
piece of machinery has a one time question about whether the equipment meets the K
federal ,standards. Judge ipple aredthat pats ,VH, VII, and VI(1) &(2) should
be in the rules. a.. .

Mr. Froeb and Mr. Munford indicated agreement with Judge Ripple's basic L
principle that directions, to practitioners should be easily accessible. M. Froeb asked,
however, whether it is important that all the inforuation enumerated in partVII of the
Guidelines be on ,hexcver, pa of a faxtransmis sion.,Mr ,Srubc rep lidthatthe

- court probably needs 4l of that information. ' Judge Keeton ked whether ot is trly
necessary that all o the ino on be includaed ofon the fax cover et uised
from the rest of the document. Judge Keeto suggestedttht pehaps all f
could be ormitted.

Judie Lg sn ggested that both parts V (Oriinal Signature) and "I
(Transmission Record) hduld be included in the tonal es but that perhaps all
other matters could be covered by local rules.

Mr. op s'uggestedO brEing the wole issue down 'into two tracks. The courts
that are interested inF t lings on a routine basis need guidelines so that
they can do SOt, ,As sooinas ere ae gu idelines those courts can proceed by local rule.
While there may be some ne foin 1tmiS area as in other, the oiis y matter
as to which there is urgency is the technical'standards. Therefore, he suggested that the
rules process may proceedeto develop uor national rules but not on such a fast track
as the guidelines. ,

Judge Keeton responded that it would be consistent with the objectives of the
Court Administration Committee to, have a national rule that authorizes local facsimile
filing rules. He exprexssed n concr, hoever, abou t possibit that there L
might be an intervening stiandrd (the Guidelines) that would restrict a local court's
authority to 'develop such rules. In oer words, there remains th psbility that even if
a national ,e grants broad authorty to fashion lo rules, the Guidelines could be
adopted and narrow the scope of loa lemkg authorit on h topic. '

Judge Keeton stated tIat it might bepossible to re tin parts , II, and m of theL
Guidelines, along with Rule 25(a)(1)(B), and recommend that the rest of the matters
currently covered by other parts of thl Guidelines could be referred, to the local courts E
for adoption as local rules. 'L

Judge Logan agreed. Because ule 25(a) requires a local rule, it can be the
responsibility of the circuit adopting such a 'rule 'to include in it all information needed
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by a lawyer who files by fax. He suggested, therefore, that the national rule need do
nothing more than authorize local rules permitting fax filing. Eventually the Committee

L jmay feel ready to establish national standards but because of the newness of the entire
process this may be- an appropriate topic for local experimentation.

L Judge Keeton suggested that if the Committee favors such an approach it should
make a recommendation as to the limitations of the guidelines. That is, the Committee
should identify that material that it believes is appropriate for the Guidelines and

L * recommend that all other-matters be covered either by national or local rule.

Judge Ripple then stated that the first question th Committee should address is
whether, as a matter of principle, matters that affect the conduct of practitioners should

A be in rules rather-than the Guidelines. If the vote is that such matters should be
incorporated in the rules, then it would be appropriate to discuss whether they should be

- in the national rules or local rules. If the vote is that it is not necessary to include
practitioner related directions in rules, then the Committee could discuss simple
coordination of all the information.

To move the discussion along Judge Ripple moved that all matters concerning the
conduct of litigation should be in either national or local rules. Judge Logan seconded
the motion. Judge Williams asked whether the motion was subject to Judge Ripple's
earlier caat on technical requirements such as the ype of machines. Judge Ripple
replied a.

Mr. Kopp voiced strong agreement with the motion. He pointed to the original
signature provision in the proposed Guidelines. That provision says that if the original
signed d ent isnt filed, it must be maintained until the litigation concludes. Mr.
Kopp stated that any such requirement should be as accessible as possible and, therefore,
should be included in a rnle.

r. ,Froeb agreed inprinciple but argued that there are many matters that
practiton ers v kow intutively and it may tot be necessary to have all of the detailed
direions rn y found; i the Guidelines.

F The discussion having concluded, Judge Ripple called for a vote on the motion to
include directions to pracitioners in rules rather than the Guidelines. The motion
passed unanously.

r 3. National Rule vs. Local Rules

Following the decision-making matrix he had announced earlier, Judge Ripple
stated that the next question was whether any necessary directions to practitioners should

-be in national or local rules., He suggested that Judge Keeton's draft of Rule 25 serve as
a starting point and he specifically asked the Committee to focus on draft Rule
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25(a)(1)(B). Judge''Ripple, noted that thelanguage of that subparagrapb differs from the
corollary provision in current Rule 25(a) and be' asked Judge Keeton whether 'be
intended to accomplish something different. Judge Keeton stated that his intent was the
same but that be had simply attempted to restructure the rule in the manner of the style
subcommittee. Given that understang, Judge Iipple suggested that, the Committee'
discus hter be rn atonal le and whether others

(an whchones) could besujctolalvrtin

O-ithe 'basis of prior discussion, Judge Ripple suggested 'that one posib would
be to recommend that:

1. he noationa rues simply cqontin~ue to, authorielclrls

-~ alarciine odc hol eecsd fo h idlns;adL

Mr. Foeb oved hat pproah; te moinwsscne yJudge Hal

- Judge Hall suggested that the Committee might expedite the local res process
by sending the circuits a model ule. The suggestion was taken as a friendly amendment
to the motion.

Judg<e Lrgn-expressed support for' the motion. He fo d n 'the oriinal
signature rfuir ment. 'Whilehe had originally ftougt t such a req t should
be in the national rule, upon reflection he had changed his, mnd. Bea it is necessary
to have a l al re authorizing facsimile filing, he thought that it would not be
inappropriat'or some couirts to say' th~at,;a person who fl~es i faxrmutt the original
by next mal bileothes might be content to Ellow the party to simplrtain the
original until t& conclusionl of the litigation.

Vote was taken on the motion and it passed nanously. 'Judge le
summarized the Committee's ,understanding of that vote as follows: 1) the question of
practitioner conduct with respect to facsile flig should 'be &o4ered b locIl rule, at
least for eh iear fuiture; 2) the Committee adopted 'tha bacruch lcal
experimentton would provide an opportunito perfectthe local riefore going to a
nation and) the Committee would prep a od le orcecst to be used

by th circlts mthe'development of th-e-Ir loca rues.

4. TIei~idelines

The, discussion then turned to the draft Guidelines and an effoft to identify those
provisions that should remain in the Guidelines and those that should be excised.

UPOn e ng part I, Mr.' Strubbe suggested that part I paragraph (3) might
arguablyflgoyve attorney conduct and therefore should be excised from the Guidelines.
That provision is entitled 'Prohibited Documents" and provides:
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Papers may not be sent by facsimile transmission to the court for filing unless the
court has expressly authorized such transmissions by local rule or by order in a
particular- case. In addition, bankruptcy petitions and schedules may not be- sent
by facsimile transmission.

Judge Keeton offered a proposed modification of that provision which he thought
could make its retention consistent with the Committee's intent:

A communication by facsimile transmision must not be treated by a clerk as
received for filing unless the court has expressly authorized facsimile transmission
by local -rle or by order in, a particular case.

Ju~dge Ripple noted that even the amended provision comes close to the line that
the Commlittee had decided to drraw. If the, effort is to keep the Guidelines fairly stark,
perhaps this could be eliminated from them.

Mr. Munford stated that he believed that any such provision would conflict with
the Rule 25 provision prohibiting a clerk from refusing to file a document because it is
not in proper form.

Judge Ripple moved that part I paragraph (3) be deleted from the Guidelines.
Judge Logan seconded the motion. It passed unanimously.

The discussion moved to part II of the Guidelines. Judge Keeton suggested that
his handwritten material be substituted for part II paragraph (2). Judge Keeton's
proposed part II paragraph (2) would define 'Receive by facsimile" as follows:

(2) "receive by facsimije" means a clerk's receiving by one or the other of the
following means:

(A) receiving by a facsimile machine in the clerk's office of a facsimile
transmission of a document;
(B) receiving in the clerk's office a printed copy of a document sent by
facsimile transmission to a facsimile machine located outside the clerk's
office."

Judge Keeton indicated that the latter provision would allow a local rule to receive a
document lacking an original signature because it was sent to a fax machine outside the
clerk's office and that document was presented for filing.

Mr. Munford asked whether the provision for documents received by a facsimile
machine located outside the clerk's office has anything to do with facsimile filing. He
stated that in his view it makes no difference whether a document has a facsimile of a
signature or an original signature. Mr. Munford further indicated that in his opinion the
clerk would not be free to refuse a document under the new provision in Rule 25
prohibiting a clerk from refusing to file a document because it fails to comply with a
requirement of form. The Committee discussed the issue and there was clear division of
opinion. Judge Ripple concluded that the signature question clearly must be addressed
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in the model local rule.

Judge Kecton's redraft of part II subparagraph (2)(B) was amended by deleting
the words 'printed copy of at so that it read, "receiving in the clerk's office a document
sent by facsimile transmission to a facsimile machine locaied outside the: clerk's office." X

Having approved that cange, part I was unanimously approved for retention in the
Guidelines.

The Committee then turned its attention to part & of e Guidelines, the
technical requirements provisions. Judge Logan noted that it governs sending as well as
court receipf facsimile trsmissions. uIdge R ipe ted oce again his belief that
Rule 25 e* atizes ithe Judic*i fernc to establish such technical
standards and that Judge Keeton's redraft of Rule (a)(l) retains tat provision.

Becaie Committee attention had Teturned to Rule 25, Judge Keeton noted that
if the title of the Guidelines is changed to Guidelines for Facsimile Transmission then .
there would need to be a language change in Rule 25(a)(1)(B). In the second line of
that paragraph the word "receiving" should be stricken as well as the 's" at the end of the
word transmision in the third line. The same changes were approved in 85(c).

Mr. Kopp asked whether the technical requirements in Part m should apply to
transmission to an outside agency as we as those directly to a court. The Reporter
stated that clearly some of them should apply even to the outside agency because they
affect the 'quality of the document received. The Committee concluded that the
provisions of part m should be retained in the Guidelines.

L

The Committee considered part IV governing resource availability. Part IV
indicates that courts will not receive additional personnel or funds for equipment due to 7
adoption of a fax filing policy. Because that part of the Guidelines is so clearly
addressed to the courts and not to practioners, there was agreement hat it belongs in
the Guidelines.

Judge Ripple moved that part V - dealing with original signatures - be made
part of the model rule because it deals with practitioner conduct; Judge Boggs seconded
the motion. The motion passed unanimously.

For clarification, Mr. Strubbe asked whether the rules should require, as the 7
Guidelines suggest, that in the absence of a local rule authorizing facsimile transmissions
on a regular basis, a court order would be necessary to permit facsimile filing. Mr.
Strubbe noted that in his court such requests are currently handled by the clerk's office
rather than by a judge. Judge Ripple suggested that when preparing a model local rule,
that issue will need to be addressed, but that the Committee's current concern was
simply to determine which material should remain in the Guidelines and which should be
excised.
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Judge Ripple moved that part VI - dealing with transmission records - should be
deleted from the Guidelines and considered as part of the rulemaking process. The

L - motion was seconded by Mr. Munford. Mr. Froeb suggested that such a requirement
would be unnecessary even in the rules. The motion passed unanimously.

Judge Ripple then moved that part, VII - dealing with cover sheets - should be
deleted fom the Guidelines and made part of the xulemaking process; Judge Hall
seconded the motion. It passed unanimoUly.

The Committee focused upon part VII, dealing with collection of filing fees and
authorizing additional fees for facsimile filing., Mr. McCabe pointed out that the
pertinent statutes, f§ 1913, 1914,41915, and 1930, say that the Judicial Conference shall
-prescribe all fees and the -clerks may only charge fees authorized by the Judicial

7 Conference. Judge Keeton concluded that the statutory directives make it unnecessary
to include the provisions in part VIfi in eitherthe national or local rules. Judge Ripple
moved that part VMIbe left intact and that it be retained in the guidelines; the motion
was seconded and passed unanimously.,

At 10:30 anm. the Committee took a 15 minute break

Judge, Ripple continued the discussion of facsimile filing by noting that although
the Guidelines make no-mention of "service" by fax, some members of the Judicial

L Conference anticipated that the rules would address the question of service by facsimile.
Judge Ripple suggested that' in. light of the -decisions already made by the Advisory
Committee, it would be consistent to letlocal rules govern service by facsimile, at least
in the first instance. He asked therCommittee, therefore, to turn to Judge Keeton's draft
of Rule 25(c) and suggested that the first sentence be adopted. 'Service may be
personal, eof by n o facsimile transmission if permitted by the court of, appeals by
local rule or 1w order in a oparcular ca"e." The last sentence of Judge Keeton's draft of
that paragraph was considered unnecessary. Judge Keeton explained that he had drafted
the last sentence before the Committee's decision to omit from the Guidelines any
matter bearing on an attorneys conduct.

C Judge Ripple moved adoption of the first amended sentence. It was seconded by
Judge Hall and',unanimously approved.

Judge Logan volunteered to head the subcommittee to draft a model local rule.
He expressed the desire to complete the work within the next month. He asked the
Reporter, Judge Hall, and Judge Boggs to join him on the subcommittee.

Judge Logan asked whether the Committee had adopted the change in 25(c) and
the additional sentence in 25(e). Judge Keeton stated thatin light of the items taken out
of the Guidelines, there were no substantive changes made by, his draft except the one
sentence in 25(c) dealing with service. Therefore, it was cncluded that only the one
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sentence change in Rule 25(c) needed to go out for publication.

At, the conclusion of the, discussion of the fax filing issues there was approximately L
one hour remaining in the meeting time. Judge Ripple suggested that the Committee
spend that time discussingltem 91-25, regarding the contents of a suggestion for ;
rehearing in banc, and Item 92-4, adding intercircuit conflict, as a basis for granting
hearing or 'rehearing in ban; because the Comittee hadreentworked ',on other
amendments to the in banc' rule, Rule 35.,,

''The Lca Rules Project recommended that the Advisory Committee examine
local iules Adopted by nine circuits which' outline -the form of a suggestion for lin banc
determinat'ionWhenresponding to the Rules Project, the Fifth Circuit,
recommended that the Advisory Committee consider adoption of 5th Cir. R. 35. The
Advisor Comimttee iitiallydiscussed both sggestions ,at itsbDecember 1991 meeting.
At that time the Committee expressed no strong interest In speciying the,!contents of a
* suggestion for inbanc consideration. Sie that time, however, two members of the
AdvSory Comttee had indicated interest in te earier proposals I

T 1 llhe Reporter began the discussion by explaining the two drafts presented in her L
memorandum. Draft one, found at page 4, involved some reorganization of the rule as
well ias onemajr substantive change in subdivision (b). The heart of the draft was'a
new req-iirment thait a petitio'n for ,in banc review must bbein with ,astatement
demonsatig that the case mets the criteria for in banc consideration. It said that a
petition lmi1st,,ein w ith a statment ithat either, Li

() -, 1 ithe panel decisionh,conflicts1with adeciLsion of the United States
,lS upremTe ,ourt or of,£thecourt to which the petitonis ,,addressed (citations to the -

F conflictingcase lor cases is rquired) and that consideration by the full court is
aiece*saryto secure and maintain uiformity of the court's decisions; or

*,} 'the [ appeal i nvolves one or more questions pf exceptioal importance; r
each such question must be concisely stated, preferably in a sie sentence. L

Draft'two, beginning at page seven of the memorandum, would require the same 7
statement demonstrating that ithe case is ap'proprate for in banc consideration and also L
added a list of items that must be included in any such petition, for example a corporate
disclosure, tatement, s'tatements of the issues and of the case. It also included a length n
limitation ap'plicable to all hsuch petitions.

Judge Ripple suggested that the Committee first consider whether it is interested F
in making the rt I of'changes suggested in either of the, Reporters drafts and then
address the Solicitor Geeral's suggestion.,,

Judge Logan exressed a preference for draft one if, any changes are to be made.
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He thinks that the detail specified in draft two is unnecessary. He questioned, -however,
the need to make any changes. Mr. Munford agreed that the level of detail in draft two
is unnecessary.

V Judge Hall said that she likes draft one but would like to add to it the page
limitation in draft two.

Consensus developed to concentrate on draft one but to include the page
Lo limitation in draft two.

With regard to moving the paragraph dealing with length from draft two, it was
L suggested that subdivision (b) of draft one be structured in the same way as draft two.

That is, that subdivision (b) should have two paragraphs: paragraph (1) dealing with the
K contents of the petition and paragraph (2) dealing with length. It was ftirther suggested
L - that if paragraph (b)(2) (lines 34-38) were moved to draft one, that it be shortened so

that it ends after the words "15 pages' on line 35. Several judges indicated, however,L that they find a table of contents and authorities important in such petitions and that
those items should not count against the page limits.

Lt * Judge Ripple indicated that the intent of a limitation on length is to limit the
number of pages that a judge must read and consider in deciding the case. He said that
the items excepted from the page limit in the draft generally are important to have in a
petition for rehearing in banc and help a judge to understand and organize the material
in the text. Judge Logan asked whether it would be sufficient to limit the petition to 15

K pages "of text." He feared that the explicit exceptions in the draft for corporate
disclosure statements, tables of contents, and table of authorities would raise an
inference that a petition should contain those items and it is not the practice in theL? Tenth Circuit to include them.

Mr. Munford suggested using the language in the petition for rehearing rule, Rule
40(b). The limitation does not have any exclusions. It says:

The etition shall be in a form prescribed by Rule 32(a), and copies shall be
served and filed as prescribed by Rule 31(b) for the service and filing of briefs.
Except by permission of the court, or as specified by local rule of the court of
appeals, a petition for rehearing shall not exceed 15 pages.

The possibility of including no page limit in Rule 35 was also considered on the
theory that Rule 40(b) would govern because a request for in banc consideration is, in
99% of the cases, a petition for rehearing. (The other 1% are those cases in which there
is a request that the initial hearing be in banc.)

Because Rule 40 focuses heavily on petition for panel rehearing, both Mr.
Munford and Judge Williams stated that there should be a separate length limitation in
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Rule 35 even if it were only a cross-reference to Rule 40(b). Mr. Munford suggested,
however, that Rule 35 may need to require a corporate disclosure statement because new
judges will be participating and they need to be informed about the parties affiliates.

Judge Ripple summarized the alternatives before the Committee as follows:
1. the page limitation provisions in'draft two could be moved in their entirety to

draft one;
2. apetition, could be limited simply to fifteen pages;
3. ''a petition could be limited to fifteen pages of text; or
4. the length provision could simply cross-reference or be modeled upon Rule 40(b).

Judge Ripple called for a straw vote indicating each' members preference. Alternative
one received onoe vote; .alternatives two and three each received two votes; and
alternative three received, four votes.

After additional discussion, a final vote was taken on the options receiving the
most uPPOt durigthe dWssion, options three and four. On final vote, a limitation to
fifteen 'pagegs of text received four votes, and a provision modeled on Rule 4(b) received
five votes. The provision approved- specifically statedh tat

Excet bylpems~o of he urt~ or, as, spcfe y local rule of the court of
appeals, a~petitio n fo r; heangaor rehea i anc may not exceed 15 pages

excudng thse ags ~c~dedbyRule. 2(g).

Commiittee hen addressed the Solicitor General's suggestion that intercircuit
conflict should be made an explicit ground for granting an in banc hearing.

Mr. Kopp recounted the history of the proposal which has been narrowed since it L
was originally submitted by Solicitor General Starr and which, in its present form, has
the support of cBrrent Solicitor General'Days. He noted that four circuits already have _

rules or internal operating procedures that recognize a conflict with another circuit as a
legitimate basis for granting a rehearing in banc. Existing Rule 35(a) provides that a
matter of "exceptional importance" is grounds for a rehearing in banc and that language
allows a petitioner to argue that intercircuit, conflict raises an issue to the level of
exceptional importance. Mr. Kopp noted that the proposal would not require a court to
grant an in banc hearing whenever there is an intercircuit conflict. It would simply make l
it clear that the ,existence of, such a conflict is an appropriate consideration weighing in
favor of granin in banc review and may help a lawyer to focus his or her argument v

Mr. Kopp also used broader philosophical arguments to support the proposal.
The existence of an intercircuit conflict means that federal law is being interpreted
differently, in different parts of the country simply because there is an administrative L

4 0



l, division of the federal courts into circuits. Although the Supreme Court is the
institution intended to resolve such conflicts, given the limited ability of the Supreme
Court to grant certiorari there are conflicts among the circuits that are not being

fry - resolved by the Supreme Court., In an era when significant structural reforms, such as
L, , the intercircuit tribunal, are being proposed to deal with this problem, Mr., Kopp argued

that it would be better for the existing courts to use every device they have at their
disposal to address the problem before there is consideration of major restructuring.

Mr.'Kopp moved that the Solicitor's proposal be incorporated in draft one. Judge
Ripple seconded the motion;

Judge Logan indicated that he would include a reference to intercircuit conflict in
(b)(2) - that an-appeal involving one or more questions of exceptional importance may

X be appropriate for in ban chearing. He indicated, however, that he, would not include
-such a reference in (b)(1) - that when a panel decision is in conflict with a decision of

r the U.S.'Supreme Court or of the court to which the appeal is addressed an in banc
L rehearing is appropriate. Tbe panel issuing a decision, obviously does not believe that it

conflcts with holding of the United States Supreme Court or of the circuit, because it
would be inappropriate to issue such a decision. 'However, a panel may enter a decision
in direct IcoNlic with a decision of another circuit. Because the former are grey and the
latter may be clear Jude Logan stated that he feared inclusion ofa reference in (b)(1)

2 *to panel decision i conflict with decisions in other circuits might give rise to an
L inference that an in banc hearing must be granted whenever a panel decision conflicts

with the opinion of another circuit.

Judge RIjpe epressd general support for the proposal but agreed with Judge
Logan's reservation. Mr. Kopp emphasized that the draft was not intended to make the
grantinglof a herg inbaic mandatory.

Because, the draft had been prepared prior to the IIItem, 91-24 drafts, it was not
integrated with those new drafts. The Reporter asked Mr. Kopp for clarification as to
whether the proposal was to amend Rule 35(a) or (b). Mr., Kopp responded that the
proposal is to ed 35(4) but that if it were accepted, some adjustments would need to
be made to '35(b)1 el6emphasized again that the proposed amendment to 35(a) was not
intended t etanyc g of mandatory in ban creview, and that any such
implication sh e avodd

Judge Wiliams suggested that intercircuit conflict might be treated as a separate
category fi caes towhich in banc review would be appropriate.,

Judge Ripple indicated that there seemed to be a consensus that the Rule should
2l include some reference to intercircuit conflict as grounds forgranting rehearing in banc.

Given the late hour and the fact that the Committee had4 decided upon a new draft of
Rule 35, he suggested that the Commnittee take a vote in principle on the suggestion and
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ask the Reporter to work out the language for consideration at the next meeting. Judge
Boggs so moved and Judge Hall seconded the motion. The motion passed unanimously. L

Mr. Strubbe indicated that the caption to, (a) probably should be changed. from
" wWhen Hearing or Rehearing 'in Banc tYiI Be Ordered" to "When Hearing or Rehearing K
in Banc 1Mav Be Orderd. Judge Ripple also suggested that on page 6, line 40 probably
also needs revision. TIe provision that "a vote pneed not tken to determint whether
the cause will be beard or reheard in banc unless a judge requests a vote" could permit a L
senior judge or a judge sitting by designation to call for a vote on a rehearing banc.

The Reporter noted that proposed amendments to Rule 35 were forwarded to the
Standing ommittete last summer aare scheduled to be published rthis fall. She
jnquired whether it W ld b appropriate to request that tose propo t be -
published at this imeb be held -until these additional chnoges to ;uee 35 ,re ready for L
publication;- that would allow ll canges to b puklished at heze ftiie id -d
confuiom ,

Mr. jlabiej stated that the Standing Comittee h iadgiven the ha ir etion
to determine theP p litionl date of tie pproposed amendment o taiJuge iKeeton had
authority to withod publiction of any ora of Ithe r~iles'., JdeKtovd the
wi1'thdrawal of the Ruleupon ithe request of the AdvsorComtt i,

I; '' r | j l , egtr j 1 1ti i t r ' il C 1 ̂  jl 1 l I L

The Reporter circulated the latest version of the "uniformW rules on technical
amendments and uniform numbering of local rules. ShedAesoribed the changes that had
been made since the last time the Advisory Committee reviewed the rules The changes
were made to conform the appellate version to e version approved by the Standing
Committee last June. She asked that if any me wber 1 any stobjections to any of
the provisions, they contact her as soon s pssible in view pfte N ber 1
'publication date.

The Reportervalso indicated that the November publication racket would
include a P poposal :that had notp been previously idered bthe Advisory
Committee. The proposal conforms Rule 4(a(4) to c gs p se d in Cvil Rules 52,
59, and 60. Those rules are currently inconsistent as o;heter oral motions must

be "servedr within 10 days, tled" within iQ days, or "served and fedl' witin 10 cays.
The Civil RuesCommittee will publish propose all ten day

posttrial mnotions must be ~flled" with"ind1 dayL s fonIn aed'nnst Fed. R.
App. P. 4(a)() ill also b publish ed. I

As the 4oomittee prpared to-adjourn, JudgelLogan expressed his appreciation 7
for JudgeRipple'w ed te Committee as Reporter, M.ember, and Chair, for J
fourteenl[ r ftehen y.arl }Fr was alsolconcluding his six year term on the
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Committee, and Judge Logan expressed his gratitude to him for all his work. There was
a round of applause for both.

Judge Ripple wished Judge Logan good luck and thanked Mr. Rabiej for all his
work. Judge Ripple also thanked Judge Keeton for all of his support and all that he did
to make the Rules Committees run smoothly and effectively.

Re sublied

LCarol Ann Mooney
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ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

7 CHAIR JAMES K. LOGAN

PETER G. McCABE APPELATE RULES
SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure

DATE: December 9, 1993

I. INTRODUCTION.

At its meeting in October 1993, the Advisory Committee on the Rules of
Criminal Procedure acted upon proposed amendments to several Rules of Criminal
Procedure. The Committee also adopted two internal operating procedures for
reconsidering previously rejected amendments and for entertaining oral comments on
proposed amendments from members of the public. This report addresses those
proposals and recommendations to the Standing Committee. A copy of the minutes of
that meeting are attached along with a copy of the proposed rule amendments.

II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

Pursuant to action by the Standing Committee at its Summer 1993 meeting,
proposed amendments in the following rules have been published for public comment:
Rule 5. Initial Appearance Before the Magistrate Judge; Rule 10. Arraignment; Rule
43. Presence of the Defendant, Rule 53. Regulation of Conduct in the Court Room;
Rule 57. Rules by District Courts; and finally Rule 59. Effective Date; Technical
Amendments. A hearing on these amendments has been set for April 4, 1994 in Los
Angeles; the deadline for comments is April 15, 1994.



Advisory Committee on Criminal Rules 2
Report 'to Standing Committee
December 9, 1993 7
III. PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL 7
PROCEDURE.

After years of debate, the Advisory Committee has approved a proposed 7amendment to Rule 16 which requires the government, upon request by the defendant, D
to disclose the names, addresses, and statements of ,its witnesses at least seven days
before trial. As discussed in the minutes and the 'Committee Note accompanying the 7
proposed amendment, in 1974 Congress rejected a similar amendment proposed by the 7
Supreme` Court after a vigorous protest ftom the Department of Justice. In the
intervening years, similar amendments have been proposed, debated, and rejected by
the Advisory Committee. The attached amendment was approved by an overwhelming
vote of the Committee members (9 to 1). "The Committee believes that the amendment
is appropriate and that it strikes the appropriated'balan'ce' between assuring witness safety
and the need for defense pretrial discovery. TheCommittee also believes that the
amendment will result in more efficit operatiof criminaltri'als.

In summary, the proposed amendment, to Rule '16 cees a tpremion that the
defense is entitled to discovery of the governmeiit's witnesses, the addresses, and '
their statements. The rule recogizes,W hoert Wat'te government tm4 refuse to
disclose that information, in wihole,,'or h p ~fby ing i nonreviewab, ex pate,
statement with the court stating jwhy'it believes, under t facts of thi 3particular case,
that disclosing the information will' t'reatetfle i safety of a person or rsk, te
obstructionof'justice. Theamndment asoinclues a piinocapretrial
witness disclosure by the def

The Committee anticipates that some may argue that the amendment is at odds
with the Jencks Act, 18 U.S.C. § 3600 et sheq'. and therefore is in conflict with
Congress' view that disclosure of a witness' statements should not be disclosed prior to
that witness testifying at trial. As pointed out in the Committee's Note, over the years
Congress has approved a numb of amendments expanding federal criminal discovery
-- including broadened pretrial discovy for dhe prosecutor. 'The Committee believes
that the proposed amendment fis 4 ihamony wih therationale of the Jencks Act'. At '
the same time tihe Comtee ~ estv ofolwn h ue Enabling Act process
and recognizes that ultimaetelysCc ra

4 11 I 1 ~47
The Advisory Committe recomnds1 th"ate Standing Committee approve the

publication of the proposed 'ndent'for publi commebt. 7
IV. REPORT ON PROPOSAL TO IMPLEMENT FACSIMILE GUIDELINES

The Advisory Committee also considered the Judicial Conference's proposed
facsimile guidelines. Th'e Committee concluded that no amendments to the Federal
Rules of Criminal Procedure were needed at this time because Criminal Rule 49(d)
incorporates -by reference any such guidelines in the Civil Rules. Although the
Committee determined that no fother action on the guidelines was needed at this time,
it did reach a consensus that the proposed guidelines should include authorization to
restrict the hours during which facsimile transmissions might be received by the court,
e.g., regular business hours.
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Report to Standing Committee
December 9, 1993

V. CONSIDERATION OF INTERNAL OPERATING RULES.

In response to several earlier discussions, the Advisory Committee acted on the
recommendations of a subcommittee which had been tasked with considering two
issues, internal to committee operations: (1) Whether the Advisory Committee should
permit interested persons to appear and speak on proposed amendments and (2)
Whether any conditions should be imposed on reconsidering a proposed rule change
which has been rejected.

With regard to the first issue, the Committee adopted the subcommittee's
L proposal that:

All suggestions and proposals are to be submitted in writing by interested7 persons and oral testimony and statements are limited to public hearings
only, and not business meetings ;,,This does not preclude Committee
members from asking- quefstiontsof proponents or opponents who areK attending the business meeting.

With regard to the second issue, the Committee adopted the following
recommendation:

The reporter, in preparing copies and summaries of all written
suggestions or proposals, identify those that are similar to ones that haveK been rejected and to the extent practicable, provide a summary of the
reasons for the rejection appearing in the Committee's minutes.

The consensus of the Committee was that as part of its task of continously reviewing
L the rules of criminal procedure, the same or similar proposal might be repeatedly

offered over the course of several meetings or years and that changes in the law or
Committee composition might result in a proposal finally being adopted. Rather than

L adopting a strict limit on resubmissions of proposed amendments, the reporter is tasked
with providing a summary to the members indicating what, if any, reasons were given
for prior rejections.

Attachments:

Proposed Amendments to Rule 16
Minutes of the October 1993 Meeting

L
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F FEDERAL RULES OF CRIMINAL PROCEDURE 1

1 Rule 16. Discovery and Inspection1

2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.

to 3 (7) Information Subject to

4 Disclosure.

5

6 (F) NAMES, ADDRESSES AND
YLf

7 STATEMENTS OF WITNESSES. At the

L 8 defendant's request in a non-

7 9 capital case, the government, no

10 later than seven days before

L 11 trial, must disclose to the

12 defendant, the names and addresses

L 13 of the witnesses the government

14 intends to call during its case in

15 chief, together with any

L 16 statements of such witnesses as

17 defined in Rule 26.2(f). Such

18 disclosure need not be made if (i)

1. New matter is underlined and matter
to be omitted is lined through.

L



71
2 FEDERAL RULES OF CRIMINAL PROCEDURE

19 the attorney for the government
L

20 has a good faith belief that

21 pretrial disclosure of some or all

22 of this information will threaten

23 the safety of a person or lead to

24 an obstruction of justice, and C

25 (ii) submits to the court, ex

26 parte and under seal, an 7
27 unreviewable statement setting

28 forth the names of the witnesses )

29 and the reasons why the government 7
30 believes that the information

31 cannot safely be disclosed. 7
32

33 (2) Information Not Subject to

34 Disclosure. Except as provided in

35 paragraphs (A), (B), (D), and (E).

36 and (F' of subdivision (a)(1), this.

37 rule does not authorize the discovery

38 of inspection of reports, memoranda, -

FT,
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FEDERAL RULES OF CRIMINAL PROCEDURE 3

39 or other internal government

40 documents made by the attorney for

41 the government ,or other government

42 agents in connection with the

43 investigation or prosecution of the

44 case.

45

46 (b) THE DEFENDANT'S DISCLOSURE OF

47 EVIDENCE.

48 (1) Information Subject to

49 Disclosure.

50

51 (D) NAMES, ADDRESSES, AND

52 STATEMENTS OF WITNESSES. If the

53 defendant requests disclosure under

54 subdivision (a)(1)(F) of this rule,

55 and the government complies, the

56 defendant, at the request of the

57 government, must disclose to the

58 government prior to trial the names,
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4 FEDERAL RULES OF CRIMINAL PROCEDURE 7

59 addresses, and statements of 7
60 witnesses -- as defined in Rule

61 26.2(f) -- the defense intends to L

62 call during its case in chief. The

63 government may not make such a

64 request if it has filed an ex parte

65 statement under subdivision

66 (a)(l)(F). L
67

COMMITTEE NOTE 7
No subject has engendered more

controversy in the Rules Enabling Act process
over many years than discovery. In 1974, the
Supreme Court approved an amendment to Rule
16 that would have provided pretrial
disclosure to a defendant of the names of
government witnesses, subject to the
government's right to seek a protective 7
order. Congress,'however, refused to approve i
the rule in the face of vigorous opposition
by the Department of Justice. In recent
years, a number of proposals have been made
to the Advisory Committee to reconsider the
rule approved by the Supreme Court. The
opposition of the Department of Justice has
remained constant, however, as it has argued
that the threats of harm to witnesses and
obstruction of justice have increased over 7
the years. along with the increase in
narcotics offenses, continuing criminal
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enterprises, and other crimes committed byL criminal organizations.

The Committee has recognized that
government witnesses often come forward to

Ly testify at risk , to their personal safety,
privacy, and economic well 'being. The
Committee recognized, at the same time, that
the great majority of cases do not involve
any such risks to witnesses.

The Committee shares the concern for
safety of witnesses and third persons and the-
danger of obstruction of justice. But it is
also concerned with the' practical hardships

L defendants face in attempting to prepare for
trial without adequate discovery, as well as
the burden placed on court, resources and onL jurors by unnecessary trial delay.- The
Federal Rules of Criminal Procedure recognize
the importance of discovery in ,situations 'in
which 'the government might be unfairly
surprised nor disadvantaged without it. In
several amendments -- approved by Congress
since its rejection 'of the proposed 1974
amendment to Rule, 16 regarding disclosure of
witnesses -\ the rules now provide for
defense disclosure of certain info ration.
See. e.g., Rule, 12.1, Notice of Alibi; Rule
12.2, Notice ,of Ilnsanity Defense or' Expert
Testim'ony of' Defendant's ,.,Mental Condition;
and Rule 12.3,, Notice of Defensed Based Upon

L. Public Autb~oriity. .The Committeel notes also
that both Con1gress and the Executiveq Branch
have recognized for yea's' the`'value of
liberal pretri'al dicovery 'for defendants in
military, criminal prosecutions. See D.
Schlueter, Miiitary Criminal Justice:
ra actice and '*oedure,§ 10(4)(A) 1(3d ed.

Li 1 192) discussin automatic prosecution
disclosure of goverrment' witnessies" and

L

L
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6 FEDERAL RULES OF CRIMINAL PROCEDURE F
statements). Similarly, pretrial disclosure 7
of witnesses is provided f or in most State
criminal justice systems where, the caseload
and the number of witnesses is much greater
than that in the federal system.,

The arguments'agai~nst similar discovery
for dfnat in federal criminal trial'
seem unpersuas~ive 'arid ignore the fact that
the defendant is' presumed innocent and'
therefore is presumptively as much in need of
information to ,avoid surprise~ as is the
government. Thel f act' "that~ the gpvernment
bears the burdepiof proving 'all:~ elements of
the charged'offense beyond a reasonable doubt,7
'is not a comtpe~ ling 'reason for denying a,
defendant ,adpqua e mepans fo rsponding to
government evden'c'e. n poiig o

If,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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in every case of an ex parte submission under
seal would result in an unacceptable drain on
judicial resources.

Subdivision (a)(l)(F),. The Committee
considered several approaches to discovery of
witness names and statementsi. -In the end, it
adopted a middle ground between complete
disclosure and the existing Rule 16. The

L amendment requires the government to provide
pretrial disclosure of names and addresses of
witnesses and their statements unless the

L attorney for the government submits, ex parte
and under seal, to the trial court written
reasons, based upon the facts relating to the

r individual case, why some or all of this
information cannot safely be disclosed. The
amendment, adopts an approach of presumptive
disclosures that -is already, used in a

L significant number ofUnited States Attorneys
offices. iWhile the amendment recognizes the

-r importance1 of discovery in, all cases, it
protects witnesses and information ,when the
government has,, a good faithi basis for
believing,, that disclosure will ,pose a, threat
to the safety of I,,,a person or lead to an

L obstructionof justice.

The provision that the government
provide the names, addresses, and statements
no later than seven days before trial should
eliminate some concern about the safety of
witnesses and some fears about possible
obstruction of, justice. The seven-day
provision extends only to noncapital cases;
currently the government is required in such

L cases to disclose the names of its witnesses
at least ,three days before trial. The
Committeeibelieves that the difference in the
IFtimingrequirements is justifiedF in light of
the fact, that any danger to witnesses would

LI
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be greater in capital cases.

The amendment provides -that the
government ' s ex parte submission of reasons
for not disclosing the requested information
will not be revidewed, either -by the trial or
the appellate' court. ' '. The' Committee'
considered, but 'rejected, a mechanism forf
post-trial review , of the government's'
statement'. "It was concerned that such ex
parte statements could becbmeI a' subject of
collateral- litigation in every case in which '
they are. made. IWhile' it-'Iis[ true that under Li
the rule, the 'government couid- rz refuse to
disclose a witness' nambe'll aqdrless, and,
statements even' I though, !iti` la`8ks[' sufficient K
evidence for doing so in 'an rindividual case,
the Commi'ttee' 'found''no'o' reaois40n to iblassume that
bad faith onf the ltfpart of the -rosecutor would
occur. The' Committee was, Icerta'in, however,
that it would requ`ire in 1nves~tmet of vast
judicial C resou ces to ',emit post-trial
review i 'of " ail[l 'ubmiss'ions. ' Thus, the -
amendment I provides 'for o1o H review of
government gsubmssilons ]V NO defendant will1 be
worse "boff undero thl amendeIrule than under-
the current version of i lulie '6, b ause the
current version of Rule 16 allows the
government to 'ceep secre 'the information 7
covered' by" the ?'mended rule fwiiether !or not it L
has a ' good fAithill reiason f' doing so.

Perhaps ~kllthem~ rit clapct of theK
amendment hs

1 thert Iemt that the
govetnmentt js requr I 'd t isclose the
statement of "itsllnse ef ore trial,i
unless titI fi les a stateme'iT didcating why it,
cannot do s&. Oril bits bfale, 'thF amendment
a, 'pears t kab $f t 't l with

the s I ichib only
re'quir th!K 't diclse its
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witnesses' statements at trial, after they
have testified. But in fact the amendment is
entirely consistent with the Jencks Act which
recognizes the value of discovery. It is
also consistent with other amendments to
other Federal Rules of Criminal Procedure,
approved by Congress, which extend the spirit
of the Jencks Act to defense discovery of
statements at some pretrial proceedings. See,
e.g., 26.2(g) and pretrial discovery of
expert witness testimony. In proposing the
amendment to Rule 16 the Committee was fully
cognizant of the respective roles of the
Judicial, Legislative, and Executive branches
in amending the rules of procedure and
believed it appropriate to offer this
important change in conformity with the Rules
Enabling Act. 28 U.S.C. §§ 2072 and 2075.

It should also be noted that the
amendment does not preclude either the
defendant or the government from seeking
protective or modifying orders from the court
under subdivision (d) of this rule.

Subdivision (b)(1)(D). The amendment,L. which provides for reciprocal discovery of
defense witness names, addresses, and

7 statements, is triggered by full compliance
L with a defense request made under subdivision

(a)(l)(F). If the government withholds any
information requested under that provision,

| it may not take advantage of the reciprocal
discovery provision. The amendment provides
no specific deadline for defense disclosure,
as long as it takes place before trial
starts.

L
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MINUTES
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

October 11 & 12, 1993L San Diego, California

The Advisory Committee on the Federal Rules of Criminal
Procedure met in San Diego, California on October 11 and 12,
1993. These minutes reflect the actions taken at that
meeting.

CALL TO ORDER

Judge Jensen, Chair of the Committee, called the
meeting to order at 9:00 a.m. on Monday, October 11, 1993 at
the Le Meridian Hotel in San Diego, California. The
following persons were present for all or a part of the
Committee's meeting.

L Hon. D. Lowell Jensen, Chair
Hon. B. Waugh Crigler
Hon. Sam A. Crow
Hon. W. Eugene Davis
Hon. Wm. Terrell Hodges
Hon. George M. Marovich
Prof. Stephen A. Saltzburg
Mr. John Doar,tEsq.
Mr. Tom Karas, Esq.
Ms. Rikki J. Klieman, Esq.

X Mr. Edward Marek, Esq.
Mr. Roger Pauley, Jr., designate of Mr. John C. Keeney,

l Acting Assistant Attorney General

Professor David A. Schlueter
Reporter

L Also present at the meeting were Judge Alicemarie H.
Stotler and Mr. Bill Wilson, chair and member respectively
of the Standing Committee on Rules of Practice and
Procedure; Mr. John Rabiej, Mr. Paul Zingg, and Ms. Anne
Rustin of the Administrative Office of the United States
Courts and Mr. James Eaglin from the Federal Judicial
Center. Judge Rodriguez was not able to attend the meeting.
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K
I. INTRODUCTION,AND COMMENTS

Judge Jensen, newly appointed chair of the Committee,
welcomed the attendees and recognized Judge Hodges for his

outstanding contributions as outgoingchair of the
Committee. Following abrief responseof gratitude from Li
Judge Hodges, Judge Jensen recognized the contributions of
Mr. Marek and Mr. Doar who were also leaving the Committee
after many years of service. The Committee also extended K
its congratulations-to-Mr. Wilson who had recentlyreceived
Senate confirmation as a federal district judge.

II. APPROVAL OF MINUTES OF COMMITTEE'S
APRIL 1993 MEETING

After noting a typographical error on page 14 of the
minutes, concerning the date of the Committee's October 1992
meeting, Judge Marovich moved that the minutes for the April

1993 meeting be approved., Mr. Karas seconded the motion
which carried by a unanimous vote.

III. REPORT OF SUBCOMMITTEE
ON COMMITTEE PROCEDURES

Judge Crow reported that his subcommittee, comprised of
Judge Jensen, Ms. Klieman, Mr. Marek, and Mr. Pauley, had

considered two issues raised at the Committee'sApril.1993
meeting: (1) Whether the Committee should permit interested
persons to appear and speak on proposed amendments and (2)
Whether any conditions should be imposed on reconsidering a

proposed rule change which has been rejected. He provided a

briefbackground of several problems which had arisen in
conjunction with proposed amendments. For example, 7

interested parties have from time to time requested

permission to address personally the Committee in an attempt
to persuade the members to adopt, or reject, a particular
proposal. The subcommittee recognized that although some F
proposals might not be susceptible to "oral testimony" from L
interested parties, the rule making process should be open
to public scrutiny. To address this issue, the subcommittee
offered three alternativeproposals: FJ

1. Recommendation: The Advisory
Committee should adopt the .

subcommittee's recommendation to require
all suggestions and proposals submitted
by interested persons to be in writing
and to limit oral testimony or L

statements to public hearings only and
not business meetings. This
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recommendation does not preclude
Committee members from asking questions
of proponents or opponents who are
attending the business meeting.

2. First Alternative Recommendation:
The Advisory Committee adopt the
subcommittee's first alternative
recommendation to require all
suggestions and proposals submitted by
interested persons be in writing and to
allow oral testimony at business
meetings in support of or in opposition
to written proposals upon advance[ written request and cause shown.

3. Second Alternative Recommendation:
The Advisory Committee adopt the
subcommittee's second alternative
recommendation to stay with the status
quo but monitor closely the current
practice of oral testimony at business
meetings and reconsider the above
recommendations when circumstances
further warrant it.

Judge Crow noted that some members of the subcommittee
had expressed the dissenting view that a flat prohibition on
any oral presentations would be viewed as contradictory to
the public policy of the keeping the Committee's work open
to the public. Those members, he noted, favored leaving to

LI the Chair the question of whether oral testimony should be
presented at a particular meeting.

Judge Crow thereafter moved that the Committee adopt
the subcommittee's recommendation. Judge Davis seconded the
motion.

In the discussion which followed, Judge Hodges noted
that there was growing pressure on proponents to appear andr argue their cause before the Committee. Noting the mixed

L. history of hearing from proponents, he observed that it is
often touchy and difficult to decide who should be permitted
to address the Committee. He believed that it was important
to give some guidance to the Chair and that he favored the
first recommendation. He stated that proponents can offer
written suggestions and that to permit oral testimony might
politicize the meetings.

- In response to a question from Judge Crigler, Judge
Stotler indicated that no other Committee has articulated
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any clear procedure for hearing testimony or oral
presentations at business meetings. And she could not
recall the issue ever arising in theStanding Committee. L

The Reporter informed the Committee that he often L
receives telephone inquiries from individuals and
organizations about the possibility of personally pleading
their cause for a particular amendment and that he refers 7
them to the Chair., Ms. Klieman noted that she had been
lobbied on atleast one proposaland feared that there could
be a bombardment of oral ,testimony,,,,, Mr. Wilson spoke in
favor of permitting 9ral, ,arguqments ion ,particular,'proposals
and Mr. Marek commentedqgenerally onithe question-9f whether K
the public is even awareoothe Committee's agenda. He was
informed that that information is available toithe public.'

Professor Saltzburg favored the first proposal which
permitted the option of questions from thelCommittee. Judge
Hodges provided a more detailed description of the need for
clear guidance on who should be permitted to appear before
the Committee and Judge Stotler added that the Standing
Committee would be considering internal rules of procedure
for conducting its busines's.,i,,She also suggested that it
would be beneficialto prepare an annual report indicating
what, if any, action had been taken'onivarious proposals. C
And it was essential, she added, that the public be aware of LJ
the agenda.

EThe Committee voted unanimously to approve the L
subcommittee's first recommendation. Mr. Rabiej indicated &
that he would coordinate the notice of the agendas and at
the suggestion of Mr._Pauley, it was decided that the
recommendation should be drafted as a bylaw of the Advisory L
Committee.

Thereafter, Mr. Pauley moved to forward the L
recommendation and action to the Standing Committee. Judge
Crigler seconded the motion which carried by a unanimous
vote.

Judge Crow presented the subcommittee's recommendation
regarding the possibility of reviving proposed amendments
which have been previously rejected by the Committee. He
noted that the problem had not been encountered enough to
make any judgment as to whether repeated proposals are _

purposeful or merely coincidental.- He also noted that the
subcommittee questioned whether it would be advisable to
place restrictions on repeated proposals. The subcommittee,
he stated, had decided to propose the following
recommendation:

The Advisory Committee adopt the subcommittee's
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recommendation that the reporter in preparing
copies and summaries of all written suggestions or
proposals identify those that are similar to ones
that have been rejected and, to the extent
practicable, provide a summary of the reasons for
the rejection appearing in the Committeets
minutes.

L Judge Crow moved that the recommendation be adopted.
Professor Saltzburg seconded the motion.

In the discussion that followed the-motion, Crigler
expressed concern about reconsideration of rejected
amendments and Mr. Marek raised the question of what would
constitute "rejection" of a particular proposal. Judge

L Marovich expressed the view that the Committee should keep
it simple, e.g., the Committee would normally not be
amenable to continued discussion about a proposal which had

L. been rejected. He also noted that the Committeelprocedures
should not be tuned too finely.

7t The Committee ultimately voted unanimously in support
L. of the motion. Professor Saltzburg moved that the

recommendation be forwarded to the Standing Committee and
7 Mr. Marek seconded the motion. The motion carried by a
L unanimous vote.

L IV. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION

A. Rules Approved by the Supreme Court
and Pending Before Congress

The Reporter indicated that amendments to the following
rules had been approved by the Supreme Court and had been

L forwarded to Congress:

Rule 12.1 (discovery of statements)
-Rule 16(a) (discovery of experts)
Rule 26.2 (production of statements)
Rule 26.3 (mistrial)
Rule 32(f) (production of statements)
Rule 32.1 (production of statements)
Rule 40 (commitment to-another district)
Rule 41 (search and seizure)

L Rule 46 (production of statements)
Rule 8, Rules Governing Section 2255 Proceedings
Technical Amendments (use of term "magistrate
judge")'throughout the Rules

Barring any action by Congress, these amendments will go
into effect on December 1, 1993.



October 1993 Minutes 6 [
Advisory Committee on Criminal Rules

B. Rules Approved by the Judicial Conference [7
and Being Forwarded to the Supreme Court

The Reporter informed the Committee that amendments to
Rules 16(a) (1)'(A) (statements,,or organizational defendants), LJ
29(b)(delayed ruling on judgment of acquittal),, 32(sentence
and judgment), and 40(d)(conditional release of probationer)
were approved by the pStanding Committee at its June 1993 L
meeting and that theJudicial Conference had also approved
the amendments. They will be transmitted to the Supreme
Court in the near future., , ,

C. Rules, Approved by the Standing Committee
, odor Public ,,Comment

The Reporter also informed the Committee that the
Standing Committee in Junhe1993 approved for publication and [
comment amendments to the following ,rules: Rule 5 (exemption
for persons arrested for lunlawful flight to avoid
prosecution), Rule 10,,(in absentia ,arraignments), Rule 43
(in absentia pretrialisnessions;inlabsentia sentencing); and
Rule 53 (camerasi in the cdouitgroom). The,,deadline for public
comments is April 15, 1994'.

The Reporter indicated that the Litigation Section of
the American Bar Association had requested extra time to
comment on lthe proposed amendments, in particular Rule 53.
Following a brief discussion during which it was noted that
the deadline of April 15 would provide the opportunity to
review any public comments at the Committee's Spring
meeting. No action was taken on the letter.

D. Other Criminal Procedure Rules Under
Consideration by the Committee

1. Rule 6, Secrecy Provisionsof Rule re Reporting K
Requirements.

The Reporter informed the Committee that Mr. David Cook
of the Administrative Office had'raised the issue of whether
Rule 6 would be violated if all indictments, sealed and
unsealed, were reported to the Administrative Office. Mr..
Rabiej provided some background information on the request.
Both Mr. Marek andMr. Pauley expressed concern over the
possible release of any information concerning sealed
indictments. Mr. Pauley noted that reporting sealed
indictments could be especially problematic where the public
was aware that a grand jury was meeting on a big case.
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Judge Crow questioned whether the Committee should even
L be considering the issue. His concern was echoed by Judge

Jensen who noted that the Committee should not render
advisory opinions on rule interpretations. Judge Marovich
moved that the Committee decline to act on the issue and Mr.
Doar seconded the motion, which carried by a unanimous vote.

2. Rule 16, Disclosure of Witness Names.

Judge Jensen provided a brief overview of a proposal
before the Committee to amend Rule 16 to require the
government to disclose the identity and statements of its
witnesses before trial,. He noted that the proposal, which
had been presented by Professor Saltzburg and Mr. Wilson at

L the April 1993 meeting, had been deferred at the request of
Attorney General Janet Reno who had requested time to study
the issue. On August 4, 1993, Attorney General Reno wrote

L to then chair, Judge Hodges, indicating her opposition to
any effort to amend Rule 16 to require such disclosure. In
support of her position she attacheda detailed memo

L prepared by Mr. Pauley,;that memo critiqued a draft
amendment prepared by'2Profhes'sor Saltlzburg and Mr. Wilson.
Judge Jensen noted that the Reporter'had prepared an
alternate draft. '

Mr. Wilson offered brief comments on each of the two
drafts and observed that the Department of Justice will

L apparently not change its views on discovery.

Addressing the draft that he had prepared,, Professor
Saltzburg noted that the Committee had spent a long time on
this issue and that the proposed amendment was an important
one. After summarizing the thrust of his draft, Professorr Saltzburg noted the long-standing opposition by the
Department of Justice and that they were candid enough to
reject any suggested changes. He observed, however, that
there is nolreal dispute that discovery encourages efficient
trials. ThelDepartment recognizes that point, he noted,
because it had itself successfully'proposed amendments to
rules which benefit the prosecution. Professor Saltzburg
also observed that the system is more complicated and that
this amendment would be a first important step toward making
criminal trials mote effective. He noted that the draft
presented a balance between protecting witnesses and the

L defendant's rigit 1o prepare for trial.

Professor Saltzburg moved that the Committee approve
L the substance of his draft which would require the

government to disclose to thedefense seven days before
trial the'names and statements pf its witnesses. Excluded
from his motion was any reference to disclosure of co-
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conspirator statements. Mr. Karas seconded the motion.

In the lengthy discussion which followed Mr. Pauley
providedan in-depth analysis of why the motion should be
defeated. ,Hetagreed that the'Departmenthas agreed to a
number of, amendments in the past but that it felt verys 6P

uncomfortable with the proposed amendment. This amendment,
he said, was unacceptable toethe Department and indicated C
that it would exert all, of,,,its energyi;>at every stage of the
rule making process to defeat the amendment. He added that
the amendment ,potentially infringes on,, the Rules Enabling
Act because Congress has ,ialready spoken on the, issue in the
Jencks Act. TheCommittee, he stated, should therefore
defer to Congressand avoid the, appearance of anj ~end run.
If the proponents,,have enough political clout', they should
seek an-amendmentthroughW 1Congressional ,,action. Mr. Pauley
also tQok exception to any suggestion that trials are
currently unfair. The Department also wants fair and
efficient triats but that, lthelt#! current state of affairs does 17
not present any, problems worthyL of an amendment. t He
indicated the felar ,,that th "Ie' ndme t wopidd, dampen the,
willingnessi oi, witnesses to ome forwardand testify. In
that regard he observed, ~l[that $6.ie lamendment wouldaneedlessly
invade the pr4.vacy',interesi sljoft,,*he titesses. Finally, he
noted a number o'f technical problems with the draft, which 7
he had explained in more detail in the memo accompanying
AttorneyGeneral Reno's,,letter.

The Reporter briefly introduced an alternative,,draft 1
noting that the draft contained no reference to production
of the government witness statementsand no specific
procedure for government counselldeclining to disclose the
evidence. ,e noted that his draft provided that counsel
could use Rule 16(d) to obta inpro6tective orders. That
draft did not include any procedurpfor post-trial review of
a decision to nojt disclose the witnesses. ,

Mr. Pauley responded bynotingithat the Department was
even more opposed to the Reporter's drafttand that it was
definitely not a! compromise.,l , I

Judge Marovich-expressed lconcern about the tone of the
Department of Justice's memoland that theCommittee would
probably lose the battle in-iCongress. In very strong
language, he expressed concern about suggestionsthat the
judiciary would not be able to fairly determine whether a
witness' name should be disclosed. He noted that eventually
the government would have toodisclose itls witnessesand that
if the Departmen't has good--,faith reasons for not disclosing
the witnesses before trial, t ey should be able to -request
an exception to<ilthe general rule of disclosure. Judge
Marovich added tha~t he is familiar with state discovery
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practices and that there is no real danger to government
witnesses. He also observed that early disclosure does have
a positive impact on trials.

Mr. Marek expressed the view that the Saltzburg/Wilson
proposal was a compromise. The key, he said, would be that
the Committee Note provide guidance on what constitutes
"good faith" on the part of the prosecutor in not disclosing
a name. He also noted that the Reporter's draft was less
satisfactory because it did not make provision for
disclosure of witness statements. He noted that the proper
avenue for amending Rule l$6 is throughthe Rules Enabling
Act, and,not going directly ~to Cong'ess Reading from
pertinent provisions in the Committee Note accompanying a
similar amendment forwarded to Congress in 1974, Mr. Marek
noted the importance of pretrial discovery. He also
reminded the Committee that the Department of Justice had
sought amendments broadening government discovery inRules
12.1 and 12.3.
L.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.

Mr. Pauley responded briefly by observing that judges
do have concerns about witness safety and can decide whether
a sufficient showing has been made by the prosecutor.

Addressing the issue of witness safety, Judge Davis
commented that the issue cannot be ignored and that it is
not always'easy for the prosecution to articulate good
cause. But the increase in the case load means that
discovery will become more important. He expressed approval
of the Reporter's draft amendment and the possibility of a
reciprocity provision for the government. Finally, he
suggested that the prosecutor's reasons for not disclosing a
witness should be unreviewable.

Ms. Klieman noted that shehas represented both the
government and the defense and that she is not necessarily
biased infavor of defendants. She stated thatthe danger
factor is real, not only to the witness butalso to the
family. But the government has options available for
protecting witnesses. Ms. Klieman expressed agreement with
Judge Marovich's views on discovery in state practice and
added that it would be false toassume that there are more
dangers to persons in the federal system. The danger is no
different and the Saltzburg/Wilson proposal ,accounts for
that. She noted that the participants should'count on good
faith of the prosecutor. Drawing on the fact that she has
worked on both sides, she could not think of a case where
discovery did not promote efficiency. She, also indicated
that the Reporter's draft fell short of the needed reform.
The defendant needs the witness' statements before trial.
Finally, she indicated support for inclusion of a
reciprocity provision.
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Li

Mr. Wilson recounted a case in which a client was F
innocent and there was clearly no danger to the government
witnesses. He noted that the issue of potential danger to
witnesses is a very'small part 'of the federal criminal
system. LJ

Mr. Doar noted his general reluctance to change the,
rule and that he did not agree with Judge Marovich's view FE
that judges'are better able to decide whether a witness is
in danger. He also indiicatedldisagreement with Mr. Wilson's
point that the issued of witness'isafety is not, important.
Finally, he questioned t'he ne6ed for a provision for post-
trial review of the prosecutor 'sreasons for not disclosing
a witness' name.

Professor Saltzburg responded that it would probably
not be necessary to include such a provision and that his
proposal was intended to include checks and balances on both-
sides. He added that the proposal should include a
provision which recognizes1"the possible'danger to third
persons. ' I F

Judge Crow disagreed with the view that the attorneys
should not be trusted. He agreed that the amendment should K
require disclosure of names l[and addresses but was not sure
that it should extend tobdisclbsure of statements. He also
expressed approval of a reciprocity provision and favored
deletion of a post-trial review procedure.

Judge Crigler indicated that he had mixed views on the
Saltzburg/Wilson proposal.' He' Idid not believe that the
Reporter's draft went far enough'|but was concerned about EJ
possible post-trial litigation concerning the prosecutor's
decision not to disclose a'witness' name. While he agreed
with Judge -C'row'sviewsi'abouttrusting'counsel to do the
right thing, he was concerned aboutstfarting a debate with
Congress on criminal discovery. I' '. "

Judge Marovich stated that there will'be no '
confrontation with Congress unles the Department of Justice
wants it. He agreed with those' who are opposed to including'
a post-trial review provision. The real deterrent to abuse L
of the option-of not disclosing a witness is the fact that
prosecutors want to maintain credibility. 7

Professor Saltzburg withdrew his earlier motion and
made a substitute motion, with the consent of Mr. Wilson,
that the Committee approve ini prilnciple an"amendment which
would require the prosecutor to disclose' a witness" name,
address, and statement but would not i nclude a provision for
post-trial review of the prosecutor's decision not to

fl
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disclose. He suggested that the Committee wait on the issue
of reciprocity.

Mr. Pauley expressed concern for the timing
requirements, noting that in capital cases the prosecution
need not disclose a witness' name until three days before
trial.

The Committee voted 8 to 2 in favor of Professor
Saltzburg's motion.

Following a brief adjournment, Professor Saltzburg
presented a draft amendment to the, Committee which covered
the key points raised in the earlier discussion. Mr. Pauley
again urged the Committee to shorten the time for disclosure
to three days before trial. Following additional drafting
and style suggestions, the Committee voted 9 to 1 to approve
the draft amendment and forward it to the Standing Committee
for approval and publication.

In later discussion concerning issues to be included in
the accompanying Committee Note, it was suggested that the
Committee Note make clear that nothing in the amendment is
intended to change the protective order provision in Rule
16(d). Mr Pauley also suggested that the Note include a
reference to the fact that witnesses often testify at the
risk of not only physical injury but also at the risk of
economic reprisal.

3. Rule 16, Disclosure to Defense of Information
Relevant to Sentencing.

The Reporter informed the Committee that pending
amendments to the Commentary for § 6B1.2 (Policy Statement
on Standards for the Acceptance of Plea Agreements)
recommend that before the defendant enters a guilty plea,
the government should first disclose sentencing information
which is relevant to the guidelines. He indicated that
although the Sentencing Commission did not intend to confer
any substantive rights on the defendant through the changed
policy statement, the change is apparently intended to
encourage plea negotiations that realistically reflect
probable outcomes. Mr. Pauley urged the Committee to reject
any proposed amendments to the Rules concerning disclosure
of sentencing evidence. He noted that the issue had been
raised three years earlier and that the Department of
Justice had also opposed it then. The Department was
concerned that enormous amounts of litigation would be
generated through a requirement to disclose sentencing
evidence., Noting that the defense receives such information
under current practice, healso expressed concern that the
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LJ
plea bargaining system would break down.

The Committee took no action on the issue.

4. Rule 16, Proposal to Require Goverment to K
Identify Materials Relevant to Defendant.

7
Mr. Marek recommended that the Committee consider Judge

Donald E. O'Brien's proposal to amend Rule 16. The gist of
the proposal is that Rule 16 be amended to require the
government to'provide an index, guideor some other device
to assist defense counsel in sorting through and identifying
documents or jinforemation relevant to the case He noted
that Judge O'Brieen is a membe'r of the Judicial Conference's
budget committee and that he is very concerned about costs A
associated with pretrial discovery.-

, ! . ' 4 ' F H ' ~6u'i ,L 8(
Judge Hodges provided background information on a l

proposal by Judge Donald E. O'Brien first presented to the
Committee-at its Fall 1992 meeting ,in Seattle. Thieproposal
was inspired, at 'least-in part, by accounts of young court-
appointed law~yers'being presented with a room full of
documents. "From a cost-efficiiency standpoint',,!Judge O'Brien
believed that the time, and expense of going through massive 7
documents' onlyto 'find little or no'relevant evidence was
not justifiable. At the Committee's Fall i992 imeeting,'Mr.
Doar moved to adopt the proposal. But it failed for lack of 7
a second.

Judge O'Brien, and several others supporting his
proposal (Professor Ehrhardt, Judge William Young, and
Magistrate Judge John Jarvey) made an oral Presentation atL
the Committee's Spring 1993 meeting in Washington, D.C.
urging the Committee to reconsider its position. Although
no action was taken on the renewed proposal, Judge Hodges
indicated to Judge O'Brien that the matter would be added to
the Committee's Fall 1993 meeting agenda. In the meantime,
Attorney General Reno had addressed the proposal in her
letter on Rule 16 (which the Committee discussed in
conjunction'with 'proposed amendments re disclosure of
government witnesses). '

Judge Crigler indicated that any work product
objections 'that the government might have would be waived
when defense counsel was shown the government storage area,
and that under the civil rules there is no specific
authority to require production of any sort of a "roadmap"
for locating the pertinent documents.

In an extensive discussion of the issue, Mr. Pauley
opposed the proposal. 'He noted that there was ambiguity in

L
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the proposal and that the Attorney General had provided the
Committee with a number of compelling reasons why the
proposal was inappropriate and that the defense should not
count on an organizational index. Mr. Doar indicated that
presenting a chronological list of pertinent documents would

L. be helpful.

Judge Jensen indicated that the matter would be
deferred until the Committee's Spring 1994 meeting and
appointed a subcommittee (Ms. Klieman, Chair,,Judge Davis,
Judge Marovich, and Mr. Pauley) to study the proposal more
fully.

5. Rule 40, Treating FAX Copies as Certified.

The Committee considered a proposal filed by Magistrate
Judge Wade Hampton that the rules be amended to provide that
faxed certified documents of indictments, arrest warrants,

iL, or other instruments be considered as "certified."
Following a brief discussion of the proposal, Judge Crigler
noted that the proposal seemed to be adequately covered in
the rules and moved that the Committee reject the proposal.
Mr. Marek seconded the motion which carried by a unanimous
vote.

,L

6. Rule 41, Proposed Deletion of Requirement that
Warrant be Issued by Authority Within District.,

The Committee considered a proposal filed by Mr. J.C.
Whitaker, a federal law enforcement employee, who
recommended that Rule 41 be amended to delete the
territorial limitations. He noted in his letter that such
limitations create hardships for law enforcement officers
who must now obtain a search warrant from an authority in
district-where the property is located, or will be located.
The Reporter informed the Committee that the territorial
limitation issue had been considered by the,Committee when
it amended Rule 41 several years ago to cover property
moving into, or out of, a district.

The proposal failed for lack of a motion.

L 7. Rules Governing Section 2254 Cases; Proposed
Legislation Affecting Rules.

Mr. Rabiej informed the Committee that Congress was
L considering amendments to Sections 2242 and 2254 and that

depending on the final draft, there could be direct impact
on the Rules Governing Section 2254 cases. He added that he
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would keep the Committee apprised of any further 7
developments.

E. Rules and Projects Pending Before Standing'
Committee and Judicial Conference EJ

1. Rule 57, Materials Regarding Local Rules. 7

The Reporter apprised the Committee that the Reporter
for the Standing C6mmittee,!Dean Coquillette, was 7
coordinating the drafting and publication of an amendment to
Rule 57 which addresses the uniform numbering of local rules
and guidance on imposing sanctions for failure to follow a
local internal operating procedure or ̀ standing order. He
indicated that the drafting was complete and that the rule L
would be published for public commeht in the near future.
The deadline for those comments will be April 15!, 1994 C

2. Rule 59, Proposed Amendments Concerning Technical
Amendments by' ,Judicial Conference.

The Reporter also informed the Committee that the
Standing Committee had approved amendments to Rule 59, and 7
its counterparts in the other rules, and that they would be
published for public comment in the near future. The
amendment would permit the Judicial Conference to make
technical changes to the ruie$ without the need for 7.
Congressional action. The deadline for comments on this
amendment is Aprii 15, 19194.' a'

L.
3. Report on Proposal to Implement

Facsim~ile Guidelines.

Judge Jensen informed the Committee that the Judicial
Conference was in the process of compiling guidelines on'
facsimile filings. He indicated that Judge Stotler,
incoming chair of the Standing Committee,'had requested each
of the Advisory Committees to apprise her of whether it"
would be feasible for the each Committee to approve for
publication for public comment (1) the filing guidelines, as L
revised by the Appellate Rules Advisory Committee, and (2)
any necessary amendments to the procedure rules. Judge
Stotler provided additional background information on the V
guidelines. The Reporter indicated that amending the
criminal rules themselves was not-as critical because
Criminal Rule of Procedure 49(d) simply incorporates by L
reference any such guidelines in the Civil Rules of
Procedure. Following additional discussion; the Committee'
authorized Judge Jensen to apprise'the Standing Committee of L
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the sense of the Committee's observations, i.e., the
recommendation that the guidelines include authorization to
restrict the hours during which facsimile transmissions
might be received by the court.

L- Judge Crigler indicated that he would be opposed to any
facsimile guidelines which did not include some reference to
filing during business hours. Following further brief
discussion, the Committee was in general agreement that no
further action on the guidelines was warranted at this time.

V. REPORT ON EVIDENCE ADVISORY COMMITTEE

Professor Saltzburg, who serves on the Evidence
Advisory Committee as a liaison with the Committee, reported
that the Evidence Committee had met for three days and
discussed a wide range of possible topics for amendments.
He noted that the Committee had agreed that no amendments
would be suggested unless there was a real problem with the
current evidence rule and the amendment would clearly
improve the rule. He indicated that the Committee would be
considering Rule 404(b) vis a vis Rule 104, i.e., whether
the judge should decide finally if there was sufficient
evidence showing an extrinsic act.

L.
L He noted that the Committee would also consider Rule

410 regarding the practice of a defendant waiving the right,
as part of plea bargaining, to object to use of those
statements for impeachment purposes. A recent Ninth Circuit
decision in United States v. Mezzanatto indicated that the
defendant may not waive Rule 410. The Evidence Committee
had requested the views of the Committee on whether any
amendments would be appropriate to Rule 410 and or Rule of7 Criminal Procedure 11, which contains similar language.

Professor Saltzburg also reported that the Evidence
Committee would be considering possible amendments to Rule
614 which would permit questioning by jurors and a possible
amendment to Rule 1101(d) concerning possible application of
the evidence rules at sentencing.

Following brief discussion about the Committee's role
in addressing potential evidence issues impacting on the
criminal rules. Professor Saltzburg moved that Rule 410 and
Rule 11 be tabled until the next meeting. Judge Davis
seconded the motion which carried by a unanimous vote.

Professor Saltzburg and Judge Jensen expressed the view
that they believed it inappropriate to amend any criminal
procedure rule to provide for juror questioning. Professor
Saltzburg thereafter moved that the issue be tabled until
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the Spring 1994 meeting. Judge Crigler seconded the motion
which carried by a unanimous vote.

Mr Wilson indicated that he believed that some
provisionshould be made for entertaining objections to
juror-questions outofthe presence, of the jury. Forexample, an amendment might be made to Rule 26 which,
addresses the taking of testimony.,

VI. DESIGNATION OF TIME AND PLACE OF NEXT MEETING 7
Judge Jensen announced that the next meeting of the

Committee would be held in Washington D.C. on April 18 &
19, 1994 at the Thurgood Marshall Federal Judiciary
Building.,

The meeting adjourned on Tuesday, October 12, 1993.

L
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AGENDA TEM - 12
Tucson, Arizona
January 12-15, 1994

Report to Standing Rules Committee
of Advisory Committee on Civil Rules

r
L December 1, 1993

The minutes of our October meeting are attached. The minutes

were prepared by Dean Cooper and reviewed by me. They supply much

of the detail behind this report.

7 Action Items

(1) Facsimile filing and service occupy an uncertain ground.

(See minutes pp. 2-5). We understand that the Standing Committee

is working on Judicial Conference standards on filing, in

L cooperation with the reporters for the several Advisory Committees.

Our minutes reflect strong feelings about some points. If

facsimile filing standards are on the Standing Committee agenda in

7 January, we ask that our views be considered. We agreed that if

the Appellate Rules Advisory Committee publishes for comment a rule

authorizing service by facsimile transmission, the notice and

request for comment can include an observation that similar changes

may be made in other national rules. We did not face the question

whether publication of a draft appellate rule and comment would be

sufficient to support adoption of a civil rule without a separate

period for public comment.

(2) The Court Administration and Case Management Committee

L recommended in September that the Judicial Conference approve the

7 concept embodied in pending offer-of-judgment legislation. The

L recommendation included consideration by the Standing Committee of

the choice between recommending legislation and recommending action

L



through the Rules Enabling Act process. This committee is studying

possible amendments of Civil Rule 68, which provides for offers of

judgment. We believe that it is premature to endorse legislative

action. The Court Administration Committee sought endorsement of [
the legislation. We replied that the Civil rules Committee had not -

decided whether the topic should be approached by legislation or K
rule. The Court Administration Committee reframed its

recommendation to endorse the concept, recognizing the need for the

Rules Committee to consider the rulemaking question. L
(3) Section 6 of the Civil Justice Report Act of 1993, S. -

585, 103d Cong., 1st Sess., would limit the use of expert witnesses

in civil actions by requiring a showing of good cause for use by

any party of more than one witness on the same issue. This

question should be addressed through the Rules Enabling Act L
process, not by legislation.

F
Information Items 7

Matters that remain on the agenda for further action:

(1) Rule 23. (See minutes at pp. 11-14). There have been

some style refinements in the version presented to the Standing

Committee in June 1993. This Committee concluded that Rule 23

should be considered further at its April 1994 meeting to give

several new members full opportunity to review the proposal. The J

proposed changes are important, complex, and likely to prove L
controversial.

2 P
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(2) Rule 53. (See minutes at pp. 15-19). Rule 53 was

drafted with an eye to trial uses of special masters. We have

begun to study the use of special masters for pretrial purposes,

and perhaps for decree-enforcement purposes as well. There is a

strong sense that Rule 53 does not support many uses now being made

of special masters. Specific draft proposals will be considered at

the April 1994 meeting.

(3) Rule 68. (See minutes at pp. 20-25). Rule 68 has been

before the Committee at recent meetings. Dean Cooper has prepared

a thoughtful paper treating the subject at a recent symposium on

Civil Rules at N.Y.U. We received many helpful observations from

trial lawyers, judges, and academics. Further action has been

postponed pending completion of a study of settlement experience by

the Federal Judicial Center. The information gained by this study

may be useful in determining whether action should be taken on Rule

68. The current proposal would provide limited attorney fee

remedies for rejection of an offer that is better than the

judgment. It raises many questions beyond the prediction whether

it is possible to stimulate earlier settlements. Once the study is

completed, the Committee will again consider this proposal, the

possibility of adopting alternative incentives to bolster Rule 68,

the possibility of doing nothing, and the possibility of

recommending that Rule 68 be abrogated.

(4) Sealing orders. (See minutes at pp. 28, 29). The

Committee reviewed a proposal that orders sealing court records be

limited to a period of 25 years unless cause can be shown for a

3



r,
longer period. Although the Committee decided not to take action V
on this proposal, it also decided that it should continue to study

the use of orders that seal court papers. Present practices seem

to vary widely. The Civil Rules now address the topic only with- F

respect to discovery protective orders. The Standing Committee

offered changes to Rule 26(c) for public comment on October 15, L
1993. The topic is vast, and it may prove difficult to separate

orders that seal papers from orders that limit access to trial.

This project will be long-term and may conclude without

recommending new rules.

(5) CJRA and the Federal Rules. We are examining the tension L

between plans filed under CJRA and the Federal Rules as part of a

larger concern over the difficulty of accommodating national and L

local rulemaking in our federal system. [

Matters that have been dropped for the time being: Amendment U
of Rule 4(m) to shorten the 120-day period allowed for service of

summons and complaint was discussed. It was concluded that the L
period allowed should be at least 90 days, and that any possible C

gain from such a tinkering change would not repay the effort of

determining whether the change might be desirable.

Matters that remain on the agenda for possible further action: L
(1) Particularized pleading rules. (See minutes at pp. 6-9).

We considered the decision in Leatherman v. Tarrant Cty. Narcotics

Intell. & Coord. Unit, 113 S.Ct. 1160 (1993), and concluded that it '

4 g



would be premature to suggest new rules requiring more

particularized pleading. One reason for deferring action was a

desire to see the effects of new Civil Rule 11 and the interactive

effects of Rule 26(f) meetings and Rule 26(a)(1) disclosure with

their possible incentives for more particularized pleading.

12) Style. (See minutes at pp. 31-34). The Committee

continued to work on the Style Subcommittee draft of restyled

rules. Much important work has been done. Collective examination

of these successive drafts absorbs much time. The Committee will

meet again in February for three days to work on the draft. The

goal is to improve the style of the rules without making any

substantive changes in meaning apart from those required to resolve

ambiguities. Our work today makes plain that this is a difficult

task requiring multiple reviews by different persons. Once a

completely reviewed draft is available, the Committee will form

recommendations as to the best use to be made of the draft. Our

present plans include a limited and informal distribution for

comment of the draft after the February meeting, or thereafter when

practicable.

Patrick E. Higginbotham
Chair, Advisory Committee on Civil Rules
December 1, 1993
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MINUTES

ADVISORY COXMITTEE ON CIVIL RULES

October 21, 22. 23. 1993

The Advisory Committee on Civil Rules met on October 21, 22,
and 23, 1993, at the Park Hyatt Hotel, San Francisco. The meeting
was attended by Judge Patrick E. Higginbotham, Chair, and Committee
Members Judge Wayne D. Brazil; Judge David S. Doty; Carol J. Hansen
Fines, Esq.: Francis H. Fox, Esq.; Assistant Attorney General Frank
W. Hunger; Mark 0. Kasanin, Esquire; Judge Paul V. Niemeyer; Judge
Anthony J. Scirica; and Phillip A. Wittmann, Esq. Judge Sam C.Pointer attended as outgoing chair. Judge Alicemarie H. Stotler
and Judge Robert E. Keeton attended as chair and outgoing-chair of,
the Standing Committee. Also present wereBryan A. Garner, Esq.,consultant to the Standing Committee; Peter McCabe, John K. Rabiej,
Mark Shapiro, and Judy Kriv'it of the Administrative Office; William
Eldridge and John Shapard of the Federal Judicial Center; and
Edward H. Cooper, Reporter. Observers included Robert Campbell,
Esq., and Alfred W. Cortesese, Jr., Esq.

Judge Higginbotham led the committee il, expressions to' JudgePointer of thanks 'and appreciation for his devoted and enormously
productive service as chair.

The minutes of the May, 1993 meeting were approved.

Discussion of legislative consideration of the pending CivilRules amendments 'led to-discussion of Civil Justice Reform Act
plans. It will not be long'-'two years - before a massive effort
will be needed to evaluate experience under local plans. The
lessons learned from this experience may make it possible toincorporate successful experiments in national rules, restoring a
greater level of uniformity in procedure across the district
courts. It was noted that at the most recent count, 48'CJRA plans
had been filed; 26 of them included disclosuere provisions cast in
a variety of forms. Early experience seems to be favorable,
although in the Northern District of California there is somedissatisfaction with the' suspension of discovery until the Rule
26(f) conference.

Facsimile Filing

Under the current form of Civil Rule 5(e) , papers may be filed
by facsimile transmission "if permitted by rules of the district
court, provided that the rules are authorized by and consistent
with standards established by the Judicial Conference of the United
States." The amended version of Rule 5(e), now pending in Congress
and slated to become effective on December 1, 1993, embraces
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electronic filing as well: "A court may, by local rule, permit
papers to be filed by facsimile or other electronic means if such
means are, authorized by and ,consistent with standards established V
by the Judicial 'Conference of the United States." The amended
version adopts the language of Appellate Rule 25(a), which
authorizes lo~cal court of appeals rules for facsimile or electronic
filing.' I ,

In September, i993, the Judicial Conference deferred action on
a recommendation of the Committee on Court Administration and' Case LJ
Management that !4,1co rts be authorized to adopt ,local rules
permitting facsirile fil'ing on "a rutine basis. Detailed
Guidelines for Fil 'by Facsimile were included with the L
recommendation. erTheen e a udio.ial1 I Conference, rifetrred the
reco menat ion toh thGel, ines no Rulesr of Practice and Procdure,
i n c d oor'din.a tion'with Itho Co6mmittees ion~ Automdation and Technology
a u dmini stk tron and ise M4anagement fora r£eeor tohe

The App'e ellat e iRule0s AdsoyCommittee mej immediately' Afe
te J&dcil Conerence a't n E pre'd -to0 t h is9 Comm1"i tte e,, the

Appellate, Rules Commi ithee recouended that therJudialance bet nce
adopt,,' aI signn'f~ 114lyaJl ~ ia~dvro f, the iiGuildeline~s

rules, Ipl a Lit~t

recby th_ ommitte pAd}ii taion and Case,
Manaigement T uid 'lins no longr wouldf refer to filing,"1 but
in~st"ad wol gvrn "asml transmiSsion. The, Gui~e~lnes
would' esalskthia~ r ikeet's adstfi,!3.inq fees. T h e
provision ont or Fina 1 gnatures,
transmissionr I coe FkF1e wtdb eletndH from tjhe-
Guide in~tsand i rba[diaKo~ oplrl. hsJhIg a
rec~o mnded on~ ~awes hul ptb
requIird "t'o' resdrt i6~u~i rn~Gud1ie o lesr

Extensive'~11 dscusin was de d to tiprper balaiice, be~tween
natiopal ii kd$ptod It u Enablih 'Act proe' and local

rufep, ~~s viewed , ~hrough h pial ~ role obf Civil~ Rul F5) Fnd
Appellate Rule 25,(a). Ths us ons'pa~tA~liel the ge9 rldbt
over the role of uniform n~~c~lrules and local ues u wih
the specific adif fere'nice ee th, pr1in f ues Oe and
25(a),. I, is cla htih ofrec ie nti hed to

bypass E abAIN' hA'potig *F Fto

rep~la'ce1 o~ mod FF natknaj ~ AJer~~ prxmtiont,L
Judaicial Ionfe Pr~~~i~~ ~d~~ u. ~tl~ te t to

tell. dawy~r hoi ()' s~FFh~vrhve

been lad ptep hog~ hF ih~~tpo r.Qvlil ~5e)
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at least, was meant to achieve a special balance between local
autonomy and national uniformity. The provision for local rules
permitting filing by facsimile transmission was adopted because of
the perception that there are significant variations in local
conditions. Some courts have the equipment and staff necessary to
handle facsimile filing. Some courts do not. Rather than attempt
to forcea choice on all courts, requiring that all or none permitL -facsimile filing, the question was left to local option. At the
same time, the provision for standards established by the Judicial
Conference was adopted to serve several purposes. The Conference
can, at the outset, determine the appropriate time for permitting
local adoption of routine facsimile filing practices. Present
Conference standards limit facsimile filing to compelling
circumstances or to local practices established before May 1, 1991.,
The Conference can authorize wider adoption of routine facsimile
filing. Second, the Conference can adopt standards that ensure
that local rules will not degenerate into a variety of conflicting
requirements that could , prove particularly troubling ito
practitioners who resort to facsimile transmission from distant
z places. Third, the Conference procedure, aided by various
committees and advised by the Administrative Office staff, can
respond to rapid changes of technology in ways far beiterthan the
formalized Enablling ,Act process. As an immediatelyrelevantL example, it may- prove wise to authorize routine facsimile filing
even though the time, has not yet' come to authorize routine filing
by other electronic means.

The sense, of the Committee was that the background of Civil
Rule 5(e) and Appellate Rule 25(a) is important in determining the
appropriate approach to facsimile filing. Local rules, authorized
Lby 28 U.S.C. § 2071, can govern local practice 'but must be-
consistent with rules prescribed under § I2072. Local lrules
regulating fac'similetransmi~ssion andifiling are consistentrwith
Rules 5(e) ,land 25(a), - rules adopted under § 2072 - only if
"authorized by and, consistent with standards established by the
Judicial Conference of the United States." To the extent that
national uniformity is idesirable, JudicialConference Standards can
incorporate mandatory provisions to be included in any loc rule
authorizedbly the standards. These strictures in the' iStaards
would not be an exercise of rulemaking' power.,', Instead, the
Standards would fulfill the purpose of Rules 5(e), and ,P25(a) that
local:'rules not Jeadllto substantial disuniformity, l

The Co Xmittee believes that in fact national uniformity, is
very implrtant. The attempt to limitJudicial, Conference standards
to bare te hnical provisions is unwise. Instead,, the standards
should establish unifoirm terms to be incorporatedjin local rules.
Provisions governing signatures, transmission records, Cover
sheetsjjand ptrime of filing are obvious examples., t 'l -
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The'Committee was strongly of the view that whatever action t
the Judicial Conference takes, the product should be captioned as
"Standards," the term used in Civil Rule 5(e) and Appellate Rule ,s7
25(a), not "Guidelines." ''J

The Committee also agreed unanimously that at least the first
sentence of p'roposed Guideline I(3) should remain in the Standards.
This sentence states Ithat papers may not 'be sent 'by facsimile
transmission for filing unless authorized by local rule or by order
in a particulartcase. If the Committee's approach is adopted, this
sentence should state explicitly that the local rule must be
conrsistent with the terms iset out in the Standards. The'Committee
did not have any view on the secondsi,pentehnce of the proposal, which r
wuld prohib'itfacsimile trans ission of bankruptcy ''petitions`andl
schedule.t,

,1.The LCommitte6e6 dinscussed'bri'efly the'[quedstion whether the time
hat ;omeifor toutinefacsimile filing. Possible problems were
noted, and 1ffgoodI experieP'nces -were recounted'. No Committee'
recommendaition i~zwas, made.

,1[, 'The i9ommi~tit~etq did [not have' timei, nor adequate advance
preparation, to jljlh rkL on !th&e details' of the proposed ''Standards 'or'
the ModelR>Lo al Rulben25 being -drafted' i by the App$late 'Rules L
Advisory Committee'4.^ Ol0nly twoqcuestions were discussed,.

Signature requirements were discussed briefly. The Committee K
was confident. that so long as 'a Judicial iConference Standard
authorizes ifiling by facsimile transmission, the facsimile image of
a signature satisfies the 'signature requirements 'bf the Civil
Rules. Rule 5(e) is adequate authority.,'The local rlle'provisions
of the 'Standards should "estate that the facsimile, sighature
satisfies a signature requirement. (The Committee did not directly
address'the question whether the local rule should provide that an
original copy be maintained until the liltigatilon condludes.)

Time-pf-f il~ing questions also were discussed brliefly. Two V
problems Iere 'noted. Onel is that transmission, particularlyr of
lengthy d cuments, may takesome time.roIeIt may be desirable to
establ~ish the time of f~iling byy soime precise event suc has the time
of receivi g the first ima'ge, the time of receivingA the complete V
document, or some -mid-pointwaveralgel. The'other is the problem of
transmissions reiceived outside regular business hours of the
clerk'$ ' ffce.r' Suppo6i't was expressed for the view that
transi ssions, .received outside regular" business ho u kshould be
treated + ,as. fled lat the time B'livthhclerk'si office next ens. Some
tenip asroned. how yer,,,q~i,3th the degijr-e 'to ~a'dj s~rcies to

ten t n 4>g =ea w ;g , .itis~l strelatively V
easy io treat papprs as filled' iat th'e time a rfacsimiletrans mission
ils received, per~haps tjhat adjustmeht should be made, Whatever
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answer is best, a clear answer should be given.

Facsimile service

The Committee was advised that the Appellate Rules Advisory
Committee is preparing a, draft rule authorizing service by
facsimile transmission., The draft is, scheduled for immediate
publication for public comment. The Committee approved the
proposal that the request for comment include an observation that
similar changes may be made in other national rules. This
observation may stimulate such extensive comment as to provide an
adequate, foundation for recommending adoption of facsimile service
provisions in the Civil Rules. The Committee left for future
consideration the nature and extent of possible differences'between
facsimile service in the course of district court litigation and
facsimile service in the conduct of appeals.

Particularized Pleading

The pleading questions raised by Leatherman v. Tarrant County
Narcotics Intelligence and Coordination Unit, 1993, 113 S.Ct. 1160,
were discussed at the May, 1993 meeting and continued on the agenda
for further discussion.

Discussion began with a review of the development of the Fifth
Circuit pleading ,practices that were involved, in the Leatherman
decision. It was noted that in practice many courts have exacted
heightened pleading requirements in specific types of litigation.
Commonexamples are antitrust,'RICO,,and securities claims. Most
often these heightened pleading requirements 'are imposed without
any explicit articulation or justification.

Turning to the Leatherman decision, it was noted that the
Court took pains -to state that it was not dealing with pleading
with respect to official immunity. There was some speculation that
perhaps it remains open to require some form of allegations in the
complaint that address and negate obvious issues of official
immunity.

, The general values, of notice pleading were reviewed. One
suggestion was that notice pleading should not be encouraged.
District courts should be encouraged, on this view, to adopt local
rules requiring more elaborate pleadings,, with more fact content,
for specific categories of cases. One example is provided by
multipleand overlapping product liability cases that have national
document depositories.,' A plaintiff who files a new case knows
every conceivable theory; why not force disclosure of which
theories are advanced in this case? . Another member of the
committee urged' that tightened pleading requirements would promote
more economical disposition of litigation. The process of course
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would entail increased motion practice, but the overall savings
would be significant. Another committee' member observed that
notice pleading often is frustrating'.in product liability and L
admiralty litigation, and that, contention discovery is expensive
andtime-consuming. Similar views were expressed by observing that
most plaintiffs and defendants agree that the federal procedparal,
system "is broke.a" They spend vast amounts on discovery, first; on
pleading, second; and on trial, least. More particularized
pleading could help reduce expenditures at later stages of the
process. '

These views dw'ere reinforced by the observation-that for many
years, thdeCommittee has been ,,willing to reconsider and continulily
revise disdcoverylilrules., Perhaps the time~ has',,tcome ,to recognize
that notice ,iXpleading is not so firmly enshrined as'to be beyond
reconsideration.' At the sgame1i time, it waS noted that discovery has'
becomeIthe process throughl which parties' can get an early grasp of
a case, requiring disclosure of what is involved. Functionally, it
is like heightened pleading.

Doubts, were expressed, however, about the prospect that much
cnbe done ,,ith4 pleading- requirements. ,Rule 12(b) (6) motions

often are denled with directions to amend the complaint; how many
cases really are final1y dispatched at the pleading stage, or
should'be, iAsla realtqu -sti n', More problems may be encountered,
indeed with over-stated, over-longn pleadings than with
uninformative terse plladingsx ,

A response was ffd that theixh oxtedttlthat more detail is
neededl, c~tn i canI~do, it; llthis respons~e was-
coupled with th at it is , tter to make as few Rules
amendments as possible. It also was urged that local rules
imposjingivariatio-ns in1 [pleadi ng1 requirements would be disastrous.
Varivtions n pr ene 1praAine ',of'tenrespond to the 'views
individual judg e t dsrablity of specific forms of

litigatn ; hl, ioc a res Y icV perpetuate It 1hese responses.,

The cost of pleading motions also was emphasized. Some
committee members believe that stricter pleading rules will give
rise 9,lp many more pleading -motions', testing not simply the entire
complant biut each; 1par o- t Iomplaint. It is not just that
pleadi motionsw can be3lextremely expensive. It also is that
motionsi 1can be maderf~oK edeay, taccs to evidence, todelay overall
progrss of the Jlitigt4ionl a to increase expense for' the
adve rs rFy.lContrflof te ¶ide ofte iswith defendants, who
have tes incen emade, eha tvs ma p..agmti s. If changes'aremade i W, e~ - motions, care shoul4 be taken to
ensur [~fPIPv en o~r~1~ h[ reaionship to discovery
so t1t imp-sortan ry i o l .jfo[ward. Summary judgment
pracltice, is1 la,;bllettjer, alt natwei be~cauiseit ensures adequate
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L discovery opportunities. In a variety of ways, we have been
attempting to encourage "meet and confer" practices, in large part
as aneffort to civilize the early'stages of litigation. Lawyers

L do prepare for pretrial conferences, and are likely to prepare for
discovery plan meetings. Heightened pleading requirements would be

_ in tension with this effort. Heightened pleading requirements alsoK. might reduce the number of cases that "self-destruct" without ever
requiring an investment of judicial time; we should not be eager
for that result.

The relationship between pleading and discovery also involves
the observation that in taking control of the discovery process,

C judges'regularly enforce disclosure. They require the parties to
L tell what the case is about, 'not for purposes of dismissal but for

purposes of'shapingdiscovery.

Pretrial conference practice also must be taken into account.
Proposed Rule 26(f) is expressly geared to the scheduling
conference. The purpose of discovery plan conferences is, in large
part, to force a productive, informal, and inexpensive exchange of
information about the real nature of the case. Perhaps it makes
sense to wait to see whether this procedure, coupled with more
activej use of'pretrial conference orders,, can reduce the occasional
costs of notice ipleading.1 Repeated amendments to Rule 16 have been
designed lto encourage more active use of pretrial conference
propedutre's. Judges w have insisted on earlyconferences ,find
that lawyers cooperate and that real benefits follow. Perhaps all
that is needed is some means of encouraging greater use of tools
already in the Rules. Adding provisions ,that encourage more
pleading motions may be less satisfactory.

Pleading by pro se litigants was discussed separately. It is
C difficult to know whether pleading rules can accomplish anything

constructive in sorting through these cases. The FifthiCircuit
has had good results from the practiceof sending magistrate judges
to the prisons, so that pro se prisoner plaintiffs can explain
directly what their cases are about.

It also was observed that forgiving pleadingpractices may be
C influenced by our frequent reliancei on litigation as a means of

supplementing public enforcement of ipublic policies. To the extent
that we are concerned with more'than immediate private interests,
we may be more reluctant to dismiss litigation for inadequate
pleading. At the same'time, it was remembered that many of the
areas that seem to involve de ' facto heightened pleading
requirements involve such public policies - antitrust, securities,
and'like litigation are common illustrations.

Various possible means of incorporating heightened pleading
requirements into the rules were discussed.

L
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The possibility of increasing the Rule 9 categories of claims
that must be pleaded with particularity seemed undesirable to
virtually all committee members who spoke to the question. There f
is a real risk that imposing specific pleading requirements for 7
specific legal theories will be seen as a substantive decision that
these theories are disfavored. The number of categories that might,
be added is without apparent limit, and can easily change over time
as experience accumulates with each individual category.
Appropriate degrees of particularity may vary from one subject to
another, and be difficult to specify in advance., The requirement
of Rule 9(,(b) that ,fraud be pleaded with particularity may seem
distinctive in,,this respect, because of the belief that even a bare
allegation ofV fraud can do damage outside the litigation, itself.,

Rule 8 is an obvious place to lodge heightened pleading
requirements. Rule 8(a) (2), requiring a short and plain statement
of the claim, is an obvious startinng place. One model, not
directly discussed, would require pleading "in sufficient detail to
show" that the pleader is entitled to relief. 't e cognate
provisions of Rule 8(b), requiring a short and plain statement of-
defenses,, and 'perhaps 8 (c), o, may, deserve ortion.e 1Rule
8(e) prvides another polsiihlelocatiori. If Rule 8(ate)et i anded,
itprmayh be possible dhdetormiSr directl t the purpse ofi t0 L~~~~~~~~~~~~~~~~~~~
amendment brequiringt plading sufficientto ppr edeispsition ofmotions !indeRules 12 (b),c), d',oif.Cagsfth or
might be desigd to exa ly 'a si ee t h i of
pleadin dst rs, or could be;, more I I al nit-i t .

Anfalterwnative wpproaherod bres e nt of the Rule 12(e)
provision s governuing' moin 16r oreo ceinitie statemnent~. Thi's
approach would have the a diaspo e of aes, the g case-speifc,
court-ha cntroed' deterin ations whether mTre detailed ding isi
likely' to p3;pvid6e a uiablid' 6pportnt ~ ~ rtrilal idisposition.
The i11 creayea uc te need volyeet; requir to achiev this Li
advanttoi ges mghti bemain welh adbu isnanu ovourisk that
the investmen-twudntb Ead'i

After wondering whether present Rules 8 and 12 have much
effect on the waysjudgess dispose o casies, the committee concluded
that no prv est actionsheems rranted. u The pending revisions of
Rule 11 -may bear 'on the need'foroaction in the future~,. Pleading
topic~s will remain on the agenda forcotinuing study.

l~Rule 4(M) L

it has been suggested to ~the Committee that the 120-day period
for service established by' current, Rule14 (J), to be renumbered As
Rule 4(m) in the 1993 amendments, is too long.

Several members of the committee' suggested that the 120-day
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LI period has not presented any problems. It provides a useful
docket-clearing device for a small number of cases. There may be
occasions in which multiple defendants are named and it is useful
to have time after serving some defendants to find out whether
others should be dropped.

It was suggested that 90 days would be the minimum workable
period. A reduction from 120 days to 90 days, however, seems the
sort of adjustment that should be made only if there is a clear
problem to be fixed.

A particular question was raised about the relationship
between Rule 4(m) and Rule 12(b)(5). If a motion to dismiss for
failure to make timely service under Rule 4(m) is treated as a Rule
12(b) (5) motion to dismiss for insufficiency of service of process,

C Rules 12(g) and (h)(l) seem to forfeit a personal jurisdiction
objection that is not joined with the Rule 4(m) motion. Something
may turn on the question whether the personal jurisdiction
objection is "then available" if service has not been made at all
by the time of the motion. The Committee concluded - without
attempting to decide what the answer may be - that it is not
appropriate to consider this problem now.

The Committee concluded that there is no present need to study
further the 120-day period set by Rule 4(m).

Rule 23

The Committee began work on Rule 23 in response to a request
from the ad hoc committee on asbestos litigation. The initial
basis for consideration was provided by a model approved by the
Litigation Section of the American Bar Association. (The TIPS
section of the ABA opposed endorsement of this model by the ABA;

X the resolution was that the Litigation Section could support the
model, but not as an ABA proposal.) As revised on the basis of
discussions at earlier Committee meetings, a proposed amendment was
taken to the Standing Committee for discussion at the June, 1993
meeting. Because the amendment is complex and likely to become
controversial, the chair of this Committee suggested to the
Standing Committee that the time available for consideration by the
Standing Committee at that meeting was not sufficient to allow full
exploration of the issues raised by the amendment. It also was
noted that this Committee would have several new members in the
near future, and that it might be desirable to have the benefit of
their consideration before moving toward publication of a proposal
for comment. No action was taken by the Standing Committee, and
the amendment remains on the agenda of this committee.

Discussion began with recognition that the draft amendment
may, in large part, simply describe and validate actual practice

L
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under the current rule, permitting more express focus on what
really works. At the same time, it gives the judge more power over
notice, Q'opt-out or`opt-in, choices, and the like. The already
large power of the, district court will beexpanded., And class
actions may become available in circumstances that''do not now
permit certif ication. Asbestos litigation may serve as an example I
of'i^ c~urrent ,�idevelopments. ,In, one recent, massive proceeding, L
settlements ,in excesswof $2 billion were' reached byclass~es of
pxr~esent claimants' 'and 'ifutureI claimants. The parties assert a _

"limited fund" class; .much turns on resolution in state 'court ,
litigation of a dispute involving'denial, of insurance coverage. If
thei 'iinsurers prevail lsill,, thel,' d'efendant "will be gone." The future
claimants 'are t "do !h&V been exposed to asbestos butwho have

t' file ification o pure! '"Dftures, class" Is.
questionst uamendment will make i.
easieri toc"'fif~r lsse s".

Tchve freaewr 4 f4 1kresent 1practice shows de facto aggretg tionby-acbmmould: of an Ani llustrpact on wadmi ffsred of a -'

smallI T~13 lw611m 'oe 0?0 lsscintst are nothln u ae
in a Iogrepgated !e Pe l1ngsIanding pressures toward tagtgaiona

mE1~b, SjIfrrnel0qol~ll Iuren,;Itj~drf ha en circlaedt an dt

mayc bs fre uilha r ,signifdcadeis oement in ,tremarlt
frow months. daction pract'oie'e ippear 'a maa sinole r pyaort of this
movetnen~tll mbprosiasljiglltht be dons~rted hin the 19i93 CvlRf Ipdtentlial
thneas in, un erdiying bsltwntiv eacdi eil T w n'prtse to
achieve greate unf iyi wrsfrpain and' suffer ifor
example, coud haea biosipc on administrain of
ag gregated litiaton

~Aforerunn~erIIfl Iijhe current draft, has been, circulated to an ad
hoc list Iof C ractcing, lawyers and academics, selected, primarily
from' a]lsti ~b,seiwhol appeared at a: single day of the, hearings
on-te prpsasht, led ,to, te 1993 'Civil Rules amendm~ents.
I~T ere, I, , e 1 exesieraction.,I There was no apparentSt fyoinmredrmaiccanges in class, action practice.
ACa6 eS- gn~ly seedt faor, the basic struc~tire of the

pz~oposal. Le~en~thusis a ow by! practicing attornes, bothL
thse I Co ~ r~entig pla intif fs and ithose commonlyL

reprsening, ~e n~1~1s~f, AVer common reaction is thapt l-awyers
have Ji~arne4, ~ ~ie with th~f presentrule, and do not' need to

deyo le ~r o'~uai hmevs and judges in anew rIule.~~ L
it ctoiany time saved In reducing
IIt ~o yr 1 e4sictio bewen (b) (1),, (b) (2),an (b)(3)

1' ~~~~~~iI~cease inI litigation aimed

c&gr ay n. e'~oit , lW reachd ikndirectl 0through
n~lpoz~tnt. 6 nasd itric ~ tbr~,dsretion,

in~ee may e~~.14ces n~oa iiaio drse to
clas ct~io pbcdr err soiscnentamo 2exble
not fpoii 1 ii~~~add icesdInoie 1 cst to'
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actions that now are (b) (1) or (2) classes, and to provide
inadequate notice in actions that now are (b) (3) classes. 'The
provision for opt-in classes is opposed by many' who fear that it
will allow judges to defeat effective use of class actions' to
enforce disfavored substantive principles. The requirement that a
class representative be willing is questioned as an almost-certain

GLen defeat of most defendant class actions.

It also was noted that opposition may come in forms that defy
common stereotypes. Defendants, for, example, may favor
certification of classes f of future, claimants as a means of
establishing repose. Plaintiff class attorneys, on the other hand,,
may oppose such classes in the belief that-greater recoveries will

L belavailable after claims fully mature. The current proposal does
not explicitly address future classes, but is sufficiently flexible37 that it seems to permit them.

One possible modification of the proposed amendment was
discussed. It, would be possible to add an eighth factor to
proposed Rule; ''23 (b) explicitly allowing denial of class
certification onf the ground that the costs of administration would
outweigh' l the private "a nd public benefits of enforcing the
underlying claaim.l', A point of departure for'drafting could ,be foundL in the t' Unif orm ,Class Action Rule promulgated 'by the National
Conference of Commissioners on Uniform State Laws. It was

r ~ concluded that this addition would not be desirable. The
superiority requirement of proposed Rule 23(a) (5) provides
flexibility to respond to these concerns. A more 'explicit
provision might ' lead to denial of class actions in "(b) (l)"
settings and would be difficult to restrain by appellate review.

The' best means of pursuing, further deliberation were
discussed. The proposal ,as been with. the Committee for some time.'
It seems carefully balanced to many Committee' membersi. It is
anticipated that although the proposal seems balanced and
reasonably conservative ;to'many Committee members, there willbe
more explicit and hostile reaction when it-, is, formally published
f or comment. It was agreed that the formal publication and public
comment process should not be initiated by recommendationi to the
Standing Committee untilthe Advisory Committee is confident that
the proosal, is' desirable. The, formal process should not Abe used
to laut trial'! balloons. It is possible to begin with E formal
request for pu lic c: Comment on the need to -revi sel Rule 231, as was
done beforei-preparing the proposed 1993 amendment of Rule l., As
an alternative, it is possible to undertake a widetspreadl iinformal
circulattion.Or the proposal could be publi shed withrla rauest for
comment-on suggested 4ternative draftpro isions.

The possibility of widespread informal circulation was thought
dangerous by some members because of the risk that it may cause

4U.
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positions to crystalize without thought, entrenching opposition
that would be mollified by a more open deliberative process., It
was noted that many lawyers have commented in the past-that only a r
small fraction', of the practicing bar have' any,.generalized
experience with class actions., Most lawyers who have handled,,class
actions have experience in only one or two substantive fields. The
problems' encountered in' class actions, however, seem to.; bbe
distinctively different across different substantive fields. It
ma ybe better to focus on processes, that will ,provide, open and
simu~ltaneous expressions from a cross-section of experienced
lawyers.

* ~ ~~~~~~~~~~~~~~~~~~~~ to which',,,w

This discus'sion'~ led ~'to` discussion~ of' the extent t hc,
chan~ges lecan b''e' ~made' foll owing publication and public comment,
without, needt for repeating tication ';and lic comment
process one' argument, "iadvanced by_ 'opponents o th dicosure
provisions proposed in,the '1993 amendments to Rule 26(a)(1) was p
tat tefinal proposal adifferent ,hep

!t ,A W"l~~ll`l ~ 1, 'L0h 'i it': I fi~l 'l~, I" L I ' 'p

and had hbt been republish d fr additional e prinqciple,
urged, in resPondn tothi ~argument' as hat t ial p-o'posal V

:~~~~~~~~~~~~~~r ; X g f t~~~~~~~~~~~~~~~~~~~~~~~~~~~t 11wl I1 t l't

was merely a, reduced versIon of the' ori4 inn prp osal ;F ta the

s 2leltii | lX le i i t 9 l~~~~I r9 utin e s l it --Finalq

origin cl o Al tcontinedai of he dtutie i
piroposal nd moei 8~.n ThAt~ prued ihoh fna
reJ1ULbL t ion;cbu.tlms b&dy takei4fof h ~e for,
pur Itin deemnn hther ~ 1ooa~i' ~ayfor

mie~~~~lng.~~ 'i i "'I 2~ F, i.'va 1 n ` I[' ,l I ki1 i 1 i .N , . , [ ,}

The discussio ofRue"3'loedwth the' concl~usion lthat, in
atttbec, IIse JLher ars*era IeCom1mittee membersx h p~o
aedzen't #u d beF 'Iaiz~at t'e''bt 'ite' metng'' the ageda :for, fuirther discussion,

~, ep, It was" recognized d'th at" th~e" driaftltL,chage tenaur f tecrification prpcess. The process is
ma~~e mote ppen~-ended d'anI dicttionar.. by k~ev ~ ln fthe

superioriity [ 5)~~~~~~~~~~~~~~~~~~~~ V L
the s~~~~bd . r~~~reme~~~~Q~~ ~1hd~ivsion 1(a C tanfrminofL
su~~~e~oz~~t (b) ca~~~~~gories ~~into *actos thi nom they ~~eci ion, d~~c~~Li~n Fof t1~~ pre o~~nance I
qu~~esti~ori~s t4~ ~~dm a pr~uis~.te in (b (0F ~asato~sF~ a,O1~~' t~~~' b.F~~F~h ~~e~iori~~ iv~~creased e ' a1

anc ese Ffex ty as I1to itice
y~u~ngaK~i~ Irlpia~t ~eriod f 1eaning1 ~eThe rue.

as~±st ~ e ~ f 23~ dFpie e' d
meTin.
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Rule 53

Discussion of Rule 53 began with a relatively lengthy
introductory description of the questions that might be faced.

Rule 53 governs the appointment of special masters in terms
that seem to focus primarily on trial. For'many years now courts
have made increasing use of masters before and after trial. Before
trial, discovery tasks seem to be those most often assigned to
masters, but it is not uncommon to assign broader responsibilities
for supervising pretrial case management or for facilitating
settlement. After trial, masters are used to supervise enforcement
of complex decrees, particularly in "institutional reform"
litigation. Enforcement tasks at times seem to require extensive,
expert, and detailed' familiarity with the institution and the
problems that may require- reformulation of a decree as
implementation is attempted. The responsibilities imposed on the
master may call for nonlegal expertness as much as - or more than
- legal skills. The means used to gather information may go beyond
those familiar to ordinary adversary litigation. I

These pretrial and post-trial uses of masters raise a number
of questions that are not addressed by Rule 53. The central
questions go to authority to rely on masters, the extent to which
judicial power can be delegated and the terms of review by the
judge that must be observed,' the distinctions 'that 'may be
appropriate between delegation to masters and delegation to

L magistrate 'judges, the propriety of' ex parte communications
between master and judge, the occasions thattjustify appointment of
masters the persons who qualify to be appointed and grounds for
disqualification, the extent to which 'rules of judicial ,ethics
apply topmasters', the ability of masters to demand evidence 'from
the parties or even to seek out' evidence 'inaependently, and the
Iterms ,of compensation and liability for ipaying c'ompensatioh.

L' , 'nd

The best means of addressing these questions4are uncertain.
There 'are distinct advantages in amending Rule 53, not only because

6- Rule 53 is familiar as the rule regulating masters'but also because
there are great efficiencies in maintaining ialsingle rule, that
addresses all of the common issues that, affect lUse`of masters for
any purpose. If Rule 53 amendments are, plrsued, itwill be
important to catch all of the cross-references toi'IRuIled 53(b) Din
other'rules. There are equally apparent advantages in establishing

F ~~~~independ~nt' ru'lels governing pretrial ~n ~re forcement
Castere t Pretrial masters might be g$overne o os! in the
discover rules, but Rule 16 may be a more su table location
because pretrial master responsibilitie, ma ' extend beyondK ~~~~disc' ry erhaps, a new Rul e 16.1 't~dbmstaporat.
Decr f -forcement mast'ers might be delet4w v in the
"jud en~ts"' section of 'the rules, prap E5 a new Rule ,~. 1
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following Rule 66 on receivers. If separate rules are adopted for
pretrial and decree-enforcement masters, it still may be possible (
to establish a, single,,set of provisions governing common issues for
incorporation into the separate rules.

Thought also must be',given to coorzdinating special masterpractice with'appointment of expert witnesses under Evidence Rule
70'6., 'There,,are some indica'tion's that court-appointed experts have
been used for purposes, of, advising courts in ways that go beyond
testimony presented in open ,court. ,Ifsuch practices are emerging,
m~uch remains to be qlearned about them,,before it can be determined
wheth-er exlicit rule provisions, are needed. ,In like vein, there
arleindications of occasional practices in appointing experts as
judicial assistants by means,,'n outside Evidence Rule ,'706. The
economi~st-law clerk is onAeexample. Again, much more must be
llearned ,biefothe rullemaking procepss ldcan be undertaken.

Somerecet~ Ppelate 6,Idis ions apparto be~ constrictin use
dspeci4 ma-ters, particUlarly .I the pretrial setting. Tese
decisions afford teimmediate occasin for adressin teques'tio
throughthe irulemaking process.

jGeneral, discussion follXfowloie'd th'3is introductilon.

The ± Itand r u g tioh was, the extent of actual

n ,>l [ 1, t I IIIII .I 1, Ig~ I;e e t ' 4 e y s el ,,1

reliance on ial mast for preSi tri al and decree-enforcement
p11, ocint < Mo8 of d rth i scuso $ ocpused on pretrial mattes.Soe member v te coxmite [reported t4hzt they had no experience
wirth' pkin the, districts in, which they practice,
juidicia~i'_d isa~ el gtdonly ~to, magistrait e i'judgels, not
sp~lcial ' dthers ereportedvxtuse,, reflecting
ixsiabilST ~flthe mag s6 rj)dg1 ;arps to handle ill onthe
pretrPial' w:r tha negds W& dnE ' The Northern District of
Califof 1i akse~esi~ieo aters, perhaps Ieauethedo cke ~ [i u d withc~piptd 1 ~14t~ ctual Property cases.

manageme ltit an rto)icoehandle othetr pretrial
p~traal ~ insLtd a n ee m~~ ~ ential mAstery to spandle

c ~ ~ a~~ndco~~r courts in lin48 staes dealig
P ied~ln peci~nar usdt speve

~~i~hJ~ gul[s~ b~ n 1concter~ may,, b thatde

~~ a1~~no e~~oi.~~ 1 Ru ~n~atsb meaking,

[I t~~e hd &s~e11i~a I stic j[i1dg
pph A~~~~ b [O ~ ~ ~~~ mgredtr U e jupgev ife

th~~re ~ ~ J4., .~~ ~ on onsbl t3 tbeith at
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roving corps of magistrate judges available for assignment to
specific tasks without regard to ordinary district lines. The
problem, in large part is one of the limits of judicial time in
relation to the demand. Magistrate judge positions were created to
respond to burdens on judicial time, and have become essential.
Regularization of special master practices may in turn encourage
the system to rely on ad hoc appointment of nonjudicial officers in
a way that soon becomes another indispensable part of the system.
This prospect argues for caution in approaching rules that may
expand reliance on masters.

The view was, expressed, that pretrial use of special masters is
essentially unregulated by the Civil Rules. The history of Rule 53

L shows explicit consideration of this possibility ,and, equally
explicit!, ,rejection. ,As the rules now stand, it is necessary to
rely on theories of inherent power. Rule'53 provides at most an
analogy to regulate some of the questions thatarise,.! And there
are ,many importantiquestions.

Cost is oneiof thebroad questions posed by resort to special
masters., In the competition for scarce judicial resources and
attention, litigants who can afford, to pay may be nudged toward, use
of special masters. 1 This phenomenon may be seen' as a desirable

L movement toward ,"user pays" methods of defraying the costs 'of
adjudication. One ihcidental benefit is that agreater 'share of
public judicial"cIapacity is freed for use by others. It may seeminstead to" give, an: unfair advantage to wealhy parties who can

L afford ttoLbypass the queuefor judicial dispositio'. Even worse,
it may seem to impose disadvantages on litigants who cannot really
afford the, cost '!,of imaters j-nflictedby court order. I, The
experience,,,in ,,federWale eity practice before theL use! of masters was
severely curtailed by the 19,1,2 rules was' offered'as a warning.
There are real r.s ks in routie delegationrto lasters who manage to
spend inor amounts f time, generating ilnordinate fees and
Provdnginxetsrc.

The q estion oft pompensationrates wa's noted. Experience in
the committee reflected ratesllas high as $300 an hour, and as low
as $51O' to $75 an hour for monitors selected to review decree
enforcment problems. In one case', fees were set lower than the

L parties agreed!upon in anticipation that the master's fees might be
argued T.as tsuppOrt for increased statutory fes., One judge observedthat masteri are commonly selected from "retilred judges companies"
who provideli pr ivate judicial ser ices, wit jecpenses prepaid by the
parties on, an equal lsharing basis but eve nully taxed as costs.

It was ,observed that the nexus ibetweetnhEvidence Rule 706 -and
masters may rrun in two directions. Not only mayl a master become in
effect ,a --witness; an expert witness may beappointed and, asked to
assume thef duties of a master. If these lqusto's, ns 'acre addressed,

L.
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i Ji
it should be in coordination with the Evidence Rules Advisory
Committee. Some judges use experts in Evidence Rule 104(a)
hearings to help decide whether to consider evidence from another 7
expert; there may, be some risk of a continual'regression. 'There
may .be al -more, direct interdependencei if a'' special master is
appointed for di.scovery' or other pretrial chores with "an eye to
pavingthe way toward Rule 104,(a) hearings.

There may be significant distinctions between appointment' of
a master with' onset of all the parties"and appointment otver the F7
objection of one ,or more parties. When ,all parties consent, the
practice 'may leem similar to arbitratiionfi., Indeed, some private
contracts provide ifor Pourt' appointment of arbitrators upon, failure
of the iparties to agree; 1these ,relationships do not involveNspecial
mnasterjs..l,i r iij Nondthe esesH tlthsremay zoumain issues that zshould be
address~ed~~i., Apart ~f <te getonsl! of quaification,

compensation, per enication with e ia
j1dge. appiic blt fthe prncplsf juicialI ethiiics "and the'
like, one specific illlistration was the question of immunity from

liability. Mtgh~ ~ther e a&g dj- tih n gionptweencqnsensuial masterslanq, other ~ 4 rs~~ oteaalblt 6~jd.i~ immianity?-
Could th' 1!tir1 i h f 1c sonhe~.r16 emdd thsoe'y Ionsent

inlqiJiq11r~rI of c ourse' t coket 6 the
parties1 eath mu`st ppInt

powei d lof~;iec tlttcleII
limposesIIiit F0 gin by onet

oppos~n LJo f1pa ~ F ~
Frp l i, I~j [ iI kPF~J

t'~~eed f rf 7 1es, 1 4mnndens11a Idepn n~pr n h~ xtenig
of l nhietsp1pr Q eIanXf{&~iij'' pwe
however, do'es nlotpo eay dd as o 4in pacce.
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appoint6nnt.- ias!';a~b¶l~Teve was eixprossed
that I, 4 s bte ~'?Ipe 1 yppbndgnrJJ U1e11it
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16(c) (8) could be amended to include specific authorization for
appointment of pretrial special masters. Another possibility would
be to work within the discovery rules; this possibility is
particularly attractive if it is concluded that most other pretrial
chores should be discharged by, a magistrate judge or district
judge. Rule 53, although a trial rule, might be amended at least
to establish general provisions that govern masters appointed under
any rule.

The prospect of addressing Evidence Rule 706 as well, in
L coordination with the Evidence Ruled Committee, was found too

complex to be addressed immediately.

The conclusion of the discussion was that models of possible
rule amendments should be prepared, perhaps with alternative
versions responding to the possible choices between Rule 16, the
discovery rules, and Rule 53. Decree-enforcement questions are to
be postponed unless the process of drafting amendments for
discussion leads inexorably to such problems. The basic approach
is to use simple and general terms in the rules, leaving questions

LK of detail for the Notes.

Rule 68

A proposal to revise Rule 68 advanced by Judge Schwarzer,
Director of the Federal Judicial Center, has been reviewediat the
November, 1992, and May, 1993, meetings of the Committee. In
addition, the Court Administration and Case Management Committee
has endorsed the provision of the Civil Justice Reform Act of 1993,
S. 585, that would enact this proposal as legislation. The Court

X ~ Administration Committee has urged that the Committee on Rules of
Practice and Procedure report to the March, 1994 session of the

7~ Judicial Conference on the appropriateness of considering this
matter through the Rules Enabling Act process.

Discussion of this proposal began with the observation that
Rule 68 has received much attention over time. There also has been
much discussion of more direct fee-shifting proposals. Initial
support for moving toward a "British" fee-shifting system seems to
be waning. One reason for concern is the heavy reliance we place
on private litigation to accomplish public ends; this l^,"private
attorney general" approach would be impaired by putting plaintiffs
at risk of paying defense attorney fees. hAs economists have

ii in instudied fee shifting in greater detail, moreover, they have
identified realistic settings in which fee shifting can deter
settlement.

The difficulties that inhere in the present proposal arise in
part from the fact that it strikes out in a new direction. This
proposal would be a creative and predictive exercise of' the
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rulemaking power, not an 'adoption, validation, and refinement of
practices that'have emerged in the courts. It may be that
economists.,- who have begun to study offer-of-judgment sanctions
seriously -¢"can help by,' identifying party incentives and
motivations, thatare not' 'intuitively obvious. Common-sense
evaluation 6!f economic diagnoses remains,, mportantf h'owever. The
mo~re ',ir~efined rl eahes of game theory, for example, may be more,
sophisticated than the motives that actually drive behavior.

Following ',this, introduction, 'the Reporter reviewed the
purposes and Icharac'ter Iof 'the current proposal. The central
feature of the proposal is adoption of a sanction that-provides for
limited attorney fee shifting. The assumption is that something
can' be done to 'increase th'nunb'er of cases 'that settle, and to
accelerate the ,'time'of Fsettlement in cases that now settle.' There
also seems to be a belief thlat fairness requires compensation to a
partyiforlexnss ,incurBred~Iefter making an unsuccessful offer to
settle ',on lF~termsmdre' favorable to its'adversary thanthe judgment
The mechanism desi'gned td 1 serve ndthes'e purposes would shift
reiasonablepost -offerfee6s !but subtract' the benefit that results
from the difference between offer and judgment and limit the
maximum award to the amount of the judgment. A simple set of
figures was usehd to illi strXte both''the "benefit-of-the,-judgment"
and "cap" features: ! L

Defend'ant Offe~r I $50,000' f $50,000
Postofferdef fees 5,000 55,,000 '
Judgment ,¢ hi ' ,, ' " , 40,'00 0 40,0,00

The award' iniflqth6 leftlcolumn is '$5,000: The actual reasonable
$15,000:1'fee ist'Vredu'ced by the '$10,000 difference between offer and
judgment. iPTheI award inl the 'right column is $40,000: The actual
reasonable l$,55,pp00 lfee is firs~treduced by the $10,000'difference r
between offer and judgfent leaving a $45,,000 'figure; and then L
"cappedt at $40,000 as theamount of the judgment. The plaintiff
nets $35,,000 0 i i'n the firstl setting, and ,He defendant is in the same
positin as if the, ofr ba n ac T ted. T plaintiff'
gets $o~n~1 h ecn etig u i ototof-'ppocket, and
the defendant xs 45,000 rse of f'than had the offer been accepted.

C illllrllbllli1 1fl F: l

lEcQ'# omic hory can identify Isituations in which this system
wduld~!~phcqur~g I icanean other" ' t would
dete i, ettleiienl.. onhi the .
difstribution of Liotuali~pc~ can bepeitd

t Strategi4ciuse of this system is often predicted, and difficult v
to control. SO'dnce multiiple offersi are allowed, and indeed
encouraged-, man+ykjlayer who bhave reviewed the proposal predict J
that, early: ffbeTs'Fwill b'WIlmade '-forl~i the purpose of affecting
bargainingi posit onsin[lAier negptiations, not for the purpose of

Li
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prompting settlement.

The predicted impact of the system may depend on the character
of the underlying litigation. "Big" cases for high stakes may be
relatively immune from this form of settlement incentive; other
incentives will overwhelm offer-of-judgment sanctions. In small-
stakes cases, plaintiffs who have relatively few resources and who
are risk-averse may feel compelled to settle on terms that do not
reflect'the fair settlement value of their claims.

It, also is possible to question the'value of early settlement.
If the proposal encourages parties to settle without undertaking
the discovery and other information-gathering efforts that
otherwise would be made, early settlements may reflect ignorance
rather than fair appraisal, of the dispute.

1' The intrinsic value of settlement also can be questioned.
Some litigants may seek judgment, not the present money equivalent
of probability-adjusted possible outcomes. The theory that we
should increase incentives to settle may not take sufficient
account of this question.,

Witth this introduction, discussion began with speculation
about the characteristicsiof cases that settle. It was noted that
although more than 90% of all filed cases disappear without trial,
many of'' them disappear< for reasons other 1,than settlement.
Settlement is most 'likely in cases that are approached by the

L parties from a cost/benefit analysis. Most of these cases likely
settle now. Thoseithat ,survive, 7may involve stakes beyondmoney
judgments. Withlarge and uncertain damages and uncertaintylas to

L ~ liability, settlementmay' be difficult td predict. The, risk of
losing everything may make it attractive tosettle on terms that do
not correspond to a disPassionately calculated predicted value.
And cases involvihg multiple parties, may be, more difficult to
settle, at least as to '0all defendants. The rules of setoff,
contribution, and like, incidentsof joint, joint and several, or
several liability lre important. The multi-defendant antitrust
action is an illustz ation of a pattern in which it is common to
settle with all bwutl6ne 4rto deep-pocket defendantsj as, a means of
financing a big-sc4itrial. Siettlemen'ts among most parties, do not
avoid the need for rial1.

But there may be Lcases in whichl settlementxremains possible.
A very small sample loniidered by ,:the Federal Judi cial Center found
trials in cases in which the defendant expected to pay more thanthe plaintiff expected to win, so that settlement should have been
possible. Cases inolvii a single defendant and relatively clear
damages ata reaso blyllowlevel, may be"particularly ,suitable for
settlemen. 'Person alin ry cases in 'which the dispute centers on
damages l also amay e cases likely to be irifluenced by Rule 68
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revisions.

It was urged that we should pursue this topic to see whether
it" is possible to encourage early settlement. Some regular'
litigants "are frustrated' by the difficulty of achieving early
settlement. Incentives can help. California practice relies on
shifting payment of expert witness fees as incentives in the offer-
of-judgment rule. This incentive has helped'induce settlements.>
Offers are routinely,, made, and the consequences are regularlyF
considered in'evaluating,the offers. Offers are made even in cases
involving relatively poor parties who may not be able to satisfy a
judgme1pt, for sanctions, since 'the'judgment can"be tradedoff in the
process of ,settling an appeal.''

The offsetting concerns about the fairness of settlement'also,
were explored. Fear was expressed that exposure to potentially
substantially Rule, ,, ,,68',,, 'consequences ' could distort 1 settlement
calculatiAons. An iindivi'dualplaintffwith a legitimate .claim,
anxious ,,for fulldiscovery~to evalute and assert the claimt, nay
feel ,I'Lu'ndue vpressure, 'to, siebttle' on terms that do ,not seem
intrinsically 'attractive. This fear was expressed on' threbasis of
experience both in representing plaintiffs and in representing
defendanhsS. The.'relatively, 9gcjeat ecoenoMic power of many defendants
in realation to many, plaiintiff may ledt narrsls hs
observatin; led t Iethe g t .s
imposed', I ,for I making ga offer that i l iav r.ble ta the
judgment.'s ,1 ', d K

i ahetlostAdirlctview about the'rvalue of settlement was that it
is[, a 1st, It iiV 6;rial asaptoogical' I~eventt resulting from

sett~ent is~calculatos by thlates.',o~i Te isSystem is detigned
to~ rovie tials~ SytemIdeindt doeter lpart-iles f rom Igoing tb

tria' ~r~ 'uwise wha I i to e~ ~re4 "hrtiI an inef fective rule, 7
but a rue ht s o efectv .ncecg sttlemerhts. PL

Relaed dubt R i t~~e, observati~on that

prtActed exe1 ec wt Hatm ts I ~ encoura gel se8ttlemont

to St I . i 0rationalityi f, the
settlement proce. nnmn pr a nury ~cases~ the'damages are
not capabl of~, calcu li~i1 ~~lnt~ to attah'cosqune
to fail~r ogs jg~ p 1 ~Ppet~~'e6 fe whn hrC
is, no, soudbsj o~eit4 ~~~~~dmns

mayinvl~e fub~~nc~K tht theproposed amenidmentsL
maymt, s -Ise ertntthtthyseem to

move pads at e
pays th ~winn~4s ato p ~ here~; be more dietand
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L better ways of making the move.

It also was suggested that offer-of-judgment provisions workL effectively only in cases in which rejection can defeat the right
to recover statutory attorney fees. In such cases it can create a
conflict of interest between attorney and client if statutory fees
are an important guarantee of fee payment. On the other hand, it
also can help reduce conflicts of interest in cases in which
settlement is thwarted by the attorney's desire to pursue greater
fees through litigation.

Fee-shifting sanctions may have a perverse consequence if a
party who rejects, a formal offer seeks to reduce the danger of fee

L liability by increasing expenses in an effort to win a more
favorable judgment.

r
John Shapard of the Federal Judicial Center described the

questionnaire they -plan 'to use in an effort to gain more
information aboutl the settlement process. He began by noting that
it is -easier, to l'understand the proposed 'Rule 68 amendments as
creating a'choice for the offeror. The offeror can choose to stand
on the judgment, without any attorney fee award, or can choose the
offer withan adjustment for attorney fees. Thus if the defendant
offers $50,000 and judgment is $40,000i, the defendant will choose
to pay the udg en't if post-offer, fees are $10,00'0 or less, and
will choose to pay the $50,000 offer less post-offer fees if the
fees exceed 6$I0,000.^ lThis rationale would support'rule language
that avoids tbe 11eed to determine reasonable post-offer fees
whenever6 the of eror elects to accept 'the judgment. This
rationale, on the other hand, ma'y lendI support to arguments thatL; the Rule affects substantivei rights.

1711, Mr. Shapard also noted that plausible offers under a fee-
shifting Istatut elmavrestrain incent ves to run up expenses by
imposing responsibilities on an adversary. A party who may have to
compensate such xensep may hesitate tolinflict them.

The proposedj questionnaire, which has been reviewed with a
subcommittee of this Committee, is intended in part to find out how

to" many cases that do not now settle might have settled. It also
hopes to find out whether'cases 'that do' settle might be settled
earlier. It has be'en opened'out from earlier versions so as to
solicit reactions to.-other possible revisions of Rule 68. Although
the broader inquiry may help gather lawer reactions to an array of
possible sanction s dOrafting the questionnaire in this form is more
difficult. The survey population wil ll seek to reach all lawyers
who participatedlin 600 cases selected at random.y There will beL 100 tort illcass 'lat wentto tri tnd'00W that settled; 100
contract cases tat tried and 100 th, settled; and 100 "other"
cases that tried and 100 that settled. A separate questionnaire
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will be designed for statutory-fee shifting cases.

It was asked whether the survey is something that should
inform consideration of Rule 68 amendments, or whether the first
questions should be addressed, as a matter of philosophy rather than
probable impact. It was pointed ,,out that one of the motives for' n
undertaking the survey is thatlegislation has been introduced to,
enact the capped-benefit-of,-the-judgmient proposal. the survey has
meaning outside of possible use by this' Committee.'

A motion was made and seconded that this Committee not ask the
Federal Judicial Center to unidertake, the 1 proposed', survey.
Discussionof, this motion included the observationiithat the Court
Administration and Case Management Committee has already' approved
the principle embodied in the proposed Rule 68`aimendments,,,and has
asked for a report on the wisdom of addressinq the matter through
the Rulesctnabling Act process. The proposed statute does not fit L
wellwifth`the Rules; it would overlap Ruule 68,i an4bdoes not attempt

to adjust the overlap.1 We, jshould know m'ore, 'aboutthe, ,possible
impact of jRule 68 before seeking toicut jboff the Rulemaking process.

, Further:discussion-,resulJted in.aI suggelstkiion that most members
of the Coxnmittee would, if put ito the yquest.on, ageetO several
points. First, the Committeel, is potnw prepar k.o go ahe d with
the proposed revision of Rule 68.,,Secon d' th to Lwatever extent

~~~~~~~~~~~~~~~ d
thel Judicial Conferdnce has approved Ofh' b t 1eiments o this
proposal on recommendation of lithe r and Case
Managements Commi.ttee, 4,tl hould recons lomilnI it shoulsho
ote the ned teo adapt anyt mhe, prqpoed touhey

of Rule68as it ln~ nw6 8 saincl u ddpa o

agit.r f ee-shifting statutes. i ^' 6`a 1 i
process difficult. h, r a s2bt nI~ ~ee~ts to
attrny "Ieeshifting In* iris ~etiI7 c by

ngI, At" te same t me'th pps~L '~aetl1 o a
proced~ure ,,ha as 1,~been ad~,
and there, Iare great beeits t i!etin hou his
deliberate, anm~ultirstagec oes h~~n~yys~poe on

motloinz asi 6 d~crbed below. $

iOnJ vote, th e motion that~ the Covmmttee ~lnlot Ue~mhit h
Federal, Judicial Center, that- it udrae hepr psed survey

failed,~~ seve1i vqtes~ag 'ins t and two vDe ~~fol

A mnotion was te mde tore oDUn ta h ederal Judicial

6ein6k akincs r lgL n e o ~ng o the use of
Ruile ~~1 ;sttafe- fin ae *~h~~ otion included

appovL theepin''smnaizd 1Ith ne to-prepeding
pararph.l~[ Th oinca ~id np pthxand ,no, votes
agdis.I
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Two final suggestions were made. One was that the actions ofthe Committee leave it open to consider abrogating Rule 68. Thesecond was that any Rule 68 revision should address the possibleissue preclusion effects of a Rule 68 judgment.

Liaison to Evidence Rules Committee

L Judge'Brazil reported as liaison member from this Committee onthe New Orleans meeting of the Evidence Rules Committee.

The Evidence Rules Committee plans to review all the EvidenceRules. Proposed revisions to Rule 412 are going forward now.

The Evidence Rules Committee began with proposals that it,consider the topic of "trial management." It considered thepossibility of providing guidance and perhaps encouragement formanagement of litigation at the trial stage. The possibilities ofL proceeding by way of formal rules, guidelines', ,or educationalefforts were considered and found difficult to evaluate. It was7 concluded that the Civil Rules Committee is the mote appropriateL body to initiate study of these matters, but that it will bedesirable for the Evidence Rules Committee to participate in theprocess. Joint projects, or initiatives by the Civil RulesCommittee, will be welcome.

The Evidence Rules Committee also considered the relationshipit between Civil Rule 53 masters and Evidence Rule 706 court-appointed
expert witnesses. The Evidence Rules Committee will study the 700series rules, but believes that the initiative with respect tomasters and experts should come from the Civil Rules Committee withXrespect to all questions other than experts appointed to testify at
trial.

7 Many issues will be studied involving Evidence Rule 408 on theL admissibility of statements and offers in settlement. Among the
issues will be identification of communications'that count as madefor the purpose of settlement; admissibility in one case ofcommunications made in another case; and what, exceptions might bemade based on finding different purposes for the communications.
Sealed settlements also will be studied, recognizing that these
questions may involve the Civil Rules Committee.,

Regulation of juror questions at trial will be studied.
i Again, this topic may overlap with the Civil'Rules Committee.

Finally, there was substantial debate' over Evidence Rule404(b) dealing with other crimes, wrongs,, or acts. The questionsincluded whether there should be an Evidence Rule 104(a) hearingrequirement before bad acts can be used for any purpose; whetherfindings should be required as to the relative probative value and

Ko
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effects' of the evidence; and whether a criminal defendant can
concede an issue to avoid admission of such evidence.

Finally, it was noted by'a member of this Committee that
pending legislation would adopt a limit on the, number of expert
witnesses that can be used'cat trial. It was moved and seconded
that this Committee oppose- adoptingX such limits by legislation
ratheri than th, Rules Enabling Act process.,The motion passed
unanimously. 4

Sealing Records

Judge J. Rich Leonard wrote on behalf of the joint committee
on Court Records established by the Administrative Office and the
Federal Judicial. Center. He noted that the records schedule
adoptedtin 1982,by the Judicial Conference requires that designated
court case files be preserved, but that there is an impasse between
orders t shat eal records without any time limit and the refusal of
the' National Archives to accept records that cannot be made
available by a specific date., He, recommended that -the various
rules committees consider rulesamendments setting 25 years as the I
presumed ,,expiration date Qf'sealing orders.', Civil Rule 43 could be
amended, bfor example,'- by adopting a new subdivision: "(g)
Expiration of 'sealing orders. An order sealing court records L
expires e25 years afterl, f inal judggmepnt,, unless, the- order or a later
order' sts. a difrn'xiation'dat.

ThelCommittee deide th ime has not come to worry
about the National Archie blm eisla'tioh may be' 'a suitable
mans ofades igterk~ds~oa~poble4m . It was noted thatr
a' pro insetting a rsmdeprt~~ p elriod wouldsml
prompt careful lawyers to ask for perpetual sealing, or sealing for
periods so long as to be perp a A practical puFpose. And r

iwas' sugetemp that most juge Lr!~i, ~un p ta eln
orders aeperpet ual .,,,

The questions raised bDthis pxoposal, however, involve much
deepertizssu of1 ''access to co rt ecords Members of the committee
noted that d the country follow quite
differei~t poiisi ietn htrcrsbe sealed. A wide
variety of records maybe' 9 inching pleadings, summary
judgment materials, transcrip~s, andstlmn papers. Sealing
orders At times are used top cp t p ae m ils. The topic
has been' eoously ta coi.rts. Special L
problems arise, in 1itigadat. ations governed by
dif f er et tae laws;, one mnb othpmmterp ed that in
consoliated. 1itig~tif in~~1, -sate
he, ha. ad ed the expe o reqni sisueccording toL

the e,' prtel a ie .1i disclosed
under ihta,'it s vi e s ai 'acca nteinall other
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cases.

The Committee has recently considered legislation dealing withL public access to settlement agreements -in litigation with theUnited States or United States agencies, and concluded that
C legislation is the'proper means of addressing that problem.F1 !

Sealing orders in more general terms, however, seem a suitabletopic for Civil Rules action. The topic is important. TheCommittee concluded that these questions should remain on theL agenda, for further study, instructing the Reporter to provide
information'for discussion at the next meeting.

L Proposed Amendments To Be Published

It was reported that earlier Rules amendment proposals will bepublished for public comment. Rules 26(c) (3), 43, 50, 52, 59, 83,and 84 are in the package. The versions of, Rules 83 and 84initially proposed by this Committee have been revised by theL Reporter of the Standing Committee, working with the Reporters forthe various advisory, committees, -to achieve' uniformity. Public
hearings have been set'for Dallas, Texas, at 2:00 p.m. on April 6,1994.

Style amendments

The Committee resolved itself into Committee of the Whole towork on style revisions of the Civil Rules developed by the StyleSubcommittee of the Standing Committee, working with Bryan A.Garner. The history of the process was noted. The initial draft
X_ of the Style Subcommittee did not include the 1993 Civil Rulesamendments that were then in process of adoption. Judge Pointer,as chair of this Committee, revised all of the 1993 amendments toconform to the style of the draft. This Committee was dividedinto

three subcommittees that each studied one portion of the draft.Suggestions from these subcommittees were incorporated in thedraft. The product of this, 'process went back to the StyleSubcommittee; working with Bryan Garnerl, the Style Subcommitteedeveloped the draft now before this Committee.

Ld The nature and purpose of the style project were discussedthroughout the deliberations of the Committee of the Whole. It was7 concluded that it is worthwhile to pursue restyling through to theL point of establishing a well-polished document that restyles all ofthe Civil Rules. The, purpose of the project is to make the rulesmore accessible to the lawyers, judges, and even pro se litigantswho must work with them. The Rules have many ambiguities andfailures of clarity that can be corrected. The Civil Rules havebeen chosenas the demonstration project. The Style Subcommitteehas grown increasingly enthusiastic as the project has developed,

for~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-- -- - - - - - -- -- - - - - -



Minutes 26
Civil Rules Advisory Committee
October 21 to 23, 1993 gun

finding the drafts much easier to use and understand than the K
current rules. The purpose throughout has been simply to improve
clarity, recognizing that resolution of identified ambiguities may
effect changes in meaning but'seeking as far as possible to resolve

each ambiguity in favor of the'mostlikely intended meaning. Once

a uniform style has been attain'ed, all future revisions will, follow
this style.

The use to be made of the final document, however,,,remains
uncertain. The most ambitious program would be to publish the C

document for public comment'with an eye to adoption of the complete
revision all at once. This possibility has been contemplated by

the Standing Committee, from the beginning. This Committee would
report the final restyled draft to theStanding Committee with a
recommendation for adoption',as with any other Civil Rules changes. '

Upon approval, by the Standing Committee, with such changes as it
might find desirable, the draft would be published for comment. If C

this course were followed, ,the perliod for public comment should be

longer than the ordinary period to ensure as full comment as

possible 'oh the ways in 'which changes made for the purpose of

clarifica tion might, effect unintended changes,, in meaning. Even

then, there are risks of cpnfusion, and a certainty ',.that changes in

lianguage will generate litigation over arguments that meanings have

been changed. It also may be unwise, to attempt to seek public

comment on any rules amendments designed to change rules meaning

during the period for coment 'on the style proposal. Public
comment on the style proposal could easily absorb all the available

time, And energy of his Committee.

B It was noted that inadvertent ,substantive changes may be made.

Thel drasenti' an 'intent ti identify each recognized-
ambguit 'n osaethe" reas~ops fr, i s resolution. It was

suggsThedeffort to re, te heret ot f tim resonds
beffect i is etwillt cnes thave anyr uonstant
eisucdtte g ate great resistance. Each this u .
Comnmittee ha p~tos of a c: aft, signifCant numbers of
pdssible tiibstntiy canehave been ifound. This exeine has

deConstredera difn a ult of ain tointenti oraseeanges in
meaning, p a hreidtesne'ht~ cau tiosapoahmyL
b desiin the use made of t final
product. e~m~i

L
The effort to, revis!e a'll the rules at one time responds to the

belief that it is better Lto use, style conventions thaat are constantr
across the full seto 7 rules.,' L

consideration also must be ~given to other foreseeable work in
deciding the, use t&'b, made of the final style draft. In
relatively short order, 'he results of local civil justice delay

K and expense reductionF pJans! will be available for study. I This
Committee must be deeplly engaged in the process of sorting through
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the successful innovations and separating the unsuccessful ones,with an eye to incorporation of the successful practices in theCivil Rules. Much time and energy will be required for this work.
The Committee concluded that it is important to produce asclean a style draft as possible. A motion that the Committee notattempt to finish work on the style draft at this meeting passedL X unanimously. It was agreed that a separate meetingshould be heldfor the sole purpose of working on the style draft. The potentialAd~ impact lofthe style draft is enormous; great care must be takenh toL ensure that no changes of meaning -are effected. The work cannot berushed. Judge Pointer agreed to incorporate intona single draft7 the suggestions that have been made by members of the StyleSubcommittee and marked on the current working draft. This newL draft will provide the basis for discussion at the style meeting.

,Further discussion of the steps to be taken after finishing astyle draft concluded without resolution. It may prove desirableto circulate the draft for informal comment, but the form and scope7 of the circulation, cannot be determined without deciding. on thepurpose of the circulation. If it is decided to pursue submission
to the Standing Committee with a recommendation for publicationthrough the regular Rules Enabling Act process, it may be better toL follow that path without extensive prior circulation. If lit isdecided ,to hold the draft as a model to be incorporated in:individual rules as amendments are madefor otheripurpo'ses, wider71 informal circulation may be desirable.

Specific drafting rules were noted. One problem that has notr been fully resolved is the "hanging indent," in which an unnumberedflush block of Itext follows numbered and inset portions. It wouldbe better not to come back to the margin after inset items. Thisproblem arises in -part from the attempt to preserve well-known Rulenumbers. Rule 12(b) (6),_for examplei i's to remain numbered as Rule12(b)(6). This problem arises perhaps 20 times in the currentdraft. Recognizing that hanging indents canl create ambiguity,7 efforts should be made to eliminate them.

A number of specific style issues were discussed.

In Rule 1, the draft changes t-he provision that the Rules"shall be construed" to "should be"l, construed. It was suggestedthat the revision -should adopt "must be" construed to createI rights. The response was that "should" is appropriate because thelanguage is hortatory. A motion to retain "should" passed by sevenvotes for, one vote against.

In various rules, the draft refers to the place where a court"sits." It was concluded that "is located" is the appropriateterm.
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It has been agreed that "party" is a neutral term;, a party can
be referred to by "that," "who," and other flexible words.

In draft'Rule 4(d)(4), a change from requests addressed to a Ii
defendant "loutside any judicial district of the United' States" to
"not within-, any, judicial district, of the United States" was
accepted. Parallel ,changes are appropriate in other places. I

Draft Rule 5(c)(l)(C) carries, forward tan ambiguity of the
current rule*,,l.,,Thej, provision that l!!l,.filing iand service' on'the
plaintiff,f constitutels llIdue notice to the parties seems, as observed
in the footnote, awk~ward if answersL to cross-.claims and replies to

defendants' pleadings are,.served onlyksl'ion the pldaintiff.! Thestyle 7

draft does not attept to resolve this question.

Discussion of Rules 12(g) and (h) led to the conclusion that - -

they :mean two i things ,If ' a ule 12(b) motion'is- made,'it must 1
include or waive 4 lldefe~nsestL hen, available under paragraphs (2),
(3), [ (40) t, or ~5) . If no Rule 12(b) modtionis made, these defenses
must be included in Ithe aswer or waive.' ,The style draftishould

refecy, t is meaning. L'. .5lrliv ,l'rjlrjll 1, j,,,[,}>lj,>j ,' ';>
reflec~t LthiLi

.) f r1' ' IL -I , 1 rl, : i !',' ' l fl , I "r s l

Rule'131(i), ontfirst Iexamirati;,Isteemds jtb'have nindependent
mean If It serves 6morei tha ,a d s ft Rules

4(b),, and, 54L(b), i perha~psi ~rouldl be, del ~~Te eotris'' to,
study the -estifoilp' nd report. IL

Discussion of Rule 14 renewed an earlier discussion of the
need to preserve antique provisions that' -ia. e seited6pu izposes now
vanihe.Rule 7(c), freampleaolsesderrz, pesanK
exceptions for insufficient p g Tps useful
when 'tbe ruI1 es sere first adoted It 'is l lbnger" n to
emphaslizie-the absence,,ofRlsprvdngor euesla, and
except.ions, forA ins uffici led ings F me th approach K
to these provisions ,will beL 1 ,oe~hm~ h us~o wether
they continuei Lo serveLan pupse.'[r

Future meetings of the CO.mtteweeset. A meeting will beE
held February 21, 22, and 3, inSea "Island,' Georgia,, to
discuss the style revision deraftM. '4h; next meeting for regular
business will be held April 24, 29,,and 30,, 1994, Lin Washington,
D.C. The following regular m et.ng ws tenatively set for October
20, 21, and 22, 1994, in isewtrleaxjs,,,lIhouisiana. As noted above,
a hearing on published Rules amenents is ,scheduled'for April 6,
1994, in Dallas, Texas.

Respectffully submitted,

Edward H. Cooper, e port -
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MEMORCTDExecutive Session Agenda, January 12, 1994
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Executive Session Agenda

concerning the proper roles of her committee and the rules committees in the

implementation of the Civil Justice Reform Act. The Executive Committee

resolves any questions regarding the appropriate jurisdiction of Conference

Please be advised spouses/guest are welcome at the Group Dinnei during the

Executive Session. Spouses/guests are also welcome at the formal dinner on Thursday

January 13, 1994. Information regarding the menus and location of both dinners will be

sent to you under separate cover.

Attachmentc

cw: Honorable Robert E. Keeton

Professor Charles Alan Wright
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COMMITTEE ON RULES OF PRACTICE & PROCEDURE
Executive Session
January 12. 1994
Outline for Agenda

The Role of the Standing Committee:

A. As to Judicial Conference.

Statutory

... Such standing committee shall review each recommendation of any
other committees so appointed and recommend to the Judicial Conference
rules of practice, procedure, and evidence and such changes in rules proposed
by a committee appointed under subsection (a)(2) of this section as may be
necessary to maintain consistency and otherwise promote the interest of
justice.

28 U.S.C §2073 (b).

Judicial Conference

To carry on a continuous study of the operation and effect of the
general rules of practice and procedure.

Review reports and recommendations submitted by the five
Advisory Committees and approve, modify, disapprove or
return those recommendations to the Advisory Committees, as
appropriate.

Transmit to the Judicial Conference proposed rules changes,
together with Committee Notes relating thereto, and a summary
indicating which proposed changes were the subject of
substantial controversy.

Review and make recommendations to the Judicial Conference
with regard to legislation affecting rules of practice and
procedure.

Coordinate the work of the Advisory Committees, and make
suggestions of proposals to be studied by them.

Orientation for New Committee Chairs. JCUS, November 17, 1993; Tab 3, p. 13.
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Judicial Conference "Procedures"

8. Procedures

c. The Standing Committee may accept,
reject, or modify a proposal. If a modification
effects a substantial change, the proposal will be
returned to the Advisory Committee with
appropriate instructions.

d. The Standing Committee shall transmit to
the Judicial Conference the proposed rules
changes and Committee Notes approved by it,
together with the Advisory Committee report.
The Standing Committee's report to the Judicial
Conference shall include its recommendations
and explain any changes it has made.

"Procedures For the Conduct of Business By The Judicial
Conference Committees on Rules of Practice and Procedure."

B. As to Supreme Court.

The members of the advisory and standing committees are carefully named
by THE CHIEF JUSTICE, and I am quite sure that these experienced judges
and lawyers take their work very seriously. It is also quite evident that
neither the standing committee nor the Judicial Conference merely rubber
stamps the proposals recommended to it....

Some of us, however, have silently shared Justice Black's and Justice
Douglas' suggestion that the enabling statutes be amended

to place the responsibility upon the Judicial Conference rather
than upon this Court.... The Committees and Conference are
composed of able and distinguished members and they render
a high public service. It is they, however, who do the work, not
we, and the rules have only our imprimatur. ...

Statement of JUSTICE WHITE, Communication from THE CHIEF JUSTICE OF
THE UNITED STATES, April 22, 1993; House Document 103-74, p. 98, et seq.
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C. Politics and Timing: Too much Change or Too Little?

D. Procedures: Too Slow and Thorough or Too Fast and Superficial?

E. Relations with Congress, the Executive Branch, and Outside Interest Groups.

1. Increase in Political Involvement in Rulemaking: Should this
Require a Change in Meeting Procedures?
Should our proposed rules changes be expressly sent to Congress?

2. Coordination with Legislative Sub-Committees and their Counsel.
3. Coordination with the Justice Department.
4. The "Educational Function" of the Rules Committee vis-a-vis

Congress.
5. Administrative Office Legislative Support.
6. Input from Lobbying Groups, Including ATLA, the ABA, the

Court Reporters, etc.

II. The Roles of the Standing Rules Committee (SRC) and Advisory Committees (AC)'

A. Regular Circulation of Committee Actions:

1. Pre-meeting exchange, for AC meetings, of:

a. last SRC minutes;
b. agendae of other AC (future) meetings;
C. minutes of other AC (past) meetings;
d. Interim/occasional Chair reports.

2. Pre-meeting exchange, for SRC meetings, of:

a. All of the above;
b. Text of proposed rules changes, if any;
c. SRC members' comments thereon to:

(1) all other SRC members;
(2) SRC Liaison member to AC;
(3) Chair(s) of particular AC's;
(4) Responses from non-SRC members to

corresponding SRC member.

Excerpt from Agenda of Joint Meeting of Chairs of Advisory and
standing committees, scheduled for November 17, 1993, at Judicial conference
Orientation Meeting in Washington , D. C.

4
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d. AC reports provided 30 days in
advance of SRC meeting to allow for
pre-meeting exchange.

B. Re-styling the Rules:

1. By whom; who has final approval?

2. When should the product be published for
comment? Should it be connected with substantive
re-writing?

C. Regular Reports by Chairs -- publication in FRD or elsewhere;

D. All Committees vis-a-vis the Judicial Conference:

1. Speaking with one voice;

2. Coordinating with other USJC Committees; What are the potential
consequences of the Rand Study and the conclusions of the Civil
Justice Reform Act experiment; how will the results be incorporated
into the rules?

3. Satisfying U. S. Supreme Court concerns.

E. All Committees vis-a-vis Bench, Bar, & Public:

1. Load Committee minutes (approved set) on electronic data-
bases for research and general information;

2. Chair's published interim reports;

3. Ensuring availability to public of AC meeting
agendae before AC meetings;

4. Would some joint meetings, whether for Publication &
Comment phases, or otherwise, be desirable?

F. Liaison Members to AC's:

1. Role: hands-off? fully involved? separate report?

2. Liaison to Evidence Committee -- should there be one?

5
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III. Standing Committee Meetings

A. Meeting management:

1. Parliamentarian?
2. Would a Vice-Chair, named by Chief Justice,

be advisable?
3. "Testimony" from public members in attendance

at business meeting: the Criminal Rules
Committee resolution against, October meeting;

4. Must everything be acted on, i.e., Tabled,
Rejected; Adopted; or "Noted"; or,
should items be carried on a secondary list
for future (re-)consideration?

5. Would a uniform method of recording action
be desirable?

B. Re-drafting on the spot -- when to and not to?

1. The "procedures" require that if Standing Committee
modifications effect a "substantial change," the
proposal will be returned to the Advisory Committee
with appropriate instructions.

2. The "procedures" also require that the Standing Committee's
report to the Judicial Conference shall "explain any changes
it has made."

3. Should we require pre-meeting statements of amendments to
be proposed, objections, or dissents?

C. Times (Days of meeting)

Proposal: Pre-meeting dinner Wednesday 7-8 p.m., with
overview by Reporter and Secretary of agenda for Thursday and
Friday. Ascertain desires and interests of Standing Committee
members and adjust allotted time accordingly. Re-arrange order
of AC reports if necessary. Adjourn 12-2 p.m. on Friday.

D. Places of Meetings

Proposal: Scenic, interesting, law school campuses. Good for
budget and might be good for public relations.
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Agenda F-19 (Summary)
Rules
September 1993

SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE COMMITTEE

ON THE RULES OF PRACTICE AND PROCEDURE

The Committee on the Rules of Practice and Procedure
recommends that the Conference:

1. Approve the proposed amendments to Rules 1, 3, 5, 5.1, 9,
13, 21, 25, 26.19 27, 28, 30, 31, 33, 35, 38, 40, 41, and
48 of the Federal Rules of Appellate Procedure and
transmit them to the Supreme Court for its consideration
with the recommendation that they be adopted by the Court
and transmitted to Congress pursuant to law ....... pp. 2-5

2. Approve the proposed amendments to Rules 8002 and 8006 of
the Federal Rules of Bankruptcy Procedure and transmit
them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law ............. p. 6

3. Approve the proposed amendments to Rules 16, 29, 32, and
40 of the Federal Rules of Criminal Procedure and
transmit them to the Supreme Court for its consideration
with the recommendation that they be adopted by the Court
and transmit to Congress pursuant to law .......... pp. 6-9

4. Approve the proposed amendments to Rule 412 of the
Federal Rules of Evidence and transmit the proposal to
the Supreme Court for its consideration with the
recommendation that it be adopted by the Court and
transmitted to Congress pursuant to law ......... pp. 10-11

5. Not approve the adoption of proposed Guidelines for
Filing by Facsimile in their present form ....... pp. 13-14

The remainder of the report is for information and the record.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Agenda F-19
Rules
September 1993

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met in

Washington, D.C. on June 17-19, 1993. All members of the Committee

attended the meeting. Philip B. Heymann, Deputy Attorney General,

attended part of the meeting, with Messrs. Roger Pauley and Dennis

G. Linder representing him in his absence. The Reporter to your

Committee, Dean Daniel R. Coquillette and the Secretary to the

Committee, Peter G. McCabe, also participated in the meeting.

Also present were Judge Kenneth F. Ripple, Chair, and

Professor Carol Ann Mooney, Reporter, of the Advisory Committee on

Appellate Rules; Judge Edward Leavy, Chair, and Professor Alan N.

Resnick, Reporter, of the Advisory Committee on Bankruptcy Rules;

Chief Judge Sam C. Pointer, Jr., Chair, and Dean Edward Cooper, of

the Advisory Committee on Civil Rules; Judge William Terrell

Hodges, Chair, and Professor David A. Schlueter, Reporter, of the

Advisory Committee on Criminal Rules; and Judge Ralph K. Winter,

Jr., Chair, and Dean Margaret A. Berger, Reporter, of the Advisory

Committee on Evidence Rules.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.



Also present were John K. Rabiej, Chief, Rules Committee

Support Office of the Administrative Office of the United States

Courts; Professor Mary P. Squiers, Director of the Local Rules

Project; and Bryan Garner and Joseph F. Spaniol, Jr., consultants

to the Subcommittee on Style. Other staff from the Administrative

Office and the Federal Judicial Center as well as various members

of the public also attended the meeting as observers.

I. Amendments to the Federal Rules of Appellate Procedure.

The Advisory Committee on the Rules of Appellate Procedure

submitted to your Committee proposed amendments to Appellate Rules

1, 3, 5, 5.1, 9, 13, 21, 25, 26.1, 27, 28, 30, 31, 32, 33, 35, 38,

40, 41, and 48 together with Committee Notes explaining their

purpose and intent. The proposed amendments were circulated to the

bench and bar for comment in December 1992. A scheduled public

hearing on the proposed amendments was canceled because no one

requested to testify.

The proposed amendments to Rules 3, 5, 5.1, 13, 21, 25(e),

26.1, 27, 30, 31, and 35 would establish national standards

controlling the number of copies of documents that must be filed

with the court of appeals, subject to local court approved

variations. The amendments were derived from the work of the local

rules project.

The provision prescribing the title of the rules, now found in

Rule 48, would be transferred to Rule 1. The proposed changes to

Rule 9 would accommodate appeals by the government from a court

order releasing a defendant prior to trial or after judgment of

2



conviction. The changes would also require a party seeking review

to provide the court with a copy of the district court's order, its

statement of reasons, and a transcript of the release decision, if

the appellant challenges the factual basis of the court's decision.

The proposed amendments to Rule 25(a) would prohibit a clerk

from refusing to accept papers for filing because of form

deficiencies. The provision is similar to Civil Rule 5(e) and

proposed Bankruptcy Rule 5005(a).

Under revised Rule 25(d), the proof of service would include

the address to which papers were mailed or to which they were

,delivered. Your Committee voted to eliminate the proposed

provision in Rule 25(d) regarding the clerk's duty to file papers

absent proper acknowledgement or proof of service. The provision

appeared unnecessary and could cause confusion. The proposed

amendments to Rule 28 would require the appellant to include a

summary of argument in the brief.

The proposed amendments to Rule 32 would affect the form and

format requirements governing appellate briefs. They would also

clarify the limits on the length of a brief. Your Committee voted

to defer transmission of the proposed amendments to Rule 32 and

approve republication of the rule to focus public comment on the

appropriate standards to measure the length of a brief, i.e., the

average number of words or characters per page.

Rule 33 would be revised to authorize the court to require

Fparties to attend appeal conferences and address any matter that

may aid in the disposition of the proceedings, including

3



simplification of the issues and the possibility of settlement.

The proposed amendments would authorize the court to designate a

judge or other person to preside over the appeal conference.

The proposed amendments to Rule 38 would require a court to

provide notice and an opportunity to respond before imposing

sanctions for the filing of a frivolous appeal. Your Committee was

concerned that it would burden a court if it were required to give

notice in each instance. Thus, the Committee voted to change the

proposal to require that the notice be given either by the court or

by the moving party in a separately filed motion.

Rule 40 would be revised to lengthen the time for filing a

petition for rehearing in civil cases involving the United States.

The proposed amendments to Rule 41 would make conforming changes

consistent with other rule changes involving the time for the

issuance of the mandate of the court. In addition, the changes

would require parties to file a proof of service at the same time

a motion for a stay of mandate is filed.

The title provision in Rule 48 would be moved to Rule 1, and

an entirely new provision on masters would be inserted in its

place. The proposed amendments to Rule 48 would authorize a court

to appoint a special master to make recommendations on ancillary

matters, e.g., application for fees or eligibility for Criminal

Justice Act status on appeal.

The proposed amendments to the Federal Rules of Appellate

Procedure, as recommended by your Committee, appear in ADPendix A

together with excerpts from the Advisory Committee report

4



summarizing the comments received, the committee's review 'of the

issues presented, and the changes made in the published draft.

Recommendation: That the Judicial Conference approve proposed
amendments to Appellate Rules 1, 3, 5, 5.1, 9, 13, 21, 25,
26.1, 27, 28, 30, 31, 33, 35, 38, 40, 41, and 48 and transmit
them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law.

The Advisory Committee also submitted proposed amendments to

Appellate Rules 4, 8, 10, 21, 25, 32, 35,1 and 41, and recommended

that they be published for public comment. The proposed amendments

to Rules 4, 8, 10, and 25 are technical or represent conforming

changes. Rule 21 would be revised to establish procedures

governing an application for a writ of mandamus directed to a trial

judge. It would eliminate the trial judge's name from the

application. It would also authorize pro forma representation for

the trial judge unless the trial judge desires personal

representation or the court directs otherwise. Proposed amendments

to Rules 32, 35, and 41 would treat a request for a rehearing in

banc the same as a petition for a panel rehearing with respect to

the finality and tolling of judgment period for filing a petition

for writ of certiorari.

Your Committee voted to circulate the proposed amendments to

the bench and bar for comment. The timing of the publication was

left to the discretion of the Advisory Committee.

5



III. Amendments to the Federal Rules of Bankruptcy Procedure.

The Advisory Committee on Bankruptcy Rules submitted proposed

amendments to Bankruptcy Rules 8002 and 8006 together with

Committee Notes explaining their purpose and intent. The proposed

amendments 'were circulated to the bench and bar for comment in

December 1992. The scheduled public hearing on the amendments was

canceled because no one requested to testify.

The proposed amendments to Rules 8002 and 8006, along with

conforming changes to the Appellate and Civil Rules, are intended

to designate a single event that initiates tolling periods in the

Appellate, Bankruptcy, and Civil Rules for certain post-trial

motions. Your Committee voted to make several stylistic changes to

the proposed amendments. An excerpt from the Advisory Committee

report and the proposed amendments, as amended, are set forth in

APendix B.

Recommendation: That the Judicial Conference approve the
proposed amendments to Bankruptcy Rules 8002 and 8006 and
transmit them to the Supreme Court for its consideration with
a recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law.

III. Amendments to the Federal Rules of Criminal Procedure.

The Advisory Committee on Criminal Rules submitted to your

Committee proposed amendments to Criminal Rules 16, 29, 32, and 40

together with Committee Notes explaining their purpose and intent.

The proposed amendments were circulated for public comment in late

December 1992 on an expedited four-month timetable to coincide with

the timetable for amendments to Evidence Rule 412. A public

6



hearing on the proposed amendments was held in Washington, D.C. on

April 22, 1993.

The Advisory Committee received a substantial number of

comments on the proposed amendments to Criminal Rule 32,

particularly from probation officers who were concerned about the

time deadlines imposed on the completion of presentence reports. In

light of these concerns, the Advisory Committee eliminated the

reference to the specific time set for the completion of a

presentence report and substituted the existing provision, which

requires the report to be completed before the sentence is imposed

"without unreasonable delay.' Specific time periods regulating

other stages of the sentencing process, however, were retained in

the proposed amendments. The Advisory Committee also retained the

proposed amendment's presumption that a probation officer's

sentencing recommendation be disclosed to the parties, despite the

recommendation of the Committee on Criminal Law to retain the

current rule's presumption against disclosure.

The Advisory Committee made several other changes to the

original draft regarding the responsibilities and authority of

probation officers during the sentencing process. Among other

things, the changes would provide defendant's counsel with a

reasonable opportunity, instead of an entitlement, to attend any

interview with a probation officer, and they would authorize a

probation officer to arrange, rather than to require, meetings with

defendant's counsel. In addition, your Committee made stylistic

changes to the proposed amendments.

7



Your Committee agreed with the Advisory Committee's conclusion

that a victim allocution provision in Rule 32 was unnecessary

because a court now has the discretion to permit a victim to speak

at sentencing. Mandating victim allocution might lead to greater

victim frustration because of the sentencing guidelines

restrictions, which limit the impact of a victim's statement. Your

Committee, however, eliminated as unnecessary several sections of

the Committee Note, which would have explained in detail these and

other reasons for not including the victim allocution provision in

the Rule.

The proposed changes to Rules 16, 29, and 40 are relatively

minor. The proposed change to Rule 16 would explicitly extend the

discovery and disclosure requirements of the rule to organizational

defendants. The changes to Rule 29 would permit the reservation of

a motion for a judgment of acquittal made at the close of the

government's case in the same manner as the rule now permits for

motions made at the close of all the evidence. Changes to Rule 40

would clarify the authority of a magistrate judge to set conditions

of release in those cases where a probationer or supervised

releasee is arrested in a district other than the district having

jurisdiction.

The proposed amendments to the Federal Rules of Criminal

Procedure, as recommended by your Committee, appear in Appendix C

together with an excerpt from the Advisory Committee report.

8



Recommendation: That the Judicial Conference approve proposed
amendments to Criminal Rules 16, 29, 32, and 40 and transmit
them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law.

The Advisory Committee also submitted proposed amendments to

Criminal Rules 5, 10, 43, and 53, and recommended that they be

published for public comment. The proposed amendment to Rule 5

would exempt from the Rule's requirements prosecutions initiated

under the Unlawful Flight to Avoid Prosecution (UFAP) statute,

because a United States attorney rarely prosecutes defendants under

the statute. UFAP is used primarily to assist state law

enforcement officers in apprehending and holding alleged state law

offenders. Rules 10 and 43 would be amended to allow video

teleconferencing of certain pretrial proceedings with the approval

of the court. The proposed changes to Rule 43 would also allow the

court to sentence a defendant in absentia who flees after the trial

has begun. Finally, the proposed amendment to Rule 53 would permit

broadcasting of proceedings under guidelines to be adopted by the

Judicial Conference. A Conference approved pilot program

permitting broadcasts of proceedings in civil cases is presently

underway.

Your Committee made stylistic changes and voted to circulate

the proposed amendments to the bench and bar for comment. In order

to establish an orderly time for publication, your Committee also

authorized the Advisory Committee to consult with the other

advisory committees and determine the time to distribute the

proposed amendments for public comment.

9



IV. Amendments to the Federal Rules of Evidence.

The Advisory Committee on Evidence submitted to your Committee

proposed amendments to Evidence Rule 412 together with Committee

Notes explaining their purpose and intent. The proposed amendments

would clarify and extend the protection of the rule to victims of

sexual misconduct in all criminal and civil cases.

Your Committee was advised that legislation had been

considered during the last Congressional session that would bypass

the rulemaking process by directly amending Evidence Rule 412. To

address the Congressional concern for prompt action your Committee,

at the request of the Judicial Conference's Ad Hoc Committee on

Violence Against Women, agreed to expedite the rulemaking process

to enable Congress to consider the proposed amendments to Rule 412

during the 103rd Congressional session.

The original draft of the amendments to Evidence Rule 412 was

prepared by the Advisory Committee on Criminal Rules in

consultation with the Advisory Committee on Civil Rules. The

proposed amendments would expand the protection of the rule to all

criminal and civil cases. They were circulated for public comment

under an expedited timetable in late December 1992 for a four-month

period. A public hearing was held on the amendments by the newly

reactivated Advisory Committee on Evidence Rules in Washington,

D.C. on May 6, 1993.

Based on the comments received and the testimony at the

hearing, the Advisory Committee on Evidence revised and

restructured the original proposal. In particular, the committee

10



clarified the operation and effect of the amendments in civil cases

and on third party witnesses. The Committee Note was also

substantially revised to clarify the meanings of several phrases

used throughout the rule and explain the precise extent of the

rule's protections. The changes to the original draft did not

alter, however, the principal purpose of the amendments, which was

to protect the privacy interests of a victim of a sexual offense in

all civil and criminal cases. Your Committee adopted several

additional revisions, including language explicitly allowing the

prosecutor to introduce evidence of prior sexual acts by the

defendant with the victim.

The proposed amendments to Rule 412 of the Federal Rules of

Evidence appears in Appendix D.

Recommendation: That the Judicial Conference approve the
proposed amendments to Rule 412 of the Federal Rules of
Evidence and transmit the proposal to the Supreme Court
for its consideration with the recommendation that it be
adopted by the Court and transmitted to Congress pursuant
to law.

V. ReKort of the Advisory Committee on Civil Rules.

The Advisory Committee on Civil Rules submitted proposed

amendments to Civil Rules 26, 43, 50, 52, and 59 and recommended

that they be published for public comment. Proposed changes to

Rule 23 were also submitted for discussion but without a request

for immediate publication.

The proposed changes to Rule 26 would clarify the authority of

a court to dissolve or modify a protective order. Several factors

would be listed for the court to consider in making its decision,

including the impact on the public. Rule 43 would be changed to

11



allow a court to view the testimony of a witness via audio or video

transmission during a trial in open court. Finally, the proposed

amendments to Rules 50, 52, and 59 would set uniform time periods

to file certain post-trial motions consistent with the proposed

changes to the Appellate and Bankruptcy Rules.

Your Committee voted to circulate the proposed amendments to

the bench and bar for comment after slightly revising the changes

to Rules 50, 52, and 59 to achieve uniformity with the changes in

the Appellate and Bankruptcy Rules. The timing of the publication

was left to the discretion of the Advisory Committee because of the

possibility of confusion resulting from the large package of rules

amendments now pending before the Congress.

VI. Technical Amendments and Conformance of Local Rules with
National Rules.

Your Committee reviewed draft uniform provisions prepared by

the committees' reporters that would: (1) authorize the Judicial

Conference to make technical corrections and conforming amendments

to the rules directly, without action by the Supreme Court and the

Congress; (2) authorize the Judicial Conference to prescribe a

uniform numbering system that must be followed in the local court

rules, and (3) permit the imposition of a sanction for

noncompliance with certain local court procedures only if a party

has had actual notice of the requirement. The uniform provisions

would be included in the following rules: (1) Rules 47 and 49 of

the Federal Rules of Appellate Procedure; (2) Rules 8018, 9029, and

9037 of the Federal Rules of Bankruptcy Procedure; (3) Rules 83

and 84 of the Federal Rules of Civil Procedure; and (4) Rules 57

12



and 59 of the Federal Rules of Criminal Procedure. The Advisory

Committee on Evidence was requested to determine whether the

proposed amendments should be included in the Federal Rules of

Evidence.

The amendments proposed by the Advisory Committee on Civil

Rules included an additional provision that would relieve a party,

who failed through negligence to comply with a local rule imposing

a requirement of form, from any loss of rights. Your Committee

voted to circulate the proposed amendments with the addition of the

provision recommended by the Advisory Committee on Civil Rules to

the bench and bar for comment.

VII. Proposed Guidelines For Filing by Facsimile.

At the request of the Committee on Court Administration and

Case Management, your Committee reviewed proposed Guidelines for

Filing by Facsimile. Under Appellate Rule 25, Bankruptcy Rule 7005

(incorporating the civil procedures in adversary proceedings),

Civil Rule 5, and Criminal Rule 49 (incorporating the civil

procedures), papers may be filed with the court by "facsimile

transmission if permitted by rules of the (court), provided that

the rules are authorized by and consistent with standards

established by the Judicial Conference of the United States." In

1991, the Conference issued very restrictive guidelines that allow

facsimile filing only in compelling circumstances or where it had

been authorized previously by a court. The proposed guidelines

would liberalize the opportunity of courts to authorize filing by

facsimile.

13



Your Committee requested each of the Advisory Committees to

determine whether the proposed guidelines were inconsistent with

the federal rules. After considerable discussion, your Committee

voted to recommend against adoption of the proposed Guidelines for

Filing by Facsimile in their present form.

The reporters to the respective advisory committees attempted

to draft an acceptable revision of the proposed guidelines. After

examining the draft of the reporters, your Committee is of the view

that many issues would still remain that require careful

consideration before approval of a revised draft could be

recommended. In particular, concerns were raised regarding

potential abuse by pro se litigants, the likelihood that extensive

local rulemaking would be necessary to resolve issues left

outstanding under the guidelines, and the consequences for failing

to comply with specific provisions of the guidelines, e.g., using

equipment not prescribed by the guidelines.

Recommendation: That the Judicial Conference not approve the
adoption of the proposed Guidelines for Filing by Facsimile in
their present form.

VIII. Report of the Subcommittee on Long-Ranqe Planning.

Your Committee discussed the request of the Long-Range

Planning Committee for its views on the size of the Article III

judiciary. After careful consideration, your Committee determined

that any cap or limitation on the size of the federal judiciary

would have no material effect on the Rules Enabling Act process or

the federal rules. Accordingly, your Committee voted not to take

a position as a committee on this issue.
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IX. Report to the Chief Justice on Proposed Amendments Generating
Substantial Controversy.

In accordance with the standing request of the Chief Justice,

a summary of the proposed amendments generating substantial

controversy is set forth as Appendix E.

Respectfully submitted,

Thomas E. Baker
William 0. Bertelsman
Frank H. Easterbrook
Thomas S. Ellis, III
Alan W. Perry
Edwin J. Peterson
George C. Pratt
Dolores K. Sloviter
Alicemarie H. Stotler
Alan C. Sundberg
Philip B. Heymann
William R. Wilson
Charles Alan Wright

Robert E. Keeton, Chairman

Appendix A: Proposed Amendments to the Federal Rules of
Appellate Procedure

Appendix B: Proposed Amendments to the Federal Rules of
Bankruptcy Procedure

Appendix C: Proposed Amendments to the Federal Rules of Criminal
Procedure

Appendix D: Proposed Amendments to the Federal Rules of
Evidence

Appendix E: Proposed Rules Amendments Generating Substantial
Controversy
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Agenda F-19
(Appendix E)
Rules
September 1993

PROPOSED RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

At its meeting on June 17-19, 1993, the Committee on Rules ofPractice and Procedure reviewed the proposed rules amendmentssubmitted by four advisory committees and with few except-ions votedunanimously to recommend their adoption. A summary of theproposals generating substantial controversy is set-forth below.

I. Federal Rules of Appellate Procedure.

None of the proposed rules caused significant controversyeither in the Advisory Committee or in- the Standing--Committee, andnone generated significant comment during the publication period.

The Standing Committee made several technical and stylisticchanges that were not controversial. Rule 38 is the only rule thatwas substantially changed by the Standing Committee. The AdvisoryCommittee had recommended that Rule 38 require that a court ofappeals give notice and opportunity to respond before it couldimpose sanctions. The Standing Committee amended the rule -toprovide that if sanctions are requested in a-separately filedmotion,-the court need not give notice.

The amendments to Rule 28 require that a brief- include asummary of argument. Only three comments were submitted, and allof them opposed the -proposal. The Advisory Committee, however,believes that a summary would be useful in a variety of ways anddecided not to make any changes in the proposed amendment. The-Committee further noted that a number of circuits have local rulesrequiring a summary of argument and that those circuits reportsatisfaction with they requirement. The Standing Committeeunanimously approved the Advisory Committee's proposal.

The amendments to Rules 40 and 41 lengthen from 14 to 45 daysthe time for filing a petition for rehearing in a civil caseinvolving the United States. The NLRB opposes the amendmentbecause it may delay the effectiveness of enforcement orders. TheNLRB believes that an enforcement order becomes effective only uponissuance of the mandate. -- Because the extension of time forpetitioning for rehearing will delay the issuance of the mandate,the effective date of an enforcement order will also be delayed.The Committee decided to make no change in the proposed amendmentbecause, when necessary, that court- can direct that the mandateissue forthwith. The Standing Committee unanimously approved theAdvisory Committee's proposal.
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I Federa Ruls ofCriminal -Procedure.

The only proposal generating controversy concerned theproposed amendments to Rule 32, which is being completelyreorganized. Within that rule there were several points of debate.Most of the comments on the proposal were from probation officers,who were concerned about the impact that the rewritten rule mighthave on their practices.

First, as originally published for comment, Rule 32(a)included a 70-day maximum time limit for completing the sentencingprocedures. Almost all the commentators criticized any fixeddeadline for completing what can be a time-consuming process.After carefully considering those comments, the Criminal RulesAdvisory Committee modified the proposed amendments to the rule toprovide, as it does now, that a sentence should be imposed "withoutunnecessary delay." The proposed rule would continue to applyinternal time limits for completing the component- parts of thesentencing procedures; but even those limits may be shortened orlengthened for good cause. Thus, each court will continue to haveflexibility in setting time limits for sentencing.

Second, a number of probation officers expressed concern aboutthe delays that might result if the defendant were given the rightto have defense counsel present during any interviews conducted bythe probation officer. Still other commentators endorsed the ideaof having counsel present; in their view, counsel's presence wouldavoid later misunderstandings. Again, the Advisory Committeeconsidered the criticisms of the proposed rule and modified itslightly to provide that counsel will be given a reasonableopportunity to be present. That should ensure that counsel willnot be permitted to delay the proceedings unduly by not beingavailable for the interview.

Finally, the Advisory Committee was aware that Congress isconsidering an amendment to Rule 32 to require a court to apprisevictims of certain crimes of the right to make a statement duringsentencing. As published, the Committee Note to Rule 32 includeda specific statement indicating that the Committee had considered,and rejected, an explicit right of victim allocution in the rule.Although the Committee was sensitive to the interest of somevictims in the sentence to be imposed, it also recognized a-numberof difficulties that the Committee ultimately concluded outweighedany value to the victim in personally addressing the court.

First, under guideline sentencing (which takes-victim impactinto account), the court has very limited sentencing discretiononce the applicable guideline range, which is usually below themaximum sentence allowed by statute, has been determined. In mostcases, therefore, the views of the victim would have little or no

2





impact upon the sentence, thereby producing a likelihood of victimfrustration rather than victim satisfaction.

Additionally, if the victim's allocution persuaded the courtto consider a possible departure from the guideline sentencingrange, due process might require notice and an opportunity tocontest that result under Burns v. United States U.S..111 S.Ct. 2182 (1991). This could substantially complicate anddelay the sentencing hearing. There is also a problem in thefederal system in identifying victims who would have the right toallocution. Although a single victim of a violent crime is easilyidentified, federal criminal law covers a broad range of bothviolent and non-violent conduct, which often results in numerousvictims. In such cases, it simply would not be feasible to extendthe right of allocution to all victims.

Finally, the Committee also took into account existing law andprocedures to keep victims in-formed of the progress of the case,permit the victim to be present at all stages of the judicialproceeding including sentencing, and provide an opportunity fordirect input in the preparation of the presentence report. SeeRule 32(b)(4)(D). See also, 42 U.S.C. §§ 10601, et seq.(enumerated victims' rights include, inter alia, the right to benotified of court proceedings and the right to confer withthe attorney for the Government).

III. Federal Rules of BankruDtcv and Evidence.

The proposed amendments to two Bankruptcy Rules and oneEvidence Rule did not generate substantial controversy. TheStanding Committee made technical and stylistic revisions to eachproposal.
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DUPLICATE OF CONGRESSIONAL RECORD

ATTACHMENT TO AGENDA ITEM 7

DEALING WITH PROPOSED RULES AMENDMENTS

PENDING IN THE SENATE PASSED CRIME BILL



November 19 legislative day, November Z), 1993

Ordered to be printed as passed

In the Senate of the United States,
November 19 (legislative day, November 2), 1993.

Resolved, That the bill from the House of Representa-
tives (H.R. 3355) entitled "An Act to amend the Omnibus
Crime Control and Safe Streets Act of 1968 to allow grants
to increase police presence, to expand and improve coopera-
tive efforts between law enforcement agencies and members
of the community to address crime and disorder problems,
and otherwise to enhance public safety", do pass with the fol-
loNing

AMEND3M1ENT:

Strike out all after the enacting clause and insert:
1 SECTION 1. SHORT TITLE.

2 This Act may be cited as the "Violent Crime Control

3 and Law Enforcement Act of 1993".

4 SEC. 2. TABLE OF CONTENTS.

5 ihe following is the table of contents for this Act:
Sec. 1. Slwrt title.
Sec. 2. Table of contents.

TITLE I-PUBLIC SAFETY AND POLICING

Sec. 101. Short title.
Sec. 102. Findings and purposes.
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1 or an alien admitted for permanent residence in the United

2 States who travels in foreign commerce, or conspires to do

3 so, for the purpose of engaging in any sexual act (as defined

4 in section 2245) with a person under 18 years of age that

5 would be in violation of chapter 109A if the sexual act oc-

6 curred in the special maritime and territorial jurisdiction

7 of the United St A all be fined under this title, impris-

8 oned not more than 10 years, or both. ".

9 SEC. 825. SENSE OF CONGRESS CONCERNING STATE LEGIS-

10 LATION REGARDING CHILD PORNOGRAPHY.

11 It is the sense of the Congress that each State that has

12 not yet done so should enact legislation prohibiting the pro-

13 duction, distribution, receipt, or simple possession of mate-

14 rials depicting a person under 18 years of age engaging

15 in sexually explicit conduct (as defined in section 2256 of

16 title 18, United States Code) and providing for a maximum

17 imprisonment of at least 1 year and for the forfeiture of

18 assets used in the commission or support of or gained from,

19 such offenses.

20 Subtitle E-Rules of Evidence,

21 Practice and Procedure

22 SEC. 831. ADMISSIBILITY OF EwDENCE OF SIMILAR CRES

23 IN SEX OFFENSE CASES.

24 The Federal Rules of Evidence are amended by adding

25 after Rule 412 the following new rules:

t ER 3355 EAS
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1 "Rule 413. Evidence of Similar Crimes in Sexual As-
2 sault Cases

3 "(a) In a criminal case in which the defendant is ac-
4 cused of an offense of sexual assault, evidence of the defend-
5 ant's commission of another offense or offenses of sexual as-
6 sault is admissible, and may be considered for its bearing
7 on any matter to which it is relevant.
8 "(b) In a case in which the Government intends to offer
9 evidence under this rule, the attorney for the Government

10 shalt disclose the evidence to the defendant, including state-
11 ments of witnesses or a summary of the substance of any
12 testimony that is expected to be offered, at least fifteen days
13 before the scheduled date of trial or at such later time as
14 the court may allow for good cause.
15 "(c) This rule shall not be construed to limit the ad-
16 mission or consideration of evidence under any other rule.
17 "(d) For purposes of this rule and Rule 415, "offense
18 of sexual assault" means a crime under Federal law or the
19 law of a State (as defined in section 513 of title 18, United
20 States Code) that involved-

21 "(1) any conduct proscribed by chapter 109A of
22 title 18, United States Code;
23 "(2) contact, without consent, between any part
24 of the defendant's body or an object and the genitals
25 or anus of another person;

t HR 3355 Sm
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1 "(3) contact, without consent, between the geni-

2 tals or anus of the defendant and any part of another

3 person's body;

4 "(4) deriving sexual pleasure or gratification

5 from the infliction of death, bodily injury, or physical

6 pain on another person; or

7 "(5) an a ~tbetr conspiracy to engage in con-

8 duct described in paragraphs (i)-(4).

9 "Rule 414. Evidence of Similar Crimes in Child Motes-

10 tation Cases

11 "(a) In a criminal case in which the defendant is ac-

12 cursed of an offense of child molestation, evidence of the de-

13 fendant's commission of another offense or offenses of child

14 molestation is admissible, and may be considered for its

15 bearing on any matter to which it is relevant.

16 "(b) In a case in which the Government intends to offer

17 evidence under this rule, the attorney for the Government

18 shall disclose the evidence to the defendant, including state-

19 ments of witnesses or a summary of the substance of any

20 testimony that is expected to be offered, at least fifteen days

21 before the scheduled date of trial or at such later time as

22 the court may allow for good cause.

23 "(c) This rule shall not be- construed to limit the ad-

24 mission or consideration of evidence under any other rule.

t HR 3355 EAS
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1 "(d) For purposes of this rule and Rule 415, "child"
2 means a person below the age of fourteen, and "offense of

3 child molestation" means a crime under Federal law or the
4 law of a State (as defined in section 513 of title 18, United
5 States Code) that involved-

6 "(1) any conduct proscribed by chapter 109A of
7 title 18, United States Code, that was committed in
8 relation to a child;

9 "(2) any conduct proscribed by chapter 110 of
10 title 18, United States Code;

11 "(3) contact between any part of the defendant's
12 body or an object and the genitals or anus of a child;
13 "(4) contact between the genitals or anus of the
14 defendant and any part of the body of a child;
15 "(5) deriving sexual pleasure or gratification
16 from the infliction of death, bodily injury, or physical
17 pain on a child; or

18 "(6) an attempt or conspiracy to engage in con-
19 duct described in paragraphs (1)-(5).

20 "Rule 415. Evidence of Similar Acts in Civil Cases
21 Concerning Sexual Assault or Child Mo-
22 lestation

23 "(a) In a civil case in which a claim for damages or
24 other relief is predicated on a party's alleged commission
25 of conduct constituting an offense of sexual assault or child

tHR 3355 EAS
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1 molestation, evidence of that party's commission of another

2 offense or offenses of sexual assault or child molestation is

3 admissible and may be considered as provided in Rule 413

4 and Rule 414 of these rules.

5 "(b) A party who intends to offer evidence under this

6 Rule shall disclose the evidence to the party against whom

7 it will be offered, "'icluding statements of witnesses or a

8 summary of the substance of any testimony that is expected

9 to be offered, at least fifteen days before the scheduled date

10 of trial or at such later time as the court may allow for

11 good cause.

12 "(c) This rule shall not be construed to limit the ad-

13 mission or consideration of evidence under any other rule."

14 Subtitle F-Sexually Violent

15 Predators

16 SEC. 841. SHORT TITLE

17 This subtitle may be cited as the "Sexually Violent

18 Predators Act".

19 SEC. 842. FLNDING&

20 Congress finds that-

21 (1) there exists a small but extremely dangerous

22 group of seamlly violent persons who do not have a

23 mental disease or defect;

24 (2) persons who are sexually violent predators

25 generally have antisocial personality features that-

t 35R SM EAS
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1 sexually violent predator required to register under this sec-

2 tion.

3 (d) IMMUNITY FOR GOOD FAiTH CONDUCT.-Law en-

4 forcement agencies, employees of law enforcement agencies,

5 and State officials shall be immune from liability for any l

6 good faith conduct under this section.

7 TITLE IX-CRIME VICTIMS
8 Subtitle A-Victims' Rights
9 SEC. 901. VICTIMS RIGHT OF ALLOCUTION IN SENTENCING.

10 Rule 32 of the Federal Rules of Criminal Procedure l

11 is amended by-

12 (1) striking "and" following the semicolon in

13 subdivision (a) (1) (B);

14 (2) striking the period at the end of subdivision

15 (a)(1)(C) and inserting in lieu thereof ', and";

16 (3) inserting after subdivision (a)(1)(C) the

17 following:

18 "(D) if sentence is to be imposed for a crime

19 of violence or sexual abuse, address the victim

20 personally if the victim is present at the sentenc-

21 ing hearing and determine if the victim wishes

22 to make a statement and to present any inforna-

23 tion in relation to -the sentence.";

24 (4) in the second to last sentence of subdivision

25 (a)(1), striking "equivalent opportunity" and insert-

t HR 36 EAS
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1 ing in lieu thereof "opportunity equivalent o that of

2 the defendant's counsel";

3 (5) in the last sentence of subdivision (a)(1) in-

4 serting "the victim," before "or the attorney for the

5 (Government."; and

6 (6) adding at the end the following:

7 "(1 DEFINITIONS.-For purposes of this rude-

8 "(1) 'victim' means any individual against

9 whom an offense for which a sentence is to be imposed

10 has been committed, but the right of aloeution under

11 subdivision (a)(1)(D) may be exercised instead by-

12 "(A) a parent or legal guardian in case the

13 victim is below the age of eighteen years or in-

14 competent; or

15 "(B) one or more family members or rel-

16 atives designated by the court in case the victim

17 is deceased or incapacitated;

18 if such person or persons are present at the sentencing

19 hearing, regardless of whether the victim is present;

20 and

21 ,(2) 'crime of violence or sexual abuse' means a

22 crime that involved the use or attempted or threatened

23 use of physical force against the person or property

24 of another, or a crime under chapter iO9A of title 18,

25 United States Code.".

t HR 355 E
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1 "(a) The court may order the probation service of the

2 wurt to obtain information pertaining to the amount of

3 loss sustained by any victim as a result of the offense, the

4 financial resources of the defendant, the financial needs and

5 earning ability of the defendant and the defendant's depend-

6 ents, and such other factors as the court deems appropriate.

7 Te probation service of the court shalt include the informa-

8 tion collected in the report of presentence investigation or

9 in a separate report, as the court directs.", and

10 (4) by adding at the end thereof the following

11 new subsection:

12 8(e) The court may refer any issue arising in connec-

13 tion with a proposed order of restitution to a magistrate

14 or special master for proposed findings of fact and rec-

15 ommendations as to disposition, subject to a de novo deter-

16 mination of the issue by the court.".

17 SEC. 903. SENSE OF THE CONGRESS CONCERNING THE

18 RIGHT OF A VICTIM OF A VIOLENT CRIME OR

19 SEXUAL ABUSE TO SPEAK AT AN OFFENDER'S

20 SENTENCING HEARING AND AN PAROLE

21 HEARING.

22 It is the sense of the Congress that-

23 (1) the law of a State should provide for a vic-

24 tim's rght of allocution at a sentencing hearing and

HR 3355 EA/PP-8
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1 at any parole hearing if the offender has been con-

2 victed of a crime of violence or sexual abuse;

3 (2) such a victim should have an opportunity

4 equivalent to the opportunity accorded to the offend-

5 er's counsel to address the sentencing court or parole

6 board and to present information in relation to the

7 sentence imposed or to the early release of the of-

8 fender; and

9 (3) if the victim is not able to or chooses not to

10 testify at a sentencing hearing or parole hearing, the

11 victim's parents, legal guardian, or family members

12 should have the right to address the court or board.

13 Subtitle B-Crime Victims' Fund
14 SEC. 911. AMOUNTS OF FUNDS FOR COSTS AND GRANTS.

15 Section 1402(d)(2) of the Victims of Crime Act of 1984

16 (42 U.S.C. 10601 (d) (2)) is amended-

17 (1) by striking "and" at the end of subpara-

18 graph (A);

19 (2) by striking the period at the end of subpara-

20 graph (B) and inserting a semicolon; and

21 (3) by adding at the end the following new sub-

22 paragraphs:

23 "(C) 1 percent shall be available for grants

24 under section 1404(c); and

t ER 3355 EAS
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1 (b) DELEGATiOv.-Any member or employee of the

2 Commission may, if authorized by the Commission, take

3 any action that the Commission is authorized to take I'ilr

4 this subtitle.

5 (c) ACCESS TO INvFOR ATJON.-The Commission may

6 request directly from any executive department or agency

7 such information as may be necessary to enable the Cor-

8 mission to carry out this subtitle, on the request of the Chair

9 of the Commission.

10 (d) MAMLS.-The Commission may use the Uted

11 States mails in the same manner and under the same cqn di-

12 tions as other departments and agencies of the United

13 States.

14 SEC. 3248. AUTHORIZATION OF APPROPRIATIONS.

15 There is authorized to be appropriated to carry out

16 this subtitle $500,000forfiscal year 1994.

17 SEC. 3249. TERMINATION.

18 The Commission shall cease to exist 30 days after the

19 date on which its final report is submitted under section

20 3244.

21 Subtitle E-New Evidentiary Rules
22 SEC. 3251. SExUAL HISTORY IN ALL CRIMINAL CASES.

23 (a) RULE.-The Federal Rules of Evidence are amend-.

24 ed by inserting after rule 412 the following new rule:

t HR 3355 PAS
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1 "Rule 412A. Evidence of victim's past behavior in

2 other criminal cases

3 "(a) REPUTATION AND OPINION EvIDENcE Ex-

4 CLuDED.-Notwithstanding any other law, in a criminal

5 case, other than a sex offense case governed by rule 412,

6 reputation or opinion evidence of the past sexual behavior

7 of an alleged victim is not admissible.

8 "(b) AD.MIssIBILITY.-Aotwithstandinzg any other law,

9 in a criminal case, other than a sex offense case governed

10 by rule 412, evidence of an alleged victim's past sexual be-

11 havior (other than reputation and opinion evidence) may

12 be admissible if-

13 "(1) the evidence is admitted in accordance with

14 the procedures specified in subdivision (c); and

15 "(2) the probative value of the evidence out-

16 weighs the danger of unfair prejudice.

17 "(c) PROCEDURES.-(1) If the defendant intends to

18 offer evidence of specific instances of the alleged victim's

19 past sexual behavior, the defendant shall make a written

20 motion to offer such evidence not later than 15 days before

21 the date on which the trial in which such evidence is to

22 be offered is scheduled to begin, except that the court may

23 allow the motion to be made at a later date, including dur-

24 ing trial, if the court determines either that the evidence

25 is newly discovered and could not have been obtained earlier

26 through the exercise of due diligence or that the issue to

t HR 3355 FAS
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1 which such evidence relates has newly arisen in the case.

2 Any motion made under this paragraph shall be served on

3 all other parties and on the alleged victim.

4 "(2) The motion described in paragraph (1) shall be

5 accompanied by a written offer of proof If necessary, the

6 court shall order a hearing in chambers to determine if such

7 evidence is admissible. At the hearing, the parties may call

8 witnesses, including the alleged victim and offer relevant

9 evidence. Notwithstanding subdivision (b) of rule 104, if the

10 relevancy of the evidence which the defendant seeks to offer

11 in the trial depends upon the fuiillment of a condition of

12 fact, the court, at the hearing in chambers or at a subse-

13 quent hearing in chambers scheduled for such purpose, shall

14 accept evidence on the issue of whether such condition of'

15 fact is fulfilled and shall determine such issue.

16 "(3) If the court determines on the basis of the hearing

17 described in paragraph (2), that the evidence the defendant

18 seeks to offer is relevant, not excluded by any other evi-

19 dentiary rale, and that the probative value of such evidence

20 outweighs the danger of unfair prejudice, such evidence

21 shall be admissible in the trial to the extent an order made

22 by the court specifies the evidence which may be offered and

23 areas with respect to which the alleged victim may be exam-

24 ined or cross-examined. In its order, the court should con-

25 sider (A) the chain of reasoning leading to its finding of

t HR 3355 EAS
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1 relevance, and (B) why the probative value of the evidence

2 outweighs the danger of unfair prejudice given the potential

3 of the evidence to humiliate and embarrass the alleged vic-

4 tim and to result in unfair or biased jury inferences.".

5 (b) TECHNTICAL AMENDMENT.-The table of contents

6 for the Federal Rules of Evidence is amended by inserting

7 after the item relating to rule 412 the following new item:

"412A. Evidence of victim's past behavior in other criminal cases:

"(a) Reputation and opinion evidence excluded.
"(b) Admissibility.
"(c) Procedures.".

8 SEC. 3252. SEXUAL HISTORY IN CIVIL CASES.

9 (a) RULE.-The Federal Rules of Evidence, as amend-

10 ed by section 3251, are amended by adding after rule 412A

i1 the following new rule:

12 "Rule 412B. Evidence of past sexual behavior in civil

13 cases

14 "(a) REPUTATION AND OPINION EVIDENCE Ex-

15 CLUDDED.-Notwithstanding any other law, in a civil case

16 in which a defendant is accused of actionable sexual mis-

17 conduct, reputation or opinion evidence of the plaintiffs

18 past sexual behavior is not admissible.

19 "(b) ADMISSIBLE EvIDENCE.-Notwithstanding any

20 other law, in a civil case in which a defendant is accused

21 of actionable sexual misconduct, evidence of a plaintiffs

22 past sexual behavior other than reputation or opinion evi-

23 dence may be admissible if-

HR 3355 EAS/PP-20
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1 "(1) it is admitted in accordance with the proce-

2 dures specified in subdivision (c); and

3 "(2) the probative value of the evidence out-

4 weighs the danger of unfair prejudice.

5 "(c) PROCEDURES.-(1) If the defendant intends to
6 offer evidence of specific instances of the plaintiffs past sex-

7 ual behavior, the defendant shall make a written motion

8 to offer such evidence not later than 15 days before the date

9 on which the trial in which such evidence is to be offered

10 is scheduled to begin, except that the court may allow the

11 motion to be made at a later date, including during trial,

12 if the court determines either that the evidence is newly dis-

13 covered and could not have been obtained earlier through

14 the exercise of due diligence or that the issue to which such

15 evidence relates has newly arisen in the case. Any motion

16 made under this paragraph shall be served on all other par-

17 ties and on the plaintiff.

18 "(2) The motion described in paragraph (1) shall be

19 accompanied by a written offer of proof If necessary, the
20 court shall order a hearing in chambers to determine if such

21 evidence is admissible. At the hearing, the parties may call

22 witnesses, including the plaintiff and offer relevant evi-
23 dence. Notwithstanding subdivision (b) of rule 104, if the

24 relevancy of the evidence that the defendant seeks to offer

25 in the trial depends upon the fulfillment of a condition of
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1 fact, the court, at the hearing in chambers or at a subse-

2 quent hearing in chambers scheduled for the purpose, shall

3 accept evidence on the issue of whether the condition offact

4 is fulfilled and shall determine such issue.

5 "(3) If the court determines on the basis of the hearing

6 described in paragraph (2) that the evidence the defendant

7 seeks to offer is relevant and not excluded by any other evi-

8 dentiary rule, and that the probative value of the evidence

9 outweighs the danger of unfair prejudice, the evidence shall

10 be admissible, in the trial to the extent an order made by

11 the court specifies evidence that may be offered and areas

12 with respect to which the plaintiff may be examined or

13 cross-examined. In its order, the court should consider-

14 "(A) the chain of reasoning leading to its finding

15 of relevance; and

16 "(B) why the probative value of the evidence out-

17 weighs the danger of unfair prejudice given the poten-

18 tial of the evidence to humiliate and embarrass the al-

19 leged victim and to result in unfair or biased jury in-

20 ferences.

21 "(d) DEFINITIONS.-For purposes of this rule, a case

22 involving a claim of actionable sexual misconduct, includes

23 sexual harassment or sex discrimination claims brought

24 pursuant to title VII of the Civil Rights Act of 1964 (42

25 U.S.C. 2000(e)) and gender bias claims brought pursuant
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1 to title TXX V of the Violence Against Women Act of

2 1993.".

3 (b) TECHNICAL AMENADMEATT.-The table of contents

4 for the Federal Rules of Evidence, as amended by section

5 3251, is amended by inserting after the item relating to

6 rule 412A the following new item:
"412B. Evidence of past sexual behavior in civil cases:

"(a) Reputation and opinion evidence excluded.
"(b) Admissible evidence.
"(c) Procedures.
"(d) Definitions.".

7 SEC. 3253. AMENDMENTS TO RAPE SHIELD LAW.

8 (a) RULE.-Rule 412 of the Federal Rules of Evidence

9 is amended-

10 (1) by adding at the end the following new sub-

11 divisions:

12 "(e) INTERLOCUTORY APPEAL.-Notwithstanding any

13 other law, any evidentiary rulings made pursuant to this

14 rule are subject to interlocutory appeal by the government

15 or by the alleged victim.

16 "(f) RULE OF RELEVANCE AND PRIVILEGE.-If the

17 prosecution seeks to offer evidence of prior sexual history,

18 the provisions of this rule may be waived by the alleged

19 victim. ", and

20 (2) by adding at the end of subdivision (c)(3) the

21 following: "In its order, the court should consider (A)

22 the chain of reasoning leading to its finding of rel-

23 evance; and (B) why the probative value of the evi-
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1 dence outweighs the danger of unfair prejudice given

2 the potential of the evidence to humiliate and embar-

3 rass the alleged victim and to result in unfair or bi-

4 ased jury inferences.

5 (b) TECHNTICAL AMENDMENT.-The table of contents

6 for the Federal Rules of Evidence is amended by adding

7 at the end the item relating to rule 412 thefollowing:

"(e) Interlocutory appeal.

"(0 Rule of relevance and privilege.".

8 SEC. 3254. EVIDENCE OF CLOTHING.

9 (a) RULE.-The Federal Rules of Evidence, as amend-

10 ed by section 3252, are amended by adding after rule 412B

11 the following new rule:

12 "Rule 413. Evidence of victim's clothing as inciting vi-

13 olence

14 "Notwithstanding any other law, in a criminal case

15 in which a person is accused of an offense under chapter

16 109A of title 18, United States Code, evidence of an alleged

17 victim's clothing is not admissible to show that the alleged

18 victim incited or invited the offense charged. ".

19 (b) TEcHNIcAL AMENDMENT.-The table of contents

20 for the Federal Rules of Evidence, as amended by section

21 3252, is amended by inserting after the item relating to

22 rule 412B the following new item:

"413. Evidence of victim's clothing as inciting violence.".
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1 by an agency of the United States or appro-

2 priatedfunds of the United States; and

3 "(ii) does not include any retirement, wel-

4 fare, Social Security, health, disability, veterans

5 benefit, public housing, or other similar benefit,

6 or any other benefit for which payments or serv-

7 ices are required for eligibility.

8 "(B) 'veterans benefit' means all benefits pro-

9 vided to veterans, their families, or survivors by vir-

10 tue of the service of a veteran in the Armed Forces of

11 the United States.".

12 SEC. 3706. INADMISSIBILITY OF EVIDENCE TO SHOW PROV-

13 OCATION OR INVITATION BY VICTIM IN- SEX

14 OFFENSE CASES.

15 (a) RULE.-The Federal Rules of Evidence, as amend-

16 ed by section 3254, are amended by adding after rule 41L

17 the following new rule:

18 "Rule 414. Inadmissibility of Evidence to Show Invitation o.

19 Provocation by Victim in Sexual Abuse Cases

20 "In a criminal case in which a person is accused c

21 an offense involving conduct proscribed by chapter 109A

22 title 18, United States Code, evidence is not admissible

23 show that the alleged victim invited or provoked the con

24 mission of the offense. This rule does not limit the adrni

25 sion of evidence of consent by the alleged victim if the iss-
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1 of consent is relevant to liability and the evidence is other-

2 wise admissible under these rules.".

3 (b) TECHNICAL AMuE.NDMIENT.-The table of contents

4 for the Federal Rules of Evidence, as amended by section

5 4, is amended by inserting after the item relating to rule

6 413 the following new item:

"414. Inadmissibility of evidence to show invitation or provocation by victinm in

sexual abuse cases.".

7 SEC. 3707. NATIONAL BASELINE STUDY ON CAMPUS SEXUAL

8 ASSAULT.

9 (a) STUDY.-The Attorney General shall provide for

10 a national baseline study to examine the scope of the prob-

11 lem of campus sexual assaults and the effectiveness of insti-

12 tutional and legal policies in addressing such crimes and

13 protecting victims. The Attorney General may utilize the

14 Bureau of Justice Statistics, the National Institute of Jus-

15 tice, and the Office for Victims of Crime in carrying out

16 this section.

17 (b) REPORT.-Based on the study required by sub-

18 section (a), the Attorney General shall prepare a report in-

19 cluding an analysis of-

20 (1) the number of reported allegations and esti-

21 mated number of unreported allegations of campus

22 sexual assaults, and to whom the allegations are re-

23 ported (including authorities of the educational insti-
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1 (1) the efforts that have been made by the De-

2 partment of Justice, including the Federal Bureau of

3 Investigation, to collect statistics on domestic violence;

4 and

5 (2) the feasibility of requiring that the relation-

6 ship between an offender and victim be reported in

7 Federal records of crimes of aggravated assault, rape,

8 and other violent crimes.

9 SEC. 3711. REPORT ON FAIR TREATMENT IN LEGAL PRO.

1 0 CEEDINGS.

11 Not later than 180 days after the date of enactment

12 of this Act, the Judicial Conference of the United States

13 shall review and make recommendations, and report to

14 Congress, regarding the advisability of creating Federal

15 rules of professional conduct for lawyers in Federal cases

16 involving sexual misconduct that-

17 (1) protect litigants from a course of conduct in-

18 tended solely for the purpose of distressing, harassing,

19 embarrassing, burdening, or inconveniencing liti-

20 gants;

21 (2) counsel against reliance on generalizations or

22 stereotypes that demean, disgrace, or humiliate on the

23 basis of gender;

24 (3) protect litigants from a course of conduct in-

25 tended solely to increase the expense of litigation; and
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1 (4) prohibit counsel from offering evidence that

2 the lawyer knows to be false or from discrediting evi-

3 dence the lawyer knows to be true.

4 SEC. 3712. REPORT ON FEDERAL RULE OF EViDENCE 404.

5 (a) STUDY.-Not later than 180 days after the date

6 of enactment of this Act, the Judicial Conference shall com-

7 plete a study of and shall submit to Congress recommenda-

8 tions for amending, rule 404 of the Federal Rules of Evi-

9 dence as it affects the admission of evidence of a defendant's

10 prior sex crimes in cases brought pursuant to chapter 109A

11 or other cases involving sexual misconduct.

12 (b) SPECIFIC IssuEs.-The study described in sub-

13 section (a) shall include-

14 (1) a survey of existing law on the introduction

15 of prior similar sex crimes under State and Federal

16 evidentiary rules;

17 (2) a recommendation concerning whether rule

18 404 should be amended to introduce evidence of prior

19 sex crimes and, if so-

20 (A) whether such acts could be used to prove

21 the defendant's propensity to act therewith; and

22 (B) whether evidence of prior similar sex

23 crimes should be admitted for purposes other

24 than to show character;
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1 (3) a recommendation concerning whether evi-

2 dence of similar acts, if admitted, should meet a

3 threshold of similarity to the crime charged;

4 (4) a recommendation concerning whether evi-

5 dence of similar acts, if admitted, should be limited

6 to a certain time period., (such as 10 years); and

7 (5) the effect, if any, of the adoption of any pro-

8 posed changes on the admissibility of evidence under

9 rule 412 of the Federal Rules of Evidence.

10 SEC. 3713. SUPPLEMENTARY GRANTS FOR STATES ADOPT- i

11 ING EFFECTIVE LAWS RELATING TO SEXUAL P

12 VIOLENCE.

13 (a) IX GENERAL.-The Attorney General may, in each

14 fiscal year, award an aggregate amount of up to $1, 000,000 iK

15 to a State that meets the eligibility requirements of sub- L

16 section (b).

17 (b) ELIGIBILITY.-Te authority to award additional

18 funding under this section is conditional on certification y,

19 by the Attorney General that the State has laws or policies

20 relating to sexual violence that exceed or are reasonably

21 cam parable to the provisions of Federal law (including

22 changes in Federal law made by this Act) in the following

23 areas:

24 (1) Provision of training and policy development

25 programs for law enforcement officers, prosecutors,
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ACENDA IX
Washington, D.C.
June 17-19, 1993

REPORT TO THE

COMUIDEE ON RULES OF PRACTICE AND PROCEDURE

FROM THE

SUBCOMMITTEE ON LONG RANGE PLANNING

JUNE 1993

Introduction: This is the second annual Report from the
Subcommittee on Long Range Planning. In the first part of this
Report, the Subcommittee offers three Action Items for
consideration by the Standing Committee: (1) a referral of the
Carnegie Commission Report on Science and Technology to the
Advisory Committee on the Rules of Evidence; (2) a request that
the Advisory Committee on the Rules of Evidence consider the
feasibility of drafting "Rules of Trial-Management"; and (3) a
proposal that the Subcommittee prepare a self-study of the
overall rulemaking procedures for review by the Standing
Committee. The second part of this Report is informational, with
two purposes. First, the Subcommittee will identify long range
proposals currently being considered by the Standing Committee
and the several Advisory Committees. Second, the Subcommittee
will describe its own ongoing efforts.

The Subcommittee has three action items for consideration by
the Standing Committee and, for the sake of convenience, they are
placed at the beginning of this Report. Brief discussion follows
each item and background materials are attached as Appendices to
this Report.

Action Item II: The Subcommittee recommends that the
Standing Committee request that the new Advisory Committee
on the Rules of Evidence review the Report of the Carnegie
Commission on Science, Technology, and Government, Science
and Technology in Judicial Decision Making -- Creatina
Otor-tnnitie, and Neeting Challenges (March 1993). The
Advisory Co ttee should be asked to report back to the
Standing Committee with recommendations for rules or
procedures, if deemed appropriate. Additionally, the
Advisory Committee might suggest how the Standing Committee,
in turn, might respond to the Carnegie Coission Report
more generally within the context of the committee structure
of the Judicial Conference.

The Carnegie Commission on Science, Technology, and
Government was formed in 1988 to address the changes needed in
organization and decision-making at all levels of government to



deal effectively with the transforming effects of science and
technology. The next year the Commission formed a Task Force on
Judicial and Regulatory Decision Making. The Task Force
participated in the work of the Federal Courts Study Committee
and its follow-on efforts culminated in the March Report. For
general information on these long-term issues, a copy of the
Executive Summary of the Report is attached as Appendix A.

One of the principal findings of the Carnegie Commission
Report is "[a] judge has adequate authority under the present
Federal Rules of Civil Procedure and of Evidence to manage C
[science and technologyJ igsues effdctively. . . ." p. 36. While
this is the most relevant finding related to our task of federal
rulemaking, the Subcommittee .bel~ives it is appropriate for the
Standing Committee to undertake some comprehensive evaluation of
the Carnegie Commission Report. The Report has a great deal to
say about 'how the fedpral courts ought to approach issues of
science and technology and the Stanlding Committee is the entity
within the Third Branch that has ihe chief! responsibility for
proposing national practices and procedures . The Subcommittee
also believes that the Advisory CmNiittee on the Rules of
Evidence is the appropriate forunliif6r the initial review of the
Carnegie CommissiOn Report as well as any availablie background
papers. Of course, consultation li:th the other, Advisory
Committees is' appropriate ando should be expected prior to the
presentations of, any proposal for consideration by, the Standing
Committee.

Action Item #2: The Subcommittee recommends that the
Standing Committee request that the Advisory Committee on
the Rules of Evidence coordinate a joint effort among e
Various Advisory Committees to study Judge Keeton's concept
of ORules of Trial Management."

In his memorandum of September 1, 1992, Judge Keeton wrote
Judge Pratt (Subcommittee on Numerical and Substantive
Integration) and Professor Baker (Subcommittee on Long Range
Planning) to suggest the idea of formulating "rules of proof"
that would incorporate "rules of evidence" but would go beyond.
them to include other aspects of trial management. His
suggestion was, tied to theABA Standards for Trial Management
adopted in February 1992, although Judge Keeton has been an
advocate of the approach at least as long as he has been the
Chair of the Standing Committee. ,A copy of his memorandum is
attached as Appendix B.

The Subcommittee suggests that the new Advisory Committee on
the Rules of Evidence be asked to' coordinate a joint effort with
the Advisory Committee on the Civil Rules and the Advisory
Committee on the Criminal Rules to study this idea and, if it is
determined tolhave merit, to bring forward appropriate
recommendations. This is a recommendation for study. The
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Subcommittee does not endorse or reject the concept of
mmegarules." The Subcommittee is persuaded, however, that one of
the Advisory Committees ought to be designated to take the lead
so that the proposal is not left to languish in rules limbo.

Action Item #3: The Subcommittee requests authorization
from the Standing Coittee to undertake a thorough
evaluation of the federal court ruleing procedures that
will include: (1) a descriptive narrative of existing
procedures; (2) a sm of the extant criticisms of the
existing procedures; ad (3) an assessment of the existing
procedures and the criticisms, with reco dations how
federal court lying might be improved.

There are a nuober of reasons why the Subcommittee believes
that this proposed study is appropriate "and timely.

Each year, the Standing Committee is obliged to undertake a
self-evaluation for the Judicial Conference., This is rendered
somewhat ro forma by the statutory mandate that the Judicial
Conference appoint the Standing Committee. 28 U.S.C. S 2073(b).
But the point is that the Standing Committee purportedly is under
some obligation to evaluate the general rulemaking procedures
apart from specific rules of procedure.

Since its creation in 1991, the Judicial Conference's
Committee on Long Range Planning has sought to encourage long
range planning in all aspects of judicial administration,
including rulemaking. The Standing Committee has assigned
primary responsibility for long range planning in rulemaking to
this Subcommittee. The l January 1992 Report from the Standing
Committee to the Committee on Long Range Planning described "the
chief functions of the Subcommittee" to include 'tserv ing] as a
focus for taking the long range view in rules and procedures" as
well as Ngatherfing] proposals that go beyond the rulemaking
normfs] in -terms of ,breadth or time frame." A general inquiry
into the rulemaking',Iproqedures meets both thelse criteria.

it is difficult to overstate the long term significance for
rulemaking of the Civil Justice Reform Act of 1990, Pub. L. No.
101-650, SS 10l1-105, 104 Stat. 5089-98 (1990). kProfessqor
Mullenix may~or may not be guilty of exaggeration, but she has
provocatively! insisted that the implications of this legislation
"will be dramatic and widespread for years to come":

The central importance of the Civil _Justice Reform Act
isthis: the Act has effected a revolutionary
redistribution of the procedural rulemaking power from
the federal judicial branch to the legislative branch.
Congress has taken procedural rulemaking power away
from judges and their expert advisors eand delegated it
to local lawyers. By the expedient of declaring
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procedural rules to be substantive law, Congress has
effectively repealed the Rules Enabling Act. Congress
has by fiat stripped the judicial branch of a power
that uniquely bears on the judicial function: the power
to prescribe internal rules of procedure for federal
courts. . By legislative stealth in enacting the Civil
Justice Reform Act, Congress is continuing to transform
the Advisory Committee on Civil Rules, into a quaint,
third-branch vestigial organ.

Linda S. 1ullenix, The Counter-eformation in Procedural Justice.
77 Minn. L. ,Rev. 375, 379 (1992). Professor Mullenix is on the
faculty at th1e Wniversity of Texas School Qf Law and serves as
the co-reporter aed legal counsel to the, C4Jil Justice Advisory
Group for the Southern District of Texas. A copy Of her article
is attached ,as Appendix, C. tifthersB havemade similar, dark
predictions about the future of ^.judicial,, rulemaking. , The
Subcommittee believes that this legislation and its aftermath of
local rulemaking, at the very least, oblige the Standing
Committee to, cqnside^rlj ow,,,best to monitor 4evelopmentsi, pidentify
promising innpvat4poni, and prppove, national rule improvements.
Indeed, event, the innovtions that fail at the local level ,Iwill
offer valuabletdta forw would ben!rbformers of the rles. 1See
Carl Tobias, ici e of Civil Justice Re 40
F.R.D. 49 (192) _(sugestinttng ,tha the61judiciallCqopf6ence must
somehow "completely and carefully evaluate the, reorts and the
plans developed and make:, appropriate suggestions 4ofqt change."
Id. at 56). t This considerationfis best undertakenh in, the, larger
context of a study of rulomaking Uproceures'

Each of you has received a copy of the April 22, 1993,
transmission from the Supreme Court to the Congress, of thL most
recent rules amendmen . Justice White' s separate statement
expressed a high 6ourti'discpfort on the part of some Justices
with the present rulmdking procedures and described a preference
that "the 6enbling styatutes jbe amended 'to place the
responsibiliLy, upon the lJ#diqial Conference rather than ,oR[this
Court.'" St tament pf Justice White atj3 (April 42 1993). One
reading of the Dis'senting Statement by Justice Scalia, filed on
behalf of himself and Justices Souter and Thomas, is that jthose
three Justices may implicitiy agiee with Justice White' s general
apprehensipn About the Suprme Court's role in rulemaking.
Dissenting Statement 1of Justice Scalia at 7 (April 22, 1993).
The Dissenting Statem:entt ,diid pxplicitly question the effect on
judicial rulpmaking procedure from the Civil Justice Reform Act:
"Any maJor reform of the d1is6¢ve" rules should await completion
of the pilot programs, authorized, by Congress . ." Id. at 6.
A general stidy of rulemaling procedures wouldbe excted to
respond to these con erns1 .

While a processpurportedly based on disinterested expertise
should not be expectfd to ;l governed by public opinion, there is
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no denying the reality that diring4'rec'ent periods of public
comment many prominent judges, lawyers, and commentators
expressed frustration over specific rule proposals and have
protested the way rules are being made under present procedures.
The controverted public commentary over the recently proposed
changes in Fed. R. Civ. Pro. 11, which was noted in Justice
Scalia's Dissenting Statement, is but one example. To refresh
your memory, Appendix D contains some articles critical of the
existing rulemaking procedures and an editorial from the National
Law JourMal suggesting that national rulemaking ought to defer to
the local rulemaking under the Civil Justice Reform Act. Not
that long ago, Senior District Judge John L. Kane, District of
Colorado, addressed the American Corporate Counsel Association's
annual meeting to say:

To my knowledge,-a brand new 'cdnceptualization of what
procedure should do and should be has yet to be attempted.
. . Accordingly, I propose that judges, legislators and
lawyers of today undertake to abolish all rules, of civil,
criminal and appellate procedure and the attendant rules of
evidence. I suggest in their place a unified system which
eliminates the entire concept of responsive pleading as well
as its accompanying pervasive discovery and scenario trials
followed by totality of circumstances appeals.

John L. Kane, Procedural Reform and the Costs of Litiatio
A.C.C.A. Docket 36, 38 (Fall 1990) (A copy was distributed to all
members of the Standing Committee in November 1990). These calls
for reform of federal court rulemaking from those outside the
process provide another justification for undertaking a thorough
self-evaluation.

Those directly involved with rulemakingF likewise have, raised
questions concerning rulemaking procedures. In his December 17,
1992, letter to Judge Keeton previously distributed, the Chair of
the Advisory Committee on Civil Rules characterized as worthy of
the "highest priority" a list of issues that included:
"Maintaining the independence of the federal rules process and
streamlining the process to make it more effective. " For
additional relevant expressions of concern, see Appendix E which
contains: (1) an interview from the Third.Branch with Judge
Keeton describing the procedures and expressing "concernf] that
bills continue to be introduced in. Congress to. amend federal
rules directly by statute, bypassing the Rules Enabling Act
process"; (2) a letter dated March 8, 1993, from Judge
Easterbrook to Reporter Cpquiilette analyzing the rul making
sequence and suggesting changes in the scheouling procss; (3) a
letter dated July 31,, 1992, from-Judge Stotler to Judge Keeton
entitled "Philosophy of Task" raising hboad issues about how the
rulemaking proedures ought to be conducted,;, (4) a letter dated
January 20, 1993, from former Reporter Carrington to P ofessor
Baker discussing the respective roles of the Standing Committee
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and the Advisory Committees. What these items have in common is
a concern about the rulemaking process as a process. These are
the kind of concerns that are not fully addressed in the
consideration of specif ic rules changes. These are the kind of
concerns that would be best addressed in a self-study of
rulemaking.

The self-study being proposed will ask the questions: What
re the goals of federal judicial rulemaking procedures? How
well do the existing procedures accomplish those goals? What are
the criticisms of the way federal rules are made? Are the
criticisms valid in terms of the goals of rulemaking? How might,
rulemaking 'roc''dues be improved?

The proposed report would be in three parts: (1) a
descriptive narrative of existing rulemaking procedures,
including some institutional history as background; (2) a summary
of the extant criticisms of the existing procedures, 'including
the views of participants and 'non-partiicipants alike; and (3) an
assesstent'lof the existing procedures and the criticisms,
specifying how fecderal court rulemaking might be ixproved. The
immediate audience for the committee report would be the
Standing' Committee, which'would review the report and make any
recomendatlions to the t Judicial Cdprence. It is anticipated
that a d*rait report, could'be prepared by the June 1994 meeting of
the Standing Committee.

Of c~arsei, beforefthe Subcommittee would undertake this
task, t tan ,dg Committee must agree that it would be
worthwie

The remaining items in this Report are informational items
only, athough the Subcommittee welcomes suggestions and c ents
fr th ! t'ainding Co ttee and the Advisory Caittees.

Lson 'nGe matters pending before the Standina Committee.
The mot zk~teworthy development since the last ~report of the
Subcmittee ws the creation of a new Advisory Committee on the
Rules 'f' IEvidence. The new Advisory Cmmittee is chaired by
Judge Raiph K. Winter and the Reporter is Professor Margaret A.
Bergqrl.

8tl~llyeai the Standing Committee created t-c new
subc ami ttees s the Subcbmmittee on Style and the Subcommittee on
Long R*ng e4~l~pl ing. these subcommittees have become fully
operation l. The Subcommittee on Style has undertaken the
formid .bilrjtask of reviIwing a1l of the Federal 1ules for clarity
and co 3nstenry in styl'. The Subcommittee has developed
standaldsIri its use, ss well as for the consideration by the
variq ! Ad iisp y Committees. It has reviewed all proposed
amend4ziti~to the6 Fedezial Rules and is in the. process of
revi w ~gjlla of the existing Federal Rules of Civil Procedure.

6



The Subcommittee on Long Range Planning convenes regularly to
articulate those issues that: deserve discussion and review over
the long term. It continues to work with the Long Range Planning
Committee of the Judicial Conference to coordinate planning
efforts and to utilize resources most effectively.

One of the suggestions developed over the course of several
memoranda by Judge Keeton was the formation of a new Subcommittee
on Substantive and Numerical Integration of the Federal Rules of
Procedure. This Subcommittee, chaired by Judge Pratt, reviewed
several alternative proposals on integration of the rules and met
to discuss future plans. The Subcommittee intends to remain in
existence but has decided to table its efforts for the short
term, given the development of the district court plans pursuant
to the Civil Justice Reform ,,Act and, othertactivities of the
Advisory Committees and the 'Standing Committee.

Upon the recommendation of the Subcommittee on Long Range
Planning, at the December 1992 meeting, the Standing Committee
referred four recent comprehensive studies for evaluation by the
various Advisory Committees: (1) Federal Courts Study Committee
Report; (2) A.L.I. Complex Litigation Project; (3) A.B.A.
Blueprint to Improve the Civil Justice System; and (4)
President's 'Council on Competitiveness Plan to Improve the Civil
Justice System. Additionally, the Standing Committee formally
referred the Report of Subcommittee #3 of the Long Range Planning
Committee to the various Advisory Committees for comment and
study. These documents are currently utnder' review.

Several other ,pending proposals may be described as long
range. The Standing Committee may be interested in examining the
rules and standards concerning professional responsibility and
admission to the bar to determine the advisability of developing
one uniform set of guidelines for ail attorneys practicing before
the federal courts. The Local Rules Project continues to strive
for the implementation of its final report. Specifically, it
seeks to obtain 'uniform numbering of 'all loca rules Fhd the
rescission of those rules that simplyliduplicate existing 'qlaw as
well as those that directly conflict with existing Slaw.,The
Project also int'ends to monitor these! dev lopments in light of
the Civil Justice Reform Act.

Lonci ragme matters vendimQbefore the _AdvisoryCommi ttee on
Appellate Rules. In De-embeir 1992, the dvisory Committee
responded in detail to the request from the Judicial Conference
Committee on Long Range'Planning and that letter was distributed
previously to members of the Standing Committee. Three areas of
long range ad broad scope consideration may be highlighted.
First, the Advisory Committee continues its work with the Local
Rules ro-Ject. The majority of the circuits have renumbered
their rules to correspond to the national rules and several
circuits have reviewed their rules and eliminated language that
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merely duplicated the national rules. The Advisory Committee has
advanced several proposals for change in the national rules based
upon successful local rules. Related proposals will be presented
at the June 1993 meeting of the Standing Committee. Second, the
Advisory Committee is studying how best to respond to the
Congressional amendment to the Rules Enabling Act that authorizes
rulemaking to define the jurisdictional requirement of an
appealable final judgment and to expand the instances of
permissible interlocutory appeals. Third, the Rules of Appellate
Procedgre are npXtt on the agenda of the Subcommittee, on Style, as
part of the effort to simplify and clarify the language of the
entire bdy of rules. Othet miscellaaneous, $items currently under
consideration by the Advisory Committee include2 procedures
related to prisoners mail;, proceures I for panel ad en banc,
rehegin~g; thef e fects of wordprocess6ing tec4nology pn fguring
costs;,rnandamjs procedures,; motions practi ;P; St id of
intercfiruit and intracic uit conflicts; arid jSre si#49ti. n of
the mail-box rule.

Lonq raInae matters pending efrthAdioyCom~mittee on
Bankruptcy Rules. One of the Advisory Committee's most
significant long-range planning initiatives has to do with
advances in technology. Three years ago, the Advisory Committee
formed a Subcommittee on Technology to study ways to improve the
administration of bankruptcy cases by using technological
advances.,, For example, the most recent package of rules changes
included new Rule 9036 which !provided for electronic noticing to,
parties, instead of traditionaal mailing of paper notices. Other
technological advances currently , bebing considered Include the use
of facsimile machines for filing documents and the use of
electronic scanners and compact dipk tecbnology to read and store
documen0ts. Another long range matter cuxrrently is pending before
t he Advidv'i Committee's Siibcommittee on Local Rules. The
Subcomm~itee and the Bankruptcy Division of the Administrative
Office 'ae Working to develop" a uniform numbering system for
localix~4s., Another long range!,effort is to achieve a greater
unifibrziti among the various sets of federal rules thlat ldeal with
analog o is i4s;ses. For exple, I the dsor Co mitted zecently
redra jBfnkruptcy Rtle '02 t ket conf orm to amendments
to ApllteR'uxLe 4.Finally, the; Advisor Comittee Is
moni~to:ti/ ?al, c6prehensive ptdylbill now p e4ing before
Congre'~r~5 540) that,. amngte r t'hIngs woal ceate a new
experiental chapter 10 to cover small businiss organizations and
would eptlish, a commission to review and ,make rebommuepdationsfor rev ns to the Bankruptcy Code".

&iana matters endi befo Advisor Committee on
Civil Rides. ~n its Dcemrl 1992 report to the Long Range
Pla itg Comittee of the Judicial Conference, the Advisory
Comm 'ittieidenpified six lonhg7ter geals: tchie iny the proper
balanc. ween national uniformity and local variation;

1l~ ~~u IIimproal int
federalrulec~akin4 and mnaintai~ngitsidpedne
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improving-the organization, integration, consistency, and style
of the Civil Rules; proposing amendments to accommodate advances
in technology; enhancing procedures to encourage settlement and
to facilitate alternative dispute resolution; and refining
procedures to facilitate the disposition of complex litigation.
Two particular examples-are timely. First, the Advisory
Committee and the Subcommittee on Style are currently working
together on a comprehensive re-styling of the entire set of Civil
Rules. Much progress has been made. Second, as part of the
ongoing effort to accommodate technological advances,, the
Advisory Committee is considering amendments to Rule,43 to allow
the contemporaneous transmission of testimony from a witness off-
site from the courtroom.

Lona range, matters vending -before the Advisory- Committee, on
the Rules of idence. newly-established Advisory Committee
is organizing itself and establishing procedures and an agenda.

Lone raince matters vendina before the Advisory Committee on
Criminal . The Advisory Committee reports that recent
developments in several areas of criminal procedure portend long-
range consideration in rulemaking. The long-range agenda
includes reconsideration of criminal discovery, sentencing
procedures and jury selection procedures. Among these, criminal
discovery may be one of the most icontroversial and likely will
occupy the Advisory Committee. Currently, Rule 16 is being re-
examined. The Advisory Committees is preparing, along with the
Subcommittee on Style, to conduct a 'complete review of the Rules
of Criminal Procedure in their entirety, as part of the overall
re-styling of each of the different sets of federal rules.

Liaison with the Long Rangie Planning Committee of the
judicial Conference. In a letter dated October 26, 1992, and
distributed in the materials for the December 1992 meeting of the
Standing Committee, Judge Otto R. Skopil, Jr., Chair of the
Committee on Long Range Planning of the Judicial Conference wrote
Judge Keeton requesting a review of a list of plaInning, issues and
recommendations from the Standing Committee. Judge keeton
solicited comments from the Chairs Hand Reporters of the various
Advisory Committees. In a letter dated January 8,' 1993, and
distributed to all members of the Standing Committee, Judge
Keeton transmitted those comments and offered his own reactions
and suggestions. This detailed correspondence need not be
rehearsed here, except to note that the effort at liaison
continues at this level.

In a letter dated November 25,1 1992, and distributed to the
Standing Committee with the materials for the December 1992
meeting, Judge Becker, Chairman of Subcommittee #3 of the Long
Range Planning Committee offered some follow-up on the letter
from Judge Skopil mentioned in the preceding paragraph. Judge
Becker's letter included a report listing issues and related

9



possibilities for long range consideration. As noted above, at

the December 1992 meeting the Standing Committee referred this

letter and list directly to the various Advisory Committees 
for

comment and study.

ateder consideration b the S
There are several matters currently under consideration by the

Subco ttee on Long Range Planning. These may be simply listed

here. Parentheticals indicate the Subcommittee member(s) with

primary responsibility.

(a) There have been soie developments with the
proposed "paperless, court" concept. The Committee on

Automation and Technology of the Judicial Conference has
approved a recommendation for developing one oer more

prototype in-court experiments of electronic document
processing technology. The purposes are to determine the

feasibility of allowing attorneys to file pleadingsX and

associated documents electronically and to determine the

usefulness and desirability of relying on electronic files

in judges1' chambers. Previously, the Committee'sl-Chairman,

District Judge J. Owen Forrster, suggested that 'rule

changes Ilikely will be proposed. Now the Committiee has

approvled a repommendation that the Standing Committee

consider the desirability of`amending Fed. R. tCiv Pro. 5 to

permift fiXiIng "by other electronic means" (besides

fats iles] iThe Committee on Judicija1 Improvements has

appointed a subcommittee t6. jibegin drafting guidelines on

eleptronic filing, These efforts are being monitored.
(Keaton).

(b) The Article III Judges Division of the

Administrative Office is developing guidelines and standards

for an "automated courtroom" for testing the integration of

computpr-aided transcription software and eKhibit imaging

software. Some districts already have implemented real-time

court' reporting and at least one district has an imaging

-system'for exhibits. The ninth Circuit expects to establish

automated courtroom capacity in every district where volume

and cqomplexity of court business would justify the

expenditures. These developments are being monitored.

(c) Several environmental organizations have requested

that the Standing Committee allow the filing of legal

pleadings on double-sided paper and require use of

"unbleached" paper to reduce the amount of paper as well as

the environmental impact of the paperwork in federal courts.

The Sub ommittee has requested some evaluation of these

ideas ftom the Administrative Office of the U.S. Courts.

(Keetpni)
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(d) The Reporter of the Standing Committee, Dean
Daniel R. Coquillette, and Professor Mary P. Squiers are
supervising the creation and maintenance of a bibliography
of the secondary literature on federal procedures. This
ongoing bibliography will include the various studies of the
FjC and other similar agencies and organizations, as well as
books and articles. It will be organized along the same
lines as the different sets of rules. The Subcommittee will
review the bibliography to identify long range proposals for
rules changes. (Coguillette, Squiers & Baker)

(e) The Civil Justice Reform Act of 1990, Pub. L. No.
101-640, 104 Stat. 5089, began a new experiment in local
rulemaking aimed at reducing the expense and delay in civil
litigation. Congressional and judicial expectations are
that some of the experimental1rocedu-res may be developed
into national rules changes. The Committee on Court
Administration and Case Management of the Judicial
Conference was delegated primary oversight responsibility to
conduct the statutory duty of review and evaluation in
anticipation of the Judicial Conference's report to
Congress. The Subcommittee is attempting to monitor these
developments. (Baker & Coguillette)

Respectfully submitted,

Subcommittee on Long Range Planning

Thomas E. Baker, Chair
Frank H. Easterbrook
Edwin J. Peterson

Robert E. Keeton, ex officio
Daniel R. Coquillette, ex officio
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Memorandum 
RALPH K. WNTER, JR.

EmwEe RULES
TO: Judge Robert E. Keeton, Chairman, and Committee on Rules ofPractice and Procedure

FROM: Daniel R. Coquillette and
Mary P. Squiers

RE: Advisory Committees' Responses to
Filing by Facsimile Guidelines

DATE: June 11, 1993

The Committee on Court Administration and CaseManagement proposed Filing by Facsimile Guidelines which wereoriginally submitted to the Judicial Conference for consideration at itsMarch 1993 session. These guidelines were then withdrawn fromthe Judicial Conference agenda to provide an opportunity for theAdvisory Committees and the Standing Committee to consider them.Judge Keeton is interested in learning the Advisory Committees'views on these Guidelines, generally, and on what changes, if any, theCommittees would like to see made in them. The Judicial Conferencewill consider these Guidelines at its September session.

Reporters from the Advisory Committees on Civil andBankruptcy Rules provided comment on these Guidelines. Copies oftheir communications are attached as Appendices A and 13,respectively, Both the Civil and Bankruptcy Advisory Committeeshad insufficient time to fully consider the Guidelines and offerconcrete changes. Accordingly, the letters from these Reporterscontain some general views from Committee members and theReporters' thoughts on the Guidelines; they do not contain any formalresponse from the Committees.
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What follows is a short discussion of the communications
from each of the Reporters. This brief synopsis is not intended to
completely capture their views; for that, please see the Appendices,

The Civil Rules Committee had the Guidelines on the agenda
of its May meeting but they did not come up for discussion. The
letter from Ed Cooper, the Reporter, contains his thoughts. He first
raises a broad issue concerning whether the existence of the
Guidelines requires amendment of the Civil Rules. For example, Civil
Rules 7(b)(3) and 11 requiring a "signature" may need change.

Six other possible problems with specific language of the
Guidelines are raised in the letter. Each of these is identified below,
with a designation as to where it is set forth in the Guidelines.

1. £idn II The language "filing is complete when
the document is filed by the clerk" may be problematic. He suggests
using "received by the clerk" or some other substitute. He also
suggests a reference in the guidelines authorizing a judge to accept a
paper for filing.

2. - ideline VII(1). He questions whether special
provisions are needed when a document is transmitted by a private
fax filing agency.

3. ne VJrlui(dl. If a complaint can be filed by
fax, there should probably be a notation that a case number is not
required on a complaint.

4. Quideline X1Q). He questions whether providing for
mandatory striking of pleadings is too harsh a sanction for non-
receipt of payments.

5. Guideline XVI). There are two alternatives for when
an after-hours fax is deemed filed. He questions whether it may be
desirable to reduce those options to one.

6. Guideline XI(8) Whother "an incomplete
transmission" can fix the filing date is left for the local rules. He
questions whether the vagaries of this guideline can be minimized.

The Bankruptcy Rules Committee received the Guidelines at
its February meeting. No formal action was taken at that meeting.
The letter from Alan Resnick, the Reporter, consists of some views of
individual Committee members and his thoughts.
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The general sense of the Bankruptcy Rules Committee was
that fax filings were inappropriate in bankruptcy cases.. Several
reasons were put forth. First, use of fax filings would be a step
backwards for the bankruptcy courts since these courts are
encouraging the use of electronic filings, rather than hard copy
filings. Second, there is widespread availability of overnight delivery
services which should obviate the need for speedy transmission
except where people have waited until the very last day: the effort
and expense of using fax transmission for the small number of
people who would actually need it outweighs that need. Lastly, even
if such transmission is beneficial in other cases, the large number of
papers in bankruptcy cases makes it unworkable for the bankruptcy
courts.

Tt was also pointed out that the Civil Rules, read in
conjunction with the Bankruptcy Rules, permit fax filing in adversary
proceedings only. The Guidelines, however, seem to anticipate that
fax filings may be permitted in other cases. See Guideline IX.

Five other possible problems with specific language of the
Guidelines are raised in the letter. Each of those is identified below,
with a designation as to where it is set forth in the Guidelines.

1. i2 nc I. The definition of a fax filing is confusing
because it is not a filing at all. He suggests that the definition be
changed to a fax transmission.

2. Guideline 11 He points out a potential problem with
the language in the Guideline that indicates that a document is
considered filed only after it is 'filed by the clerk." He suggests that
different language be used.

3. Guideline VII. He questions whether special
provisions are needed when a document is transmitted by a private
fax filing agency. He suggests complete deletion of this Guideline.

4. D-adli pY1JL He questions why a private fax filing
agency should be required to file a cover sheet since the agency is
simply acting as a messenger. He also questions why the cover sheet
is not filed since it is required to be transmitted to the clerk.

5. Guideline XI. He worries that this provision will open
the door for extensive local rulemaking. He worries that there are
many opportunities for endless variations with respect to fax filing.
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This, he suggests, is inconsistent with the trend toward greater
uniformity among districts.

Members of the Appellate Rules Committee reviewed the
Guidelines and made comments, ,These are set forth in the letter
from the Reporter ,of that Committee? Carol Ann Mooney. The
Committee did not discuss, or 1reach a consensus, on ,the issues raised
in the letter., Each of these comments is set forth, briefly below, with
a dcsignation 'as to the relevant Guideline.

trniGuid Ielmin The definition of Ifacsimile

transmission may not be accurate.

2. Guideline h (1 iand 2) The terms "facsimile filing" and
"filing by fax" should be deleted because they are confusing. Such a
deletion would require changes in various portions of the Guidelines.
(I.e., Guideline III: first sentence- Guideline IV: first sentence;
Guilieline VI; Guideline X: first sentence; and, Guideline XI:
paragraphs 1, 3, and 6.)

3. Guideline5 V(2) This provision requires that the
original signed, document be returned for "the maximun allowable
time to complete the appellate process." The comment suggests that
the papers be retained until the appellate process comes to an end.

4. d VII. The comment on this Guideline
suggests that it be moved to the end of the Guidelines and that
appropriate reference be made within it as to which of the previous
Guidelines apply to private fax filing agencies.

S. 0Aj4Wijng~ffLLX A suggestion is made to allow courts to
refuse fax filings of notices of appeal as well as complaints to avoid
the fee collection problem.

6. I j A comment is made questioning why
the fees are so high and why they are arranged in inverse order. In
addition, a suggestion is made that the section be made clearer with
respect to the guideline's applicability. Specifically, it is noted that
having to collect fees for faxes transmitted only on an ad hoc basis
may not be worthwhile.

7. Lastly, a suggestion is made that the Guidelines
include a provision for pre-transmission authorization.
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The Criminal Rules Committee members were polled by a
memorandum dated May 25, 1993 concerning the Guidelines. Judge
Hiodges reported the results of the poll in a letter to Judge Keeton
dated June 4, 1993: "An overwhelming majority of the members of
the Advisory Committee have endorsed the view that this proposal is
acceptable,"
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