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AGENDA

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
JANUARY 4-5, 2001

1. Opening remarks of the chair

Report on the Judicial Conference session

2. ACTION - Approval of Minutes

3. Report of the Administrative Office

A. Legislative Report
L~. B. Administrative Report

7 4. Report of the Federal Judicial Center

5. Report of the Advisory Committee on Appellate Rules

E 6. Report of the Advisory Committee on Bankruptcy Rules

7 A. Overview of proposed amendments published for comment
L B. Minutes and other informational items

EL 7. Report of the Advisory Committee on Civil Rules

A. Overview of proposed amendments published for comment
[E B. Minutes and other informational items

8. Report of the Advisory Committee on Criminal Rules

L A. ACTION - Request to Stylize Rules Governing §§ 2254 and 2255 Proceedings
B. Overview of proposed amendments published for comment, minutes, and otherE informational items

9. Report of the Advisory Committee on Evidence Rules

10. Status Report of Subcommittee on Attorney Conduct Rules

7 11. Report of Technology Subcommittee

12. Status of Local Rules Project

L 13. Long-Range Planning

14. Next Committee Meeting (Philadelphia, June 7-8, 2001)
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JUDICIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Anthony J. Scirica Prof Daniel R. Coquillette
United States Circuit Judge Boston College Law School
22614 United States Courthouse 885 Centre Street
Independence Mall West Newton Centre, MA 02159
601 Market Street
Philadelphia, PA 19106

Honorable Will L. Garwood Prof. Patrick J. Schiltz
United States Circuit Judge Associate Dean and
903 San Jacinto Boulevard Professor of Law
Suite 300 University of St. Thomas
Austin, TX 78701 School of Law

1000 La Salle Avenue, TMH 440
Minneapolis, MN 55403-2005

Honorable A. Thomas Small Prof. Jeffrey W. Morris
United States Bankruptcy Judge University of Dayton
United States Bankruptcy Court School of Law
Post Office Drawer 2747 300 College Park
Raleigh, NC 27602 Dayton, OH 45469-2772

Honorable David F. Levi Prof Edward H. Cooper
United States District Judge University of Michigan
United States Courthouse Law School
501 1 Street, 14' Floor 312 Hutchins Hall
Sacramento, CA 95814 AnnArbor, MI 48109-1215

Honorable W. Eugene Davis Prof. David A. Schlueter
United States Circuit Judge St. Mary's University
800 Lafayette Street, Suite 5100 School of Law
Lafayette, LA 70501 One Camino Santa Maria

San Antonio, TX 78228-8602

Honorable Milton I. Shadur Prof. Daniel J. Capra
United States District Judge Fordham University
United States District Court School of Law
219 South Dearborn Street, Room 2388, 140 West 62nd Street
Chicago, IL 60604 New York,NY 10023

December 5, 2000
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)

Chair: E
Honorable Anthony J. Scirica
United States Circuit Judge
22614 United States Courthouse
Independence Mall West, 601 Market Street
Philadelphia, Pennsylvania 19106

Members: ;

Honorable A. Wallace Tashima
United States Circuit Judge
Richard H. Chambers Court of Appeals Building
125 South Grand Avenue
Pasadena, California 91105-1652 L

Honorable Michael Boudin
United States Circuit Judge
United States Court of Appeals
7710 United States Courthouse C

One Courthouse Way
Boston, Massachusetts 02210-3002

Honorable Frank W. Bullock, Jr.
United States District Judge
United States District Court -
Post Office Box 3223
Greensboro, North Carolina 27402

Honorable J. Garvan Murtha
Chief Judge, United States District Court
Post Office Box 760
Brattleboro, Vermont 05302-0760

Honorable Sidney A. Fitzwater K
United States District Judge
United States District Court
15A3 Earle Cabell Federal Building

and United States Courthouse
1100 Commerce Street
Dallas, Texas 75242-1003

December S. 2000
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Honorable Thomas W. Thrash, Jr.
United States District Judge
United States District Court
2188 Richard B. Russell Federal Building

and United States Courthouse
75 Spring Street, S.W.
Atlanta, Georgia 30303-3361

Honorable Charles Talley Wells
Chief Justice
Supreme Court of Florida
500 South Duval Street
Tallahassee, Florida 32399-1925

Dean Mary Kay Kane
University of California
Hastings College of Law
200 McAllister Street
San Francisco, California 94102-4978

Gene W. Lafitte, Esquire
Liskow & Lewis
50th Floor, One Shell Square
701 Poydras Street
New Orleans, Louisiana 70139

Patrick F. McCartan, Esquire
Jones, Day, Reavis & Pogue
North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

Charles J. Cooper, Esquire
Cooper, Carvin & Rosenthal
1500 K Street, N.W., Suite 200
Washington, DC 20005

David M. Bernick, Esquire
Kirkland & Ellis
200 East Randolph Drive, 59t Floor
Chicago, Illinois 60601

December 5, 2000
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Deputy Attorney General (ex officio)
Honorable Eric H. Holder, Jr.
4111 U.S. Department of Justice
10th & Constitution Avenue, N.W.
Washington,-D.C. 20530
ATTN: James E. Castello

Associate Deputy Attorney General

Reporter:

Professor Daniel R. Coquillette
Boston College Law School
885 Centre Street
Newton Centre, Massachusetts 02159

Advisors and Consultants:

Professor Mary P. Squiers
P.O. Box 920046
Needham, Massachusetts 02492

Professor R. Joseph Kimble
Thomas M. Cooley Law School
217 South Capitol Avenue
P.O. Box 13038
Lansing, Michigan 48901

Joseph F. Spaniol, Jr., Esquire
5602 Ontario Circle
Bethesda, Maryland 20816-2461

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

SUBCOMMITTEES

Subcommittee on Attorney Conduct Subcommittee on Technology
Professor Daniel R. Coquillette (Standing) Gene W. Lafitte, Esquire, Chair
Judge Michael Boudin (Standing) Sanford Svetcov, Esquire (Appellate)
Charles J. Cooper, Esquire (Standing) Judge A. Jay Cristol (Bankruptcy)
Judge Samuel A. Alito, Jr. (Appellate) Judge John L. Carroll (Civil)
Professor Patrick J. Schiltz (Appellate) [Open] (Criminal)
Judge Robert W. Gettleman (Bankruptcy) Judge David C. Norton, (Evidence)
Professor Jeffrey W. Morris (Bankruptcy) Committee Reporters, Consultants
Judge Lee H. Rosenthal (Civil)
Prof. Myles V. Lynk (Civil) Subcommittee on Style
Judge Paul L. Friedman (Criminal) Judge J. Garvan Murtha, Chair
Robert B. Fiske, Jr., Esquire (Criminal) Judge Anthony J. Scirica (ox officio)
Judge David C. Norton (Evidence) Professor R. Joseph Kimble, Consultant
Professor Daniel J. Capra (Evidence) Joseph F. Spaniol, Jr., Esquire, Consultant
Judge Ewing Werlein (Federal/State liaison)
Judge John W. Lungstrum (CACM liaison)

LIAISONS TO ADVISORY RULES COMMITTEES

Judge J. Garvan Murtha (Appellate)
[Open] (Bankruptcy)

Judge Michael Boudin (Civil)
Judge A. Wallace Tashima (Criminal)

Judge Frank W. Bullock, Jr. (Evidence)

December 5, 2000
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ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable Will L. Garwood
United States Circuit Judge
Suite 300 -II
903 San Jacinto Boulevard
Austin, Texas 78701 E

Members:

Honorable Diana Gribbon Motz
United States Circuit Judge
920 United States Courthouse
101 West Lombard Street,
Baltimore, Maryland 21201

Honorable Samuel A. Alito, Jr.
United States Circuit Judge
United States Court of Appeals
357 United States Post Office

and Courthouse
Post Office Box 999
Newark, New Jersey 07101-0999

Honorable Stanwood R. Duval, Jr. L
United States District Court
C-368 United States Courthouse
500 Camp Street
New Orleans, Louisiana 70130

[Open] H
Professor Carol Ann Mooney
Vice President and Associate Provost
University of Notre Dame 7
237 Hayes-Healy Center 7
Notre Dame, Indiana 46556- =

W. Thomas McGough, Jr., Esquire 7
Reed Smith Shaw & McClay LLP
435 Sixth Avenue
Pittsburgh, Pennsylvania 15219 K
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ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Sanford Svetcov, Esquire
Milberg Weiss Bershad Hynes & Lerach LLP
100 Pine Street, Suite 2600
San Francisco, California 94111

John G. Roberts, Jr., Esquire
Hogan & Hartson
555 Thirteenth Street, N.W.
Washington, D.C. 20004

Honorable Seth P. Waxman
Solicitor General (ex officio)
Douglas Letter, Appellate Litigation Counsel
Civil Division, U.S. Department of Justice
601 D Street, N.W., Room 9106
Washington, D.C. 20530

Reporter:

Professor Patrick J. Schiltz
Associate Dean and Professor of Law
University of St. Thomas School of Law
1000 La Salle Avenue, TMH 440
Minneapolis, Minnesota 55403-2005

Advisors and Consultants:

Charles R. Fulbruge III
Circuit Clerk
United States Court of Appeals
100 John Minor Wisdom United States

Court of Appeals Building
600 Camp Street
New Orleans, Louisiana 70130

Liaison Member:

Honorable J. Garvan Murtha
Chief Judge, United States District Court
Post Office Box 760
Brattleboro, Vermont 05302-0760
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ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Secretary:

Peter G. McCabe L
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chair:

Honorable A. Thomas Small
United States Bankruptcy Judge
United States Bankruptcy Court
Post Office Drawer 2747
Raleigh, North Carolina 27602

Members:

Honorable Robert W. Gettleman
United States District Judge
Everett McKinley Dirksen

United States Courthouse
219 South Dearborn Street
Chicago, Illinois 60604

Honorable Bernice B. Donald
United States District Judge
United States District Court
167 N. Main Street, Suite 341
Memphis, Tennessee 38103

Honorable Norman C. Roettger, Jr.
United States District Judge
United States Courthouse
299 East Broward Boulevard
Fort Lauderdale, Florida 33301

Honorable Ernest G. Torres
United States District Judge
United States District Court
363 John 0. Pastore Federal Building
Two Exchange Terrace
Providence, Rhode Island 02903-1779

Honorable Thomas S. Zilly
United States District Judge
United States District Court
410 United States Courthouse
1010 Fifth Avenue
Seattle, Washington 48104-1130
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Honorable A. Jay Cristol
United States Bankruptcy Judge
United States Bankruptcy Court
Chambers, Room 1412
51 S.W. First Avenue
Miami, Florida 33130

Honorable James D. Walker, Jr.
United States Bankruptcy Judge
United States Bankruptcy Court
433 Cherry Street
Macon, Georgia 31201-7957

Honorable Christopher M. Klein
United States Bankruptcy Judge
United States Bankruptcy Court K
3-200 United States Courthouse
501 I Street
Sacramento, California 95814-2322

Professor Mary Jo Wiggins
University of San Diego
School of Law
5998 Alcala Park
San Diego, California 92110

Professor Alan N. Resnick
Hofstra University School of Law
121 Hofstra University
Hempstead, New York 11549-1210

Eric L. Frank, Esquire
Miller Frank & Miller
21 South 12th Street, Suite 640
Philadelphia, Pennsylvania 19107

Howard L. Adelman, Esquire
Adelman, Gettleman, Merens,
Berish & Carter, Ltd. L

Suite 1050, 53 West Jackson Boulevard L
Chicago, Illinois 60604
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

K. John Shaffer, Esquire
Stutman, Treister & Glatt, P.C.
3699 Wilshire Boulevard, Suite 900
Los Angeles, California 90010

Director, Commercial Litigation Branch,
Civil Division, U.S. Dept. of Justice (ex officio)
J. Christopher Kohn, Esquire
P.O. Box 875, Ben Franklin Station
Washington, D.C. 20044-0875

Reporter:

Professor Jeffrey W. Morris
University of Dayton
School of Law
300 College Park
Dayton, Ohio 45469-2772

Liaison Member:

[Open]

Advisors and Consultants:

James J. Waldron
Clerk, United States Bankruptcy Court
Martin Luther King, Jr. Federal Building

and United States Courthouse
Third Floor, 50 Walnut Street
Newark, New Jersey 07102-3550

Kevyn D. Orr, Esquire
Director, Executive Office for
United States Trustees

901 E Street, NW, Suite 700
Washington, D.C. 20530

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

SUBCOMMITTEES

Subcommittee on Attorney Conduct, Subcommittee on Style
Including Rule 2014 Disclosure Professor Alan N. Resnick, Chair
Requirements Judge Christopher M. Klein
Judge Robert W. Gettleman, Chair Professor Mary Jo Wiggins L
Judge Ernest G. Torres Peter G. McCabe, ex officio
Judge James D. Walker, Jr.
Howard L. Adelman, Esquire Subcommittee on Technology
K. John Shaffer, Esquire Judge A. Jay Cristol, Chair

Judge Bernice B. Donald 7
Subcommittee on Forms Eric L. Frank, Esquire L
Judge James D. Walker, Jr., Chair
Judge Christopher M. Klein
Professor Mary Jo Wiggins
Eric L. Frank, Esquire
J. Christopher Kohn, Esquire [

Subcommittee on Privacy and Public
Access
Howard L. Adelman, Esquire, Chair
Judge James D. Walker, Jr.
Eric L. Frank, Esquire
Kevyn D. Orr, Esquire
James J. Waldron, ex officio
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ADVISORY COMMITTEE ON CIVIL RULES

Chair:

Honorable David F. Levi
United States District Judge
United States Courthouse
501 l Street, 14th Floor
Sacramento, California 95814

Members:

Honorable Lee H. Rosenthal
United States District Judge
11535 Bob Casey United States Courthouse
515 Rusk Avenue
Houston, Texas 77002

Honorable Richard H. Kyle
United States District Judge
764 Warren E. Burger Federal Building
316 North Robert Street
St. Paul, Minnesota 55101

Honorable Shira Ann Scheindlin
United States District Judge
United States District Court
1050 United States Courthouse
500 Pearl Street
New York, New York 10007-1312

Honorable John R. Padova
United States District Judge
United States District Court
7614 United States Courthouse
601 Market Street
Philadelphia, Pennsylvania 19106-1759

Honorable Thomas B. Russell
United States District Judge
United States District Court
307 Federal Building
501 Broadway Street
Paducah, Kentucky 42001
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ADVISORY COMMITTEE ON CIVIL RULES (CONTD.) 3
Honorable John L. Carroll
United States Magistrate Judge
United States District Court
Post Office Box 430 F7
Montgomery, Alabama 36101 By

Honorable Nathan L. Hecht
Justice, Supreme Court of Texas L J
P.O. Box 12248
Austin, Texas 78711

Professor John C. Jeffries, Jr.
University of Virginia School of Law
580 Massie Road
Charlottesville, VA 22903-1789

Mark 0. Kasanin, Esquire
McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center
San Francisco, California 94111

Sheila L. Birnbaum, Esquire
Skadden, Arps, Slate, Maegher & Flom LLP
4 Times Square
New York, New York 10036 EL
Andrew M. Scherffius, Esquire
Andrew M. Scherffius, P.C. E
400 Colony Square, Suite 1018
1201 Peachtree Street, N.E.
Atlanta, Georgia 30361

Professor Myles V. Lynk 7
Arizona State University College of Law L
John S. Armstrong Hall
P.O. Box 877906
Tempe, Arizona 85287-7906
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ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Assistant Attorney General
Civil Division (ex officio)
Honorable David W. Ogden
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Liaison Members:

Honorable Michael Boudin
United States Circuit Judge
United States Court of Appeals
7710 United States Courthouse
One Courthouse Way
Boston, Massachusetts 02210-3002

Honorable A. Thomas Small
United States Bankruptcy Judge
United States Bankruptcy Court
Post Office Drawer 2747
Raleigh, North Carolina 27602

Reporter:

Professor Edward H. Cooper
University of Michigan Law School
312 Hutchins Hall
Ann Arbor, Michigan 48109-1215

Advisors and Consultants:

Professor Richard L. Marcus
University of California
Hastings College of Law
200 McAllister Street
San Francisco, California 94102-4978
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Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544
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ADVISORY COMMITTEE ON CIVIL RULES

SUBCOMMITTEES

Subcommittee on Class Action Subcommittee on Simplified Procedure
Judge Lee H. Rosenthal, Chair Judge Richard H. Kyle, Chair
Judge Richard H. Kyle Judge John R. Padova
Honorable David W. Ogden Professor John C. Jeffties, Jr.
Sheila L. Birnbaum, Esquire Honorable David W. Ogden
Andrew M. Scherffius, Esquire Prof. Richard L. Marcus, Consultant

Subcommittee on Discovery Subcommittee on Special Masters
Judge John L. Carroll, Chair Judge Shira Ann Scheindlin, Chair
Judge Lee H. Rosenthal Judge John L. Carroll
Judge Shira Ann Scheindlin Professor Myles V. Lynk
Mark 0. Kasanin, Esquire
Andrew M. Scherffius, Esquire Subcommittee on Technology
Sheila L. Birnbaum, Esquire Judge John L. Carroll, Chair
Prof. Richard L. Marcus, Consultant Judge Richard H. Kyle

Professor John C. Jeffries, Jr.,
Andrew M. Scherffius, Esquire
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ADVISORY COMMITTEE ON CRIMINAL RULES

Chair:

Honorable W. Eugene Davis _
United States Circuit Judge -

800 Lafayette Street; Suite 5100 X

Lafayette, Louisiana 70501

Members: H
Honorable Edward E. Cames8
United States Circuit Judge
Frank M. Johnson, Jr. Federal Building
and Courthouse

15 Lee Street Li
Montgomery, Alabama 36104

Honorable John M. Roll
United States District Judge
Evo A. DeConcini United States Courthouse
405 West Congress Street, Suite 5190
Tucson, Arizona 85701-5053

Honorable Susan C. Bucklew
United States District Judge
United States District Court
109 United States Courthouse
611 North Florida Avenue
Tampa, Florida 33602 K
Honorable Paul L. Friedman
United States District Judge L.
6321 E. Barrett Prettyman

United States Court House
333 Constitution Avenue, N.W.
Washington, DC 20001-2802

Honorable David G. Trager
United States District Judge
United States District Court 7
225 Cadman Plaza, East
Room 224
Brooklyn, New York 11201 7
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ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Honorable Tommy E. Miller
United States Magistrate Judge
173 Walter E. Hoffman
United States Courthouse

600 Granby Street
Norfolk, Virginia 23510-1915

Honorable Reta M. Strubhar
Presiding Judge
Court of Criminal Appeals of Oklahoma
State Capitol Building, Room 230
2300 North Lincoln Boulevard
Oklahoma City, OK 73105

Professor Kate Stith
Yale Law School
Post Office Box 208215
New Haven, Connecticut 06520-8215

Robert B. Fiske, Jr., Esquire
Davis Polk & Wardwell
450 Lexington Avenue
New York, New York 10017

Donald J. Goldberg, Esquire
Ballard Spahr
1735 Market Street, 51St Floor
Philadelphia, Pennsylvania 19103-7599

Lucien B. Campbell
Federal Public Defender
Western District of Texas
727 E. Durango Boulevard, B-207
San Antonio, Texas 78206-1278

Assistant Attorney General
Criminal Division (ex officio)
Roger A. Pauley, Esquire
Director, Office of Legislation,
U.S. Department of Justice
601 D Street, N>W., Room 6637
Washington, D.C. 20530
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ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.) E
Reporter:

Professor David A. Schlueter
St. Mary's University
School of Law
One Camino Santa Maria
San Antonio, Texas 78228-8602

Advisors and Consultants:

Professor Stephen A. Saltzburg
George Washington University
National Law Center
720 20th Street, N.W., Room 308
Washington, D.C. 20052

K
Liaison Member:

Honorable A. Wallace Tashima
United States Circuit Judge
Richard H. Chambers Court of Appeals Building
125 South Grand Avenue E
Pasadena, California 91105-1652

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of E

Practice and Procedure
Washington, D.C. 20544
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ADVISORY COMMITTEE ON CRIMINAL RULES

SUBCOMMITTEES

Subcommittee on Criminal Forfeiture Subcommittee on Style Revision
[Open], Chair Subcommittee A
Professor Kate Stith Judge Edward E. Carnes, Chair
[Open] Judge Susan C. Bucklew
Roger A. Pauley, Esquire Judge Paul L. Friedman

Judge Tommy E. Miller
Professor Kate Stith
Roger A. Pauley, Esquire

Subcommittee on Grand Jury Subcommittee B
Judge Susan C. Bucklew, Chair Judge John M. Roll, Chair
Judge Paul L. Friedman Judge Tommy E. Miller
Robert B. Fiske, Jr., Esquire Professor Kate Stith
Donald J. Goldberg, Esquire Lucien B. Campbell, Esquire
Roger A. Pauley, Esquire Roger A. Pauley, Esquire

Subcommittee on Habeas, Corpus Subcommittee on Video Teleconferencing
Judge Edward E. Carnes, Chair Judge John M. Roll, Chair
Judge David G. Trager Judge Susan C. Bucklew
Judge Tommy E. Miller Judge Tommy E. Miller
Professor Kate Stith Roger A. Pauley, Esquire
Lucien B. Campbell, Esquire
Roger A. Pauley, Esquire
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ADVISORY COMMITTEE ON EVIDENCE RULES

Chair: K I

Honorable Milton I. Shadur
United States District Judge
United States District Court ted
219 South Dearborn Street, Room 2388
Chicago, Illinois 60604 Li

Members:

Honorable David C. Norton
United States District Judge
Post Office Box 835 C
Charleston, South Carolina 29402

Honorable Ronald L. Buckwalter K
United States District Judge
United States District Court
14614 James A. Byrne

United States Courthouse
601 Market Street
Philadelphia, Pennsylvania 19106-1714 L Ad

Honorable Jeffrey L. Amestoy
Chief Justice, Vermont Supreme Court
109 State Street
Montpelier, Vernont 05609-0801

David S. Maring, Esquire
Maring Williams Law Office P.C.
P.O. Box 795
Bismarck, North Dakota 58502

Patricia Lee Refo, Esquire
Snell & Wilmer L.L.P.
One Arizona Center
Phoenix, Arizona 85004-2202

Thomas W. Hillier II
Federal Public Defender
Suite 1100
1111 Third Avenue
Seattle, Washington 98101-3203
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ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Assistant Attorney General
7`1 Criminal Division (ex officio)
L Laird C. Kirkpatrick, Counsel

U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Room 2212
Washington, D.C. 20530-0001

Liaison Members:

L Honorable Frank W. Bullock, Jr.
United States District Judge
United States District Court

L Post Office Box 3223
Greensboro, North Carolina 27402

L Honorable Richard H. Kyle
United States District Judge

7 764 Warren E. Burger Federal Building
316 North Robert Street
St. Paul, Minnesota 55101

Honorable David G. Trager
United States District JudgeK United States District Court
225 Cadman Plaza, East
Room 224

I Brooklyn, New York 11201

Reporter:

Professor Daniel J. Capra
r Fordham University School of Law

140 West 62nd Street
New York, New York 10023

Advisors and Consultants:

Honorable C. Arlen Beam
United States Court of Appeals
435 Robert V. Denney

United States Courthouse
100 Centennial Mall North
Lincoln, Nebraska 68508
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ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)
Ej

Advisors and Consultants (contd.)

Professor Leo H. Whinery
University of Oklahoma
College of Law
300 Timberdell Road
Norman, Oklahoma 73019

Professor Kenneth S. Broun
University of North Carolina
School of Law
CB #3380, Van Hecke-Wettach Hall
Chapel Hill, North Carolina 27599

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544
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ADVISORY COMMITTEE ON EVIDENCE RULES

SUBCOMMITTEES

L Subcommittee on Privileges
[Open], Chair
Professor Daniel J. Capra

E Professor Kenneth S. Broun, Consultant
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LIAISON MEMBERS

Appellate:

Judge J. Garvan Murtha (Standing Committee)

Bankruptcy:

[Open] (Standing Committee)

Civil:
Judge Michael Boudin (Standing Committee)

LE

Judge A. Thomas Small (Bankruptcy Rules Committee)

Criminal:

Judge A. Wallace Tashima (Standing Committee)

Evidence:

Judge Frank W. Bullock, Jr. (Standing Committee)

Judge Richard H. Kyle (Civil Rules Committee)

Judge David G. Trager (Criminal Rules Committee)
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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Staff:

John K. Rabiej Area Code 202
Chief, Rules Committee 502-1820

Support Office
Administrative Office of the FAX-202-502-1755
United States Courts

Washington, D.C. 20544

Judith W. Krivit Area Code 202
Administrative Specialist 502-1820
Rules Committee Support Office
Administrative Office of the FAX-202-502-1755
United States Courts

Washington, D.C. 20544

Anne Rustin Area Code 202
Secretary, Rules Committee 502-1820
Support Office

Administrative Office of the FAX-202-502-1755
United States Courts

Washington, D.C. 20544

Patricia S. Ketchum Area Code 202
Senior Attorney, Bankruptcy 502-1900
Judges Division

Administrative Office of the FAX-202-502-1988
United States Courts

Washington,-D.C. 20544
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http://jnet/j udgescorner/jcc/sep2000.htm]7
PRELIMINARY REPORT

7.-J JUDICIAL CONFERENCE ACTIONS

7 September 19, 2000

All of the following matters requiring the expenditure of funds were approved by the Judicial
Conference subject to the availability of funds, and to whatever priorities the Conference mightK establish for the use of available resources.

At its September 19, 2000 session, the Judicial Conference:

Executive Committee

Approved a resolution in recognition of the substantial contributions made by the Judicial
Conference committee chairs whose terms of service will end in 2000.

Agreed to communicate to Congress the following views on legislation to restrict judges' attendance
at private educational seminars:

a. S. 2990 (10 6th Cong.) is overly broad; would have unintended consequences, such as
prohibiting federal judges from reimbursed attendance at bar association meetings and law
school seminars; raises potential constitutional issues, such as imposing an undue burden on
speech; and would mandate an inappropriate censorship role for the Federal Judicial Center;

b. The proposed legislation raises a number of serious issues that deserve due consideration,
including congressional hearings and an opportunity for the Judicial Conference to study and
comment upon those issues and to take such action as is necessary and appropriate; and

7 c. In its present form, the Judicial Conference of the United States opposes S. 2990.

Committee on the Administration of the Bankruptcy System

Agreed to take the following actions with regard to bankruptcy judgeships:

a. Recommend to Congress that no bankruptcy judgeship be statutorily eliminated;
b. Advise the First, Eighth, and Ninth Circuit Judicial Councils to consider not filling vacancies

in the District of Maine, the District of South Dakota, the Northern District of Iowa, and the
District of Alaska (respectively) that currently exist or may occur by reason of resignation,
retirement, removal, or death, until there is a demonstrated need to do so; and

c. Advise the Eighth Circuit Judicial Council that if a vacancy were to occur in the State of Iowa
by reason of resignation, retirement, removal, or death of a bankruptcy judge, it should
authorize the three remaining Iowa bankruptcy judges to administer cases within both Iowa
districts.

7f6 12/5/00 10:16 AM
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Approved proposed amendments to chapter 5 of the Regulations of the Judicial Conference of the
United States for the Selection, Appointment, and Reappointment of United States Bankruptcy
Judges, dealing with reappointment of incumbent bankruptcy judges.

Approved the designation of Wilkesboro, North Carolina, as an additional place of holding 7
bankruptcy court, and deleted the designation of Statesville as a place of holding bankruptcy court in fI

the Western District of North Carolina.

Committee on the Budget (ax

Approved the Budget Committee's budget request for fiscal year 2002, as amended by a Defender
Services Committee recommendation to seek funds for a panel attorney hourly rate of $113 (see'
below), subject to amendments necessary as a result of new legislation, actions of the Judicial
Conference, or any other reason the Director of the Administrative Office considers necessary and
appropriate.

Committee on Codes of Conduct

Approved a revision to the Compliance Section of the Code of Conduct for United States Judges to
clarify the Code's applicability to judges retired from regular active service. 77

Committee on Court Administration and Case Management

With regard to the posting of local rules on individual court websites:

a. Agreed to encourage appellate, district and bankruptcy courts to (1) post their local rules on 7
their own websites- by July 1, 2001, and if they do not have a website, to develop one, if only Li
to post their local rules; (2) establish a local rules icon or post their local rules in a prominent
location on their websites, to which a user could have ready access; and (3) include a uniform 7
statement indicating that the rules are current as of a date certain; and I

b. Directed the Administrative Office to link local court websites to its federal rules Intemet web
page.

Agreed to seek an amendment to the Jury Selection and Service Act so that the first sentence of 28 7
U.S.C. § 1866(g) reads as follows: L

(g) Any person summoned for jury service who fails to appear as directed may be ordered by
the district court to appear forthwith and show cause for failure to comply with the summons. -

With regard to the Juror qualification questionnaire: C
L.

a. Agreed to revise the juror qualification questionnaire to read as follows:

., . . .oaito ~ r n al _e~ ~ e ~ ~ c O
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b. Directed the Administrative Office to revise its Form JS-12 "Report on the Operation of the
Jury Selection Plan" to add columns for courts to report the number and percentage ofL prospective jurors in their jury wheels who identify themselves on the juror questionnaire as
Native Hawaiian/Pacific Islander, or who identify themselves in more than one racial group,
and make any changes to both the juror qualification. questionnaire and the JS-12 form
necessary to implement these amendments.

, Agreed to amend the language of subpart a of the addenda to the miscellaneous fee schedules for the
appellate, district and bankruptcy courts, the United States Court of Federal Claims, and the Judicial
Panel on Multidistrict Litigation- (adopted by the Judicial Conference pursuant to sections 1913,
1914, 1926, 1930, and 1932 of title 28, United States Code) to read as follows:.

Lof 6 12/5/00 10:16 AM
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a. The Judicial Conference has prescribed a fee for access to court data obtained electronically

from the public records of individual cases in the court, including filed documents and the 7
docket sheet, except as provided below.

Committee on Criminal Law

Approved for publication and distribution to the -courts Criminal Monetary Penalties: A Guide to the
Probation Officer's Role, Monograph 114, including revised forms for judgments in criminal cases E

(AO 245B-2451).

Committee on Defender Services E
Agreed to request FY 2002 funding sufficient to raise Criminal Justice Act panel attorney rates to
$113 per hour, effective April 1, 2002, to reflect implementation of the $75 hourly rate plus the
Employment Cost Index adjustments from 1988 through 2002.

Supported legislation that would provide federal defenders with the same eligibility for student loan L

forgiveness as is granted to their counterparts in United States attorney offices.

Committee on Federal-State Jurisdiction E

Took the position that if Congress determines to provide for complete relief for the resolution of

Fifth Amendment takings claims in one judicial forum, then that forum should be an Article III
I court, and the present jurisdictional monetary ceiling of $10,000 for such claims brought under 28

U.S.C. § 1346 should be eliminated. 7
Committee on Financial Disclosure

Agreed to amend the Regulations on Access to Financial Disclosure Reports Filed by Judges and Judiciary 7
Employees Under the Ethics in Government Act of 1978, as Amended, to add the following new
paragraph:

5.2(g) A request for redaction and its supporting documents, except for copies of the financial
disclosure report and any amendments thereto, are considered confidential and will only be used to
determine whether to grant a request for redaction. Such documents are not considered to be a part E
of any report releasable under section 105(b)(1) of the Act.

Committee on the Judicial Branch

Resolved to pay on behalf of (a) all active Article III judges aged 65 and above, (b) senior judges 7
retired under 28 U.S.C. § 37 1(b) or 372(a), and (c) judges retired under 28 U.S.C. § 371(a), who are I

enrolled in the Federal Employees' Group Life Insurance program, the full amount of any increases
in the cost (and any expenses'associated with such payments) of 'the judges' life insurance imposed 7
after April 24, 1999.

Approved an amendment to the Travel Regulations for United States Justices and Judges to provide 77
that a judge must submit his or her claim for reimbursement within 90 days after the judge

completes official travel, and permit the Director to make an exception when necessary to meet
special circumstances or in the best interest of the government.
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GYM Approved an amendment to the Travel Regulations for United States Justices and Judges to provide
that on the day of return to a judge's official duty station or residence, a judge may (a) claim a per
diem allowance for meals and other expenses of $46, or (b) itemize meals and other subsistence
expenses up to a daily maximum of $100.

Approved an amendment to the Travel Regulations for United States Justices and Judges to clarify
that judges should report non-case related travel using the Judges' Non-Case Related Travel
Reporting System, and authorized the Director of the Administrative Office to make a conforming
change to the judges' travel regulations should the title or website address of that system change.

Committee on Judicial Resources

In order to provide the staffing needed to perform the federal judicial support requirements and
functions of the appellate court and circuit clerks' offices, the district clerks' offices, the district court
pro se law clerk offices, the probation and pretrial services offices, and the bankruptcy clerks'
offices, approved proposed staffing formulae for these offices for implementation in fiscal year
2001, and also approved the one-year continued use of high-year prisoner petition reporting as an
interim device for the district clerks' offices.

L. Approved two additional court interpreter positions for the Southern District of Texas and five
additional court interpreter positions (two of which are presently temporary positions) for the
Western District of Texas for fiscal year 2002; if possible, the five additional court interpreter
positions for the Western District of Texas should be funded in fiscal year 2001.

Approved a United States Court of Federal Claims request for seven clerk's office positions as part
of the fiscal year 2002 budget request with the proviso that if the number of that court's
senior/recalled judges should decrease, the court's allocation will be adjusted accordingly; and also
supported accelerated funding for these seven positions as an unfunded requirement in fiscal yearE2001.
Authorized a revision to the judiciary's leave policy to increase from seven days to 30 days each7o calendar year the amount of paid leave for employees to serve as organ donors.

Committee on the Administration of the Magistrate Judges System

Changed the methodology for reviewing magistrate judge positions to provide for district-wide
V reviews every five years for all district courts instead of the current cycle of every four years for
L -- districts with part-time magistrate judge positions and every five years for districts with full-time

magistrate judge positions.

Approved an amendment to Section 4.02 of the Regulations of the Judicial Conference of the United
States Establishing Standards and Procedures for the Appointment and Reappointment of United

L States Magistrate Judges to require that all part-time magistrate judge appointees to full-time
magistrate judge positions, including those who were the subject of a full-field investigation prior to
appointment to the part-time position, undergo an FBI full-field background investigation prior to
appointment.

Approved recommendations for changes in specific magistrate judge positions.
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Committee on Rules of Practice and Procedure

Approved proposed amendments to Bankruptcy Rules 1007, 2002, 3016, 3017, 3020, 9006, 9020, I
and 9022 and agreed to transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in accordance with
the law.

Approved proposed revisions to Official Bankruptcy Form 7.

Approved proposed amendments to Civil Rules 5, 6, 65, 77, 81, and 82, and a proposed abrogation
of the Copyright Rules and agreed to transmit these changes to the Supreme Court for its Al
consideration with the recommendation that they be adopted. ISl

Committee on Security and Facilities [Ii
Agreed to amend jury box standards for courtrooms in the United States Courts Design Guide to
accommodate only 12 jurors in magistrate judge courtrooms, 16 jurors, in district courtrooms, and 18 g

jurors in special proceedings courtrooms or where otherwise required. e LL

Endorsed, as a matter of policy, a cyclical maintenance program for court-occupied space, subject to W
the availability of appropriated fundsI

K,~~~~~~~~~~

L]
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 7-8, 2000

Washington, D.C.

Draft Minutes

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and

Procedure was held in Washington, D.C. on Wednesday and Thursday, June 7-8, 2000. The

following members were present for the entire meeting:

Judge Anthony J. Scirica, Chair
Judge Michael Boudin
Judge Frank W. Bullock, Jr.
Charles J. Cooper
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte
Acting Associate Attorney General Daniel Marcus
Patrick F. McCartan -
Judge J. Garvan Murtha
Judge A. Wallace Tashima

Chief Justice E. Norman Veasey and David H. Bernick each attended one day of the

meeting. Roger A. Pauley, Director of the Office of Legislation, also participated on behalf

of the Department of Justice. In addition, Judge James A. Parker, former member of the

committee and chair of its style subcommittee, attended the entire meeting.

Providing support to the committee were: Professor Daniel R. Coquillette, reporter to

the committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the

Rules Committee Support Office of the Administrative Office of the United States Courts;

Mark D. Shapiro, deputy chief of that office; Patricia S. Ketchum, senior attorney in the

Bankruptcy Judges Division; and Lynn Rzonca, assistant to Judge Scirica. Abel J. Mattos,

Chief of the Court Administration Policy Staff of the Administrative Office, also participated

in part of the meeting.

Representing the advisory committees were:

Advisory Committee on Appellate Rules -
Judge Will L. Garwood, Chair
Professor Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
Professor Jeffrey W. Morris, Reporter

Advisory Committee on Civil Rules-
Judge Lee H. Rosenthal, Member
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules-
Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules- L
Judge Milton I. Shadur, Chair
Professor Daniel J. Capra, Reporter

Judge Tommy E. Miller, a member of the Advisory Committee on Criminal Rules,
assisted in the presentation of the report of that advisory committee.

Also taking part in the meeting were: Joseph F. Spaniol, Jr. and Professor R. Joseph
Kimball, consultants to the committee; Professor Mary P. Squiers, Director of the Local
Rules Project; and Marie C. Leary of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS

Judge Scirica thanked Judge Parker for his distinguished service as a member of the 7
committee and as the chair of the style subcommittee. He pointed out that substantial L
progress had been achieved in restyling and improving the language of the federal rules,
thanks to the excellent work of the style cominttee and the respectiye advisory committees.
He noted that the revised, restyled body of appellate rules had been very well received by the
bench and bar and that a complete set of restyled 'criminal rules was about ready for
publication and comment.

Judge Scirica reported that no proposed rule amendments had been before the Judicial
Conference at its March 2000 meeting for approval He added that the Supreme Court had
promulgated the rule amendments approved by the Conference in September 1999 -
including the proposed changes to the discovery rules - ' and had forwarded them to
Congress in accordance with the Rules Enabling Act. 'These amendments, he said, would
take effect on December 1, 2000, unless CongrTess were to take action to reject them. He
noted, however, that one'lawyers' association had raised some objections to the discovery X
rules and that hearings might be convened in Congress to consider the amendments. L

Judge Scirica pointed out that the committee and the Judicial Conference have an
affirmative statutory responsibility to monitor and-improve the federal rules. Nevertheless,
he said, some proposed amendments to the rules have-been controversial and have
encountered opposition from parts of the bench or bar. 'As a result, he suggested, the rules
process has become more visible; more~politic'a~l,.ad more difficult. D

Judge Scirica reported that he and Professor Coquillette had met with the Chief 7
Justice to keep him informed of on-going initiatives of the rules committees. He said that it

, i., Z , X t E ,,7
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was also time for him to meet with the chairs of the advisory committees to take a fresh look

at the rulemaking process and the future directions of the committees.

Judge -Scirica reported that a provision in the omnibus bankruptcy legislation pending

in Congress would provide for appeals - including interlocutory appeals - to be taken from

the orders of bankruptcy judges directly to the courts of appeals as a matter of course. This

would effectively eliminate the district courts from the bankruptcy appellate process. This

provision, he said, was in conflict with the Judicial Conference's position that direct appeals

to the court of appeals should be authorized only through a certification process limited to

matters that raise important legal issues or questions of public policy. Judge Scirica reported

that the Executive Committee of the Conference had been informed of the legislative

problem and that negotiations with the Congress would be pursued.

APPROVAL OF THE MINUTES OF THE LAST MEETING.

The committee voted without objection to approve the minutes of the last
meeting, held on January 6-7, 2000.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported that the committee's two-year pilot program to receive public

comments on proposed rule amendments electronically through the Internet had been

successful. He said that the AO and the advisory committees would like to make the

experiment permanent. Thus, all published amendments will continue to be posted on the

Internet at the same time that they are distributed to the public in printed form. The bench

and bar will continue to be invited to submit comments to the Administrative Office via the
Internet.

The committee without objection approved making the pilot program
permanent and continuing to accept public comments on proposed amendments in,
electronic form through the Internet.

Mr. Rabiej reported that the American Bar Association in February 2000 had passed a

resolution calling for posting all local rules of court on a single Internet site maintained by the
federal judiciary. He noted that the issue had been assigned to the Judicial Conference's

Court Administration and Case Management Committee. That conmmittee, he said, would
expect input from the rules committees on the proposal.

Mr. Rabiej pointed out that more than half the federal courts had posted their local
rules on their own, individual Internet sites. In addition, the judiciary's national web site,

maintained by the Administrative Office, contains links to the sites of the individual courts.
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He emphasized that the 'Standing Committee and the respective advisory committees had
long supported the concept of posting all local court rules on the Internet as an effective
means of providing prompt, accurate, and complete procedural information to the bar and
public. -'

Mr. Rabiej reported that the advisory committees had discussed the proposal on
several occasions and'had reached a consensus that: L '

1. Individual federal courts should be encouraged to post their local rules on their m

own web sites. ' ' LX
2. Those courts without a web site should be encouraged to develop one, even if

only to post their local rules.

3. Courts should be encouraged to post their local rules in a prominent location
on their web site so that a user may readily locate them, such as by LE
establishing a special icon designated for local rules information.

F7
4. Courts should be encouraged to include a uniform statement immediately

below the caption of the local rules to indicate that they are current.

5. Local court web sites should be directly linked to the national judiciary site
maintained by the Administrative Office.

In D~~~~~~~LThe committee approved the proposed actions outlined in Mr. Rabiej's
presentation and asked that they be communicated to the Court Administration and
Case Management Committee. '

Mr. Rabiej pointed out that implementation -of these recommendations would be -

voluntary for the courts, and inevitably not every rule'of every court will be posted
immediately. Judge Garwood added that the, Advisory Committee on Appellate Rules had
discussed on a preliminary basis the possibility'of making local'court rules ineffective until
they are actually placed on the Internet or otherwise posted as prescribed by the Director of
the Administrative Office.

7
One of the participants added that FED. R. CIV. P. 83(a) already requires the courts to

send their local rules to the Administrative Office and to make them available to the public.
He added that the rule could be used to mandate that every court establish an electronic link 7
with the Administrative Office and keep its local rules up to date on its own site.

Another participant said that it was important to have two dates posted on the local
rules web site: '(1) the date of the most recent amendment to a particular rule; and (2) the date
of the last general revision of the court's local rules as a whole.
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REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary referred the members to a description of the list of various pending Federal

Judicial Center projects, set out as Agenda Item 4.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood and Professor Schiltz presented the report of the advisory committee,

as set forth in Judge Garwood's memorandum and.attachments of May 11, 2000. (Agenda
Item 5)

Judge Scirica reported that the Standing Committee at its January 2000 meeting had

approved for publication proposed amendments to FED. R. App. P. 1, 4, 5, 15, 24, 26, 27, 28,

31, 32, 41, 44 and FoRM 6. But, he added, proposed amendments to FED. R. APP. P. 4(a)(7),

defining the entry of judgment, had been withdrawn for further consideration at the June

2000 meeting. The amendments, he said, involved complicated and troublesome interfaces

between the appellate and civil rules that needed to be addressed through the joint efforts of

both the appellate andicivil advisory committees.

Amendments for Publication and Comment

1. Electronic Service

FED. R. APP. P. 25(c) & (d), 26(c), 36(b), 45(c)

Professor Schiltz reported that the package of amendments to the appellate rules

governing electronic service were identical to the proposed companion amendments to the

civil rules (and companion amendments to the bankruptcy rules), except in one respect. He

explained that under the proposed amendments to both the appellate rules and the civil rules:

- service by electronic means would be permitted, but only on consent of the
parties;

- the document that initiates a case, ie., the complaint or notice of appeal,
would be excluded from the electronic service provisions;K - electronic service would be complete upon transmission;

- the "three-day" rule, giving the party being served an additional three days to
act, would be made applicable to service by electronic means;

- the court itself could use electronic means to send its orders and judgments to
parties; and

- the court could choose to provide electronic service for the parties through
court facilities.
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Professor Schiltz said that the only difference between the proposals related to the
issue of failed transmission. He noted that the appellate and civil advisory committees both
agreed that if a serving party learns that its service is not effective, it must attempt to serve
the appropriate document again. The appellate committee, however, was concerned about
potential abuse of this provision. Therefore, it added a provision- not included in the
proposed amendments to the civil rules -that would require a party being served to notify
the serving party within three days after transmission that the paper was not in fact received.

Professor Cooper responded that the Advisory Committee on Civil Rules did not
believe that the provision was needed. He added that there is a risk of unintended implication
if the rules were to address failure of electronic service explicitly, but not failure of other
types of service. I

Professor Cooper was asked by the chair to describe the proposed amendments to the
civil rules in further detail.

He reported that the electronic service proposal had been published in August 1999
and that some changes had been made in the amendments as a result of the public comments.
He pointed out that the amended Rule 5(b)(1) makes it clear that electronic service will apply
only to service under Rules 5(a) and 77(d), and not to the service that initiates a case.

Professor Cooper noted that new Rule 5(b)(2)(D) provides that electronic service-
or service by means other than those specified in the current rule - must be consented to by
the party being served. He added that the Department of Justice had commented that the rule
should require that the consent be made- in writing. Accordingly, the advisory committee had
inserted new language in the amendment requiring explicitly that service be made in writing.
The committee note, though, makes it clear that the writing itself may be in electronic form.

Professor Cooper explained that the amendment specifies that service is complete on
transmission. A party, moreover, may make service through the court's transmission
facilities, as long as the court authorizes the practice by local rule.

Professor Cooper pointed out that paragraph 5(b)(3) had been added by the advisory 7
committee following publication. It states that electronic service is not effective if the party
making service learns that the attempted service failed to reach the person intended to be'
served.

He explained that the advisory committee had relied on the committee note to make
the point that failed service is not effective service. Nevertheless, inclusion of an explicit
statement in the text of the rule itself was prompted by consideration of the draft rule
prepared by the Advisory Committee on Appellate Rules (FED. R. APP. P. 25(c)) and the
desire to achieve uniformity in substance and language among the different sets of federal
rules.

FL[
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7 Professor Cooper explained that the draft paragraph 5(b)(3), as originally considered
by the advisory committee, had not been limited to electronic service for fear that it might

generate unintended negative implications as to the status of failed service by other means.
But, he said, after reviewing the case law on the subject and considering the narrower scope
of the proposed appellate rule, the Advisory Committee on Civil Rules had decided to limit
the scope of the paragraph to failure of service by electronic means.

He added, however, that the advisory committee did not believe that it was necessary
to include a specific time limit for notifying the serving party of a failed transmission.
Several participants agreed that failed service is sirmply not a problem in district court
practice because parties always re-serve a paper that does not reach the party being served.
Thus, no time limits need be specified in the rules. They argued that paragraph 5(b)(3) was
not necessary because the problems resulting from failed transmissions can readily be
resolved through the exercise of judicial discretion and the development of case law.

Judge Scirica noted that the proposed amendments to the civil rules governing

electronic service - as well as the companion amendments to-the bankruptcy rules had been
subjected to the public comment process and were ready for final approval by the Judicial
Conference. On the other hand, the proposed amendments to the appellate rules had been
presented to the Standing Committee only for authority to publish.

Judge Scirica said that the provisions in the two sets of rules should be the same. He
pointed out, however, that paragraph (b)(3) of the proposed amendments to FED. R. Civ. P. 5

specifying that electronic service is ineffective if the serving party learns that it did not
reach the person to be served - was new material added by the advisory committee after

X publication. As such, it would normally have to republished for additional public comment.

The committee reached a consensus that there should be only one, uniform version of
the proposed electronic service rules and that the appellate version should be altered to

A,,, conform to the proposed civil version.

The Committee approved the proposed amendments to FED. R. Civ. P. 5(b)
Lo without objection.

7 Judge Boudin moved to conform the appellate rules to the civil rules by deleting
the reference to three days in proposed new Rule 25(c)(4) and approving the other
proposed electronic service amendments for publication, i.e., FED. R. APP. P. 25(c),7: 25(d), 26(c), 36(b), and 45(c). The motion was approved without objection.

Judge Scirica added that the reporters of the civil and appellate advisory committees7 should consult further with each other to make sure that the language of the proposed
amendments was essentially identical.
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2. Financial Disclosure , Lo

FED. R. App. P.26.1

The proposed amendments to Rule 26.1 (corporate disclosure statement) were
addressed as part of the general discussion on financial disclosure, addressed later in these
minutes at pages 28-31 of these minutes. LI

3. Other Amendments 7
Li

FED. R. App. P. 5(c) and 21 (d)

Judge Garwood reported that the proposed amendments to Rule 5(c) (appeal by
permission) and Rule 21 (d) (writs) would correct an inaccurate cross-reference in the current
rules to FED. R. APP. P. 32. In addition, the amendments would impose a new 20-page limit
on petitions for permission to appeal and petitions for a writ of mandamus, prohibition, or
other extraordinary relief.

FED. R. APP. P. 4(a)(7)

Professor Schiltz noted that the advisory committee had presented proposed 3
amendments to Rule 4(a)(7) at the January 2000 meeting of the Standing Committee that
would resolve case law splits among the circuits as to the finality of district court judgments
and the time limit for filing 'a notice of appeal. He pointed out that members of the Standing
Committee had expressed concerns about the amendments because, among other things, they
would decouple the running of the time to file post-judgment motions (governed by the civil
rules) from the running of the time to file appeals (governed by the appellate rules).
Accordingly, the proposed amendments were deferred to the current meeting. In the interim,
the advisory committee was asked to conduct further research into when judgments become
effective for all purposes. It was also asked to work with 'the civil advisory committee and
attempt to develop an integrated package of proposed amendments to the appellate rules and
the civil rules.

Professor Schiltz reported that the two advisory committees had produced a set of
proposed amendments that would resolve the concerns of the members. He said that FED. R. C
CIV. P. 58(b) would be amended'to specify that when a judgment must be "set forth" on a
separate document, it will be considered so entered when: (1) it is actually set forth on a
separate piece of paper; or (2) 60 days after entry of'the judgment on the civil docket, K
whichever is earlier. This provision,' he said, would set a 60-day outer limit in determining
the finality of a judgment for purposes 'of both a post-judgment motion and a notice of appeal.
A companion amendment to FED. R. APP. P. 4(a)(7) would simply provide that a judgment is
considered entered for purposes of the appellate rules when it is entered for purposes of the
civil rules. K

LK
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The proposed amendments would also clarify whether an order disposing of a post-
judgment motion must itself be set forth on a separate piece of paper. FED. R. Civ. P. 58

would be amended to specify that orders that dispose of post-judgment motions do not have

to be entered on a separate document. FED. R. APP. P. 4(a)(7), as revised, would simply refer
to Civil Rule 58. Thus, the civil rules will govern, and there will be no separate appellate
provision.

Judge Garwood and Professor Schiltz said that the proposed, companion amendments
to FED. R. CIv. P. 58 and FED. R. APp. P. 4(a)(7) might not solve all the problems regarding
the effectiveness of a judgment, but they would resolve the most serious and most frequent
problems. They added that the public comment period would provide a good opportunity to
discover any additional problems.

The committee approved the proposed amendments without objection.

Informational Items

Judge Garwood announced that Professor Schiltz would leave his position with the
Notre Dame Law School to accept the position of associate dean of the newly established St.
Thomas Law School in Minneapolis, Minnesota.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier and Professor Morris presented the report of the advisory
committee, as set forth in Judge Duplantier's memoranda and attachments of May 11, 2000,
and May 24, 2000. (Agenda Item 6)

Judge Duplantier summarized that the advisory committee was seeking final approval
of amendments to eight bankruptcy rules and one official form. He pointed out that four of
the proposed amendments deal-with providing adequate notice to parties affected by an
injunction included in a chapter 11 plan, and two deal with giving notice to infants or
incompetent persons. He noted that the public hearings scheduled for January 2000 in
Washington had been canceled for lack of witnesses.

Judge Duplantier reported that the advisory committee was also seeking authority to
publish proposed amendments to six rules and one official form for public comment.
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Amendments for Final Approval

FED. R. BANKR. P. 1007(m)

Judge Duplantier explained that the proposed amendment to Rule 1007 (lists,
schedules, and statements) would require a debtor who knows that a creditor is an infant or
incompetent person to include in the list of creditors or schedules the name, address, and 7
legal relationship of any representative upon whom process would be served in an adversary
proceeding against the infant or incompetent person.

FED. R. BANKR. P. 2002(c) and (g)

Judge Duplantier reported that two amendments were proposed to Rule 2002 E
(notices). New subdivision 2002(c)(3) would require that parties entitled to notice of a
hearing on confirmation of a plan be given adequate notice of any injunction contained in the
plan that would enjoin conduct not otherwise enjoined by operation of the Bankruptcy Code. L

Subdivision 2002(g) would be revised to make it clear that when a creditor files both:
(1) a proof of claim that includes a mailing address; and (2) a separate request designating a L
different mailing address, the last paper filed determines the proper address. In addition, a
new paragraph (g)(3) would be added to assure that notices directed to an infant or
incompetent person are mailed to the appropriate guardian or other legal representative L
identified in the debtor's schedules or list of creditors.

FED. R. BANKR. P. 3016(c)

Judge Duplantier said that a new subdivision (c) would be added to Rule 3016 (filing
of plans and disclosure statements) to require that a plan and disclosure statement describe in
specific and conspicuous language all acts to be enjoined by the provisions of a proposed
injunction and to identify any entities that would be subject to the injunction.

FED. R. BANKR. P. 3017(f)

LE2
Judge Duplantier stated that a new subdivision (f) would be added to Rule 3017

(court's consideration of a disclosure statement) to assure that adequate notice of a proposed
injunction contained in a plan is provided to entities whose conduct would be enjoined, but S

who would not normally receive copies of the plan and disclosure statement - or-any
information about the confirmation hearing -because they are not creditors or equity
security holders in the case.

F

LI
,I
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tSFED. R. BANKR. P. 3020(c)

Judge Duplantier said that subdivision (c) of Rule 3020 (confirmation of a chapter 11

L plan) would be amended to require that the court's order confirming a plan describe in detail
all acts enjoined by an injunction contained in a plan and identify the entities subject to the

7 injunction. It would also require that notice of entry of the order of confirmation be mailed to
Len all known entities subject to the injunction.

7 FED. R. BANKR. P. 9006(f)

The proposed amendment to Rule 9006 (time) is part of the package of proposed
amendments authorizing service by electronic and other means in the federal courts. The
companion amendments to FED. R. Civ. P. 5(b) were approved by the Standing Committee
earlier in the meeting as part of the discussion of proposed amendments to the Federal Rules
of Appellate Procedure. (See page 7 of these minutes.)

Judge Duplantier pointed dut that Rule 9006(f), as amended, would explicitly
authorize a party who is served by electronic means an additional three days to take any
required action, just as if the party had been served by mail. Judge Duplantier added that the
Advisory Committee on Bankruptcy Rules was very supportive of extending the "three-day
rule" to all methods of service - including electronic service - other than service by
personal delivery. He added, however, that the advisory committee was most concerned that
the bankruptcy rules and the civil rules be uniform on this matter.

LKa , FED. R. BANKR. P. 9020

Judge Duplantier explained that the existing provisions of Rule 9020 (contempt
proceedings) provide that the effectiveness of a bankruptcy judge's civil contempt order is:
(1) delayed for 10 days; and (2) subject to de novo review by a district judge. The proposed

L, amendment would delete the procedural provisions in the existing rule and replace them with
a simple statement that a motion for an order of contempt made by the United States trustee7 or a party is governed by Rule 9014, which covers contested matters.

He pointed out that the amended rule does not address a contempt proceeding
initiated sua sponte by a judge. The advisory committee, he said, noted that there is no
provision in the civil rules dealing with contempt on a judge's own motion. It decided,
therefore, not to include any provision in the bankruptcy rules on this point.

FED. R. BANKR. P. 9022(a)

Judge Duplantier stated that Rule 9022 (notice of a judgment or order) would be
amended to authorize the clerk of court to serve notice of the entry of a bankruptcy judge's
judgment or order by any method of service authorized by amended FED. R. Civ. P. 5(b),
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including service by electronic means. He pointed out that the proposal - which mirrors the
proposed amendment to FED. R. Civ. P. 77(d) - is part of the general package of
amendments authorizing electronic service in the federal courts. (See the discussion above
under FED. R. BANKR. P. 9006(f).) X7

L
OFcIAL FoRm 7

Judge Duplantier reported that the advisory committee would add four new questions
to Official Form 7 (statement offinancial affairs), to solicit information from the debtor
about community property, environmental hazards, tax consolidation groups, and
contributions to employee pension funds. He pointed out that new Question 17, requiring L
information as to environmental hazards, represented a compromise because governmental 7
agencies had wanted to require the debtor to disclose a good deal more information.l

The committee approved the proposed amendments to Rules 1007, 2002,3016,
3017, 3020,9006, 9020, and 9022 and Official Form 7 without objection. L{

Amendments for Publication and Comment [
FED. R, BANKR. P. 1004

Judge Duplantier and Professor Morris explained that subdivision (c) of Rule 1004
(partnership petition) would be deleted because it is substantive in nature. The amendments
would make it clear that the rule merely implements § 303(b)(3)(A) of the Bankruptcy Code.
They are not intended to establish any substantive standard for the commencement of a
voluntary case by a partnership. The amended rule will deal only with involuntary petitions
against a partnership.[

FED. R. BANKR. P. 1004.1

Professor Morris stated that the proposed new Rule 1004.1 would fill a gap in the
existing rules and address the filing of a petition on behalf of an infant or an incompetent
person. He noted that it is patterned after FED. R. CIV. P. 17(c) and allows a court to make
any orders necessary to protect the infant or incompetent person.

FED. R. BANKR. P. 2004(c)

Judge Duplantier reported that subdivision (c) of Rule 2004 (examination) would be
amended to clarify that an examination may take place outside the district in which the case is
pending. An attorney who is admitted to practice in the district where the examination is to
be held may issue and sign the subpoena.

,
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7 ~~~~~~~~~~FE-D. R. BANKR. P. 2014

Judge Duplantier said that Rule 2014 deals with approval of the employment of a,

L ~~professional and with disclosure of the information necessary to determine whether the
professional is "disinterested" under the Bankruptcy Code. He pointed out that the rule was7 ~~being rewritten to make it conform more closely to the applicable provisions of the Code.

Professor Morris added that the revised rule might be controversial because it deals
with employment standards and prerequisites for the payment of professionals. The current

L.. ~~rule, he said, requires disclosure of the" professional's conndc'tions with a broad range of
persons and organizations. The revised rule would narrow the scope of the disclosures and
leave the definition of disinterestedness exclusively to the Code.

FED. R. BANKR,. P. 2015(a)(5)

Judge Duplantier said that paragraph (a)(5) of Rule 2015 (duty to keep records, make
reports, and give notice of case) would be amended to provide that the duty of a trustee or7 ~~debtor in possession to file quarterly disbursement reports will continue only as long as there
is an obligation to make quarterly payments to the United States trustee. Professor Morris
added that the change was technical in nature since it would merely conform the rule to 28

L ~~U.S.C. § 1930(a)(6), which was amended in 1996.

7 ~~~~~~~~~~~FED. R. BANKR,. P. 4004(c)

Judge Duplantier explained that subdivision (c) of Rule 4004 (grant or denial of
discharge) would be- amended to postpone the entry of a discharge if a motion to dismiss a
case has been filed under § 707 of the Bankruptcy Code., The current rule, he said, is
narrower, as only motions to dismiss brought under § 707(b) postpone a discharge.

FED. R. BANKR,. P. 9014

Judge Duplantier reported that the advisory committee recommended two changes in
K ~~Rule 9014 (contested matters) that would address complaints voiced by the bar about the way

that contested matters are handled in some- districts.

Judge Duplantier explained that the first proposed amendment, set forth as new
subdivision (d), would govern the use of affidavits in disposing of contested matters. He said
that a number of bankruptcy courts now routinely resolve contested matters on the basis of
affidavits alone. ,He added that the practice was controversial, and there was a split of7 ~~~opinion as to its legality and advisability.

Judge Duplantier stated that the proposed amendment would provide that if the courtE ~~~needs to resolve a disputed material issue of fact in order to decide a contested matter, it must



June 2000 Standing Committee Minutes - DRAFT Page 14

hold an evidentiary hearing at which witnesses testify. It may not rely exclusively on
affidavits in those circumstances. Contested matters, thus, would be handled in the same
manner as adversary proceedings and trials in civil cases in the district courts under FED. R.
Civ. P. 43.

The second amendment would address complaints from the bar that some courts
schedule contested matters for a hearing without informing the parties in advance as to
whether evidence will be taken from witnesses at the hearing. La4wyers, therefore, bring their
witnesses to court, only to learn that live testimony will not be allowed. Judge Duplantier K
said that the proposed amendment would require the courts to establish procedures giving
parties advance notice of whether a scheduled hearing will be an evidentiary hearing at which
witnesses may testify.

FED. R. BANKR. P. 9027

Judge Duplantier said that Rule 9027(a)(3) (notice of removal) would be amended to L
make it clear that if a claim or cause of action is initiated in another court after a bankruptcy
case has been commenced, the time limits for filing a notice to remove that claim or cause of
action to the bankruptcy court apply, whether or not the bankruptcy case is still pending. In
other words, he said, if a state court action is filed after a bankruptcy discharge has been
granted, the action should be removable, whether or not the bankruptcy case is still pending.

OFFmcIAL FORM I K

Judge Duplantier reported that the advisory committee recommended amending U
Official Form 1 (Voluntary Petition) to require that the debtor disclose the ownership or 7
possession of property that may pose a threat of imminent and identifiable harm to public j
health or safety. He noted that the change may be controversial because it could be seen as
calling for self-incrimination. But, he said, the advisory committee had drafted the language
carefully to avoid the problem by requiring disclosure only of property that "to the best of the L

debtor's knowledge, poses or is alleged to pose" a threat to public health or safety.

Professor Morris pointed out that the petition form itself will require the debtor to
check a box declaring whether there is any property posing an alleged harm. If so, the debtor
must also attach new Exhibit C setting forth more detailed information about the alleged
harm. This information, he said, would be filed by the debtor at the beginning of a case, so it
would be flagged early for the attention of affected government agencies.

The committee approved the proposed amendments to Rules 1004, 2004, 2014, [7
2015, 4004, 9014, and 9027, proposed new Rule 1004.1, and proposed amendments to
Official Form 1 for publication and comment without objection. [7

`7
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L7 REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal, acting for Judge Paul V. Niemeyer, the chair of the advisory
L committee, and Professor Cooper presented the report of the advisory committee, as set forth

in Judge Niemeyer's memorandum and attachments of May 2000. (Agenda Item 7)

L. Rules for Final Approval

1. Electronic Service

L
FED. R. Civ. P. 5(b) and 6(e)

K Professor Cooper pointed out that the proposed amendments to Rule 5(b) (making
service) authorizing service by electronic means had been approved by the Standing
Committee earlier in the meeting during its consideration of the report of the Advisory
Committee on Appellate Rules. (See page 7 of these minutes.)

Professor Cooper explained that the advisory committee, in its August 1999 request

Len for public comments, had not recommended that Rule 6(e) (additional time after service) be
amended. The proposed amendment would extend the- "three-day rule" to electronic service.
Nevertheless, he said, the committee included it in its publication as an alternative proposal.

After reviewing the public comments and considering the proposed companionK amendments to the bankruptcy rules, the advisory committee agreed unanimously to approve
the proposed amendment to Rule 6(e). Thus, when service is made electronically - or by
any means other than personal service - the party being served will be allowed an extra
three days to act. He pointed out that electronic service is not in fact always instantaneous,
and transmission problems may need some time to be straightened out. In addition, he said,
inclusion of the three-day provision may encourage consents. Finally, he added, the advisory

committee was convinced that the provisions of the civil rules should be consistent with
those of the bankruptcy rules, which adopt the three-day rule.

L. The committee approved the proposed amendment to Rule 6(e) without
objection.

K FED. R. CIv. P. 77(d)

Professor Cooper noted that the proposed amendments to Rule 77(d) (notice of orders
or judgments) reflect the changes proposed in Rule 5(b) and would authorize the clerk of
court to serve notice of the entry of an order or judgment by electronic or other means.

The committee approved the proposed amendments without objection.

17
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2. Abrogation of the Copyright Rules

Professor Cooper reported that the Advisory Committee recommended abrogation of
the obsolete Copyright Rules of Practiceunder the 1909 Copyright Act. He noted that the 7
advisory committee had urged elimination of these rules as long as 37 years. ago,. Li

FED. R. Civ. P. 65(f)

Professor Cooper pointed out that a new subdivision (f) would be added to Rule 65
(injunctions) to make the rule applicable to copyright impoundment proceedings.

FED. R. Civ. P. 81 (a) 7
LX

Professor Cooper said that Rule 81(a) (proceedings to which the federal rules apply)
would be amended to eliminate its reference to copyright proceedings. In addition, the rule's
obsolete reference to mental health proceedings intThe District of Columbia would be
eliminated, and its reference to incorporation of the civil rules into the Federal Rules of
Bankruptcy Procedure would be restyled.

The committee approved abrogation of the copyright rules and the proposed
amendments to Rules 65 and 81 without objection. 7

3. Technical Amendment

FED. R. CIV. P. 82 E

Professor Cooper reported that the proposed amendment to Rule 82 (jurisdiction and 7
venue not affected by the federal rules) was purely a technical conforming change that could
be made without publication. He said that the text of the current rule refers to 28 U.S.C.
§§ 1391-1393. But Congress repealed § 1393 in 1988. Thus, the reference, needed to be
changed to 28 U.S.C. §§ 1391-1392.

The committee approved the proposed amendment without objection. [7

Amendments for Publication and Comment 7

1. Judgments

FED. R. Civ. P. 54(d) and 58 [7
Judge Rosenthal noted that the Standing Committee had discussed the proposed

amendments to Rules 54 (judgments and costs) and 58 (entry ofjudgment) earlier in the
meeting as part of its consideration of the report of the Advisory Committee on Appellate
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Rules and its approval of companion amendments to FED. R. APP. P. 4(a)(7). (See pages 8-9
of these minutes.)

She explained that Civil Rule 58(b) would be amended to provide that when the civil
rules require that a judgment be set forth on a separate document, it will be deemed to have
been entered for purposes of finality either: (1) when it is actually set forth on a separate
document; or (2) when 60 days have run from entry on the civil docket, whichever is earlier.

Professor Cooper explained that under the rules a judgment is not effective until it is
set forth on a separate document and entered on the civil docket. But, he said, in practice this
requirement is ignored in many cases. Thus, failure to enter a final judgment on a separate
document means that the time to file a post-judgment motion under the civil rules or a notice
of appeal under the appellate rules never begins to run.

Professor Cooper added that the new Rule 58(b) is the central provision in the
proposed amendments to integrate the civil and appellate rules. It would work in tandem
with the proposed amendments to FED. R. APP. P. 4(a). As a result, a judgment would
become final at the same time for purposes of both the civil and appellate rules.

Professor Cooper said that the proposed amendment to Rule 54(d) would delete the
' separate document requirement for an order disposing of a motion for attorney fees.

Professor Cooper suggested that the term "judgment," as used in the civil rules, is
overly broad and may lead to a number of difficult theoretical problems. But, he said, the
advisory committee had found no indication that the theoretical problems occur in practice.
Thus, it saw no reason to reopen the definition of judgment in Rule 54(a). He added that the
advisory committee had also decided not to reopen the separate document requirement of
Rule 58.

The committee approved the proposed amendments for publication and
comment without objection.

2. Financial Disclosure

The advisory committee's proposed new Rule 7.1 was discussed and approved by the
Standing Committee later in the meeting as part of its consideration of proposed financial
disclosure rule amendments. (See pages 28-31 of these minutes.)
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3. Applicability of the Rules to Section 2254 and 2255 Cases and Proceedings

FED. R. Civ P. 81 (a)

Professor Cooper reported that Rule 81(a)(2) (applicability of the rules in general)
would be amended to make its time limits consistent with the Rules Governing Section 2254
Cases and the Rules Governing Section 2255 Proceedings.

The committee approved the proposed amendment for publication and comment
without objection.

Information on Pending Projects

LA

Judge Rosenthal referred briefly to several projects pending before the advisory
committee and pointed out that they were described in greater detail at Tab 7B of the agenda
materials.

She noted that the advisory committee's discovery subcommittee was continuing to
explore a number of discovery issues, particularly those flowing from discovery of computer-
based information. She said that the subcommittee had conducted a mini-conference with
lawyers, judges, and forensic computer specialists to hear from them about the problems they [
have encountered with discovery of information in automated form. She added that the
subcommittee had identified and discussed in a preliminary way several problems cited by
practitioners. The central questions, she said, are. (1) whether the current federal rules are [7
adequate to deal with the impact of the new technology; and (2) whether any of the problems
identified are subject to rule-based solutions.

Judge Rosenthal reported that a subcommittee of the advisory committee was
continuing to look at Rule 23 (class actions) to determine whether any additional changes in
that rule might be appropriate. She pointed out that the committee had been examining Rule
23 since 1991. It had collected a great deal of empirical information and opinions from the
bar, which have been published in extensive working papers. She noted that the committee's
earlier proposals to amend Rule 23 had stirred substantial controversy, and it had not been L
possible to reach consensus on key issues. In addition, she said, the substantive law of class
actions had been addressed recently by the Supreme Court. 7

Judge Rosenthal said that the subcommittee's initial sense was that further changes
are not called for in Rule 23. Nevertheless, it would continue to explore such discrete areas E

as attorney fees, procedures for approving settlements, the terms of settlements, and
providing protection for absent class members.

Judge Rosenthal reported that a subcommittee had been appointed to study the use of
special masters. She noted that the current Rule 53 focuses on special masters as fact finders, 7

,, Of~~~~~~
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but courts are using masters increasingly for various pretrial management and post-judgment
purposes. She pointed out that the Federal Judicial Center had presented the advisory
committee with an excellent empirical report on the use and practices of special masters in
the district courts.

Finally, Judge Rosenthal reported that a subcommittee had been appointed to study
the feasibility of creating an alternative set of simplified civil procedure rules that would be
appropriate for some cases as a means of reducing costs and delays. The draft proposal
would incorporate such features as early and firm trial dates, shorter discovery deadlines,
reduced amounts of discovery, and curtailed motion practice.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis, Judge Miller, and Professor Schlueter presented the report of the
advisory committee, as set forth in Judge Davis's memorandum and attachments of May 8,
2000. (Agenda Item 8)

Amendments for Publication and Comment

Judge Davis reported that the advisory committee was seeking authority to publish
three proposals for public comment:

K1. a complete, restyled set of Criminal Rules 1-60, set forth in two
separate packages;

2. proposed changes to the Rules Governing § 2254 Cases and § 2255
Proceedings; and

3. a new Criminal Rule 12.4, governing financial disclosure.

1. Comprehensive Review and Restyling of the-Criminal Rules

Judge Davis said that the advisory committee had been working on restyling the entire
body of Federal Rules of Criminal Procedure for more than a year. He noted, however, that
several of the committee's proposed amendments had been under consideration before the
restyling project began. And, as part of the restyling effort, the committee identified several
amendments that might be considered substantive or controversial.

Therefore, he said, the advisory committee had decided to seek authority to publish
the restyledbody of rules in two separate packages. The first would consist of all the rules
containing merely stylistic changes. The second would contain those rules in which the
committee is proposing substantive changes, i.e., Rules 5, 5.1, 10, 12.2, 26, 30, 32, 35, 41,



June 2000 Standing Committee Minutes - DRAFT Page 20 X

and 43. He added that these substantive changes had been deleted from the purely "style"
package, and a reporter's note to the style package will explain that additional, substantive -2

changes are being proposed and published simultaneously in a separate package.

Judge Davis noted that the revised Rules 1-31 had been approved for publication by
the Standing Committee at its January 2000 meeting. He added that the advisory committee
had considered the various suggestions made by members of the Standing Committee at that
meeting, and it-had incorporated them into a revised draft for publication. He proceeded to
summarize the significant, non-style changes made by the advisory committee in Rules 1-31
following the January meeting.

Rules 1-31 1

FED. R. CRIM. P. 5

Judge Davis pointed out that the revised Rule 5 (initial appearance) would authorize Ll
an initial appearance to be conducted by video teleconferencing if the defendant waives the
right to be present. He noted that the advisory committee would also publish an alternate K
version of the rule that would permit the court to conduct the appearance by video
teleconferencing without the defendant's consent.

Judge Davis reported that the advisory committee had concluded that Rule 5 should Lj

be expanded to address all initial appearances. Thus, material currently located in Rule 40
(commitment to another district) would be moved to Rule 5. The revised, rule also would
provide explicitly that Rules 32.1 (revoking or modifying probation or supervised release)
and Rule 40 (commitment to another district) apply when a defendant is arrested for violating
the terms of probation or supervised release or for failing to appear in another district. -

FED. R. CRIM. P. 10 F
L.

Judge Davis reported that Rule 10 (arraignment) would be amended to allow video
teleconferencing of arraignments upon the consent of the defendant. As with Rule 5, the H
advisory committee would also publish an alternate version of the rule permitting the court to L
conduct an arraignment by video teleconferencing without the defendant's consent.

FED. R. CRIM. P. 24

Judge Davis noted that the advisory committee had presented the Standing Committee
in January 2000 with a proposed amendment to Rule 24 that would equalize the number of
peremptory challenges at 10 per side. But, he said, the proposal would be controversial,
Therefore, the advisory committee decided -after further consideration to delete the proposed K
amendment from the restyling project and defer it for later consideration on the merits.

-in
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FED. R. CRIM. P. 26

Judge Davis reported that the proposed amendments to Rule 26 (taking testimony)
would conform the rule in some respects to FED. R. Civ. P. 43. First, it would allow
testimony from witnesses at remote locations. Second, it would delete the term "orally" from
the current rule in order to accommodate witnesses who are unable to present oral testimony
and may need a sign language interpreter.

Judge Davis noted that questions had been raised at the January 2000 meeting as to
the possible impact of the amendments on FFED. R. EvID. 804. He explained that the advisory
committee had narrowed the proposed amendment to apply to those situations in which a
witness is "unavailable" only within the meaning of paragraphs (4) and (5) of Evidence Rule
804(a).

Rules 32-60

Judge Davis reported that the advisory committee had considered proposed style
revisions in Rules 32-60 at a special meeting in January 2000, at two subcommittee meetings,
and at its regularly scheduled meeting in April 2000. He proceeded to discuss the rules that
the advisory committee believed included one or more substantive changes or changes that
warranted further elaboration.

FED. R. CRJM. P. 32

Judge Davis reported that Rule 32 (Sentence and Judgment) had been completely
reorganized to make it easier to follow and apply. He pointed out that one proposed change
in the rule may generate controversy. The current rule, he said, requires a court to rule on all
unresolved objections to the presentence report. The revised rule would require the court-to
rule only on all unresolved objections to a "material" matter in the report.

Judge Davis noted that the Bureau of Prisons relies on the presentence report to make
decisions about defendants in its custody. One member said that the current rule apparently
requires judges to rule on matters that do not affect their sentence because the Bureau of
Prisons may need the information for its own administrative purposes. During the discussion
that ensued, various members offered the following points: (1) a court should not be
burdened by having to decide matters not required for its sentencing decision because the
Bureau of Prisons may need-certain information; (2) defendants should not be penalized for-
non-essential information contained in the presentence report; (3) defense counsel have an
obligation to ask the court to delete any objectionable information in the report; (4) the courts
could ask probation officers to exercise greater discretion in keeping certain information out
of the reports; and (5) the advisory committee could ask the Bureau of Prisons to reconsider
some of its procedures.
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Mr. Marcus said that the Bureau of Prisons needs and appreciates all the information C

it can obtain from the court. He pointed out that the Bureau has a difficult problem in L
obtaining relevant and accurate information from other sources, and it faces serious
operational problems because of the volume of its caseload. He expressed concern about any j
effort that might restrict the Bureau from using any information that it currently receives from
the court.

Judge Scirica recommended that the proposed rule be published for comment. He
further suggested that the advisory committee take into account the various concerns
expressed by the members and initiate discussions with the Bureau of Prisons. He said that K
the advisory committee should be prepared to address these matters when it returns to the
Standing Committee for approval of the rule following publication.

Ell
Professor Schlueter reported that new paragraph (h)(5) would fill a gap in the current

rules by requiring the court to give notice to the parties if it contemplates departing from the
sentencing guidelines on grounds not identified either in the presentence report or in a ILL
submission by a party. He pointed out that this procedure is required by case law.

FED. R. CRIM. P. 32.1 -7

Professor Schlueter said that Rule 32.1 (revoking or modifying probation or
supervised release) had been completely restructured, but no significant changes had been 7
made. He pointed out that language had been added that would govern an initial appearance
when a person is arrested in a district that does not have jurisdiction to conduct a revocation 7
proceeding.

FED. R. CRIM. P. 35 7
Judge Davis reported that Rule 35 (correction or reduction of sentence) would be

amended to delete current subdivision (a), specifying district court action on remand, because :
it simply is not necessary.

Judge Davis said that subdivision (b) includes a substantive change that had been L

under consideration by the advisory committee before the restyling project. He pointed out
that the amendment responds to the decision of the Eleventh Circuit in United States v. -

Orozco, 160 F. 3d 1309 (11h Cir. 1998), in which the court of appeals had urged an
amendment to the current rule to address the unforseen situation in which a convicted
defendant provides information to the government within one year of sentencing, but the 7
information does not become useful to the government until more than a year has elapsed.

Concern was expressed by some of the members as to whether the proposed rule 7
resolved all the issues raised by the Orozco case. Judge Davis and Professor Schlueter

i 7
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suggested that the revised rule be published for comment and that the advisory committee
consider the implications of Orozco further during the comment period.

- FED. R. CRIM. P. 40

Judge Davis pointed out that much of the substance of Rule 40 (commitment to
another district) would be relocated to Rule 5.

FED. R. CRIM. P. 41

Judge Davis reported that the advisory committee would make significant changes in
Rule 41 (search and seizure). First, he said, the revisedl rule had been substantially
reorganized. Second, it would explicitly authorize "cov ert entry warrants" allowing law
enforcement agents to enter property to obtain information, rather than to seize property or a
person. He pointed out that two circuit courts of appeals had authorized this type of search
warrant under the language of the current rule.

Judge Davis explained that the advisory committee would expand the definition of
"property" in the text of the revised rule, at subparagraph (a)(2)(A), to include "information."
Likewise, new paragraph (b)(1) would authorize a judge to issue a warrant, not only to search
and seize, but also to "covertly observe," a person or property.

Judge Davis pointed out that new paragraph (f)(5) would require the holder of the
warrant to notify the owner of the property by delivering a copy of the warrant within seven
days. On the government's motion, the court could extend the time to deliver the warrant to
the property owner on one or more occasions.

Judge Miller reported that he had used the Administrative Office's electronic list-
server to ask all magistrate judges about their experience with covert searches. He said that
the responses from the magistrate judges demonstrated that these searches were being used
widely, especially in environmental cases. He added, though, that covert search warrants are
a matter of general concern to magistrate judges because neither the rule nor a statute
authorizes them explicitly. He added that magistrate judges were unanimous in asking the
advisory committee for additional guidance and authority on the matter.

One member suggested that the proposed amendment may be inappropriate because it
could be viewed as a substantive law. Professor Schlueter replied that the advisory
committee had intended only to provide the procedures for a practice that has been in
common use for years. i~

Judge Davis added that the advisory committee had agreed by a-split-vote to include
covert entry warrants in the revised rule because it is better to have clear recognition of them
in the rules, rather than to have judges rely on a limitedlbody of case law. When asked to
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elaborate on why some members of the advisory committee had opposed the provision, Judge
Davis responded that the reasons cited included: (1) objections to covert entry searches as a
matter of policy; (2) concerns over the adequacy of the notice provisions in the proposed rule;
and (3) a sense the case law should be given additional time to develop. C

FED. R. CRIM. P. 42

Judge Davis reported that revised Rule 42 (criminal contempt) sets out more clearly
the procedures for conducting a contempt proceeding. It would also add language to reflect
the holding of the Supreme Court in Young v. United States ex rel Vuitton, 481 U.S. 787
(1987), that the court should ordinarily request that a contempt be prosecuted by a
government attorney. A private attorney should not be appointed unless the government first
refuses to prosecute the contempt.A

FED. R. CRIM. P. 43 C
Judge Davis said that Rule 43 (defendant's presence) requires the defendant to be

present at various proceedings in a criminal case. But a new exception would be added to
subdivision (a) to reflect the proposed amendments to Rules 5 and 10, allowing video
teleconferencing of initial appearances and arraignments. Thus, the language of the revised
rule would provide that the defendant must be present "(u)nless this rule, Rule 5, or Rule 10
provides otherwise." I

FED. R. CRIM. P. 46

Professor Schlueter reported that subdivision (i) to Rule 45 (release from custody) had
been difficult to restyle. It had been added to the rules by Congress and was awkwardly
written. The advisory committee, he said, decided not to make any change in what appeared
to be the intention of Congress.

FED. R. CRim. P. 48

Professor Schlueter stated that Rule 48 (dismissal) gives a court authority to dismiss K
charges against the defendant due to government delay. He pointed out that it is a speedy
trial provision that was in effect before enactment of the Speedy Trial Act. The advisory
committee, he said, was concerned that if it merely restyled Rule 48, its action might--have the
unintended effect of overruling the Speedy Trial Act through the supersession clause of the
Rules Enabling Act. 28 U.S.C. § 2072(b). 7

Professor Schlueter said that the advisory committee was of the view that the separate
provisions of Rule 48 are still viable, as they cover pre-indictment delays. Therefore, it
decided to state explicitly in the committee note that Rule 48 operates independently of the

- E~~L
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Speedy Trial Act and that no change is intended in the relationship between the rule and the
Act.

FED. R. CRIM. P. 49

Professor Schlueter reported that subdivision (c) of Rule 49 (serving andfiling
papers) would be broadened to reflect the changes being made in FED. R. Civ. P. 5(b) and
77(b) to permit a court to provide notice of its judgments and orders by electronic andnother
means.

FED. R. CRIM. P. 51

Professor Schlueter reported that the restyling of Rule 51 (preserving claimed error)
raised another supersession clause issue. The advisory committee would add a new sentence
at the end of the rule to state explicitly that any ruling admitting or excluding evidence is
governed by the Federal Rules of Evidence. The committee, he said, was concerned that
without the sentence an argument might be made that re-enactment of Rule 51 would
supersede FED. R. EViD. 103.

FED. R. CRIM. P. 53

Professor Schlueter reported that the word "radio" would be deleted from Rule 53
(courtroom photographing and broadcasting prohibited). In addition, he said, the advisory
committee had been concerned as to whether other rules may allow video teleconferencing in
light of Rule 53's blanket prohibition on broadcasting judicial proceedings from the
courtroom. Therefore, it would add language to Rule 53 to recognize explicitly that the rules
themselves may contain exceptions to the prohibition, such as the proposed amendments to
Rules 5 and 10 authorizing video teleconferencing of initial appearances and arraignments.

The committee without objection approved for publication and comment:

1. the package of proposed style revisions to Rules 1-60;
2. the separate package of proposed amendments to Rules 5,5.1, 10,

12.2, 26, 30, 32, 35, 41, and 43.

2. Rules Governing §§ 2254 and 2255 Proceedings

Judge Davis reported that the advisory committee had appointed an ad hoc
subcommittee to review the Rules Governing § 2254 Cases and § 2255 Proceedings to
determine whether any changes were required as a result of the Antiterrorism and Effective
Death Penalty Act of 1996. In addition, he said, the subcommittee had tried without success
to combine the two sets of rules.
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RULE I

Judge Davis said that advisory committee had recommended amending Rule 1 (scope
of the rules) of both sets of rules to make them applicable to actions brought under 28 U.S.C.
§ 2241, which most commonly involve prisoners challenging the execution of their sentence.
But, he said, a number of complications had been discovered recently, and the advisory
committee decided to withdraw the proposed amendments to Rule 1.

RULE 2

Judge Davis explained that the language of Rule 2 (petition) of both sets of rules
would be amended to conform to the usage of FED. R. CIv. P. 5(e). Thus, the reference
would be to a petition "filed with" the clerk, rather than one "received by" the clerk. L

RULE 3

Judge Davis said that Rule 3 of both sets of rules (filing petition) would also be
amended to conform with the language of FED. R. CIV. P. 5(e). The first part of the rule
would be deleted because it conflicts with the requirement of FED. R. Civ. P. 5(e) that the
clerk must file any papers submitted, but may refer them to the court for consideration of any
defects. E1

L .
RULE 6

Judge Davis reported that Rule 6 (discovery) of the § 2254 Rules would be amended
to correct a statutory reference to the Criminal Justice Act.

RULEs 8 and 10

Judge Davis said that the only changes proposed in Rules 8 (evidentiary hearing) and
1O (powers of magistrate judges) would reflect the change in the title of United States
magistrate to United states magistrate judge.

E
RuLE 9

Judge Davis reported that the only substantive change proposed in the §§ 2254 and 7
2255 Rules was found in Rule 9 (delayed or successive petitions). He said that both sets of
rules would be amended to reflect the provisions of the Antiterrorism and Effective Death K
Penalty Act imposing limits on the ability of a petitioner to file successive habeas corpus
petitions. The Act provides that a second or successive petition must first be presented to the
court of appeals for an order authorizing the district court to consider it. -

L
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One of the participants suggested that the language of the proposed amendment,
which would require the applicant to "move" for an order in the court of appeals, may be
inadequate. He pointed out that petitioners will inevitably claim that they have in fact
"moved" for an order authorizing the district court to consider the petition, whether or not the
court of appeals has granted the order. Therefore, he suggested that the pertinent sentence be
restructured to provide that a district court may not consider a petition until the court of
appeals has authorized it to do so. Judge Scirica announced that there was a consensus on the
committee to make the suggested change.

One of the members pointed out that there was a gender-specific reference on line 6
of Rule 3 of the § 2255 Rules that should be restyled. Professor Schlueter responded that the
advisory committee had made only minimal changes in the rules, and it was not proposing
any amendments to the part of the rule that contains the gender-specific reference. He added
that the advisory committee had not attempted to restyle or modernize the §§ 2q54 and 2255
Rules and had agreed to defer that project to a future date.

Some participants suggested that it would be very simple to take care of the specific
reference in Rule 3. They added that all rules published for comment should be gender
neutral as a matter of policy. Judge Scirica asked the chairs and reporters to work together to
develop a uniform policy on this matter for all the rules.

The committee without objection approved for publication and comment the
proposed amendments to the Rules Governing Section 2254 Cases and the Rules
Governing Section 2255 Proceedings.

After the meeting, it was discovered that the materials before the committee contained
the proposed corrections to the Criminal Justice Act references- (1) in Rule 6(a) of the § 2254
Rules, but not in Rule 8(c) of the § 2254 Rules; and (2) in Rule 8(c) of the § 2255 Rules, but
not in Rule 6(a) of the § 2255 Rules. The committee by mail vote approved correcting the
Criminal Justice Act references in Rules 6(a) and 8(c) of both sets of rules.

3. Financial Disclosure

The advisory committee's proposed new Rule 12.4 was discussed and approved
separately, as part of the Standing Committees consideration of proposed financial disclosure
rule amendments. (See pages 28-31 of these minutes.)

K REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Shadur and Professor Capra presented the report of the advisory committee, as
set forth in Judge Shadur's memorandum and attachments of May 1, 2000. (Agenda Item 9)
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Judge Shadur reported that he had informed the committee in January 2000 that the
advisory committee had completed its review of all the evidence rules and it was now
engaged in some specific projects.' He pointed out, for example, that the advisory committee
was looking at privileges, under the direction of a subcommittee chaired by Judge Jerry C

Smith.' He 'added that the committee was very, conscious of the controversial nature of
attempting to do anything in the area of privileges.

Judge Shadur also pointed out that the advisory committee had considered proposed
amendments to FED. R. EviD. 608 and 804, which would be brought to the Standing
Committee at its'next meeting. "

Judge' Shadur reported that Professor Capra had produced a study and report for the
advisory committee on those rules of evidence in which the case law has diverged materially
from either the apparent meaning of the rule or the committee note. The document, he said,
would be very useful in avoiding traps for the unwary practitioner. He added that the Federal
Judicial Center and others had agreed to publish it. He emphasized that the advisory L
committee makes it clear that the document had been prepared simply to assist the bar, and it
does not constitute an official committee note.

FINANCIAL DISCLOSURE

Judge Scirica pointed out that the committee had spent a good deal of time on L
financial disclosure issues at its January 2000 meeting. He said that financial disclosure 'was
not, strictly speaking, a procedural issue. Nevertheless, there had been some embarrassing L
incidents reported in the press, and the Codes of Conduct Committee was urging the rules L
committees to promulgate new federal rules on financial disclosure.

LE

FED. R. APP. P. 26.1
FED. R. Civ. P. 7.1

FED. R. CRIM. P. 12.4

Judge Scirica said that the draft amendments to the appellate, civil, and criminal rules
set forth in Agenda Item 11 of the materials were all based on current FED. R. APP. P. 26.1 L
(corporate disclosure statement). Rule 26.1 requires a nongovernmental corporate party to
file a statement with the court of appeals identifying all its parent corporations and listing any
publicly held company that owns 10% or more of its stock. E

Judge Scirica pointed out that there is currently no corresponding national rule
requiring corporate disclosure in the district courts, although 19 district courts have adopted a L

version of FED. R.-APP. P. 26.1 as a local rule. Moreover, many individual judges impose
their-own, additional disclosure requirements. 7

[F7
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Judge Scirica said that the most recent-proposal before the committee, submitted
jointly by the reporters, contains a two-track proposal: (1) a national rule requiring minimal
information; and (2) additional requirements that could be adopted by the Judicial
Conference at a later date. He said that inclusion of this provision in the proposal would give
the judiciary the flexibility to make adjustments promptly if circumstances change.

Thus, the proposed new FED. R. CIv. P. 7. 1, and its counterparts in the criminal and
appellate rules, would be based on the current FED. R. App. P. 26. 1, in that it would require a
party to file two copies of either: (1) a statement that identifies its parent corporations and any
publicly held company that owns 10% of more of its stock; or (2) a statement declaring that it
has nothing to report under the rule. But a party would also have to file copies of any
supplemental information required by the Judicial Conference. The statements would be
filed by a party with its first appearance, pleading, petition, motion, response or request
addressed to the court. A party would also be required to file a supplemental statement
promptly upon any change in circumstances.

Professor Coquillette pointed that there was a fundamental difference of opinion
between the Codes of Conduct Committee and the advisory committees. The Codes of
Conduct Committee, he said, favored adopting civil and criminal rules that essentially just
repeat EED. R. App. P. 26.1. It contends that the provision allowing the Judicial Conference
to require additional information is unnecessary.

On the other hand, the advisory committees believe that simply adopting the appellate
rule is insufficient. They contend that authorizing additional requirements is necessary
because it would give the Judicial Conference authority to make changes from time to time,
without having to invoke all the formality and take all the time required by the rulemaking
process. In addition, he said, additional requirements could be developed by Judicial
Conference resolution and put in place very quickly - well before the two to three years that
it would take for new federal rules to take effect. One member added that immediate
Conference action would be more impressive for political and public reasons than adopting a
rule that would take up to three years to take effect.

Some participants suggested that the whole subject involved an administrative matter
that does not belong in the federal rules. They argued that it should be handled by Judicial
Conference resolution alone. They added that the Conference could simply ask the Director
of the Administrative Office to issue a standard form that parties would have to complete for
the clerk, similar to the form that parties must now complete disclosing whether they are
involved in any related cases.

Other members replied, however, that the Judicial Conference was not likely to
approve a form without a rule, especially when the Codes of Conduct Committee is opposed
to having a form and is urging adoption of a rule. Another participant said that if the Judicial
Conference were merely to issue a form, it would likely not have the authority to preclude
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local variations. By acting through the rules process, there would be clear authority to require 7!
national uniformity. Li

Some -members added that a federal rule on financial disclosure statements was both
appropriate and beneficial because it would give direction to the barand inform the parties of
their obligations. It was also pointed out that FED. R. APP. P. 26.1 hasbeen in place for more
than a, decade and has been very effective.

, -S , I E

One member said that he would vote to approve both the new rule and the, additional
requirements, but he pointed out that the proposal was really unnecessary on the merits. He ,
argued that it would not solve the real issues of recusal, nor would it address ,the kinds of,
problems that had generated the negative press reports. He argued that the matter was largely
a political and media issue. rs

Professor Coquillette reported that the proposed new civil, criminal, and appellate
rules on financial disclosure were identical, except in one respect. He explained that the E
Advisory Committee on Civil Rules was of the view that the ruleqshould contain a specific
requirement that the clerk of court actually deliver a copy of the disclosure statements to each
judge acting in the case. Professor Cooper added that the advisory committee was convinced E
that the provision was justified by differences in district court practice from appellate
practice. Judge Rosenthal commented that the issue was of concern to the district courts, as
opposed to the courts of appeals, because district judges and magistrate judges cannot
otherwise count on promptly receiving every piece of paper that is filed. Judge Davis added
that the criminal rule should be the same as the civil rule. Judge Garwood pointed out,
however, that the appellate rules committee saw no need for such a requirement in the courts
of appeals.

Professor Coquillette said that another key issue was whether the new national rules
should allow local court variations. He explained that FED. R. App. P. 26.1 does not address
the matter, but its, accompanying committee note invites the courts of appeals to expand on
the information that must be disclosed by corporate parties. He said that all but three of the
circuits in fact do so, and they solicit information about such matters as subsidiaries,
partnerships, and real estate holdings. He noted that the proposals now before the committee, L
like Rule 26.1, would not prohibit courts from expanding on the national disclosure
requirements.

Judge Scirica added that there is no agreement among the courts themselves on what
information should be disclosed, as illustrated graphically by the wide variety of local circuit
court rules expanding on FED. R. App. P. 26.1. He said that there might be strong opposition L

within the Judicial Conference to any proposed amendment that would eliminate the current
authority of courts to add local disclosure requirements. Therefore, he said, it makes good
sense to present the Conference with proposals that allow some local variations.

L
Li
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Professor Cooper pointed out that FED. R. APP. P. 26.1 had been narrowed recently to
eliminate the requirement that corporate parties disclose their subsidiaries, although some
circuits continue to require this information through local rules. He said that there is a
bewildering array of material contained in the local circuit rules that could be considered for
inclusion in the future, but the matter would best be handled through additional requirements
set forth by the Judicial Conference.

Judge Scirica and Professor Coquillette said that the Codes of Conduct Committee
was opposed to allowing local court variations from the national requirement, but it had
indicated that it would defer to the rules committee on this matter.

The committee approved the proposed amendment to FED. R. App. P. 26.1 and
the proposed new FED. R. CIV. P. 7.1 and FED. R. CRiM. P. 12.4 without objection.

ATTORNEY CONDUCT

Judge Scirica reported that the special subcommittee on attorney conduct had
conducted a superb conference with members of the bench and bar in February 2000 and had
received many useful suggestions. He said-that considerable progress had been made toward
reaching a consensus on draft rules - if draft rules were to be promulgated - and that
Professors Cooper and Coquillette had refined the earlier draft proposals. He pointed out that
several alternatives were still under consideration, and that the subject matter of attorney
conduct had been divided into three potential federal rules:

1. a suggested Federal Rule of Attorney Conduct I to govern attorneys
generally;

2. a possible Federal Rule of Attorney Conduct 2 to address certain
problems faced by federal government attorneys; and

3. a possible Federal Rule of Attorney Conduct 3 to address attorney
conduct in bankruptcy practice.

Professor Coquillette said that the enabling statute requires the Judicial Conference to
work towards procedural consistency in the federal courts. But, he said, attorney conduct is
an area in which there is now virtually no consistency among the courts. He added that about
30% of the federal courts have not adopted local rules consistent with the conduct rules of
their states.

Professor Coquillette said that the area in which the most progress can be made is
with proposed Federal Rule of Attorney Conduct 1. He reported that there is now a clear
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consensus that attorney conduct should be governed generally by the states. He added that
his research, and that of the Federal Judicial Center, had revealed that there were very few
issues of exclusively federal conduct. Therefore, promulgation of a general federal rule
requiring that'a federal court to follow the, attorney conducts rules of the state in which they
are located would eliminate about 200 existing'local federal court rules and restore vertical
consistency to the system.

Professor Coquillette said that Federal Rules of Attorney Conduct 2 and 3 could be
taken up after Rule 1. He pointed out that there are legitimate federal interests that need to be
protected, and he recognized that the Department of Justice has real concerns that must be
addressed. He noted that pending legislation in Congress, if enacted, would require the
judiciary to propose specific solutions to government attorney problems within prescribed
one-year and two-year time frames. With regard to bankruptcy practice, he said, the K
Advisory Committee on Bankruptcy Rules has the expertise to address attorney conduct
issues, but it would prefer to wait until final decisions are made regarding proposed Federal
Attorney Conduct Rule 1. L

Professor Coquillette reported that Professor Cooper had prepared six variations of a
proposed Federal Attorney Conduct Rule 1, set forth in Agenda Item 10 of the committee
materials. The six versions vary in the level of detail, he said, but all share the common
theme that federal courts should look to state law on matters of professional responsibility. C

They also recognize, however, that federal courts must retain control over their own practice
and procedure, and they have a statutory responsibility to control who may appear before
them as an attorney.

Chief Justice Veasey said that the Conference of Chief Justices would support the
simplest of the six variations, i.e., a single sentence specifying that state attorney conduct
rules apply. He expressed concern about proposed Federal Rule of Attorney Conduct 2.
Professor Coquillette responded that the proposed rules will not be approved by the Judicial
Conference unless there is a clear consensus for them. Mr. Marcus added that the LI
Department of Justice had no problems with Federal Rule of Attorney Conduct 1, but it
needed to have its special concerns and problems addressed, either by legislation or by a new
Federal Rule of Attorney Conduct 2.

One member emphasized that there were essential federal interests at stake beyond
those of the Department of Justice. He said that states may go too far in attempting to LI
regulate conduct, as local bars or other interest groups within a state may seek to leverage
ethics rules for their own purposes. Thus, it would not be appropriate to declare that anything n
a state chooses to include in its ethics rules should necessarily be binding on a federal court. L

One member said that it was unlikely that there would be a resolution of the
Department's concerns until after the next national election. He pointed out that negotiations
between the Department and the-states had not produced a final agreement on the issue of

* g~~~~~~
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contacts by government attorneys with represented parties. Moreover, he said, there were
substantial differences in Congress, and between the two houses of Congress, on the
appropriate roles of the Department of Justice and the states in controlling government

attorney conduct. The McDade amendment, he said, is still law, although there is legislation
pending to repeal or modify it. And the American Bar Association is in the process of
actively considering these conduct issues as part of its Ethics 2000 project.

- ~~~~~REPORT OF THE LOCAL RULES PROJECT

L
Professor Coquillette stated that the local rules project had three goals: (1) to identify

inconsistent local rules, (2) to identify areas where there are subjects addressed in local court

rules that should be addressed in the national rules; and (3) to encourage the courts to post
orders and practices on the Internet in order to assist the bar. He noted that recent
amendments to FED. R. CIV. P. 83(b), requiring an attorney to have actual notice of any

L~. procedural requirement not set forth in a local rule, had its genesis in the last local rules
project.

Professor Squiers reported that she had been working on the new local rules project
since the summer. She said that she had read all the local rules of the district courts and had
entered them into a computer program, sorted by rule content and topic. She added that she
had just started work on writing the report and would have substantial material to present to
the committee at its January 2001 meeting.

Professor Squiers said that she had contacted the circuit executives to inquire about
the activities of their respective circuit councils in -reviewing local district court rules. SheE reported that the circuit executives had responded that neither they nor their circuit councils
are directly involved in the rulemaking process for the district courts or in the actual
promulgation of local district court rules. She added, however, that some circuits had on

, occasion suggested local rules for the districts to adopt.

Professor Squiers reported that all the circuit councils have some sort of reviewEL process in place to examine new local rules and amendments to existing local rules. But, she
added, none of the circuits has written standards to determine what may constitute an
"inconsistency" between a local rule and a national rule or statute. Rather, reviews of local

Lo rules and amendments are made by the councils on a case-by-case basis.

- Professor Squiers also said that she had asked the circuit executives about the
existence of standing orders, internal operating procedures, general orders, and other written
directives that serve as the functional equivalent of local rules. She reported that there is
generally no review of these directives in most of the circuits, but that councils clearly would
act if any of these devices were seen as an attempt to avoid the local rulemaking process.

7
r
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Some members, stated that local orders and practices are a serious problem for the bar
and have taken on the character of local rules. They recommended that Professor Squiers
obtain copies of standing orders and similar docurnents. Judge Scirica agreed, and he,
suggested that ProfessorSquiers write to the chief judges of the circuits on the matter. L

REPORT OF THE TECHNOLOGY SUBCOMMITTEE K
Mr. Lafitte reported that one of the most important policy issues currently facing the

judiciary is to identify and protect appropriate privacy interests as part of its implementation
of the new Electronic Case Files project. The project, which is finishing its pilot stage and is
about to begin national deployment, places the documents in a case file in electronic form 7
and makes them available to the public through the Internet. He said that there is a tension
between: (1) the long-established policy and common law right of public access to court
records; and (2) the privacy interests of litigants and third parties when court documents
contain sensitive personal, medical, financial, and employment records. These records, he,
said, to-date have been "practically obscure" in court files, but would now be placed on
Internet for world-wide distribution.

Mr. Lafitte pointed out that the Court Administration and Case Management
committee had appointed a special subcommittee on privacy to sort out the issues and that he C

was the liaison to that subcommittee from the rules committees. He reported that the ' ,
subcommittee was considering several alternatives and was seeking feedback from the rules
committees and other Judicial Conference committees. Eventually, he said, the E
subcommittee would circulate a draft document for public comment and present its views to
the various Judicial Conference committees at their winter 2000-2001 meetings. Then the
Court Administration and Case Management Committee would likely make appropriate
recommendations to the Judicial Conference in March 2001.

Mr. Lafitte said that six alternatives were under consideration. He noted that they C

were summarized very effectively in Professor- Capra's memorandum in Agenda Item 12 of
the meeting materials. The alternatives, he said, were as follows:

j
1. Do Nothing - Under this alternative, privacy interests would be decided on a

case-by-case basis, as litigants could seek protective orders and sealing-orders
from the court by way of motion. L

2. "Public is public" - Under this alternative, everything now available to the
public in the court's paper file would be made available in electronic form. L
This alternative, Mr. Lafitte said, would be similar to the "Do Nothing"
approach.K

K
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3. "Public is Public," But Limit What is Public - This alternative would treat
paper files and electronic files in the same way, but the public file would be
refined. Thus, certain kinds of sensitive information now available at the

- courthouse would be excluded from the public file, such as social security
numbers or medical information.

4. Limited Remove Electronic Access - This alternative would allow electronic
access to all public information at the courthouse, but certain categories of
information could not be accessed remotely through the Internet. Mr. Lafitte
said that members of the privacy subcommittee had expressed concerns over
this approach because it would result in different access policies for the same
information.

5. Waiting Period - Under this alternative, a waiting period would be imposed
between the electronic filing of a document and its posting on the Internet.
The parties would have an opportunity during this period to ask the court for a
protective order on a docurment-by-document basis.

6. Case File Archiving - A policy would be developed to archive documents and
limit the life span of a case on the Internet. Mr. Lafitte olserved that this
action did not address the main issues at stake.

Professor Capra said that the only option that was likely to require a rule-based
solution was Alternative 3, limiting what is included in the public file. He said, however,
that this approach would be controversial, and it would be bound to encounter objections
from news organizations, which have enjoyed full access to all paper records for years.

Professor Capra pointed out that the new electronic system is technically capable of
providing different categories of users with different levels of access. Thus, for example, the
parties to a case might be given greater electronic access to the source documents in a case
than the general public.

Professor Capra reported that the President had established a working group in the
executive branch to study the issues of privacy in consumer bankruptcy cases and that
Administrative Office staff would coordinate with the working group. In addition, he noted
that the technology subcommittee has been in contact with the Advisory Committee on
Bankruptcy Rules regarding privacy issues.

Mr. Mattos said that the Court Administration and Case Management Committee had
not reached any conclusions on the key privacy issues. But, he said, there is a consensus on
the committee that: (1) parties in a case should be given notice that their documents are
public and may be placed on the Internet; and (2) the bar should be educated as to the public
nature of the documents they file.
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Several members suggested that consideration be given to the administrative burdens
of operating an electronic system in which some official case documents are included and
some are not., They said that if electronic, public access is to be limited, the focus should be
placed on excluding categories of cases, rather than categories of documents.

Professor Capra noted that the proposed new amendments to the federal rules that
authorize electronic service - together with the current rules that authorize electronic filing
-contemplate the use of local rules to implement a court's electronic procedures. He said
that the technology subcommittee thought that it might be useful to prepare sample local
rules and orders to assist the courts as they implement the electronic case files system. In
addition, he said, Administrative Office staff could serve as an effective clearing house of
information to inform courts about the rules, orders, and procedures that have been adopted
by other courts.

STATISTICS

Mr. Rabiej reported that the Administrative Office was seeking better statistical data
and other information on district court proceedings, which could be captured through the new
electronic case management and case file system being developed. This effort is part of the 7
implementation of Recommendation 73 of the Long Range Plan for the Federal Courts,
which calls for the courts to "define, structure, and, as appropriate, expand their data-
collection and information-gathering capacity" to obtain better data for judicial 7
administration, planning, and policy development.

Mr. Rabiej said that the Administrative Office was asking the committee to identify _
any types of new data and other information that it might need to assist in its mission, such as
empirical data on the impact of various procedural requirements set forth in the rules. He
pointed out that Admrinistrative Office and Federal Judicial Center staff had prepared
preliminary tables identifying and prioritizing various types of case events that might be
useful in conducting future research for the committees. He recommended that the reporters 7
review the materials and offer suggestions to the staff.

NEXT COMMITTEE MEETING

The next committee meeting had been scheduled for January 4 and 5, 2001. I

Respectfully submitted,

Peter G. McCabe,
Secretary L
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MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Legislative Report

For your information, I have attached a chart showing the status of the rules-related bills
introduced in the 1 06th Congress. The Congress is in recess until December 5. MajorK appropriations bills need to be addressed during the "lame duck" session, including the
appropriations bill for the judiciary. Although unlikely, Congress may also act on other bills.

We have closely monitored and acted on several bills since the committee's June
meeting. The bills are discussed below.

[ Federal Courts Improvement Act of 2000

On November 11, 2000, President Clinton signed the Federal Courts Improvement Act of
2000. (Public Law No. 106-518.) The Act contains provisions affecting the federal judiciary
that were recommended by the Judicial Conference. Several provisions amend the law governing

7 the petty-offense, misdemeanor, and contempt authority of a magistrate judge, which require
conforming rules amendments. The Advisory Committee on Criminal Rules is reviewing the Act
and determining whether the necessary rules changes need not be circulated for public comment

I because they conform to statutory changes. If so, the rules amendments might be inserted in the
published rules package now under consideration and would be brought to this committee's
attention at its June 2001 meeting.

Protective Orders

L On July 6, 2000, Judge Scirica sent a letter to Chairman Hatch expressing concern about
reported attempts to attach Senator Kohl's protective-order provisions to bills under the Judiciary
Committee's consideration. (Attached.) Senator Kohl had introduced the Sunshine in Litigation
Act of 1999 (S. 957) on May 4, 1999. The bill would require ajudge in every instance to make
specific findings that the issuance of a protective order would not detrimentally affect public
health or safety. Senator Kohl's provisions were eventually added to the Defective Product

L Penalty Act of 2000 (S. 3070), but the full Senate Judiciary Committee took no action on either
bill.

-1 A TRADmON OF SERVICE TO THE FEDERAL JUDICIARY
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Class Actions

In September 1999, the House passed the Interstate Class Action Jurisdiction Act of
1999 (H.R. 1875), which would establish minimal-diversity federal jurisdiction in class actions.
On September 26, 2000, the Senate Judiciary Committee reported favorably the Class Action
Fairness Act of 2000 (S. 353). (Senate Report No. 106-420.) Among other provisions, the bill
creates minimum-diversity federal jurisdiction over a class action if the class includes at least
100 persons and the matter in controversy exceeds $2 million. The bills have some similar
provisions, but vary in others. The full Senate has not taken action on the bill.' A class-action
bill likely will be reintroduced early in the 107th Congress.

On September 13, 1999, the House passed the Multidistrict, Multiparty, Multiforum Trial
Jurisdiction Act of 1999 (H.R. 2112). The Act would undo Lexecon v. Milberg Weiss, 523 U. S.
26 (1998). It would also establish minimal-diversity federal jurisdiction over claims arising from
a single mass accident. On October 27, 1999, the Senate passed an amended House bill, which
omitted the single-accident provisions. No conference has been held, and the bill appears to have
failed.

Methamphetamine Bill

Judge Scirica sent a letter to Chairman Hyde on June 27, 2000, recommending that the C

Senate decline accepting a provision amending Criminal Rule 41(d) in the Senate-passed
Methamphetamine Anti-Proliferation Act of 1999 (S. 486). (Attached.) Section 30 1(b) of the
Act would amend Rule 4 1(d) by limiting its reach 'explicitly to instances when tangible property L
only has been seized. Rule 41(d) now requires the government to promptly notify a person
whose premises have been searched and tangible or intangible property seized. Accordingly. a 7
person whose intangible property was seized, e.g., officers photographing premises or taking a '
sample of a substance, would no longer be entitled under the Act to receive notice of the
executed warrant. ' 7

Judge Scirica recommended that the House Judiciary Committee delete the provision
because it was inconsistent with the Judicial Conference's longstanding policy against direct
legislative amendment of the rules. In addition, a proposed amendment to Rule 41 was being
circulated for public comment addressing the notice issue arising in "sneak and peek" warrants.
Judge Scirica urged the committee to defer and allow the rulemaking process to proceed. 7

A later attempt was made to attach the methamphetamine bill to the Bankruptcy Reform
Act, which showed promise of enactment at that time. In the end, the methamphetamine bill was
included as Title 36,of the Children's Health Act of 2000. (Public Law No. 106-3 10.) But the
Rule 41 (d) provision was omitted from theAct. 7

Li
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Military Extraterritorial Jurisdiction Act of 2000

The Military Extraterritorial Jurisdiction Act of 2000 (S. 768) was passed by Congress
and presented to the President on November 13, 2000. The bill establishes federal jurisdiction
over offenses committed overseas by civilians serving with the Armed Forces outside the United
States. It inserts a new § 3265 in Title 18, United States Code, that authorizes a federal
magistrate judge to conduct an initial appearance proceeding by telephone when a person is
arrested for committing a crime overseas while employed by the United States Armed Forces.
The Advisory Committee on Criminal R6ules is cohsidering conforming amendments to the rules.

Attorney Conduct Rules

On September 27, 2000, Senator Leahy submitted an amendment to the Professional
Standards for Government Attorneys Act (S. 855), which he earlier had introduced on April 21,
1999. The original bill addresses the standards of professional conduct governing government
attorneys. It would require the Judicial Conference to submit to the Chief Justice within one year
a report containing recommendations establishing a uniform rule governing government attorney
contacts with represented parties. The amended version also requires a report to be submitted to
Congress within two years reviewing "any areas of actual or potential conflict between specific
federal duties related to the investigation and prosecution of violations of federal law and the
regulation of government attorneys."

Senator Leahy unsuccessfully attempted in late July and early September to attach his
amendment to another bill that was being acted on by the Senate Judiciary Committee. In late
September it was reported that Senator Hatch endorsed the proposal. An effort was quickly
mounted to locate promising legislative vehicles to attach the attorney-conduct rules amendment.
Meanwhile, Chairman Hyde relented from his former steadfast opposition to Senator Leahy's
proposal. Several alternative compromise proposals were drafted by congressional staff and
floated, but no consensus developed, ensuring the bill's failure in the waning days of the
Congress. Senator Leahy promised to reintroduce his proposal early in the next Congress. At
each of these stages, Judge Scirica has kept the Judicial Conference's Executive Committee
informed of developments.

Bankruptcy Reform

The House and Senate each passed separate comprehensive bankruptcy reform bills
earlier in the congressional session. Letters had been sent to Congress expressing concern over
provisions in each bill affecting the judiciary generally, including several rules-related
provisions. Many of the other provisions in the bills would require numerous conforming rules
amendments.
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At a late stage in the legislation, the House-passed version was amended to provide a new
appeal procedure that authorized direct appeal to a court of appeals when a district judge failed to
act on the appeal within 30 days. Interlocutory appeals would also be submitted directly to a
court of appeals under the changes. The House reviewed the Judicial Conference's concerns to
these provisions and decided to delete the interlocutory appeal provision, but it retainedthe
direct-appeal provision.

Conferees were appointed by the House and Senate to reach a settlement. Much of the
legislative work on a conference bill has been done behind closed doors. And a scaled-down,
compromise bill was rumored, but negotiations stalled, It now appears likely that no bankruptcy
reform legislation will be passed this year, although it will be reintroduced early next year.

John K. Rabiej

Attachments
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ADRIAN G. DUPLANTIER
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June 27, 2000
W. EUGENE DAVIS

CRIMINAL RULES

Honorable Henry J. Hyde MILTON 1. SHADUR

Chairman, Committee on the Judiciary EMENCERUMS

Li United States House of Representatives
Room 2138, Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Hyde:

I write on behalf of the Judicial Conference's Committee on Rules of Practice and
Procedure (Standing Committee) to express concern regarding § 301(b) of the Methamphetamine
Anti-Proliferation Act of 1999 (S. 486). The bill was approved by the United States Senate on
November 19, 1999, and referred to your committee on January 27, 2000.

Rule 41(d) of the Federal Rules of Criminal Procedure requires the government to
promptly notify a person whose premises have been searched and property seized. Section
301 (b) of the Act would amend Rule 41 (d) by limiting its reach explicitly to instances when

L tangible property has been seized. As a result, a person whose intangible property was seized,
e.g., officers photographing premises or taking a sample of a substance, would no longer be
entitled under the revised rule to receive notice of the executed search warrant.

Cow
The Judicial Conference has a longstanding position opposing direct amendment of the

Federal Rules of Practice and Procedure outside the Rules Enabling Act rulemaking process. 28
L U.S.C. §§ 2071-2077. For this reason, I urge you and your colleagues to decline to support

§ 301(b) of S. 486.

There is another reason to defer action. During the past 12 months the Advisory
Committee on Criminal Rules has been considering at the request of the Department of Justice
proposed amendments to Rule 41(d) that would address the same subject covered by § 301(b).
At its June 7-8 meeting, the Standing Committee approved the advisory committee's
recommendation to publish for comment in August 2000 proposed amendments to Rule 41(d)
that would regulate and establish procedures for such covert observations, including in particular
appropriate notice provisions. For this additional reason, further action on § 3 01(b) of the Act
might be better deferred to allow the Rules Enabling Act rulemaking process to proceed.
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The advisory committee recognized the authority of a law enforcement officer to seek a
wa-rant for the purpose of covertly observing-on a noncontinuous basis-a person or property
so long as the person is later provided notice of the search warrant. Federal law enforcement
officers have obtained warrants, based on probable cause, to make a covert search-not for the
purpose of seizing property but instead to observe and record information. See United States v.
Villegas, 899 F.2d 1334, 1336 (2d Cir. 1990, citing Dalia v. United States, 441 U.S. 238 (1979)
and Katz v. United States, 389 U.S. 347(1967).

The advisory committee was particularly concerned, however, that adequate notice
provisions be included in any proposed rule amendment regulating covert observations., The -

committee found compelling the opinion in United States v. Freitas, 800 F.2d 1451 (9" Cir.
1986), citing United States v. New York Telephone Co., 434 U.S. 159, 169 (1977), in which the
court held that a warrant for a covert search was invalid because it failed to provide any notice to
the person whose premises were being covertly observed in violation of the Foukth Amendment.
Under the amendments to Rule 41(b) proposed by the advisory committee, the government must
provide notice to the person whose property was covertly observed within 7 days of execution.
The time for providing the notice may be extended for good cause for a reasonable time, on one L
or more occasions. I have enclosed a copy of the proposed amendments along with the
Committee Note explaining its purpose.

The Standing Committee expects that the public comments stage will provide helpful
insights into the proposed rule amendments, which involve cutting-edge issues and particularly
complicated areas of the law.. The public comment stage will also provide an opportunity to L
those persons and organizations who have an -important interest in the proposed rule changes to
respond-to them. At the end oftherulimialng process, this added scrutiny bythe public, rules
committees, Judicial Conferenceandi upreme Court will provide Congress with a much better
record on which to base its decision, .

The elimination of § 301(b) will not Rustrate the purpose of the Methamphetamine Anti-
Proliferation Act. But its deletion-would further the policies of the longstanding Rules Enabling
Act rulemaldng process that has been established by agreement of Congress and the courts. I [7
look forward to continuing this dialogue with you on this important matter.

Sincerely, L

Anthony J. Scirica
United States Court of Appeals

Enclosure [7
cc: Members of the House Judiciary Committee



PRELIMINARY DRAFT OF
PROPOSED AMENDMENTS TO RULE 41

OF THE
FEDERAL RULES OF CRIMINAL PROCEDURE

The amendments to Rule 41 will be published along with other proposed
rules amendments in August 2000 with a request for comment from the bench, bar,
and public.
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Rule 41. Search and Seizure ,77
1 (a) Scope and Definitions.

2 (D Scope& This rule does not modify any statute regulating search or seizure, or the

3 issuance and execution of a search warrant in special circumstances.

4 (2 Definitions. The following definitions apply under this rule:

5 (A) "Property" includes documents, books, papers, other tangible objects, and

6 information.

7 (B) "Daytime" means the hours between 6:00 a.m. and 10:00 p.m. according

8 to local time.

9 (C) "Federal law enforcement officer" means a government agent (other than

10 an attorney for the government) who is engaged in the enforcement of the

11 criminal laws and is within an, category of officers authorized by the

12 Attorney General to request the issuance of a search warrant. [
13 ( Authority to Issue a Warrant. At the request of a federal law enforcement officer or an 7
14 attorney for the government:

15 ( a magistrate judge having authority in the district - or if none is reasonably Li

16 available, a iudge of a state court of record in the district - may issue a warrant to [7
17 search for and seize or covertly observe on a noncontinuous basis a person or !
18 propertv located within the district; and

19 (A a magistrate judgne may issue a warrant for a person or property outside the district

20 if the person or property is located within the district when the warrant is issued [7
21 but might move outside the district before the warrant is executed.

22 (e Persons or Property Subject to Search or Seizure. A warrant may be issued for any of

77



23 the following:

24 (I ) evidence of the commission of a crime:

7 25 m2 contraband, fruits of crime, or other items illegally possessed:

7 26 V proper designed for use, intended for use, or used in committing a crime: or

27 ( a person to be arrested or a person who is unlawfully restrained.

[o 28 (dj Obtaining a Warrant.

29 ( Probable Cause. After receiving an affidavit or other information, a magistrate

30 judge or a judge of a state court of record must issue the warrant if there is

31 probable cause to search for and seize, or covertly observe, a person or property

7 32 under Rule 41(c)

33 ( Requesting a Warrant in the Presence of a Judge.

34 (A) Warrant on an Affidavit. When a federal law enforcement officer or an

35 attome4 for the government presents an affidavit in support of a warrant,

36 the judge may require the affiant to appear personally and mau examine

37 under oath the affiant and any witness the affiant produces.

38 ) Warrant on Sworn Testimony. The judge may wholly or partially dispense

L 39 with a written affidavit and base a warrant on sworn testimony if doing so

En740 is reasonable under the circumstances.

41 (C) Recording TestimonV. Testimony taken in support of a warrant must be

L 42 recorded by a court reporter or by a suitable recording device, and the

K 43 judge must file the transcript or recording with the clerk, along with any

44 affidavit.

45 () Requesting a Warrant by Telephonic or Other Means.



46 (A) In General. A magistrate iudge may issue a warrant based on information

47 communicated by telephone or other appropriate means, including

48 facsimile transmission. [

49 o Recording Testimony. Upon learming that an applicant is requesting a L

50 warrant, a magistrate judge must:

51 (i place under oath the applicant and any person on whose

52 testimony the application is based: and

53 O) make a verbatim record of the conversation with a suitable
E

54 recording device, if available. or by court reporter, or in

55 writing.

56 (Q Certif&ing TestimonU. The magistrate judge must have any recording or

57 court reporter's notes transcribed, certify the transcription's accuracy. and

58 file a c6py of the record and the transcription with the clerk. Any written

59 verbatim record must be signed by the magistrate judge and filed with the E
60 clerk.

61 (D)1 Suppressiun Limited Absent a finding of bad faith, evidence obtained

62 from a warrant issued under Rule 41(dl(3)(A) is not subject to supression

63 on the ground that issuing the warrant in that manner was unreasonable
,~~~~~~

64 under the circumstances.

65 (e) Issuing the Warrant.

66 T In General. he magistrate judge or a judge of a state court of record must issue L
67 the warrant to an officer authorized to execute it and deliver a copy to the district 7
68 clerk.-

LI

LE



69 Contents of the Warrant. The warrant must identif& the person or proper to be

70 searched or covertly observed, identify ag person or property to be seized, and

L 71 designate the magistrate judge to whom the warrant must be returned. The

72 warrant must command the officer to:

73 (A) execute the warrant within a specified time no longer than 10 days;

L 74 X) execute the warrant during the daytime. unless the judge for

75 good cause expressly authorizes execution of the warrant, at

76 another time: and

77 (C) return the warrant to the magistrate judge designated in the

78 warrant.

79 ( Warrant by Telephonic or Other Means. If a magistrate judge

Lo~
80 decides to issue a warrant under Rule 41(d)(3)(A), the following

81 additional procedures a ly:

[ 82 (A) Preparing a Proposed Duplicate Original Warrant. The

83 applicant must prepare a "proposed duplicate original

84 warrant" and must read or otherwise transmit the contents ,of

[1 85 that document verbatim to the magistrate iudge.

86 (B} Preiaring an Ori-ainal Warrant. The magistrate judge must

87 enter the contents of the proposed duplicate original warrant

L. 88 into an original warrant.

K 89 (a8 Modifications. The magistrate judge may direct the applicant

90 to modify the proposed duplicate original warrant. In that

Lo7 91 case, the judge must also modify the original warrant.

L.



92 (D) Signing the Original Warrant and the Duplicate Original

93 Warrant. Upon determining to issue the warrant, the

94 magistrate judge must immediately sign the original warrant,

95 enter on its face the exact time when it is issued., and direct 7
96 the applicant to sign the judge's name on the duplicate

97 original warrant.

98 ( Executing and Returning the Warrant.
Li

99 (1) Notation of Tine. The officer executing the warrant must enter on

00 the face of the warrant the exact date and time it is executed.

01 m Inventory. An officer executing the warrant must also prepare and

02 verify an inventors of any property seized and must do so in the

03 presence of:

04 (A) anothef officer, and

05 (B) the person from whom, or from whose premises. the

06 property was taken, if present: or

07 (C) if either of these persons is not present. at least one other

08 credible person. L

09 Receipt. The officer executing the warrant must:

10 (A) give a cops of the warrant and a receipt for the property

11 taken to the person from whom, or from whose premises. the r
12 property was taken: or 7I

13 - leave a copy of the warrant and receipt at the place where

14 'the officer took the property.

\~~~~~~~~~~
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115 ( Return. The officer executing the warrant must promptly return it-

116 together with a copy of the inventory - to the magistrate judge

1 17 designated on the warrant. The judge musts on request, give a copy

118 of the inventory to the person from whom or from whose premises

119 the property was taken and to the applicant for the warrant.

120 (5 Covert Observation of a Person or Pro eM. If the warrant

121 authorizes a coVert observation of a person, or property the

122 government must within 7 days deliver a copy to the person whose

123 property was searched or observed. Upon the rovemment's motion.

[24 the court may on one or more occasions for good cause extend the

125 time to deliver the warrant for a reasonable period.

126 ( Motion to Return Property. A person aggrieved by an unlawful search

127 and seizure of propertv or by the deprivation of property may move for the

[28 property's return. The motion must be filed in the district where the

[29 propert was seized. The court must receive evidence on any factual issue

[30 necessary to decide the motion. If it grants the motion, the court must

[31 return the property to the movant. but may impose reasonable conditions to

132 protect access to the property and its use in later proceedings.

L33 fh) Motion to Suppress. A defendant may move to suppress evidence in the

.34 court where the trial will occur, as Rule 12 provides.

.35 ( Forwarding Papers to the Clerk The magistrate judge to whom the

.36 warrant is returned must attach to the warrant a copy of the return.

.37 inventory, and all other related papers and must deliver them to the clerk in

_ 38 the district where the property was seized.



Rule 41
Substantive Change Package
May 10, 2000

\Ll
COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology
consistent throughout the rules. These changes are intended to be stylistic only, except as
noted below.

Rule 41 has been completely reorganized to make it easier to read and apply its key X

provisions. Additionally, several substantive changes have been made.

First, revised Rule 41 now explicitly includes procedural guidance for conducting covert
entries and observations. Federal law enforcement officers have obtained warrants, based
upon probable cause, to make a covert search-not for the purpose of seizing property but 7
instead to observe and record information. Those observations may assist officers in
confirming information already in the possession of law enforcement officials and in turn
may assist in deciding whether, and by what means, to pursue furtler investigation. For LI
example, agents may seek a warrant to enter the office of suspected conspirators to determine
the layout of the office for purposes of seeking additional warrants to establish surveillance 7
points or to determine the number and identity of the participants.

Currently, Rule 41 (a) recognizes the possibility that a search may occur of property
without any subsequent seizure taking place. But the remainder of the rule addresses only ILo
traditional searches where the objective is the seizure of tangible property. Nonetheless, the
courts have approved the authority of law enforcement agencies to search for and seize
intangible evidence or information. See, e.g., Silvermant v. United States, 365 U.S. 505 L[
(1961) (conversations overheard by microphone touching heating duct); Berger v. New York
388 U.S. 41 (1967) (wiretap ofconversations); UnitedStates v. Knotts, 460 U.S. 276(1983)
(beeper); UnitedStates v. Karo, 468.U.S. 705,(1984) (beeper); UnitedStates v. Biasucci, 786
F.2d 504 (2d Cir.), cert. denied, 479 U.S. 827 (1986) (visual information gathered by video
camera); United States v. Torres, 751 F.2d 875 (7t Cir. 1984) (television surveillance of
safe house); UnitedStates v. Taborda, 635 F.2d 131 (2d Cir. 1980) (warrant required to view
private area through telescope) ,i

Although the foregoing cases involved Fourth Amendment intrusions because they
involved monitoring activities within the defendant's zone of reasonable expectation of
privacy, they did not explicitly address the authority of agents to make covert entries. There
is authority for the view, however, that both the Constitution and Rule 41 are broad enough
to authorize a "surreptitious entry" warrant-for the purpose of observing tangible and
intangible evidence. United States v. Villegas, 899 F.2d 1334, 1336 (2d Cir. 1990), citing E

LE



Dalia v. United States, 441 U.S. 238 (1979) and Katz v. United States, 389 U.S. 347 (1967);
United States v. Freitas, 800 F.2d 1451 (9th Cir. 1986), citing United States v. New York
Telephone Co., 434 U.S. 159, ,169 (1977) (Rule 41 is not limited to tangible items). See also
UnitedStates v. Freitas, 856 F.2d 1425 (9th Cir. 1988) (on remand, court held that good faith

7 exception to exclusionary rule applied; officers had reasonably relied on search warrant,
based on probable cause, to surreptitiously search for information; failure to, provide notice
under Rule 41(d) was technical error). See also United States v. Villegas, supra, 899 F.2d

7 at 1334-35 (2d Cir. 1990) (approving search warrant for "sneak and peek" entry of
defendant's buildings; court noted that Rule 41 does not define the extent of court's power
to issue search warrant). In some respects, the covert entry search for a noncontinous
observation is less intrusive than other types ,of conventional intrusions. As the, court in
United States v. Villegas observed:.

[A covert entry search] is less intrusive than a conventional search with physical
seizure because the latter deprives the owner not only of privacy but also of the use
of his property. It is less, intrusive than a wiretap or video camera surveillance

L because the [covert entry] physical search is of relatively short duration,.. and
produces information as of a given moment, whereas the electronic surveillance Bis
ongoing and indiscriminate, gathering in any activities within its mechanical focus.
Thus, several ofthe limitations on wiretap or electronic surveillance, such as duration
and mnimization, would be superfluous in the context [of a, covert entry search].

The Committee agrees that Rule 41 does not define the limits of the Fourth
Amendment, and is cognizant that the Supreme Court has upheld the validity of covert
entries with delayed notification, see, e.g., Dalia v. United States, 441 U.S. 238, 247-248
(1979) ("The Fourth Amendment does not prohibit per se covert entry performed for the
purposes of installing otherwise legal electronic bugging equipment"); United States v.
Donovan, 429 U.S. 428,429 n. 19 (1977). The Committee also considered the argument that
it would be premature to amend Rule 41 in order to codify the views of only two circuits that
have expressly addressed the type of covert search addressed in the amendment, and that it[ would be better to await further caselaw developments. Nonetheless, the Comnmittee
believed that on balance, it would be beneficial to address the procedures (in particuar the
notice provisions), for covert entry searches in the Rule itself. Acdordiigly, revised Rule
41(b) recognizes the authority of officers to seek a warrant for the purpose of coverty
observing-pon a noncontinous basis-a person or prop These t es of inio are to
be distinguished from other continuous toring or vationse would Sae t oo d

Lo by statutoryprovsions or caselaw. See Title I dnibus C e Cntrol and a Streets
Act of 1968, as amendedby Title I ofthe 1968 Electronic omu tion Privacy Act, 18
U.S.C. §§ 2!10-2520, UnitedStates v. Biasucci, supra (use of videdamera);, U dStates

K~ia,.i v. Torres, supra (television surveillance).

Under revised Rule 41(e)(2), the warrant must describe the person or property to be covertly
1Kj observed.

L
to-



Revised Rule 41 (f)(5) explicitly requires that if a covert entry search warrant has been
issued, the government must provide notice to the person whose property was searched
within 7 days of the execution. The time for providing notice may be extended for good
cause for areasonable time, on one or more occasions. This notice requirement parallels the
notice requirement for the traditional search but makes allowance for the fact 'that the 7
functions of covert entry searches would be frustrated by prior or contemporan"e ,ous notice L
of the entry. See, ,e.g., Uited States Vi'legas, supra; United States v. Freitas, supra..

The sond substantivephange is in revised Rule4fi(bI')() That provision requires
law enforcement Personnel t first attempt to ob a warrant from a feder'a judicial officer.
If none is reasonably av ble, t*he may'seek a t om astate judgeThis preferenceC
parallels similar requirements in Rules 3, 4, and Rule 5. The Committee understands that
this change mayhave a dramatic impact in some districts, which experience a heavy criminal
caseload andrely riotielyon ,sate ju~dges fo 'assistance.i 'Thathipractice seems to be the j
exception rathr tha thegeneralle however.t ( banceit' is important to state a clear
preferen that inLtenoral siato federal judicil autoties should be involved in
pretrial processing o:ffder1 uio)ns. hemendmoent is not ed o create any new
ground forc i alldiof a search, a orilsek tosupprs evidence on the
ground tat it wa issued bj the " gi jdlLyls

Finally,W two o 1 havebeenmadetole41(6,4 which governs the
procedures for, issuing warrants under the rue. First, Rule 41 (e)(l) requires that after issuing
a warrant, themagistrte juge 'oitsta judicil Wfle must dliver a copy of the warrant to
the district clerk. warrant mi'si designate the magistrate
judge to whom the warrant mte riefned Tihe Cominiteetbelieved t these changes
would providerf i at instnces where mor
a state c6irt' judge'has'ssiied the wrrnt.

REPORTERS'7 NOT9S,

In publishing the"stye" chgs to the Federal Rules of Crimina Procedure, the
Committee decided to publish separatey any r e that includes what it considered at least
one major substantive change. The puose for This separate publication is to highlight
for the bench and the bar any proposedYamendiients that the Committee believes will
result in significantchanges in c t paice. Rule 41 is one of those rules. This
version ofmRfile''4I includes a isigfiiii& i anenduient concerning the authot of a court L
to approve search warrs for covrt e s othepuose of making observations.
Anotherv f Rule 4 i, ghicha t icLdte this, provision, is being published [7
simultaneously in a separate pamphlet.

; a . - W 1~~~~~~~~~~[
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Honorable Orrin G. Hatch 'W. EUGENE DAVIS

KL Chairman, Committee on the Judiciary cRIunALRuLEs
United States Senate MILTON 1. SHADOR
224 Dirksen Senate Office Building EVIMCERULES

K' Washington, D.C. 20510

Dear Mr. Chairman:

I write to express the concern of the Judicial Conference's Committee on Rules of Practice and
Procedure regarding reported attempts to attach to bills under your committee's consideration proposed

Lo amendments to Rule 26(c) of the Federal Rules of Civil Procedure dealing with protective orders. The
most recent version of the proposed amendment is contained in the Sunshine in Litigation Act of 1999

L (S. 957), which was introduced by Senator Herb Kohl on May 4, 1999. It would require ajudge to
make particularized findings of fact that information subject to a discovery request is not relevant to the
protection of public health or safety before approving any protective order.

The Advisory Committee on Civil Rules has carefully studied various proposals addressing
concerns over abuses involving protective orders, including earlier versions contained in H.R. 2017

LL (102d Congress) and S. 1404 (103d Congress). In 1995, the advisory committee crafted a proposal that
it believed would meet the concerns of the competing interests, but the proposal was returned by theZ Judicial Conference for further study. The advisory committee later completed a study of the general
scope and nature of discovery to identify and address its impact on litigation cost and delay. Protective
orders were examined as part of-the study. On March 23, 1998, the advisory committee wrote to the
chairman of the House Judiciary Committee describing its comprehensive study-and opposing
attachment of a similar protective-order provision to a bill under that committee's consideration.

The advisory committee is convinced that the reasons for opposing legislation that would
require a judge to make particularized findings of fact regarding discovery materials remain
compelling. No change along these lines is appropriate, because the present rule already addresses in a
meaningful fashion the concerns relating to public safety while at the same time balancing the
competing interests of the parties to the suit. The following discussion sets out the history and reasons
for the committee s position.

Judiciar's Response to Concerns Regarding Protective Orders

The Advisory Committee on Civil Rules began serious study of protective order practices in
November 1992 in response to pending legislation. The committee sought to inform itself whether the
problems suggested by the legislation existed, and to bring the strengths of the Rules Enabling Act
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process to bear on the problems that might be found. It also asked the Federal Judicial Center to
undertake a study of protective order practice to shed light on the frequency of protective orders, the
kinds of litigation in which protective orders were entered, the frequency of stipulated protective
orders, and the kinds of information protected. It considered lengthy law review articles and the
recommendations of the Federal Courts Study Committee.

These studies all suggested that there is no need to make it more difficult to issue discovery
protective qrders. The studies generally showed: K
* that there is no evidence that protective orders in fact create any significant problem in

concealing information about public hazards or in impeding efficient sharing of discovery ]I
information;

* that much information can be gathered from parties and nonparties during discovery that no one E,
would have a right to learn outside the needs of a particular lawsuit;

* that discovery would become more burdensome and costly if the parties cannot reasonably rely E
on protective orders; and

* that administration of a rule creating broader rights of public access would impose great {
burdens on the court system.

The advisory committee also kept in mind the wide variety of interests that are involved with
protective orders. Although it is common to focus on the often legitimate needs to protect trade-secret
and other confidential commercial information, protective orders often protect intensely personal '
privacy interests. The Federal Judicial Center study, for example, found that the most frequent use of
protective orders occurs in civil rights and employment discrimination litigation. The privacy interests
protected often are'those of nonparties, who have had no voice in the decision whether to initiate'
litigation and little or no interest in the outcome. An added concern is that discovery has' been designed
from the very beginningto function without need ofjudicial supervision. Courts are-not equipped to '
supervise the details of discovery. Voluntiry exchanges of information remain indispensable. It would
be counterproductive and expensive to attempt to add hurdles that impede the efficient entry of
protective orders.

s - ~~~~~~~~~~~~L E_
The advisory committee found little reason to believe that protective orders prevent desirable

sharing of information in related litigation or defeat public access to information about unsafe products. K
Federal courts are sensitive to these issues and respond to them effectively. Perhaps more important, E
the advisory committee 'concluded that there is a better way to ensure that all courts follow present
practice. Rule 26(c) can expressly provide for modification or dissolution of protective orders, K
including provision for modification or dissolution on motion by a nonparty.

Proposed amendments to Rule 26(c) were published for public comment in 1993. Substantial
comments were made. The draft was revised in light of those comments and was published in 1995 for
a second round of comment. Extensive comments were received. The advisory committee reviewed

.~~~~~
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all the comments and the testimony at the public hearings on proposed Rule 26(c). Comments
supporting the proposal generally showed agreement that it would clarify and confirm the general and
better current practice. Comments opposing the proposal, including written opposition from Senator
Kohl, indicated concern about explicit recognition of the widespread use of stipulated protective orders
and also continued to advocate a broad public "right to know." Many of the opposing comments
suggested that it would be better to leave Rule 26(c) unchanged. Ultimately, the proposed amendments
to Rule 26(c) were returned to the advisory committee by the Judicial Conference for further study.

The advisory committee began consideration of the scope of discovery at its October 1996
meeting. A Discovery Subcommittee, chaired by Judge David F. Levi, was formed. The
subcommittee met with a large group of lawyers drawn from all branches of the profession and
convened a national symposium, which was held in September at the Boston College School of Law.
It reviewed suggestions from the major national lawyer associations. The entire advisory committee
also participated in the American Bar Association's conference on the RAND report on the Civil
Justice Reform Act.

After this exhaustive study, the advisory committee continues to strongly oppose legislation
that would amend Rule 26(c) to require ajudge to make particularized findings of fact for every
protective order request.

CONCLUSIONS

The advisory committee has determined that the instances when protective orders impede
access to information that affects the public health or safety are not widespread. A number of experts
on the subject have examined the commonly cited illustrations and have concluded that information
sufficient to protect public health and safety has always been available from other sources. The
advisory committee has studied this matter carefully and concluded that no change to the present
protective-order practice is warranted. But it is important to approach whatever perceived problem
there may be with care, lest discovery be made even more complex and costly. Attempts to increase
access to discovery information may indeed backfire, as parties become less and less willing to
exchange information without prolonged discovery litigation. It is not necessary to transform a private
dispute-resolution mechanism into a public information mechanism, and doing so would have
profound effects on private litigation.

For these reasons, I urge you to decline to support the proposed amendment to Rule 26(c) in
any pending legislation being considered by your committee. Thank you for your consideration.

Sincerely yours,

Anthony J. Scirica
United States Court of Appeals

cc: Members of the Senate Judiciary Committee
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LEGISLATION AFFECTING
THE FEDERAL RULES OF PRACTICE AND PROCEDURE

106th Congress
SENATE BILLS

S. 32 No title
* Introduced by: Thurmond

Date Introduced: 1/19/99
Status: Referred to the Committee on Judiciary

* Provisions affecting rules
* Criminal Rule 31(a) is amended by striking "unanimous" and inserting "by

five-sixths of the jury."

S. 96 Y2K Act (See H.R. 775) Pub. L. No 106-37.
* Introduced by: McCain[ * Date Introduced: January 19, 1999
* Status: Referred to Committee on Commerce; Hearings held on February 9, 1999;

Committee reported bill favorably on March 3, 1999; Letter from Director opposing class
action and special pleading requirements sent on March 24, 1999; Text inserted in H. R.
775 as passed Senate (CR S6998) on 6/15/99

* Provisions affecting rules: federalizing Y2K class actions and heightened pleading
requirements

S. 248 Judicial Improvement Act of 1999 (See S. 2915 -Pub. Law No. 106-518)
* Introduced by: Hatch (5 co-sponsors)
* Date Introduced: 1/19/99
* Status: Referred to the Committee on Judiciary; 3/24/99 Referred to Subcommittee on

Administrative Oversight and Courts
* Provisions affecting rules

* Sec. 4. Would amend Section 1292(b) of title 28, and allow for interlocutory
appeals of court orders relating to class actions;

* Sec. 5. Creates original federal jurisdiction based upon minimal diversity in
certain single accident cases; and

* Sec. 10. Clarifies sunset of civil justice expense and delay reduction plans.

S. 250 Federal Prosecutor Ethics Act
* Introduced by: Hatch (3 co-sponsors)
* Date Introduced: 1/19/99L * Status: Referred to the Committee on Judiciary
* Provisions affecting rules

* Sec. 2 authorizes Attorney General to establish special ethical standards
governing federal prosecutors in certain situations. Those standards would
override state standards.
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S.353 Class Action Fairness Act of 1999
* Introduced by: Grassley (6 co-sponsors)
* Date Introduced: February 3, 1999
* Status: Referred to the Committee on Judiciary 5/4/99 Subcommittee on Administrative

Oversight and the Courts; hearings held on May 4, 1999; Letter sent by Director to Senate LK
Judiciary Committee on October 7,1999

* Committee on the Judiciary. Ordered to be reportedwithout amendment favorably on
6/27/00. Report issued on September 28, 2000 (Senate Rpt. No. 106-420) il

* Provisions affecting rules:
* Sec. 2. Provides for notification of the Attorney General,& state attorney

generals;
* Sec. 2. Limits on attorney fees
* Sec. 3. Minimal diversity requirements;
* Sec. 4. Allows for removal of class actions to federal court; and
* Sec. 5. Removes judicial discretion from Civil Rule 11(c) in all cases. X

S.461 Year 2000 Fairness and Responsibility Act (See S. 96 and H.R. 775 ) (Pub. L. No. 106-37)
* Introduced by: Hatch (2 co-sponsors)
* Date Introduced: February 24, 1999
* Status: Referred to Committee on the Judiciary; hearings held on March 3, 1999; Letter

from Director opposing class action and special pleading requirements sent on March 24,
1999; Judiciary Committee reported favorably on March 25, 1999 E
* Sec. 103 establishes special ("fraud-like") pleading requirements
* Sec. 404 established minimal diversity for Y2K class actions

L
S. 625 Bankruptcy Reforn Act of 1999 (See also H.R. 833)
* Introduced by: Grassley (5 co-sponsors)
* Date Introduced: March 16, 1999
* Status: Referred to the Committee on Judiciary; Letter sent by Director to Hatch 3/23/99;

Ordered to be reported with amendments favorably Apr 27, 1999; Committee on
Judiciary reported to Senate with amendments. (Report-No. 106-49 May 11, 1999.) L
Placed on Senate Legislative Calendar;, 11/19/99 Unanimous consent agreement in Senate
to vote on cloture motion on Jan. 25 (CR S15061); 2/2/2000 Senate passed companion E
measure H.R. 833 in lieu of this measure by Yea-Nay Vote. 83 - 14. Letter sent from -

Director to Grassley
* Provisions affecting rules:

* Stion702 requiresf erks f COUr to maiLitaill a registc of all Jgoveiiietal

units to enisure that tlhe appropriate govi.iei.office receives adequate notice of ud
banikruptcy filings. Deleted from the passed version

* Sections 102, 221, 319, 421, 433, and 425 would authorize, or mandate the
initiation of the rulemaking process with respect to separate proposals for rule
changes. X
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S. 721 No title (See H.R. 1281)
* Introduced by: Grassley (6 co-sponsors)
* Date Introduced: March 25, 1999
* Status: September 6, 2000, hearings held before subcommittee.
*> Provisions affecting rules:

Section 1 states that the presiding judge of any appellate court or district court
may, in his or her discretion, permit the photographing, electronic recording,
broadcasting, or televising to the public of court proceedings over which that
judge presides; safeguards are provided to obscure the identity of nonparty
witnesses; the Judicial Conference is authorized to promulgate advisory
guidelines

* Section 3 provides a 3-year sunset of section 1.

S. 755 No title
* Introduced by: Hatch (14 co-sponsors)
* Date Introduced: March 25, 1999
* Status: April 12 read the second time, placed on the calendar
* Provisions affecting rules: Delays effective date-of the "McDade" provision on Rule 4.2

contacts with represented parties

S. 758 Fairness in Asbestos Compensation Act of 1999
* Introduced by: Ashcroft (28 co-sponsors)
* Date Introduced: March 25, 1999

Status: Referred to the Committee on Judiciary; 10/5199 hearing held by Sub.
Administrative Oversight and the Courts.

* Provisions affecting rules:
Section 301 requires the board of the Asbestos Resolution Corporation to
establish procedures for ADR;

* Section 307(j) creates a penalty for an inadequate offer; and
* Section 402 bars class actions in asbestos cases without the consent of each

defendant, and governs removal.

S. 855 Professional Standards for Government Attorneys Act of 1999
* Introduced by: Leahy (0 co-sponsors)
* Date Introduced: April 21, 1999
* Status: Referred to the Committee on Judiciary. On September 27, 2000, an amendment

substituted.
* Provisions affecting rules:

K. * Requires the Judicial Conference to submit to the Chief Justice a report that
includes recommendations with respect to amending the Federal Rules of Civil
and Criminal Procedure to provide for such a uniform national rules governing
conduct of government attorneys. Directs the Judicial Conference, in developing
recomnmendations, to consider: (1) the needs and circumstances of multi-forum
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and multi-jurisdictional litigation; (2) the special needs and interests of the United
States in investigating and prosecuting violations of Federal criminal and civil 7
law; and (3) practices that are approved under Federal statutory or case law or that L
are otherwise consistent with traditional Federal law enforcement techniques.

S. 899 21st Century Justice Act of 1999
* Introduced by: Hatch (7 co-sponsors)
* Date lntroduced; April 28, 1999; "
* Status: Referred to the Committee on Judiciary. May 18, 1999 partially incorporated into

S.254'
* Provisions affecting rules':

Sections 5103-08 provide victims of crime with allocution rights; Criminal Rule
11 is amended

* Section 5224 amends Evidence Rule 404 to permit consideration of evidence
showing disposition of defendant

* Section 6515 amends Criminal Rule 43(c) to permit videoconferencing of several
types of proceedings in criminal cases, including sentencing

* Section 6703 amends Criminal Rule 46 governing'criterion for forfeiture of a
bail bond '

* Section 7101 amends Criminal Rule 24 to equalize the number of peremptory L
challenges

* Section 7102 amends Criminal Rule 23 to permit a jury of 6 in a criminal case
* Section 7105 amends the Rules Enabling Act and would restructure the

composition of the rules committees to include more prosecution-oriented
members [

* Section 7321 sets up ethical standards governing attorney conduct
* Section 7477 permits disclosure of grand jury information to government

attorneys not involved in the original prosecution

S. 934 Crime Victims Assistance Act
* Introduced by: Leahy (10 co-sponsors) E
* Date Introduced: April 30, 1999; amendment introduced 4/13/00 (but not acted on)
* Status: Referred to the Committee on Judiciary. An amendment in the nature of a,

substitute introduced on April 13, 2000. LE
* Provisions affecting rules:

* Section 121 would amend Criminal Rule 11 to require the Government to make a 7
reasonable effort to notify the victim of a crime of violence of the time and date of L
any hearing on entering a plea of guilty or nolo contendere, and the victim's right
to attend that hearing. If the victim attends the proceeding, the court shall afford
the victim an opportunity to be heard on the plea.
Section 122 would amend Criminal Rule 32 detailing the contents of the Victim
Impact Statement; give the victim an opportunity to submit a written or oral [
statement, or an audio or videotaped statement; require the Government to make a
reasonable 'effort to notify the victim of a crime of violence of the time and date of
any sentencing hearing and the victim's right to attend that hearing. If the victim
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attends the proceeding, the court shall afford the victim an opportunity to be
heard.

* Section 123 would amend Criminal Rule 32.1 require the Government to make a
reasonable effort to notify the victim of a crime of violence of the time and date ofLI any hearing to revoke or modify sentence and the victim's right to attend that
hearing. If the victim attends the proceeding, the court shall afford the victim an
opportunity to be heard.

L * Section 131 would amend Evidence Rule 615 to allow the victim of a crime of
violence to be present unless the court finds the testimony of that person will be
materially affected by hearing the testimony of other witnesses or there are too
many victims. [Note: It appears the amendments are based on the old version of
Evidence Rule 615 (i.e do not account for the 2/98 amendment)]

7o S. 957 Sunshine in Litigation Act of 1999
* Introduced by: Kohl (No co-sponsors)
: * Date Introduced: May 4, 1999

LI * Status: Referred to the Committee on Judiciary.
* Provisions affecting rules:

7 * Section 1 would amend chapter 111 of title 28, U.S.C. to require a court to make
particularized findings of fact prior to entering a protective order; the proponent of
the protective order has the burden of proof; stipulated protective orders would be
unenforceable

S. 1360 Secret Service Protection Privilege Act of 19997 Introduced by: Leahy (0 co-sponsors)
* Date Introduced: July 13, 1999
* Status: Referred to the Committee on Judiciary.
: * Provisions affecting rules:

, * Section 3 amends title 18 to establish a secret service privilege (EV501)

L S. 1437 Thomas Jefferson Researcher's Privilege Act of 1999
* Introduced by: Moynihan (0 co-sponsors)
* Date Introduced: July 26, 1999

L~. . Status: Referred to the Committee on Judiciary.
* Provisions affecting rules: (

F-[ Section 3 would amend CV45 to allow a court to quash a subpoena requiring
disclosure of information relating to study or research of academic, commercial,
scientific, or technical issues

* . Section 4 adds EV502 which would create a privilege for information relating to
study or research of academic, commercial, scientific, or technical issues

S. 1700 "Hunt for the Truth Act" (H.R.3233 Identical bill; and S. 2073)
* Introduced by: Durbin (1 co-sponsors)LI * Date Introduced: October 6, 1999

Status: Referred to the Committee on Judiciary.
* Provisions affecting rules:
Page 5
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Section 2 would add new criminal Rule 33.1 allowing a judge upon motion of the
defendant to order post-conviction forensic DNA testing if the technology for that
type of testing was not available when the defendant was convicted.

S. 2073 Innocence Protection Act of 2000 (see H.R 3233 and 4167 and S. 1700)
* Introduced by: Leahy (5 co-sponsors).
* Date Introduced: February 10, 2000
* Status: Referred to the Committee on Judiciary.
* Provisions affecting rules:

* ,, Section 202 would amend habeas provisions in 2254
* Possible Criminal Rule 33 implications

HOUSE BILLS

H.R. 461 Prisoners Frivolous Lawsuit Prevention Act of 1999
* Introduced by: Gallegly (27 co-sponsors)
* Date Introduced: February 2, 1999
* Status: Referred to the Committee on Judiciary; 2/25/ 99 Referred to the Subcommittee

on Courts and Intellectual Property.
* Provisions affecting rules:

* Sec. 2 would amend Civil Rule 11 creating special sanction rules for prisoner
litigation.

H.R. 522 Parent-Child Privilege Act of 1999
* Introduced by: Andrews (No co-sponsors)
* Date Introduced: February 3, 1999
* Status: Referred to the Committee on Judiciary; 2/25/99 Referred to the Subcommittee on

Courts and Intellectual Property.
* Provisions affecting rules:

* Sec. 2 would create new Evidence Rule 502 providing for a parent/child
privilege.

H.R. 771 No title
* Introduced by: Coble (16 co-sponsors)
* Date Introduced: February 23, 1999
* ; Status: Referred to the Committee on Judiciary; 3/11/99 Forwarded by Subcommittee to

Full Committee; Letter from Judge Niemeyer to Hyde 3/22/99
* , Provisions affecting rules:

* Amends Civil Rule 30 to require that depositions be recorded by stenographic or
stenomask means unless the court upon motion orders, or the parties stipulate in
writing, to the contrary. '

H.R. 775 Year 2000 Readiness and Responsibility Act; Small Business Year 2000 Readiness
Act (See S. 96 and S. 461) Public Law: 106-37 (07/20/99)
* Introduced by: Honorable W. Eugene Davis (62 co-sponsors)
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Date Introduced: February 23, 1999; ordered report 5/4/99
Status: Referred to the Committee on Judiciary; Letter from Director opposing class
action and special pleading requirements sent on March 24, 1999; hearing 4/13; Passed
by House of Representatives on May 12, 1999; Signed by President on 7/20/99

* Provisions affecting rules:
* Section 103 establishes special ("fraud-like") pleading requirements
* Section 404 establishes federal jurisdiction of Y2K class actions over $1 million

H.R. 833 Bankruptcy Reform Act of 1999 (See S. 625)
* Introduced by: Gekas (105 co-sponsors)
* Date Introduced: February 24, 1999
* Status: Referred to the Committee on Judiciary; Forwarded by Subcommittee to Full

Committee in the Nature of a Substitute by the Yeas and Nays: 5 - 3; letter sent by
Director to Hyde on 3/23/99; Passed(313 - 108) 05/05/99; Read twice in the Senate
5/12/99; letter to conferees sent 3/17/00)

* Provisions affecting rules:
L * Section 802 requires clerks of court to maintain a register of all governmental

units to ensure that the appropriate government office receives adequate notice of
bankruptcy filings.

* Sections 102, 403, 607, and 816(e) would authorize or mandate the initiation of
the rulemaking process with respect to separate proposals for rule changes.

H.R. 967 Multiparty, Multiforum Jurisdiction Act of 1999 (See H.R. 2112)
* Introduced by: Sensenbrenner (1 co-sponsor)
* Date Introduced: March 3,1999
* Status: Referred to the Committee on Judiciary; Mar 16, 1999: Referred to the

Subcommittee on Courts and Intellectual Property.7 * Provisions affecting rules:
* Minimal diversity for class actions arising from single-event mass tort

H.R. 1281 No title (See S. 721)
* Introduced by: Chabot (43 co-sponsors)
* Date Introduced: March 25, 19997 * Status: 3/25/98 Referred to the House Committee on the Judiciary; referred to the

Subcommittee on Courts and Intellectual Property 4/7/99; Judicial Conference opposes
this proposal.

* Provisions affecting rules:
* Section 1 states the presiding judge of any appellate court or district court may, in

his or her discretion, permit the photographing, electronic recording,
broadcasting, or televising to the public of court proceedings over which that
judge presides; safe guards are provided to obscure the identity of nonparty
witnesses; the Judicial Conference is authorized to promulgate advisory
guidelines

* Section 3 provides a 3-year sunset of section 1.
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H.R. 1283 Fairness in Asbestos Compensation Act of 1999 (See S. 758)
* Introduced by: Hyde (75 co-sponsors)
* Date Introduced:' March 25, 1999
* Status:, 3/25199 Referred to the House Committee on the Judiciary; 3/9/00 Mark-up held;

3/16/00 ordered reported. House Report No. 106-782 on July 24,2000.
* Provisions affecting rules:

* Section 205 eliminates consolidation of cases, including class action filings (court
has discretion to consolidate certain cases) [

H.R. 1658 Civil Asset Forfeiture Reform Act (Public'Law No: 106-185.)
* Introduced by: Hyde (59 co-sponsors)
* Date Introduced: May 4, 1999
* Status: 5/4/99 Referred to the House Committee on the Judiciary; Measure passed House

on June 24, 1999, received in the Senate June 28, 1999; Passed Senate with an
amendment by Unanimous Consent on 3/27/2000;

* Provisions affecting rules
* Section 2 adds a new section 983(a)(4) to title 18, U.S.C that may conflict with

the recently approved amendments to Rule C(4) of the Supplemental Rules for
Certain Admiralty and Maritime Cases H

H.R. 1752 Federal Courts improvement Act of 1999 (Public Law No. 106-518)
* Introduced by: Coble (1 co-sponsors)
* Date Introduced: May, 11, 1999
* Status: 09/09/99 Reported to House from the Committee on the Judiciary with

amendment. Signed on November 13, 2000. -
* Referred to Senate Committee on May 23, 2000
* Provisions affecting rules

* Sec. 208 Provides for the sunset of provisions requiring a civil justice expense and
delay reduction plan.

* Sec. 210 would allow the presiding judge of any appellate court or district court
may, in his or her discretion, permit the photographing, electronic recording,
broadcasting, or televising to the public of court proceedings over which that
judge presides; safe guards are provided to obscure the identity of nonparty
witnesses; the Judicial Conference is authorized to promulgate advisory
guidelines

H.R. 1852 Multidistrict Trial Jurisdiction Act of 1999 (See H.R. 2112)
* ' Introduced by: Sensenbrenner "(2 co-sponsors)
* Date Introduced: May 18, 1999
* Status: 5/19/99 Referred to the Subcommittee on Courts and'Intellectual Property.

5/20/99 Subcommittee -Consideration and Mark-up Session Held, 5/20/99 Forwarded by
Subcommittee to Full Committee by Voice Vote; Ordered to be reported by voice vote
July 27, 1999.
* Addresses Lexecon issue.
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H.R. 1875 Interstate Class Action Jurisdiction Act of 1999
4- * Introduced by: Goodlatte (37 co-sponsor)
l . Date Introduced: May 19, 1999

Status: Referred to the Committee on Judiciary; Hearings Held on July 21, 1999, Mark-up
held July 27, 1999 and August 3, 1999; Ordered to be Reported (Amended) by the Yeas
and Nays: 15 - 12.; letter from Executive Committee generally stating Judiciary's
opposition on July 26, 1999; more detailed letter followed on August 23, 1999; 09/23/99
Measure passed House, amended, (222-207). 11/19/99 Referred to Senate Committee on
the Judiciary.

* Provisions affecting rules: None directly; general class action considerations; extendsL minimal diversity to all class actions

H.R. 2112 Multidistrict; Multiparty, Multiforum Trial Jurisdiction Act of 1999 (See H.R. 1852)
7L Introduced by: Sensenbrenner (2 co-sponsors)

* Date Introduced: June 9, 1999
* Status: 9/13/99 Measure passed House; 9/14/99 referred to the Senate Committee onL Judiciary; 10/27/99 Measure passed and modified by Senate to exclude "single-event"

mass tort choice of law provisions; 11/16/99 Conference scheduled in House
r * Provisions affecting rules

Addresses Lexecon issue and choice of law issues for single-event mass torts.

JOINT RESOLUTIONS

S. J. RES. 3; A joint resolution proposing an amendment to the Constitution of the United
States to protect the rights of crime victims. (See also H.J. Res 64)

L * Introduced by: Kyl (33 Co-sponsors) Date Introduced: 1/19/99
* Status: Referred to the Committee on Judiciary; 3/23/99 Referred to Subcommittee on

Constitution, Federalism, Property; 3/24/9? Committee on Judiciary, Hearings held;
9/30/99 passed House; 10/4/99 placed on Senate Legislative Calendar; 2/10/00 Judge
Sullivan testified before the House Subcommittee on the Constitution urging a statutory
approach

- ~ * Provisions affecting rules
., * Calls for a Constitutional amendment enumerating victim's rights.

L
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K LEONIDAS rPH MECHAM ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS JOHNKIE

7 CLARENCE A. LEE, JR. Chief
Associate Director - WASHINGTON, D.C. 20544 Rules Committee Support -Office

November 27, 2000

L.. MEMORANDUM TO THE STANDING RULES COMMITTEE

7 SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
Support Office

The following report briefly describes administrative actions and some major
initiatives undertaken by the office to improve its support service to the rules committees.

Internet

The Judicial Conference has prescribed procedures governing the rulemaking
process, which require that rules-related materials be made available to the public.
Moreover, the Standing Rules Committee and five advisory committees adopted - as part
of their self-study plan - a recommendation that the Administrative Office use electronic
technologies "to promote rapid dissemination of proposals, receipt of comments, and the
work of the rules committees."

K About one year ago, we established the Federal Rulemaking web site
(http://www.uscourts.gov/rules) on the judiciary's Internet site. The web site contains7 proposed amendments to the rules, pending rules before the Judicial Conference, Supreme
Court, and Congress, committee meeting minutes, committee membership lists, a schedule
of upcoming meetings, and various rules-related brochures and pamphlets. We plan to add

L committee agenda materials, Federal Judicial Center reports and surveys, and reports on
major projects, including class actions, mass tort, and attorney conduct rules. Opening the

17 ~ Internet Rules web site completes the first phase of a long-range plan to establish ant
Internet-based communications model, which will, among other things, allow us to deal
directly with the committees' reporters and their work product.

.
We are redesigning the face of the Federal Rulemaking web site. Several models

have been developed. The committees' reporters will be asked to review and comment on
7 them.

7 TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

A TRlADflTON OF SERVICE TO THE FEDERAL JUDICIARY
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Electronic Comments

We are receiving comments on the proposed rules amendments via the Internet on the
Federal Rulemaking web site. The comments are circulated electronically to the pertinent C

committee members. As of November 22, we have received 22 comment letters, four of Las
them electronically.

Local Rules on the Internet

At its September 2000 session, the Judicial Conference approved the
recommendation of the Committee on Court Administration and Case Management to
encourage courts to post their local rules on the Internet by July 1, 2001. A memorandum
advising the courts of the Conference's actions was sent on November 13, 2000. We are in I
the process of establishing links from the Federal Rulemaking web site to the web sites of
the courts that have posted their local rules.

Committee and Subcommittee Meetings

For the six-month period from June 7-8, 2000, to January 4-5, 2001, the office staffed L
six meetings, including one Standing Committee meeting, three advisory committee
meetings, one subcommittee meeting, and one special conference.- The office has arranged EI
Sand participated in numerous conference calls involving committee chairs, reporters, or
subcommittee members.

The office has made logistical arrangements for four public hearings on the proposed
rules amendments, a conference on attorney conduct rules, and several subcommitteeI ~~~~~~~~~~~~~~~~~~F7
meetings scheduled for January and February 2001. L

Automation Project (FRED/Documentum) l

After three years of testing a new document management software as the agency's
prototype (FRED), the agency adopted a different software as its agency-wide document L
management system - Documentum. The new software was purchased, customized, and
installed on our computers beginning in early 1999. Again our office is serving as a
prototype for the agency-wide system.

We have encountered serious and persistent problems in operating the new software,
which have delayed and disrupted office operations. An in-house study has' identified
technical defects in the software. The study also suggests that the initial design of the data-
-inputting screens was flawed; it is too complicated and cumbersome. Many modifications to K
the screen are necessary to transform it into a user-friendly system. An outside contractor
has been hired to conduct a comprehensive review of all technical problems with the

E
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software and to redesign the data-inputting screens. Meanwhile the office continues to[7 struggle with defective software. We must constantly cross-check or repeat our data
inputting, which causes substantial delay and frustration.

We are-taking these extraordinary measures with Documentum because it holds great
promise for an automated system that will improve our overall technical support and,
perhaps, finally provide direct access to documents on the system to the chairs and reporters.

LJ Examples of planned enhancements include: reports designed to ensure that data is entered
properly and that all comments are acknowledged with appropriate follow-up responses
explaining the committee's actions; document routing and workflow designs; enhanced
indexing and searching capabilities; and possible remote access to our database. The manual
system is being maintained while we complete testing of the automated system.

Tracking Rule Amendments

[7 The docket sheets of all suggested amendments for Civil, Criminal, and Evidence
Rules have been updated to reflect the committees' recent respective actions. Every
suggested amendment along with its source and status or disposition is listed. The docket

L. sheets are updated after each committee meeting, and they are included in each agenda book.
The time chart showing the status of all rules changes has been updated. It will be
distributed at the meeting.

Lam

The office continues to research our historical records for information on earlier
committee action on every new proposed amendment. The microfiche collection of rules-
related documents was searched for prior committee action on each rule change under
consideration by the advisory committees at their respective fall meetings. Pertinent
documents were forwarded to the appropriate reporter for consideration.

Record Keeping

Under the Procedures for the Conduct of Business by the Judicial ConferenceL. Committees on Rules of Practice and Procedure all rules-related records must "be
maintained at the Administrative Office of the United States Courts for a minimum of two
years and ... [tihereafter the records may be transferred to a government record center ......

All rules-related documents from 1935 through 1993 have been entered on
Fat microfiche and indexed. The documents for 1994, 1995, and 1996 have been catalogued

and shipped to the national record center. The process for documents from 1997 will be
completed shortly. The microfiche collection continues to prove useful to us and the public
in researching prior committee positions.

[7



Administrative Actions Report 4

Manual Tracking
1~~~~~~~~

Our manual system of tracking comments continues to work well. From August 1 to

November 22, the office received, acknowledged, forwarded and followed-up on 22
comments and-many suggestions. Each comment was numbered consecutively, which [
enabled committee members to determine instantly whether they had received all of them.
We will continue to distribute the comments electronically using Adobe PDF. We found
that that process allowed us to distribute the comments mu chfaster and morecheaply.

State Bar Points-of-Contact,

In August 1994, the president of each state bar association was requested to designate
a point-of-contact for the rules committee to solicit and coordinate that state bar's comments
on the proposed amendments. For the first time since we started this project, the Standing-
Committee outreach to the organized bar has resulted in all state bars designating a point-of-
contact.

The points-of-contact list was again\ updated this year in time to include the new
names in The Requestfor Comment pamphlet on proposed amendments published in August
2000. Several state bars updated their designated point-of-contact. The process is being
repeated every year to ensure that we have an accurate and up-to-date list. Hopefully, the
points-of-contact will continue to facilitate submission of comments from these
organizations.

Mailing List

The Administrative Office has purchased another automated mailing list system. It
has replaced the old system and is fully operational. It has substantially reduced the time
involved in maintaining and expanding the mailing list. A contractor has been hired to
maintain all mailing lists for the Administrative Office. We plan to add additional names of
attorneys and law professors to our regular mailing list.

Miscellaneous

On November 1, 2000, we delivered to the Supreme Court the proposed amendments LI
to the Bankruptcy and Civil Rules, including the abrogation of the Copyright Rules,
approved by the Judicial Conference in September 2000. We reformatted the submission
from "WordPerfect" to "Word" to allow the Court to post the amendments on its Internet El
web site.

7l
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Administrative Actions Report 5

In October 2000, the Civil Rules Subcommittee on Discovery held a conference on
issues arising from discovery of electronic information. Representatives from organizations,
including the American Bar Association, various bar organizations, and the Department of
Justice discussed the scope of problems rising from the discovery of computer-generated
information.

John K. Rabiej
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Agenda Item IV
Committee on Rules of

Practice and Procedure
January 4-5, 2001
Information Item

Federal Judicial Center Update

For each Rules Committee meeting, the Federal Judicial Center provides an
update on projects related to Committee interests. The educational programs listed below
make up a small number of the seminars and in-court programs offered in-person or
electronically. The research projects described below are a few of the projects undertaken
by the Center, many in support of Judicial Conference committees.

I. The Federal Judicial Television Network

As of October 2000, the Administrative Office has installed downlink antennas in
279 court locations, and antennas have been ordered for several more locations to
complete the network. Center staff manage the FJTN and assist both Center and AO staff
to produce the FJTN broadcasts. The Center's program schedule for the first half of 2001
will feature a variety of original programs for judges and court staff.

Programs for Judges. Recent Center programs for judges included handling
federal capital cases, the annual review of the Supreme Court's term, and an orientation
for new law clerks (with segments on ethics, writing, and, new this year, federal
jurisdiction). Programs scheduled for the coming months include a discussion of
sentencing issues raised by the Supreme Court's Apprendi v. New Jersey decision and a
six-part series on science in the courtroom that will include discussions of Markmnan and
Daubert hearings. In addition, if major bankruptcy legislation is enacted, the Center will
broadcast a program on the new legislation.

Programs for Court Staff. A sampling of our schedule of original broadcasts for
court staff during the first half of calendar 2001 includes: programs for clerks on their
role as public information officers (with the Administrative Office); multi-part
presentations for managers on leadership and writing skills; and a broadcast for all court
staff on structured on-the-job training. Probation and pretrial services officers will see:
additions to the series on substance abuse and the series on guidelines and sentencing; a
broadcast on working with mentally disordered offenders; and a new special needs
offenders program on white collar crime. Several new editions of the Center's
Perspectives on Probation and Pretrial Services and Court to Court educational
television magazines are also scheduled.



L

II. Research Projects and Activities

The following are examples of active Center research projects that may be of
interest to members of the committee:

Bankruptcy Appeals. Based in part on the discussions by the Bankruptcy

Committee, we are going forward with some follow-up research, in particular, a survey of 7

attorneys who have handled a bankruptcy appeal in the district court, the Bankruptcy LI
Appellate Panel (BAP), or the court of appeals. This work will build on information
about the state of bankruptcy appeals fouind inithe earlier report, and Willexpand our
knowledge of the performanice of the BAP§ (whypeople opt in`or out, etc.). We have

devised the sampling strategy and are currently developing a database containing the

namres'antd addresses of attorneys to be surveyed.

* Civil Litigation Management Manual. At the request of the Court
Administration and Case lManagement Comittiee, the Center and the Administrative
Office have been developing a civil litigation management, manual. The manual is one of
the few requirements of athe Cvil ustice Refor Act that did not sunset in 1997. FJC and

AO staff have workedwith an advisory grotpof seven district and magistrate judges and [
two liaison judges fornom M. The full draft of the manual has been approved by the
advisory group and was sent tothfe full Court Administration and Case Management
Committee on September 30 for review at thefCmmitteis December meeting. The
Committee's recommepdations regarding ;the manual will be considered by the Judicial

Conference at its March 2001 meeting. [ L

* Design for Possible Ne.w District Court Time Study. As part of its

responsibility to monitor and consider matters relating to the case weights used for
district courts, thy Statistics Subconmittee of the Committee on Judicial Resources asked

the Center to prepare a design forpupdating the current case weights. An advisory group
of district court judges has met with the project, staff to review aspects of theproposed [7
study design.

* Discovery of Evidence in Electronic Form. The Discovery Subcommittee of [7
the Civil, Rules Advisory Com, mittee asked the FJC to conduct a survey of United States L

Magistrate. Judges about computer-based discovery in civil litigation. During the summer

of 2000, Center staff contacted approximately 430 judges, approximately 360 of whom [
responded via either the World Wide Web or fax. The, survey collected quantitative and

qualitative data from the judges and received nominations of some 20 cases for further in-

depth study. The case studies are expected to serve as the core of our research on behalf
of the Discovery Subcommittee, which is considering whether amendments to the

discovery provisions of the Federal Rules of Civil Procedure are necessary or desirable.
In addition, this summer Center staff supported the Subcommittee's-efforts to organize a

"mini-conference" on computer-based discovery, which was held on October 27 at the

Brooklyn Law School. L7

l [



* Handbook on Courtroom Technology. We are working with the National
Institute for Trial Advocacy to develop a handbook on courtroom technology. This
handbook, designed primarily for judges, will explain the principal aspects of courtroom
technology and will set out case-management options that judges might consider when
confronted by requests from lawyers in particular cases. In addition to discussing various
forms of digital evidence (e.g., digital photographs, videotapes, videoconferencing, and
computer animations), the handbook will also cover case-management issues raised by
electronic evidence presentation systems such as evidence cameras and real-time court
reporting. We have established a group of judges and attorneys to advise us in developing
the handbook, and on related projects. The judges represent the district, appeals, and
bankruptcy courts and have varying degrees of experience with technology. They include
members of Judicial Conference committees with jurisdiction related to the use of
courtroom technology (Committee on Automation and Technology, Committee on Court
Administration and Case Management, and the Standing Committee on Rules of Practice
and Procedure).

* National Sentencing Policy Institute. In September, the Center under the
auspices of the Criminal Law Committee and in cooperation with the Federal Bureau of
Prisons, the U.S. Sentencing Commission and the Federal Corrections and Supervision
Division of the Administrative Office, conducted an institute at Phoenix, Arizona for
nearly 200 participants.

* Notices in Class Action Litigation. The Class Action Subcommittee of the
Advisory Civil Rules Committee asked the ,Center to develop model notice forms for
consumer, securities, employment, personal injury, and property class actions. The
subcommittee's request was an outgrowth of previous Center work on class actions for
the Civil Rules Committee.

* Visiting Judges. The Center will soon publish a new handbook on effective
use of visiting judges. The handbook, which developed out of work the Center did for the
Judicial Officers Resources Working Group, includes information for chief judges about
how to find a visiting judge and for other judges about how to become a visiting judge.

* Research Reports Published Since Last Report or In Press:

* Alternative Structures for Bankruptcy Appeals
* Case Management Procedures in the Federal Courts of Appeals
* Case Studies of Mass Tort Limited Fund Class Action Settlement and

Bankruptcy Reorganization by Professor Elizabeth Gibson (in press)
* Judicial Guide to Managing Cases In ADR (in press)
* Reference Manual on Scientific Evidence 2nd Edition
* Special Masters' Incidence and Activity: Report to the Judicial

Conference's Advisory Committee on Civil Rules and Its Subcommittee
on Special Masters



Visiting Judges in the Federal District Courts: A Guide for Judges & Court
Personnel (in press) -

III. Other Items of Interest

* Conference for Chief District Judges. The Center will conduct its annual,

Conference for Chief District Judges April 1,8-20, 2001. Topics will include leadership
and management, issues. ,

* Executive Institute. On Septermber 24-26, 2001, the Center will conduct an

Executive Institute at Gettysburg, PA. The program, for chief judges and other judges in

leadership positions, will address leadership in a changing environment where the bases

of authority are not always clear.

ILE



COMMITTEEON RULES OF PRACTICEAND PROCEDURE Iq W 5
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
7 WASHINGTON, D.C. 20544

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
, PETER G. McCABE APPELLATE RULES

SECRETARY

A. THOMAS SMALL
BANKRUPTCYRULES

DAVID F. LEVI
- CIVILRULES

DATE: November 30, 2000 W. EUGENE DAVIS

CRIMINALRULES

TO: Judge Anthony J. Scirica, Chair MILTON I. SHADUR
Standing Committee on Rules of Practice and Procedure EVIDENCERULES

FROM: Judge Will Garwood, Chair
Advisory Committee on Appellate Rules

L The Advisory Committee on Appellate Rules did not meet this fall. Several proposed
amendments to the Federal Rules of Appellate Procedure were published for comment in August,
and the items on our study agenda unrelated to the proposed amendments were not sufficient in
number or urgency to justify a fall meeting.

The Advisory Committee will meet again on April 11 and 12 in New Orleans. At that
L meeting, we will review comments on the proposed amendments that were published in August

and turn to several unrelated items. Those items are listed on study agenda, which is attached.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE at S

OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
CHAIR

WILL L. GARWOOD
PETER G. McCABE APPEULATE RULES

SECRETARY

A. THOMAS SMALL
BANKRUPTCY RULES

DAVID F. LEVI
CML RULES

TO: Anthony J. Scirica, Chair
Committee on Rules of Practice and Procedure CRIMINALRULES

MILTON . SHADUR
FROM: A. Thomas Small, Chair EVIDENCE RULES

Advisory Committee on Bankruptcy Rules

DATE: November 30, 2000

RE: Report of the Advisory Committee on Bankruptcy Rules

I. Introduction

The Advisory Committee on Bankruptcy Rules met on September 21-22, 2000 in
Harriman, New York

II. Action Items

The Advisory Committee on Bankruptcy Rules will not be presenting any matters for
action at the Standing Committee's meeting in Tucson, Arizona on January 4-5, 2001.

III. Information Items

A. Publication of Proposed Rule Amendments

At its June 2000 meeting, the Standing Committee authorized the publication of a'
preliminary draft of proposed amendments and an addition to the Bankruptcy Rules. There are
seven proposed rules amendments and one proposed new rule. There is also a proposed
amendment to Official Form 1.

The preliminary draft was published in August, 2000 for comment by the bench and bar.
L The deadline for submitting comments is February 15, 2001, and the public hearing is scheduled

in Washington, DC for January 25, 2001. Thus far, five written comments have been received,
and we have received no requests for personal appearances at the public hearing. The Advisory
Committee will review all of the comments at its March 2001 meeting. The Advisory
Committee expects to present these proposed rules and form amendments and proposed rule for

1
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approval by the Standing Committee at its June 2001 meeting. LA
B. Privacy and Public Access

The Advisory Committee is studying a variety of issues relating to the protection of the
privacy of participants in the bankruptcy process while maintaining appropriate levels of public
access to the information contained in bankruptcy files. The Advisory Committee will be
presenting proposed amendments to the bankruptcy rules and forms to the Standing Committee at
its June 2001 meeting. Like all proposals regarding these issues, the recommendations must
strike a careful balance between the protection of legitimate'privacy interests while maintaining
appropriate levels of access to the information by other participants in the process as well as the
public. Additional statutory constraints such as those set out in,'Stions 107 and 342 of the
Bankruptcy Code must be accommodated.

C. Financial Disclosure Rules

The Advisory Committee is currently studying the proposals of the other advisory rules
committees to determine the extent of appropriate disclosure in bankruptcy cases and L
proceedings. The Advisory Committee will consider these matters again at its March 2001
meeting. The Advisory Committee is working to conform its proposed rule as closely as possible
to the proposals of the other committees while addressing the particular problems presented by L-
bankruptcy law and practice.

D. Proposed Bankruptcy Law Legislation X

Congress continues to consider bankruptcy reform legislation. In'their last session, both
the House and the Senate passed their own versions of the legislation by substantial majorities. L
Differences in the bills, and other factors (including a threatened veto) resulted in no legislation
being enacted. It is likely that bankruptcy reform bills will be introduced early in the next
Congress. The Advisory Committee will continue to monitor these developments focusing
particularly on the need for adoption of new rules and the amendment of existing rules to take
account of legislative developments. Li
Attachments:

Draft of the minutes of the Advisory Committee meeting of September 21-22, 2000.

2 EJ
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 21 - 22, 2000
Arden Conference Center

Harriman, New York

Draft Minutes

The following members attended the meeting:

District Judge Adrian G. Duplantier, Chairman
District Judge Robert W. Gettleman
District Judge Ernest G. Torres
District Judge Norman C. Roettger, Jr.
Bankruptcy Judge A. Jay Cristol
Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge Donald E. Cordova
Bankruptcy Judge James D. Walker, Jr.
Professor Mary Jo Wiggins
Professor Alan N. Resnick
Leonard M. Rosen, Esquire
Eric L. Frank, Esquire
Howard L. Adelman, Esquire
J. Christopher Kohn, Esquire

Professor Kenneth N. Klee attended the second day of the meeting. District Judge
Bernice B. Donald was unable to attend. Professor Jeffrey W. Morris, Reporter, attended the
meeting. Bankruptcy Judge Marcia S. Krieger, a member of the Committee on the
Administration of the Bankruptcy System ("Bankruptcy Administration Committee"), attended,
as did Peter G. McCabe, Secretary to the Committee on Rules of Practice and Procedure
("Standing Committee") and Assistant Director, Administrative Office of the United States
Courts ("Administrative Office"). An incoming member of the committee, K. John Shaffer,
Esq., also attended, and the incoming chairman, Bankruptcy Judge A. Thomas Small, attended
part of the meeting by telephone.

The following additional persons attended the meeting: Kevyn D. Orr, Director of the
Executive Office for United States Trustees ("EOUST"); Richard G. Heltzel, Clerk, United
States Bankruptcy Court for the Eastern District of the New Jersey; James J. Waldron, Clerk,
United States Bankruptcy Court for the District of New Jersey; John K. Rabiej, Chief, Rules
Committee Support Office, Administrative Office; Patricia S. Ketchum, Bankruptcy Judges
Division, Administrative Office; and Robert Niemic, Research Division, Federal Judicial Center.

Bankruptcy Judge Cecelia G. Morris, and Dean Karsonis and George Angelish, law clerks
to Judge Morris, attended parts of the meeting as observers.



The following summary of matters discussed at the meeting should be read in conjunction
with the various memoranda and other written materials referred to, all of which are on file in the
office of the Secretary of the Standing Committee. Votes and other action taken by the
Committee and assignments by the chairman appear in bold.

Introductory Items

The Committee approved the minutes of the March 2000 meeting.

The Chairman noted that his term was ending along with that of several other members --

Judge Kressel, Judge Cordova, Professor Klee, and Mr. Rosen -- and said he had enjoyed both
the work of the Committee and the friendships that had developed from it. He welcomed K.
John Shaffer, Esq., as an incoming member. The Chairman further noted that Richard G.
Heltzel, the clerk of court who had served as adviser since 1988, also would be leaving the
Committee and would be replaced by James J. Waldron, whom he welcomed to the meeting.
Later, the Committee presented Mr. Heltzel with a certificate of appreciation for his long and L
exceptional service.

June 2000 Meeting of the Standing Committee. The Chairman reported that he and the
Reporter had attended the meeting and that the Standing Committee had approved the
amendments proposed by the Committee to Rules 1007, 2002, 3016, 3017, 3020, 9006, 9020,
and 9022, and Official Form 7. The Standing Committee agreed to transmit the proposed L
amendments to the Judicial Conference with a recommendation that they be approved and
forwarded to the Supreme Court for its consideration. The Standing Committee similarly had
approved the electronic service amendments proposed by the Advisory Committee on Civil I
Rules to Rules 5, 6, and 77. The Chairman noted that the Committee's recommendation that
parties be given three additional days to respond when served electronically had prevailed, as
reflected in the proposed amendments to Rule 6. This was one of several aspects? in which the LX
relevant advisory committees had worked together to assure consistency among the federal rules.
All of these proposed amendments were on the consent calendar for the Judicial Conference
session scheduled for September 19. As such, he said, they would have been approved
automatically and would be forwarded to the Supreme Court.

The Standing Committee also approved for publication and comment the preliminary
draft amendments to Rules 1004, 2004, 2014, 2015, 4004, 9014, and 9027, and Official Form 1,
that had been submitted by the Committee. The comment period on the proposed amendments 7
will conclude on February 15,2001.

In addition, he said, the Standing Committee had approved and sent to the Committee on
Court Administration and Case Management a recommendation supported by the Committee that
individual courts post their local rules on a court website. The recommendation included support
for creating a link to each court's website from the Internet web page maintained by the L
Administrative Office.
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June 2000 Meeting of the Bankruptcy Administration Committee.

Professor Resnick, who had represented the Committee at the meeting, noted that the
Bankruptcy Administration Committee had discussed at length the issue of individual privacy
and public access to bankruptcy case information and had made some specific recommendations
that would be discussed later in the meeting. He said the Bankruptcy Administration Committee,
at the request of the Committee on Federal-State Relations, also had discussed mass tort cases
and whether the Judicial Conference should endorse the recommendations of the National
Bankruptcy Review Commission for handling mass torts in the bankruptcy courts. A
subcommittee would be studying the matter further, he said. Professor Resnick said he was
surprised to learn, during a discussion of whether the United States Court Design Guide should
require that jury boxes be installed in bankruptcy courtrooms that only 15 jury trials had been
held in the bankruptcy courts in the two-and-a-half years prior to the meeting. A decision was
made not to require jury boxes, he said. Judge Krieger added that the Bankruptcy Administration
Committee also had discussed the continuing need for certain judgeships and would be
recommending that no authorized position be eliminated even though some circuits were not
filling vacancies in districts with low caseloads. With respect to Iowa, which has four judgeships
evenly distributed over two districts, she said, the Bankruptcy Committee had recommended that,
in the event of a vacancy, the remaining three judges all be authorized to handle cases in both
districts.

Action Items

Rule 2016. The Reporter said the proposed new subdivision (c) of the rule arose from a
suggestion that Rule 2016, which prescribes the manner and timing of disclosures by attorneys
for debtors of compensation paid or agreed to be paid to them should apply also to bankruptcy
petition preparers. A member suggested deleting the first sentence of the Reporter's draft as
repetitive of the statute and deleting the phrase "or at another time as the court may direct" on
lines 5 and 6 to conform the draft to § I 10(h)(1) of the Code, which specifies ten days. In
response to questions and conmments from members, the Reporter stated that the rule would
impose on a petition preparer most of the requirements already imposed on attorneys, such as a
duty to supplement a declaration previously filed if further compensation is received or an
agreement is made to pay further compensation. By requiring a petition preparer to provide the
United States trustee's office with a copy of the declaration, the rule would help that office obtain
the information necessary to carry out its statutory duty to seek an injunction against any petition
preparer who violates the provisions of § 110. On the second day of the meeting, the Reporter
presented a redrafted amendment and Committee Note incorporating the comments of the
members.

Professor Wiggins noted that § 1 0(f)(1) states that a petition preparer may not use the
word "legal" to advertise or advertise under any category that includes the word "legal," yet
Official Form 19 requires disclosure only of the name of the individual who worked on the
documents. She suggested that the formc should be amended to include the name under which the

3



petition preparer does business, to assist the United States trustee with enforcement under § X7

1 I0(f)(1).

On the second day of the meeting, the Reporter presented a redraft of the proposed
amendment, with the addition of a re-styling of subdivision (b) to convert its final sentence from
the passive to the active voice. After discussion of the style issues raised by subdivision (b)
generally, a motionto leave subdivision (b) of the rule unchanged was unopposed. After 7
discussion theCommittee approved the re-draft of subdivision (c) with the following
changes: in line 24, insert "of the Code" after '§. 110(h)(1); in line 26, substitute
"immediately; prior to" for the word "of' in the middle' of the line, and, change "case" to
"petition";', remove the bracket&s around the sentence beginning withr the words "The
declaration" on line 27; and add the following new sentence at the end of the subdivision,
"The bankruptcy petitionipreparer shall transmit a copy of the declaration and any
supplemental declaration to the United States trustee not later than the date when it is
filed.". In: the ComniitteeNote6 the Committee approved deleting 'all'but the first sentence
and adding,, at the end of that sentence, the phrase "e,£of the Code."

Rule,8014. The Reporter introduced a draft of an amended rule that would more closely 7
conform to the equivalent appellate rule, Federal Rule of Appellate Procedure 39. The
Committee discussed the terminology used in the draft and several suggested style changes. A
member noted that the draft did not include subdivision (c) of Rule 39, which directs each court
of appeals to adopt local rules governing the maximum that could be imposed as costs for copies
and suggested adding similar language to the draft, 'for example, "the rate applicable in the circuit
under Rule 39(c) unless the districtcourt or bankruptcy appellate panel has adopted a separate
rule," On the question of whetherito use the'term bankruptcy "f~court" as the place where certain
costs are taxed, a usage derived from the Rule 39 rierence to the district court, the Committee
discussed whether the words "judge" or "clerk' id be used instead. As it' is the clerk who
taxes costs, and the judge intervenes only wh enthere is an objection, designating the judge to tax
costs would not be appropriate. The question thenbrose concerning whether "bankruptcy clerk"
would be proper, as there are consolidated courts where there is no bankruptcy clerk, and some L
bankruptcy cases that are handled by district cout judges. i, A member then questioned the draft
rule's approach of taxing of all costs by the b ptcy court, ven the costs of copies of the
brief, which in Rule 39 is taxed by thy clerk ofth ourt of appeals. Other members questioned
the wisdom ofShaving two clerks tax, differ ent ~osts suggested that the approach taken by the
draft, having loneclerk tax all costs, nighti ber preeble. A motion to table the proposed
amendment carried by a vote of 9 to 4.

Official Form 15. Judge Kressel introduced the proposed amendment, which is intended 7
as a conforming amendment that would implement amendments to Rule 3020 that are due to take L_

effect December 1, 2001. The amendments to Rule 3020 would require the order confirming a
plan that includes an injunction against conduct not otherwise enjoined under the Code to include
language, specifically describing the injunction and -the entities subject to the injunction. He said
the conforming nature of the amendment would'inake it eligible for adoption without publication
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7 for comment and that the amended form could take effect simultaneously with the amended rule.
At Mr. Rosen's suggestion, the draft amendment was changed to read as follows: "[If the plan
provides for an injunction against conduct not otherwise enjoined under the Code, include the
information required by Rule 3020.] " There was no objection to approving the proposed
amendment as modified and sending it forward without publication.

L Official Forms. Mr. Adelman said Form 15 does not serve a debtor who needs to take a
confirmation order to state court. With such a bare bones order, he said, a debtor's attorney has

7 to educate the state court judge on the provisions of the Bankruptcy Code that establish the
requirements for confirming a plan. He said he would prefer a form that incorporated the
provisions of § 1141 of the Code. Judge Kressel said he would view that as a step backward. He
said it is dangerous to add statutory material unless all of it is included. He noted that the trend
of the Committee over the last decade had been to eliminate such text, most recently from
the discharge order. He added that there probably will be a forms review conducted over the next
year or two, and that project would afford an opportunity to reconsider past decisions.' The
review project had been postponed repeatedly, he said, because the Committee was waiting for
congressional action on a bankruptcy reform bill. Ultimately, with respect to the reaffirmation

I agreement, he said, the Committee decided to proceed with a Director's form that could be
omodified quickly if Congress enacted different requirements for those agreements. The
Committee also had received a number of complaints about the Proof of Claim form since it had
last been revised 'in 1994, he said. Judge Duplantier encouraged Mr. Adelman to contact Judge
Small about joining the-'Fonps Subcommittee. Judge Duplantier also noted that, as chairman of
the Subcomnmittee on ,Privacy and Public Access, Mr. Adelman would be working in7 coordination with the Forms Subcommittee on a review of the official forms at the request of the
Bankruptcy Administration Committee. [See below.]

F Subcommittee on Privacy and Public Access. Mr. Adelman described the alternative
approaches ,discussed by the, subcommittee during the summer.- He said the subcommittee's
consensus was to "go slow" and allow the fundamental policy to develop, as rules must follow
policy rather than make it. At least five other Judicial Conference committees also are studying
the issue, but have not concluded their work, he said. The bankruptcy system is limited in the
restraints it can apply, he added, because the Bankruptcy Code itself requires disclosure of aK, debtor's Social Security number on certain1 documents. He noted also that the executive branch
is conducting a study of the financial privacy of individuals in bankruptcy cases, the report ofL which is due at the end of the year.

Mr. Orr stated that the BOUST is one of the three executive branch offices conducting the
study of privacy in bankruptcy cases and added that the deadline for the public to submit
comment had been extended by two weeks to permit more persons to participate. He added that
several dozen bills touching on privacy issues had been introduced in the current Congress,
indicating a high level of public interest in the subject. Judge Duplantier added that the proposed
bankruptcy reform legislation, which contrastingly would require debtors to disclose even more
"private" financial information than in the current forms, shows that the issues are far from
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settled. Mr. McCabe noted that policies may need to be different for different types of court j
records. For example, he said, it may be that criminal case records will not be placed on the
Internet. He also pointed out that the policy that documents filed with the court are public
trumps other policies more protective of privacy, so that information that is confidential while in H
the custody of the executive branch, particularly the medical records in Social Security disability
cases, could be placed on the Internet if the case is appealed to the courts. He: said legislation,
perhaps authorizing the Judicial, Conference to establish policies, may be needed to resolve the
problem.,

Judge Walker urged the Committee to consider all alternatives. Re-examining the official
forms with the intent of eliminating requests for information that is not needed may not prove
fruitfulhe' said. The trustee and other parties in the case need the information. The Bankruptcy
Code, however, provides that any document filed with the clerk is, a public record, and from that LI
statutory policy follows the widely accepted idea that anything filed ought to be available on the
Internet. An alternative, he said, might be to revamp the process of who gets what information in
a bankruptcy case., A list of creditors and a reduced amount of other information might -be filed
with the clerk and the debtor's duty to supply the rest be modeled after civil discovery. Although
the disclosures would occur away from the court, he said, there would need to be rules governing
the process. The idea might not be a good one, ultimately, but it should 'be examined, he said. L

The chairman asked whether the Committee supported the idea of reviewing the official
forms from a privacy standpoint. Professor Resnick said the Bankruptcy Administration
Committee had discussed privacy at length at its meeting and made some recommendations,
including requests to the Committee for a review of the official forms. Judge Krieger added that i
the Bankruptcy Administration Committee members had expressed concern not only for the
privacy of debtors but also for the privacy of third parties, such as patients in a medical facility,
whose names may appear in the information submitted by a debtor. Professor Resnick noted
that the Committee had taken the lead in proposing amendments to facilitate electronic filing and LI
is uniquely situated again to lead the search for solutions to the -problems created in part by
electronic filing. He noted that the Bankruptcy Administration Committee had recommended H
specifically that the Committee consider altering the forms to require disclosure of the only the
final four digits of a debtor's Social Security number. He suggested moving without further
consideration toward publishing for comment revised official' forms that would require disclosure
only of the final four digits of a Social Security number, customer number, or account number.
Comments provided by interested parties such as creditors, debtor advocates, and persons
concerned with privacy issues generally would indicate whether the proposal is a useful one, he
said. Other members spoke in support of this proposal.

Judge Walker said he would add that it should be made clear that the full Social Security
number must be disclosed to any party in interest upon request. A motion to 1) publish for
comment proposed amendmnents to the official forms restricting the disclosure of Social K
Security and customer or other account numbers to the last four digits of the numbers, and <--

2) directing the relevant subcommittees to review the official forms generally with a view
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L toward removing information from automatic disclosure with the understanding that it
remains discoverable, passed without opposition. Judge Krieger asked the subcommittees to

.1 rkeep in mind the privacy interests not only of debtors but also of third parties, and a member
L requested the privacy subcommittee to consider recommending that the Committee officially

support the Bankruptcy Administration Committee's proposal to request an amendment to
§ 107(b) of the Bankruptcy Code to permit a bankruptcy judge to provide protection from
disclosure based on privacy concerns.

Proposed Rule 7007.1. The Reporter introduced the proposed amendment and presented
Lo the background for it, a request from the Standing Committee and the Committee on Codes of

Conduct. The proposed amendment would require any nongovernmental corporate party in an
adversary proceeding to file with the party's first pleading a statement disclosing the party's

L corporate parents and the identity of any publicly held company that owns ten percent or more of
the party's stock. A companion amendment to Rule 9014 would extend the 'disclosure obligation
to parties in contested matters. The appellate, civil, and criminal advisory committees already

Lo ' have proposed similar amendmn~nts, and the Reporter pointed out the differences between the
draft before the Committee, which was offered on behalf of the Subcommittee on Attorney
Conduct, including Rule 20'14 Dis'closure Requirements, and the proposals of the other advisory

L committees.

Professor Morris noted that the draft does not require- the debtor to'file with the petition a
statement containing disclosures required of other parties. The subcommittee's rationale, he
said, was that the judge does not have to act in a bankruptcy case until some matter actually
comes before the judge in the form of a motion or adversary proceeding. The Chairman said he
believes the judge should have the information about a debtor's corporate parents and ownership
by other publicly held companies at the inception of the case. A member said it also would be
more efficient for the debtor to file the disclosure with the petition, as doing so would save
having to repeat the procedure each time- the debtor is involved in an adversary proceeding or
contested matter during the case. There was a consensus, that disclosure by the debtor should
be required at the inception of the case. The Chairman said the Committee should use its best
judgment about whether to require more disclosure than recommended bYthe Committee on
Codes of Conduct, so long as there is a good bankruptcy reason for doing so. Mr. McCabe and
LMr. Rabiej both observd that, while the Standing Committee seemed to support the idea of
permitting courts to expand the' scope of required disclosure through local rules, the Committee
on Codes of Conduct does not.

Professor Resnick suggested putting any new rule in Part IX of the rules, so that it would
apply to all proceedings, and others suggested that the requirement to file the statement with the
petition be added to Rule 1007, with the information reported on Exhibit "A" to the petition.
Professor Klee asked for the Committee's views on whether the disclosure of holdings should be
of all types of stock or only'of common. In his opinion, preferred stock is more like debt, he
said, and might not need to be disclosed. Judge Duplantier said the value of preferred stock
could be affected-by rulings in the case, and Mr. Rosen pointed out that preferred stock also can
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La

be converted to common. The purpose of the rule is to disclose whether another company owns
part of the debtor. Mr. Rosen said the principle is the same, regardless of the type of stock, and
the rule should require disclosure of stock of any class. After furtherdiscussion,, the consensus
was that the ten percent should apply either to any class or to the aggregate,, in order to
ensure that, for example, a debtor or other party would have to disclosethe identity of any E
company that holds five percent of the debtor's or other party's common stock andfive percent
of the debtor's-or other party's preferred stock. It also was the consensus that disclosure
should be required of any company that "directly or indirectly owns" thethreshold
percentage of stock.

The draft rule restricts disclosure to ownership interests of "publicly held" companies.
Mr. Adelman, however, said that many companies that are not publicly traded but have more
than 500 sh areholders and must report to the Securities and Exchange Commission as if they
were publicly traded. He suggested the disclosurerequirements should apply to them. The
Committee alsodiscussed whether the debtor or other party also should disclose its ownership
interests ing subsidiaries. The draf rules being proposed by the other advisory committees require
disclosure onlyo parents. Mr. Rabiej said the reason stated for this ~narrowing of the scope of
disclosure was that, most, of the problems that have arisen came about because the judge did not
have access to the relevant information. Information about corporate parents, he said, does not
appear to be readily available, although information about subsidiaries, apparently, is available.
The Chairman suggestedthat the matter of subsidiaries be researched empirically and discussed
with the other advisory committees.

Mr. Rabiej said he would send to the Committee members copies of the comments the
other advisory committees receive in response-to their published-drafts. Many members
supported the idea of going beyond the scope of the proposals made by the other advisory
committees, but the Chairman cautioned that the Committee should not extend the rule without a
good reason.

Judge Walker raised the problem of compliance that a small town collection lawyer for a
large national bank might face under the draft rule. The local lawyer would not have the,
information that needed to be disclosed, and, even when the information were available, it would
not be economical or efficient to require the same document to be filed in the many tens of
motions for relief from stay filed on behalf of a large national creditor by its local counsel. He
suggested that the Committee provide for some alternate method of compliance to cover the
small town/big bank situation. L

The Committee recommitted the matter to the subcommittee with instructions to
present a new draft reflecting the above discussion at the March 2001 meeting. L

Rule 3015. The Reporter introduced the proposed amendment. The intent of the
proposal was to relieve the clerk of the expense of mailing each chapter 13 debtor's plan to
creditors or, if the plan is not filed with the petition, of mailing two notices, as well as the plan.
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7 A second rationale was to afford creditors the benefit of the full plan in those jurisdictions that
substitute a summary of the plan in the notice of the confirmation hearing, all as part of the initial
notice of the filing of the case and meeting of creditors. The summary must be very brief to fit

L on the notice and rarely provides meaningful information about the terms of the plan. A member
commented that the complete plan would be available on the Internet in a court that either
accepted filings electronically or scanned all paper documents. Another said there did not appearK to be any reason to impose the additional cost of mailing the plan on the debtor. The Reporter
indicated that there did not appear to be any demand for the amendment beyond the clerk who
had requested it. A motion to take no action was unopposed.

Rule 2002(h). The Reporter introduced the proposal, which would permit a court in a
chapter 12 or chapter 13 case to cut off notices to any creditor who had not filed a timely proof of

L claim. Rule 2002(h) already permits the cessation of notice in a chapter 7 case to any creditor
who has not filed a timely proof of claim. The proponent of the suggested amendment had noted
that the Bankruptcy Code had been amended to add late filing as a ground for disallowance of a

A, claim in a chapter 13 case and advocated an extension of the chapter 7 rule on that basis. The
Reporter said the statutory change only made a late-filed claim subject to objection, not

7 - disallowed automatically. He said there may be further reasons not to amend the rule, most
A_ importantly the likelihood that an event affecting the creditor may occur late in the case, such as

conversion to chapter 7. A motion to leave the rule unchanged was unopposed.

Fraudulent Service of Pleadings/Altered Bar Coding of Zip Codes. After discussion, the
consensus was that the problem described could not be solved by rule, and the Committee
would take no action.

Information Items

Technology Subcommittee. Judge Cristol reported that he and Judge Donald had
conferred by telephone and had concluded that the most important technological issue is the one
: already discussed by the Committee in another context -- that of individual privacy in the context
of bankruptcy case files being available on the Internet. He said the subcommittee members had
many questions but no answers on this issue. He added that Judge Donald's law clerk is one of

L the authors of an article titled "Privacy in the Federal Bankruptcy Courts" published in the
current issue of the Notre Dame Journal of Law, Ethics & Public Policy, copies of which he had
distributed at the meeting. In addition, he said, the spread to all the courts of the judiciary's newKJ Case Management/Electronic Case Files project would raise for the Committee's consideration
many provisions in the rules that might either be amended or reinterpreted in an electronic

r- environment. Judicial Conference approval of a policy, supported by the Committee, to
L encourage each court to publish its local rules on a website, is a very positive step, he said.

Federal Judicial Center Activities. Mr. Niemic referred the Committee to the update inKs the agenda book on the FJC's project to collect information about various forms of electronic and
digital evidence to assist judges in assessing their admissibility and to evaluate the need for rules
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changes to accommodate these new forms of evidence. He noted that, although the project
encompasses all federal trial courts, it is being directed by Beth Wiggins, who formerly worked L
with the Committee, and that a bankruptcy judge is ,a member of the advisory committee for the
project.

In addition, he said, Ms. Wiggins is in the process of updatinga table originally
developed in 1-995 showing how baikruptcy, courts had reacted to the 1993 amendments to Rule
26 of the Federal Rules of Civji Procedure, in parttcular ,those courts which had opted outof the
mandatory disclosure and pre-hearing ,meeting ,re,,quirements. On December 1, 2000, he noted,
the 1993 authorization for opting out will be withdrawn as new amendments take effect. The l I

updated Stable was not yet complete, he said, but Ms, Wiggins had provided copies showing as
much current information as she had available fr te meeting. Copies of the completed table

w~ould be mailed to it~he C~fomitteeiaboutione nioeth followin te; ieeting, he said.

A member asked howithe -amendments to Rule 26 would affect bankruptcy proceedings.
Professor Resnick responded that te amendedrlewould be incoporated by reference as Rule H
7026 and would apply in adversary proceeing W res, coted matters, he said, Rule
9014 states that Rule 7026 applies intcese s,,ness the court orders otherwise." It is
an open question, he said, whetiher,,thephse 'lunless te court orderjsotherwise" authorizes a
court to adopt a local rule opting out otf lule 706in contested attrs. The Chairman said those
contested matters that resemble civil 1itiaton shud be gove ned by the amended Rule 26,
which will bring significant changes also te my distictcourls tat opted out under the
1993 amendments. r c thu.t opted ,ut une th

Administrative Matters LJ

Judge Small greeted the Committee by telephone during the September 22 session and i7
said he looked forward to working with the members over the next three years. He expressed L
regret that he was unable to attend the meeting in person.

P7
Judge Duplantier referred the Comrnmittee to the list of subcommittees and their members

in the meeting agenda book and noted that many vacancies will occur due to expiring terms. He
suggested that members discuss their subcommittee preferences with Judge Small, who, would be 7
making the needed appointments.

Judge Duplantier closed the meeting by thanking the Committee members and staff for 7
both their work and their friendship over the years., He said his experiences with the Committee
had been among the most pleasurable of his career.

H
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The Committee selected September 13 - 14, 2001, as the dates for its next fall meeting
and discussed several West Coast locations as possible meeting sites.

Respectfully submitted,

Patricia S. Ketchum
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Re: Report of the Civil Rules Advisory Committee

Introduction

The Civil Rules Advisory Committee met on October 16 and 17, 2000, in Tucson, Arizona.
It voted to recommend approval of one change in the Supplemental Admiralty Rules for adoptionK as a technical amendment without publication, and to recommend approval for publication in
August, 2001, of closely related technical changes in other Admiralty Rules provisions. These are
the sole action items recommended for consideration at the January 2001 meeting of the Standing
Committee. Part I of this report explains the recommendations.

7 Part II summarizes ongoing Advisory Committee work in three areas. The Advisory
Committee hopes to present recommendations to the Standing Committee in June as to at least some
- and perhaps all - of these areas. They are summarized now in the beliefthat the June discussion

7 will be advanced if time permits initial discussion for familiarization with these topics in January.

I. Action Items: Technical Amendments - Admiralty Rules

L Four technical changes are recommended to adapt the Admiralty Rules to provisions of the
Civil Asset Forfeiture Reform Act of 2000, 114 Stat. 202 ff. One change is so narrowly technical
that it is recommended for adoption without publication. Although the other three proposed
amendments also are recommended with a similar technical and conforming purpose, the changesK_ may not be as narrow as intended; publication is recommended as to them.

The provisions of the Admiralty Rules to be amended are themselves new. The Supreme
Court transmitted them to Congress on April 17, 2000, to take effect on December 1. These rules
grew out of a years-long project that stemmed from joint study by the Department of Justice and the
Maritime Law Association. The purpose of the changes was to separate some procedural aspects ofK civil forfeiture proceedings from the procedures long used for true in rem admiralty proceedings.
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Report of the Civil Rules Advisory Committee F
Attention was paid to forfeiture reform bills pending in Congress during the drafting stages, but it
was not possible to anticipate the precise form of the law that came to be enacted, also in April 2000.

Because the new Admiralty Rules took effect on December 1, it would be possible to resolve
inconsistencies with the new statute by invoking the supersession provision of the Rules Enabling
Act, 28 U.S.C. § 2072(b). d There was no purpose to supersede yet-to-be-enacted legislation,
however, and no reason has appeared to resist the specific provisionsof the new, statute. The
iegilation is more recently drafted, even if earlier effective, and the nature of the specific
inconsistencies will demonstrate the reasons for choosing to conform the Rules to the statute.

The proposed changes were worked out in close consultation with representatives of the
Department of Justice. The details are intricate, and may seem obscure to those who are not versed
in admiralty or forfeiture practice. The full memorandum presenting the proposals to the Advisory
Committee is set out in an appendix as a more extensive discussion of the details than seems E

necessary to present the four proposals recommended by the Advisory Committee. L

(1) Time To Claim.' Amended Admiralty Rule C(6)(a)(i)(A) provides that a statement of
interest in an in rem civil forfeiture action must be filed "within 20 days" after specified events. New L

18 U.S.C. § 983(a)(4)(A) provides that a person claiming an interest in property seized for forfeiture
must file a claim "not later than 30 days" after somewhat differently specified events (see Item (2) X

below). The 20-day period in the new Rule was chosen under the impression that a 20-day period
was specified in some ,versions of the long-pending forfeiture reform legislation. If it had been
known that Congress favored a 30-day period, as adopted in the new statute, a 30-day period would L
have been provided in Rule C(6). It is recommended that the 20-day period in Rule C(6) be changed
to a 30-day period. This change will avoid an inadvertent supersession of the statute. The change
is so narrowly technical that it is recommended for adoption as a technical conforming change,
without publication for comment.

Because Rule C(6)(a)(i)(A) also would be amended under the proposal described as Item (2), L I
but only after publication, the present change should be set out separately:

(a) Civil Forfeiture. In an in rem forfeiture action for violation of a federal statute:
(i) a person who asserts an interest in or right against the property that is the subject

of the action must file a verified statement identifying the interest or right:
(A) within 20 30 days after the earlier of (1) receiving actual notice of L

execution of process, or (2) completed publication of notice under
Rule C(4), or L

(B) within the time that the court allows***

2
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Report of the Civil Rules Advisory Committee

Committee Note

Rule C(6)(a)(i)(A) is amended to adopt the 30-day period for filing a claim provided by 18
U.S.C. § 983(a)(4)(A), which was enacted shortly before Rule C(6)(a)(i)(A) took effect.

(2) "[Slervice of Government's Complaint". The 30-day period that new § 983(a)(4)(A) sets
for filing a claim runs "after the date of service of the Government's complaint, or, as applicable, not
later than 30 days after the date of final publication of notice of the filing of the complaint." New
Rule C(6)(a)(i)(A) sets the period to run "after the earlier of (1) receiving actual notice of execution
of process, or (2) completed publication of notice under Rule C(4)." The provisions that relate to
publication of notice seem consistent, and no change is recommended in Rule C(6) on this account.
It seems likely that the publication-of-notice provision will control the claim time in many
proceedings. But there is a difference between the "date of service of the Government' s complaint"
and "actual notice of execution of process.", The most likely difference in practice will occur when
the claim is filed by a person who was not served but who claims an interest in the forfeiture
property. An actual notice requirement offers greater protection, although the protection will be cut
off 30 days after completed publication of notice. It might be urged that the government should be
content to rely on the 30-day period that runs from completed publication, invoking a shorter period
only as to a~claimant who had actual notice. But that is not the choice made in the statute, and on
balance it has seemed better to conform the Rule to the statute. This recommendation seems
sufficiently important to require publication for comment. To avoid confusion, the text published
for comment should incorporate the 30-day period recommended as Item (1), perhaps with a footnote
to indicate that the 30-day change is impending on a faster track:

(a) Civil Forfeiture. In an in rem forfeiture action for violation of a federal statute:
(i) a person who asserts an interest in or right against the property that is the subject

of the action must file a verified statement identifying the interest or right:
(A) within 301 days after the earlier of (1) Etiviig acual lnotiee of

execution of process the date of service of the Government's
complaint or (2) completed publication of notice under Rule C(4), or

(B) within the time that the court allows * * *

Committee Note

Rule C(6)(a)(i)(A) is amended to adopt the provision enacted by 1-8 U.S.C. § 983(a)(4)(A),
shortly before Rule C(6)(a)(i)(A) took effect, that sets the first alternative time for filing a verified
statement as 30 days after the date of service of the Government's complaint.

1 The change from the 20-day period provided in present Rule C(6)(a)(i)(A) to a 30-day
period-is pending, but is expected to take effect before the present proposal can take effect.
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Report of the Civil Rules Advisory Committee

(3) "Serve" or "File" an Answer. This proposed change not only conforms to the new statute,
but also catches up a drafting oversight in new Rule C(6)(b)(iv). The starting point is new Rule
C(6)(a)(iii), which provides that a party who files a statement of interest in a forfeiture proceedingitmust serve an answer within 20 days after filing the statement." New § 983(a)(4)(B) provides that
the party "shall file an answer to the Government's complaint for forfeiture not later than 20 days
after the dateiof the filing of the claim.", These provisions need not be inconsistent;,both service and
filing Jcan be accomplished within 20 days. The statute does constrairithe operation of Civil Rule
5<(d), which allows Ia reasonable time after service, for filing, but it has not seemed wise to amend
Civil Rule .5(d) to supersede the new statute. Thejrelationship between statute andRule 5(d) may H
create. a trap for the unaryhowever, so it is recommended that Rule C(6)(a)(iii) be amended to
require both service and filing within 20 days. [7

Review of this question showedthat new Rule C(6)(b)(iv), calls for the answer in a true
admiralty proceeding to be 'filed" within 20 days after the statement of interest. That provision was
a drafting oversight; the ordinary requirement is that an answer be seryed~within the time set by rule, L
and it seems wise to conform this practice with the, practice adopted in Rule C(6)(a) as well as other
rules. It is recommended thatithe filing, requirement in Rule C(6)(b)(iv) be changed to a service 7
requirement. L

Both recommendations seem simple enough, but it is recommended that they be published
for comment, in part because of the recommendation that the change in Rule C(6)(a) proposed as
Item. (2) be published:

(6) Responsive Pleading; Interrogatories.

(a) Civil Forfeiture. In an in rem forfeiture action for violation of a federal statute: *** *

(iii) a person who files a statement of interest in or right against the property must
serve and file an answer within 20 days after filing the statement. E

(b) Maritime Arrestsuand Other Proceedings. In an in rem action not governed by Rule
c(6)(a):** *

(iv) a person who asserts a right of possession or any ownership interest must fiHe
serve an answer within 20 days after filing the statement of interest or right.

Committee Note

Rule C(6)(a)(iii) is amended to give notice of the provision enacted by 18 U.S.C. §
983(a)(4)(B) that requires that the answer in a forfeiture proceeding be filed within 20 days. Without [
this notice, unwary litigants might rely on the provision of Rule 5(d) that allows a reasonable time
for filing after service.'
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Report of the Civil Rules Advisory Committee

Rule C(6)(b)(iv) is amended to change the requirement that an answer be filed within 20 days
to a requirement that it be served within 20 days. Service is the ordinary requirement, as in Rule
12(a). Rule 5(d) requires filing within a reasonable time after service.

(4) "Arrest" of Real Property. New Rule C(3)(a)(i), carrying forward the practice established
by former Rule C(3), requires the clerk to issue a summons and warrant for the arrest of forfeiture
property. New 18 U.S.C. § 985 provides that real property that is the subject of a civil forfeiture
action "shall not be seized before entry of an order of forfeiture." In lieu of seizure, the government
initiates an action to forfeit real property by filing a complaint, posting notice on the property, and
serving notice on the property owner along with a copy of the complaint. Provision is made for
arrest in certain circumstances.

The arrest provision in Rule C(3) is too broad. An exception to the warrant requirement is
recommended to reflect the new statute. Although this change is a narrow and conforming one, it
is recommended that it be published for comment, in part because of the recommendation that the
change proposed as Item (2) be published:

(3) Judicial Authorization and Process.

(a) Arrest Warrant.

(i) When the United States files a complaint demanding a forfeiture for violaion of
a federal statute, the clerk must promptly issue a summons and a warrant for
the arrest of the vessel or other property without requiring a certification of
exigent circumstances, but if the property is real property the United States
must proceed under applicable statutory procedures.

Committee Note

Rule C(3) is amended to reflect the provisions of 18 U.S.C. § 985, enacted by the Civil Asset
Forfeiture Reform Act of 2000, 114 Stat. 202,214-215. Section 985 provides, subject toenumerated
exceptions, that real property that is the subject of a civil forfeiture action is not to be seized until
an order of forfeiture is entered. A civil forfeiture action is initiated by filing a complaint, posting
notice, and serving notice on the property owner. The summons and arrest procedure is no longer
appropriate.
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II. Pending Projects

The Advisory Committee is considering three topics that may come to this Committee with
recommendations for action at the June 2001 meeting. They are described below in the expectation
that June deliberations will be advanced by any opportunity that can be made for advance
familiarization.

In addition to these three topics, the Discovery Subcommittee is pursuing a long-range study
of the ever-changing issues that are gradually growing up around discovery of computer-based
information. The most easily understood reason for caution is that technology continues to evolve
at a dizzying pace; two meetings held seven months apart, in March and October, provided graphic
demonstrations of the changes that can outstrip any possible speed of the ruiemaking process. It is
difficult to predict when - or even whether - there may be reasons to recommend rules changes
so compelling as to overcome the risks of limited present information and immediate obsolescence. X

Another long-range project is considering the question whether it is possible to develop
simplified rules that will provide better justice in some forms of actions. The concernis that the full
sweep of the present Civil Rules may be more elaborate than some cases can bear. A draft set of
simplified rules has been prepared to illustrate some of the approaches that might be taken to provide
speedier and lower-cost procedures. At the same time, it is recognized that the present rules offer
many flexible opportunities to expedite procedure in cases that would benefit from expedition. A
panel of judges addressed the October meeting on such topics as a voluntary "small claims"
procedure, differentiated case management programs that assign some cases to tracks that provide L
reduced discovery over shortened periods and speedy trials, and the "Rocket Docket" practices in
the Eastern District of Virginia. No determinate direction has yet been set for this project, which has
been confided to a subcommittee for further consideration.

CLASS ACTIONS

Beginning in 1991, the Advisory Committee has devoted unremitting attention to
professional and popular laments that class-action practice should be improved. Many observers
believe that the 1966 Rule 23 amendments transformed and eventually entrenched this area of
procedure, and many believe that the procedure has had profound substantive consequences in many
areas of the law. A decade of struggle with these observations has confirmed a conclusion that was 7
anticipated on all sides - "improvement" means vastly different things to different proponents of
change.

Earlier Rule 23 studies aimed at the substantive criteria for class certification and, in
conjunction with the Ad Hoc Working Group on Mass Torts, at the possible adaptation of Rule 23
for mass-tort litigation. The work was carried on with the aid of empirical studies by the Federal K
Judicial Center and, more recently, the RAND Institute for Civil Justice. Many conferences were
held, and hundreds of witnesses and comments greeted proposals that were published in 1996. 7

6
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Several topics considered during this process remain open for further study, but new Rule 23(f) is
the only amendment adopted so far. Several circuits already have elaborated the standards that will
guide decisions whether to permit interlocutory appeals under Rule 23(f) from class certification
decisions. Rule 23(f) seems well on the way toward accomplishing its twin goals: establishing
appellate control of occasional ill-advised decisions to grant or deny certification, and generating a
body of appellate law to guide future certification decisions.

The Rule 23 Subcommittee is now turning its attention away from the criteria for certification
and toward the processes of class actions. The final scope of its agenda has not been set, but a
number of topics are being developed into working drafts. None of these drafts had evolved to a
point that would support detailed review and recomniendation for publication at the October
meeting. It is not clear whether all can reach that point by the time of the April 2001 Advisory
Committee meeting, nor whether it would be wise to publish some Rule 23 revisions for comment
before a complete package has been made ready. For the moment, what can be offered is a review
of the major areas of inquiry.

It must be emphasized that this review is only a picture of deliberations up to the time of the
December Subcommittee meeting. New problems will have emerged, and old ones will have come
to be seen in different perspectives. The references to draft rules describe only Reporters' drafts, not
any text approved - or in many~ cases even reviewed - by the Subcommittee.

Settlement Review. One prominent settlement issue - certification of settlement-only
classes - has been set aside. The Supreme Court has recently addressed this issue, lower courts are
responding, and it has seemed wise to defer any consideration of possible rule amendments as this
developing process matures.

Many participants in the continuing Rule 23 study process have expressed concern that
judicial review of proposed class action settlements under Rule 23(e) is limited by the lack of
effective adversary challenge. Courts are accustomed to being informed by parties who vigorously
contest with each other. Once class representatives and class adversaries have agreed on a
settlement, however, all present the court with a common front. The settlement is presented as a
matter of great advantage to the class, providing assured and immediate relief in place of a long and
costly struggle with an uncertain outcome. Various revised and much lengthened versions of Rule
23(e) have been studied. Some of the changes are relatively simple, such as one that would explicitly
require the common practice of providing a hearing. Others are more complex and continue to shift.

The standard for approving a settlement is commonly described by demanding that the
settlement be "fair, reasonable, and adequate." That standard can be stated in the rule, leaving the
review process as open-ended as it is now. No suggestion has yet been made that the process should
not remain open-ended - it has been accepted that the factors that affect the fairness,
reasonableness, and adequacy of a settlement cannot be captured in a closed list. But there is great
uncertainty whether it would provide helpful guidance to district courts to provide in Rule 23(e) a

7
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list of factors that often have been considered. The evident advantages of such a list maybe offset
by the risks that any list: will encourage many courts to exclude consideration of factors not on the
list, land that the review process may become a check-list that simply moves through factors that are
manifestly not relevant to a particular settlement at the expense of focusing on the factors that are
relevant There also is a nearly aesthetic objection that it ill becomes the Federal Rules to include
a "laundry list." A further concern isthat a list might be used to encouragelconsideration of factors
that have not yet come to prominence in the case law. An obvious compromise is to state a general
standard inn the rule, leaving helpful suggestions either to Committee Note or, to the Manual for
Complex Litigationl A recent draft Rule listing 14 factors has been followed by another draft that
relegates all 14 to (rather derisedi)discussion in adraft Note.

The'process ofsettlement review has presented a number of problems more difficult thanthe
criteria for approval Perhaps the-most significant issue is whether class members should be afforded
an opportunity to request exclusion from the class after settlement terms are made known. An
opportunity to request exclusion provides a strong measure of adequacy, but also may make it more
difficult to hold together a truly desirable settlement. Early drafts presented the issue in expansive
form, providing an opportunity to opt out of the settlement even in a "mandatory" (b)(1) or (b)(2) -]

class action. An alternative draft scales back to an opportunity to opt out of a (b)(3) class settlement
that ripens into exclusion from the class if the settlement is approved. A further reduction has been
considered, simply advising -either in a rule list of approval factors or in the Note - that an
opportunity to request exclusion is one factor that bears on approval.

The role of objectors in the settlement process has generated a clear set of problems with no L
ready solutions. The perception that class representatives and class adversaries may join forces in
a way that deprives the court of adequate information to review a proposed settlement suggests that 7
objectors can add a highly desirable element of adversariness to the review. Much experience
supports this conclusion. At the same time, experienced practitioners support the view that objectors
often appear for self-serving reasons, seeking to benefit themselves (often by claiming attorney fees)
rather than to benefit the class. "Professional objectors" are said to trade on the opportunity to L
augment delay, confusion, and expense, provoking separate settlements or cosmetic changes in the
class settlement in return for abandoning the objections. The challenge is to find rule provisions that
will encourage and support "good" objectors while deterring 'bad" objectors.

The successive draft provisions that would support objectors have progressed from strong 7
support to considerably reduced support in at least two dimensions. One dimension involves L
compensation for the costs of objecting. An early draft would have required compensation 7
including attorney fees - for making successful objections, and would have allowed compensation L
for making objections that, although unsuccessful, enhanced the review process. This provision has
been reduced to one that allows compensation, in the court's discretion, only for successful
objections. The changes were due in part to concern about encouraging the activities of objectors
who are motivated by wrong purposes or who are simply ill-informed. But there also was concern
about designating a source of payment: who, among the class, class representatives, or class [

8
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adversary should be forced to pay for unsuccessful objections? And who should be forced to pay
fora "successful" objection that, by defeating the settlement, may lead to expensive and unsuccessful
further litigation or even to abandonment of the class action without resolution?

Another form of support for objectors is provided in the form of discovery to support well-
informed objections. An early draft required that an objector be afforded discovery "reasonably
calculated to aid the court in appraising the merits of the class claims, issues, or defenses." This
provision met the objection that the very purpose of settlement may be to avoid the costs of extensive
discovery on the merits. A somewhat different objection was that if settlement is reached after
extensive discovery, an objector's discovery may involve expensive review of the completed
discovery and invasive inquiry into the work-product decisions that shaped the discovery program.
More generally, it was again urged that allowing a right of discovery would unduly encourage bad-
faith objectors. This discovery provision has been reduced, for the moment at least, to a provision
that requires an objector to show reason to doubt the reasonableness, fairness, or adequacy of the
settlement before having access to discovery on the merits of the class claims.

Yet another discovery question involves an objector's desire to learn about any "side
agreements" or the course of settlement negotiations. No explicit provision is made for discovery
of the negotiation process itself. Alternative provisions have been suggested 'for discovery of side
agreements: one would require that "all agreements or understandings made in connection with the
proposed settlement" be disclosed and summarized in the notice of proposed settlement. The other
would permit discovery of such agreements. It has proved difficult to define in rule language the
kinds of side agreements that may be subject to inquiry.

A different problem posed by objectors arises when an objector seeks to settle the objection.
There is a fear that the great power arising from the delay and cost of litigating objections may be
wielded to extract settlement terms that unjustifiably favor the objector. A draft provision would
require court approval of an agreement settling objections, based on the view that an objector who
takes on the role of objecting on behalf of a class assumes duties to the class similar to the duties
assumed by a class representative. A settlement affording the objector termns more favorable than
the objector would win under the proposed settlement would be proper under the draft -only if the
terms "are reasonably proportioned to facts or law that distinguish the objector's position from the
position of other class members." It will prove difficult to draft language that gives much more
guidance than this. And there are doubts about asking the trial court to deal with objections after an
appeal is taken, but offsetting doubts about asking an appellate court to review a proposed
settlement.

Otherquestions have been raised about objectors. The most fundamental question is whether
it is useful and possible to draft provisions specifically framed to deter bad-faith objections. It is
possible to make a cross-reference to Rule 11, a redundant tack that has been taken in some other
rules provisions. Anything more effective is likely to prove difficult. The particular suggestion that
an unsuccessful objector should be made to pay the costs incurred to respond to the objections would
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entail a great risk of deterring good-faith objectors, and has not yet been reduced to even tentative
draft form.

Beyond supporting objectors, another method to overcome the possible lack of adversary
testing of a proposed settlement has been proposed. This approach would'authorize the court to
appoint a magistrate judge or another person to undertake an independent investigation'of the LJ
propose. d settlement; in effect, the court's agent would operate in the ways that would be followed
by a we8li-siUpported and well-intioned objector. There are obvious concerns about injecting'the 7
court into the roles us'ally undertaken biy dversiies, even through an agent, but this provision has
found substantial sup ort.'

''Attornev Appointment and Fees. Much popular, and some professional, dissatisfaction with
class-' action pra'ctilc ahises frXri the perception that courts frequently'award excessive attorney fees.
There is' a Well-dvelo'peid body of case law'dealing withffee awards, both' under fee-shifting statutes
and under commo-iind theores, but it, may be useful to draft a rule that captures this law in a way
that guides and eases the court's task. There also may be room to suggest consideration of factors
not now'frequently mentliond in the casesi¢l'One exl'amrple, urged by the RAND study and reflected
in many pending billsido regulate class-action practice, is the suggestion! that fee awards should be
based notonr the thObe~rii'c~l''a'l ~makium amount that mi ght be distributed to class members but should
be based insead on o tuyclaimed or distributed.

The Subcommittee has not yet discussed any detailed fee draft. At least in'the beginning, the
Subcommittee has put aside the question whetherlto adopt aL choice between the "lodestar" and
"percentage-of-recovery" approaches to calculating fees. There is a difficult question whether any
attempt should be made,' within Enabling'Ac constrainis, to affect'the underlying grounds for
imposing liability for fees + for examp e, could members of 'a defendant class be made liable to
share the'responsibility for the class a4ttorney's fees? There is a question whether it is wise to
enumerate L list'of factors'to be considered in determining the amount of an award, just'as there has
been a question whether a settlement-review rule should'contain a list of review factors. Questions L
arise as to hearings, te need forfindings, the role of objectors, and the like. These and other issues
remain 'to be worked through. 7 - ' L

The Subcommittee also has yet to discuss a detailed draft rule on appointing counsel for a
class. The basic question is whether the rules should emphasize the responsibility of the court to L
ensure that the class has the best available counsel, moving beyond the'common threshold of
considering the competence of counsel as part of the determination whether class representatives will
adequately represent the class. A related question is whether the rules should explicitly state - in '

keeping with drafts that have been before the Advisory Committee since 1991 -that class counsel
'is a fiduciary responsible to represent the best interests of the'class. Although this statement might
seem! to trench on stat regulation of professional responsibility, it would be an integral element in
defining the nature of a federal class action'. The class, in' this view, would be the primary client,
speaking primarily'throfghlthe named class representatives butcommanding the central professional
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obligations of class counsel.

Many subsidiary questions surround consideration of a rule on appointing class counsel. One
difficulty arises from appointing counsel for a defendant class; the problems may be quite different
from those that attend appointment of counsel for a plaintiff class, and may arise so infrequently that
the rule should be confined to plaintiff class counsel. Another difficulty is presented by the question
whether an attempt should be made to restrict activities by would-be counsel before appointment to
represent the class. Some pre-appointment activities are inevitable - seeking class certification,
conducting discovery on class certification issues, resisting pre-certification dispositive motions, and
the like. Other pre-appointment activities may be desirable at times, even if fraught with risk;
preliminary or even final settlement negotiations are an example.

More detailed issues also arise. A rule on appointing class counsel can specify a list of
factors to consider in selecting between competing! applicants when competing applicants appear.
The rule could encourage, or discourage, competitions with respect to fees and related arrangements.
It may be desirable to attempt to reduce or eliminate any reward for the simple act of filing the first
class action. Still other issues will emerge.

A final issue cuts across at least the fee and settlement issues, and might relate in some ways
to appointment of class counsel. The Third Circuit established a rule that prohibited simultaneous
negotiations on the merits of class relief and on the amount of a, fee award for class counsel.
Simultaneous negotiations were seen to create unacceptable conflicts of interest. More recently,
however, in Evans v. Jeff D., 475 U.S. 717 (1986), the Supreme Court seemed to bless simultaneous
negotiations. During the course of earlier Rule 23 hearings, several witnesses lamented that the
Third Circuit rule had been a good one and urged that it be restored. The underlying issues are
complex, and may be affected by the distinction between fee awards based on statute and fee awards
based on common-fund analysis. The Subcommittee may conclude that the issues are too complex
to yield to present rulemaking proposals.

Appeal Standing. Some participants in earlier Rule 23 hearings urged reconsideration of the
rule, common in many circuits, that an objector can appeal a class-action judgment only by winning
intervention in the trial court. The rule has been supported by the need to maintain control of the
action in class representatives, class counsel, and the trial court. These expressions may be polite
ways of noting concern that a more open opportunity to appeal would cause lengthy disruptions of
the proceedings, with concomitant delays in distributing class relief, at the behest of wishful, ill-
informed, or selfishly motivated objectors. On the other hand, the class judgment binds all classKmembers. Our system of constituting trial courts, establishing procedural rules, and constituting
appellate courts, makes appellate review an integral part of the process. Class representatives-may
litigate ineptly despite the court's responsibility to ensure adequate representation, or may accept ill-
considered settlements in circumstances beyond the reach of effective review. So long as an issue
tendered for appeal has been properly presented in the trial court,,there is an argument that a power
to defeat any appeal cannot be entrusted to class Iepresentatives, class counsel, or even the trial court.

11
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This question remains under study.

Notice. The difficulty of framing adequate class-action notices is notorious. Many of the
class-action bills that have been introduced in Congress include "plain English" notice requirements.
At the request of the Advisory Committee, the Federal Judicial Center has undertaken to study a
large set of good sample notices and to develop a model set. There may be some value in
emphasizing a "plain English" requirement in the provisions of Rule 23. ! It also may be desirable to
make explicit a requirement that some notice be provided to class members in "mandatory" class
actions certified under Rule 23(b)(1) or (b)(2). Actions on behalf of mammoth classes whose
members have claims only for small amounts of money may deserve something less-than individual
notice to each' class member that can be identified. And the benefits that defendants realize from
final disposition by class judgment may support reconsideration of the rule that representatives of
a plaintiff 'lass pay the full costs of effecting notice. These questions have been discussed
intermittently over the years, and remain onthe agenda for further consideration.

Overlaoping Classes. One source of class-action problems has arisen when claims on behalf
of similar or overlapping classes are filed in differentvcourts. The problems commonly include
competing, conflicting, and overlapping actions in both state and federal courts. Legislative
solutions can draw from a full array of jurisdictional opportunities, and may achieve a delicate
balance of state and federal interests. A variety of approaches have been sketched by bills in,
Congress, and legislative action may yet occur. It'may be possible, however, to achieve some partial
solutions in the rulemaking process. This topic remains open to further consideration.

1 L
SPECIAL MASTERS: RuLE 53

The'Rule 53 project has been deferred for several years because it will require substantial
effort that could not be mustered in competition with the needs of the discovery and class-action
projects. As work on the new discovery amendments wound down, room was made on the agenda
to revive this project. A Rule 53 Subcommittee was appointed to develop the initial Rule 53 redraft.
The Federal Judicial Center agreed to undertake empirical research on contemporary uses of special
masters. The final report is published as Willging, Hooper, Leary, Miletich, Reagan, & Shapard,
Special Masters' Incidence and Activity (FJC 2000). Discussion of the Subcommittee's report to
the Advisory Committee has helped set the framework for further work on the draft rule.'

The major reason for considering Rule 53 is that the use of special masters has developed in
directions that simply are not addressed by Rule 53. Rule 53 is framed around the use of trial
masters who hear evidence and report the evidence or make recommended findings of fact, or who
perform accountings. The Supreme Court has sharply curtailed the use of trial masters. See La Buy
v. Howes Leather Co., 352 U.S. 249 (1957); Los Angeles Brush Mfg. Corp. v. James, 272 U.S. 701
(1927). Nonetheless, the FJC study shows that trial masters still are appointed with some frequency.
Rule 53 does not speak in any meaningful way totwo broad categories of special-master practice that
have come to prominence since' 1938. Masters now are frequently used for pretrial purposes;
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discovery masters and settlement masters are perhaps the most common examples. Masters also are
frequently used for post-trial purposes, at times in helping to enforce cormplex decrees and often as
"monitors" to supervise and perhaps investigate compliance with complex decrees. The FJC study
not only documents the frequent use of masters in these roles, but also reports that orders appointing
masters are as likely to cite no authority for the appointment as to cite Rule 53. The failure to reflect
critically or often about the source of authority to appoint a master may be in part due to the frequent
apparent consent of the parties; orders appointing masters were entered without opposition in some
70% of the cases studied. The failure to contest, however, need not reflect enthusiastic consent:
some of the, lawyers interviewed reported that they had not wanted a master, but had refrained from
objecting for fear of offending the judge.

One reform to be accomplished by an amended Rule 53 would be to address directly the
pretrial and post-trial special-master practices that have emerged. As with other rules, it is possible
to draft a rule that sets out detailed lists of duties that can be assigned to pretrial, trial, and post-trial
masters. It may be better to speak in general categories. An alternative approach is to list a number
of possible duties or powers and to direct that an order appointing a master specify the duties and
powers to be assumed by the master. Various approaches can be found within this spectrum and will
be explored.

Consideration of more specific issues has led to some doubts about the use of trial masters
in jury trials. Rule 53(e)(3) now provides that in a jury action the master is not to report the
evidence, but the master's findings "are admissible as evidence of the matters found and may be read
to the jury." Even if the evidence submitted to the master were by some unusual circumstance
indistinguishable from the evidence submitted to the jury, it is difficult to understand how a jury is
supposed to cope with tihe findings as "evidence. " There even is some question whether trial masters
should be available in bench trials, apart from the traditional role in "accountings."

The trial-masterquestions relate to another and perhaps still broader set of questions. Special
master practice grew up long before the institution of magistrate judges. Magistrate judges can and
do perform many of the functions assigned to special masters, and do so without requiring the parties
to pay master fees. The draft rule would provide that absent consent of the parties, a master may be
appointed for purposes other than trial purposes only for duties that "cannot be performed adequately
by an available district judge or magistrate judge of the district." The magistrate-judge statute,
however, provides that ajudge may designate a magistrate judge to serve as a special master-in any
civil case, on consent of the parties, withoutregardtothe "exceptional condition" limit of Civil Rule
53(b). 28 U.S.C. § 636(b)(2). More work needs to be done to consider the relationship between
Rule 53 and magistratejudgeslandparticularlythe possiblejustifications for assigining master duties
to a magistratejudge, whether the duties embrace matters that could not be assigned to the magistrate
judge acting as magistrate judge or embrace matters that could be assigned in the magistrate judge
role.

13
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The FJC, study reported, frequent uncertainties about the propriety of ex parte

communications, at theK level of communications either between parties, and master or between
master and court. The draft proceeds on the premise that ex parte communications may be desirable
or even necessary in some situations; a settlement master, for example, almost invariably must be
able to engage in iex parte communications with the parties. It would provide only, that the order
appointng ,amaster mutspecify the circumstances, if any, inwhich ex parte communications are
authorized.

Of,.course there are many other details that may be addressed. Present Rule 53 is highly
detailed in some directions that may deserve simplification. It may be, open to adding details not
now there - one example is a provision that would speak to conflicts of interest. These questions,
however, generally involve the familiar draftingchoices between detailed direction and more open-
ended authority. Satisfactory resolutions seem within reach.

JURY INSTRUCTIONS: RULE 5,1

Consideration of Rule 51 began with a suggestion from the Ninth Circuit Council that j
something be done to legitimate local district rules that require submission of jury instruction
requests before trial begins. Rule 51 now provides that a party may file requests "[ajt the close of
the evidence or at such earlier time during the trial as the court reasonably directs." The Criminal
Rules Committee has taken the lead in removing this limitation, and similar revision of Rule 51 is
easily accomplished. 7

Revision of Rule 51, however, has raised the question whetherother changes should be made.
The text of Rule 51 does not address the relationship between requests and objections as clearly as 7
might be wished. Rule 51 does not refer at all to the "plain error" doctrine, that has been accepted L.
by most of the courts of appeals, despite the literal rejection of any plain error exception by Rule 51 's
language. All of this case law doctrine can be expressed clearly in Rule 51, and the first discussion
draft sought to do so.

If Rule 51 is to be restated, the occasion might be seized to move, beyond clear expression [
of current Rule 51 doctrine. The revised draft to be considered at the April meeting would require
the court to inform counsel of all proposed instructions, not merely action on instruction requests.
It also would speak to supplemental instructions. Other draft provisions would reflect growing
practices, such as the use of preliminary and interim instructions.

Consideration of Rule 51 is reasonably advanced. The April Advisory Committee meeting 7
may produce a draft that can be recommended for publication.

--C
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APPENDIx: ADMIRALTY RULES MEMORANDUM

NOTE: Civil Asset Forfeiture Reform Act of 2000: Technical Conforming Changes to
Admiralty Rules

Four suggestions have been made to conform the Admiralty Rules to the provisions of the
Civil Asset Forfeiture Reform Act of 2000, 114 Stat. 202 ff.

All of these suggestions share a common twist. The Admiralty Rules involved, C(3) and
C(6), have been amended and will take effect, absent action by Congress, on December 1,2000. The
Civil Asset Forfeiture Reform Act of 2000 was enacted on April 25, 2000. Under the supersession
provision of 28 U.S.C. § 2072(b), the newer Rule C provisions will prevail unless they are amended
to conform to the statute. The first of the changes easily qualifies for adoption, and almost as easily
qualifies for adoption as a technical conforming amendment without publication. It is so simple that
if there is a sense of real urgency, it could be recommended to the January 2001 Standing Committee
meeting for forwarding to the March 2001 Judicial Conference, aiming for adoption by the Supreme
Court and transmission to Congress to take effect on December 1, 2001. A more ordinary pace
would lead to action by the Judicial Conference in September 2001, leading to an effective date of
December 1, 2002. The other changes described as (3) and (4) are not as easy; one or both may
deserve adoption without publication, but fast-track treatment seems doubtful. The final change -
item (2) below presents genuinely difficult problems.

(It) Time To Claim

Rule C(6)(a)(i)(A) provides that a statement of interest in the property involved in an in rem
forfeiture action must be filed "within 20 days after the earlier of (a) receiving actual notice of
execution of process, or (2) completed publication of notice under Rule C(4) * * *." New 18 U.SC.
§ 983(a)(4)(A) provides:

In any case in which the Government files in the appropriate United States district
court a complaint for forfeiture of property, any person claiming an interest in the
seized property may file a claim asserting such person's interest in the manner set
forth in the Supplemental Rules for Certain Admiralty and Maritime Claims, except
that such claim may be filed not later than 30 days after the date of service of the
Government's complaint or, as applicable, not later than 30 days-after the date of
final publication of notice of the filing of the complaint.

Despite the many minor variations between the text of the statute and the text of Rule C(6),
the statutory incorporation of the "manner set forth in" the AdmiraltyRules seems to iron out several
possible problems apart from two that arise from the "except" clause. The first of these two
problems arises from the difference between the 20-day period provided by Rule C(6) and the 30-day
period provided by the statute. The second, discussed separately below, arises from the "date of
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service" provision.

The 20-day period in Rule C(6) was adopted at a time when at least some versions of the 7
legislation that ultimately became § 983 adopted a 20-day period. It was believed that the 10-day
period retained for admiralty proceedings in Rule C(6)(b)(i)(A) was important, but the 20-day period
was recommended for forfeiture proceedings in deference to the apparent preferences of Congress.
Had the pending legislation then provided a 30-dayperiod, the 30-day period would havebeen
adopted in Rule C(6)(a)(i)(A). The Department of Justice would welcome amendment of Rule
C(6)(a)(i)(A) to conform ,to the new statute.,

There is no reason to stick to the supersession provision to set aside ,a statute that was not
even known when Rule C(6)(a)(i)(A) was drafted.- L

It is recommended that Admiralty Rule C(6)(a)(1)(A) be amended to conform to § 7
983(a)(4)(A):-

(a) Civil Forfeiture. In an rem forfeiture action for violation of a federal statute:

(i) a person who asserts an interest in or right against the property that is the subject
of the action must file a verified statement identifying the interest or right: L
(A) within 20 30 days after the earlier of (1) receiving actual notice of

execution of process, or (2) completed publication of notice under
Rule C(4), or

(B) within the time that the court allows; * * *

(2) "[S]ervice of the Government's Complaint" 7
The most difficult question presented by § 983(a)(4)(A) arises from designation of one of the 7

alternative events that start the 30-day period for filing a claim' to property seized for forfeiture.
Under the statute, the period starts to run on "the date of service of the Government's complaint."
Under Rule C(6)(a)(i)(A) the period starts on "receiving actual notice of execution of process." The 7
differences between these provisions are greater -and certainly more complicated - than may
appear.

2 The statute refers to a "claim." The term is used here to reflect the statute. "Claim" has
a narrower meaning in maritime practice than it has in the new forfeiture statute. For that reason it L
was avoided in drafting new Rule C(6), where both for forfeiture and in rem admiralty proceedings
the procedure is to file a statement of interest. For forfeiture it is "an interest in or right against the 7
property"; for admiralty it is "an interest in the property." The admiralty provision is limited to a
right of possession or ownership; other interests are advanced by intervention. There is no thought
to amend Rule C(6) to reflect the statutory usage. 7
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The difference between "service of the * * * complaint" and "execution of process" is a
starting point. Civil forfeiture continues to be an in rem proceeding. The initial pleading is a
complaint, see Rule C(2). The initial process under Rule C(3)(a) is a summons and warrant for arrest
unless forfeiture is demanded of real property. The complaint should be, served with the warrant;
if that is done, "service of the complaint" is the same as "execution of process." There is a difference
only if for some reason the complaint is not served with the summons and warrant. For real
property, there is no arrest; undernew 18 U.S.C. § 985(c), described in item (4) below, the complaint
is filed with the court and, served on the owner. Here "execution of process" even more clearly
seems to mean the same thing as "service of the complaint." The prospect that some litigants will
contend that a distinction exists may, however, suggest the usefulness of bringing the rule into line
with the statute. The more important reason for adapting Rule C(6) to the statutory language,
however, is the "actual notice" requirement that appears only in Rule C(6).

Rule C(6) provides a person making a claim greater protection than the statute whenever the
actual notice required by Rule C(6) does not occur or occurs later than the "service" described in the
statute. When the person claiming an interest is a person served, the difference is likely to be minor
-by far the most obvious circumstance will be that service by mail is complete on mailing, while
actual notice is likely to occur later. In rare cases service will go astray and the "actual notice"
requirement of Rule C(6) will make a more significant difference. The "actual notice" requirement
also makes a difference when-service of the complaint is not made on~the person claiming an interest.
Since forfeiture is an in rem proceeding, initial process often is not served on the person claiming
an interest. Some persons claiming an interest will actually learn of the execution of process,
although not personally served, but the fact often will be disputed and difficult to resolve. Some
persons claiming an interest will learn of published notice before publication is completed, but this
fact too will be difficult to establish. And because different persons are likely to have actual notice
at different times, the deadline for filing claims will be different for different persons.

Assuming that there is a significant difference between Rule C(6) and new § 983(a)(4)(A),
it remains to ask which is better. Both Rule and statute provide an alternative deadline by requiring
that a statement of interest be filed within 30 days of "completed" (or, in the statute, "final")
publication of notice. This provision avoids the problem of proving actual notice and the prospect
that different persons asserting an interest will have actual notice (if at all) at different times. It
seems likely that most of the difficulties will be cured by the publication provision so long as notice
is published in all civil forfeiture proceedings.3 More importantly, reliance on published notice to

3 The Department of Justice believes that the requirement of publication is firmly established
by new § 983(a)(3)(A). This statute provides that if a claim is filed for property seized in a
nonjudicial forfeiture proceeding, the government "shall file acomplaintfor forfeiture in the manner
set forth in the Supplemental Rules ** * or return the property pending the filing of a complaint *

**." Supplemental Rule C(4) requires notice by publication in an in rem action unless the property
is released under Rule E(5). The release provision does not seem to interfere with the publication
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begin the period for filing a statement of interest reflects a long tradition that in rem proceedings can
cut off rights without providing actual notice. The function of setting an earlier deadline when
service isaccomplished before publicationis completed is to shortenthe effective limitations period.
There is much to be said for the view that ,the shorter periodis desirable, only when there is actual
notice, but that is not the choice made in the statute.

The Department of Justice believes that the Rule should be brought into line with the statute.
This task is easily accomplished. The change will leave the Rule subject to whatever ambiguities
inhere in the statute, butit will avoid the~ still, greater ambiguities that arise from seemingly
inconsistent statute and rule provisions. ,On balance, the change seems desirable:,

The statement of interest must be filed:

(A) within 2S 30 days after the earlier of (1) receiving actual notice of exectuti f process
the date of service of the Government's complaint or (2) completed publication of
notice under Rule C(4), ***

The change would be "technical" in the sense that it is designed to avoid conflict with a
statute enacted after the Rule was proposed but before the Rule is to take effect. The difference
between requiring actual notice and not requiring actual notice, however, is significant. And there
is a risk that unknown complications lurk in the shadows. Publication for comment seems important,
particularly to provide an opportunity to hear from those whose practice involves defending against
forfeitures.

If Rule C(6) is, amended, the Committee Note might well be limited to a simple statement

of notice in forfeiture proceedings. Rule E(5)(a) provides for release of property on filing a "special
bond," but forfeiture seizures, are excepted. Rule E(5)(c) provides for release of property by
stipulation and does not expressly except forfeiture property. It appears that the Department of
Justice has at times agreed to release of forfeiture property, on posting bond. Seizure of foreign [
fishing vessels has at times been followed by such agreed release. And release may be allowed as
to real property becausethe new scheme provided by § 985 relies on seizure only in special
circumstances - release would be in keeping with the spirit of the statute that less drastic security J
measures are preferred. If Rule E(5)(c) does allow release by stipulation without publication, release
probably does no harm to the interests of persons who might have stated an interest in the forfeiture
property.

New § 983(e) sets out notice provisions that, when unraveled, appear to apply only to
nonjudicial forfeitures. The Department of Justice view is that no other statute supersedes the
invocation of Rule C(4) by § 983(a)(3)(A), and that publication is required even when real property
is forfeited despite the provision of new § 985, discussed in item (4) below, dispensing with seizure. C
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that the changes are made to bring the rule into agreement with the new statute.

(3) "Serve" or "File" an Answer

Another inconsistency is created by § 983(a)(4)(B). Admiralty Rule C(6)(a)(iii) provides that
a person who files a statement of interest in a forfeiture proceeding "must serve an answer within
20 days after filing the statement." New § 983(a)(4)(B) provides that a person asserting an interest
in seized property "shall file an answer to the Government's complaint for forfeiture not later than
20 days after the date of the filing of the claim."

The Department of Justice is concerned that this discrepancy will lead to litigation, and thinks
it important to adapt the forfeiture portion of Rule C(6) to the statute.

The simplest adaptation would be to amend Rule C(6)(a)(iii) to require that the answer be
filed within 20 days. This approach would be bolstered by the fact that the parallel time-to-answer
provision for in rem admiralty proceedings, Rule C(6)(b)(iv), calls for an answer to be filed within
20 days after the statement of interest.

This question may not yield to such simple adaptation to the statute. Ordinarily an answer
is served. See, e.g., Civil Rule 12(a). Before the current amendments, Admiralty Rule C(6), which
applied interchangeably to civil forfeiture proceedings and to in rem admiralty actions without
distinction, called for the answer to be served. Civil Rule 5(a), which applies in admiralty
proceedings unless inconsistent with the Admiralty Rules, requires service of every pleading
subsequent to the original complaint. Service of an answer seems important; simply filing the
answer, relying on the opposing party to find it in the court files, is a strange way to proceed.
(Nothing on the face of Civil Rule 5 appears to require service of every document that must be filed;
Rule 5(d) does require filing of every document that must be served "within a reasonable time after
service.")

The better position may be that there is no inconsistency between § 983(a)(4)(B) and the
forfeiture provision in Rule C(6)(a)(iii). Rule C(6)(a) requires that the answer be served; Rule 5(d)
requires that it be filed. Section 983(a)(4)(B) does not speak directly to service, but tightens the
filing requirement of Civil Rule 5(d). The only-difference is that the statute requires filing within
the 20-day time set by Rule C(6) for service, while Rule 5(d) requires filing within a reasonable time
after service. This minor difference is regrettable, but it may be better to live with it than to dispense
with any express requirement that the answer be served.

Whether or not there is an inconsistency between Rule C(6) and the statute, it is wise to
require service of an answer. The provision for simply filing the answer in the admiralty portion of
new Rule C(6) is an inadvertent oversight. Of the several possible approaches to the situation, the
best is to conform the forfeiture provision to the statute and to amend the admiralty provision to
require service -but only service -within 20 days. The result is that a 20-day filing requirement
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applies only to civil forfeiture proceedings, but that requirement derives from the new statute. The
following amendments to Rule C(6) are recommended, with the support of the Department of i
Justice: LI

(6) Responsive Pleading; Interrogatories.

(a)- Civil Forfeiture. In an in rem forfeiture action for violation of a federal statute: * **

(iii) a person who files a statement of interest in or right against the property must LE

serve and file an answer within 20 days after filing the statement.

(b) Maritime Arrests and Other Proceedings. In an in rem action not governed by Rule L
C(6)(a): * **

(iv) a person who asserts a right of possession or any ownership interest must ffle
serve an answer within 20 days after filing the statement of interest or right.

If any of these changes is to be made in Rule C(6), there is a separate question whether the
change should be accomplished on an expedited basis without publication and comment. The
distinction between filing and service seems more important than the'difference between a 20-day L
and 30-day time to file the initial statement of interest. Publication of a proposal for comment would
at least begin the process of drawing attention to the question. On the other hand, the changes are
intended primarily to bring Rule and statute together, reducing as far as possible the awkward H
consequences of unforeseen and unintended supersession. The decision whether to request adoption
without publication deserves serious discussion. H

(4) "Arrest" of Real Property

New Rule C(3)(a)(i), drawn from the final sentence of present Rule C(3), provides that H
"[w]hen the United States files a complaint demanding a forfeiture for violation of a federal statute,
the clerk must promptly issue a summons and a warrant for the arrest of the vessel or other property C

without requiring a certification of exigent circumstances." -

New 18 U.S.C. § 985, 114 Stat. 214, provides that real property that is the subject of a civil K
forfeiture action "shall not be seized before entry of an order of forfeiture." In lieu of seizure, the L
government is to initiate a civil forfeiture action against real property by filing a complaint, posting go
notice on the property, and serving notice on the property owner along with a copy of the complaint. L

LJ

The arrest provision in Rule C(3)(a)(i) now seems too broad. Actions to forfeit real property
must somehow be excluded; there is no reason to resist the statute and insist on arrest. A variety of H
approaches could be taken. The simplest might be:

20
1



Report of the Civil Rules Advisory Committee

When the United States files a complaint demanding a forfeiture for violation of a federal
7, statute, the clerk must promptly issue a summons and a warrant for the arrest of the
L- vessel or other property without requiring a certification of exigent circumstances.

but if the property is real property the United States must proceed under I applicable7 statutory procedures I fTitle 18, U.S.C., § 9851.4

Committee Note

Rule C(3) is amended to reflect the provisions of 18 U.S.C. § 985, enacted by the Civil Asset
Forfeiture Reform Act of 2000, 114 Stat. 202,214-215. Section 985 provides, subject to enumerated
exceptions, that real property that is the subject of a civil forfeiture action is not to be seized until
an order of forfeiture is entered. A civil forfeiture action is initiated by filing a complaint, posting
notice, and serving notice on the property owner. The summons and arrest procedure is no longerB appropriate.

Again, it is important to consider whether this change can properly be adopted as aB conforming amendment without publication and comment. It is difficult to imagine much need for
comment, apart from drafting issues; the purpose of § 985 is to improve life for real property owners
and occupants, the Department of Justice has no desire to quarrel with § 985, and it is desirable to
bring the Rule into conformity with the statute.

B~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Th'e alternatives are included to permit discussion. The Department of Justice prefersB "~~applicable statutory procedures. " Reference to a specific statute today incurs the ri sk that the statute
may be renumbered tomorrow, and that other statutes may be adopted. The Committee Note can

B ~~provide adequate guidance to the provisions of 18 U.S.C. § 985.
21
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DRAFT MINUTES

[7 CIVIL RULES ADVISORY COMMITTEE

October 16 and 17, 2000

1 The Civil Rules Advisory Committee met on October 16 and 17, 2000, at La Paloma in

2 Tucson, Arizona. The meeting was attended by Judge David F. Levi, Chair; Sheila L. Birnbaum,

3 Esq.; Judge John L. Carroll; Justice Nathan L. Hecht; Professor John C. Jeffries, Jr.; Mark 0.
4 Kasanin, Esq.; Judge Richard H. Kyle; Professor Myles V. Lynk; Assistant Attorney General David

5 W. Ogden (by telephone); Judge Lee H. Rosenthal; Judge Thomas B. Russell; Judge Shira Ann
6 Scheindlin; and Andrew M. Scherffius, Esq.. Judge Paul V. Niemeyer attended as outgoing chair.

7 Professor Edward H. Cooper was present as Reporter, and Professor Richard L. Marcus was present[7 8 as Special Reporter for the Discovery Subcommittee. Judge Michael Boudin attended as liaison

9 from the Standing Committee, and Professor Daniel R. Coquillette attended as Standing Committee

10 Reporter. Judge James D. Walker, Jr., attended as liaison member from the Bankruptcy Rules

11 Advisory Committee. Peter G. McCabe and John K. Rabiej represented the Administrative Office.

12 Thomas E. Willging represented the Federal Judicial Center. Judge T.S. Ellis, ]II, Judge Jean C.

13 Hamilton, and Judge William W Schwarzer attended to present a panel discussion on differentiated
1~ 14 case management, expeditious case processing, and the possibility of developing a small-claims

L 15 procedure. Observers included Loren Kieve (ABA Litigation Section); Alfred W. Cortese, Jr.;
16 Sharon Maier (ABA Litigation Section - Rule 23 Subcommittee); Jon Cuneo; and Fred Souk.

17 Judge Levi opened the meeting by introducing the new members, Justice Hecht and Judge
1 8 Russell. He noted that Mark Kasanin's term of appointment has been extended, furthering the

19 benefits of continuity provided by veteran Committee members. And he expressed appreciation for

2 0 the service rendered by Justice Durham during her years as a Committee member.

21 Appreciation: Judge Niemeyer

2 2 Judge Levi further expressed the thanks of the Committee to Judge Niemeyer for his work
2 3 as member and then chair. He noted that Judge Niemeyer had guided the Committee through many

24 topics, including some that were contentious. Judge Niemeyer continually insisted that in all

2 5 projects, both noncontentious and contentious, the Committee look beyond the technical details to

2 6 consider the larger issues of policy and social interest that shape good procedure. In areas of[7 2 7 potential danger, he saw to it that the Committee took the time necessary to become fully informed.

28 Efforts were made to hear from as many different voices as possible. Public comments and

- 2 9 testimony at hearings were studied carefully. Conferences were arranged. Empirical work by the

3 0 Federal Judicial Center was regularly sought. The Committee emerged from the work with a solid

31 foundation for each project. A resolution of thanks and appreciation from Chief Justice Rehnquist
3 2 was read to hearty applause.

3 3 Judge Niemeyer responded by noting that the Committee's process has been satisfying and
3 4 fulfilling. Among the rules launched during his time with the Committee is the class-action appeal
35 rule, Rule 23(f). Although Congress has not yet adjourned, it seems likely that the discovery
3 6 amendments scheduled to take effect on December 1 will indeed remain on schedule. Other recent
3 7 work has included such long-pending projects as a package- of amendments to the Admiralty Rules
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3 8 and abrogation of the Copyright Rules of Practice. The Committee's work has been in the finest
3 9 traditions of American lawmaking. "Town meetings" were held, experts were consulted, studies
40 were encouraged. Large numbers of alternative proposals were studied. The level of debate, K I
41 discussion, and compromise has been of the highest. "Sometimes, during discussions, we came in
42 close." When there was a close division of views, the Committee refused to act; instead it continued 77
43 to work until consensus was achieved. The public hearings were very helpful - those who LJi
44 participated took the Com mittee and its work seriously, and the Committee took them seriously.
45 When the Committee eventually came, to agreement on a desirable rules change, Committee
4 6 members became advocates for the change, first in the Standing Committeeand by going also to the
4 7 bar associatidns and other associations. Testimony was given in Congress, and work was done with
48 Congressional staff. Congress lshwed real respect for the Committee's knowledge, approach, and 7
49 work, The Judicial Conference, the final step of and Advisory Committee',s direct advocacy, also
50 took" the Committee's work seriously. The Department of Justice and its members on the
51 Committee,;Fnk Hunger andiDavid Ogden, Also were very thoughtful and helpful participants in _

52 the processil '

53 Judge Niemeyer continued his remarks by noting that institutions, such as this Committee
54 thrive on tradition more than on written rules. Committee traditions account for much of the _
55 impressive quality 6]Fits delibertions and work. All of the members'`who have sered on the
56 Conimritt over, the, past seyen 'ea rs have worked hard and made valuable contributions. The
57 Federal Judicial Center ,hase provided strong research support, not only through the regular
58 relainship through Tom Willgin'lbut also throughout the entire research staff. Relations with other
59 JudicialCionferencelcommitteedsg have worked rather well, in part becausefiof support from the '
6 0 Adminimstative Offiqe and particulaly from JohniRabiej. Professor Marcus has been very helpful,
61 in the grandest tradition, as spel reporter for the discovery subcommittee.;

62 Service with the Committee, in short, has been a privilege and a pleasure. X

63 Judge Levi expressed the Committee's appreciation to Susan Niemeyer for her regular'
64 participation and support in Committee activities. Professor Coquillette brought Judge Scirica's
65 regrets for not being able to attend the meeting, and respects to Judge Niemeyer.

66 Rules Update-

67 Judge Levi summarized the "pipeline" of rules proposals. Three packages of amendments
68 are slated to take effect December 1,2000, unless Congress acts to defer. Rules 4 and 12 deal with X

69 service and time to answer when an officer of the United States is sued in, an individual capacity for -
70 acts in connection with official duties. Admiralty-Rules B, C, E, and Civil Rule 14, seek to
71 distinguish forfeiture practice from admiralty practice in response to the great expansion of forfeiture
72 proceedings in recent years. 'Discovery reforms are embodied in amendments of Rules 5, 26(a),
73 26(b)(1), 26(b)(2), 26(d), 26(f), 30, and 37(c). C

74 The Judicial Conference in September approved and will transmit to the Supreme Court L J
7 5 amendments in Rules 5, 6, and 77 to deal with electronic service of papers after initial process, as
7 6 well as a package that would abrogate the antique Copyright Rules of Practice and adopt a new Rule
77 65(f) to confirm the application of Rule 65 interlocutory procedures to copyright seizures.

L[
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7 8 New rules proposals were published for comment in August. One proposal would adopt a
7 9 new Rule 7.1 on corporate disclosure, to parallel a revised form of Appellate Rule 26.1 and a new
80 criminal rule. Amendments to Rules 54 and, 58 would integrate with proposed amendments of

81 Appellate Rule 4 to end the "time bomb" problems that have arisen when failure to enter judgment

82 on a separate document means that appeal time never starts to run. Comments on these proposals
83 are due by February 15, 2001. A hearing has been scheduled for January 29, 2001, in San Francisco
8 4 in conjunction with hearings on proposed Appellate and Criminal Rules changes. It is too early to

85 guess whether there will be any persons who wish to testify on the Civil Rules proposals at that

8 6 hearing.

87 Legislative Report

8 8 John Rabiej delivered a report on Administrative Office efforts to track legislation that might
89 affect civil procedure. Thirty or forty bills have come into this category. Congress is working
90 toward adjournment, somewhat later than expected; and this phase of the process is difficult to

91 monitor because omnibus appropriations bills frequently are used to enact unexpected provisions that
9 2 had not been successful in more direct legislative attempts.

93 Concern continues to attach to discovery protective orders. A longstanding "sunshine-in-
9 4 litigation" proposal was attached for a while to legislation designed to establish criminal penalties
9 5 for failures to disclose product defects and recall information. The discovery provisions, however,
9 6 have been removed from the bill that appears to be on the way to enactment.

97 There is good hope that the Judicial Improvemnents bill will pass. This bill includes a
-98 provision that will "sunset" the one remaining provision of the Civil Justice Reform Act.

99 Several class-action and attorney conduct bills bear directly on the work of the rules
100 cornmittees. The House passed a minimum-diversity class-action bill, and the Senate Judiciary
101 Committee reported out a different bill. The Senate class-action bill includes a provision thatwould
102 require the Judicial Conference to make recommendations. Class-action legislation is likely to
103 emerge again in the next Congress. There also has been active attention to attorney-conduct rules
104 for government attorneys. Senator Leahy is sponsoring a bill that would require the Judicial
105 Conference to report recommendations within a year with respect to contacts with represented
106 persons, and to report within two years on other government attorney-conduct issues. Different
107 proposals are being considered in the House, including adoption of the Rule 4.2 proposal of the

108 Ethics 2000 Commission that would permit contact with a represented person when approved by
109 court order. Again, if no legislation is adopted in this Congress these issues are likely to reappear
110 in the next Congress. Professor Coquillette noted that it is this level of Congressional interest, and

11 particularly the provisions that would direct prompt consideration by the Judicial Conference, that
112 has stimulated the continuing work of the Attorney Conduct Subcommittee.

113 April Minutes

114 The draft minutes for the April 2000 meeting were approved, subject to correction of
115 typographical and style errors.
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116 Rule 23

117 Judge Rosenthal reported for the Rule 23 Subcommittee. The subcommittee is approaching F0
118 the continuing Rule 23 project by attempting to determine whether there are amendments that are
119 sensible and feasible, remembering the need to ensure that a seemingly desirable change will actually
120 work in relation to the changing nature of class actions.

121 Much time and effort have been devoted to Rule 23 over a period of many years. Proposals
122 were published for comment in 1996; the only one of those proposals to be adoptedup to now is new
123 Rule 23(f). Rule 23(f) already is working as hoped. Several courts of appeals have articulated the
124 standards used to act on petitions for leave to appeal, and the courts of appeals already are beginning
125 to use these appeals to provide greater guidance on class-certification issues. Rule 23(f) also will L
12 6 provide a reliefvalve forthe pressures that can flow from grant or refusal of class certification. Rule
127 23(f), however, does notiof itself address the many concerns reflected inr the 1l99,6 heorings and the
128 work that led to the 1996 proposals and flowed from considering those proposals., La

129 - Mass-tort problems came to occupy a very basic role in committee woik. 'The great pressures
130 that flow from attempts to work through mass-tort litigation have afectad Rule 23 as' well as many
131 other areas of procedure. The debates over Committee proposals werereveaing - there is
132 disagreement and real uncertainty about the means appropriate to address the dislocations caused by
133 mass torts. Li
134 "Consumer" class actions also have been studied. There is a great divide on the question
135 whether these classes are appropriate. Opponents argue that the "private attorney general" concept
13.6 masks efforts to win through litigation goals thatcannot be won in the political process, or more
13 7 simply to enrich attorneys. But supporters argue that the benefits can be enormous, both for the
138 public good and forproviding often small but still meaningful remedies to individual class members.
139 The published proposal to allow a court considering class certification to weigh the benefits of a
140 class victory against the burdens of class litigation withered under vigorous cross-fire from these
141 opposing camps. i

142 The concern to define the appropriate roles for class litigationcontinues, But this is an
143 increasingly dynamic area. From 1990, there have been increasing filings first in federalicourts, and
144 more recently in state courts. This growth inspired the Committee's work just as it inspired lawyers.
145 But now we are hearingthat many state courts are changing the practicesthat brought fame to some
146 courts for "drive-by" class certifications. Statutes, court rules, and court decisions have restricted
147 the liberal certification practices that flourished for a few years. E

148 Another trend may have peaked and receded. Settlement classes became familiar in several
149 substantive areas, and then an attempt was made to extend this practice to mass-tort cases. The Lo
150 Amchem and Ortiz decisions have cut back on mass-tort settlement classes; it is thought that these
151 decisions have made it impossible to settle some mass-tort classes, and more difficult to settle those K
152 that do eventually settle. As settlement comes to seem less likely, greater judicial management has
153 resulted. As part of the certification process,lthe parties may be asked to provide plans of the tasks
154 and time that would be required to prepare for trial. And, if certifications to not dwindle down
155 because settlement-only certifications are restricted, the result may be more class-action trials.
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156 A All of these questions have been illuminated by the empirical work undertaken by the Federal
157 Judicial Center and the Rand Institute for Civil Justice.

E 158 The subcommittee has made a preliminary decision to focus its efforts on the process of class
159 actions, not the standards for class certification. Certification standards already are perceived to be
160 exacting. The processes of appointing counsel, making fee awards, and reviewing proposed
161 settlements have become the central subjects. The general question is whether Rule 23 can do more
162 to provide structural assurances of fairness.

t 163 Another development has ben o-verlapping, duplicative class actions, and class actions that
164 are parallel to nonclass proceedings that involve large numbers of aggregated plaintiffs. It is difficult
165 to find means within the scope of the Rules Enabling Act to deal with the inefficiencies and
166 unfairness that can resultifrom overlappingland competing class actions.

167 The materials in the agenda book have not matured to a stage that would support detailed
168 discussion and revision. They are more preliminary, but designed to support discussion of the
169 advisability of working further on these topics. The four Rule drafts address review of class
17 0 settlements (but not settlement-class certification), attorney appointment, attorney fees, and appeal
171 standing. The model notice and related forms being developed by the Federal Judicial Center raise,
172 also the question whether the, notice provisions of Rule 23 should be revised. These models are
173 intended to focus discussion, but not to exclude consideration of other possible Rule 23 revisions.

r 174 Suggestions for other topics that might be developed will be welcomed.

175 The draft Rule 23 codifies current "best practices" for reviewing settlements. It does not
176 attempt to restate or revise the criteria to be considered, nor does it attempt to set out a complete and
177 exclusive list. It does not attempt to restate or revise the settlement-class teachings of the Amchem
178 and Ortiz opinions. It seems likely that as Rule 23(f) appeals are heard and resolved, there will be7179 a better foundation to consider whether to address settlement-class certification explicitly in Rule
180 23.

181 The settlement-review rule includes a provision that would allow class members to opt out
182 after the terms of a proposed settlement are made known, whether or not there was an earlier
183 opportunity to opt out and without regard to the general rule that class members cannot opt out of
184 mandatory Rule 23(b)(1) or (b)(2) classes. This provision was developed in part in recognition of
185 the "hybrid" classes certified under Rule 23(b)(2) that include both injunctive or declaratory relief
186 with damages relief, but it reaches all forms of classes. There is substantial controversy and
187 uncertainty surrounding both the proposed opportunity to opt out of the settlement of a mandatory
188 class and the proposed requirement that a second opportunity be allowed when a settlement is
189 announced after expiration of the initial period for opting out of a (b)(3)-class. It has been protested
190 that increased opportunities to opt out will make it more difficult to achieve settlement. But at the
191 same time it is recognized that often successful settlements have been achieved in (b)(3) classes that
192 have been certified at the same time as a proposed settlement is preliminarily approved, giving anL 193 opportunity to opt out after the initial settlement agreement.

194 Another set of problems arises from the role of objectors. What provisions should be made
195 for discovery? Should successful objectors be awarded expenses, including attorney fees?
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196 Objections can be made for good reasons, but objections also can be made for obstruction, delay, or
197 the hope of being bought off. It-is very difficult to draft rule terms that distinguish between "good"
198 and "bad" objectors. The draft invokes Rule 11, but this device may be both redundant and L
199 ineffective.

2 00 Disclosure or discovery of "side agreements" is another topic, that has proved difficult to L
2 01 grasp. How can such agreements be defined? There are many kinds of understandings that may be
2 02 reached, whether or not articulated, in the process of hammering out a class settlement. Some are
203 trivial. Some are important, but onlytoa few class members, Furtherdevelopment seems desirable I
204 before this topic can be addressed by the rule.

2 05 There is a continuing demand for greater judicial scrutiny of proposed settlements. Draft
2 06 Rule 23(e)(5) seeks to distill the most obvious things that have been articulated by the courts. But
2 07 the list itself obviously raises the question whether it is wise~ to encumber the rule with so many
2 08 factors. One risk of this approach is that practice may be frozen around the list. The list cannot be L

209 complete, but factors not in the list may be taken less seriously. Some or even many of the factors
210 in the list may not be relevant to a particular settlement, but a court may feel obliged to consider and
211 make findings with respect to each. These risks are diminished if the list is set out in a Committee `
212 Note, not in the rule, or is relegated to some other place -such as the Manual for Complex Litigation.
213 Yet the earlier hearings on Rule 23 provided advice thatfthere is a need for greater scrutiny and
214 guidance. 'And some of the factors in the list seem to move beyond things that have been clearly
215 identified in current practice; examples are provided by the fo&us on plans for distributing an award
216 to class members, and by the consideration of the reasonableness of atborney-e provisions. H
217 Present decisions provide little guidance on "appointment" of class counsel. The draft rule
218 would give courts a greater opportunity to seize control at the outset. It is not clear whether this
219 much judicial involvement is desirable. The draft also imposes severe limits on what an attorney
22 0 may do on behalf of a class before being appointed as class counsel. These provisions need much,
221 more study, in face of challenges that they ignore much common, desirable, and often necessary
222 practice. The danger of impairing class interests also may be questioned in light of the fact that the L.
223 class is not technically bound by acts taken before class certification.

224 The class attorney appointment rule lists several factors to be considered in selecting counsel. H
225 Many have been recognized for years in addressing the effective representation requirement, and are
226 not controversial. But there is a new one, asking whether selection of counsel can be done in a way
227 that facilitates coordination with 6ther actions. There are few opportunities- to effect coordination L
228 by rule provisions, and this one may both prove effective and avoid the federalism concerns that
229 surround many alternative proposals.

230 The attorney-fee draft presents first the question whether the rules should address this topic
231 at all. There is a lot of sentiment to do something that will help the process of making careful
232 awards, but there is much disagreement whether a court rule is the proper means of proceeding. H
233. There is equally disagreement as to the factors that might be adopted. The factors included in the
234 draft rule draw from the RAND report, and many of them focus on-tying, fees to the benefits actually
23 5 won for class members. The draft deliberately avoids any choice between lode-star and percentage- LK
236 of-recovery approaches to fee calculations. It requires disclosure of side agreements, again raisingr t ^ H
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237 the question of defining the agreements that must be disclosed and raising also the question whether
238 courts should be concerned at all with the arrangements for dividing the awarded fee among different
239 lawyers.

240 The draft on appeal standing responds to the rule in many circuits that a class member must
L 241 win intervention to have standing to appeal the judgment in a class action. The first question is

242 whether the intervention procedure is in fact the better procedure, asserting a measure of control that
243 will discourage ill-informed or mischievous appeals.

244 Clear-language proposals have regularly been made for class-action notice rules. A simple
245 rule demand for clear language, however, may not acdComplish much. Better results may flow from
246 providing good examples. With this thought in mind, the Federal Judicial Center agreed to
247 undertake to collect good Totice examples and then to synthesize a model notice from the best
248 examples. This work is well under way, and will continue; the current drafts are included in the

L 249 agenda materials. Much good may flow from making the final product available through the Center
250 by on-line availability to lawyers, use in judicial training, and other means.

251 The subcommittee has a tentative 'but ambitious goal to develop concrete proposals for
252 detailed consideration at the Committee meeting next April. Refined versions of the present drafts7 253 would be presented.

254 Following this introduction, there was a review of several features of the drafts, including
255 items not described in the introduction.

256 The provision for revealing "the terms of all agreements or understandings made in
257 connection with the proposed settlement, dismissal, or compromise" is set forth alternatively as a
258 requirement of disclosure in the notice of proposed settlement or as a proper subject for discovery

L. 259 by an objector. Objections have been made as to each approach, but it also has been urged that these
2 60 matters are so, important that both should be adopted - a summary should be required with the
2 61 notice of proposed settlement, and further discovery should be available to an objector.

2 62 The question of a right to opt out of a proposed settlement includes a wrinkle that has not7 263 been much discussed. The draft speaks of an opportunity to request exclusion from the class.
264 Disapproval of the settlement, however, may mean that those who sought to opt out of the settlement
265 would prefer to remain in the class. Thought should be given to providing that exclusion from the7 266 settlement means exclusion from the class only if the settlement is approved.

267 The provision for discovery to aid in appraisal of the apparent merits of the class position
268 might be revised in ways that reduce the concern that discovery will go so far as to undermine one
269 of the principal objects of settlement. Discovery might be aimed at information "reasonably
270 necessary to support the objections," or discovery might be conditioned on a preliminary showing7 271 of reasons to doubt the adequacy of the settlement.

272 The provisions on objectors include a new subparagraph, draft Rule 23(e)(4)(B), that limits
273 the ability of an objector to settle the objections on terms that yield the objector treatment more
274 favorable than the terms available under the class settlement. The concern is that a class member
275 who advances objections on behalf of the class is both assuming a fiduciary duty to the class, similar
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276 to the duty of a court-recognized class representative, and is assuming powers of delay and
277 obstruction that draw from the need or desire to conclude the settlement. If the settlement indeed
278 is inadequate as to the class, any added benefit wrung from the class adversary should be spread over K.
279 the class unless the objector occupies a distinctive position that is not fairly reflected in the class
280 definition. These cconcerns are reflected in the requirement that court approval must be won. The 1

281 draft is intended' to require approval by the trial court, even if an appeal ,is pending., It may prove i
2 82 desirable to discuss therelationships, between trial court and appellate court when' the settlement is
2 83 reached pending appeal: under present procedure, the objector can simply settle and withdraw the
284 appeals It does, not seem a markedly different or untoward interference with the appeals court's
2 85 jurisdiction, to condition this result on approval by the trial court. The trial is likely to be in
286 a much better position than the aPpeals court to appraise the terms of the settlement.

287 One of the factor's listed for review of a proposed settlement 'is the extent of participation in
288 settlement negotiations by class members or class representatiyes, a judge, a magistrate judge, or a

289 special rmaster. This factor'rflect's recurring suggestions that courts should play a role in structuring
290 settlement negotiations toprotect against self-serving or inadequate representation by designated
291 class representatives and class counsel. Familiar suggestions include appointment of a class,

292 guardian, 'creation of ,a steer ing committee of nonrepresentative class mtembrs, use of a special
29 3 master ina rye's'omehowaifferent from that ofaclass guardian, or direc jiiciament. The 7

294 Committee has regularly concluded that an attempt to graft such devices onto Rule 23 is likely to
295 produce more confusion than benefit. But formal or informal efforts along theselines may prove
29 6 valuable in particular cases. Actual use of one or another of these devices may provide useful
297 reassurance, th~at the settlement reflects generally held class interests.

298 Another of the factors would consider the probable resources and abilities of the parties to
299 pay, collect, drienforce the proposed settlement judgment. A settlement that seems to promise 7
3 00 generous but illusory benefits may not be as wise as a differently, structured settlement that, in the L
3 01 end, may prove more useful. 'It imaylprove difficult to translat6 this -abstract concern into practice.
302 And there is a risk that this factor willrencourage sloppy'consideration of the increasingly questioned
3 03 "limited fund" concept, encouraging, courts to accept uncritically the terms of a settlement that the

304' parties seek to justify primarily on the ground that nothing more is possible. 7

305 The'list of factors also' would permit consideration of the existence and probable outcome L
3 06 of claims by other classes and subclasses. This factor relates to the factor that would authorize
307 comparison to results actually achieved for others, but goes beyond it. The comparison would-not
308 be entirely one-way: it would authorizeconsideration of the risk that this settlement would seize for L-J

309 this class an unfair portion of the assets likely to be available for other claimants. The most
310 notoriousconcernin this dimension relates to "futures" claimants who have not yet filed actions, and
311 who may not yet have mature claims or even be aware that they may have claims., There are manifest
312 grounds for concern in this direction; but at the same time it is difficult to ask a court to disapprove
313 a proposed settlement because it is too generous to the only pairties before the court. ;

314 The last factor singled out forpreliminary attention wasthe one that authorizesconsideration
[ - [ i 0I i

315 of rejection of a sl imilartsettlement by another court. It is difficult to 'preclude approval of a

316 settlement that has been earlier rejected; further information 'may show that, a', proposal that once

'ii~~~~~~~3
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317 seemed inadequate is indeed reasonable and adequate. But perhaps some means should be attempted
ho 318 to strengthen this effort to defeat attempts to "shop" a settlement by successive presentation to

319 different courts. An attempt even might be made to restrict the opportunity of a state court to
32 0 approve a settlement that has been rejected by a federal court, treating disapproval as a judgment
321 binding on the same class or a substantially identical class.

322 A final and distinct feature of the Rule 23(e) draft is paragraph (6), a continuation of a
323 concept that has carried forward from early draft revisions, This paragraph would authorize the court
324 to appoint a magistrate judge or another person to conduct "an independent investigation and report
325 to the court on the fairness" of a proposed settlement. The purpose of this provision is to overcome
326 the failure of adversariness that arises when the parties have joined in presenting and championing
327 a proposed settlement. The court' s agent is charged to undertake an investigation in the way that an
328 objecting class member might do, if the objector had sufficient funds, incentive,and ability to pursue
329 the inquiry. The potential advantage is apparent,' particularly in actions that do not spontaneously
330 yield well-financed and properly motivated class-member objectors. The potential disadvantages
331 are equally apparent in the form of delay, cost, and the potential for recommendations that rest on
332 an unduly opti#Mistic view of the costs and prospects of further litigation on the class claim. The
3 33 virtue of the device in enabling an investigation, that a judge could not properly undertake in the
334 office of judge, moreover, may also be a vice - the court's role as neutral arbiter of the dispute may
~--~ 335 seem compromised when the court appoints an agent to investigate rather than to receive
336 presentations by the adversaries.

337 The first question in the discussion was whether draft Rule 23(e)(6) contemplates that the
338 investigator appointed by the court could consider all of the factors listed in draft Rule 23(e)(5) for
339 court review. The answer was that the terms of the investigation would be defined by the court: it
340 could be completely open-ended, but also might be confined to one or a few specific inquiries. It
341 was further suggested that although this role is not a familiar one for courts, the device could become
342 usefully productive in someicases.

343 Turning to theprovisions for objectors, it was noted that there are professional objectors who
344 "go from settlement to sett~lernent"; "they want to be, and unfortunately are, bought off." "Their
345 weapon is time." There is one who has filed objections in at least 20 cases in the last two years.
346 Objecting to class-action settlements has become a cottage industry. If we guarantee discovery, there
347 will be still more objectors. Under present practice, discovery can extend even to the settlement
348 negotiation process if there is a showing of probable collusion. The need for discovery by objectors
349 is much reduced by the common practice under which the settling parties mnake the results of their
350 pre-settlement discovery available to the objectors. The proposals aimed at objectors may make it
351 more-too much more 'IDifficult to achieve settlements. Thel Association of the Bar of the City
352 of New York and the Department of Justice have expressed concerns that the proposals would
353 discourage settlements. And we do not need to do anything to encourage objectors; we have them
354 now. As it is, objectors thrive because it is always possible to negotiate a small increment in the
355 settlement and then point to the change as the basis for an award of fees. A settlement that provides
356 coupons to be redeemed within six months can'be modified to allow redemption within eight or nine
357 months, and so on.
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3 58 A broader perspective was taken by asking generally what the Committee is-and should I
3 59 be- trying to do. Over the years, it has been said that there are weaknesses in the class-action
3 60 process. The question into identify and remedy the weaknesses that are susceptible of cure. Rule,
361 23 establishes a form of public representation; courts have a special interest and responsibility, i

3 62 unlike the situation when an attorney is directly responsible only to an individual client, and the
363 client is responsible for the attorney. Who is looking after the public either the specific "public"
364 of class members, or the broader public that may be served when a class action is used for public L
3 65 enforcement purposes? Is it to be only the class attorney, who often' is self-selected? Most class
3 66 members do not know the class attorney. The defendant wants peace. The result is an undemocratic C

367 process that' may dispatch the claims of class members without due regard for their interests. Li

368 On this View ne thing that can be done is to improve trs parency. Text, we can recognize
369 that the 'court is in charge of the class attorney, and the attorneyisaccFuntable to liie court. Many t.

370 of the class-action bills pending in, Congress reflect this view.

371 'There is not much that can be done to elicit greater involvement by class members. Notice K
372 will not get themndirectly involved, but they are involved in a more attenruated sense even when they L
3 73 may not want to be involved.;. tt would be better to move toward opt-in classes, but that approach
374 is not likely to survivelthe Enabling Act process. Li
375 We should constantly remember that there are historic reasons for the mandatory (b)(1) and
376 (b)(2) classes. If we take that away, we lose much of our legitimacy.

377 A separate rule on appointment of class counsel and fee awards, together, would be a good
378 idea.

379 These remarks were met by the observation that judges have all these powers now.,

380 The role of class attorneys was reintroduced with the observation that veterans of the class- 7
381 action debates have regularly heard that class actions have moved beyond attorney representation of L

382 clients. The goalthas become "fairness" in some more general sense. Continued efforts should be
3 83 made to draft rules on attorney appointment and fees, and on other matters, that may improve the
384 fairness of the process. The prospect that such proposals will encounter stiff opposition should not
385 dissuade the subficommittee.

386 It was said again that courts have the necessary powers of regulation and control, but with [
3 87 the elaboration that it is difficult to find the support that does exist in the case law.; Codification in
3888 Rule 23 will make the powers more effective. Courts are willing to take hold and assert themselves.
389 The subcommittee should continue work on its proposals to stimulate debate and reach acceptable ,
390 resolutions.

391 The "laundry list" of factors in draft Rule 23(e)(5) was questioned by asking whether it
392 implies that the court should consider all of these factors in each case.- A settlement effected through
393 negotiations thatido not involve anyone other than the class representatives, class adversary, and
394 counsel may be entirely proper; ,does draft Rule 23(e)(5)(E) suggest that the settlement should be
395 doubted on this score? The Rules do not often resort to laundry lists; perhaps this approach should
396 be dropped.

7
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397 It was suggested that the draft rules deal with attorney conduct, and that great sensitivity must
398 be observed. Federal intrusion on regulation of attorneys is a "third rail" in federal-state relations.
3 99 That is why the Standing Committee has a hard-working subcommittee on Rules of Attorney
400 Conduct. The attorney-conduct inquiry has not focused on the role of attorneys in class actions. But
401 attorney appointment and fees are topics that are addressed by state rules. So is fiduciary
402 responsibility to the class. There is a new body of law developing under the "fiduciary duty" label,
403 outside the formal Rules of Professional Responsibility. The Federal Rules already address attorney
4 0 4 conduct through such provisions as Appellate Rule 46, Civil Rule I 1, and so on. But many people
405 believe that the Federal Rules should not address attorney conduct, and care should be taken in
406 approaching these topics. l

407 Texas experience was noted. The courts considered these topics, and decided that they were
408 better fit for legislation. 'The legislature, however, wanted nothing to do with such problems, and
409 if anything is to be done it is now up to the courts to do it. Doing it remains a challenge. The idea
410 that class members should be able to opt out of a (b)(1) or (b)(2) class settlement deserves skeptical
411 attention. The long list of settlement-review factors may have unintended'effects; it is difficult to
412 control the impact of such lists. But Rule 23 is social engineering in the courtroom; courts have
413 created the rule, and have a duty to fix it when that proves possible. The, problem of professional
414 objectors is one' that deserves attention; some frame the question as pirates who prey on the other
415 pirates involved in class litigation, but it remains true that class members should know what went
416 into the isettlement, and have an opportunity to object.

417 The question of .'side agreements" was framed by asking what sorts of agreements may be
418 made incident to settlement. One form has been that seen, in the Amchem and Ortiz cases, where
419 counsel separately negotiated settlements of the present cases in parallel with class settlement of
n 42 0 future claims. That process was very public, and consciously addressed. Other agreements involve
421 such things has splitting attorney fees in ways that courts do not learn about - there is a real question
422 whetherd'courts should care how a total fee is divided once it has been set. Increasingly, fees are set
423 separately under agreements that in form provide that the fees do-not come out of the class recovery.7 424 But possible concers remain that the agreement for a fee award-up to a stated ceiling was negotiated
425 in tandem w ith the glass settlement, and that the total fee may seem excessive if part of it is shunted
426 off to counsel who did little work and incurred little risk in relation to the allocated share. Another

1 427 form of agreement may be settlement for individual class members represented by an objecting
L 428 attorney on terms more favorable than general class terms, capitalizing on the costs of objection-

429 induced delay. Other agreements may involve understandings that discovery results will not be
430 shared with hlawyers in other cases, that other class actions will not be brought or that individualKn 431 plaintiffs Will not be represented in -related litigation [some states apparently permit such
432 agreements]. In some litigation these agreements have been reached after an inquiry into separate
433 agreements was miade on the record. In others, objectors have been bought off, apparently with a
434 share of class counsel fees, but discovery has been denied as to the terms.

- 35The, generalobservation was made that there is no assurance that tomorrow's practice will
436 be the same as today's practice.
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437 A number of "picky" points were raised. The draft rules do not address the question of
438 settlement on appeal by a class representative, a question involved in the recent Ninth Circuit,
439 decision in the United Airlines litigation. The possibility that a settlement should be evaluated for L
440 its effect on future claimants, draft Rule 23(e)(5)(H), is troubling7- why should the court be
441 concerned with more than fairness to the class before it? The expressed concern that an independent
442 court-directed investigation under draft Rule 23(e)(6) takes the court outside ordinary judicial
443 functions, on the other hand, is overstated; the court has to take on a nonadversary,, class-protecting
444 role it, class litigation. The,,,draftfrule on attorney feesseems to authorize awards in circumstances
445 that may involve, so much substantive lawmaking as to fall outside the Enabling Act. And, more,
446 , broadly it should be, asked whether it is wiseto attempt to make rule s when th, background of,
447 practice is continually changing.

448 Turning back to objectors, it was observed that draft Rule 23(e)(4)(A) provides for fee
449 awards to objectors, but does not speak to fee awards against objectors apart from the invocation of
450 Rule 11.,' This should be addressed; bad objectors do exist, and mere reference to Rule 1,1 is not L

451 sufficient deterrence.

452 The Rule 23(e)(4)(B) attempt to regulate settlements with objectors, focusing on terms E
453 "reasonably proportioned to facts or law that distinguish the objector's position: from the position of
454 other class members" was questioned on the ground that the "reasonably proportioned" concept is
455 Inot crystal clear." '

456 It also was urged that the provision for court direction of an independent investigation of a
457 proposed settlement should be beefed up. "Sunshine, transparency" are important. Athird party can
458 be critically useful as an adversary to the joined forces -of class counsel and class opponent. A
459 guardian ad litem" for the class is a good idea.'

460 It was asked what information is now made public in fee applications. The answer was that
461 usually there is a paragraph or two in the notice of proposed settlement that describes what fees may
462 be sought., The actual applications run to hundreds of pages, providing detailed information. But
463 interest in the information is seldom shown.

464 The draft rule on appointing class counsel was the next topic of discussion. The introduction
465 of the draft began by emphasizing that the draft is a rough first pass that has not been considered at L
466 any length by the subcommittee. The very first part, subsection (a)(1), does two very different
467 things. The first sentence states simply that an attorney may not act on behalf of a class until
468 appointed by the court. ,

469 The second sentence of draft (a)(1), set out in brackets, covers, a substantial portion of a
470 proposition that has proved highly controversial. In broadest form, the proposition is that no one can E
471 acton behalf of a class until the class is certified. This proposition is scaled back in the draft-, but
472 the draft still would provide that no one mayconduct court proceedings on anymatterrelated to class
473 certification or the merits of the, class claims, and no one may engage in out-of-court settlement
474 discussions, until appointed to represent the putative class. Supporters of this approach urge that
475 official approval is required to ensure that an attorney who seeks to represent a class is competent, 7
476 does not have disabling conflicts of interest, and has at 'least a moderately effective class E

EJ
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477 representative to supervise the representation. The dangers of pre-appointment activity are thought
478 to be particularly great with respect to settlement negotiations, where an attorney may sell out class
479 interests in return for an understanding as to attorney fees.

K 480 The balance of the draft, subdivision (b), would establish an appointment procedure that
481 requires an application for appointment even if only one attorney seeks to represent the class. The
482 information required in an application is, for the most part, similar to information routinely

i 483 considered in determining whether a named class representative will, with the help of intended
484 counsel, adequately represent the class. One part of the information identifies "the terms proposed
485 for attorney fees and expenses"; this inquiry would legitimate, but not directly encourage, the
486 "bidding" practices that have attracted renewed interest in recent decisions. As noted earlier, another
487 new factor asks whether appointment of counsel who represents parties or a class in parallel
488 litigation could facilitate coordination or consolidation to reduce the problems of parallel litigation.
489 A separate paragraph, (b)(4), sets out alternatives that would direct either that no consideration be
490 given to the fact that one applicant has filed the action, or that no significant weight be given to this
491 fact.

492 The first comment went to attorney responsibility issues An attorney deciding whether to
493 file a class action may not know until the actual filing whether the action will be in a state court or
494 a federal court. The attempt to regulate what is done on behalf of a class before filing trenches
495 heavily on state regulation of attorney conduct in circumstances that may not yield even the eventual
496 justification that the action has come to federal court and to generate corresponding federal interest.
497 State chief justices dislike present local federal court rules on attorney conduct. Anything that
498 addresses such questions as who can represent a class, fiduciary duties, and the like, invades state
499 ternitory. Most states take the position that state rules bind an attorney admitted to practice in the
500 state no matterwhat court the attorney may act in. This proposal should be coordinated with the
501 Attorney Conduct Subcommittee.

502 A second comment was that-the rule is misdirected. It aims at all class actions, but routine
503 class actions do not need it. There are many class actions in which no one is competing to represent
504 the class, and no one can be induced to become a competitor.

5 05 The draft rule was defended by asking how an attorney comes by authority to represent a
7 506 class. It is not enough to say that Rule 23 establishes the authority. The representative class-member
Lz. 507 client may or may not be a "real'client" at all; some class representatives are recruited by, and

508 subservient to, class counsel. , But even when the class representative has genuinely and
509 independently selected class counsel, the class representative has no authority to act for the class
510 until the court authorizes it. The court is responsible for binding the class to representation by this
511 attorney, and should be active in discharging its responsibility. The draft rule requires a hearing, and
512 that is good.

513 It was asked whether it would help to attempt to tailor the rule-more closely to the different
514 needs of different kinds of cases. The Private Securities Litigation Reform Act, for example,

K 515 establishes a procedure for selecting lead plaintiffs, who then are responsible for picking class
516 counsel. Any rule should recognize this statutory procedure, and perhaps should simply cede to it.
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517 From a somewhat different perspective, it was widely agreed that the factors listed in the
518 draft subdivision (b) all are considered by courts now in determining whether to certify a class. The F
519 anticipated quality of representation by counsel is an important part of the certification decision.
52 0 What, then, is added by establishing a formal procedure for appointing class counsel?

521 R Turning back to the feature that prohibits any action on behalf of a class before appointment K
522 as class counsel, it was noted that many things are done before a certification decision. Discovery
523 - on the certification question is common. The draft seems to prohibit any of this activity before
524 appointment. That is too rigid. Some softening, at least, is necessary.

525 It also was noted that particularly difficult problems will arise with respect to counsel for a
526 defendant class. One common problem is that no one defendant wishes to be responsible for paying
527 the incremental costs that come with representation of the class: how is it fair for a court to appoint
528 counsel in such circurnstances? How, for that matter, will the court get any application for F7
529 appointment? But a quitedifferent problemn arises when a defendant is willing oreven eager to
53 0 provide representation for the class: how can we trustthat there will be no conflicts of interest among
531 class members, and how can weIpi~tect against them? These problems may be `odifficult as to C

532 require that an attorney-appointment rule be limited to plaintiff classes. But any such limit might Li
533 stir speculation that the rule rests on'phostility to plaintiff classes.

534 Class Attorney Fees -

535 Another draft rule would address determination of fees for class counsel. As noted earlier, r7
53 6 it does not attempt to choose between lode-star and percentage-of-recovery methods of setting fees. L
537 For the most part, at least, this rough initial draft simply sets out factors that are familiar from present
538 practice. But it does raise some difficult questions.

539 A first range of questions goes to authority to make a rule governing attorney fees. There is L
540 firm ground as to fees based on statutory provisions, when a settlement includes fee-payment terms,
541 and when an award is made out of a class recovery. But the draft would authorize an order for E
542 payment by members of the class, or by a party opposing the class, on more open-ended terms.
543 Payment by class members- may seem particularly important with respect to a defendant class, and
544 might alleviate the concerns with appointing a defendant-class attorney. Payment by a class 7
545 adversary who has lost to the class may seem attractive as well, but what distinguishes class litigation
546 from other litigation that is covered by the uniquely "American Rule" that generally bars fee shifting?
547 Finding EnablingAct authority for hese general provisions may prove difficult or even impossible.

548 Brief discussion suggested a general anticipation that any rule on attorney fees will be met
549 with vigorous opposition from plaintiff-class counsel.

LE
550 It was asked why the general] Rule 54(d)(2) provisions, which include specific reference to
551 submissions by class members, are niot adequate to the task. These provisions establish a procedure
552 for seeking a fee award, but do not address the grounds for making an award or the criteria for L"J
553 measuring it. The question posed by the draft is whether a rule addressing these questions is
554 desirable, and whether -if desirable - can be adopted in the rulemaking process. 7

,~~~~
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7 555 It was noted that the American Bar Association Model Rules of Attorney Conduct include
LI 556 a provision that attorney fees must be reasonable. In theory, a district court can proceed directly

557 against an attorney who charges an unreasonable fee. The local rulemaking process has asserted
7 5558 authority over attorney fees. Direct disciplinary procedures are possible.

559 Judge Rosenthal concluded this discussion by noting that the question for the moment is not
560 authority but guidance for a court embarked on determining a fee award. A rule could give support

Lo 561 to measure the award in an orderly and disciplined way. But work is needed to harmonize with other
562 rules and to consider cross-references, particularly to Rule 54(d)(2).

K 563 Appeal Standing

564 Draft Rule 23(g) in the agenda materials is new; it has not been considered at all by the
565 subcommittee. It would authorize appeal from a class-action judgment by a class member. The
566 proposal was spurred by a submission from attorneys in the California Attorney General's office.
567 The rule in several circuits is that a class member can achieve "standing" to appeal a class-action
568 judgment only by winning intervention in the district court. If intervention is denied, the order
569 denying intervention can be appealed, but the class-action judgment can be appealed only upon
570 reversal'of the order denying intervention. This procedure has been adopted in the belief that
571 allowing class members to appeal would undermine control of the class action by the court-approved
572 representatives -and their lawyers, and frustrate the court's own responsibility.

573 The argument for permitting appeal by class members is simple. They will be bound by the
574 judgment. Individual rights or defenses will be taken away by the judgment. Our entire system of
575 procedure and trial-court responsibility is built on the premise that appeal is available as a matter of

K 576 right to test the correctness of the judgment. A person who is to be bound should have~a right to
577 appeal. This argument takes on special force when the class judgment rests, as so often happens, on
578 a settlement that has been approved by the court. There is a risk not only that the class
579 representatives have entered into an improvident settlement, but also that the trial court may not have
580 sufficient adversarial input to test the adequacy of the settlement and may be affected by a temptation
581 to conclude troublesome litigation.

582 The structure of the draft builds from these arguments to permit appeal by a class member
583 from any judgment based on a settlement or dismissal approved under Rule 23(e), and from any
584 other judgment that is not appealed by a class representative. This structure reflects a belief that a
585 settlement is so distinctively precarious that a non-representative class member should be able to
586 appeal even in the ho-doubt unusual situation in which a class representative also is appealing.

7 587 Perhaps the distinction is over refined. The draft Committee Note serves as the vehicle for
588 addressing obvious surrounding problems: a class member can present on appeal only issues that
589 were properly preserved in jthe trial court; if a class member appeals before a class representative

L~. 590 takes an appeal, the class member's appeal "is suspended, and should expire upon submission of the
591 appeal on th merits"'; if many class members appeal, the court of appeals can designate one ormore

7- 592 to serve as class representatives for the appeal. The Note also identifies the question whether appeal
L, 593 standing should be restricted to the final judgment. A class member, for example, may wish to

594 appeal under Rule 23(f) from an order granting certification of a class, arguing that certification is7 595 improper, that the named representatives are inadequate, that the class has been defined too broadly,
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596 and so on. The court of appeals can protect itself, the district court, and the appointed class
597 representatives by denying permission to appeal. The danger of delay and strategic misuse may seem E,,0
598 to overwhelm these advantages, however; further thought is needed.

599 Discussion beganby asking whether there is a real problem that needs to be addressed. It was
600 further asked whether a Civil Rule can supersede standing rulings by the courts -is this a rule of H
601 procedure at all? And even if a rule can propey address the question is itvwise to permit appeals
602 that can tie a case up for years after those initially responsible'have become satisfied with its C

603 conclusions

604 It was recognized that the question is a tricky one. Perhaps there is no real problem with
605 current practice; there are no empirical'data to demonstrate that bad dispositions of class actions are
606 surviving only because nonrepresentative class members are unable to win intervention to appeal
607, under present practice. Just as with, anything else that increases the role of objectors, we must be
608 careful.

609 Notice

610 Thomas Willging presented the notice, and related drafts being developed by the Federal E
611 Judicial Center. fie noted that the draft "is still in mid-point." They hopetofind a linguist to review
612 it, and then will test it on groups of non-lawyers. There are a number of issues yet to be resolved.
613 Perhaps the most important remaining challenge will be an attempt to draft a one-page summary that
614 has a chance of being read and understood by class members.

615, Another issue goes to the language used to describe the preclusive effects of remaining in a LH
616 class. The scope of claim preclusion that attaches to a class-action judgment may appropriately be
617 somewhat different from the scope of claim preclusion that follows individual litigation. Finding
618 language ,to capture these concepts in a way that means anything to nonlawyers will be difficult. 1

619 It would be helpful to have Committee members submit their own top five candidates for
620 words or phrases that should be eliminated as jargon. ,

621 Further attention is needed with respect to the part of the notice that describes what a class
622 member can expect to receive from the litigation. The present draft has two alternatives: one in a
623 loss-per-unit form (so many cents per share of stock), the other in a loss-per-person form (a fund
624 divided per capita by an uncertain number of claimants). There are serious questions whether either
625 example is useful outside the securities litigation field that inspired each.

626 The sections, on selecting an individual attorney and on making individual appearances
627 "seemed to get out of control." Rule 23 does require notice of the rightto appear. These matters will H
628 be considered further.

629 Mr. Willging was asked whether forms would be prepared for other types of litigation. He
630 responded that the aim is to develop a "skeleton" that can be adapted to several forms of action. No H
631 attempt will be made to develop a generic form in the elaborate detail of the notice created for the
632 current fen-phen litigation.
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633 It was noted that the subcommittee may continue to consider possible amendments to Rule
634 23 addressing the notice obligation. It might help to specifically include a reminder of the need to
635 seek "plain English" in notices. The time may have come to recognize the need to attempt some
636 form of notice in Rule 23(b)(1) and (b)(2) class actions. It maybe possible to soften the requirement
637 of notifying all identifiable class members in actions that involve very large classes and no more than
638 very low dollar recoveries for any individual class member. These issues remain open on the agenda.

639 The concluding remark was that a one-page summary form, if it can be created, will be the
640 most useful possible product of this work.

641 Simplified Procedure

-' 642 The simplified procedure project was launched as a broad response to the Advisory
643 Committee's responsibility to consider the overall working of the Civil Rules. Section 331 of the
644 Judicial Code instructs the Judicial Conference to "carry on a continuous study of the operation and
645 effect of the general rules of practice and procedure," and to recommend to the Supreme CourtL- 646 "[s]uch changes in and additions to those rules as the Conference may deem desirable to promote
647 simplicity in procedure, fairness in administration, the just determination of, litigation, and the
648 elimination of unjustifiable expense and delay ** *." These goals, reflected in Civil Rule 1, remain
649 elusive. The continuing process of attempting to adapt the Civil Rules to new forms of litigation and

. 6 56O evolving litigation behavior often seems to make the Rules less simple. It is important to draw back
651 from the details from time to time, ,and to ask whether larger-scale revisions may beappropriate. The

7' 652 Committee has had discovery on its agenda continually for more than thirty years, and occasionally
653 has asked whether the pleading rules might be asked to carry a more substantial share of the pretrial
654 communication function. The simplified procedure project is designed to ask whether the time has
655 come to pare back some of the co mplexities, perhaps by designating some categories of cases for a
656 package of res that would enhance pleading and disclosure, while ,dimninishing the role of
657 discovery.

658 Judge Kyle introduced the Simplified Rules Subcommittee report by noting that the
659 Subcommittee's purpose at this meeting is to seek a sense of direction. The topic was put on the
660 agenda by Judge Niemeyer, who was asked to summarize the initial directions of inquiry.

661 Judge Niemeyer gave the background. The Committee's discovery work led to consideration
662 of the burdens of discovery and the relationship between discovery and notice pleading. We have
663 never dared to reopen the 1938'package of notice pleading and discovery. The 1938 reform was a
664 reaction to the spirit of technicality that had come to dominate Code pleading. Discovery was to be7 665 managed by attorneys, with the court as a backstop. The most vigorous complaints overthe years
666 have arisen from the conduct of depositions and ,"scorched earth", tactics. Any attempt to revise the
667 present integrated system of pleading and discovery for all actions, however, would be
668 extraordinarily perilous. Rather than take on the whole system, the Simplified Procedure project is
669 designed to begin with, some discrete categories of litigation. If success is achieved with-these cases,
670 the experience may provide the foundations for more general revisions several years in the future.

671 Part of the inspiration for this project has been the American Law Institute Transnational
672 Rules of Civil Procedure project. That project seeks to identify the central tasks of adjudication that
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673 are common to all procedural systems and to develop simple rules that can discharge those tasks

674 effectively.

675 It is hard to know what would happen if simplified rules were adopted. If they were made

676 optional, would people opt into them? Can we properly make any such rules mandatory for some C

677 categories of cases?

678 The project has been discussed, in preliminary form, with several bar groups and with groups

679 of district judges.' There has been much positive reaction. But there also has been concern about L
680 possible interference with local ADR rules, and more generalized concern. One particular concern

681 must be met head-on: the proposal is not to develop a cheap and inferior set of rules for "small C

682 claims." It is an attempt to develop rules that will give better results in cases that may be

683 overwheimedby full application of all the procedures available under ithe general Civil Rules. We

684 should remember that'discovery is not used at all in something like 40% of federal, civil actions, and C

685 is little used in another 25% to 30%. Perhaps these cases would benefit from rules that, at little cost, -

686' require more 'detailed initial pleading and disclosure.

687 It has seemed desirable to pursue this effort. One goal may be to develop a set of optional 7
688 rules that are so attractive that litigants will choose to be governed by them.

689 To pursue these questions in a larger perspective, the Subcommittee has invited Judges Ellis, 7
690 Hamilton, and Schwarzer to present experiences and proposals that look in different directions.

691 Those Who have questioned the broad attempt to develop a set of simplified rules have looked in
692 several directionsi One direction challenges the assumption that tlhe federal rules are "too much" for'

I 1 ~ 1 i I III~ I 1 ~
693 many cases that! are, or better would be, in the federal courts. The very fact that most federal civil

694 actions nvolve little or no discovery suggests that the rules are not too complex. The theory that

695 federal pro'cedure is toyq complex, moreover, must deal with the fact that inany states have chosen,

696 to follow the'federal rules for their own courts of general jurisdiction, and thatfmany of the state

697 systems that have developed their own traditional models can hardly be found simpler than the

698 federal model. Perhaps most importantly, it is urged that federal courts 'already have the power to 7
699 adopt simplified procedures for cases that deserve them. The -sweeping management powers

700 established by Civil Rule 16, and the broad judicial discretion built into the discovery rules, ensure

701 that no litigant need be overwhelmed by strategic misuse of procedural opportunities. Individual

702 case management is protection enough. In addition, several courts hav developed differentiated

703 case management plans that ease the potential burdens of individualized management. These plans

704 establi presumptive prcedural limits for each of several "tracks," ' encourage the parties to l

705 work together in choosing the appropriate track.

706 The question, in short, is a familiar one: time and againj, a proposed procedural revision is

707 met by the response that the flexibility and discretion built into the Civil Rules establish ample

708 authority to accomplish the goals sought by the revision. The issue Imay be not so much the

709 adequacy of present rules as-the adequacy of implementation. The conclusion that present rules are

710 adequate in the abstract need not defeat revision - it may be easier to guide discretion by general

711 rules than to supervise case-by-case exercise of discretion. But it is important to know how the

712 present rules are working.
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713 It must be emphasized that the draft Simplified Rules are not at all the type of rules that
714 might be developed specifically for pro se litigation. To the contrary, they are simplified only to
715 those who have a professional understanding of procedure. They are not a complete, self-contained7 716 system. They only supplement the Civil Rulesfor certain issues, most notably pleading, disclosure,
717 and discovery. The Civil Rules continue to apply to all matters not directly governed by the draft
718 Simplified Rules. Implementation requires expert knowledge of all of the Civil Rules, both general
719 and simplified.

72 0 Judge Schwarzer described a small-claims procedure that he has developed for consideration.
721 The proposal is an "anti-Rules" proposal in the sense that it depends entirely on party consent. It
722 begins with the observation that many actions in federal courts involve dollar stakes that are low in
723 relation to the cost of litigation. The Federal Judicial Center review showed that for the actions in
724 which the amount of the demand is known, more than 11% involved demands for less than $50,000,
725 and more than 16% involved demands for less than $150,000. There also are many cases pursued
726 pro se. The purpose of this model is to facilitate rapid, inexpensive access to justice for small-stakes

- 727 cases. The result also might be to save some judicial resources.

728 This small-claims proposal is consensual. The action would be filed in the same way as any
729 action. Possible election of the small-claims rules would be raised at the initial scheduling
730 conference or by similar means. Once the rules are selected, the common obstacles to speedy
731 disposition are removed. There are no motions, no conferences afterthe initial conference, and little
732 discovery because the time frame for getting to trial does not allow much time for discovery. All
733 complexities are avoided. Jury trial is eliminated. There is no need to adopt any new procedure
734 rules. A general order could establish the system.

735 The incentives for electing this system begin with a guaranteed trial date in 30 or 60 days.
736 This speedy trial guarantee is possible only if most judges of the court join in the system; each judge
737 would agree to be available for a period of one or two months to give priority to these cases. The
738 early trial system also is likely to change the judge's role, assigning more responsibility to the judge
739 because the parties have not had as much opportunity to be prepared. Such rapid access to justice
740 is important, and may attract many litigants.

741 Anotherincentive could be developed by establishing a cap on damages, perhaps $75,000.
742 Plaintiffs might agree in return for speedy and inexpensive trial, while defendants would be attractedL 743 by, the limit on recovery.

744 Although no rules changes are needed to establish this system on a local basis, the proposal
745 might be supported by adding consideration of expedited procedures to the list of topics considered
746 at the Rule 26(f) conference.

v 747 This system would provide "rough and ready justice," but there may be room for that in our
748 system.

749 Judge Hamilton introduced the differentiated case management plan of the Eastern DistrictK 750 of Missouri by observing that when the Civil Justice Reform Act was enacted, "we were in quiet
751 desperation. Our case management needed overhaul." They reacted by adopting differentiated case
752 management, developing the ADR program, and putting magistrate judges "on the wheel" to be
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7 53 assigned at random to try civil cases subject to the right of any party to opt for trial before a district
754 judge. E
755 The differentiated case management plan has five tracks, including three that set expected

75 6 times to trial: an expedited track, with 12 months to trial; a standard track, with 18 months to trial; 7

757 and a complex track, with 24 months to trial. The other tracks arefor "administrative" cases that Li
758 involve disposition on records that have already been developed (such~ as social security disability
759 review cases), and pro-se prisoner cases. - [
760 The expedited track was designed to have no Rule 16 component. But we have found that
7 61 most lawyers have trouble thinking of their cases in this mold, so there are not many cases assigned

762 to this track. It has not matured the way we thought-the problem seems to be a psychological one,

763 not a pragmatic one. But lawyers may want more than 12 months to prepare for trial. The court has

7 64 not yet thoughtf whether there are ways to-force more cases into this track. There also are very few

765 cases in the complex track. MoSt cases seem to be standard cases.,

766 To make the track system work, judges must take care to enforce the time rules. 7
7 67 One thing that has changed is that the court has gone back to voluntary disclosure. Lawyers, Li
768 initially suspicious, have come to think that voluntary disclosure is a good thing,

769 Adoption of the differentiated case management system involved a real culture change. It

770 has been very helpful. Probably it has not increased the number of settlements, but it seems to
771 encourageearly settlements. Lawyers get together before the first Rule 16,conference. They propo-se

772 time schedules that ordinarily can be adopted without change - they are careful in framing the
773 initial schedule because they know that most of the court's judges are reluctant to allow changes
774 once the plan is adopted.,

775 The process of adopting the differentiated case management program was itself good for the

776 district. Judges were brought together not only with lawyers but also with the court staff. Judges

7777 are more amenable to suggestions for change; the court has fine-tuned many things as it has gone L

778 along.

779 Judge Ellis began his description of the "rocket docket" practices in the, Eastern District of

780 Virginia by noting that the set of draft simplified rules seems well done. But the effort is like the

781 virtuoso design of a good concrete canoe - the world has no need even for the most expertly

782 designed concrete canoe. The Rulemaking process is long and arduous.' Before entering the fray,

783 there should be a major demonstration of need, founded on empirical studies that show what the need

784 is. The burden of proof is on the proponents of change. As one obvious question: how many cases'

785 involving stakes of less than $50,000 are delayed in resolution because of current rules? It is 7
786 necessary to figure out the problem before devising a fix. There do not seem to be any studies that
787 show a need, and it is not likely that any studies that may be undertaken will show a need. But any

788 change should be preceded and supported by empirical study. L -

789 ' Lawyers want a truce in rulemaking. We have rules changes almost every year, and
790 important rules changes every few years. The capacity of the bench and bar to absorb change should 7
791 not be taxed without a strong showing of important advantages to be won.'

LK
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792 Some courts have devised procedures for categories of cases, called differentiated case
g 793 management. This tells us, first, that some courts perceive a need for this in their local
794 circumstances, but does not tell us that any particular local plan will work for other courts. The
795 Eastern District of Virginia practices would not work in the Southern District of New York - the
796 practices would not even be perceived as fair there. Eastern District judges are not proselytizing for
797 export of their practices. The adoption of local plans tells us, next, that courts already have power
798 to do this. Rather than devise new national rules, the most that may be needed is to have the Federal
799 Judicial Center include information about the adoption and use of local plans as part of its
800 educational program.

K 801 It does not seem likely that there is a large group of cases that are delayed by current rules.
a 802 And there is a risk that a plan that adopts a specific target for time-to-disposition will simply
803 entrench the target as the norm, when speedier disposition could be achieved.

804 The level of differentiation in this docket management plan begins with standard orders. TheK 805 standard orders, however, can be changed. Lawyers agree to additional time more frequently than
806 had been anticipated.

807 The Eastern District of Virginia program wasinitiated by Judge Walter Hoffman in 1962;
808 that was the old rocket docket. Along about 1977 Judge Albert V. Bryan Jr. came to the court, and
809 became the architect of the present system. The system is simple, with three basis components.

810 First, there is a quick, fixed, and immutable trial date. It is, howeyer, a mistake to set the trial
811 date at the time the action is filed. Instead, the court sends out a standard scheduling order setting
812 a four- or five-month discovery cutoff, and a final pretrial conference date. Trial is about a month
813 from the final pretrial conference. Many "big" cases are filed in the court, often involving lawyers
814 from outside the district; by the time of the final pretrial conference, the lawyers from outside have
815 been educated by local counsel to understand that there are no continuances.

816 Second, there has to be judicial discipline to try cases. Judges should not hesitate for fear of
817 being wrong. Judges "should do our best, thoroughly and thoughtfully," but expeditiously. It also[ 818 helps to have an effective summary judgment practice, supported by then circuit court.

819 Third, there must be a supportive local legal culture. The culture has developed over the
820 years; it is, far more important and effective than local district rules could be.

821 The result of this system is that there are only a few exceptions to the practice of holding trial
822 from six to nine months after filing. That is not because the district has an unusual mix of cases.
823 To the contrary, it seems to have a typical mix. Some very complicated cases begin and end within
824 this time frame. Even patent actions, with the substantial amounts of timeirequired for "Markman"
825 hearings, can be managed in this way.

82 6 Magistratejudges discharge the court's responsibilities with respect to discovery. They work
827 hard.

828 The practices in the Eastern District of Virginia probably cannot be exported to other
829 districts. But the district does not need to import an additional layer of simplified rules.
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830 General discussion began with the suggestion that the time has come to reexamine the
831 consensus that individual case assignment is the best vehicle for intensive case management.' We r
832 should look hard at the model that makes any judge available to try any case; we may find that this LI
833 system in fact works better. It was noted that in the Eastern District of Virginia the Alexandria court

834 has a master docket, In other parts of the district individual dockets are used., The master docket
835 supports flexibilityj but in all parts of the district judges are available to try cases assigned to'a

836 different judge. This is important.,

837 Other devices as well can be used to speed trials. In Alexandria ajiury is picked in no more
838 than two hours, a big capital case or equally momentous actions,. The local legal culture
839 accepts the proposition that a witness cannot be kept on the stand for a dayanti a half in' the hope of n
840 "getting ainibble."' Cases do-try fairly quickly. It is recognized that a jury trial has a maximum
841 length of two or three weeks if there is any hope of jury comprehension In a very long case, the

842 lawyers may beasked, afterusing half of the time they claim to neediWto examine, a witness, what else

843 they want to ask. L,.
844 It was asked whether the Eastern District of Virginia practices are supported by the local bar

845 because they think the practices serve their interests? The answer was uncertain. The leadership of L
846 the judges may have been important in the beginning, when there were few judges and they were
847 "very strong." But the local culture is now ingrained, and such cultures do not change rapidly. Court

848 rules don'ot tr~ump culture. Change does occur over time -the mix of cases changes. But the

849 rocket docket general practice has not changed much in thirty years, apart from making better use
850 of magistrate Judges in discovery and settlement. The practice works. "Lawyers know it." The [
851 lawyers manage the system without requiring management by the judges.

852 It was urged that another layer of rules, adopted in the name of simplification, is not what we [
853 need just now. One feature of the draft rules would require that each document that may be used to Ll

854 support a claim be attached to the pleading stating the claim; "we do not need this mess." Another

855 feature would restore the 1993 initial disclosure practice, and perhaps expand it; we should not C

856 revive that practice. The entirely consensual proposal advanced by Judge Schwarzer has much to ai

857 commend it, but it may be asked whether we need even to rely on magistrate judges. How about

858 using lawyers as pro term judges? A panel of qualified and willing lawyers could be established, one 7
859 of whom would be assigned to each case in the system. This works in California state courts. This L
860 is "ADR with teeth," done with party consent. Not many lawyers can take $50,000 cases; such a

861 system might make justice available to persons who now are unable to proceed. C

862 It was noted that each of the three systems described by the judges panel sets time limits, and

863 does not change anything in the Rules to give direction on how the time limits are to be met. There

864 is ajudge there,'however, to make the time limit credible. So it was noted that in the Eastern District L
865 of Missouri the judge has control of the trial date and ordinarily will not change it once it has been

866 set, but the parties control most matters on the way to meeting the trial date. Practice in the District

867 of Minnesota is much the same. These systems are quite different from the draft "simplified rules."

868 Has there been anything done in local Civil Justice Reform Act plans that is similar to the simplified

869 rules?

H,
E
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870 It was observed that "any set of rules exists in delicate tension with local culture." Since the
L 871 1983 amendments, Rule 16 has contributed to substantial changes in local legal cultures. The initial

872 disclosure provisions in the 1993 version of Rule 26(a)(1) had a similar effect in some districts.
873 National rules can make a difference, but should be used sparingly for this purpose. The question

- 874 is whether there is a need for special rules for the many small-stakes cases that do, or might better,
875 come to federal courts. The very fact that there are many small-stakes cases in federal courts now
876 may suggest thatthere is no need for new rules. One alternative is to reconsider the question whether

L 877 individual dockets contribute to delay in getting to trial, It has also been suggested that Rule 83
K 878 should be changed to authorize innovative local rules, with permission of the Judicial Conference,

879 to provide a framework for controlled experimentation.

880 It was noted that state systems commonly have small-claims courts. In Texas, a separate
881 track was created in district courts, available initially on election of a plaintiff who must agree to
882 limit any recovery to a maximum of $50,000; defendants cannot easily get out of this track.
883 Discovery is limited, amendment of the pleadings is limited, and other procedural opportunities also
884 are curtailed. After two years, "no one uses it." It was hoped that it would be used by banks in
885 collection actions, in small personal-injury actions, and the like. But there have been perhaps 100
886 cases on this track.

K 887 A similar experience was reported for the "expedited track" adopted in the Southern District
888 of New York. Lawyers did not want it, viewing it as a lesser procedure. The "small" cases are not
889 a problem there. "They tend to go away." Lawyers recognize the small cases, know they cannot
890 afford to try them, limit discovery, and settle. When a small case comes to a Rule 16 conference,
891 it is assumed that it will involve one deposition for each party, and will go to trial in six months.
892 This is done without creating a differentiated case management program.

893 Thesuggestion that Rule 83 might be amended to authorize experimental local rule7 894 procedures was met with the observation that this basic proposal was advanced several years ago and
895 withdrawn in the Standing Committee. The continuing emphasis on national uniformity, and the
896 continuing valiant efforts to curtail disuniformity stemming from local rules, suggest that any

v 897 proposal along these lines will meet vigorous resistance.

898 Non-prisoner pro se cases get' the same process as other cases in the Eastern District of
899 Virginia. They may involve relatively low damages, and perhaps an injunction. They get done.
900 There are pro se clerks for prisoner cases; that work is more specialized. Few of the prisoner pro se
901 cases get to hearing or trial.

902 Motions in the Eastern District-of Virginia are handled on Fridays. Every judge is required
903 to be available on Friday, and commonly encounters many unfamiliar cases. Motions are decided
904 orally from the bench; the order then gets typed up. Many motions are disposed of in a single day,
905 often including complex cases. Only a small number are taken under advisement. Good law clerks
906 are an indispensable help.

907 It was noted that so-called "firm" trial dates infuriate lawyers if they prove to be fictional.
i 908 And discovery cut-offs should be set just before a real trial date, not a fictitious one. This can be

909 accomplished only with a major cultural change in the federal courts.
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910 The Committee expressed thanks to the panel members for their very informative and helpful
911 presentations.C

912 Discovery Subcommittee

913 The Discovery Subcommittee has scheduled a discussion of discovery of computer-based
914 information for October27 in Brooklyn. Judge Carroll asked Professor Marcus to describe the plans.
915 Professor-Marcus observed that at the April meeting he had-suggested that the March conference had
916 moved us forward, 'but that perhaps we were no closer to the starting line.i The October 27 meeting 7
917 - may bring us within sight of the starting line."

918 More than three years ago, during the meetings and hearings that led to the discovery,
919 amendments scheduled to take effect this December 1, lawyers started telling us that the Committee L-j
92 0 should think about discovery of computer-based information. Those questions were deferred while
921 more familiar questions were addressed. The March conference increased our level of familiarity.

922 The fact that a second conference has been scheduled does not indicate a determination that
923 something must be done now. ,"Doingnothing remains a,strong option" for the time being. The list
924 of participants for the conference has been filled in. The materials for the conference include first
925 drafts on -a number of rules amendments that might be considered, but there is no] implicit suggestion
926 that any of these drafts should be pursued further. And the drafts do not pursue such topics as more 7
927 aggressive teleconference-trials; revising rules language that stems from the dawn, of the computer L
928 revolution; addressing the issues that arise when a party wants to seekidiscovery by addressing
929 queries directly to another person's computer system. The models, however,-are intended to give
930 concrete perspective and a basis for discussion. The "low impact" proposals tell people to talk about
931 issues of computer-based discovery. The others tell people what to do about it.,, t

932 It would be possible to expand the initial disclosure model to'addrss explicitly the need to 7
93 3 include computer-stored information in response to discovery, but to excuse any obligation to
934 provide back-up, or deleted information unless the court orders it, Provisions on preserving
935 computer-based material are possible, but we do not do that for other forms ,of information that may L

93 6 become the subject of discovery request. The problems of preservation may be distinctive, however,
937 because of the lament that in many computer systems the only way to ensure that full-information.
938 is preserved is to stop operating the system. Cost-allocation questions will be sensitive and difficult
9 3 9 to approach. Questions of inadvertent privilege waiver also persist, both with respect to computer-
940 based information and more generally. , C

941 After the conference, the subcommittee may be in a position to decide whether the time has
942 come to attempt to draft rules changes for discovery of computer-based information. It will be
943 necessary, to understand why it is appropriate to attempt special provisions for such information, and
944 then to determine what to try to provide.

945 Admiralty Rules F

946 A substantial set of amendments to the Supplemental Admiralty Rules are set to take effect
947 on December 1. These amendments reflect the fruit of several years of work that relied on the close
948 involvement of the Maritime Law Association and the Department of Justice. The major purpose

Li
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949 was to reflect the growing use of the Admiralty Rules in civil forfeiture proceedings, making changes
950 that make desirable distinctions between forfeiture practice and true admiralty practice. In April,
951 Congress adopted the Civil Asset Forfeiture Reform Act of 2000. The Act contains several7 952 provisions that are inconsistent with the amended admiralty rules. Because the admiralty rules will
953 take effect after-the statute took effect, the inconsistent provisions seem to supersede the new statute.

954 Working closely with the Department of Justice, and with the help of the Maritime Law
955 Association, four sets of changes are proposed to bring the Admiralty Rules into line with the new
956 statute. The Department of Justice supports all of the proposed changes as a means of eliminating
957 the confusion that otherwise will result as courts attempt to work their way through the process of
958 reducing apparent inconsistencies to a workable system.

959 The first proposed change, is the simplest. Admiralty Rule C(6)(a)(i)(A) provides that a
960 statement of interest must be filed within a period 20 days;, new 18 U.S.C. § 983(a)(4)(A) sets the
961 period at 30 days. The 20-day period was initially chosen because of a belief that it coincided with
962 pending legislative proposals. Had it been known at the time that the new statute would adopt a 30-
963 day period, the same 30-day period would have been proposed for Rule C. The Committee approved
964 the recommendation that Rule C be amended to adopt the 30-day period; the Commi~tte Note will
965 state simply that the change is made to conform to the statute. This change is so far technical that
966 the Committee also recommends that it be 'sent by the Standing Committee'to the Judicial
967 Conference for approval without publication.

7 968 T he second proposed change is more complicated. The statute departs from Rule
969 C(6)(a)(i)(A) in describing the events that trigger the 30-day period for filing a statement of interest.
970 Rule C(6) sets the period to run from "the earlier of (1) receiving actual notice of execution of'
971 process, or (2) completed publication of notice under Rule C(4)." New § 983(a)(4)(A) sets the
972 period as "not later than 30 days after the date of service, of the Government's complaint or, as7! 973 applicable, not later than 30 days after the date of final publication of notice of the filing of the
974 complaint." The differences in wording the reference to publication of notice do not seem troubling.
975 The difference between "receiving actual notice of execution of process" and "service of the
976 Government's complaint" is more troubling. There may be some occasional differences between
977 "execution of process" and "service of the *** complaint," but they are likely to be rare. There is,
978 however,,aldifference between actual notice and service. The difference is most apparent when the
979 person filling a statement of claim is not a person served. These differences are likely to be resolved
980 in most forfeiture proceedings by the alternative reliance on the 30-day period that begins on
981 completion of publication, but it has-seemed better to resolve them. The Committee approved a
982 recommendation to amend Rule C(6)(a)(i)(A) to conform to the statute, to read:

L 983 (4) within i 0 days after the earlier of (1) receivin atual notice uf execution ufprcess

984 the date of service of the Government's complaint or (2) completed publication of
985 ' notice under Rule C(4), * *

986 Again, the Committee Note would state simply that the change is' made to conform to the new
987 statute. The Comnittee concluded that this change is sufficiently significant to require publication
988 for comment.
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989 The third proposed change goes to the procedure for answering in a forfeiture proceeding.
990 New Rule C(6)(a)(iii) provides that a person who files a statementof interest must "serve" an answer
991 within 20 days after filing the statement. New 18 U.S.C. § 983(a)(4)(B) provides that the person
992 must 'file" an answer within 20 days. Thereis no necessary inconsistency betweentheseprovisions:
9 9 3 . It is easily possible bothto serve and file within the 20-day period. If there is any inconsistency, it,
994 is between the statute and Civil Rule 5(d), which requires filing within ia reasonable time after,
9 9 5 service. The different requirements, however, may prove a trap for the unwary.! The better response
99^6 seems to be to amend Rle"'C(6)(1)(iii) to require both service'land filing within m20 days. The K
997 ordinary rule requirement is that a pleading be served;, there is no apparent reason to abandon that
998 requirement in forfeiture proceedings. The statutory requirementhof filing within 20 days, however,
999 can be added to Rule C(6) to draw attention.

1000 Exploration of this prbposal included consideration of an inadvertent drafting slip in new
1001 Rule C(6)(b)(iv). *This rule is the admiralty practice analogue of the forfeiture proceeding. It was K
1002 drafted to require that the answer'be filed within 20 days of filing the statement of interest, without
1003 referring to service'. The rference should have been to service. There-is no apparent need to retain
1004 afiling requirement in this provision; it is recommended for-Rule C(6)(a)(iii) only to conform to the L
1005 newiforfitu statute'

10 0 (6 6 The Comgiittee recommended that Rule C(6) be amended as follows: K
1007 (6) Responsive Pleading; Interrogatories.

1008 (a) Civil Forfeiture. In an in rem forfeiture action for violation of a federal statute: ** * K
1009 (iii) a person who files a statement of interest in or right against the property must
1010 serve and file an answer within 20 days after filing the statement. * * *

1011 (b) Maritime Arrests and Other Proceedings. In an in rem action not governed by Rule
1012 C(6)(a):

1013 (iv) a person who asserts a right of possession or any ownership interest must file
1014 serve an answer within 20 days after filing the statement of interest or right.

1015 The Committee N6te will state that the "filing" requirement is added to Rule C(6)(a) to parallel the L

1016 statute, and that the filing requirement is changed to service in C(6)(b) to correct an inadvertent
1017 drafting slip. This change is recommended 'for publication, inmpart because other changes are K
10,18 recommended for publication.

1019 The fourth and final proposed change involves Rule C(3)(a)(i). Thei rule requires the clerk
1020 to issue a summons and warrant for the arrest of the property involved in a forfeiture proceeding. L
1021 New 18 U.S.C. §11985 provides that in most circumstances, real property involyed in a forfeiture
1022 proceeding is not to be seized before entry of an order of forfeiture. It is no longer appropriate to
1023 require issue of a warrant for arrest. To meet this new statute, the Committee voted to recommend L

1024 to amend Rule C(3)(a)(i) to read:

1025- (3) Juridical Authorization and Process. -

1026 (a) Arrest Warrant.

E-
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1027 (i) When the United States files a complaint demanding a forfeiture for violation of
L,- 1028 a federal statute, the clerk must promptly issue a summons and a warrant for

1029 the arrest of the vessel or other property without requiring a certification of
1030 exigent circumstances, but if the property is real property the United States
1031 must proceed under applicable statutory procedures. * **

E 1032 The Committee Note would direct attention to the new statute.

1033 It-was decided to recommend this change for publication, primarily because other proposedL 1034 amendments also are being proposed for publication.

1035 The question whether to recommend any of the changes for publication was viewed as
1036 relatively close. The proposed changes are intended to bring the rules into line with the new statute,
1037 apart from the change from filing to service in Rule C(6)(b)(iv). In some ways it would be
1038 convenient to have the changes take effect as soon as possible - the fastest possible timetable would

,,,, 1 Q 39 be to urge the Standing Committee to recommend adoption without publication in time for action
1040 by the Judicial Conference in March 2001, with transmission by the Supreme Court to Congress by
1041 the end of April, to take effect on December 1,2001. Publication of the proposals, however, should
1042 go a long way toward ensuring that litigants and courts, are able to act in conformance with the
1043 statute. And publication will help to ensure that nothing has been overlooked.

1044 Rule 53: Special Masters

1045 Judge Scheindlin presented the report of the Rule 53 Subcommittee. The time has come to
1046 determine whether the Subcommittee should bring a final proposed Rule 53 revision to the
1047 Committee at the April 2001 meeting.

1048 Rule 53 now addresses only trial masters. Masters in fact are used extensively for pretrial
,,,, 1049 and post-trial purposes. Before trial, masters are used extensively for such purposes as supervising

1050 discovery and mediating settlement. After trial, masters are used to help in formulating equitable
1051 decrees and to monitor decree enforcement. The present rule is outdated and provides no guidance
1052 for current practices.

1053 The current draft revision has been circulated for comment to lawyers, law professors, and
1054 the Rule 53 Subcommittee. The Federal Judicial Center responded to the Committee's request by
1055 conducting a study of special master practices that Thomas Willging headed; a report on the study
1056 was provided at the April meeting. The study confirmed the-prevalence of pre- and post-trial master
1057 appointments. It also showed that courts appointing masters are, as inclined to cite no authority for
1058 the appointment as to cite Rule 53. Judges and attorneys consulted during the second phase of the
1059 study showed some interest in Rule 53 amendments, but stressed the need for breadth and flexibility7 1060 while avoiding inappropriate stimulus to the use of special masters.

1061 After describing the several subdivisions of the draft rule, key issues were identified: should
1062 a revised rule eliminate the use of trial masters whose report is read to a jury? Although the draft
1063 continues this practice, the Subcommittee and Reporter believe that the practice is inappropriate.
1064 It overlaps use of a court-appointed expert under Evidence Rule 706, but wvithout the safeguards and
1065 advantages that surround a court-appointed expert trial witness.
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1066 Draft Rule 53(a)(1)(B) carries forward the "exceptional condition" requirement in present
1067 Rule 53. It is meant to refer to the trial-master practice embodied in Rule 53. A different standard ;

1068 is used for pretrial and post-trial appointments under draft Rule 53(a)(1)(D). - a

106 9 Draft Rule 53(b) is a "laundry list" of duties that may be assigned to a special master. There C

107 0 are roughly three groups~ pretrial duties, in paragraphs 1-7; trial duties, in paragraphs 8-9; post-trial L
1071 duties, in paragraphs 10-14. Paragraph 15 provides a final "other duties" category. These lengthy

1072 provisions could be reduced to more general provisions for pretrial, trial, and post-trial uses, or to H
107 3 other broader and more general terms.

1074 It is fair to ask whether all uses of trial masters should be abolished, forjudge-tried cases as
10 7 5 well as jury-tried cases. The Supreme Court has dramatically reduced the occasions forthis practice, H
1076 and the time- may have come, to end, it entirely.

1077 Draft Rule 53(c)(1) provides opportunity for hearing before any appointment of a master. L
1078 This is new, but seems a good idea.

1079 Draft Rulei53(c)(2)(D) provides for detailed specification of the dates for action by a master.
1080 It is not clear whether this much detail is appropriate. Li
1081 Draft Rule 53(c)(2)(E) requires the court to specify whether ex parte communications are'
1082 appropriate between the master and the parties, or between the master and the court. The Federal
1083 Judicial Center study found substantial concern about these questions. This provision should not be
1084 controversial. H
1085 Draft Rule 53(c)(2)(F) opens the question of standards for reviewing special master orders.
1086 The question is addressed also in subdivision (i). Perhaps these provisions should be further clarified
1087 or simplified.

1088 Draft Rule 53(c)(2)(G) may well be deleted. It-provides that the order appointing a master
1089 may require a bond. This provision responds to concern about the potential liability of a master. A

1090 Civil Rule probably cannot address the substantive question whether a special master is entitled to
1091 absolute judicial immunity. A bond requirement, however, could provide protection and might be

1092 taken as the sole basis for liability. There is no known present practice in this dimension, and it may 7
1Q09 3 be better to put the question aside.

1094 Draft Rule 53(h) provides that a master may submit a draft report to counsel before reporting

1095 to the court. Perhaps this permission should be changed to a requirement. L
1096 Draft Rule 53(i)(5) provides de novo review by the court of a master's recommendations with

1097 respect to questions of law, unless the parties stipulate that the master's disposition will be final. Is
1098 this appropriate?

1099 Draft Rule 53(j)(3) addresses allocation of the master's compensation among the parties,
1100 including potentially controversial provisions forconsidering "the means of the parties and the extent

1101 - to which any party is more responsible than other parties for the reference to a master." These
1102 provisions deserve further consideration. H

I
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1103 Draft Rule 53(k), finally, limits use of magistrate judges as special masters. This provision
1104 opens up much more general questions about the proper relationships between appointment of
1105 special masters and magistrate judges. These questions too deserve further attention.

K 1106 The first question asked in the general discussion was whether courts continue to use special
1107 masters at all for trial purposes. The Federal Judicial Center study in fact found that this practice
1108 continues. A case involving complex documentary evidence would be an example. There is no
1109 provision for cross-examination of the master; the practice continues to be separate and distinct from
1110 the use of court-appointed expert witnesses. And there continue to be occasional uses of a trial
1111 master whose report is read to a jury without any cross-examination of the master.

1112 The next question asked what percentage of masters are appointed byconsent. The Federal
1113 Judicial Center study found that 70% of appointments were made "without opposition." A large
1114 fraction of those cases involved true consent. In some 'of the cases, however, lawyers who would
1115 have preferred not to consent refrained from objecting because they feared antagonizing the judge.
1116 It was noted that if there is true consent, the parties will frame the appointing order, defining the
1117 master duties that they truly want.

1118 It was observed that judicial power is very broad, extending apparently to the limits of
1119 judicial creativity. It would be a mistake to draft a rule "backward from what we see." If we could
1120 survey state-court practice we'likely would find great use of special masters, andjudges will continue
1121 to think of still neweruses. Perhaps we should abandon both the draft subdivision (a) statement of
1122 standards for appointment and the draft subdivision (b) list of appropriate master duties. The rule
1123 could begin with the draft subdivision (c) provisions for the order appointing a master, including the
1124 requirement that the order state the master's duties. We could delete the general "powers" provision

L 1125 in subdivision (d). It may be better not to speak to the use of special m aiters in jury trials; perhaps
1126 Article l requires thatacourt be permitted to appoint a special master to assist in~ajury trial. The
1127 resulting rule would accept and~regularize the present open-ended' approach.

1128 A response was that limits in the rule help to prevent an impatient judge from evading the
1129 limits of the magistrate-judge statute by appointing a magistrate judge to do otherwise unauthorized
1130 acts as a master. Although the 19681 magistrate-judge statute specifically authorizes appointment of
1131 a magistrate judge as master, that provision has been largely overtaken by subsequent expansions
1132 of magistrate-judge powers.

1133 It was urged that much of the material in the draft rule would be better covered in a Federal
_ 1134 Judicial Center pamphlet. The draft includes a level of detail that most rules do not approach. We

1135 should be reluctant to freeze so much detail in the text of a rule. A very short list would be better.

1136 A more sweeping approach was suggested - it would be better to abolish Rule 53 entirely.
1137 It is wrong to use lawyers, or nonlawyers, to discharge judicial duties. The draft, by expanding the
1138 descriptions in the rule, will further encourage the inappropriate use - that it to say, any use - of
1139 masters.

K 1140 It was argued from the other side that we need to adapt Rule 53 to accommodate what is
1141 happening. Masters can be valuable judicial adjuncts, particularly in litigation that involves

f 1142 technical matters. A new rule should state broad standards for appointment; provide a hearing for

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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1143 the appointment decision; define standards of review; and consider the condition, found in draft Rule

1144 53(a)(1)(D), that no district judge or magistrate judge of the district is available to discharge the L
1145 responsibilities to be assigned to the master. Agreement was expressed, but with a question whether

1146 the draft Rule 53(b)(1) reference to masters who mediate or facilitate settlement will lead to

1147 appointment of ADR participants as masters. This question was met with the observation that some [7
1148 courts apparently do appoint ADR facilitators as masters, hoping that the appointment will establish

1149 a basis of judicial immunity that otherwise might not attach.

1150 Returning to the broader question, it was noted that present Rule 53 "is complicated, and

1151 mostly irrelevant' to present practice." But there does not seem to be an overwhelming need for,

1152 change, givenl the freqv et urse of consent-acquiescence to arrange master appointments. On the

1153 other hand, it, may be desirable to bring the rule into conformity with present practice, leaving

1154 whflexibilityhe 40,6i support further Ideelopments. Although no final decision need be made now

1155 whether to re'ommend revisipns, the gap between Rule 53 and practice is a strong reason to clean [
1156 up the ru le.lp 52la~icit and guidance of the process are important. The level of detail is less

1157 importnt2 al, ineed ,too much &hetail may prove to be a problem. The ways in which further

1158 flexibility may beneded can be illustrated by the increasingly familiar questions th't surround [7
1159 discovery of computer-based information, and the enhanced level of judicial discovery supervision

1160 contemplated'by theDecemberi,4' 2000 discovery amendments.'

1161 A cirent suggestion was that although there is a mismatch between Rule 53 and practice,

1162 it may be better togleave bad enough alone. But if revision is undertaken, the better approach is to

1163 be more gls ad tpermis ss directive. The details should be left to some form other than

1164 the text of thcre. 1,,lhe newly could identify appropriate processes, perhaps designate some

1165 things that, ti 1 bu not designate too much.

1166 It was askeo&whether there ae variations in practice across the country, and whether it is

1167 approptiaiteto interfere if master practice is more developed in some sections than in others. Should

1168 we be encpuraging al court$ ort5 that do not use masters as extensively as other courts, to 7
1169 increase the frequencp 9 freferences? It was responded that there is no particular sense whether local

1170 practices vary, althogh it migt e guessed that particularly busy districts have more incentive to
1171 rely on nast6rs. The Fdel FJuci Center survey did not identify any local differences. 7
1172 jIt was noted that Texs des not favor use of masters, partly because of the expense to the

1173 parties. California courts, on the other hand, seem to rely extensively on masters. [

1174 It was suggested that federal practice varies more among individual judges than among

1175 districts. Masters are used, and will be used more frequently. It would be very helpful to have a set

1176 of rules on how to appoint masters, and on how a master's report is reviewed. But it would be a [
1177 mistake to provide extensive detail on the responsibilities and duties that can be assigned to a master.

1178 Topics that might profitably be addressed in the rule were suggested. One is conflicts of [7
1179 interest, a mattertouchedbyfdr Rule 53(a)(2). Another is ex parte communications-the Federal

1180 Judicial Center study found that this is one of the topics that most troubles courts, lawyers, and

1181 masters; the draft simply provide that the order of appointment must address this topic, and it was [
1182 agreed that the appropriateness of ex parte communications depends on the purposes of the

it , . ,, i A},- ji
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1183 appointment. A settlement master, for example, may be unable to operate without ex parte
1184 communications with the parties. Other issues that should be addressed, at least in the order of
1185 appointment, are the standard of review by the court (which helps substitute for the lack of cross-
1186 examination), and compensation. On these and perhaps other matters, masters are used for so many
1187 different purposes that it may be better to list issues that must be addressed in the order of
1188 appointment than to attempt to resolve the issues in a more general way by specific rule provisions.

1189 It was observed, in response to a question, that there seems to be general agreement among
I190 magistrate judges that there are appropriate occasions for using special masters.

1191 It also was observed that the Standing Committee is more likely to be receptive to a proposed
1192 rule that simplifies present Rule 53, even as it expands the rule to reflect current practices. As withFY 1193 the current efforts of the Rule 23 Subcommittee, it may be useful to! focus more on the process of
1194 appointing special masters than on the substantive standards for appointment.

1195 It was agreed that the Rule 53 Subcommittee would work at paring the initial draft down toF 1196 a "core" draft, to be presented at the April 2001 meeting. It is not clear whether there will be
1197 opportunity to take the final steps toward recommending publication or abandoning the project in
1198 April, but it would be good to have a well-developed draft.

v 1199 Rule 51

1200 Civil Rule 51 has been on the agenda for some time, but consideration has been deferred in
1201 the press of more urgent matters.

1202 Consideration of Rule 51 began with a suggestion from the Ninth Circuit Judicial Council
1203 that something should be done to legitimate the numerous local district rules that provide for;

Lo 1204 submission of requested jury instructions before the start of trial. These rules seem inconsistent with
1205 the text of Rule 51, which provides for filing requests "[a]t the close of the evidence or at such earlier
1206 time during the trial as the court reasonably directs * * *." The Committee has determined in earlier

L 1207 discussions that there is no apparent reason to leave this question to local rules. If, as seems to be
1208 agreed, it makes sense to allow a court to direct that requests be filed before trial begins, Rule 51
1209 should be amended to permit the practice on a uniform basis. The Criminal Rules Committee has
1210 already published, and in August2000 republished, a proposal to amend Criminal Rule 30 to provide
1211 for instruction requests "at the close of the evidence or at any earlier time that the court reasonably
1212 directs."

1213 The question that remains on the agenda is whether Rule 51 should be revised in other ways.
1214 The present text of the rule does not give clear guidance to the interpretations that have grown up;
1215 an acerbic description is that "Rule 51 does not say what it means, and does not mean what it says."
1216 A draft has been provided to bring into the rule a clear statement that a failure to instruct is ordinarily
1217 reviewable only if a party has both requested an instruction and separately objected to the failure to
1218 give an instruction, but at the same time to make it clear that the request need not be repeated as an

A_ 1219 objection if the court had made clear that it had considered and rejected the request. The draft also
1220 would express the "'plain error" rule that has been adopted in most of the circuits, but explicitly
1221 rejected in the Seventh Circuit.

L_

K
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1222 Beyond clarification of matters now addressed by Rule 51, a revised draft considered at the

1223 meeting would address matters not now covered by Rule 51. It would require the court to inform

1224 the parties of all proposed instructions, not only its action on party requests. It would make it clear

1225, that instructions may be given ,at any time after trial, begins, and would provide for supplemental

1226 instructions., ,,In, addition, the draft would allowzany party to rely on the requests or objections of

1227 anotherparty, so]diug as thetrequestor objection directly addresses the same issue and position.

12 2 8 The first comment in the discussion observed that the practice of informing the parties of all

1229 proposedjinstrucqtions, before jury arguments makes it possible to take objections before the

1230 instructionsjand arguments,,enabling the court to direct the jury to begin deliberations as soon as

1231 arguments and instructions have been completed. The alternative of providing a gap for objections

1232 between the ccincluding presentations to the jury and actual submission is undesirable. H
1233 But it may be useful to, provide one final chance to object to deviations from the proposed

1234 instructions as provided to the parties. Appellate judges report that a substantial number of district H
1235 judges ,appear to compose important parts of their jury instructions as they are delivering the

1236 instructions. ''And at times a judge who' says that'one instruction will be' given actually gives a-

1237 different instruction. H
1238 As a matter of drafting detail, it was suggested that care must be taken to fit the required time

1239 for objecting to the provision for supplemental instructions. An objection to a supplemental H
1240 instruction, as contemplated by draft Rule 51(b)(4), usually cannot be made "before closing

1241 arguments" as draft Rule 51(c) would require. This problem might be cured by deleting the reference

1242 to closing arguments, but it is important that closing arguments be made with full knowledge of the

1243 instructions - an objection before the instructions will not serve that goal if the court delivers the

1244" instructions after closing arguments. Work is needed on the timing of objections: they should be

1245 required before instructions are'given, but opportunity also must be afforded to object to the way the

1246 instructions were actually given.

1247 Another question is whether an objection that was not timely maderas to the original

1248 instruction can be salvaged by making it when the instruction is repeated. It was concluded that it

124,9 is proper to object to a decision to reread only part of an instruction when more should be given, but

1250 that it is too late to, object to the substance of the original instruction. L
1251 It was noted that many judges submit written instructions to the jury, but it was not

1252 recommended that this practice be required by Rule 51. ' F

1253 It was noted that to the extent that Civil Rule 51 overlaps Criminal Rule 30, vigorous efforts

1254 should be made to conform to the style of Rule 30 without doing violence to the traditions that have

1255 grown up around'the language of present Rule 5 1. ' H
1256 The question was raised whether it is necessary to address the sensible and ongoing practice

12 57 of giving supplemental instructions, in light of the difficulty of relating this practice to the proper I
1258 timing of objections. It was responded that it is useful to provide for supplemental instructions
1259 because they can be tricky, there is a risk that in the desire to facilitate continued jury deliberations

1260 with minimum disruption, the court may forget the need to ask the lawyers for their input. One judge H
1 261 observed that when the jury sends in a note or request, it is good practice to draft a proposed

H
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1262 response and then request the parties to respond to the proposal. The request and response should
1263 be in open court, although the failure to get party input should not lead to reversal if the
12 64 supplemental instructions were correct or harmless.

1265 Discussion of the plain error standard asked whether stating it in the text of Rule 51 will
1266 create mischief. It was responded that thedraft provision is useful. It reflects what most, but notL 1267 all, appellate courts do now. It gives great flexibility. The plain error test applies to allow review
1268 of errors not properly preserved in the trial court across a vast range of mistakes in civil proceedings.
1269 Jury instructions properly fall within its sweep. And the ongoing standard, incorporated in the
1270 simple reference to "plain error," makes it very difficult to win reversal.

1271 Another question was addressed to the provisions that would allow a party o take advantage
1272 of requests and objections made by another party who had presented the self-same issue. There are
1273 many cases with coparties. It was urged that each party should be required to do something explicit,
1274 if only to state adoption of the requests or objections of another party. But it was urged in response
1275 that all the purposes of Rule 51 have been served if the court has had a clear opportunity to consider
1276 an issue and, with appropriate request and objection, has consciously chosen the instruction actually
1277 given. There is no need to punish a party whose lawyer may have been inept or may have decided
1278 unwisely that there was no need to reiterate points already clearly made and clearly considered. It
1279 was the sense of the Committee members that because objections to instructions are so often related
1280 to the particular evidence admitted as to a particular party, the district judge needs to know which
1281 of the parties objects to the instruction in evaluating the cogency of the objection. It was tentatively
1282 concluded, however, that the draft should be revised by changing, "a" party to "that" party.

1283 Rule 43(a)

1284 Magistrate Judge Morton Denlow wrote to the Committee to suggest that the rules reflect the
1285 practice of holding a trial on summary-judgment papers. This practice has gained increasing
1286 recognition for situations in which summary judgment is not appropriate, but the parties have agreed
1287 that the court should decide the case on the summary judgment papers without hearing live
1288 witnesses. The procedure depends on the consent of all parties, on the agreement of each party that
1289 it does not wish to present any live witness. The result of the procedure is far different from
1290 summary judgment. Rather than decide the question of law whether there is sufficient evidence to
1291 pass beyond the threshold for judgment as a matter of law, a question that is reviewed de novo on
1292 appeal, the trial court actually decides the case. The Rule 52 requirements for findings of fact and
1293 separate conclusions of law must be honored. Appellate review of the fact findings is for clear error,

v 1294 not as a matter of law.

1295 The draft Rule 43(a)(3) prepared to illustrate the proposal was more general than the
1296 transformation-of-summary-judgment cases that inspired it. It would allow'part or all of the
1297 testimony of a witness to be presented in written or recorded form, with the consent of all parties and
1298 in the court's discretion. Some courts are experimenting already with such devices as presentation
1299 of the direct testimony of expert witnesses by written reports, followed by in-court testimony that
13 00 begins with cross-examination. More generally, parties who recognize that a case is not suitable for
1301 summary judgment still may prefer trial on a written record. The unavailability of witnesses, the

v 1302 difficulty and cost of producing witnesses, the cost of a live trial in relation to the matters at stake,
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1303 or even a sense that a written record provides a fully satisfactory basis for decision may prompt
1304 consent.

1305 General discussion concluded that there is no need to pursue these issues at present. At most,
1306 there is a small problem. The Committee's general reluctance to proliferate rules changes during a 7
1307 period that has seen many rules changes should control.

1308 Next Meeting F-7

13 09 The next meeting was tentatively scheduled for April 23 and 24, 2001. The site may be in l
Washington, D.C., or at Stanford Law School.

Respectfully submitted, L

Edward H. Cooper
Reporter
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I. Introduction

Law The Advisory Committee on the Rules of Criminal Procedure met on October 19-20,
2000 in San Diego, California and considered pending amendments to the Rules of Criminal
Procedure. The Minutes of those meetings are included as an Appendix.

II. Action Items: Approval of Restyling of Habeas Rules

In addition to the publication of proposed amendments to the Rules of Criminal
Procedure, discussed infra, the Committee is awaiting public comments on the publication

L of selected rules in the Rules Governing § § 2254 and 225 5 Proceedings. As discussed at the
Standing Committee meeting in June 2000, those proposed changes resulted from a review

-,to determine if changes were required as a result of the passage of the Antiterrorism and
Effective Death Penalty Act, which amended a number of applicable federal statutes.

In the process of reviewing those rules, the Committee concluded that it would be
beneficial to consider global style changes to the rules. For example, as observed at the June
Standing Committee meeting, the current rules are not gender neutral. At its October 2000,K meeting the Committee discussed the possibility of planning and implementing a restyling
of the habeas rules. The Committee has concluded that the rules should be restyled and
recommends that the Standing Committee approve that project. Any restyled rules would

E not be presented to the Standing Committee until at least January 2002.
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Recommendation: TheAdvisory Committee recommends thatthe Standing Committee
approve a restyling of the Rules Governing § 2254 Proceedings and the Rules Governing
§ 2255 Proceedings.

III. Information Items.

A. Publication of Restyled Criminal Rules 1-60-Pending Comments

1. In General

In May 2000, the Committee completed drafting restyled Rules of Criminal
Procedure, a project begun in 1999. The Standing Committee's Style Subcommittee working
with Mr. Bryan Garner prepared the first draft. That draft was reviewed and edited by one
of two subcommittees who met several times in Washington, D.C. and during several
conference calls of groups within each subcommittee. A block of rules was assigned to a
subcommittee and within that group individual members were asked to take the lead on
editing or researching any special problems. The work of the subcommittees was then -
presented to the full Committee for its consideration. Discussions on those proposed
revisions occurred at five full Committee meetings (including one specially called "style"
meeting). Each rule was reviewed several times in the process. K

In January 2000, the Standing Committee approved the publication of Criminal Rules
1 to 31, subject to some suggested editing and revisions. At its meeting in June 2000, the
Standing Committee approved publication of the remainder of the rules, Rules 32 to 60. Li

During the restyling project the Criminal Rules Committee identified rules that it L

believed required significant (and potentially controversial) substantive amendments. In
addition several rules had been under active consideration before the Committee began its L
style project. During discussions about the-best way to publish all of the rules for comment,
the Advisory Committee believed that it would be appropriate to segregate those rules from
the rest of the style package. 7

At its June 2000 meeting, the Standing Committee approved the Criminal Rules
Committee proposal to publish a separate package of substantive amendments for public
comment. That "substantive" package consists of proposed amendments to Rules 5, 5.1, 10,
12.2, 26, 30, 32, 35, 41, and 43.

The "style" package consists of all of the rules, minus the substantive changes that
the Committee believes might draw some controversy. Thus, if after the comment period
ends, the Committee decides that some amendments in the substantive package should not C

be forwarded at this time to the Judicial Conference, we will nonetheless have a proposed '
restyled version of that same rule that can be forwarded. 7

7.
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Both packages contain "Reporter's Notes" for the ten rules that have been published,
both in the style package and in the substantive package. Those notes explain that another
published version of the rule exists so that the reader will clearly understand that the style
version does not contain substantive changes that may require additional attention and
comment.

2. Further Review by the Style Subcommittee

During the process outlined, supra, the Committee consulted with members of the
style subcommittee and consultants but the style subcommittee had not completed a
review of the final work product. That was accomplished following the Standing
Committee's June 2000 meeting. Professor Kimble and Mr. Joseph Spaniol, working
with the style subcommittee conducted a comprehensive review of the style package and
submitted their suggested changes to the Advisory Committee in September 2000. The
suggested changes were fairly comprehensive. In addition to observing a number of
potential inconsistencies in style, the subcommittee also raised a number of questions
about the rules and in several places suggested a complete redrafting of several
provisions.

3. Review of the Style Subcommittee's Recommendations.

At its October 2000 meeting in San Diego, the Advisory Committee considered
the proposed changes submitted by the style subcommittee. During the review and
discussions of those proposals, the Committee focused on several global issues:

First, the Advisory Committee had decided on a method for using Arabic
numerals for any number less than 10 (ten) unless the number was "1." The Committee's
view was that it seemed awkward to write the number 1 in those instances. The Style
Subcommittee proposed a different system.

Second, the style subcommittee noted that throughout the rules there apparently
was some inconsistency in identifying cross-references to other provisions within each
rule. In some instances the cross-reference was to a particular subdivision or paragraph
and in others the cross-reference was simply to "this rule."

Third, the style subcommittee recommended that the rules use the word "attorney"
rather than "counsel."
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Fourth, the Style Subcommittee recommended a number of additions and changes to
the titles of subdivisions and paragraphs. They noted the preference for using the "ing" form
of the word.

Fifth, the style subcommittee recommended that for any deleted or transferred rules, X

that a notation be added that those rules are "reserved."

The Advisory Committee considered these issues and referred them to the two
subcommittees for consideration and recommendations. The subcommittees are scheduled
to meet in March 2000 to consider the proposed style changes, the written public comments E
and any testimony heard at the three scheduled public hearings on the proposed rules.

B. Continuing Consideration of Other Revisions to the Published Rules.

At its October 2000 meeting, the Committee also considered several proposals to
modify provisions included in the both the style and substantive package. Final action on
those proposals will be taken, if at all, at the Committee's April 2001 meeting in
Washington, D.C.

1. Rule 1. Restoring Reference to 28 U.S.C. § 1784. t

In reviewing the proposed style changes, one of the members of the Committee
concluded that a reference to 28 U.S.C. § 1784 may have been inadvertently omitted from
Rule I (a)(5), which lists proceedings that are not governed by the rules of criminal
procedure. That statute is a special contempt provision that applies to persons residing K
abroad who fail to respond to a subpoena. The Committee agreed to restore the reference.

2. Rule 32. Sentencing; Requirement that Court Rule on
Unresolved Objections. E

In its proposals to amend Rule 32, the Advisory Committee included a provision that
will probably generate some controversy. As noted at the June meeting, the Committee
discussed whether to retain revised Rule 32(h)(3)(A) (portions of current Rule 32(c)(1)). l
Some members of the Committee were of the view that the provision, which requires the
court to rule on all unresolved objections to the presentence report, would be an unnecessary H
burden on the court[ Other members argued that the Bureau of Prisons-regularly relies upon
the presentence report to make important decisions about post-sentencing disposition of
defendants, for example, designating them for a particular confinement facility. In the end,
the Committee adopted language that would require the sentencing judge to rule on all
unresolved objections to a "material" matter in the report. For all other unresolved
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objections the judge may either rule on them or conclude that the objections affect matters
that will not be considered in imposing an appropriate sentence. The Committee envisions
that a "material" matter would include those matters that would typically impact on treatment
of the defendant in the prison system.

To date there has not been any significant comment on the proposal. The Criminal
Law Committee is apparently considering whether to offer its views on the proposal.

3. Rule 35. Correcting or Reducing a Sentence.

The Advisory Committee has given additional consideration to both provisions in
Rule 35, following the Standing Committee's June 2OOO meeting. First, Rule 35(a) permits
the trial court to correct clear errors within seven days of "sentencing." At the Standing
Committee's meeting, the Appellate Rules Committee suggested that it might be helpful to
address, in the rule, the question whether the term "sentencing" referred to the oral
announcement of the sentence or entry of the judgment, reflecting the sentence. The
Criminal Rules Committee consideredithat issue at its October meeting, and decided that the
rule should be changed to state explicitly that the time runs from the oral announcement of
the sentence. That is the view of the majority of the federal courts that have addressed the
issue.

Second, at the Standing Committee's meeting in June, several members had
questioned the purpose and meaning ofthe proposed change in Rule 35(b) (motion to reduce
sentence) and whether the amended language would actually adopt the decision in United
States v. Orozco, 160 F.3d 1309 (I1th Cir. 1998), as reflected in the Committee Note.
Current Rule 3 5(b) permits the government to move for reduction of a defendant's sentence
if the defendant has provided substantial assistance in investigating or prosecuting another
person. The rule includes a one-year limitation; hoxyever, the government may file its motion
for relief more than one year after sentencing if the defendant provides information that was
not known to be helpful to the government until nore than. one year has elapsed.

In Orozco, the defend'ant provided the information to the government within one year
of sentencing. But the government did not realize the helpfulness of the information until
more than one year had elapsed. The Eleventh Ciircuit concluded that under a strict reading
of Rule 35(b) no relief could be granted to the defendants United States v. Orozco, 160 F.3d
1309 ( 1th Cir. 1998) (denyingjrelief and citing cases). Compare United States v. Morales,
52 F.3d 7 (1st Cir. 1995) (perni'itting filing land granting of motion). The court in Orozco
urged an amendment to Rule 35(b) to:'

address the apparent unforeseen situation presented in this case where a convicted
defendant provides information to the government prior to the expiration of the
jurisdictional, one-year period from sentence imposition, but that information does
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- not become useful to the government until more than one year 'after sentence
imposition. Id. at 1316, n. 13.

Several members of the Standing Committee questioned whether the proposed
amendment was limited to the holding in Orozco. In particular, Judge Kravitch (who was
on the panel that decided Orozop) believed that the amendment was broader than the court's
decision. As a result of post-meeting discussions with Judge Kravitch and other members J
of the Advisory Committee, it was decided that the draft should be clarified and conformed
to Orozco before publication, but that the Advisory Committee might want to revist the issue.

At its meeting in October 2000, the Advisory Committee discussed the issue and
tentatively decided to consider restoringjthe broader language in the original draft of the
rule-thus potentially going one step beyond ihe Orozco decision.

4. Rule 41. Covert Entries.

Included in the substantive publication package is an amendment to Rule 41 (Search
and Seizure) that would address the issue of procedures for conducting covert searches,
pursuan to a warrant; the Rule includes specific timing and notice requirements for such
searches. Although the Committee expects this provision to be controversial, no significant 7
comment has been yet made on this proposal. As reported at the June 2000 meeting, the L
Advisory Committee discussed this proposed change at length, and approved the final
version of the rule by a very close vote. The topic was a subject of recent legislation. X

Proposed legislation, which would have remoyed the notice requirement in current Rule 41
for covert searches, failed.

5. Rules 45 and 56. Presidents' Day. F7

In restyling Rules 45 and 56, the Style Subcommittee used the Appellate Rules 26
and 45 as a model and recommended changing the designation of Washington's Birthday to
"Presidents' Day," the more commonly used designation for the federal holiday in February.
The Committee followed that recommendation and made the change in Criminal Rules 45

and 56. The Committee, however, has received correspondence from Mr. W. Thomas
McGough, Jr., a member of the Appellate Rules Committee, who researched --- at the L
request of the Appellate Rules Committee,- and made the case that the correct statutory
designation remains listed as "Washington's Birthday" and that it should remain as such in
the federal rules ofprocedure. The Committee has unanimously agreed to restore the original K
designation of "Washington's Birthday."

N
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C. Consideration of Question on How to Present Packages to Judicial
Conference.

Although the Advisory Committee has considered the issue of the most appropriate
way to present any approved rules to the Judicial Conference, it has not yet prepared any
formal recommendations. The reason for the two separate packages of amendments,
explained supra, was to highlight for public comment those changes that had been under
consideration prior to the style project and also those amendments that the Committee would
generate some controvsey.

The Committee believed that if any proposed changes were highly controversial,
rather than potentially jeopardize the style changes in any particular rule, the so called
"substantive" change could be deferred or dropped. At this point, the Advisory Committee
is deferring any recommendation until it has had an opportunity to review carefully the public
comments, consider possible changes to the rules, and submit its reports to the Standing
Committee in June 2001.

Attachments:

Appendix A. Minutes of Meeting, October 2000.
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,- MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

r, ~ October 19-20, 2000
San Diego, California

7 The Advisory Committee on the Federal Rules of Criminal Procedure met at San
Diego, California on October 10 and 20, 2000. These minutes reflect the discussion and
actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Thursday October 19, 2000. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. David D. Dowd, Jr.
Hon. Edward E. Carnes
Hon. John M. Roll

L7 Hon. Susan C. Bucklew
Hon. Tommy E. Miller
Prof Kate Stith17 Mr. Darryl W. Jackson, Esq.
Mr. Donald J. Goldberg, Esq.
Mr. Lucien B. Campbell

L7 Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal
Division, Department of Justice7 Prof. David A. Schlueter, Reporter

Also present at the meeting were: Hon. Anthony J. Scirica, Chair of the Standing
Committee, Hon. A. Wallace Tashima, member of the Standing Committee and liaison to
the Criminal Rules Committee; Mr. Roger Pauley of the Department of Justice; Mr. Peter
McCabe of the Administrative Office of the United States Courts, Mr. John Rabiej Chief
of the Rules Committee Support Office of the Administrative Office of the United States
Courts; Professor Joseph Kimble and Mr. Joseph Spaniol, consultants to the Standing
Committee.

17 Judge Davis, the Chair, welcomed the attendees and noted-the presence of a new
member of the Committee, Mr. Donald Goldberg.

17

Lo
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[Later in the meeting, Judge Davis acknowledged the dedicated efforts and 7
contributions of Judge Dowd and Mr. Jackson as members of the Committee. He noted,
with gratitude their service to the Committee and that they would be missed.]

U. APPROVAL OF MINUTES

Mr. Jackson moved that the minutes of the' Committee's meeting in New York
City in April 2000 be approved.' The" motion was seconded by Judge Miller and carried
by a unanimous vote.

m. STATUS OF PENDING AMENDMENTS BEFORE
THE SUPREME COURT

Professor Schlueter informed the Committee that amendments to Rules 6, 7, 11,
24(c), 32.2, and 54 (approved by the Supreme Court on April 17, 2000) had been
forwarded to Congress. Barring any additional action by Congress, those changes will go
into effect on December 1, 2000.

IV. CRIMINAL RULES UNDER CONSIDERATION

A. Report on Status of Restyling Project-Rules Approved for
Publication

LX

Professor Schlueter reported that the Standing Committee at its June 2000
meeting in Washington had approved the Committee's recommendation' to publish two L
separate packages of rules for public comment. The first package, known as the "style" L
package contains the proposed style changes to the criminal rules. The second package
contains ten rules, and is known as the substantive package. Those amendments include,
not only the style changes proposed but also major changes in practice. Both packages L
contain "Reporters Notes" that explain that the reader should be aware that there are two
separate packages.

He also noted that dates and places had been set for public hearings on the
proposed amendments.

B. Review of Suggested Changes from the Style Subcommittee

Judge Davis noted that the Standing Committee's Style Subcommittee had
reviewed the style package and had made a number of suggested changes to the published 7
rules. He also noted that Professor Schlueter had prepared a memorandum addressing the
proposed changes, with a view toward assisting the Committee in deciding whether to

Ell
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make the changes. Judge Davis continued by stating that the plan was for the two
subcommittees to review the proposed changes and report their recommendations to the
full Committee for action.

Professor Schlueter indicated that he had reviewed the proposed changes and had
identified a number of proposals that seemed, to be global in nature and that it might be
helpful to resolve some of those questions before each subcommittee reviewed its
assigned rules.

Judge Dowd, the out-going chair of Subcommittee A indicated that the
subcommittee had met briefly in an attempt to determine the best way to proceed with
reviewing the Style Subcommittee's proposed changes. He noted, for example, that the
Subcommittee had proposed a complete redraft of Rule 11(f), which created a potential
problem because the current language tracks the language selected by Congress in
amending Federal Rule of Evidence 410. He noted that some of the proposed changes
might result in a substantive change.

The Committee engaged in a lengthy discussion regarding whether the changes
were necessary. Several members expressed concern that the proposed changes reflected
a question of preference and were not critical to producing a good work product. Others
noted that if the language could be improved, and time permitted, it would be appropriate
to give full consideration to the proposed changes. Others noted that several proposed
changes might result in substantive changes to the rules.

Judge Davis noted that as a starting point, the Committee could consider
Professor Schlueter's list of potential global changes. The two subcommittees could then,
focus on the proposed changes for their particular rules, at specially called meetings in
the spring.

The first proposed change centered on whether to use the word "attorney" or
"counsel" or both terms throughout the rules. The style subcommittee had recommended
that one or the other, but not both, should be used. Following additional discussion,
Judge Davis called for a straw poll that indicated that the Committee was not inclined to
accept the subcommittee's suggestion that the term "attorney" be substituted for
"counsel" in all of the rules. The subcommittees will review each rule for possible
changes in using those terms. Mr. Pauley suggested the Subcommittees be sensitive to
using the terms "an attorney for the government" and "the attorney for the government."
He observed that in several rules, the original intent was to avoid limiting operation of the
rule to only one assigned attorney who might be representing the government.

Mr. Pauley also raised the issue of whether a proposed change in Rule
32. l a)(3)(D) concerning whether a probationer should be advised of the right to remain
silent during 'is or her initial appearance. The discussion focused on whether the
privilege against self-incrimination applies at revocation proceedings, and whether the
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proposed provision might result in a change of a probationer's substantive rights. This
issue will be researched for the next Committee meeting. hi

LJ

Professor Schlueter noted that another potential global change was whether
internal cross-references to another provision within a rule should specifically cite the
cross-referenced section, subsection, or paragraph. He noted that the style subcommittee
,had identified Consistent ruse of that practice. The Committee decided to address that
issue on a rule-by-rule basis.

He also noted that the Style Subcommittee had recommended changes in a
number of titles and subtitles of rules in an effort to use gerunds. Several members noted
that the titles and subtitles adopted by the Committee in the published rules often
reflected ,deliberate of particular terms to capture, as one member noted, a bundle of
ideas. Following additional discussion, the Committee agreed that proposed, hanges in
titles should be considered on a rule-by-rule basis.

Professor Schlueter indicated that the Subcommittee had recommended deleting 7
any use of the term "abrogated" in those rules that had been deleted and instead using the LI
word "reserved" in all instances. IThe Committee discussed use of those terms and settled
on use of the terms "deleted" or "trans erred" to more accurately indicate (at least for
now) what had happenedto rules that once existed. It rcognized that there may be other-
terms that could be used in a particular rule.

Several members questioned whether em-dashes should be used in the rules, -

rather than commas. Other members pointed out that in the original draft submitted by
the Style Subcommittee, em-,dases had been inserted for purposes of emphasis.

Professor Schlueter suggested that with regard to the Subcommittee's suggestion
that Rule 1 1(f) (admissibility of statements during plea discussions) it might be prudent 7
to simply cross-reference Federal Rule of Evidence 410, rather than attempt to restyle
language that had been iitially prod by Congress. The, subcommittee responsible
for that rule will address that recomendation. 7

Mr. Rabiej raised the question about possible meeting dates for Subcommittee A
and Subcommittee B., Fo11oniaddtional discussion, the Committee agreed that it
would be best to hold those meetigs i March. That would permit some time to compile
and organize any public ,omes on a'particular rule (after the public comment period
closes on February 15, 2001) ad yet provide ample time to circulate work of the two 7
subcommittees to the full Commttee inprleparation for the Spring meeting.

C. Other Rules Pending Before the Committee

1. Rule 1. Restoring Reference to 28 USC 1784 to Rule l(a)(5). 7
7
F7
Li
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Mr. Pauley noted that in the style project, a reference to 28 U.S.C. § 1784, may
have been inadvertently omitted from Rule 1(a)(5), which lists proceedings that are not
governed by the rules of criminal procedure. He explained that that statute is a special
contempt provision that applies to persons residing abroad who fail to respond to a
subpoena. He noted that although there is some question about whether Rule 43
(contempt proceedings) actually applies to contempts under § 1784, he believed that the
most prudent course would be to retain the reference to § 1784 in Rule 1. Without taking
a formal vote, the Committee agreed with that recommendation.

L~.

2. Rules 29, 33 and 34. Whether Rules Should be Amended to
Change Time for Filing Motions.

Professor Schlueter informed the Committee that Judge Friedman had written a
memo to the Committee raising the question whether additional consideration should be
given to the 7-day deadlines set out in Rules 29, 33, and 34. He was concerned that a
defendant might be prejudiced where the judge is absent or dilatory. Because Judge
Friedman was not able to attend the meeting and present his views, Judge Davis deferred
the matter to the next Committee meeting.

3. Rule 35. Whether the Term "Sentencing" Should be Defined
7 and Whether Rule 35(b) Should be Amended.

Judge Davis presented an overview of the Standing Committee's concerns about
the proposed amendments to Rule 35. First, he noted that several members had
questioned-the purpose and meaning of the proposed change in Rule 35(b) (motion to
reduce sentence) and whether the amended language would actually adopt the decision in
United States v. Orozco, 160 F.3d 1309 (11th Cir. 1998). In particular, Judge Kravitch

L (who was on the panel that decided Orozoo) believed that the amendment was broader
than the court's decision. ,Judge Davis added that he and Professor Schlueter had
consulted with Judge Kravitch after the meeting and that as a result of that meeting,
Judge Carnes, Mr. Pauley, and Mr. Campbell had conferred on modifying the language
for publication and had drafted a change to the rule before it, was published in August.
Thus, the version currently before the public is narrower than the version originally

L presented to the Standing Committee. -

Mr. Pauley argued for a broader application of the rule. That is, a defendant who
knows about information that is helpful to the government but, does not realize its
importance until more than one year has elapsed, should be able to move for sentence
relief The Committee engaged 'in an extended discussion on this point. Several

L members indicated that there were good reasons for requiring the, defendant to provide
the helpful information within one year and the need for finality. A broader reading, they
argued, would potentially leave the door open indefinitely for la defendant to comeE, forward several years later, arguing that he had known about the helpful information but
had not provided it earlier because he had only recently realized its importance to the.

7
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government. Others believed that there were other safeguards in place for assessing the
credibility of a defendant's averments and integrity of the process

Following additional discussion,. the Committee informally agreed to consider
broader language in the rule: IMr. Pauley agreed to work onthat draft.,

Turning to Rule 35(a), concerning the time for correcting technical errors, etc. in
announcing'the sentence, Judge Davis reported that the Appellate Rules Committee had
questioned whether the Committee might wish to amend the rule to state with more
particularity what constitutes "sentencing" for purposes of triggering the 7-day period in
that rules He noted that an argument [could be made thatv'in the interests of consistency
that time should commence with the entry of the written judgment, and not the oral
announcement of the sentence.

Professor Schlueter recounted the genesis of the rule in 1991 and that the
Committee at that time was concerned about correcting incorrectly announced sentences
within the 10-day period for filing a notice of appeal. He noted, however, that the L
AppellateRule 4 had been subsequently amended to, avoid any potential jurisdictional
problem with making such corrections.

Mr. Pauley stated that of the courts that addressed the rule, the majority position
was that the 7-day period for correcting a sentence runs from the oral announcement of
the sentence. Following additional discussion, the Committee voted by a margin of 6 to 2 L
to amend the rule to read "oral announcement of the sentence."

4. Rule 41. Proposed Amendments on Installation and
Monitoring of Tracking Devices. 7

Judge- Davis opened the discussion on the topic of issuing warrants for tracking
devices by noting that the Committee had briefly discussed the issue at its Spring 2000
meeting in New York and that he had asked the Rule 41 subcommittee to determine if -

any amendment should be made to address that issue, In particular, he had asked Judge
Miller to poll the magistrate judges- to learn whether this is an issue that posed any special
problems beyond the normal warrant requirements in Rule 41. L

Judge Miller reported that he had polled other magistrate judges and that there
was a wide variety of sample warrants-because there were not uniform standards or
procedures to issuing tracking devicewarrants. He identified three issues that ought to be
addressed. First, he recommended that there should be a uniform procedure for such
warrants? Second, he believed that the current language in the published version of Rule L

41 provided a good starting point for drafting the appropriate language. Third, he noted
that he and other members of the subcommittee had drafted proposed language to effect
the changes. And finally, the subcommittee had, incorporated language from the wiretap

q , . . .. . .~ ~ ~~i
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statute to permit (or require) private persons to be involved in executing the tracking7 device warrant.

He continued by noting that the proposed draft would permit only federal judges
7 to issue tracking device warrants. Mr. Pauley provided additional comments on the

subcommittee's draft. He noted, for example, that he thought more time should be
provided in a warrant for tracking the object of the search and that the Committee wouldK eventually have to address, that issue.

Other members of the Committee questioned why it would be necessary to
address the issue in Rule 41 and that perhaps the issue should be left to the courts. Still
other members noted that a void exits in this area and that there is no guidance from the
courts, or the rules, as to what standard or procedure should apply, for tracking device
warrants. Mr. Pauley noted in particular that the Supreme Court has left open the
question of what standards and timing requirements should apply.

Following additional discussion, there was a consensus that the Committee might
gain additional insights from the public comments on the proposed changes to Rule 41
and that the subcommittee should continue its work on the tracking device warrants.,,

5. Rules 45 and 56. Proposed Amendment to Change Designation
of Presidents' Day to Washington's Birthday.

Professor Schlueter pointed out that in restyling Rules 45 and 56, the Style
K Subcommittee had proposed changing the designation from "Washington's Birthday" to

Presidents' Day, the more commonly used designation for the federal holiday in
February. He noted that that was the term used by the Appellate Rules Committee when
they restyled the Appellate Rules several years ago. He noted, however, that the
Committee had received correspondence firom Mr. W. Thomas McGough, Jr. concerning
the issue. Mr. McGough, he said, made the case that the correct statutory designation

L remains listed as "Washington's Birthday" and that it should remain as such in the federal
rules of procedure.

Following additional discussion, Judge Carnes moved that Rules 45, and 56 be
changed to read "Washington's Birthday." The motion was seconded by Judge Miller

7 and passed by a unanimous vote.
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

6. Rules Governing § 2254 and § 2255 Proceedings.

Judge Tashima (a member of the Standing Committee and liaison to the
Committee) indicated that he had sent a letter to the Committee raising the question
whether the Rules Governing § 2254 Proceedings and the Rules Governing § 2255
Proceedings should conform to the new statute of limitations for seeking collateral relief

B~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
I ~~ ~ ~
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He also noted that perhaps the issue could be addressed in modifying the forms used for
seeking relief

Judge Carnes, chair of the habeas subcommittee, responded that the subcommittee
had not, focused on the standard forms and that they had discussed the issue of laches vis'
a vis the statute of limitations and that he knew of no case where Rule 9 had been applied"
toa case involving less than a-ten-year delay. Judge Miller indicated that he had polled .
his fellow magistrate judges and that there was a consensus that there would probably be
no need to amend the rule. Judge Davis noted that if any change would be mad~e, it could
be made in lateramendments to the rules.

Judge Miller raised, the issue 'Whether the Committee should give, some
consideration to ,`.'restyfitg', the Habeas Rules. Judge Scirica indicated that the Standing
Committee would probably defeto the Advisory Committee on any decision to do so; he
agreed that based on comnits atthe Sta Committee meeting regarding the absence
of gender neutral language, and other issues, it might be prudent to consider
consideration of style ,change. He ajsa inicedhthat it would probably'be wise to begin
work on the' standard forms. n Filyl rofessor Kimble agreed to startr work. on restyling
the HabeasRules. I 1

mI. OTHER RULES AND ISSUES PENDING BEFORE OTHER ADVISORY
COMMITTEES, THE STANDING COMMITTEE, AND THE JUDICIAL

CONFERENCE

A. Financial Disclosure Rules.

Professor Schlueter reported that the Standing Committee had approved the 7
Committee's proposed new Rule -.12.4. (Disclosure Statement) for publication and
comment. He indicated that at the suggestion of the Standing Committee, an effort had
been made by the Reporters of the 4Advisory Committees to use uniform language, where
possible, for similarly proposed amendments in the Civil and Appellate Rules. Professor L
Coquillette added that Appellate Rule 26.1 had been previously adopted and that that rule
had provided the.,general outline for the proposed civil and criminal rules.

B. Rules Governing Attorney Conduct.

Professor Coquillette provided a brief report on the status of the move to adopt
standard rules governing attorney conduct. He indicated that the interest persons and
organizations were continuing to work on the matter.

'C. 'Status Reports on Pending Legislation Potentially Affecting the 7
Criminal Rules.

7;,
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Mr. Rabiej reported that attempts by Congress to enact changes in grand jury
procedures at this point lacked any real momentum. But, he added, given Congress'
continuing interest in grand jury matters, the Criminal Rules Committee would probably
become involved in the debate over whether any amendments should be made to the
rules.

HIe also informed the Committee that congressional attempts to amend Rule 41
(HR 2987) had failed. A provision in that bill would have deleted the notice provisions
in Rule 4 1(d) regarding covert entries.

D. Technology Subcommittee of the Standing Committee.

Mr. Rabiej stated that within five years, -all federal courts would have the
capability of receiving electronic filings and that eventually the Committee might have to
address the issue in greater detail. Mr. McCabe added that there is some concern in
criminal cases about public access and that currently there is sentiment not to make
criminal case files accessible to the general public. At this point, he added, no significant
policy decisions have been made on this particular point.

IV. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

The Committee agreed to hold its next regularly scheduled meeting in
Washington D.C. on April 26 and 27. [At the suggestion of Judge Davis, the Committee
subsequently agreed to add an additional day for that meeting, April 25th.]

Respectfif1ly submitted,

David A. Schlueter
Reporter, Criminal Rules Committee

K~~~~~~~~~~~~~~~~~~~~~~~~
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Advisory Committee on Evidence Rules

DATE: December 1, 2000

RE: Report of the Advisory Committee on Evidence Rules

I. Introduction

The Advisory Committee on Evidence Rules did not hold a Fall 2000 meeting. TheAdvisory Committee is working on a number of long-term projects, but none of them requiredimmediate consideration by the Committee. This memorandum reports on the status of thoselong-term projects.

II. Action Items

No Action Items

III. Information Items

L A. Consideration of Evidence Rules

IL;- At its April 2001 meeting the Committee will consider the possibility of proposingamendments to two Evidence Rules-Rules 608(b) and 804(b)(3).
1. Rule 608(b) -Evidence Rule 608(b) prohibits the admission of extrinsic evidencewhen used to impeach a witness' "credibility". Read literally, this would mean that extrinsicevidence could never be offered to prove any aspect of a witness' credibility. But the SupremeCourt made clear in United States v. Abel that the term "credibility" really means "character fortruthfulness." Impeachment on non-character grounds, such as for bias, is not covered by theextrinsic evidence limitation of Rule 608(b). Abel basically distinguishes a character attack (as to
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which extrinsic evidence is absolutely inadmissible) from all other forms of impeachment (as to

which extrinsic evidence can be admitted subject to Rule 403).

After an extensive review of the case law, the Committee determined that a fair number

of reported cases misapply current Rule 608(b) by invoking it to preclude extrinsic evidence

offered for non-character forms of impeachment. Litigants also appear to be misinterpreting the

Rule "at the trial level, and many litigants apparently do not proffer extrinsic evidence for non-

character impeachment because they believe that the Rule on its face prohibits it. j

After discussion and deliberation at its April 2000 meeting, the Evidence Rules

Committee directed the Reporter to prepare a draft amendment that would: 1) substitute the term

"character for truthfulness" forthe word "credibility" in Rule 608(b); 2) add language to the Rule

to provide that where extrinsic evidence is prohibited, it cannot be referred to directly or

indirectly (in order to prevent an abusive practice by which a: party impeaching a witness' 19

character will try to smuggle in extrinsic evidence by referring to consequences suffered by the

witness for his alleged misconduct); and 3) include language in the Committee Note specifying

that the admissibility of extrinsic evidence offered to impeach the witness on grounds of LI

contradiction, prior inconsistent statement, bias or lack of capacity is governed by Rules 402 and

403, not by Rule 608(b).

The proposed amendment to Evidence Rule 608(b) will be considered at the April 2001

meeting of the Evidence Rules Committee, with a view to proposing to the Standing Committee

its release for public comment in 2001.

2. Rule 84(b)(3)-Evidence Rule 804(b)(3) provides a hearsay exception for

declarations against penal interest. The Rule as written states that in criminal cases an accused

must provide corroborating circumstances clearly indicating the trustworthiness of the statement

before it can be admitted as a declaration against penal interest in the accused's favor. This !

corroborating-circumstances requirement does not, by the terms of the Rule, apply to

government-proffered declarations against penal interest. Nor does the corroborating- 7

circumstances requirement apply on its face to civil cases. The Evidence Rules Committee has LJ

considered whether Rule 804(b)(3) should be amended to extend the corroborating-

circumstances requirement to government-proffered hearsay and to civil cases. The Committee

noted that the current one-way corroboration requirement has never been justified; that it resulted L

from an oversight during the legislative process; and that it has been criticized and rejected by

many courts. The Committee has unanimously agreed that a unitary approach to the admissibility 7

of declarations against penal interest would result in both fairness and efficiency in the L

administration of the Rule.

The Committee also determined that there is some dispute in the courts, over the meaning -

of "corroborating circumstances." The Rule leaves the term undefined, and the term is not used

anywhere else in the Evidence Rules. The Committee therefore unanimously agreed that it would C

2
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be useful to provide some guidance on the meaning of "corroborating circumstances" in aCommittee Note.

After substantial discussion at the April 2000 meeting, the Reporter was directed to draft
L a proposed amendment and Committee Note to Rule 804(b)(3). That proposed amendmentwould: 1) apply the corroborating-circumstances requirement to all proffered declarations against

penal interest, and 2) include in the Commrnittee Note a non-exclusive list of factors that courtsshould take into account in determining whether the corroborating-circumstances requirement ismet. The proposed amendment will be considered at the April 2001 meeting of the EvidenceRules Committee, with a view to proposing to the Standing Committee its release for publiccomment in 2001.

3. Rule 902 - The Committee has reviewed a Justice Department proposal to amendRule 902 to provide for self-authentication of public documents by way of certification (toprovide an alternrative to the requirement of a seal). The Committee has made a preliminarydetermination that the costs of an amendment would not be justified unless the JusticeDepartment can show that the requirement of a seal imposes a substantial problem in practice.Any hardship imposed by a sealing requirement is minimized by the current Rule 902(2), whichprovides for self-authentication of unsealed documents if an official affixes a seal to acertification that the document is genuine. The Rule 902(2) certification sealing requirement doesnot mandate a government seal; a certification would be sufficient if it bore a notary seal or thelike. Therefore the Committee did not find a substantial need to proceed with an amendment toRule 902 at this time. The Committee agreed to reconsider the proposed amendment if a surveyconducted by the Department of Justice indicates that DOJ attorneys are having substantialproblems in authenticating public records due to the sealing requirements of Rule 902.
B. Committee Report on Case Law Divergence From Rules or Notes
I am pleased to report that the Reporter's article on Case Law Divergence from theFederal Rules of Evidence has been published by the Federal Judicial Center and is being widelydistributed to judges and lawyers. The article was prepared by the Reporter at the direction of theEvidence Rules Committee, and was reviewed by the Committee before it was submitted forpublication. The article highlights for lawyers and judges the existence of case law under theEvidence Rules that diverges materially from the text of a particular Rule, or from theaccompanying Comrmittee Note, or both. The article will be published in West's Federal RulesDecisions, and West has also included the article as a special appendix to all of its statutorypublications of the Federal Rules of Evidence.

3
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C. Privileges

The Evidence Rules Committee continues to work on a long-term project to prepare

provisions that would state, in rule form, l the federal common law of privileges. This project will -7

not necessarily result in proposed amendments, however. The -Subcommittee on Privileges is

working on draft rules for consideration lby the Committee at the April, 2001 meeting. Those

rules would codify: 1) the lawyer-client privilege; 2) rules on waiver; and 13 a catch-all provision

similar to currentRule, 501, that would permit further development of privileges. The Committee Li

is aware that the Civil Rules Committee is'also working on the subject of privilege waiver, and it

looks forward to conferring withe Civil Rules Cornmittee on this important project.

Li

L.

.
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF TFI]
Director UNITED STATES COURTS JOHN K. RBIE

CLARENCE A. LEE, JR. Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 5, 2000

MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Attorney Conduct Rules

I have attached a sample invitation sent to about 40 lawyers and academics

to attend a conference on attorney conduct rules on January 16, 2001. The letter

7 includes two attachments: (1) alternative versions of FRAC 1 prepared by

Professor Cooper; and (2) draft legislation introduced by Senator Leahy requiring

the Judicial Conference to make two reports on attorney conduct rules.

John K. Rabiej

Attachments

l

A TRADmON OF SERVICE TO THE FEDERA JUDICIARY
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November 8, 2000

Re: Ad Hoc Subcommittee on Attorney Conduct
January 2001 Invitational

Li Dear:

Since our last meeting in February, we have considered the views raised by the
L participants and refined draft FRAC 1 (enclosed is a copy of Ed Cooper's most recent version). I

write to update you on recent developments and to set a date for a January 2001 Invitational
Meeting.

Several months ago, Senator Leahy proposed a new version of a "Professional StandardsK for Government Attorneys Act." We understand that Senator Hatch supports this approach. As
you will see, it would require the Judicial Conference to recommend uniform rules for the conduct
of United States attorneys that would supersede state ethics rules. Specifically, the proposal
would require the Judicial Conference to submit two reports. The first report, to be submitted to
the Chief Justice within one year, would include recommendations with respect to amending the
procedural rules to include a uniform national rule governing federal governmental attorneys'

L, communications with represented persons. The second report, to be submitted to the House and
Senate Judiciary Committees within two years, would include recommendations with respect to
amending the procedural rules to address any existing conflicts between governmental attorneys'Kz investigative and prosecutorial duties and their regulation under existing professional
responsibility standards. Senator Hatch announced in September his support for Senator Leahy's7 bill. We continue to monitor this and other legislative activity.

We have set January 16, 2001, for our meeting in Washington, D.C. As we discussed at
our last meeting, we will invite additional outside experts, including practitioners, so we can learn
more about the day-to-day issues arising from the current state of rules governing attorney
conduct. At the meeting, we plan to focus on: (1) the extent of the problem as described by
representatives of the state bar disciplinary boards and law firms; and (2) the alternative versions
of FRAC 1 drafted by Ed Cooper. As before, we will host a dinner the night before for all
participants.

Lo
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January 2001 Invitational

I would be delighted to see you in Washington, D.C. Please let John Rabiej of the
Administrative Office of the U. S. Courts know by Friday, November 17, whether you plan to
attend the meeting (202/502-1820 or <JohnRabiejgao~uscourts.gov>. K

Sincerely, X

Anthony J. Scirica

Enclosures

cc: Professor Daniel R. Coquillette
John K. Rabiej

E
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L
FRAC Models: Introduction

The years of work and discussion on the proposal to create a uniform Federal Rule of
Attorney Conduct have progressed through the February 2000 invitational meeting. Two basic
alternatives have come to the fore through this process. One is to do nothing. The other is to adopt,
for the moment, a single Federal Rule of Attorney Conduct:, Several variations of this FRAC 1 are
set out below. The theme common to all of these variations is that all district courts and courts of

L_ appeals should look to state law for rules of professional responsibility At the same time, these
-federal courts must retain control over their own practice and procedure, and similarly must retain
the control that 28 U.S.C. § 1654 recognizes over the right to appear as an attorney. These
principles are expressed in more or less detail in the several drafts.

The reasons for considering adoption of a national rule have become familiar. Federal courts
now regulate professional responsibility in two different ways. The more visible regulation stems
from local rules. The local-rule pattern in the district courts is more random noise than pattern.

d Almost every conceivable approach has been adopted somewhere. Some districts simply incorporate
the local state rules of professional responsibility. I1Some districts adopt the ABA Model Rules of
Professional Responsibility, or the ABAModel Code of Pofessional Responsibility, or - in one
district ilthe ABA Canons of Ethics. The vesion adoptd by tlhe federal court may or may not
coincide in written text with the version adopted b the local state, and interpretations of even the
same written text may differ. Some, districts have adopted their own stand-alone systems, different
not only from the local state rules but different also fromany ohe system anywhere. In multidistrict
states, different districts may take different approaches. The result often is not only a complete lack
of national uniforixity but also disuniformity, and often fa mnore disruptive - uncertainty.

Beyond the local rules, federal courts 1lso addres m rs of profsional responsibility
through their decisions. The c9mmon-Law process that generates these deisions does seem to be
working towarduniformlity [tamong federal cou'rtson-the issues that anise most frequently. The
A decisional uniformity, lh1ow&ever, is reached byreaeating decisionslbased on one-set of local rules as
precedent in couts that have q'iiite different local rules, land offinbylignoring all of the local rules.

-Confronting al o tsmes s,, the fill Rules Pre or years oneraed its attention
on other local rules pItis. of mbl tolo`cal ruileaspet of professionalresponsibility, ~~~~n part iecau~~e It is now1 able to return 1t tl1 I 1e
r attentions-bili 6tthe prlfS ion! otf mronlemt s releases energy ore task.
In addition th sola a to betheo fincreasingcoce both for present
practice and foriap'f tine More anotn awyrs 'The fengaging in multiforum
practice, [ debee tl fr s rules and the prospect
that conflicts w17ill ee' bedtw~e~i~hefederal rulesland stato rulet Somelobservers have suggested

that these fearshyt bd tirdk part, by the very, fae t tl$ th Lca 'lesProject has broughtK ~ ~~~attention,~ thepobe' vn thth PedPoet has played some role the problems are now recognized.
Doing nothing iwill 1 oo telfease awakened consdiou~nesg.,

Sornp suppor reanIorte"o nothinag" approach h ce~ntral arg~ument is that none of
the theorieticai prdble-A ar el 'Fdrlcouit d~o not il fac vnrake to, impopse professional
discipline apart from santosd sge oregulate practice infd ul cut evnif the sanction
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calls for payment to the court, censure, or suspension or revocation of the right to practice in federal
court, there is no direct effect on the attorney's state license to practice or standing in the state bar.
State authorities do not in fact undertake to impose professional discipline for actions undertaken
under the authority' of federal procedure or under order of a federal court. Although the Department
of Justice believes that it encounters serious problems with the eccentric interpretations that a few
states place on local rules of professional responsibility, most of the Department's problems relate
to investigative behavior that-in any event is not a proper subject foi regulation under the' Rules 7
Enabineg A'ct. 'We are getting along perfetiy well as matters stand now, and there' is no. reason to
adopt remediesthat may' have undesgrable consequences.

The alternatives to ldoing4 nothing have been explored in depth. There is no support for
adopting a complete and nationally uniformi set ofrulesbfprfessoalrepniltyfthfdra

even hi ' the rules ll5ei, 'i%>od be|lq tald~Idirb1ctly rles reposiil!3 |lh i|>ty| f|4lW ~or the lr~feii[1derl !

the samerican Bar Assdiatlmio~~n.therhis beenlittle mOrid-enthusiasm for relying generally on local

state rulesb whiitt alelcarvingout for unifme'leloal treaten adiscrete set of rules addressed to the
problemsta a&nstfrurt~ ~~pa i fA fedea decisions. Those alternatives have been put 7
aside, at1atfrt14 uie frt~e~~ii fte is Ithe prospec t that if FRAIC 1 is L

adopted~ it nay6Ai~ da4i~pY .sftdo b id f ribVkAuc patice, which has

Rule teroh ae add rp a th e L
ls1 H hlil-rlKe L F LE

Theksur4vtii ativestlonpotistdt c j some flabor ynamic conformit
to state, practi ]'i he 'nee 1poy i d courtcon,,xpformes to the professional L
responsibility ue tfial$1b p th locst stetn ~ihsi conforty i ic in the sense
that it tp!Sm ehanged from timet to time adas the
meanin fth iiiY1 & tV' ti irttcI. LE

The mdel3buikout f tl$sst~~ingpoin cuan orless elaborate. The most elaborate
approac speloh rules, e pre sly defers professional L'
responsibility enxreen dr~eiig to ta'te', v 9~ite, spells out Uhe primacy of federal

proce ligh ffderai c the ri o tice in fedeal
.. urt, to thet r

re~quir ments ~ the1 '~s~e~1~a 4 4 sancti~ns that ~nfodems toathe

foliop [41~1 uc~siem~S. simplify the
4~ ~F ~ coint order not an abstract

statement ~~of ~h~pi~inAl ddlrel. Thi ~djiih e hAe oalwretroactive
protect~i 1 1 bv tede~~*,uii&d ~af~r l~ta~ UI5C1~wy ~A sketch is

on deve~~~~~oprnen ~ ~ ~ ~ ar[I ffederal, projection. relying
of-dlaweloione Ashemmo ' Iscpiary authorities,. The choice-

prbef ~ {~ifrrtsla fwpels n be sfimplified, or pehp pu sde 7
entirely Al htrmisa t~d ey~nlr~t'~b~inaigdynamccnomt to ~
local state ru licPm~ ~ ~ ~ hugmr.Ti ue speetdwt an _

alterany tht~I 1e~e eerhs~s there Ls

E
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FEDERAL RULES OF ATTORNEY CONDUCT

1 Rule 1. Applicable Rules.

2 (a) Rules of Professional Responsibility.

3 (1) District Court. Except as P videlk these rule tThe professional responsibility of an attorney

4 for conduct in connection with any action or proceeding in a United States District Court is

5 governed by the rules [that apply to an attorney admitted to practice in the state where the

6 district court sits] {that would be applied by the courts of the state in which the district court

7 sits}.

8 (2) Court of Appeals. E3Lp as provided in thesc rules, tThe professional responsibility of an

9 attorney for conduct in connection with any appeal or proceeding in a United States Court

10 of Appeals is governed:

11 (A) With respect to any appeal from a district court, and any other proceeding directed to

12 a district court, by the rules that apply [to an attorney admitted to practice in the state

13 where the district court sits] { in the district court under Rule 1 (a)(1)1.

14 [(B) With respect to any other action or proceeding:

1 5 (i) if the attorney is admitted to practice only in one state, by the rules of that state,

1 6 or

17 (ii) if the attorney is admitted to practice in more than one state, by the rules of the

18 state in which the attorney principally practices, but the rules of another state

19 in which the attorney is licensed to practice govern conduct that has its

2 0 predominant effect in that state.]

ok 21 {(B) With respect to any other action or proceeding, by the law of the state where the court

22 of appeals has its administrative headquarters.}

23 (b) Enforcing Professional Responsibility. The rules of professional responsibility that govern

24 under Rule 1(a) are enforced by the proper state authority. A United States District Court

25 or Court of -Appeals may initiate an investigation of an alleged infraction of a rule of
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2 6 professional responsibility, and-with or without an investigation -may referany question

27 of professional responsibility to the proper state authority.

2 8 (c) Procedure. Federal law governs all matters of procedure in the United States District Courts and

29 Courts of Appeals[, whether addressed by the Federal Rules of Attorney Conduct, Appellate

30 Procedure, Bankruptcy Procedure, Civil Procedure, Criminal Procedure, or Evidence; by [
31 judicially developed rules; by local court rules; or by the court in its inherent power]. The

32 court may;;_E,, ater n e p ity tdnforce the procedural rules and its [
33 orders by all appropriate sanctions, including forfeiture of fees, reprimand, censure, or

34 suspension or revocation of the privilege to appear before the court.

35 (d) Practice in United States Court. A court of the United States may establish and enforce rules

36 governing the right to appear as counsel in that court. L

37 (e) State Sanctions Preempted. No state authority may impose any sanction, civil liability, or other

38 consequence on an attorney for conduct in connection with an action or proceeding in a

39 United States District Court or Court of Appeals if the conduct is authorized by order of the

United States court or by the federal law of procedure that applies under Rule 1(c).

Committee Note C

The purpose of these rules is to separate issues of professional responsibility from control
of the procedure in the United States District Courts and Courts of Appeals. Matters of professional
responsibility are allocated to state law. Matters of procedure are controlled by federal law. E

Attorneys are licensed by state authorities, not by the United States nor by United States
courts. By continuing tradition, rules of professional responsibility have been a matter of state C

responsibility, not federal responsibility. This tradition has become threatened, however, by the
adoption of hundreds of local rules in the district courts and courts of appeals. These rules provide
a crazy-quilt pattern that defeats any possibility of national uniformity and that often defeats L

uniformity within a state. See the extensive studies by the Reporter of the Standing Committee and
the Federal Judicial Center published as: The Working Papers of the Committee on Rules -of Practice 7
& Procedure: Special Studies of Federal Rules GoverningAttorney Conduct, September, 1997. L,
[Hereafter "Working Papers. '1 Some local rules are drafted in opaque terms that defy understanding
and - if enforcement is attempted - threaten to deny due-process principles of fair notice. See
Working Papers 3-121. When the time comes for enforcement, moreover, some courts invoke LE
authority outside their local rules and on occasion simply ignore the local rules. See Working Papers
3-44, 99-121, 187-193, 235-244. This rule preempts all of these local rules by occupying the field E
of professional responsibility in the district courts and courts of appeals.

L,
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L-
Subdivision (a). The rules that apply with respect to a district court are the rules that would be
applied by the state in which it sits. This approach means that ordinarily all attorneys involved in
any proceeding are governed by the same rules; there is no risk that an attorney for one party may
win an advantage over an attorney for another party by exploiting differences in the rules of the
different states by which the attorneys are licensed. Different rules will apply only if local state
choice-of-law rules would, because of different circumstances affecting the attorneys' conduct and

C: client relationships. applv different rules to the different attorneys.

This rule does not address all choice-of-law questions. An attorney's involvement with the
issues that eventually appear in litigation commonly begins, before litigation. This rule does not
choose the law that governs before an aition comes to the federal court. Local state rules apply from
the moment an action or proceeding comes before the district court., The local rules include' local
choice-of-law rules. If the local state would choose the rules of a different state to govern a

Lo particular situation, those are the rules that igovern. Removal from a state court presents no difficulty
-the sarnie rules as would be applied by the state court carry over. If a case is transferred to a
district court from another federal court, the rules that would be applied by the receiving court's state
apply after the transfer becomes effective. If actions are consolidated in a single district for pretrial
purpoes under 28 .S.C. § 1407, the rules of theimultidistrict court's state apply to ail proceedings

E in the multidistrt court. Other situations must'be addressed as-they'aris.,

The rules that apply with respect to a court of appeals depend on the nature of the proceeding
in the court of applsas. f 1the 'pr ceeding is an appeal, or is othewi'se directed to a district court, as

Li on petition for, an1 ex iyw writ, the rules are 'those tha't ply in the district court., This
approach prevenl'tel 'confuiohs thatimight arise when theremis a change of counsel or when the
parties dh4eatneys from di ffer t Sometproceedin r emi a court' of appealshowever, are
not direct ed to adistrict Reviwof an adminstraivn cy s t o common example,
but the a'e ot diessiaont t proe eins arising frmA c ordef e b cut
ofappeals. jA t rt stap e tese probeein.I te attoney is a itte v pratei

only orig, state, i ethe atey is dmittedtd prcementldnis nestate
the rule ithat appy those] of the tatweretheattorney ptppactices, unless the
attorne',s outrhs its principalefcte iniantes state wr ;e the attorney is alsoliense ot.111order to ensure thatainglebodyf law appierto c al l aor, eys in ae shnuge 'toeeigthei rules of
7 profession respniblty forse sitation are enocnfr ste istbounwhebthe courtofapals hnas
its ani~stv ~~~lrei

SubdivisiMib ~ ¶rcmn fsaerules 'of professional respsi iiyreiiswith the proper

atiry.apyudrsubdivision, (a).1

stt riai$state aatewill be the statie whose rules, io ()., Only

L -

that e a authenticinterpretation and applontroling rules.
if thielatrny~s 1 i~sdi htsae other states ,should defer oi s nocmetleisost the

sae e~et A rywuddfx f the attorney's conduct had benudra " nconnection with
a corto ta s~ jiIfnohr4t initiates discilnr rcednsbcueth attorpey is not

admitedjop~a~tic~pite st~e o thedistric6t cout rde oee huht~atre isadmitted
to pactie ii th disrictcotit'sstate, the enforcing state is budbythcoief-aw rule in

subdivi itn(a)

L7
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In considering whether to investigate or refer a professional responsibility question, a district
court must be sensitive to the consequences that flow even from an investigation or referral. The
court should make its investigation as discreet as possible, and should seize every opportunity for
confidentiality in state referral procedures.

Subdivision (c); Subdivision (c) recognizes the fundamental imperative that the federal' government
must be able to controlt~he procedure in federal courts. A state may not regulate federal procedure Jo

through the guise of state rules of professional responsibility The distinction between matters of ! I
procedure and matters pf professional responsibility is as clear at the core, and as uncertain at the
edges, as the familiardistinctions that draw lines between procedure and substance. The distinction
between procedure and substance reflects different policies, and may yield different results, in such L -

separate contexts ais >state-state ,choice of law, federal-statei cholice of law, and determining the
retroactivity of legislation. eThe policies that separate federal control of federal procedure from state 7
regulation of professional responsibility also are different, although quite similar to,the policies that L
distinguish 'j"substance" from ''procedure" under the doctrine-of <Ere RtR. v. Tompkins, 1938, 304

U.S. 64..y

Although, atfederal court is free to regulate its procedure in ways that require departure from
the state rules of professional responsibility that goVern under subdivision (a), the state rules should
be Zconsilderedi in maiking pirocedural rulings. Needless affront to state principes should be avoided.

A federal court may ,enforce procedural requirements by all appropriate sanctions. The
sanctIbns ma'ybe thse ekpressly provided in a rule of procedur'eie, such as Appellate le 38, or Civil
Rules 1 (l37 The sanctins also may be o SAnios or other sanctions supported

powpr. ThR ;[~~Ie sthcin maf nld hseta fe r
by inheit [g a~: r inv foi r ~professional-
responsibility violaton includffig di lifi f foffeitre, repriad, censue, or suspension
or revo ation oflhe prilegeto ahppear before the federal court. These snctiois are appropriate
re pa pro tc t nst
reciiix b ttny hs oduthstr Dndt irp r suvr rpe rceue

1 Requiremerts f notice jnd opportunity toibe heardua#pply to the inmppsiion ofprocedural
sanctions>; ! HSuch,,l requi are already famrliar through ithe develope4iprocedures used to [
adjudicate conndtem i~ssues orto impose procedural sanctions.

Subdivisio U(d). 2 U.S C§ 1§4654 establishes the right of parties in the courts of Ite United States 7
to plead and conduct their cases "by counsel as, by the rules of suc chou srespectively, are
permitted to manage And conduct causes therein." Subdivision (d) recognizesjhat the power to
establishi these rules includes the power to provide for enforcement. Enforcenint may include such
measures as limitntionwsusppnsion, or revocationqof the right to appear asjmcounsel in the court, or
before a particulajudge of the court -Enforcement by suspension or revocationimay be based on
acts that do not frelateS directly to the attorney's conduct in the proceedings. Examples include
disbarment by staj authorities or criminal prosecution or qonviction. Such steps are designed to
protect the iourt'#1 interest in regulating the right to, practice before the court, not to impose
professional discipline as such.' L
Subdivision (e). The principle that federal law must control federal procedure must not be defeated

* An~~~~~~~~~~~~~~~~[
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by imposition of state standards for attorney conduct authorized or required by federal procedure.
This preemption of state sanctions includes conduct undertaken to comply with a specific federal
court order.

The to~en~pt sate santions IlutratM"ed b, greean~.Tit nnh no
The a~le gaw Om mvonng lawye maydimpsei cvp posiabilcity f tjv thatialso vioat

discpliaryrule ofproessonal coiljndut he edrxalwa~ cnitsbinterest. inenocig federalprcde
reqirsof thatitt ' Aa diqua cmplies wit federtal The de po u ie ourtrein bpeagaist ivilliailiy aswel as gaist iscilinry snctons

The law governing lawyers may impose civil liability for conduct that also violates the7 ~~~disciplinary rules of professional conduct. The federal interest in enforcing federal procedure
requires that alawyer who complies with federal procedure in federal-court proceedings be protected-
against civil liability as well as against disciplinary sanctions.
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Alternative (c), (e) Court-order Provisions

(c) Exemption. A United States District Court or Court of Appeals may, on motion or on its own,

enter an order that exempts an attorney from an otherwise applicable rule of professional 7
responsibility' with respect to conduct in connection with an action or proceeding in that

court. In determining whether to enter the order the court should consider whether the

4 conduct violates any rule ofprofessional responsibilityand should weigh any violation -

against the procedual interes served by the conduct.

(e) State Sanctions Preempted;. No state authority may invoke any standard of professional

responsibility to impose any sanction, civil liability, or other consequence on an attorney for

conduct in connection with an action or proceeding in a United States District Court or Court

of Appeals that was protected by an exemption ordered under Rule 1(c). g

Committee Note

Subdivision (c). Subdivision (c) recognizes the fundamental imperative that the federal government
must be able to control the procedure in federal courts. The sources of federal procedure include L I
court rules, both national and local; judicially developed doctrines; and inherent power. Federal
procedure drawn from these sources serves not only the interests of the federal courts but also the
substantive principles of federal law that account for much federal judicial business. A state may -

not control federal procedure under the guise of state rules of professional responsibility. At the
same time, it is appropriate to accommodate the interests of federal procedure to the interests that 7
underlie state regulation of attorney responsibility.

Accommodation of these competing interests might be left to a general provision that
exempts from state responsibility rules any conduct undertaken in compliance with federal
procedure. This general approach would encounter at least two major difficulties. The first
difficulty is that there are many broad areas in which the same conduct involves both judicial
procedure and professional responsibility. When procedure interests collide with responsibility Li
interests, each interest may be important, trivial, or significant. One interest may be trivial while the
other is important. It is important to achieve a case-specific accommodation of the competing
interests in a way that would not be served by a broad principle that federal procedural interests
always supersede state responsibility interests. The accommodation is too sensitive and too difficult
to be left to the unguided judgment of individual attorneys. Explicitjudicial review and disposition K
is required.

The second difficulty with a mere general principle is that enforcement ordinarily would 7
occur in state professional discipline proceedings. State-created institutions would be required to -,
make determinations of federal procedure divorced from the underlying federal proceeding,

L
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commonly after the proceeding has concluded, and almost always after the challenged conduct has
been completed. There would be few opportunities for review of the state determination by any
federal court.

Together, these difficulties justify the burdensome requirement that an exemption order be
sought by an attorney who recognizes a potential conflict between the interests of federal procedure
and state professional responsibility rules. In some circumstances it may be possible to seek an
advisory ruling from a state agency before acting. Often, however, only the federal court will be in
a position to act in time to support continued efficient development of the federal proceeding.

The variety of potential conflicts between procedure and professional responsibility is too
great to support any explicit standard for weighing the competing interests. Violation of a rule of
responsibility may lie at the extended margin of application that involves little if any significant
interest, or may lie at the core of a vitally important state policy. A slight change in procedural
course might avoid any conflict in some circumstances, while other circumstances may pit a vital
procedural need against the requirements of professional responsibility. All that can be said is that
the federal court should be sympathetically sensitive to the interests embodied in the state rules of
professional responsibility, and should take care to be sure that federal interests weigh so heavily as
to overcome the state interests involved in the specific conflict.

A determination that proposed conduct does not violate the rules of professional
responsibility should not always preclude consideration of the federal procedural interests involved.
The question of professional responsibility may be close and may involve interests that are
significantly more important than the potential federal procedure interest. A court may decline to
enter an exemption order in such circumstances.

Subdivision (e). Subdivision (e) is the necessary complement of subdivision (c). The subdivision
(c) power to serve the needs of federal procedure by exempting attorney conduct from state rules of
professional responsibility requires that state tribunals recognize the exemption. The exemption
includes an absolute immunity against civil liability for the exempted conduct.

The absence or even explicit refusal of a Rule 1(c) exemption order does not prevent a state
disciplinary authority from considering federal procedural interests in determining whether there has
been a violation of professional responsibility requirements orin deciding on a sanction after finding
a violation.

Reporter's Note

This draft avoids at least one important question: when may the federal court enter an
exemption order? Only before the relevant conduct? Also after, but before any state disciplinary
inquiry is launched? After a state disciplinary inquiry is launched, but before final disposition? The
answer may be complicated by the residual ambiguities of the concept that addresses conduct in
connection with a federal action or proceeding. It may be difficult to insist that an exemption order
be obtained before prefiling conduct is undertaken.

LI~~~~~~~~~~~~~~~~~~~~~~~~~~
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Alternative: Retroactive Federal Protection By Order

This version would discard the subdivision (e) preemption provision entirely, and replace
subdivision (c) by the following provision:

(c) Protective Order.

L(1) A United States District Court or Court of Appeals may enter an order that

protects an attorney from any sanction, civil liability, or other consequence

tunder a state rule of professional responsibility for conduct in connection 7LL
with any action or proceeding in that court.

(2) An application for a protective order under Rule 1 (c)(1) may be made only after

a, standard of professional responsibility is invoked against the applicant in

state proceedings.

(3) In determining whether to grant a protective order under Rule l(c)(l), the court 7
should consider:

(A) whether the attorney's conduct violated any applicable rule of

professional responsibility, and the nature and severity of any possible

violation; 7
(B) whether the attorney's conduct was required or authorized by order of

the federal court, by federal procedure, or by other federal interests

derived from federal substantive law; and r
L~

(C) whether the federal interests served by the attorney's conduct outweigh

the interests served by completion of the state proceedings in which

the rule of professional responsibility is invoked.

Committee Note

Subdivision (c) recognizes the conflicts that may arise between federal interests and state
rules of professional responsibility. If a federal court orders an attorney to engage in specified
conduct, the interests both of the court and of the attorney forbid imposition of sanctions or liability
underinconsistent state rules. Federal courts also must be able to develop and apply their own 7
procedure free from indirect control by state rules of professional responsibility. An attorney who -
complies with federal procedural requirements, or who seizes opportunities made available by

L
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federal procedure, must be protected against state-imposed sanctions unless the attorney could have
LI achieved the same procedural ends by other means consistent with federal procedure and also

consistent with important state rules of professional conduct. Overriding federal interests also may
derive from substantive federal principles.

These abstract principles are difficult to translate into practice. It is particularly difficult to
ask state disciplinary bodies and state courts to interpret and vicariously apply the federal rules of
procedure and the interests that may derive from federal substantive law. It is better that the
balancing of federal interests against state interests be made by the federal court connected to the
attorney conduct that has been called into question in state proceedings. A protective order issued

Ld by the federal court provides the means to effectuate this balancing. At the same time, there is little
point in submitting federal courts to a continuing barrage of anticipatory applications by attorneys
who fear that their conduct may some day be called into question in state proceedings. State
authorities in fact have shown no general inclination to pursue professional responsibility sanctions
for conduct in connection with federal proceedings that arguably serves federal interests. The need
to protect federal interests is best served by allowing an application for a protective order only after
a state rule of professional responsibility is actually invoked in state proceedings.

The federal court's decision whether to issue a protective order is a matter of discretion that
requires balancing federal interests against state interests. The strength of the federal interest is
direct and overwhelming when the attorney's conduct was directed or authorized by order of a
federal court. If at the time of making the order the federal court was aware of the facts that give rise[L to the issue of professional responsibility, it is difficult to imagine the extraordinary circumstances
that should allow imposition of state sanctions for conduct that complies with the order. Absent a
directly applicable order,, the nature of the federal interest will, standing alone, be important in some

L=- ~ circumstances and less important in others. One very important dimension of the federal interest is
interdependent with the potentially prohibiting rule of professional responsibility. There is, for
example, little federal interest in protecting against a rule of professional responsibility if at the time
of the attorney's conduct there was good reason to fear violation of the rule, the professional
responsibility interest is important, and the federal purposes could be well served by alternative
conduct that would not violatel the rule.

In balancing federal and state interests, the federal court need not reach its own final
conclusion whether the attorney's conduct violated a state rule of professional responsibility. If there
is reasonable doubt on this question, it is enough to take account of the probability - high or low
-that there was a violation.

A protective order, once issued, commands the res judicata effects of any federal judgment.
State tribunals are obliged to honor the effect of the order according to its terms.

Reporter's Note

This approach emerged for the first time during discussions at the February 2000 invitational
conference. It attracted substantial support during the open discussion. At least some participants
have had second thoughts. Two particular doubts have been expressed. The first is that this ex-post
opportunity for protection will do little or nothing to reassure attorneys who see a potential conflict

L
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between federal procedural opportunities and state professional responsibility rules, and who do not
know how to resolve the conflict. Many are likely to seek protection by seeking an order authorizing L-J

the desired conduct, so as to enhance the identifiable federal interest and to dissuade state authorities
from pursuing possible discipline. Otherwise the opportunity forintervention by a federal court may 7
assure a more sympathetic and better-informed understanding of federal law, but provides scant LA
protection. The whole purpose of this' approach is to avoid this kind of anticipatory request to the
federal court; the purpose mayjin practice be diffidcultto achieve The second dobt is whether state
authorities really would find ithis approach more congenial. This 'approach forces a direct
confrontatn between the'federAl court and state authorities in every case -although the federal
court is cosidering a "protective eorder" r than 'a'n"injunction," the effect on state proceedings I
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Simplified Rule: No Conflict-of-Law, No Federal Interests

This version would adopt a rule of dynamic conformity, confirmn the § 1654 power of a
federal court to control admission to practice before it, and provide a few details about the distinctionL 'between sanctions imposed by state authorities for professional responsibility violations and
sanctions imposed by federal courts to protect their own needs. It would not expressly state the
primacy of federal procedure interests, nor would it provide any vehicle for federal-court protectionL against state disregard of federal interests. This approach rests on a combination of concerns. In
part, it reflects the belief that there are no real problems. State authorities do not seek to impose
professional responsibility sanctions for conduct pursued in reliance on federal procedure or in

L service of federal substantive interests. There is no: need to state a principle that is honored in
practice. And in part, this approach reflects the concern that open statement of the principles of
federal primacy has'generated substantial opposition, even though the principles are followed in
practice. Some of these questions might be addressed in the Committee Note,

FRAC 1 in this form would be:

(a) Admission to Practic' A court of the United States may establish and enforce rules governing

the right to appear as counsel in and practice before that court.

(b) Professional lgesponsibility h The professional responsibility of an attorney for conduct in

connection with any action, orproceeding in a United States court is governed by the rules

that apply to an attorney admitted to practice in the state where the court sits. A United

L States court May conduct an investigation of an infraction of a rule of professional

responsibility and,- with or without an investigation may refer any question of

L professional responsibility to the proper state authority. Whether or not an infraction is so

referred, the court ml jay ihdependently impose approprate sanctions, including forfeiture of
~~~~~~~~~~H, . . .

fees, reprimand, censure,0 or revocation of the pnivilege to appear before the court.

Committee Note

'Most federal courts have undertaken to regulate matters of professional responsibility by
adopting local rules. These local rules have not been successful. There are wide variations of
approach among federal courts, even among different federa districts within a single state. Many
of the local rules adopt models that are inconsistent with local state rules; even if local state rules
appear to be adopted, the federal court may assert the right to interpret the same text at odds with the7 state interpretation. There seems to be a growing tendency in' some federal courts to disregard even
their own local rules, looking toward development of alfederal conmon law of attorney conduct that
is cut free from any authoritative text. This tendency toward decisional principles is fed by the

L context in which federal courts face issues of attorney conduct - almost invariably, the question is
not one of professional discipline, but instead is a procedural question affecting conduct of the

K
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federal court's own proceedings. The result has been that an attorney appearing in federal court 7
often cannot know what rules of professional responsibility apply to conduct in connection with the I L
federal proceeding. The problem is exacerbated in some federal courts by the opacity of the local
federal rules. The problem is further exacerbated for the growing number of attorneys who appear
in federal courts away from their home'states. ''l

The time has come to replace the, confusing welter of local federal rules with a uniformn
national rule. This rule adopts the rules that apply to an attorney admitted to practicein the state L
where the federal courtsits. For a federal court of appeals, this state is the state where the court has
its administrative'headquarters. iReporter'sj Query: What do we do about the Federal Circuit? It 7

refers many matters of procedure aftd substance to regional circuit law. HVow about this one?
Everything accortdingjt D.C.C rules?] ,For all courts, the rules that apply to an attorney admitted to
practice in the state mea theples that would be applied by thelcourts of that staIte. If the local state 7
would undertake o apply the professional responsibility rules of a differenut state - most likely the K
state in which an out-of-stateattorney is licensed - the federal court makes the same choice.
Adoption of the state rules means more than mere adoption of curren pint ed text of the state 7
rules. It means also adoption of the interpretation placed ontXhe-state rules by state courts, adhering L
to the general rules that govern a federal court when it seeks to ascertain the content of state law.

Adoption fpr federal courts of local rules of professiona responsibility leads to an inevitable L
interplay between fedral, interests and enforcement of thfiel,[ca l lrules.i, Tederal courts never have
undertaken to ipsme~sp na F7 h =Aundertaen to ipose pofessional discipline in a form thtafcsa toe' icense to practice 7
in state courts ,or standinigi~n~'i' g tat"I r But federal cout eual ~nie~s of professional Li
responsibilityin ruliign,nmat'te~s that come before them in'ours ofltigation,d will continue
to do so. In, choosig partceduda alernatives, for examlple, the federpllourt may be influenced by 7'
the prospect that one alternative is nearly as satisfactory Is'aoth for procedural purposes and
should be preferre4 1becuse it'aoids significant issuesl'of professialrponsibility. And federal
courts also consider lnatters of professional discipline ftlo eirl own purposes.[,[28 U.S.C. § 1654 [
establishes the authority Df afederal court to adopt ruesthat permit an attorney "to manage and
conduct causes tl l statue cot r courts can imposeBysatt, cor ue ndmrnoe-
sanctions - for procedurl vio ationsi ,,anid the unreasonble and, vexatious multiplication of C

proceedings. Consideratipns of professional responsibility May inform the exercise of these powers.
Federal courts also share the interest of the enifire legal profession in ensuring proper professional
behavior by all attorIneys. A fed court tha~t learns of conduct connected to its owwn proceedings 7
that may violate the ppaicabl: rsof prpfessional re1slgnslity it interested -and at times has
the responsibility e to state autho Ifi eder A neyCon-duct Rule 1, the
federalpourtmarcaku hducingltgs' oipvexstiga>wiorutconducting
an investigatitn. A & h t l f' Iera1 i r e a;
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Simple Dynamic Conformity

This model avoids all of the complications:

The professional responsibility of an attorney for conduct in connection with an action or proceeding

Led A in a United States District Court or Court of Appeals is governed by the rules that apply to

an attorney admitted to practice in the state where the court sits.

Committee Note

(The Committee Note would include at least the first two paragraphs of the Note for the
preceding rule. It might venture to adopt the whole of that Note, addressing some of the issues that
are omitted from the text of the rule. The rule might add a subdivision recognizing the authority to
"establish and enforce rules governing the right to appear as counsel.")

T Simple Dynamic Conformity Without the Courts of Appeals
Lo.

The professional responsibility of an attorney for conduct in connection with an action or proceeding

in a United States District Court is governed by the rules that apply to an attorney admitted

to practice in the state where the court sits.

Committee Note

(The Committee Note would be similar to the Note for the Simple Dynamic Conformity
Rule, but would point out that the courts of appeals are governed by Appellate Rule 46. It might
include a suggestion that a court of appeals should recognize the importance of continuity betweenL district court proceedings and appellate proceedings, particularly with respect to the question whether
a possible conflict of interest that was permissible in the district court should disqualify an attorney
from participating in the appeal.)

K
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L. - LEAHY AMENDMENT NO. 4218 (Senate - September 28,2000)
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(Ordered referred to the Committee on the Judiciary)

7 Mr. LEAHY submitted an amendment intended to be proposed by him to the bill (S. 855) to clarify the
applicable standards of professional conduct for attorneys for the Government, and other purposes; as
follows:L Strike all after the enacting clause and insert the following:

SECTION. 1. SHORT TITLE.
This Act may be cited as the 'Professional Standards for Government Attorneys Act of 2000'.

SEC. 2. PROFESSIONAL STANDARDS FOR GOVERNMENT ATTORNEYS.7 Section 530B of title 28, United States Code, is amended to read as follows:

'SEC. 53pB. PROFESSIONAL STANDARDS FOR GOVERNMENT ATTORNEYS.K '(a) Definition: In this section, the term 'Government attorney'--

(1) means the Attorney General; the Deputy Attorney General; the Solicitor General; the Assistant
Attorneys General for, and any attorney employed in, the Antitrust Division, Civil Division, Civil Rights
Division, Criminal Division, Environment and Natural Resources Division, and Tax Division; the Chief
Counsel for the Drug Enforcement Administration and any attorney employed in the DEA Office of

L. Chief Counsel; the General Counsel of the -Federal Bureau of Investigation and any attorney employed in
the FBI Office of General Counsel; any attorney employed in, or head of, any other legal office in a
'Department of Justice agency; any United States Attorney; any Assistant United States Attorney; any

I_ Special Assistant to the Attorney General or Special Attorney appointed under section 515; any Special
Assistant United States Attorney appointed under section 543 who is authorized to conduct criminal or
civil law enforcement investigations or proceedings on behalf of the United States; any other attorneyKL employed by the Department of Justice who is authorized to conduct criminal or civil law enforcement
proceedings on behalf of the United States; any independent counsel, or employee of such counsel,
appointed under chapter 40; and any outside special counsel, or employee of such counsel, as may be
duly appointed by the Attorney General; and

(2) does not include any attorney employed as an investigator or other law enforcement agent by theK Department of Justice' who is not authorized to represent the United States in criminal or civil law
enforcement litigation or to supervise such proceedings.
'(b) Choice of Law: Subject to any uniform national rule prescribed by the Supreme Court under chapter

I of3 1026/10011:37A
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131, the standards of professional responsibility that apply to a Government attorney with respect to the
attorney's work for the Government shall be-- C

'(1) for conduct in connection with a proceeding in or before a court, the standards of professional
responsibility established by the rules and decisions of that court;

'(2) for conduct in connection with a grand jury proceeding, the standards of professional responsibility
established by the-rules and decisions of the court under whose authority the grand jury was impanelled;
and J

'(3) for all other conduct, the standards of professional responsibility established by the rules and 5

decisions of the Federal district court for the judicial district in which the attorney principally performs LWEJ
his official duties.
'(c) Disciplinary Authority:

'(1) In general: With respect to conduct that is governed by the standards of professional responsibility
of a Federal court pursuant to subsection (b)--

'(A) a Government attorney is not subject to the disciplinary authority of any disciplinary body other
than a Federal court or the Department of Justice's Office of Professional Responsibility unless the
attorney is referred by a Federal court;

'(B) a Federal court shall not refer a Government attorney to any disciplinary body except upon finding

reasonable grounds to believe that the attorney may have violated the applicable standards of
professional responsibility; and

'(C) in any exercise of disciplinary authority by any disciplinary body under this subsection-- L

'(i) the standards of professional responsibility to be applied shall be the standards applicable pursuant to

subsection (b); and A

'(ii) the disciplinary body shall, whenever possible, seek to promote Federal uniformity in the 7
application of such standards.

'(2) Rule of construction: Nothing in this subsection shall be construed to abridge, enlarge, or modify II

the disciplinary authority of the Federal courts or the Office of Professional Responsibility of the L
Department of Justice.
'(d) Licensure: A Government attorney (except foreign counsel employed in special cases)-- I

(1) shall be duly licensed and authorized to practice as an attorney under the laws of a State; and

.(2) shall not be required to be a member of the bar of any particular State.
'(e) Rulemaking Authority: The Attorney General shall make and amend rules of the Department of
Justice to assure compliance with this section.. 7
(b) Technical and Conforming Amendment: The analysis for chapter 31 of title 28, United States
Code, is amended, in the item relating to section 530B, by striking 'Ethical standards for attorneys for
the Government' and inserting'Professional standards for Government attorneys'. 7
(c) Reports:

(1) Uniform rule: In order to encourage the Supreme Court to prescribe, under chapter 131 of title 28, K

2 of 3 - . 10/261 00 26 j00
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United States Code, a uniform national rule for Government attorneys with respect to communications[ ~~with represented persons and parties, not later than 1 year after the date of enactment of this Act, the
Judicial Conference of the United States shall submit to the Chief Justice of the United States a report,
which shall include recommendations with respect to amending the Federal Rules of Practice and

Procedure to provide for such a uniform national rule.

(2) Actual or potential conflicts: Not later than 2 years after the date of enactment of this Act, theL ~Judicial Conference of the United States shall submit to the Chairmen and Ranking Members of the
Committees on the Judiciary of the House of Representatives and the Senate a report, which shallL ~~include--

(A) a review of any areas of actual or potential conflict between specific Federal duties related to the
investigation and prosecution of violations of Federal law and the regulation of Government attorneysK ~~(as that term is defined in section 530B of title 28, United States Code, as amended by this Act) by
existing standards of professional responsibility; and

K ~(B) recommendations with respect to amending the Fed ral Rules of Practice and Procedure to provide
for additional rules governing attorney conduct to addres s any areas of actual or potential conflictL7 ~identified pursuant to the review under subparagraph (A.-

(3) Report Considerations: In carrying out paragraphs (1) and (2), the Judicial Conference of the
United States shall take into consideration--

(A) the needs and circumstances of multiforumn and mull ijurisdictional litigation;

(B) the special needs and interests of the United States in investigating and prosecuting violations of
Federal criminal and civil law; andI

(C) practices that are approved under Federal statutory or case law or that are otherwise consistent with
traditional Federal law enforcement techniques.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE [ l
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
CHAIR

'' ~~~~~~~WILL L. GARWOODL PETER G. McCABE APPELLATE RULES
SECRETARY

A. THOMAS SMALL
BANKRUPTCYRULES

DAVID F. LEVI
CIML RULES

M l~lemorandum W. EUGENE DAVIS
CRIMINALRULES

7- November 29, 2000 MILTON 1. SHADUR

L EVIDENCE RULES
To: The Honorable Anthony J. Scirica

Lax From: Gene W. Lafitte and Daniel J. Capra

r Re: July 13, 2000, Telephone Conference of
L w CACM Subcommittee on Privacy and Electronic Access to Case Files

7 -a The CACM Subcommittee on Privacy and Electronic Access to Case Files had a 90-
minute conference call to determine its future agenda, in light of the consideration of privacy
issues at the spring meetings of the Rules Committee and other Judicial Conference Committees.
As you know, Gene serves as a liaison from the Rules Committee to the CACM subcommittee,
and Dan is assisting Gene in this project. This memorandum summarizes the subcommittee's
discussion and preliminary resolutions.

The goal of the meeting was to narrow down, if possible, the options set forth in the chart
L prepared by the Administrative Office for dealing with the problem of public electronic access to

case files. That chart was summarized by Dan Capra in a memorandum submitted to the Rules
Committee for its June meeting.

Global Solutions

, The first options considered by the Subcommittee were global - policies that would
cover all cases. These global options, and their resolution by the subcommittee, can be
summarized as follows:

L.,
1. "Do nothing" - There was no support for this option. The threat to privacy created by

internet access to case files was considered too serious to leave to the current practice of motions
to seal and a case-by-case approach.

2. "Public is public" - Under this option, information that is currently accessible at the
courthouse would be equally accessible online. (This option is really not much different from
option one, though it might entail an affirmative statement of policy.) There was no support for7 this option on the subcommittee. It was noted, however, that there is a group in the bankruptcy

:
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bar who think there is no problem in having full internet access to all case file information-in

other words, that there is no problem for the subcommittee to address.

3. Redefine the contents of the "Public file" to better accommodate privacy
interests - There was some disagreement about what this option would entail. One possibility

is that there would be two files-a pared-down "public file" and a more expansive "shadow file"

accessible only to courts and parties. Most committee members expressed reservations about this

solution. The "shadow file" solution would mean that information that is currently considered

part of the public file, fully accessible at the courthouse, would now be accessible only to the C7

parties and the courts. Such a solution is certain to draw complaints from news organizations and L J
others interested in the justice system. Another possibility, however, is to establish standards,

probably through rulemaking, for which information must be filed with the court. Whatever that

information is, it would be accessible to any interested person online, but privacy interests would

be taken into account in determining just what information must be filed to become part of the

public file. L7

Opinion on the subcommittee was divided about both of these versions of the "public
file" option, but neither was absolutely rejected at this point. Subcommittee members recognized,
however, that it would be a considerable challenge to define, with any kind of precision, a

"public file" in such a way as would take account of privacy interests.

4. Online access more limited than courthouse access - This proposal would make no

change to the current system of open access to case files, when the access occurs at the

courthouse. However, online'access would be limited to take account of privacy interests. This

option recognizes that the information in case files is defacto private when it can only be

accessed at the courthouse (a concept the Supreme Court has referred to as "practical obscurity").

Some members of the subcommittee objected to this option on the ground that it would lead to

inequality of access-those with greater resources would have a greater opportunity to access what

is currently public information, by undertaking the time and expense of going to the courthouse.

Others objected that such a dichotomy of access is likely to lead to a cottage industry of LE
companies obtaining information at the courthouse and then disclosing that information on the

internet, at a profit. Still, there was limited support expressed for this two-tier system of access,

on the ground that it does not constrict the traditionally-granted access to case files at the

courthouse, and yet protects private information from "easy" access through the intemet.iThus,
this option is still on the table for future discussion.

5. Implement a "waiting period" between electronic filing and internet posting to

allow objections to electronic filing to be resolved on a case-by-case basis - This option is

simply a lesser variation of Option 4. Its premise is that online access should be more limited
than courthouse access. So, similarly with Option 4, this option was kept "in play", though a

number of subcommittee members had reservations. 5
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6. Archiving -Under this proposal, the Judicial Conference would develop an archiving
policy that addresses privacy interests. Thus, case file information would be readily available
onlinefor a period of time, after which it would be inaccessible to members of the public.
Developing an archiving policy requires resolving some difficult questions, such as whether all
or only some information should be archived, and how long the case file information should
remain in the public realm until it is archived. The subcommittee recognized that it had not yet
focused on any of these questions. Nor had any of the Judicial Conference Committees. The
question of archiving will be treated in further discussions within the subcommittee.

Options for Civil Cases

The Subcommittee next considered whether specific solutions might be appropriate for
treating privacy problems resulting from electronic case filing and imaging in civil cases. Most of
these options tracked the global options set forth above, and the Subcommittee reacted similarly
toward them. For example, the first option considered was to presumptively exclude specific case
or document types from remote access. This option is simply a variation of Option 4, above,
which would differentiate between local and remote access. Accordingly, this option is still on
the table, subject to the concerns previously expressed.

Another option considered was a rule change or policy statement that would explicitly
permit the trial judge to issue an order sealing a document from remote access. Considerable
concern was expressed about this option. Some members thought that it would result in burdens
on trial judges-so much so that judges might be hesitant to adopt an electronic case filing system
in the first place. Still, this option was not considered so objectionable as to mandate outright
rejection at this point. There seemed to be a sense that "sealing" orders are valuable tools to
protect privacy interests, but to be used as ancillary to a broader procedure designed to protect
privacy.

A final option considered (again simply a derivation of one of the global options), would
maintain the presumption of public access, including electronic access, for all unsealed
documents. (In other words, "public is public"). Judge Lungstrum argued that this option ignores
the previously assumed practical obscurity of case files. It would mean, for example, that all of
the allegations in a Title VII case, as well as medical reports in a personal injury case, would be
readily available on the internet. Judge Lungstrum is a proponent of a two-tiered system,
allowing full access to unsealed documents at the courthouse, while prohibiting electronic access
to anyone other than the parties and the court. Others disagreed. The option of presumptive
public access remains open for future discussion by the subcommittee.

Criminal Case Options

The subcommittee believes that privacy concerns surrounding electronic case filing and
imaging are heightened in criminal cases. Criminal cases generally trigger a greater public
interest (thus heightening the incentive to access the information), and information in case files

3
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c. An evidentiary privilege protecting a litigant's privacy interests. K
We pointed out to the subcommittee members that an amendment to Civil Rule 26 might

be problematic given the 'fact that Rule 26 has just been amended. We also pointed to the [7
difficulty of adding privilege rules to the Evidence Rules, given the fact that Congress must
specifically enact them. We noted that the Judicial Conference has expressed an interest that the
Evidence Rules Cominitte&,enter aperiod of 'quiescence.." Finally, we noted that the scope of a li'
substantive privacy proction wo7iuld be extremely difficult to define and maintain. Despite all
these expressed concerns, thf Sub ommittee seems resolved, at least at this point, to include the
above Rules-related recommendations as part of its final package. We expect to have continued
dialogue with the subcormittee on these Rules-related questions, and we would appreciate your
views on.the subject. i

3. Social Security Cases. The subcommittee briefly considered, and preliminarily
accepted, a suggestion that social, security cases be completely excluded from electronic case [I
filing and internet disclosure,

4. Delaying ECF? The subcommittee is well aware that electronic case filing and [
imaging creates a threat to privacy, and raises thorny problems of how to protect sensitive
information from electronic disclosure. The subcommittee unanimously agreed, however, that
these difficult privacy issues do not justify any delay -in the implementation of ECF throughout
the country.

Conclusion [7
The conference call had to be terminated before the subcommittee could discuss its next

step. The AO staff will prepare a summary of the views of the subcommittee at this point on the
options discussed. Another conference call will be scheduled so that the subcommittee can
consider a timetable, and narrowing down the options that are still on the table. Public hearings
will probably be held at some point, and more input will be sought from the Judicial Conference 1
Committees.

At this point, it is fair to state that the subcommittee is still at the beginning stages of its
work. It has decided some important questions, the most important being that something must be
done to address the privacy concerns arising from electronic case filing and imaging. As the
subcommittee recognizes, however, "the devil is in the details." In the coming months, the
subcommittee, with the assistance of AO staff, will begin to hammier out some of those details.
We welcome your input on these matters, and we will keep you apprised of further
developments.

6
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Federal Register Notice:

JUDICIAL CONFERENCE OF THE UNITED STATES

Committee on Court Administration and Case Management,
Subcommittee on Privacy and Electronic Access to Court Files; Notice
of Request for Public Comment

AGENCY: Judicial Conference of the United States, Committee on Court
Administration and Case Management, Subcommittee on Privacy and
Electronic Access to Court Files.

ACTION: Notice of request for public comment.

___________________________________________________,__________________

-SUMMARY: The Court Administration and Case Management Committee of the
Judicial Conference of the United States, through its Subcommittee on
Privacy and Electronic Access to Case Files, is seeking comment on the
attached document outlining policies under consideration to address
issues of privacy and security concerns related to the electronic



availability of court case files.

DATES: Comments will be accepted from November 13, 2000 through
January 26, 2001.i

ADDRESSES: All comments should be received by 5 p.m., January 26,
2001. The electronic submission of comments'is highly encouraged.
Electronic comments may be submitted at www.privacy.uscourts.gov or
via e-mail at Privacy._ Policy..Comments@ ao.uscourts.gov. Comments may
be submitted by regular mail to The Administrative Office of the
United States Courts, Court Administration Policy Staff, Attn: Privacy
Comments, Suite 4-560, One Columbus Circle, NE., Washington, DC 20544.

FOR FURTHER INFORMATION CONTACT: Abel J. Mattos, Chief, Court EJ
Administration Policy Staff, Administrative Office of the United
States Courts, One Columbus Circle, NE., Washington, DC 20544,
telephone (202) 502-1560, fax (202) 502-1022.

Dated: November 1, 2000.
Abel J. Mattos,
Chief, Court Administration Policy Staff.

Request for Comment on Privacy and Public Access to Electronic Case a'
Files

The federal judiciary is seeking comment on the privacy and security L
implications of providing electronic public access to court case
files. The Judicial Conference of the United States is studying these
issues in order to provide policy guidance to the federal courts. This
request for public comment addresses several related issues: The i
judiciary's plans to provide electronic access to case files through
the Internet; The privacy and security implications of public access
to electronic case files; Potential policy alternatives and the
appropriate scope of judicial branch action in this area. The
judiciary is interested in comments that address any of the issues L

raised in this document, including whether it is appropriate for the
judiciary to establish policy in this area. All comments should be
received by 5 p.m. January 26, 2001 and must include the name, mailing L
address and phone number of the commentator. All comments should also
include an e-mail address and a fax number, where available, as well
as an indication of whether the commentator is interested in
participating in a public hearing, if one is held. The public should
be advised that it may not be possible to honor all requests to speak X

at any such hearing. The electronic submission of comments is highly
encouraged.

Electronic comments may be submitted at www.privacy.uscourts.gov or EJ
via e-mail to Privacy _ Policy _Comments@ ao.uscourts.gov. Comments may
be submitted by regular mail to The Administrative Office of the I
United States Courts, Court Administration Policy Staff, Attn: Privacy
Comments, Suite 4-560, One Columbus Circle, NE., Washington, DC 20544.

Electronic Public Access to Federal Court Case Files

The federal courts are moving swiftly to create electronic case files
and to provide public access to those files through the Internet.

This transition from paper files to electronic files is quickly L

transforming the way case file documents may be used by attorneys,
litigants, courts, and the public. The creation of electronic case
files means that the ability to obtain documents from a court case file
will no longer depend on physical presence in the courthouse-where a Li
file is maintained. Increasingly, case files maybe viewed, printed,- or
downloaded by anyone, at any-time, through the Internet. Electronic
files are being created in two ways. Many courts are creating
electronic images of all paper documents that are filed, in effect L
converting paper files to electronic files. Other courts are receiving
court filings over the Internet directly from attorneys, so that the
originals file is no longer a paper file but rather a collection of

the electronic documents filed by'the attorneys and the court'. Over the
next few yearselectronic filing, as opposed to'making images" of paper
documents, will become more common'as most federal courts begin to
implement a new case management 'system, called Case
Management/Electronic Case Files (or 'CM/ECF' '). That system gives By



each court the option to create electronic case files by allowing
lawyers and parties to file their documents over the Internet. The
courts plan to provide public access to electronic files, both at the
courthouse and beyond the courthouse, through the Internet. The primary
method to obtain access will be through Public Access to Court
Electronic Records (or ''PACER''), which is a web- based system that
will contain both the dockets (a list of the documents filed in the
case) and the actual case file documents. Individuals who seek a
particular document or case file will need to open a PACER account andK. obtain a login and password. After obtaining these, an individual may
access case files--whether those files were created by.imaging paperL files or through CM/ECF--over the Internet. Public access through PACER
will involve a fee of $.07 per page of a case file document or docket
viewed, downloaded or printed. This compares favorably to the current
$.50 per page photocopy charge. Electronic case files also will be

l_ available at public computer terminals at courthouses free of charge.

Potential Privacy and Security Implications of Electronic Case Files

Electronic case files promise significant benefits for the courts,
litigants, attorneys, and the public. There is increasing awareness,
however, of the personal privacy implications of unlimited Internet
access to court case files. In the court community, some have begun toL suggest that case file's--long presumed to be open for public
inspection and copying unless sealed by court order--contain private
or sensitive information that should be protected from unlimited
public disclosure and dissemination in the new electronic
environment. Others maintain that electronic case files should be
treated the same as paper files in terms of public access and that
existing court practices are adequate to protect privacy interests.
Federal court case files contain personal and sensitive information
that litigants and third parties often are compelled by law to
disclose for adjudicatory purposes. Bankruptcy debtors, for example,
must divulge intimate details of their financial affairs for review by
the case trustee, creditors, and the judge. Civil case files may
contain medical records, personnel files, proprietary information, tax

E returns, and other sensitive information. Criminal files may contain
arrest warrants, plea agreements, and other information that raise law
enforcement and security concerns.

Recognizing the need to review judiciary public access policies in the
context of new technology,-the Judicial Conference is considering
privacy' and access issues in order to provide guidance to the courts.

The Judicial Conference has not reached any conclusions on these
issues, and this request for public comment is intended as part of the
Conference's ongoing study. The judiciary has a long tradition-- rooted
in both constitutional and common law principles--of open access to

r public court records. Accordingly, all case file documents, unless
sealed or otherwise subject to restricted access by statute or federal
rule, have traditionally been available for public inspection and
copying. The Supreme Court has recognized, however, that access rights
are not absolute, and that technology may affect the balance between
access rights and privacy and security interests. See Nixon v. Warner
Communications, Inc., 435 U.S. 589-(1978), and United States Department
of Justice v. Reporters Committee for Freedom of the Press, 489 U.S.
749 (1989). These issues are discussed in more detail in an
Administrative Office staff paper, ''Privacy and Access to Electronic
Case Files in the Federal Courts,'' available on the Internet at
www.uscourts.gov/privacyn.pdf.

[[Page 67018]]

The Role of the Federal Judiciary

The judiciary recognizes that concern about privacy and access to
public records is not limited to the judicial branch. There is a
broader public debate about the privacy and security implications of
information technology. Congress has already responded to some of
these concerns by passing laws that are designed to shield sensitive
personal information from unwarranted disclosure. These laws, and
numerous pending legislative proposals, address information such as
banking records and other personal financial information, medical
records, tax returns, and Social Security numbers. The executive
branch is also concerned about implications of electronic public



access to private information. Most recently, the President directed
the Office of Management and Budget, the Department of Justice, 'and
the Department of Trea'sury'to conduct a study on privacy and security
issues associated with consumer bankruptcy filings- Accordingly, the
judiciary is interested, inreceiving comment on theappropriate scope
of judicial branch action, -if any, on the broad'issue of'access to
public court records, and the corresponding need to balance access
issues against competing concerns such as personal privacy and
security.

Policy Alternatives on Electronic Public Access to Federal Court Case
Files

Regardless of what entity addresses the issues of privacy and i
electronic access to case files,'the effort must be made to balance Ac
access and privacy interests in making decisions about thehpublic
disclosure and dissemination of `case files. 'The policy options
outlined below are intended to promote consistent policies and (7|
practices in the federal courts and to ensure'that similar protections
and electronic access presumptions apply, regardless of which federal
court is the custodian of a particular case file. One or more of the
policy options for each type of case file may be recommended to the
Judicial Conference for its consideration. Some, but not all of the
options are mutually exclusive.,

Civil Case Files ']

1. Maintain the presumption that all filed documents that are not
sealed are available both at the courthouse and electronically. This
approach would rely upon counsel and pro se, litigants to protect their
interests on a case-by-case basis through motions to seal specific
documents or motions to exclude specific documents'from electronic
availability. It would also rely on judges' discretion to protect
privacy and security interests on a case-by-case basis through orders,
to seal or to exclude certain information from remote electronic L_
public access.

2. Define what documents should be included in the ''public file''
and, thereby, available to the public either at the courthouse or
electronically. This option would treat paper and electronic access
equally and assumes that specific sensitive information would be
excluded from public review or presumptively sealed. It assumes that L
the entire public file would be available electronically without E
restriction and would promote uniformity among district courts as to
case file content. The challenge of this alternative is to define what
information should be included in the public file and what information
does not need to be in the file because it is not necessary to an
understanding of the determination of the case or because it
implicates privacy and security interests.

3. Establish 'levels of access'' to certain electronic case file 7
information. This contemplates use of software with features to
restrict electronic access to certain documents either by the identity
of the individual seeking access'or the nature of the document to
which access is sought, or both. Judges, court staff, parties and
counsel would have unlimited remote access to all electronic case,
files. This approach assumes that the complete electronic case file
would be available for public review at the courthouse, just as the
entire paper file is available for inspection in person- It is' f
important to recognize that this approach would not limit how case F
files may be copied or disseminated once obtained at the courthouse.

4. Seek an amendment to one or more of the Federal Rules of Civil F
Procedure to account for privacy and security interests.

Criminal Case Files -
1. Do not provide electronic public access to criminal case files.
This approach advocates the position that the ECF component of the new
CM/ECF system should not be expanded to include criminal case files.
Due to the very different nature of criminal case files, there may be
much less of a legitimate need to provide electronic access to- these
files. The files are usually not that extensive and do not present the
type of storage problems presented by civil files. Prosecution and
defense attorneys are usually located near the' courthouse. Those with



V4

a true need for the information can still access it at the courthouse.
Further, any legitimate need for electronic access to criminal case
information is outweighed by safety and security concerns. The
electronic availability of criminal information would allow
co-defendants to have easy access to information regarding cooperation
and other activities of defendants. This information could then be
used to intimidate and harass the defendant and the defendant's
family. Additionally, the availability of -certain preliminary criminal
information, such as warrants and indictments, could severely hamper
law enforcement and prosecution efforts.

2. Provide limited electronic public access to criminal case files.
This alternative would allow the general public access to some, but
not all, documents routinely contained in criminal files. Access to
documents such as plea agreements, unexecuted warrants, certain pre-
indictment information and presentence reports would be restricted to
parties, counsel, essential court empldyees, and the judge.

Bankruptcy Case Files

1. Seek an amendment to section 107 of the Bankruptcy Code. Section
107 currently requires public access~to all material filed with
bankruptcy courts and gives judges limited sealifig authority.
Recognized issues in this area would be addressed by amending this
provision as follows: (1) Specifying that only 'parties in interest''
may obtain access to certain types of information; and (2) enhancing
the 107(b) sealing provisions to clarify that judges may provide
protection from disclosures based upon privacy and security concerns.

2. Require less information on petitions or schedules and statements
filed in bankruptcy cases. 3. Restrict use of Social Security, credit
card, and other account numbers to only the last four digits to
protect privacy and security interests. 4. Segregate certain sensitive
information from the public file by collecting it on separate forms
that will be protected from unlimited
public access and made available only to the courts, the U.S. Trustee,
and to parties in interest.

Appellate Cases

E . Apply the same access rules to appellate courts that apply at
the trial court level.

2. Treat any document that is sealed or subject to public access
restrictions at the trial court level with the same [[Page 6701931
protections at the appellate level unless and until a party challenges
the restriction in the appellate court.

[FR Doc. 00-28671 Filed 11-7-00; 8:45 am] BILLING CODE 2210-55-P
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FORDHAM
University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Lit Daniel J. Capra - Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapragmail.lawnetfordham.edu

Fax: 212-636-6899

Memorandum To: Judge Scirica, Gene Lafitte
From: Dan Capra
Re: Summary of Telephone Conference, Subcommittee on Electronic Filing Rules
Date: November 7, 2000

This memorandum summarizes the meeting by telephone conference of the
L7 Subcommittee on Electronic Filing Rules.

Judge Koeltl, the Chair of the Subcommittee, opened the meeting by remarking on the
wealth of information on ECF rules that has already been prepared. The AO is sending a large
packet of helpful information to courts that are about to implement electronic case filing. This
information includes a discussion of questions and problems that rulemakers must consider, and
a table that sets forth the text of the rules currently used by prototype courts, broken down by
subject matter.

Judge Koeltl noted that the ultimate goal of the Subcommittee is to prepare model local
rules for electronic case filing. This would include some form of commentary, containing a
discussion of why some alternatives were adopted and others rejected. It is also contemplated
that the Subcommittee should determine whether to recommend to the Rules Committee that it
consider the adoption of national rules for electronic case filing.

Nancy Miller then gave a background report on the status of electronic case filing in the
federal courts. Currently, there are nine prototype courts; a tenth court (the District of New
Mexico) employs its own ecf filing system. All but one of these courts (the District of Oregon)
have promulgated combinations of local rules, standing orders, and user manuals to establish the

7 procedures for electronic case filing. The rules are identical on some subjects and differ on
others. The plan for the immediate future is to implement electronic case filing in bankruptcy
courts, beginning in early 2001, in waves of six bankruptcy courts at a time. On the district court
side, the AO is working on software that will be functional in both civil and criminal cases.
Implementation of ecf in the district courts will probably begin in 2002.-

r Nancy reported on anecdotal information received by the AO about issues encountered by'
the prototype courts. The problem areas seem to be: 1) how to deal with signatures, especially
those of third parties; 2) how to-deal with pro se filers; 3) paper retention requirements;



4) whether ecf should be mandatory; and 5) whether ecf procedures should be promulgated by
local rule, standing order, user manual, or a combination of those methods.

Members unanimously agreed that the next step for the Subcommittee should be to obtain
information from the prototype courts on how the rules are working, and what problems if any
have arisen with the current rules implemented by each respective court. I was assigned to
coordinate this factfinding project. The goal is to complete this factfinding project by January
2001. The Subcommittee agreed on the following steps for implementing factfinding on the
local ecf rules. m

1. I will develop a list of questions and a list of possible sources of information, based on
a list already prepared by Nancy Miller. That list of sources and questions has now been prepared
in a separate memorandum, sent to the Subcommittee members and to you under separate cover.

2. Judge Koeltl will send a letter to the Chief Judge of each prototype court, notifying
them of the factfinding project and requesting their assistance.

3. Designated Subcommittee members will assist me in obtaining information from the
various sources, by interviewing these sources using the "script" of questions. I will synthesize L
all of the information. The allocation of courts among the members is as follows:

Judge Koeltl--7outhern (Bankruptcy) and Eastern Districts of New York
Judge Strand-District of Arizona, Bankruptcy
Judge Leonard-Virginia Eastern, Bankruptcy and Georgia Northern, Bankruptcy
Judge Carroll-Missouri Western
Judge Sigmund-California Southern, Bankruptcy
Gene Lafitte-Ohio Northern (I will also call Judge Dowd for his help)

As to the District-of New Mexico, I mentioned to Judge Koeltl that Judge Parker has been very
helpful in informing the Rules Committee on New Mexico's ecf rules. He agreed that I should
call Judge Parker for assistance on factfinding in New Mexico.

The Subcommittee agreed that interested Judicial Conference Committees (CACM, CAT
and Rules) should be informed of the work of the Subcommittee at the winter meetings of those L

respective Committees. C
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FORDHAM
al University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

LI Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapragmail.lawnet.fordham.edu

Fax: 212-636-6899

Memorandum To: Subcommittee on ECF Rules

L b From: Dan Capra
Re: Sources of information and questions for prototype courts
Date: November 7, 2000

In accordance with our telephone conference today, I set forth below the possible sources
of information for how rules on the electronic case filing rules are working in the prototype

L courts. I also set forth below the general "script" for questions that might be usefully asked.
These sources and questions have been prepared by Nancy Miller, and have been edited slightly

Hi by me.

L
Sources of Information:

1. A judge on the local rules committee.
2. A judge with a relatively large ECF caseload.
3. An attorney on the local rules committee.
4. An attorney with a relatively large ECF caseload..

Lo 5. A representative from the local U.S. Attorney's Office.
-6. A court clerk involved with electronic case filing.
7. A Local United States Trustee in Bankruptcy.
8. A representative from a local bar association-especially one involved in technology.

Note: The above list is not intended to suggest that each of the sources must be
interviewed for each of the prototype courts.



Possible questions for information gathering:

Rules-related questions:

1. What rules have worked well?
2. What rules, if any, have resulted in difficulty of application or interpretation?
3. Are any existing rules in need of amendment and if so, why?
4. Are there any "gaps" in your rules that should be addressed by rulemaking and if so,

what are they?
5. Have your rules been modified? If so, why?
6. Howvoften do rules-related issues arise in individual cases?

Process-related questions:

1. What process was used to develop local rules?
2. Why did you (the court) use the combination of rules, orders and other documents that

you did?
3. What were the most complicated (or controversial) issues in developing the rules?
4. What topics, if any, could be usefully addressed at the national level?

,
Concluding question: E
What' advice would you give to others in courts that are about to implement electronic

filing?

Note: This list is not written in stone. If there are other questions that should be added, or any
questions that should be dropped, please feel free to give me your opinions so that the list can be L

modified.
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Committee on Rules of Practice and Procedure
January 2001

CASE MANAGEMENT/ELECTRONIC CASE FILES PROJECT

B (CM/ECF)

7 * PROJECT GOALS
L * Provide a new Case Management system (CM) for the federal courts

Offer Electronic Case Files (ECF) capability
| * Provide courts flexibility in implementing the electronic case files capability

a * WHY WE ARE REPLACING THE EXISTING CASE MANAGEMENT SYSTEM
(ICMS)
* It is an outdated system, developed more than 15 years ago.
? * The commercial database used in ICMS is no longer being supported by the

manufacturers, and the AO's ability to support it is nearing an end.
* It is increasingly expensive to maintain.

7 * It is not easy to retrieve information and reports from ICMS.
L

* WHAT THE NEW CASE MANAGEMENT (CM) SYSTEM PROVIDES
7 \ * It retains and expands the existing capabilities of ICMS.

Led * It continues to provide an electronic docket sheet.
* It is easier to learn and use.
r * It provides easier information retrieval, including case management reports.
* Local modifications are easier to make.

t * WHAT IS ECF
* Electronic case files are court litigation documents (including pleadings, motions,

7 and orders) in electronic form.
, ECF includes the ability to store, retrieve, send and use documents in electronic

form.
* Courts can choose the extent to which they use the ECF capabilities in CM/ECF.

LI * ECF does not preclude the use of paper.
* It is a reliable and secure system.

L * CM/ECF IS A FLEXIBLE SYSTEM
* It offers courts considerable flexibility in how and when they implement it.
* Courts can choose to permit attorneys to file documents electronically over the

Internet; the system automatically dockets them, or



* Courts can opt to use the CM portion, and have documents put into electronic
form by court staff (using a scanner), or

* Courts 'can opt to use only the CM portion, which provides electronic docket
entries but continues to rely on paper documents.

* Courts -are encouraged to make full use of the system (both CM and ECF) to get L
the largest benefits.

* -Judges (and others) can continue to use paper to the extent they choose to do so,
by having the particular documents they need printed.

* The system is designed to allow considerable court customization.

WHAT ELECTRONIC CASE FILES CAN PROVIDE FOR YOU
* Documents in electronic form are available imme'diately upon filing.
* They can be accessible from anywhere (chambers,' bench, home, divisional

offices) at any time over the DCN or the Internet.
* More than one person at a time can use or see a document.
* Documents and files will not be lost or difficult to track down.
* Storing documents in electronic fcrmn reduces the need for storage space.
* Text of documents in electronic~ form can be searched.
* Judges using the ECF capability have found it useful; those who use it the most

like it the best.

SOME OF THE SYSTEM'S FEATURES
* The CM/ECF system's security design and implementation have been verified by

independent security experts.
* The system allows a court to regulate who has access to electronic documents.
* The system will incorporate the capability to generate improved statistical reports,

including CJRA and magistrate judge activity (MJSTAR). L

COURT EXPERIENCE WITH CM/ECF
* There are four district prototype courts using CM/ECF in civil cases L

* Missouri Western
* New York Eastern -

* Ohio Northern -'

* Oregon
* There are also five bankruptcy prototype courts

* Arizona
* California Southern
* Georgia Northern F
* New York Southern
* Virginia Eastern

* The prototype courts have used both the CM and ECF capabilities.
* More than 100,000 cases-and 1,000,000 documents are in CM/ECF systems, and

- more than 4000 attorneys have filed documents electronically.

2



CURRENT PROJECT ACTIVITIES
* Version One of the bankruptcy software has been completed and is being tested.
* Version One of the district court software (civil and criminal) is being developed.
* Appellate software is being developed.
* ' A "wave test" is currently ongoing to test the ability of the courts and the

Administrative Office to implement the CM/ECF bankruptcy system in multiple
-bankruptcy courts simultaneously.
* The "wave test" courts are Georgia Middle, Louisiana Middle, Missouri

Western, New York Eastern, Tennessee Middle, Washington Western.
* Outreach and education is underway for courts, the bar and the public.
* Training and implementation materials for the courts are being developed.
* Rules, privacy and other policy issues are being addressed.

Amendments to the national rules relating to electronic service are in the
process of-being approved.

* A subcommittee of the Court Administration and Case Management
Committee is considering ways to provide assistance with local electronic
filing rules6to courts implementing CM/ECF.

* A subcommittee of the Court Administration and Case Management
Committee is considering privacy issues arising from the potential public
availability of court documents over the Internet.

* WHAT ARE THE NEXT STEPS
* National rollout of the CM/ECF system for bankruptcy courts is scheduled to

begin in the next few months.
* Last summer, bankruptcy courts were asked to indicate preferences on

when they wanted to implement CM/ECF. That information is being used
to develop the rollout schedule for the CMIECF bankruptcy system.

* A similar process will be used in advance of rollout for other court types.
* Three additional district courts are scheduled to test implementation within the

next few months
* California Northern, District of Columbia, Michigan Western
CM/ECF will be rolled out over approximately a four-year period.
L The bankruptcy court rollout will start early in 2001.
* The district court rollout is planned to start early in 2002.
* Appellate court rollout is planned to start in 2002.

WHAT CM/ECF WILL MEAN FOR YOUR COURT
F- * The impact will depend on how your court chooses to implement the system.
* The level of preparation required will vary, depending on the extent to which a

court opts to use the ECF capabilities or whether it opts to implement initially
only the CM (case management) portion.
* For example, ECF use may involve developing some new local rules, and

working with the bar.

3



* Information will be provided to courts about advance preparation and other
implementation activities associated with the project. EA

* The Administrative Office will be'providing assistance and guidance to courts
throughout the implementation process. '
Current estimates are that each court's implementation will take approximately
six months.' '

WHAT ARE THE IMPLICATIONS FOR THE BAR
* For courts that fully implement the ECF capability, attorneys can file their

documents with the court via the' Iternet. '7
* -' This allows the bar iimmediate access to court documents from their offices or

elsewhere.-'
* The system generates automatic electronic (e-mail) notices of documents filed in

their cases.
* It reduces mail and courier costs.'
*' Attorneys have been trained to 'use the system by the prototype courts,-either by

bringing attorneys to the court for short sessions, or by going out to law firms.
Education and training materials have been developed that other courts can l
,use or adapt. ,

* Most lawyers already have the hardware and software required.
* Feedback from attorneys suggests that they generally find the system quite easy to [

use.
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For further information:

Project Managers
Gary Bockweg -- Project Director Director - (202)502-2736
Mary Stickney - Associate Project Director - (202)502-1516
Nancy Miller- Associate Project Director - (202)502-1815

J-Net webpage for CM/ECF Project:
http://jnet.ao.dcn/it/ecf/index.html

Prototype court websites:
District courts:

http://ecfmowd.uscourts.gov/ (Missouri Western)
http://www.nyed.uscourts.gov/ (New York Eastern)
http://www.ohnd.uscourts.gov/ (Ohio Northern)
http://www.ord.uscourts.gov/ (Oregon)

Bankruptcy courts:
http://www.azb.uscourts.gov/ (Arizona)
http://www.casb.uscourts.gov/html/frontcounter.htm (California Southern)
http://www.ganb.uscourts.gov/ (Georgia Northern)
http://www.nysb.uscourts.gov/ (New York Southern)
http://www.vaeb.uscourts.gov/ (Virginia Eastern)
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ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
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LS PETER G. McCABE APPELIATERULES

SECRETARY
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, - ~~~~~~~Memorandum

DAVID F. LEVI
CIVIL RULES

TO: Honorable Anthony J. Scirica, Chair, and W. EUGENE DAVIS

Members of the Committee on Rules of Practice and Procedure
MILTON 1. SHADUR

EVIENCE RULES
FROM: Mary P. Squiers

RE: Progress Report on the Local Rules Project

DATE: December 5, 2000

This document is intended to update you on my progress to date with the

Local Rules Project. As you may be aware, I began working on the Project July 1, 1999.

I spent some time during the summer organizing my activities, generally, including my

office space and computer, and also organizing my thoughts on how to proceed most

effectively.\ What follows is a general background of the Local Rules Project, some of

which may be familiar to you because I have provided it to you in earlier documentation.

There is then a discussion of what I am currently doing.

I am very interested in any thoughts or comments you may have on how to

proceed, particularly with respect to the actual content and format of the written report. I

will be at the Standing Committee meeting in January. I can also be reached at my office
Lj by telephone (781.444.2876) or by email (marvsquiers~2mediaone.net).

Liz General Background of the Local Rules Project

In 1986, the United States Judicial Conference authorized the Committee on

Rules of Practice and Procedure to undertake a study of federal district court local rules
regulating civil practice. The Local Rules Project became operational at Boston College

Law School in the fall of 1986.

The study was intended to attempt: 1) a complete review of the local civil

rules for legal errors or internal inconsistencies; 2) a study of the rules and rulemaking

procedures to see how they work in practice; and 3) an examination of the relationship of
local rules to the overall scheme of uniform federal rules. The results of this study were

sent to the chiefjudges of the district courts in April 1989 from the Chairman of the

Standing Committee, Joseph F. Weis, Jr., and entitled: "The Report of the Local Rules
Project: Local Rules on Civil Practice." That Report consisted of several documents:
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I., History and methodology.
2. Uniform numbering system.
3. Three different documents discussing the content of the local

rules.
4. List of local rules for each court.

The Committee on Rules of Practice and Procedure then authorized a study of
the local rules on appellate practice. The "Report on the Local Rules of Appellate
Practice" was distributed to the chief judges of the circuit courts by the Chairman of the L
Advisory Committee on Appellate Rules, Kenneth F. Ripple, in April of 1991. The
Committee on Rules of Practice and Procedure authorized a review of the local rules on
criminal practice at its June 1994 meeting in Washington, D.C., which was completed
and distributed to the district courts June 6, 1995. Both of these reports contained
documents similar to those in the Report on Civil Practice.

The methodology for each, of these Reports was similar. The first step was to 77

collect each court's local rules and any other directives having the same function. After L
collection of the material, the next step was to enter each rule into a computerized
database., The rules of each court were individually placed on an outline based on the
respective Federal Rules., This resulted in a retrieval system organized by topic. It was ]
then possible to sort and count the local rules -according to each of the topics on the
outline.

The rules were then analyzed. The analysis focused on an examination of the
rules covering each particular topic on the outline. The rules were studied singly and in 7
the aggregate to determine if they were appropriate subjects for local district court
rulemaking. Specifically, the rules were analyzed using five broad questions:

57
5. Do the local rules repeat existing law?
6. Do the local rules conflict with existing law?
7. Should the local rules form the basis of a Model Local Rule for

all jurisdictions to consider adopting? L

8. Should the local rules remain subject to local variation?
9. Should the subject addressed by the local rules be considered 7

by the Advisory Committee to become part of the Federal
Rules?

This analysis formed the content of the treatises discussing the rules. L J
Each court was provided a list indicating where, in these treatises, each of the

court's rules was discussed. L
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Methodology for the New Local Rules Project

The Local Rules Project will, again, evaluate the existing local rules of civil,
criminal, and appellate practice with the goal, of determining whether these rules comply
with the Rules Enabling Act (28 U.S.C. §§2071 et seq.), whether the local rules highlight
areas which may more appropriately be covered through the Federal Rules, and whether
the local rules have successfully operated in particular fields which other courts may want
to emulate. That process is underway. In addition, there was planned to be an
examination of whether and how the circuit councils review existing and proposed local
district court rules. This activity is complete. Lastly, there will be an examination of how
the Civil Justice Refojrm Act has impacted local rule proliferation.

As I discussed at the last meeting of thae Standing Committee in Washington,
D.C., in June 2000, I communicated last spring with each of the Circuit Executives to
determine the extent of their respective circuits' involvement in reviewing local rules. A
brief discussion of the information I gathered follows. I discovered that all of the Circuit
Councils have a review process to examine new local rules and amendments to existing
rules. These procedures are generally the same among the circuits. The review begins in
the1 Circuit Executive's office where the rule or amendment is originally provided by the
district court. A staff person from that office makes an initial review of the rule, usually
writing a memorandum explaining how the rule is or is not problematic. The rule and
memorandum are then forwarded to another body for review. In some circuits, this
material is provided to a committee of the Council (Third Circuit, Fifth Circuit, Eighth
Circuit) and, in several other circuits, the material is provided to another body for its
review (Fourth Circuit: Chief Judge of Circuit; Seventh Circuit: Original District Court;
Ninth Circuit: Conference of District Judges). Either the reviewer's recommendation or
the actual documentation concerning the rule or amendment is then transmitted to the
Circuit Council for final action. This final action may be by paper ballot (e.g., Second
Circuit, Third Circuit) or vote at the actual meeting (e.g., First Circuit, Seventh Circuit,
Eighth Circuit). At any stage in this process, the reviewing person or entity may'be
communicating with the particular court to reach an accommodation of any rule or rule
amendment that appears problematic. As one of the Circuit Executives stated: "The last
thing we want to do is abrogate one of these rules forcefully."' (Ninth Circuit.)

None of the circuit courts has any written standards for determining whether a
local rule is inconsistent with, or duplicative of, existing law. Instead, each of the
reviewing entities makes a judgment call on a case-by-case basis. When there may be
disagreement over a particular rule, deference is given to the district court. (E.g., Second
Circuit, Third Circuit.) One Circuit Executive indicated that a rule would be upheld
unless it was clearly inconsistent with a federal rule. (Seventh Circuit.)

There is significant opportunity to discuss potential problems during the
review process. -Such discussion may avert a negative vote at the Circuit Council. Each
of the Circuit Executives was asked'how frequently the Circuit Council abrogates local
rules. Abrogation was clearly a rare event in all of the circuits.
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The Circuit Executives were also asked whether the rules had been reviewed
to determine if they were in compliance with the uniform numbering system prescribed
by the Judicial Conference. (See Fed.R.Civ.P 83(a). Approximately seven courts had
specifically reviewed the rules to determine compliance. See e.g., First Circuit, Third
Circuit, Tenth Circuit). Xl

, I~~~~~~~~~~~~~~~LJ
Current Activities

I am in the process of writing the report following the outline of the Federal Ii
Rules of Civil Procedure. I expect most, if not all, of the writing to be completed and
provided to you at the next meeting of the Standing Committee. During the first study of r
local rules, this Committee noted that there was no uniform numbering system for federal i

district court local rules relating to civil practice. Writing the discussion in this order will
help to refine the numbering system for all of the districts. Each court can see where the
particular rule was discussed and why it was placed there. L,

As before, repetitious rules are being highlighted since such repetition is
superfluous and may be counterproductive. Similarly, rules that are inconsistent with
existing law are noted since the relevant Federal Rules and provisions in Title 28 mandate
that there be no inconsistency in the local rules with existing law.

Any local rules that may more appropriately be incorporated into the Federal
Rules rather than remain as local rules are also highlighted. Incorporation into the
Federal Rules may be advisable, for one of several reasons: 1) the particular topic covered
by the local rule is critical to the procedural scheme of the Federal Rules; 2).the local rule
affects the substantive outcome of a class of cases; 3) the local rule affects litigation L
costs; 4) the local rule affects the operation ofthe federal courts generally; or 5) the local
rule relates in a significant way to the integrity of the Federal Rules as a unified,
integrated set of rules.

There are many local rules that are useful in delineating certain procedures and
practices in particular courts. These are being discussed so that other courts can consider L
whether they would be helpful in their respective jurisdictions. Lastly, model local rules
that may be useful for all courts to consider adopting are being developed.

Li
The local rules relating to a particular topic are set forth in-endnotes

corresponding to the place in the text where the rule is discussed. This is different from
what was done previously; increased computer capability allows this to be possible. F
Incorporating the actual rule citations has the advantage of not only helping a district
court find where its own rules are discussed in the text but also helping all district courts
in reviewing the actual text of rules in other jurisdictions for possible incorporation into L:
their own rules.

17
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AGENDA #
Winter 2000

Long-Range Planning (Action)

Committees are asked to take the following steps at the Winter 2000 meetings:

1. Review and update, as needed, the key strategic issues identified by the
committee in the report, Strategic Planning Issues of the Committees of the
Judicial Conference of the United States (February 2000). The report lists
crosscutting strategic issues followed by the individual committee lists of
planning issues and courses of action for dealing with them. Determine whether
there are new issues of importance or any issues needed. Also, determine if
coordination with other committees is needed to achieve successful results.

The committee's strategic planning issues are included as Attachment 1.

Revisions to the strategic issues list should be forwarded to the Office of
Management Coordination and Planning by February 1, 2001 for incorporation in a
revised report of committee strategic issues.

2. Discuss the September 2000 long-range planning meeting report (see
Attachment 2).



Attachment 1

Committee Strategic Issues and Goals from Strategic Planning Issues of the Committees
of the Judicial Conference of the United States (February 2000)
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Committee on Rules of Practice and Procedure

Honorable Anthony J. Scirica, Chair

Strategic Issues

1. Making Effective Use of Technology and Information

2. Monitoring, Analyzing, and Addressing the Proliferation of Local Rules

3. Uphold the Integrity of the Rules Process

Strategic Issue: Making Effective Use of Technology and Information

L. The courts are moving rapidly to expand the use of technology by the bench and bar.

K Strategic Objectives

__ * Ensure that the rules of practice and procedure do not unintentionally impede theK increased use of technology by the courts.

LI Initiatives or Course of Action

. Formed a technology subcommittee with representatives from each advisory
committee.

* Published for public comment proposed amendments that would allow electronic
service with consent of the parties.

* Participate in the Committee on Court Administration and Case Management' s
ad hoc committee discussions and meetings on privacy.r . Closely monitor the CM/ECF project.

Strategic Issue: Monitoring, Analyzing, and Addressing the Proliferation of Local Rules

A comprehensive review of the local rules of court was last made in 1986 in accordance
with a Congressional mandate. The local rules were reviewed for legal error, internal
inconsistency, and consistency with federal law and national rules. The report identified

At particular local rules that made sense for national adoption. The project resulted in many
changes to the national rules and the implementation of a uniform numbering system for

K local rules.

-54



Committee on Rules of Practice and Procedure February 2000

The Standing Committee believes it is time for another comprehensive review of local
rules to assess their consistency with national rules and statutes and to suggest changes to
the courts, when appropriate. Many amendments have been made to local rules since the
last review. Moreover, case law on local rules has substantially increased. In addition,
local rules have been revised to account for changes prompted by the Civil Justice
Reform Act.: As courts struggle to develop alterniative'dispute resolution programs and
incorporate increased reliance on electronic filing, more and more local rules and internal
operating procedures are being promulgated. Finally, the uniform numbering system K
authorized by the Judicial Conference has been in place for approximately two years. A
review of local rules would show the extent of its adoption in the courts. It would also
provide hard data on the overall increase in the number of local rules since 1990.

The bar routinely complains about the growing number of local rules. Local rule K
proliferation has now become a primary concern of the Litigation Section of the ABA. In
the past, Congress has listened to the bar's complaints and called for reform - includingc
the 1986 local rules project initiated by Congress. The rules committees are statutorily
responsible for monitoring the operation and effect of the rules. The proposed project is
consistent with the committees' statutory obligations.' It will provide the courts with a
useful service and may dissuade any direct Congressional interference.

Strategic Objectives

* The Rules Committee will review all local rules and identify possible new
national rules. -d

Initiatives or Course of Action K
* A law professor has been selected to gather and study all local rules. K
* The project is expected to be completed in 2 or 3 years. K

Strategic Issue: Uphold the Integrity of the Rules Process

The current rulemaking process carefully balances the authority and responsibility of K
courts to enact procedures to govern cases it must decide with the authority and
responsibility of Congress to enact substantive law. In recent years Congress has become
increasingly involved in the rulemaking process. K

55 :K



Committee on Rules of Practice and Procedure February 2000

Strategic Objective

* Ensure the rulemaking process remains within the Third Branch.

Initiatives or Course of Action

*' Work closely with the Office of Legislative Affairs to educate members and staff
of Congress about the fulemaking process.

Diligently monitor legislation to quickly identify any attempts to directly or
indirectly amend the Federal Rules of Practice and Procedure.

Respond to specific bills that would amend the rules.
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Report of the Chairs' Long-Range Planning Meeting September 18, 2000
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LI'm ' " SUMMARY REPORT
K SEPTEMBER 2000 LONG-RANGE PLANNING MEETING

L Judicial Conference committee chairs representing 13 committees met on
September 18, 2000 in Washington, D.C. The meeting was led by Judge Ralph G.

7 Thompson, a member of the Judicial Conference's Executive Committee who is
coordinating the long-range planning process for the Executive Committee. Also in
attendance were Administrative Office Associate Director Clarence A. Lee, and Deputy

Lx Associate Director, Cathy A. McCarthy, who provides principal staff support for the
integrated long-range planning process. Other senior Ahinistrative Office 'committee7 - staff also attended. A list of participants is included as Appendix A.

K 4 Adoption of the Statement of Purpose

After the last meeting, a draft statement of purpose of the planning meetings was
developed and circulated to the committee chairs for'comment. The revised draft was
reported to the Executive Committee by Judge Thompson in advance of the planningK meeting. Earlier in the day, the Executive Committee gave its tentative approval to the
statement pending final changes by the chairs.

The chairs unanimously approved the draft statement of purpose, which is
included as Appendix B.

Consideration of the Growth of Non-Article m Judgeships in the District Courts
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Judge Harvey E. Schlesinger, chair of the Committee on the Administration of7 the Magistrate Judges System, briefed the group on workload trends and growth in the
number of full-time magistrate judges. In the last ten years, as the caseload in the
district courts grew, and the number of district judgeships remained the same, full-time
magistrate judge positions have increased 35 %. The Committee continues to receive
and consider requests from districts for additional magistrate judge positions.
Magistrate judges are handling more criminal pretrial matters, and the number of civil
cases disposed by magistrate judges is growing (although it remains a small portion of

L
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total civil cases). Judge Schlesinger illustrated his discussion with several charts
depicting the work of magistrate judges, included as Appendix C. L.

The chairs discussed various aspects of this change and its implications for the
present and the future. 'The group determined that a statement of issues would be
referred to the Executive Committee. The group' will ask the 'Executive Committee to
consider whether to assign this issue to an appropriate committee (or committees) for A,
further exploration. iCathy McCarthy, was askedito develop an issue statement in
coordination with Judge Schlesinger and other committeel chairs concerned with the
topic.

Discussion of the Decline in the Number of Trials

Deputy Associate Director Cathy McCarthy presented several charts illustrating -

historical trends and percentages in the decline of the numbers of civil and criminal
trials in the district courts (see Appendix D). In 1999, the U.S. District Courts
completed the fewest number of trials in 30 years, while filings were two and one-half
times higher than in' 970. Civil trials have been decreasing since 1982, and criminal 7
trials have been decreasing since 1992. Declines in trials have, occurred Win all
categories of cases and in both jury and nonjury trials. Most importantly, the
proportion of cases terminated by trial has been declining. 1 l I

The participants agreed this is a significant strategic issue for the judiciary.
They identified and discussed possible contributing factors to the decline of trials.
Sentencing Guidelines were seen as the major factor bringing about more guilty pleas
and, as a consequence, fewer trials. For civil cases, increases in alternative dispute
resolution mechanisms and summary judgments were discussed as contributing factors.

The chairs suggested further research and exploration of this topic, including LE
examining the trends regionally and afthe state court level. The chairs will bring this
topic to their respective committees for discussion, and the planning group will discuss 7
this 'issue in more depth at a future meeting. -

2
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Study of Library Services and Computer Assisted Legal Research

Judge Edward W. Nottingham, chair of the Committee on Automation and
Technology, discussed activities of the committee over the past six years to assess and
improve the management of the lawbooks and libraries program with an eye toward
determining future needs and projected costs. Committee deliberations have raised
questions about whether lawbooks and computer assisted legal research (CALR)
provide duplicate information in some respects and, therefore, whether lawbooks
spending should be, decreasing as more extensive CA! LR services become common in
the judiciary. One of the committee's major initiatives to encourage the use of
electronic libraries was achieved with the development and implementation of the
Virtual Law Library, which allows every judge and employee desktop access to many
legal and general research sites (including Westlaw and Lexis-Nexis) via the J-Net.

As directed by the Executive Committee, a coordinated effort by the Committees
on Automation and Technology and Security and Facilities is currently underway to
study the use of lawbooks and libraries. As part of this study,"a survey was sent to all
judges, law clerks, staff attorneys and pro se law clerks. A system that tracks
lawbooks purchases, the Integrated Library System, is now providing detailed
expenditure and inventory information that will be compared with the survey results -in
developing recommendations. A' report will be available by June 2001.

Strategic Planning Issues of the Committee on Court Administration and Case
Management

Judge D. Brock Hornby, the outgoing chair of the Court Administration and
Case Management Committee, reported on several long-range planning items for the
committee:

1. Videoconferencing and the consequences on trials, justice, and
administration of justice.

2. Security and privacy of electronic case files (ECF).
3. Rules-related issues of ECF (in coordination with the Rules Committee).
4. Impact of ECF in clerks offices.
5. Continuing review of data collection in accordance with Recommendation

73 of the Long Range Plan for the Federal Courts and the additional data
needs brought about by ECF.

3
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Report on Strategic Studies by the Committee on Security and Facilities H
Judge Jane R. Roth, chair of the Security and Facilities Committee, discussed H

the comprehensive studies on the Judiciary's space and facilities and court security
programs. H

The'space and facilities study, completed in May 2000, contained,
recommeindations in fourpr ayareas: planning for courthouses; sharing of
courtrooms; funding courthouses;and diesigning, constructing, and managing court 2

facilities. The committeeisclurnty reviewing the recommendations,. Judge Roth _

noted that staffing nld technoiogicl changes can affect space. Input from other 2

committees osrprocess changes can be useful in developing
long-range acilites pawin

Judge Roth lasked the chaiFsif they had any suggestions regarding the
comprehensive assessment of te jud iciary's court security program, which is
underway. The study involves a .review and assessment of the effectiveness and
efficiency ofthe' current security program standards, policies, and procedures. The
study's, rec6otmendtiaons, lareiexpec,,ted to addresscontractual arrangements for building
security guards andt, o Npl otlherpossible contractual security arrangements.H

Change in Executive Committee Coordinator

Judge Thompson is leaving the Executive Committee and a new planning
coordinator will be named in the near future. The group expressed its appreciation to
Judge Thompson for his efforts in coordinating the planing process.

L
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Appendix A: Participants in the September 2000 Long-Range Planning Meeting

Committee Representatives Administrative Office Staff

Planning Coordinator Clarence A. Lee, Jr.
Hon. Ralph G. Thompson Cathy A. McCarthy

William M. Lucianovic

Executive Committee
Hon. Ralph G. Thompson Helen Bornstein

Committee- on the Administrative Office
Hon. Lourdes G. Baird, Chair Cathy McCarthy

Committee on Automation and Technology
Hon. Edward W. Nottingham, Chair Mel Bryson
Hon. Edwin L. Nelson Terry Cain

Committee on the Administration of the
Bankruptcy System Francis F. Szczebak

Hon. Michael J. Melloy, Chair

Committee on the Budget
Hon. John G. Heyburn II, Chair George H. Schafer
Hon. William G. Young Bruce Johnson

Committee on Court Administration and
Case Management Noel J. Augustyn

Hon. D. Brock Hornby, Chair Abel J. Mattos
Mark S. Miskovsky

Committee on Criminal Law
Hon. Emmet G. Sullivan John M. Hughes

Kim Whatley
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Committee on Defender Services
Hon. Robin J. Cauthion, Chair Theodore J. Lidz

Steven G. Asin
Robert Burke

Committee on Federal-State Jurisdiction
Hon. Walter K. Stapleton, Chair Mark W. Braswell

Committee on the Judicial Branch
Hon. David R. Hansen, Chair Steven M. Tevlowitz

Committee on Judicial Resources
Hon. Dennis G. Jacobs, Chair Alton C. Ressler

Charlotte G. Peddicord
H. Allen Brown
David L. Cook

Committee on the Administration of the
Magistrate Judges System Thomas Hnatowski

Hon. Harvey E. Schlesinger, Chair Charles E. Six

Committee on Rules of Practice and Procedure
Hon. Anthony J. Scirica, Chair Peter G. McCabe

John K. Rabiej

Committee on Security and Facilities
Hon. Jane R. Roth, 'Chair Ross Eisenman

Linda Holz F
Other Administrative Office
Staff: L
John Hehman
Robert Lowney 7
David Williams
Steven R. Schlesinger
Jeffrey A. Hennemuth L
Karl Branting

-j

_-7

A-2



KL
Appendix B: Statement of Purpose

L

Long-Range Planning Meeting

The purpose of the meetings of the chairs of Judicial Conference committees
L~. involved in long-range planning is to (a) assist in promoting long-range planning by

committees and (b) provide a forum for information exchange and cross-committee
communication on strategic issues facing the judiciary. The group will:.

Lo.
Identifs and discuss strategic issues and trends affecting the judiciary's mission,
core values, programs, and resources.

.* Share information about the respective committees' substantive planning efforts,
long-range budget estimates, and strategic initiatives. (Chairs will brief their
committees on the discussions of the planning group.)

* Confer on the likely effects of major issues and initiatives and perform a
consultative role on judiciary-wide and cross-committee issues, concerns,
priorities, and needs.

Develop guidelines and approaches for committee planning activities.

* Identify topics for research, study, and analysis.

A, * Respond to requests from the Executive Committee on planning matters.

The chairs will meet semiannually in connection with their attendance at the
Judicial Conference.

Approved September 2000

E
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Appendix C: Growth of Non-Article III Judgeships in the District Courts

Judge Harvey E. Schlesinger, Chair
Committee on theAdministration of the Magistrate Judges System

Growth in District Judgeships and Magistrate Jidgeships 77
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Felony Filings and Magistrate Judge Duties in Felony Cases
1972-1999
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Change in Magistrate Judge Workload

FY 1991-1999
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Change In Total Authorized Judgeships and Senior Judges
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Appendix D: Discussion Materials on the Decline in the Number of Trials 7
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September 2000 Long-Range Planning Meeting

Strategic Issue: Decline in District Court Trials

The numbers of trials conducted by the U.S. District Courts have been declining for
many years. The following pages present an analysis of this issue. The 'decline may haveEl strategic implications for the judiciary.

Does the judiciary or the public need to be concerned about the decline inEl numbers of trials?

* Will the public's trust in the judicial system erode as trials decline?

LP * Does an emphasis on settlements threaten Article III independence?

A, * Will decline of trials lead to a decline in the development of the law?

* . Is the role of a federal judge changing?

El * What are the new demands on a district judge's time?

* Are the various forms of alternative dispute resolution changing the judicial
branch's mission?

l * If trials continue to decline, will the judiciary need fewer courtrooms?

* Are there staffing, space, or other resource implications of fewer trials?

El What are the effects on the defender services program?

S * Others?

L.

L
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Analysis of the Decline in District Court Trials

In 1999, the U.S. District Courts completed the fewest number of trials in 30 years, while filings
were two and one-half times higher than in 1970.

25,000 -

20,000-

15,000

~~~~~~~~~~~~~~~~EL'f
10,000

5,000 H

O .1 . . . .

| gj Total Tfals+c~ivinals CriniinalTfi&l

Civil trials have been decreasing since 1982, and criminal trials have been decreasing since
1992.

* Jury and nonjury trials are declining.E

*Declines in trials have occurred in all categories of cases.

*Declines in trials are national in scope, reflected in an overwhelming number
of districts, although there are some exceptions.

)~~~~~~~~
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The proportion of cases terminated by trial has been declining. The graph below illustrates
the decline.

25%

20%

15%

10%

5%

Li ~0%
1980 1981 1982 1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999

|I * Crim Trials Pct --- All Trials Pct -+ Civ Trials Pct

In 1980, the percentage of all cases terminated by trial was 11%. By 1999, this percentage
had shrunk to 5%.

The proportion of civil cases terminated by trial has been declining for many
years. In 1980, this proportion was 9%, but it had declined to about 4% by
1999.

7 The proportion of criminal cases terminated by trial was 22% in 1992, but it
has plummeted to 11% over the last seven years.
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Decline in Civil Trials

While civil caseloads have increased, the actual number of civil trials and the percentage' of civil
cases going to trial have been decreasing for the past 18 years. "

L

Civil Cases 1999 1982 1982 to 1999

Total Filings 260,271 206,193 + 26% L

Total Trials by District Judges 8,532 10,074 - 15% -

Total Jury Trials by District Judges 3,795 4,679 - 19%

Total Trials by Magistrate Judges 1,498 825 + 67

Total Jury Trials by Magistrate Judges 850 262' + 224%

Percentage of Cases Terminated by Trial 4/o 8% 50% L

Average Terminations per Judgeship, 422 368 + 15%

Average Trials per Judgeship** 13 29 - 55%

Average Trials per FT Magistrate Judge Position 3.4 3.8 - 10%
. ~~~~~LJ

Average District Judge Jury Trial Length (Hours) 23 19 + 21%

What Factors May Have Contributed to the Decline in Civil Trials? [
* Civil Rules of Practice and Procedure
* Views on Settlement as a Preferred Outcome
* Judicial Education Programs
* Case Management Practices
* ADR Programs
* Twice as Many Magistrate Judges
* Growing Workloads
* Effects of Speedy Trial Act
* Interest in Keeping Number of Article III Judgeships Down
* Delays
* Financial Incentives for Litigants
* Financial Incentives for Attorneys
* Attitudes Toward and Misconceptions About Juries L
* Possibly More Summary Judgments Rendered
* Are There Others? 7

L I

"Terminations per judgeship" counts cases terminated by all Article III and magistrate judges divided by C

the number of authorized Article III judgeships only.

"Average trials per judgeship" numbers include work done by active and senior Article III judges.
They do not include work by magistrate judges.
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Decline in Criminal Trials

While criminal filings have increased, both the number and percentage of criminal trials have
declined since 1992. While trials have decreased, hours spent in sentencing hearings have
increased.

Criminal Cases 1999 1992 1992 to 1999

Total Filings 59,923 48,366 + 24%

Total Defendants 73,481 59,644 +23%

Total Trials 6,461 9,704 - 33%

Total Jury Trials 3,686 5,740 - 36%

Percentage of All Defendants Pleading Guilty 83% 74% + 12%

Percentage of Defendants Completing Trial 6% 12% - 51%

Conviction Rate - All Defendants 88% 84% + 5%

Average Defendants per Case 1.4 1.4 no change

Percentage of Cases Terminated by Trial 11% 22% - 50%

Average Terminations per Judgeship 88 68 +29%

Average Trials per Judgeship*** 10 15 - 33%

Average Jury Trial Length (Hours) 23 22 + 5%

What Factors May Have Contributed to the Decline in Criminal Trials?

* Sentencing Guidelines
* Rise in Guilty Pleas
* Mandatory Minimum Sentences
* Growing Workloads
* Prosecutorial Strategies
* Are There Others?

Office of Management Coordination and Planning
September 2000

"Average trials per judgeship" numbers include work done by active and senior Article III judges.

D-6



U.S. District Courts

Jury and Non-Jury Trials
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Criminal Workload Doubled While the Percentage Terminated by Trial Decreased
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Strategic Issue: Decline in the Number of Trials

Selections From the Literature

Federal Rules of Civil Procedure

16(a): In any action, the court may in its discretion direct the attorney for the parties and any
unrepresented parties to appear before it for a conference or conferences before trial for such
purposes as ... (5) facilitating the settlement of the case.

16(c): At any conference under this rule consideration may be given, and the court may take 7
appropriate action, with respect to ... (9) settlement and the use of special procedures to assist in L
resolving the dispute when authorized by statute or local rule....

Jonathan T. Molot, How Changes in the Legal Profession Reflect Changes in Civil Procedure, 7
84 Va. L. Rev. 955 (September 1998)

While twenty percent of federal cases were tried when Federal Rules were first adopted in 1938, E
fifteen percent were tried just two years later in 1940, and only four percent were tried in 1990 after
decades of experience under the Federal Rules and subsequent amendments that liberalized
discovery. True, the dramatic rise in settlements and corresponding decline in civil trials, though E
not intended by the Rules drafters, is not inherently a problem.... But the Federal Rules lead parties
to settle not simply because opposing counsel more often agree on the likely outcome of trial, but
because litigation is unduly expensive.

L.n
Kent D. Syverud, ADR and the Decline of the American Civil Jury, 44UCLA L. Rev. 1935
(August 1997) 7
There are three main causes for the decline in the civil jury trial, and these operate incidentally to
promote ADR. First and foremost is the inordinate expense and delay of the American civil C

process. Our civil process before and during trial, in state and federal courts, is a masterpiece of
complexity.... 7
The second cause. ..is the commodification of civil claims through the twin institutions of liability
insurance and contingent fee. In a time when the personal injury case predominates among jury
trials, it is insurance companies and plaintiff s-attorneys who largely call the shots in decisions to try
the case....
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Third and finally, the civil jury's decline is characterized by the almost universal selection of
businesses and governments to opt out of fact finding by a civil jury when they are civil
plaintiffs.... [T]here is a perception.. .that there is less predictability, and greater variance, in the
results...than by other method. (at 1942 to 1943)

Marc Galanter and Mia Cahill, "Most Cases Settle": Judicial Promotion and Regulation of
Settlements, 46 Stan. L. Rev. 1339 (July 1994)

There has been a tremendous push in recent years to encourage settlement with an eye to lowering
the demands on courts. (at 1364)

[S]ettlement is not an "alternative" process, separate from adjudication, but is intimately and
inseparably entwined with it. They are two faces of a single process of strategic maneuvering and
bargaining in the (actual or threatened) presence of the adjudicative forum. (at 1389)

Patricia M. Wald, ADR and the Courts: An Update, 46 Duke L. J. 1445 (April 1997)

The lines between ADR programs - even court-annexed ones - and traditional court procedures are
growing ever more blurred, as courts themselves incorporate ADR techniques into their operations
in furtherance of what increasingly seems to be our preeminent goal: letting parties settle their
disputes for themselves. (at 1451)

William G. Young, Ciulla v. Rigny, No. 98-10141-WGY, (D. Mass. March 8, 2000)

Levels of civil and criminal litigation in the federal courts continue to rise....The simple fact is that,
with ever more work to do in the federal courts, jury trials today are marginalized in both
significance and frequency. (at 14)

It is not too much to say that the greatest threat to America's vaunted judicial independence comes -
not from any external force - but internally, from the judiciary's willingness to allow or jury system
to melt away. (at 16)
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Patricia M. Wald, Summary Judgement at Sixty, 76 Tex. L. Rev. 1897 (June'1998)-

Federal jurisprudence is largely the product of summary judgement in civil cases. This probably 7
comes as no surprise the most practitioners and judges, but in truth this state of affairs has crept up
on us. (at 1897)

...[T]he isolated and contained case-ending mechanism of the 1940s has become a dominant force in
all areas of our civil law in the 1990s. (at 1941)

While judges appear to be requiring plaintiffs to plead facts with ever greater detail to survive
motions to dismiss, they also seem reluctant to find genuine issues of material fact requiring a
trial ... or requiring a higher standard of proof ... that a fact is in dispute than had been traditionally
thought necessary... .In short, summary judgement seems to have become a sort of early neutral
evaluator - the major difference being that judgement is not advisory, but for real. (at 1942) 7

Judith Resnick, Trial as Error, Jurisdiction as Inquiry: Transforming the Meaning of Article
III, 113 Harv. L. Rev. 924 (February 2000)

[With regard to trials.]
L

In the fall of 1994, the Los Angeles Federal Bar Association held a meeting for some hundred
lawyers to discuss then-recent changes to the rules that govern the process of litigation in the federal
court system. At that time, of one hundred civil cases commenced in federal court, about eight E
started trial; the remaining ninety-two percent ended in other ways. Introducing the program, a
federal district judge stated that he regarded the eight percent trial rate as evidence of "lawyers'
failure." (at 925)

Today's rule [of civil procedure] brims with details about what judges are supposed- to do, including
establishing "early and continuing control," organizing discovery, "facilitating the settlement of the
case," and referring parties in appropriate instances to "special procedures" (such as arbitration of
mediation) "to assist in resolving the dispute." (at 937)

Federal judges may press for settlement because they themselves doubt their own capacities to find
information sufficient to call "fact" and are'painfully aware of the plasticity of the "law."....Judges 7
have, through their practices and doctrine, not only made plain the many facets of the role of a judge
(judge as settler, judge as negotiator, judge as manager, judge as dealmaker) but also have so
deconstructed judging that it is at risk of being undermined as a politically or legally viable concept. E
(at 1003)

Di
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Steven Flanders, Case Management and Court Management in the United States District
Courts, Federal Judicial Center, 1977

Judicial participation in settlement produces mixed results. A limited role may be valuable, but data
suggest that a large expenditure of judicial time is fruitless. (at 37)

If a [judge] can raise the possibility of settlement early, before much money has been spent, he may
encourage negotiation that would not take place otherwise....The danger...is that judges may be
consumed by participation in the work of lawyers in every [original emphasis] case, spending
unnecessary time on cases that ultimately settle and would settle without their intervention. (at 39)

James R. Allison, A Rebuttal: 'Federal Guidelines Sentencing', 26-May Colo. Law. 71 (May
1997)

Sentencing predictability, coupled with the fact that criminal cases are thoroughly screened prior to
indictments, is just as likely to result in fewer trials as any perceived 'rigidity and harshness" of the
sentencing guidelines.
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Changes in the Percentage of Defendants Convicted in U.S. District Courts

Background

During-the course of compiling data for Judicial Facts and Figures, a compilation of
summary statistics on the caseload of federal courts, staff of ASO noted what appeared to be a
significant change in the percentage of defendants convicted in the ,U.S. district courts in the past
ten years. As shown in Table 1, the percentage of defendants convicted rose from 81 percent to [
88 percent between 1988 and 1997. The most significant change occurred over the last four years
when the. percentage of defendants convicted rose from 83 to 88 percent, moving at a much faster
rate than prior years. By comparison, during the previous 10-year period from 1978-1988, the l
percentage of defendants convicted rose only three percentage points, from 78 to 81 percent.
There may be many reasons why this change occurred, particularly in the last several years. In
this brief paper, we attempt to provide a summary, of the caseload changes and changes in the
nature of the disposition of charges that may have had an impact on this percentage. There are

Table 1
Percentage of Criminal Defendants Not Convicted and Convicted

-7

Ml iVie en e,

1988 50,440 9,509 19% 40,931 81% [7
1989 52,955 9,476 18% 43,479 82%

1990 55,267 9,747 18% 45,520 82%

1991 57,410 10,318 18% 47,092 82%

1992 59,644 9;384 16% 50,260 84% C

1993 61,309 9,586 16% 51,723 84%

1994 59,625 9,908 17% 49,717 83% L7X

1995 54,980 8,207 15% 46,773 85%

1996 60,255 7,985 13% 52,270 87% [
1997 63,148 7,500 12% 55,648 88%

certainly some underlying factors that may have caused these changes, but we have not attempted 7
to associate changes in the percentage of defendants convicted with the underlying factors, such
as prosecutorial policy, impact of sentencing guidelines, or political pressures. If the changes in [
the conviction rate are not concentrated in a specific offense category or if the changes are
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L~l permanent, there may be implications for the weighting system used for identifying the need for
additional judgeships, for staffing formulas, or for other factors related to workload and
resources.

Conviction Rates

Significant changes in the rate of conviction generally occur because of either a change in
the composition of the overall caseload or a change in the rate at which defendants plead guilty. If

, a larger portion of the overall caseload is made up of offense types more likely to result in a
conviction, then the overall conviction rate will increase. Likewise, if some factors cause an
increase in the rate of guilty pleas (a change in case composition may also have an impact here), a

L similar change is likely to occur in the conviction rates. l Over the last several years, it appears that
both factors have contributed to the increase in the conviction rate.'

L Between 1988 and 1997, the total number of defendants processed through the district
courts rose by:25 percent. During the same time, the number of defendants convicted increased at
a faster pace,' rising 36 percent. Both increases occurred primarily because of increases in the
number of defendants charged with drugs, weapons and firearms, fraud, and immigration offenses.
These offenses account for approximately 70 of the total criminal caseload. The most significant
increase, and the one most likely to have an impact on the conviction rate, occurred with the
number of immigration defendants. Between 1988 and a1997, the number of defendants disposed
of on immigration charges increased almost 200 percent, with most of that rise occurring since

L: 1994. The conviction rate for immigration defendants is substantially higher (by 5-8 percentage
points over the last ten years) than the percentage for all defendants, ranging from, 86 to 96 over
the last ten years. But, this increase in immigration alone has not caused the overall growth in the
conviction rate. It had some impact on the level of the conviction rate, but little impact on the
trend. When immigration defendants are removed from the statistics, the conviction rate for all

r" other offenses drops slightly, but the trend in the' conviction rate remains the same. Exclusive of
L immigration defendants, the conviction rate has grown from80 'to 87 percent over the-last ten

years, and from 82 to 87 percent in just the last four years. (See Chart 1)

Another offense type having an enormous impact on conviction rates is drugs. Since
1988, the number of defendants convicted of drug offenses has increased 76 percent. The

r percentage of drug defendants convicted rose from 84 percent in 1988 to 89 in 1997. The
increase is not as large as for immigration offenses, but drug defendants account for a much
larger portion of the total, approximately one-third of all defendants convicted. Because drug
defendants account for such a large portion of the criminal caseload, the trend in the conviction
rate for drugs is virtually the same as the overall rate. However, as shown in Chart 1, even if this
large group of defendants were removed from the data, the trend in the conviction rate is
essentially the same. In just the last four years, the rate has grown from 82 percent to 87 percent.
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While immigration and drug cases had some impact on the level of the conviction rate as 7
previously stated, they had little impact on the trend in conviction rates. If these offenses were
collectively removed from the data, the conviction rate for all other offenses would be slightly
reduced. Yet the trend in the conviction rate is essentially the same as the overall rate, rising from
79 to 84 percent over the last four years. This suggests then that the change in the conviction rate
has not resulted from an influx of specific case types, but instead has occurred across the board.

Rates of Guilty Plea 7
As noted at the beginning of this paper, a change in the percentage of defendants

convicted may also be due to the change in the rate of guilty pleas. That seems to be the factor
having the greatest impact on the overall conviction rate. Over the last ten years, the number of
defendants disposed of by guilty plea increased 48 percent while total criminal disposition rose
only 25 percent. Similarly, the percentage of defendants pleading guilty rose from 69 percent of
all defendants in 1988 to 81 percent in 1997. (See Chart 2) This trend over the last ten years,
and perhaps more pronounced over the last 4-5 years, is not caused by specific offense
categories. The four categories noted earlier that, account for 70 percent of the criminal docket
all show similar patterns,, although to varying degrees. In 1988, approximately 681 percent of all
drug defendants pledguilty;,by 1997, that had grown to 82 percent. Although the percentage of
immigration defendants pleading guilty is much higher, the change in this percentage shows a 7
similar pattern to that for drug defendants growing from, 82 percent in 1988 to 95 percent in'
1997. The plea rate for fraud grew from 76 percent to 87 percent, while the rate for weapons
offenses showed the-smallest growth going from 71 to 76 percent over the 10-year period. 7

Impact on Trials

An increase in the percentage of defendants pleading guilty usually means that there is a
similar decrease in percentage of defendants disposed of through the trial process. This would 7
not always mean that the number of defendants going to trial decreases, but that the number
decreases in relation to the total number of defendants. Over the last 10 years, however, there
have been dramatic changes in both the number and the percentage of defendants going to trial. 7
The number of defendants going to trial decreased 34 percent (see Chart 3) and the percentage L

going to trial dropped from 14 percent to only 7 percent. This reduction was not a gradual one
over the 10-year period, but instead was concentrated in just the last few years. From 1988 to
1992 the number of defendants going to trial actually rose 3 percent. The real decrease began in
1,993 and has, continued through 1997. In just that five-year period, the number of defendants
whose cases were concluded through the trial process has fallen 36 percent.

Conclusion 7
Over the last ten years, there have been major changes in the nature of the criminal

caseload, primarily in the number and percentage of defendants charged with immigration
offenses. This change has had an impact on the overall conviction rate, but it is not the primary
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factor in the increasing conviction rate. The more significant factor is the change in the rate of
guilty pleas. With the offenses that make up a large majority of the criminal docket, the plea rate
has increased significantly. The result is that judges are now trying fewer defendants. At the
same time, there are substantially more defendants convicted, so judges are sentencing a much
larger number of defendants. These changes, if permanent in nature, have potential implications
for a number of programs in the judiciary. Staff and committees involved in resource issues
should be aware of the changing nature of the criminal business and begin to consider any
potential implications of the changes on their programs.

L Analytical Services Office
April 1999

Charity. Conviction Rates in the U.S. District Courts
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Chart 2. Guilty Pleas as Percentage of Total Dispositions
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Number of Jury Trials Down Sharply

After peaking in Fiscal Year 1992, the number of completed jury trials has declined
steadily over the past seven years. In Fiscal Year 1992, the number of completed jury trials was
10,118. In Fiscal Year 1999, that number-was 7,481 a decline of 2,637 trials, or 26.1 percent.
During this period, the number of criminal jury trials declined at a higher percentage than civil
jury trials-3 5.8 percent vs. 13.3 percent. The chart below reflects the number of civil and
criminal trials completed since Fiscal Year 1992, and the percentage decrease in the number of
total trials completed from the previous year.

Civil and Criminal Trials Completed
Percent Decrease

Fiscal Year Civil Jury Criminal Jury Total From Previous FY
1992 4,378 5,740 10,118
1993 4,245 5,324 9,569 5.4 percent
1994 4,380 4,140 8,520 11.0 percent
1995 4,249 4,245 8,494 0.3 percent
1996 4,401 4,076 8,477 0.2 percent
1997 4,491 3,932 8,423 0.6 percent
1998 4,125 3,811 7,936 5.8 percent
1999 3,795 3,686 7,481 5.7 percent

Change FY 99/FY 92 -583 -2,054 -2,637
Percent Change -13.3 -35.8 -26.1

There has been a corresponding decrease in the number of petit juror days. A petit juror
day means that each juror is counted for each day serving, waiting at the courthouse to serve (i.e.,
reporting for juror orientation or voir dire), or in travel. In Fiscal Year 1992, the number of petit
juror days was 887,234. In Fiscal Year 1999, that number was 690,981, a decline of 196,253
petit juror days, or 22.1 percent. The chart below reflects the number of petit juror days for each
year since Fiscal Year 1992 and the percentage-decrease or increase in subsequent years:
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Number of Percent Decrease
Fiscal Year Petit Juror Days from Previous FY

1992 887,234 ,
1993 861,160 2.9 percent
1,994 788,066 8.5 percent
1995 774,978 1.7 percent,
1996 778,170 0.4 percent (increase)
1997 749,613 3.7 percent
1998 718,778 4.1 percent
1999 690,981 3.9 percent

Change FY 99/FY92 -196,253
Percent Change -22.1

The percentage of criminal defendant dispositions by jury trial dropped froml 0.2 percent
in Fiscal Year 1992 to 4.3 percent in Fiscal Year 1999.- The percentage of plea dispositions,
however, went from 74 percent in 1992 to over 83 percent in 1999. On the civil side, the
percentage of civil dispositions by or during jury trial dropped from. a high of 2.0 percent in
Fiscal Year 1994 to 1.5 percent in Fiscal Year 1999. Trial duration has had a negligible impact
on the decline in jury trials. The average civil jury trial in 1999 was 4.6 days, which was the
same in 1992. The average criminal jury trial increased slightly from 4.4 days in 1992 to 4.6
days in 1999. L

Among the factors contributing to the decline in jury trials and petit juror days are 7
increases in the number and the percentage of dispositions by guilty pleas in criminal cases. This
trend is likely due to the mandatory/minimum sentencing provisions of the Sentencing
Guidelines which may influence more defendants to enter a plea. In addition, the use of
alternative dispute resolution processes, an increase in the number of settlements in civil cases,
improved juror management, and the number of judicial vacancies may have- contributed to the
decline in jury trials and petit juror days.

District Court Administration Division F
July 2000
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