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AGENDA
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

JANUARY 5-6, 2012

1. Welcome and Opening Remarks

A. Welcome to new members

B. Report on September 2011 Judicial Conference session

C. Transmission of Judicial Conference-approved proposed rule amendments to
Supreme Court

2. ACTION – Approving minutes of the June 2011 committee meeting

3. Legislative Report

4. Report of the Administrative Office

5. Report of the Federal Judicial Center

6. Report of the Civil Rules Committee

A. Preservation and sanctions
B. Rule 45 published for public comment
C. Work relating to the 2010 Duke Conference
D. Pleading
E. Forms
F. Formation of Rule 23 subcommittee
G. Minutes and other informational items

7. Panel on Class Actions

8. Report of the Bankruptcy Rules Committee

A. ACTION – Approving publishing for public comment proposed amendments to
Bankruptcy Rules 7054 and 7008(b)

B. Interim report on the revision of Part VIII of the Bankruptcy Rules, governing
appeals

C. Rules and forms published for public comment
D. Minutes and other informational items

9. Report of the Criminal Rules Committee

A. ACTION – Approving and transmitting to the Judicial Conference proposed
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technical and conforming amendments to Criminal Rule 16 
B. Minutes and other informational items

10. Report of the Appellate Rules Committee

A. Minutes and other informational items

11. Report of the Evidence Rules Committee

A. Minutes and other informational items

12. Five-Year Review of Committee Jurisdiction and Structure

13. Next Meeting: June 11–12, 2012
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PRELIMINARY REPORT

JUDICIAL CONFERENCE ACTIONS

September 13, 2011
***********************

All the following matters requiring the expenditure of funds were approved by the
Judicial Conference subject to the availability of funds and to whatever priorities the
Conference might establish for the use of available resources.

***********************

At its September 13, 2011 session, the Judicial Conference of the United States —  

EXECUTIVE COMMITTEE

Approved a resolution in recognition of the substantial contributions made by the Judicial
Conference committee chairs whose terms of service end in 2011.

Approved a resolution in honor of outgoing Administrative Office Director James C. Duff.

Delegated to the Director of the Administrative Office, the Director of the Federal Judicial
Center, and the Chair of the United States Sentencing Commission the authority to
designate supervisors and managers of their respective agencies with regard to eligibility
for professional liability insurance reimbursement.  This authority may be re-delegated to
executives or human resources officials of the respective judicial branch agencies.

COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM 

With regard to official duty stations for bankruptcy judges:

a. Authorized the designation of Los Angeles as the duty station for a vacant
bankruptcy judgeship in the Central District of California; and

b. Authorized the designation of Charleston as the duty station for Chief Bankruptcy 
Judge John E. Waites in the District of South Carolina.
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Preliminary Report, Sept. 2011 - Page 2

COMMITTEE ON THE BUDGET

Approved the Budget Committee’s budget request for fiscal year 2013, subject to
amendments necessary as a result of (a) new legislation, (b) actions of the Judicial
Conference, or (c) any other reason the Executive Committee considers necessary 
and appropriate.

Approved the expansion of reprogramming authority so that local funds can be
reprogrammed among court units (regardless of type, geographical location, or judicial
district or circuit) for voluntary shared services arrangements.  The new reprogramming
authority is subject to the approval of the Administrative Office, and semi-annual reports
will be provided to the Budget Committee.

COMMITTEE ON CODES OF CONDUCT

Approved proposed Model Forms for Waiver of Judicial Disqualification and delegated to
the Committee on Codes of Conduct the authority to make technical, conforming, and
non-controversial changes, as necessary.

Approved a revised Model Confidentiality Statement (Form AO-306) and delegated to the
Committee on Codes of Conduct the authority to make technical, conforming, and
non-controversial changes, as necessary.

Approved a revised Application for Approval of Compensated Teaching Activities 
(Form AO-304) and delegated to the Committee on Codes of Conduct the authority to
make technical, conforming, and non-controversial changes, as necessary.

COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

Took the following actions with regard to fees:

a. Amended the miscellaneous fee schedules for the courts of appeals, district courts,
bankruptcy courts, U.S. Court of Federal Claims, and Judicial Panel on Multidistrict
Litigation to increase certain fees for inflation, to be effective November 1, 2011;
and

b. Amended the Electronic Public Access (EPA) Fee Schedule to— 

(1) Increase the EPA fee to $.10 per page;

(2) Suspend for three years the increase for local, state, and federal government       
agencies; and 

(3) Provide that no fee be owed until an account holder accrues charges of       
more than $15 in a quarterly billing cycle.
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Endorsed a courtroom sharing policy for bankruptcy judges in new courthouse and
courtroom construction for inclusion in the U.S. Courts Design Guide.

Approved the removal of the three-year electronic record transfer reference from the
records disposition schedules for civil and criminal case files.

Approved amending the district court records disposition schedule for criminal case files
to designate non-trial cases pertaining to embezzlement, fraud, or bribery by a public
official (nature of suit codes 4350 and 7100) as permanent records.

Approved an amended bankruptcy court records disposition schedule.

Approved an exception to the policy restricting PACER access to bankruptcy filings filed
before December 1, 2003 in cases closed for more than one year, as follows:

Access may be granted pursuant to a judicial finding that such access is
necessary for determining class member certification, subject to the
following limitations to be set forth in the judge’s order:

• Access limited to a particular identified list of cases or a specified
universe of cases (e.g., lift stay motions filed by a specified lender in a
limited period of time);

• Time limitations on the period of access (corresponding to the scope
and number of potential cases involved);

• Inclusion of a verified statement of counsel that access would be solely
for the purpose of determining class member status and that counsel is
aware that unauthorized use is prohibited and may result in sanctions;
and

• Any other conditions, limitations, or direction that the judge deems
necessary under the specific circumstances of the request.

Approved the following policy regarding the sealing of entire civil case files:

An entire civil case file should only be sealed consistent with the following criteria:

a. Sealing the entire civil case file is required by statute or rule or justified by a
showing of extraordinary circumstances and the absence of narrower feasible
and effective alternatives (such as sealing discrete documents or redacting
information), so that sealing an entire case file is a last resort; 

b. A judge makes or promptly reviews the decision to seal a civil case; 
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c. Any order sealing a civil case contains findings justifying the sealing of the
entire case, unless the case is required to be sealed by statute or rule; and

d. The seal is lifted when the reason for sealing has ended.

COMMITTEE ON CRIMINAL LAW

Amended standard condition number two in national forms, including the judgment in a
criminal case (AO forms 7A, 7A-S, 245, 245B-D, 245I and 246), to state that the
defendant shall report to the probation officer in a manner and frequency directed by the
court or probation officer.

Authorized the Director of the Administrative Office to adopt regulations governing the
disclosure of federal probation system data by the AO to entities outside the courts.

Agreed to seek legislation amending 18 U.S.C. § 3154 and § 3603 to specifically authorize
probation and pretrial services officers to supervise sexually dangerous persons who have
been conditionally released following a period of civil commitment pursuant to 18 U.S.C.
§ 4248.

COMMITTEE ON DEFENDER SERVICES

Approved revisions to chapters 2 and 3 of the Guide to Judiciary Policy, Volume 7A
(Criminal Justice Act Guidelines), regarding the proration of claims by attorneys and other
service providers and the billing of interpreting services.

COMMITTEE ON INFORMATION TECHNOLOGY

Approved the fiscal year 2012 update to the Long Range Plan for Information Technology
in the Federal Judiciary.

COMMITTEE ON THE JUDICIAL BRANCH

Approved an amendment to section 220.30.10(g)(3)(B) of the Travel Regulations for
United States Justices and Judges to provide that if a senior judge is commissioned to a
court of national jurisdiction and the judge intends to travel a distance of more
than 75 miles from his or her residence to hold court or to transact official business for that
court and to claim reimbursement for any expenses associated with that travel, such travel
must be authorized by the chief judge of the court.

Approved an amendment to section 220.30.10(g)(3)(A) of the Travel Regulations for
United States Justices and Judges to require the authorization of the circuit judicial council
rather than the chief circuit judge when a senior judge relocates his or her residence
outside the district or circuit of the judge’s original commission and intends to seek
reimbursement for travel back to the court for official business.
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Approved amendments to sections 250.20.20, 250.20.30, 250.20.50, 250.20.60, and
250.40.20 of the Travel Regulations for United States Justices and Judges to limit judges’
actual expense reimbursement for meals in connection with official travel, and agreed that
the limits will be subject to annual and automatic adjustment for inflation in the same
manner as the judges’ alternative maximum daily subsistence allowance. 

COMMITTEE ON JUDICIAL RESOURCES 

Approved a new executive grading process for determining the target grades for district
and bankruptcy clerks of court and chief probation and pretrial services officers.

Eliminated the saved pay policy for the courts, but grandfathered for two years any
employees currently in a saved pay status under the policy.  After two years, the
Administrative Office will place those employees who remain in a saved pay status at the
top step of their respective grade or classification level.

Approved the following policy for Court Personnel System temporary pay adjustments:

An appointing officer may provide a temporary pay adjustment in the full
performance range to a Court Personnel System employee who is
temporarily in charge of a work project with other employees.  A temporary
pay adjustment provides for a temporary pay increase within the employee's
existing classification level at the lowest step which equals or exceeds the
employee’s existing rate of pay by anywhere from one to three percent, at
the appointing officer’s discretion.  A temporary pay adjustment may not
exceed 52 weeks without re-authorization.

Approved a clarification to the policy for granting awards to court employees to prohibit
time-off awards for intermittent employees.

Approved a revision to the current telework policy for courts and federal public defender
organizations to state that a court or federal public defender organization, at its discretion,
may require eligible employees to telework as needed during a continuity of operations
event, inclement weather, or similar situation.

Authorized a second fully funded JSP-16 Type II chief deputy clerk position for the
District of Idaho.  This position is subject to any budget-balancing reductions.

With regard to additional staff court interpreter positions: 

a. Authorized one additional Spanish staff court interpreter position beginning in fiscal
year 2013 for the District of Arizona based on the Spanish language interpreting
workload in this court; and 

b. Authorized accelerated funding in fiscal year 2012 for the additional Spanish staff
court interpreter position for the District of Arizona.
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Amended the maximum realtime transcript rate policy adopted in March 1999 to eliminate
the requirement that a litigant who orders realtime services in the courtroom must purchase
a certified transcript (original or copy) of the same pages of realtime unedited transcript at
the regular rates, effective January 1, 2012.

COMMITTEE ON ADMINISTRATION OF THE MAGISTRATE JUDGES SYSTEM

Approved recommendations regarding specific magistrate judge positions to (1) authorize
three new full-time magistrate judge positions and make no other change in those three
district courts; (2) make no change in one district court that had requested an additional
magistrate judge position; (3) make no change in one part-time magistrate judge position in
one district court; and (4) make no change in the magistrate judge positions in five other
district courts reviewed by the Magistrate Judges Committee.

Designated the new full-time magistrate judge positions at Wilmington in the District of
Delaware, Durham in the Middle District of North Carolina, and Orlando or Tampa in the
Middle District of Florida for accelerated funding effective April 1, 2012.  

Agreed not to authorize the Middle District of Louisiana to fill the magistrate judge
position to be vacated in May 2012.

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

With regard to bankruptcy rules:

a. Approved proposed amendments to Bankruptcy Rules 1007, 2015, 3001, 7054, and
7056, and agreed to transmit them to the Supreme Court for its consideration with a
recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law; and

b. Approved proposed revisions of Official Forms 1, 9A–9I, 10, and 25A and new
Official Forms 10 (Attachment A), 10 (Supplement 1), and 10 (Supplement 2), to
take effect on December 1, 2011.

Approved proposed amendments to Criminal Rules 5, 15, and 58, and new Rule 37, and
agreed to transmit them to the Supreme Court for its consideration with a recommendation
that they be adopted by the Court and transmitted to Congress in accordance with the law.

Approved revised “Procedures for the Judicial Conference’s Committee on Rules of
Practice and Procedure and Its Advisory Rules Committees.”

COMMITTEE ON SPACE AND FACILITIES

Approved the Five-Year Courthouse Project Plan for Fiscal Years 2013-2017 and granted
the Committee authority to remove the Los Angeles project from that plan when
appropriate.
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Endorsed a General Services Administration feasibility study for the backfill of Moss
Courthouse in Salt Lake City, Utah, contingent upon final court approval of the District of
Utah long-range facilities plan.

Approved changes to the U.S. Courts Design Guide to take into account recent policy and
planning methodology revisions.

Approved a new approach for planning the size of new courthouses and agreed that this
approach will be incorporated into the U.S. Courts Design Guide and the asset management
planning business rules.
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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Washington, D.C. on Thursday and Friday, June 2 and 3,
2011.  The following members were present:   

Judge Lee H. Rosenthal, Chair
Douglas R. Cox, Esquire
Roy Englert, Esquire
Judge Marilyn L. Huff
Chief Justice Wallace Jefferson
Dean David F. Levi
William J. Maledon, Esquire
Judge Reena Raggi
Judge Patrick J. Schiltz
Judge James A. Teilborg
Judge Diane P. Wood
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Deputy Attorney General James M. Cole participated in part of the meeting.  In
addition, the Department of Justice was represented by Kathleen Felton, Esquire;
Elizabeth J. Shapiro, Esquire; Jessica Hertz, Esquire; and Ted Hirt, Esquire.

Judge Neil M. Gorsuch was unable to attend the meeting.

Judge Anthony J. Scirica, former chair of the committee, participated in much of
the meeting, and Judge Barbara J. Rothstein, Director of the Federal Judicial Center,
attended a portion of the meeting.  Also participating were the committee’s consultants: 
Joseph F. Spaniol, Jr.; Professor Geoffrey C. Hazard, Jr.; and Professor R. Joseph
Kimble.  

Providing support to the committee were:  

   Professor Daniel R. Coquillette The committee’s reporter 
   Peter G. McCabe  The committee’s secretary 

Andrea L. Kuperman The committee’s chief counsel
James N. Ishida Senior attorney, Administrative Office 
Jeffrey N. Barr   Senior attorney, Administrative Office 
Joe Cecil Research Division, Federal Judicial Center
Emery G. Lee Research Division, Federal Judicial Center

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Jeffrey S. Sutton, Chair
Professor Catherine T. Struve, Reporter   

Advisory Committee on Bankruptcy Rules —
Judge Eugene R. Wedoff, Chair
Professor S. Elizabeth Gibson, Reporter
Professor Troy A. McKenzie, Associate Reporter

Advisory Committee on Civil Rules —
Judge Mark R. Kravitz, Chair
Professor Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules —
Judge Richard C. Tallman, Chair
Professor Sara Sun Beale, Reporter 
Professor Nancy J. King, Associate Reporter

Advisory Committee on Evidence Rules —
Judge Sidney A. Fitzwater, Chair
Professor Daniel J. Capra, Reporter
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INTRODUCTORY REMARKS

Committee Changes

Judge Rosenthal reminded the committee that her term as chair will expire on
October 1, 2011, and that Chief Justice Roberts had named Judge Kravitz as her
successor.  The Chief Justice also named Judge David Campbell to succeed Judge
Kravitz as chair of the Advisory Committee on Civil Rules and Judge Raggi to succeed
Judge Tallman as chair of the Advisory Committee on Criminal Rules.  Judge Rosenthal
said that these selections were truly extraordinary and will greatly benefit the rules
program.

She pointed out that Judge Tallman was attending his last Standing Committee
meeting and had been an enormously successful chair of the Advisory Committee on
Criminal Rules.  Among his many accomplishments, she noted, were the package of
technology amendments scheduled to take effect on December 1, 2011, the pending
amendments to Rule 12 (pretrial motions) and Rule 15 (depositions), and the
comprehensive and meticulous review of prosecutors’ obligations to disclose exculpatory
and impeachment information to the defense.  She emphasized that he had steered the
committee carefully among major competing interests and considerations.  In doing so,
he had shown consistently great insight and was a delight to work with.

Judge Rosenthal pointed out that the terms of Mr. Cox and Mr. Maledon were
also due to expire on October 1, 2011.  She emphasized the importance of both members’
contributions to the Standing Committee and noted that the committee will celebrate their
distinguished service more formally at the next meeting. 

Remembering Judge John M. Roll

Judge Tallman asked the committee to remember and honor the late Chief Judge
John M. Roll, a beloved former member of the Advisory Committee on Criminal Rules. 
He pointed out that Judge Roll had contributed mightily to the federal rules process, had
been a major force in restyling the Federal Rules of Criminal Procedure, and had worked
tirelessly in the cause of justice until his untimely death.

Judicial Conference Report 

Judge Rosenthal reported that no proposed rule amendments had been presented
to the Judicial Conference at its March 2011 session.  In January 2011, the Conference’s
Executive Committee approved the committee’s report on the privacy rules, which was
then submitted to Congress.
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She noted that the Conference in March had been asked to approve a proposal
from the Court Administration and Case Management Committee to revise the standard
for senior judges to participate in en banc decisions.  The Conference deferred the matter,
however, to allow the rules committees time to collaborate with the Court Administration
Committee on the matter.  Judge Sutton affirmed that the Advisory Committee on
Appellate Rules was currently in the process of considering the proposal, but would most
likely not recommend a change in the rules.

Pending Rule Amendments

Judge Rosenthal reported that the Supreme Court had approved all the rule
amendments approved by the Judicial Conference in September 2010, except for two
minor language changes in the restyled evidence rules.  She pointed out that it is clear
that the Court reviews the proposed rules extremely closely, and it had raised specific
concerns regarding the language of four of the restyled rules.  Judge Rosenthal worked
with the chair and reporter of the Advisory Committee on Evidence Rules to address
those concerns.  In the end, two of the rules were promulgated by the Court as originally
presented to it, and minor changes were made in the text of the other two rules with the
approval of the Judicial Conference’s Executive Committee.

Judge Rosenthal noted that the amendments were now pending before Congress
and scheduled to take effect on December 1, 2011.  She added, though, that there may be
some concerns in Congress over some of the bankruptcy rule amendments.

Professor Capra announced that the restyled evidence rules had won two
prestigious legal-writing awards – the Clear Mark Award for clear legal writing and the
Burton Reform in Law Award.  He said that principal credit for this major achievement
belonged to Professor Kimble and the style committee – Judge Teilborg, Judge Huff, and
Mr. Maledon.  

Legislative Report

Ms. Kuperman reported that the proposed Lawsuit Abuse Reduction Act of 2011
had been introduced in each house of Congress, and a hearing had been held before the
House Judiciary Committee.  The proposed legislation, she said, would restore the 1983
version of FED. R. CIV. P. 11 (sanctions), thereby eliminating the current safe harbor
provision in the rule and making imposition of sanctions mandatory for rule violations. 
She noted that the committee had sent a letter to Congress opposing the legislation,
noting, among other things, that an empirical study by the Federal Judicial Center had
demonstrated that the 1983 version of the rule simply did not work, had led to strategic
gamesmanship by lawyers, and had resulted in satellite litigation over imposition of
sanctions.  Nevertheless, the House bill was scheduled for markup within a week.  The
Senate bill, she added, was still pending before the Senate Judiciary Committee.

January 5-6, 2012 Page 36 of 561



June 2011 Standing Committee - Draft Minutes Page 5

Ms. Kuperman reported that the proposed Sunshine in Litigation Act of 2011 was
similar to other Sunshine Acts introduced in every Congress since the 1990s.  It would
prevent a court from issuing a discovery protective order without first making
particularized findings of fact that the order would not restrict the disclosure of
information relevant to protection of public health and safety.  The latest version of the
legislation, she noted, was limited to cases where the pleadings state facts relevant to
protection of public health or safety.  The committee, she said, had written to the Senate
expressing its opposition to the bill on the grounds that it was inconsistent with the Rules
Enabling Act and would make discovery more burdensome and costly.  Nevertheless, she
said, the Senate Judiciary Committee favorably reported a substitute version of the bill.

Ms. Kuperman reported that efforts were well underway to obtain legislation to
conform 28 U.S.C. § 2107 to the pending amendment to FED. R. APP. P. 4(a)(1) (time to
file a notice of appeal in a civil case), scheduled to take effect on December 1, 2011.  The
amendment will clarify the time to appeal in civil cases in which one of the parties is a
United States officer or employee sued in an individual capacity for acts or omissions in
connection with official duties.

She added that no legislation was pending to deal with pleading standards in civil
cases in light of the Supreme Court’s decisions in Bell Atlantic Corp. v. Twombly, 550
U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S. ___, 129 S. Ct. 1937 (2009).

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee without objection by voice vote approved the minutes of the
last meeting, held on January 6-7, 2011.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Sutton and Professor Struve presented the report of the advisory committee,
as set forth in Judge Sutton’s memorandum and attachments of May 2, 2011 (Agenda
Item 6).
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Amendments for Publication

FED. R. APP. P. 28 and 28.1

Judge Sutton reported that the proposed amendments to FED. R. APP. P. 28(a)
(briefs) would remove the current requirement that an appellant’s brief contain separate
statements of the case and of the facts.  The proposed changes in Rule 28(b) (appellee’s
brief) and Rule 28.1 (cross-appeals) complement those in Rule 28(a).

Rule 28(a) currently requires a brief to contain a statement of the case – including
the nature of the case, the course of proceedings, and the disposition below – followed in
order by a statement of the facts.  The current rule, he said, has confused practitioners
and led to redundancy of information in briefs.  Moreover, it is not logical in most cases
for an attorney to address the case before setting forth the underlying facts.  

Judge Sutton noted that the revised rule would allow appellants to weave the two
statements together and present the events to the court in a more logical order, such as in
chronological order.  The proposed rule would consolidate subdivisions (a)(6) and (a)(7)
into a single new subdivision that requires a “concise statement of the case setting out the
facts relevant to the issues submitted for review and identifying the rulings presented for
review. . . .”  That approach, he said, was very similar to the Supreme Court’s Rule
24.1(g).  

Judge Sutton noted that the advisory committee had discussed the proposed
revisions with leading appellate lawyers and had received largely favorable reactions to
them.  A member added that the proposed rule would be very beneficial because it is
open-ended and flexible, rather than prescriptive.  

The committee without objection by voice vote approved the proposed
amendments for publication.

APPELLATE FORM 4

Judge Sutton reported that the advisory committee was proposing to modify
APPELLATE FORM 4 (affidavit accompanying a motion for permission to appeal in forma
pauperis).  Questions 10 and 11 on the current form ask litigants to disclose: (1) the name
of any attorney or other person (such as a paralegal or typist) whom they have paid, or
will pay, for services in connection with the case; and (2) the amount of the payments. 
Critics have said that the questions are overly intrusive and unnecessary in making a
determination of in forma pauperis status.  They also assert that the questions may raise
issues involving attorney-client privilege and work-product protection.  
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Judge Sutton explained that the advisory committee would replace the current two
questions with a single new Question 10 that would read as follows: “Have you spent –
or will you be spending – any money for expenses or attorney fees in connection with
this lawsuit?  If yes, how much?”  In addition, some technical changes would be made in
the form.

He also reported that the advisory committee believed that it may be time to
separate the appellate forms from the full, three-year Rules Enabling Act process.  That
issue was also discussed during the presentation of the report of the Advisory Committee
on Civil Rules.  (See pages 30-31 of these minutes.)

The committee without objection by voice vote approved the proposed
amendments for publication.

Informational Items

FED. R. APP. P. 4(a)(1) and 28 U.S.C. § 2107

Judge Sutton reported that the advisory committee was continuing its efforts to
secure legislation to amend 28 U.S.C. § 2107 to conform that statute to the amendment to
FED. R. APP. P. 4(a)(1) (time to file a notice of appeal in a civil case) that will take effect
on December 1, 2011.  The legislative change, he said, was necessary to buttress the rule
amendment because the Supreme Court held in Bowles v. Russell, 551 U.S. 205 (2007),
that appeal time limits set forth in statutes are jurisdictional in nature.  The proposed
statutory amendment, he said, mirrors the amended rule and will clarify the time to
appeal in civil cases when a federal officer or employee is sued in an individual capacity
for an act or omission occurring in connection with duties performed on behalf of the
United States. 

Judge Sutton noted that in pursuing the legislation, Congressional staff had
expressed concern that the additional time provided by the rule and statute might not be
applicable if they themselves were sued.  The proposed statutory language gives all
parties 60 days, rather than 30 days, to file a notice of appeal if one of the parties is “a
current or former United States officer or employee sued in an individual capacity for an
act or omission occurring in connection [with official duties], including all instances in
which the United States represents that [person] when the judgment, order, or decree is
entered or files the appeal for that [person].”  

Congressional staff appeared to have read the safe harbors in that text as
applicable only to representation by the Department of Justice, and not to representation
by congressional counsel.  Judge Sutton argued, though, that the reference to
representation by the “United States” clearly covers representation by congressional
counsel, as all agree that the reference to a suit against “a United States officer” covers
members of Congress and their staff.
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It is likely, he said, that the legislation will proceed as planned.  It is important to
have it enacted in time to take effect along with the amended rule on December 1, 2011.

FED. R. APP. P. 29

Judge Sutton reported that the advisory committee had not yet determined
whether and how to proceed with a proposed amendment to FED. R. APP. P. 29 (amicus
briefs) that would treat federally recognized Indian tribes the same as states for the
purpose of filing amicus briefs.  He noted that both the advisory committee and the
Standing Committee had been divided on the merits of the proposal.  Moreover, two of
the three circuit courts that hear the bulk of the cases in which tribes file amicus briefs
had shown little interest in changing the rule.  But, he said, the Ninth Circuit – the court
with the largest number of cases – had now informed the advisory committee that it
favored adoption of a national rule permitting Indian tribes to file amicus briefs without
party consent or court permission.

Judge Sutton pointed out that a recent study by the Federal Judicial Center had
demonstrated that the courts of appeals deny very few applications from Indian tribes to
file amicus briefs.  Accordingly, the key issue at stake is the sovereignty and dignity of
the tribes, not the actual denial of any rights.

JOINT MEETING WITH THE BANKRUPTCY ADVISORY COMMITTEE

Judge Sutton reported that the advisory committee had met jointly in April 2011
with the Advisory Committee on Bankruptcy Rules to discuss proposed, major revisions
to Part VIII of the bankruptcy rules.  Part VIII governs appeals from a bankruptcy judge
to a district court or bankruptcy appellate panel.  The meeting, he said, had been very
productive.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Wedoff and Professor Gibson presented the report of the advisory
committee, as set forth in Judge Wedoff’s memorandum and attachments of May 6, 2011
(Agenda Item 9).  He reported that the advisory committee had 22 action items to present,
falling into three categories: 

1. Eight matters published in August 2010 and ready for final approval by
the Judicial Conference;

2. Five matters for final approval by the Conference without publication; and 
3. Nine matters to be published for public comment.
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To aid in presenting the 22 proposals, Judge Wedoff grouped them by subject
matter, rather than by procedural status, and he discussed the subjects in the following
order:

1. Procedures for creditor claims and claim objections;
2. Incorporating recent Supreme Court rulings; 
3. Simplified procedure for filing a certificate of debtor financial education;
4. Adjusting time deadlines; and
5. Other corrections and adjustments.

1.  Creditor Claims and Claim Objections

Background and Procedural Status

Judge Wedoff reported that several bankruptcy judges have voiced concern about
the accuracy and adequacy of the information that creditors submit to support their
claims, especially in cases where the original creditor has sold the debt to another entity
before the bankruptcy case is filed.  The problems arise most frequently with regard to
home mortgages and credit-card debt.  As a result, it is often unclear:  (1) who the
original holder of the debt was; (2) what the current balance on the debt is; and (3) what
it will take to pay off the debt.  Moreover, he added, there is often no way for a debtor or
trustee to know from the documentation filed with the proof of claim whether the statute
of limitations has passed.  

To address these problems, he said, the advisory committee in 2009 published
proposed amendments to FED. R. BANKR. P. 3001 (proof of claim) and proposed new
FED. R. BANKR. P. 3002.1 (notice related to claims secured by a security interest in the
debtor’s principal residence).  

Proposed Rule 3001(c)(2) – scheduled to take effect on December 1, 2011 – will
require that additional supporting information accompany proofs of claim in all
individual-debtor cases.  The revised rule also prescribes the sanctions that may be
imposed by the court against a creditor in an individual-debtor case that fails to provide
that information.  

Another proposed amendment in 2009, new subdivision 3001(c)(1), would have
required creditors holding claims based on an open-end or revolving consumer-credit
agreement to file with the proof of claim a copy of the last account statement sent to the
debtor before the bankruptcy petition was filed.  The advisory committee, however,
withdrew the proposal because of adverse comments from representatives of bulk
purchasers of credit-card debt asserting that often a copy of the last account statement
simply cannot be produced.  
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Instead, the committee was now proposing a new subdivision 3001(c)(3) that
would require the creditor of a claim based on an open-end or revolving consumer-credit
agreement to provide with the proof of claim five specific pieces of information in
support of the claim.  That provision was published for further comment in August 2010
and is currently before the Standing Committee for final approval.  (See pages 12-13 of
these minutes.)

Mortgage Debt 

OFFICIAL FORM 10 

Judge Wedoff explained that the proposed changes to OFFICIAL FORM 10 (proof
of claim) were minor and relatively technical.  The form would ask claimants for
additional information about the interest rate on secured claims, and some of the
instructions would be clarified.  The revised form also adds space for an optional uniform
claim identifier number, which will assist creditors in facilitating electronic payment in
chapter 13 cases.  In addition, he said, stylistic and formatting changes would be made.

The committee unanimously by voice vote approved the amendments for
final approval by the Judicial Conference, effective December 1, 2011.

OFFICIAL FORM 10 (ATTACHMENT A) 
OFFICIAL FORM 10 (SUPPLEMENT 1) 

OFFICIAL FORM 10 (SUPPLEMENT 2) 

Judge Wedoff pointed out that the three new forms associated with OFFICIAL

FORM 10 were designed to implement new Rule 3002.1.  The new rule – scheduled to
take effect on December 1, 2011 – will assist in implementing § 1322(b)(5) of the
Bankruptcy Code.  It permits a chapter 13 debtor to cure a default and maintain home
mortgage payments over the course of the plan. 

OFFICIAL FORM 10, ATTACHMENT A (mortgage proof of claim attachment)
implements Rule 3002.1(c)(2).  It will give the debtor and the trustee important
information on the status of a claim secured by a security interest in the debtor’s principal
residence.  The holder of the claim must specify the principal and interest due on the
residence as of the date of filing the petition; itemize pre-petition interest, fees, expenses,
and charges included in the claim; and specify the amount needed to cure any default.     

OFFICIAL FORM 10, SUPPLEMENT 1 (notice of mortgage payment change)
implements Rule 3002.1(b).  It applies in chapter 13 cases where the debtor is
maintaining current payments on the principal residence and attempting to cure any
default.  The debtor and trustee need to know whether there have been any changes in the
installment payment amount.  The new form provides the notification and requires the
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holder of a home mortgage claim to provide 21 days’ advance notice of any escrow
account payment adjustment, interest payment change, or other mortgage payment
change.  

OFFICIAL FORM 10, SUPPLEMENT 2 (notice of post-petition mortgage fees,
expenses, and charges) implements Rule 3002.1(c).  It will be used in a chapter 13 case
by the holder of a home mortgage claim to notify the debtor and trustee of the amount of
all post-petition fees, expenses, and charges and the dates incurred.

Judge Wedoff noted that no opposition had been voiced to the forms during the
public comment period, with one important exception regarding OFFICIAL FORM 10
(ATTACHMENT A).  He explained that two bankruptcy judges had pointed out that the
manner in which mortgage servicers treat mortgage payments varies considerably.  The
servicers commonly credit late-received payments to late charges and attorney fees
before applying them to the principal.  Therefore, fees and charges may pile up, and the
debtor or trustee cannot tell how the payments have been allocated without a full
mortgage history.  

The judges proposed that home-mortgage claimants be required to submit a
complete loan history with their proofs of claim reflecting all amounts received and
credited by the lender.  This would allow the debtor and trustee to compare and reconcile
the claimed arrearages with their own payment records.

Judge Wedoff noted that the proposed new OFFICIAL FORM 10 (ATTACHMENT A)
does not require a loan history because the advisory committee concluded that it is not
necessary in most chapter 13 cases.  It might also impose an undue burden on the
mortgagee and overwhelm debtors with too much detail.  Moreover, the additional loan
history information that debtors or trustees need in a specific case may be obtained
through discovery.

In addition, the advisory committee concluded as a practical matter that there was
simply insufficient time to redraft the form to incorporate additional information and still
meet the deadline of having the form take effect at the same time as new Rule 3002.1, on
December 1, 2011.  Amending the form to require a loan history, for example, would
require republication and an additional year’s delay in issuing the form.  Therefore, he
said, the committee had decided to approve the form as currently drafted, but to keep the
matter on its docket and gather information about the experience of debtors and creditors
with the new rule and forms after they go into effect.  Informed by those experiences, the
committee will be in a better position in the future to decide whether to require the holder
of a claim secured by the debtor’s principal residence to attach a complete loan history to
the proof of claim. 
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A member noted that OFFICIAL FORM 10, ATTACHMENT A will likely be opposed
by bankruptcy judges who have developed their own forms and do not want to switch to
a new national form that gives them less information.  Her own chief bankruptcy judge,
for example, had expressed concern that the proposed new form may preclude continued
use of his more detailed local form.  Judge Wedoff and Professor Gibson responded that
FED. R. BANKR. P. 9009 allows the official forms to be used “with alterations as may be
appropriate.”  They also suggested that a district might consider using the national form,
but also requiring a supplemental local form asking for additional information.  A
member favored the use of supplemental local forms and said that they would inform the
advisory committee in fashioning any needed changes in the national form in the future.  

The committee unanimously by voice vote approved the three new forms for
final approval by the Judicial Conference, effective December 1, 2011.

Open-Ended Credit Card Debt

FED. R. BANKR. P. 3001(c)(3)

Judge Wedoff reported that the amendments to Rule 3001 (proof of claim)
originally proposed by the advisory committee in 2009 would have required that a proof
of claim based on open-end or revolving consumer-credit agreements be accompanied by
a copy of the last account statement sent to the debtor before the bankruptcy filing.  The
additional documentation, he said, would merely provide needed definition to the basic
requirement currently set forth in FED. R. BANKR. P. 3001(c) that “[w]hen a claim . . . is
based on a writing, the original or a duplicate shall be filed with the proof of claim.”  The
debtor, he said, needs the information to associate the claim with a known account and to
ascertain whether the claim is timely. 

The proposal, however, was opposed vigorously by the bulk purchasers of credit-
card claims on two grounds.  First, they asserted that buyers of credit-card debt receive
only a computer print-out of basic information when they purchase the debt and do not
have access to the last account statement.  Second, they said that producing the
statements would raise serious privacy issues because the debtor’s full credit-card debts
would be disclosed on the public record, including such sensitive matters as medical
debts.

Judge Wedoff said that the advisory committee had redrafted the proposal in light
of the comments from the credit industry, and it had published a substitute proposal in
2010 that would require creditors to provide certain specific information to the extent
applicable – the name of the entity from which the creditor purchased the debt, the name
of the entity to which the debt was owed at the time of the debtor’s last transaction, the
date of the last transaction on the account, the date of the last payment, and the charge-off
date.  
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He reported that the advisory committee had received no objections to the revised
proposal based either on the unavailability of the information or on privacy concerns. 
Nevertheless, he said, some creditors are still opposed on the grounds that the
amendments are not needed and would place an unreasonable burden on consumer
lenders and debt purchasers.  

Judge Wedoff noted, on the other hand, that the advisory committee had received
several comments from debtors’ representatives that the rule does not go far enough in
making creditors document their claims, and it should require a complete chain of title. 
They assert that creditors regularly ignore the rule’s current requirement of attaching to a
proof of claim the writing on which it is based.  As a result, they say, debtors do not
receive sufficient information to pursue their interests effectively.

He explained that proposed FED. R. BANKR. P. 3001(c)(3)(B) would authorize a
debtor or trustee to request a copy of the writing on which a credit-card claim is based,
and the creditor would have a deadline of 30 days to comply with the request.  That
provision also received some opposition from the creditors, who recommended that the
requesting party be required to make a threshold showing of need for the writing.  The
advisory committee decided, though, that a good cause showing is unnecessary and
would lead to needless litigation.  Realistically, he said, debtors will only seek a copy of
the underlying contract if they have good reasons for doing so.

Judge Wedoff noted that a new objection raised by creditors relates to the
provision in FED. R. BANKR. P. 3001(c)(2)(D) that lists sanctions that a court may impose
when a creditor fails to provide required information.  Under the rule, for example, a
debtor or trustee could ask that certain papers not be allowed or that appropriate attorney
fees be imposed.  Creditors argue, he said, that the provision is overly harsh.  

Judge Wedoff said that sanctions will rarely arise.  The sanctions specified in
Rule 3001(c)(2)(D), moreover, are the same as those available generally in every
bankruptcy and civil case for violations of the rules.  In addition, Rule 3001(c)(2)(D)
actually serves as a limitation on actions that several bankruptcy judges have already
been taking, such as ruling that a creditor’s failure to produce needed information
requires disallowance of a claim. 

Judge Wedoff added that the sanction provision is not set forth in the proposed
new Rule 3001(c)(3), but in Rule 3001(i), scheduled to take effect on December 1, 2011. 
That general provision, moreover, applies in all individual-debtor cases and is not limited
to claims based on an open-end or revolving consumer-credit agreement.

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference.
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Procedures for Objecting to Claims

FED. R. BANKR. P. 3007(a) 

Judge Wedoff explained that there is confusion under the current rule about the
proper procedure for filing an objection to a claim.  The rule seems to require that every
objection to a claim be noticed for a hearing, although many courts do not follow that
procedure.  The proposed amendments to Rule 3007(a) (objections to claim) would
authorize a negative-notice procedure for filing objections and clarify the method for
serving the objections. 

The proposed amendments would allow a court to place the burden on a claimant
to request a hearing after receiving notice of an objection.  The change, he said, is
consistent with § 502(b) of the Bankruptcy Code, which defines the phrase “after notice
and a hearing” as allowing a court to act without a hearing if notice is properly given and
a party in interest does not timely request a hearing.  

With respect to the manner of serving objections to claims, Judge Wedoff
explained that courts currently disagree on whether an objection to a claim must be
served by one of the methods specified for service of a complaint in FED. R. BANKR. P.
7004 or whether it is sufficient to serve the objection by mail on the person designated on
the proof of claim.  The advisory committee concluded that the matter should be
clarified, and it proposes that objections be served by first-class mail addressed to the
person designated on the proof of claim to receive notices.  

The committee, he said, also concluded that two types of claimants should be
served in the manner prescribed by FED. R. BANKR. P. 7004 – insured depository
institutions and officers and agencies of the United States.  The service methods for
depository institutions are statutorily mandated, and the size and dispersion of authority
in the federal government necessitate service on the Attorney General and the appropriate
U.S. attorney’s office, as well as on the person designated on the proof of claim.

The committee unanimously by voice vote approved the proposed
amendments for publication.

FED. R. BANKR. P. 3001(c)(1) 

Judge Wedoff reported that FED. R. BANKR. P. 3001(c)(1) (supporting information
for a proof of claim) would be amended to delete the option of filing with a proof of
claim the original of a writing on which the claim is based.  The instructions to OFFICIAL

FORM 10 (proof of claim) direct claimants not to “send original documents, as
attachments may be destroyed after scanning.”  Those instructions reflect the current
practice of filing copies, not originals, in the bankruptcy courts.  The advisory committee
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therefore would amend Rule 3001(c)(1) to conform it to the official form and current
practice by replacing “the original or a duplicate” with “a copy of the writing” on which
the claim is based.

The committee approved the proposed conforming amendment for final
approval by the Judicial Conference without publication.

2.  Responses to Recent Supreme Court Decisions

OFFICIAL FORM 6C 

Judge Wedoff reported that the Supreme Court ruled in Schwab v. Reilly, 560
U.S. __, 130 S. Ct. 2652 (2010), that if a debtor claims property as exempt and enters a
specific dollar amount on OFFICIAL FORM 6C, he or she is limited to that amount.  If the
full fair market value of the property is found to exceed that amount, the trustee may use
the overage.  

The Supreme Court suggested in Schwab that the debtor could claim the full
amount of the property by stating so on the face of the form.  But the current form does
not provide a space for the debtor to exercise that option.  So the advisory committee
proposed rearranging the form and adding an additional column to give the debtor two
options: (1) to claim a specific dollar amount; or (2) to claim the full fair market value of
the exempted property.  

The committee unanimously by voice vote approved the proposed
amendments for publication.

OFFICIAL FORMS 22A and 22C 

Judge Wedoff reported that OFFICIAL FORM 22C (chapter 13 statement of current
monthly income and calculation of commitment period and disposable income) would be
amended to reflect the Supreme Court’s decision in Hamilton v. Lanning, 560 U.S. ___,
130 S. Ct. 2464 (2010).  The case dealt with calculating a chapter 13 debtor’s “projected
disposable income” under § 1325(b)(1) of the Bankruptcy Code.  That income normally
has to be devoted to paying unsecured claims.  

The term “projected disposable income” is not defined in the Code, but
“disposable income” is defined in § 1325(b)(2) as the debtor’s “current monthly income”
less reasonably necessary expenses.  In turn, “current monthly income” is calculated
under § 101(10A) of the Code by averaging the debtor’s monthly income for the six
months preceding the filing of the bankruptcy petition.  
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In Lanning, the debtor’s financial situation had changed just before her chapter 13
filing, as she had received a one-time severance buyout from her former employer and
had acquired a new job at a considerably lower salary.  The buyout payment greatly
inflated her gross income for the six-month period before she filed the bankruptcy
petition. 

The Supreme Court rejected the purely “mechanical” approach of considering
only the debtor’s average monthly income for the six months before the bankruptcy
filing.  Instead, it adopted a “forward looking” approach allowing courts to consider
changes that have occurred, or are likely to occur, in a debtor’s income and expenses
after filing.

Judge Wedoff explained that OFFICIAL FORM 22C currently calculates disposable
income based only on information about the debtor’s pre-bankruptcy average monthly
income and current expenses.  In light of Lanning, though, the Advisory Committee
decided to amend the form by adding a new paragraph 61.  It will ask the debtor to
specify any change in the income or expenses reported on the form that has occurred, or
that is virtually certain to occur, during the 12-month period following filing of the
bankruptcy petition.  

Professor Gibson added that both OFFICIAL FORM 22C and OFFICIAL FORM 22A
(Chapter 7 statement of current monthly income and means-test calculation) would also
be amended to make a minor adjustment in the deduction for telecommunication
expenses.  The revision will allow deduction of telecommunication services, including
business cell phone service, to the extent necessary for production of income, if not
reimbursed by the debtor’s employer.

The committee unanimously by voice vote approved the proposed
amendments for publication.

3.  Simplified Procedure for Filing a Certificate of Debtor Financial
Education

FED. R. BANKR. P. 1007(b)(7) 

Judge Wedoff explained that the Bankruptcy Code was amended in 2005 to
require individual debtors in chapter 7, 11, and 13 cases to complete an instructional
course on personal financial management approved by the local U.S. trustee or
bankruptcy administrator before they may receive a discharge.  The Code does not
address what document must be filed to provide notice that the course has been
completed, or who must file it.   The procedure is set forth in FED. R. BANKR. P.
1007(b)(7) (schedules, statements, and other required documents), which requires the
debtor to file a “statement of completion of a course concerning personal financial
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management, prepared as prescribed by the appropriate Official Form” – OFFICIAL FORM

23 (debtor’s certification of completion of instructional course concerning financial
management).  

Judge Wedoff noted that the rule imposes the burden of providing notice of
completing the course on the debtor, not on the course provider.  If the debtor fails to file
the notice, the court must close the case without a discharge, even if the debtor has in fact
completed the course.  

He said that the judges and clerks designing the judiciary’s Next Generation of
CM/ECF system have recommended that approved providers of financial-management
courses be authorized to file course-completion statements electronically and directly
with the bankruptcy courts.  That procedure will be more efficient, require less human
involvement, and reduce the number of cases dismissed for failure to file the required
certificate. 

Judge Wedoff reported that the advisory committee had concluded that it would
be inappropriate for a bankruptcy rule to impose a requirement directly on providers of
personal financial-management courses.  But Rule 1007(b)(7) should be amended to
facilitate approved course providers filing the statements.  The proposed amendments
would eliminate the requirement that an individual debtor file Form 23 if a course
provider has notified the court that the debtor has completed the course after filing the
petition.

The committee unanimously by voice vote approved the proposed
amendments for publication.

FED. R. BANKR. P. 5009(b) 

Judge Wedoff reported that the proposed amendment to FED. R. BANKR. P.
5009(b) (notice of failure to file Rule 1007(b)(7) statement) conforms to the proposed
amendments to Rule 1007(b)(7).  Rule 5009(b) requires the clerk to send an individual
debtor who has not filed the certificate of completing a financial-management course a
notice within 45 days after the first date set for the meeting of creditors that the case will
be closed without entry of a discharge unless the required statement is timely filed.  The
proposed amendment recognizes that the clerk need not send the notice if the course
provider has already notified the court that the debtor has completed the course.

The committee unanimously by voice vote approved the proposed
amendment for publication.

4.  Timing and Deadlines
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FED. R. BANKR. P. 7054 

Judge Wedoff noted that FED. R. BANKR. P. 7054 (judgment and costs)
incorporates FED. R. CIV. P. 54(a)-(c) for adversary proceedings and provides for the
award of costs.  The proposed amendments would expand from one day to 14 days the
time for a party to respond to the prevailing party’s bill of costs and from five days to
seven days the time for seeking court review of the costs taxed by the clerk.  He noted
that both time limits follow the general rule that time limits be expressed in multiples of
seven days.  He also pointed out that one public comment had suggested extending both
time periods to 14 days, but the advisory committee decided that it was important to
make Rule 7054(b) consistent with the civil rule, FED. R. CIV. P. 54(d)(1).

The committee unanimously by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

FED. R. BANKR. P. 7056 

Judge Wedoff explained that FED. R. BANKR. P. 7056 (summary judgment) makes
FED. R. CIV. P. 56 applicable in adversary proceedings.  He added that it is also
applicable in contested matters under FED. R. BANKR. P. 9014(c) unless the court directs
otherwise.  Civil Rule 56, as revised in 2009, sets a default deadline to file a summary
judgment motion of 30 days after the close of all discovery.  That deadline, however, is
not appropriate in bankruptcy cases because hearings are frequently held very shortly
after the close of discovery.  

Therefore, the proposed amendment would depart from the civil rule and establish
a new default deadline of 30 days before the initial date set for an evidentiary hearing on
any issue for which summary judgment is sought.  That change would give the court at
least 30 days to consider the motion before the hearing.  Judge Wedoff emphasized that
the deadlines under both FED. R. CIV. P. 56 and FED. R. BANKR. P. 7056 are default
deadlines, applicable only if no local rule or court order sets a different date.

The committee unanimously by voice vote approved the proposed
amendment for final approval by the Judicial Conference.

OFFICIAL FORM 25A

Judge Wedoff explained that the proposed amendment to OFFICIAL FORM 25A
(plan of reorganization in a small business chapter 11 case) would change the effective-
date provision of a small business chapter 11 plan to conform to amendments to the
bankruptcy rules that took effect in 2009.  Those amendments increased from 10 days to
14 days the time periods for the duration of a stay of an order confirming a plan, FED. R.
BANKR. P. 3020(e), and for filing a notice of appeal, FED. R. BANKR. P. 8002(a).  Under
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the proposed amendment to § 8.02 of the form, the effective date of the plan would
generally be the first business day following the date that is 14 days after entry of the
order of confirmation.

The committee unanimously by voice vote approved the proposed
conforming amendment for final approval by the Judicial Conference without
publication, effective December 1, 2011.

FED. R. BANKR. P. 1007(c) 

Judge Wedoff reported that the proposed amendment to FED. R. BANKR. P.
1007(c) (time limits to file documents) was a technical and conforming change to remove
an inconsistency in the current rule with FED. R. BANKR. P. 1007(a)(2) (filing documents
in an involuntary case).  Rule 1007(c) prescribes time limits for filing various lists,
schedules, statements, and other documents.  It specifies that in an involuntary case the
debtor must file the list of creditors specified in Rule 1007(a)(2), as well as certain other
documents, within 14 days of entry of the order for relief.  In 2010, however, Rule
1007(a)(2) was amended to reduce to seven days the time for an involuntary debtor to file
the list of creditors.  As a result, the proposed amendment would delete from subdivision
(c) the inconsistent reference to the time limit for filing the list of creditors in an
involuntary case.

The committee unanimously by voice vote approved the proposed
conforming amendment for final approval by the Judicial Conference without
publication.

FED. R. BANKR. P. 9006(d) 

Judge Wedoff explained that FED. R. BANKR. P. 9006(d) (time limit for serving
motions and affidavits) would be amended to draw attention to the fact that it prescribes
default deadlines for service of motions and written responses.  A bankruptcy judge had
suggested deleting the rule because most districts have their own local rules governing
motion practice.  Moreover, Rule 9006(d) may be overlooked by parties filing and
responding to motions because motion practice and contested matters generally are
covered by Rules 9013 (form and service of motions) and 9014 (contested matters).

The advisory committee concluded that Rule 9006(d) needed to be retained, but
decided that it should be amended, highlighted, and made more like the civil rule on
which is it based – FED. R. CIV. P. 6 (computing and extending time; time for motion
papers).  Unlike the civil rule, though, FED. R. BANKR. P. 9006 does not state in its title
that it governs time periods for motion papers.  Moreover, Bankruptcy Rule 9006 is not
followed immediately by a rule that addresses the form of motions, as in the civil rules – 
FED. R. CIV. P. 7 (pleadings allowed; form of motions and other papers).
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The advisory committee would amend the title of Rule 9006 to add a reference to
the “time for motions papers.”  Subdivision (d) would be amended to govern the timing
of service of any written response to a motion, not just opposing affidavits.  The title of
the subdivision would be changed from “For Motions–Affidavits” to “Motion Papers.”

The committee unanimously by voice vote approved the proposed
amendments for publication.

FED. R. BANKR. P. 9013 

Judge Wedoff reported that the proposed amendment to FED. R. BANKR. P. 9013
(form and service of motions) would provide a cross-reference to the time periods in FED.
R. BANKR. P. 9006(d) to call greater attention to the default deadlines for motion practice. 
In addition, some stylistic changes would be made to provide greater clarity.

The committee unanimously by voice vote approved the proposed
amendments for publication.

FED. R. BANKR. P. 9014 

Judge Wedoff reported that the proposed amendment to FED. R. BANKR. P. 9014
(contested matters) would add a cross-reference to the time limits for serving motions and
responses in FED. R. BANKR. P. 9006(d).

The committee unanimously by voice vote approved the proposed
amendment for publication.

5.  Corrections and Adjustments

FED. R. BANKR. P. 2015(a) 

Judge Wedoff reported that FED. R. BANKR. P. 2015(a) (duty to keep records,
make reports, and give notice) would be amended with a technical change to correct its
reference to § 704 of the Bankruptcy Code from § 704(8) to § 704(a)(8).

The committee unanimously by voice vote approved the proposed
conforming amendment for final approval by the Judicial Conference without
publication.

OFFICIAL FORM 1 

Judge Wedoff said that OFFICIAL FORM 1 (voluntary petition) would be amended
to include lines for a foreign representative filing a chapter 15 petition to state the
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country of the debtor’s center of main interests and the countries in which related
proceedings are pending.  The change merely implements the requirements of new FED.
R. BANKR. P. 1004.2 (petition in a chapter 15 case), scheduled to take effect on December
1, 2011.  

The committee unanimously by voice vote approved the proposed
conforming amendment for final approval by the Judicial Conference without
publication, effective December 1, 2011.

OFFICIAL FORM 7 

Judge Wedoff reported that the proposed change to OFFICIAL FORM 7 (statement
of financial affairs) would make the definition of an “insider” consistent with the
Bankruptcy Code’s definition of the term.  The form currently defines an insider as one
who holds more than a 5% voting interest in a corporate debtor – a bright-line test not
found in the Code.  The revised form, on the other hand, refers more generally to a
person in a position to control the entity.  He noted that the proposed change is
substantive and needed to be published for public comment.

The committee unanimously by voice vote approved the proposed 
amendment for publication.

OFFICIAL FORMS 9A - 9I 

Judge Wedoff explained that the proposed changes in OFFICIAL FORMS 9A - 9I
(notice of meeting of creditors and deadlines) are technical and would conform the forms
to an amendment to FED. R. BANKR. P. 2003(e), scheduled to take effect on December 1,
2011.  Rule 2003(e) currently states that a meeting of creditors may be adjourned “by
announcement at the meeting of the adjourned date and time without further notice.”  The
2011 amendment to the rule will require the presiding official to file a written statement
for the record specifying the date and time to which the meeting is adjourned.  

The revised forms would be amended to make the explanation of the meeting of
creditors on the back of the form consistent with the amended rule.  In addition, the
revised forms correct a spelling error, correct a punctuation error, and call greater
attention to the instructions.

The committee unanimously by voice vote approved the proposed
conforming amendments for final approval by the Judicial Conference without
publication, effective December 1, 2011.

Information Items
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MODERNIZING THE BANKRUPTCY FORMS

Judge Wedoff reported that the advisory committee, working through a
subcommittee chaired by Judge Elizabeth L. Perris, was making substantial progress on
its major project to modernize the bankruptcy forms.  The goals of the project are to
avoid redundant information on the forms, make them more user-friendly, elicit more
accurate information, and take advantage of technological developments, especially the
judiciary’s Next Generation of CM/ECF system, currently under development.  

He said that the forms project was currently running ahead of the projected
deployment of the Next Generation system.  A package of forms for use by individual
debtors may be ready for publication in August 2012, and the committee may decide to
release the forms serially and implement them before the Next Generation system is in
place.

He noted that the bankruptcy process relies heavily on forms and added that
Judge Perris, chair of the advisory committee’s forms modernization project, will serve
as the committee’s representative on the new inter-committee subcommittee on forms.

MODEL CHAPTER 13 PLAN

Judge Wedoff said that the advisory committee was considering developing a new
model chapter 13 plan form.  Under the pertinent case law, bankruptcy judges have an
obligation to review proposed chapter 13 plans carefully and to deny any that include
improper provisions.  In United Student Aid Funds, Inc. v. Espinosa, 559 U.S. ___, 130
S. Ct. 1367 (2010), the Supreme Court upheld the enforceability of a chapter 13 plan that
called for the discharge of a government-sponsored student loan.  A loan of that sort,
though, may only be discharged if the debtor brings an adversary proceeding and the
bankruptcy court rules that failure to discharge the debt would impose an undue hardship
on the debtor and the debtor’s dependents.

In Espinosa, the discharge was never the subject of an adversary proceeding.  But
since the bankruptcy court confirmed the plan, even without the necessary finding of
undue hardship, the Supreme Court ruled that it was a binding final judgment.  The Court
noted that bankruptcy judges have an obligation to review a chapter 13 plan carefully, to
direct that debtors conform their plan to the requirements of the Bankruptcy Code, and to
deny confirmation if the plan does not.  But there are thousands of plans that busy judges
must review and a great many variations among them.  It would be very helpful, he said,
to have a standard plan to aid in the review process.  

REVISING THE BANKRUPTCY APPELLATE RULES
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Judge Wedoff reported that the advisory committee was proceeding well with its
comprehensive revision of the bankruptcy appellate rules (Part VIII of the Federal Rules
of Bankruptcy Procedure).  It had just conducted a very productive joint meeting with the
Advisory Committee on Appellate Rules to discuss issues presented by the intersection of
the bankruptcy appellate rules and the Federal Rules of Appellate Procedure.

Professor Gibson added that a working group of advisory committee members,
plus the reporter and a member of the appellate advisory committee, would conduct
further drafting sessions in July 2011.  Professor Kimble, the Standing Committee’s style
consultant, will then review the draft later in the summer.  At its fall 2011 meeting, the
advisory committee may be able to approve half, or possibly all, the rules.  She said that
some rules may be presented to the Standing Committee as early as January 2012, and
the full package of proposed rules should be ready for publication in August 2012.

ASBESTOS TRUSTS

Judge Wedoff reported that the Chamber of Commerce had suggested a new rule
that would require asbestos trusts created in accordance with § 524(g) of the Bankruptcy
Code to file quarterly reports with the bankruptcy court that detail each claimant’s
demand for payment from the trust and each amount paid.  He noted that the matter had
been referred to the advisory committee’s business subcommittee.  The subcommittee, he
said, had expressed concern over whether the committee has jurisdiction under the Rules
Enabling Act to issue a rule requiring a trust to file documents after the debtor’s plan has
been confirmed and the bankruptcy court has closed the case.  

Judge Wedoff said that the committee was in the process of seeking additional
information on the matter from interested organizations with relevant expertise.  In the
meantime, he added, the committee had received a letter from the chairman of the
Judiciary Committee of the House of Representatives asking that the proposal move
forward.
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RESTYLING THE BANKRUPTCY RULES

Judge Rosenthal pointed out that the committee needed to decide in the not-too-
distant future whether the bankruptcy rules should be restyled.  She noted that restyling
would be a major and difficult project, complicated by the interface of the bankruptcy
rules with the Bankruptcy Code.  Nevertheless, she suggested, there are various ways in
which the matter might be accomplished.

OFFICIAL SET OF BANKRUPTCY RULES

Judge Wedoff thanked Mr. Ishida for his dedicated and painstaking work in
producing the first official version of the Federal Rules of Bankruptcy Procedure and in
leading the successful efforts to have the rules printed for the first time in handy
pamphlet form by the Government Printing Office.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Kravitz and Professor Cooper presented the report of the advisory
committee, as set forth in Judge Kravitz’s memorandum and attachments of May 2, 2011
(Agenda Item 5).  Judge Kravitz reported that the advisory committee had conducted its
April 2011 meeting at the University of Texas Law School in Austin.  Chief Justice
Jefferson of Texas participated in the meeting, and Justice Stephen Breyer spoke to the
committee.

Amendments for Publication

FED. R. CIV. P. 45

Judge Kravitz pointed out that the advisory committee had received many letters
from lawyers complaining about the current Rule 45 (subpoenas) and its complexity.  In
2008, the committee formed a subcommittee, with Judge David G. Campbell as chair and
Professor Richard L. Marcus as reporter, to conduct a comprehensive study of the rule. 
Most of the members of the subcommittee, he said, were practicing lawyers.

As part of its extensive study, the subcommittee sorted through about twenty
different areas for potential amendments to Rule 45, and it eventually settled on four
areas that it deemed in need of amendment:  

1. Notice of service of a subpoena;
2. Transfer of subpoena-related motions;
3. Trial subpoenas for distant parties and party officers; and
4. Simplification of the rule.
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The subcommittee worked with many judges and lawyers in fashioning
appropriate amendments to the rule, and in October 2010 it conducted a productive mini-
conference in Dallas to obtain feedback from lawyers on the proposed amendments.

1. Notice

Judge Kravitz reported that Rule 45(b)(1) requires that each party be given notice
of subpoenas that require document production.  The advisory committee was informed
that many lawyers are unaware of the notice requirement and regularly fail to comply
with it.  Accordingly, the advisory committee proposed moving the notice requirement to
a more prominent position as Rule 45(a)(4) and adding a new caption entitled “Notice to
Other Parties.”  The amended rule also requires that the subpoena be attached to the
notice, and include trial subpoenas.

Judge Kravitz noted that some attorneys had argued that the rule should go further
and require additional notice each time that a subpoena is modified or updated.  The
American Bar Association had suggested that notice be provided not only of service of
the subpoena, but also of compliance with it.  Some lawyers wanted the rule to require a
description of the materials produced and access to them.  The advisory committee,
however, unanimously rejected these proposals for two reasons.  

First, the committee concluded that a national rule simply cannot prescribe every
aspect of the lawyering process needed to obtain documents in a given case.  As a
practical matter, discovery materials are often produced on a rolling basis.  Negotiations
and production may occur over a considerable period of time, and lawyers need to
communicate directly and periodically with their opponents and with the targets of
subpoenas.  They may also assert their need for additional notices and access in their
Rule 26(f) plans or ask a court to include appropriate provisions in its scheduling order. 
These matters are too much dependent on context to be addressed by rule text

Second, the advisory committee wanted to avoid litigation over compliance
issues.  It was concerned that lawyers might be tempted to ask courts to preclude
documents from evidence on the grounds that the other side’s notices were inadequate.  

2. Transfer

Judge Kravitz explained that the proposed amendments to Rule 45 do not change
the direction in the current rule that motions to enforce or quash a subpoena be made in
the district of compliance, even though the underlying civil action may be pending in a
different district.  Proposed Rule 45(f), however, would in very limited circumstances
explicitly allow the court for the district of compliance to transfer subpoena-related
motions to the court presiding over the main action.  He added that the bar was very
supportive of including a transfer provision in the rule.
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He said that the advisory committee was concerned about the standard for
transferring a subpoena dispute, and it wanted to avoid making a transfer so easy that
judges might reflexively transfer subpoena disputes on a regular basis.  But he pointed
out that there are strong reasons in certain cases to have enforcement of the subpoena
handled by the judge who presides over the underlying case.  The presiding judge, for
example, may have already ruled on the same issues raised by the subpoena.  The
subpoena dispute, moreover, might relate to the merits of the underlying action or impact
the judge’s management of the case.  The committee, he said, had concluded that local
production issues should be handled locally in the district of compliance, and only issues
affecting the merits or case management should be transferred.  To balance these
considerations, he said, the committee had decided on a standard that requires
“exceptional circumstances” to permit transfer.

A member argued that “exceptional circumstances” was too narrow a standard. 
He said that the kinds of situations described in the Committee Note, in which a
subpoena dispute relates to the merits of the main case, occur quite regularly and are not
at all “exceptional.”  He suggested that “good cause” might be better.

Judge Kravitz said that the advisory committee recognized the importance of
allowing the subpoenaed party to litigate a dispute in its own, convenient forum.  It
wanted to discourage transfers and therefore had selected the narrower term “exceptional
circumstances.”  He noted that the American Bar Association’s Litigation Section also
favored the narrower standard, as it was concerned that a looser standard might tempt
judges to transfer cases to remove them from their dockets.  Members added that it might
also encourage gamesmanship by some lawyers.

Judge Kravitz explained that the committee was proposing to publish the tougher
standard, and it may later relax it if the public comments indicate that the standard should
be more permissive.  He noted, too, that even if a subpoena dispute is not transferred, the
judge in the district of compliance may seek informal advice from the judge presiding
over the main case.  A participant added that the proposed rule merely establishes a
framework for handling enforcement issues, and it is simply not possible to address or
resolve every potential problem in a rule.  He suggested that the committee note
emphasize that point.

Judge Kravitz pointed out that proposed Rule 45(f) would also allow the court in
the district of compliance to transfer subpoena-related motions if the parties and the
person subject to the subpoena consent to the transfer.  A member suggested, though, that
only the views of the subpoenaed party should prevail, and the parties should not be
allowed to block a transfer.  Judge Kravitz agreed to have the advisory committee
consider the matter further.
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A member pointed out that the proposed language in Rule 45(f) attempts to
resolve the issue of legal representation when a case is transferred and the witness does
not have a lawyer in the other state.  To ease the burden on the witness, who would have
to hire another lawyer, the rule creates something akin to an automatic pro hac vice
admission.  It would allow an attorney authorized to practice in the court where the
motion is made to file papers and appear in the court in which the action is pending.  

A member cautioned that this provision constitutes attorney regulation and would
preempt local court rules, state rules, and local legal culture.  In effect, he said, the rule
would order a district court to accept an out-of-state lawyer to practice before it, even
though the lawyer may not be subject to regulation by the state bar or meet other
requirements traditionally imposed by the district court.  He predicted that the committee
will receive negative public comments on the issue.  A participant agreed, but
emphasized that the particular proposal is limited and restrained, and it is good policy.

Judge Kravitz noted that if enforcement is transferred to the court where the
underlying action is pending, that court may have to deal with contempt orders if the
subpoena is not obeyed.  Therefore, the advisory committee added proposed Rule 45(g),
giving the transferee court flexibility to transfer the contempt matter back to the court
having jurisdiction over the disobedient party. 

Professor Cooper explained that the committee note points out that in the event of
a transfer, disobedience constitutes contempt of both the court where compliance is
required and the court where the action is pending.  Judge Kravitz noted that contempt
matters will normally be transferred back to the court of compliance because it is difficult
for a judge to hold a person in contempt who is not actually before the judge.   He added
that the rule raises potential choice-of-law issues, but the committee had decided that
these issues were not appropriate for treatment in procedural rules and should be left to
case-law development. 

3. Trial subpoenas

Judge Kravitz explained that there was a split of authority in the case law over
whether subpoenas for parties or party officers to testify at trial may compel them to
travel more than 100 miles from outside the state.  Most recent district court opinions, he
said, have followed In re Vioxx Products Liability Litigation, 438 F. Supp. 2d 664
(E.D.La. 2006).  In Vioxx, an officer of the defendant corporation, who lived and worked
in New Jersey, was required to testify at trial in New Orleans.  The advisory committee,
however, noted that there is a growing body of law rejecting Vioxx, as exemplified by
Johnson v. Big Lots Stores, Inc., 251 F.R.D. (E.D.La. 2008), holding that Rule 45 did not
require attendance of plaintiffs at trial in New Orleans when they would have to travel
more than 100 miles from outside the state.  
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The advisory committee concluded that Rule 45 was not intended to create the
expanded subpoena power recognized in Vioxx, and the Vioxx decision should not be
followed.  The committee was also concerned that allowing subpoenas on an adverse
party and its officers without regard to the traditional geographical limits would raise a
real risk of lawyers using subpoenas tactically to apply inappropriate litigation pressure
and undue burdens on their opponents.  

In many cases, moreover, an adverse party’s other employees, rather than its
distant executives, are the best witnesses to testify about matters actually in dispute in a
case.  Judge Kravitz suggested that when a truly knowledgeable person chooses not to
show up at trial, the jury notices the absence.  In addition, he said, there are satisfactory
alternatives to compelling personal attendance of distant witnesses at trial, such as
audiovisual recording of deposition testimony and testimony at trial by contemporaneous
transmission.

Judge Kravitz said that the advisory committee planned on publishing an
appendix to the publication package setting out an alternative amendment that leans in
the direction of Vioxx and permits a judge, for good cause, to order a party or its officer
to attend trial and testify.  The publication, however, will not indicate that the two
choices are of equal value.  Rather, it will state that the committee unanimously favors
the Big Lots approach and rejects the Vioxx line of cases.  But since there is a clear split
of authority on the issue, an opposing approach is set forth in an appendix and comments
are invited on both.  He noted that at the committee’s recent mini-conference, all the
defense lawyers supported the Big Lots approach, while all the plaintiffs’ lawyers, many
of whom handle multi-district litigation, favored Vioxx.  

A member strongly opposed publishing the appendix.  Judge Kravitz responded
that publication of both versions is advisable because the committee’s approach is
currently the minority view of the law.  Publishing both versions, moreover, will avoid
the need to republish the amendments if the public comments were to favor Vioxx and the
advisory committee were to change its decision and adopt a Vioxx-inspired approach.  A
member added that another reason to publish an alternative text is to enhance the
likelihood that the committee will receive thoughtful and focused comments on the issue.

A member observed that there are appropriate cases in which a judge should have
authority to compel attendance of a particular executive or party at trial, despite the
distance.  It may be difficult, he said, to define those situations, but the courts should
have discretion to bring in witnesses when they are really needed.  Judge Kravitz added
that lawyers at the recent mini-conference had said that if the person has meaningful
knowledge and is really needed in a case, the court will normally make it clear to the
parties that the witness should be brought in for the trial.

4. Simplification of the rule

January 5-6, 2012 Page 60 of 561



June 2011 Standing Committee - Draft Minutes Page 29

Judge Kravitz pointed out that the current Rule 45 is very complex and needs to
be simplified.  The current rule, for example, requires independent determinations
regarding the issuing court, the place of service, and the place of performance.  To make
those determinations, one has to consult ten different sections of the rule.

To simplify the rule, the proposed amendments adopt the approach of the
corresponding criminal rule regarding service of a subpoena.  Under FED. R. CRIM. P. 17
(subpoenas), a subpoena is issued by the court where the action is pending and may be
served anywhere in the United States.  But the proposed civil rule differs from the
criminal rule by specifying that the court of compliance is the court for the district where
the subpoenaed party is located.  

A member said that the proposal was a remarkable piece of work that will greatly
improve Rule 45, even though he did not agree with a couple of its provisions.  He said
that it had been very carefully drafted, enjoyed a broad consensus, and should be
published essentially as is.  He argued against publishing any alternative version.

Judge Kravitz reiterated that the advisory committee was planning to include in
the publication a preface stating that the committee has rejected the Vioxx view of
nationwide service of trial subpoenas, but recognizes that there is a split of authority and
welcomes public comments on the matter.  He added that the publication will state
clearly that each provision in the proposed rule had been approved unanimously by the
advisory committee.

The committee without objection by voice vote approved the proposed
amendments for publication.

FED. R. CIV. P. 37

Judge Kravitz noted that the advisory committee was recommending publication
of a change in FED. R. CIV. P. 37(b)(1) as a conforming amendment to proposed Rule 45. 
It would add a second sentence to paragraph (b)(1) specifying that after a subpoena-
related motion has been transferred, failure to obey a court order may be treated as
contempt of either the court where the discovery is taken or the court where the action is
pending.

The committee without objection by voice vote approved the proposed
amendment for publication.
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Informational Items

PRESERVATION AND SPOLIATION

Judge Kravitz reported that the advisory committee was actively following up on
the key issues raised by the bar at the May 2010 Duke Law School conference, especially
those relating to discovery of electronically stored information.  In particular, the
committee was focusing on potential rule amendments addressing: (1) obligations to
preserve information in anticipation of litigation; and (2) imposition of sanctions for
failure to preserve.  He added that in September 2011 the committee will convene a mini-
conference with knowledgeable members of the bench and bar to consider these issues
and potential rule amendments.

He said that the advisory committee will consider specific rule proposals on
preservation and spoliation at its November 2011 and April 2012 meetings, and it may
propose amendments for publication at the Standing Committee’s June 2012 meeting.

PLEADING STANDARDS

Judge Kravitz reported that Dr. Cecil and his colleagues at the Federal Judicial
Center had conducted an amazing empirical study to ascertain whether the Supreme
Court’s decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v.
Iqbal, 556 U.S. ___, 129 S. Ct. 1937 (2009), have had an appreciable effect on motions to
dismiss for failure to state a claim under FED. R. CIV. P. 12(b)(6).  He summarized the
Center’s report as concluding that there was a slight increase in the number of dismissal
motions filed in the district courts from 2006 to 2010, but no increase in the percentage
of motions granted by the court without leave to amend.  

A key conclusion to be derived from the study so far, he suggested, is that civil
cases are not being jettisoned out of the federal system in the way that some academic
writers have claimed.  He noted, though, that the Center’s study could not capture
whether plaintiffs are simply not filing cases in the federal courts that they might have
filed before Twombly and Iqbal.  He added that the committee had asked the Center to
begin analyzing the cases in which the courts granted a motion to dismiss, but with leave
to amend, to see what happened later in those cases.  The Center will also attempt to
ascertain whether any discovery preceded the amendments to the complaints and whether
the amendments repaired the problems in the complaints.

FORMS

Judge Kravitz reported that the advisory committee was contemplating removing
the illustrative civil forms from the full operation of the Rules Enabling Act process.  He
pointed out that some of the forms, such as the patent infringement complaint form, are
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of questionable validity and have been subject to criticism.  The committee, though,
would probably continue to deal with forms in some way.  One alternative would be to
abrogate FED. R. CIV. P. 84 (forms) and have the forms handled like the bankruptcy
forms, for which Judicial Conference approval is sufficient.  Another approach would be
to have the forms issued and maintained by the Administrative Office with committee
approval.  

Judge Rosenthal added that the advisory committees currently handle forms in a
variety of different ways, and greater consistency among the different sets of rules might
be in order.  She said that she would appoint an inter-committee Forms Subcommittee,
led by representatives of the Advisory Committee on Civil Rules and chaired by Judge
Gene E. K. Pratter.  The subcommittee will coordinate information among the advisory
committees, but most of the work will be done by each advisory committee separately
conducting a detailed examination of its own forms.  The work, she said, will begin in the
summer of 2011.  Judge Kravitz added that the advisory committee may make a
recommendation to the Standing Committee regarding FED. R. CIV. P. 84 in June 2012.

DUKE SUBCOMMITTEE

Judge Kravitz reported that the advisory committee had appointed an ad hoc 
subcommittee, chaired by Judge John G. Koeltl, to implement the recommendations
made at the 2010 Duke Law School conference  The subcommittee’s work, he said, was
proceeding hand-in-hand with that of the committee’s discovery subcommittee.  Its scope
of inquiry includes not only potential changes to the Federal Rules of Civil Procedure,
but also potential pilot projects and experiments conducted by the Federal Judicial Center
and others and educational efforts to educate judges about what they can do to make
better use of the many management tools provided by the present rules.

He reported that participants at the Duke conference had emphasized that more
cooperation among parties and lawyers was needed in the discovery process to reduce
unnecessary costs and delay.  In addition, they stressed the importance of bringing
greater proportionality to the discovery process, as contemplated in FED. R. CIV. P.
26(b)(2)(C).  He added that proportionality is also a key concept in determining a party’s
need to preserve materials in anticipation of litigation.  

Judge Kravitz said that the advisory committee was not proposing rule
amendments addressing cooperation and proportionality at this time.  But he reported that
Judge Paul W. Grimm, a member of the committee, was developing a set of materials to
provide detailed guidance on the importance of proportionality in civil discovery and to
give practical examples for the bench and bar to work with.
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FED. R. CIV. P. 6(d)

Judge Kravitz noted that Rule 6(d) (additional time after certain kinds of service)
contains a glitch resulting from a 2005 amendment that established a uniform rule for
calculating three added days.  Until 2005, the rule had been clear that a party has three
added days to act after service “upon the party” by certain designated means.  The
amended rule, though, merely provides three added days “after service.”  That revised
language may be read as giving additional time to both the serving party and the party
being served.  To restore the rule to its intended meaning, the advisory committee would
simply change the language of Rule 6(d) to state that: “When a party may or must act
within a specified time after service being served . . . 3 days are added after the period
would otherwise expire. . . .”

Judge Kravitz noted that there may be other places in the rules where changes
have introduced unintentional errors.  The question before the committee, therefore,
concerns timing – whether the advisory committee should correct any errors as it
uncovers them or accumulate the fixes and include them in a package of non-
controversial, technical amendments.  The glitch in Rule 6(d), he emphasized, had not
caused any problems, and there has been no case law on it.  That fact, he said, argues for
deferring making a corrective amendment at this time.  Moreover, the rule will likely
need to be reconsidered in the near future to determine whether to eliminate electronic
service as one of the service methods that trigger the extra three days for the receiving
party to act.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Tallman and Professor Beale presented the report of the advisory
committee, as set forth in Judge Tallman’s memorandum and attachments of May 12,
2011 (Agenda Item 7).

Amendments for Final Approval

FED. R. CRIM. P. 5(c)(4)

Judge Tallman reported that the proposed amendment to FED. R. CRIM. P. 5(c)(4)
(initial appearance for persons extradited to the United States) clarifies that the initial
appearance for a defendant charged with a criminal offense in the United States, arrested
outside the country, and surrendered to the United States following extradition must be
held in the district where the defendant has been charged.  He added that the rule applies
even when a defendant arrives first in another district and has already been informed of
his or her rights during the earlier stages of the extradition proceedings.  The amendment,
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he said, will avoid the delay in the extradited person’s transportation resulting from an
unneeded initial appearance in the district of initial arrival in the United States. 

The committee without objection by voice vote approved the proposed
amendment for final approval by the Judicial Conference.

FED. R. CRIM. P. 5(d) and 58(b)(2)(H)

Judge Tallman explained that the United States has treaty obligations that require
it to advise detained foreign nationals that they may have their home country’s consulate
notified of their arrest and detention.  The executive branch, through the Department of
Justice, is responsible for informing the defendants, and the Department has effective
procedures and training programs in place to do so.  Bilateral agreements with numerous
countries also require consular notification whether or not the detained foreign national
requests it.

The proposed amendment to FED. R. CRIM. P. 5(d) (initial appearance in a felony
case) was designed as a back-up precaution to ensure that the government fulfills its
international obligations to make the required consular notification.  It will also produce
a court record establishing that the defendant has been notified.  

The proposed amendment to FED. R. CRIM. P. 58(b)(2)(H) (initial appearance in a
misdemeanor case) would add the identical requirement in misdemeanor cases.

The committee without objection by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

FED. R. CRIM. P. 15

Judge Tallman reported that the proposed amendments to Rule 15 (depositions)
would establish a clear procedure for taking depositions outside the United States without
the defendant’s presence in certain limited circumstances if the district court makes a
number of case-specific findings.  The amendments had been presented before to the
Supreme Court for approval, but the Court returned them without comment to the
advisory committee in 2010 for further consideration.  

The advisory committee, he said, believed that the Supreme Court’s concern was
over the ultimate admissibility of the deposition as evidence at trial.  He pointed out that
the committee note accompanying the rule had made it clear that a district judge’s
decision to permit a deposition to be taken under revised Rule 15 was an entirely separate
matter from the later judicial determination of whether the deposition should be admitted
into evidence at trial.  
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Judge Tallman reported that the advisory committee had voted to resubmit the
proposed rule to the Judicial Conference and the Supreme Court.  At first, it decided not
to change the text of the rule, but to give greater prominence in a revised committee note
to the difference between taking a deposition and admitting evidence.  But after further
consultation among the committee chairs and reporters of the criminal rules committee,
the evidence rules committee, and the Standing Committee, a consensus was reached that
it would be desirable to make that point explicitly in Rule 15(f) itself.  Accordingly, in a
handout distributed at the meeting, the advisory committee recommended that the
Standing Committee add the following text to Rule 15(f): “An order authorizing a
deposition to be taken under this rule does not determine its admissibility.”  

In addition, the advisory committee revised the committee note further to clarify
the relationship between the authority to take a deposition under Rule 15(c)(3) and the
admission of deposition testimony at trial.  The revised note therefore states that although
“a party invokes Rule 15 to preserve testimony for trial, the Rule does not determine
whether the resulting deposition will be admissible in whole or in part.”
 

He noted that the defense bar had understandably opposed the rule on
Confrontation Clause grounds.  That, he said, is further reason to clarify the bifurcated
nature of the proceedings and emphasize the limited scope of the amendments.

  
Judge Tallman explained that the amendments establish a two-step process:

(1) court authorization to take a deposition; and (2) later, if an objection is made, a court
ruling on admissibility of some or all of the deposition at trial.  He noted that the party
conducting the deposition may not in fact seek to introduce it at trial.  Circumstances may
change, for example, and it may become possible later to bring the witness to the United
States to testify at trial.  

The courts, he said, will determine admissibility on a case-by-case basis applying
the Constitution and the Federal Rules of Evidence.  A court, moreover, might not admit
a deposition into evidence because of the Confrontation Clause or FED. R. EVID. 402.  It
might refuse to admit it because of unforeseen problems created by foreign law or foreign
officials in taking the deposition, or because of problems with the technical equipment,
communications, or recording.  

He pointed out that courts will continue to be faced with ad hoc requests to take
depositions outside the United States.  International criminal investigations are increasing
as the world grows smaller, and courts have been adapting and authorizing new evidence-
gathering techniques on a case-by-case basis.  The advisory committee, he said, was
firmly convinced that the Department of Justice had made the case for the proposed
procedure and had concluded that it was appropriate to establish a uniform, national
procedure through Rule 15.  The proposed amendments, he added, were modeled in large

January 5-6, 2012 Page 66 of 561



June 2011 Standing Committee - Draft Minutes Page 35

part on procedures approved by the Fourth Circuit in United States v. Ali, 528 F.3d 210
(4th Cir. 2008), cert. denied, 129 S. Ct. 1312 (2009).

A member urged that the proposed amendments be given particularly careful
reflection because the Supreme Court had returned the earlier version of the same
proposal without approving it.  The advisory committee, moreover, was now only making
a small change in the rejected proposal, based on what it believes to have been the
Court’s concern over admissibility.

A member said that she had no problem with approving the revised proposal and
sending it back to the Supreme Court with the recommended changes in the rule and the
committee note.  She added that it might be helpful to include information in the note
stating that the rule applies only to the United States legal system and does not attempt to
govern whatever laws there are in other countries.  Many foreign countries, for example,
require that any deposition be taken only in accordance with their own court procedures.

A member observed that the current Rule 15 could be construed as only
permitting depositions to be taken if the defendant is physically present.  Therefore, some
judges may now deny authorization for any foreign deposition outside the defendant’s
presence.  The proposed rule, therefore, is an improvement because it will remove that
potential impediment and permit a judge to authorize a foreign deposition in the
defendant’s absence in limited, appropriate circumstances.  The situations in which the
revised rule will be used are very few, and courts have been handling them to date on an
ad hoc basis.

The member asked whether it would be better for the proposed rule to make it
clear that Rule 15 does not absolutely foreclose foreign depositions at which the
defendant is not present, without detailing all the specific conditions that would have to
be met.  As drafted, the proposed amendments are very strict in setting forth all
conditions that have to be met.  Clearly, they are designed that way deliberately to
maximize the likelihood of eventual admissibility of the testimony.  But the revised rule
later goes on to state that it does not govern admissibility.  That seems strange because
admissibility is the very reason for taking the deposition.  

It is possible, she said, that the Supreme Court might eventually rule that no set of
circumstances will permit a deposition to be taken in the defendant’s absence.  At that
point, the courts will be left with a rule that imposes strict conditions, even in cases
where the Confrontation Clause may not be implicated.  But compliance with the
conditions will never lead to admissible evidence.  Moreover, by listing all the specific
conditions, the revised rule may invite satellite litigation.  It might well be more effective
just to allow a deposition to be taken at the court’s discretion and then admit if it satisfies
the requirements of the Sixth Amendment and the Federal Rules of Evidence.
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Deputy Attorney General Cole stated that the rule will rarely be used, but it is
very much needed in certain cases.  The potential occasions for its use cannot all be
foreseen, but they are expanding every day with the gathering of evidence of
international crimes that impact the United States.  The proposed rule, he said, had been
carefully crafted to achieve the right balance between admissibility of essential
information in a few important criminal cases and protecting defendants’ rights under the
Confrontation Clause.  It will be used only in situations where a deposition is truly
important – in large part because of restrictions imposed by foreign countries and the
amount of effort it takes for the Department of Justice to coordinate with the State
Department and others in arranging for depositions overseas.  

He said that the Department was comfortable with the strict criteria set out in the
rule and did not find them onerous.  The rule will, he said, provide welcome guidance to
judges and help the Department establish a record that will assist it in obtaining
admissibility.  

The committee without objection by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

FED. R. CRIM. P. 37

Judge Tallman reported that FED. R. APP. P. 12.1 and FED. R. CIV. P. 62.1, which 
took effect on December 1, 2009, established a uniform national procedure for obtaining
indicative rulings.  The proposed new FED. R. CRIM. P. 37, he said, is parallel to FED. R.
CIV. P. 62.1 and would make the indicative ruling procedure applicable in criminal cases. 

The proposed new rule would facilitate remand from the court of appeals when
certain post-judgment motions are filed in the district court after an appeal has been
docketed and the district court has stated that it would grant the motion if the court of
appeals were to remand for that purpose or that the motion raises a substantial issue.  The
matter might arise, for example, if the district court were to state that it would grant a
motion for a new trial on the basis of newly discovered evidence.  

The committee without objection by voice vote approved the proposed new
rule for final approval by the Judicial Conference.

Amendments for Publication

FED. R. CRIM. P. 12

Judge Tallman explained that the Supreme Court in Cotton v. United States, 535
U.S. 625 (2002), changed what had previously been thought to be the law by holding that
an indictment’s failure to state an offense does not deprive the court of jurisdiction over
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the case.  But FED. R. CRIM. P. 12 (pleadings and pretrial motions) currently allows a
claim that the indictment fails to state an offense to be raised at any time, even on appeal,
because it had been thought to be jurisdictional. 

Based on a request from the Department of Justice, the advisory committee
decided to amend Rule 12, in light of Cotton, to require that a motion to dismiss an
indictment for failure to state an offense be made before trial.  The proposed change,
however, opened up a number of difficult issues concerning the appropriate standard for
relief when a claim is untimely filed.  In addition, Standing Committee members
expressed concern over whether the term “waiver” should continue to be used in the rule
and whether other types of motions should also be revisited.

Judge Tallman reported that the advisory committee had been studying proposals
to amend Rule 12 since 2006, and amendments were now before the Standing Committee
for the third time.  He pointed out that at the last Standing Committee meeting, in January
2011, members had offered comments that were enormously helpful in guiding the
advisory committee’s current proposal.  

The advisory committee, he said, undertook an additional, comprehensive review
and approved a more fundamental revision of Rule 12 at its April 2011 meeting.  The
current version, which the committee now seeks approval to publish, addresses all the
members’ concerns and makes some additional improvements in the rule.

Proposed Rule 12(b)(1), he said, specifies that a motion asserting that the court
lacks jurisdiction may be made at any time while a case is pending.  Proposed Rule
12(b)(3) then lists all the common defenses, objections, and requests that must be raised
by motion before trial.  For those motions, the revised rule introduces a new factor for
determining whether a motion must be raised before trial – that the basis for the motion
was “then reasonably available.”  The motion must also be able to be determined without
a trial on the merits.  The outdated reference in the current rule to “a trial of the general
issue” would be deleted.  

Proposed Rule 12(c) specifies the consequences for not timely raising those
motions.  Judge Tallman said that courts have struggled with the concepts of “waiver”
and “forfeiture” and the respective consequences of each.  They have also struggled with
the tension between the standards of relief under the current Rule 12 and the plain error
standard under Rule 52 (harmless and plain error).  

Proposed Rule 12(c), he said, would resolve the current confusion and specify the
consequences of not making a timely motion.  Generally, it provides that untimely
motions will be extinguished and not considered on the merits unless the party shows
both good cause and prejudice – as the Supreme Court has held in interpreting the “good
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cause” standard in the current Rule 12(e) in Davis v. United States, 371 U.S. 233, 242
(1973), and Shotwell Mfg. Co. v. United States, 371 U.S. 341, 363 (1963).  

The rule, however, makes two exceptions for late-filed motions that may be
excused more readily.  Under proposed Rule 12(c)(2)(B), a party need only show
prejudice if the defense or objection is based either on failure of the indictment to state an
offense or on double jeopardy.

Judge Tallman said that double jeopardy requires special treatment and a more
lenient standard for relief.  He noted, for example, that a defendant may raise the issue of
double jeopardy even after having entered a guilty plea.  

A member warned that some judges may object to the proposed rule change
because they believe that double-jeopardy claims are no different from any other defense. 
Professor Beale said that there is a good deal of case law on the matter.  Although the law
is not uniform, most cases currently give double-jeopardy claims preferential treatment
under Rule 12 and analyze a late-filed claim for “plain error.”  Rather than have three
different standards in the rule – cause plus prejudice, prejudice only, and plain error – she
explained that the advisory committee decided to abandon the “plain error” test and let
double-jeopardy claims, like claims of failure to state an offense, be governed by the
prejudice-only standard.  The change would likely not affect the result of any case.  

A member recommended that the rule be published as presented but that the issue
of double jeopardy be highlighted for comment in the publication or transmittal letter. 
Judge Tallman agreed with the suggestion.

Judge Tallman said that the proposed rule will clarify a difficult area of the law,
provide guidance to both bench and bar, and lead to more uniform, nationwide
application of the rule.  Moreover, by specifying that Rule 52 does not apply, the rule
will clarify how cases should be handled on appeal.  The standards set forth in Rule 12
will apply exclusively, both in the trial courts and on appeal. 

A member noted that a district court currently may forgive a matter not timely
raised before trial for good cause, and it should continue to have maximum flexibility
before trial to forgive any matter not raised in a timely manner.  The proposed rule,
however, requires a showing of both cause and prejudice at any stage.

Professor Beale responded although the rule itself is strict, it gives the court
considerable leeway to be lenient in appropriate circumstances.  Rule 12(b)(3) states that
motions must be made before trial, but Rule 12(c)(1) and (2) allow the court to set a
deadline for making motions and to provide extensions of the deadline.  Judge Tallman
also pointed to the language in paragraph 12(b)(3) that the basis for the motion must have
been “then reasonably available.”  
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Several members praised the advisory committee for its accomplishment and
noted that all their concerns from earlier meetings had been addressed.  Some offered
suggestions for specific changes in the language of the proposed rule and committee note. 
Judge Tallman agreed to make further edits before publication.

The committee without objection by voice vote approved the proposed
amendments for publication.

FED. R. CRIM. P. 34

Judge Tallman noted that the proposed amendment to Rule 34(b) (arresting
judgment) conforms to the proposed amendments to FED. R. CRIM. P. 12(b).  It would
delete language from the current rule that the court “at any time while the case is pending
. . . may hear a claim that the indictment or information fails to . . . state an offense.”  The
revised rule will require that a defect in the indictment or information be raised before
trial.  He noted that the Standing Committee had previously approved the conforming
amendment to Rule 34.  Therefore, there was no need to seek further approval.

Informational Items

FED. R. CRIM. P. 16

Judge Tallman reported that the advisory committee at its April 2011 meeting had
decided not to proceed at this time with any proposed amendments to Rule 16 (discovery
and inspection) dealing with the government’s obligation to disclose exculpatory and
impeaching information under Brady v. Maryland, 373 U.S. 83 (1963).  He explained
that the committee could not reach a consensus on rule language that would effectively
solve the problems that proponents of the amendments had cited regarding the failure of
certain prosecutors to turn over needed information.  Moreover, the Federal Judicial
Center’s recent survey had shown that there is a lack of consensus within the judiciary as
to whether an amendment to Rule 16 is needed.  The committee also had not been
convinced that a rule change would actually prevent or dissuade an unscrupulous
prosecutor from knowingly withholding exculpatory or impeaching information.  

Judge Tallman thanked the Department of Justice for its comprehensive efforts to
address its disclosure obligations through various internal means, including revision of
the Department’s manuals, compulsory training programs for prosecutors and staff,
district-wide disclosure plans, local points of contact, and appointment of a national
disclosure coordinator.  Deputy Attorney General Cole added that the Department was
further institutionalizing its policies by making the national criminal discovery
coordinator a permanent position.
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Judge Tallman thanked the Federal Judicial Center for its excellent research
efforts, including the massive survey soliciting the views of judges and lawyers on
disclosure of exculpatory and impeaching information.  He also noted that the advisory
committee was working with the Center to improve training for judges regarding 
disclosure issues, to create a good-practices guide on criminal discovery, and to amend
the Bench Book for U.S. District Court Judges to provide additional practical advice for
judges on how to handle disclosure issues.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Fitzwater and Professor Capra presented the report of the advisory
committee, as set forth in Judge Fitzwater’s memorandum and attachments of April 8,
2011 (Agenda Item 8).   

Judge Fitzwater reported that the advisory committee had held its April 2011
meeting at the University of Pennsylvania Law School in Philadelphia and had one
amendment to present for publication.

Amendment for Publication

FED. R. EVID. 803(10)

He explained that the proposed amendment to Rule 803(10) (hearsay exception
for the absence of a public record) responds to the Supreme Court’s decision in
Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).  In that case, the Court held
that certifications reporting the results of forensic tests conducted by analysts are
“testimonial” under the Confrontation Clause, as construed in Crawford v. Washington,
541 U.S. 36 (2004). 

Under Melendez-Diaz, admitting a certification in lieu of in-court testimony
violates the accused’s right of confrontation.  Likewise, it would be constitutionally
infirm to admit a certification under FED. R. EVID. 803(10) offering to prove the absence
of a public record.  In both cases, admission would allow the truth of a matter to be
proven by a written certification without live testimony.  

Judge Fitzwater said that the proposed amendment to Rule 803(10) was based on
a notice-and-demand procedure used in Texas and sanctioned in the Supreme Court’s
decision in Melendez-Diaz.  The amendments specify that a prosecutor who intends to
offer a certification must provide the defendant advance written notice of that intent at
least 14 days before trial.  The defendant is then given seven days to object in writing to
use of the certification, putting the prosecutor on notice to produce the official preparing
the certification at trial.  If the defendant does not timely object, the certification may be
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admitted.  Professor Capra added that the advisory committee had worked closely with
the Department of Justice and the federal public defenders in preparing the language of
the proposal.

The committee without objection by voice vote approved the proposed
amendment for publication.

Informational Items

SYMPOSIUM

Judge Fitzwater reported that the advisory committee will hold a symposium in
October 2011 at William and Mary Law School to celebrate the restyled evidence rules –
six weeks before the rules take effect.  Several members of the Standing Committee will
participate as panelists.  One panel will look back at the decisions made during the
restyling process.  Another will explore the evidence issues likely to be considered in the
future.  The proceedings, he said, will eventually be printed in the William and Mary Law
Review.

FED. R. EVID. 801

Judge Fitzwater said that the advisory committee at its April 2011 meeting had
considered a proposed amendment to Rule 801(d)(1)(B) (hearsay exemption for certain
prior statements) suggested initially by Judge Frank W. Bullock, Jr., a former member of
the Standing Committee.  He had proposed that the rule be amended to provide that all
prior consistent statements be admissible under the hearsay exemption whenever they
would be admissible to rehabilitate the witness’s credibility.  The amendment would
eliminate the distinction between admission of a prior consistent statement solely for
impeachment purposes and admission of the statement for its truth.

A member expressed strong support for the change and said that juries never
understand the distinction and always use the prior consistent statement for all purposes,
even though instructed that it may be used only for impeachment.  Judge Fitzwater said
that the advisory committee would take up a proposed amendment at its October 2011
meeting and was in the process of soliciting the views of interested parties and
researching practices in state courts that have similar rules.  

RULES COMMITTEE PROCEDURES

Ms. Kuperman reported that she, the committee reporters, and the rules staff had
made additional changes in the draft revisions to Procedures for the Conduct of Business
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by the Judicial Conference Committees on Rules of Practice and Procedure.  An earlier
draft had been presented to the committee at its January 2011 meeting.

She noted that the recent refinements defined such matters as:  the appropriate
standard for republishing proposed amendments, which documents comprise the official
records of the committees, which records should be posted on the rules website, whether
transcripts should be prepared of public hearings, and when hearings may be canceled
because of insufficient public interest.

The committee unanimously by voice vote approved the proposed revisions
in the committee procedures for approval by the Judicial Conference.

STRATEGIC PLANNING

Judiciary’s Strategic Plan

Judge Rosenthal reported that Judge Charles R. Breyer, the Judiciary Planning
Coordinator, had written to all Judicial Conference committees on May 5, 2011, seeking
information on their efforts to implement the Judiciary’s Strategic Plan.  Specifically, he
asked them to: (1) verify and update the information they had previously provided
regarding the strategic initiatives they are pursuing; and (2) begin to consider how to
measure progress in implementing the Strategic Plan.  He also asked the committees at
their June 2011 meetings to identify how they will assess whether each initiative’s
outcome has been met and the metrics they use to gauge progress.

Judge Rosenthal asked the committee to consider a draft committee response that
she had prepared in response to Judge Breyer’s requests.

The committee unanimously by voice vote approved sending the proposed
response to the Judicial Conference’s Advisory Committee on Judiciary Planning.

Status of the Rules Program

Judge Rosenthal said that the work of the rules committees was of a uniformly
high standard and pointed out that the agenda book currently before the committee was
excellent.  She emphasized that a great deal of detailed work is needed on an ongoing
basis to prepare a dozen committee agenda books each year, an annual package of
proposed rule amendments for publication and comment, an annual package of rule
amendments and supporting documents for the Supreme Court, and numerous letters and
reports to Congress.  All the work, moreover, has to be perfect.  
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She said that each committee has an excellent chair, reporters, and membership.  
She explained that the chair, with the help of others, makes recommendations to the
Chief Justice on a regular basis of individuals who would be outstanding future members. 
She asked the members to help her and her successor, Judge Kravitz, in identifying
people who would be candidates for the committees in the future.

She noted that one of the committees’ overarching concerns is guaranteeing
productive relations with Congress.  She said that the committees currently have very
good communications with the Hill and work hard to maintain them.  It is essential, she
added, that the rules committees continue to be viewed as truly professional and truly
nonpartisan.  She emphasized that the committees’ work is subject to great public
scrutiny, and it is becoming more common to receive last-minute calls from
Congressional staff motivated by suggestions made by opponents of particular
amendments.  She predicted that those calls would likely continue, and the committees
will have to be prepared to deal with them.  

She noted that the committees had succeeded well in explaining the Rules
Enabling Act process to Congressional staff and demonstrating how careful and
meticulous the committees are in their work.  But these educational efforts, she said, are
complicated by the regular turnover in Congressional staff, as well as in members of
Congress.   The work of the rules committees, she said, is very different from the
legislative process that Congress is used to.  Moreover, unlike the Congressional process,
the work of the rules committees, and the positions the committees take, defy partisan
lines.

Judge Rosenthal reported that the committees’ relations with the Supreme Court
are very important.  She noted that the Standing Committee chair and reporter meet every
year with the chief justice to make sure that he is apprised of pending rules projects and
proposed amendments.  She added that both Chief Justice Roberts and Justice Alito are
alumni of the rules committees.  The other members of the Court, though, may not know
in detail how the committees operate.  She said that she was pursuing the idea of having
an informal discussion with the full Court about how the committees do their work and
what projects they are working on.

She pointed out that relations with the Department of Justice are also very
important and have been very productive.  Department officials serve on each of the
committees, and Department staff have been extremely cooperative and helpful.

She noted that the committees need to be more effective in their relationships with
other Judicial Conference committees and with other parts of the Administrative Office.  
She emphasized that the rules committees gain a great deal of useful information
regarding court practices and procedures as part of their detailed work under the Rules
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Enabling Act process.  They also have an important interest in implementing the rules
and educating judges and lawyers about them.  

The committees, she said, need to be more consistent in following up on
suggestions made to other committees.  She urged closer coordination, in particular, with
the Court Administration and Case Management Committee, mentioning the recent
collaborative efforts with that committee on the privacy and sealing reports.  She pointed
out that the committees were also working closely with the Federal Judicial Center on
revising the Bench Book for U.S. District Judges, suggesting educational programs for
judges, and producing guidebooks and other supporting information. 

She suggested that the committees’ relationship with the academy is not where it
needs to be.  She noted that several law professors had expressed skepticism about the
rules process during the recent debates on the impact of the Supreme Court’s decisions in
Twombly and Iqbal.  She recommended that the committees meet more often at law
schools and invite law professors to observe and participate in what the committees do
and how they do it.  In addition, it would be beneficial, both for the students and the
professors, for committee members to go to law schools and teach classes explaining the
rules process.  It is also essential to continue inviting law professors to attend the various
committee special programs and mini-conferences.

Judge Rosenthal pointed to the close and growing relations between the
committees and the American Bar Association and other bar organizations.  She said that
the committees had encouraged ongoing working relations with the major bar
associations, but more work was needed in the area of criminal rules.  She noted that a
meeting had been held with representatives of the National Association of Criminal
Defense Lawyers, and the association had been invited to send a member as liaison to the
rules meetings.  She added that more outreach could also be done with the bankruptcy
community.  It is likely, she said, that there will be political opposition in Congress to
some of the proposed bankruptcy rules.

She reported that all the rules committees have to deal with the twin issues of the
impact of technology and the tension between making all records and proceedings widely
available to the public and protecting valid privacy interests.  She suggested that the
committees need to examine all the rules to consider the impact of technology on the
legal process.

Finally, Judge Rosenthal thanked the Administrative Office staff for their
excellent work in supporting all the many functions of the rules committees and the
Federal Judicial Center for its superb efforts on all the many research projects that the
committees have asked it to undertake.
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NEXT MEETING

The committee will hold its next meeting on Thursday and Friday, January 5 and
6, 2012, in Phoenix, Arizona.

Respectfully submitted,

Peter G. McCabe,
Secretary
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Lawsuit Abuse Reduction Act 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 


OF THE 


JUDICIAL CONFERENCE OF THE UNITED STATES 


WASHINGTON, D.C. 20544 


LEE H. ROSENTHAL CHAIRS OF ADVISORY COMMITTEES 
CHAIR 

JEFFREY S. SUTTON 
PETER G. McCABE APPELLATE RULES 

SECRETARY 
EUGENE R. WEDOFF 
BANKRUPTCY RULES 

MARK R. KRAVITZ 
CIVIL RULES 

RICHARD C. TALLMAN 
CRIMINAL RULES 

SIDNEY A. FITZWATER 
EVIDENCE RULES 

March 14,2011 

Honorable Lamar S. Smith 
Chairman 
Committee on the Judiciary 
United States House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

On behalf of the Judicial Conference's Committee on the Rules of Practice and Procedure 
(the "Standing Rules Committee") and the Advisory Committee on the Federal Rules of Civil 
Procedure (the "Advisory Committee"), we write to oppose H.R. 966, which seeks to reduce lawsuit 
abuse by amending Rule 11 of the Federal Rules of Civil Procedure. The bill would reinstate a 
mandatory sanctions provision ofRule 11 that was adopted in 1983 and eliminated in 1993. The bill 
would also eliminate a provision adopted in 1993 to allow a party to withdraw challenged pleadings 
on a voluntary basis, without the added costs and delay to the challenging party of seeking and 
obtaining a court order. The concerns we express are the same concerns expressed by the Judicial 
Conference in 2004 and 2005, when similar legislation was introduced. 

We greatly appreciate, and share, your desire to improve the civil justice system in our federal 
courts, including by reducing frivolous filings. But legislation that would restore the 1983 version 
ofRule 11 by undoing the 1993 amendments would create a "cure" far worse than the problem it is 
meant to solve. Such legislation also contravenes the longstanding Judicial Conference policy 
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opposing direct amendment of the federal rules by legislation instead of through the careful, 
deliberate process Congress developed in the Rules Enabling Act, 28 U.S.C. §§ 2071-2077. 

The 1993 changes followed years of examination and were made on the Judicial 
Conference's strong recommendation, with the Supreme Court's approval, and after congressional 
review. The 1983 provision for mandatory sanctions was eliminated because during the ten years 
it was in place, it did not provide meaningful relief from the litigation behavior it was meant to 
address. Instead, it generated wasteful satellite litigation that had little to do with the merits ofcases 
and that added to the time and costs oflitigation. 

The 1983 version ofRule 11 required sanctions for every violation ofthe rule. The rule was 
abused by resourceful lawyers. An entire "cottage industry" developed that churned tremendously 
wasteful satellite litigation that had everything to do with strategic gamesmanship and little to do 
with underlying claims. Rule 11 motions came to be met with counter-motions that sought Rule 11 
sanctions for making. the original Rule 11 motion. 

The 1983 version of Rule 11 spawned thousands of court decisions unrelated to the merits 
of the cases, sowed discord in the bar, and generated widespread criticism. As letters from the 
Judicial Conference commenting on prior similar bills pointed out, some of the serious problems 
caused by the 1983 amendments to Rule 11 included: 

1. 	 creating a significant incentive to file unmeritorious Rule 11 motions by providing 
a greater possibility of receiving money; 

2. 	 engendering potential conflicts of interest between clients and their lawyers, who 
advised withdrawal of particular claims despite the clients' preference; 

3. 	 exacerbating tensions between lawyers; and 

4. 	 providing a disincentive to abandon or withdraw a pleading or claim that lacked 
merit - and thereby admit error - after determining that it no longer was 
supportable in law or fact. 

The 1993 amendments to Rule 11 were designed to remedy the major problems with the rule, 
strike a fair and equitable balance between competing interests, and allow courts to focus on the 
merits of the underlying cases rather than on Rule 11 motions. Since 1993, the rule has established 
a safe harbor, providing a party 21 days within which to withdraw a particular claim or defense 
before sanctions can be imposed. If the party fails to withdraw an allegedly frivolous claim or 
defense within the 21 days, a court may impose sanctions, including assessing reasonable attorney 
fees. The 1983 version ofRule 11 authorized a court to sanction discovery-related abuse under Rule 
11, Rule 26(g), or Rule 37, which created confusion. Under the 1993 amendments to Rule 11, 
sanctioning ofdiscovery-related abuse was limited to Rules 26 and 37, which provide for sanctions 
that include awards of reasonable attorney fees. 
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The 1993 amendments to Rule 11 culminated a long, critical examination of the rule begun 
four years earlier. The Advisory Committee reviewed a significant number of empirical 
examinations of the 1983 version of Rule 11, including three separate studies conducted by the 
Federal Judicial Center in 1985,1988, and 1991, a Third Circuit Task Force report on Rule 11 in 
1989, and a New York State Bar Committee report in 1987. 

After reviewing the literature and empirical studies of problems caused by the 1983 
amendments to Rule 11, the Advisory Committee issued in 1990 a preliminary call for general 
comment on the operation and effect ofthe rule. The response was substantial and clearly called for 
a change in the rule. The Advisory Committee concluded that the cost-shifting in Rule 11 created 
an incentive for too many unnecessary Rule II motions. Amendments to Rule 11 were drafted. The 
Supreme Court promulgated and transmitted the amendments to Congress in May 1993 after 
extensive scrutiny and debate by the bench, bar, and public in accordance with the Rules Enabling 
Act process. 

Experience with the amended rule since 1993 has demonstrated a marked decline in Rule 11 
satellite litigation without any noticeable increase in the number of frivolous filings. In June 1995, 
the Federal Judicial Center conducted a survey of 1 ,130 lawyers and 148 judges on the effects of the 
1993 Rule II amendments. About 580 attorneys and 120 judges responded to the survey. The 
Center found general satisfaction with the amended rule. It also found that more than 75% of the 
judges and lawyers would oppose a provision that would require a court to impose a sanction when 
the rule is violated. 

In 2005, the Federal Judicial Center surveyed the trial judges who apply the rules to get a 
clearer picture of how the revised Rule II was operating. A copy of the study is enclosed. The 
results ofthe Federal Judicial Center's study showed that judges strongly believed that the current 
Rule II, which was carefully crafted to deter frivolous filings without unduly hampering the filing 
of legitimate claims or defenses, continues to work welL The study's findings include the following 
highlights: 

• 	 more than 80 percent ofthe 278 district judges surveyed indicated that "Rule 11 is needed 
and it is just right as it now stands"; 

• 	 87 percent prefer the existing Rule II to the 1983 version or the version proposed by 
legislation (e.g., H.R. 4571 (the Lawsuit Abuse Reduction Act of 2004) or H.R. 420 (the 
Lawsuit Abuse Reduction Act of2005)); 

• 	 85 percent strongly or moderately support Rule 11' s safe harbor provisions; 

• 	 91 percent oppose the proposed requirement that sanctions be imposed for every Rule 11 
violation; 
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• 	 84 percent disagree with the proposition that an award of attorney fees should be mandatory 
for every Rule 11 violation; 

• 	 85 percent believe that the amount of groundless civil litigation has not grown since the 
promulgation of the 1993 rule, with 12 percent noting that such litigation has not been a 
problem, 19 percent noting that such litigation decreased during their tenure on the federal 
bench, and 54 percent noting that such litigation has remained relatively constant; and 

• 	 72 percent believe that addressing sanctions for discovery abuse in Rules 26(g) and 37 is 
better than in Rule 11. 

The findings ofthe Federal Judicial Center underscore the judiciary's united opposition to legislation 
amending Rule 11. Lawyers share this view. In 2005, the American Bar Association issued a 
resolution opposing an earlier, similar proposed bill. 

Minimizing frivolous filings is, of course, vital. But there is no need to reinstate the 1983 
version ofRule 11 to work toward this goal. Judges have many tools available to respond to, and 
deter, frivolous pleadings. Those tools include 28 U.S.C. § 1915e, which authorizes courts to 
dismiss, sua sponte, before an answer is filed, a lawsuit that is frivolous or malicious. Rule 12(b)( 6) 
authorizes courts to dismiss pleadings that fail to state a claim on which relief can be granted. 
Section 1927 of Title 28 of the United States Code authorizes sanctions against lawyers for 
"unreasonably and vexatiously" multiplying the proceedings in any case. And the present version 
of Rule 11 itself provides an effective, balanced tool, without the problems and satellite litigation 
the 1983 version created. 

In May 2010, the Advisory Committee on the Civil Rules held a major conference on civil 
litigation, examining the problems ofcosts and delay - which encompass frivolous filings - and 
potential ways to improve the system. The Conference encouraged, and generated, a broad spectrum 
of criticisms by lawyers, litigants (including businesses and governmental entities), judges, and 
academics of the current approaches to federal civil cases, including the rules, and proposals for 
change. Conspicuous in its absence was any criticism ofRule 11 or any proposal to restore the 1983 
version of the rule. 

Undoing the 1993 Rule 11 amendments, even though no serious problem has been brought 
to the Rules Committees' attention, would frustrate the purpose and intent ofthe Rules Enabling Act. 
There is no need to reinstate the 1983 version of Rule 11 that proved contentious and diverted so 
much time and energy of the bar and bench. Doing so would add to, not improve, the problems of 
costs and delay that we are working to address. I urge you on behalfof the Rules Committees to not 
support the proposed legislation amending Rule 11. 

We great! y appreciate your consideration ofthe Rules Committees' views. We look farward 
to continuing to work together to ensure that our civil justice system is working wen to fulfill its vital 
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role. Ifyou or your staffhave any questions, please contact Andrea Kupennan, Chief Counsel to the 
Rules Committees, at 713-250-5980. 

Sincerely, 

-
Lee H. Rosenthal 
United States District Judge 
Southern District of Texas 
Chair, Committee on Rules 
of Practice and Procedure 

Mark R. Kravitz 
United States District Judge 
District of Connecticut 
Chair, Advisory Committee 
on Civil Rules 

Enclosure 

cc: Honorable Trent Franks 

Identical letter sent to: Honorable John Conyers, Jr. 

January 5-6, 2012 Page 101 of 561



January 5-6, 2012 Page 102 of 561



 

Report of a Survey of United States District Judges’ 
Experiences and Views Concerning Rule 11, 
Federal Rules of Civil Procedure 
 
David Rauma & Thomas E. Willging 
 
FJC Project Team: 
George Cort 
Vashty Gobinpersad 
Maria E. Huidobro 
 
 
 
 
Federal Judicial Center 
2005 

This Federal Judicial Center publication was undertaken at the request of 
the Judicial Conference’s Advisory Committee on Civil Rules and is in fur-
therance of the Center’s statutory mission to conduct and stimulate research 
and development for the improvement of judicial administration. The views 
expressed are those of the authors and not necessarily those of the Advisory 
Committee or of the Federal Judicial Center. 

January 5-6, 2012 Page 103 of 561



Blank pages inserted to preserve pagination when printing double-sided copies.

January 5-6, 2012 Page 104 of 561



 

iii 

Contents 
Introduction  1 
Summary of Results  2 
Results  3 
Frequency of Groundless Litigation  3 
“Safe Harbor” Provision and Rule 11 Activity  5 
Rule 11 Sanctions  7 
Three Strikes  9 
Application of Rule 11 to Discovery  12 
How to Control Groundless Litigation?  13 
Conclusion  15 
Appendix A: Method  16 
Appendix B: Questionnaire  18 
 

January 5-6, 2012 Page 105 of 561



Blank pages inserted to preserve pagination when printing double-sided copies.

January 5-6, 2012 Page 106 of 561



 

1 

Introduction 
The Judicial Conference’s Advisory Committee on Civil Rules asked the 
Federal Judicial Center to design and implement a survey of a representa-
tive national sample of federal district judges. The purpose of the survey 
was to gather information about the judges’ experiences with Rule 11 of the 
Federal Rules of Civil Procedure as well as to elicit their opinions about re-
cent proposals in Congress to amend Rule 11. The chair of the Advisory 
Committee and the committee’s reporters helped develop the question-
naires. Center staff conducted the survey and analyzed the results during 
December 2004 and January 2005. 

As currently written, Rule 11 expressly authorizes judges to impose 
sanctions on lawyers and parties who present to a district court a pleading, 
written motion, or other paper without reasonable support in fact or law or 
for an improper purpose, such as to cause unnecessary cost or delay. Rule 
11 provides that sanctions for violations are within the judge’s discretion; 
that a party should have a period of time, a “safe harbor,” within which to 
withdraw or correct a filing alleged to violate Rule 11; and that Rule 11’s 
primary purpose is to deter future violations and not necessarily to compen-
sate the opposing party for losses, including attorney fees.  

In the 108th Congress, the House of Representatives passed H.R. 4571, 
the Lawsuit Abuse Reduction Act of 2004,1 which would have amended 
Rule 11. That bill would have provided for mandatory sanctions for viola-
tions, repealed the safe harbor, and required judges to order the offending 
lawyer or party to compensate the opposing party for attorney fees incurred 
as a direct result of a Rule 11 violation. The proposed legislation would 
have reversed three amendments to Rule 11 adopted through the rule-
making process in 1993: to convert mandatory sanctions to discretionary 
sanctions, to create a safe harbor, and to deemphasize attorney fee awards. 
The proposed legislation also would have introduced a requirement that a 
district court suspend an attorney’s license to practice in that district for one 
year if the attorney was found to have violated Rule 11 three or more times 
in that district.  

The survey was designed, in part, to elicit district judges’ views based on 
their experience with the 1993 amendments. The Advisory Committee was 
particularly interested in having the survey identify any differences in the 
views of district judges concerning the current Rule 11, the legislative pro-

 
1.  H.R. 4571, 108th Cong. 2d Sess. (2004). The House version was introduced in the Senate on 

Sept. 15, 2004, referred to the Committee on the Judiciary, and was not the subject of a vote. 
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posal, and the pre-1993 version of Rule 11. The pre-1993 version differs 
from the legislative proposal in significant ways, particularly in its treatment 
of attorney fees as a discretionary, not a mandatory, sanction for a violation 
of Rule 11. 

On December 10, 2004, the Center E-mailed questionnaires to two ran-
dom samples of 200 district judges each. District Judge Lee H. Rosenthal, 
chair of the Advisory Committee on Civil Rules, provided a cover letter for 
the E-mail. One sample comprised solely judges appointed to the bench be-
fore January 1, 1992, who would be expected to have had considerable ex-
perience with the pre-1993 version of Rule 11. The other sample comprised 
solely judges appointed to the bench after January 1, 1992, who would be 
expected to have had most of their judicial experience working with the 
1993 amended version of Rule 11. Judge Rosenthal sent a follow-up E-mail 
on January 3, 2005. Of the 400 judges, 278 responded, a rate of 70%. Ap-
pendix A explains the methods used to select the samples. Appendix B con-
tains a composite copy of the two questionnaires used in the survey. 

Summary of Results 
More than 80% of the 278 district judges indicated that “Rule 11 is needed 
and it is just right as it now stands.” In evaluating the alternatives, 87% of 
the respondents preferred the current Rule 11, 5% preferred the version in 
effect between 1983 and 1993, and 4% preferred the version proposed in 
H.R. 4571. 

Judges’ opinions about specific provisions in Rule 11 and the proposed 
legislation followed a similar pattern. The results indicated that relatively 
large majorities of the judges who responded to our survey have the follow-
ing views about Rule 11: 

• 85% strongly or moderately support Rule 11’s safe harbor provision; 
• 91% oppose the proposed requirement that sanctions be imposed for 

every Rule 11 violation; 
• 84% disagree with the proposition that an award of attorney fees 

should be mandatory for every Rule 11 violation; and  
• 72% believe that having sanctions for discovery in Rules 26(g) and 37 

is best. 
A majority of the judges (55%) indicated that the purpose of Rule 11 

should be both deterrence and compensation; almost all of the other judges 
(44%) indicated that deterrence should be the sole purpose of Rule 11. 
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The views of judges who responded to the survey are likely to be related 
to their estimation of the amount of groundless civil litigation they see in 
their own docket, especially when focusing on cases where the plaintiff is 
represented by counsel. Approximately 85% of the district judges view 
groundless litigation in such cases as no more than a small problem and an-
other 12% see such litigation as a moderate problem. About 3% view 
groundless litigation brought by plaintiffs who are represented by counsel 
as a large or very large problem. For 54% of the judges who responded, the 
amount of groundless litigation has remained relatively constant during 
their tenure on the federal bench. Only 7% indicated that the problem is 
now larger. For 19%, the amount of groundless civil litigation has decreased 
during their tenure on the federal bench, and for 12% there has never been a 
problem. 

Results 
The Advisory Committee was especially interested in having a survey that 
was designed to inquire about district court judges’ experience with Rule 11 
as well as to solicit judges’ opinions about the current Rule 11 relative to 
the proposed changes contained in the legislation. Those interests shaped 
the organization and content of the survey questionnaires. The survey re-
sults in this section of the report are presented in tables and text in the order 
in which the questions appeared on the survey instrument. The title of each 
table states the question asked of the judges, and the response categories are 
a shorthand version of the responses called for in the questionnaire. The 
preface of each questionnaire indicated in bold type that “This questionnaire 
is about the effects of Rule 11 in cases in which the plaintiff is represented 
by counsel.” Many of the questions were modeled on questions asked of 
judges in a 1995 Center survey.2 In order to facilitate comparisons between 
the findings of the 1995 survey and the current survey, we present applica-
ble results of both surveys with appropriate references. 

Frequency of Groundless Litigation 
The questionnaire first asked judges about their perception of any problems 
with groundless litigation and whether such problems, if they exist, had 

 
2.  John Shapard et al., Report of a Survey Concerning Rule 11, Federal Rules of Civil Proce-

dure (Federal Judicial Center 1995) [hereinafter FJC 1995 Rule 11 Survey]. 
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changed since Rule 11 was last amended in 1993. Table 1 shows that 85% 
of the judges described any perceived problem with groundless litigation as 
being no more than a small one. Among judges commissioned before Janu-
ary 1, 1992, this figure was over 75%; the figure was almost 90% for judges 
commissioned after that date. In our 1995 study, 40% of the judges indi-
cated that the problem with groundless litigation was moderate to very 
large;3 only 15% believed this to be the case in the current study. 

Table 1 
Responses to Question 1.1, Is there a problem with groundless litigation in federal civil 
cases on your docket? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=276)4 

Judges 
Commissioned 
Before 1/1/92 

(N=128) 

Judges 
Commissioned 

After 1/1/92 
(N=148) 

No problem 15% 13% 16% 
Very small problem 38% 31% 43% 
Small problem 32% 34% 30% 
Moderate problem 12% 16% 9% 
Large problem 2% 2% 2% 
Very large problem 1% 3% 0% 
I can’t say 0% 1% 0% 
 

The questionnaire next asked whether such problems, if they exist, had 
changed since Rule 11 was last amended in 1993. Table 2 shows that about 
7% said that the problem had increased. More than half said that the prob-
lem was the same, and 12% said that there has never been a problem. 
Judges commissioned after January 1, 1992, were more likely to say that 
there has never been a problem but, if there is a problem, it is about the 
same as it was during their first year on the bench. 

 
3.  Id. at 3.  
4.  N refers to the number of judges who answered the question. The value of N varies across ta-

bles because of differences in the number of judges who answered a particular question. Percentages 
in columns with results for all judges are weighted to reflect the fact that, by drawing two samples 
independently from two groups of judges, we have a stratified sample. In this case, weighted results 
for the entire sample are appropriate. Weighting is unnecessary for results reported separately by 
group. Finally, as a result of rounding, column percentages may not sum to 100. 
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Table 2 
Responses to Question 1.2, Is the current problem (if any) with groundless litigation in civil 
cases on your docket smaller than, about the same as, or larger now than it was  

before Rule 11 was amended? (asked of pre-1992 judges) or 
during your first year as a federal district judge? (asked of post-1992 judges) 

 
 
 
Possible Answer 

 
 

All Judges 
(N=276) 

Judges 
Commissioned 
Before 1/1/92 

(N=128) 

Judges 
Commissioned 

After 1/1/92 
(N=148) 

There has never been a problem 12% 9% 14% 
The problem is much smaller 
now than it was then 

8% 11% 6% 

The problem is slightly smaller 
now than it was then 

11% 14% 9% 

The problem is the same now as 
it was then 

54% 48% 59% 

The problem is slightly larger 
now than it was then 

6% 5% 7% 

The problem is much larger now 
than it was then 

1% 2% 1% 

I can’t say 7% 11% 4% 

“Safe Harbor” Provision and Rule 11 Activity 
The questionnaire asked judges if they supported or opposed the Rule 11 
“safe harbor” provision, which was added as part of the 1993 amendments. 
Table 3 shows that 86% of the judges said they supported it, with the major-
ity of the judges expressing strong support. Table 3 also shows somewhat 
stronger support among judges commissioned after 1992. This subgroup has 
very little or no experience with the pre-1993 version of Rule 11, which did 
not include the safe harbor provision. Overall, the percentage of judges sup-
porting the safe harbor has increased from 70% to 86% since 1995; judges 
showing strong support has increased from 32% to 60%. The percentage of 
judges opposing the safe harbor has decreased from 16% to 10%.5 

 
5.  FJC 1995 Rule 11 Survey, supra note 2, at 4. 
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Table 3 
Responses to Question 2.1, Based on your experience and your assessment of what would 
be fairest to all parties, do you oppose or support Rule 11’s “safe harbor” provision? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=277) 

Judges 
Commissioned 
Before 1/1/92 

(N=128) 

Judges 
Commissioned 

After 1/1/92 
(N=149) 

Strongly support 60% 53% 65% 
Moderately support 26% 25% 26% 
Moderately oppose 6% 9% 3% 
Strongly oppose 4% 5% 2% 
I find it difficult to choose 4% 6% 3% 
I can’t say 1% 1% 1% 
 

The questionnaire contained a follow-up question for the pre-1992 
judges about changes in Rule 11 activity as a result of the addition of the 
safe harbor provision. Judges commissioned prior to 1992 were asked how 
the safe harbor provision has affected the amount of Rule 11 activity since 
the provision went into effect in 1993. Table 4 shows that 45% of these 
judges reported that Rule 11 activity had decreased, either slightly or sub-
stantially, and 29% reported that activity was about the same. Only 5% re-
ported increases in Rule 11 activity, and 21% indicated that they could not 
give a definitive answer to this question. Similarly, judges commissioned 
after 1992 were asked about Rule 11 activity since their first year on the 
bench. Table 4 shows that almost two-thirds of the post-1992 judges re-
ported that Rule 11 activity had remained about the same, 22% reported de-
creases, and 7% reported increases. 
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Table 4 
Responses to Question 2.2,  

How has the safe harbor provision affected the amount of Rule 11 activity on your docket 
since it went into effect in 1993? (asked of pre-1992 judges) or 
Since your first year as a district judge what, if any, changes have you observed in the 
amount of Rule 11 activity on your docket? (asked of post-1992 judges) 

 
 
 
Possible Answer 

Judges 
Commissioned 
Before 1/1/92 

(N=127) 

Judges 
Commissioned 

After 1/1/92 
(N=148) 

Increased substantially 1% 0% 
Increased slightly 4% 7% 
About the same 29% 65% 
Decreased slightly 17% 12% 
Decreased substantially 28% 10% 
I can’t say 21% 6% 

 

Rule 11 Sanctions 
The current version of Rule 11 allows a district judge to impose sanctions 
for violations of the rule, at his or her own discretion, with the purpose of 
deterring similar conduct in the future. H.R. 4571 would require sanctions 
for every violation, with the purpose of compensating the injured party for 
reasonable expenses and attorney fees as well as to deter repetitions of such 
conduct. 

The judges were asked first whether sanctions, monetary or nonmone-
tary, should be required. Table 5 shows that 91% said that sanctions should 
not be required. Among judges commissioned before 1992, 86% said sanc-
tions should not be required; for judges commissioned after 1992 the figure 
was 95%. In 1995, 22% of the judges thought that a sanction should be re-
quired for every Rule 11 violation, compared with 9% who think so now.6 

 
6.  Id. at 6. 
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Table 5 
Responses to Question 3.1, Should the court be required to impose a monetary or 
nonmonetary sanction when a violation is found? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=277) 

Judges 
Commissioned 
Before 1/1/92 

(N=128) 

Judges 
Commissioned 

After 1/1/92 
(N=149) 

Yes 9% 13% 5% 
No 91% 86% 95% 
I can’t say 0% 1% 0% 
 
 

Judges were next asked whether an award of attorney fees, sufficient to 
compensate the injured party, should be mandatory when a sanction is im-
posed. Table 6 shows that 84% of the judges said no. The result is approxi-
mately the same whether the judges were commissioned before or after 
1992. The percentage of judges favoring mandatory attorney fees for Rule 
11 violations was 15% in both the 1995 and 2005 surveys.7 

Table 6 
Responses to Question 3.2, When a sanction is imposed, should it be mandatory that the 
sanction include an award of attorney fees sufficient to compensate the injured party? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=277) 

Judges 
Commissioned 
Before 1/1/92 

(N=128) 

Judges 
Commissioned 

After 1/1/92 
(N=149) 

Yes 15% 14% 16% 
No 84% 85% 83% 
I can’t say 1% 1% 1% 
 

Regarding the proposed legislation’s inclusion of financial compensation 
as a general purpose for Rule 11, judges were asked what should be the 
purpose of Rule 11. Almost 100% of the judges said that a purpose of Rule 
11 should be deterrence. Their views were split on the role of compensa-
tion. The results in Table 7 reveal that slightly more than half, 55%, said 
that the purpose should be deterrence and compensation; 44% said that the 
purpose should be deterrence, with compensation if needed for the sake of 
deterrence. Reading the Table 7 results in light of the opinions expressed in 

 
7.  Id. 
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Table 5 and 6, it appears that most judges who favor compensating the op-
posing party do not favor such compensation in all cases and do not neces-
sarily favor compensation in the form of attorney fees. In the 1995 survey, 
66% of the judges thought that Rule 11 should include both compensatory 
and deterrent purposes.8 

Table 7 
Responses to Question 3.3, What should the purpose of Rule 11 sanctions be? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=275) 

Judges 
Commissioned 
Before 1/1/92 

(N=126) 

Judges 
Commissioned 

After 1/1/92 
(N=149) 

Deterrence (& compensation if warranted) 44% 40% 46% 
Compensation only 0% 1% 0% 
Both deterrence & compensation 55% 58% 53% 
Other 1% 1% 1% 

Three Strikes 
Under the proposed legislation, when an attorney violates Rule 11 the fed-
eral court would determine how many times that attorney had violated Rule 
11 in that court during the attorney’s career. If that attorney had committed 
three or more violations, the court would suspend for one year the attor-
ney’s license to practice in that court. 

To gauge the frequency with which this portion of the proposed Rule 11 
might be invoked, judges were asked whether they had encountered an at-
torney with three or more violations in their district. Table 8 shows that 
77% of the judges reported that they had not. Of the remaining 23%, more 
than half were not sure if they had encountered an attorney with three or 
more violations. Judges commissioned before 1992 were more likely to say 
they had encountered such an attorney. This result may, of course, be 
largely the result of their longer time on the bench. 

 
8.  Id. 
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Table 8 
Responses to Question 4.1, In your experience as a district judge, have you encountered an 
attorney who has violated Rule 11 three or more times in your district? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=277) 

Judges 
Commissioned 
Before 1/1/92 

(N=128) 

Judges 
Commissioned 

After 1/1/92 
(N=149) 

Yes 11% 15% 8% 
No 77% 71% 81% 
I can’t say 12% 14% 11% 
 

At present, the efforts and methods required to enable courts to track at-
torney violations, in order to apply the proposed legislation’s “three strikes” 
provision, are unknown. Judges were asked for their views, which are re-
ported in Table 9. The choices were not mutually exclusive: Judges could 
check more than one response and therefore the percentages do not sum to 
100. The most frequent response, given by 48% of the judges, was that a 
new database would be required to track Rule 11 violations. Examination of 
prior docket records was the next most frequent response, given by 35% of 
the judges. Only 4% said that little or no additional effort would be re-
quired, and nearly one-third (32%) were unsure about what would be 
needed to apply the three strikes provision. 
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Table 9 
Responses to Question 4.2, In your district, how much effort would be required to obtain 
information about the number of prior Rule 11 violations committed by an attorney during 
his or her career? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=277) 

Judges 
Commissioned 
Before 1/1/92 

(N=128) 

Judges 
Commissioned 

After 1/1/92 
(N=149) 

Little or no additional effort 4% 3% 5% 
Examining prior docket records for 

past violations 
35% 35% 34% 

Creating a new database for Rule 11 
violations 

48% 53% 44% 

An affidavit or declaration from each 
attorney 

19% 17% 20% 

Other court action 3% 2% 3% 
I can’t say 32% 29% 34% 
 

Judges were next asked their views on the impact of the proposed three 
strikes provision in deterring groundless litigation relative to the cost of im-
plementation and in light of their courts’ existing procedures for disciplin-
ing attorneys. Table 10 shows that 40% felt that the cost of implementation 
would exceed the deterrent value, while 25% of the judges felt that the 
value of the deterrent effect would exceed the cost of implementation. How-
ever, 27% were unsure about the tradeoff between cost and deterrent effect. 
Judges commissioned after 1992, compared with those commissioned 
earlier, were more likely to view the cost as exceeding the value of the 
proposed legislation and were less likely to view the deterrent value as ex-
ceeding the cost. They were also more likely to express uncertainty over the 
tradeoff. 
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Table 10 
Responses to Question 4.3, Which of the following statements best captures your 
expectations regarding the impact of the proposal in deterring groundless litigation in 
comparison to the cost of implementing the proposal in your district? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=277) 

Judges 
Commissioned 
Before 1/1/92 

(N=128) 

Judges 
Commissioned 

After 1/1/92 
(N=149) 

Value of the deterrent effect 
would greatly exceed its cost 

16% 15% 16% 

Value of the deterrent effect 
would somewhat exceed its cost 

9% 11% 7% 

Value of the deterrent effect 
would about equal its cost 

9% 13% 7% 

Cost of implementing the  
proposal would somewhat exceed 
the value of the deterrent effect 

10% 6% 13% 

Cost of implementing the  
proposal would greatly exceed the 
value of the deterrent effect 

30% 32% 28% 

I can’t say 27% 23% 30% 

Application of Rule 11 to Discovery 
The proposed legislation would extend Rule 11’s application to discovery-
related activity. Standards and sanctions for discovery are currently covered 
by Federal Rules of Civil Procedure 26(g) and 37, and the proposed legisla-
tion would augment these rules with an expanded Rule 11. The sampled 
judges were asked their opinion on the best combination of rules and sanc-
tions. Table 11 shows that 72% of the judges (compared with 48% in 1995)9 
feel that the best option is the current version of Rule 11; 14% favored the 
proposed legislation. Judges commissioned after 1992 were a little more 
likely to favor the current version of the rule than judges commissioned be-
fore 1992. 

 
9.  Id. at 7. 
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Table 11 
Responses to Question 5, Based on your experience, which of the following options do you 
believe would be best? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=276) 

Judges 
Commissioned 
Before 1/1/92 

(N=127) 

Judges 
Commissioned 

After 1/1/92 
(N=149) 

Sanctions provisions 
contained only in Rules 
26(g) and 37 

72% 68% 75% 

Sanctions provisions 
contained in Rules 26(g), 
37, and 11 

13% 15% 12% 

Sanctions provisions 
consolidated in Rule 11 

5% 7% 3% 

No significant difference 
among the three options 

5% 6% 4% 

I can’t say 5% 5% 5% 

How to Control Groundless Litigation? 
To gauge judges’ overall views on the proposed legislation and on control-
ling groundless litigation, the judges were asked whether Rule 11 should be 
modified. Table 12 shows their responses to the given options. The great 
majority of judges (81%) said that Rule 11 is just right as currently written. 
In 1995, 52% of the judges indicated that the same version of Rule 11 was 
just right as written. In 2005, there were differences among judges depend-
ing on when they were commissioned: 71% of judges commissioned before 
1992 agreed that the current Rule 11 is just right, compared with 89% of 
judges commissioned afterwards. There was almost no support for modify-
ing Rule 11 to reduce the risk of deterring meritorious filings, and only 
some support, primarily among the longer-serving judges, to modify Rule 
11 to more effectively deter groundless filings. 
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Table 12 
Responses to Question 6, Based on your view of how effective or ineffective these other 
methods are, how, if at all, should Rule 11 be modified? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=270) 

Judges 
Commissioned 
Before 1/1/92 

(N=124) 

Judges 
Commissioned 

After 1/1/92 
(N=146) 

Modified to increase its  
effectiveness in deterring 
groundless filings 

13% 21% 7% 

Rule 11 is just right as it now 
stands 

81% 71% 89% 

Modified to reduce the risk 
of deterring meritorious 
filings 

1% 2% 1% 

Rule 11 is not needed 1% 2% 1% 
I can’t say 3% 4% 3% 

 
Finally, the judges were asked which version of Rule 11 they would pre-

fer to have if and when they have to deal with groundless litigation. Given 
the choice among the current version of Rule 11, the pre-1993 version, or 
the proposed legislation, 87% of the judges preferred the current version. 
The percentages for surveyed judges commissioned before and after 1992 
are 83% and 91%, respectively. There was little support expressed for either 
the pre-1993 version or the version contained in H.R. 4571. 

Table 13 
Responses to Question 7, Proposed legislation would repeal the safe harbor provision in 
Rule 11 and require that the court shall impose an appropriate sanction on a party or 
attorney who signed a pleading, motion, or other paper in violation of Rule 11 standards. 
Which approach would you prefer in dealing with groundless litigation? 

 
 
 
Possible Answer 

 
 

All Judges 
(N=271) 

Judges 
Commissioned 
Before 1/1/92 

(N=123) 

Judges 
Commissioned 

After 1/1/92 
(N=148) 

The current Rule 11 87% 83% 91% 
The 1983–1993 version 
of Rule 11 

5% 7% 4% 

The proposed legislation 4% 7% 2% 
I can’t say 4% 4% 3% 
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Conclusion 
Based on their experiences in managing groundless civil litigation in their 
own courts, federal district judges find the current Rule 11 to be well suited 
to their needs. Almost all of the judges reported that, in their experience, 
groundless civil litigation is a small or at most a moderate problem. District 
judges’ views on proposed changes to Rule 11 appear to be consistent with 
their experiences on the federal bench. Substantial majorities of the re-
sponding judges said, in effect, that none of the proposals for changing Rule 
11—that is, proposals for mandatory sanctions, mandatory attorney fee 
awards, removal of the safe harbor, and application of Rule 11 to discovery 
disputes—would resolve problems that district judges are experiencing. 
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Appendix A 
Method 
 
Separate forms of the questionnaire were E-mailed by Center staff with a 
cover letter from the chair of the Advisory Committee to two samples of 
active and active-senior federal district court judges. The samples, each one 
of 200 judges, were separately and randomly selected from within two 
groups of judges defined by their commission date. Judges commissioned 
before January 1, 1992, formed one group; judges commissioned on or after 
that date formed the other. This date was selected in order that all judges in 
the first group would have had at least one year on the bench before the 
1993 amendments to Rule 11 went into effect. This group of judges re-
ceived a form of the questionnaire that, where necessary, asked them to use 
their pre-1993 period on the bench as a basis for comparison. The second 
group of judges received a questionnaire that instead asked them to use their 
first year on the bench as their basis for comparison. A composite of the two 
versions of the questionnaire is contained in Appendix B. 

In order to quickly and easily convert the returned questionnaires into 
data files, Center research staff used special software to produce and read 
the questionnaires. Each of the two forms of the questionnaire was con-
verted to Portable Document Format (PDF) and sent via E-mail to the 400 
sampled judges. Each judge’s file was named using a sequential, numbered 
ID that was used to track returned questionnaires for follow-up purposes. 
Upon receipt of the file, the judges were able to open the PDF file, answer 
the questions, save the file, and return it via E-mail. The software that pro-
duced the files was used to convert the returned questionnaires to a data file 
for analysis. Judges were also given the option of printing the PDF file, 
completing it, and faxing it to a fax server at the Center. Of the 280 re-
sponses received, 44 were returned via E-mail; the remainder were returned 
via fax. The questionnaires were sent on December 9, 2004, and a reminder 
was sent on January 3, 2005, to judges who had not yet responded. The re-
sponse rates for the two samples were different. Post-1992 judges were 
more likely to return the questionnaire (74%) than were pre-1992 judges 
(64%).  

The sample procedure described above produced a stratified sample in 
which the judges’ commission dates defined the strata. In order to correctly 
interpret results for the sample of all judges, when reported, these data were 
weighted to reflect the fact that different sampling fractions were used for 
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the different strata. Results reported separately by strata do not require 
weighting. 
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Appendix B 
Questionnaire 
 
The questionnaire sent to judges commissioned before January 1, 1992 is reproduced below. 
Questions 1.2 and 2.2 differed in the version sent to judges commissioned on or after that date. 
The differences are indicated by bracketed text. Bold and underlined text was in that format in 
the original questionnaires. 
 

 
RULE 11 SURVEY 

 
PURPOSE AND INSTRUCTIONS. Federal Rule of Civil Procedure 11 (Rule 11) provides 
sanctions for presenting a pleading, written motion, or other paper without reasonable support in 
fact or law or for an improper purpose, such as to cause unnecessary cost or delay. This 
questionnaire seeks information from you about how Rule 11 is working and also seeks your 
evaluation of several issues concerning Rule 11 and current Congressional proposals to amend 
that rule. Rule 11 provides that sanctions for violations are within the judge’s discretion; that a 
party should have a period of time, a “safe harbor,” within which to withdraw or correct a filing 
alleged to violate Rule 11; and that Rule 11’s primary purpose is to deter future violations and 
not necessarily to compensate the opposing party for losses, including attorney fees.  

Proposed legislation (HR 4571, adopted by the House of Representatives on September 
14, 2004) would amend Rule 11 to provide that sanctions for violations be mandatory, repeal the 
safe harbor, and require courts to order compensation to a party for attorney fees incurred as a 
direct result of a Rule 11 violation. The proposed legislation would reverse three changes made 
by Rule11 amendments adopted in 1993, namely to delete mandatory sanctions, to 
deemphasize attorney fee awards, and to create a safe harbor. The proposed legislation also 
requires a district court to suspend an attorney’s license to practice in that district for one year if 
the attorney has violated Rule 11 three or more times in that district. 
 
This questionnaire is about the effects of Rule 11 in cases in which the plaintiff is represented by 
counsel.  Do not include in your evaluation of Rule 11 the effects it may or may not have had on cases in 
which the plaintiff is proceeding pro se. 
 
Please respond to the questions on the basis of your own experience as a judge with cases on your docket, 
not the experiences of other judges or attorneys. 
 
For convenience, throughout this questionnaire we refer to pleadings, written motions, and other papers 
that do not conform to the requirements of Rule 11 as groundless litigation. 
 
Please respond by marking the box next to your answer. 
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1. FREQUENCY OF GROUNDLESS LITIGATION 
 
1.1 Is there a problem with groundless litigation in federal civil cases on your docket?  Please mark one. 
 

a) There is no problem. 
b) There is a very small problem. 
c) There is a small problem. 
d) There is a moderate problem. 
e) There is a large problem. 
f) There is a very large problem. 
g) I can't say. 
 

1.2 Is the current problem (if any) with groundless litigation in civil cases on your docket smaller, about the 
same as, or larger than it was before Rule 11 was amended in 1993?  [Is the current problem (if any) with 
groundless litigation in civil cases on your docket smaller, about the same as, or larger than it was during your 
first year as a federal district judge?] Please mark one. 
 

a) There has never been a problem. 
b) The problem is much smaller now than it was then. 
c) The problem is slightly smaller now than it was then. 
d) The problem is the same now as it was then. 
e) The problem is slightly larger now than it was then. 
f) The problem is much larger now than it was then. 
g) I can't say. 
 

 
2. THE SAFE HARBOR PROVISION.  Rule 11 provides that a motion for sanctions shall not be filed 
with the court until 21 days after a copy is served on the opposing party.  This provision creates a "safe 
harbor" by specifying that a party will not be subjected to sanctions on the basis of another party's motion 
unless, after receiving the motion, the party fails to withdraw or correct the challenged filing. Proposed 
legislation would eliminate the "safe harbor" provision.  
Proponents of the safe harbor provision argue that it leads to the efficient resolution of both the Rule 11 
issues and the underlying legal and factual issues with less court involvement; gives incentives to parties to 
withdraw or abandon questionable positions; decreases the number of sanctions motions that are filed for 
inappropriate reasons; and provides that abuses of the "safe harbor" can be dealt with by sua sponte sanctions.  
Opponents of the "safe harbor" provision argue that it allows filing of groundless papers without penalty and 
denies compensation to parties who have been subjected to groundless filings. 
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2.1 Based on your experience and your assessment of what would be fairest to all parties, do you oppose or 
support Rule 11’s "safe harbor" provision?  Please mark one. 

 
a) I strongly support Rule 11’s safe harbor provision. 
b) I moderately support Rule 11’s safe harbor provision. 
c) I moderately oppose Rule 11’s safe harbor provision. 
d)  I strongly oppose Rule 11’s safe harbor provision. 
e) I find it difficult to choose because the pros and cons of the safe harbor provision are about equally 

balanced. 
f) I can't say. 

 
2.2  How has the safe harbor provision affected the amount of Rule 11 activity on your docket since it went 
into effect in 1993? [Since your first year as a federal district judge what, if any, changes have you observed 
in the amount of Rule 11 activity on your docket?] Please mark one. 
 

a) Rule 11 activity has increased substantially 
b) Rule 11 activity has increased slightly 
c) Rule 11 activity has remained about the same 
d) Rule 11 activity has decreased slightly 
e) Rule 11 activity has decreased substantially 
f) I can’t say 

 
3. RULE 11 SANCTIONS.  Rule 11 provides that the court "may" impose a sanction when the rule has 
been violated, leaving the matter to the court’s discretion. Rule 11 also provides that the purpose of Rule 11 
sanctions is to deter repetition of the offending conduct, rather than to compensate the parties injured by that 
conduct; that monetary sanctions, if imposed, should ordinarily be paid into court; and that awards of 
compensation to the injured party should be made only when necessary for effective deterrence.   
 
Proposed legislation would alter these standards and require that a sanction be imposed for every violation.  
Proposed legislation would also provide that a purpose of sanctions is to compensate the injured party as 
well as to deter similar conduct and would require that any sanction be sufficient to compensate the injured 
party for the reasonable expenses and attorney fees that an injured party incurred as a direct result of a Rule 
11 violation. 
 
Please indicate for each of the three questions below what you think would be, on balance, the fairest form of 
Rule 11 for the types of cases you encounter on your docket.  
 
3.1 Should the court be required to impose a monetary or nonmonetary sanction when a violation is found?  
Please mark one. 
 

a) Yes 
b) No 
c) I can’t say. 
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3.2 When a sanction is imposed, should it be mandatory that the sanction include an award of attorney fees 
sufficient to compensate the injured party?  Please mark one. 
 

a) Yes, an award of attorney fees should be mandatory if a sanction is imposed. 
b) No, an award of attorney fees should not be mandatory. 
c) I can't say. 
 

3.3  What should the purpose of Rule 11 sanctions be?  Please mark one. 
 

a) deterrence (and compensation if warranted for effective deterrence) 
b) compensation only 
c) both compensation and deterrence 
d) other (please specify in the answer space for question 8) 

 
 

4. THREE STRIKES PROVISION. Proposed legislation would require a federal district court, after it has 
determined that an attorney violated Rule 11, to “determine the number of times that attorney has violated 
[Rule 11] in that Federal district court during that attorney’s career. If an attorney has violated Rule 11 three 
or more times, the court must suspend that attorney’s license to practice in that court for a period of one year.”  

 
4.1 In your experience as a district judge, have you encountered an attorney who has violated Rule 11 

three or more times in your district? Please mark one: 
 

a) Yes 
b) No 
c) I can’t say 

 
4.2 In your district, how much effort would be required to obtain information about the number of prior 

Rule 11 violations committed by an attorney during his or her career? Mark all that apply. 
 

a) Obtaining such information would require little or no additional effort 
b) Obtaining such information would require examining prior docket records for past violations 
c) Obtaining such information would require creating a new database for Rule 11 violations 
d) Obtaining such information would require an affidavit or declaration from each attorney 
e) Obtaining such information would require other court action (specify) ________________ 
f) I can’t say 
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4.3 Which of the following statements best captures your expectations regarding the impact of the 
proposal in deterring groundless litigation in comparison to the cost of implementing the proposal in 
your district. In assessing the value of the proposal consider the effectiveness of existing procedures 
in your district for disciplining lawyers found to have engaged in misconduct of the type forbidden by 
Rule 11.Please mark one: 

 
a) The value of the deterrent effect would greatly exceed its cost 
b) The value of the deterrent effect would somewhat exceed its cost 
c) The value of the deterrent effect would about equal its cost 
d) The cost of implementing the proposal would somewhat exceed the value of the deterrent effect. 
e) The cost of implementing the proposal would greatly exceed the value of the deterrent effect. 
f) I can’t say 
 

 
5. APPLICATION TO DISCOVERY.  Rule 11 does not apply to discovery-related activity because Federal 
Rules of Civil Procedure 26(g) and 37 establish standards and sanctions that apply to discovery disclosures, 
requests, responses, objections, and motions.  Proposed legislation would amend Rule 11 to make it 
applicable to discovery-related activity. 
 
Proponents of that legislative proposal argue that including discovery under Rule 11 or under Rule 11 
together with Rules 26(g) and 37 is more effective in deterring groundless discovery-related activity than 
Rules 26(g) and 37 alone. Opponents of that proposal support the current version of Rule 11 and argue that 
discovery should not be covered by Rule 11 because the sanctions provisions of Rules 26(g) and 37 are 
stronger and are specifically designed for the discovery process.   
Based on your experience, which of the following options do you believe would be best?  Please mark one. 
 

a) Sanctions provisions related to discovery contained only in Rules 26(g) and 37 (the current rule). 
b) Sanctions provisions related to discovery contained in both Rules 26(g) and 37 and Rule 11. 
c) Sanctions provisions related to discovery consolidated in Rule 11 and eliminated from Rules 26(g) 

and 37. 
d) There is no significant difference among the three options. 
e) I can't say. 
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6. RULE 11 AND OTHER METHODS OF CONTROLLING GROUNDLESS LITIGATION.  Federal 
statutes, the Federal Rules of Civil Procedure, and inherent judicial authority provide judges with a 
number of opportunities and methods for deterring or minimizing the harmful effects of groundless 
claims, defenses, or legal arguments (e.g., informal admonitions, Rule 16 and Rule 26(f) conferences, 28 
U.S.C. Section 1927, prompt dismissal of groundless claims, summary judgment).  Based on your view of 
how effective or ineffective those other methods are, how, if at all, should Rule 11 be modified?  Please 
mark one. 
 

a) Rule 11 is needed, but it should be modified to increase its effectiveness in deterring groundless 
filings (even at the expense of deterring some meritorious filings). 

b) Rule 11 is needed, and it is just right as it now stands. 
c) Rule 11 is needed, but it should be modified to reduce the risk of deterring meritorious filings (even 

at the expense of failing to deter some groundless filings). 
d) Rule 11 is not needed. 
e) I can't say. 
 
 

7. PREFERENCE FOR CURRENT OR PAST VERSIONS OF RULE 11 OR PROPOSED LEGISLATION. 
  The version of Rule 11 in effect from 1983 to 1993 required that the court shall impose an 
appropriate sanction on a party or attorney who signed a pleading, motion or other paper in violation of Rule 
11 standards. The appropriate sanction may, but need not, have included an order to pay the opposing party’s 
reasonable attorney fees.  
 Rule 11 now provides that a court may impose an appropriate sanction on a party or attorney who 
signed a pleading, motion or other paper in violation of Rule 11 standards. The appropriate sanction may, but 
need not, include an order to pay the opposing party’s reasonable attorney fees. Rule 11 also provides a safe 
harbor that permits withdrawal without penalty of a filing that allegedly violates Rule 11, as long as the 
withdrawal takes place within 21 days of notice that another party intends to file a motion for Rule 11 
sanctions. 
 Proposed legislation would repeal the safe harbor provision in Rule 11 and require that the court 
shall impose an appropriate sanction on a party or attorney who signed a pleading, motion or other paper in 
violation of Rule 11 standards. The proposed legislation would also require that the appropriate sanction be 
sufficient to compensate the parties injured by the conduct, including reasonable expenses and attorney fees. 
Which of the above approaches would you prefer to use in dealing with groundless litigation? Please mark 
one. 
 

a) I prefer the current Rule 11 
b) I prefer the 1983-1993 version of Rule 11  
c) I prefer the proposed legislation 
d) I can’t say 

 
8. Please use the space provided for any additional comments or suggestions you may have about issues 
raised in this questionnaire or about Rule 11 in general. 
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May 2, 2011

Honorable Patrick J. Leahy
Chairman
Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

We write on behalf of the Judicial Conference Committee on Rules of Practice and Procedure
and the Advisory Committee on the Federal Rules of Civil Procedure to oppose the Sunshine in
Litigation Act of 2011 (S. 623), which was introduced on March 17, 2011.  The Rules Committees
have consistently opposed the similar protective-order bills regularly introduced since 1991.  Our
letters opposing such bills are available on request.  Our opposition to S. 623, like the opposition
to those earlier bills, is based in part on the fact that they are inconsistent with the Rules Enabling
Act, 28 U.S.C. §§ 2071–2077.  Our opposition is also based on the specific provisions of S. 623 and
similar earlier bills.

Bills that would amend the Civil Rules to regulate the issuance of protective orders in
discovery, similar to S. 623, have been introduced regularly since 1991.  Like S. 623, these proposed
bills would require courts to make particularized findings of fact that a discovery protective order
would not restrict the disclosure of information relevant to the protection of public health and safety.
Under the Rules Enabling Act, the Rules Committees studied Rule 26(c) to learn about the problems
that these bills seek to solve and to bring the strengths of the Rules Enabling Act process to bear on
any problems that might be found.  Under that process, the Committees carefully examined and
reexamined the issues, reviewed the pertinent case law and legal literature, and initiated and
evaluated empirical research studies.  The Committees’ work led to the conclusions that: (1) there
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was no evidence that discovery protective orders create any significant problem of concealing
information about safety or health hazards from the public; (2) protective orders are important to
litigants’ privacy and property interests; (3) discovery will become more burdensome and costly if
parties cannot rely on protective orders; (4) administering a rule that adds conditions before any
discovery protective order could be entered would impose significant burdens on the court system,
resulting in increased delay and costs for litigants; and (5) such a rule would have limited impact
because much information gathered in discovery is not filed with the court and is not publicly
available.

1. Proposed Legislation Amending Rule 26(c) of the Federal Rules of Civil Procedure

As part of its careful study of the issues, the Rules Committees asked the Federal Judicial
Center (FJC) to undertake an empirical study on whether discovery protective orders issued in
federal courts were operating to keep information about public safety or health hazards from the
public.  The FJC examined 38,179 civil cases filed in the District of Columbia, the Eastern District
of Michigan, and the Eastern District of Pennsylvania from 1990 to 1992.  The study showed that
discovery protective orders were requested in about 6% of civil cases; most requests were made by
motion; courts carefully reviewed such motions and denied or modified a substantial proportion of
them; about one-quarter of the requests were made by party stipulations that courts usually accept;
and most protective orders restricting parties from disclosing discovery material were entered in
cases other than personal injury cases, in which public health and safety issues are most likely to
arise.
  

Since the FJC study, the need for protective orders to maintain the confidentiality of highly
sensitive personal and commercial information has only increased.  The explosive growth in
electronically stored information and the fact that most discovery is electronic, as well as the federal
courts’ adoption of electronic court filing systems that permit public remote electronic access to
court files, have increased the risks of unduly imposing on privacy interests.  Protective orders to
safeguard against dissemination of highly personal and sensitive information are critical to both
plaintiffs and defendants.  If protective orders are restricted, litigation burdens are increased and
some plaintiffs might abandon their claims rather than risk public disclosure of highly personal
information.  Section 1660(d) of the proposed legislation, which provides a rebuttable presumption
that the interest in protecting certain personally identifiable information of an individual outweighs
the public interest in disclosure, is inadequate reassurance.  The proposed legislation would impose
a cumbersome and time-consuming process that is much less likely to accurately identify and protect
confidential and sensitive personal or proprietary information than current protective order practices.
Litigants would be required to absorb the added costs and delays of the process and bear an
increased risk of disclosure of sensitive information.

The need for protective orders for effective discovery management has also increased with
the explosive growth in electronically stored information.  Even relatively small cases often involve
huge volumes of information.  Relying on the ability to designate information as confidential, parties
voluntarily produce much information without the need for extensive direct judicial supervision.
If obtaining an enforceable protective order required item-by-item judicial consideration to
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1  Additional copies can be obtained at:
http://www.fjc.gov/public/pdf.nsf/lookup/0029.pdf/$file/0029.pdf;
http://www.cklawreview.com/wp-content/uploads/vol81no2/Reagan.pdf;
http://www.fjc.gov/public/pdf.nsf/lookup/sealset3.pdf/$file/sealset3.pdf. 

determine whether the information was relevant to the protection of public health or safety, as
contemplated under the bill, that would create discovery disputes.  Requiring courts to review
information—which can often amount to thousands or even millions of pages—to make such
determinations, and requiring parties to litigate and courts to resolve related discovery disputes,
would impose significant costs, burdens, and delays on the discovery process.  Such satellite
litigation would increase the cost of litigation, lead to orders refusing to permit discovery into some
information now disclosed under protective orders, add to the pressures that encourage litigants to
pursue nonpublic means of dispute resolution, and force some parties to abandon the litigation.

The Committees’ study revealed no significant problem of protective orders impeding access
to information that affects the public health or safety.  Close examination of the commonly cited
illustrations has shown that in these cases, information sufficient to protect public health or safety
was publicly available from other  sources.  And the case law shows that when parties file motions
for protective orders, courts review them carefully and grant only the protection needed, recognizing
the importance of public access to court filings.  The case law also shows that courts reexamine
protective orders if intervenors or third parties raise public health or safety concerns about them.

The Committees’ careful study led to the conclusion that no change to the present protective-
order practice is warranted.  The Committees’ conclusion is grounded in case law, studies, and
analyses developed and reviewed over the past 15 years.

The Rules Committees also asked the FJC to do an extensive empirical study on court orders
that limit the disclosure of settlement agreements filed in the federal courts.  That study showed no
need for legislation like S. 623.  Both the discovery protective order and the settlement agreement
studies have previously been provided to the Senate Judiciary Committee.1

2. Specific Concerns about S. 623

a. Section 1660(a)(1): The Scope of S. 623

S. 623 is narrower than some earlier protective-order bills because it is limited to cases in
which the pleadings “state facts that are relevant to the protection of public health or safety.”  The
language recognizes that most cases in the federal courts do not implicate public health or safety and
should not be affected by the added requirements S. 623 would impose.  But the provisions defining
the scope of S. 623 are problematic.  In many cases, it would not be possible for the court to
determine by reviewing the pleadings whether S. 623 applies.  The standard of “facts that are
relevant to the protection of public health or safety” is so broad and indefinite that it will either
sweep up many cases having little to do with public health or safety and impose on all these cases
the costly and time-consuming requirements of S. 623, or require the parties and court to spend
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extensive time and resources litigating whether the statute applies.   

b. Section 1660(a)(1)(A) and (B): The Procedure for Entering a Discovery
Protective Order

Once an action is identified as one that based on the pleadings falls under S. 623, the
requirement that the court make independent findings of fact before issuing a protective order in
discovery is triggered.  This requirement is very similar to prior protective-order bills.  The
Committees have consistently opposed those bills because the procedure they require would delay
discovery, increase motions practice, and impose significant and unworkable new burdens on
lawyers, litigants, and judges.  S. 623 raises the same concerns.

In many cases, parties are unwilling to begin exchanging information in discovery until an
enforceable protective order is entered.  The vital role protective orders play in effective discovery
management is well recognized.  The information the parties exchange in discovery often includes
highly sensitive personal and private information or extremely valuable confidential information.
Plaintiffs as well as defendants have discoverable information that must be protected from public
dissemination.  And discoverable private or confidential  information is often not just in the parties’
hands, but may also be held by nonparties such as witnesses, coworkers, patients, customers, and
many others.  The internet has made it much more difficult to protect private and confidential
information and has increased the importance of protective orders.

Protective orders avoid delay and cost by allowing the parties to exchange information in
discovery that they would not exchange otherwise without objection or motion, hearing, and court
order.  The requesting party’s chief interest is to get discovery produced as quickly and with as little
expense and burden as possible.  Protective orders serve that interest by allowing the parties to
exchange information—with electronic discovery, in volumes that are often huge—without time-
consuming, costly, and burdensome pre-production motions and hearings.  S. 623 would frustrate
the role of protective orders and would make discovery even more burdensome, time-consuming,
and expensive than it already is.

The language of the proposed legislation, as in similar prior bills, calls for a procedure under
which no protective order can issue unless and until: (1) the party seeking the order designates all
the information that would be produced in discovery subject to restrictions on disclosure; (2) the
judge reviews all this information to determine whether any of it is relevant to the protection of
public health or safety; (3) if any of the information is determined to be relevant to the protection
of public health or safety, the judge determines whether any of that information is subject to a
specific and substantial interest in maintaining its confidentiality; (4) the judge then determines
whether the public interest in the disclosure of any information about public health or safety hazards
is outweighed by that interest; and (5) the judge then decides whether the requested order is no
broader than necessary to protect that confidentiality interest.  The procedure in the proposed
legislation would often require the judge’s review to occur relatively early in the litigation, when
the judge—who knows less about the case than the parties—is the least informed about the case.
Information sought in discovery does not come with labels such as “impacts public health or safety”
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or “raises specific and substantial interest in confidentiality.”  The judge will often simply be unable
to tell whether the information she is reviewing is relevant to public health or safety.  The judge also
will not be able to tell whether there are “specific and substantial” privacy or confidentiality interests
or how they should be weighed.

Even in cases in which the pleadings state facts relevant to public health or safety, much of
the information sought and produced in discovery will not implicate public health or safety.  Indeed,
much of the information will not be important or even relevant to the case and will not be used by
the parties in litigating the case.  But there may be significant amounts of private or confidential
information that should be protected from public disclosure.  Under the procedure set out in S. 623,
a lawyer representing a client—plaintiff or defendant—could not seek a protective order without
first doing the expensive and time-consuming work of identifying specific information to be
obtained through discovery that would be subject to disclosure restrictions.  The judge could not
issue a protective order to restrict the dissemination of any information obtained through discovery
without making the independent findings of fact as to all that information.  The effect would be
delay, increased motions, and a reduction in timely, cost-effective access to justice.

In addition to causing delay and increased costs in the cases in which protective orders are
sought, the procedure in S. 623 would cause delays in access to the federal court system in all cases.
If judges have to look through every document produced in discovery in cases in which a protective
order is sought in order to be able to make the findings required by the legislation, that will take time
away from other pressing court business that litigants expect judges to take care of in a timely
manner.

Comparing the procedure under S. 623 with the protective-order practice followed under
current law in the federal courts further illustrates problems the legislation would create.  Under
current law, when the parties ask the court to enter a protective order before discovery begins, the
language of Rule 26(c) and the case law require the court to find good cause for entering such an
order, even if the parties agree on the terms.  In most cases in which a discovery protective order is
sought, the court makes the good-cause determination by examining the nature of the case and the
types or categories of information that are likely to be exchanged in discovery.  Neither the parties
nor the court is required to conduct a time-consuming and burdensome pre-discovery review of all
the information that will be produced.  But such time-consuming and burdensome pre-discovery
review is required by the language of S. 623, and will result in increased costs and delays.

The protective order typically sets up a procedure for the parties to designate documents
exchanged in discovery—as opposed to filed with the court—as confidential, restricting their
dissemination.  Most protective orders include “challenge provisions” under which the receiving
party or third parties may dispute the designation of a particular document or categories of
documents as confidential.  Even without such challenge provisions, the case law provides this right.
Once the requesting party—who knows the case much better than the judge—gets the documents
in discovery and can review them, that party may ask the court to permit the dissemination of
documents designated as confidential, to modify the terms of the protective order, or to dissolve the
protective order.  Among the reasons for modification are the relevance of the documents to
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protecting public health or safety and the need to bring them to the appropriate regulatory agency,
and the desire to use the documents in related litigation.  The court can effectively and efficiently
consider such requests because they are focused on specific documents or information.  With this
focus, the court is able to resolve the requests by applying the factors the case law establishes,
including the protection of public health or safety.

The procedures followed under current law meet the goals of S. 623, including in the
relatively small number of cases filed in federal courts that implicate public health or safety, without
the grave additional burdens, costs, and delays S. 623 would impose.  In contrast, the procedure
established under S. 623 is ineffective to meet its purpose and would create severe problems in
discovery.

c. Section 1660(a)(1): The Application to Orders Restricting Access to Court
Records

Section 1660(a)(1) imposes the same requirements on court orders that would restrict public
access to court records that apply to orders restricting public access to information exchanged in
discovery.  This provision weakens the standard federal courts apply under current law for ensuring
public access to documents that are filed with the federal court.  Under current law, if the parties
want to take the material exchanged in discovery and file it with the court, either with a motion or
in an evidentiary hearing or at trial, a standard different and higher than the discovery protective-
order standard applies before a court can seal it from public view.  Courts recognize a general right
of public access to all materials filed with the court that bear on the merits of a dispute.  This
presumption of access usually can be overcome only for compelling reasons; access is granted
without the need to show a threat to public health or safety or any other particular justification unless
a powerful need for confidentiality is shown.  A lower good-cause standard applies to an order
restricting disclosure of information exchanged in discovery but not filed with the court.

This distinction between the standard for protecting the confidentiality of information
exchanged in discovery and the standard for filing under seal is critical.  It reflects the longstanding
recognition that while there is no right of public access to information exchanged between litigants
in discovery, there is a presumptive right of public access to information that is filed in court and
used in deciding cases.  Courts require a much more stringent showing to seal documents filed in
court than to limit dissemination of documents exchanged in discovery but never filed with the
court.
Section 1660(a)(1) reduces the standard necessary to seal documents filed in court and collapses it
into the standard necessary to restrict public dissemination of documents exchanged in discovery.
As a result, S. 623 weakens the right of public access to court documents.

d. Section 1660(a)(2): Discovery Protective Orders After the Entry of Final
Judgment

Section 1660(a)(2) would make a discovery protective order unenforceable after final
judgment unless the judge makes separate findings of fact that each of the requirements of (a)(1)(A)
and (B) are met.  The burden of proof provision in (a)(3) requires that the need for continuing
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protection be demonstrated as to all the information obtained in discovery subject to the protective
order.  Under current practice, the protective order often continues in effect, subject to requests made
by either parties or nonparties to release documents or information.  Once a party or third party
identifies documents or information for which disclosure is sought, the burden of proof is much
clearer and efficiently applied.  The court is able to effectively and efficiently determine whether
the protective order should be modified or lifted because the focus is on specifically identified
documents or information.  This current practice is adequate to meet the purposes of S. 623 without
the added burdens, delays, and costs the bill would add.

Section 1660(a)(2) would greatly add to the costs and burdens of conducting discovery
because parties could not be confident that even the most sensitive information they produced would
remain subject to the protective order provisions when the case ended.  The great importance of
limiting access to such highly confidential private information is evidenced by the frequent use in
protective orders of “attorneys’ eyes only” provisions, which preclude a receiving attorney from
sharing certain information received in discovery even with her clients.  Such provisions are
frequently used in litigation involving complex technology.  The parties involved in such litigation
often require the return or destruction of their highly confidential and proprietary materials at the
conclusion of litigation, to ensure that materials so confidential that they could not even be shared
with the receiving attorney’s client during the litigation remain confidential when the litigation ends.
Such provisions are also used in many other cases in which highly sensitive and private information
about both parties and nonparties is obtained in discovery.  It is essential to the effective and
efficient operation of discovery that litigants be able to rely on the continuing confidentiality of
information produced, including after the case ends, subject to the right of others to ask the court
to permit broader dissemination of specific information for reasons that could include relevance to
public health or safety.  S. 623 destroys the reliability that makes protective orders effective, with
no evidence that such a step is needed.

 e. The Provisions Relating to Orders Approving Settlement Agreements

Section 1660(a)(1) would prohibit a court from entering an order approving a settlement
agreement that restricts the disclosure of information obtained through discovery, in a case in which
the pleadings state facts that are relevant to the protection of public health or safety, unless the court
makes the specified independent findings of fact.  Section 1660(c)(1) would preclude a court from
enforcing any provision of a settlement agreement in a case with such pleadings that restricts a party
from disclosing the fact of settlement or the terms of the settlement (other than the amount of money
paid), or that restricts a party from “discussing the civil action, or evidence produced in the civil
action, that involves matters relevant to public health or safety,” unless the court makes the specified
independent findings of fact.

There are very few federal court orders approving settlement agreements.  Settlements are
generally a matter of private contract.  Settlement agreements usually are only brought to a court for
approval if the applicable law requires it, as in settlements on behalf of minors or absent class
members.  Similarly, federal courts are rarely called on to enforce settlement agreements.  Unless
the agreement specifically invokes a court’s continuing jurisdiction or an independent basis for

January 5-6, 2012 Page 161 of 561



May 2, 2011
Page 8

2  The wide array of papers prepared for the conference are available on the conference’s website at
http://civilconference.uscourts.gov.

jurisdiction applies, enforcement actions are generally brought in state courts.  Because federal
courts are rarely involved in approving or enforcing settlement agreements, the settlement provisions
in S. 623 are an ineffective means of addressing the concerns behind the proposed legislation.

The extensive empirical study done by the FJC on court orders that limit the disclosure of
settlement agreements filed in the federal courts and a follow-up study showed that in the few cases
in which a potential public health or safety hazard might be involved and in which a settlement
agreement was sealed by court order, the complaint and other documents remained in the court’s
file, fully accessible to the public.  In these cases, the complaints identified the three most critical
pieces of information about possible public health or safety risks: the risk itself, the source of that
risk, and the harm that allegedly ensued.  In many cases, the complaints went considerably further.
The complaints, as well as other documents, provided the public with access to information about
the alleged wrongdoers and wrongdoings, without the need to also examine the settlement
agreement.

Based on the relatively small number of federal cases involving any sealed settlement
agreement and the availability of other sources to inform the public of potential hazards in these few
cases, the Rules Committees concluded that a statute restricting confidentiality provisions in
settlement agreements is unnecessary and unlikely to be effective.  S. 623 does not change these
conclusions.  Its primary effect is likely to be an added barrier to access to the federal courts by
making it more difficult and cumbersome to resolve disputes, sending more disputes to private
mediation or other avenues where there is no public access to information at all.

3. The Civil Rules Committee’s Continued Work

In May 2010, the Civil Rules Committee sponsored an important conference on civil
litigation at Duke University Law School.  That conference addressed problems of costs, delays, and
barriers to access at every stage ranging from pre-litigation to pleadings, motions, discovery, case-
management, and trial.  Many studies were conducted and many papers were prepared in
conjunction with the conference.2  It is worth noting that in all the studies conducted, the papers
submitted, and the criticisms of and suggestions for improving the present system, no one raised
problems with protective orders or orders limiting access to settlement agreements filed with the
federal courts.  This further underscores the lack of any need for legislation.

The Civil and Standing Rules Committees are deeply committed to identifying problems with
the federal civil justice system that can be addressed by changes to the Federal Rules of Civil
Procedure, and to making those changes through the process Congress established—the Rules
Enabling Act.  As part of that process, the Civil Rules Committee is continuing to monitor the case
law under Rule 26(c) to ensure that it is not operating to prevent public access to important
information about public health or safety.  A memorandum has been prepared setting out the case
law in every circuit on entering protective orders, modifying protective orders, and entering sealing

January 5-6, 2012 Page 162 of 561



May 2, 2011
Page 9

3    The memo is available at http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Caselaw_Study_
of_Discovery_Protective_Orders.pdf.

orders.  The case law set out in the memo shows that courts are attuned to the public interest and
have developed procedures for addressing the need to produce discovery materials to other litigants
and agencies.  The memo on protective order case law is available online.3  The Advisory
Committee continues to monitor the case law and protective order practice to ensure that rule
amendments are not needed.

The Rules Committees very much appreciate the opportunity to express our views and share
our concerns.  If it would be useful, we are available to discuss these issues.  Thank you for your
consideration and for the continued dialogue on improving the system of justice in our federal
courts.   

Sincerely,

Lee H. Rosenthal Mark R. Kravitz
United States District Judge United States District Judge
Southern District of Texas District of Connecticut
Chair, Committee on Rules Chair, Advisory Committee
of Practice and Procedure on Civil Rules

cc: Democratic Members, Judiciary Committee

Identical letter sent to: Honorable Charles E. Grassley

January 5-6, 2012 Page 163 of 561



January 5-6, 2012 Page 164 of 561



 

 

 

 

 

H.R. 3041 
Federal Consent Decree Fairness Act 

January 5-6, 2012 Page 165 of 561



January 5-6, 2012 Page 166 of 561



January 5-6, 2012 Page 167 of 561



January 5-6, 2012 Page 168 of 561



January 5-6, 2012 Page 169 of 561



January 5-6, 2012 Page 170 of 561



January 5-6, 2012 Page 171 of 561



January 5-6, 2012 Page 172 of 561



January 5-6, 2012 Page 173 of 561



January 5-6, 2012 Page 174 of 561



 

 

 

 

 

December 9, 2011 Letter to Rep. Franks  
re the “Costs and Burdens of Civil 

Discovery” 

January 5-6, 2012 Page 175 of 561



January 5-6, 2012 Page 176 of 561



January 5-6, 2012 Page 177 of 561



January 5-6, 2012 Page 178 of 561



January 5-6, 2012 Page 179 of 561



January 5-6, 2012 Page 180 of 561



January 5-6, 2012 Page 181 of 561



January 5-6, 2012 Page 182 of 561



 

 

 

 

 

S. 1637 
Appeal Time Clarification Act 

January 5-6, 2012 Page 183 of 561



January 5-6, 2012 Page 184 of 561



January 5-6, 2012 Page 185 of 561



January 5-6, 2012 Page 186 of 561



THIS PAGE INTENTIONALLY BLANK

January 5-6, 2012 Page 187 of 561



January 5-6, 2012 Page 188 of 561



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

   MARK R. KRAVITZ
CHAIR

PETER G. McCABE
SECRETARY

CHAIRS OF ADVISORY COMMITTEES

JEFFREY S. SUTTON
APPELLATE RULES

EUGENE R. WEDOFF
BANKRUPTCY RULES

DAVID G. CAMPBELL
CIVIL RULES

REENA RAGGI
CRIMINAL RULES

SIDNEY A. FITZWATER
EVIDENCE RULES

December 8, 2011

Honorable Amy Klobuchar
Chairman
Subcommitttee on Administrative 
     Oversight and the Courts
Committee on the Judiciary
United States Senate
302 Hart Senate Office Building
Washington, DC 20510

Dear Madam Chairwoman:

On behalf of the Judicial Conference’s Committee on the Rules of Practice and Procedure
and the Advisory Committee on the Federal Rules of Appellate Procedure, we write to thank you
for your judicious handling of the amendments to the federal rules of procedure and evidence that
became effective on December 1, 2011, and particularly for all your work to sponsor and secure the
passage of S. 1637, the Appeal Time Clarification Act of 2011.

As you know, the legislation was crucial to align 28 U.S.C. § 2107 with amendments to the
Federal Rules of Appellate Procedure that became effective on December 1, 2011.  The rule and
statutory amendments clarify the time to appeal in civil cases to which a United States officer or
employee is a party.  Because the time to appeal in a civil case is set both by rule and by statute, the
change to the statute was critical to avoid confusion that could imperil appellate rights of federal
officers and employees sued in civil cases.  In addition, as you know, it was necessary to have the
statutory and rule amendments take effect on the same day.  We sincerely thank you for ensuring
that the legislation was introduced and passed in time to allow the statute and the rules to continue
to be aligned.
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In addition, we wanted to express our sincere thanks to the Senate Judiciary Committee
staffers, who were, as always, exceedingly helpful and courteous.  Their able handling of the
package of rules amendments and the necessary implementing legislation affecting the Appellate
Rules is greatly appreciated.

Thank you again for your assistance in ensuring that the statutory change was made, and
done in time to take effect at the same time as the rule amendments.  We look forward to continuing
to work together to ensure that our civil justice system is working well.

Sincerely,

Mark R. Kravitz Jeffrey S. Sutton
United States District Judge United States Circuit Judge
District of Connecticut Sixth Circuit
Chair, Committee on Rules Chair, Advisory Committee
of Practice and Procedure on Appellate Rules

Lee H. Rosenthal
United States District Judge
Southern District of Texas
Former Chair, Committee on Rules
of Practice and Procedure
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 Agenda Item Tab 5  
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   Practice and Procedure 
                   January 2012 

     Informational 
 

Federal Judicial Center Activities 

     The Federal Judicial Center is pleased to provide this report on education and research 

activities that may be of interest to the members of  the Committee on the Rules of Practice and 

Procedure.  

I.  Budget 

 As this report is written, the Center, like the rest of the judiciary, does not know what its 

fiscal year 2012 appropriation will be.  Based on actions in the Senate and the House of 

Representatives in summer 2011, a reduction in the Center’s appropriation for fiscal year 2012 of 

between one and three percent seems likely.  Thanks to cost-containment measures instituted 

previously, even with reductions at these levels the Center would be able to execute all programs 

and projects that it has already announced for 2012.  However, there will be little room for 

additional programs and projects at the appropriation levels currently projected. 

II.  Education  

A.  Update 

This report covers the period from July 1, 2011 through December 31, 2011.  By the end 

of the reporting period, the Center will have produced: 

• 30 national travel-based programs for over 1,495 participants; 
• 53 in-court programs for 2,124 participants; and  
• 16 technology-based programs for 1,859 participants. 
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The Center also produced online and printed programs and resources.  Detailed 

information on recent and upcoming Center programs, products, and resources can be found on 

FJC Online at http://cwn.fjc.dcn/. 

B.  Highlights  

The Center conducted 17 national workshops, orientation programs, and special focus 

workshops for judges.  These included a national symposium for courts of appeals judges, and 

national workshops for bankruptcy and magistrate judges.  The Center also held orientations for 

new courts of appeals, district, bankruptcy, and magistrate judges.  A workshop for             

Eighth Circuit appellate and district judges covered topics of particular interest to the judges of 

that circuit.  

The Center also held five special focus programs for judges: Capital Habeas Corpus for 

United States District Judges; Environmental Law (co-sponsored with Lewis and                  

Clark Law School), Mediation Skills for Magistrate Judges, Water Rights Litigation (co-

sponsored with the National Judicial College), and Emerging Issues in Neuroscience (in 

cooperation with the American Association for the Advancement of Science, the National Center 

for State Courts, the American Bar Association Judicial Division, and the Dana Foundation).  

The Center offers judicial in-court seminars to 15-20 districts each year, providing a 

menu of subjects from which districts may choose.  During the reporting period, one Procedural 

Fairness and two Science and the Founders seminars were delivered to the requesting districts.  

Team workshops delivered for judges and staff together included A Quality Improvement 

Workshop for Federal Reentry Courts (in cooperation with George Mason University’s Center 

for Advancing Correctional Excellence); an Executive Institute for Chief Bankruptcy Judges and 

Clerks of Court; and a Facilitating Offender Reentry to Reduce Recidivism workshop (co-
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sponsored with the Harvard Law School Petrie-Flom Center for Health Law Policy, 

Biotechnology, and Bioethics).  

The Center conducted two programs for federal defenders: an orientation seminar for new 

assistant federal defenders and a national seminar for federal defenders.  The Center also held a 

workshop for circuit mediators. 

  Seven national and regional in-person programs were conducted for court staff.  A 

national conference was held for bankruptcy clerks of court, bankruptcy appellate panel clerks, 

bankruptcy administrators, and bankruptcy chief deputy clerks of court.  Leadership and 

management programs for clerk’s office staff included workshops for experienced court 

managers and for new court managers and supervisors.  Leadership and management programs 

for probation and pretrial services staff included a seminar for new deputy chiefs; a Building 

Outstanding Supervisors program; one strategic planning training-for-trainers workshop; and   

one strategic planning pilot.  

The Center also provides a range of in-district programs for court staff.  Out of the          

50 programs delivered during the reporting period, the most frequently requested programs were 

Code of Conduct and Structured Writing.  Sixteen technology-based training programs were held 

for clerks’ and probation and pretrial services offices.   

 Center staff made presentations at ten conferences and educational programs held by the 

Administrative Office, individual courts, or associations of court employees.  

In addition, the Center provided training and curriculum development in support of 

several Judicial Conference policies and Administrative Office programs.   

Preventing Workplace Harassment is an in-district program consisting of two modules—

one for managers and supervisors and one for all court staff.  The workshop enables participants 

January 5-6, 2012 Page 203 of 561



4 
 

to understand what constitutes workplace harassment, types of behaviors that may be interpreted 

as workplace harassment, how a workplace can become a hostile environment, and how to 

minimize the occurrence of workplace harassment.  It also emphasizes how to respond to 

harassment if it arises, and how to proceed in the event staff is involved in a workplace 

harassment investigation.  One training-for-trainers program was held in October 2011 to train 

15 faculty to facilitate this new in-district program in 2012 and beyond.   

The Judges Information Technology training-for-trainers was held in August 2011.  The 

curriculum focused on training court staff to teach judges in their districts how to use 

information technology to perform judicial functions more efficiently.   

Center staff assisted the Administrative Office with the instructional design of a new      

e-learning program for the Personnel Projection System.  The program features a multi-module 

tutorial designed to teach users the features of the system’s new software package, which 

manages personnel projections.  

The Center provided support for on-site training requests for the Administrative Office’s 

circuit-based in-person programs for court unit executives and staff with space and facilities 

responsibilities.   

The Center developed a number of customized in-district performance management 

programs, and designed a new module for performance management titled Getting the Most from 

Your Performance Management System.  The programs help court supervisors and managers 

build skills that support effective performance management under the court compensation policy 

developed by the Judicial Conference.  

The Center completed the curriculum design for the Probation and Pretrial Services 

Monograph 111: Improving Outcomes; Improving Lives seminar, and delivered two seminars 
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designed to help districts prepare an action plan for implementing the new treatment services 

policy in Monograph 111, Supervision for Federal Defendants.  The curriculum includes major 

changes to the policy, organizational readiness, coping with barriers to implementation, and an 

overview of evidence-based practices.  Participation in discussions of scenarios in a Blackboard 

course was a prerequisite for attendance at the travel-based workshops. 

 The Judicial Resources Committee has expressed interest in educational opportunities for 

court unit executives.  In addition to its existing programs for court unit executives, which 

include biennial conferences, executive institutes, and a program for new and experienced 

managers, the Center has begun planning for a more comprehensive educational program for 

experienced court unit executives, and suggestions have been solicited from some experienced 

court unit executives.  The Center should be able to report more concrete steps at the meeting in 

June 2012.  

C.  Administrative Office and Federal Judicial Center Education and Training 

Earlier this year, the Administrative Office and the Center began a comprehensive 

examination of curricula offered by the two agencies.  In June 2011, the Administrative Office 

provided the Center with a list of education and training offerings, compiled by 13 different 

offices in the Administrative Office.  This listing included almost 200 in-person, web-

conference, and e-learning programs, as well as hundreds of instructional and informational 

videos.  The Center has been comparing this list with its own offerings, which include roughly 

the same number of in-person, web-conference, and e-learning programs, along with hundreds 

more videos, publications, and web resources.  A detailed analysis is not yet complete.  

However, an initial review reveals very few instances of overlap.  Most of the programs 

produced by the Administrative Office address specific tasks or functions under the purview of 
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the various Administrative Office directorates (e.g., records management, use of the Financial 

Accounting System for Tomorrow, and Human Resources Management Information System 

training).  Center programs fall into the categories of judicial training (in law, case management, 

and related adjudicatory tasks and techniques), and leadership and management generally.  The 

Center will continue its review of these curricula and consult with the Administrative Office on 

any gaps or overlaps identified. 

III.  Research  

Since the Center’s last report to the Committee, the Center completed work on                

12 major projects, commenced work on ten new major projects, and continued work on              

40 others.  Most are projects requested by Judicial Conference committees.  A full listing of 

Center research projects and activities is available at FJC Online, 

http://cwn.fjc.dcn/fjconline/home.nsf/pages/967.01.  Below are brief descriptions of projects that 

may be of special interest to the members of the Committee.  

District Court Case Weighting:  Follow-up Regarding the 2004 Case Weights.  The 

Center continued its analysis of district court caseload data to determine whether some or all of 

the 2004 case weights should be updated. The Committee on Judicial Resources has asked the 

Center to have a study design prepared for consideration at its Spring 2012 meeting.  

Study of Recalled Bankruptcy Judges Program.  The Committee on the Administration of 

the Bankruptcy System asked the Center to collect objective data regarding the bankruptcy 

judges recall service to assist the committee with its efforts to maximize the effectiveness of the 

recall program as a priority in its strategic plan.  

Dodd Frank Wall Street Reform and Consumer Protection Act of 2010: Assistance to 

Administrative Office with Congressionally mandated Study.  The Center provided research 
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assistance to the Bankruptcy Committee’s Dodd-Frank Act working group with the preparation 

of a July 2011 congressionally mandated report regarding financial institutions.  A senior 

member of the Center’s research staff continues to assist a working group convened by the 

Administrative Office with efforts in anticipation of a July 2012 report to Congress.  

Survey of Bankruptcy Court Practices Regarding Applications for Administrative Costs. 

At the request of the Advisory Committee on Bankruptcy Rules, the Center conducted an online 

survey of bankruptcy clerks and attorneys regarding practices with applications by parties for 

case-related administrative costs.  

Evaluation of Southern District of New York’s Pilot Implementation of Pretrial Case 

Management Best Practices in Complex Civil Cases.  The Center commenced an evaluation in 

support of work being done by a subcommittee of the Advisory Committee on Civil Rules.  The 

goal is to assess various pretrial costs and delay reduction strategies that are being piloted by the 

Southern District of New York.  

Patent Reform Act of 2011-mandated Pilot Study.  The Center has been asked by the 

Committee on Court Administration and Case Management to conduct an evaluation of the 

congressionally mandated ten-year pilot program involving the assignment of patent cases in    

14 district courts.  The pilot formally commenced on September 19, 2011.  

Digital Video Recording of Civil Proceedings in the District Court.  The Center was also 

asked by the Court Administration and Case Management Committee to evaluate a              

three-year Judicial Conference-authorized pilot in 14 district courts, in which the parties in civil 

cases can jointly consent to digital video recording.  The pilot commenced on July 18, 2011. 

January 5-6, 2012 Page 207 of 561



8 
 

Survey of Courts Regarding Use of Social Media by Jurors While on Jury Duty.  In 

response to a request by the Court Administration and Case Management Committee, the Center 

designed and conducted a survey of instances in which jurors were found to have improperly 

used social media while on active jury duty.  The survey also identified districts that have 

adopted model jury instructions regarding the use of electronic technologies by jurors to research 

or communicate information about a case.  

Issues Related to Motions for Preservation of Electronically Stored Information.  The 

Center completed a report for the Advisory Committee on Civil Rules that contained the results 

of the analysis of a sample of motions filed in the districts courts for preservation of 

electronically stored information.  The report has also been posted on FJC Online.  

Update of the Center’s 1997 Pocket Guide for eDiscovery in Civil Cases.  This Center 

publication has been updated to incorporate judges’ experiences with eDiscovery and advances 

in the law since the guide was first published in 1997. 

Pocket Guide on Product Liability Cases for Multidistrict Litigation Transferee Judges.  

This newly published pocket guide is part of the Center’s ongoing effort to develop multidistrict 

litigation resources for transferee judges.  Other publications are being planned to assist 

multidistrict litigation transferee judges with the many unique problems and challenges that often 

arise in particular types of multidistrict litigation cases.      

 Third Edition of the Reference Manual on Scientific Evidence.  The latest edition of the 

Center’s reference manual was produced in cooperation with the National Academy of Sciences.  

Following its release in late September 2011, copies were provided to all appellate and district 

judges.  
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Evaluation of Prisoner Litigation Mediation Programs in the Eastern District of 

California.  The Center was asked by the chair of a Ninth Circuit resource group to conduct an 

evaluation of the Eastern District of California’s prisoner litigation mediation program.  The 

Center will complete its report of the analysis of the data from more than 100 mediated prisoner 

cases in the district in early 2012.  

Study of Scheduling Orders Under Rule 16 of the Federal Rules of Civil Procedure.  At 

the request of the Advisory Committee on Civil Rules, the Center commenced an examination of 

the role and use of scheduling orders in civil pretrial case management by district and magistrate 

judges.  

  Pocket Guide on Protective Orders. The Center is preparing a guide on protective orders 

for judges that focuses on civil, criminal, and national security cases.  This guide is a follow-up to 

previous Center research and publications on sealing practices in the district courts. 

 Survey of Districts’ Efforts to Assist Pro Se Bankruptcy Debtors and Creditors.  The 

Center, at the request of the Bankruptcy Committee and the Court Administration and Case 

Management Committee, conducted separate surveys of the district and bankruptcy clerks’ 

offices regarding their efforts with pro se litigants.  The information from both surveys is being 

made available to assist courts to address pro se litigant-related challenges. 

 Study of Judge-Involved Federal Offender Reentry Programs.  The Center continued its 

multi-year evaluations of federal reentry programs as requested by the Committee on       

Criminal Law and as noted in earlier reports.  In addition to continuing an experimental 

evaluation of programs in five districts, the Center commenced a process-descriptive study of the              

judge-involved reentry programs that were operational prior to December 2010.                                    
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IV.  Federal Judicial History and International Rule of Law Functions  

The Center provides assistance to federal courts and others in developing information and 

teaching about the history of the federal judiciary.  The Center will publish the first two volumes 

of a projected three-volume documentary history of debates on the federal judiciary in early 

2012.  In addition, the Center continues to develop new reference materials for the online History 

of the Federal Judiciary, including information on the circuit allotments of Supreme Court 

Justices, appropriations for the judicial branch, and historical caseloads in the federal courts.  

The Center’s Office of International Judicial Relations coordinates its programs with the 

judiciaries of other nations.  Center staff met with judges and court officials representing over   

19 countries, including the Director of the Judicial Academy of Argentina, a judicial delegation 

from the Seychelles, and law students from China.  The Center hosted a delegation of judges 

from Iraq, led by the Chief Justice and including the Director of the Iraqi Judicial Development 

Institute, for a week-long program on judicial education.  The Center also conducted a week-long 

workshop on opinion writing for members of the judiciary of Georgia, including the Chief 

Justice and Director of Georgia’s judicial training institute.  The Center’s visiting foreign judicial 

fellows program received fellows from Korea, Brazil, China, and Kosovo; their research projects 

included e-discovery and judicial independence.  
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MEMORANDUM

To: Honorable Mark R. Kravitz, Chair
Standing Committee on Rules of Practice and Procedure

From: Honorable David G. Campbell, Chair
Advisory Committee on Federal Rules of Civil Procedure

Date:     December 2, 2011

Re:       Report of the Civil Rules Advisory Committee

Introduction

The Civil Rules Advisory Committee met at the Administrative
Office of the United States Courts on November 7 and 8, 2011.
Draft Minutes of this meeting are attached.  The minutes were
prepared by the Committee’s Reporter, Professor Edward H. Cooper,
as was this report.

This Report presents several matters on the Committee agenda
for information and possible discussion.  In order, they include a
possible rule regarding preservation of information for future
litigation; initial responses to the proposal to amend Civil Rule
45 that was published for comment last summer; the activities of
the Subcommittee that is pursuing issues raised during the
conference held at Duke University School of Law in May, 2010,
including a presentation on Civil Case Management Practices of the
Eastern District of Virginia, Alexandria Division; pleading
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standards; the role of Civil Rule 84 forms; class action issues;
and action on accumulating agenda items.

Preservation for Litigation

A panel at the Duke Conference urged that there is a great and
growing need for guidance on the obligation to preserve information
that may be subject to future discovery requests.  The primary
source of concern seems to arise from electronically stored
information.  The panel presentation included a detailed list of
issues that might be addressed by a preservation rule, and urged
that the Committee should begin work toward developing a rule.

The panel invitation was accepted.  The Discovery Subcommittee
immediately set to work.  Initial research by Andrea Kuperman
showed that federal courts have a uniform approach to the events
that trigger a duty to preserve — with only slight variations in
expression, all agree that a duty to preserve can arise before
litigation is actually filed.  A reasonable expectation that
litigation may be filed triggers the duty.  There is no uniform
case law on the scope, location, or age of information that must be
preserved, and there are significant differences among the circuits
on what conduct can lead to sanctions for failure to preserve.
Some cases permit sanctions on a showing of mere negligence, while
others require some form of willfulness or bad faith. One view, for
example, is that failure to impose a "written" litigation hold
constitutes gross negligence and warrants severe sanctions.  Other
decisions take different views.  An adverse-inference instruction,
for example, may be thought warranted only on showing intentional
destruction of information for the purpose of preventing its use as
evidence, reasoning that only intentional destruction supports a
logical inference that the information was adverse to the party who
destroyed it.

In addition to Ms. Kuperman's research, the Subcommittee
arranged for an FJC study concerning the frequency of spoliation
motions in federal court.  That study, conducted by Emery Lee,
found that spoliation motions were filed in 209 cases, less than
one-half of one percent of the 131,992 civil cases filed in 19
districts between 2007 and 2008, and that barely more than half of
these motions concerned electronically stored information.   

The Subcommittee also conducted a survey of laws that already
impose some kind of preservation obligation.  The study found a
wide array of federal and state statutes and regulations that
require preservation of information in a variety of settings.

To aid in its evaluation of possible preservation rules, the
Subcommittee developed initial drafts to illustrate three different
possible approaches.  The first, responding to the cues provided by
the Duke panel, included detailed provisions describing the events
that trigger a duty to preserve.  This draft also describes the
scope of the duty in time, backward from the time the trigger is
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set, ongoing as information continues to accumulate, and
terminating at some point after litigation is finished or the
threat of litigation has passed.  Scope is defined in other
dimensions as well — how many "custodians" must be identified and
told to preserve; what breadth of information must be preserved in
relation to foreseeable discovery requests; what sources may be
disregarded, such as deleted information or information that is
difficult to access.

The second draft approach also addressed the duty to preserve
directly, but in less detail.  Trigger, scope, and duration were
addressed, but the primary direction was only to behave reasonably
in all dimensions.

The third draft did not directly impose a duty to preserve.
Instead, it defined the limits on sanctions for failure to preserve
discoverable information that reasonably should be preserved.  It
also sought to recognize a difference between "sanctions" and
remedial measures designed to cure the consequences of a failure to
preserve.  The discovery sanctions listed in Rule 37(b) or adverse-
inference instructions would be treated as sanctions.  Allowing
extra time for discovery, requiring the party who failed to
preserve to pay the costs of seeking substitutes for the vanished
information, and like steps would be treated as remedies rather
than sanctions.  The theory underlying this approach is that it
speaks directly to the subject of greatest concern and greatest
disagreement among federal cases — sanctions — and will indirectly
relieve much uncertainty about the trigger and scope of the duty to
preserve.

These drafts were sent to a diverse group of lawyers,
technology experts, and e-discovery experts who then came together
with the Subcommittee and other Committee members for a
miniconference in Dallas on September 9.  Many of the participants
provided written submissions before the conference began.  Other
submissions have continued to flow after the conference concluded.
The miniconference provided vigorous, wide-ranging, and richly
valuable advice.  In different ways, with different illustrations,
many in-house counsel for large businesses — including one deeply
engaged in software design — described present concerns and offered
tentative solutions.

Many of the problems described at the miniconference involve
costly over-preservation of potentially discoverable information.
The participants recognize that the duty to preserve is triggered
by a reasonable expectation of litigation.  But they are very
uncertain as to what it is they must preserve.  They also described
a great aversion to the risk of sanctions in whatever litigation
might actually ensue.  The risks feared go beyond the direct impact
of sanctions in a particular action.  There is great concern about
the reputational effect of sanctions — reputable businesses do not
want to be branded as evidence destroyers.  One result is to
preserve information for litigation that is never brought.  One
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anecdote described spending $5,000,000 to preserve information,
with costs increasing by $100,000 a month, for litigation that had
not yet been filed.  Others, multiplied in different directions,
described preserving far greater volumes of information than were
ever sought in litigation that actually ensued.  Part of the
problem is that before an action is brought, there often is no
opponent with whom to discuss the claims that may be made, what
information should reasonably be preserved, and so on.  Another
part of the problem is that there is no court available to resolve
pre-filing disputes: a letter demanding preservation, for example,
may demand far more than is reasonable, and may not lead to an
opportunity to work toward reasonable restrictions.  It became
clear that many highly responsible, sensible, and able lawyers
believe that current uncertainties about the duty to preserve
elicit costly and wasteful over-preservation.

There was an undercurrent of concern with costs apart from
preservation costs.  Although voiced indirectly, some participants
were concerned that the cost of having preserved information is
that it must be searched when discovery requests are made.  More
information available to search makes for greater search costs.

Participants also noted that preservation issues are not
limited to large institutions that typically have massive volumes
of information potentially subject to discovery.  The obligations
of individual parties as well will increasingly be recognized.  A
personal-injury plaintiff, for example, may talk of the event,
injury, and aftermath in e-mail messages, social-network postings,
and other media.  Written or electronically stored records may be
created.  There may be no one to educate an individual about
preservation obligations until a lawyer is consulted.  Perhaps some
account must be taken of this likely ignorance in crafting a rule.
But it will be important that lawyers recognize the preservation
obligation as soon as consulted, and instruct the client.  The
lawyer’s failure may come to harm the client.

Discussion at the miniconference generated considerable
disagreement about the steps that might be taken to address
preservation problems, and even disagreement whether the time has
come to begin to consider draft solutions.  The Department of
Justice, for an important example, believes that the law should be
allowed to develop further, to provide a sounder foundation, before
attempting to provide rule-based answers.  There is a powerful
tension between the desire to preserve information that will
support the best possible basis for deciding an action on the
merits and the great costs that flow from over-preservation.  In
addition, crafting a specific preservation rule must confront many
specific difficulties.  A few illustrations make the point.

Initial deliberations suggested that a preservation rule
should begin with the present law that recognizes the duty when
there is a reasonable expectation of litigation.  But alternatives
continue to be pressed, and must be considered.  One alternative
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would create a duty to preserve only when there is a "reasonable
expectation of the certainty of litigation."  Another, possessing
the virtue of setting a bright line, would create a duty to
preserve only on notice that an actual judicial or administrative
complaint has been filed.

If a duty to preserve arises before litigation is actually
filed, it becomes necessary to define the scope of preservation in
relation to the scope of anticipated discovery.  It seems natural
to define preservation in terms of the Rule 26(b)(1) scope of
discovery — not only information relevant to the claim or defense
of any party, but also information relevant to the subject matter
that becomes discoverable on showing good cause.  Since there is no
actual complaint as yet, there are no actual claims or defenses and
it can be anticipated that anything that bears on the subject
matter may become a claim.  But that approach threatens to expand
the scope of preservation beyond, perhaps far beyond, the claims
that actually will be made (if any ever are made).  A manufacturer
learns that one of its automobiles has gone off the road:
preserving all information relevant to the design, manufacture, and
distribution of that make and model of automobile may go far beyond
the scope of an eventual claim that a tire failed.  And the
question may arise in reverse.  Rule 26(b)(2)(B) protects against
discovery of electronically stored information from sources that
are not reasonably accessible.  But preserving that information may
be relatively inexpensive, and events may show good cause for
allowing discovery.  The duty to preserve might reasonably extend
to information not likely to be discoverable.  (The same question
could arise from communications between a lawyer and an expert that
may become a trial witness: Rule 26(b)(4)(C) extends work-product
protection to the communications, but work-product protection is
defeasible.)

Consideration of specific triggers led to discussion of
preservation-demand letters.  There was concern that writing a rule
that identifies a demand letter as a trigger for preservation
obligations would encourage a proliferation of over-broad demands.
Discussion wandered into the territory of possible claims for a
tort of unreasonable preservation demands.  The concern may be
real; the possibility of finding effective remedies is less
certain.

One last specific example from the conference:  Discussion of
the vexing question of culpability standards suggested the
ambiguity of traditional phrases.  A rule that requires a showing
of gross negligence to support severe sanctions, for example, would
have to confront the question whether it is grossly negligent to
fail to create a written litigation hold, to identify the key
players most likely to identify and direct preservation of
important information, and to follow up to make sure suitable
preservation measures are taken.  Similarly, if the most severe
sanctions could be imposed only for wilful behavior, may it be
willful to fail to preserve obviously important information — if an
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engine falls off an airplane, surely wilfulness could be found on
post-event failure to preserve the engine, manufacturing and design
records for engine and plane, service records, and the like.  And
even if there is no wilfulness — the manufacturer does not know
about, and therefore fails to preserve, critical documents in the
possession of a subcontractor — the severity of the prejudice to
other parties might warrant some sanctions or remedial measures.

The Subcommittee met at the close of the miniconference and
met again in two conference calls.  In November, it reported to the
Committee at length on the miniconference, described the three
major alternatives it had been considering, and presented a draft
of Rule 37 sanctions and remedial-measure provisions for
consideration as a possible approach to developing a recommended
rule for publication.  Lengthy discussion by the Committee led to
the conclusion that the Subcommittee should continue to consider
all approaches.  "This is a very important task.  There is much yet
to learn."  It may be that approaching the problems through a
sanctions rule is the best answer available, but the Subcommittee
should assume that all issues remain open and report to the
Committee again in March.

Discovery: Rule 45

Last June the Standing Committee approved publication for
comment of a proposal to amend Civil Rule 45.  The proposal
simplifies the rule’s structure, in large part by providing that
discovery subpoenas issue from the court where the action is
pending.  The proposal, however, carries forward without
substantial change the provisions that require the party serving
the subpoena to go to the place where a nonparty witness is located
to conduct a deposition or discover subpoenaed materials.
Disposition of objections to the discovery begins in the court for
the place of performance, but provision is made to transfer the
motion to the court where the action is pending.  Related
provisions are made for enforcing a discovery order.  The rule
would also supersede a line of cases that interpret the present
rule to authorize nationwide jurisdiction to enforce a trial
subpoena against a party or a party’s officer.  At the same time,
in deference to those cases and also to cases that seemed to regret
the conclusion that present rule text does not support nationwide
jurisdiction, the published materials asked for comment on an
alternative that was explicitly not supported by the Committee but
that would restore some measure of power to order a party to appear
— or to produce an officer to appear — as a witness at trial.
Finally, the rule relocates and clarifies the requirement that
parties serving subpoenas give notice to other parties in the
litigation.

Substantial debate was anticipated on at least three points:
the "exceptional circumstances" test to transfer a discovery motion
to the court where the action is pending may seem too restrictive,
and indeed may not seem to describe the illustrations offered in
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the Committee Note; the proposal does not include any requirement
that the party who served a documents subpoena notify other parties
as materials are received in response to the subpoena; and the
determination to reject the decisions asserting nationwide
authority to subpoena a party or its officer to appear as a witness
at trial.  Only a small number of written comments have been
received.  No one asked to testify at the first scheduled hearing
in November; it was cancelled.  But it is common experience that
when there are extensive comments and requests to testify, they
ordinarily begin to arrive late in the comment period.

Duke Conference Subcommittee

The Duke Conference Subcommittee was formed to respond to the
welter of ideas produced by the Duke Conference sponsored by the
Civil Rules Committee in May, 2010.  Consideration of Civil Rules
amendments is part of the Subcommittee’s work, but several other
paths have been followed as well.

One suggestion made repeatedly by Conference participants was
that although present rules provide many opportunities for
effective case management, there is a pressing need for more
universal use of these rules.  Early, continuing, hands-on case
management is thought to solve many problems that linger and fester
if left to the hope of responsible cooperation among the parties.
The Subcommittee has worked with the Federal Judicial Center to
improve judicial education programs and resources.  Members also
drafted portions of the new benchbook for judges, focusing
particularly on Rule 16 conferences and the relationships between
Rules 16 and 26.

Pilot projects testing new procedures will provide fertile
sources of information for considering future rules amendments.
The Subcommittee is working with the Federal Judicial Center to
identify pilot projects in federal courts around the country and to
encourage structuring the projects in ways that will support
rigorous analysis of the results.  The Seventh Circuit project on
e-discovery, described at the Conference, is ongoing, and will be
assessed by the FJC.  The Northern District of California has
adopted an expedited trial procedure.  The Southern District of New
York has launched a Pilot Project Regarding Case Management
Techniques for Complex Civil Cases; the FJC is undertaking a survey
to establish a base line of experience at the beginning of the
project, establishing a foundation for evaluating experience at the
end of the pilot period.

Another pilot project is just beginning.  The Duke Conference
inspired two employment lawyers who represent the National
Employment Lawyers Association and the American College of Trial
Lawyers at Civil Rules Committee meetings to undertake development
of a protocol for initial discovery in employment cases.  They
formed a drafting group of experienced lawyers representing
primarily plaintiffs and others representing primarily defendants.
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After considerable hard work, and with the help of neutral brokers,
they succeeded.  The protocol will be made available to all federal
courts, with encouragement to judges to adopt it for use in their
employment cases.  The district-judge members of the Committee have
agreed to adopt the protocol in their cases and it is expected that
many other judges will adopt it.  If the protocol succeeds in its
goals of speeding discovery, reducing costs, and supporting better
early case evaluation by the parties, it may serve as an impetus
for other groups to develop similar protocols for other types of
litigation frequently encountered in federal courts.  This work
counts as an early and significant success for ideas advanced at
the Conference.

In addition to pilot projects, the Subcommittee has also
encouraged additional empirical work.  The Committee is always
eager to enlist the Federal Judicial Center in supporting Committee
work, and the Subcommittee reflects that enthusiasm.  The Center
has begun an inquiry into actual practices at the outset of
litigation, focusing on initial scheduling orders and Rule 16(b)
conferences, and also on Rule 26(f) discovery-planning conferences.
The work began with an extensive docket study focusing on
scheduling orders, and will continue with a lawyer survey on Rule
26(f) practice.

A gentler form of empirical inquiry was arranged for the
Committee meeting.  The Subcommittee arranged for a panel
presentation on Civil Case Management Practices of the Eastern
District of Virginia, Alexandria Division.  The panel, moderated by
Committee member Peter Keisler, included Judge Leonie M. Brinkema,
Judge Thomas Rawles Jones, Jr., and three practitioners — Dennis C.
Barghaan, Jr., William D. Dolan, III, and Craig C. Reilly.  The
court prides itself on achieving times from filing to disposition
that are consistently the shortest, or next to the shortest, in the
country.  The panelists emphasized that this accomplishment rests
only in part on local rules governing the time for pretrial events.
The judges share a common philosophy on case management, they work
hard to implement it, and the bar has become skilled in working
within it.  The system has enough flexibility to recognize and
account for the needs of specific cases that do not fit comfortably
within general practices.  Motions must be noticed for prompt
hearing, responses are due shortly before the hearing, judges are
prepared, and most rulings are made from the bench after argument.
The former master docket system has been replaced by individual
dockets without impeding the steady push toward final disposition.
This experience provides a useful foundation for considering
opportunities to guide other courts toward successful case
management.

Of course possible rule amendments also have a place on the
Subcommittee agenda.  Consideration of the pleading rules has been
placed on a separate track, noted briefly below.  Many other
suggestions at the Conference addressed discovery problems.  The
work undertaken by the Discovery Subcommittee to consider the
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problems surrounding the duty to preserve electronically stored
information is described above.  Other discovery issues will be
pursued by one subcommittee or the other depending on the
interdependence between the issues and other discovery topics or
nondiscovery topics. The time for the Rule 26(f) discovery
conference of the parties is tied to the time for the Rule 16(b)
scheduling conference and order.    The two should be considered by
a single subcommittee.

Several other discovery issues will be considered for possible
proposed rules changes.  It has been suggested that the Rule 26(d)
moratorium should be revised to allow the parties to make discovery
requests before the Rule 26(f) conference, delaying the time to
respond to a point after the conference — the thought is that the
conference could be better focused if the parties can consider
actual initial discovery requests.  When a discovery dispute arises
after the Rule 26(f) conference, experience suggests that the
dispute could be resolved more quickly, at less expense, by
requiring a conference with the court before filing a formal
motion.  Present Rule 26(b)(2) provisions designed to hold
discovery within limits proportional to the reasonable needs of the
case have not had the impact that was hoped for.  Some advantage
might be found in adding a proportionality limit to the broad scope
provisions in Rule 26(b)(1), superseding the codicil sentence of
(b)(1) that simply cross-refers to (b)(2).  It also might help to
add explicit cost-shifting provisions to express the authority now
implicit in the protective-order provisions of Rule 26(c) and in
the "conditions" referred to in the (b)(2)(B) provisions for
discovery of electronically stored information that is not
reasonably accessible.  Three interrelated proposals by a former
Committee member are designed to reduce obstructive or confusing
discovery responses.

Presumptive numerical limits on the numbers of discovery
requests also have been suggested.  The existing limits on
depositions might be tightened — for example, to five depositions
per side, with each deposition lasting no more than four hours.
Limits could be added to rules that do not have them now, for
example no more than 25 requests to produce or subpoenas under
Rules 34 or 45, or 25 requests to admit under Rule 36.

Contention interrogatories also have become the subject of
some contention.  Although they may be useful at the outset of an
action to focus the claims and issues more clearly than notice
pleading often managed to do, there are arguments that ordinarily
they should be allowed only after all other discovery concludes,
subject to earlier use by agreement or on court order.

Other familiar discovery issues connect discovery to pleading.
One asks whether discovery should be stayed, in whole or in part,
pending disposition of a motion to dismiss for failure to state a
claim.  Renewed attention to pleading issues may bring this
question up for consideration.  For that matter, specific pleading
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requirements have stirred concerns about potential plaintiffs who
do not have access to information needed to frame a sustainable
complaint.  Enhanced opportunities for discovery before ruling on
a motion to dismiss have been proposed as a possible solution.

 Scheduling order practice is the subject of at least some
suggestions.  One is to expedite litigation by advancing the time
for the order, perhaps to 60 days after any defendant is served
(rather than the current 120 days).  Experience in the Eastern
District of Virginia suggests that this acceleration is feasible,
at least for most cases.  A related change might be to reduce the
presumptive time for service in Rule 4(m) to 60 days after filing
(rather than 120 days).  The FJC study found that the median time
for entry of a scheduling order is 106 days after filing.  A second
is to require an actual scheduling conference between court and
parties, even if only by telephone, eliminating the "mail or other
means" alternatives in Rule 16(b)(1).  And a third is to add to the
list of optional contents, Rule 16(b)(3), a provision for setting
a date by which parties must abandon any claims or defenses that
can no longer be asserted in good faith.

Cooperation of the parties and attorneys was a third strong
concern of the Conference, along with strong case management and
proportionality.  Cooperation could be emphasized in the
aspirational provisions of Rule 1, directing the parties to
cooperate with the court and each other in seeking the just,
speedy, and inexpensive determination of the action.  It also could
be added to Rule 16 pretrial conference provisions and at various
places in the discovery rules.

The Subcommittee has reached the stage of drafting
illustrative rule language to consider some of these possibilities.
It does not expect to have concrete proposals ready to propose for
publication by the time of the Committee’s March meeting.  It also
holds open a continuing invitation for suggestions of other topics
it should consider.

The Committee also is considering the possibility of holding
a second Conference on the model of the 2010 conference, perhaps as
early as spring 2013.  One purpose would be to consider concrete
rules proposals built on the 2010 conference.  A second would be to
renew opportunities like those offered at the 2010 conference,
raising new and perhaps fundamental challenges for change.

Pleading Standards

Lower-court opinions deciphering and applying the Twombly and
Iqbal decisions continue to command the Committee’s attention.  Two
important avenues of investigation provide the primary focus of
current discussions.  Andrea Kuperman’s survey of court opinions,
focusing primarily on appellate decisions, has grown near the 700-
page mark.  Joe Cecil’s empirical work at the Federal Judicial
Center is well advanced, and includes careful study of empirical
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studies undertaken by others.  This work, and the experience of
Committee members, suggest that pleading standards continue to
present a vitally important subject for ongoing consideration.  But
the Committee does not believe that the time has come to begin
deliberating the questions whether evolving practice should be
entrenched, expanded, or restrained.  There is no sign of
widespread undesirable practices that might warrant hasty response.
The subject is too important, and the target too indistinct, to
move forward just yet.

The Kuperman survey provides an illuminating set of many
pictures.  Some stand out.  Two were used as illustrations in
Committee discussion.  The first, reversing dismissal for failure
to state a claim, described at length fact allegations detailed
enough to seem a response to a motion for summary judgment.  The
other recognized that it was demanding that the plaintiff plead
facts known only to the defendant, and that without discovery the
plaintiff must fail, but concluded that language in the Iqbal
opinion requires that a factually deficient complaint be dismissed
without any opportunity for discovery.  Each, in different ways,
underscores the need to maintain a prominent place for pleading on
the Committee agenda.

The FJC study has moved far into the second stage.  The first
stage found that motions to dismiss for failure to state a claim
are being made more frequently in the aftermath of the Twombly and
Iqbal decisions.  It also concluded, after applying multinomial
corrections to account for different types of cases, different
practices in different courts, and the presence of an amended
complaint, and apart from "financial instrument" cases, that there
was no statistically significant increase in the rate of granting
motions to dismiss.  Because different sets of cases were used for
the "before" and "after" periods, it was not possible to make a
statistically valid assertion that more cases are dismissed on the
pleadings simply because more motions to dismiss are made and the
rate of granting the motions remains constant.  The second phase
explored the increase in the frequency of granting motions to
dismiss with leave to amend by asking what happens next.  Amended
complaints were filed in many cases; renewed motions to dismiss
were made in response to many, but not all amended complaints; and
dismissal was again ordered on many, but not all, of the renewed
motions.  "Our conclusions remain the same.  We found a
statistically significant increase in motions granted only in cases
involving financial instruments, and we found no statistically
significant increase in plaintiffs excluded by such motions or in
cases terminated by such motions."  The work continues because the
second stage uncovered anomalies in coding practices by court staff
that, once identified, led to more orders resolving motions to
dismiss.  These orders will be included as the study is completed.
There is some prospect that another study will be undertaken to
explore practice on all motions to dismiss, not only motions
addressed to failure to state a claim.  This further work, if
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undertaken, may provide important additional information for
Committee study.

The FJC work has included review and appraisal of case studies
done by others.  Much of this work confirms the finding that the
rate of filing motions to dismiss for failure to state a claim has
increased.  Much of it also suggests that the rate of granting
these motions has increased. And much of it is subject to
methodological challenge.  All of it is important, and the FJC’s
help has proved important in this dimension as well.

This work suggests one fairly clear conclusion.  An increase
in the frequency of filing motions to dismiss means an increase in
the frequency of responses.  A plaintiff contemplating an action
must count this prospect among the potential costs.

Another impact seems at least a fair surmise.  Faced with new
pleading opinions and more frequent motions to dismiss, complaints
are likely to be longer, filled with greater fact detail, than
formerly.  This surmise is subject to the observation that before
Twombly and Iqbal many good lawyers routinely pleaded far more
detail than notice pleading required.  "I have never seen a notice
pleading" is a reasonable description of at least some areas of
practice.  And the increased detail, if provided, may reflect only
the added work of including in the complaint more of the
information that was gathered in deciding whether to file and in
preparing for litigation after filing.

Beyond that point, counting the outcomes of motions to
dismiss, while truly important, does not answer the central
question.  Suppose changed pleading standards lead to terminating
more actions on the pleadings.  Is that result good, bad, or
neutral?  The Supreme Court was manifestly concerned with the costs
that may be imposed by allowing an action to move beyond the
pleadings into discovery.  On balance, across the universe of
cases, what balance should be drawn between the different
categories of error?  Those who decry pleading dismissals focus on
the costs of dismissing claims that, if admitted to the world of
discovery and pretrial management, would have prevailed on the
merits.  Those who champion the need to maintain some measure of
scrutiny on the pleadings focus on the costs inflicted by discovery
and pretrial management in support of attempted claims that
ultimately fail on summary judgment or at trial, or that succeed in
settlement only because of the costs of litigation.  These value
judgments may be attempted in gross.  They may be attempted instead
as to particular categories of litigation.  The eventual judgments,
if they can be made at all, may be mixed: The Rule 8(a)(2)
standard, or more specifically focused standards, may require
different levels of fact specificity in pleading different kinds of
claims.

The difficulty of the judgments that lie ahead is emphasized
simply by articulating them in this way.  It may be an exaggeration
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to proclaim that heightened pleading standards threaten to
undermine the role of private litigation in enforcing fundamental
public policies.  The structure created in 1938, moving
responsibilities from the pleading stage into discovery and summary
judgment, has developed over time.  Further development need not
portend disaster, even if it pulls back from more lenient pleading
standards to substitute more demanding standards.  But these are
not idle concerns.

A responsible approach to Enabling Act responsibilities must
be shaped by the importance of the issues.  And it also is shaped
by the responsibility of the courts to carry on the common-law
process of ever-more nuanced interpretation of Rule 8(a)(2) as
shaped by the Twombly and Iqbal decisions.  The research that has
been done shows that the courts generally are discharging their
responsibility thoughtfully, with real care.  Much remains to be
learned from their work.  The Committee will continue to study
pleading standards carefully.  Over the years it has studied many
possible pleading rules, and related discovery rules, both before
the Supreme Court spoke and since.  But it is not likely to advance
specific rules proposals for publication in 2012.

Pleading Forms

The Twombly and Iqbal decisions create serious tensions with
the form pleadings included with the Civil Rules.  Rule 84 says
that these forms suffice under the rules.  A footnote in the
Twombly opinion observed that Form 11 is consistent with the
Court’s view of proper pleading.  That footnote itself could be
useful to illuminate one aspect of the full opinion.  But it does
not address the other forms.  The Form 18 complaint for patent
infringement has created particular difficulties for lower courts
attempting to find some reconciliation with the Supreme Court’s
pronouncements.

Consideration of the pleading forms was initially deferred out
of concern that it was too early to attempt to draft rule language
to capture or revise whatever pleading standards emerge from the
Supreme Court’s opinions.  The initial work, however, raised
additional questions about the role of the Rule 84 forms.  The
forms cover an incomplete range of the rules.  It is difficult to
account for the selection of some subjects while others are
excluded, although some forms have a clear history.  Forms 5 and 6,
the request to waive service and the waiver, were carefully drafted
as part of creating the Rule 4(d) waiver provisions.  Equal care
has been taken with some other forms.  But many forms have received
scant attention, as witnessed by the prevalence of illustrative
dates in 1936 that persisted until the forms were revised in the
2007 Style Rules.

The benign neglect that has attended most of the Rule 84 forms
may rest in part on their general obscurity.  But it also reflects
implicit choices to devote Committee energies to more pressing
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matters.  It is fair to ask whether a choice must be made: Tend to
the rules regularly and thoroughly, deploying the full resources of
the Enabling Act, or demote them from official status as forms that
suffice under the rules.

These questions led to formation of a Forms Subcommittee drawn
from the Appellate, Bankruptcy, Civil, and Criminal Rules
Committees.  Early work by the Subcommittee has illuminated the
differences between the treatment of forms in the different sets of
rules.  Differences appear in the process of adopting the rules.
Only the Appellate and Civil Rules forms go through the full
Enabling Act process.  More importantly, the role played by forms
differs greatly among the different sets of rules.  Those
differences may account in part for the choice whether to rely on
the Enabling Act, but do not seem to provide a full explanation.
For the moment, there does not appear to be a compelling reason to
establish uniform practices across the advisory committees and sets
of rules.

Work by the Subcommittee will continue, and the Civil Rules
Committee will take account of it.  It remains to determine whether
any recommendations will be ready for action by the Standing
Committee in 2012. 

Class Actions

The Committee has opened the question whether class-action
practice should claim a place on the agenda for consideration over
the next few years.  The most recent phase of class-action work
began in 1991 and culminated with amendments that took effect in
1996 and 2003.  It was a painstaking and lengthy process,
undertaken after an interlude in which courts developed the 1966
Rule 23 amendments in many creative ways.  Interpretations of Rule
23 have continued to evolve since 2003.  The Class Action Fairness
Act of 2005 has brought new and different kinds of class actions to
the federal courts.  And the Supreme Court has rendered a number of
important class-action decisions in recent years.  As difficult,
protracted, and contentious as any project would be, it seems
suitable to ask whether the Committee should prepare to make room
for Rule 23 on its near-term agenda.

Brief initial discussion suggested several topics that might
be raised if class actions are brought back to the agenda.  One
involves proof on the merits in determining whether to certify a
class.  In the most recent class-action work, the Committee
recognized that measuring predominance and superiority for a (b)(3)
class may justify consideration of a "trial plan" that predicts how
the claims might be tried on the merits.  Some preliminary sense of
the merits is involved.  This perception has been developed in
different ways by different courts.  Review may be appropriate to
assess the depth of the preliminary consideration of the merits
that may be suitable at the certification stage.  Questions of
preliminary discovery on the merits would be tied to this review.
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Issues classes present a separate set of questions.
Enthusiasm for issues classes rose and then diminished during the
most recent work.  Some observers fear that the predominance
requirement for a (b)(3) class is being applied to defeat any use
of class adjudication in circumstances that might benefit from at
least class-wide resolution of important common issues.

The criteria for reviewing proposed class-action settlements
vary among the circuits, at least in the length and content of the
lists of factors to be considered.  A list of factors was included
in early drafts of the amendments finally made to Rule 23(e).  The
list grew to something like a dozen factors, several of them
innovations on the case law.  The Committee came to fear that the
list would be treated as a simple check-off, perhaps encouraging
rote application and discouraging serious case-specific review.
The list was transferred to the draft Note.  The same concerns led
to dropping it even from the Note.  Those judgments may have been
wrong.  Or, if right for the time, they may deserve further
consideration now.

Cy pres settlement provisions have come in for substantial
criticism, particularly to the extent that they provide remedies
that the law would prohibit in an adjudicated judgment.  It may
prove tricky to draft a rule prohibiting cy pres provisions, but
the effort could be launched.

The Supreme Court decision in Shady Grove Orthopedic
Associates v. Allstate Insurance Co., 130 S.Ct. 1431 (2010),
authorizes use of Rule 23 to provide a class-action remedy for a
state-law claim despite a specific state-law prohibition on
enforcing the claim by class actions.  It would be relatively easy
to disclaim this role for Rule 23.  The task may be worthy, if not
as a stand-alone project then as part of any more general project
that might be undertaken.

Another suggestion was that it might be useful to review the
American Law Institute Principles of Aggregate Litigation to
determine whether worthy subjects of reform can be found there.

The Committee has formed a subcommittee to begin initial
consideration of these issues, and looks forward to the advice that
will be generated by the panel discussion at this Standing
Committee meeting.

Other Docket Items

The Committee reviewed a number of proposals based on
suggestions made to the Committee by members of the public, bar,
bench, and another Judicial Conference committee.  The proposals
and dispositions are reflected in the draft Minutes.  One is that
a rule should be adopted to allow appeal by permission from an
order granting or denying discovery of materials claimed to be
protected by attorney-client privilege.  This proposal intersects
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the responsibilities of at least the Appellate, Civil, and Evidence
Rules Committees.  The Bankruptcy Rules Committee might have an
independent interest.  The Criminal Rules Committee also would be
interested if there is any thought that the proposal should reach
criminal prosecutions as well as civil actions.  The Civil Rules
Committee will defer any work on this subject pending expressions
of interest or a lack of interest in other committees.
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DRAFT MINUTES

CIVIL RULES ADVISORY COMMITTEE

NOVEMBER 7-8, 2011

The Civil Rules Advisory Committee met at the Administrative1
Office of the United States Courts on November 7 and 8, 2011.  The2
meeting was attended by Judge David G. Campbell, Chair; Elizabeth3
Cabraser, Esq.;  Judge Steven M. Colloton; Professor Steven S.4
Gensler; Judge Paul W. Grimm; Peter D. Keisler, Esq.; Dean Robert5
H. Klonoff; Judge John G. Koeltl; Judge Michael W. Mosman; Judge6
Solomon Oliver, Jr.; Judge Gene E.K. Pratter; Anton R. Valukas,7
Esq.; and Hon. Tony West.  Professor Edward H. Cooper was present8
as Reporter, and Professor Richard L. Marcus was present as9
Associate Reporter.  Judge Mark R. Kravitz, Chair, Judge Lee H.10
Rosenthal, outgoing Chair, Judge Diane P. Wood, and Professor11
Daniel R. Coquillette, Reporter, represented the Standing12
Committee.  Judge Arthur I. Harris attended as liaison from the13
Bankruptcy Rules Committee.  Laura A. Briggs, Esq., was the court-14
clerk representative.  Peter G. McCabe, Jonathan C. Rose, Benjamin15
Robinson, and Andrea Kuperman, Chief Counsel to the Rules16
Committees, represented the Administrative Office.  Judge Jeremy17
Fogel, Joe Cecil, and Emery Lee represented the Federal Judicial18
Center.  Ted Hirt, Esq., and Allison Stanton, Esq., Department of19
Justice, were present.  Observers included Alfred W. Cortese, Jr.,20
Esq.; Joseph Garrison, Esq. (National Employment Lawyers21
Association liaison); John Barkett, Esq. (ABA Litigation Section22
liaison); Chris Kitchel, Esq. (American College of Trial Lawyers23
liaison); Kenneth Lazarus, Esq.; John Vail, Esq. (American24
Association for Justice); Thomas Y. Allman, Esq.; Robert Levy,25
Esq.; Ariana J. Tadler, Esq.; William P. Butterfield, Esq.;26
Jonathan Redgrave, Esq.; John K. Rabiej, Esq. (Sedona Conference);27
Jerry Scanlon (EEOC liaison); Professor Lonny Hoffman; and Andrew28
Bradt, Esq.29

Judge Campbell opened the meeting by greeting Committee30
members, committee support staff, and observers. The Committee31
appreciates the interest shown by the observers in the Committee’s32
work, and welcomes the presence of several staff lawyers for the33
House Judiciary Committee.34

Two new Committee members were also greeted.  Dean Klonoff is35
a graduate of the University of California at Berkeley, and the36
Yale Law School.  He clerked for the Chief Judge of the Fifth37
Circuit, practiced with Jones Day for many years, took a chair on38
the law faculty at the University of Missouri, was a Reporter for39
the ALI Principles of Complex Litigation, and is Dean of the Lewis40
and Clark Law School.  Judge Oliver is a graduate of Worcester41
College and NYU Law School; he also has a masters degree.  He42
clerked for Judge Hastie in the Third Circuit. As Assistant United43
States Attorney he served as chief of both civil and appellate44
divisions.  He also was in private practice, and has taught at the45
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Cleveland-Marshall College of the Law.  He has been a judge since46
1994, and now is Chief Judge of the Northern District of Ohio.47

Jonathan Rose was welcomed as the new Rules Committee Support48
Officer; most recently he has been a partner at Jones Day, and has49
served in a variety of federal government positions.  Benjamin50
Robinson is the Deputy Rules Officer and Counsel; he too comes to51
the Administrative Office from Jones Day.52

This is the final meeting for Professor Gensler, who has53
completed serving his two terms.  He has provided much wise counsel54
during his time as member, and can be expected to continue to help55
the Committee in other roles.  Judge Kravitz will return to the56
Standing Committee, this time as Chair.  The Civil Rules Committee57
gained immediate benefit from his earlier years on the Standing58
Committee, and will benefit from his wise guidance as Chair.  Judge59
Rosenthal has been CEO, presiding judge, chief architect, and60
mother superior of the rules process.  As difficult as it will be61
to succeed her, Judge Kravitz will carry forward the outstanding62
tradition of her work.  Andrea Kuperman, who began as Rules law63
clerk for Judge Rosenthal, will transition to serving in the same64
role for Judge Kravitz.65

Judge Fogel, of the Northern District of California, is the66
new head of the Federal Judicial Center.  The Committee has67
depended on support by the FJC research staff for many important68
projects.  Several ongoing research projects attest to the role the69
FJC has played; the Committee will continue to draw as heavily on70
the FJC as can be fit into the many competing demands for its work.71

STANDING COMMITTEE REPORT72

Judge Kravitz reported on the June Standing Committee meeting73
and the September Judicial Conference meeting.  There were no rules74
items on the Judicial Conference calendar.  The Standing Committee75
considered the current Rule 45 proposal, liked it, and approved76
publication for comment.  The Standing Committee also discussed the77
activities of the Duke Conference Subcommittee and other Civil78
Rules projects.79

Judge Kravitz added that while chair of this Committee he had80
achieved outstanding results by delegating the most important work.81
Judge Campbell did a great job in leading the Discovery82
Subcommittee through, among other things, the Rule 45 proposal and83
the initial stages of the work on preservation, spoliation, and84
sanctions.  Judge Koeltl did a masterful job in orchestrating the85
Duke Conference, and has followed through with the Duke Conference86
Subcommittee.  Other Subcommittee chairs have done as well, albeit87
with less onerous tasks.  It is good to turn the reins of the88
Committee over to Judge Campbell.89
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APRIL 2011 MINUTES90

The draft minutes of the April 2011 Committee meeting were91
approved without dissent, subject to correction of typographical92
and similar errors.93

LEGISLATIVE ACTIVITY94

Andrea Kuperman reported on legislative activity that bears on95
the Civil Rules.96

The Law Abuse Reduction Act, introduced in both the House and97
the Senate, is the latest in a long string of bills that would98
restore the 1983 version of Civil Rule 11, superseding the changes99
made in 1993.  Professor Hoffman testified against the bill at a100
House hearing in March.  The FJC did extensive research on the 1983101
version, finding it caused many problems.  There is no indication102
that the 1993 version has called any problems.  The American Bar103
Association Litigation Section and the American College of Trial104
Lawyers oppose the bills.  The bill has been reported by the House105
Judiciary Committee.  There has been no activity in the Senate.106

The Sunshine in Litigation Act is similar to prior bills107
dating back through several Congresses.  The common feature is to108
require specified findings of fact before entering a protective109
order, or approving a settlement, to ensure that the order does not110
prevent dissemination of information relevant to the public health111
and safety.  The new version is different from earlier bills112
because it is limited to actions in which the pleadings show issues113
relevant to the public health and safety.  The rules Committees114
have opposed these bills over the years.  The Senate Judiciary115
Committee has favorably reported a bill, but it has not yet been116
taken up in the Senate.  The House bill has not been taken up.117

There is no legislation currently pending to address the118
Twombly and Iqbal decisions.119

HR 3401, the Consent Decree Fairness Act, would establish term120
limits on injunctive relief against state and local officials.  It121
would require scheduling order timing and content different from122
Civil Rule 16(b).  It would apply in only a narrow set of cases.123

DUKE CONFERENCE SUBCOMMITTEE124

Judge Koeltl delivered the report of the Duke Conference125
Subcommittee.  The Subcommittee was formed to deal with many of the126
questions addressed at the May, 2010 Conference at Duke Law School.127
Pleading issues have been left on a separate track, and issues128
relating to preservation and spoliation of discoverable information129
have been left with the Discovery Subcommittee.  This Subcommittee130
deals with the "great other."131
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A wide variety of proposals have been advanced to serve the132
cause of greater speed, efficiency, and justice. These are the133
goals of Rule 1.134

Many paths are open to pursue better results under present135
rules without need for any rules amendments.  The Federal Judicial136
Center is developing several means of improving judicial education137
programs and resources by emphasizing the flexible and powerful138
management tools available today.  Committee members, particularly139
Judges Kravitz and Rosenthal and Professor Gensler, drafted140
important portions of the new benchbook for judges, focusing141
particularly on Rule 16 conferences and the relationships between142
Rules 16 and 26.  The Sedona Conference has added the advice that143
it is really important to encourage chief district judges to urge144
effective use of these rules.145

Pilot programs also can be encouraged.  They will work best146
when they are framed from the beginning in ways that will enable147
the Federal Judicial Center to provide rigorous evaluation of the148
results.  The Seventh Circuit e-discovery pilot program was already149
under way, and was described at the Conference.  Since then the150
Northern District of California has adopted an expedited Trial151
Procedure.152

Another project has just been launched in the Southern153
District of New York, the Pilot Project Regarding Case Management154
Techniques for Complex Civil Cases.  The Project had its genesis in155
the Duke Conference.  Judge Scheindlin chaired the Judicial156
Improvements Committee that drafted the program, with the help of157
a very distinguished advisory committee that was widely158
representative of the bar and clients.  The lawyers were really159
enthusiastic about the project.  The full Board of Judges,160
including all active and all senior judges, adopted the program.161
Not every judge was enthusiastic — the program includes things that162
some had not been doing.  But the board decided to adopt the163
project as a court project; all judges are participating.  The164
procedures reflect the court’s trust of the bar.  The court165
respects the recommendations, and will attempt to do what the166
lawyers asked.  The program will run for 18 months.  The FJC is167
surveying lawyers in closed cases to provide a baseline for168
studying the project’s impact.  They are asking questions on such169
matters as whether there was a Rule 16 conference?  A Rule 26(f)170
conference? Were they useful?  The FJC will conduct another survey171
at the end of the project.  The second survey will be facilitated172
by adopting a set of docket flags to be used by court clerks for173
cases handled under the project.174

The Southern District procedures include shortening the time175
set by Rule 16(b) for the scheduling order from 120 days after176
service to 45 days after service.  The court is to do more than177
"consult" with the lawyers; there must be an actual conference,178
although it can be accomplished by phone or other means short of a179
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physical meeting.  There is a long list of subjects to discuss at180
the Rule 26(f) conference, and then at the Rule 16 conference.181
Discovery disputes are resolved by letter submissions, not motion;182
"we don’t have discovery motions."  A Rule 12(b)(6) motion stops183
all discovery other than Rule 34 discovery of documents and184
electronically stored information.  The number of Rule 36 requests185
to admit is limited to 50.  A lawyer who wishes to file a motion186
must have a pre-motion conference with the court.  Attorneys were187
unhappy with the Local Rule 56.1 statement, thinking it too long188
and too expensive; if the parties request and the court approves,189
the statement need not be filed.  If the court requires a190
statement, it must not exceed 20 pages per party.191

A pretrial report by the lawyers is required after fact192
discovery, and before expert discovery.193

It will be important to attempt to measure how effective these194
innovations are.  The court has some reservations about the ability195
to achieve rigorous measurement.196

The Committee has encouraged another endeavor, development of197
a discovery protocol for employment cases.  The project was198
fostered by the bar.  The drafting group included plaintiffs199
lawyers, headed by Joe Garrison, and defendant lawyers, headed by200
Chris Kitchel.  They inspired wonderful work, despite initial201
obstacles: "with litigators, you know"?  Many of the participants202
began by opposing elements favored by the other side: "never."  But203
ultimately, after a series of meetings and conference calls, and204
with the help of the IAALS and Judge Courlis, they finished the job205
"in the best spirit of the bar."  The resulting protocol is206
endorsed by the plaintiff lawyers and the defendant lawyers.  It is207
an intelligent, thoughtful way to begin the litigation.  It208
recognizes the information that reasonably will be produced, and209
aims to get it produced more directly than the usual discovery210
process, and early in the litigation.  This will enable the parties211
to evaluate the case, and to move it ahead to the second wave of212
discovery if it is fit to move ahead.  The second wave itself will213
be better focused.214

Chris Kitchel noted that the protocol was developed through215
vigorous debate.  Judge Koeltl and Judge Courlis were a great help.216
And it was a great committee.  The work began with discussion by217
Judge Rosenthal with Kitchel and Garrison at the Duke Conference.218
The protocol itself identifies the information lawyers should219
really want at the beginning of the action, the information that220
will enable the case to go forward before formal discovery.  The221
protocol will replace initial disclosures.  The group worked hard222
to make sure the obligations are mutual.223

Joe Garrison repeated the observation that Judge Courlis was224
a very good facilitator in resolving what seemed to be intractable225
disputes.  226
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Further discussion described some aspects of the protocol.227
The information is to be exchanged 30 days after the first response228
to the complaint.  The protocol will work better if there are no229
extensions.  No objections are allowed, other than to preserve230
privilege.  The ban on objections is the most important part; the231
protocol will not work if objections are allowed.  The materials232
also include a proposed protective order, but it is a "check-the-233
box" form because the participants could not agree on a single234
uniform order. There is a difference of opinion on whether235
discovery can be stayed on filing a Rule 12(b)(6) motion, but it is236
accepted that a stay may be appropriate if the action seems237
frivolous on the face of the pleadings.  The protocol applies to238
pro se parties as well as to represented parties.239

Although the protocol does not address the Rule 26(f)240
conference, the conference will be important.  It can help, for241
example, in forging agreement on a proposed protective order.242

Joe Garrison stated that the effort now should be to implement243
the protocol.  The work can begin by persuading the FJC and IAALS244
to post the protocol on their web sites.  It also would be245
desirable to post a list of the judges who are using the protocol246
around the country.  This information will make it much easier to247
adopt the protocol in other courts.  Adoption can be accomplished248
by a standing order, entered by an individual judge.  The order249
should be entered before the Rule 16 conference. It also will be250
good to encourage judges to comment on what is working, and on what251
can be improved.  A volunteer committee of three judges was later252
formed to help Joe Garrison and Chris Kitchel with monitoring and253
implementing the protocol. They are Judges Koeltl, Mosman, and254
Rosenthal.  Judge Fogel has agreed to send out a message from the255
FJC notifying chief district judges of the protocol, and urging256
adoption.  The letter will note that all the district judges on the257
Civil Rules Committee are adopting the protocol.  Those judges also258
will urge adoption by other judges in their districts.259

New pilot projects in other courts will be encouraged.  Emery260
Lee has agreed to be the clearing house for other projects.  Judge261
Kravitz noted that Judge Fogel had sent a message to all chief262
district judges asking that they identify all pilot projects, and263
thanked Judge Fogel for doing that.  All projects that are264
identified will be listed on the FJC web site.265

Beyond judicial education, ongoing empirical work, and pilot266
projects, the Duke Subcommittee also has an agenda of possible267
rules amendments.  The list has been whittled down over time, but268
additions also have been made and observers are invited to make269
suggestions.  One of the relatively recent additions is a proposal270
to add new limits on the numbers of discovery events, adding271
numerical limits to Rule 34 and Rule 36, and perhaps reducing the272
limits in at least Rules 30 and 31.  The limits could be set to273
reflect the median experience revealed in the FJC survey for the274
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Duke Conference, perhaps with a slight margin.  For example, the275
limit to 10 depositions per side might be reduced to 5, better276
reflecting the fact that in a majority of cases the parties take277
only 2 or 3 per side.278

The focus of rules proposals has been on the beginning of279
litigation.  The time for the Rule 16(b) scheduling order could be280
accelerated, and an actual conference could be required.  The need281
to actually hold a Rule 26(f) conference could be underscored.  The282
Rule 26(d) discovery moratorium could be changed by providing that283
discovery requests can be made before the Rule 26(f) conference,284
although responses are not required until a time after the285
conference.  The conference would then be better focused on at286
least the initial discovery requests actually made in the case.287
(It was noted that even good lawyers seem to forget the moratorium,288
as shown by requests to stay discovery before the 26(f) conference.289
And they may forget that in many cases the moratorium obviates any290
occasion to seek a stay of discovery pending disposition of a Rule291
12(b)(6) motion because there has not yet been a Rule 26(f)292
conference.)293

Emery Lee described ongoing and pending FJC research projects294
to support these efforts.  A docket study aims at measuring the295
frequency of scheduling orders, the time entered, the typical296
length of discovery cut-offs, and the holding of Rule 26(f)297
conferences.  They are surveying lawyers in the Southern District298
of New York as the foundation for measuring the effects of the299
complex case management pilot project.  Next February a300
questionnaire will go out to lawyers seeking information about the301
second phase of the Northern District of Illinois e-discovery pilot302
project.303

So far there have not been many responses to the FJC message304
asking about local experiments.  It is not yet clear what should be305
done with the information as it accumulates.306

The work on scheduling orders and Rule 26(f) conferences has307
progressed to the point of an initial report on scheduling orders308
and discovery cut-offs.  It has proved difficult to identify309
scheduling orders in the CM/ECF system.  Courts use different codes310
for scheduling orders.  Some of the codes bury this information311
"deep in the docket leaves."  Many can be found by searching for a312
discovery cut-off.  But not all.  The search has turned up more313
than 11,000 scheduling orders.  The median date of entry is 106314
days from filing the action; the mean is 120 days.  The median315
discovery cut-off is 6.2 months, or approximately 10 months from316
filing to the first discovery cut-off.  This initial search will be317
followed by a nationwide closed-case survey.  A closed-case survey,318
however, encounters difficulties.  Lawyers’ memories often fade as319
to closed cases.  Even identifying the attorneys who were involved320
in a case at the time for a scheduling order or Rule 26(f)321
conference may prove elusive because the lawyers who were on the322
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case when it concluded may not be the same as those who filed it,323
particularly in complex cases.324

Judge Koeltl noted that the Duke Subcommittee agenda also325
includes three proposals by former Committee member Dan Girard to326
reduce evasion and stonewalling.  One frequent problem is that a327
party objects to document requests in broad blanket terms at the328
outset, then produces documents "subject to the objections," but329
does not say whether some document have been withheld from330
production because of the objections.  The Lawyers for Civil331
Justice group opposes the Girard proposals; he has responded to332
their objections.  The proposals continue to command a place on the333
agenda.334

Other rules topics include adding express provisions requiring335
cooperation among lawyers.  Rule 1 could be amended to require the336
parties as well as the court to act to achieve the just, speedy,337
and inexpensive determination of every action or proceeding.338
Cooperation also could be built into Rule 16 or the discovery rules339
in various ways; all that exists now is a reference in the title of340
Rule 37, a remnant of an abandoned proposal to insert a duty to341
cooperate into rule text.342

Proportionality continues to be an object of concern,343
particularly with respect to discovery.  Proportionality is made an344
explicit requirement in Rule 26(b)(2), and Rule 26(b)(1) — as well345
as other rules — expressly invokes (b)(2).  Proportionality also346
can be implemented through Rule 26(c) protective orders.  And the347
FJC survey for the Duke Conference suggests that for a great many348
cases, discovery is held within appropriate limits proportional to349
the needs of the case.  But it also seems clear that discovery can350
run beyond what is reasonable.  When courts of appeals discuss the351
scope of discovery, they seldom mention proportionality.  New rule352
provisions might yet provide some help, perhaps as part of Rule353
26(b)(1) defining the scope of discovery.354

Much of the Subcommittee’s focus will be on the beginning of355
litigation.  As already noted, Rule 16(b) might be revised to356
require an actual conference among the attorneys and a judicial357
officer, whether or not in person.  The time for the scheduling358
order could be advanced.  The scheduling order provisions might be359
expanded to include a date for explicitly abandoning claims or360
defenses that a party has decided not to press further.  A361
provision might be added to address stays of discovery pending a362
motion to dismiss.  And as also already noted the Rule 26(d)363
moratorium might be reconsidered, perhaps to allow discovery364
requests to be made — but not answered — before the Rule 26(f)365
conference.366

Discovery cost-shifting also may be considered.  And the time367
for serving contention interrogatories might be considered,368
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creating a presumption that they are appropriate only after fact369
discovery has closed.370

Discussion began with an observation that the case law on cost371
taxation for discovery is growing.  The amendment of 28 U.S.C. §372
1920 to allow costs for "exemplification" has led some courts to373
expansive awards of costs for responding to discovery of374
electronically stored information.  The conduct of e-discovery375
could be dramatically affected by a string of cost awards in the376
hundreds of thousands of dollars.377

Judge Campbell noted that Arizona sets a presumptive 4-hour378
limit to depositions.  About half the lawyers who appear before him379
stipulate to adopting this limit.  The result is better-focused380
depositions.  And his Rule 16 order limits the parties to 25381
requests to produce under Rule 34 and 25 requests to admit under382
Rule 36.  Requests to expand these limits are made in about 5% of383
his cases.  They work.384

Another observed that the Sedona Conference is discussing the385
interplay between Rule 16 and Rule 26, and will have some386
suggestions.387

It also was noted that the panel discussion of the "rocket388
docket" practices in the Eastern District of Virginia to be held at389
this meeting is part of the Duke Conference Subcommittee program.390

The possibility of holding a second "Duke" Conference in the391
spring of 2013 is being considered.  At least one purpose would be392
to present concrete proposals for rule amendments for discussion393
and evaluation.  To do that, concrete proposals must be developed.394
The goal would be to present a package of changes that work well395
together, and that will be acceptable to lawyers "on both sides of396
the v."  There also should be room to hear "bigger picture"397
proposals.  No final decision has been made whether, or when, to398
hold a second conference of this magnitude.399

     The final part of the Duke Conference Subcommittee report400
addressed a "mailbox" suggestion by Daniel J. DeWit proposing401
adoption of a new Rule 33(e).  This rule would authorize a party402
who serves a request to admit under Rule 36 to serve with the403
request an interrogatory asking whether the response was an404
unqualified admission.  If not an unqualified admission, the405
responding party should state all facts on which the response is406
based, identify each person who has knowledge of those facts, and407
identify all documents and tangible things that support the408
response.  The Subcommittee recommends that this suggestion be409
dropped from the Committee agenda.  The proposed provision would410
"add clutter" to the rules; it would generate disputes; and the411
described information can better be got by other means.   The412
Committee unanimously approved a motion to drop this item from the413
agenda.414
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DISCOVERY: PRESERVATION AND SANCTIONS415

Judge Campbell began the discussion of preservation and416
sanctions by observing that these questions were raised by a very417
distinguished panel at the Duke Conference.  The panel presented a418
unanimous recommendation that the Committee do something to address419
these problems.  The recommendation included a list of issues that420
might be addressed by rules provisions.  The Discovery Subcommittee421
began work in the fall of 2010.  It has had several meetings and422
conference calls.  It held a miniconference in Dallas on September423
9, 2011, hearing a wide range of views from many lawyers,424
technology experts, and others.  Suggestions continue to arrive425
from many groups, down to a November 6 letter from Ariana J. Tadler426
and William P. Butterfield.  The flow of additional information427
will continue, and is encouraged.428

Judge Grimm introduced the Subcommittee report by praising the429
September 9 miniconference as tremendously educational for everyone430
involved.  There were many submissions before the conference began.431
Some presented empirical work.  Others were based on experience.432
There were formal papers and other submissions.  This wealth of433
material is included in the agenda book for this meeting; along434
with a few pages of notes on Subcommittee discussions, the material435
runs from page 87 through page 516.  The round-table discussion436
involved many people.  The Subcommittee has held two conference437
calls after that.438

One submission, by Robert Owen, a private practice attorney,439
presents 26 pages of specific recommendations for radical reform.440
The views expressed reflect the concerns of many.  Current law is441
inconsistent and imprecise.  There seems to be an assumption that442
there is a lot of destruction.  Current rules on proportionality in443
discovery are not adequate to the need to protect against requiring444
preservation of disproportionately large volumes of information445
before litigation is even filed.  The operating regime has changed446
from "do not destroy" to "preserve everything."  The suggestions447
include these: (1) Carry forward the prohibition against448
intentional destruction.  (2) The trigger for a duty to preserve449
should be actual notice of the filing of an action or a petition to450
a government agency.  (3) Rule 27 should be amended to permit451
courts to enter a prefiling order to preserve information, on a452
showing of good cause.  (4)  The scope of preservation should be453
limited to the claims pleaded in the complaint.  The duty should be454
confined to materials in the possession, custody, or control of a455
party and used in its regular affairs.  (5) Punitive sanctions456
should be available only on a showing of bad faith.457

The Lawyers for Civil Justice proposals made after the Dallas458
miniconference discuss the economic benefits that would be achieved459
by clear rules on preservation and sanctions.  There should be a460
clear trigger for the duty to preserve: a reasonable expectation of461
the certainty of litigation.  The duty should be defined by concise462
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scope and boundaries.  It should be limited to information in a463
party’s possession, custody, or control and used in the ordinary464
conduct of business or personal affairs.  Non-active information465
need be preserved only on a showing of good cause.  No more than 10466
key custodians need be required to preserve, and preservation is467
required only for a period of two years preceding the preservation468
trigger.  The information should be that relevant and material to469
a claim or defense.  Sanctions should be awarded only for willful470
and prejudicial conduct intended to prevent use in litigation.471

The Sedona Working Group 1 has devoted much time and energy to472
discussing the issues explored in Dallas.  The Subcommittee is473
grateful for their work.474

The materials for the Dallas miniconference sketched three475
different approaches to drafting a preservation rule.  The first,476
taking many of its cues from the Duke panel suggestions, provided477
comprehensive and specific rules for triggering the duty to478
preserve, defining its scope and duration, and establishing479
sanctions.  The miniconference discussion suggested several480
difficulties with the specifics, and the Subcommittee concluded481
that this approach would require a great deal of work to generate482
specific provisions that might soon be superseded by advancing483
technology.  The second approach also addressed trigger, scope,484
duration, and sanctions, but only in general terms: reasonable485
scope, and so on.  This approach offered so little guidance as to486
be of little apparent use. The third approach focused on sanctions,487
in part because the fear of sanctions is said to drive many488
companies to preserve far more information than reasonably should489
be preserved, and in part because of the wide differences among the490
circuits in setting the levels of culpability required for491
different sanctions.  This approach would not directly define a492
duty to preserve, but limiting the definition of conduct that493
supports sanctions would provide implied directions about what494
preservation is required.  It won the Subcommittee’s tentative495
support as the most promising path to be pursued.  But the Sedona496
group thinks it premature to attempt even this approach.  They497
think it better to attempt to strengthen Rules 16 and 26(f), and to498
pursue further education of bench and bar.499

Opponents of adopting any preservation rule argue that500
Enabling Act authority does not extend to a rule that would require501
preservation before an action is filed in a federal court.  The502
Subcommittee decided to carry this question forward in a general503
way.  It seems best to attempt to draft the best rule that can be504
crafted, and then to focus the Enabling Act inquiry on this505
specific model.506

Professor Hubbard, at the University of Chicago, provided a507
thought-provoking article.  He begins with the reflection that508
judges and lawyers evaluate preservation decisions in hindsight,509
while actual preservation decisions must be made ex ante.510
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Judgments should be based on what was reasonable in prospect, not511
on what seems reasonable with the benefit of hindsight.512
Proportionality cannot be measured by the judge, who often will not513
have the information needed to measure preservation in reasonable514
proportion to the needs of the case.  It is better to place515
responsibility on the parties.  And the responsibilities must be516
distinguished: not to spoliate; to preserve; to retain in light of517
the obligations imposed by law independent of preservation for518
litigation; to produce.  A duty to preserve is not the same thing519
as a duty to not spoliate.  When there is a duty to preserve, it520
should be defined by setting a presumptive limit on the number of521
custodians who must be directed to preserve.  With even a generous522
limit such as 15 custodians, having a limit will provide a focal523
point for bargaining between the parties.  Without giving at least524
this much presumptive protection to the party that has a525
disproportionate share of the information, the party who has little526
information has no incentive to bargain to a reasonable527
preservation regime.  Sanctions should be imposed for loss of528
information only on showing a guilty state of mind.  The rules529
should be amended.530

The Tadler-Butterfield letter urges it is too early to adopt531
comprehensive rules changes.  The 2006 amendments addressing532
discovery of electronically stored information are only 5 years533
old.  Important questions have been raised, but there is no need534
for the level of change recommended in any of the models.535

The Subcommittee now seeks direction from the Committee. What536
direction should be followed?  Do nothing?  Is it time to draft a537
proposed rule, or should more information be gathered?  What should538
a proposed preservation rule look like?  If not a preservation539
rule, would it be better to draft a sanctions rule that backs into540
preservation and indirectly reduces the fears of those who are541
over-preserving?542

Professor Marcus carried the discussion on, stating that the543
basic message is one of caution "in dealing with things we do not544
fully appreciate or understand."  The Committee first began545
thinking about these sorts of problems more than 15 years ago.546
From 1997 to 2003 it was uncertain what approach to take.547
Preservation was a concern then, as now.  After a temporary548
impasse, the Committee moved ahead toward adoption of what now is549
Rule 37(e).  "Facebook did not exist then."  And new technologies550
continually appear that require consideration.  One recent example551
is news of a program that sends and receives e-mail messages552
without leaving any record.  But it may be that for the time and553
the problems that were addressed, "we got it about right."  The554
letter from RAND in the materials argues that the law may be555
relatively stable vis-a-vis technology with respect to the part of556
the discovery cycle that involves actual production of information.557
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Preservation law and practice is not stable.  The agenda book558
summarizes the many divergent thoughts that have been expressed to559
the Subcommittee.  Fifteen years ago the Committee proceeded560
cautiously, with deliberation.  How fast should we move now?561
Proliferating social media, smart phones, all sorts of hard- and562
software developments raise all sorts of questions.  But there is563
a "very much enhanced concern" with preservation that may justify564
attempts to move toward rules changes.565

Judge Campbell recounted the Dallas conference descriptions of566
the problems corporations face.  A big corporation with 200,000567
employees may lose or transfer 10,000 of them every year.  We heard568
of a corporation that had 10,000 employees under a litigation hold.569
One company told of spending $5,000,000, increasing at a rate of570
$100,000 a month, preserving information against the prospect of571
litigation that had not yet even been filed.  There is a great572
concern about differences in the standard of fault that supports573
sanctions.  The consequence is that people over-preserve.574

As serious as the problems are, there are many ongoing efforts575
to develop more information to support better-informed rules576
proposals.  The problem is real.  The risks in addressing it577
prematurely are real.  Should the Subcommittee at least work toward578
developing a draft or drafts that might be considered for a579
recommendation for publication at the March meeting?580

Discussion began with agreement that these are really tough581
questions.  But does the prospect that technology will change582
continually justify a failure to do anything, ever?  People are583
very concerned about the ex ante duty to preserve.  "The trigger is584
very important."  It is all very difficult.  "But perhaps we should585
do something now."586

A committee member expressed similar troubles about the587
trigger, but suggested that "sanctions is the area where we can do588
something now."  Attempting to define a trigger would be hard.  No589
reputable corporation will chance sanctions.  The result is to590
preserve under the most severe view. "I would not defer a uniform591
rule on sanctions."592

The Committee was reminded that these questions overlap the593
rules of conduct for lawyers.  Professional obligations also will594
engender very conservative behavior.  The Committee should proceed595
with great caution.  This theme recurred.  "Everything comes down596
to attorney conduct."  Years ago, the Standing Committee worked on597
developing federal rules of attorney conduct.  It held three major598
conferences, and then gave up.  Although the Committee was599
concerned about Enabling Act limits, interested members of Congress600
thought the subject is within the Act.  The result today is that601
most districts adopt a dynamic conformity to local state rules.602
Local rules usually are the ABA Model Rules, with some local603
adaptations.  The rules forbid unlawfully obstructing another604
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party’s access to evidence, and speak in other ways to issues that605
bear on preservation.  Sanctions can be imposed under the state606
systems of attorney regulation.  "This is very difficult.  But that607
is not to argue we should do nothing."  Responding to an608
observation that the attorney discipline rules do not command609
federal courts to impose Rule 37 sanctions, it was noted that610
lawyers do have to worry about state sanctions.  But it was611
suggested that state sanctions may be a source of "angst that we612
cannot do anything about."  The Code of Conduct for judges, indeed,613
obligates judges to notify disciplinary authorities of lawyers’614
violations of professional responsibility requirements.615

Another member suggested that the attempt to focus on616
spoliation as the easier target cannot really succeed because617
preservation is so tightly tied to spoliation.  And a rule on618
sanctions will lead to emergence of new specialists in how to619
litigate spoliation issues.  Who will decide those issues?  "We620
cannot escape" defining triggers for the duty to preserve.621

A Subcommittee member noted that at the end of the September622
miniconference he had suggested the Committee should think hard623
about the advantages of doing nothing.  But that probably is not624
the best answer.  "At least a sanctions rule is necessary."  And it625
may prove that a workable sanctions rule cannot be completely626
divorced from trigger and preservation issues.  A rule must attempt627
to hit a rapidly moving target.  The proposal that the obligation628
to preserve should be triggered by a "reasonable expectation of the629
certainty of litigation," for example, does not provide real630
certainty in the current landscape.631

Another Committee member observed that although it is possible632
to think about a sanctions rule rather than an express preservation633
rule, the separation is difficult.  If different courts have634
different concepts of trigger, scope, and duration, the outcomes635
will be different.  "How do you plan to avoid sanctionable636
behavior"?637

Yet another Committee member thought the submissions to the638
Subcommittee are impressive.  Some urge that we do nothing,639
implementing the principle that the first thing is to do no harm.640
Others urge that attempting specific or general rules on trigger,641
scope, and duration is too risky, but that a sanctions rule may be642
feasible.  There are variations on the level of detail that might643
wisely be incorporated in a sanctions-only approach.  It is644
possible to craft a sanctions rule that incorporates an idea of645
reasonable conduct that should not be sanctioned.  "The number of646
cases where this actually comes up is limited.  People self-647
regulate for fear of extreme cases."  At the end, it seems likely648
that an explicit preservation rule, whether one that expresses649
detailed obligations or one that simply directs reasonable650
behavior, will not repay the effort of creating it.  But a creative651
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sanctions rule may be useful to protect against extreme behavior.652
"People will talk more and that will reduce problems."653

Committee discussion continued with the view that a sanctions654
rule will provide only limited help with the preservation655
obligation.  The guidance "will be hard to build on."  "But a656
uniform rule on sanctions is important even if it does not address657
preservation."  The rule is likely to come up short of the most658
demanding present standards, and in this way will provide some659
comfort.  Preservation is important.  The Committee should continue660
to work on it as a highly significant problem.661

An observer suggested that there is a "big Erie problem."  The662
source of the duty to preserve bears on the cure; is it state law?663
federal procedure?  substantive law?  There also is a nomenclature664
issue — what is a "sanction"?  A curative order is not a sanction,665
and any rule must draw the distinction.  An order directing666
additional discovery, or shifting costs, to compensate for the loss667
of information is not punitive.  "Negligence is better fit for668
curative orders than for sanctions."669

The diversity of present law was explained in part by looking670
to the charts breaking the questions down by circuit.  Most of the671
decisions are district-court decisions.  Courts of appeals do not672
often get these cases.  That may provide added reason for adopting673
a rule, achieving greater national uniformity.674

The value of working toward a sanctions rule was further675
underscored by urging that success would produce national harmony,676
"replacing present cacophony."  It is not good to have many677
different standards in different courts.  Negligence, for example,678
might support cost-shifting, but not adverse inferences.  It may679
not ever be possible to create a satisfactory preservation rule,680
but it makes sense to move ahead on sanctions.  In any event, the681
Standing Committee may incline toward a conservative approach,682
welcoming a uniform sanctions rule, recognizing a preservation rule683
as presenting an ongoing challenge that deserves continued684
attention but may not yield to early answers.685

The Committee was reminded that the 2006 amendment of Rule 37686
was narrow. It was conceived as a first step.  "It was an essential687
first step because of the degree of anxiety that had already688
developed."  It was an attempt to catch up with the fact that with689
automated information systems, "doing nothing can cause the690
destruction of information."  It was understood that the Committee691
would continue to study the problem.  Electronically stored692
information is different from paper information in these693
dimensions.  Are more changes needed?  Reducing the fear of694
sanctions may reduce the extent of over-preservation.  "It can be695
good to do something, rather than risk never doing anything."696
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Turning to scope, it was suggested that the preservation697
obligation leads to discovery.  Should the scope of the duty to698
preserve be tied to the scope of discovery?  Or should it be699
something less than everything that can be anticipated to fall700
within the scope of discovery after litigation is filed?  It might701
prove awkward to define a scope of preservation different than the702
scope of discovery.  And it may be that the Duke Subcommittee will703
recommend that the scope of discovery be narrowed; that would bear704
on the scope of preservation, reducing the burdens.705

All of this discussion, initially focused on whether to706
attempt anything, clearly moved in the direction of counsel about707
what to do.  A transitional summary was offered.  Defining the708
trigger for a preservation duty is the subject most likely to raise709
concerns about making changes to the common law.  The notion of710
spoliation goes back a long way; it is anchored in an 1817 Supreme711
Court decision, which in turn has roots in the common law.  But712
would it help to have a rule that identifies conduct that is713
sheltered?  Is it possible to address proportionality in714
preservation, compare the present discovery rules?  As Professor715
Hubbard’s article points out, the parties have to make preservation716
decisions, and courts enforce proportionality.  A sanctions rule717
can address reasonable care, proportionality, attempts at718
discussion among parties or intending parties to solve the problem719
(as compared to an over-reaching preservation demand letter).  Is720
it indeed legitimate to build into a sanctions rule factors that721
will protect reasonable behavior?722

The Committee was reminded of the recommendation that it will723
work best to devise the most attractive rule that can be drafted,724
and then to determine whether it can be squared with the Enabling725
Act.  A sanctions rule could be more detailed than any of the726
drafts yet devised.  And "Rule 37 sanctions in a case actually727
before the court seem to fall in the heartland of § 2072."728

The Subcommittee began with the view that it should restate729
the generally accepted definition of the events that trigger a duty730
to preserve: a reasonable expectation of litigation.  But recent731
discussion has suggested that the common and general rule should be732
changed, that it creates problems that should be addressed.  The733
Department of Justice, on the other hand, disagrees.734

Defining the scope of the duty to preserve also is a problem.735
Actual rulings on actual questions are not easy to predict.  That736
makes it difficult to decide on what to preserve, particularly737
before litigation is filed.  Specifics could be built into a738
sanctions rule, such as a presumptive upper limit on the number of739
custodians to be directed to preserve, but this approach might740
encounter difficulties.   Or the limit could be built into "Rule741
26."  The number of custodians could be set, for example, at 15,742
requiring good cause to raise the number.  The attorneys would be743
required to confer before making or opposing a motion to raise the744
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number.  And the presumptive limits would tie back to measuring745
what it is reasonable to preserve.  Still, it is not clear whether746
such a rule would make a difference.  The proposal that became Rule747
26(b)(2)(B) caused consternation when it was published; it is not748
clear whether it has made any difference in practice.749

The concept that Rule 37 limits on sanctions may be750
appropriate was said to rest on the belief that inherent authority751
is what authorizes sanctions under present practice.  If a752
sanctions rule gets it right on the level of culpability for753
different sanctions, the Chambers v. NASCO, Inc. [501 U.S. 32754
(1991)] concept of inherent authority would likely not be a serious755
threat.756

Concern was expressed that this discussion reinforces the fear757
that it is premature to begin drafting.  The position of the758
Department of Justice has been described as "do nothing," but that759
is not accurate.  Instead the Department believes it is important760
to work toward a careful approach.  With pleading, the Committee761
has declined to rush into rule drafting.  It is wise to wait to762
sense the scope of any problems, so as to draft a workable763
solution.  What we have now is a snapshot.  We need a better sense764
of the direction of the law, about effects on pro se litigants,765
about access to information, and about access to justice.  "There766
is a lot to do.  Drafting language is premature."767

Another Committee member suggested that "there is a real768
problem."  A sanctions rule would not get directly to preservation.769
Thought should be given to developing a preservation rule.  "We770
should not give up on that, even if we do sanctions first."771

The virtues of going slowly about the task were suggested from772
a different perspective.  There are choices intermediate between773
creating a rule now and doing nothing.  Education of bench and bar774
might accomplish something.  "If huge numbers of litigants do not775
experience preservation as a big problem," immediate drafting776
efforts may not be justified.  A similar thought was that there is777
room to go forward with drafting a rule, but it is unclear whether778
it is reasonable to aim to achieve a proposal for publication at779
the March meeting.780

An observer said that "there is a vacuum.  It is filled by781
judges deciding cases.  A sanctions rule would be some help, but it782
would not help businesses to understand what they have to do.  We783
need guidance."784

Identifying the trigger for a duty to preserve came back for785
discussion.  The first comment was that the RAND study discussed at786
the Dallas miniconference found that in-house people find the law787
clear.  The Sedona Conference agrees.  So does the chart of788
decisions prepared by Judge Grimm.  A reasonable expectation of789
litigation triggers the duty to preserve.  The differences arise in790
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evaluating the established trigger.  Some think it works.  Others791
think it too broad, urging scaling it back to a reasonable792
anticipation of the certainty of litigation.  And yet others would793
narrow it further, to arise only on the filing of an action or794
service of a subpoena.  There have been strong reservations about795
proceeding with a rule in the shape of the specific model that796
lists a number of specific triggers, such as receipt of a letter797
demanding preservation.798

The next observation was that the common law "is causing the799
preservation of information far out of proportion to its value in800
litigation."  If we have authority to do so, it would be good to801
limit the trigger.  An observer challenged this view, opposing any802
change.  Seizing on the "reasonable expectation of the certainty of803
litigation," this comment asked how this standard would work when804
a statute of limitations may extend for years into the future?805

Examples given at the Dallas miniconference were recalled.  A806
duty to preserve may properly arise "before there is a lawyer even807
in sight."  "A patient dies in the operating room; an engine falls808
off an airplane."  "We have to continue to work on preservation,809
even though we may never succeed in crafting a workable rule."810
Judge Scheindlin, who has dealt with these issues extensively,811
believes it would be sensible to adopt a rule.812

A district judge offered several thoughts.  Some companies now813
have specialists in e-discovery on staff.  One case illustrates a814
special problem — it is a patent infringement action pending in815
Delaware and California; the different courts have different816
preservation standards.  The resulting costs run in the tens of817
millions of dollars.  Technology is changing rapidly;  "you can818
store almost anything easily in the cloud."  And the Supreme Court819
decision in the MedImmune case changes the trigger — it is not the820
certainty of litigation, but something much looser.821

It was asked what policies should be followed in defining the822
trigger.  Is it to save money?  Protect access to information?  A823
firm has many reasons to preserve information, including state and824
federal regulation and business reasons.  What problems are we825
trying to solve in adopting an independent duty to preserve for826
litigation?  In patent cases, for example, there will be a huge827
preservation endeavor independent of any rule-based duty to828
preserve.  "We need a better sense of the reasons to move toward829
adopting a rule."830

A Committee member responded that there is a class of831
corporations spending a lot of money on what they think is832
unnecessary preservation.  "The value of uniform standards for833
sanctions is real.  This is a significant problem.  Can we address834
it"?  Identifying the trigger is a problem.  Most firms assume the835
common-law trigger.  The disparate standards for sanctions also836
present problems.837
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Preservation duties and sanctions affect plaintiffs as well as838
defendants.  The problem is important.  Whether or not a839
publishable proposal can be drafted by March, it is important that840
work on a sanctions rule should go forward.841

A broader conceptual approach was suggested.  "Over-842
preservation is an error.  So is under-preservation.  We cannot843
build an error-free system.  So how do we define success"?  Is it844
an acceptable error rate for parties acting in good faith?  Should845
we weight differently the costs of over- and under-preservation?846
The best we can achieve will be clarity.  Certainty is not within847
reach.848

The first response to this question was that it would be a849
success to reduce the consequences of under-preservation, to reduce850
the tendency to over-preserve.  A rule change will not give851
certainty.  But there is a chorus of people who request information852
— mostly plaintiffs — who fear that needed information will not be853
there.  And those who are called upon to produce information fear854
sanctions, and the reputational effect of sanctions.  Neither side855
can be fully protected by a rule.856

So a Committee member agreed that it is good to conserve857
resources, to avoid wasting time and resources on litigation.  But858
"it’s not just about the parties, or the court system."  There is859
also a public interest in deciding controversies on the merits.860
"We cannot easily monetize that."  Preservation entails cost, but861
the cost is constantly diminishing.  "The cost of error on the862
merits will not diminish."  The goal of certain guidance to863
litigants should not be reached by creating a loophole for non-864
preservation.  And the trigger for preserving information in865
anticipation of federal-court litigation should not be different866
from the rules and practices that guide real-world preservation of867
information in other ways.868

The suggestion that the cost of preserving electronically869
stored information is small was met by observing that although the870
cost seems to fall continually per unit of information, there is an871
unending supply in the number of units.  "We cannot say that the872
cost of preservation is de minimis."  On the other hand, there is873
an independent reason to be wary of adopting a trigger based on the874
actual filing of an action — "we will have more cases filed."875

Discussion of preservation obligations concluded by agreeing876
that this is a very important task.  There is much yet to learn.877
The Committee and Subcommittee can expect to receive continuing878
submissions of new information and views; the submissions will be879
much appreciated.  The Subcommittee will look for near-term880
solutions, such as sanctions.  But "it should work as if all issues881
are still in play."  The Subcommittee will report to the Committee882
at the March meeting.883
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RULE 45884

Professor Marcus said that work on the proposed Rule 45885
amendments that were published for comment in August could command886
an important part of the agenda for the March meeting.  No one887
asked to testify at the hearing that was scheduled for this888
morning; it was cancelled.  It remains to be seen how many people889
will appear for the two hearings scheduled in January.890

The published proposal sought to simplify Rule 45; to revise891
the notice provisions and make them more prominent; to reject the892
Vioxx approach to commanding a party or its officer to appear at893
trial; and to establish authority to transfer a nonparty subpoena894
dispute to the court where the action is pending.  The Vioxx895
proposal was accompanied by a request for comment on an alternative896
that was not endorsed by the Committee, granting the court897
authority to command a party to appear as a witness at trial.898

Modification of the notice provision expanded it to include899
trial subpoenas as well as discovery subpoenas.  But it did not900
include any requirement of subsequent notice as information is901
produced in response to the subpoena.  The American Bar Association902
Litigation Section feels strongly that notice of production should903
be required.  There are likely to be extensive comments on that904
subject.905

The standard to transfer a discovery dispute was set at906
consent of all, or "exceptional circumstances."  There have been907
two written comments so far, pointing in different directions.908

Another comment has suggested that a provision akin to Rule909
30(b)(6) be adopted for trial subpoenas, so that a party could910
subpoena a corporation or other entity with a direction that it911
provide witnesses to testify on designated subjects.  The912
Subcommittee considered this possibility early on, and rejected it913
for a variety of reasons.  But it has been brought back and will be914
considered further.915

The relative paucity of early comments was not seen as a sign916
that there will be few comments overall.  The rate of submitting917
comments commonly accelerates toward the deadline.  Early hearings918
often are cancelled; they tend to be held, and to be useful, when919
a proposal stirs deep controversy.  These issues are presented in920
some pending MDL proceedings, providing an added incentive to921
comment.922

CASE MANAGEMENT PRACTICES, EASTERN DISTRICT OF VIRGINIA923

Peter Keisler chaired a panel presentation on the "rocket924
docket" practices in the Eastern District of Virginia.  Panel925
members included Judge Leonie M. Brinkema; Judge Thomas Rawles926
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Jones, Jr.; Dennis C. Barghaan, Jr., Assistant United States927
Attorney; William D. Dolan, III, Esq.; and Craig C. Reilly, Esq.928

Judge Brinkema opened the presentation by summarizing: "The929
heart of the matter is not to waste time."  The court has local930
rules and practices.  But it also has "a shared judicial931
philosophy."  The court takes pride in being one of the fastest932
courts in the country.  That helps the court. There are no933
"renegade judges," an essential part of making it work.  It also934
helps the bar.  The bar have become accustomed to the practice.935

The practice begins with an early scheduling order.  The order936
is one page long.  It provides the structural framework.  There is937
an early date for a Rule 16 conference with a Magistrate Judge.938
There is an early discovery cut-off, set for the second Friday of939
the month — usually about 16 weeks.  Most lawyers know that when940
you file a case, "you need to be ready to try it soon."  Final941
pretrial conferences are set for the third Thursday of the month.942
Lawyers file plans for these conferences, and know that trial will943
be held approximately eight weeks after the conference.944

The scheduling order sets the time for objecting to exhibits.945
This cuts out a lot of work.  The order limits the number of946
nonparty, nonexpert depositions to five.  It also limits the number947
of interrogatories.  "We are extremely strict about enforcing the948
order.  But there is some flexibility."949

"We do not let lawyers dictate the schedule."  They cannot950
agree to extend the discovery cut-off or the like.  They can agree951
to submit a joint motion, but the court may deny it.952

"Another technique is to rule from the bench as much as953
possible."  With adequate briefs and bench memos, the court should954
be able to rule on most motions after brief argument.  "I do it on955
about 85% of motions."  This saves a lot of time as compared to956
writing opinions.957

The court uses its magistrate judges very efficiently.  It958
avoids referring matters that call for a report and959
recommendations; that procedure uses the time of two judges.960

Friday is motions day.  Criminal motions are scheduled for961
9:00, civil motions for 10:00.  Lawyers know to notice motions for962
a Friday.963

Judge Jones began his presentation by noting that from the964
perspective of a magistrate judge, the district judges "have not965
given up their independence."  They agree with the docket966
practices.  Empirical evidence shows that these practices achieve967
efficiencies and economies in managing their own dockets.968
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The standard management of pretrial matters is left to the969
magistrate judges up to the close of discovery.  "The970
predictability for the bar enables us to move at the pace we do."971

At the end of the pretrial schedule, each district judge sets972
up his or her own calendar for dispositive motions, motions in973
limine, other matters, and trial dates.974

Several aspects of magistrate-judge management were described.975

All nondispositive motions automatically go to the magistrate976
judge, with few exceptions.  This enables lawyers to keep things977
moving.  "An attorney cannot slow things down."978

The magistrate judges work closely with the district judges on979
what they expect, and know when to consult with the district judge.980
A consent motion to enlarge time, for example, comes to the981
magistrate judge — and often is not granted.982

There is a quick Rule 16(b) conference in every case.  It may983
be held by telephone conference when the attorneys are experienced.984
The conference leads to a more detailed Rule 16 order.  An effort985
is made to resolve problems in advance of the Rule 16 conference,986
addressing such matters as the number of depositions, known987
privilege issues, and production of documents and electronically988
stored information.  This drastically cuts down on motions989
practice.990

The court does not allow general objections.  This works so991
well that it would be good to amend Rules 33 and 34 to disallow992
them.  Lawyers, if allowed, often file general objections at the993
beginning of their responses, and then, addressing specific994
requests, provide answers "without waiving objections."  That995
leaves no idea whether anything is being withheld.  The court996
allows only specific objections.997

The court encourages streamlined privilege logs.998

A judge is available by telephone to rule on problems at999
depositions.1000

Final expert witness depositions are frequently allowed after1001
the final pretrial conference.  This works, and does not interfere1002
with the trial date.  "The goal is to get the case packaged for1003
trial."1004

Peter Keisler introduced the lawyer members of the panel.1005
Judge Brinkema and Judge Jones had extensive experience practicing1006
in the Eastern District before going on the bench.  "The current1007
practitioners are essential to make the docket work."  A lawyer1008
from outside the district immediately associates an experienced1009
Eastern District practitioner.  "It is a different culture."1010
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"Justice Delayed Is Justice Denied" is carved over the courthouse1011
door.  Etchings inside the courthouse illustrate the fable of the1012
tortoise and the hare — the court does not think of itself as the1013
erratically speedy hare, but instead sees itself as moving at the1014
steady, inexorable march of the tortoise.1015

At the beginning, there was some question whether to divide1016
the presentation into two panels, lest practitioners be inhibited1017
in speaking frankly to their experiences.  But that proved1018
unnecessary.  The court has a tradition of open and robust candor1019
between bench and bar.  The practitioners do not hesitate to speak1020
freely.1021

Craig Reilly began by saying that the court has a spare set of1022
local rules.  Its practice is rooted in judicial philosophy.1023
Routine cases are governed by standard practices.  Exceptions are1024
made on a case-by-case basis, not by relying on complicated rules1025
that attempt to provide guidance.1026

The benefit of these practices is immediate and sustained1027
attention to the case.  "30 days to answer Rule 33 interrogatories1028
means 30 days."  Less time is less expense, although you may need1029
more lawyers and cost to bring them up to speed.1030

More discovery does not lead to more truth at trial.  Often1031
less.1032

Patent cases are brought to the Eastern District to avoid the1033
costly wheel-spinning of preliminary-injunction practice in other1034
districts.  There is little reason to spend months arguing over a1035
preliminary injunction when you can get to trial on the merits in1036
six months.  The joint discovery plan, prepared under Rule 26(f),1037
works well; it is followed by the Rule 16(b) conference with the1038
magistrate judge, leading to specific tasks with a time table that1039
suits that case.  Disclosure practices are like those in the1040
Northern District of California — there is an early disclosure of1041
detailed infringement and invalidity contentions; noninfringement1042
contentions are put off until discovery is completed.  A protective1043
order is presented early; it can be complex; and information is1044
exchanged on a "counsel-eyes-only" basis until the order is1045
entered.  The role of in-house counsel in the protective order is1046
often disputed, particularly in litigation that involves source-1047
code discovery, and implementation of the order may be difficult.1048

Discovery of electronically stored information often is1049
addressed.  The issues typically involve form of production;1050
timing; volume and rolling production; and whether e-mail messages1051
should be discovered at all — often discovery is sought, but there1052
have been cases where discovery is bypassed.1053

Deposition disputes may extend to who counts as a party — how1054
to count different witnesses designated under Rule 30(b)(6).  The1055
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resolution may be to measure deposition limits in the number of1056
hours per side, perhaps 100 hours or 150 hours, and not to consider1057
the number of depositions at all.1058

Expert discovery is often postponed.  Parties reserve the1059
right to supplement earlier responses to meet new expert opinions.1060

Motion practice is frequent and contentious.1061

Extensions of discovery cut-offs can be had on a case-specific1062
basis.1063

Claim construction is done late, so the case is mature.  It1064
can be a few-week process. 1065

Summary-judgment practice is done in one round, with one1066
brief.  There used to be a series of motions.  The court is not1067
shy; many defenses are stricken on summary judgment.1068

The court offers excellent mediation opportunities, including1069
with magistrate judges, third parties, or sometimes a second1070
district judge.  The court does not engage in "head banging"; it1071
does not seek to force bad settlements.1072

Securities fraud class actions are a second distinctive group.1073
They do not arise that often.  The PSLRA gets these cases off the1074
ordinary track because of the discovery stay.  But the delay is not1075
great, because judges rule quickly on the motion to dismiss.  These1076
cases are subject to the discovery cutoff; usually discovery is all1077
one way.  The case might be stayed for mediation.1078

Securities fraud, patent cases, and class actions involve1079
highly skilled and motivated counsel.  That makes it easier to get1080
things resolved despite the complex nature of the litigation.1081

Dennis Barghaan said that as a civil litigator on the United1082
States Attorney’s office he finds two big advantages in the rocket1083
docket.  Often he is the only attorney for the government in the1084
case, as compared to the four or five lawyers Craig Reilly1085
described.  The docket practices allow him to move his cases1086
forward: "I can say ‘no’ to my client."  Beyond that, the1087
government is a large repository of documents, giving adversaries1088
an incentive to demand everything.  The docket practices force them1089
to cut back.1090

The docket practices also pose challenges for cases that1091
typically involve the government.  Administrative Procedure Act1092
cases often are esoteric, and can be very complicated.  They span1093
the full range of subject matters confided to federal agencies.1094
The government lawyer often comes into the case knowing nothing1095
about the subject matter, confronting lawyers who specialize and1096
know this particular subject inside-out.  "There is an incentive to1097
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file here to take advantage."  But the judges are good at providing1098
leeway.  It works, but only if the judge is an active participant.1099

Bivens cases also present problems.  There is no discovery1100
until immunity questions are resolved.  So the defendant’s motion1101
to dismiss is met by a Rule 16(b) order that discovery is to begin1102
now — "We need a ruling from the bench on Friday morning," although1103
judges often do a pre-screening Rule 16(b) order for Bivens and1104
sovereign-immunity cases that stays discovery pending a ruling on1105
the motion to dismiss.1106

William Dolan observed that in litigating in other districts1107
around the country, some judges have a notion that speed means a1108
lack of substantive attention to nuances of law and fact.  Not so.1109
The judges in the Eastern District of Virginia work hard.  Not all1110
judges do.  In a case now pending in another district a 12(b)(6)1111
motion to dismiss has been pending for 8 months.  The cost is high;1112
in retrospect, it would have been better not to file the motion.1113

The money spent on discovery "is scandalous."  Speed in moving1114
the case reduces the costs.  On Friday morning the judge ruling on1115
a motion knows what the case is about.  The first question from the1116
bench shows that the judge has read the motion and briefs; the1117
arguments go quickly.  The lawyer has the obligation to point out1118
what is unusual to justify departure from the regular docket1119
practices.  "It is a paper court.  They read first."  They rule1120
promptly, so the case can move on.1121

There are local rules.  But there is also a culture.  Lawyers1122
look to the culture as what the judges really look to.  This makes1123
the lawyer’s task easier; "you can explain to your client what’s1124
going to happen."1125

"Unless you’ve been there, you can’t believe how it’s going to1126
happen."  As local counsel, a lawyer has to be true co-counsel.1127
"We have to argue the motion, or conduct the trial, if you’re not1128
there."1129

If you lose in this court, "you’ve got bad facts or a bad1130
lawyer."1131

People are always calling for preliminary injunctions.  Given1132
the speed of the docket, preliminary injunctions are seldom1133
necessary.  It is better to get on to the merits.  "I had an1134
injunction motion in another court with a 4-day hearing; the court1135
never ruled on it."1136

Lawyers want to persuade and please the judge.  It is good to1137
go to court on a Friday when you do not have a motion and listen.1138
The judges will explain what they are doing:  "The framework is A,1139
B, C; B is missing.  Motion denied.  The judges distill it to the1140
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essence."  A good lawyer, like Craig Reilly, "goes straight for1141
it."1142

"In-house lawyers are playing a more aggressive game.  They1143
insist I find the smoking gun.  ‘Argue this.’  ‘Approach it that1144
way.’ Younger lawyers are subject to this pressure.  I can tell1145
them to bug off" because the docket practices force more sensible1146
behavior.1147

There is a risk that we will have a generation of lawyers and1148
judges who do not know how to try cases.  But courts are there for1149
trials.  "Trial is not a failure of administration."1150

Discussion began with a judge’s observation that a lot of solo1151
practitioners in his court cannot meet a 16-week schedule for1152
discovery; they want to have other cases.  Do solo practitioners in1153
the Eastern District file in state courts to avoid the rocket1154
docket?  Judge Jones responded that this is a cultural phenomenon.1155
Tell them they have to do it, they do it.  "In private practice as1156
a solo, I did it.  And nothing says it has to be 16 weeks; it could1157
work with equal effect in a longer period."  Craig Reilly added1158
that except for employment cases, there are few cases in federal1159
court that can be handled by a solo lawyer.  One federal case could1160
take as much time as 20 in state courts.  But the state courts are1161
moving toward the federal practices.  "Still, it does not prove1162
easy for a solo."  William Dolan added that a plaintiff waits to1163
file the action until ready to go.  Then the rocket docket can be1164
an advantage.1165

The same question was asked about excessive force cases, where1166
"discovery is all in the police department."  Judge Jones said that1167
"we do them, with solo practitioners for the plaintiffs."  Dennis1168
Barghaan added that "it does force you to think more carefully1169
about how to narrow discovery, about what really is at issue in the1170
case."1171

In response to a question about briefing practices on summary-1172
judgment motions and about how many cases go to trial, Judge1173
Brinkema said that most civil cases settle.  The court has a great1174
mediation program.  For summary-judgment motions, the court limits1175
the opening brief to 30 pages, including the statement of facts.1176
The answering brief is also limited.  The court strongly believes1177
in these limits because they force lawyers to make the best1178
arguments.  But the court does get some really complex cases.  The1179
court has a 3- to 4-week lead time on Rule 56 motions.  They are1180
discussed in chambers.  The briefs are read before the hearing, and1181
so is the bench memo.  "When I go to argument, 95% of the time I1182
know how I’m going to rule and I rule from the bench."1183

Dennis Barghaan added that litigants have to think about1184
summary judgment ahead of time, during discovery.  This helps the1185
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plaintiff to realize what information it needs, and helps the1186
defendant to know what facts are troubling.1187

Craig Reilly pointed out that the number of trials per judge1188
in the Eastern District is 32, compared to a national average of1189
20.  The national average time from filing to trial is 24.7 months;1190
in the Eastern District it is 11.5 months.  "We’re way faster."1191
The national average case filings per judge is 428, in the Eastern1192
District it is 312.  But the national weighted average is 505,1193
while it is 497 in the Eastern District.1194

A judge asked whether the benefits of the Eastern District1195
practices can be transferred to other courts if the only common1196
element is strong management?  How far does it depend on the1197
division of responsibilities between magistrate judges and district1198
judges, on early and continued strong judicial control, on prompt1199
rulings, on a collegial bar, on a bench that works to the same1200
judicial philosophy?  Judge Brinkema responded that there are1201
interesting anecdotes about experiences when Eastern District1202
judges sit in other districts — they impose Eastern District1203
practices, the local lawyers yell and scream, and then they find1204
out that it really works.1205

Another question asked whether lawyers will work together when1206
the court imposes discipline.  William Dolan said "absolutely.  But1207
if there is one judge who will give you relief, on a court where1208
the other 15 judges will not, the lawyers will somehow wind up on1209
the forgiving judge’s doorstep."1210

A judge asked whether scheduling works better if the first1211
conference has a real exchange with the lawyers — "can you do this1212
on paper"?  Judge Jones answered that the default is an in-person1213
conference.  "I do it in chambers."  But if a participant is from1214
out of town, it can be done by conference call.  "Paper cases are1215
normally those with agreement among lawyers I know.  Everything1216
that can be dealt with early has been.  I’m not looking for excuses1217
to do it on paper."1218

The question of "drive-by" Rule 26(f) conferences was raised1219
by asking what is the culture in the Eastern District.  Craig1220
Reilly answered that knowing what judges are likely to do if a1221
dispute arises means the conferences usually are not contentious.1222
They are never a "drive-by."  "Many of my cases have counsel eager1223
to be involved in scheduling, not that we always agree."  When1224
agreement fails, competing proposals are submitted for resolution1225
at the Rule 16(b) conference.  Judge Jones added that the initial1226
order requires a real Rule 26(f) conference, and a real plan at1227
least 7 days before the 16(b) conference.1228

A judge observed that the discussion suggested that the real1229
time saving comes between the close of discovery and trial.  How is1230
this accomplished?  By setting trials a lot more quickly?  By1231
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ruling on dispositive motions?  Judge Brinkema observed that1232
motions are noticed for the next Friday, and that the reply brief1233
comes in on Wednesday or Thursday.  Judge Jones added that the time1234
for filing a summary-judgment motion varies from judge to judge on1235
the court, "but it’s quick."1236

The question then turned to scheduling trials: if the time1237
from the close of discovery to trial is compressed, does the court1238
stack up trials for the same day?  Judge Brinkema said that that1239
does not often happen, but there is always a judge available.  "I1240
do set two trials for the same day.  We set strict time limits for1241
trial — no cumulative witnesses, or the like — so there is no1242
problem that one trial lasts long enough to run into the time set1243
for the next trial.  Dennis Barghaan added that the time for the1244
final pretrial conference means it is necessary to ask for some1245
delay in the trial setting; "I don’t have the deposition1246
transcripts yet.  Collegiality of the bench with the bar is1247
necessary."1248

Another judge asked whether the Rule 56 timing means the1249
parties have to prepare for trial before the ruling on summary1250
judgment?  The panel’s common response was "yes."  But if you can1251
file the summary-judgment motion, you should be able to prepare an1252
exhibit list for trial.  "There is a window — the case should be1253
ready for trial.  It will not be a 6-week trial."  There is no1254
reason to think that the court gets fewer summary-judgment motions1255
because of its speed.  Craig Reilly said "I’ve never given up the1256
chance to move for this reason."1257

The Committee thanked the panel warmly for a thoroughly1258
prepared and fascinating presentation.1259

PLEADING1260

Judge Campbell noted that the continuing study of pleading1261
practice has stemmed from the decisions in the Twombly and Iqbal1262
cases.  The subject continues to command close attention, including1263
ongoing empirical work by the Federal Judicial Center.1264

Joe Cecil summarized the ongoing FJC study.  The first phase1265
found an increase in the rate of making motions to dismiss for1266
failure to state a claim.  The only measurable change in the rate1267
of granting the motions occurred in financial instrument cases.1268
And orders granting the motion more often grant leave to amend.1269

1270
The second phase is looking into experience when a motion to1271

dismiss is granted with leave to amend.  An amended complaint is1272
filed in two-thirds of these cases.  The amended complaint often is1273
followed by a renewed motion to amend.  There is no significant1274
increase in the rates of granting dismissal.  Pro se cases and1275
prisoner cases have been added to the study.1276
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This second phase reveals that some data are missing.  An1277
effort is under way to find the missing data.1278

The first-phase report "was received less than warmly by1279
some."  Focused criticisms have been made in articles by Professor1280
Lonny Hoffman and by Professor Hatamayr-Moore.  A response to those1281
criticisms is being prepared, and will be posted on the FJC site.1282

In other research, Professor Hubbard could not find a change1283
in the rate at which motions are granted.  Others find a shift in1284
the way judges assess complaints — there is an increased focus on1285
a demand for detailed fact pleading.  Professor Dodson finds a1286
small but significant shift in grant rates, based on much more1287
reliance on the sufficiency of pleading facts.1288

The rate of granting dismissal for amended complaints was1289
about the same as for original complaints.  A supplemental report1290
will be prepared to elaborate on these findings.1291

Professor Hoffman addressed the committee.  He began by noting1292
that he testified in a congressional hearing that the prospect of1293
amending Rule 8(a) by legislation is a bad idea.  But he has been1294
concerned that readers of the FJC first-phase study would be1295
confused into thinking there is no change in dismissal practices,1296
or would be confused about the cause of changes.  The findings as1297
to filing rates are significant and interesting.  A plaintiff is1298
50% more likely to face a motion to dismiss.  There is a whole new1299
class of cases in which defendants who would not have moved to1300
dismiss before the Twombly and Iqbal decisions are now moving to1301
dismiss.  And the FJC data show that a motion to dismiss is more1302
likely to be granted.  But that does not show whether the Supreme1303
Court decisions cause the increase.  Except for financial1304
instrument cases, the FJC reports that the increase is not1305
statistically significant.  "But the ‘null hypothesis’ is difficult1306
to understand."  To say that fact pattern is not significant at the1307
0.05 level is to say there is a greater than 5% chance the changes1308
were random.  It is better to ask whether we should demand so high1309
a level of confidence.  It is a two-edged sword.  "We’re not likely1310
to be wrong in concluding that Twombly and Iqbal had an effect; we1311
can be wrong in thinking they had no effect."  It would be unwise1312
to move too quickly.  But we should remain concerned that they are1313
having an effect.  One study shows a 20% reduced chance a case will1314
survive to discovery.  Others are finding statistically significant1315
increases in dismissal rates.  "Results very much depend on the1316
inputs."  The two biggest case categories in the study are "other"1317
and "civil rights."  There is not a 95% level of confidence of1318
changes in those categories, but the level is greater than 90%.1319
"That’s pretty good odds."  But that does not say what should be1320
done.1321

A judge noted that the circuit courts have taken a much harder1322
look at pleading than the Supreme Court did.  The message is1323
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getting to the district courts — they cannot throw out claims1324
willy-nilly.  The Supreme Court "kind of made the same point" in1325
this year’s Skinner decision.  It has been observed that the Court1326
is cyclical in its approaches to pleading; there may be a pull-1327
back.  An exhaustive source of information about emerging1328
approaches is provided by Andrea Kuperman’s study.1329

Joe Cecil said that he and Professor Hoffman agree on more and1330
more points.  There are more motions to dismiss being filed.  As to1331
the grant rate, page 7 of the report shows the overall numbers, but1332
that does not tell the whole story.  Using multivariate analysis to1333
account for other factors that affect the outcome, such as the type1334
of case, the numbers of cases in different courts in the study,1335
whether there has been an amended complaint, reduces any change in1336
grant rate below a statistically significant level, apart from1337
financial instrument cases.  As to statistical significance, "we1338
cannot prove no effect.  We could never prove that.  But the1339
patterns of findings we see could easily have happened by chance."1340
There is other research going on.  Some of it assumes that there1341
will be no amendment if dismissal is granted without leave to1342
amend.  "That is not always so."1343

So there are differences in patterns among the districts1344
studied.  The Southern District of New York has a low rate of1345
filing motions to dismiss, but a high grant rate.  But the patterns1346
do not show identifiable differences among the circuits; there are1347
differences between districts in the same circuit.1348

It was noted that the Second Circuit has established a program1349
to decide quickly on appeals from pleadings dismissals.  The1350
records are compact, enabling prompt decision.1351

It was asked whether at a 90% level of confidence we can find1352
an effect in civil rights cases?  Joe Cecil said yes.  But it is1353
important to set the significance level before doing the research.1354
The rate chosen will depend on whether you’re exploring or whether1355
you want to test a theory.  To test a theory, there should be a1356
higher level of significance.  But the choice of the level of1357
significance is for the Committee.1358

A judge noted that from a district judge’s perspective, it is1359
important to know the extent to which Twombly and Iqbal lead to1360
ending cases without an opportunity to get the information needed1361
to frame the complaint.  Dismissal of only part of a complaint1362
leaves open the opportunity for discovery, and the discovery may1363
reveal information that enables the plaintiff to reinstate the1364
parts that were initially dismissed.  The bite is in the cases1365
where the plaintiff cannot get the necessary information.  There is1366
important work left to be done, and it must be based on a wide1367
foundation of information.1368
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It was asked whether the high dismissal rates in financial1369
instrument cases are linked to the mortgage foreclosure crisis.1370
Joe Cecil responded that the pattern is in cases in areas where the1371
crisis appeared to be particularly acute.  The common pattern is1372
that a case is filed in state court, removed to federal court,1373
dismissed as to the federal claims, and survives to be remanded to1374
state court on the state claims.  That is especially common in the1375
Northern and Eastern Districts of California.1376

Discussion then turned to the question whether the time has1377
come to begin actively developing specific proposals to revise1378
pleading practice or, perhaps, discovery practices integrated with1379
pleading practice.  A wide variety of illustrative proposals have1380
been sketched during the years since the Twombly and Iqbal1381
decisions turned the Committee’s attention from the question1382
whether heightened pleading standards should somehow be1383
incorporated in the rules to the question whether pleading1384
standards have been heightened in a desirable way — whether too1385
high, about right, or not high enough.  All of them have been1386
carried forward as worthy possibilities.  But none has yet1387
generated confidence that the time has come for active advancement.1388

Familiar themes were recalled.  The Supreme Court’s opinions1389
can easily be seen as a call for help from the lower courts.  The1390
Court is concerned that three decades of effort have not succeeded1391
in sufficiently reducing the burdens that discovery imposes in an1392
improperly high portion of federal cases.  But it is not sure1393
whether pleading standards can be developed to provide a1394
sophisticated screen that dismisses unfounded claims before1395
discovery, while letting worthy claims through to discovery.  The1396
opinions are multi-faceted, offering many different cues that can1397
be selected to support substantial changes or relatively modest1398
changes.1399

1400
The common-law process opened by the Court is working1401

thoroughly.  Pleading questions can be raised across the entire1402
spectrum of federal litigation, yielding many opportunities to1403
confront and develop pleading standards.  The great outpouring of1404
decisions in the appellate courts may be working toward some degree1405
of uniformity, but consensus has not yet been reached.  Among the1406
welter of opinions, two recent decisions singled out by Andrea1407
Kuperman’s work provide nice illustrations.  One is a First Circuit1408
decision reversing dismissal for failure to state a claim.  What is1409
remarkable about the opinion is the intense fact detail set out in1410
the complaint; in many ways it is more extensive than the facts1411
that likely would be singled out on a motion for summary judgment.1412
The opinion, moreover, deals with claims of discharge from public1413
service for political reasons; it may reflect the "judicial1414
experience" component of the "judicial experience and common sense"1415
formula in the Iqbal opinion, since the First Circuit has had1416
frequent experience with cases of this sort.  The other decision is1417
a Sixth Circuit decision in a case urging an "indirect purchaser"1418
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claim of price discrimination under the Robinson-Patman Act.  The1419
court affirmed dismissal for failure to plead sufficient facts to1420
show the manufacturer-supplier’s control of the prices charged by1421
the plaintiff’s competitor, a distributor who both sold in direct1422
competition with the plaintiff and acted as the plaintiff’s1423
exclusive source of supply.  The most notable part of the opinion1424
responded to the plaintiff’s argument that because the defendants1425
controlled access to information about their pricing practices,1426
discovery should be allowed before dismissing for failure to plead1427
facts inaccessible to the plaintiff.  The court invoked part IV C1428
3 of the Iqbal opinion, which discussed at length the need to1429
protect public officials claiming official immunity against the1430
burdens of discovery.  The Supreme Court concluded: "Because [the]1431
complaint is deficient under Rule 8, [the plaintiff] is not1432
entitled to discovery, cabined or otherwise."  Generalizing this1433
observation, extending it from the special concerns that treat1434
immunity as conferring a right not to be tried, is a ground for1435
real concern.  It may be that the Sixth Circuit was responding to1436
a different kind of "judicial experience" — the common view of1437
economists and many lawyers that the Robinson-Patman Act is an1438
obsolete artifact of the 1930s that should be interpreted narrowly1439
to prevent becoming a tool to suppress efficient competition.1440
However that may be, the seemingly flat rule barring discovery to1441
support an amended and sufficient complaint is cause for concern.1442

These observations led to the suggestion that matters remain1443
in the stage of waiting to see what is happening and how practice1444
will develop.  Discussion agreed that pleading proposals should1445
remain on the agenda, with continuing active study, but should not1446
yet be brought to the point of developing proposals for publication1447
and comment.  A Committee member "did not disagree," but asked1448
whether very modest changes could be made in the rules that would1449
discourage "the inevitable tendency to cite Twombly and Iqbal in1450
every case, whether or not on point."  One useful practice might be1451
to adopt a limit on the length of motions to dismiss.1452

A judge observed that motions to dismiss come in infinite1453
variety.  His own practice is to ask the plaintiff whether the1454
plaintiff would like to amend.  If the plaintiff accepts the1455
invitation, the motion to dismiss is denied without prejudice.1456
"Most times the amended complaint works — there is no renewed1457
motion to dismiss."1458

The Committee agreed to keep pleading topics on the agenda for1459
continuing active study and attention, but to continue to stay1460
active development of specific proposals.1461

CIVIL-APPELLATE SUBCOMMITTEE1462

Judge Colloton delivered the report of the Civil-Appellate1463
Subcommittee.  The Subcommittee has carried two items on its1464
agenda.1465
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The first subject involved a question that could lead to1466
amending Civil Rule 58 to complement an amendment of Appellate Rule1467
4(a).  The question was stirred by considering hypothetical1468
circumstances in which it could be argued that appeal time might1469
expire before the period allowed by an order for remittitur, or to1470
draft an injunction.  The remittitur example, for instance, was an1471
order granting a new trial unless the plaintiff would accept1472
remittitur within 40 days.  The Appellate Rules Committee has1473
concluded that amending Rule 4(a) is not warranted.  That means1474
there is no need to consider Rule 58 amendments.  These questions1475
have been dropped from the Subcommittee agenda.1476

The other subject involves "manufactured finality."  This1477
tactic may prove attractive to a plaintiff who suffers dismissal of1478
the principal claim while peripheral claims remain alive.  A1479
variety of means have been attempted to achieve a final judgment so1480
as to win immediate appeal from dismissal of the principal claim.1481
Dismissal of the remaining claims with prejudice works to establish1482
finality.  Most courts agree that dismissal of the remaining claims1483
without prejudice does not establish finality, although a couple of1484
circuits have accepted this strategy.  The more interesting1485
question is presented by dismissal with "conditional prejudice" —1486
the remaining claims are dismissed with prejudice, but on the1487
condition that they may be resurrected if dismissal of the1488
principal claim is reversed.  The Second Circuit has accepted this1489
practice; it has been disallowed in two others.  The Subcommittee1490
could not reach any consensus as to the need to act on this1491
subject.  Barring renewed enthusiasm from an advisory committee,1492
the Subcommittee is not likely to recommend action.  A judge agreed1493
that it is "good to do nothing."1494

The Subcommittee continues in existence as a vehicle should1495
new questions arise — as has happened with some regularity —1496
involving integration of the Civil Rules with the Appellate Rules.1497

RULE 23: CLASS ACTIONS1498

The Standing Committee has planned a panel on class-actions1499
for the January meeting.  The broad question is whether sufficient1500
problems have emerged in practice to warrant beginning work toward1501
amending Rule 23.1502

The Committee was reminded that Rule 23 was deliberately put1503
off limits between the 1966 amendments and 1991.  The 1991 report1504
of the ad hoc Judicial Conference Committee on asbestos litigation1505
suggested that perhaps Rule 23 might be amended to improve the1506
disposition of asbestos claims.  The Committee set to work.  After1507
considering a top-to-bottom restructuring of Rule 23, more modest1508
proposals were published in 1996.  The only one that survived to1509
adoption was Rule 23(f), a provision for appeal from orders1510
granting or denying class certification that has proved successful.1511
Work continued, resulting in a variety of amendments that took1512
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effect in 2003.  That experience suggests that any class-action1513
project will endure for many years.  The only prospect for a1514
relatively short-term project would be identification of one, or1515
perhaps a few, small changes that command general consensus1516
support.  Any significant change is likely to stir deep1517
controversy, and any package of significant changes surely will1518
stir broad controversy.  This prospect makes it important to weigh1519
whatever needs for reform may be identified against the need to1520
allocate Committee resources to the projects that most need1521
attention.  Discovery work continues apace. Pleading may come on1522
for development of specific proposals.  The Duke Conference1523
Subcommittee is preparing a package of amendments.  There is enough1524
on the agenda to keep the Committee well occupied for some time.1525

The agenda materials presented a summary of recent Supreme1526
Court decisions bearing on class actions, a reminder of past1527
proposals that failed of adoption, and a general request for advice1528
based on the continuing experience of Committee members.  Have1529
problems emerged with administration of Rule 23, perhaps influenced1530
by experience with the kinds of cases being brought to the federal1531
courts by the Class Action Fairness Act, that justify launching a1532
class-action project?1533

The first response suggested four topics that deserve study.1534

One topic is the extent of considering evidence on the merits1535
of class claims to inform the determination whether to certify a1536
class.  The Seventh Circuit decision in the Szabo case has been1537
picked up in most circuits.  The problem is that some courts are1538
moving toward basing the certification decision on a determination1539
whether there is enough evidence to go to the jury on the merits.1540
There is a thread of a view that the district court has to choose1541
which competing expert witness is correct in making a certification1542
decision whether common questions predominate in the case as it1543
will be tried.  There are real variations among the circuits on1544
these questions.1545

A second question relates to issues classes.  Should1546
predominance in the Rule 26(b)(3) inquiry be measured by the case1547
as a whole?  Or should it be measured by looking only to the issues1548
that will be tried on a class basis?  The Third Circuit has looked1549
to a balancing test, considering a variety of factors.1550

The criteria for reviewing a proposed class settlement also1551
vary.  Courts establish different lists of factors, some longer,1552
some shorter.  (The Committee was reminded that the process that1553
amended Rule 23(e) began with enumerating some 16 factors, some of1554
them innovations over case law, in rule text.  The Committee became1555
concerned that the factors would become a mere check-list, a1556
laundry list that would encourage rote recitals without actual1557
thought.  The list was moved to the Committee Note, and then1558
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discarded entirely.)  It also should be established whether there1559
is a presumption in favor of a settlement supported by all parties.1560

Finally, there has been a lot of reconsideration of the value1561
of cy pres settlements.  This topic seems ripe for consideration.1562

Another Committee member agreed that these four issues are1563
worthy of consideration.  That does not mean that it will be easy1564
to agree on the solutions.  Consideration of the merits as part of1565
the certification decision is addressed by many cases, but there is1566
no clear path.  There is a real tension with summary judgment and1567
the right to jury trial, a risk that the court will decide jury1568
issues in the guise of a certification decision.1569

A separate possibility is to study the American Law Institute1570
Principles of Aggregate Litigation to see whether some of the1571
principles should be incorporated in Rule 23.1572

An observer agreed that these topics deserve study, and added1573
that consideration of the merits in the certification process1574
intersects discovery.  "We need to have discovery" to the extent1575
that predictions about the merits influence certification.1576

These suggestions led to the question whether Rule 23 is1577
working well enough as a whole.  Class actions are so1578
consequential, and so hard fought, that there will always be1579
disagreements among the circuits.  Amendments will produce new1580
litigation.  Has the time come to take on these consequences?1581

A Committee member suggested that it may be better not to1582
tinker with Rule 23 at this point, although cy pres settlements1583
have become a more prevalent issue.  (It was later noted that1584
legislation addressing cy pres settlements has been introduced;1585
there is no sense whether it will be adopted.)1586

The Standing Committee panel in January will look at the1587
proper time for the Committees to address Rule 23.  It has not been1588
considered since 2003.  The Class Action Fairness Act may have had1589
an impact on administration of Rule 23.  And the change in overall1590
litigation contexts affects class actions.  "There is no1591
predetermined answer."1592

It was asked whether the ALI Principles "have a gravitational1593
pull"?  An answer was that they do.  And the "Hydrogen Peroxide"1594
issue [In re Hydrogen Peroxide Antitrust Litigation, 552 F.3d 3051595
(3d Cir.2008)] has been percolating for years.1596

A more specific note was that the agenda materials include two1597
alternative approaches that might be taken to overruling the ruling1598
that federal courts can certify a class action to enforce a state-1599
law claim even though state law specifically denies class-action1600
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enforcement of the claim.  This is a valid subject of consideration1601
if a Rule 23 project moves forward.1602

There is a prospect that the Standing Committee will ask the1603
Civil Rules Committee to consider some aspects of Rule 23.  But the1604
Civil Rules Committee will have to decide independently whether it1605
has the capacity to tackle this work immediately.1606

It was decided that some clear issues have been identified,1607
and there may be others that deserve study.  A subcommittee will be1608
formed to explore the issues.1609

RULE 84 FORMS1610

Judge Pratter reported on launching the Forms Subcommittee.1611
The Subcommittee is composed of representatives from the advisory1612
committees for the Appellate, Bankruptcy, Civil, and Criminal1613
Rules, and the Standing Committee.  The focus is on the way in1614
which "official" forms are used in the contexts of the different1615
sets of rules, and on the ways in which they are generated.1616

For the Civil Rules, a source of growing concern has been the1617
pleading forms.  Rule 84 says they suffice under the rules.  But1618
they were generated long ago.  Many judges think they are1619
inconsistent with the pleading standards directed by the Twombly1620
and Iqbal decisions.  Judge Hamilton’s recent dissent in a Seventh1621
Circuit case lists Forms 11, 15, and 21 as inadequate under present1622
pleading doctrine.1623

The Subcommittee has met by phone conference. The Notes1624
provide a good summary of the discussion.1625

The Subcommittee is collecting the history of the several1626
advisory committees, looking to the ways in which forms have been1627
developed and how they are used.  It will move on to consider1628
recommendations for possible revisions of Rule 84, to be shaped in1629
part by exploring the desirability of revising and amending the1630
forms through the full Enabling Act process.  If the advisory1631
committee cannot find time enough to ensure that the forms remain1632
relevant and useful, it may prove wise to find new ways to develop1633
suggested forms.  And if resort is not had to the full Enabling Act1634
process, it may be wise to back away from endorsing them by the1635
Rule 84 statement that the forms suffice under the rules.1636

A further subject may be working toward features in the forms1637
that will make it easier to track issues through FJC docket1638
research.1639

OTHER AGENDA ITEMS1640

The agenda book includes brief descriptions of several1641
proposals submitted by members of the public.  As happens1642
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periodically, it seems useful to determine whether any of them1643
should be moved ahead for active consideration.1644

09-CV-D: This question arises from changes made by the Time1645
Computation Project amendments that took effect in 2009.  Rule1646
62(a) provided a 10-day automatic stay of execution on a judgment.1647
Rule 62(b) provided that a court could stay execution "pending1648
disposition of" motions under Rules 50, 52, 59, or 60.  Those1649
motions also must be made within 10 days after entry of judgment.1650
Then the Time Computation Project changed the automatic stay under1651
Rule 62(a) to 14 days, but extended the time to move under Rules1652
50, 52, or 59 to 28 days.  The question is whether the court can1653
stay execution more than 14 days after judgment is entered if there1654
is no pending motion under Rule 50, 52, 59, or 60 but time remains1655
to make such a motion.1656

Discussion began with the suggestion that the rule recognizes1657
authority to grant a stay if a party seeks a stay before filing a1658
motion under Rules 50, 52, 59, or 60, but represents that a timely1659
motion will be filed.  The time for Rule 50, 52, and 59 motions was1660
extended to recognize that the former 10-day period was often1661
inadequate to frame a motion, even as computed under the former1662
rules that made a 10-day period equal to at least 14 calendar days.1663
This opportunity should be preserved, without forcing an1664
accelerated motion in order to avoid a gap after the automatic stay1665
expires.  This conclusion is easily supported by finding that a1666
stay ordered before a promised motion is filed is one "pending1667
disposition of" the motion.  If there is concern about procedural1668
maneuvering, the stay can readily be ordered to expire1669
automatically if a timely motion is not filed under Rule 50, 52,1670
59, or 60.1671

Incidental discussion reflected the belief that it makes sense1672
to have an automatic stay.  The alternative of forcing an immediate1673
motion could not always protect against immediate execution before1674
the judgment debtor learns of the judgment and takes steps to seek1675
a stay.  There may be many good reasons for a stay, including both1676
the prospect of post-judgment motions in the trial court and1677
appeal. (Other provisions deal with stays once an appeal has been1678
taken.)   And forcing an immediate motion would generate hasty1679
drafting and argument.  On the other hand, there may be good1680
reasons to deny a stay even when a post-judgment motion has been1681
filed.1682

Committee members agreed that a court has authority to stay1683
execution of its own judgment, and that judges will realize this1684
power as an essential safeguard.  Unless misunderstanding becomes1685
common enough to show a real problem, there is no need to amend1686
Rule 62.  This proposal will be removed from the agenda.1687

09-CV-B: This proposal suggests adoption of detailed rule1688
provisions for agreements governing e-service among counsel.  They1689

January 5-6, 2012 Page 267 of 561



Draft Minutes, November 7-8, 2011
Civil Rules Advisory Committee -38-

would govern such matters as specific e-mail addresses, subject-1690
line identifications, types of attachment formats, and so on.1691

Discussion began with recognition that details at this level1692
are not commonly included in the national rules.  But it was asked1693
whether the proposal should be tracked in some way so that it will1694
remain as a prompt when the general subjects of e-filing and e-1695
notification come up for renewed study.  The conclusion was that1696
when those questions are taken up, the process will stimulate1697
suggestions like this one, and likely many variations.  This1698
proposal will be removed from the agenda.1699

09-CV-A: This proposal provides alternative suggestions.  One is1700
that Rule 4(d)(2) sanctions for refusal to waive service should be1701
made available as to foreign defendants, as they are now available1702
as to domestic defendants.  The suggestion rests on the perception1703
that the opposition to sanctions emanated not so much from a1704
genuine sense of affront to foreign sovereignty as from the desire1705
of defendants to make it difficult and costly to drag a foreign1706
defendant into a United States court.  As an alternative, it was1707
suggested that improvements might be made in the Rule 4(f)1708
provisions for serving an individual in a foreign country.1709

Discussion began with the observation that foreign countries1710
really do hold a serious view that service is a sovereign act.1711
They take offense, much as they would take offense if a United1712
States police officer attempted to make an arrest in a foreign1713
country.  And there are international conventions for service.1714
These questions are very sensitive.  At a minimum, these subjects1715
would require careful study.1716

A Committee member noted that there is a particular cost1717
problem that arises in complex litigation. The Hague convention1718
requires translation of the documents.  Translating a Twombly-Iqbal1719
complaint can cost $50,000 to $100,000.  In some cases counsel do1720
waive service in an effort to be cooperative, but in other cases1721
service is not waived.  The court does not have authority to coerce1722
waiver.  A refusal to waive can be one tactic of attrition.1723

A similar observation was made: sending a letter is not likely1724
to induce waiver.1725

Another member noted that the Department of State views these1726
matters as sensitive.  Foreign sovereigns would view service by1727
mail as inconsistent with their sovereignty.  Sanctions for1728
refusing to waive service would come close to that.1729

The Committee determined to remove this proposal from the1730
agenda.1731

10-CV-G: This proposal echoes the common lament that the Form 181732
model of a complaint for patent infringement is woefully1733
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inadequate.  It proposes a more detailed substitute, tuned to the1734
real needs of litigation.  It will be held on the docket for1735
consideration by the Rule 84 Subcommittee, and will be considered1736
carefully if the Subcommittee concludes both that form complaints1737
should be carried forward and that one of them should be a1738
complaint for patent infringement.1739

10-CV-F, 10-CV-E:  These suggestions, provided by the same person,1740
address a question triggered by recent amendments of the Rule1741
15(a)(1) right to amend a pleading once as a matter of course.1742
Before the amendments, the right was cut off immediately on service1743
of a responsive pleading, but was unaffected by a motion to1744
dismiss.  The amendments establish a uniform approach to the1745
effects of a responsive pleading or a motion under Rule 12(b), (e),1746
or (f).  The right to amend once survives for 21 days after service1747
of either the responsive pleading or the motion, but no longer.1748
The new question is what happens if the time to respond to a motion1749
to dismiss is extended beyond 21 days.  The Committee concluded1750
that any problem can be addressed by requesting an extension of the1751
time to amend once as a matter of course, and it is better to give1752
the court control of the timing question.1753

A related proposal would amend Rule 12(f) so that a motion to1754
strike can be used to challenge a motion as well as to challenge a1755
pleading.  The Committee concluded that there is no need to expand1756
the motion to strike.  These motions are overused as it is.1757

These proposals will be removed from the agenda.1758

10-CV-D: This proposal offers several changes in the offer-of-1759
judgment provisions in Rule 68.  One of them addresses an issue1760
that has not been considered in earlier Committee deliberations on1761
Rule 68.  The suggestion is that a complaint may seek only nominal1762
damages, perhaps $1.  The offer of judgment is then for $1.01, or1763
perhaps a more generous $10.  The problem is that the purpose of1764
the litigation is not to win a dollar, but to win the implicit1765
declaratory value of a judgment on the merits.  These problems are1766
similar to those that arise when comparing an offer of judgment to1767
the terms of injunctive or declaratory relief.1768

The Committee has undertaken two major efforts to reconsider1769
Rule 68.  The first generated a storm of critical comment on1770
published proposals and was abandoned.  The second led to ever-1771
more-elaborate draft rules, and was abandoned before seeking public1772
comment.  Proposals for amendments continue to be made, most1773
commonly to add "teeth" to the rule so that it will become a more1774
powerful vehicle for promoting settlement.  The Committee has not1775
yet been willing to enter the fray once more.1776

This proposal will be removed from the agenda.1777
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10-CV-C: This proposal would amend Rule 41(a)(1)(A) to expand the1778
category of motions that would cut off a plaintiff’s right to1779
dismiss an action without prejudice.  The expressed concern is that1780
a motion to dismiss may become a de facto motion for summary1781
judgment when the court considers materials outside the pleadings.1782
Concern also is expressed about fairness to a defendant who has1783
paid a filing fee to remove, and then is confronted by a dismissal1784
without prejudice that leaves the plaintiff free to begin anew.1785

The proposal raises a broader question.  Rule 15(a)(1) was1786
amended to establish that a motion to dismiss cuts off the right to1787
amend once as a matter of course.  Would it be useful to adapt the1788
same change to Rule 41(a)(1)(A), so that the plaintiff can dismiss1789
without prejudice "before the opposing party files either an1790
answer, a motion under Rule 12(b), (e), or (f), or a motion for1791
summary judgment"?  There is an abstract symmetry, but does it make1792
sense?1793

Discussion suggested that it would be a bad idea to expand the1794
category of events that terminate the right to dismiss without1795
prejudice.  There is an opportunity for gamesmanship that should1796
not be expanded.1797

This proposal will be removed from the agenda.1798

10-CV-B: This proposal would amend Rule 23 to incorporate1799
provisions similar to the parens patriae provisions that recognize1800
the authority of state attorneys general to bring suit for1801
pricefixing.  The statute allows calculation of damages by1802
statistical or sampling means or other reasonable systems.  The1803
discretion to calculate aggregate damages includes authority to1804
dispense with proving the individual claims of persons on whose1805
behalf the action is brought.  The proposal is designed to counter1806
decisions ruling that class certification is appropriate only if1807
each and every member of a plaintiff class is harmed in the same1808
way.1809

This proposal was advanced at the Duke Conference and was on1810
the initial menu of proposals considered by the Duke Conference1811
Subcommittee.  It was not advanced for further discussion.  It1812
raises obvious questions of Enabling Act Authority.1813

Discussion asked whether the proposal is consistent with the1814
decision in the Wal-Mart case dealing with the Rule 23(a)(2)1815
prerequisite of common questions.  This question would be debated1816
vigorously, even though it remains possible to amend Rule 23 to1817
supersede a Supreme Court interpretation.  And it was noted that1818
there is a big difference between authorizing an action in the1819
public interest by a state attorney general and authorizing a1820
similar action in a private form of group litigation.  And it would1821
be improper to adopt a rule provision limited to antitrust actions;1822
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that would become too far entangled with a specific set of1823
substantive rights.1824

The Committee concluded that this proposal should be1825
considered by the Rule 23 Subcommittee.1826

10-CV-A: This proposal would create a rule allowing interlocutory1827
appeal by permission from an order granting or denying discovery of1828
materials claimed to be protected by attorney-client privilege.  In1829
refusing to allow collateral-order appeal from an order directing1830
discovery on finding that the privilege had been waived, the1831
Supreme Court suggested that the Enabling Act process is the1832
appropriate forum for considering these questions.1833

It was noted that the courts of appeals would resist any1834
effort to create a right to appeal whenever a district court grants1835
permission.  But the model contemplated by the proposal seems to be1836
Rule 23(f), which requires permission only from the court of1837
appeals.1838

The possible attraction of the proposal lies in the same1839
pressures that led to several decisions allowing collateral-order1840
appeal before the Supreme Court spoke.  Once privileged information1841
is disclosed, "the bell cannot be unrung."  And the discovery order1842
can become a pressure point that encourages a reluctant party to1843
settle rather than disclose or chance the uncertain path of1844
disobeying the order and hoping for a contempt sanction in a form1845
that supports appeal.  (A nonparty can appeal either civil or1846
criminal contempt; a party can appeal only a criminal contempt1847
order.)1848

This question clearly involves topics that involve the1849
Appellate and Evidence Rules as well as the Civil Rules, even if1850
the outcome might be adoption of a Civil Rule modeled more or less1851
closely on Rule 23(f).  The Committee voted to refer the question1852
to the Appellate and Evidence Rules Committees without1853
recommendation.1854

11-CV-C: This proposal would allow pro se litigants an extra 7 days1855
to submit a Rule 26(f) report to the court.  It may be that the1856
Committee should go back to earlier efforts to devise alternative1857
and simplified rules for some kinds of cases.  Pro se cases might1858
be included in those rules, either generally or as the subject of1859
specific provisions.  But until then, the Committee believes it1860
inappropriate to depart from the long tradition that refuses to1861
make specific exceptions for pro se litigants.1862

This proposal will be removed from the agenda.1863

11-CV-A:  This proposal would amend Rule 55 to provide guidance for1864
circumstances in which a default judgment is entered as to part of1865
a case.  It might be a judgment that leaves some claims pending1866
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among all parties, or it might be a judgment that disposes of all1867
claims against one party while leaving claims pending against1868
others.  Questions arise as to coordination between judge and court1869
clerk when the clerk is authorized to enter default judgment as to1870
one part, while action by the court is required as to another.1871
Questions also arise as to execution on a money judgment, and as to1872
default judgments on claims for declaratory or injunctive relief.1873

Discussion began by noting that Rule 54(b) provides that a1874
judgment as to fewer than all claims among all parties becomes1875
final only on express direction for entry of judgment.  Absent1876
entry of a partial final judgment, the order may be revised at any1877
time before entry of a complete final judgment.  Rule 55(c), which1878
provides that a default judgment may be set aside under Rule 60(b),1879
should be read in light of Rule 54(b).  Rule 60(b) itself applies1880
only to relief "from a final judgment, order, or proceeding."1881
Until a default judgment becomes final under Rule 54(b), Rule 60(b)1882
is inapposite.1883

The first reaction was that Rule 55 is administered by the1884
court clerk as well as by the judge.  Adding complexity would make1885
it more difficult.1886

A judge added that he always tells the parties that a default1887
judgment in a multiparty or multiclaim case is not a final1888
judgment, unless made so under Rule 54(b).  It cannot be enforced.1889
The court retains authority to set it aside.  One good reason for1890
relief is illustrated by a claim against two defendants; one is1891
subject to a default judgment, while the other wins on merits1892
grounds that show the defaulted defendant also is not liable.1893
Another judge agreed with these views.1894

There was a suggestion that there may be special problems in1895
bankruptcy cases, perhaps tied to the special and expansive view of1896
"finality" that applies on appeals to the court of appeals.  There1897
might be reasons of bankruptcy administration to establish forever-1898
finality that do not apply in ordinary civil proceedings.1899

The Committee concluded that this proposal will be removed1900
from the agenda unless further investigation shows special problems1901
in bankruptcy proceedings that need to be addressed.1902

Failed Notice of Judgment: This question arises from the Judicial1903
Conference work designing the next generation of the CM/ECF system.1904
Rule 77(d)(1) directs the clerk to serve notice of entry of an1905
order or judgment "as provided in Rule 5(b)."  Most courts make1906
service by electronic means under Rule 5(b)(2)(E).  The problem1907
arises when the notice bounces back to the court as undeliverable.1908
Rule 5 provides that e-service "is not effective if the serving1909
party learns that it did not reach the person to be served."  The1910
question is what features should be built into the CM/ECF system to1911
address this problem.1912

January 5-6, 2012 Page 272 of 561



Draft Minutes, November 7-8, 2011
Civil Rules Advisory Committee -43-

A proposal under study would require a party agreeing to e-1913
service to provide a secondary address.  When notice to the primary1914
address bounces back, the system would automatically send an1915
"alert" to the secondary address.  The alert would not include the1916
text of the judgment or order, nor would it include a link.  The1917
attorney would be responsible to go to the docket to find out what1918
had happened.1919

Laura Briggs expressed skepticism about the value of the1920
"alert."  In her court, at least, the original notice goes to both1921
the primary address and the secondary address.  Why send a second1922
notice to the secondary address?  And why only to that address, if1923
there is to be duplication?  Although some lawyers’ systems1924
automatically reject messages with big attachments, the Rule1925
77(d)(1) notice does not include an attachment.  The first thing1926
her office does when notice bounces back is to call the attorney.1927
That works most of the time.1928

It was noted that the CM/ECF project has found that lawyers1929
often have full e-mail boxes, causing messages to be rejected.1930
Most courts follow up by postal mail.1931

In response to the question whether any member thought it1932
would be useful to provide advice on these questions, a member1933
thought not, but added a question about pro se cases.  How many1934
attempts at notice are required in pro se actions?  Apparently some1935
courts use e-notice in pro se actions, while others do not.  And it1936
may happen that repeated efforts fail.  A conscientious judge may1937
devote considerable time to writing an explanation to the litigant1938
of how many attempts have been made.  There should be a reasonable1939
limit.1940

This discussion led to the question whether there should be1941
some formalized system to ensure that rules proposals are1942
considered from the perspective of pro se litigants.  Emery Lee1943
noted that the Committee on Court Administration and Case1944
Management is thinking about pro se litigation.  And the rules1945
committees are working with that Committee to make sure that the1946
new generation CM/ECF system is consistent with the Rules.  And1947
perhaps this could be tied to the simplified rules effort.  It was1948
also noted that docket item 11-CV-C provided a refreshing1949
perspective on the ability of a pro se litigant to wade through the1950
rules, a task made easier by the Style Project.1951
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NEXT MEETING1952

The next meeting is scheduled for March 22-23, 2012, in Ann1953
Arbor, Michigan, at the University of Michigan Law School.1954

1955
Respectfully submitted,1956

Edward H. Cooper1957
Reporter1958
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Date: December 12, 2011

To: Standing Committee 

From: Lee H. Rosenthal
Daniel C. Girard
Robert H. Klonoff
John H. Beisner

Re: Discussion on Class Actions

After years in which Rule 23 was a constant presence on the Civil Rules agenda, it has been

conspicuous in its absence for the past nine years.  It is the topic of today’s panel discussion in part

because of the unusual number of Supreme Court cases on class actions in the last two terms, and

in part because almost a decade has passed since the Rules Committees last examined the issues.

During that decade, there have been at least three major developments in addition to the Supreme

Court cases.  First, enough time has passed to begin to evaluate the effects of the 2003 Rule 23

changes. Second, CAFA became law and enough time has passed to evaluate some of its effects.
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Third, one of the major recent developments affecting all litigation—electronic discovery— has had

an impact on class actions as well.  The panel will look at the impact of the recent cases (not on the

jurisprudence itself but on the impact of the cases on how class actions are litigated) and these three

areas. The discussion will focus on identifying problems and, most important, whether they can

helpfully be addressed by amending the rules or if other approaches, ranging from statutes to better

educational or supporting materials for judges and lawyers, are more useful.  

The following background materials are included.  The excerpts from the cases are provided

for those who want the ready reference; many of you have no need for refresher reading.  The

materials are:

1. Excerpt from the Supreme Court’s 2011 opinion in AT&T v. Concepcion.

2. Excerpts from the Court’s 2011 opinion in Wal-Mart v. Dukes.

3. An article by John Coffee on Dukes.

4. A recent Sixth Circuit case illustrating motions to strike class allegations.

5. The Third Circuit opinion in Hydrogen Peroxide that addresses issues relating to

merits v. certification discovery.

6. An article on ascertainability as an issue in class action certification.

We look forward to a good discussion.  

L.H.R.
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AT&T MOBILITY LLC v. CONCEPCION 
Supreme Court of the United States, 2011. 

131 S.Ct. 1740. 

JUSTICE SCALIA delivered the opinion of the Court. 

Section 2 of the Federal Arbitration Act (FAA) makes 
agreements to arbitrate ‘‘valid, irrevocable, and enforceable, save upon 
such grounds as exist at law or in equity for the revocation of any 
contract.’’  9 U.S.C. § 2.  We consider whether the FAA prohibits States 
from conditioning the enforceability of certain arbitration agreements 
on the availability of classwide arbitration procedures. 

 
I 

In February 2002, Vincent and Liza Concepcion entered into an 
agreement for the sale and servicing of cellular telephones with AT&T 
Mobility LCC (AT&T). The contract provided for arbitration of all 
disputes between the parties, but required that claims be brought in 
the parties’ ‘‘individual capacity, and not as a plaintiff or class member 
in any purported class or representative proceeding.’’ * * * The version 
at issue in this case reflects revisions made in December 2006, which 
the parties agree are controlling. 

The revised agreement provides that customers may initiate 
dispute proceedings by completing a one-page Notice of Dispute form 
available on AT&T’s Web site.  AT&T may then offer to settle the 
claim; if it does not, or if the dispute is not resolved within 30 days, the 
customer may invoke arbitration by filing a separate Demand for 
Arbitration, also available on AT&T’s Web site.  In the event the 
parties proceed to arbitration, the agreement specifies that AT&T 
must pay all costs for nonfrivolous claims; that arbitration must take 
place in the county in which the customer is billed; that, for claims of 
$10,000 or less, the customer may choose whether the arbitration 
proceeds in person, by telephone, or based only on submissions; that 
either party may bring a claim in small claims court in lieu of 
arbitration; and that the arbitrator may award any form of individual 
relief, including injunctions and presumably punitive damages.  The 
agreement, moreover, denies AT&T any ability to seek reimbursement 
of its attorney’s fees, and, in the event that a customer receives an 
arbitration award greater than AT&T’s last written settlement offer, 
requires AT&T to pay a $7,500 minimum recovery and twice the 
amount of the claimant’s attorney’s fees. 

The Concepcions purchased AT&T service, which was advertised as 
including the provision of free phones; they were not charged for the 
phones, but they were charged $30.22 in sales tax based on the phones’ 
retail value. In March 2006, the Concepcions filed a complaint against 
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AT&T in the United States District Court for the Southern District of 
California. The complaint was later consolidated with a putative class 
action alleging, among other things, that AT&T had engaged in false 
advertising and fraud by charging sales tax on phones it advertised as 
free. 

In March 2008, AT&T moved to compel arbitration under the 
terms of its contract with the Concepcions.  The Concepcions opposed 
the motion, contending that the arbitration agreement was 
unconscionable and unlawfully exculpatory under California law 
because it disallowed classwide procedures.  The District Court denied 
AT&T’s motion. It described AT&T’s arbitration agreement favorably 
noting, for example, that the informal dispute-resolution process was 
‘‘quick, easy to use’’ and likely to ‘‘promp[t] full or TTT even excess 
payment to the customer without the need to arbitrate or litigate’’; that 
the $7,500 premium functioned as ‘‘a substantial inducement for the 
consumer to pursue the claim in arbitration’’ if a dispute was not 
resolved informally; and that consumers who were members of a class 
would likely be worse off.  Nevertheless, relying on the California 
Supreme Court’s decision in Discover Bank v. Superior Court, 36 
Cal.4th 148, 30 Cal.Rptr.3d 76, 113 P.3d 1100 (2005), the court found 
that the arbitration provision was unconscionable because AT&T had 
not shown that bilateral arbitration adequately substituted for the 
deterrent effects of class actions. 

The Ninth Circuit affirmed, also finding the provision 
unconscionable under California law as announced in Discover Bank.  
It also held that the Discover Bank rule was not preempted by the FAA 
because that rule was simply ‘‘a refinement of the unconscionability 
analysis applicable to contracts generally in California.’’  In response to 
AT&T’s argument that the Concepcions’ interpretation of California 
law discriminated against arbitration, the Ninth Circuit rejected the 
contention that ‘‘ ‘class proceedings will reduce the efficiency and 
expeditiousness of arbitration’ ’’ and noted that ‘‘ ‘Discover Bank placed 
arbitration agreements with class action waivers on the exact same 
footing as contracts that bar class action litigation outside the context 
of arbitration.’ ’’  We granted certiorari. 

 
II 

The FAA was enacted in 1925 in response to widespread judicial 
hostility to arbitration agreements.  Section 2, the ‘‘primary 
substantive provision of the Act,’’ reflect[s] both a ‘‘liberal federal policy 
favoring arbitration,’’ and the ‘‘fundamental principle that arbitration 
is a matter of contract.’’  In line with these principles, courts must 
place arbitration agreements on an equal footing with other contracts, 
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and enforce them according to their terms. 

The final phrase of § 2, however, permits arbitration agreements 
to be declared unenforceable ‘‘upon such grounds as exist at law or in 
equity for the revocation of any contract.’’  This saving clause permits 
agreements to arbitrate to be invalidated by ‘‘generally applicable 
contract defenses, such as fraud, duress, or unconscionability,’’ but not 
by defenses that apply only to arbitration or that derive their meaning 
from the fact that an agreement to arbitrate is at issue.  The question 
in this case is whether § 2 preempts California’s rule classifying most 
collective-arbitration waivers in consumer contracts as unconscionable.  
We refer to this rule as the Discover Bank rule. 

Under California law, courts may refuse to enforce any contract 
found ‘‘to have been unconscionable at the time it was made,’’ or may 
‘‘limit the application of any unconscionable clause.’’  A finding of 
unconscionability requires ‘‘a ‘procedural’ and a ‘substantive’ element, 
the former focusing on ‘oppression’ or ‘surprise’ due to unequal 
bargaining power, the latter on ‘overly harsh’ or ‘one-sided’ results.’’ 

In Discover Bank, the California Supreme Court applied this 
framework to class-action waivers in arbitration agreements and held 
as follows: 

‘‘[W]hen the waiver is found in a consumer contract of adhesion 
in a setting in which disputes between the contracting parties 
predictably involve small amounts of damages, and when it is 
alleged that the party with the superior bargaining power has 
carried out a scheme to deliberately cheat large numbers of 
consumers out of individually small sums of money, then TTT 
the waiver becomes in practice the exemption of the party ‘from 
responsibility for [its] own fraud, or willful injury to the person 
or property of another.’  Under these circumstances, such 
waivers are unconscionable under California law and should not 
be enforced.’’ 

California courts have frequently applied this rule to find 
arbitration agreements unconscionable. 

 
III 

A 

The Concepcions argue that the Discover Bank rule, given its 
origins in California’s unconscionability doctrine and California’s 
policy against exculpation, is a ground that ‘‘exist[s] at law or in equity 
for the revocation of any contract’’ under FAA § 2.  Moreover, they 
argue that even if we construe the Discover Bank rule as a prohibition 
on collective-action waivers rather than simply an application of 
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unconscionability, the rule would still be applicable to all dispute-
resolution contracts, since California prohibits waivers of class 
litigation as well. 

When state law prohibits outright the arbitration of a particular 
type of claim, the analysis is straightforward: The conflicting rule is 
displaced by the FAA.  But the inquiry becomes more complex when a 
doctrine normally thought to be generally applicable, such as duress 
or, as relevant here, unconscionability, is alleged to have been applied 
in a fashion that disfavors arbitration.  * * * 

An obvious illustration of this point would be a case finding 
unconscionable or unenforceable as against public policy consumer 
arbitration agreements that fail to provide for judicially monitored 
discovery.  The rationalizations for such a holding are neither difficult 
to imagine nor different in kind from those articulated in Discover 
Bank.  A court might reason that no consumer would knowingly waive 
his right to full discovery, as this would enable companies to hide their 
wrongdoing.  Or the court might simply say that such agreements are 
exculpatory—restricting discovery would be of greater benefit to the 
company than the consumer, since the former is more likely to be sued 
than to sue.  And, the reasoning would continue, because such a rule 
applies the general principle of unconscionability or public-policy 
disapproval of exculpatory agreements, it is applicable to ‘‘any’’ 
contract and thus preserved by § 2 of the FAA.  In practice, of course, 
the rule would have a disproportionate impact on arbitration 
agreements; but it would presumably apply to contracts purporting to 
restrict discovery in litigation as well.  

Other examples are easy to imagine.  [The Court describes rules 
requiring adherence to the Federal Rules of Evidence or jury-like 
dispositions as examples of rules that would have a disproportionate 
impact on arbitration agreements, but presumably apply to litigation 
and arbitration alike.] 

The Concepcions suggest that all this is just a parade of 
horribles, and no genuine worry.  ‘‘Rules aimed at destroying 
arbitration’’ or ‘‘demanding procedures incompatible with arbitration,’’ 
they concede, ‘‘would be preempted by the FAA because they cannot 
sensibly be reconciled with Section 2.’’  The ‘‘grounds’’ available under 
§ 2’s saving clause, they admit, ‘‘should not be construed to include a 
State’s mere preference for procedures that are incompatible with 
arbitration and ‘would wholly eviscerate arbitration agreements.’ ’’ 

* * * 

We largely agree. Although § 2’s saving clause preserves 
generally applicable contract defenses, nothing in it suggests an intent 
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to preserve state-law rules that stand as an obstacle to the 
accomplishment of the FAA’s objectives. * * * 

We differ with the Concepcions only in the application of this 
analysis to the matter before us.  We do not agree that rules requiring 
judicially monitored discovery or adherence to the Federal Rules of 
Evidence are ‘‘a far cry from this case.’’  The overarching purpose of the 
FAA * * * is to ensure the enforcement of arbitration agreements 
according to their terms so as to facilitate streamlined proceedings.  
Requiring the availability of classwide arbitration interferes with 
fundamental attributes of arbitration and thus creates a scheme 
inconsistent with the FAA. 

 
B 

The ‘‘principal purpose’’ of the FAA is to ‘‘ensur[e] that private 
arbitration agreements are enforced according to their terms.’’  This 
purpose is readily apparent from the FAA’s text.  * * *  In light of these 
provisions, we have held that parties may agree to limit the issues 
subject to arbitration, to arbitrate according to specific rules, and to 
limit with whom a party will arbitrate its disputes. 

The point of affording parties discretion in designing arbitration 
processes is to allow for efficient, streamlined procedures tailored to 
the type of dispute. * * * And the informality of arbitral proceedings is 
itself desirable, reducing the cost and increasing the speed of dispute 
resolution. 

* * * 

Contrary to the dissent’s view, our cases place it beyond dispute 
that the FAA was designed to promote arbitration.  They have 
repeatedly described the Act as ‘‘embod[ying] [a] national policy 
favoring arbitration,’’ and ‘‘a liberal federal policy favoring arbitration 
agreements, notwithstanding any state substantive or procedural 
policies to the contrary.’’  Thus, in Preston v. Ferrer, 552 U.S. 346 
(2008), holding preempted a statelaw rule requiring exhaustion of 
administrative remedies before arbitration, we said: ‘‘A prime objective 
of an agreement to arbitrate is to achieve ‘streamlined proceedings and 
expeditious results,’ ’’ which objective would be ‘‘frustrated’’ by 
requiring a dispute to be heard by an agency first.  That rule, we said, 
would ‘‘at the least, hinder speedy resolution of the controversy.’’ 

California’s Discover Bank rule similarly interferes with 
arbitration.  Although the rule does not require classwide arbitration, 
it allows any party to a consumer contract to demand it ex post.  The 
[Discover Bank] rule is limited to adhesion contracts, but the times in 
which consumer contracts were anything other than adhesive are long 
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past.  The rule also requires that damages be predictably small, and 
that the consumer allege a scheme to cheat consumers.  The former 
requirement, however, is toothless and malleable * * *, and the latter 
has no limiting effect, as all that is required is an allegation.  
Consumers remain free to bring and resolve their disputes on a 
bilateral basis under Discover Bank, and some may well do so; but 
there is little incentive for lawyers to arbitrate on behalf of individuals 
when they may do so for a class and reap far higher fees in the process.  
And faced with inevitable class arbitration, companies would have less 
incentive to continue resolving potentially duplicative claims on an 
individual basis. 

Although we have had little occasion to examine classwide 
arbitration, our decision in Stolt–Nielsen S.A. v. AnimalFeeds Int’l 
Corp., 130 S.Ct. 1758 (2010), is instructive.  In that case we held * * * 
that the [arbitration] agreement at issue, which was silent on the 
question of class procedures, could not be interpreted to allow them 
because the ‘‘changes brought about by the shift from bilateral 
arbitration to class-action arbitration’’ are ‘‘fundamental.’’  This is 
obvious as a structural matter: Classwide arbitration includes absent 
parties, necessitating additional and different procedures and 
involving higher stakes.  Confidentiality becomes more difficult.  And 
while it is theoretically possible to select an arbitrator with some 
expertise relevant to the class-certification question, arbitrators are 
not generally knowledgeable in the often-dominant procedural aspects 
of certification, such as the protection of absent parties.  The 
conclusion follows that class arbitration, to the extent it is 
manufactured by Discover Bank rather than consensual, is 
inconsistent with the FAA. 

First, the switch from bilateral to class arbitration sacrifices the 
principal advantage of arbitration—its informality—and makes the 
process slower, more costly, and more likely to generate procedural 
morass than final judgment.  ‘‘In bilateral arbitration, parties forgo the 
procedural rigor and appellate review of the courts in order to realize 
the benefits of private dispute resolution: lower costs, greater efficiency 
and speed, and the ability to choose expert adjudicators to resolve 
specialized disputes.’’  But before an arbitrator may decide the merits 
of a claim in classwide procedures, he must first decide, for example, 
whether the class itself may be certified, whether the named parties 
are sufficiently representative and typical, and how discovery for the 
class should be conducted.  * * * 

Second, class arbitration requires procedural formality.  The 
AAA’s rules governing class arbitrations mimic the Federal Rules of 
Civil Procedure for class litigation.  And while parties can alter those 
procedures by contract, an alternative is not obvious.  If procedures are 
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too informal, absent class members would not be bound by the 
arbitration.  For a class-action money judgment to bind absentees in 
litigation, class representatives must at all times adequately represent 
absent class members, and absent members must be afforded notice, 
an opportunity to be heard, and a right to opt out of the class.  Phillips 
Petroleum Co. v. Shutts, 472 U.S. 797, 811–12 (1985).  At least this 
amount of process would presumably be required for absent parties to 
be bound by the results of arbitration. 

We find it unlikely that in passing the FAA Congress meant to 
leave the disposition of these procedural requirements to an arbitrator.  
Indeed, class arbitration was not even envisioned by Congress when it 
passed the FAA in 1925; as the California Supreme Court admitted in 
Discover Bank, class arbitration is a ‘‘relatively recent development.’’  
And it is at the very least odd to think that an arbitrator would be 
entrusted with ensuring that third parties’ due process rights are 
satisfied. 

Third, class arbitration greatly increases risks to defendants. 
Informal procedures do of course have a cost: The absence of 
multilayered review makes it more likely that errors will go 
uncorrected.  Defendants are willing to accept the costs of these errors 
in arbitration, since their impact is limited to the size of individual 
disputes, and presumably outweighed by savings from avoiding the 
courts.  But when damages allegedly owed to tens of thousands of 
potential claimants are aggregated and decided at once, the risk of an 
error will often become unacceptable. Faced with even a small chance 
of a devastating loss, defendants will be pressured into settling 
questionable claims.  Other courts have noted the risk of ‘‘in terrorem’’ 
settlements that class actions entail, and class arbitration would be no 
different. 

Arbitration is poorly suited to the higher stakes of class 
litigation.  In litigation, a defendant may appeal a certification decision 
on an interlocutory basis and, if unsuccessful, may appeal from a final 
judgment as well.  Questions of law are reviewed de novo and 
questions of fact for clear error.  In contrast, 9 U.S.C. § 10 allows a 
court to vacate an arbitral award only where the award ‘‘was procured 
by corruption, fraud, or undue means’’; ‘‘there was evident partiality or 
corruption in the arbitrators’’; ‘‘the arbitrators were guilty of 
misconduct in refusing to postpone the hearing . . . or in refusing to 
hear evidence pertinent and material to the controversy[,] or of any 
other misbehavior by which the rights of any party have been 
prejudiced’’; or if the ‘‘arbitrators exceeded their powers, or so 
imperfectly executed them that a mutual, final, and definite award . . . 
was not made.’’  The AAA rules do authorize judicial review of 
certification decisions, but this review is unlikely to have much effect 
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given these limitations; review under § 10 focuses on misconduct 
rather than mistake.  And parties may not contractually expand the 
grounds or nature of judicial review.  We find it hard to believe that 
defendants would bet the company with no effective means of review, 
and even harder to believe that Congress would have intended to allow 
state courts to force such a decision. 

The Concepcions contend that because parties may and 
sometimes do agree to aggregation, class procedures are not 
necessarily incompatible with arbitration.  But the same could be said 
about procedures that the Concepcions admit States may not 
superimpose on arbitration: Parties could agree to arbitrate pursuant 
to the Federal Rules of Civil Procedure, or pursuant to a discovery 
process rivaling that in litigation.  Arbitration is a matter of contract, 
and the FAA requires courts to honor parties’ expectations.  But what 
the parties in the aforementioned examples would have agreed to is 
not arbitration as envisioned by the FAA, lacks its benefits, and 
therefore may not be required by state law. 

The dissent claims that class proceedings are necessary to 
prosecute small-dollar claims that might otherwise slip through the 
legal system.  But States cannot require a procedure that is 
inconsistent with the FAA, even if it is desirable for unrelated reasons.  
Moreover, the claim here was most unlikely to go unresolved.  As noted 
earlier, the arbitration agreement provides that AT&T will pay 
claimants a minimum of $7,500 and twice their attorney’s fees if they 
obtain an arbitration award greater than AT&T’s last settlement offer.  
The District Court found this scheme sufficient to provide incentive for 
the individual prosecution of meritorious claims that are not 
immediately settled, and the Ninth Circuit admitted that aggrieved 
customers who filed claims would be ‘‘essentially guarantee[d]’’ to be 
made whole. Indeed, the District Court concluded that the Concepcions 
were better off under their arbitration agreement with AT&T than they 
would have been as participants in a class action * * *. 

Because it ‘‘stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress,’’ California’s 
Discover Bank rule is preempted by the FAA. The judgment of the 
Ninth Circuit is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 

* * * 
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JUSTICE THOMAS, concurring. 

* * * 

* * *  As I would read it, the FAA requires that an agreement to 
arbitrate be enforced unless a party successfully challenges the 
formation of the arbitration agreement, such as by proving fraud or 
duress.  9 U.S.C. §§ 2, 4.  Under this reading, I would reverse the Court 
of Appeals because a district court cannot follow both the FAA and the 
Discover Bank rule, which does not relate to defects in the making of 
an agreement. 

This reading of the text, however, has not been fully developed 
by any party and could benefit from briefing and argument in an 
appropriate case.  Moreover, I think that the Court’s test will often 
lead to the same outcome as my textual interpretation and that, when 
possible, it is important in interpreting statutes to give lower courts 
guidance from a majority of the Court.  See U.S. Airways, Inc. v. 
Barnett, 535 U.S. 391, 411 (2002) (O’Connor, J., concurring).  
Therefore, although I adhere to my views on purposes-and-objectives 
pre-emption, see Wyeth v. Levine, 129 S.Ct 1187 (2009) (opinion 
concurring in judgment), I reluctantly join the Court’s opinion. 

* * * 

Under [Justice Thomas’s] reading, the question here would be 
whether California’s Discover Bank rule relates to the making of an 
agreement.  I think it does not. 

* * * 

The court’s analysis and conclusion that the arbitration 
agreement was exculpatory reveals that the Discover Bank rule does 
not concern the making of the arbitration agreement.  Exculpatory 
contracts are a paradigmatic example of contracts that will not be 
enforced because of public policy.  Refusal to enforce a contract for 
public-policy reasons does not concern whether the contract was 
properly made. 

Accordingly, the Discover Bank rule is not a ‘‘groun[d] . . . for the 
revocation of any contract’’ as I would read § 2 of the FAA in light of § 
4.  Under this reading, the FAA dictates that the arbitration 
agreement here be enforced and the Discover Bank rule is pre-empted. 
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JUSTICE BREYER, with whom JUSTICE GINSBURG, JUSTICE 

SOTOMAYOR, and JUSTICE KAGAN join, dissenting. 

The Federal Arbitration Act says that an arbitration agreement 
‘‘shall be valid, irrevocable, and enforceable, save upon such grounds as 
exist at law or in equity for the revocation of any contract.’’  9 U.S.C. § 2 
(emphasis added).  California law sets forth certain circumstances in 
which ‘‘class action waivers’’ in any contract are unenforceable.  In my 
view, this rule of state law is consistent with the federal Act’s language 
and primary objective.  It does not ‘‘stan[d] as an obstacle’’ to the Act’s 
‘‘accomplishment and execution.’’  And the Court is wrong to hold that 
the federal Act pre-empts the rule of state law. 

 
I. 

The California law in question consists of an authoritative state-
court interpretation of two provisions of the California Civil Code.  The 
first provision makes unlawful all contracts ‘‘which have for their 
object, directly or indirectly, to exempt anyone from responsibility for 
his own . . . violation of law.’’  The second provision authorizes courts to 
‘‘limit the application of any unconscionable clause’’ in a contract so ‘‘as 
to avoid any unconscionable result.’’ 

The specific rule of state law in question consists of the 
California Supreme Court’s application of these principles to hold that 
‘‘some’’ (but not ‘‘all’’) ‘‘class action waivers’’ in consumer contracts are 
exculpatory and unconscionable under California ‘‘law.’’  In particular, 
in Discover Bank the California Supreme Court stated that, when a 
class-action waiver  

‘‘is found in a consumer contract of adhesion in a setting in 
which disputes between the contracting parties predictably 
involve small amounts of damages, and when it is alleged that 
the party with the superior bargaining power has carried out a 
scheme to deliberately cheat large numbers of consumers out of 
individually small sums of money, then . . . the waiver becomes 
in practice the exemption of the party ‘from responsibility for 
[its] own fraud, or willful injury to the person or property of 
another.’ ’’  

In such a circumstance, the ‘‘waivers are unconscionable under 
California law and should not be enforced.’’ 

The Discover Bank rule does not create a ‘‘blanket policy in 
California against class action waivers in the consumer context.’’  
Instead, it represents the ‘‘application of a more general 
[unconscionability] principle.’’  Courts applying California law have 
enforced class action waivers where they satisfy general 
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unconscionability standards.  And even when they fail, the parties 
remain free to devise other dispute mechanisms, including informal 
mechanisms, that, in context, will not prove unconscionable. 

 
II 

A 

The Discover Bank rule is consistent with the federal Act’s 
language.  It ‘‘applies equally to class action litigation waivers in 
contracts without arbitration agreements as it does to class arbitration 
waivers in contracts with such agreements.’’  Linguistically speaking, 
it falls directly within the scope of the Act’s exception permitting courts 
to refuse to enforce arbitration agreements on grounds that exist ‘‘for 
the revocation of any contract.’’  9 U.S.C. § 2 (emphasis added).  The 
majority agrees. 

 
B 

The Discover Bank rule is also consistent with the basic 
‘‘purpose behind’’ the Act.  We have described that purpose as one of 
‘‘ensur[ing] judicial enforcement’’ of arbitration agreements.  As is well 
known, prior to the federal Act, many courts expressed hostility to 
arbitration, for example by refusing to order specific performance of 
agreements to arbitrate.  The Act sought to eliminate that hostility by 
placing agreements to arbitrate ‘‘ ‘upon the same footing as other 
contracts.’ ’’ 

Congress was fully aware that arbitration could provide 
procedural and cost advantages.  The House Report emphasized the 
‘‘appropriate[ness]’’ of making arbitration agreements enforceable ‘‘at 
this time when there is so much agitation against the costliness and 
delays of litigation.’’  And this Court has acknowledged that parties 
may enter into arbitration agreements in order to expedite the 
resolution of disputes. 

But we have also cautioned against thinking that Congress’ 
primary objective was to guarantee these particular procedural 
advantages.  Rather, that primary objective was to secure the 
‘‘enforcement’’ of agreements to arbitrate.  The relevant Senate Report 
points to the Act’s basic purpose when it says ‘‘[t]he purpose of the 
[Act] is clearly set forth in section 2,’’ namely, the section that says that 
an arbitration agreement ‘‘shall be valid, irrevocable, and enforceable, 
save upon such grounds as exist at law or in equity for the revocation 
of any contract,’’ 9 U.S.C. § 2. 

Thus, insofar as we seek to implement Congress’ intent, we 
should think more than twice before invalidating a state law that does 
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just what § 2 requires, namely, puts agreements to arbitrate and 
agreements to litigate ‘‘upon the same footing.’’ 

 
III 

The majority’s contrary view (that Discover Bank stands as an 
‘‘obstacle’’ to the accomplishment of the federal law’s objective) rests 
primarily upon its claims that the Discover Bank rule increases the 
complexity of arbitration procedures, thereby discouraging parties 
from entering into arbitration agreements, and to that extent 
discriminating in practice against arbitration.  These claims are not 
well founded. 

For one thing, a state rule of law that would sometimes set aside 
as unconscionable a contract term that forbids class arbitration is not 
(as the majority claims) like a rule that would require ‘‘ultimate 
disposition by a jury’’ or ‘‘judicially monitored discovery’’ or use of ‘‘the 
Federal Rules of Evidence.’’  Unlike the majority’s examples, class 
arbitration is consistent with the use of arbitration.  It is a form of 
arbitration that is well known in California and followed elsewhere.  
Indeed, the AAA has told us [in its amicus brief] that it has found class 
arbitration to be ‘‘a fair, balanced, and efficient means of resolving 
class disputes.’’  And unlike the majority’s examples, the Discover 
Bank rule imposes equivalent limitations on litigation; hence it cannot 
fairly be characterized as a targeted attack on arbitration. 

Where does the majority get its contrary idea—that individual, 
rather than class, arbitration is a ‘‘fundamental attribut[e]’’ of 
arbitration?  The majority does not explain.  And it is unlikely to be 
able to trace its present view to the history of the arbitration statute 
itself. 

When Congress enacted the Act, arbitration procedures had not 
yet been fully developed.  Insofar as Congress considered detailed 
forms of arbitration at all, it may well have thought that arbitration 
would be used primarily where merchants sought to resolve disputes of 
fact, not law, under the customs of their industries, where the parties 
possessed roughly equivalent bargaining power.  This last mentioned 
feature of the history—roughly equivalent bargaining power—
suggests, if anything, that California’s statute is consistent with, and 
indeed may help to further, the objectives that Congress had in mind. 

Regardless, if neither the history nor present practice suggests 
that class arbitration is fundamentally incompatible with arbitration 
itself, then on what basis can the majority hold California’s law pre-
empted? 

For another thing, the majority’s argument that the Discover 
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Bank rule will discourage arbitration rests critically upon the wrong 
comparison.  The majority compares the complexity of class arbitration 
with that of bilateral arbitration.  And it finds the former more 
complex.  But, if incentives are at issue, the relevant comparison is not 
‘‘arbitration with arbitration’’ but a comparison between class 
arbitration and judicial class actions.  After all, in respect to the 
relevant set of contracts, the Discover Bank rule similarly and equally 
sets aside clauses that forbid class procedures—whether arbitration 
procedures or ordinary judicial procedures are at issue. 

Why would a typical defendant (say, a business) prefer a judicial 
class action to class arbitration?  AAA statistics ‘‘suggest that class 
arbitration proceedings take more time than the average commercial 
arbitration, but may take less time than the average class action in 
court.’’  Data from California courts confirm that class arbitrations can 
take considerably less time than in-court proceedings in which class 
certification is sought.  And a single class proceeding is surely more 
efficient than thousands of separate proceedings for identical claims.  
Thus, if speedy resolution of disputes were all that mattered, then the 
Discover Bank rule would reinforce not obstruct, that objective of the 
Act. 

The majority’s related claim that the Discover Bank rule will 
discourage the use of arbitration because ‘‘[a]rbitration is poorly suited 
to . . . higher stakes’’ lacks empirical support.  Indeed, the majority 
provides no convincing reason to believe that parties are unwilling to 
submit highstakes disputes to arbitration.  And there are numerous 
counterexamples. 

Further, even though contract defenses, e.g., duress and 
unconscionability, slow down the dispute resolution process, federal 
arbitration law normally leaves such matters to the States. * * * 
California is free to define unconscionability as it sees fit, and its 
common law is of no federal concern so long as the State does not adopt 
a special rule that disfavors arbitration. 

Because California applies the same legal principles to address 
the unconscionability of class arbitration waivers as it does to address 
the unconscionability of any other contractual provision, the merits of 
class proceedings should not factor into our decision.  If California had 
applied its law of duress to void an arbitration agreement, would it 
matter if the procedures in the coerced agreement were efficient? 

Regardless, the majority highlights the disadvantages of class 
arbitrations, as it sees them.  But class proceedings have 
countervailing advantages.  In general, agreements that forbid the 
consolidation of claims can lead small-dollar claimants to abandon 
their claims rather than to litigate.  I suspect that it is true even here, 
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for as the Court of Appeals recognized, AT&T can avoid the $7,500 
payout (the payout that supposedly makes the Concepcions’ arbitration 
worthwhile) simply by paying the claim’s face value, such that ‘‘the 
maximum gain to a customer for the hassle of arbitrating a $30.22 
dispute is still just $30.22.’’ 

What rational lawyer would have signed on to represent the 
Concepcions in litigation for the possibility of fees stemming from a 
$30.22 claim?  In California’s perfectly rational view, nonclass 
arbitration over such sums will also sometimes have the effect of 
depriving claimants of their claims (say, for example, where claiming 
the $30.22 were to involve filling out many forms that require 
technical legal knowledge or waiting at great length while a call is 
placed on hold).  Discover Bank sets forth circumstances in which the 
California courts believe that the terms of consumer contracts can be 
manipulated to insulate an agreement’s author from liability for its 
own frauds by ‘‘deliberately cheat[ing] large numbers of consumers out 
of individually small sums of money.’’  Why is this kind of decision—
weighing the pros and cons of all class proceedings alike—not 
California’s to make? 

Finally, the majority can find no meaningful support for its 
views in this Court’s precedent.  * * *  [W]e have not, to my knowledge, 
applied the Act to strike down a state statute that treats arbitrations 
on par with judicial and administrative proceedings. 

At the same time, we have repeatedly referred to the Act’s basic 
objective as assuring that courts treat arbitration agreements ‘‘like all 
other contracts.’’ 

* * * 

IV 

By using the words ‘‘save upon such grounds as exist at law or in 
equity for the revocation of any contract,’’ Congress retained for the 
States an important role incident to agreements to arbitrate.  9 U.S.C. 
§ 2.  * * *  But federalism is as much a question of deeds as words.  It 
often takes the form of a concrete decision by this Court that respects 
the legitimacy of a State’s action in an individual case.  Here, 
recognition of that federalist ideal, embodied in specific language in 
this particular statute, should lead us to uphold California’s law, not to 
strike it down.  We do not honor federalist principles in their breach. 

With respect, I dissent. 
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WAL-MART STORES, INC. v. DUKES 

Supreme Court of the United States, 2011. 
131 S.Ct. 2541. 

JUSTICE SCALIA delivered the opinion of the Court. 

We are presented with one of the most expansive class actions 
ever.  The District Court and the Court of Appeals approved the 
certification of a class comprising about one and a half million 
plaintiffs, current and former female employees of petitioner Wal–Mart 
who allege that the discretion exercised by their local supervisors over 
pay and promotion matters violates Title VII by discriminating against 
women. 

* * * 

I 

A 

Petitioner Wal–Mart is the Nation’s largest private employer.  It 
operates four types of retail stores throughout the country: Discount 
Stores, Supercenters, Neighborhood Markets, and Sam’s Clubs.  Those 
stores are divided into seven nationwide divisions, which in turn 
comprise 41 regions of 80 to 85 stores apiece.  Each store has between 
40 and 53 separate departments and 80 to 500 staff positions.  In all, 
Wal–Mart operates approximately 3,400 stores and employs more than 
one million people. 

Pay and promotion decisions at Wal–Mart are generally 
committed to local managers’ broad discretion, which is exercised ‘‘in a 
largely subjective manner.’’  Local store managers may increase the 
wages of hourly employees (within limits) with only limited corporate 
oversight.  As for salaried employees, such as store managers and their 
deputies, higher corporate authorities have discretion to set their pay 
within preestablished ranges. 

Promotions work in a similar fashion.  Wal–Mart permits store 
managers to apply their own subjective criteria when selecting 
candidates as ‘‘support managers,’’ which is the first step on the path 
to management.  Admission to Wal–Mart’s management training 
program, however, does require that a candidate meet certain objective 
criteria, including an above–average performance rating, at least one 
year’s tenure in the applicant’s current position, and a willingness to 
relocate.  But except for those requirements, regional and district 
managers have discretion to use their own judgment when selecting 
candidates for management training.  Promotion to higher office—e.g., 
assistant manager, co–manager, or store manager—is similarly at the 
discretion of the employee’s superiors after prescribed objective factors 
are satisfied. 

January 5-6, 2012 Page 297 of 561



Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 (2011)  
Excerpt—Commonality 

	
   2 

B 

The named plaintiffs in this lawsuit, representing the 1.5 
million members of the certified class, are three current or former 
Wal–Mart employees who allege that the company discriminated 
against them on the basis of their sex by denying them equal pay or 
promotions, in violation of Title VII of the Civil Rights Act of 1964, 78 
Stat. 253, as amended, 42 U.S.C. § 2000e–1 et seq. 

Betty Dukes began working at a Pittsburgh, California, Wal–
Mart in 1994.  She started as a cashier, but later sought and received a 
promotion to customer service manager.  After a series of disciplinary 
violations, however, Dukes was demoted back to cashier and then to 
greeter.  Dukes concedes she violated company policy, but contends 
that the disciplinary actions were in fact retaliation for invoking 
internal complaint procedures and that male employees have not been 
disciplined for similar infractions.  Dukes also claims two male 
greeters in the Pittsburgh store are paid more than she is. 

Christine Kwapnoski has worked at Sam’s Club stores in 
Missouri and California for most of her adult life.  She has held a 
number of positions, including a supervisory position.  She claims that 
a male manager yelled at her frequently and screamed at female 
employees, but not at men.  The manager in question ‘‘told her to ‘doll 
up,’ to wear some makeup, and to dress a little better.’’ 

The final named plaintiff, Edith Arana, worked at a Wal–Mart 
store in Duarte, California, from 1995 to 2001.  In 2000, she 
approached the store manager on more than one occasion about 
management training, but was brushed off.  Arana concluded she was 
being denied opportunity for advancement because of her sex.  She 
initiated internal complaint procedures, whereupon she was told to 
apply directly to the district manager if she thought her store manager 
was being unfair.  Arana, however, decided against that and never 
applied for management training again.  In 2001, she was fired for 
failure to comply with Wal–Mart’s timekeeping policy. 

These plaintiffs, respondents here, do not allege that Wal–Mart 
has any express corporate policy against the advancement of women.  
Rather, they claim that their local managers’ discretion over pay and 
promotions is exercised disproportionately in favor of men, leading to 
an unlawful disparate impact on female employees, see 42 U.S.C. § 
2000e–2(k).  And, respondents say, because Wal–Mart is aware of this 
effect, its refusal to cabin its managers’ authority amounts to disparate 
treatment, see § 2000e–2(a). * * * 

Importantly for our purposes, respondents claim that the 
discrimination to which they have been subjected is common to all 

January 5-6, 2012 Page 298 of 561



Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 (2011)  
Excerpt—Commonality 

	
   3 

Wal–Mart’s female employees.  The basic theory of their case is that a 
strong and uniform ‘‘corporate culture’’ permits bias against women to 
infect, perhaps subconsciously, the discretionary decisionmaking of 
each one of Wal–Mart’s thousands of managers—thereby making every 
woman at the company the victim of one common discriminatory 
practice.  Respondents therefore wish to litigate the Title VII claims of 
all female employees at Wal–Mart’s stores in a nationwide class action. 

 
C 

* * * Under Rule 23(a), the party seeking certification must 
demonstrate, first, that: ‘‘(1) the class is so numerous that joinder of all 
members is impracticable, (2) there are questions of law or fact 
common to the class, (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the class, and (4) the 
representative parties will fairly and adequately protect the interests 
of the class.’’ 

* * * 

* * * [R]espondents moved the District Court to certify a plaintiff 
class consisting of ‘‘[a]ll women employed at any Wal–Mart domestic 
retail store at any time since December 26, 1998, who have been or 
may be subjected to Wal–Mart’s challenged pay and management 
track promotions policies and practices.’’  As evidence that there were  
* * * ‘‘questions of law or fact common to’’ all the women of Wal–Mart, 
as Rule 23(a)(2) requires, respondents relied chiefly on three forms of 
proof: statistical evidence about pay and promotion disparities between 
men and women at the company, anecdotal reports of discrimination 
from about 120 of Wal–Mart’s female employees, and the testimony of 
a sociologist, Dr. William Bielby, who conducted a ‘‘social framework 
analysis’’ of Wal–Mart’s ‘‘culture’’ and personnel practices, and 
concluded that the company was ‘‘vulnerable’’ to gender discrimination.  
* * * 

Wal–Mart unsuccessfully moved to strike much of this evidence.  
It also offered its own countervailing statistical and other proof in an 
effort to defeat Rule 23(a)’s requirements of commonality, typicality, 
and adequate representation. * * * 

* * * 

[The district court certified a nationwide class of female Wal–
Mart employees.  On the (a)(2) issue, it noted that ‘‘Wal–Mart raised a 
number of challenges to Plaintiffs’ evidence of commonality but 
concluded that, in fact, most of these objections related not to * * * 
commonality but to the ultimate merits of the case and ‘thus should 
properly be addressed by a jury considering the merits’ rather than a 
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judge considering class certification.’’  509 F.3d at 1168, 1177–78 (9th 
Cir. 2007) (quoting district court; emphasis in original). The Ninth 
Circuit panel endorsed this analysis.  Id.  The Court of Appeals, 
rehearing the case en banc, affirmed in substantial part.  603 F.3d 571 
(9th Cir. 2010) (en banc).  As to Rule 23(a)(2), it held that ‘‘Plaintiffs’ 
factual evidence, expert opinions, statistical evidence, and anecdotal 
evidence provide sufficient support to raise the common question 
whether Wal–Mart’s female employees nationwide were subjected to a 
single set of corporate policies (not merely a number of independent 
discriminatory acts) that may have worked to unlawfully discriminate 
against them in violation of Title VII.’’  Id. at 612 (emphases in 
original).  Judge Ikuta, joined by four other judges, dissented, 
reasoning that the class failed to meet, inter alia, the commonality 
requirement of 23(a)(2), because ‘‘[n]one of plaintiffs’ evidence is 
probative of company–wide discrimination.’’  Id. at 640 (Ikuta, J., 
dissenting).  In the dissent’s view, ‘‘[e]very piece of evidence merely 
purport[ed] to support another,’’ and ‘‘the plaintiffs’ circular 
presentation cannot conceal the fact that they have failed to offer any 
significant proof of a company-wide policy of discrimination * * *.’’  Id. 
at 640–41.  See also id. at 652 (Kozinski, C.J., dissenting) (‘‘the half–
million members of the majority’s approved class * * * have little in 
common but their sex and this lawsuit.’’)] 

* * * 

II 

* * * 

A 

The crux of this case is commonality—the rule requiring a 
plaintiff to show that ‘‘there are questions of law or fact common to the 
class.’’  Rule 23(a)(2).5  That language is easy to misread, since ‘‘[a]ny 
competently crafted class complaint literally raises common 
‘questions.’ ’’ Richard Nagareda, Class Certification in the Age of 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5  We have previously stated in this context that ‘‘[t]he commonality and 

typicality requirements of Rule 23(a) tend to merge.  Both serve as guideposts for 
determining whether under the particular circumstances maintenance of a class 
action is economical and whether the named plaintiff’s claim and the class claims are 
so interrelated that the interests of the class members will be fairly and adequately 
protected in their absence.  Those requirements therefore also tend to merge with the 
adequacy-of-representation requirement, although the latter requirement also raises 
concerns about the competency of class counsel and conflicts of interest.’’  General 
Telephone Co. of Southwest v. Falcon, 457 U.S. 147, 157–58, n.13 (1982).  In light of 
our disposition of the commonality question, however, it is unnecessary to resolve 
whether respondents have satisfied the typicality and adequate-representation 
requirements of Rule 23(a). 
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Aggregate Proof, 84 N.Y.U. L. Rev. 97, 131–132 (2009).  For example: 
Do all of us plaintiffs indeed work for Wal–Mart?  Do our managers 
have discretion over pay?  Is that an unlawful employment practice?  
What remedies should we get?  Reciting these questions is not 
sufficient to obtain class certification.  Commonality requires the 
plaintiff to demonstrate that the class members ‘‘have suffered the 
same injury.’’  This does not mean merely that they have all suffered a 
violation of the same provision of law.  Title VII, for example, can be 
violated in many ways—by intentional discrimination, or by hiring and 
promotion criteria that result in disparate impact, and by the use of 
these practices on the part of many different superiors in a single 
company.  Quite obviously, the mere claim by employees of the same 
company that they have suffered a Title VII injury, or even a 
disparate-impact Title VII injury, gives no cause to believe that all 
their claims can productively be litigated at once.  Their claims must 
depend upon a common contention—for example, the assertion of 
discriminatory bias on the part of the same supervisor.  That common 
contention, moreover, must be of such a nature that it is capable of 
classwide resolution—which means that determination of its truth or 
falsity will resolve an issue that is central to the validity of each one of 
the claims in one stroke. 

‘‘What matters to class certification . . . is not the raising of 
common ‘questions’—even in droves—but, rather the capacity of 
a classwide proceeding to generate common answers apt to drive 
the resolution of the litigation. Dissimilarities within the 
proposed class are what have the potential to impede the 
generation of common answers.’’ Nagareda, supra, at 132. 

Rule 23 does not set forth a mere pleading standard.  A party 
seeking class certification must affirmatively demonstrate his 
compliance with the Rule—that is, he must be prepared to prove that 
there are in fact sufficiently numerous parties, common questions of 
law or fact, etc.  We recognized in Falcon[, 457 U.S. 147 (1982),] that 
‘‘sometimes it may be necessary for the court to probe behind the 
pleadings before coming to rest on the certification question,’’ and that 
certification is proper only if ‘‘the trial court is satisfied, after a 
rigorous analysis, that the prerequisites of Rule 23(a) have been 
satisfied.’’  Frequently that ‘‘rigorous analysis’’ will entail some overlap 
with the merits of the plaintiff’s underlying claim.  That cannot be 
helped.  ‘‘ ‘[T]he class determination generally involves considerations 
that are enmeshed in the factual and legal issues comprising the 
plaintiff’s cause of action.’ ’’  Id. at 160. 

In this case, proof of commonality necessarily overlaps with 
respondents’ merits contention that Wal–Mart engages in a pattern or 
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practice of discrimination.7  That is so because, in resolving an 
individual’s Title VII claim, the crux of the inquiry is ‘‘the reason for a 
particular employment decision,’’ Cooper v. Federal Reserve Bank of 
Richmond, 467 U.S. 867, 876 (1984).  Here respondents wish to sue 
about literally millions of employment decisions at once.  Without some 
glue holding the alleged reasons for all those decisions together, it will 
be impossible to say that examination of all the class members’ claims 
for relief will produce a common answer to the crucial question why 
was I disfavored. 

B 

This Court’s opinion in Falcon describes how the commonality 
issue must be approached.  There an employee who claimed that he 
was deliberately denied a promotion on account of race obtained 
certification of a class comprising all employees wrongfully denied 
promotions and all applicants wrongfully denied jobs.  We rejected that 
composite class for lack of commonality and typicality, explaining: 

‘‘Conceptually, there is a wide gap between (a) an individual’s 
claim that he has been denied a promotion [or higher pay] on 
discriminatory grounds, and his otherwise unsupported 
allegation that the company has a policy of discrimination, and 
(b) the existence of a class of persons who have suffered the 
same injury as that individual, such that the individual’s claim 
and the class claim will share common questions of law or fact 
and that the individual’s claim will be typical of the class 
claims.’’  Id., at 157–58. 

Falcon suggested two ways in which that conceptual gap might be 
bridged.  First, if the employer ‘‘used a biased testing procedure to 
evaluate both applicants for employment and incumbent employees, a 
class action on behalf of every applicant or employee who might have 
been prejudiced by the test clearly would satisfy the commonality and 
typicality requirements of Rule 23(a).’’  Second, ‘‘[s]ignificant proof that 
an employer operated under a general policy of discrimination 
conceivably could justify a class of both applicants and employees if the 
discrimination manifested itself in hiring and promotion practices in 
the same general fashion, such as through entirely subjective 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7  In a pattern-or-practice case, the plaintiff tries to ‘‘establish by a 

preponderance of the evidence that . . . discrimination was the company’s standard 
operating procedure[,] the regular rather than the unusual practice.’’  Teamsters v. 
United States, 431 U.S. 324, 358 (1977); see also Franks v. Bowman Transp. Co., 424 
U.S. 747, 772 (1976).  If he succeeds, that showing will support a rebuttable inference 
that all class members were victims of the discriminatory practice, and will justify 
‘‘an award of prospective relief,’’ such as ‘‘an injunctive order against the continuation 
of the discriminatory practice.’’ 
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decisionmaking processes.’’  We think that statement precisely 
describes respondents’ burden in this case.  The first manner of 
bridging the gap obviously has no application here; Wal–Mart has no 
testing procedure or other companywide evaluation method that can be 
charged with bias.  The whole point of permitting discretionary 
decisionmaking is to avoid evaluating employees under a common 
standard. 

The second manner of bridging the gap requires ‘‘significant 
proof’’ that Wal–Mart ‘‘operated under a general policy of 
discrimination.’’  That is entirely absent here.  Wal–Mart’s announced 
policy forbids sex discrimination, and * * * the company imposes 
penalties for denials of equal employment opportunity.  The only 
evidence of a ‘‘general policy of discrimination’’ respondents produced 
was the testimony of Dr. William Bielby, their sociological expert.  * * *  
Bielby testified that Wal–Mart has a ‘‘strong corporate culture,’’ that 
makes it ‘‘ ‘vulnerable’ ’’ to ‘‘gender bias.’’  He could not, however, 
‘‘determine with any specificity how regularly stereotypes play a 
meaningful role in employment decisions at Wal–Mart.  At his 
deposition . . . Dr. Bielby conceded that he could not calculate whether 
0.5 percent or 95 percent of the employment decisions at Wal–Mart 
might be determined by stereotyped thinking.’’  The parties dispute 
whether Bielby’s testimony even met the standards for the admission 
of expert testimony under Federal Rule of [Evidence] 702 and our 
Daubert case, see Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993).  The District Court concluded that Daubert did not 
apply to expert testimony at the certification stage of class-action 
proceedings.  We doubt that is so, but even if properly considered, 
Bielby’s testimony does nothing to advance respondents’ case.  
‘‘[W]hether 0.5 percent or 95 percent of the employment decisions at 
Wal–Mart might be determined by stereotyped thinking’’ is the 
essential question on which respondents’ theory of commonality 
depends.  If Bielby admittedly has no answer to that question, we can 
safely disregard what he has to say.  It is worlds away from 
‘‘significant proof’’ that Wal–Mart ‘‘operated under a general policy of 
discrimination.’’ 

C 

The only corporate policy that the plaintiffs’ evidence 
convincingly establishes is Wal–Mart’s ‘‘policy’’ of allowing discretion 
by local supervisors over employment matters.  On its face, of course, 
that is just the opposite of a uniform employment practice that would 
provide the commonality needed for a class action; it is a policy against 
having uniform employment practices.  It is also a very common and 
presumptively reasonable way of doing business—one that we have 
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said ‘‘should itself raise no inference of discriminatory conduct,’’ 
Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 990 (1988). 

To be sure, we have recognized that, ‘‘in appropriate cases,’’ 
giving discretion to lower-level supervisors can be the basis of Title VII 
liability under a disparate-impact theory—since ‘‘an employer’s 
undisciplined system of subjective decisionmaking [can have] precisely 
the same effects as a system pervaded by impermissible intentional 
discrimination.’’  But the recognition that this type of Title VII claim 
‘‘can’’ exist does not lead to the conclusion that every employee in a 
company using a system of discretion has such a claim in common.  To 
the contrary, left to their own devices most managers in any 
corporation—and surely most managers in a corporation that forbids 
sex discrimination—would select sex-neutral, performance–based 
criteria for hiring and promotion that produce no actionable disparity 
at all.  Others may choose to reward various attributes that produce 
disparate impact—such as scores on general aptitude tests or 
educational achievements.  And still other managers may be guilty of 
intentional discrimination that produces a sex-based disparity.  In 
such a company, demonstrating the invalidity of one manager’s use of 
discretion will do nothing to demonstrate the invalidity of another’s.  A 
party seeking to certify a nationwide class will be unable to show that 
all the employees’ Title VII claims will in fact depend on the answers 
to common questions.  

Respondents have not identified a common mode of exercising 
discretion that pervades the entire company—aside from their reliance 
on Dr. Bielby’s [testimony] that we have rejected. In a company of 
Wal–Mart’s size and geographical scope, it is quite unbelievable that 
all managers would exercise their discretion in a common way without 
some common direction.  Respondents attempt to make that showing 
by means of statistical and anecdotal evidence, but their evidence falls 
well short. 

The statistical evidence consists primarily of regression analyses 
performed by Dr. Richard Drogin, a statistician, and Dr. Marc Bendick, 
a labor economist.  Drogin conducted his analysis region-by-region, 
comparing the number of women promoted into management positions 
with the percentage of women in the available pool of hourly workers.  
After considering regional and national data, Drogin concluded that 
‘‘there are statistically significant disparities between men and women 
at Wal–Mart . . . [and] these disparities . . . can be explained only by 
gender discrimination.’’  Bendick compared work-force data from Wal–
Mart and competitive retailers and concluded that Wal–Mart 
‘‘promotes a lower percentage of women than its competitors.’’ 
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Even if they are taken at face value, these studies are 
insufficient to establish that respondents’ theory can be proved on a 
classwide basis.  In Falcon, we held that one named plaintiff’s 
experience of discrimination was insufficient to infer that 
‘‘discriminatory treatment is typical of [the employer’s employment] 
practices.’’  457 U.S. at 158.  A similar failure of inference arises here.  
* * *  A regional pay disparity, for example, may be attributable to only 
a small set of Wal–Mart stores, and cannot by itself establish the 
uniform, store-by-store disparity upon which the plaintiffs’ theory of 
commonality depends. 

There is another, more fundamental, respect in which 
respondents’ statistical proof fails.  Even if it established (as it does 
not) a pay or promotion pattern that differs from the nationwide 
figures or the regional figures in all of Wal–Mart’s 3,400 stores, that 
would still not demonstrate that commonality of issue exists.  Some 
managers will claim that the availability of women, or qualified 
women, or interested women, in their stores’ area does not mirror the 
national or regional statistics.  And almost all of them will claim to 
have been applying some sex-neutral, performance–based criteria—
whose nature and effects will differ from store to store.  In the 
landmark case of ours which held that giving discretion to lower–level 
supervisors can be the basis of Title VII liability under a disparate–
impact theory, the plurality opinion conditioned that holding on the 
corollary that merely proving that the discretionary system has 
produced a racial or sexual disparity is not enough.  ‘‘[T]he plaintiff 
must begin by identifying the specific employment practice that is 
challenged.’’  Watson, 487 U.S., at 994.  * * *  That is all the more 
necessary when a class of plaintiffs is sought to be certified.  Other 
than the bare existence of delegated discretion, respondents have 
identified no ‘‘specific employment practice’’—much less one that ties 
all their 1.5 million claims together.  Merely showing that Wal–Mart’s 
policy of discretion has produced an overall sex–based disparity does 
not suffice. 

Respondents’ anecdotal evidence suffers from the same defects, 
and in addition is too weak to raise any inference that all the 
individual, discretionary personnel decisions are discriminatory.  In 
Teamsters v. United States, 431 U.S. 324 (1977), in addition to 
substantial statistical evidence of company-wide discrimination, the 
Government (as plaintiff) produced about 40 specific accounts of racial 
discrimination from particular individuals.  That number was 
significant because the company involved had only 6,472 employees, of 
whom 571 were minorities, and the class itself consisted of around 334 
persons.  The 40 anecdotes thus represented roughly one account for 
every eight members of the class.  Moreover, the Court of Appeals 
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noted that the anecdotes came from individuals ‘‘spread throughout’’ 
the company who ‘‘for the most part’’ worked at the company’s 
operational centers that employed the largest numbers of the class 
members.  Here, by contrast, respondents filed some 120 affidavits 
reporting experiences of discrimination—about 1 for every 12,500 class 
members—relating to only some 235 out of Wal–Mart’s 3,400 stores.  
More than half of these reports are concentrated in only six States 
(Alabama, California, Florida, Missouri, Texas, and Wisconsin); half of 
all States have only one or two anecdotes; and 14 States have no 
anecdotes about Wal–Mart’s operations at all.  Even if every single one 
of these accounts is true, that would not demonstrate that the entire 
company ‘‘operate[s] under a general policy of discrimination,’’ which is 
what respondents must show to certify a companywide class.9 

The dissent misunderstands the nature of the foregoing 
analysis.  It criticizes our focus on the dissimilarities between the 
putative class members on the ground that we have ‘‘blend[ed]’’ Rule 
23(a)(2)’s commonality requirement with Rule 23(b)(3)’s inquiry into 
whether common questions ‘‘predominate’’ over individual ones.  That 
is not so.  We quite agree that for purposes of Rule 23(a)(2) ‘‘ ‘[e]ven a 
single [common] question’ ’’ will do.  We consider dissimilarities not in 
order to determine (as Rule 23(b)(3) requires) whether common 
questions predominate, but in order to determine (as Rule 23(a)(2) 
requires) whether there is ‘‘[e]ven a single [common] question.’’  And 
there is not here.  Because respondents provide no convincing proof of 
a companywide discriminatory pay and promotion policy, we have 
concluded that they have not established the existence of any common 
question.10 

* * * 

The judgment of the Court of Appeals is 

Reversed. 

 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
9  The dissent says that we have adopted ‘‘a rule that a discrimination claim, if 

accompanied by anecdotes, must supply them in numbers proportionate to the size of 
the class.’’  That is not quite accurate.  A discrimination claimant is free to supply as 
few anecdotes as he wishes.  But when the claim is that a company operates under a 
general policy of discrimination, a few anecdotes selected from literally millions of 
employment decisions prove nothing at all. 

10  For this reason, there is no force to the dissent’s attempt to distinguish Falcon 
on the ground that in that case there were ‘‘ ‘no common questions of law or fact’ 
between the claims of the lead plaintiff and the applicant class.’’  Here also there is 
nothing to unite all of the plaintiffs’ claims, since (contrary to the dissent’s 
contention) the same employment practices do not ‘‘touch and concern all members of 
the class.’’ 
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JUSTICE GINSBURG, with whom JUSTICE BREYER, JUSTICE 

SOTOMAYOR, and JUSTICE KAGAN join, [dissenting in relevant part]. 

* * * Whether the class the plaintiffs describe meets the specific 
requirements of Rule 23(b)(3) is not before the Court, and I would 
reserve that matter for consideration and decision on remand. The 
Court, however, disqualifies the class at the starting gate, holding that 
the plaintiffs cannot cross the ‘‘commonality’’ line set by Rule 23(a)(2). 
In so ruling, the Court imports into the Rule 23(a) determination 
concerns properly addressed in a Rule 23(b)(3) assessment. 

 
I 

A 

Rule 23(a)(2) establishes a preliminary requirement for 
maintaining a class action: ‘‘[T]here are questions of law or fact 
common to the class.’’  The Rule ‘‘does not require that all questions of 
law or fact raised in the litigation be common;’’ indeed, ‘‘[e]ven a single 
question of law or fact common to the members of the class will satisfy 
the commonality requirement,’’ Richard Nagareda, The Preexistence 
Principle and the Structure of the Class Action, 103 Colum. L. Rev. 149, 
176, n.110 (2003).  A ‘‘question’’ is ordinarily understood to be ‘‘[a] 
subject or point open to controversy.’’  American Heritage Dictionary 
1483 (3d ed. 1992).  Thus, a ‘‘question’’ ‘‘common to the class’’ must be a 
dispute, either of fact or of law, the resolution of which will advance 
the determination of the class members’ claims.3 

B 

The District Court, recognizing that ‘‘one significant issue 
common to the class may be sufficient to warrant certification,’’ found 
that the plaintiffs easily met that test.  Absent an error of law or an 
abuse of discretion, an appellate tribunal has no warrant to upset the 
District Court’s finding of commonality.  The District Court certified a 
class of ‘‘[a]ll women employed at any Wal–Mart domestic retail store 
at any time since December 26, 1998.’’  The named plaintiffs, led by 
Betty Dukes, propose to litigate, on behalf of the class, allegations that 
Wal–Mart discriminates on the basis of gender in pay and promotions.  
They allege that the company ‘‘[r]eli[es] on gender stereotypes in 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
3  The Court suggests Rule 23(a)(2) must mean more than it says.  If the word 

‘‘questions’’ were taken literally, the majority asserts, plaintiffs could pass the Rule 
23(a)(2) bar by ‘‘[r]eciting . . . questions’’ like ‘‘Do all of us plaintiffs indeed work for 
Wal–Mart?’’  Sensibly read, however, the word ‘‘questions’’ means disputed issues, 
not any utterance crafted in the grammatical form of a question. 
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making employment decisions such as . . . promotion[s] [and] pay.’’  
Wal–Mart permits those prejudices to infect personnel decisions, the 
plaintiffs contend, by leaving pay and promotions in the hands of ‘‘a 
nearly all male managerial workforce’’ using ‘‘arbitrary and subjective 
criteria.’’  Further alleged barriers to the advancement of female 
employees include the company’s requirement, ‘‘as a condition of 
promotion to management jobs, that employees be willing to relocate.’’  
Absent instruction otherwise, there is a risk that managers will act on 
the familiar assumption that women, because of their services to 
husband and children, are less mobile than men. 

Women fill 70 percent of the hourly jobs in the retailer’s stores 
but make up only ‘‘33 percent of management employees.’’  ‘‘[T]he 
higher one looks in the organization the lower the percentage of 
women.’’  The plaintiffs’ ‘‘largely uncontested descriptive statistics’’ 
also show that women working in the company’s stores ‘‘are paid less 
than men in every region’’ and ‘‘that the salary gap widens over time 
even for men and women hired into the same jobs at the same time.’’ 

The District Court identified ‘‘systems for . . . promoting in-store 
employees’’ that were ‘‘sufficiently similar across regions and stores’’ to 
conclude that ‘‘the manner in which these systems affect the class 
raises issues that are common to all class members.’’  The selection of 
employees for promotion to in-store management ‘‘is fairly 
characterized as a ‘tap on the shoulder’ process,’’ in which managers 
have discretion about whose shoulders to tap.  Vacancies are not 
regularly posted; from among those employees satisfying minimum 
qualifications, managers choose whom to promote on the basis of their 
own subjective impressions. 

Wal–Mart’s compensation policies also operate uniformly across 
stores, the District Court found.  The retailer leaves open a $2 band for 
every position’s hourly pay rate.  Wal–Mart provides no standards or 
criteria for setting wages within that band, and thus does nothing to 
counter unconscious bias on the part of supervisors.  

Wal–Mart’s supervisors do not make their discretionary 
decisions in a vacuum.  The District Court reviewed means Wal–Mart 
used to maintain a ‘‘carefully constructed . . . corporate culture,’’ such 
as frequent meetings to reinforce the common way of thinking, regular 
transfers of managers between stores to ensure uniformity throughout 
the company, monitoring of stores ‘‘on a close and constant basis,’’ and 
‘‘Wal–Mart TV,’’ ‘‘broadcas[t] . . . into all stores.’’ 
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The plaintiffs’ evidence, including class members’ tales of their 
own experiences,4 suggests that gender bias suffused Wal–Mart’s 
company culture. Among illustrations, senior management often refer 
to female associates as ‘‘little Janie Qs.’’ One manager told an 
employee that ‘‘[m]en are here to make a career and women aren’t.’’ A 
committee of female Wal–Mart executives concluded that 
‘‘[s]tereotypes limit the opportunities offered to women.’’ 

Finally, the plaintiffs presented an expert’s appraisal to show 
that the pay and promotions disparities at Wal–Mart ‘‘can be explained 
only by gender discrimination and not by TTT neutral variables.’’ 
Using regression analyses, their expert, Richard Drogin, controlled for 
factors including, inter alia, job performance, length of time with the 
company, and the store where an employee worked.5  The results, the 
District Court found, were sufficient to raise an ‘‘inference of 
discrimination.’’ 

C 

The District Court’s identification of a common question, 
whether Wal–Mart’s pay and promotions policies gave rise to unlawful 
discrimination, was hardly infirm.  The practice of delegating to 
supervisors large discretion to make personnel decisions, uncontrolled 
by formal standards, has long been known to have the potential to 
produce disparate effects.  Managers, like all humankind, may be prey 
to biases of which they are unaware.6  The risk of discrimination is 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4  The majority purports to derive from Teamsters v. United States, 431 U.S. 324 

(1977), a rule that a discrimination claim, if accompanied by anecdotes, must supply 
them in numbers proportionate to the size of the class.  Teamsters, the Court 
acknowledges, instructs that statistical evidence alone may suffice; that decision can 
hardly be said to establish a numerical floor before anecdotal evidence can be taken 
into account. 

5  The Court asserts that Drogin showed only average differences at the ‘‘regional 
and national level’’ between male and female employees.  In fact, his regression 
analyses showed there were disparities within stores.  The majority’s contention to 
the contrary reflects only an arcane disagreement about statistical method—which 
the District Court resolved in the plaintiffs’ favor.  Appellate review is no occasion to 
disturb a trial court’s handling of factual disputes of this order. 

6  An example vividly illustrates how subjective decisionmaking can be a vehicle 
for discrimination.  Performing in symphony orchestras was long a male preserve.  
Goldin and Rouse, Orchestrating Impartiality: The Impact of ‘‘Blind’’ Auditions on 
Female Musicians, 90 Am. Econ. Rev. 715, 715–16 (2000).  In the 1970’s orchestras 
began hiring musicians through auditions open to all comers.  Reviewers were to 
judge applicants solely on their musical abilities, yet subconscious bias led some 
reviewers to disfavor women.  Orchestras that permitted reviewers to see the 
applicants hired far fewer female musicians than orchestras that conducted blind 
auditions, in which candidates played behind opaque screens. 
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heightened when those managers are predominantly of one sex, and 
are steeped in a corporate culture that perpetuates gender stereotypes. 

* * * 

We have held that ‘‘discretionary employment practices’’ can 
give rise to Title VII claims, not only when such practices are 
motivated by discriminatory intent but also when they produce 
discriminatory results.  See Watson v. Fort Worth Bank & Trust, 487 
U.S. 977, 988, 991 (1988).  In Watson, as here, an employer had given 
its managers large authority over promotions.  An employee sued the 
bank under Title VII, alleging that the ‘‘discretionary promotion 
system’’ caused a discriminatory effect based on race.  Four different 
supervisors had declined, on separate occasions, to promote the 
employee.  Their reasons were subjective and unknown.  The employer, 
we noted ‘‘had not developed precise and formal criteria for evaluating 
candidates’’; ‘‘[i]t relied instead on the subjective judgment of 
supervisors.’’ 

Aware of ‘‘the problem of subconscious stereotypes and 
prejudices,’’ we held that the employer’s ‘‘undisciplined system of 
subjective decisionmaking’’ was an ‘‘employment practic[e]’’ that ‘‘may 
be analyzed under the disparate impact approach.’’ 

The plaintiffs’ allegations state claims of gender discrimination 
in the form of biased decisionmaking in both pay and promotions.  The 
evidence reviewed by the District Court adequately demonstrated that 
resolving those claims would necessitate examination of particular 
policies and practices alleged to affect, adversely and globally, women 
employed at Wal–Mart’s stores.  Rule 23(a)(2), setting a necessary but 
not a sufficient criterion for class–action certification, demands 
nothing further. 

II 

A 

The Court gives no credence to the key dispute common to the 
class: whether Wal–Mart’s discretionary pay and promotion policies 
are discriminatory.  ‘‘What matters,’’ the Court asserts, ‘‘is not the 
raising of common ‘questions,’ ’’ but whether there are ‘‘[d]issimilarities 
within the proposed class’’ that ‘‘have the potential to impede the 
generation of common answers.’’  (quoting Nagareda, Class 
Certification in the Age of Aggregate Proof, 84 N.Y.U. L. Rev. 97, 132 
(2009)). 

The Court blends Rule 23(a)(2)’s threshold criterion with the 
more demanding criteria of Rule 23(b)(3), and thereby elevates the 
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(a)(2) inquiry so that it is no longer ‘‘easily satisfied.’’7  Rule 23(b)(3) 
certification requires, in addition to the four 23(a) findings, 
determinations that ‘‘questions of law or fact common to class members 
predominate over any questions affecting only individual members’’ 
and that ‘‘a class action is superior to other available methods for . . . 
adjudicating the controversy.’’ 

The Court’s emphasis on differences between class members 
mimics the Rule 23(b)(3) inquiry into whether common questions 
‘‘predominate’’ over individual issues.  And by asking whether the 
individual differences ‘‘impede’’ common adjudication, the Court 
duplicates 23(b)(3)’s question whether ‘‘a class action is superior’’ to 
other modes of adjudication.  Indeed, Professor Nagareda, whose 
‘‘dissimilarities’’ inquiry the Court endorses, developed his position in 
the context of Rule 23(b)(3).  * * *  ‘‘The Rule 23(b)(3) predominance 
inquiry’’ is meant to ‘‘tes[t] whether proposed classes are sufficiently 
cohesive to warrant adjudication by representation.’’  If courts must 
conduct a ‘‘dissimilarities’’ analysis at the Rule 23(a)(2) stage, no 
mission remains for Rule 23(b)(3). 

Because Rule 23(a) is also a prerequisite for Rule 23(b)(1) and 
Rule 23(b)(2) classes, the Court’s ‘‘dissimilarities’’ position is far 
reaching.  Individual differences should not bar a Rule 23(b)(1) or Rule 
23(b)(2) class, so long as the Rule 23(a) threshold is met.  For example, 
in Franks v. Bowman Transp. Co., 424 U.S. 747 (1976), a Rule 23(b)(2) 
class of African–American truck drivers complained that the defendant 
had discriminatorily refused to hire black applicants.  We recognized 
that the ‘‘qualification[s] and performance’’ of individual class 
members might vary.  ‘‘Generalizations concerning such individually 
applicable evidence,’’ we cautioned, ‘‘cannot serve as a justification for 
the denial of [injunctive] relief to the entire class.’’ 

B 

The ‘‘dissimilarities’’ approach leads the Court to train its 
attention on what distinguishes individual class members, rather than 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7  The Court places considerable weight on General Telephone Co. of Southwest v. 

Falcon, 457 U.S. 147 (1982).  That case has little relevance to the question before the 
Court today.  The lead plaintiff in Falcon alleged discrimination evidenced by the 
company’s failure to promote him and other Mexican–American employees and 
failure to hire Mexican–American applicants.  There were ‘‘no common questions of 
law or fact’’ between the claims of the lead plaintiff and the applicant class.  The 
plaintiff-employee alleged that the defendant-employer had discriminated against 
him intentionally.  The applicant class claims, by contrast, were ‘‘advanced under the 
‘adverse impact’ theory,’’ appropriate for facially neutral practices.  ‘‘[T]he only 
commonality [wa]s that respondent is a Mexican–American and he seeks to represent 
a class of Mexican–Americans.’’  Here the same practices touch and concern all 
members of the class. 
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on what unites them.  Given the lack of standards for pay and 
promotions, the majority says, ‘‘demonstrating the invalidity of one 
manager’s use of discretion will do nothing to demonstrate the 
invalidity of another’s.’’   

Wal–Mart’s delegation of discretion over pay and promotions is 
a policy uniform throughout all stores.  The very nature of discretion is 
that people will exercise it in various ways.  A system of delegated 
discretion, Watson held, is a practice actionable under Title VII when it 
produces discriminatory outcomes.  A finding that Wal–Mart’s pay and 
promotions practices in fact violate the law would be the first step in 
the usual order of proof for plaintiffs seeking individual remedies for 
company-wide discrimination.  Teamsters v. United States, 431 U.S. 
324, 359 (1977).  That each individual employee’s unique 
circumstances will ultimately determine whether she is entitled to 
backpay or damages, § 2000e–5(g)(2)(A) (barring backpay if a plaintiff 
‘‘was refused . . . advancement . . . for any reason other than 
discrimination’’), should not factor into the Rule 23(a)(2) 
determination. 

* * * 

The Court errs in importing a ‘‘dissimilarities’’ notion suited to 
Rule 23(b)(3) into the Rule 23(a) commonality inquiry. I therefore 
cannot join Part II of the Court’s opinion. 
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WAL-MART STORES, INC. v. DUKES 
Supreme Court of the United States, 2011. 

131 S.Ct. 2541. 

JUSTICE SCALIA delivered the opinion of the Court. 

* * *  The District Court and the Court of Appeals approved the 
certification of a class comprising about one and a half million 
plaintiffs, current and former female employees of petitioner Wal–Mart 
who allege that the discretion exercised by their local supervisors over 
pay and promotion matters violates Title VII by discriminating against 
women.  In addition to injunctive and declaratory relief, the plaintiffs 
seek an award of backpay.  We consider whether the certification of the 
plaintiff class was consistent with * * * [Rule 23(b)(2)]. 

* * * 

The named plaintiffs in this lawsuit, representing the 1.5 
million members of the certified class, are three current or former 
Wal–Mart employees who allege that the company discriminated 
against them on the basis of their sex by denying them equal pay or 
promotions, in violation of Title VII of the Civil Rights Act of 1964, 78 
Stat. 253, as amended, 42 U.S.C. § 2000e–1 et seq.  * * *  [Plaintiffs’] 
complaint seeks injunctive and declaratory relief, punitive damages, 
and backpay.  It does not ask for compensatory damages. 

* * * 

[In addition to meeting the requirements of Rule 23(a)], the 
proposed class must satisfy at least one of the three requirements 
listed in Rule 23(b).  Respondents rely on Rule 23(b)(2), which applies 
when ‘‘the party opposing the class has acted or refused to act on 
grounds that apply generally to the class, so that final injunctive relief 
or corresponding declaratory relief is appropriate respecting the class 
as a whole.’’  

Invoking these provisions, respondents moved the District Court 
to certify a plaintiff class consisting of ‘‘ ‘[a]ll women employed at any 
Wal–Mart domestic retail store at any time since December 26, 1998, 
who have been or may be subjected to Wal–Mart’s challenged pay and 
management track promotions policies and practices.’ ’’  * * *  Wal–
Mart * * * contended that respondents’ monetary claims for backpay 
could not be certified under Rule 23(b)(2), first because that Rule refers 
only to injunctive and declaratory relief, and second because the 
backpay claims could not be manageably tried as a class without 
depriving Wal–Mart of its right to present certain statutory defenses.  
With one limitation not relevant here, the District Court granted 
respondents’ motion and certified their proposed class.  

A divided en banc Court of Appeals substantially affirmed the 
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District Court’s certification order.  * * *  With respect to the Rule 
23(b)(2) question, the Ninth Circuit held that respondents’ backpay 
claims could be certified as part of a (b)(2) class because they did not 
‘‘predominat[e]’’ over the requests for declaratory and injunctive relief, 
meaning they were not ‘‘superior in strength, influence, or authority’’ 
to the nonmonetary claims. 

* * * 

III 

We * * * conclude that respondents’ claims for backpay were 
improperly certified under Federal Rule of Civil Procedure 23(b)(2).  
Our opinion in Ticor Title Ins. Co. v. Brown, 511 U.S. 117, 121 (1994) 
(per curiam) expressed serious doubt about whether claims for 
monetary relief may be certified under that provision.  We now hold 
that they may not, at least where (as here) the monetary relief is not 
incidental to the injunctive or declaratory relief. 

 
A 

Rule 23(b)(2) allows class treatment when ‘‘the party opposing 
the class has acted or refused to act on grounds that apply generally to 
the class, so that final injunctive relief or corresponding declaratory 
relief is appropriate respecting the class as a whole.’’  One possible 
reading of this provision is that it applies only to requests for such 
injunctive or declaratory relief and does not authorize the class 
certification of monetary claims at all.  We need not reach that broader 
question in this case, because we think that, at a minimum, claims for 
individualized relief (like the backpay at issue here) do not satisfy the 
Rule.  The key to the (b)(2) class is ‘‘the indivisible nature of the 
injunctive or declaratory remedy warranted—the notion that the 
conduct is such that it can be enjoined or declared unlawful only as to 
all of the class members or as to none of them.’’  Richard Nagareda, 
Class Certification in the Age of Aggregate Proof, 84 N.Y.U. L. Rev. 97, 
132 (2009).  In other words, Rule 23(b)(2) applies only when a single 
injunction or declaratory judgment would provide relief to each 
member of the class.  It does not authorize class certification when 
each individual class member would be entitled to a different 
injunction or declaratory judgment against the defendant.  Similarly, it 
does not authorize class certification when each class member would be 
entitled to an individualized award of monetary damages.  

That interpretation accords with the history of the Rule.  
Because Rule 23 ‘‘stems from equity practice’’ that pre-dated its 
codification, Amchem Products, Inc. v. Windsor, 521 U.S. 591, 613 
(1997), in determining its meaning we have previously looked to the 
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historical models on which the Rule was based, Ortiz v. Fibreboard 
Corp., 527 U.S. 815, 841–45 (1999).  As we observed in Amchem, ‘‘[c]ivil 
rights cases against parties charged with unlawful, class–based 
discrimination are prime examples’’ of what (b)(2) is meant to capture.  
In particular, the Rule reflects a series of decisions involving 
challenges to racial segregation—conduct that was remedied by a 
single classwide order.  In none of the cases cited by the Advisory 
Committee as examples of (b)(2)’s antecedents did the plaintiffs 
combine any claim for individualized relief with their classwide 
injunction.  See Advisory Committee’s Note, 39 F.R.D. 69, 102 (1966) 
(citing cases). 

* * * 

Permitting the combination of individualized and class–wide 
relief in a (b)(2) class is also inconsistent with the structure of Rule 
23(b).  Classes certified under (b)(1) and (b)(2) share the most 
traditional justifications for class treatment—that individual 
adjudications would be impossible or unworkable, as in a (b)(1) class, 
or that the relief sought must perforce affect the entire class at once, as 
in a (b)(2) class.  For that reason these are also mandatory classes: The 
Rule provides no opportunity for (b)(1) or (b)(2) class members to opt 
out, and does not even oblige the District Court to afford them notice of 
the action.  Rule 23(b)(3), by contrast, is an ‘‘adventuresome 
innovation’’ of the 1966 amendments, framed for situations ‘‘in which 
‘class–action treatment is not as clearly called for.’ ’’  It allows class 
certification in a much wider set of circumstances but with greater 
procedural protections.  Its only prerequisites are that ‘‘the questions 
of law or fact common to class members predominate over any 
questions affecting only individual members, and that a class action is 
superior to other available methods for fairly and efficiently 
adjudicating the controversy.’’  And unlike (b)(1) and (b)(2) classes, the 
(b)(3) class is not mandatory; class members are entitled to receive ‘‘the 
best notice that is practicable under the circumstances’’ and to 
withdraw from the class at their option. 

Given that structure, we think it clear that individualized 
monetary claims belong in Rule 23(b)(3).  The procedural protections 
attending the (b)(3) class—predominance, superiority, mandatory 
notice, and the right to opt out—are missing from (b)(2) not because 
the Rule considers them unnecessary, but because it considers them 
unnecessary to a (b)(2) class.  When a class seeks an indivisible 
injunction benefitting all its members at once, there is no reason to 
undertake a case-specific inquiry into whether class issues 
predominate or whether class action is a superior method of 
adjudicating the dispute.  Predominance and superiority are self–
evident.  But with respect to each class member’s individualized claim 
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for money, that is not so—which is precisely why (b)(3) requires the 
judge to make findings about predominance and superiority before 
allowing the class.  Similarly, (b)(2) does not require that class 
members be given notice and opt–out rights, presumably because it is 
thought (rightly or wrongly) that notice has no purpose when the class 
is mandatory, and that depriving people of their right to sue in this 
manner complies with the Due Process Clause.  In the context of a 
class action predominantly for money damages we have held that 
absence of notice and opt-out violates due process.  See Phillips 
Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985).  While we have 
never held that to be so where the monetary claims do not 
predominate, the serious possibility that it may be so provides an 
additional reason not to read Rule 23(b)(2) to include the monetary 
claims here. 

B 

Against that conclusion, respondents argue that their claims for 
backpay were appropriately certified as part of a class under Rule 
23(b)(2) because those claims do not ‘‘predominate’’ over their requests 
for injunctive and declaratory relief.  They rely upon the Advisory 
Committee’s statement that Rule 23(b)(2) ‘‘does not extend to cases in 
which the appropriate final relief relates exclusively or predominantly 
to money damages.’’  The negative implication, they argue, is that it 
does extend to cases in which the appropriate final relief relates only 
partially and nonpredominantly to money damages.  Of course it is the 
Rule itself, not the Advisory Committee’s description of it, that 
governs.  And a mere negative inference does not in our view suffice to 
establish a disposition that has no basis in the Rule’s text, and that 
does obvious violence to the Rule’s structural features. The mere 
‘‘predominance’’ of a proper (b)(2) injunctive claim does nothing to 
justify elimination of Rule 23(b)(3)’s procedural protections: It neither 
establishes the superiority of class adjudication over individual 
adjudication nor cures the notice and opt–out problems.  We fail to see 
why the Rule should be read to nullify these protections whenever a 
plaintiff class, at its option, combines its monetary claims with a 
request—even a ‘‘predominating request’’—for an injunction. 

Respondents’ predominance test, moreover, creates perverse 
incentives for class representatives to place at risk potentially valid 
claims for monetary relief.  In this case, for example, the named 
plaintiffs declined to include employees’ claims for compensatory 
damages in their complaint.  That strategy of including only backpay 
claims made it more likely that monetary relief would not 
‘‘predominate.’’  But it also created the possibility (if the predominance 
test were correct) that individual class members’ compensatory-
damages claims would be precluded by litigation they had no power to 
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hold themselves apart from.  If it were determined, for example, that a 
particular class member is not entitled to backpay because her denial 
of increased pay or a promotion was not the product of discrimination, 
that employee might be collaterally estopped from independently 
seeking compensatory damages based on that same denial.  That 
possibility underscores the need for plaintiffs with individual monetary 
claims to decide for themselves whether to tie their fates to the class 
representatives’ or go it alone—a choice Rule 23(b)(2) does not ensure 
that they have. 

The predominance test would also require the District Court to 
reevaluate the roster of class members continually.  The Ninth Circuit 
recognized the necessity for this when it concluded that those plaintiffs 
no longer employed by Wal–Mart lack standing to seek injunctive or 
declaratory relief against its employment practices.  The Court of 
Appeals’ response to that difficulty, however, was not to eliminate all 
former employees from the certified class, but to eliminate only those 
who had left the company’s employ by the date the complaint was filed.  
That solution has no logical connection to the problem, since those who 
have left their Wal–Mart jobs since the complaint was filed have no 
more need for prospective relief than those who left beforehand.  As a 
consequence, even though the validity of a (b)(2) class depends on 
whether ‘‘final injunctive relief or corresponding declaratory relief is 
appropriate respecting the class as a whole,’’ about half the members of 
the class approved by the Ninth Circuit have no claim for injunctive or 
declaratory relief at all.  Of course, the alternative (and logical) 
solution of excising plaintiffs from the class as they leave their 
employment may have struck the Court of Appeals as wasteful of the 
District Court’s time.  Which indeed it is, since if a backpay action 
were properly certified for class treatment under (b)(3), the ability to 
litigate a plaintiff’s backpay claim as part of the class would not turn 
on the irrelevant question whether she is still employed at Wal–Mart.  
What follows from this, however, is not that some arbitrary limitation 
on class membership should be imposed but that the backpay claims 
should not be certified under Rule 23(b)(2) at all. 

Finally, respondents argue that their backpay claims are 
appropriate for a (b)(2) class action because a backpay award is 
equitable in nature. The latter may be true, but it is irrelevant. The 
Rule does not speak of ‘‘equitable’’ remedies generally but of 
injunctions and declaratory judgments.  As Title VII itself makes 
pellucidly clear, backpay is neither. See 42 U.S.C. § 2000e–5(g)(2)(B)(i) 
and (ii) (distinguishing between declaratory and injunctive relief and 
the payment of ‘‘backpay,’’ see § 2000e– 5(g)(2)(A)). 
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C 

In Allison v. Citgo Petroleum Corp., 151 F.3d 402, 415 (5th Cir. 
1998), the Fifth Circuit held that a (b)(2) class would permit the 
certification of monetary relief that is ‘‘incidental to requested 
injunctive or declaratory relief,’’ which it defined as ‘‘damages that flow 
directly from liability to the class as a whole on the claims forming the 
basis of the injunctive or declaratory relief.’’  In that court’s view, such 
‘‘incidental damage should not require additional hearings to resolve 
the disparate merits of each individual’s case; it should neither 
introduce new substantial legal or factual issues, nor entail complex 
individualized determinations.’’  We need not decide in this case 
whether there are any forms of ‘‘incidental’’ monetary relief that are 
consistent with the interpretation of Rule 23(b)(2) we have announced 
and that comply with the Due Process Clause.  Respondents do not 
argue that they can satisfy this standard, and in any event they 
cannot.  Contrary to the Ninth Circuit’s view, Wal–Mart is entitled to 
individualized determinations of each employee’s eligibility for 
backpay.  Title VII includes a detailed remedial scheme.  If a plaintiff 
prevails in showing that an employer has discriminated against him in 
violation of the statute, the court ‘‘may enjoin the respondent from 
engaging in such unlawful employment practice, and order such 
affirmative action as may be appropriate, [including] reinstatement or 
hiring of employees, with or without backpay . . . or any other 
equitable relief as the court deems appropriate.’’  § 2000e–5(g)(1).  But 
if the employer can show that it took an adverse employment action 
against an employee for any reason other than discrimination, the 
court cannot order the ‘‘hiring, reinstatement, or promotion of an 
individual as an employee, or the payment to him of any backpay.’’  § 
2000e–5(g)(2)(A). 

We have established a procedure for trying pattern–or–practice 
cases that gives effect to these statutory requirements.  When the 
plaintiff seeks individual relief such as reinstatement or backpay after 
establishing a pattern or practice of discrimination, ‘‘a district court 
must usually conduct additional proceedings . . . to determine the scope 
of individual relief.’’  Teamsters, [431 U.S. 324, 361 (1977)].  At this 
phase, the burden of proof will shift to the company, but it will have 
the right to raise any individual affirmative defenses it may have, and 
to ‘‘demonstrate that the individual applicant was denied an 
employment opportunity for lawful reasons.’’ 

The Court of Appeals believed that it was possible to replace 
such proceedings with Trial by Formula.  A sample set of the class 
members would be selected, as to whom liability for sex discrimination 
and the backpay owing as a result would be determined in depositions 
supervised by a master.  The percentage of claims determined to be 
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valid would then be applied to the entire remaining class, and the 
number of (presumptively) valid claims thus derived would be 
multiplied by the average backpay award in the sample set to arrive at 
the entire class recovery—without further individualized proceedings.  
We disapprove that novel project.  Because the Rules Enabling Act 
forbids interpreting Rule 23 to ‘‘abridge, enlarge or modify any 
substantive right,’’ 28 U.S.C.§ 2072(b), a class cannot be certified on 
the premise that Wal–Mart will not be entitled to litigate its statutory 
defenses to individual claims.  And because the necessity of that 
litigation will prevent backpay from being ‘‘incidental’’ to the classwide 
injunction, respondents’ class could not be certified even assuming, 
arguendo, that ‘‘incidental’’ monetary relief can be awarded to a 
23(b)(2) class. 

* * * 

The judgment of the Court of Appeals is 

Reversed. 
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_________________

OPINION

_________________

SUTTON, Circuit Judge.  Hoping to represent a nationwide class of consumers,

Daniel Pilgrim and Patrick Kirlin sued two companies responsible for creating and

marketing a healthcare discount program, alleging that the companies had used deceptive

advertising to sell their product.  The consumer-protection laws of many States, not just

of Ohio, govern these claims and factual variations among the claims abound, making

a class action in this setting neither efficient nor workable nor above all consistent with

the requirements of Rule 23 of the Federal Rules of Civil Procedure.  We affirm.

I.

In 2007, Universal Health Card and Coverdell & Company created a program

designed to provide healthcare discounts to consumers.  Membership in the program

gave consumers access to a network of healthcare providers that had agreed to lower

their prices for members.  Universal placed ads in newspapers around the country

encouraging customers to visit its website or call its toll-free hotline to learn more about

the program and to sign up for a membership.  Coverdell was responsible for

maintaining the network of healthcare providers and for reviewing Universal’s

advertising materials.

Some people did not like the program.  They discovered healthcare providers

listed in the discount network that had never heard of the program, and complained that

the newspaper advertisements, designed to look like news stories and dubbed

“advertorials,” were deceptive.

Two disenchanted consumers, Pilgrim and Kirlin, sued Universal and Coverdell

in federal court, seeking to represent a nationwide class of all people who had joined the

program.  The opt-out class encompassed 30,850 people.  The district court exercised

jurisdiction under a provision of CAFA, the Class Action Fairness Act of 2005,

28 U.S.C. § 1332(d), which grants jurisdiction over class actions in which the amount

January 5-6, 2012 Page 332 of 561



Nos. 10-3211/3475 Pilgrim et al. v. Universal Health Card et al. Page 3

in controversy exceeds $5 million and the parties are minimally diverse.  The plaintiffs

complained that the defendants advertised the program as “free” when it included  a non-

refundable registration fee and a monthly membership fee after the first thirty days.

Even then, the program was worthless, they added, because the advertised providers in

their area did not offer the featured discounts.  Based on these and other allegedly

deceptive practices, the plaintiffs claimed that the companies had violated the Ohio

Consumer Sales Practices Act as well as Ohio’s common law prohibition against unjust

enrichment.

Coverdell filed a motion to dismiss the complaint under Rule 12(b)(6), which the

district court granted.  It reasoned that Universal, not Coverdell, peddled and sold the

memberships, making Coverdell too far removed from the transactions to qualify as a

“supplier” under Ohio law or to have to answer to an unjust-enrichment claim under

Ohio law.

Of more pertinence to this appeal, Universal filed a motion to strike the class

allegations, which the district court also granted.  It reasoned that, under Ohio’s choice-

of-law rules, it would have to analyze each class member’s claim under the law of his

or her home State.  “Such a task,” the district court concluded, “would make this case

unmanageable as a class action” and would dwarf any common issues of fact implicated

by the lawsuit.  Reasoning that the claims of the named plaintiffs did not exceed

$75,000, the district court dismissed the lawsuit without prejudice for lack of subject

matter jurisdiction.

II.

Rule 23 of the Federal Rules of Civil Procedure governs class actions in federal

court.  To obtain class certification, a claimant must satisfy two sets of requirements:

(1) each of the four prerequisites under Rule 23(a), and (2) the prerequisites of one of

the three types of class actions provided for by Rule 23(b).  A failure on either front

dooms the class.  A district court’s class-certification decision calls for an exercise of

judgment; its use of the proper legal framework does not.  So long as the district court

applies the correct framework, we review its decision for an abuse of discretion.
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In this instance, the district court opted to focus on a failure to meet the

predominance requirement under Rule 23(b), more particularly under Rule 23(b)(3), the

only conceivable vehicle for this claim.  To demonstrate predominance, parties seeking

class recognition must show that “questions of law or fact common to class members

predominate over any questions affecting only individual members.”  Fed. R. Civ. P.

23(b)(3).  The plaintiffs could not do that here, the district court held, because each class

member’s claim would be governed by the law of the State in which he made the

challenged purchase, and the differences between the consumer-protection laws of the

many affected States would cast a long shadow over any common issues of fact plaintiffs

might establish.  That judgment is sound and far from an abuse of discretion for three

basic reasons.

Reason one:  different laws would govern the class members’ claims.  As the

parties agree (quite properly, we might add), Ohio’s choice-of-law rules determine which

consumer-protection laws cover these claims.  See Muncie Power Prod., Inc. v. United

Techs. Automotive, Inc., 328 F.3d 870, 873 (6th Cir. 2003).  Under those rules, “the law

of the place of injury controls unless another jurisdiction has a more significant

relationship to the lawsuit.”  Morgan v. Biro Mfg. Co., 474 N.E.2d 286, 289 (Ohio

1984).  In determining the State with the most significant relationship, Ohio courts

consider:  (1) “the place of the injury”; (2) the location “where the conduct causing the

injury” took place; (3) “the domicile, residence, . . . place of incorporation, and place of

business of the parties”; (4) “the place where the relationship between the parties . . . is

located”; and (5) any of the factors listed in Section 6 of the Restatement (Second) of

Conflict of Laws “which the court may deem relevant to the litigation.”  Id.  The Section

6 factors include:  “the relevant policies of the [State in which the suit is heard],” “the

relevant policies of other interested states and the relative interests of those states in the

determination of the particular issue,” “the basic policies underlying the particular field

of law,” “certainty, predictability and uniformity of result” and “ease in the

determination and application of law to be applied.”  Id. at 289 n.6 (internal quotation

omitted).
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Gauged by these factors, the consumer-protection laws of the potential class

members’ home States will govern their claims.  As with any claim arising from an

interstate transaction, the location-based factors point in opposite directions:  injury in

one State, injury-causing conduct in another; residence in one State, principal place of

business in another.  Yet the other factors point firmly in the direction of applying the

consumer-protection laws of the States where the protected consumers lived and where

the injury occurred.  No doubt, States have an independent interest in preventing

deceptive or fraudulent practices by companies operating within their borders.  But the

State with the strongest interest in regulating such conduct is the State where the

consumers—the residents protected by its consumer-protection laws—are harmed by it.

That is especially true when the plaintiffs complain about the conduct of companies

located in separate States (Universal in Ohio; Coverdell in Georgia), diluting the interest

of any one State in regulating the source of the harm yet in no way minimizing the

interest of each consumer’s State in regulating the harm that occurred to its residents.

To conclude otherwise would frustrate the “basic policies underlying” consumer-

protection laws.  Morgan, 474 N.E.2d at 289 n.6.  It would permit companies to “evade

[local] consumer protection laws by locating themselves just across the [border] from

the . . . citizens they seek as customers.”  Williams v. First Gov’t Mortg. & Investors

Corp., 176 F.3d 497, 499 (D.C. Cir. 1999) (internal quotation marks omitted).  And it

would permit nationwide companies to choose the consumer-protection law they like

best by locating in a State that demands the least.  Does anyone think that, if State A

opted to attract telemarketing companies to its borders by diluting or for that matter

eliminating any regulation of them, the policy makers of State B would be comfortable

with the application of the “consumer-protection” laws of State A to their residents—the

denizens of State B?  Highly doubtful:  the idea that “one state’s law would apply to

claims by consumers throughout the country—not just those in Indiana, but also those

in California, New Jersey, and Mississippi—is a novelty.”  In re Bridgestone/Firestone,

Inc., 288 F.3d 1012, 1016 (7th Cir. 2002); see also id. at 1018 (“We do not for a second

suppose that Indiana would apply Michigan law to an auto sale if Michigan permitted

auto companies to conceal defects from customers; nor do we think it likely that Indiana
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would apply Korean law (no matter what Korean law on the subject may provide) to

claims of deceit in the sale of Hyundai automobiles, in Indiana, to residents of Indiana

. . . .”).  Indeed, it is not even clear whether, under a proper interpretation of the Ohio

Consumer Sales Practices Act, that law would apply to extraterritorial injuries.  See

Chesnut v. Progressive Cas. Ins. Co., 850 N.E.2d 751, 756 (Ohio Ct. App. 2006).  Under

Morgan, the place of the injury controls in a consumer-protection lawsuit, requiring

application of the home-state law of each potential class member.

Working to overcome this conclusion, plaintiffs offer up a pair of Ohio common

pleas court decisions that applied the Ohio Consumer Sales Practices Act to out-of-state

sales by Ohio suppliers.  See Parker v. Berkley Premium Nutraceuticals, Inc., 2005 Ohio

Misc. LEXIS 605 (Montgomery County 2005); Brown v. Market Dev., Inc., 322 N.E.2d

367 (Hamilton County 1974).  Yet one case (Brown) was decided before the Ohio

Supreme Court’s decision in Morgan and understandably makes no mention of it.  The

other (Parker) was decided after Morgan, and less understandably makes no mention of

it, and, worse, treats Brown as a decision by the Ohio Supreme Court.  See Parker, 2005

Ohio Misc. LEXIS 605, at *44.  These decisions shed no light on the proper application

of Morgan—a decision of the Ohio Supreme Court—to this case.

In the final analysis, Morgan’s choice-of-law rules make clear that the consumer-

protection laws of the State where each injury took place would govern these claims.

In view of this reality and in view of plaintiffs’ appropriate concession that the

consumer-protection laws of the affected States vary in material ways, no common legal

issues favor a class-action approach to resolving this dispute.

Reason two:  any potential common issues of fact cannot overcome this problem.

Even if a nationwide class covering claims governed by the laws of the various States

could overcome this problem by demonstrating considerable factual overlap, a point we

need not decide, this is not such a case.  The defendants’ program did not operate the

same way in every State and the plaintiffs suffered distinct injuries as a result.  A core

part of the claim is that the program was worthless because the listed healthcare

providers near the plaintiffs did not offer the promised discounts or because there were
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no listed providers near them in the first place.  But to establish the point, the plaintiffs

would need to make particularized showings in different parts of the country,

particularly since the program apparently satisfied some consumers, as confirmed by the

unchallenged reality that fifteen percent of those who signed up remained enrolled

months after the suit was filed.  Where and when featured providers offered discounts

is a prototypical factual issue that will vary from place to place and from region to

region.  Cf. Wal-Mart Stores, Inc. v. Dukes, 564 U.S. __, 131 S. Ct. 2541, 2552 (2011).

On top of that, the advertisements varied to account for the different requirements

of each State’s consumer-protection laws, a point plaintiffs acknowledge but cannot

overcome.  “Other than variations to ensure compliance with consumer regulations of

the different states,” they say, “the advertisements that were published [in various local

newspapers] were substantially the same.”  Plaintiffs’ Br. at 12.  The key words are

“[o]ther than” and “substantially,” and these qualifications show that the plaintiffs’

claims are not even linked by a common advertisement.  Variations designed to account

for differences in the applicable laws not only might suggest that the defendants were

trying to comply in different ways with their legal obligations in each State, but they also

confirm the varied nature of the claims, injuries and defenses.  Even if, as the plaintiffs

claim, callers heard identical sales pitches, Internet visitors saw the same website and

purchasers received the same fulfillment kit, these similarities establish only that there

is some factual overlap, not a predominant factual overlap among the claims and surely

not one sufficient to overcome the key defect that the claims must be resolved under

different legal standards.

Reason three:  this conclusion is consistent with decisions of this court and

several others.  In a case involving negligence claims against a prosthetics manufacturer,

we refused to allow a nationwide class covered by the laws of different States.  “If more

than a few of the laws of the fifty states differ,” we explained, “the district judge would

face an impossible task of instructing a jury on the relevant law.”  In re Am. Med. Sys.,

Inc., 75 F.3d 1069, 1085 (6th Cir. 1995).  So too here.  Other circuits have come to

similar conclusions.  The Seventh Circuit reversed a district court’s certification of a
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nationwide class in a contract and consumer fraud suit involving allegedly defective

tires, holding that such a class is rarely, if ever, appropriate where each plaintiff’s claim

will be governed by the law of his own State.  In re Bridgestone/Firestone, Inc., 288

F.3d 1012, 1015, 1018 (7th Cir. 2002). “Because these claims must be adjudicated under

the law of so many jurisdictions,” the Court reasoned, “a single nationwide class is not

manageable.”  Id. at 1018.  Likewise, in a negligence, products liability and medical

monitoring lawsuit stemming from allegedly faulty pacemakers, the Ninth Circuit held

that variations in state law greatly compounded the factual differences between claims,

overwhelming any common issues related to causation and making national class

resolution impractical.  Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180, 1189–90

(9th Cir. 2001); see also Szabo v. Bridgeport Machs., Inc., 249 F.3d 672, 674 (7th Cir.

2001) (“Differences of [state law] cut strongly against nationwide classes . . . .”);

Castano v. American Tobacco Co., 84 F.3d 734, 741 (5th Cir. 1996) (“In a multi-state

class action, variations in state law may swamp any common issues and defeat

predominance.”); Georgine v. Amchem Prods., Inc., 83 F.3d 610, 627 (3d Cir. 1996)

(“[B]ecause we must apply an individualized choice of law analysis to each plaintiff’s

claims, the proliferation of disparate factual and legal issues is compounded

exponentially.” (citation omitted)), aff’d sub nom. Amchem Prods., Inc. v. Windsor, 521

U.S. 591 (1997).  In each of these cases, there were many common issues of fact, but

none of that dissuaded the courts from refusing to certify class claims that would be

measured by the legal requirements of different state laws.

The plaintiffs’ other objection to the district court’s class-action ruling goes to

the timing, not the substance, of it.  Given more time and more discovery, they say, they

would have been able to poke holes in the court’s class-certification analysis.  We think

not.

That the motion to strike came before the plaintiffs had filed a motion to certify

the class does not by itself make the court’s decision reversibly premature.  Rule

23(c)(1)(A) says that the district court should decide whether to certify a class “[a]t an

early practicable time” in the litigation, and nothing in the rules says that the court must
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await a motion by the plaintiffs.  As a result, “[e]ither plaintiff or defendant may move

for a determination of whether the action may be certified under Rule 23(c)(1).”  7AA

Charles Allen Wright et al., Federal Practice and Procedure § 1785; see also, e.g.,

Vinole v. Countrywide Home Loans, Inc., 571 F.3d 935, 941–44 (9th Cir. 2009); Cook

County College Teachers Union, Local 1600 v. Byrd, 456 F.2d 882, 884–85 (7th Cir.

1972).

To say that a defendant may freely move for resolution of the class-certification

question whenever it wishes does not free the district court from the duty of engaging

in a “rigorous analysis” of the question, and “sometimes it may be necessary for the

court to probe behind the pleadings before coming to rest on the certification question.”

Gen. Tel. Co. v. Falcon, 457 U.S. 147, 161, 160 (1982).  The problem for the plaintiffs

is that we cannot see how discovery or for that matter more time would have helped

them.  To this day, they do not explain what type of discovery or what type of factual

development would alter the central defect in this class claim.  The key reality remains:

Their claims are governed by different States’ laws, a largely legal determination, and

no proffered or potential factual development offers any hope of altering that conclusion,

one that generally will preclude class certification.

That leaves one final point.  After the district court granted the motion to strike

the class allegations, it dismissed the action without prejudice for lack of jurisdiction.

The jurisdictional determination is mistaken.  See Metz v. Unizan Bank, 649 F.3d 492,

500 (6th Cir. 2011); United Steel, Paper & Forestry, Rubber, Mfg., Energy, Allied Indus.

& Serv. Workers’ Int’l Union v. Shell Oil Co., 602 F.3d 1087, 1091–92 (9th Cir. 2010);

Cunningham Charter Corp. v. Learjet, Inc., 592 F.3d 805, 806 (7th Cir. 2010); Vega v.

T-Mobile USA, Inc., 564 F.3d 1256, 1268 n.12 (11th Cir. 2009).  This flaw, however,

need not detain us or the parties.  Even though parties may not establish subject matter

jurisdiction in the federal courts by consenting to it, see Steel Co. v. Citizens for a Better

Env’t, 523 U.S. 83, 93 (1998), that does not mean they must remain in federal court even

when they cannot do so on their own terms.  The federal courts closely guard the

entrance to jurisdiction but not the exit.  If the plaintiffs do not wish to continue pursuing
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relief in this court and in this context, nothing about Article III requires them to do so.

That is what happened here:  the plaintiffs declined to appeal the district court’s holding

that it lacked jurisdiction once it struck the class allegations, and the parties agreed at

oral argument that an affirmance of the class issue as to Universal would apply with

equal force to Coverdell.

III.

For these reasons, we affirm the district court’s judgment striking the class

allegations and dismissing this lawsuit without prejudice against both defendants.
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IN RE HYDROGEN PEROXIDE ANTITRUST LITIGATION 

United States Court of Appeals, Third Circuit, 2008. 
552 F.3d 305. 

 
Before SCIRICA, CHIEF JUDGE, AMBRO, and FISHER, 
CIRCUIT JUDGES. 

SCIRICA, CHIEF JUDGE. 

[A class of purchasers of hydrogen peroxide (a chemical 
used in the pulp and paper industry, and for other purposes, 
such as making cleaning chemicals, textiles, and electronics) 
brought suit against a group of chemical manufacturers, 
alleging that the manufacturers had conspired to keep the prices 
of their products artificially high, in violation of federal antitrust 
laws.  The district court certified a class under Rule 23(b)(3) 
consisting of ‘‘[a]ll persons or entities * * * who purchased 
hydrogen peroxide, [and/or two related chemicals] in the United 
States * * * or from a facility located in the United States * * * 
directly from any of the defendants, or [entities affiliated with 
defendants] during the period from September 14, 1994 to 
January 5, 2005.’’  In re Hydrogen Peroxide Antitrust Litig., 240 
F.R.D. 163, 178 (E.D.Pa. 2007).  Although defendants challenged 
the appropriateness of class treatment on a number of grounds, 
the district court interpreted existing case law as ‘‘obliging [it] to 
limit [the certification] inquiry to the minimum necessary at this 
juncture.’’  Id. at 170.  The district court added that, ‘‘[s]o long as 
plaintiffs demonstrate their intention to prove a significant 
portion of their case though factual evidence and legal 
arguments common to all class members, that will now suffice.’’  
Id.  The Third Circuit granted defendants’ petition for 
interlocutory appeal under Rule 23(f).] 

* * * 

* * *  In this appeal, we clarify three key aspects of class 
certification procedure.  First, the decision to certify a class calls 
for findings by the court, not merely a ‘‘threshold showing’’ by a 
party, that each requirement of Rule 23 is met.  Factual 
determinations supporting Rule 23 findings must be made by a 
preponderance of the evidence.  Second, the court must resolve 
all factual or legal disputes relevant to class certification, even if 
they overlap with the merits—including disputes touching on 
elements of the cause of action.  * * * 

[The third issue addressed by the court, regarding 
evaluation of expert testimony at the class certification stage, is 
taken up in the following subsection. [Eds.]] 
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* * * 

II. 

Class certification is proper only ‘‘if the trial court is 
satisfied, after a rigorous analysis, that the prerequisites’’ of 
Rule 23 are met.5  Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 
161 (1982): * * *  ‘‘A class certification decision requires a 
thorough examination of the factual and legal allegations.’’ 
Newton [v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 
154, 166 (3d Cir. 2001)]. 

* * * 

The trial court, well–positioned to decide which facts and 
legal arguments are most important to each Rule 23 
requirement, possesses broad discretion to control proceedings 
and frame issues for consideration under Rule 23. But proper 
discretion does not soften the rule: a class may not be certified 
without a finding that each Rule 23 requirement is met. Careful 
application of Rule 23 accords with the pivotal status of class 
certification in large–scale litigation, because:  

denying or granting class certification is often the 
defining moment in class actions (for it may sound the 
‘‘death knell’’ of the litigation on the part of plaintiffs, or 
create unwarranted pressure to settle nonmeritorious 
claims on the part of defendants) . . . . 

Newton, 259 F.3d at 162.  * * * 

III. 

Here, the District Court found the Rule 23(a) 
requirements were met, a determination defendants do not now 
challenge.  Plaintiffs sought certification under Rule 23(b)(3) * * 
*.  

Only the predominance requirement is disputed in this 
appeal.  Predominance ‘‘tests whether proposed classes are 
sufficiently cohesive to warrant adjudication by representation,’’ 
Amchem [Prods., Inc. v. Windsor, 521 U.S. 591, 623 (1997)] * * *.  
Because the ‘‘nature of the evidence that will suffice to resolve a 
question determines whether the question is common or 
individual,’’ ‘‘a district court must formulate some prediction as 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5 Although the Supreme Court in the quoted statement addressed 

Fed.R.Civ.P. 23(a), there is ‘‘no reason to doubt’’ that the language ‘‘applies 
with equal force to all Rule 23 requirements, including those set forth in Rule 
23(b)(3).’’  In re Initial Pub. Offering Sec. Litig., 471 F.3d 24, 33 n.3 (2d Cir. 
2006). 
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to how specific issues will play out in order to determine 
whether common or individual issues predominate in a given 
case.’’  ‘‘If proof of the essential elements of the cause of action 
requires individual treatment, then class certification is 
unsuitable.’’  Accordingly, we examine the elements of plaintiffs’ 
claim ‘‘through the prism’’ of Rule 23 to determine whether the 
District Court properly certified the class. 

A. 

The elements of plaintiffs’ claim are (1) a violation of the 
antitrust laws—here, § 1 of the Sherman Act, (2) individual 
injury resulting from that violation, and (3) measurable 
damages.  Importantly, individual injury (also known as 
antitrust impact) is an element of the cause of action; to prevail 
on the merits, every class member must prove at least some 
antitrust impact resulting from the alleged violation. 

In antitrust cases, impact often is critically important for 
the purpose of evaluating Rule 23(b)(3)’s predominance 
requirement because it is an element of the claim that may call 
for individual, as opposed to common, proof.  * * *  Plaintiffs’ 
burden at the class certification stage is not to prove the element 
of antitrust impact, although in order to prevail on the merits 
each class member must do so.  Instead, the task for plaintiffs at 
class certification is to demonstrate that the element of antitrust 
impact is capable of proof at trial through evidence that is 
common to the class rather than individual to its members.  
Deciding this issue calls for the district court’s rigorous 
assessment of the available evidence and the method or methods 
by which plaintiffs propose to use the evidence to prove impact 
at trial.  * * * 

[Plaintiffs’ expert economist opined that the alleged 
conspiracy could be shown at trial by evidence common to the 
class.  Defendants’ expert economist opined to the contrary.] 

* * * The District Court held that it was sufficient that 
[plaintiffs’ expert] proposed reliable methods for proving impact 
and damages; it did not matter that [plaintiffs’ expert] had not 
completed any benchmark or regression analyses, and the 
[district] court would not require plaintiffs to show at the 
certification stage that either method would work. 

IV. 

A. 

Defendants contend the District Court applied too lenient 
a standard of proof with respect to the Rule 23 requirements by 

January 5-6, 2012 Page 345 of 561



In re Hydrogen Peroxide Antitrust Litig. (edited) 
552 F.3d 305 (3d Cir. 2008) 

(1) accepting only a ‘‘threshold showing’’ by plaintiffs rather 
than making its own determination, (2) requiring only that 
plaintiffs demonstrate their ‘‘intention’’ to prove impact on a 
class–wide basis, and (3) singling out antitrust actions as 
appropriate for class treatment even when compliance with Rule 
23 is ‘‘in doubt.’’ 

Although it is clear that the party seeking certification 
must convince the district court that the requirements of Rule 
23 are met, little guidance is available on the subject of the 
proper standard of ‘‘proof’’ for class certification. The Supreme 
Court has described the inquiry as a ‘‘rigorous analysis,’’ Falcon, 
457 U.S. at 161, and a ‘‘close look,’’ Amchem, 521 U.S. at 615, 
but it has elaborated no further. 

1. 

The following principles guide a district court’s class 
certification analysis.  First, the requirements set out in Rule 23 
are not mere pleading rules. Szabo [v. Bridgeport Machines, Inc., 
249 F.3d 672, 675–77 (7th Cir. 2001)].  The court may ‘‘delve 
beyond the pleadings to determine whether the requirements for 
class certification are satisfied.’’ Newton, 259 F.3d at 167 
(quoting 5 James Wm. Moore et al., Moore’s Federal Practice § 
23.61[5]) * * *. 

An overlap between a class certification requirement and 
the merits of a claim is no reason to decline to resolve relevant 
disputes when necessary to determine whether a class 
certification requirement is met.  Some uncertainty ensued 
when the Supreme Court declared in Eisen v. Carlisle & 
Jacquelin, 417 U.S. 156, 177 (1974), that there is ‘‘nothing in 
either the language or history of Rule 23 that gives a court any 
authority to conduct a preliminary inquiry into the merits of a 
suit in order to determine whether it may be maintained as a 
class action.’’  * * *  As we explained in Newton, 259 F.3d at 166–
69, Eisen is best understood to preclude only a merits inquiry 
that is not necessary to determine a Rule 23 requirement.  Other 
courts of appeals have agreed. Because the decision whether to 
certify a class ‘‘requires a thorough examination of the factual 
and legal allegations,’’ Newton, 259 F.3d at 166, the court’s 
rigorous analysis may include a ‘‘preliminary inquiry into the 
merits,’’ id. at 168, and the court may ‘‘consider the substantive 
elements of the plaintiffs’ case in order to envision the form that 
a trial on those issues would take,’’ id. at 166.  A contested 
requirement is not forfeited in favor of the party seeking 
certification merely because it is similar or even identical to one 
normally decided by a trier of fact.  Although the district court’s 
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findings for the purpose of class certification are conclusive on 
that topic, they do not bind the fact–finder on the merits. 

The evidence and arguments a district court considers in 
the class certification decision call for rigorous analysis.  A 
party’s assurance to the court that it intends or plans to meet 
the requirements is insufficient. 

Support for our analysis is drawn from amendments to 
Rule 23 that took effect in 2003.  First, amended Rule 23(c)(1)(A) 
altered the timing requirement for the class certification 
decision.  The amended rule calls for a decision on class 
certification ‘‘[a]t an early practicable time after a person sues or 
is sued as a class representative,’’ while the prior version had 
required that decision be made ‘‘as soon as practicable after 
commencement of an action.’’  * * *  Relatedly, in introducing the 
concept of a ‘‘trial plan,’’ the Advisory Committee’s 2003 note 
focuses attention on a rigorous evaluation of the likely shape of 
a trial on the issues: 

A critical need is to determine how the case will be tried. 
An increasing number of courts require a party requesting 
class certification to present a ‘‘trial plan’’ that describes 
the issues likely to be presented at trial and tests whether 
they are susceptible of class–wide proof. 

Fed.R.Civ.P. 23 advisory committee’s note, 2003 Amendments. 

Additionally, the 2003 amendments eliminated the 
language that had appeared in Rule 23(c)(1) providing that a 
class certification ‘‘may be conditional.’’  The Advisory 
Committee’s note explains:  ‘‘A court that is not satisfied that 
the requirements of Rule 23 have been met should refuse 
certification until they have been met.’’ * * * 

While these amendments do not alter the substantive 
standards for class certification, they guide the trial court in its 
proper task—to consider carefully all relevant evidence and 
make a definitive determination that the requirements of Rule 
23 have been met before certifying a class. 

To summarize: because each requirement of Rule 23 must 
be met, a district court errs as a matter of law when it fails to 
resolve a genuine legal or factual dispute relevant to 
determining the requirements. 

2. 

Class certification requires a finding that each of the 
requirements of Rule 23 has been met. Factual determinations 
necessary to make Rule 23 findings must be made by a 
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preponderance of the evidence. In other words, to certify a class 
the district court must find that the evidence more likely than 
not establishes each fact necessary to meet the requirements of 
Rule 23. 

In reviewing a district court’s judgment on class 
certification, we apply the abuse of discretion standard.  * * *  
Under these Rule 23 standards, a district court exercising 
proper discretion in deciding whether to certify a class will 
resolve factual disputes by a preponderance of the evidence and 
make findings that each Rule 23 requirement is met or is not 
met, having considered all relevant evidence and arguments 
presented by the parties. * * * 

B. 

Although the District Court properly described the class 
certification decision as requiring ‘‘rigorous analysis,’’ some 
statements in its opinion depart from the standards we have 
articulated.  The District Court stated, ‘‘So long as plaintiffs 
demonstrate their intention to prove a significant portion of 
their case through factual evidence and legal arguments 
common to all class members, that will now suffice.  It will not 
do here to make judgments about whether plaintiffs have 
adduced enough evidence or whether their evidence is more or 
less credible than defendants’.’’  With respect to predominance, 
the District Court stated that ‘‘[p]laintiffs need only make a 
threshold showing that the element of impact will 
predominantly involve generalized issues of proof, rather than 
questions which are particular to each member of the plaintiff 
class.’’  As we have explained, proper analysis under Rule 23 
requires rigorous consideration of all the evidence and 
arguments offered by the parties.  It is incorrect to state that a 
plaintiff need only demonstrate an ‘‘intention’’ to try the case in 
a manner that satisfies the predominance requirement.  
Similarly, invoking the phrase ‘‘threshold showing’’ risks 
misapplying Rule 23.  A ‘‘threshold showing’’ could signify, 
incorrectly, that the burden on the party seeking certification is 
a lenient one (such as a prima facie showing or a burden of 
production) or that the party seeking certification receives 
deference or a presumption in its favor. So defined, ‘‘threshold 
showing’’ is an inadequate and improper standard. ‘‘[T]he 
requirements of Rule 23 must be met, not just supported by 
some evidence.’’ 

* * * 
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To the extent that the District Court’s analysis reflects 
application of incorrect standards, remand is appropriate.  We 
recognize that the able District Court did not have the benefit of 
the standards we have articulated.  Faced with complex, fact–
intensive disputes, trial courts have expended considerable 
effort to interpret and apply faithfully the requirements of Rule 
23.  * * * 

* * *  We do not question plaintiffs’ general proposition, 
which the District Court accepted, that a conspiracy to maintain 
prices could, in theory, impact the entire class despite a decrease 
in prices for some customers in parts of the class period, and 
despite some divergence in the prices different plaintiffs paid.  
But the question at class certification stage is whether, if such 
impact is plausible in theory, it is also susceptible to proof at 
trial through available evidence common to the class.  When the 
latter issue is genuinely disputed, the district court must resolve 
it after considering all relevant evidence.  Here, the District 
Court apparently believed it was barred from resolving disputes 
between the plaintiffs’ and defendants’ experts.  Rule 23 calls for 
consideration of all relevant evidence and arguments, including 
relevant expert testimony of the parties.  * * * 

* * * 

For the foregoing reasons, we will vacate the class 
certification order and remand for proceedings consistent with 
this opinion. 
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C E R T I F I C AT I O N

C L A S S D E F I N I T I O N S

Recent class certification rulings make clear that federal courts will generally not tolerate

overbroad, vague, subjective or ‘‘fail-safe’’ class definitions, say attorneys John H. Beisner,

Jessica D. Miller, and Jordan M. Schwartz in this BNA Insight.

The authors urge defendants facing a class action to carefully assess whether the pro-

posed class satisfies the explicit requirements of Rule 23, and whether the class definition

passes muster under recent ascertainability jurisprudence.

Ascertainability: Reading Between the Lines of Rule 23

BY JOHN H. BEISNER, JESSICA D. MILLER,
AND JORDAN M. SCHWARTZ

W hile federal courts continue to consider the ex-
press prerequisites of Rule 23 in assessing class-
certification proposals, more and more deci-

sions are turning on an ‘‘implied’’ requirement of Rule
23: that a proposed class must be ascertainable. As the
California Court of Appeal recently recognized, the
‘‘require[ment that] a class definition [be] ‘precise, ob-
jective and presently ascertainable’ ’’ ‘‘goes to the heart
of the question of class certification.’’1 Moreover, be-

cause a court can generally determine whether a pro-
posed class is ascertainable without resort to discovery,
a growing number of courts are willing to dispose of
class actions at the pleading stage if the class definition
is improper on its face.2

1 Sevidal v. Target Corp., 189 Cal. App. 4th 905, 919 (Cal.
Ct. App. 2010) (citation omitted); see also, e.g., Cunningham

Charter Corp. v. Learjet Inc., 2009 U.S. Dist. LEXIS 35184, at
*12 (S.D. Ill. Apr. 27, 2009) (similar); Lyell v. Farmers Group
Inc. Employees’ Pension Plan, 2008 U.S. Dist. LEXIS 107332
(D. Ariz. Dec. 3, 2008) (‘‘[I]n order to maintain a class action,
the class must be adequately defined and clearly ascertain-
able.’’) (emphasis added).

2 See, e.g., John v. National Sec. Fire & Cas. Co., 501 F.3d
443, 445 (5th Cir. 2007) (‘‘where it is facially apparent from the
pleadings that there is no ascertainable class, a district court
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The California Court of Appeal recently articulated
the parameters of the ascertainability requirement in
Sevidal v. Target Corp.3 There, the plaintiff asserted
claims for, inter alia, consumer fraud and unjust enrich-
ment under California law and sought to certify a class
of California consumers who purchased certain items
from the defendant seller that were misidentified as
made in the United States.4 The trial court found that
the proposed class of California consumers was unas-
certainable and impermissibly overbroad because it
would be too difficult to identify the class members. In
affirming the trial court’s ruling, the California Court of
Appeal delineated the contours of the implied require-
ment of ascertainability. According to the court,
‘‘[a]scertainability is achieved by defining the class in
terms of objective characteristics and common transac-
tional facts making the ultimate identification of class
members possible.’’5 Therefore, ascertainability is satis-
fied when class members ‘‘may be readily identified
without unreasonable expense or time by reference to
official [or business] records.’’6 The court went on to
highlight the purpose of this requirement, which is ‘‘to
give adequate notice to class members’’ and ‘‘to deter-
mine after the litigation has concluded who is barred
from relitigating.’’7

Applying these principles, the appellate court af-
firmed the lower court’s ruling that the proposed class
was not ascertainable. The court determined that sub-
stantial evidence supported the trial court’s finding that
the putative class members ‘‘could not be ‘readily iden-
tified’ because Target did not maintain, or have access
to, records identifying the individuals who purchased a
product with an erroneous country-of-origin designa-
tion.’’8

Although plaintiff had argued that the proposed class
was ascertainable because ‘‘Target ha[d] already identi-
fied specific products which fall within this definition,’’
and ‘‘ascertaining the members that fit within the class
definition’’ would merely require ‘‘identifying the con-
sumers who purchased those products,’’ the Court of
Appeal rejected this argument, agreeing with the trial
court that Target’s records did not ‘‘reflect only the
items which were misidentified’’—and more
importantly—that the company could not determine
‘‘who purchased [the misidentified] products.’’9 The
plaintiff also argued that the proposed class was ‘‘spe-
cific enough such that purchasers could identify them-
selves.’’

The court once again disagreed, reasoning that be-
cause the proposed class included consumers ‘‘who
were never exposed to the country-of-origin informa-
tion’’ many putative class members ‘‘would, by defini-
tion, have no way of knowing whether [they] purchased
an item when it was misidentified, and thus would have
no way of knowing whether [they are] member[s] of the
class.’’10 As the court explained, the fact that some class
members may be easily identifiable ‘‘does not mean
that the class as a whole [is] ascertainable.’’11 Because
the putative class members could not be easily and ob-
jectively identified, the Court of Appeal affirmed the
trial court’s denial of class certification.

Recent case law addressing ascertainability generally
focuses on three problematic types of classes: (1) the
overbroad class; (2) the difficult-to-identify class; and
(3) the fail-safe class. Below, we discuss recent develop-
ments with respect to each of these three categories.

The Overbroad Class
Over the last several years, multiple courts have

found that a proposed class that includes all users of a
product or service—irrespective of whether the pro-
posed class members suffered any injury or have any
complaints about the product or service—is not ascer-
tainable.12 As some courts have explained, this is so be-
cause such a class encompasses a substantial number
of class members who lack standing to recover on the
asserted claims.13

The overbreadth principle was at play in Sevidal, be-
cause nearly 80 percent of the proposed class pur-
chased an item without viewing the allegedly deceptive
country-of-origin information.14 As a result, the vast
majority of the proposed class members were never
‘‘deceived by the alleged false or misleading advertis-
ing.’’15 Accordingly, the Court of Appeal reasoned, even
if Target’s conduct was ‘‘unlawful’’ under California’s
Unfair Competition Law, the proposed class was overly
broad—and therefore uncertifiable—because ‘‘the es-
sence of [plaintiff’s] allegation [was] based on an al-
leged false misrepresentation to which the majority of
class members were never exposed.’’16

The California Court of Appeal says the

requirement that a class definition be precise,

objective, and presently ascertainable ‘‘goes to the

heart’’ of the question of class certification.

A number of other federal and state court rulings are
in accord, finding that a proposed class definition that

may dismiss the class allegation on the pleadings’’); Sanders v.
Apple Inc., 2009 U.S. Dist. LEXIS 6676 (N.D. Cal. Jan. 21,
2009) (striking class allegations on ascertainability grounds);
Brazil v. Dell, 585 F. Supp. 2d 1158, 1167 (N.D. Cal. 2008)
(same); Barasich v. Shell Pipeline Co., 2008 U.S. Dist. LEXIS
47474, at *13-14 (E.D. La. June 19, 2008) (same); In re Vioxx
Prod. Liab. Litig., No. MDL 1657, 2008 WL 4681368, at *10
(E.D. La. Oct. 21, 2008) (lack of ascertainability ‘‘alone is suf-
ficient to warrant striking the Plaintiffs’ class allegations on
the pleadings’’).

3 189 Cal. App. 4th 905 (Cal. Ct. App. 2010).
4 Id. at 911.
5 Id. at 918 (internal quotation marks and citation omitted).
6 Id. at 919 (internal quotation marks and omitted, alter-

ation in original).
7 Id. (internal quotation marks and citation omitted).
8 Id.
9 Id. at 920 (emphasis added).

10 Id. at 921.
11 Id.
12 See Konik v. Time Warner Cable, 2010 U.S. Dist. LEXIS

136923, at *33 (C.D. Cal. Nov. 24, 2010).
13 See McDonald v. Corr. Corp. of Am., 2010 U.S. Dist.

LEXIS 122674, at *8 (D. Ariz. Nov. 4, 2010).
14 189 Cal. App. 4th at 921.
15 Id. at 925 (internal quotation marks and citation omitted).
16 Id. at 928.
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includes uninjured members is overbroad and patently
uncertifiable.17 For example, in Oshana v. Coca-Cola
Co., the U.S. Court of Appeals for the Seventh Circuit
upheld the district court’s decision not to certify a pro-
posed class of Illinois residents alleging consumer-
fraud and unjust-enrichment claims based on their pur-
chase of fountain Diet Coke. There, the named plaintiff
alleged that Coca-Cola ‘‘tricked consumers into believ-
ing that fountain diet coke’’ did not contain artificial
saccharin and sought to certify a class of all individuals
in Illinois who had purchased the fountain soda.18 The
court denied class certification because ‘‘[m]embership
in [the] proposed class required only the purchase of a
fountain Diet Coke.’’ As such, the court found that the
proposed class ‘‘could include millions who were not
deceived and thus h[ad] no grievance’’19 and the class
was impermissibly overbroad.20

This principle was also illustrated in Sanders v. Apple
Inc.,21 where plaintiffs, who purchased Apple’s 20-inch
Aluminum iMac, brought a putative class action against
the defendant manufacturer, asserting fraud and war-
ranty claims. Plaintiffs sought to certify a class of ‘‘[a]ll
persons or entities located within the United States who
own[ed] a 20-inch Aluminum iMac.’’22 Before address-
ing the explicit prerequisites to class certification, the
court considered the question of ascertainability and
determined that the proposed class was overly broad.
Specifically, because the proposed class definition in-
cluded individuals who did not actually purchase their
iMac, individuals who were not subject to the allegedly
deceptive advertisements and individuals who were not
injured by defendant’s conduct, the class was over-
broad.23 Accordingly, the court denied certification.24

An overly broad class definition also doomed the pro-
posed class in In re McDonald’s French Fries Litiga-
tion.25 There, the plaintiffs commenced a putative class
action against McDonald’s for alleged violation of state
consumer-protection statutes, breach of warranty, and
unjust enrichment, alleging that they were deceived by
representations regarding the potato products’ ingredi-
ents.26 Plaintiffs sought to certify a nationwide class of
‘‘[a]ll persons residing in the United States . . . (i) who
purchased Potato Products from McDonald’s restau-
rants . . . and (ii) who at the time of purchase had been
medically diagnosed with celiac disease . . . .’’27 Noting
that the proposed class was not limited to persons who
necessarily saw or knew of the alleged representations,
the court declared that the class was ‘‘overinclusive’’
and denied class certification.28

Not all courts have embraced this argument, how-
ever.29 In In re Whirlpool, for example, the court certi-
fied a class of Ohio residents who purchased allegedly
defective front-loading washing machines.30 Plaintiffs
asserted claims for negligent design, negligent failure
to warn, tortious breach of warranty and violation of the
Ohio Consumer Sales Practice Act, based on the ma-
chine’s alleged propensity to develop mold.31 Whirlpool
argued that the proposed class was overbroad because
it consisted of ‘‘many plaintiffs whose washers have not
manifested any mold problems.’’32 But the court sum-
marily rejected this argument, finding that ‘‘[w]hether
any particular plaintiff has suffered harm is a merits is-
sue not relevant to class certification.’’33 The Whirlpool
ruling is currently on appeal to the Sixth Circuit, which
may provide further insight into the vitality of the
‘‘overbreadth’’ doctrine.

The Difficult-to-Identify Class
Another problematic group of cases involves the

difficult-to-identify class. This problem arises where de-
termining membership in the proposed class would be
administratively burdensome. As one MDL court put it:
a proposed class must be ‘‘sufficiently definite so that it
is administratively feasible for the court to determine
whether a particular individual is a member.’’34

In Solo v. Bausch & Lomb, for example, the plaintiffs
filed a class action suit against the defendant manufac-
turer of contact lens solution. Plaintiffs asserted claims
for, inter alia, consumer fraud and unjust enrichment.35

Plaintiffs alleged that they suffered economic losses by
paying for a defective contact lens solution and discard-
ing it per the defendant’s directive after a recall, be-
cause defendant did not fully reimburse plaintiffs for
the defective and discarded product.36 Plaintiffs sought
to certify classes of people who purchased the product
‘‘between September 1, 2004, and April 10, 2006, and
‘lack[ed] full reimbursement for any quantity discarded
following [the] recall.’ ’’37 The court refused to certify
the proposed classes on the ground that it ‘‘would have
to make thousands of fact-intensive inquiries’’ to deter-
mine who had been adequately reimbursed and who
‘‘lack[ed] full reimbursement.’’38 Among other things,
the court recognized, it would ‘‘need to determine
whether an individual purchased MoistureLoc between

17 See, e.g., Oshana v. Coca-Cola Co., 472 F.3d 506, 513-14
(7th Cir. 2006); Davenport v. Interactive Communs. Int’l, 2010
Cal. App. Unpub. LEXIS 6364, at *19-22 (Cal. Ct. App. Aug. 9,
2010).

18 472 F.3d at 509.
19 Id. at 513-14.
20 Id at 514.
21 2009 U.S. Dist. LEXIS 6676 (N.D. Cal. Jan. 21, 2009).
22 Id. at *25.
23 Id. at *28.
24 Id. at *28-30.
25 257 F.R.D. 669 (N.D. Ill. 2009).
26 Id. at 670.
27 Id. at 671.
28 Id. at 671-72.

29 See, e.g., Daffin v. Ford Motor Co., 458 F.3d 549, 553 (6th
Cir. 2006) (rejecting overbreadth argument in putative class
action involving alleged defect in vans because whether some
class members did not experience any problems with their ac-
celerator would constitute an improper ‘‘inquiry into the mer-
its of [the] suit’’); In re Whirlpool Corp. Front-Loading Washer
Prods. Liab. Litig., 2010 U.S. Dist. LEXIS 69254, at *4-5 (N.D.
Ohio July 12, 2010) (certifying class and finding that over-
breadth argument implicates ‘‘a merits issue not relevant to
class certification’’).

30 2010 U.S. Dist. LEXIS 69254, at *4.
31 Id.
32 Id. at *4-5.
33 Id.
34 Solo v. Bausch & Lomb Inc., 2009 U.S. Dist. LEXIS

115029, at *13 (D.S.C. Sept. 25, 2009); see also, e.g., Oshana,
472 F.3d at 513.

35 2009 U.S. Dist. LEXIS 115029, at *8-9.
36 Id.
37 Id. at *13-14.
38 Id. at *18.
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September 1, 2004, and April 10, 2006 . . . how much
was purchased and at what price, whether the indi-
vidual discarded the solution, when it was discarded,
and how much was discarded.’’39 Given these signifi-
cant administrative burdens to determining class mem-
bership, the court agreed with the defendant that the
class was not ascertainable and therefore denied class
certification.40

A similar problem resulted in the denial of class cer-
tification in Cole.41 There, plaintiff residents and prop-
erty owners filed a class action lawsuit against the de-
fendant as a result of pollution that was allegedly
caused by mining conducted by defendants. Plaintiffs
asserted claims for nuisance and sought to certify a
medical monitoring class and a property owner class.42

While the court denied certification of both proposed
classes, it found that the property owner class was par-
ticularly problematic with respect to ascertainability.
The proposed property-owner class was defined as
‘‘[a]ll individuals and entities who owned or had an in-
terest in real property in the Class Area as of May 14,
2001.’’43

Although plaintiffs conclusorily contended that class
members could be identified ‘‘through examination of
deeds,’’ the court found that reliance on these deeds
was insufficient for purposes of ascertainability.44 The
court pointed to the example of one of the named plain-
tiffs, who sought to represent commercial property
owners in the proposed class, but who did not live or
own property in the affected area.45 This plaintiff was
an owner of a bank that owned property in the class
area.46 However, an examination of deeds would not
have revealed this named plaintiff’s membership in the
class.47 The court reasoned that ‘‘[i]f examination of
deeds does not pick up the interests claimed by even
named plaintiffs, it could not be expected to suffice to
identify the interests of other putative class members
who ‘owned or had an interest in real property’ in the
Class Area.’’48 Because it would be ‘‘extremely difficult,
applying plaintiffs’ suggested [class definition], to iden-
tify the potential class members having any interest, re-
corded or unrecorded, in real property . . . identification
of members of the proposed class would be administra-
tively unfeasible.’’49 Accordingly, plaintiffs’ class defini-
tion was inadequate, and the motion for class certifica-
tion was denied.

Class definitions that turn on subjective criteria, such
as a class member’s mental state, also fall within the
difficult-to-identify category because these definitions
make it impractical and administratively burdensome to
determine whether an individual is part of the class.50

Courts have determined that these kinds of class defini-
tions ‘‘yield [too much] indeterminacy and imprecision’’
to satisfy the ascertainability requirement.51 As one
court faced with a subjective class definition put it,
merely determining who is in the class would be a ‘‘Si-
syphean task’’ that ‘‘would be a burden on the court and
require a large expenditure of valuable court time.’’52

For example, in Biediger v. Quinnipiac Univ., plain-
tiffs sought to certify two groups of female athletes
whose rights under Title IX were allegedly violated by
Quinnipiac University.53 Although both proposed class
definitions contained subjective elements, the court fo-
cused on the second group, which was defined as
‘‘women who have not and will not enroll at Quinnipiac
because of Quinnipiac’s allegedly discriminatory ath-
letic programming.’’54 The court agreed with the defen-
dant that this proposed class was not ascertainable
given the subjective criteria by which class membership
would have to be determined.55 The court reasoned that
‘‘[u]nlike the first subclass, which [was] composed of a
definite and identifiable pool of possible members (at
its broadest, all current, prospective, and future female
athletes at Quinnipiac), the second subclass could con-
ceivably be every person who decided, or who will de-
cide, not to attend Quinnipiac.’’56 Because the court
would have to determine each potential class members’
motivations in deciding not to attend Quinnipiac, the
proposed class was too ‘‘amorphous and unwieldy’’ to
satisfy the requirement of ascertainability and certifica-
tion was denied.57

Some courts have rejected arguments like those de-
scribed above on the ground that ‘‘[e]ach individual
class member need not be identifiable at the class certi-
fication stage.’’58 These courts have held that a class is
ascertainable as long as class members ‘‘can be identi-
fied when judgment is rendered.’’59 In addition, other
courts have taken it upon themselves to modify class
definitions rather than deny motions for class certifica-
tion.60 For example, in Chakejian, the plaintiff alleged
violations of the Fair Credit Reporting Act based on let-
ters from the defendant that allegedly contained mis-
statements and misrepresentations regarding class

39 Id.
40 Id. at *14.
41 Cole, 256 F.R.D. at 693.
42 Id.
43 Id. at 696.
44 Id.
45 Id.
46 Id.
47 Id. at 696-97.
48 Id.
49 Id.
50 See, e.g., Oshana v. Coca-Cola Co., 255 F.R.D. 575,

580-81 (N.D. Ill. 2005), aff’d, 472 F.3d 506 (7th Cir. 2006); Rios
v. Marshall, 100 F.R.D. 395, 404 (S.D.N.Y. 1983); see also
Manual for Complex Litigation (4th) § 21.222, at 270 (while
‘‘[a]n identifiable class exists if its members can be ascertained

by reference to objective criteria,’’ class definitions must
‘‘avoid subjective standards (e.g., a plaintiff’s state of mind) or
terms that depend on resolution of the merits (e.g., persons
who were discriminated against)’’).

51 Conigliaro v. Norwegian Cruise Line, No. 05-21584-CIV-
ALTONAGA/Turnoff, 2006 U.S. Dist. LEXIS 95576, at *20
(S.D. Fla. Aug. 31, 2006).

52 Simer v. Rios, 661 F.2d 655, 669 (7th Cir. 1981).
53 2010 U.S. Dist. LEXIS 50044 (D. Conn. May 20, 2010).
54 Id. at *10.
55 Id. at *13.
56 Id.
57 Id. at *14.
58 Guadiana v. State Farm Fire & Cas. Co., 2010 U.S. Dist.

LEXIS 129588, at *12 (D. Ariz. Dec. 7, 2010) (rejecting argu-
ment that ‘‘class is not administratively feasible or ascertain-
able because of the unique characteristics of each leak’’ in
class action arising out of defendant insurance carrier’s al-
leged breach of insurance contract); Chana Friedman-Katz v.
Lindt & Sprungli (USA) Inc., 270 F.R.D. 150, 154-55 (S.D.N.Y.
Nov. 19, 2010) (‘‘the Court views the small number of individu-
alized factual determinations that must be made here in ascer-
taining membership in the class as entirely manageable’’).

59 Guadiana, 2010 U.S. Dist. LEXIS 129588, at *12.
60 See, e.g., Chakejian v. Equifax Info. Servs., 256 F.R.D.

492, 497 (E.D. Pa. 2009).
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members’ credit data.61 Plaintiff sought to certify a
class of [a]ll consumers in . . . Pennsylvania to whom
. . . Defendant sent a letter substantially similar to the
Letter attached to the Amended Complaint.’’62 Al-
though the court agreed that the proposed class defini-
tion was vague, it chose to modify the proposed class
definition rather than deny class certification. Accord-
ing to the court, the letter at issue in the case was re-
ceived in response to a dispute solely involving public
records information. The allegations only pertained to
information from public records such as bankruptcies,
liens, and judgments.63 Therefore, the court concluded
that ‘‘the defendant’s objection that the class definition
[was] vague because it d[id] not define ‘substantially
similar’ c[ould] be ameliorated by amending the class
definition as follows’’:

All consumers in the Commonwealth of Pennsyl-
vania to whom, beginning two years prior to the
filing of the Amended Complaint and continuing
through the resolution of this action, in response
to a dispute [over a public record (including, but
not limited to a bankruptcy, lien, or judgment)],
Defendant sent a letter substantially similar to the
Letter attached to the Amended Complaint as Ex-
hibit A.64

The Fail-Safe Class
A third category of ascertainability cases concerns

fail-safe classes. Recent court decisions make it clear
that a class is not ascertainable where the named plain-
tiffs propose a class definition that incorporated a legal
conclusion (e.g., all consumers who were wrongfully
denied. . . .).65 This is so because identification of class
members would require the court to make legal deter-
minations and conclusions that are closely intertwined
with the claims of the class members.66 In addition, fail-
safe classes set up a situation in which class members
are only bound by a judgment that finds the defendant
liable.67 After all, if the class is defined as everyone who
was wronged by the defendant and the defendant pre-
vails at trial, then it turns out that nobody was in the
class to begin with—and thus nobody is bound by the
ruling.68 For these reasons, an increasing number of
federal and state courts have rejected fail-safe defini-

tions, recognizing that they ‘‘turn [] Rule 23 on its
head.’’69

The challenges posed by a fail-safe class were at is-
sue in Kirts v. Green Bullion Financial Services LLC.70

There, the plaintiffs sought to certify a class of ‘‘[a]ll in-
dividuals who submitted jewelry to [defendant] and
were damaged because [defendant] broke its promise
and advertised procedures to handle the jewelry with a
high standard of care, or fairly appraise the jewelry, or
provide an adequate return period.’’71 To ascertain
membership in this proposed class, the court would
have needed to ‘‘determine with respect to each poten-
tial member (1) whether the individual owned the jew-
elry in question, (2) whether the individual sent jewelry
to [defendant], and (3) whether [defendant] committed
any of the misconduct described with respect to that in-
dividual’s submitted jewelry.’’72 As the court explained,
under this fail-safe class definition, ‘‘the Court would
essentially have to make a determination that
[defendant] is liable to an individual before it could con-
clude that the individual is a member of the class.’’73

Because such a determination would impermissibly in-
tertwine class certification with the merits of the case—
thereby ‘‘defeat[ing] the [very] purpose of conducting a
class action’’—the court held that the class was unas-
certainable and denied plaintiffs’ motion for class certi-
fication.

Similarly, in Brazil v. Dell,74 the plaintiff consumers
filed a putative class action, alleging that the defendant
advertised false discounts for its computer products.
Plaintiffs sought to certify a class of California citizens
who purchased products that ‘‘Dell falsely advertised as
discounted.’’75 According to the defendant, the plain-
tiffs proposed an impermissible ‘‘fail-safe’’ class be-
cause membership in the class was contingent on a
finding that defendant was liable.76 The court agreed
and found that the proposed class could not be ‘‘ascer-
tained’’ because the court would have to determine
whether defendant ‘‘falsely advertised,’’ a legal ques-
tion that implicated the merits of the underlying
claims.77 Because the proposed class was not ascertain-
able, the court granted defendant’s motion to strike the
class allegations.78

61 256 F.R.D. at 494.
62 Id. at 496 (emphasis added).
63 Id. at 497.
64 Id.
65 See Brazil v. Dell Inc., 585 F. Supp. 2d 1158, 1167 (N.D.

Cal. 2008); Agostino v. Quest Diagnostics Inc., 256 F.R.D. 437,
479 (D.N.J. 2009) (‘‘A court must reject a proposed class or
subclass definition that ‘inextricably intertwines identification
of class members with liability determinations.’ ’’); In re Vioxx
Prod. Liab. Litig., No. MDL 1657, 2008 WL 4681368, at *9 (E.D.
La. Oct. 21, 2008) (highlighting that it is a ‘‘ ‘basic tenet of class
certification [that] a court may not inquire into the merits of
the case at the class certification stage’ ’’) (citation omitted).

66 See Demmick v. Cellco P’ship, 2010 U.S. Dist. LEXIS
94041, at *17-18 (D.N.J. Sept. 8, 2010) (modifying proposed
fail-safe definition, which turned on ‘‘[w]hether proposed class
members were charged more than what was agreed to in the
contract[,] [thereby implicating] a central issue in this case’’).

67 See, e.g., Canez v. King Van & Storage, 2010 Cal. App.
Unpub. LEXIS 9687, at *7-8 n.8 (Cal. Ct. App. Dec. 7, 2010).

68 See Genenbacher v. CenturyTel Fiber Co. II, 244 F.R.D.
485, 488 (C.D. Ill. 2007) (explaining that fail-safe classes are

unfair because the result of resolution of membership question
is that class members ‘‘win or are not in the class’’).

69 Heffelfinger v. Elec. Data Sys. Corp., 2008 U.S. Dist.
LEXIS 5296, at *42 (C.D. Cal. Jan. 7, 2008); see also, e.g., Kirts
v. Green Bullion Fin. Servs., LLC, 2010 U.S. Dist. LEXIS 92381
(S.D. Fla. Aug. 3, 2010); Eversole v. EMC Mortgage Corp., No
05-124-KSF, 2007 U.S. Dist. LEXIS 38892, at *15 (E.D. Ky. May
29, 2007); Bostick v. St. Jude Med. Inc., No 03-2626, 2004 WL
3313614, at *15-16 (W.D. Tenn. Aug. 17, 2004); cf. Alvarez v.
Hyatt Regency Long Beach, 2010 U.S. Dist. LEXIS 99281, at *5
(C.D. Cal. Sept. 21, 2010) (explaining that definition that con-
sists of ‘‘all non-exempt employees of the Defendants’ hotel . . .
is not a prohibited ‘fail safe’ putative class’’).

70 2010 U.S. Dist. LEXIS 92381.
71 Id. at *20.
72 Id. at *20-21.
73 Id. at *21.
74 585 F. Supp. 2d at 1158.
75 Id. at 1167.
76 Id.
77 Id.
78 Id. Plaintiffs subsequently moved to certify a new class

consisting of ‘‘[a]ll persons or entities who are citizens of the
State of California who on or after March 23, 2003, purchased
via Dell’s Web site Dell-branded products advertised with a
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A similar result obtained in Barasich v. Shell Pipeline
Co.79 There, the plaintiffs, commercial fishermen, filed
suit against the defendant oil companies, contending
that defendants negligently failed to prevent oil from
leaking from their tanks or pipelines during Hurricane
Katrina. The plaintiffs claimed that defendants’ alleged
negligence resulted in a loss of income and other eco-
nomic damages for commercial fishermen.80 Plaintiffs
sought to certify a class of ‘‘[a]ll commercial fishermen
whose oyster leases were contaminated by oil discharge
during Hurricane Katrina due to the negligence of defen-
dants.’’81 Before addressing the explicit prerequisites to
class certification, the court considered the question of
ascertainability.82 The court found the class definition
inadequate for two reasons: (1) it had no geographic
limits; and (2) identification of class members would re-
quire the court to inquire into the merits of each mem-
ber’s claim because of the phrase, ‘‘due to the negli-
gence of defendants.’’83 Based on plaintiffs’ inadequate
class definition and other Rule 23 deficiencies, the court
refused to certify the proposed class.

At the same time, however, some courts have rejected
ascertainability arguments challenging the ‘‘fail-safe’’
nature of a proposed class84 or have chosen to modify a

purported fail-safe class definition instead of denying a
motion for class certification.85 For example, in Kamar
v. Radio Shack Corp.,86 the Ninth Circuit affirmed the
trial court’s certification of a class of California employ-
ees who, for a certain period, worked a Saturday meet-
ing as instructed or a split-shift without receiving the
full amount of mandated premium pay. Radio Shack ar-
gued that the district court erroneously certified a fail-
safe class.87 The Ninth Circuit agreed with the trial
court that the class definition was not defective, reason-
ing that the class was limited to ‘‘employees within the
reporting time and split-shift classifications,’’ and did
not ‘‘actually distinguish[] between those who may and
those who may not ultimately turn out to be entitled to
premium pay.’’88 The court thus concluded that the pro-
posed class was not defined in terms of defendant’s
liability—and moreover—that if a class member was not
aggrieved by Radio Shack, the defendant would be
shielded from liability to that person.89

Conclusion
In sum, recent class certification rulings have made it

clear that federal courts will generally not tolerate over-
broad, vague, subjective or ‘‘fail-safe’’ class definitions.
Thus, defendants faced with a class action proposal
should carefully assess not only whether the proposed
class satisfies the explicit requirements of Rule 23, but
also whether the class definition passes muster under
recent ascertainability jurisprudence.

John H. Beisner, a member of the Advisory Board of the Class Action Litigation Report, is co-head of the Mass Torts and
Insurance Litigation Group at Skadden, Arps, Slate, Meagher & Flom LLP in Washington, D.C. Beisner, a partner at the firm,
focuses on the defense of purported class actions, mass tort matters and other complex civil litigation in both federal and state
courts. He can be reached at john.beisner@skadden.com.

Jessica D. Miller is a partner at Skadden, Arps in Washington. D.C., where she focuses on the defense of class actions and
complex civil litigation, with a focus on product liability and multidistrict litigation proceedings. Miller can be reached at
jessica.miller@skadden.com.

Jordan M. Schwartz is a litigation associate with Skadden, Arps in Washington, D.C. He can be reached at
jordan.schwartz@skadden.com.

represented former sales price (i.e., a ‘‘Slash-Thru’’ price or a
‘‘Starting Price’’) as indicated and set forth [in attached sched-
ules, with limited exclusions].’’ Brazil v. Dell Inc., C-07-01700
RMW, 2010 WL 5387831, at *2 (N.D. Cal. Dec. 21, 2010). The
court certified the class, determining that ‘‘[u]nlike earlier pro-
posed class definitions, th[e] [revised] class definition does not
require a legal determination in order to ascertain class mem-
bership.’’ Id.

79 2008 U.S. Dist. LEXIS 47474 (E.D. La. June 19, 2008).
80 Id. at *4-5.
81 Id.
82 Id. at *13.
83 Id. at *13-14.
84 See, e.g., LaBerenz v. Am. Family Mut. Ins. Co., 181 P.3d

328, 336 (Colo. App. 2007) (holding that the ‘‘ ‘fail-safe’ con-
cept is inapplicable here’’ because ‘‘the proposed class is not
framed as a legal conclusion, but in more neutral terms as in-
sureds whose non-PPO, PIP-related medical services were paid
under Explanation Code 41 and health care providers whose

medical bills were reduced under Explanation Code 41’’); Dale
v. DaimlerChrysler Corp., 204 S.W.3d 151, 178-80 (Mo. Ct.
App. 2006) (rejecting fail-safe argument because ‘‘the class
definitions do not make any merit determinations’’).

85 See, e.g., Perez v. First Am. Title Ins. Co., 2009 U.S. Dist.
LEXIS 75353, at *25-26 (D. Ariz. Aug. 12, 2009) (rejecting de-
fendant’s argument that defining class in terms of liability ne-
cessitates denial of class certification because court has power
to redefine class and the ‘‘defect is . . . rather easily cured by
recasting the definition in terms of Plaintiffs’ liability theory’’).

86 375 Fed. Appx. 734 (9th Cir. 2010).
87 Id. at 736.
88 Id.
89 Id.
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MEMORANDUM

TO: Honorable Mark R. Kravitz, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Eugene R. Wedoff, Chair
Advisory Committee on Bankruptcy Rules

DATE: December 12, 2011

RE: Report of the Advisory Committee on Bankruptcy Rules

I.  Introduction

The Advisory Committee on Bankruptcy Rules met on September 26 and 27, 2011, at
Northwestern University School of Law in Chicago.  The draft minutes of that meeting are
attached to this report as Appendix C.

Among the matters the Committee considered at the fall meeting were several
suggestions for amendments to existing rules and forms that were submitted by bankruptcy
judges, organizations, and members of the bar.  The Committee also discussed the potential
impact on the Bankruptcy Rules and Official Forms of recent court decisions and legislation.
Finally, the Committee continued its deliberations regarding two multi-year projects – the
revision of Part VIII of the Bankruptcy Rules and the Forms Modernization Project. 

The Committee brings to the Standing Committee one action item from the September
meeting.  As discussed in Part II of this report, the Committee considered and voted to
recommend publishing for comment proposed amendments to Rules 7054 and 7008(b).  These
amendments are intended to clarify the procedure for seeking an award of attorney’s fees in
adversary proceedings.  
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1  See Laura B. Bartell, Award of Costs in Bankruptcy Courts, 17 J. BANKR. L. & PRAC. 6
(Sept. 2008) (quoting Advisory Committee Note to Bankruptcy Rule 754, the predecessor of Rule
7054).

Part III of the report presents for the Standing Committee’s preliminary consideration the
first half of the proposed comprehensive revision of Part VIII of the Bankruptcy Rules, which
govern appeals from bankruptcy courts.   The Committee does not seek approval for publication
of any of the proposed rules at this meeting. Instead, the entire Part VIII revision package will be
brought to the Standing Committee at the June meeting with a recommendation that they be
published for comment in August 2012.

The remainder of the report discusses the rules and forms published for comment in
August 2011 and the following additional information items:

! unanswered questions raised by Stern v. Marshall and courts’ initial responses to
the decision;

! the Committee’s decision to take no further action on the suggestion of the
Institute for Legal Reform for quarterly reporting of claims activity by trusts
established under § 524(g) of the Bankruptcy Code; and

! the current status of the Forms Modernization Project and the Committee’s
timetable for seeking publication for comment of the revised forms.

II.  Action Item—Rules 7054 and 7008(b)

The Committee unanimously recommends that amendments to Rules 7054 and
7008(a) be published for comment.  Rule 7054 would be amended to make applicable in
adversary proceedings most of the provisions regarding attorney’s fees in Civil Rule 54(d)(2). 
Rule 7008(b), which requires pleading a claim for attorney’s fees in the complaint or other
appropriate pleading, would be deleted.  The two rules, with the proposed amendments
indicated, are set out in Appendix A.

In March 2011 the Ninth Circuit Bankruptcy Appellate Panel issued an opinion in which
it “suggest[ed] that the Judicial Conference’s Advisory Committee on Bankruptcy Rules may
want to address th[e] apparent ‘gap’ in Rule 7054.”  Charlie Y., Inc. v. Carey (In re Carey), 446
B.R. 384, 389 n.3 (2011).  The gap to which the court referred is the absence of a provision in
Rule 7054 concerning the procedure for obtaining an allowance of attorney’s fees in adversary
proceedings.  Although Rule 7054(a) incorporates Civil Rule 54(a)-(c), it has its own provision –
subdivision (b) – governing the recovery of costs by a prevailing party, and it does not have a
provision that parallels Rule 54(d)(2), which governs the recovery of attorney’s fees.

The reason that Bankruptcy Rule 7054 originally incorporated Civil Rule 54(a)-(c), but
not (d), was that Rule 54(d) provided that “costs shall be awarded as of course to the prevailing
party unless the court otherwise directs” (emphasis added).  The Bankruptcy Rules Committee
concluded that costs should not be routinely awarded to the prevailing party against a bankruptcy
estate since the impact of the award would be borne by creditors.1  Rule 7054(b), which was
adopted instead of Rule 54(d), provides that “[t]he court may allow costs to the prevailing party
except when a statute of the United States or these rules otherwise applies” (emphasis added).
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2  See also In re Branford Partners, 2008 WL 8444795, at * 4 (9th Cir. BAP 2008) (“A post
trial motion for costs is the ‘preferred method’ for seeking attorneys’ fees and costs.”).

3  The court noted that Rule 7023 fully incorporates Civil Rule 23 and that Rule 23(h)(1)
provides that a claim for an award of attorney’s fees must be made by motion under Rule 54(d)(2).
The court cited the Collier treatise as stating that “’Rule 54(d)(2) is applicable in bankruptcy, but
only with respect to class actions,’” but noted that another commentator questioned whether “’Rule
23(h) can override the procedures set forth in Rule 7008(b).’”  2011 WL 2456227 at * 13.

The 1993 amendment to Rule 54(d) substantially expanded the subdivision to expressly
address attorney’s fees as well as costs.  The existing provision was renumbered (d)(1) and was
re-titled “Costs Other Than Attorney’s Fees.”  Paragraph (2), titled “Attorney’s Fees,” was
added, and it requires a “claim for attorney’s fees and related nontaxable expenses . . . [to] be
made by motion unless the substantive law requires those fees to be proved at trial as an element
of damages.”  Fed. R. Civ. P. 54(d)(2)(A).  The rule governs the timing (“no later than 14 days
after the entry of judgment”) and content of the motion and the conduct of the proceedings in
response to the motion, incorporating Rule 78, dealing with motion practice.  It also authorizes
local rules to adopt special procedures for resolving fee issues without extensive evidentiary
hearings, and it permits the referral of fee issues to special masters and magistrate judges.  The
provision is not applicable to fees awarded as sanctions under the rules or under 28 U.S.C. §
1927.

Rule 7054 was never amended to incorporate any of the provisions of Rule 54(d)(2) or to
otherwise address the procedure for claiming attorney’s fees.  Attorney’s fees are addressed
instead by Rule 7008(b).  That provision, which has no counterpart in Civil Rule 8, provides that
“[a] request for an award of attorney’s fees shall be pleaded as a claim in a complaint, cross-
claim, third-party complaint, answer, or reply as may be appropriate.”

Under existing Rules 7054 and 7008(b), there is a lack of uniformity in how bankruptcy
courts handle awards of attorney’s fees.  The Central District of California, for example, has a
local bankruptcy rule governing the taxation of costs and the award of attorney’s fees.  It
generally requires filing a motion for attorney’s fees within 30 days after the entry of judgment
or other final order “[i]f not previously determined at trial or other hearing.”  Thus by local rule
that district has adopted a bankruptcy rule similar to Civil Rule 54(d)(2)(A).2  A recent decision
of the Bankruptcy Court for the Southern District of New York, however, discussed the general
inapplicability of Rule 54(d)(2) in bankruptcy proceedings, with the possible exception of class
actions.  In re Partsearch Techs., Inc., 2011 WL 2456227 (Bankr. S.D.N.Y. June 21, 2011), at
*13.3  Yet another court concluded that an award of attorney’s fees in bankruptcy is generally
governed by Rule 7008(b), but held in that case that, because the applicable Virgin Islands law
defined attorney’s fees as “costs,” Rule 7054(b) applied.  In re Kool, Mann, Coffee & Co., 2007
WL 1202888 (Bank. D.V.I. 2007).  Finally, the Ninth Circuit BAP, in the Carey decision that led
to the Committee’s consideration of this issue, recognized that Rule 7008(b) requires the
pleading of a claim for attorney’s fees, but the court said that the rule “does not shed any light on
whether such a claim must be proven at trial or left for determination on application or motion
following the trial.”  Because there was no local bankruptcy rule that governed the procedure for
pursuing an attorney’s fees claim beyond the pleading stage, the court concluded that “no
provision of the Rules proscribed the Appellant’s request for an award of attorney’s fees through
the Fee Motion following the trial of the Adversary Proceeding.”  446 B.R. at 390.
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In order to clarify the procedure for seeking an award of attorney’s fees and to promote
uniformity, the Committee voted to propose amending Rule 7054 to include much of the
substance of Civil Rule 54(d)(2) and to delete Rule 7008(b).  By bringing the bankruptcy rules
into closer alignment with the civil rules, this amendment would eliminate a potential trap for an
attorney, particularly one familiar with the civil rules, who might overlook the Rule 7008(b)
requirement to plead a request for attorney’s fees as a claim in the complaint, answer, or other
pleading.  As under the civil rules, the procedure for seeking an award of attorney’s fees would
be governed exclusively by Rule 7054, unless the governing substantive law requires the fees to
be proved at trial as an element of damages.

All of the provisions of Rule 54(d)(2), however, cannot be made applicable in bankruptcy
proceedings.  Subdivision (d)(2)(D) would not be incorporated in its entirety because bankruptcy
courts may not refer matters to special masters, see Bankruptcy Rule 9031, or magistrate judges. 
See 28 U.S.C. § 636.  The reference to Rule 78 in Civil Rule 54(d)(2)(C) would also not be
incorporated because that rule is not applicable in bankruptcy proceedings. 

III. Interim Report on the Revision of Part VIII of the Bankruptcy Rules 

As reported at past meetings, the Committee has been engaged for several years in a
project to revise the Part VIII Bankruptcy Rules, which govern appeals from bankruptcy courts,
primarily to district courts and bankruptcy appellate panels.  Among the goals of this project are
to bring the bankruptcy appellate rules into closer alignment with the Federal Rules of Appellate
Procedure and to incorporate into the rules greater use of electronic transmission, filing, and
storage of court documents.  At the outset of the project, the Committee hosted two mini-
conferences on the subject of the bankruptcy appellate rules.  In attendance were judges,
lawyers, court personnel, and academics who had substantial experience with bankruptcy
appeals.  

The Committee has worked on this project in conjunction with the Advisory Committee
on Appellate Rules and has been greatly assisted in its work by that committee’s reporter.  The
two advisory committees held a joint meeting in April 2011, and last summer a meeting to
review and edit the Part VIII draft and accompanying committee notes was conducted by a
working group composed of several members of the Bankruptcy Rules Committee, its reporters,
a member of the Appellate Rules Committee, and that committee’s reporter.  Half of the revised
draft that resulted from this meeting was considered by the Committee at its September 2011
meeting.  After a full discussion, the Committee approved for submission to the Standing
Committee Rules 8001-8012, subject to the additional revision of a few rules and review by the
style consultants.  The other half of the revised Part VIII rules (Rules 8013-8028) will be
presented to the Committee at its spring 2012 meeting.  

The Committee does not seek any action by the Standing Committee on the Part VIII
rules at this meeting.  The first half of the revision, which is being presented for preliminary
review, still needs to undergo style review and further consideration by the Committee of a few
of its provisions.  If the Committee approves the entire Part VIII revision, it will submit the
revision to the Standing Committee at the June 2012 meeting with a recommendation that it be
published for comment in August 2012.  Under that schedule, the presumptive effective date of
the new bankruptcy appellate rules would be December 1, 2014.

The revision of Part VIII is comprehensive.  Existing rules have been reorganized and
renumbered, some rules have been combined, and provisions of other rules have been moved to
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several new locations.  Much of the language of the existing rules has been restyled.  Because of
the comprehensive nature of the proposed revision, it is not possible to present the amendments
in a redlined version pointing out changes to the existing rules.  Nor can the proposed revision be
presented in a comparative format like the one used for the restyled Evidence Rules.  

Rather, to introduce the first half of the proposed revision of Part VIII to the Standing
Committee and assist in its preliminary consideration of these rules, this part of the report will
provide a brief discussion of each of the first twelve proposed rules.  Significant changes from
the existing Bankruptcy Rules, decisions to depart from the Appellate Rules, and any significant
issues that have arisen are noted for each rule.  The text of proposed Rules 8001-8012 and
accompanying committee notes are attached to this report as Appendix B.

Rule 8001 (Scope of Part VIII Rules; Definitions) – This rule is new; it does not have a
counterpart in the existing Part VIII rules, but it is similar to Appellate Rule 1.  The rule explains
the scope of Part VIII.  It clarifies that these rules apply to appeals from a bankruptcy court to the
district court or bankruptcy appellate panel and that some of the rules (specified in the
Committee Note) apply to appeals from bankruptcy courts to courts of appeals.

Rule 8001 also provides definitions of three terms that are used in Part VIII – BAP,
appellate court, and transmit.  The definition of “transmit” includes a key feature of the revised
Part VIII:  there is a presumption that documents are to be sent electronically.  This presumption
does not apply to pro se parties and can be overridden by the governing rules of a court. 
Although use of the word “transmit” is generally avoided in federal rules, the Committee favors
its use here to signal to the reader that it is a term with a special meaning.

Although the Committee is not embarking on a general restyling of the Bankruptcy
Rules, in revising Part VIII it has adopted many of the style conventions of the Appellate Rules,
including the use of “must” rather than “shall.”  The Committee believes that this part of the
Bankruptcy Rules is sufficiently discrete that its use of restyled language and form will not cause
confusion in the meaning of rules in the other parts. 

Rule 8002 (Time for Filing Notice of Appeal) – This rule is largely a restyled version of
current Rule 8002.  Because 28 U.S.C. § 158(c)(2) refers to this rule by number, the provisions
regarding the time for filing a notice of appeal must be retained in Rule 8002, rather than being
placed after the rule governing the procedure for taking an appeal as of right, as the Appellate
Rules are organized.  The revised rule retains the 14-day period for filing a notice of appeal in
bankruptcy cases.

Subdivision (c) regarding an appeal by an inmate confined in an institution is a new
provision.  It mirrors the provision in Appellate Rule 4(c)(1) and (2).

Rule 8003 (Appeal as of Right – How Taken; Docketing of Appeal) – This rule is based
on Appellate Rule 3.  It includes provisions of current Rule 8001(a) governing the taking of an
appeal by right and Rule 8004 governing service of notice of the filing of a notice of appeal.  The
proposed rule includes new provisions, modeled on Appellate Rule 3(b), allowing joint and
consolidated appeals.

In a significant change from current Rule 8007(b), an appeal would be docketed in the
appellate court when the clerk of that court receives the notice of appeal, rather than, as under
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current practice, when the complete record is transmitted to the appellate court.  This change
reflects the view expressed by some participants in the mini-conferences that docketing in the
appellate court should occur earlier in order to eliminate most instances of a motion being filed
in the appellate court with regard to a case not yet on its docket.

Rule 8004 (Appeal by Leave – How Taken; Docketing of Appeal) – This rule contains
provisions that are currently set forth in Rules 8001(b) and 8003.  It follows the format and style
of Appellate Rule 5, but it retains the current bankruptcy practice of requiring the filing of a
notice of appeal in addition to a motion for leave to appeal.

Consistent with proposed Rule 8003, this rule provides that docketing in the appellate
court should occur promptly after the clerk of that court receives the notice of appeal and motion
for leave to appeal.  As a result of this change in the time of docketing, responses in opposition
to motions for leave to appeal would be filed in the appellate court rather than in the bankruptcy
court, a change from existing Rule 8003(a).

Rule 8005 (Election to Have Appeal Heard by District Court Instead of BAP) – This rule
is a revision of current Rule 8001(e).  Under 28 U.S.C. § 158(c)(1), if a bankruptcy appellate
panel has been established to hear appeals from a bankruptcy court, an appellant may elect to
have an appeal heard instead by a district court by making an election at the time of filing a
notice of appeal, and an appellee may make such an election within 30 days after service of the
notice of appeal. The proposed rule provides for the promulgation of an Official Form for
making an election.  The Committee believes that use of this form would make the election
process more straightforward and less likely to give rise to challenges.  Should a dispute about
the validity of an election arise, the rule provides a procedure for resolution of the dispute.  The
court in which the appeal is pending when a determination of the validity of an election is sought
would have authority to determine whether an election has been properly made according to the
rule and statute. 

Rule 8006 (Certification of Direct Appeal to Court of Appeals) – This rule, like current
Rule 8001(f), implements 28 U.S.C. § 158(d)(2), which authorizes certification of bankruptcy
appeals for direct review by a court of appeals under three circumstances: (1) if the court in
which the case is pending, acting on its own motion or on the request of a party, makes the
certification specified in § 158(d)(2)(A)(i), (ii), and (iii); (2) if all parties to the appeal make the
certification; or (3) if a majority of appellants and a majority of appellees request the court to
make the certification, in which case the court is required to do so.  Because of the earlier time of
docketing an appeal in the appellate court under the proposed rules, this rule provides that, for
purposes of certification only, a case remains pending in the bankruptcy court for 30 days after
the effective date of a notice of appeal. Once a certification is made, a request for permission to
take a direct appeal to the court of appeals must be filed with the circuit clerk within 30 days
after the certification. Appellate Rule 6 would be amended to provide in new subdivision (c) the
procedures for requesting permission of the court of appeals and for any subsequent proceedings
in that court.

Rule 8007 (Stay Pending Appeal; Bonds; Suspension of Proceedings) – This rule is
derived from current Rule 8005 and Appellate Rule 8.  In a change from the current rule, Rule
8007 would apply to appeals taken directly to the court of appeals, as well as to ones taken to the
district court or the bankruptcy appellate panel.  It retains a feature of current Rule 8005 that
differs from Rule 8.  If a bankruptcy court grants a stay or other relief authorized under
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subdivision (a) of the rule, a party may seek to have that order vacated or modified by means of a
motion filed in the reviewing court, rather than by filing a notice of appeal.  

Rule 8008 (Indicative Rulings) – This rule would add to the Bankruptcy Rules a
provision governing indicative rulings.  Because it addresses procedures in both the trial and
appellate courts, the proposed rule is a combination of Civil Rule 62.1 and Appellate Rule 12.1. 
Subdivision (a), which authorizes the bankruptcy court to issue an indicative ruling, and
subdivision (b), which requires the movant to notify the “court in which the appeal is pending”
of the bankruptcy court’s ruling, would apply when a bankruptcy appeal is pending in the court
of appeals, as well as when an appeal is pending in the district court or bankruptcy appellate
panel.  Subdivision (c), however, which authorizes the “appellate court” to remand for further
proceedings, would apply only to district courts and bankruptcy appellate panels.  Appellate
Rule 12.1(b) would govern the actions of a court of appeals in response to an indicative ruling of
a bankruptcy court.  However, the procedures of proposed Rule 8008(c) and Appellate Rule
12.1(b) are identical.

Rule 8009 (Record and Issues on Appeal; Sealed Documents) – This rule is a revision of
current Rule 8006.  It borrows provisions from Appellate Rules 10 and 11(a) that would be new
to the Bankruptcy Rules, including provisions regarding a statement of the record when no
transcript is available, an agreed statement as the record on appeal, and correction or
modification of the record.  Rule 8009 would continue the current practice in bankruptcy appeals
of having the parties designate items to be included in the record on appeal.  It would include a
new provision regarding the handling of documents under seal that are designated for inclusion
in the record.  That provision has no counterpart in the Appellate Rules.  Rule 8009 would apply
to direct appeals to the court of appeals, as well as to appeals to the district court and the
bankruptcy appellate panel.

Rule 8010 (Completion and Transmission of the Record) – This rule is derived from
current Rule 8007 and Appellate Rule 11.  The Committee is still considering how best to draft
the rule so that it will work smoothly in the majority of bankruptcy courts that record
proceedings electronically without a court reporter present.  The provision of current Rule
8007(b) regarding the docketing of an appeal upon the appellate clerk’s receipt of the complete
record has been deleted and, as noted above, replaced by provisions in Rules 8003 and 8004
requiring the appeal to be docketed when the appellate clerk receives the notice of appeal.  In
addition to applying to appeals from the bankruptcy court to the district court and to the
bankruptcy appellate panel, Rule 8009 would apply to cases on direct appeal to the court of
appeals under 28 U.S.C. §158(d)(2).

Rule 8011 (Filing and Service; Signature) – This rule is based on current Rule 8008 and
Appellate Rule 25.  It adopts the format, style, and some of the greater detail of Rule 25,
and—consistent with the overall goals of the Part VIII revision project—it places a greater
emphasis on the electronic filing and service of documents.  Subdivision (e) is a new provision
that would require an electronic signature of counsel or unrepresented parties for documents
filed electronically in the appellate court.

Rule 8012 (Corporate Disclosure Statement) – This rule, new to the Part VIII rules, is
based on Appellate Rule 26.1.
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IV. Rules and Forms Published for Comment in August 2011

At the June 2011 meeting, the Standing Committee authorized the publication of
proposed amendments to Bankruptcy Rules 1007, 3007, 5009, 9006, 9013, and 9014, and
proposed amendments to Official Forms 6C, 7, 22A, and 22C.  The deadline for submission of
comments on these proposed amendments is February 15, 2012.  Thus far eight comments have
been submitted on the published amendments.  Public hearings are tentatively scheduled for
January 13, 2012, in Washington, D.C., and February 10, 2012, in Chicago, Illinois.  No requests
to testify at a hearing have yet been submitted.

The Committee will consider all of the comments submitted on the proposed amendments
during its March 2012 meeting.  The Committee will present the amendments approved at that
meeting, with any appropriate changes, to the Standing Committee at its June 2012 meeting for
its approval and transmittal to the Judicial Conference.

V. Other Information Items

A. Stern v. Marshall

The Committee continues to monitor case law developments following the Supreme
Court’s decision in Stern v. Marshall.  In Stern, the Court considered whether a bankruptcy
judge had the power, consistent with Article III, to hear and finally determine a debtor’s state
law counterclaim against a creditor who had filed a transactionally related claim against the
estate.  Although the governing statute, 28 U.S.C. § 157(b)(1) & (b)(2)(C), categorizes estate
counterclaims as “core” proceedings that may be fully adjudicated by a bankruptcy judge, the
Court held that the Constitution permits a bankruptcy judge to enter a final judgment, without
consent of the parties, only when a counterclaim “stems from the bankruptcy itself or would
necessarily be resolved in the claims allowance process.”  Finding that test to be unsatisfied, the
Court ultimately concluded that the creditor’s counterclaim was entitled to the Article III forum
the creditor had demanded.

Because the case touches on the power of bankruptcy judges to enter final judgments in
disputes before them, Stern has garnered a high level of interest among the bankruptcy courts
and the Article III courts.  It has already been cited in more than 180 federal court opinions. 
Many citations to Stern reflect relatively restrained applications by bankruptcy courts of the
Supreme Court’s test for when they may finally determine a dispute.  See, e.g., In re Salander
O’Reilly Galleries, 453 B.R. 106, 118 (Bankr. S.D.N.Y. 2011) (concluding that the bankruptcy
court could finally determine a dispute that “implicate[d] the adjudication of the [creditor’s]
proof of claim”).  Others involve decisions by district courts contemplating (and usually
rejecting) the argument that Stern requires withdrawal of a proceeding referred to the bankruptcy
court.  See, e.g., In re Mortgage Store, Inc., 2011 WL 5056990 (D. Hawaii Oct. 5, 2011)
(denying withdrawal of the reference because the bankruptcy court could submit proposed
findings and conclusions even if it could not enter a final judgment); Kelley v. JPMorgan Chase
& Co., 2011 WL 4403289 at *5-6 (D. Minn. Sept. 21, 2011) (same).  

While the Supreme Court described its holding as “a ‘narrow’ one,” Stern has generated
three significant open questions percolating in the courts.  The first is whether the Court’s
decision applies to fraudulent conveyance actions.  The second is whether the consent of litigants
is sufficient to permit a bankruptcy court to enter final judgment when doing so would otherwise
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be beyond the court’s powers under Stern.  The third is whether there are some proceedings over
which the bankruptcy court has no power at all to entertain because of the interplay between
Stern and provisions of the Judicial Code and Bankruptcy Rules.  

The application of Stern to fraudulent conveyance actions—a common feature of
bankruptcy litigation—has created divergent views.  The Judicial Code categorizes actions “to
determine, avoid, or recover fraudulent conveyances” as core proceedings.  28 U.S.C. §
157(b)(2)(H).  Nevertheless, a number of decisions have read that statutory provision to run
afoul of Stern in light of the Supreme Court’s previous description of fraudulent conveyance
actions as essentially common law claims like those usually committed to the Article III courts. 
See Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 56 (1989).  Other courts, however, have
found fraudulent conveyance actions to be sufficiently entwined with the bankruptcy process to
permit the bankruptcy court to enter final judgment.  Compare In re Canopy Fin. Inc., 2011 WL
3911082 (N.D. Ill. Sept. 1, 2011) (concluding that the bankruptcy court cannot enter a final
judgment on a fraudulent conveyance action), and In re Blixseth, 2011 WL 3274042, at *11–12
(Bankr. D. Mont. Aug. 1, 2011) (same), with In re Heller Ehrman LLP, 2011 WL 4542512 at *5-
6 (Bankr. N.D. Cal. Sept. 28, 2011) (finding that a fraudulent conveyance action may be finally
determined by the bankruptcy court), In re Am. Bus. Fin. Servs., Inc., 457 B.R. 314, 319-20
(Bankr. D. Del. 2011) (holding that a bankruptcy court may enter final judgment in a fraudulent
conveyance action involving “matters integral to the bankruptcy case”), and In re Refco, 2011
WL 5974532 at *9 (Bankr. S.D.N.Y. Nov. 30, 2011) (“Article III of the Constitution does not
prohibit the bankruptcy courts’ determination of fraudulent transfer claims under 11 U.S.C.
§§ 544 and 548 by final judgment.”).  At least one decision has drawn a distinction, for Article
III purposes, between proceedings brought under the Bankruptcy Code’s own fraudulent
conveyance provisions, §§ 548 and 549, and those brought under state law but asserted in
bankruptcy as permitted by Code § 544.  See In re Innovative Commc’n Corp., 2011 WL
3439291, at *3-4 (Bankr. D.V.I. Aug. 5, 2011) (concluding that a bankruptcy court may finally
determine a fraudulent conveyance action brought under § 548 but not under § 544).  Although
no court of appeals so far has confronted the question, the Ninth Circuit recently invited briefing
on whether Stern prohibits bankruptcy courts from entering final judgment in a fraudulent
conveyance action.  In re Bellingham Insurance Agency, Inc., 661 F.3d 476 (9th Cir. 2011).

The second question prompted by Stern is whether and to what extent the consent of the
litigants may authorize a bankruptcy judge to hear and finally determine a proceeding that would
otherwise fall beyond a bankruptcy judge’s powers.  Every court to consider the matter has held
(or assumed) that litigant consent is ordinarily sufficient to permit a bankruptcy judge to enter a
final judgment.  The consent question has arisen in a variety of contexts.  Typically, bankruptcy
courts have simply noted that the parties have consented to entry of a final judgment, and that
their consent satisfies Stern.  In some cases, however, the court has raised sua sponte a potential
Stern issue and required the parties to file a formal consent or objection to the bankruptcy court’s
power to adjudicate.  See, e.g., In re Rancher Energy Corp., 2011 WL 5320971 at *3 (Bankr. D.
Colo. Nov. 2, 2011) (ordering the litigants to enter a formal consent or objection to the
bankruptcy court’s power to enter final judgment).  In other cases, the consent question has been
raised in the district court on a motion to withdraw the reference.  See, e.g., Mercury Companies,
Inc. v. FNF Sec. Acquisition, Inc., 2011 WL 5127613 (D. Colo. Oct. 31, 2011) (rejecting the
argument by defendants in a fraudulent conveyance action that “one cannot consent to the
Bankruptcy Court’s jurisdiction where the Bankruptcy Court does not have the authority to
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4 Further guidance may come from a nonbankruptcy case pending in the Fifth Circuit, which
has requested briefing on the question whether parties may consent to the entry of a final judgment
by a magistrate judge in light of Stern.  See Technical Automation Servs. Corp. v. Liberty Surplus
Ins. Corp., No. 10-20640 (5th Cir. Sept. 9, 2011).

resolve claims before it”).4  What constitutes “consent” and the timing of that consent have
presented additional wrinkles.  See In re Development Specialists, Inc., 2011 WL 5244463, at
*11-13 (S.D.N.Y. Nov. 2, 2011) (finding no consent even though the objecting parties had
previously admitted that the bankruptcy court had jurisdiction and requested that the bankruptcy
court enter judgment in their favor).

A third post-Stern question is whether the decision creates a category of disputes that fall
into an adjudicatory gap between core and noncore proceedings.  Courts have addressed whether
there are some proceedings that a bankruptcy court cannot, as a constitutional matter, hear and
finally determine as core proceedings but that the court also cannot, as a statutory and Rules
matter, dispose of by a report and recommendation as noncore proceedings.  The difficulty
comes from the interplay between the Judicial Code’s list of core proceedings and the provisions
for the treatment of noncore proceedings.  Bankruptcy courts may hear without finally
determining “a proceeding that is not a core proceeding.”  28 U.S.C. § 157(c)(1); see also Fed.
R. Bankr. P. 9033.  No provision explicitly provides for that treatment in a core proceeding. 
Therefore, some litigants have argued, claims governed by Stern cannot be treated as noncore
proceedings, because the statute categorizes them as “core.”  At the same time, the argument
goes, they cannot be heard and finally decided by the bankruptcy court without violating Article
III.  To date, only one bankruptcy court has embraced this reasoning.  See In re Blixseth, 2011
WL 3274042 at *10-12.  Other courts that have considered the argument have rejected it.  See,
e.g., In re El-Atari, 2011 WL 5828013, at *4-5 (E.D. Va. Nov. 18, 2011); In re Mortgage Store,
Inc., 2011 WL 5056990, at *5-6; In re Canopy Fin., Inc., 2011 WL 3911082, at *4-5.  

As this summary of decisions demonstrates, the post-Stern landscape is rapidly
developing.  The Committee will continue to assess whether there is a need for responsive
rulemaking in light of continuing developments.  

B. Suggestion of Institute for Legal Reform for Quarterly Reporting by § 524(g)
Trusts

The Institute for Legal Reform (“ILR”) submitted a suggestion to amend the Bankruptcy
Rules to require “greater transparency in the operation of [asbestos] trusts established under 11
U.S.C. § 524(g).”  In bankruptcy cases in which debtors face liability on asbestos-related
personal injury or property damage claims, § 524(g) of the Bankruptcy Code permits the creation
of a trust to pay those claimants, including future claimants, after confirmation of the debtor’s
plan of reorganization.  Under ILR’s proposal, asbestos trusts would file with bankruptcy courts
quarterly reports describing in detail each demand for payment the trusts received during the
reporting period.  The proposal would also require trusts to disclose to third parties information
regarding demands for payment presented to trusts by asbestos claimants if that information is
relevant to litigation in any state or federal court.  In explaining its suggestion, ILR stated that
claimants may be making demands to asbestos trusts that are inaccurate or inconsistent with
similar claims that the claimants brought in the tort system, thereby seeking overcompensation
and depleting trusts to the detriment of future trust claimants.  The proposal would represent a
departure from the current practice among asbestos trusts, which typically make periodic reports
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of aggregate claims-handling information but do not disclose detailed information about the
treatment of individual demands for payment.  

The Committee recognized that ILR’s suggestion addressed an important matter
deserving careful attention.  Committee members, however, expressed concern about the
proposal.  Because it would apply to trust operations after the confirmation of a debtor’s plan of
reorganization, members noted that the proposal might exceed the limited scope of post-
confirmation bankruptcy jurisdiction.  Members also stated that the proposal, although perhaps
beneficial to parties in nonbankruptcy tort litigation, was arguably of limited use to bankruptcy
courts and might be beyond the proper reach of the Bankruptcy Rules.   

In assessing these concerns, members referred to comments received from interested
individuals and groups—including practicing lawyers, asbestos trusts, representatives of future
asbestos claimants, bar organizations, and ILR—who responded to a request from the Chair of
the Committee for input on ILR’s suggestion.  Although some of the detailed responses
supported the proposal, the majority urged the Committee not to adopt it.  Many comments
questioned whether bankruptcy rulemaking of the kind proposed was the appropriate mechanism
to address the issues raised by ILR.

In light of these concerns, the Committee adopted the recommendation of its Business
Subcommittee that further action not be taken on ILR’s suggestion. 

C. Forms Modernization Project (“FMP”)

Since 2008 the Committee’s Subcommittee on Forms has led a project to revise the
Official Forms.  Among the goals of this project are obtaining more complete and accurate
responses on the forms, making the questions easier to understand, giving end users of the
information the ability to extract data needed for specific purposes, and coordinating with the
next generation of CM/ECF (“NextGen”).  In the early stages of its work, the FMP decided that
particular forms should no longer apply to all types of debtors.  Instead, there should be forms
specifically designed for individual debtors and another set for debtors that are entities, such as
corporations.  The FMP began by drafting individual debtor forms.  At the Committee’s
September 2011 meeting, Bankruptcy Judge Elizabeth Perris, chair of the FMP and the
Subcommittee on Forms, reported that drafts of the initial official bankruptcy forms to be filed
by individuals have been prepared and approved by the FMP.  Those drafts were included in the
Committee’s agenda materials.

The FMP has sought feedback on the drafts from a number of external users, including
the National Association of Chapter Thirteen Trustees, the National Association of Bankruptcy
Trustees, the National Association of Consumer Bankruptcy Attorneys, a group of attorneys
from the Executive Office for United States Trustees, and an organization of creditor attorneys. 
Comments from those organizations and other reviewers have been mixed.  Most reviewers
support the user-friendly language in the new forms, but some believe the language is less
precise and will lead to more pro se filings.  Others think that the length of the forms (including
instructions not intended to be filed) will discourage pro se filings, but will require additional
work for debtor’s counsel and therefore increase fees.  Reviewers were less concerned about the
length of the forms once they were informed that the goal was to make the new forms effective
in conjunction with NextGen, which will allow custom reports to be created from the data
collected on the forms.
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The FMP’s goal had been to publish the individual filing package for comment in August
2012, which would mean that the new forms could be effective as early as December 1, 2013.  In
light of comments about length, the FMP believes that the acceptance and success of the
individual filing package will depend to a large extent on whether NextGen is sufficiently
operational to permit data to be extracted from the forms when they go into effect.

It is not clear that NextGen will be at that stage by the end of 2013.  Accordingly, the
Committee preliminarily approved the FMP’s recommendation to seek to publish in 2012 a
subset of the individual filing package, consisting of, the fee waiver and installment fee forms,
the income and expense forms, and the means test forms.  These particular forms involve only
the debtors’ income and expenses and are not significantly longer than the forms they replace. 
The FMP will work with NextGen to emphasize the need to extract data from these forms when
they become effective.  For the same reasons, the FMP will recommend that a revised proof of
claim form be included in the initial group of forms for publication.

The Committee will review the forms and revisit its publication recommendation at the
spring meeting, after the FMP considers all the pre-publication comments.  While the first forms
are being tested, the FMP is working on the business forms and additional forms for individuals.
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*  New material is underlined; matter to be omitted is lined through.

Appendix A

PROPOSED AMENDMENTS TO THE FEDERAL RULES OF BANKRUPTCY
PROCEDURE*

For Publication for Public Comment

Rule 7008.  General Rules of Pleading

(a)  APPLICABILITY OF RULE 8 F.R.CIV. P.  Rule 81

F.R. Civ. P. applies in adversary proceedings.  The allegation of2

jurisdiction required by Rule 8(a) shall also contain a reference to3

the name, number, and chapter of the case under the Code to which4

the adversary proceeding relates and to the district and division5

where the case under the Code is pending.  In an adversary6

proceeding before a bankruptcy judge, the complaint,7

counterclaim, cross-claim, or third-party complaint shall contain a8

statement that the proceeding is core or non-core and, if non-core,9

that the pleader does or does not consent to entry of final orders or10

judgment by the bankruptcy judge.11

(b)  ATTORNEY’S FEES.  A request for an award of12

attorney’s fees shall be pleaded as a claim in a complaint, cross-13

claim, third-party complaint, answer, or reply as may be14

appropriate.15
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**  Incorporates amendments that are due to take effect on December 1, 2012, if approved
by the Supreme Court and Congress takes no action otherwise.

2

COMMITTEE NOTE

This rule is amended to delete subdivision (b), which required a
request for attorney’s fees always to be pleaded as a claim in an allowed
pleading.  That requirement, which differed from the practice under the
Federal Rules of Civil Procedure, had the potential to serve as a trap for the
unwary. 

The procedures for seeking an award of attorney’s fees are now set
out in Rule 7054(b)(2), which makes applicable most of the provisions of
Rule 54(d)(2) F.R. Civ. P.  As specified by Rule 54(d)(2)(A) and (B) F.R.
Civ. P., a claim for attorney’s fees must be made by a motion filed no later
than 14 days after entry of the judgment unless the governing substantive
law requires those fees to be proved at trial as an element of damages. 
When fees are an element of damages, such as when the terms of a contract
provide for the recovery of fees incurred prior to the instant adversary
proceeding, the general pleading requirements of this rule still apply.

Rule 7054.  Judgments; Costs**

(a)  JUDGMENTS.  Rule 54(a)-(c) F.R. Civ. P. applies in1

adversary proceedings.2

(b)  COSTS; ATTORNEY’S FEES3

(1)  Costs Other Than Attorney’s Fees.  The court4

may allow costs to the prevailing party except when a statute of the5

United States or these rules otherwise provides.  Costs against the6

United States, its officers and agencies shall be imposed only to7

the extent permitted by law.  Costs may be taxed by the clerk on 148

days’ notice; on motion served within seven days thereafter, the9

action of the clerk may be reviewed by the court.10
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(2)  Attorney’s Fees.11

(A)  Rule 54(d)(2)(A)-(C) and (E) F.R. Civ.12

P. applies in adversary proceedings except for the reference in13

Rule 54(d)(2)(C) to Rule 78.14

(B)  By local rule, the court may establish15

special procedures to resolve fee-related issues without extensive16

evidentiary hearings.17

COMMITTEE NOTE

Subdivision (b) is amended to prescribe the procedure for seeking an
award of attorney’s fees and related nontaxable expenses in adversary
proceedings.  It does so by adding new paragraph (2) that incorporates most
of the provisions of Rule 54(d)(2) F.R. Civ. P.  The title of subdivision (b)
is amended to reflect the new content, and the previously existing provision
governing costs is renumbered as paragraph (1) and re-titled.

As provided in Rule 54(d)(2)(A), new subsection (b)(2) does not
apply to fees recoverable as an element of damages, as when sought under
the terms of a contract providing for the recovery of fees incurred prior to
the instant adversary proceeding.  Such fees typically are required to be
claimed in a pleading.

Rule 54(d)(2)(D) F.R. Civ. P. does not apply in adversary
proceedings insofar as it authorizes the referral of fee matters to a master or
a magistrate judge.  The use of masters is not authorized in bankruptcy
cases, see Rule 9031, and 28 U.S.C. § 636 does not authorize a magistrate
judge to exercise jurisdiction upon referral by a bankruptcy judge.  The
remaining provision of Rule 54(d)(2)(D) is expressed in subdivision
(b)(2)(B) of this rule.

Rule 54(d)(2)(C) refers to Rule 78 F.R. Civ. P., which is not
applicable in adversary proceedings.  Accordingly, that reference is not
incorporated by this rule. 
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Appendix B

FEDERAL RULES OF BANKRUPTCY PROCEDURE

PART VIII.  BANKRUPTCY APPEALS

Rule

8001. Scope of Part VIII Rules; Definitions

8002. Time for Filing Notice of Appeal

8003. Appeal as of Right – How Taken; Docketing of Appeal

8004. Appeal by Leave – How Taken; Docketing of Appeal

8005. Election to Have Appeal Heard by District Court Instead of BAP

8006. Certification of Direct Appeal to Court of Appeals

8007. Stay Pending Appeal; Bonds; Suspension of Proceedings

8008. Indicative Rulings

8009. Record and Issues on Appeal; Sealed Documents

8010. Completion and Transmission of the Record

8011. Filing and Service

8012. Corporate Disclosure Statement
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Rule 8001.  Scope of Part VIII Rules; Definitions

(a)  GENERAL SCOPE.  These Part VIII rules govern the1

procedure in United States district courts and bankruptcy appellate2

panels for appeals taken from judgments, orders, and decrees of3

bankruptcy courts.  They also govern certain procedures involving4

appeals to courts of appeals under 28 U.S.C. § 158(d).5

(b)  DEFINITIONS6

(1) “BAP.”  As used in these Part VIII rules, “BAP”7

means a bankruptcy appellate panel established by the judicial8

council of a circuit and authorized to hear appeals from the9

bankruptcy court for the district in which an appeal is taken under10

28 U.S.C. § 158.11

(2)  “APPELLATE COURT.”  As used in these Part12

VIII rules, “appellate court” means either the district court or the13

BAP – whichever is the court in which the bankruptcy appeal is14

pending or to which the appeal will be taken.15

(3)  “TRANSMIT.”  As used in these Part VIII16

rules, “transmit” means to send electronically unless the document17

is being sent by or to an individual who is not represented by18

counsel or the governing rules of the court permit or require19

mailing or other means of delivery of the document in question.20
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COMMITTEE NOTE

These Part VIII rules apply to appeals under 28 U.S.C. § 158(a)
from bankruptcy courts to district courts and BAPs.  As provided in
subdivision (d) of this rule, the term “appellate court” is used in Part VIII to
refer to the court – district court or BAP – to which a bankruptcy appeal is
taken.

Subsequent appeals to courts of appeals are generally governed by
the Federal Rules of Appellate Procedure. Seven of the Part VIII rules do,
however, relate to appeals to courts of appeals.  Rule 8004(e) provides that
authorization by the court of appeals of a direct appeal of a bankruptcy
court’s interlocutory judgment, order, or decree constitutes a grant of leave
to appeal.  Rule 8006 governs the procedure for certification under 28
U.S.C. § 158(d)(2) of a direct appeal from a judgment, order, or decree of a
bankruptcy court to a court of appeals.  Rule 8007 addresses stays pending a
direct appeal to a court of appeals.  Rule 8008 authorizes a bankruptcy court
to issue an indicative ruling while an appeal is pending in a court of
appeals.  Rules 8009 and 8010 govern the record on appeal in a direct
appeal allowed under 28 U.S.C. § 158(d)(2).  And Rule 8026 governs the
granting of a stay of an appellate court judgment pending an appeal to the
court of appeals.

These rules take account of the evolving technology in the federal
courts for the electronic filing, storage, and transmission of documents. 
Any form of the term “transmit” is used to encompass the electronic
conveyance of information.  Except as applied to pro se parties, a
requirement in the Part VIII rules to transmit a document means that it must
be sent electronically unless applicable rules or orders require or permit
another means of sending a particular document.
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Rule 8002.  Time for Filing Notice of Appeal

(a) FOURTEEN-DAY PERIOD.1

(1)  Except as provided in Rule 8002(b) and (c), the2

notice of appeal required by Rule 8003 or 8004 must be filed  with3

the bankruptcy clerk within 14 days after entry of the judgment,4

order, or decree being appealed. 5

(2)  If one party files a timely notice of appeal, any6

other party may file a notice of appeal with the bankruptcy clerk7

within 14 days after the date on which the first notice of appeal8

was filed, or within the time otherwise allowed by this rule,9

whichever period ends later.10

(3)  A notice of appeal filed after a bankruptcy court11

announces a decision or order, but before entry of the judgment,12

order, or decree, is treated as filed after entry of the judgment,13

order, or decree and on the date of entry. 14

(4)  If a notice of appeal is mistakenly filed with the 15

appellate court or the court of appeals, the clerk of that court must16

indicate on the notice the date on which it was received and17

transmit it to the bankruptcy clerk.  The notice of appeal is then18

considered filed in the bankruptcy court on the date so indicated.19

(b)  EFFECT OF MOTION ON TIME FOR APPEAL.20

(1)  If a party timely files in the bankruptcy court21
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any of the following motions, the time to file an appeal runs for all22

parties from the entry of the order disposing of the last such23

remaining motion:24

(A)  to amend or make additional findings25

under Rule 7052, whether or not granting the motion would alter26

the judgment; 27

(B)  to alter or amend the judgment under28

Rule 9023; 29

(C)  for a new trial under Rule 9023; or 30

(D)  for relief under Rule 9024 if the motion31

is filed no later than 14 days after entry of the judgment.32

(2)(A)  If a party files a notice of appeal after the33

court announces or enters a judgment, order, or decree – but before34

it disposes of any motion listed in Rule 8002(b)(1) – the notice35

becomes effective when the order disposing of the last such36

remaining motion is entered.  37

(B)  A party intending to challenge on appeal an38

order disposing of any motion listed in Rule 8002(b)(1), or the39

alteration or amendment of a judgment, order, or decree upon such40

a motion, must file a notice of appeal or an amended notice of41

appeal.  The notice of appeal or amended notice of appeal must be42

filed in compliance with Rule 8003 or 8004 and within the time43
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prescribed by this rule, measured from the entry of the order44

disposing of the last such remaining motion.  45

(3)  No additional fee is required to file an amended46

notice of appeal. 47

(c)  APPEAL BY AN INMATE CONFINED IN AN48

INSTITUTION. 49

(1)  If an inmate confined in an institution files a50

notice of appeal from a judgment, order, or decree of a bankruptcy51

court to an appellate court, the notice is timely if it is deposited in52

the institution’s internal mail system on or before the last day for53

filing.  If an institution has a system designed for legal mail, the54

inmate must use that system to receive the benefit of this rule. 55

Timely filing may be shown by a declaration in compliance with56

28 U.S.C. § 1746 or by a notarized statement, either of which must57

set forth the date of deposit and state that first-class postage has58

been prepaid.59

(2)  If an inmate files under Rule 8002(c) the first60

notice of appeal from a judgment, order, or decree of a bankruptcy61

court to an appellate court, the 14-day period provided in Rule62

8002(a)(2) for another party to file a notice of appeal runs from the63

date when the bankruptcy court dockets the first notice.64

(d)  EXTENSION OF TIME FOR APPEAL.65
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(1)  The bankruptcy court may extend the time for66

filing a notice of appeal by a party unless the judgment, order, or67

decree appealed from:68

(A)  grants relief from an automatic stay69

under § 362, 922, 1201, or 1301 of the Code;70

(B)  authorizes the sale or lease of property71

or the use of cash collateral under § 363 of the Code;72

(C)  authorizes the obtaining of credit under73

§ 364 of the Code;74

(D)  authorizes the assumption or75

assignment of an executory contract or unexpired lease under §76

365 of the Code;77

(E)  approves a disclosure statement under78

§ 1125 of the Code; or79

(F)  confirms a plan under § 943, 1129,80

1225, or 1325 of the Code.81

(2)  The bankruptcy court  may extend the time to82

file a notice of appeal if:83

(A)  a motion for extension of time is filed84

with the bankruptcy clerk within the time prescribed by this rule;85

or86

(B)  a motion is filed with the bankruptcy87

January 5-6, 2012 Page 387 of 561



8

clerk no later than 21 days after the time prescribed by this rule88

expires and is accompanied by a demonstration of excusable89

neglect; but90

(C)  no extension of time for filing a notice91

of appeal may exceed 21 days after the time otherwise prescribed92

by this rule, or 14 days after the date the order granting the motion93

is entered, whichever is later. 94

COMMITTEE NOTE

This rule is derived from former Rule 8002 and F.R. App. P. 4(a)
and (c).  With the exception of subdivision (c), the changes to the former
rule are stylistic.  The rule retains the former rule’s 14-day time period for
filing a notice of appeal, as opposed to the longer periods permitted for
appeals in civil cases under F.R. App. P. 4(a). 

Subdivision (a) continues to allow any other party to file a notice of
appeal within 14 days after the first notice of appeal is filed, or thereafter to
the extent otherwise authorized by this rule.  Subdivision (a) also retains
provisions of the former rule that prescribe the date of filing of the notice of
appeal if the appellant files it prematurely or in the wrong court.

Subdivision (b), like former Rule 8002(b) and F.R. App. P. 4(a),
tolls the time for filing a notice of appeal when certain post-judgment
motions are filed, and it prescribes the effective date of a notice of appeal
that is filed before the court disposes of all of the specified motions.  As
under the former rule, a party that wants to appeal the court’s disposition of
such a motion or the alteration or amendment of a judgment, order, or
decree in response to such a motion must file a notice of appeal or, if it has
already filed one, an amended notice of appeal.  

Although Rule 8003(a)(3)(C) requires a notice of appeal to be
accompanied by the required fee, no additional fee is required for the filing
of an amended notice of appeal.

Subdivision (c) mirrors the provisions of F.R. App. P. 4(c)(1) and
(2), which specify timing rules for a notice of appeal filed by an inmate
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confined in an institution. 

Subdivision (d) continues to allow the court to grant an extension of
time to file a notice of appeal, except with respect to certain specified
judgments, orders, and decrees.
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Rule 8003.  Appeal as of Right – How Taken; Docketing of
Appeal

(a)  FILING THE NOTICE OF APPEAL. 1

(1)   An appeal from a judgment, order, or decree of2

a bankruptcy court to an appellate court as permitted by 28 U.S.C.3

§ 158(a)(1) or (a)(2) may be taken only by filing a notice of appeal4

with the bankruptcy clerk within the time allowed by Rule 8002.5

(2)  An appellant's failure to take any step other6

than the timely filing of a notice of appeal does not affect the7

validity of the appeal, but is ground only for the appellate court to8

act as it considers appropriate, including dismissing the appeal. 9

(3)  The notice of appeal must: 10

(A)  conform substantially to the appropriate11

Official Form; 12

(B)  be accompanied by the judgment, order,13

or decree, or part thereof, being appealed; and14

(C)  be accompanied by the prescribed fee.15

(4)  If requested by the bankruptcy clerk, each16

appellant must promptly file the number of copies of the notice of17

appeal that the bankruptcy clerk needs for compliance with Rule18

8003(c).19

(b)  JOINT OR CONSOLIDATED APPEALS.20

(1)  When two or more parties are entitled to appeal21
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from a judgment, order, or decree of a bankruptcy court and their22

interests make joinder practicable, they may file a joint notice of23

appeal.  They may then proceed on appeal as a single appellant. 24

(2)  When parties have separately filed timely25

notices of appeal, the appellate court may join or consolidate the26

appeals.27

(c)  SERVING THE NOTICE OF APPEAL.28

(1)  The bankruptcy clerk must serve notice of the29

filing of a notice of appeal by transmitting it to counsel of record30

for each party to the appeal –  excluding the appellant – or, if a31

party is proceeding pro se, sending it to the pro se party’s service32

address. 33

(2)  The bankruptcy clerk’s failure to serve notice34

does not affect the validity of the appeal. 35

(3)  The bankruptcy clerk must give each party36

served notice of the date on which the notice of appeal was filed37

and note on the docket the names of the parties served and the date38

and method of the service. 39

(4)  The bankruptcy clerk must promptly transmit40

the notice of appeal to the United States trustee, but failure to41

transmit notice to the United States trustee does not affect the42

validity of the appeal. 43
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(d)  TRANSMITTING THE NOTICE OF APPEAL TO44

THE APPELLATE COURT; DOCKETING THE APPEAL.45

(1)  The bankruptcy clerk must promptly transmit46

the notice of appeal to the BAP clerk if a BAP has been established47

for appeals from that district and the appellant has not elected to48

have the appeal heard by the district court.  Otherwise, the49

bankruptcy clerk must promptly transmit the notice of appeal to50

the district clerk.  51

(2)  Upon receiving the notice of appeal, the clerk52

of the appellate court must docket the appeal under the title of the53

bankruptcy court action with the appellant identified – adding the54

appellant’s name if necessary. 55

COMMITTEE NOTE

This rule is derived in part from former Rule 8001(a) and F.R. App.
P. 3.  It encompasses stylistic changes to the former provision governing
appeals as of right.  In addition it addresses joint and consolidated appeals
and incorporates and modifies provisions of former Rule 8004 regarding
service of the notice of appeal.  The rule changes the timing of the
docketing of an appeal in the district court or BAP.

Subdivision (a) incorporates much of the content of former Rule
8001(a) regarding the taking of an appeal as of right under 28 U.S.C.
§ 158(a)(1) or (2).  The rule now requires that the judgment, order, or
decree being appealed be attached to the notice of appeal.

Subdivision (b), which is an adaptation of F.R. App. P. 3(b), permits
the filing of a joint notice of appeal by multiple appellants that have
sufficiently similar interests that their joinder is practicable.  It also
provides for the appellate court’s consolidation of appeals taken separately
by two or more parties.
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Subdivision (c) is derived from former Rule 8004 and F.R. App. P.
3(d).  By using the term “transmitting,” it modifies the former rule’s
requirement that service of the notice of appeal be accomplished by mailing
and allows the bankruptcy clerk to serve counsel by electronic means.
Service on pro se parties must be made by sending the notice to the address
– whether street, post office box, or email – most recently provided to the
court.

Subdivision (d) modifies the provision of former Rule 8007(b),
which delayed the docketing of an appeal by the appellate court until the
record was complete and transmitted by the bankruptcy clerk.  The new
provision, adapted from F.R. App. P. 3(d) and 12(a), requires the
bankruptcy clerk to promptly transmit the notice of appeal to the clerk of
the appellate court.  Upon receipt of the notice of appeal, the clerk of the
appellate court must docket the appeal.  Under this procedure, motions filed
in the appellate court prior to completion and transmission of the record can
generally be placed on the docket of an already pending appeal.
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Rule 8004.  Appeal by Leave – How Taken; Docketing of
Appeal

(a)  NOTICE OF APPEAL AND MOTION FOR LEAVE1

TO APPEAL.  An appeal from an interlocutory judgment, order, or2

decree of a bankruptcy court as permitted by 28 U.S.C. § 158(a)(3)3

may be taken only by filing with the bankruptcy clerk a notice of4

appeal as prescribed by Rule 8003(a) and within the time allowed5

by Rule 8002.  The notice of appeal must be accompanied by a6

motion for leave to appeal prepared in accordance with Rule7

8004(b) and, unless served electronically using the court’s8

transmission equipment, with proof of service in accordance with9

Rule 8011(d).10

(b)  CONTENT OF MOTION; RESPONSE.11

(1)  A motion for leave to appeal under 28 U.S.C.12

§ 158(a)(3)  must include the following: 13

(A)  the facts necessary to understand the14

questions presented; 15

(B)  the questions themselves; 16

(C)  the relief sought;17

(D)  the reasons why leave to appeal should18

be granted; and 19

(E)  an attachment of the interlocutory20

judgment, order, or decree from which appeal is sought, and any21
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related opinions or memoranda.22

(2) A party may file with the clerk of the appellate23

court a response in opposition or a cross-motion within 14 days24

after the motion is served.25

(c) TRANSMITTING THE NOTICE OF APPEAL AND26

MOTION; DOCKETING THE APPEAL; DETERMINING THE27

MOTION.28

(1)  The bankruptcy clerk must promptly transmit29

the notice of appeal and the motion for leave to appeal, together30

with any statement of election under Rule 8005, to the clerk of the31

appellate court.  32

(2)  Upon receiving the notice of appeal and motion33

for leave to appeal, the clerk of the appellate court must docket the34

appeal under the title of the bankruptcy court action with the35

movant-appellant identified – adding the movant-appellant’s name36

if necessary.37

(3)   The motion and any response or cross-motion38

are submitted without oral argument unless the appellate court39

orders otherwise.  If the motion for leave to appeal is denied, the40

appellate court must dismiss the appeal.41

(d)  FAILURE TO FILE A MOTION.  If an appellant does42

not file a motion for leave to appeal an interlocutory judgment,43
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order, or decree, but timely files a notice of appeal, the appellate44

court may:45

• direct the appellant to file a motion for leave to46

appeal; or 47

• treat the notice of appeal as a motion for leave to48

appeal and either grant or deny leave.  49

If the court directs that a motion for leave to appeal be filed, the50

appellant must file the motion within 14 days after the order51

directing the filing is entered, unless the order provides otherwise.52

(e)  DIRECT APPEAL TO COURT OF APPEALS.  If53

leave to appeal an interlocutory judgment, order, or decree is54

required under 28 U.S.C. § 158(a)(3) and has not been granted by55

the appellate court, an authorization by the court of appeals of a56

direct appeal under 28 U.S.C. § 158(d)(2) satisfies the requirement57

for leave to appeal.58

COMMITTEE NOTE

This rule is derived from former Rules 8001(b) and 8003 and F.R.
App. P. 5.  It retains the practice for interlocutory bankruptcy appeals of
requiring a notice of appeal to be filed along with a motion for leave to
appeal.  Like current Rule 8003, it alters the timing of the docketing of the
appeal in the appellate court.

Subdivision (a) requires a party seeking leave to appeal under 28
U.S.C. § 158(a)(3) to file with the bankruptcy clerk both a notice of appeal
and a motion for leave to appeal.  

Subdivision (b) prescribes the contents of the motion, retaining the

January 5-6, 2012 Page 396 of 561



17

requirements of former Rule 8003(a).  It also continues to allow another
party to file a cross-motion or response to the appellant’s motion.  Because
of the prompt docketing of the appeal under the current rule, the cross-
motion or response must be filed in the appellate court, rather than in the
bankruptcy court as the former rule required.

Subdivision (c) requires the bankruptcy clerk to transmit promptly
the notice of appeal and the motion for leave to appeal to the appellate
court.  Upon receipt of the notice and the motion, the clerk of the appellate
court must docket the appeal.  Unless the appellate court orders otherwise,
no oral argument will be held on the motion.

Subdivision (d) retains the provisions of former Rule 8003(c).  It
provides that if the appellant timely files a notice of appeal, but fails to file
a motion for leave to appeal, the court can either direct that a motion be
filed or treat the notice of appeal as the motion and either grant or deny
leave.

Subdivision (e), like former Rule 8003(d), treats the authorization of
a direct appeal by the court of appeals as a grant of leave to appeal under 28
U.S.C. § 158(a)(3) if the appellate court has not already granted leave to
appeal.  Thus a separate order granting leave to appeal is not required.  If
the court of appeals grants permission to appeal, the record must be
assembled and transmitted in accordance with Rules 8009 and 8010.
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Rule 8005.  Election to Have Appeal Heard by District Court
Instead of BAP

(a)  FILING OF THE STATEMENT OF ELECTION.  To1

elect under 28 U.S.C. § 158(c)(1) to have an appeal heard by the2

district court, a party must:3

(1) submit a statement of election that conforms4

substantially to the appropriate Official Form; and5

(2)   file the statement within the time prescribed by6

28 U.S.C. § 158(c)(1).7

(b)  TRANSFER OF THE APPEAL.  Upon receiving an8

appellant’s timely statement of election, the bankruptcy clerk must9

transmit all documents related to the appeal to the district court. 10

Upon receiving a timely statement of election by a party other than11

the appellant, the BAP clerk must promptly transfer the appeal and12

any pending motions to the district court.13

(c)  DETERMINING THE VALIDITY OF AN14

ELECTION.  No later than 14 days after the statement of election15

is filed, a  party seeking a determination of the validity of an16

election must file a motion in the court in which the appeal is then17

pending.  18

(d)  APPEAL BY LEAVE – TIMING OF ELECTION.  If19

an appellant moves for leave to appeal under Rule 8004 and fails20

to file a separate notice of appeal concurrently with the filing of its21
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motion, the motion must be treated as if it were a notice of appeal22

for purposes of determining the timeliness of the filing of a23

statement of election. 24

  COMMITTEE NOTE

This rule is derived from former Rule 8001(e), and it implements 28
U.S.C. § 158(c)(1).  

As was required by the former rule, subdivision (a) requires an
appellant that elects to have its appeal heard by a district court, rather than a
BAP, to file with the bankruptcy clerk a statement of election when it files
its notice of appeal.  The statement must conform substantially to the
appropriate Official Form.  If a BAP has been established for appeals from
the bankruptcy court and the appellant does not file a timely statement of
election, any other party that elects to have the appeal heard by the district
court must file a statement of election with the BAP clerk no later than 30
days after service of the notice of appeal.

Subdivision (b) requires the bankruptcy clerk to transmit all appeal
documents to the district clerk if the appellant files a timely statement of
election.  If the appellant does not make that election, the bankruptcy clerk
must transmit the appeal documents to the BAP clerk, and upon a timely
election by any other party, the BAP clerk must promptly transfer the
appeal to the district court.

Subdivision (c) provides a new procedure for the resolution of
disputes regarding the validity of an election.  A motion challenging the
validity of an election must be filed no later than 14 days after the statement
of election is filed.  Nothing in this rule prevents a court from determining
the validity of an election on its own motion.

Subdivision (d) provides that, in the case of an appeal by leave, if
the appellant files a motion for leave to appeal but fails to file a notice of
appeal, the filing and service of the motion will be treated for timing
purposes under this rule as the filing and service of the notice of appeal.

January 5-6, 2012 Page 399 of 561



20

Rule 8006.  Certification of Direct Appeal to Court of Appeals

(a)  EFFECTIVE DATE OF CERTIFICATION. 1

Certification of a judgment, order, or decree of a bankruptcy court2

for direct review in a court of appeals under 28 U.S.C. § 158(d)(2)3

is effective when the following events have occurred:  4

(1)  the certification has been filed; 5

(2)  a timely appeal has been taken from the6

judgment, order, or decree in accordance with Rule 8003 or 8004;7

and 8

(3)  the notice of appeal has become effective under9

Rule 8002.10

(b)  FILING OF CERTIFICATION.  The certification  11

required by 28 U.S.C. § 158(d)(2)(A)  must be filed with the clerk12

of the court in which a matter is pending.  For purposes of this13

rule, a matter is pending in the bankruptcy court for 30 days after14

the  effective date of the first notice of appeal from the judgment,15

order, or decree for which direct review in the court of appeals is16

sought.  A matter is pending in the appellate court thereafter.17

18

(c)  JOINT CERTIFICATION BY ALL APPELLANTS19

AND APPELLEES.  A joint certification by all the appellants and20

appellees under 28 U.S.C. § 158(d)(2)(A)  must be made by21
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executing the appropriate Official Form and filing it with the clerk22

of the court in which the matter is pending.  The parties may23

supplement the certification with a short statement of the basis for24

the certification, which may include the information listed in Rule25

8006(f)(3). 26

(d)  COURT THAT MAY MAKE CERTIFICATION.27

(1)  Only the bankruptcy court may make a28

certification on request of parties or on its own motion while the29

matter is pending before it as provided in Rule 8006(b).30

(2)  Only the appellate court may make a31

certification on request of parties or on its own motion while the32

matter is pending before it as provided in Rule 8006(b).33

(e)  CERTIFICATION ON THE COURT’S OWN34

MOTION.35

(1)  A certification on the court’s own motion under36

28 U.S.C. § 158(d)(2)(A) must be set forth in a separate document. 37

The clerk of the certifying court must serve this document on the38

parties in the manner required for service of a notice of appeal39

under Rule 8003(c)(1).  The certification must be accompanied by40

an opinion or memorandum that contains the information required41

by Rule 8006(f)(3)(A)-(D).42

(2) Within 14 days after the court’s certification, a43
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party may file with the clerk of the certifying court a short44

supplemental statement regarding the merits of certification. 45

(f)  CERTIFICATION BY THE COURT ON REQUEST.46

(1)  A request by a party for certification that a47

circumstance specified in 28 U.S.C. § 158(d)(2)(A)(i)-(iii) exists,48

or a request by a majority of the appellants and a majority of the49

appellees, must be filed with the clerk of the court in which the50

matter is pending within the time specified by 28 U.S.C.51

§ 158(d)(2)(E).52

(2)  A request for certification must be served in the53

manner required for service of a notice of appeal under Rule54

8003(c)(1).55

(3)  A request for certification must include the56

following:57

(A)  the facts necessary to understand the58

question presented;59

(B)  the question itself;60

(C)  the relief sought;61

(D)  the reasons why the appeal should be62

allowed and is authorized by statute and rule, including why a63

circumstance specified in 28 U.S.C. § 158(d)(2)(A)(i)-(iii) exists;64

and65
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(E)  a copy of the judgment, order, or decree66

that is the subject of the requested certification and any related67

opinion or memorandum.68

(4)  A party may file a response to a request for69

certification within 14 days after the request is served, or such70

other time as the court in which the matter is pending may allow. 71

A party may file a cross-request for certification within 14 days72

after the request is served, or within 60 days after the entry of the73

judgment, order, or decree, whichever occurs first.  74

(5)  The request, cross-request, and any response75

are not governed by Rule 9014 and are submitted without oral76

argument unless the court in which the matter is pending otherwise77

directs.78

(6)  A certification of an appeal under 28 U.S.C.79

§ 158(d)(2) in response to a request must be made in a separate80

document served on the parties in the manner required for service81

of a notice of appeal under Rule 8003(c)(1).82

(g)  PROCEEDING IN THE COURT OF APPEALS83

FOLLOWING CERTIFICATION.  A request for permission to84

take a direct appeal to the court of appeals under 28 U.S.C.85

§ 158(d)(2) must be filed with the circuit clerk within 30 days after86

the date the certification becomes effective under subdivision (a).87
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COMMITTEE NOTE

This rule is derived from former Rule 8001(f), and it provides the
procedures for the certification of a direct appeal of a judgment, order, or
decree of a bankruptcy court to the court of appeals under 28 U.S.C.
§ 158(d)(2).  Once a case has been certified in the bankruptcy court or the
appellate court for direct appeal and a request for permission to appeal has
been timely filed, the Federal Rules of Appellate Procedure govern further
proceedings in the court of appeals.

Subdivision (a), like the former rule, requires that an appeal be
properly taken – now under Rule 8003 or 8004 – before a certification for
direct review in the court of appeals takes effect.  This rule requires the
timely filing of a notice of appeal under Rule 8002 and accounts for the
delayed effectiveness of a notice of appeal under the circumstances
specified in Rule 8002.  Normally a notice of appeal is effective when it is
filed in the bankruptcy court.  Rule 8002, however, delays the effectiveness
of a notice of appeal when (1) it is filed after the announcement of a
decision or order but prior to the entry of the judgment, order, or decree; or
(2) it is filed after the announcement or entry of a judgment, order, or
decree but before the bankruptcy court disposes of certain post-judgment
motions.  

When the bankruptcy court enters an interlocutory judgment, order,
or decree that is appealable under 28 U.S.C. § 158(a)(3), certification for
direct review in the court of appeals may take effect before the appellate
court grants leave to appeal.  The certification is effective when the actions
specified in subdivision (a) have occurred.  Rule 8004(e) provides that if the
court of appeals grants permission to take a direct appeal before leave to
appeal an interlocutory ruling has been granted, the authorization by the
court of appeals is treated as the granting of leave to appeal.

Subdivision (b) provides that a certification must be filed in the
court in which the matter is pending, as determined by this subdivision. 
This provision modifies the former rule.  Because of the prompt docketing
of appeals in the appellate court under Rules 8003 and 8004, a matter is
deemed – for purposes of this rule only – to remain pending in the
bankruptcy court for 30 days after the effective date of the notice of appeal. 
This provision will in appropriate cases give the bankruptcy judge, who will
be familiar with the matter being appealed, an opportunity to decide
whether certification for direct review is appropriate.  Similarly, subdivision
(d) provides that, when certification is made by the court, only the court in
which the matter is then pending according to (b) may make the
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certification.

Section 158(d)(2) provides three different ways in which an appeal
may be certified for direct review.  Implementing these options, the rule
provides in subdivision (c) for the joint certification by all appellants and
appellees, in subdivision (e) for the bankruptcy or appellate court’s
certification on its own motion, and in subdivision (f) for the bankruptcy or
appellate court’s certification on request of a party or of a majority of
appellants and a majority of appellees.

Subdivision (g) requires that, once a certification for direct review
has been made, a request to the court of appeals for permission to take a
direct appeal to that court must be filed with the circuit clerk no later than
30 days after the effective date of the certification.  Rule 6(c) of  the Federal
Rules of Appellate Procedure, which incorporates all of F.R. App. P. 5
except subdivision (a)(3), prescribes the procedure for requesting the
permission of the court of appeals, and it governs proceedings that take
place thereafter in that court.
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Rule 8007.  Stay Pending Appeal; Bonds; Suspension of
Proceedings

(a)  INITIAL MOTION IN THE BANKRUPTCY COURT;1

TIME TO FILE.  2

(1)  A party must ordinarily move first in the3

bankruptcy court for the following relief:4

(A)  a stay of a judgment, order, or decree of 5

the bankruptcy court pending appeal;6

(B)  approval of a supersedeas bond;7

(C)  an order suspending, modifying,8

restoring, or granting an injunction while an appeal is pending; or9

(D)  the suspension or continuation of10

proceedings in a case or other relief permitted by Rule 8007(e).11

(2)  A motion for a type of relief specified in Rule12

8007(a)(1) may be made in the bankruptcy court either before or13

after the filing of a notice of appeal of the judgment, order, or14

decree appealed from. 15

(b)  MOTION IN THE APPELLATE COURT OR THE16

COURT OF APPEALS IN A DIRECT APPEAL; CONDITIONS17

ON RELIEF.18

(1)  A motion for a type of relief specified in Rule19

8007(a)(1), or to vacate or modify an order of the bankruptcy court20

granting such relief, may be made in the appellate court or in the21
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court of appeals in a direct appeal to that court. 22

(2)    The motion must:23

(A)  show that it would be impracticable to24

move first in the bankruptcy court if the moving party has not25

sought relief in the first instance in the bankruptcy court; or26

(B)  state the bankruptcy court’s ruling  and27

any reasons given by the bankruptcy court for its ruling.28

(3)  The motion must also include:29

(A)  the reasons for granting the relief30

requested and the pertinent facts;31

(B)  originals or copies of affidavits or other32

sworn statements supporting facts subject to dispute; and33

(C)  relevant parts of the record.34

(4)  The movant must give reasonable notice of the35

motion to all parties.36

(c)  FILING OF BOND OR OTHER SECURITY.  The37

appellate court may condition relief under this rule on the filing of38

a bond or other appropriate security with the bankruptcy court. 39

(d)  REQUIREMENT OF BOND FOR TRUSTEE OR40

THE UNITED STATES.  When a trustee appeals, a bond or other41

appropriate security may be required.  When an appeal is taken by42

the United States, its officer, or its agency or by direction of any43
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department of the federal government, a bond or other security  is44

not required.45

(e)  CONTINUATION OF PROCEEDINGS IN THE46

BANKRUPTCY COURT.  Notwithstanding Rule 7062 and subject47

to the authority of the appellate court or court of appeals, the48

bankruptcy court may: 49

(1) suspend or order the continuation of other50

proceedings in the case; or 51

(2) make any other appropriate orders during the52

pendency of an appeal on terms that protect the rights of all parties53

in interest.54

COMMITTEE NOTE

This rule is derived from former Rule 8005 and F.R. App. P. 8.   It
now applies to direct appeals in courts of appeals.

Subdivision (a), like the former rule, requires a party ordinarily to
seek relief pending an appeal in the bankruptcy court.  Subdivision (a)(1)
expands the list of relief enumerated in F.R. App. P. 8(a)(1) to reflect
bankruptcy practice.  It includes the suspension or continuation of other
proceedings in the bankruptcy case, as authorized by subdivision (e). 
Subdivision (a)(2) clarifies that a motion for a stay pending appeal,
approval of a supersedeas bond, or any other relief specified in paragraph
(1) may be made in the bankruptcy court before or after the filing of a
notice of appeal.  

Subdivision (b) authorizes a party to seek the relief specified in
(a)(1), or the vacation or modification of the granting of such relief, by
means of a motion filed in the appellate court or the court of appeals. 
Accordingly, a notice of appeal need not be filed with respect to a
bankruptcy court’s order granting or denying such a motion.  The motion
for relief in the appellate court or court of appeals must state why it was
impracticable to seek relief initially in the bankruptcy court, if a motion was
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not filed there, or why the bankruptcy court denied the relief sought.

Subdivisions (c) and (d) retain the provisions of the former rule that
permit the appellate court (and now the court of appeals) to condition the
granting of relief on the posting of a bond by the appellant, except when
that party is a federal government entity.  Rule 9025 governs proceedings
against sureties.  
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Rule 8008.  Indicative Rulings

(a)  RELIEF PENDING APPEAL.  If a party files a timely1

motion in the bankruptcy court for relief that the bankruptcy court2

lacks authority to grant because of an appeal that has been3

docketed and is pending, the bankruptcy court may:4

(1)  defer consideration of the motion;5

(2)  deny the motion; or6

(3)  state that the court would grant the motion if the7

court in which the appeal is pending remands for that purpose, or8

state that the motion raises a substantial issue.9

(b)  NOTICE TO COURT IN WHICH THE APPEAL IS10

PENDING.  If the bankruptcy court states that it would grant the11

motion, or that the motion raises a substantial issue, the movant 12

must promptly notify the clerk of the court in which the appeal is13

pending.14

(c)  REMAND AFTER INDICATIVE RULING.  If the15

bankruptcy court states that it would grant the motion or that the16

motion raises a substantial issue and the appeal is pending in an17

appellate court, the appellate court may remand for further18

proceedings, but it retains jurisdiction unless it expressly dismisses19

the appeal.  If the appellate court remands but retains jurisdiction,20

the parties must promptly notify the clerk of that court when the21
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bankruptcy court has decided the motion on remand.22

COMMITTEE NOTE

This rule is an adaptation of F.R. Civ. P. 62.1 and F.R. App. P. 12.1. 
It provides a procedure for the issuance of an indicative ruling when a
bankruptcy court determines that, because of a pending appeal, the court
lacks jurisdiction to grant a request for relief that the court concludes is
meritorious or raises a substantial issue.  The rule, however, does not
attempt to define the circumstances in which an appeal limits or defeats the
bankruptcy court’s authority to act in the face of a pending appeal.  (Rule
8002(b) identifies motions that, if filed within the relevant time limit,
suspend the effect of a notice of appeal filed before the last such motion is
resolved.  In these circumstances, the bankruptcy court has authority to
resolve the motion without resorting to the indicative ruling procedure.)

Subdivision (b) requires the movant to notify the court in which an
appeal is pending if the bankruptcy court states that it would grant the
motion or that it raises a substantial issue.  This provision applies to appeals
pending in the district court, the BAP, or the court of appeals.  

Federal Rules of Appellate Procedure 6 and 12.1 govern the
procedure in the court of appeals following notification of the bankruptcy
court’s indicative ruling.  

Subdivision (c) of this rule governs the procedure in the district
court or BAP upon notification that the bankruptcy court has issued an
indicative ruling.  The appellate court may remand to the bankruptcy court
for a ruling on the motion for relief.  The appellate court may also remand
all proceedings, thereby terminating the initial appeal, if it expressly states
that it is dismissing the appeal.  It should do so, however, only when the
appellant has stated clearly its intention to abandon the appeal.  Otherwise,
the appellate court may remand for the purpose of ruling on the motion,
while retaining jurisdiction to proceed with the appeal after the bankruptcy
court rules, provided that the appeal is not then moot and any party wishes
to proceed. 
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Rule 8009.  Record and Issues on Appeal; Sealed Documents

(a)  DESIGNATION AND COMPOSITION OF RECORD1

ON APPEAL; STATEMENT OF ISSUES ON APPEAL.2

(1)  Appellant’s Duties.  Within 14 days after:3

• filing a notice of appeal as prescribed by Rule4

8003(a); 5

• entry of an order granting leave to appeal; or6

•  entry of an order disposing of the last remaining7

motion of a kind listed in Rule 8002(b)(1);8

whichever is later,9

 the appellant must file with the bankruptcy clerk and serve on the 10

appellee a designation of the items to be included in the record on11

appeal and a statement of the issues to be presented.  A designation12

and statement served prematurely must be treated as served on the13

first day on which filing is timely under this paragraph. 14

(2)  Appellee’s and Cross-Appellant’s Duties. 15

Within 14 days after service of the appellant’s designation and16

statement, the appellee may file and serve on the appellant a17

designation of additional items to be included in the record on18

appeal and, if the appellee has filed a cross-appeal, the appellee as19

cross-appellant must file and serve a statement of the issues to be20

presented on the cross-appeal and a designation of additional items21
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to be included in the record.22

(3)  Cross-Appellee’s Duties.  Within 14 days after23

service of the cross-appellant’s designation and statement, a cross-24

appellee may file and serve on the cross-appellant a designation of25

additional items to be included in the record.26

(4)  Record on Appeal.  Subject to Rule 8009(d) and27

(e), the record on appeal  must include the following:28

• items designated by the parties as provided by29

paragraphs (1)-(3); 30

• the notice of appeal; 31

• the judgment, order, or decree being appealed; 32

• any order granting leave to appeal; 33

• any certification under 28 U.S.C. § 158(d)(2);34

• any opinion, findings of fact, and conclusions of35

law of the court relating to the subject of the appeal,36

including transcripts of all oral rulings; 37

• any transcript ordered as prescribed by Rule38

8009(b); and 39

• any statement required by Rule 8009(c).40

Notwithstanding the parties’ designations, the appellate court may41

order the inclusion of additional items from the record as part of42

the record on appeal.43
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(5)  Copies for the Bankruptcy Clerk.  If paper44

copies are needed, a party filing a designation of items to be45

included in the record must provide to the bankruptcy clerk a copy46

of any designated items that the bankruptcy clerk requests.  If the47

party fails to provide the copy, the bankruptcy clerk must prepare48

the copy at the party’s expense.49

(b) TRANSCRIPT OF PROCEEDINGS.50

(1)  Appellant’s Duty.  Within the time period51

prescribed by Rule 8009(a)(1), the appellant must:52

(A)  order in writing from the reporter a53

transcript of any parts of the proceedings not already on file that54

the appellant considers necessary for the appeal, and file the order55

with the bankruptcy clerk; or56

(B)  file with the bankruptcy clerk a57

certificate stating that the appellant is not ordering a transcript.58

(2)  Cross-Appellant’s Duty.  Within 14 days after59

the appellant files with the bankruptcy clerk a copy of the60

transcript order or a certificate stating that appellant is not ordering61

a transcript, the appellee as cross-appellant must:62

(A)  order in writing from the reporter a63

transcript of any parts of the proceedings not ordered by appellant64

and not already on file that the cross-appellant considers necessary65
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for the appeal, and file a copy of the order with the bankruptcy66

clerk; or67

(B)  file with the bankruptcy clerk a68

certificate stating that the cross-appellant is not ordering a69

transcript.70

(3)  Appellee’s or Cross-Appellee’s Right to Order. 71

Within 14 days after the appellant or cross-appellant files with the72

bankruptcy clerk a copy of a transcript order or certificate stating73

that a transcript will not be ordered, the appellee or cross-appellee74

may order in writing from the reporter a transcript of any parts of75

the proceedings not already ordered or on file that the appellee or76

cross-appellee considers necessary for the appeal.  The order must77

be filed with the bankruptcy clerk.78

(4)  Payment.  At the time of ordering, a party must79

make satisfactory arrangements with the reporter for paying the80

cost of the transcript.81

(5)  Unsupported Finding or Conclusion.  If the82

appellant intends to urge on appeal that a finding or conclusion is83

unsupported by the evidence or is contrary to the evidence, the84

appellant must include in the record a transcript of all testimony85

and copies of all exhibits relevant to that finding or conclusion.86

(c)  STATEMENT OF THE EVIDENCE WHEN A87
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TRANSCRIPT IS UNAVAILABLE.  Within the time period88

prescribed by Rule 8009(a)(1), the appellant may prepare a89

statement of the evidence or proceedings from the best available90

means, including the appellant’s recollection, if a transcript of a91

hearing or trial is unavailable.  The statement must be served on92

the appellee, who may serve objections or proposed amendments93

within 14 days after being served.  The statement and any94

objections or proposed amendments must then be submitted to the95

bankruptcy court for settlement and approval.  As settled and96

approved, the statement must be included by the bankruptcy clerk97

in the record on appeal.98

(d)  AGREED STATEMENT AS THE RECORD ON99

APPEAL.  Instead of the record on appeal as defined in (a), the100

parties may prepare, sign, and submit to the bankruptcy court a101

statement of the case showing how the issues presented by the102

appeal arose and were decided in the bankruptcy court.  The103

statement must set forth only those facts averred and proved or104

sought to be proved that are essential to the court’s resolution of105

the issues.  If the statement is accurate, it, together with any106

additions that the bankruptcy court may consider necessary to a107

full presentation of the issues on appeal, must be approved by the108

bankruptcy court and certified to the appellate court as the record109

January 5-6, 2012 Page 416 of 561



37

on appeal.  The bankruptcy clerk must then transmit it to the clerk110

of the appellate court within the time provided by Rule 8010.  A111

copy of the agreed statement may be filed instead of the appendix112

required by Rule 8018(b).113

(e)  CORRECTION OR MODIFICATION OF THE114

RECORD.  115

(1)  If any difference arises about whether the116

record truly discloses what occurred in the bankruptcy court, the 117

difference must be submitted to and settled by that court and the118

record conformed accordingly.  If an item has been improperly119

designated as part of the record on appeal, a party may move to120

strike the improperly designated item.121

(2)  If anything material to either party is omitted122

from or misstated in the record by error or accident, the omission123

or misstatement may be corrected, and a supplemental record may124

be certified and transmitted:125

(A)  on stipulation of the parties;126

(B)  by the bankruptcy court before or after127

the record has been forwarded; or128

(C)  by the appellate court.129

(3)  All other questions as to the form and content130

of the record must be presented to the appellate court.131

January 5-6, 2012 Page 417 of 561



38

(f)  SEALED DOCUMENTS.  A document placed under132

seal by the bankruptcy court may be designated as part of the133

record on appeal.  In designating a sealed document, a party must134

identify it without revealing confidential or secret information. 135

The bankruptcy clerk must not transmit a sealed document to the136

clerk of the appellate court as part of the transmission of the137

record.  Instead, a party seeking to present a sealed document to138

the appellate court as part of the record on appeal must file a139

motion with the appellate court to accept the document under seal. 140

If the motion is granted, the movant must notify the bankruptcy141

court of the ruling, and the bankruptcy clerk must promptly142

transmit the sealed document to the clerk of the appellate court.143

(g)  OTHER.  All parties to an appeal must take any other144

action necessary to enable the bankruptcy clerk to assemble and145

transmit the record.146

(h)  DIRECT APPEALS TO COURT OF APPEALS. Rules147

8009 and 8010 apply to appeals taken directly to the court of148

appeals under 28 U.S.C. § 158(d)(2).  A reference in Rules 8009149

and 8010 to the “appellate court” includes the court of appeals150

when it has authorized a direct appeal under 28 U.S.C. § 158(d)(2). 151

In direct appeals to the court of appeals, the reference in Rule152

8009(d) to Rule 8018(b) means F.R. App. P. 30.153
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COMMITTEE NOTE

This rule is derived from former Rule 8006 and F.R. App. P. 10 and
11(a).  It retains the practice of former Rule 8006 of requiring the parties to
designate items to be included in the record on appeal.  In this respect the
bankruptcy rule differs from the appellate rule.  Among other things, F.R.
App. P. 10(a) provides that the record on appeal consists of all the
documents and exhibits filed in the case.  This requirement would often be
unworkable in a bankruptcy context because thousands of items might have
been filed in the overall bankruptcy case. 

Subdivision (a) provides the time period for the appellant’s filing of
a designation of items to be included in the record on appeal and a
statement of the issues to be presented.  It then provides for the designation
of additional items by the appellee, cross-appellant, and cross-appellee, as
well as for the cross-appellant’s statement of the issues to be presented in its
appeal.  Subdivision (a)(4) prescribes the content of the record on appeal. 
Ordinarily, the bankruptcy clerk will not need to have paper copies of the
designated items because the clerk will either transmit them to the appellate
court electronically or otherwise make them available electronically.  If the
bankruptcy clerk requires a paper copy of some or all of the items
designated as part of the record, the clerk may request the parties to provide
the necessary copies, and the parties must comply with the request.

Subdivision (b) governs the process for ordering a complete or
partial transcript of the bankruptcy court proceedings.  In situations in
which a transcript is unavailable, subdivision (c) allows for the parties’
preparation of a statement of the evidence or proceedings, which must be
approved by the bankruptcy court.

Subdivision (d) adopts the practice of F.R. App. P. 10(d) of
permitting the parties to agree on a statement of the case in place of the
record on appeal.  The statement must show how the issues on appeal arose
and were decided in the bankruptcy court.  It must be approved by the
bankruptcy court in order to be certified as the record on appeal.

Subdivision (e), modeled on F.R. App. P. 10(e), provides a
procedure for correcting the record on appeal if an item is improperly
designated, omitted, or misstated.

Subdivision (f) is a new provision that governs the handling of any
document that remains sealed by the bankruptcy court and that a party
wants to include in the record on appeal.  The party must request the
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appellate court to accept the document under seal, and that motion must be
granted before the bankruptcy clerk may transmit the sealed document to
the clerk of the appellate court.

Subdivision (g), which requires the parties’ cooperation with the
bankruptcy clerk in assembling and transmitting the record, retains the
requirement of former Rule 8006, which was adapted from F.R. App. P.
11(a).

Subdivision (h) is new.  It makes the provisions of this rule and Rule
8010 applicable to appeals taken directly to a court of appeals under 28
U.S.C. § 158(d)(2).  See F.R. App. P. 6(c)(2)(A) and (B).  
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Rule 8010.  Completion and Transmission of the Record

(a)  DUTIES OF REPORTER TO PREPARE AND FILE1

TRANSCRIPT.  The reporter must prepare and file a transcript as2

follows:3

(1)  Upon receiving an order for a transcript, the4

reporter must file in the bankruptcy court an acknowledgment of5

the request, the date it was received, and the date on which the6

reporter expects to have the transcript completed. 7

(2)  Upon completing the transcript, the reporter8

must file it with the bankruptcy clerk, who will notify the clerk of9

the appellate court of the filing.10

(3)  If the transcript cannot be completed within 3011

days of receipt of the order, the reporter must seek an extension of12

time from the bankruptcy clerk.  The clerk must enter on the13

docket and notify the parties whether the extension is granted. 14

15

(4)  If the reporter does not file the transcript within16

the time allowed, the bankruptcy clerk must notify the bankruptcy17

judge.18

(b)  DUTY OF BANKRUPTCY CLERK TO TRANSMIT19

RECORD.20

(1)  Subject to Rules 8009(f) and 8010(b)(5), when21
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the record is complete for purposes of appeal, the bankruptcy clerk22

must transmit to the clerk of the appellate court either the record or23

a notice of the availability of the record and the means of accessing24

it electronically.25

(2)  If there are multiple appeals from a judgment or26

order, the bankruptcy clerk must transmit a single record.27

(3)  Upon receiving the transmission of the record28

or notice of the availability of the record, the clerk of the appellate29

court must enter its receipt on the docket and give prompt notice to30

all parties to the appeal.31

(4)  If the appellate court directs that paper copies32

of the record be furnished, the clerk of that court must notify the33

appellant and, if the appellant fails to provide the copies, the34

bankruptcy clerk must prepare the copies at the appellant’s35

expense. 36

(5)  Subject to Rule 8010(c), if a motion for leave to37

appeal has been filed with the bankruptcy clerk under Rule 8004,38

the bankruptcy clerk must prepare and transmit the record only39

after the appellate court grants leave to appeal.40

(c)  RECORD FOR PRELIMINARY MOTION IN41

APPELLATE COURT.  If, prior to the transmission of the record42

as prescribed by (b), a party moves in the appellate court for any of43
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the following relief:44

• leave to appeal;45

• dismissal;46

• a stay pending appeal; 47

• approval of a supersedeas bond, or additional48

security on a bond or undertaking on appeal; or 49

• any other intermediate order – 50

the bankruptcy clerk, at the request of any party to the appeal, 51

must transmit to the clerk of the appellate court any parts of the52

record designated by a party to the appeal or a notice of the53

availability of those parts and the means of accessing them54

electronically. 55

COMMITTEE NOTE

This rule is derived from former Rule 8007 and F.R. App. P 11. 

Subdivision (a) generally  retains the procedure of former Rule
8007(a) regarding the reporter’s duty to prepare and file a transcript if one
is requested by a party.  It clarifies that the reporter must file with the
bankruptcy court the acknowledgment of the request for a transcript and
statement of the expected completion date, the completed transcript, and
any request for an extension of time beyond 30 days for completion of the
transcript.  In courts that record courtroom proceedings electronically, the
person who transcribes the recording of a proceeding is the reporter for
purposes of this rule.  

Subdivision (b) requires the bankruptcy clerk to transmit the record
to the clerk of the appellate court when the record is complete and, in the
case of appeals under 28 U.S.C. § 158(a)(3), leave to appeal has been
granted.  This transmission will be made electronically, either by sending
the record itself or sending notice of how the record can be accessed
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electronically.  The appellate court may, however, require that a paper copy
of some or all of the record be furnished, in which case the bankruptcy clerk
will direct the appellant to provide the copies or will make the copies at the
appellant’s expense.

In a change from former Rule 8007(b), subdivision (b) of this rule
no longer directs the clerk of the appellate court to docket the appeal upon
receipt of the record from the bankruptcy clerk.  Instead, under Rules
8003(d) and 8004(c), the clerk of the appellate court dockets the appeal
upon receipt of the notice of appeal or, in the case of appeals under 28
U.S.C. § 158(a)(3), the notice of appeal and the motion for leave to appeal. 
Those documents are to be sent promptly to the appellate court by the
bankruptcy clerk.  Accordingly, by the time the clerk of the appellate court
receives the record, the appeal will already be docketed in that court.

Subdivision (c) is derived from former Rule 8007(c) and F.R. App.
P. 11(g) .  It provides for the transmission of parts of the record designated
by the parties for consideration by the appellate court in ruling on specified
preliminary motions filed prior to the preparation and transmission of the
record on appeal.

Rule 8009(h) makes this rule applicable to direct appeals to the
court of appeals under 28 U.S.C. § 158(d)(2).  It also provides that, for
purposes of this rule and Rule 8009,“appellate court” includes the court of
appeals when it has authorized a direct appeal under § 158(d)(2).

January 5-6, 2012 Page 424 of 561



45

Rule 8011.  Filing and Service; Signature

(a)  FILING.1

(1)  Filing with the Clerk.  A document required or2

permitted to be filed in the appellate court must be filed with the3

clerk of that court.4

(2)  Filing: Method and Timeliness.5

(A)  In general.  Filing may be6

accomplished by transmission to the clerk of the appellate court.7

Except as provided in Rule 8011(a)(2)(B)(ii), (B)(iii), and (C),8

filing is timely only if the clerk receives the document within the9

time fixed for filing.10

(B)  Brief or appendix.  A brief or appendix11

is timely filed if, on or before the last day for filing, it is:12

(i) transmitted to the clerk of the13

appellate court in accordance with applicable electronic14

transmission procedures for the filing of documents in that court;15

(ii) mailed to the clerk of the16

appellate court by first-class mail – or other class of mail that is at17

least as expeditious – postage prepaid, if the court’s procedures18

permit or require a brief or appendix to be filed by mailing; or19

(iii) dispatched to a third-party20

commercial carrier for delivery within three days to the clerk of the21
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appellate court, if the court’s procedures permit or require a  brief22

or appendix to be filed by commercial carrier.23

(C)  Inmate filing.  A document filed by an24

inmate confined in an institution is timely if deposited in the25

institution’s internal mailing system on or before the last day for26

filing.  If an institution has a system designed for legal mail, the27

inmate must use that system to receive the benefit of this rule. 28

Timely filing may be shown by a declaration in compliance with29

28 U.S.C. § 1746 or by a notarized statement, either of which must30

set forth the date of deposit and state that first-class postage has31

been prepaid.32

(D)  Copies.  If a document is filed33

electronically in the appellate court, no paper copy is required.  If a34

document is filed by mail or delivery to the appellate court,  no35

additional copies are required  The  appellate court may, however,36

require by local rule or order in a particular case the filing or37

furnishing of a specified number of paper copies.  38

(3)  Filing a Motion with a Judge.  In appeals to the39

BAP, if a motion requests relief that may be granted by a single40

judge, any judge of that court may permit the motion to be filed41

with that judge.  The judge must note the filing date on the motion42

and transmit it to the BAP clerk.43
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(4)  Clerk’s Refusal of Documents.  The clerk of the44

appellate court must not refuse to accept for filing any document45

transmitted for that purpose solely because it is not presented in46

proper form as required by these rules or by any local rule or47

practice. 48

(b)  SERVICE OF DOCUMENTS REQUIRED.  Copies of49

all documents filed by any party and not required by these Part50

VIII rules to be served by the clerk of the appellate court must, at51

or before the time of filing, be served on all other parties to the52

appeal by the party making the filing or a person acting for that53

party.  Service on a party represented by counsel must be made on54

counsel.55

(c)  MANNER OF SERVICE.56

(1)  Service must be made electronically if feasible57

and permitted by local procedure.  If not, service may be made by58

any of the following methods:59

(A) personal, including delivery to a60

responsible person at the office of counsel;61

(B)  mail; or62

(C)  third-party commercial carrier for63

delivery within three days.64
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(2)  When it is reasonable, considering such factors65

as the immediacy of the relief sought, distance, and cost, service66

on a party must be by a manner at least as expeditious as the67

manner used to file the document with the appellate court. 68

(3)  Service by mail or by commercial carrier is69

complete on mailing or delivery to the carrier.  Service by70

electronic means is complete on transmission, unless the party71

making service receives notice that the document was not72

transmitted successfully to the party attempted to be served.73

(d)  PROOF OF SERVICE.74

(1)  Documents presented for filing must contain75

either:76

(A)  an acknowledgment of service by the77

person served; or78

(B)  proof of service in the form of a79

statement by the person who made service certifying:80

(i) the date and manner of service; 81

(ii) the names of the persons served;82

and83

(iii) for each person served, the mail84

or electronic address, facsimile number, or the address of the place85

of delivery, as appropriate for the manner of service. 86
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(2)  The clerk of the appellate court may permit87

documents to be filed without acknowledgment or proof of service88

at the time of filing, but must require the acknowledgment or proof89

of service to be filed promptly thereafter.90

(3)  When a brief or appendix is filed by mailing,91

delivery, or electronic transmission in accordance with Rule92

8011(a)(2)(B), the proof of service must also state the date and93

manner by which the document was filed.94

(e)  SIGNATURE.  If filed electronically, every motion,95

response, reply, brief, or submission authorized by these Part VIII96

rules must include the electronic signature of the person filing the97

document or, if the person is represented, the electronic signature98

of counsel.  The electronic signature must be provided by99

electronic means that are consistent with any technical standards100

that the Judicial Conference of the United States establishes.  If101

filed in paper form, every motion, response, reply, brief, or102

submission authorized by these rules must be signed by the person103

filing the document or, if the person is represented, by counsel.104

COMMITTEE NOTE

This rule is derived from former Rule 8008 and F.R. App. P. 25.  It
adopts some of the additional details of the appellate rule, and it provides
greater recognition of the possibility of electronic filing and service. 
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Subdivision (a) governs the filing of documents in the appellate
court.  Consistent with other provisions of these Part VIII rules, subdivision
(a)(2) requires electronic filing of documents, including briefs and
appendices, unless the appellate court’s procedures permit or require  other
methods of delivery to the court.  An electronic filing is timely if it is
received by the clerk of the appellate court within the time fixed for filing. 
No paper copies need be submitted when documents are filed electronically,
unless the appellate court requires them.  

Subdivision (a)(4) provides that the clerk of the appellate court may
not refuse to accept a document for filing solely because its form does not
comply with these rules or any local rule or practice.  The appellate court
may, however, direct the correction of any deficiency in any document that
does not conform to the requirements of these rules or applicable local rule,
and may prescribe such other relief as the court deems appropriate.

Subdivisions (b) and (c) address the service of documents in the
appellate court.  Except for documents that the clerk of the appellate court
must serve, a party that makes a filing must serve copies of the document on
all other parties to the appeal.  Service on represented parties must be made
on counsel.  The methods of service are listed in subdivision (c).  Electronic
service is required when feasible and authorized by the appellate court.

Subdivision (d) retains the former rule’s provisions regarding proof
of service of a document filed in the appellate court.  In addition it provides
that, when service is made electronically, a certificate of service must state
the mail or electronic address or facsimile number to which service was
made.

Subdivision (e) is a new provision that requires an electronic
signature of counsel or an unrepresented filer for documents that are filed
electronically in the appellate court.  The method of providing an electronic
signature may be specified by a local court rule that is consistent with any
standards established by the Judicial Conference of the United States. 
Paper copies of documents filed in the appellate court must bear an actual
signature of counsel or the filer.  By requiring a signature, subdivision (e)
ensures that a readily identifiable attorney or party takes responsibility for
every document that is filed.
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Rule 8012.  Corporate Disclosure Statement

(a)  WHO MUST FILE.  Any nongovernmental corporate1

party appearing in the appellate court must file a statement that2

identifies any parent corporation and any publicly held corporation3

that owns 10% or more of its stock or states that there is no such4

corporation.5

(b)  TIME FOR FILING; SUPPLEMENTAL FILING.  A6

party must file the statement prescribed by subdivision (a) with its7

principal brief or upon filing a motion, response, petition, or8

answer in the appellate court, whichever occurs first, unless a local9

rule requires earlier filing.  Even if the statement has already been10

filed, the party’s principal brief must include a statement before the11

table of contents.  A party must supplement its statement whenever12

the information that must be disclosed under subdivision (a)13

changes.14

COMMITTEE NOTE

This rule is derived from F.R. App. P. 26.1.  It requires the filing of
corporate disclosure statements and supplemental statements in order to
assist appellate court judges in determining whether they have interests that
should cause recusal.  If filed separately from a brief, motion, response,
petition, or answer, the statement must be filed and served in accordance
with Rule 8011.  Under Rule 8015(a)(7)(B)(iii), the corporate disclosure
statement is not included in calculating applicable word-count limitations.
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ADVISORY COMMITTEE ON BANKRUPTCY RULES 
Meeting of September 26 - 27, 2011 

Chicago, Illinois 
 

(DRAFT MINUTES) 
 

The following members attended the meeting: 
   

Bankruptcy Judge Eugene R. Wedoff, Chair 
Circuit Judge Sandra Segal Ikuta 
District Judge Karen Caldwell      
District Judge Robert James Jonker 
District Judge Adalberto Jordan 
District Judge William H. Pauley III 
Bankruptcy Judge Arthur I. Harris 

  Bankruptcy Judge Elizabeth L. Perris 
Bankruptcy Judge Judith H. Wizmur 
Professor Edward R. Morrison 
Michael St. Patrick Baxter, Esquire 
J. Christopher Kohn, Esquire 
J. Michael Lamberth, Esquire  
David A. Lander, Esquire 

  
The following persons also attended the meeting: 
 

District Judge Jean Hamilton (new member – term beginning 10/01/11) 
Richardo I. Kilpatrick, Esquire (new member – term beginning 10/01/11) 

  Professor S. Elizabeth Gibson, reporter 
  Professor Troy McKenzie, assistant reporter 

District Judge James A. Teilborg, liaison from the Committee on Rules of Practice 
and Procedure (Standing Committee) 

District Judge Joan Humphrey Lefkow, liaison from the Committee on the 
Administration of the Bankruptcy System (Bankruptcy Committee) 

Professor Daniel Coquillette, reporter of the Standing Committee 
Peter G. McCabe, secretary of the Standing Committee 
Patricia S. Ketchum, advisor to the Committee 

 Mark Redmiles, Deputy Director, Executive Office for U.S. Trustees (EOUST) 
 Nan Eitel, Associate General Counsel – Chapter 11, EOUST 
 Professor Douglas Baird (attended second day only) 

  James J. Waldron, Clerk, U.S. Bankruptcy Court for the District of New Jersey 
Jonathan Rose, Rules Committee Support Officer, Administrative Office of the U.S. 

Courts (Administrative Office) 
 Benjamin Robinson, Administrative Office  
 Jeffery Barr, Administrative Office 

  James H. Wannamaker, Administrative Office 
  Scott Myers, Administrative Office 
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 Molly Johnson, Federal Judicial Center (FJC) 
 Beth Wiggins, FJC 
 Christopher Blickley, law clerk for the Hon. Eugene R. Wedoff 
 Kathy Byrne, Cooney & Conway 
 Joseph D. Frank, Frank/Gecker LLP 
  

The following member was unable to attend the meeting: 
 

John Rao, Esquire 
  

Introductory Items 
 

1. Greetings; Introduction of new committee members and Administrative Office staff, and 
acknowledgment of the service of outgoing committee members. 

  
 The Chair welcomed new members Judge Jean Hamilton (E.D. MO), and Richardo I. 
Kilpatrick, Esquire. He also introduced the Administrative Office’s new Rules Committee Officer, 
Jonathon Rose, and its Deputy Rules Committee Officer, Benjamin Robinson.   
 
 The Chair thanked outgoing members Judge William Pauley and Michael Lamberth for 
their hard work and their many contributions to the Committee over the past six years. 
 
2. Approval of minutes of San Francisco meeting of April 7 - 8, 2011.  
 

The San Francisco minutes were approved with minor changes noted by Mr. Kohn. 
         
3. Oral reports on meetings of other committees: 
 

(A) June 2011 meeting of the Committee on Rules of Practice and Procedure.  
 
 The Chair said the Standing Committee approved all the Committee’s action items. 
   

(B) June 2010 meeting of the Committee on the Administration of the Bankruptcy 
System.   

 
 Judge Lefkow reported that in light of current budget concerns, Congress is unlikely to 
approve the Judicial Conference’s most recent request for over 50 additional bankruptcy judges.  
Consequently, the Bankruptcy Committee was focused on the need for extending the 28 temporary 
bankruptcy judgeship positions that were added in 2005 and are now set to expire. She explained 
that the expiration of a temporary bankruptcy judgeship position in a district means that the next 
retiring judge in that district cannot be replaced – unless the temporary position is extended. 
Because roughly two thirds of bankruptcy judges will be eligible for retirement in the next 10 
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years, a contraction of the total number of bankruptcy judges is likely if the temporary positions 
are not extended or made permanent. 
 
 Judge Lefkow said that the Bankruptcy Committee has approved a policy for courtroom 
sharing in new construction. She said the new policy would be triggered most often in larger 
courts, but would probably have no immediate effect because new construction is unlikely in the 
current budget environment.  
 

(C) Meeting of the Advisory Committee on Civil Rules.  
 
 Judge Harris said that Civil Rules Committee will not meet until November, but that its 
Subcommittee on Discovery held a mini-conference on discovery preservation and sanctions 
issues in Dallas on September 9. He said no decisions were made at the mini-conference, but that 
much of the material discussed has been posted on the U.S. Courts’ public website at: 
http://www.uscourts.gov/RulesAndPolicies/FederalRulemaking/Overview/DallasMiniConfSept2
011.aspx. 
 

(D) Meeting of the Advisory Committee on Evidence.  
 
 Judge Wizmur said the Evidence Committee will next meet in October and that there is 
nothing new to report since its last meeting. She said the restyled evidence rules have been 
approved and are in effect. She also noted that a proposed amendment to Evidence Rule 803(10) 
was out for publication. The amendment—to the hearsay exception for absence of public record or 
entry—is intended to address a constitutional infirmity in light of the Supreme Court’s decision in 
Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009). 
 

(E) Meeting of the Advisory Committee on Appellate Rules.  
 
 The Reporter said the Appellate Rules Committee will next meet in October. She noted that 
the Committee met jointly with the Appellate Rules Committee at its last meeting to discuss 
proposed changes to the bankruptcy appellate rules (the Part VIII Rules). She said that the 
Appellate Rules Committee was also proposing amendments to Appellate Rule 6 concerning 
bankruptcy appeals, including a new subdivision governing appeals taken directly to a court of 
appeals from a bankruptcy court. The proposed amendments are designed to coordinate with 
proposed changes to the Part VIII Rules. 
 
 (F)  Bankruptcy CM/ECF Working Group and the CM/ECF NextGen Project.   
  
 Judge Perris reported on the work of the CM/ECF Working Group and the CM/ECF 
NextGen Project in the context of her report on the Forms Modernization Project at Agenda Item 
7. 
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Subcommittee Reports and Other Action Items 
 

4. Report by the Subcommittee on Consumer Issues.   
 

(A) Recommendation concerning Suggestion (11-BK-B) by Judge A. Benjamin 
Goldgar (Bankr. N.D. Ill.) to amend Rule 3002(a) to require secured creditors to 
file proofs of claim.   

 
 The Assistant Reporter said that Judge Goldgar suggests amending the Bankruptcy Rules 
to require secured creditors to file proofs of claim. According to Judge Goldgar, Rule 3002(a), 
which currently provides that “[a]n unsecured creditor or an equity security holder must file a 
proof of claim or interest for the claim or interest to be allowed . . . ,” has led to confusion with 
respect to the need for secured creditors to file claims. Courts disagree on two related questions: 
(1) whether a secured creditor must file a proof of claim to participate in a chapter 13 plan, and (2) 
whether a nongovernmental secured creditor must file a proof of claim within 90 days of the 
meeting of creditors, as required by Rule 3002(c).  
 

The Subcommittee discussed Judge Goldgar’s suggestion and concluded that the issue 
deserves further study. Because the omission of secured creditors from Rule 3002(a) has the 
greatest impact in chapter 13 cases, the Subcommittee recommended that the Advisory Committee 
fold the suggestion into the ongoing project to draft a model chapter 13 plan and related 
amendments to the Bankruptcy Rules. 
 
 Although several members agreed that the failure of a secured creditor to file a proof of 
claims was most problematic in chapter 13, where the secured creditor may be barred from 
collecting anything during the course of the debtor’s chapter 13 plan, others noted that there are 
issues in chapter 7 as well. And some members suggested a possible need for different approaches 
in chapters 7 and 13. After additional discussion, the Chair asked the Subcommittee to 
consider a rule change that would apply to all chapters, allowing for the possibility that a 
model plan provision might be the best approach in chapter 13     
  

(B) Recommendation concerning Suggestion (10-BK-K) by Judge Paul Mannes to 
amend Rule 4004(c)(1)(J) to delay the entry of a discharge if a scheduled hearing 
on a reaffirmation agreement has not concluded.   

 
 Judge Harris said the Subcommittee concluded that the basis for the suggested amendment 
was the requirement that a hearing to disapprove a reaffirmation agreement based on undue 
hardship be concluded before the entry of the discharge. Judge Mannes would add explicit 
language to Rule 4004(c)(1) to permit the entry of the discharge to be delayed until after the 
conclusion of such a hearing.   
 
 The Subcommittee, however, did not see a need for the amendment. Rule 4004(c)(1)(K) 
already provides for a delay in the entry of a discharge if “a presumption has arisen under § 524(m) 
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that a reaffirmation agreement is an undue hardship.” The exception is broader than the one 
proposed by Judge Mannes, and it encompasses the situation he apparently had in mind. If the 
court has scheduled a reaffirmation hearing that has to be concluded before the discharge is 
entered, it would be a situation in which a presumption of undue hardship has arisen. Thus under 
Rule 4004(c)(1)(K), the court could delay the entry of the discharge until after the conclusion of 
the hearing. 
 
 Although the Subcommittee did not recommend any changes to Rule 4004(c)(1) to address 
the issue raised by Judge Mannes, as described in the agenda materials, it did identify some 
wording problems that could be considered by the Advisory Committee at an appropriate time. It 
also identified a more immediate issue in Rule 4004(c)(1) concerning pending changes Rule 
1007(b)(7). 
  
 The Committee has proposed an amendment to Rule 1007(b)(7) that would relieve the 
debtor of the obligation to file Official Form 23 if the course provider notifies the court directly 
that the debtor has completed the course. Subparagraph (H) of Rule 4004(c)(1), however, provides 
for delay in the entry of the discharge if “the debtor has not filed with the court a statement of 
completion of a course concerning personal financial management [Official Form 23] as required 
by Rule 1007(b)(7).” If the amendment to Rule 1007(b)(7) is adopted, Rule 4004(c)(1)(H) will 
need to be reworded so that it will not unnecessarily delay the discharge if the debtor’s “failure” to 
file Official Form 23 is because the course provider has already notified the court that the debtor 
completed the required personal financial management course.  
 
 The Committee agreed that no amendment to Rule 4004(c) is needed to address 
Judge Mannes’ suggestion, and asked the Subcommittee to report at the spring meeting on 
any needed changes to Subparagraph (c)(1)(H) to conform to the pending Rule 1007(b)(7) 
changes.  
   
5. Joint Report by the Subcommittees on Business Issues and Consumer Issues.   
 

Recommendation concerning the opinion issued by the Ninth Circuit BAP in 
Charlie Y., Inc. v. Carey concerning the procedure for obtaining an allowance of 
attorney’s fees in adversary proceedings. 

 
 Judge Harris explained that in March 2011 the Ninth Circuit Bankruptcy Appellate Panel 
issued an opinion—Charlie Y., Inc. v. Carey (In re Carey), 446 B.R. 384, 389 n.3 (2011)—in 
which it suggested that the Advisory Committee might want to address the absence of a provision 
in Rule 7054 concerning the procedure for obtaining an allowance of attorney’s fees in adversary 
proceedings. Although Rule 7054(a) incorporates Civil Rule 54(a)-(c), it does not have a provision 
that parallels Civil Rule 54(d)(2), which governs the recovery of attorney’s fees. Instead Rule 
7008(b) provides that attorney fees must be pled as a claim in the complaint. 
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 The Subcommittee recommended that Rule 7054 be amended to include much of the 
substance of Civil Rule 54(d)(2) and that the provision on attorney’s fees in Rule 7008 be deleted.  
The amendments would clarify the procedure for seeking an award of attorney’s fees and provide a 
nationally uniform procedure for doing so. They also would bring the bankruptcy rules into closer 
alignment with the civil rules and eliminate a trap for the unwary. Proposed language amending 
Rules 7054 and 7008 was included in the agenda materials. 
 
 A motion to recommend publication of amendments to Rules 7008 and 7054 as set 
forth in the agenda book, subject to review by the Style Subcommittee, was approved 
without objection. 
 
6. Joint Reports by the Subcommittees on Consumer Issues and Forms.   
 
 (A) Recommendation on how and when to gather input on the new mortgage forms and 

the desirability of including a complete loan history on Form 10-A 
 
 Judge Harris gave the report. He said that in light of comments and testimony about the 
need for a full loan history as an attachment to the proof of claim, the Subcommittees considered 
how best to get feedback on the loan summary contained the newly approved attachment to the 
proof of claim form, B10 (Attachment A), as well as the two new proof of claim supplement forms, 
B10 (Supplement 1) and B10 (Supplement 2), that will be used in chapter 13 cases.  
 

Because B10 (Attachment A), B10 (Supplement 1) and B10 (Supplement 2) will not be 
used until December 1, 2011, the Subcommittees suggested waiting to solicit feedback until 
parties have developed some experience with the new forms. They recommended, therefore, 
holding a mini-conference next fall, possibly in conjunction with the fall 2012 Committee 
meeting. The Subcommittees favored a mini-conference as the best option for promoting a 
back-and-forth exchange of ideas and concerns about the new forms from interested parties, but 
recognized that in the current budget environment cost may be a factor.  
  
 The Committee agreed that a mini-conference would provide the most effective 
feedback on the new proof of claim attachment and supplements and recommended such a 
conference in the fall, with targeted conference calls as a fallback position if funding is not 
available for the mini-conference. As a cost-saving measure, members agreed that the 
proposed mini-conference should overlap if possible with the fall Committee meeting. 
 
 (B) Oral report on consideration of a form or model chapter 13 plan.   
 
 Judge Perris reported that the working group has reviewed many of the model plans in 
existence, and it has requested information from judges around the country about the idea of a 
national model plan. The Assistant Reporter said there have been 40-50 responses – mostly in 
support of the project (though many supporters anticipate negative responses once a detailed plan 
is produced for comment). Some responses objected to the idea of a national plan, arguing that it is 
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more important that chapter 13 plans be flexible and allow for local practice, but that was a 
minority position. 
 
 Judge Perris said that the working group has gone through common plan provisions and 
has preliminary ideas on what should be in the plan. Many choices remain, however, such as 
whether claims dealt with in the plan must also be addressed through the claims allowance process, 
whether payments can or should be made outside the plan, and whether payments are made from a 
pot, or by percentage. The working group will also consider whether changes in the rules are 
needed to make a national chapter 13 plan easier to implement. For example, a change to Rule 
3001 that requires secured creditors to file a proof of claim could also explain when and how to 
resolve differences (if any) in the amount listed on the proof of claim and the amount listed in the 
debtor’s plan. 
 
 Judge Perris said that now that the working group has considered what should be in a plan, 
the next step will be to draft a model plan and consider possible rule changes. She said that in the 
spring the group may recommend rule changes and talk about seeking pre-publication comment 
from interested groups. 
 
 (C) Recommendation concerning the amendment of section 109(h)(1) of the 

Bankruptcy Code by the Bankruptcy Technical Corrections Act of 2010, Pub. L. 
No. 111-327, regarding the timing of credit counseling for individual debtors.   

 
 The Assistant Reporter said the Subcommittees discussed a technical change to 11 U.S.C. 
§ 109(h)(1) that, read literally, could allow an individual debtor to complete the “pre-petition” 
credit counseling briefing after the petition is filed, so long as it is completed on the same day the 
petition is filed. The Subcommittees considered whether the rules and forms should be revised to 
account for this possibility.  
 

The Assistant Reporter said that prior to this technical change, many courts concluded that 
statutory requirement to complete credit counseling briefing during the 180-day period “preceding 
the date of filing” meant that the requirement could not be satisfied on the same calendar day the 
petition is filed. Other courts concluded that same-day completion satisfied the statutory language 
so long as the course is completed before the petition is filed. The Assistant Reporter said that the 
purpose of the technical change was presumably to address the statutory ambiguity that led to the 
split in the case law, but that the “fix” seems to have introduced a new ambiguity. Because there is 
no case law on the new language, the Subcommittees recommended waiting before revising the 
rules or forms.  

 
Committee members agreed that, because the forms and rules anticipate that the credit 

counseling course will be taken before the petition is filed, no change is needed unless case law 
develops that allows debtors to take the course post-petition but on the day of filing.  Members 
agreed to await further developments in the case law. 
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  (D) Oral report on revising Official Form 22A and advising the courts to rescind 
Interim Rule 1007-I if the temporary exclusion from the means test for Reservists 
and National Guard members provided in Public Law No. 110-438 is no longer 
available after December 18, 2011. 

 
 The Chair explained that the temporary exclusion from the means test for Reservists and 
National Guard members provided in Public Law No. 110-438 is scheduled to expire on December 
18, 2011. Mr. Wannamaker reported, however, that a four-year extension of the exclusion has just 
been voted out of the House of Representative’s Judiciary Committee, and that an extension seems 
uncontroversial. The Chair added that no action was necessary at this time, but if the proposed 
extension fails to pass before December 18, the Committee will have to consider whether to revise 
Official Form 22A to remove the exclusion as an option. If Congress seems likely to extend the 
exclusion but has not done so by December 18, one possible option will be to leave the form 
unchanged, but notify courts, the public, and the EOUST that the option may be temporarily 
unavailable.  
 
7. Report of the Subcommittee on Forms.   
 

Review of the draft individual forms developed by the Bankruptcy Forms 
Modernization Project and the question whether the rules should be amended to 
establish standards regarding signatures by parties in the electronic context in 
which the courts currently operate.   

 
 Judge Perris reported on the most recent updates to CM/ECF, including program changes 
needed to implement the new amendment and supplements to the proof of claim (B10-A, B10-S1, 
and B10-S2) that are scheduled to go into effect December 1, 2011.  
  

She said that functional requirements phase of CM/ECF NextGen should be complete by 
February 12, 2012. The next step (Phase 2) will be to take all of the requirements, code them and 
put them into effect. Rollout will probably be in iterations and modules, with the first module 
coming out as early as the end of 2013. She said the plan was to use as much code as possible from 
existing CM/ECF and not lose any existing functionality. It will probably take four to six years to 
fully implement.  

 
Mr. Waldron spoke briefly on the pro se pathfinder project. He said the pro se pathfinder 

was an electronic filing module for unrepresented debtors being developed by NextGen and tested 
in current CM/ECF pilot courts. Mr. Waldron and Judge Perris noted that one obstacle being 
examined in the pro se pathfinder that has also come up in the Forms Modernization Project was 
whether electronic signatures are enforceable under the bankruptcy code and existing rules. Mr. 
Waldron said for the initial testing phases, the pro se pathfinder will require users to submit a hard 
copy signature page that incorporates by reference the debtor’s signature from the various official 
forms. He believes, however, that standards establishing the acceptability of electronic signatures 
in some form would greatly facilitate electronic filings.  The Chair referred the electronic 
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signature issue to the Technology and Cross Boarder Subcommittee for consideration of any 
needed rule changes.  

 
For the benefit of new members, Judge Perris gave an overview of the Forms 

Modernization Project (FMP). She explained that the FMP was an undertaking by the Forms 
Subcommittee to systematically revise all official bankruptcy forms to make them more 
understandable and thereby improve the accuracy of the data collected and to improve the 
interface between the forms and technology. She said the FMP surveyed judges, clerks, case 
trustees, United States trustees, law professors and members of the bankruptcy bar for comments 
on what does and does not work in the current forms. Armed with that information and drafting 
help from a contractor with experience in revising tax forms, census forms and other government 
and corporate forms, the FMP began the drafting process. 

 
The guiding principles behind redrafting the forms were to help debtors understand the 

bankruptcy process and what they are being asked by using conversational language, instructions, 
and context to explain the process and show the timing of the case. In general, the idea was to 
improve the accuracy of the information provided by the debtors, and help them better understand 
what they are attesting to under penalty of perjury. Judge Perris said that the FMP has solicited and 
is reviewing pre-publication comments from a number of external users, including the National 
Association of Chapter Thirteen Trustees, the National Association of Bankruptcy Trustees, the 
National Association of Consumer Bankruptcy Attorneys and a group of attorneys from the 
Executive Office for United States trustees. 

 
Judge Perris said that the conversational language and length of the forms has led to 

negative feedback from some reviewers. Some criticized the FMP forms as making bankruptcy 
look too easy, and thereby encouraging pro se filings. Others thought the length of the forms would 
make them harder for regular users to sort through and would increase attorney costs because it 
would take longer for counsel to review the forms. Conversely, some thought the project was a 
laudable achievement and while the conversational tone might seem more inviting, it was also 
more understandable. Moreover, the many warnings and amount of detail requested would make 
the need for counsel plainer, which would tend to lower the likelihood of pro se filings.   

 
One important concept that emerged throughout the drafting process and through 

comments received on early drafts of the FMP forms is that input (what debtors see and sign) and 
output (what judges, clerks, trustees, creditors, and others need to review) are different things. 
Judge Perris said that because the FMP forms were designed to maximize the accuracy of input, 
they were not necessarily great for output and the comments reflected that fact. She said the issue 
was particularly complicated because different users are interested in different output. Judges, for 
example, often want to compare income and expense information on the schedules and means test 
forms in the context of requests for fee waivers. Case trustees, on the other hand, might be most 
interested in comparing exemptions and any security interests as they pertain to particular 
properties.   
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Judge Perris said the need for customized output is where NextGen and the FMP intersect. 
Reviewers were generally excited about the prospect that NextGen would collect the data 
contained in the forms and that user-created reports could be generated from the form data. If the 
Judicial Conference allowed non-judiciary users, such as case trustees and other parties in the case, 
to generate reports, the length of the new forms would much less of an issue to those users.  

 
 Judge Perris asked the Advisory Committee for guidance on a number of issues going 
forward. She asked whether members agreed that the conversational language would lead to more 
pro se filings, and, if so, whether more formal language should be reintroduced. No member 
favored reintroducing more formal language, and several members questioned the assumption that 
conversational language would lead to more pro se filings. With respect to increased costs, one 
member thought that if the length of the forms required more attorney time to review debtor 
responses, it was probably time well spent and could eliminate problems that would otherwise 
come up later in the case. 
 
 Next, Judge Perris asked for comments on the increased length of the FMP forms, which 
she said is generally attributable to the increased use of close-ended questions and integrated 
instructions. She said that the current forms, which consist of mostly open-ended questions and 
separate instructions, provide a model for shortening, but that comments solicited at the beginning 
of the Forms Modernization Project were that debtors don’t seem to read separate instructions and 
often don’t answer open-ended questions. Several members voiced support of the increased use of 
integrated instructions and close-ended questions, and they suggested that the issue of length 
would recede after the forms are used for a while.  
 
 Judge Perris suggested three approaches to publication of the new forms: (1) publish the 
whole individual filing package at once; (2) publish a subset of the individual package – the fee 
waiver and installment payment forms, and the income, expense and means test forms; or (3) 
radically change the current direction.  
 

She said the FMP leadership favored publishing only the subset in 2012 for at least two 
reasons. First, under the normal publication process, any forms published in 2012 will be ready to 
go into effect on December 1, 2013. Although parts of CM/ECF NextGen may be operational by 
December 2013, no computer code has been written yet, and different constituents will have their 
own ideas of what should be implemented first. Second, given that the appellate rules package is 
also on track to be published in 2012, publishing just a subset of the forms would be less of a shock 
to the bankruptcy community and may allow for more constructive feedback.   

 
The Chair supported an incremental approach, and said he thought the Committee already 

began that approach when it published the mortgage-related attachment and supplements to the 
proof of claim form last year, as all three of the new forms followed the formatting and some of the 
plain language style of FMP forms. Several other members agreed with the Chair, and the 
Committee voted in favor of an incremental approach and recommended working with 
NextGen to get it implemented as soon as possible. 
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8. Report of the Subcommittee on Business Issues.   
 

(A) Consideration of Suggestion 10-BK-H by the Institute for Legal Reform for a rule 
and form to promote greater transparency in the operation of trusts established 
under section 524(g) of the Bankruptcy Code.   

 
 The Assistant Reporter explained that the Institute for Legal Reform (“ILR”) proposed an 
amendment to the Bankruptcy Rules to require “greater transparency in the operation of [asbestos] 
trusts established under 11 U.S.C. § 524(g).” Under the ILR proposal, asbestos trusts would file 
with bankruptcy courts quarterly reports describing in detail each demand for payment received 
during the reporting period. The proposal would also require trusts to disclose to third parties 
information regarding demands for payment by asbestos claimants if that information is relevant to 
litigation in any state or federal court.   
 
 Committee members recognized that the ILR suggestion addressed an important matter 
deserving careful attention, but members also expressed concern that the proposal presented 
difficult jurisdictional questions and would not serve a sufficiently bankruptcy-specific purpose. 
Because it would apply to trust operations after confirmation of a plan, members noted that the 
proposal might exceed the limited scope of post-confirmation bankruptcy jurisdiction. Members 
also stated that the proposal, although possibly beneficial to parties in nonbankruptcy tort 
litigation, was of limited use in administering bankruptcy cases and therefore might be beyond the 
proper reach of the Bankruptcy Rules. 
 
 Members discussed comments received from interested individuals and groups (practicing 
lawyers, asbestos trusts, representatives of future asbestos claimants, bar organizations, and the 
ILR) who responded to a request from the Chair for input on the ILR suggestion. As detailed in the 
agenda materials, some responses supported the proposal, but most urged the Committee not to 
adopt it, and many questioned whether the bankruptcy rules are the appropriate mechanism to 
address the concerns raised by the ILR. 
 
 After discussing the ILR suggestion and considering all the responses, the Committee 
adopted the recommendation of the Business Subcommittee that further action not be taken 
on ILR’s suggestion.  
 

(B) Recommendation concerning Suggestion (10-BK-J) by Judge Linda Riegle to 
amend Rule 1014(b).   

 
 The Reporter described Judge Reigle’s suggestion. Bankruptcy Rule 1014(b) governs the 
procedure for determining where cases will proceed if petitions are filed in different districts by, 
against, or regarding the same debtor or related debtors. The rule provides that, upon motion, the 
court in which the first-filed petition is pending may determine – in the interest of justice or for the 
convenience of the parties – the district or districts in which the cases will proceed. Except as 
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otherwise ordered by that court, proceedings in the cases in the other districts “shall be stayed by 
the courts in which they have been filed” until the first court makes its determination. 
 
 Judge Riegle expressed concern that there is no mechanism for alerting the first court that a 
subsequent case has been filed. She also said that the rule seems to prevent the second court from 
transferring venue on its own motion, and she offered suggested amendments that would address 
the problems.  
 
 For reasons detailed in the agenda materials, the Subcommittee concluded that the 
amendments suggested by Judge Riegle are unnecessary. As currently drafted, the rule provides a 
solution for a problem the venue statute leaves open: which of the judges of the different districts 
has authority to transfer venue. The rule avoids possible conflicting rulings by giving the authority 
to decide venue to the judge in the first filed case. The Subcommittee was not concerned that the 
judge in the first case would not become aware of the second case because generally some party in 
the second case will have an interest in bringing that case to the attention of the judge in the first 
case.   
 
 The Subcommittee did conclude, however, that Rule 1014(b) should be amended to state 
clearly when the stay of any subsequently filed case goes into effect. Rather than selecting either 
the filing of a subsequent petition or the filing of a motion under the rule as the event that 
commences the stay, the Subcommittee recommended that an order by the first court be required. 
That requirement would eliminate any uncertainty about whether a stay was in effect. It would also 
permit a judicial determination – not just a party’s assertion – that the rule applied and that a stay of 
other proceedings was needed. The Subcommittee also recommended a number of stylistic 
changes that could be made to the rule if the Committee decided to recommend a change clarifying 
when the stay in the second case goes into effect. After a short discussion, the Committee 
agreed with the Subcommittee, and recommended publishing for comment the proposed 
changes, as set forth in the agenda materials, in the summer of 2012. 
 
 (C) Recommendation concerning Suggestion 09-BK-J by Judge William F. Stone, Jr., 

for rules and an Official Form to govern applications for the payment of 
administrative expenses. 

 
 Judge Wizmur gave the report. She said that Judge Stone’s suggestion was referred to the 
Subcommittee at the spring 2010 Committee meeting. The Subcommittee recommended at the fall 
2010 meeting that additional information be gathered to determine whether there is a need for a 
national rule or official form for the allowance of administrative expenses. Accepting that 
recommendation, the Committee asked Molly Johnson and Beth Wiggins of the Federal Judicial 
Center (“FJC”) to survey bankruptcy clerks and business bankruptcy attorneys regarding local 
rules and practices currently governing applications for administrative expenses, whether there 
have been problems with existing practices, and whether a national rule and form is needed.  
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 Ms. Johnson reported on the survey results at the spring 2011 Advisory Committee 
meeting. After disucssing the results, the Committee asked the Subcommittee to consider the range 
of possible responses to Judge Stone’s suggestion and to recommend whether one or more national 
rules and/or forms for the allowance of administrative expenses should be developed. 
 
 During a conference call on June 15, the Subcommittee reviewed the survey results and 
noted that there did not seem to be a major outcry for a rule or national form. Clerks saw virtually 
no problem at all, and, of over 2000 ABA business bankruptcy committee attorneys surveyed, only 
about five percent responded. Although approximately two-thirds of the 94 business attorney 
respondents thought a national rule could be helpful, few thought there was a problem with the 
local procedures that have developed over the past thirty years. Because the lack of a national rule 
for paying administrative expenses did not seem to be a problem, the Subcommittee recommended 
that Judge Stone’s suggestion not be pursued further. 
 
 After a short discussion, the Committee accepted the Subcommittee’s 
recommendation that there is no need for a national rule or form governing the payment of 
administrative expenses. 
 
9. Report of the Subcommittee on Privacy, Public Access, and Appeals.   
 

Oral report on the revision of the Part VIII rules.   
 

For the benefit of the new members, Judge Pauley and the Reporter recapped the progress 
of the of the Subcommittee’s efforts over the past several years to review Part VIII of the 
Bankruptcy Rules, which govern appeals from bankruptcy courts to district courts and bankruptcy 
appellate panels. They explained that an early goal of the revision project was to bring the 
bankruptcy appellate rules more in line the Federal Rules of Appellate Procedure (FRAP) and that 
comment on early drafts emphasized the need to incorporate into the rules greater use of the 
electronic transmission, filing, and storage of electronic documents. 

 
Over the summer, a working group composed of several members of the Advisory 

Committee, its reporters, a member of the Appellate Rules Advisory Committee, and that 
committee’s reporter met to thoroughly review and edit the Part VIII draft and accompanying 
committee notes. The Reporter explained that the working group recommended a number of 
changes and that during this meeting she would go through approximately one half of the package, 
explain drafting choices, and ask for comments. She said the Subcommittee would present the 
second half of the draft at the spring 2012 meeting, with a recommendation that the entire package 
be published for public comment in August 2012. 

 
The Reporter said that a number of general drafting decisions reflected reoccurring issues 

throughout the Part VIII draft. For example, the working group concluded that references to 
appellate “court” are more common than appellate “judge” and therefor adopted an “appellate 
court” convention. And, although the bankruptcy rules historically favor “shall” over “must,” the 

January 5-6, 2012 Page 451 of 561



Draft Minutes, Bankruptcy Rules Committee, Fall 2011 

 Page -14- 

working group concluded that using “must” would make the Part VIII rules more consistent with 
FRAP. The working group also decided that internal references to “this rule” should be avoided if 
possible, and instead chose to restate the entire rule or refer to the rule subsection. The Committee 
supported the working group’s drafting conventions. 

 
The Committee reviewed Rules 8001 – 8012, and recommended publishing them for 

public comment in August 2012, with changes described below and subject to the additional 
revision of a few rules and review by the style consultant. 

 
Rule 8001: Subsection (b) deleted; new (b) “Definitions” added with BAP and Appellate 

Court as (b)(1) and (b)(2) respectively; “Transmit” changed from subsection (e) to (b)(3) and the 
Subcommittee was asked to add language clarifying that the court must allow reasonable 
exceptions to the preference for electronic filing. 

 
Rule 8002: no amendments suggested. 
 
Rule 8003: changed “district court or a BAP” references to “appellate court;” at line 34, 

added “sending it to the pro se party’s last known address;” made several other stylistic changes. 
 
Rule 8004: changed “district court or a BAP” references to “appellate court” and the 

Reporter said she would search the draft and replace similar instances; Judge Pauley suggested 
changes to the committee note describing subsection (d) to be added after the meeting. 

 
Rule 8005: one member suggested changing “the BAP clerk” at line 16 to “a BAP clerk.” 
 
Rule 8006: several changes to the committee note to explain the effective date of the 

certification and to deal with interlocutory judgments (interlocutory judgment language to come 
from strike-out material at lines 13-20 of Rule 8004). 

 
Rule 8007: revisions to paragraph one of the committee note. 
 
Rule 8008: no changes. 
 
Rule 8009: bullet points added to 8009(a)(1); line 103, change “judge” to “court”; line 106, 

change “truthful” to “accurate.” 
 
Rule 8010: one member noted that requiring the court reporter to file a transcript in the 

BAP or district court would be problematic in practice because bankruptcy court reporters 
typically do not have authority to file electronically in those courts. District courts and BAPs 
generally can, however, view the lower court’s docket, so it probably makes more sense to allow 
all filings to occur on the bankruptcy court’s docket. A motion to allow all filings by the reporter 
on the bankruptcy court docket passed and the Subcommittee agreed to revise Rule 8010 
accordingly for consideration in the spring. Other stylistic changes also approved.   
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Rule 8011: Subsection (2)(D) deleted, other stylistic changes made and a motion to strike 

the reference to Rule 9037 and consider at the next meeting which 9000 rules apply carried 
without objection. 

 
Rule 8012: stylistic changes. 

 
10. Report of the Subcommittee on Attorney Conduct and Health Care.   
 

(A) Recommendation on Suggestion 10-BK-M by the States’ Association of 
Bankruptcy Attorneys for a uniform rule for national admissions and local counsel 
requirements for governmental entities.   

 
 The Reporter said that the States’ Association of Bankruptcy Attorneys (“SABA”) has 
proposed a rule that would allow attorneys admitted to practice in any U.S. bankruptcy court, and 
in good standing in all jurisdictions in which they are a members of the bar, to practice in one or 
more cases in any other bankruptcy court, subject to certain conditions. Under the proposal, 
eligible attorneys would not be required to associate with local counsel for these representations. 
 
 Although the suggestion proposed a national admission rule applicable to all attorneys, the 
Subcommittee focused primarily on an alternative proposal limited to government attorneys. The 
Reporter said that subcommittee members recognized the difficulties that strict admission and 
local counsel requirements pose for state and local government attorneys who are required to 
participate in an out-of-state bankruptcy cases, but they questioned whether the matters raised by 
SABA are ones appropriately addressed by the Advisory Committee. Many bankruptcy court 
admission rules are governed by the district court, and the idea of a national federal bar or national 
admission standards to federal courts has been advocated for many years without success because 
both the Advisory Committee and the Standing Committee have been reluctant to override local 
admission requirements. 
 
 After discussing the suggestion, the Committee accepted the recommendation by the 
Subcommittee to take no further action. 
 

(B) Recommendation on Suggestion 10-BK-N by Judge Thomas Waldrep concerning a 
new rule to provide greater transparency in the process for retaining counsel to 
creditors' committees.   

 
 The Assistant Reporter said that the issue arose in the context of In re United Building 
Products, 2010 WL 4642046 (Bankr. D. Del. Nov. 4, 2010). In that case the court denied the 
application to retain a law firm as committee counsel because it had engaged in solicitation for that 
position through the use of a surrogate to obtain the proxies of creditors. He said the Subcommittee 
was aware of EOUST interest in United Building Products, and suggested awaiting responsive 
action from the EOUST.   

January 5-6, 2012 Page 453 of 561



Draft Minutes, Bankruptcy Rules Committee, Fall 2011 

 Page -16- 

 
 Mr. Redmiles said that the formation of committees was under review by the EOUST well 
before the United Building Products came out, and Ms. Eitel said that the EOUST has developed 
new internal guidance and template forms for U.S. trustees that explain how to form committees. 
She said the biggest problem with respect to committee formation was getting creditors to serve at 
all, and the new guidelines address that, but they will also reveal proxy votes and should address 
the concerns raised in United Building Products.  
 
 In response to a question from the Chair, Ms. Eitel said the EOUST does not think any 
amendments to the Bankruptcy Rules are needed to address the United Building Products 
situation, and that Bankruptcy Rule 2014 is sufficiently broad to do its job. After further 
discussion, the Committee decided to take no action on Judge Waldrep’s suggestion at this 
time. 
 
11. Oral Report of the Subcommittee on Technology and Cross Border Insolvency.   
 
 No report. 
 

Discussion Items 
 
12. Oral report on the impact of the Supreme Court’s decision in Stern v. Marshall, 131 S. Ct. 

2594 (2011).   
 
 The Assistant Reporter gave a brief overview of Stern and then explained that there appear 
to be two immediate practical considerations. He said that in light of some of the language in Stern 
there was concern about whether parties can consent to entry of a final judgment by a bankruptcy 
judge in matters that are not “constitutionally” core matters. In his opinion, consent is still valid in 
part because the court made a point of demonstrating that there was no consent with respect to the 
issue before it, the counterclaim. On the other hand, the court found that consent to final judgment 
on the proof of claim itself was explicit, and it had no concerns with bankruptcy judge entering a 
final judgment on that matter. In addition, the Court made clear that its ruling was a narrow one. 
The Assistant Reporter said the consent issue is a concern to many commentors, however, and a 
panel of the Fifth Circuit is already seeking briefing on whether Stern upsets long-standing case 
law that consent to a final judgment by a magistrate judge is valid. 
 
 A second issue raised by Stern is how best to deal with the apparent statutory gap that now 
exists in 28 U.S.C. § 157. Although Stern-like counterclaims were found to be “core” in sense of 
the statute, the Court made clear that the bankruptcy court could not enter a final judgment on that 
matter constitutionally, at least not without the consent of the parties. Section 157 has no guidance, 
however, on a bankruptcy court’s power to decide a matter that is core under the statute, but is not 
core under the Constitution. The Assistant Reporter said it makes sense to treat the Stern-like 
matters as if they are non-core but otherwise related to the bankruptcy case under Section 157(c), 
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such that the bankruptcy judge can enter a final judgment if consent is given by both parties; 
otherwise, the court can enter a report and recommendation. 
 
 The Assistant Reporter said he did not think there was anything the Committee could do at 
this point but see how courts interpret the opinion. A motion to take no action at this time, and 
to monitor case law, passed without opposition. 
 
 
13. Oral report on the change in how the IRS allocates internet services in its “National 

Standards and Local Standards,” which are used by debtors to complete Official Forms 
22A and 22C.  

 
 The Chair said that effective October 3, 2011, the IRS will remove internet service 
expenses from its “Other Necessary Expense” category, and incorporate that expense into its Local 
Standards for Housing and Utilities. He said the change will affect Official Forms 22A and 22C. 
Both forms currently direct the debtor to deduct as an expense the actual amount paid for 
telecommunication services, including “internet service.” OF 22A, Line 32; OF 22C, Line 37.  
Because of the IRS change, the forms will double count internet expenses if any are reported on 
telecommunication lines of the forms. 
 
 Mr. Redmiles gave members some background information about how the IRS change 
came about and why the notice to the EOUST and the Committee was too short to revise the forms 
this year. Members agreed that any needed revisions to the forms would be technical and would 
not require publication, so that once revised they could go into effect in December 2012. The 
Chair asked the Consumer Subcommittee to suggest changes for December 1, 2012 that the 
Committee could consider at its spring meeting.
 
14. Suggestion 11-BK-C by Wendell J. Sherk to amend Official Forms 22A and 22C to allow  

debtors with a below-median income to file shortened versions of the forms. 
 
 The Chair said that the FMP had incorporated the suggestion into its proposed drafts of 
22A and 22C, which the Committee will consider at its spring meeting. 
 
15. Suggestion 11-BK-D by Sabrina L. McKinney to amend Official Form B10 to provide a 

space for designating the amount of a general unsecured claim.   
 
 Afer the meeing the suggestion was referred to the Consumer and Forms 
Subcommittees, along with a suggestion by Mr. Kilpatrick that B10 also address leases and 
executory contracts.  
 
16. Suggestion 11-BK-E by Judge A. Thomas Small to amend Rules 7016 and 8001 to permit 

parties to agree that their appellate options will be limited to no more than one appeal or to 
no appeal at all.   
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 Some members expressed concerns about how knowledge of the waiver might affect the 
bankruptcy judge’s consideration. Referred to the Appellate Rules Subcommittee. 
 
17. Suggestion 11-BK-F by Chief Judge Peter W. Bowie to amend Rules 7012, 7004(e), and 

9006(f) to provide that the deadline for responding runs from the date of service of a 
summons, rather than the date of issuance. 

  
Referred to the Business and Consumer Subcommittees. 

 
Information Items 

 
18. Oral report on the status of bankruptcy-related legislation.   
 
 Mr. Wannamaker reported on pending bankruptcy legislation. He said HR 2192, 
introduced on 6-15-11 by Representative Steve Cohen, was of particular interest because it would 
extend the temporary exclusion from the means-test in Public Law No. 110-438 for certain 
Reservists and National Guard members for an additional four years. Mr. Wannamaker said the 
bill was referred to the Judiciary Committee on June 15, 2011, and was voted out of committee last 
week. [See also, Agenda Item 6-D]. 
 
19. Oral update on opinions interpreting section 521(i) of the Bankruptcy Code.   
 
 The Reporter said that courts continue to say that despite the automatic dismissal language 
in 11 U.S.C. § 521(i), a bankruptcy court retains discretion not to dismiss, at least if it appears that 
the debtor is trying to use the provision to avoid court scrutiny. 
 
20. Bull Pen: 
 

A. Proposed new Rule 8007.1 and the proposed amendment to Rule 9024 (indicative 
rulings), approved at September 2008 meeting. 

 
B. Amendment to Official Form 23 to implement the proposed amendment to Rule 

1007(b)(7), which would authorize providers of postpetition personal financial 
courses to notify the court directly of a debtor’s completion of the course, approved 
at September 2010 meeting. 

 
 C. Amendment to Box 7 on Official Form 10 to add a reminder to attach the new 

mortgage attachment form under proposed Rule 3001(c), (Official Form 10 
(Attachment A)), and the statement concerning open-end or revolving consumer 
credit agreements under proposed Rule 3001(c)(3)(A), approved at April 2011 
meeting. 
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 No comments were made on matters in the bull pen. 
 
21. Rules Docket. 
 
 Mr. Wannamaker said the rules docket was meant to help the Advisory Committee keep 
track of its work, and that he would appreciate any comments. 
 
22. Future meetings:   

Spring 2012 meeting, March 29 - 30, 2012, at the Arizona Biltmore 
http://www.arizonabiltmore.com in Phoenix, Arizona.  Possible locations for the 
fall 2012 meeting. 

 
The Chair said he was considering Portland, Oregon for the fall, 2012 meeting, but that he 

was open to suggestions. 
 
23. New business. 
 
 No new business. 
 
24. Adjourn. 
 
       Respectfully submitted, 
 
 
 
       Scott Myers 
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MEMORANDUM

To: Hon. Mark R. Kravitz, Chair
Standing Committee on Rules of Practice and Procedure

From: Hon. Reena Raggi, Chair
Advisory Committee on Federal Rules of Criminal Procedure

Subject: Report of the Advisory Committee on Criminal Rules

Date: December 12, 2011

I. Introduction

The Advisory Committee on the Federal Rules of Criminal Procedure (“the Committee”) met
on October 31, 2011, in St. Louis, Missouri, and took action on a number of proposals. The Draft
Minutes are attached.

This report presents one action item: the Committee’s recommendation that a proposed
amendment to Rule 16 (discovery and inspection) be approved and transmitted to the Judicial
Conference as a technical and conforming amendment.  The report also discusses several
information items, including the formation of a subcommittee to study a proposal to amend Rule 6(e)
to provide for the disclosure of grand jury materials of historical interest.
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II. Action Item—Rule 16

 Earlier this year, Judge Lee Rosenthal brought the decision in United States v. Rudolph, 224
F.R.D. 503 (N.D. Ala. 2004), to the Committee’s attention.   The Rudolph court identified what it
characterized as a “scrivener’s error” in the restyling of Rule 16 concerning the protection afforded
to government work product.  The purpose of the proposed amendment is to clarify that the 2002
restyling of the rule made no change in the protection afforded to government work product. 

Prior to restyling in 2002, Rule 16(a)(1)(C) required the government to allow the defendant
to inspect and copy “books, papers, [and] documents” material to his defense.  Rule 16(a)(2),
however, stated that except as provided by certain enumerated subparagraphs–not including Rule
16(a)(1)(C)–Rule 16(a) did not authorize the discovery or inspection of reports, memoranda, or other
internal government documents made by the attorney for the government.  Reading these two
provisions together, the Supreme Court concluded that “a defendant may examine documents
material to his defense, but, under Rule 16(a)(2), he may not examine Government work product.”
United States v. Armstrong, 517 U.S. 456, 463 (1996).

With one exception not relevant here, the 2002 restyling of Rule 16 was intended to work
no substantive change.  Nevertheless, because restyled Rule 16(a)(2) eliminated the enumerated
subparagraphs of its successor and contained no express exception for the materials previously
covered by Rule 16(a)(1)(C) (redesignated as subparagraph (a)(1)(E)), some courts have been urged
to construe the restyled rule as eliminating protection for government work product.

Courts have uniformly declined to construe the restyling changes to Rule 16(a)(2) to effect
a substantive alteration in the scope of protection previously afforded to government work product
by that Rule.  Correctly recognizing that restyling was intended to effect no substantive change,
courts have invoked the doctrine of the scrivener’s error to excuse confusion caused by the
elimination of the enumerated subparagraphs from the restyled rules.  See, e.g., United States v.
Rudolph, 224 F.R.D. 503, 504-11 (N.D. Ala. 2004), and United States v. Fort, 472 F.3d 1106 (9th
Cir. 2007) (adopting the Rudolph court’s analysis).

Although the courts have employed the doctrine of the scrivener’s error to read Rule 16 to
avoid an unintended change in the protection afforded to work product, the Advisory Committee
concluded that the Rule itself should be amended so that courts do not have to resort to a doctrine
that is invoked only to correct drafting errors.  By restoring the enumerated subparagraphs, the
amendment makes it clear that a defendant’s pretrial access to books, papers, and documents under
Rule 16(a)(1)(E) remains subject to the limitations imposed by Rule 16(a)(2).
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1Following the meeting, at the suggestion of the Advisory Committee’s style consultant, Professor
Kimble, the cross reference to “Rule 16(2)(1)(A), (B), (C), (D), (F), and (G)” was revised to read
“Rule 16(2)(1)(A)-(D), (F), and (G).” 

The Committee voted unanimously to approve the proposed amendment,1 and agreed to
review and vote on proposed note language by email.  Note language proposed by the chair and
reporters was subsequently approved by the Committee in an email vote. 

The Committee discussed the question whether the proposed amendment could be treated
as a technical and conforming change, which would not require publication for public comment.
Members generally agreed that the expedited procedure for technical amendments would be
appropriate because the change was of a technical nature, merely correcting what courts have
correctly treated as a “scrivener’s error.”  But one member expressed concern that without the
opportunity for a full notice and comment period there might be a mistaken view that the change was
depriving defendants of a right to disclosure under the present rule.  Finally, members acknowledged
that whether a rule change is technical and conforming, or sufficiently substantive to require a full
public comment period, would be determined by the Standing Committee.

Recommendation–The Advisory Committee recommends that the proposed amendment
to Rule 16 be approved as a technical and conforming amendment and submitted to the Judicial
Conference.

III. Information Items

The Committee acknowledged the service of and said farewell to its former chair, Judge
Richard C. Tallman, and it welcomed new member Carol Brook, Executive Director of the Illinois
Federal Defender Program, new Standing Committee Liaison Judge Marilyn L. Huff, and new Clerk
of Court Representative James N. Hatten of the Northern District of Georgia.

The Committee discussed a proposal from Attorney General Eric H. Holder, Jr. to amend
Rule 6(e)’s provisions regarding grand jury secrecy to authorize the disclosure of historically
significant grand jury materials after a suitable period of years, subject to various limitations and
procedural protections.  The Attorney General’s letter called the Committee’s attention to the recent
decision granting access to President Richard Nixon’s testimony before the Watergate grand jury,
In re Petition of Kutler, No. 10-547, 2011 WL 3211516 (D. D.C. July 29, 2011), and to earlier
decisions that granted access to grand jury materials in cases involving the espionage investigation
of Alger Hiss, the espionage indictment of Julius and Ethel Rosenberg, and the jury-tampering
indictment of Jimmy Hoffa.  These decisions relied on the courts’ inherent authority, rather than
Rule 6(e), to authorize disclosure in special circumstances.  In the Attorney General’s view,
however, the courts have no inherent authority to authorize disclosures not provided for under Rule
6.  The proposed amendment is intended to recognize the public’s interest in gaining access to
records casting light on important historical events while continuing to protect grand jury secrecy.
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After discussion, the Committee concluded that the proposal warranted  in depth consideration.
Accordingly, Judge Raggi appointed a subcommittee, chaired by Judge John Keenan, to study the
proposal and report at the April meeting.

The Advisory Committee also considered four proposals for amendments received from
judges and members of the public.  After discussion, the Committee decided not to move forward
to full consideration of these proposals.  

The Committee discussed a suggestion from Judge Robert Jones (D. Or.) to eliminate or
reduce the number of peremptory challenges afforded by Rule 24(b).  The number of peremptory
challenges has remained unchanged for more than sixty-five years, and two previous efforts to
reduce the number of peremptory challenges were controversial and ultimately unsuccessful.
Committee members expressed the view that it was not clear that reducing the number of
peremptory challenges would yield significant cost savings, and all agreed that any change would
generate substantial controversy.  In light of these concerns, the Committee voted unanimously to
take no further action to pursue this suggestion.

The Committee also discussed a suggestion forwarded by the Administrative Office on
behalf of the Forms Working Group, which is composed of judges and clerks of court.  The Working
Group suggested that the Advisory Committee consider amending Rule 17 to eliminate the
requirement that criminal subpoenas include the seal of the court.  Several committee members
expressed the view that the presence of the seal on criminal subpoenas was very helpful, causing
subpoenas to be taken more seriously and increasing the likelihood of compliance .  Mr. Hatten, the
Committee’s clerk of court representative, stated that imposing the court’s seal was neither time
consuming nor costly.  The Committee voted unanimously not to pursue the suggestion that the rule
be amended to eliminate the court’s seal.

The Committee also received, and decided not to pursue, two suggested amendments
proposed by members of the public.  Professor Carrie Leonetti proposed an amendment to allow the
district courts to grant pretrial judgments of acquittal. Mr. Eric Deleon suggested that Rule 6 be
amended to spell out the precise wording of the oath or affirmation to be administered by the grand
jury foreperson.   Neither of these proposals garnered support, and the Committee voted
unanimously not to pursue them.

Judge Raggi informed the Committee that she had met with Judge Paul Friedman, Chair of
the Judicial Conference’s Benchbook Committee, to follow up on the Committee’s suggestion that
the Brady/Giglio decisions be addressed in some form of a “best practices section” of the
benchbook.  The meeting was constructive, and Judge Raggi has been invited to participate in
additional conference calls and discussions.
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Rule 16. Discovery and Inspection

(a) Government's Disclosure.

* * * * *

(2) Information Not Subject to Disclosure.
Except as permitted by Rule 16(a)(1)(A)-(D), (F), and
(G) Except as Rule 16(a)(1) provides otherwise, this
rule does not authorize the discovery or inspection of
reports, memoranda, or other internal government
documents made by an attorney for the government or
other government agent in connection with
investigating or prosecuting the case. Nor does this
rule authorize the discovery or inspection of
statements made by prospective government
witnesses except as provided in 18 U.S.C. § 3500. 

Committee Note

Subdivision (a).   Paragraph (a)(2) is amended to clarify that
the 2002 restyling of Rule 16 did not change the protection afforded
to government work product. 

Prior to restyling in 2002, Rule 16(a)(1)(C) required the
government to allow the defendant to inspect and copy “books,
papers, [and] documents” material to his defense.  Rule 16(a)(2),
however, stated that except as provided by certain enumerated
subparagraphs–not including Rule 16(a)(1)(C)–Rule 16(a) did not
authorize the discovery or inspection of reports, memoranda, or other
internal government documents made by the attorney for the
government.  Reading these two provisions together, the Supreme
Court concluded that “a defendant may examine documents material
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to his defense, but, under Rule 16(a)(2), he may not examine
Government work product.” United States v. Armstrong, 517 U.S.
456, 463 (1996).

With one exception not relevant here, the 2002 restyling of
Rule 16 was intended to work no substantive change.  Nevertheless,
because restyled Rule 16(a)(2) eliminated the enumerated
subparagraphs of its successor and contained no express exception
for the materials previously covered by Rule 16(a)(1)(C)
(redesignated as subparagraph (a)(1)(E)), some courts have been
urged to construe the restyled rule as eliminating protection for
government work product.

Courts have uniformly declined to construe the restyling
changes to Rule 16(a)(2) to effect a substantive alteration in the scope
of protection previously afforded to government work product by that
Rule.  Correctly recognizing that restyling was intended to effect no
substantive change, courts have invoked the doctrine of the
scrivener’s error to excuse confusion caused by the elimination of the
enumerated subparagraphs from the restyled rules.  See, e.g., United
States v. Rudolph, 224 F.R.D. 503, 504-11 (N.D. Ala. 2004), and
United States v. Fort, 472 F.3d 1106, 1110 n. 2 (9th Cir. 2007)
(adopting the Rudolph court’s analysis).

By restoring the enumerated subparagraphs, the amendment
makes it clear that a defendant’s pretrial access to books, papers, and
documents under Rule 16(a)(1)(E) remains subject to  the limitations
imposed by Rule 16(a)(2).
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ADVISORY COMMITTEE ON CRIMINAL RULES 
DRAFT MINUTES 

October 31, 2011, St. Louis, Missouri 

 

I. ATTENDANCE AND PRELIMINARY MATTERS 

The Criminal Rules Advisory Committee (“Committee”) met in St. Louis, Missouri on 
October 31, 2011.  The following persons were in attendance: 

Judge Reena Raggi, Chair 
Judge Richard C. Tallman, Outgoing Chair 
Rachel Brill, Esq. 
Carol A. Brook, Esq.  
Leo P. Cunningham, Esq. 
Kathleen Felton, Esq. 
Chief Justice David E. Gilbertson 
James N. Hatten, Esq. 
Judge John F. Keenan 
Judge David M. Lawson 
Professor Andrew D. Leipold 
Judge Donald W. Molloy 
Jonathan Wroblewski, Esq. 
Judge James B. Zagel 
Professor Sara Sun Beale, Reporter 
Professor Nancy King, Reporter 

Judge Mark R. Kravitz, Standing Committee Incoming Chair (by telephone) 
Judge Marilyn L. Huff, Standing Committee Liaison 

The following persons were absent: 

Judge Morrison C. England, Jr. 
Judge Timothy R. Rice 
Assistant Attorney General Lanny A. Breuer 

The following persons were present to support the Committee: 

Andrea L. Kuperman, Esq. (by telephone) 
Laural L. Hooper, Esq. 
Peter G. McCabe, Esq. 
Jonathan C. Rose, Esq. 
Benjamin J. Robinson, Esq. 
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The following invited observer was present: 

Peter Goldberger, Esq. 
(on behalf of the National Association of Criminal Defense Lawyers). 

II. REVIEW AND APPROVAL OF MINUTES OF APRIL 2011 MEETING 

A motion to approve the minutes of the April 2011 Committee meeting in Portland, 
Oregon, having been moved and seconded, 

The Committee unanimously approved the April 2011 meeting minutes by voice vote. 

III. CHAIR’S REMARKS 

Judge Raggi introduced (1) new member Carol Brook, the Executive Director of the 
Federal Defender Program for the Northern District of Illinois; (2) new Standing Committee 
liaison, Judge Marilyn Huff, of the Southern District of California; (3) new clerk representative, 
James Hatten, Clerk of Court for the Northern District of Georgia; and (4) invited observer Peter 
Goldberger, Esq., on behalf of the National Association of Criminal Defense Lawyers. Judge 
Raggi noted that, at the suggestion of Standing Committee Chair, Judge Lee Rosenthal, and 
following the practice of the Civil Rules Committee, the Committee had extended invitations to 
various criminal defense organizations to send observers to Committee meetings. 

On behalf of the entire Committee, Judge Raggi thanked Judge Richard C. Tallman, the 
outgoing Chair, for his outstanding leadership over four years that had brought many challenging 
issues before the Committee requiring a number of amendments to the Criminal Rules. 

Judge Raggi noted that Committee member, Judge Keenan, had recently been honored by 
the New York County Lawyers Association with the Edward Weinfeld Award for his 
outstanding service on the bench. 

Judge Raggi reported on cost containment efforts by the Judicial Conference of the 
United States, noting that few affected the Committee, whose mandate did not involve making 
decisions about the expenditure of public monies.   

Judge Raggi also reported on her communications with members of the Federal Judicial 
Center’s Benchbook Committee, and particularly with Benchbook Committee Chair Judge Irma 
Gonzalez, and member, Judge Paul Friedman, regarding the Criminal Rules Committee’s referral 
to the Benchbook Committee of the question of “best practices” regarding the government’s 
Brady/Giglio disclosure obligations. Judge Raggi advised that the Benchbook Committee has 
invited her continued participation as it pursues the matter. 
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IV. CRIMINAL RULES ACTIONS 

A. Proposed Amendments Approved by the Supreme Court for Transmittal to 
Congress 

Judge Raggi reported that the following proposed amendments, approved by the Supreme 
Court and transmitted to Congress, will take effect on December 1, 2011, unless Congress acts to 
the contrary: 

1. Rule 1.  Scope: Definitions. Proposed amendment broadens the definition of 
telephone. 

2.  Rule 3.  The Complaint. Proposed amendment allows complaint to be made by 
telephone or other reliable electronic means as provided by Rule 4.1. 

3. Rule 4.  Arrest Warrant or Summons on a Complaint.  Proposed amendment 
adopting concept of “duplicate original,” allowing submission of return by 
reliable electronic means, and authorizing issuance of arrest warrants by 
telephone or other reliable electronic means as provided by Rule 4.1. 

4. Rule 4.1.  Complaint, Warrant, or Summons by Telephone or Other Reliable 
Electronic Means. Proposed amendment provides comprehensive procedure for 
issuance of complaints, warrants, or summons. 

5. Rule 6.  The Grand Jury. Proposed amendment authorizing grand jury return to be 
taken by video teleconference. 

6. Rule 9.  Arrest Warrant or Summons. Proposed amendment authorizing issuance 
of  warrant or summons by telephone or other reliable electronic means as 
provided by Rule 4.1. 

7.  Rule 32.  Sentencing and Judgment.  Proposed technical and conforming 
amendment concerning information in presentence report. 

8.  Rule 40.  Arrest for Failing to Appear in Another District or for Violating 
Conditions of Release Set in Another District.  Proposed amendment authorizing 
use of video teleconferencing. 

9. Rule 41.  Search and Seizure.  Proposed amendment authorizing request for 
warrants to be made by telephone or other reliable electronic means as provided 
by Rule 4.1 and return of warrant and inventory by reliable electronic means, and 
proposed technical and conforming amendment deleting obsolescent references to 
calendar days. 

10. Rule 43.  Defendant’s Presence.  Proposed amendment authorizing defendant to 
participate in misdemeanor proceedings by video teleconference. 
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11. Rule 49. Serving and Filing Papers.  Proposed amendment authorizing papers to 
be filed, signed, and verified by electronic means. 

B. Proposed Amendments Approved by the Judicial Conference 

Judge Raggi reported that the following amendments were approved by the Judicial 
Conference at its September 2011 meeting, and will be transmitted to the Supreme Court for 
review:  

1. Rule 5. Initial Appearance.  Proposed amendment providing that initial 
appearance for  extradited defendants shall take place in the district in which 
defendant was charged, and that non-citizen defendants in U.S. custody shall be 
informed that upon request a consular official from the defendant’s country of 
nationality will be notified, and that the government will make any other consular 
notification required by its international obligations. 

2. Rule 58. Initial Appearance.  Proposed amendment providing that in petty offense 
and misdemeanor cases non-citizen defendants in U.S. custody shall be informed 
that upon request a consular official from the defendant’s country of nationality 
will be notified, and that the government will make any other consular 
notification required by its international obligations. 

3. Rule 15.  Depositions. Proposed amendment authorizing deposition in foreign 
countries when the defendant is not physically present if court makes case-
specific findings regarding (1) the importance of the witness’s testimony, (2) the 
likelihood that the witness’s attendance at trial cannot be obtained, and (3) why it 
is not feasible to have face-to-face confrontation by either (a) bringing the witness 
to the United States for a deposition at which the defendant can be present or (b) 
transporting the defendant to the deposition outside the United States. 

4. Rule 37, Indicative Rulings: Proposed amendment authorizing district court to 
make indicative rulings when it lacks authority to grant belief because appeal has 
been docketed.   

With respect to Rule 15, Professor Beale reminded the Committee that, to the extent the 
Supreme Court’s return of an earlier version of the amended rule without comment signaled 
possible Sixth Amendment concerns about the admissibility of evidence obtained under the rule, 
the amendment had been revised so that Subsection (f) now stated explicitly that an order 
authorizing a deposition to be taken under the rule does not determine its admissibility. 

C. Proposed Amendments Approved by the Standing Committee for 
Publication in August 2011 

Judge Raggi reported that the following proposed amendments had been approved by the 
Standing Committee for publication: 

1. Rule 11.  Advice re Immigration Consequences of Guilty Plea; Advice re Sex 
Offender Registration and Notification Consequences of Guilty Plea.  
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2. Rule 12(b).  Clarifying Motions that Must Be Made Before Trial; Addresses 
Consequences of Motion; Provides Rule 52 Does Not Apply To Consideration Of 
Untimely Motion. 

3. Rule 34, Arresting Judgment: Conforming Changes To Implement Amendment to 
Rule 12. 

With respect to Rule 12(b), Judge Raggi advised that questions had been raised in the 
Standing Committee regarding the rule’s treatment of double jeopardy claims and its possible 
diminution of district court discretion to entertain late motions before trial.  The Standing 
Committee approved publication, concluding that it would be useful to learn whether such 
concerns were expressed in public comments. 

V. NEW PROPOSALS FOR DISCUSSION 

A. Rule 16(a)(2), Pretrial Disclosure of Government Work Product 

Judge Raggi reported that Standing Committee Chair, Judge Lee Rosenthal, had called 
attention to United States v. Rudolph, 224 F.R.D. 503 (N.D. Ala. 2004), which identified 
“scrivener’s error” in Rule 16(a)(2), in that restyled language could be construed to eliminate 
protection from discovery expressly provided to government work product under the predecessor 
rule. A report prepared by Professors Beale and King agreed with Rudolph’s assessment and 
noted that a total of four courts had now concluded that the revised rule contained a scrivener’s 
error. The reporters provided the Committee with language for a possible amendment. 

Judge Raggi invited discussion, noting that the matter did not require subcommittee 
consideration but could be addressed by the Committee as a whole. There was general agreement 
with one member’s observation that the error “is an embarrassment to the Committee” and 
warranted prompt correction. A motion being made and seconded to correct the scrivener’s error 
by amending the rule as recommended by the reporters,  

The Committee unanimously voted to amend Rule 16(a)(2) by adopting the language 
suggested by the reporters and to transmit the matter to the Standing Committee. 
 

Judge Raggi asked Professors Beale and King to draft a Committee Note to accompany 
the rule amendment, which Committee members would review by email.  Mr. McCabe observed 
that because the proposed amendment only corrected scrivener’s error, it could probably be 
reviewed under the Standing Committee’s expedited procedures, which permit technical and 
conforming changes to rules to be adopted without a hearing period and public comment. 

B. Rule 17, Seal of Court on Subpoenas 

The Administrative Office’s “Forms Working Group” asked the Committee to consider 
amending Rule 17(a) to eliminate the requirement that criminal subpoenas bear the seal of the 
issuing court. The Working Group noted the elimination of a parallel sealing requirement in the 
civil rules. 
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Judge Raggi and Judge Kravitz observed that there may be reasons for treating civil and 
criminal subpoenas differently to ensure compliance with the latter. 

Judge Raggi asked Mr. Hatten to comment on the burden for clerks’ offices in having to 
place seals on criminal subpoenas. Mr. Hatten stated that the seal requirement imposes no 
burden. 

Discussion revealed the Committee’s agreement that the seal of the court on a criminal 
subpoena served the useful purpose of ensuring compliance. 

A motion having been made and seconded, 

The Committee unanimously decided by voice vote not to amend Rule 17(a). 
 

C. Rule 6, Grand Jury Oaths 

A citizen request from Eric DeLeon asked the Committee to amend Rule 6(c) to state the 
oath required in grand jury proceedings or to provide a cross-reference to the text of that oath. 
Judge Raggi and the Committee reporters recommended no action but invited discussion. The 
Committee agreed that there was no problem requiring rule amendment. A motion having been 
made and seconded, 

The Committee unanimously decided by voice vote not to pursue an amendment to 
Rule 6(c). 
 

D. Rule 24(b), Peremptory Challenges 

Judge Raggi reported that Judge Robert E. Jones of the District of Oregon suggested that 
an amendment to Rule 24(b) to eliminate or reduce peremptory challenges would reduce costs 
for the judiciary. Members generally agreed that any cost reduction from such an amendment 
would be minimal. Such a significant change in the jury selection process would, however, 
undoubtedly prompt strong opposition from the bar. No member of the Committee voicing 
support for the proposal, and a motion having been made and seconded, 

The Committee unanimously decided by voice vote not to amend Rule 24(b). 
 

E. Rule 29, Summary Judgment Prior to Trial 

The Committee considered a proposal from Assistant Professor Carrie Leonetti of the 
University of Oregon School of Law to amend the criminal rules to authorize pre-trial awards of 
summary judgment to the defense. Upon review of a report prepared by Professor King that 
recommended against the proposal, no member of the Committee voiced support for an 
amendment. A motion having been made and seconded, 

The Committee unanimously decided by voice vote not to amend Rule 29. 
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F. Rule 6(e), Historically Significant Grand Jury Materials 

After the October agenda materials were distributed, the Committee received a proposal 
from Attorney General Eric H. Holder, Jr. to amend Rule 6(e) to establish procedures for the 
disclosure of historically significant grand jury materials, which some courts have done by 
invoking “inherent authority.” At Judge Raggi’s request, Kathleen Felton summarized the views 
expressed in the Attorney General’s letter. 

Judge Raggi formed a subcommittee to study the matter and report to the full Committee 
at its April meeting. Judge Keenan agreed to chair the subcommittee. Judges Malloy and Zagel, 
Professor Leipold, Ms. Brook, Ms. Felton, Mr. Wroblewski and Mr. Hatten will also serve, with 
Professors Beale and King providing legal support. 

G. Rule 17.1, Pretrial Procedures 

Judge Lawson noted that, at the Portland meeting, he had suggested that Rule 17.1 be 
amended to provide for certain matters, notably Brady/Giglio compliance, to be discussed at a 
pre-trial conference. He indicated that he had sent a draft proposal to Judge Tallman and wished 
to have the matter put on the next meeting agenda.  In response to Judge Raggi’s inquiry as to 
whether the content of pre-trial conferences should really be the subject of a rule (rather than best 
practices), Judge Lawson indicated that the Committee’s recent Brady/Giglio discussions 
persuaded him that the matter was important enough to deserve a rule. Judge Raggi asked 
Professors Beale and King to secure a copy of Judge Lawson’s proposal and to prepare a report 
for the Committee so that the matter could be discussed at the next meeting. 

VI. INFORMATION ITEMS 

A. Status Report on Legislation Affecting Criminal Rules 

Mr. Rose reported that no legislation was anticipated that would affect the Criminal 
Rules.  

B. Electronic Discovery 

Judge Raggi observed that district courts were increasingly confronting questions about 
electronic discovery in criminal cases, a matter that might merit future Committee consideration. 
Because the Civil Rules Committee has already done considerable work in the area, Judge Raggi 
stated that she would discuss the subject with Judge Kravitz and Ed Cooper, the Civil Rules 
Committee reporter, to benefit from their experience. 

Mr. Wroblewski advised that the Justice Department was working with Federal 
Defenders, the Administrative Office, and the Federal Judicial Center to develop protocols for 
discovery of electronically stored information and drafts were expected in six to eight months. 
Judge Raggi asked if these protocols might be shared with the Committee for possible discussion 
as an information item. 
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C. Inter-Committee Forms Subcommittee 

Judge Lawson and Professor King, the Committee’s representatives to the Inter-
Committee Forms Subcommittee, reported that the Subcommittee was exploring the possibility 
of a unified approach to forms among the five advisory rules committees and, thus, sought 
information as to each advisory committee’s practices. 

Professor King advised that until 1983, Criminal Rule 58 encouraged the use of some 27 
appended forms pertaining to complaints, indictments, informations, etc.  In 1983, Rule 58 and 
the appended forms were abrogated, so that no mention of forms is made in the criminal rules. 
(There are, however, forms appended to the rules governing habeas procedures under 28 U.S.C. 
§§ 2254 and 2255.)  Rather, a Forms Working Group in the Administrative Office develops 
forms for use in criminal proceedings. Judge Lawson asked whether this Forms Working Group 
should be added to the Inter-Committee Forms Subcommittee. Judge Raggi stated that, because 
there have been no complaints about forms produced by the AO’s Forms Working Group, there 
appeared to be no reason for the Committee to seek to reassume a role in that area. Accordingly, 
Judge Lawson and Professor King will report to the Forms Subcommittee that the Criminal 
Rules Committee, in contrast to other advisory committees, has played little role in the process 
of developing and revising criminal forms and that the assignment of that responsibility to the 
AO Forms Working Group seems satisfactory. 

VII. SUBCOMMITTEE ASSIGNMENTS 

Judge Raggi identified the Committee’s active subcommittees as follows: 

A. Rule 12 Subcommittee 

Judge England, Chair 
Judge Lawson 
Professor Leipold 
Ms. Brook 
Ms. Felton 
Mr. Wroblewski 
 

B. Rule 11 Subcommittee 

Judge Rice, Chair 
Judge Lawson 
Judge Malloy 
Professor Leipold 
Mr. Cunningham 
Ms. Felton 
Mr. Wroblewski 
 

C. Rule 6(e) Subcommittee 

Judge Keenan, Chair 
Judge Malloy 
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Judge Zagel 
Professor Leipold 
Ms. Brook 
Ms. Felton 
Mr. Wroblewski 
Mr. Hatten 

 
All other subcommittees having completed their work, Judge Raggi declared them 

dissolved. 

VIII. FUTURE MEETINGS AND HEARINGS 

Judge Raggi announced that the Committee will next meet on Monday and Tuesday, 
April 23-24, 2012, at the Federal Courthouse in San Francisco, California.  The autumn 2012 
meeting will be held on Thursday and Friday, October 18-19, 2012, at the Administrative Office 
in Washington, D.C. 

Hearing dates on criminal rules published for public comment are scheduled for January 
6, 2012, in Phoenix, Arizona, in conjunction with the Standing Committee meeting; and 
February 12, 2012, in Washington, D.C. Members will be advised in advance as to whether 
public comments are received necessitating one or both of these hearings. 

Before the Committee adjourned, Judge Tallman expressed his thanks to all members and 
staff for the honor of serving as chair, congratulated Judge Raggi on her appointment, and 
promised his continued support for the work of the Committee. 

All business being concluded, Judge Raggi adjourned the meeting. 

January 5-6, 2012 Page 479 of 561



January 5-6, 2012 Page 480 of 561



 

 

 

 

 

 

TAB 10 

January 5-6, 2012 Page 481 of 561



January 5-6, 2012 Page 482 of 561



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

   MARK R. KRAVITZ
CHAIR

PETER G. McCABE
SECRETARY

CHAIRS OF ADVISORY COMMITTEES

JEFFREY S. SUTTON
APPELLATE RULES

EUGENE R. WEDOFF
BANKRUPTCY RULES

DAVID G. CAMPBELL
CIVIL RULES

REENA RAGGI
CRIMINAL RULES

SIDNEY A. FITZWATER
EVIDENCE RULES

MEMORANDUM

DATE: December 7, 2011

TO: Judge Mark R. Kravitz, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Judge Jeffrey S. Sutton, Chair
Advisory Committee on Appellate Rules

RE: Report of Advisory Committee on Appellate Rules

I. Introduction

The Advisory Committee on Appellate Rules met on October 13 and 14, 2011, in
Atlanta, Georgia.  The Committee discussed a number of existing items, including a proposal to
amend Appellate Rule 6 in tandem with proposed amendments to Part VIII of the Bankruptcy
Rules.  It considered the possibility of a future project to amend the Appellate Rules in the light
of electronic filing.  And it removed two items from its agenda.

This report does not present any action items for consideration at the Standing
Committee’s January meeting.  In particular, the proposed amendment to Appellate Rule 6 is not
yet ready to be presented for approval for publication; rather, the Committee’s goal is to finalize
that proposal at its April 2012 meeting.  But the Committee would welcome the opportunity to
obtain the Standing Committee’s views on the Rule 6 proposal at the January meeting. 
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1  These minutes have not yet been approved by the Committee.

2  A sketch of the proposed amendments to Appellate Rule 6 is enclosed with this report. 

Accordingly, Part II of this report discusses that proposal.  Part III describes the Committee’s
initial discussion of possible amendments to the Appellate Rules in the light of electronic filing. 
Part IV covers other matters.

The Committee has scheduled its next meeting for April 12 and 13, 2012, in Washington,
DC.

Detailed information about the Committee’s activities can be found in the Reporter’s
draft of the minutes of the October meeting1 and in the Committee’s study agenda, both of which
are attached to this report.

II. The proposal to amend Appellate Rule 6

As discussed in the report of the Bankruptcy Rules Committee, that Committee is
working on a proposal to amend Part VIII of the Bankruptcy Rules – the rules that govern
appeals from bankruptcy court to a district court or bankruptcy appellate panel (“BAP”).  In
connection with that project, the Bankruptcy and Appellate Rules Committees have been
working together on a proposal to amend Appellate Rule 6 in order to ensure that Rule 6
dovetails with the amended Part VIII Rules.  The Appellate Rules Committee is indebted to the
Bankruptcy Rules Committee for its expert input on the Rule 6 proposal.  The proposed
amendments to Rule 6 would update that Rule’s cross-references to the Bankruptcy Part VIII
Rules; would amend Rule 6(b)(2)(A)(ii) to remove an ambiguity dating from the 1998 restyling;
would add a new Rule 6(c) to address permissive direct appeals from the bankruptcy court under
28 U.S.C. § 158(d)(2); and would revise Rule 6 to take account of the range of methods available
now or in the future for dealing with the record on appeal.2  The first and second of these
changes are straightforward, and for that reason are not discussed in this report.  The third and
fourth of these changes pose drafting challenges; these changes are discussed in Parts II.A and
II.B below.  II.C sums up by considering whether, despite the challenges discussed in II.A and
II.B, it is still worthwhile to proceed with the Rule 6 proposal during the current rulemaking
cycle.

A. Proposed new Rule 6(c) concerning direct bankruptcy appeals

The Appellate Rules do not currently address in explicit terms the topic of permissive
direct appeals from a bankruptcy court to a court of appeals under 28 U.S.C. § 158(d)(2).  At the
time that Section 158(d)(2) came into being as part of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (“BAPCPA”), the Appellate Rules Committee decided that no
immediate action was necessary with respect to the Appellate Rules, because BAPCPA put in
place interim procedures for administering the new direct appeals mechanism.  Some of those
interim procedures were subsequently displaced by the 2008 addition of subdivision (f) in
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3  The latest drafts of the relevant Bankruptcy Rules are included in Appendix B to the
report of the Bankruptcy Rules Committee.

4  Adopting such language seems generally advisable in the light of the shift to electronic
filing; and such language seems particularly salient in the case of proposed Rule 6(c) because –
as noted in Part II.A – that Rule will incorporate by reference the Part VIII Rules that deal with
the record on appeal. 

Bankruptcy Rule 8001.  The Committee now considers it worthwhile to specify in more detail
the way in which the Appellate Rules apply to direct appeals under Section 158(d)(2), and the
Bankruptcy Rules Committee’s Part VIII project provides an opportune context in which to
obtain input and guidance on this question.

Proposed Appellate Rule 6(c) would treat the record on direct appeals differently than
existing Rule 6(b) treats the record on bankruptcy appeals from a district court or BAP.  Rule
6(b) contains a streamlined procedure for redesignating and forwarding the record on appeal,
because in the appeals covered by Rule 6(b) the appellate record will already have been
compiled for purposes of the appeal to the district court or the BAP.  In the context of a direct
appeal, the record will generally require compilation from scratch.  The closest model for the
compilation and transmission of the bankruptcy court record would appear to be the rules chosen
by the Part VIII project for appeals from the bankruptcy court to the district court or the BAP. 
Thus, Rule 6(c) in the sketch enclosed with this report incorporates the relevant Part VIII rules
by reference3 while making some adjustments to account for the particularities of direct appeals
to the court of appeals.

B. Methods for dealing with the record on appeal

Both the Bankruptcy Rules Part VIII project and the project to revise Appellate Rule 6
have highlighted changes in the treatment of the record.  The Appellate Rules as they currently
exist were drafted on the assumption that the record on appeal would be available only in paper
form.  Reflecting the fact that the bankruptcy courts were ahead of other federal courts in making
the transition to electronic filing, the proposed Part VIII Rules are drafted with a contrary
presumption in mind: The default principle under those Rules is that the record will be made
available in electronic form.  In revising Rule 6(b) and in drafting new Rule 6(c), the Appellate
Rules Committee’s goal is to adopt language that can accommodate the various ways in which
the lower-court record could be made available to the court of appeals – e.g., in paper form; or in
electronic files that can be sent to the court of appeals; or by means of electronic links.4  It is this
endeavor that has proven most challenging, and on which the Appellate Rules Committee would
particularly welcome input from the Standing Committee.

A description of the Committee’s consideration of these challenges can be found in the
minutes of the October 2011 meeting.  Since the time of that meeting, participants have
continued to try to reach consensus on appropriate language.  Instead of referring to
“forwarding” the record, the enclosed sketch refers to “furnishing” or “providing” the record. 
That choice among terms is one of the questions the Committee has not yet resolved.  An
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additional question is whether the text of the Rule should make explicit the range of methods that
can constitute “furnishing” or “providing” or whether that level of detail should be left to the
Committee Note.  Bracketed sentences in proposed Rules 6(b)(2)(C) and 6(c)(2)(B) illustrate
ways of addressing this issue in the text of the Rule.

C. Timing of the Rule 6 revision

As noted above, the proposed changes to Rule 6 would adjust that Rule to reflect the
ongoing shift to electronic filing.  The amended Rule 6 would then differ from the rest of the
Appellate Rules (which have not yet been adjusted to take account of electronic filing), and the
approach adopted for Rule 6 would have implications for future amendments to the other
Appellate Rules.  This raises the question whether it is worthwhile to proceed with the Rule 6
amendments without (yet) amending the rest of the Appellate Rules to address electronic filing.

If Rule 6 is revised to refer to “furnishing” or “providing” the record, Rule 6 will stand in
contrast to other aspects of the Appellate Rules (which were drafted against a background
assumption that the record would be compiled and sent in paper form).  Broader terms such as
“furnish” or “provide” may eventually become appropriate for use in the context of non-
bankruptcy appeals.  Part III below discusses the possibility of a broader project to review and
revise the Appellate Rules in the light of electronic filing and service.  In that broader project,
the rules that speak of “retaining,” “forwarding,” “sending,” and “filing” the record or other
court documents would warrant review.

Even if the Committee later concludes that it is appropriate to adopt for the other
Appellate Rules the new terminology selected for Rule 6, there will presumably be a time lag
between the effective date of the Rule 6 revisions and the effective date of the broader
electronic-filing-related revisions.  That time lag would not be ideal, but it is not a reason to hold
back the Rule 6 project.  The Appellate Rules already provide a distinctive set of procedures for
the treatment of the record in the context of bankruptcy appeals, so one additional difference in
terminology does not seem likely to add a great deal more to the confusion that any generalist
litigator would experience when encountering a bankruptcy appeal.

There is also a chance that the Committee will later conclude that the terminology
adopted for Rule 6 is not suitable for non-bankruptcy appeals.  Once again, though such an
outcome would not be optimal, the risk does not seem to justify delaying the Rule 6 proposal.  In
fact, experience with an amended Rule 6 may help to inform the Committee’s consideration of
broader questions relating to the Appellate Rules’ treatment of electronic filing.  And the Part
VIII project provides an opportunity to obtain comments from the bankruptcy appeals bar in the
context of their review of the Part VIII project.

It will, of course, be very important to ensure that the language selected for Appellate
Rule 6 will fit with the language employed in the revised Part VIII Rules. The two Committees
will continue to work together toward this end.  The Standing Committee’s guidance on the
questions raised here will be of great assistance in the drafting effort.
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III. A possible project to amend the Appellate Rules in the light of electronic filing

At its October 2011 meeting, the Committee discussed the possibility of amending the
Appellate Rules to take account of the shift to electronic filing and service.  Now that almost all
circuits accept electronic filings, it seems worthwhile to consider taking up such a project. 
Moreover, the proposed amendments to Part VIII of the Bankruptcy Rules provide a potential
model for the treatment of some of the issues raised by electronic filing and service.

There are a significant number of Appellate Rules that could be affected by such a
project.  As to some of those Rules, one approach might be to add language stating that circuits
that permit or require certain filings to be electronic may promulgate local rules prescribing
particular technical requirements governing the manner of filing.  Of course, such amendments
would implicate the usual policy choices concerning when and how to permit or encourage the
promulgation of local rules.

In terms of topic areas that might form the focus of an electronic-filing project, several
obvious examples come to mind.  Provisions that require service by the clerk might no longer be
necessary in cases where all parties participate in (and will receive notice through) CM/ECF. 
The project might also include review of Rule 25's provisions for electronic service and filing as
well as Rule 26(c)’s treatment of the three-day rule.  As noted in Part II above, one of the most
significant changes that CM/ECF may bring to appellate practice concerns the treatment of the
record; if the appellate judges and clerks can access the district court record by means of links in
the electronic docket, then the need for a paper record may eventually dissipate.  In turn, changes
in the handling of the record might – but will not necessarily – lead to changes in the nature of
any appendix.  And some of the Appellate Rules’ detailed instructions concerning the format of
briefs and other papers may be unnecessary for electronic filings. 

Not all of these issues will necessitate Rule amendments.  In some instances, a practice
may not yet be sufficiently widespread to warrant treatment in the Rules.  In other instances, the
existing Rules may be flexible enough to permit new practices relating to electronic service and
filing.  In drafting any amendments to the Rules, it will be important to provide the capacity to
accommodate future technological advances.

Even this brief overview demonstrates that these issues are unlikely to be unique to the
Appellate Rules Committee.  The Committee believes that it would be beneficial to coordinate
its efforts – on such a project – with those of the other Advisory Committees.

IV. Other information Items

At the October 2011 meeting, the Committee discussed the proposal to amend Rule 29(a)
to treat federally recognized Native American tribes the same as states for purposes of amicus
filings.  Such an amendment would authorize tribes to file amicus briefs without party consent or
court leave and (under the structure employed by the current Rule 29) would also exempt tribes
from the authorship-and-funding disclosure requirement set by Rule 29(c)(5).  The Committee
noted that the Eighth, Ninth, and Tenth Circuits have expressed varying views on the desirability
of adopting such a provision either in the Appellate Rules or in a local rule.  Members also
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discussed whether parity of treatment (under Rule 29) should be extended not only to Native
American tribes but also to municipalities.  Members indicated that it would be helpful to obtain
the views of all the circuits on these questions; accordingly, I have written to the Chief Judge of
each circuit to seek that input.

The Committee also discussed a proposal to address the sealing or redaction of briefs or
record materials on appeal.  Although the comment giving rise to this item focused on the
difficulties that redacted briefs create for would-be amicus filers, the possible issues concerning
sealing on appeal extend more broadly.  These issues intersect with the treatment of similar
issues in the district court, and with questions considered by other Judicial Conference
committees.  Thus, any rulemaking response to such questions would require coordination with
all affected committees.  The circuits currently take a range of approaches to sealing on appeal. 
The D.C. Circuit and Federal Circuits direct the litigants – at the outset of the appeal – to review
the record, reach agreement on whether some or all sealed portions can be unsealed, and present
that agreement to the district court.  In some other circuits, materials that were sealed in the
district court presumptively remain sealed on appeal.  By contrast, the Seventh Circuit requires a
timely motion to maintain sealing for purposes of appeal.  In the light of the diversity of
approaches among the circuits, one central question will be whether there is a need for a uniform
national rule.  An alternative to rulemaking might be an informational project that gathers and
shares the current circuit approaches so that each circuit can evaluate its own approach in light of
possible alternatives.

The Committee discussed a proposal to amend Rule 28 to authorize the inclusion of
introductions in briefs.  Members noted that experienced appellate lawyers often include
introductions and that such introductions can be useful.  Amending Rule 28 to mention the
possibility would reflect existing practice and would make that practice more accessible to less
sophisticated lawyers.  But members also noted possible downsides, such as the possibility that
some of the newly-encouraged introductions would be inartful and unhelpful.  The Committee
plans to discuss this proposal further at its spring meeting.  At that point the Committee will also
have the benefit of any comments submitted on the related proposal (currently out for comment)
to amend Rule 28(a) to consolidate the statements of the case and of the facts.

The Committee removed from its agenda a proposal to amend Rule 4(a)(4) to address
potential problems arising from the possibility of a time lag between entry of the order disposing
of a tolling motion and entry of any resulting amended judgment.  The Committee’s
consideration of this proposal was informed by the efforts of the Civil/Appellate Subcommittee,
which worked hard to find a way to address this issue without creating unintended problems.  In
the end, each possible approach had costs that appeared to outweigh its benefits.  Most recently,
the Committee considered the possibility of recommending to the Civil Rules Committee that
Civil Rule 58(a)'s separate document requirement be extended to encompass orders disposing of
tolling motions.  Serious concerns, however, were raised about such a proposal; in particular, a
number of participants worried that the existing levels of district court noncompliance with the
separate document requirement would worsen if the requirement were to be expanded.  Members
questioned the wisdom of amending the Rules to address this issue in the absence of evidence of
actual problems caused by the current Rules.
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The Committee also removed from its agenda a proposal to amend Rule 4(a)(2) – which
concerns relation forward of premature notices of appeal – in response to issues raised by the
petition in CHF Industries, Inc. v. Park B. Smith, Inc., 130 S. Ct. 622 (2009).  The caselaw on
premature notices of appeal includes some circuit splits, but the most notable of those circuit
splits are lopsided splits and most of those splits appear likely to resolve themselves without
rulemaking action.  It proved challenging to draft an amendment that would improve on the
status quo, and some members were concerned that if Rule 4(a)(2) were amended to list the
scenarios in which current law permits relation forward, it would encourage less careful practices
among would-be appellants.  Members believed that leaving the practice unspecified in the Rule
would allow courts to continue to rescue appeals where relation forward is currently permitted
but would not encourage litigants to rely on the availability of such rescues.

The Committee discussed briefly the fact that the Federal Judicial Center’s report on
appellate cost awards has generated positive changes in some local circuit practices.  The
Committee reviewed recent certiorari petitions concerning the Appellate Rules, but did not
identify any new items that should be added to its agenda at this time.
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*****New material is underlined; matter to be omitted is lined through.

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE*****

Rule 6. Appeal in a Bankruptcy Case From a Final1

Judgment, Order, or Decree of a District Court or2

Bankruptcy Appellate Panel3

(a) Appeal From a Judgment, Order, or Decree of a4

District Court Exercising Original Jurisdiction in a5

Bankruptcy Case. An appeal to a court of appeals from a6

final judgment, order, or decree of a district court exercising7

jurisdiction under 28 U.S.C. § 1334 is taken as any other civil8

appeal under these rules.9

(b) Appeal From a Judgment, Order, or Decree of a10

District Court or Bankruptcy Appellate Panel Exercising11

Appellate Jurisdiction in a Bankruptcy Case.12

(1) Applicability of Other Rules. These rules13

apply to an appeal to a court of appeals under 28 U.S.C.14

§ 158(d)(1) from a final judgment, order, or decree of a15

district court or bankruptcy appellate panel exercising16

appellate jurisdiction under 28 U.S.C. § 158(a) or (b).17

But there are 3 exceptions, but with these qualifications:18

(A) Rules 4(a)(4), 4(b), 9, 10, 11, 12(b) 12(c),19

13-20, 22-23, and 24(b) do not apply; 20

January 5-6, 2012 Page 493 of 561



2

(B) the reference in Rule 3(c) to “Form 1 in1

the Appendix of Forms” must be read as a2

reference to Form 5; and 3

(C) when the appeal is from a bankruptcy4

appellate panel, the term “district court,” as used in5

any applicable rule, means “appellate panel.”; and6

(D) in Rule 12.1, “district court” includes a7

bankruptcy court or bankruptcy appellate panel.8

(2) Additional Rules. In addition to the rules made9

applicable by Rule 6(b)(1), the following rules apply: 10

(A) Motion for rRehearing.11

(i) If a timely motion for rehearing under12

Bankruptcy Rule 8015 8023 is filed, the time to13

appeal for all parties runs from the entry of the14

order disposing of the motion. A notice of appeal15

filed after the district court or bankruptcy appellate16

panel announces or enters a judgment, order, or17

decree – but before disposition of the motion for18

rehearing – becomes effective when the order19

disposing of the motion for rehearing is entered. 20

(ii) Appellate review of  If a party intends to21

challenge the order disposing of the motion – or22

the alteration or amendment of a judgment, order,23
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or decree upon the motion – then requires the1

party, in compliance with Rules 3(c) and2

6(b)(1)(B), to amend a previously filed notice of3

appeal.  A party intending to challenge an altered4

or amended judgment, order, or decree must file a5

notice of appeal or amended notice of appeal.  The6

notice or amended notice must be filed within the7

time prescribed by Rule 4 – excluding Rules8

4(a)(4) and 4(b) – measured from the entry of the9

order disposing of the motion.10

(iii) No additional fee is required to file an11

amended notice. 12

(B) The rRecord on aAppeal. 13

(i) Within 14 days after filing the notice of14

appeal, the appellant must file with the clerk15

possessing the record assembled in accordance16

with Bankruptcy Rule 8006 8009 – and serve on17

the appellee – a statement of the issues to be18

presented on appeal and a designation of the19

record to be certified and sent [furnished]20

[provided] to the circuit clerk. 21

(ii) An appellee who believes that other parts22

of the record are necessary must, within 14 days23
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after being served with the appellant's designation,1

file with the clerk and serve on the appellant a2

designation of additional parts to be included. 3

(iii) The record on appeal consists of: 4

• the redesignated record as provided above;5

6

• the proceedings in the district court or7

bankruptcy appellate panel; and 8

• a certified copy of the docket entries9

prepared by the clerk under Rule 3(d). 10

(C) Forwarding [Furnishing] [Providing] the11

rRecord. 12

(i) When the record is complete, the district13

clerk or bankruptcy appellate panel clerk must14

number the documents constituting the record and15

send promptly [furnish] [provide] them them16

promptly to the circuit clerk together with a list of17

the documents correspondingly numbered and18

reasonably identified to the circuit clerk.  [For this19

purpose, a document may be [furnished]20

[provided] to the circuit clerk either by transferring21

it (or a copy of it) in paper or electronic form or by22

supplying the circuit clerk means of electronic23
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access to it.] [The court of appeals may adopt a1

local rule defining the acceptable methods for2

[furnishing] [providing] those documents to the3

circuit clerk.] Unless directed to do so by a party4

or the circuit clerk If the record is [furnished]5

[provided] in paper form, the clerk will not send to6

the court of appeals documents of unusual bulk or7

weight, physical exhibits other than documents, or8

other parts of the record designated for omission9

by local rule of the court of appeals, unless10

directed to do so by a party or the circuit clerk. If11

the exhibits are unusually bulky or heavy exhibits12

are to be sent in paper form, a party must arrange13

with the clerks in advance for their transportation14

and receipt.15

(ii) All parties must do whatever else is16

necessary to enable the clerk to assemble and17

forward [furnish] [provide] the record.  When the18

record is [furnished] [provided] in paper form,19

tThe court of appeals may provide by rule or order20

that a certified copy of the docket entries be sent in21

place of the redesignated record, b.  But any party22

may request at any time during the pendency of the23

appeal that the redesignated record be sent. 24

January 5-6, 2012 Page 497 of 561



6

(D) Filing the rRecord. Upon receiving the record1

– or a certified copy of the docket entries sent in2

place of the redesignated record – the circuit clerk3

must file it and immediately notify all parties of4

the filing date When the district clerk or5

bankruptcy appellate panel clerk has [furnished]6

[provided] the record, the circuit clerk must note7

that fact on the docket.  The date noted on the8

docket serves as the filing date of the record for9

purposes of [these Rules] [Rules 28.1(f), 30(b)(1),10

31(a)(1), and 44].  The circuit clerk must11

immediately notify all parties of the filing date. 12

(c)  Direct Review by Permission Under 28 U.S.C. §13

158(d)(2).  14

(1) Applicability of Other Rules.  These rules15

apply to a direct appeal by permission under 28 U.S.C.16

§ 158(d)(2), but with these qualifications:17

(A) Rules 3-4, 5(a)(3), 6(a), 6(b), 8(a), 8(c),18

9-12, 13-20, 22-23, and 24(b) do not apply;19

(B) the last sentence in Rule 5(d)(3) does not20

apply; and21

(C) as used in any applicable rule, “district22

court” or “district clerk” includes – to the extent23
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appropriate – a bankruptcy court or bankruptcy1

appellate panel or its clerk.2

(2) Additional Rules.  In addition to the rules3

made applicable by Rule 6(c)(1), the following rules4

apply:5

(A) The Record on Appeal.  Bankruptcy6

Rule 8009 governs the record on appeal.7

(B) [Furnishing] [Providing] the Record.8

Bankruptcy Rule 8010 governs completing and9

[furnishing] [providing] the record.  [But the court10

of appeals may adopt a local rule defining the11

acceptable methods for [furnishing] [providing]12

the record to the circuit clerk.] 13

(C) Stays Pending Appeal.  Bankruptcy14

Rule 8007 applies to stays pending appeal.15

(D) Duties of the Circuit Clerk.    When the16

bankruptcy clerk has [furnished] [provided] the17

record, the circuit clerk must note that fact on the18

docket.  The date noted on the docket serves as the19

filing date of the record for purposes of [these20

Rules] [Rules 28.1(f), 30(b)(1), 31(a)(1), and 44].21

The circuit clerk must immediately notify all22

parties of the filing date.23
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(E) Filing a Representation Statement.1

Unless the court of appeals designates another2

time, within 14 days after entry of the order3

granting permission to appeal, the attorney who4

sought permission to appeal must file a statement5

with the circuit clerk naming the parties that the6

attorney represents on appeal.7

*    *    *
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DRAFT

Minutes of Fall 2011 Meeting of
Advisory Committee on Appellate Rules

October 13 and 14, 2011
Atlanta, Georgia

I. Introductions

Judge Jeffrey S. Sutton called the meeting of the Advisory Committee on Appellate
Rules to order on Thursday, October 13, 2011, at 8:30 a.m. at the Ritz-Carlton Hotel in Atlanta,
Georgia. The following Advisory Committee members were present: Judge Michael A.
Chagares, Judge Robert Michael Dow, Jr., Justice Allison H. Eid, Judge Peter T. Fay, Professor
Amy Coney Barrett, Mr. Kevin C. Newsom, and Mr. Richard G. Taranto.  Mr. Douglas Letter,
Appellate Litigation Counsel, Civil Division, U.S. Department of Justice (“DOJ”), was present
representing the Solicitor General.  Also present were former Committee members Judge Kermit
E. Bye, Mr. James F. Bennett, and Ms. Maureen E. Mahoney; Mr. Dean C. Colson, liaison from
the Standing Committee; Professor Daniel R. Coquillette, Reporter for the Standing Committee;
Mr. Peter G. McCabe, Secretary to the Standing Committee; Mr. Jonathan C. Rose, Rules
Committee Officer in the Administrative Office (“AO”); Benjamin Robinson, deputy in the
Rules Committee Support Office; Mr. Leonard Green, liaison from the appellate clerks; and Ms.
Marie Leary from the Federal Judicial Center (“FJC”).  Also attending the meeting’s opening
session were Dean Robert Schapiro and Professor Richard D. Freer of Emory Law School.

Judge Sutton welcomed the meeting participants.  He introduced two of the Committee’s
new members, Judge Chagares and Mr. Newsom.  He observed that Judge Chagares was
replacing Judge Bye, and that Judge Chagares’s chambers were formerly those of another
Appellate Rules Committee Chair, Justice Alito.  Judge Sutton noted that Mr. Newsom had
clerked for Judge O’Scannlain and for Justice Souter, that he had served as Alabama’s Solicitor
General, and that he chairs the appellate litigation group at Bradley Arant Boult Cummings in
Birmingham, Alabama.  Judge Sutton reported that the third new member of the Committee –
Neal Katyal, former Acting Solicitor General of the United States – was unable to attend the
meeting.  Judge Sutton also welcomed Mr. Rose and Mr. Robinson and noted that they both
came to the AO from Jones Day, where Mr. Rose was a partner and Mr. Robinson an associate. 
Professor Coquillette observed that Mr. Rose and Mr. Robinson are doing a wonderful job in
their new positions.  Judge Sutton thanked the three departing Committee members – Judge Bye,
Mr. Bennett, and Ms. Mahoney – for their superb service to the Committee.  Judge Bye stated
what a pleasure it had been to work with the Committee.  During the meeting, Judge Sutton
thanked Mr. McCabe, Mr. Rose, Mr. Robinson, and the AO staff for their preparations for and
participation in the meeting. 
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Dean Schapiro welcomed the Committee to Atlanta and introduced Professor Freer,
whom Judge Sutton had invited to address the Committee on the topic of rulemaking.  Professor
Freer presented an assessment and critique of the rulemaking process, with a focus on the Civil
Rules.  Professor Freer asserted that there have been two big problems with the rulemaking
process over the past 15 to 20 years: first, that the rulemakers have been too active, and second,
that some of the rules amendments were directed toward nonexistent problems.  During the
roughly three-quarters of a century of federal rulemaking under the Rules Enabling Act there
have been more than 30 sets of amendments – 14 of which took effect within the last 15 years. 
The increased frequency of rule amendments creates fatigue among judges, practitioners, and
academics, with the result that people no longer pay attention to pending rule amendments and
when amendments take effect there is no “buy-in” among those who must read and apply the
Rules.

Professor Freer gave two examples of the public’s lack of engagement with the
rulemaking process.  One was a case in which the court was unaware that the 2000 amendment
to Civil Rule 26(b)(1) had changed the presumptive scope of discovery from nonprivileged
matter relevant to “the subject matter” of the action to nonprivileged matter relevant to any
party’s “claim or defense.”  In fact, Professor Freer stated, a recent study has suggested that this
change in Rule 26(b)(1) has had no actual impact.  Another example was the 2007 restyling of
the Civil Rules; Professor Freer reported that when he had mentioned the upcoming restyling to
practitioners, none of them knew about it.  The Civil Rules, Professor Freer asserted, are not read
by lay people; they are read by lawyers who are familiar with the pre-restyling language. 
Professor Freer pointed out that changes in well-established terminology impose costs.  For
instance, changing the term “directed verdict” in Civil Rule 50 to “judgment as a matter of law”
means that Civil Rule 50's language now differs from the language in many cognate state
procedure rules.  The restyling of the Civil Rules has required law firms to revise many standard
forms, and has required new editions of many treatises and casebooks.

Professor Freer suggested that the rulemaking process is dominated by a small group of
people who set the rulemaking agenda.  One cannot, he suggested, impose changes from the top;
rather, buy-in is needed from those who use the Rules.  Rule amendments, Professor Freer
concluded, should be like faculty meetings: rare and purposeful.  A participant asked Professor
Freer for his thoughts on the reasons for the increase in rulemaking activity.  He responded that
he does not have an explanation for the increase, but he suggested that perhaps members of the
Rules Committees feel that they should work on rules changes every year.  Professor Freer
argued that the rulemakers’ activities used to be more focused; for example, in the 1966
amendments to the Civil Rules the rulemakers overhauled party joinder.

An attorney member noted that it is expensive for firms to buy the new editions of
treatises and rule books; this member also agreed that there are a lot of differences between
federal and state procedural rules that do not make much sense.  Professor Freer observed that
states are less likely to have the resources to engage in continual updates to their rules.  He
posited that the Rules Committees’ focus on issues such as restyling had distracted the
committees from focusing on larger issues.  He stated that the Rules Committees had done a
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good job with the Civil Rules amendments relating to electronic discovery but he argued that
they had not done as well in responding to concerns about pleading.

Professor Coquillette observed that Professor Freer is a valued coauthor of the Moore’s
Federal Practice treatise.  Professor Coquillette pointed out that from the perspective of the Rules
Committees, three factors have contributed to the frequency of rule amendments.  First, the
Committees often must respond to legislative initiatives to change the Rules. Second, the
Supreme Court has taken an active role, in recent decisions, in interpreting the Rules.  Third,
changes in technology have required changes in the Rules – for example, with respect to
electronic filing and electronic discovery.

Judge Sutton asked Professor Freer whether he would prefer a system in which each set
of Rules were revised only every five years.  Professor Freer responded that such a system would
be beneficial; whether the interval were five years or three years, such a system would provide
users of the Rules with some predictability.  An appellate judge member asked Professor Freer
for his views on local rules.  Professor Freer observed that local rules are very important in
everyday practice; commentators often discuss the issue of disuniformity arising from local
rules, but he stated that he does not have a sense of whether that is a serious problem.  Another
appellate judge member voiced the view that there should be no local rules, and that federal
practice should be entirely uniform throughout the country.  An attorney member asked whether
the time lag between a rule amendment’s initial introduction and its effective date risks rendering
rule amendments obsolete before they even take effect.  Professor Freer added that part of the
time lag is due to the layers of public participation built into the rulemaking process, and he
argued that this is ironic given that many interested parties do not participate in that process.  An
attorney participant voiced doubt that reducing the frequency of rule amendments would increase
participation by lawyers.  

An attorney member asked whether the restyling of the Rules had made the Rules more
accessible to new lawyers.  Professor Freer conceded that it had, but argued that older lawyers
had invested a lot of effort in becoming familiar with the pre-restyling version of the Rules.  A
member noted that law students may find the restyled Rules more accessible, but they will still
need to contend with the pre-restyling version of the Rules when they research older cases. 
Professor Coquillette noted that the Bankruptcy Rules have not yet been restyled, and that many
litigants in bankruptcy court are pro se.

Judge Sutton asked Professor Freer whether he feels that it would be useful to amend a
Rule where the Rule’s text does not currently reflect actual practice.  For example, Appellate
Rule 4(a)(2)’s text provides little guidance as to the circumstances when a premature notice of
appeal will relate forward.  Is it helpful to the bench and bar for the Rules to codify what the
courts are doing in caselaw?  Professor Freer responded that it would be useful to amend the
Rule to reflect current practice, particularly if a majority view can be identified.
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Judge Sutton thanked Professor Freer for his thought-provoking presentation.  It is
always important, he noted, to keep in mind the costs as well as the benefits of amending the
Rules.  

II. Approval of Minutes of April 2011 Meeting

A motion was made and seconded to approve the minutes of the Committee’s April 2011
meeting.  The motion passed by voice vote without dissent.

III. Report on June 2011 Meeting of Standing Committee

Judge Sutton summarized relevant events at the Standing Committee’s June 2011
meeting.  The Standing Committee approved for publication proposed amendments to Rules 28
and 28.1 concerning the statement of the case, and proposed amendments to Form 4 concerning
applications to appeal in forma pauperis.  Those proposals, along with previously-approved
proposals to amend Rules 13, 14, and 24, are currently out for public comment.  Judge Sutton
noted that the Standing Committee has created a Forms Subcommittee to coordinate the efforts
of the Advisory Committees to review their forms and the process for amending them.  

Judge Sutton reported that the proposed amendments to Appellate Rules 4 and 40 (which
will clarify the treatment of the time to appeal or to seek rehearing in civil cases to which a
United States officer or employee is a party) are currently on track to take effect on December 1,
2011 (absent contrary action by Congress).  Because the time to appeal in a civil case is set not
only by Appellate Rule 4 but also by 28 U.S.C. § 2107, legislation has been introduced that will
make the same clarifying change to Section 2107.  Such a change is very important in order to
avoid creating a trap for unsophisticated litigants.  The goal is for the amendment to Section
2107 to take effect simultaneously with the amendments to Rules 4 and 40.  

IV. Action Items

A. For publication

1. Item No. 09-AP-C (FRAP 6 / direct bankruptcy appeals) and Item No.
08-AP-L (FRAP 6(b)(2)(A) / Sorensen issue)

Judge Sutton invited Professor Barrett to introduce these items, which relate to proposals
to amend the Appellate Rules’ treatment of appeals in bankruptcy matters.  Professor Barrett
observed that the context for these items is the Bankruptcy Rules Committee’s project to amend
Part VIII of the Bankruptcy Rules (dealing with appellate procedure in bankruptcy).  She
reminded members that the two Committees had held a joint meeting in spring 2011 to discuss
the Part VIII project and related proposals concerning Appellate Rule 6.  During summer 2011,
Professor Barrett attended (and the Reporter participated telephonically in) a meeting to further
discuss these issues.
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Professor Barrett provided an overview of the proposals to amend Appellate Rule 6. 
Rule 6(a) addresses appeals from a district court exercising original jurisdiction in a bankruptcy
case.  Rule 6(b) governs appeals from a district court or a bankruptcy appellate panel (BAP)
exercising appellate jurisdiction in a bankruptcy case.  Rule 6 does not currently address the
procedure for taking a permissive appeal directly from the bankruptcy court to the court of
appeals under 28 U.S.C. § 158(d)(2).  Since Section 158(d)(2)’s enactment in 2005, direct
appeals under that provision have been governed by interim statutory provisions that referenced
Appellate Rule 5.  The proposed amendments would add a new subdivision (c) to Rule 6 that
would govern such direct appeals.  The proposals would also make several amendments to Rule
6(b)’s treatment of appeals from district courts or BAPs exercising appellate jurisdiction.

The Reporter observed that Rule 6's title would be amended to reflect an expanded
breadth of application.  Various portions of the Rule’s text would be restyled.  Cross-references
to statutory and rules provisions would be updated.  Under Rules 6(b) and 6(c), Rule 12.1's
indicative-ruling procedure would apply to appeals in bankruptcy cases, with references to the
“district court” read to include a bankruptcy court or BAP.  

Rule 6(b)(2) would be revised to remove an ambiguity that had resulted from the 1998
restyling: Instead of referring to challenges to “an altered or amended judgment, order, or
decree,” the Rule would refer to challenges to “the alteration or amendment of a judgment, order,
or decree.”  (The 2009 amendments to Rule 4(a)(4) removed a similar ambiguity from that Rule.) 
The amended provision would read: “If a party intends to challenge the order disposing of the
motion – or the alteration or amendment of a judgment, order, or decree upon the motion – then
the party, in compliance with Rules 3(c) and 6(b)(1)(B), must file a notice of appeal or amended
notice of appeal.  The notice or amended notice must be filed within the time prescribed by Rule
4 – excluding Rules 4(a)(4) and 4(b) – measured from the entry of the order disposing of the
motion.”  In the second of these sentences, Professor Kimble has suggested replacing “The
notice or amended notice” with “It.”  The Reporter stated that she disagrees with this suggestion;
the longer option is clearer, and given the importance of this filing requirement, clarity is key. 
Mr. Letter stated that “The notice or amended notice” is clearer; two appellate judge members
and an attorney participant expressed agreement with this view.

The Reporter pointed out that a number of the proposed changes to Rule 6(b)(2)(C) and
(D) – and a number of aspects of proposed Rule 6(c) – are designed to reflect the ongoing shift to
electronic filing.  This shift is changing the way in which the record is assembled and transmitted
to the court of appeals.  The proposed amendments use the term “transmit” to denote both
transmission of a paper record and transmission of an electronic record; they use the term “send”
to denote transmission of a paper record.  An appellate judge suggested that the proposals’ use of
the term “transmit” is clear when read in context.  Professor Barrett pointed out that the Part VIII
proposals also use the term “transmit.”  Mr. McCabe reported that the Bankruptcy Rules
Committee had discussed this term at length during its fall 2011 meeting, and had decided to
include a definition of “transmit” for the purposes of the Part VIII rules.  An appellate judge
member asked how the Civil Rules and the other Appellate Rules treat the topic of electronic
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filing and transmission; this member also asked whether the proposed Part VIII rules will define
“transmit.” 

An attorney member asked whether the language proposed for Rule 6 would encompass
all the possible modes of furnishing the record; for example, he noted that a record could be sent
in paper form, or could be transmitted as an electronic document, or could be made available in
the form of a set of links to portions of the electronic record.  Mr. Green observed that when the
record is transmitted electronically this is usually accomplished by transmitting a list of the
record’s components, which can then be accessed by document number.  In the Sixth Circuit, he
reported, the court directly accesses any desired portions of the record.  Mr. Green concluded
that there are a variety of ways in which the record can be furnished to the court of appeals and
that the various methods are changing over time.  The attorney member suggested that the term
“transmit” does not seem to encompass instances where the court below sends a list or index as
opposed to the documents themselves; he proposed that better terms might be “furnish” or
“provide.”  He noted that such a change in terminology could also affect any cross-references to
the transmission of the record.  A district judge member agreed that a broader term like “furnish”
or “provide” seems preferable.  Mr. Robinson observed that the Committee Note to the original
adoption of Appellate Rule 11 uses the term “transmit.”  An attorney participant pointed out that
the term “send” could be read to encompass electronic transmission, and that using “send”
specifically to denote paper transmission would not be clear.  

Judge Sutton noted that it will be important to discuss this issue with the Bankruptcy
Rules Committee and to coordinate with that Committee in preparing proposals for consideration
at the Committees’ spring meetings.  Professor Coquillette predicted that the Standing
Committee will have a heavy agenda at the June 2012 meeting, and he suggested that it would be
advisable to discuss the Appellate Rule 6 proposal at the Standing Committee’s January 2012
meeting.  Judge Sutton proposed that the Committee should try to settle on appropriate
terminology for the Rule 6 draft in advance of the January 2012 Standing Committee meeting.

Mr. Green noted that these questions about electronic transmission relate to more general
issues about the need to consider updating the Appellate Rules to address electronic filing.  (The
Committee discussed those broader issues later in the meeting.)  The Committee briefly
discussed other features of the Rule 6 proposal, including the treatment of stay requests and the
treatment of materials that had been sealed in the lower court.  Professor Barrett suggested that it
would promote clarity to state in Rule 6(c)(2)(C) that Rule 8(b) (in addition to Bankruptcy Rule
8007) applies to requests for stays pending appeal.

The Committee determined by consensus to work further on the drafting of the Rule 6
proposal in advance of the January 2012 Standing Committee meeting.
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V. Discussion Items

A. Item No. 08-AP-D (FRAP 4(a)(4))

Judge Sutton invited Mr. Taranto to introduce Item No. 08-AP-D, which concerns Peder
Batalden’s suggestion that the Committee amend Appellate Rule 4(a)(4) to address potential
problems arising from the possibility of a time lag between entry of the order disposing of a
tolling motion and entry of any resulting amended judgment.  Mr. Taranto began by suggesting
that this is an issue that started small; then it got bigger; and now it seems that perhaps the
balloon has burst.  He noted that sometimes it is not clear whether an order has “disposed of” a
postjudgment motion.  Moreover, he noted, in some instances the time lag between entry of such
an order and entry of a resulting amended judgment might be longer than the 30-day time limit
for taking an appeal.  The Committee considered various ways to address this issue, but found
that each possibility carried a risk of creating other problems.  Mr. Taranto recalled that he had
suggested that the Committee consider proposing to the Civil Rules Committee that it broaden
Civil Rule 58(a)’s separate document requirement.  Mr. Taranto observed that a number of
participants had expressed concern about such a proposal – notably the participants in the
Appellate Rules Committee’s joint discussion with the Bankruptcy Rules Committee, and also
Professor Cooper.  A central concern, Mr. Taranto noted, is that district courts already neglect to
comply with the existing separate document requirement.  Mr. Taranto closed his introductory
remarks by wondering whether this item presented an example of the occasions that Professor
Freer had posited, when rulemaking changes are not warranted.

Judge Sutton thanked Mr. Taranto for his work on this item, and noted that Ms. Mahoney
had also participated in the efforts to find a solution.  Judge Sutton observed that Mr. Batalden
had identified a potential problem.  It is not clear, however, how frequently this problem arises in
practice.  Any changes in the mechanics of Rule 4(a) are delicate in light of the fact that statutory
appeal deadlines (such as those set in 28 U.S.C. § 2107) are jurisdictional.  Improving the clarity
of Rule 4 is an important goal, and the Committee tried diligently to find a way to address Mr.
Batalden’s concerns, but each possibility that the Committee discussed raised potential
problems.  Judge Sutton suggested that it was time for the Committee to determine what to do
with this item.

An appellate judge participant stated that it would be worthwhile to explore the question
further.  An attorney participant suggested that, if this issue comes up in practice, courts are
likely to interpret the term “disposing of” in Rule 4(a)(4) in a way that preserves appeal rights; it
might be better, this participant posited, to leave the issue to the courts.  An attorney member
stated that, although he had not recently reviewed the prior options considered by the
Committee, he recalled that each presented difficult issues; one should not, this member
suggested, amend the Rule absent a real need to do so.  A participant asked the Reporter what
she thought; she responded that the concerns about district-court noncompliance with the
separate document requirement seem well-founded, and she wondered whether the costs of
amending Rule 4(a)(4) might outweigh the benefits.  
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A member moved that the Committee remove this item from its agenda until a case
raising this problem is brought to the Committee’s attention.  The motion was seconded and 
passed by voice vote without dissent.  Judge Sutton undertook to write to Mr. Batalden and thank
him for his helpful suggestion.

B. Item No. 09-AP-B (definition of “state” and Indian tribes)

Judge Sutton invited Justice Eid to introduce this item, which concerns Daniel Rey-
Bear’s proposal that federally recognized Native American tribes be treated the same as states
for purposes of amicus filings.  Justice Eid described Mr. Rey-Bear’s proposal and noted that the
Committee had received resolutions in support of the proposal from the National Congress of
American Indians and the Coalition of Bar Associations of Color.  She reminded the Committee
that it had asked Ms. Leary and the FJC to research the treatment of tribal amicus filings in the
courts of appeals.  Ms. Leary found that motions to make such filings are ordinarily granted, and
that the filings are largely concentrated in the Eighth, Ninth, and Tenth Circuits.  At the
Committee’s request, Judge Sutton wrote to the Chief Judges of those three circuits to ask for
their circuits’ views on the proposal to amend Appellate Rule 29 to treat tribes the same as states
and also for their views on the possibility of adopting a local rule on the subject.  Chief Judge
Riley subsequently reported that he had circulated the inquiry to three relevant Eighth Circuit
committees and had received only three responses, of which two favored either a national or a
local rule amendment and one favored only a local rule amendment if appropriate.  Circuit Clerk
Molly Dwyer reported that the Ninth Circuit supported the proposal to amend Rule 29 and
offered some drafting suggestions for such an amendment.  The Reporter added that, since
receiving those responses, the Committee had also received a response from Chief Judge
Briscoe, who reported that the Tenth Circuit judges had considered Judge Sutton’s inquiry and
that a majority of the judges saw no need to amend Rule 29.  Chief Judge Briscoe reported that
the discussion was lively but that the majority view was clear that Native American tribes should
not be treated differently from other litigants.

Justice Eid summarized the Committee’s prior discussions, noting that those discussions
had focused on the value of treating Native American tribes with dignity and also on the question
of whether municipalities should also be accorded the right to file amicus briefs without party
consent or court leave.  Judge Sutton observed that there are strong arguments both for and
against amending Rule 29.  As to the dignity issue, he noted that tribes share qualities with both
states and the federal government.  He observed that, if anything, Supreme Court Rule 37.4 is
harder to explain, from this perspective, because Rule 37.4 permits municipal governments, but
not Native American tribes, to file amicus briefs without party consent or court leave.  Often, he
noted, when the Appellate Rules are amended the Supreme Court also amends its own rules in a
similar fashion.  One possible course of action would be to amend Rule 29 to treat both tribes
and municipalities the same as states.  Although one Committee member had earlier asked why
those types of entities should be treated better – for purposes of amicus filings – than foreign
governments are, one could argue that it is possible to draw the line at the United States’ border. 
On the other side of the argument, Judge Sutton noted that the Eighth, Ninth, and Tenth Circuits
have voiced a spectrum of views on this proposal – as have the members of the Standing
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Committee.  There are no local rules in any circuit that currently take the approach that is
proposed for Rule 29.

Judge Sutton suggested that one possible course of action would be to write to the Chief
Judges of all the circuits to share with them the Committee’s discussions and research, and to
state that although the Committee is not moving ahead with a national rule change at this point, it
is open to each circuit to adopt a local rule authorizing Native American tribes to file amicus
briefs without party consent or court leave.  The letter could report that a number of Committee
members favor such a rule but that the Committee is not prepared at this point to adopt it as an
amendment to Rule 29.  The responses to such a letter, he suggested, could help the Committee
discern whether it makes sense to amend Rule 29.  On the other hand, though a circuit could
adopt a local rule permitting amicus filings as of right by Native American tribes, it does not
appear that a circuit would have authority to adopt a local rule exempting Native American tribes
from Rule 29(c)(5)’s authorship-and-funding disclosure requirement.  Professor Coquillette
cautioned against sending a letter that would encourage the proliferation of local rules.

Alternatively, Judge Sutton suggested, he could write to the Chief Judges of all the
circuits to solicit their views concerning the proposal to amend Rule 29.  A district judge
member stated that it would be useful to do so.  This member stated that he finds the dignity
argument compelling, but that if there were resistance from the courts of appeals, that would give
him pause.  One participant suggested that although the dignity argument is appealing, not
everyone is persuaded by it and the issue is one with political overtones.  An attorney participant
argued that it would be preferable for the Committee to follow the Supreme Court’s lead
concerning the question of tribal amicus filings.  Mr. Letter stated that he supported the idea of
soliciting the views of the rest of the circuits; he also reiterated the DOJ’s position that Native
American tribes should be consulted and he offered the DOJ’s help in arranging that
consultation.  It was suggested that it would be helpful if the DOJ could explain in writing its
views concerning consultation.

An attorney member asked whether anyone had asserted that Native American tribes
have been deterred from proffering amicus briefs due to the requirement of seeking court leave
to file them.  Judge Sutton responded that such a concern does not seem to be the motivating
factor in Mr. Rey-Bear’s proposal.  The attorney member also observed that the overall issue of
tribal amicus filings includes not only Rule 29(a)’s provision concerning filing without court
leave or party consent but also Rule 29(c)(5)’s requirement of the authorship-and-funding
disclosure.

A committee member asked whether soliciting the views of the other circuits would
provide the Committee with useful information; this member noted that the Committee is already
aware that the Tenth Circuit strongly opposes amending Rule 29.  Judge Sutton responded that if
it turns out that there is a lopsided division in views among the circuits – for example, if no
circuits other than the Tenth Circuit oppose amending Rule 29 – then some members might find
that information to be relevant.  A district judge member agreed and suggested that if that were
to turn out to be the case, that information might even persuade the Tenth Circuit to reconsider
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its own view of the matter.  

An appellate judge member offered a differing view, arguing that the Committee has the
information it needs and that it should decide whether to amend Rule 29.  This member argued in
support of treating tribes the same as states for purposes of amicus filings; the member stated
that such an approach would have no downside and that the rule amendment could also
encompass municipalities and could be justified on the grounds that all large, important,
sovereign entities should be treated similarly under Rule 29.  The Reporter stated that although
the extent of tribal government authority is much debated and has been altered in Supreme Court
decisions since 1978, the doctrine is still clear that Native American tribes retain their
sovereignty except to the extent that it has been removed by a federal treaty, by a federal statute,
or by implication of the tribes’ status as “domestic dependent nations.”  An attorney member
observed that the term “state” is now defined by Appellate Rule 1(b) to include United States
territories, which are not sovereign entities; under Rules 1(b) and 29(a), those non-sovereign
entities are permitted to file amicus briefs without party consent or court leave.  This member
asked whether amending Rule 29(a) to treat tribes the same as states would be perceived as
having broader implications for legal doctrines concerning tribal authority.  A participant
responded that the answer to that question is unclear.  In any event, this participant observed,
those who oppose treating tribes the same as states for purposes of Rule 29(a) may do so for
reasons unrelated to their views of tribal sovereignty; such opponents may have a general
aversion to amicus filings and may view the requirement of a motion for leave to file an amicus
brief as a useful hurdle.  

An attorney member asked whether the Committee knows how frequently municipalities
seek leave to file amicus briefs in the courts of appeals.  A district judge member noted that a
letter soliciting the views of the circuits concerning tribal amicus filings could also solicit their
views concerning municipal amicus filings.  Mr. Letter argued that, given the range of views
expressed by the three circuits the Committee consulted to date, the Committee should not move
forward without consulting the remaining circuits.  The attorney member expressed support for
asking the circuits about both tribal amicus filings and municipal amicus filings, in order to get a
sense of how a rule change would affect the courts’ functioning.  An appellate judge member
observed that such information would not change the assessment of the dignity argument.  But
the attorney member responded that this information would illuminate the likely impact of a rule
change.  Another attorney participant stated that it would be useful to learn the views of the other
circuits.  An appellate judge member stated that the inquiry to the circuits should ask about both
tribal and municipal amicus filers.  

An attorney member – turning to the question of the disclosure requirement – observed
that as one moves along the spectrum from the federal government to other government entities
the likelihood of ghostwritten briefs increases (though it is still low).  States with well-developed
appellate operations write their own amicus briefs, but that might not always be true of states
with less-developed appellate litigation functions.  When a brief is circulated among the
members of the National Association of Attorneys General, those reviewing the brief want to
know who wrote it.  An appellate judge member agreed that states’ practices vary.  Another
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attorney member asked whether one could amend Rule 29(c)(5) to apply the authorship-and-
funding disclosure requirement to all amici, including government amici.  Such an approach
would differ from that taken in Supreme Court Rule 37.6, but, he argued, the practicalities of
amicus briefs differ as between filings in the courts of appeals and filings in the Supreme Court. 
Mr. Letter noted that if the disclosure requirement extended to the United States’ amicus filings,
the United States’ answers to all the questions would always be “No.”  A participant asked
whether extending the disclosure requirement to the United States would raise separation of
powers issues.  An attorney participant asked whether such an amendment to Rule 29(c)(5)
would run counter to the presumption that one should not amend a rule that is functioning well.  

By consensus, the Committee resolved to return to this item at its spring 2012 meeting.

C. Item No. 10-AP-A (premature notices of appeal)

Judge Sutton introduced this item, which concerns the possibility of amending Appellate
Rule 4(a)(2) to reflect the treatment of premature notices of appeal.  He noted that it would be
hard to guess, from the current language of Rule 4(a)(2), the way that the caselaw treats the
various situations in which a premature notice of appeal might be filed.  The caselaw itself
appears to be developing in a way that shows a convergence of approaches among the circuits. 
The exception is the treatment of instances when an order disposing of fewer than all claims or
parties is followed by disposition as to all remaining claims or parties; the majority view allows
relation forward in that circumstance but the Eighth Circuit takes the opposite view.

Judge Sutton noted three possible approaches that the Committee could take.  It could
amend Rule 4(a)(2) to codify the majority approach to common scenarios; this would provide
information that the average litigant could not infer from current Rule 4(a)(2).  Or the Committee
could choose not to amend the rule and to allow the caselaw to continue to develop.  Or the
Committee could amend Rule 4(a)(2) to narrow the range of circumstances in which relation
forward is permitted; although such an amendment could provide a bright line rule, it would
overrule a good deal of precedent and could lead to the loss of appeal rights.  Judge Sutton asked
whether Committee members would support the latter approach; no members indicated support
for it.  He then asked whether the Committee was interested in amending the Rule to codify
existing practices.

Mr. Letter suggested that it would be useful to provide clarity and to diminish the need to
research the law.  A district judge member asked whether it would be possible to amend the
Committee Note to provide this clarification.  Mr. McCabe explained that it is not an option to
amend the Notes without amending the Rule text.  Professor Coquillette recalled that Professor
Capra had published (through the FJC) a pamphlet discussing aspects of the original Committee
Notes to the Federal Rules of Evidence that warranted clarification (in some instances, because
the rule discussed in the relevant Note was later altered by Congress).  Professor Coquillette
pointed out that there is a preference for not citing caselaw in Committee Notes because the
cases might later be overruled.
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Judge Sutton asked how often rules have been amended in order to codify existing
practices.  The Reporter noted the example of Civil Rule 62.1 and Appellate Rule 12.1,
concerning indicative rulings.  However, Professor Coquillette observed that such codification is
not the norm.  An attorney participant suggested that making the law more accessible provides a
good reason for rulemaking.  But an appellate judge member noted that, on the other hand, it
might be argued that specifying in the rule the instances in which a premature notice of appeal
relates forward might encourage imprecise practice concerning notices of appeal.

An attorney member asked whether it would be possible to amend Rule 4(a)(2) merely by
substituting “an appealable” for “the,” so that the Rule would read: “A notice of appeal filed
after the court announces a decision or order – but before the entry of an appealable judgment or
order – is treated as filed on the date of and after the entry.”  That amendment could be
accompanied by an explanatory Committee Note.  However, one problem with that language
might be its potential breadth; it could be read to cover, for example, a notice of appeal filed
after entry of a clearly interlocutory order and well before entry of final judgment.

An attorney participant turned the Committee’s attention to another possible amendment
illustrated in the materials.  This proposal would leave the existing language of Rule 4(a)(2) as it
stands and then add: “Instances in which a notice of appeal relates forward under the first
sentence of this provision include, but are not limited to, those in which a notice is filed”
(followed by a list of instances in which relation forward is permitted under current law).  The
attorney pointed out that this proposal was incoherent because the examples in which current law
permits relation forward do not actually fit within the language of Rule 4(a)(2)’s current text. 
An attorney member pointed out that this inconsistency would not arise if “an appealable” were
substituted for “the” in the current text of Rule 4(a)(2).  But the attorney participant responded
that such a change could broaden the application of relation forward beyond that permitted by
current doctrine.

An appellate judge member agreed with the concern – voiced earlier in the discussion –
that such an amendment to Rule 4(a)(2) could unduly encourage parties to file notices of appeal
early.  This member suggested that it might be better not to amend the rule.  He moved to
remove this item from the Committee’s agenda.  The motion was seconded and passed by voice
vote without opposition.

D. Item No. 10-AP-I (consider issues raised by redactions in appellate briefs)

Judge Sutton invited Judge Dow to introduce Item No. 10-AP-I, which concerns
questions raised by sealing or redaction of appellate filings.  Judge Dow observed that this item
arose from a suggestion by Paul Alan Levy – an attorney at Public Citizen Litigation Group –
that redaction of appellate briefs creates problems for would-be filers of amicus briefs.  Sealing
on appeal, Judge Dow noted, raises questions beyond those that concern amici.  He noted a
number of related but distinct issues, such as issues raised by protective orders in the district
court that seal discovery materials, and issues concerning redactions pursuant to the recently-
adopted privacy rules.  In contrast to questions relating to protective orders governing discovery,
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the question of sealing on appeal solely concerns materials filed with the court.

Judge Dow observed that there are a number of different possible approaches to sealing
on appeal.  One approach is that taken by the D.C. Circuit and Federal Circuit; these circuits
require the litigants – at the outset of the appeal – to review the record, mutually agree on
whether some or all sealed portions can be unsealed, and present that agreement to the court or
agency below.  Some other circuits appear to operate on the assumption that materials that were
sealed in the district court presumptively remain sealed on appeal.  A third approach is that taken
by the Seventh Circuit (and in some instances by the Third Circuit); this approach provides a
grace period during which matters sealed below remain sealed on appeal, but mandates that
those matters are unsealed (to the extent they appear in the record on appeal) if no motion is
made within the grace period to maintain the seal on appeal.

Judge Dow suggested several questions for the Committee to consider.  An initial
question is whether there should be a national rule governing sealing on appeal.  A national rule,
he observed, would create a uniform approach.  He noted the underlying principle that court
business should be public.  An appeal, he pointed out, comes later in the court process and the
original reason for sealing an item in the court below may have dissipated by the time of the
appeal.  Another question is who should review the question of sealing at the time of the appeal. 
One possibility is to put the onus on the parties to review the continued appropriateness of any
sealing orders.  Another possibility would be to place this burden on the lower court.  One
advantage of that approach is that the district judge is familiar with the record.  But requiring the
district judge to review sealing orders at the conclusion of every case would be overbroad,
because not all judgments are appealed; a narrower approach would provide that the judge’s duty
to review any sealing orders would be triggered by the filing of a notice of appeal.  A third
possibility would be to adopt the Seventh Circuit approach and require the parties to an appeal to
make a motion if they desire the sealing to continue on appeal.

Judge Dow pointed out that this set of issues is complex, and that a number of areas
require further study – for instance, concerning the question of sealing in criminal appeals.  He
observed that it will be important to consider how the CM/ECF systems are working.  For
example, in the Seventh Circuit, the CM/ECF system has sealed functionality (so that the district
judge assigned to the case can view sealed filings through CM/ECF).  Courts are in different
places on these questions.

The Reporter posited that the question of sealing on appeal is distinct from the question
of protective orders concerning discovery materials under Civil Rule 26(c).  In the latter context,
many or all of the sealed materials may never be filed with the court; by contrast, sealing on
appeal by definition concerns materials filed by a party in support of or in opposition to a request
for action by the court.  Judge Sutton, noting the variation among the circuits’ approaches to
sealing on appeal, suggested that the Committee discuss the significance of that variation. 
Professor Coquillette responded that one approach would be to wait for the Supreme Court to
resolve these questions; another approach would be to pursue uniformity through the
promulgation of a national rule.  Mr. McCabe pointed out the salience of the Judicial Conference
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Committee on Court Administration and Case Management (“CACM”).  CACM’s jurisdiction,
he noted, encompasses questions of privacy and sealing.  He observed that those planning the
Next Generation of CM/ECF have approved two requirements for the next iteration of the
CM/ECF system: First, the system must accommodate a sealed as well as a non-sealed level of
filing; and second, there should be a system for “lodging” submissions with the court without
actually filing them.  An attorney participant asked how frequently non-parties make motions to
unseal a sealed filing.

Judge Sutton suggested that it might be useful to form a working group to consider these
issues further; the group could consider not only the possibility of a rule change but also
alternatives to rulemaking.  Mr. Letter agreed to work with Judge Dow and the Reporter on this
topic.  Judge Sutton invited any other member who is interested to participate in this effort.  By
consensus, the Committee retained this item on its study agenda.

VI. Additional Old Business and New Business

A. Item No. 11-AP-B (FRAP 28 / introductions in briefs)

Judge Sutton invited the Reporter to introduce Item No. 11-AP-B, which concerns the
possibility of amending Rule 28 to discuss the inclusion of introductions in briefs.  The Reporter
stated that this topic grows out of Committee discussions concerning the proposal – currently out
for comment – that would amend Rule 28 to combine the statement of the case and of the facts. 
Some participants in those discussions had suggested that it would be useful for Rule 28 to alert
lawyers to the possibility of including an introduction in their brief.  Participants had also
discussed a related idea of moving the statement of issues (currently provided for in Rule
28(a)(5)) so that it would follow rather than precede the statement of the case.  Rather than
attempt to address these issues in the context of the proposal concerning the statement of the
case, the Committee had added these questions to its agenda as a separate item.

Few rules currently address the question of introductions in briefs, though experienced
appellate litigators often include them.  Eighth Circuit Rule 28A(i)(1) requires appellants to
include an up-to-one-page statement that includes a summary of the case and a statement of
whether oral argument should be heard; appellees may include a responsive statement.  Mr.
Letter has mentioned to the Committee that the Ninth Circuit is considering adopting a local rule
on introductions in briefs.  Apart from that, there do not appear to be local circuit rules on point. 
The Supreme Court rules do not address introductions; the first item in a Supreme Court brief is
the Questions Presented (in which experienced litigators may include a few sentences that serve
the role of an introduction).  Thanks to helpful research by Holly Sellers, the Committee is aware
that three states have relevant provisions.  Kentucky requires a very brief introduction (one or
two sentences concerning the nature of the case).  New Jersey permits a “preliminary statement”
of up to three pages.  Washington permits the inclusion of an introduction.

Amending Rule 28 to discuss introductions would codify current practice and might
simplify the lawyer’s task by making clear that an introduction is permissible.  Promoting the
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inclusion of introductions would be helpful to the extent that those introductions are well-
written.  But such an amendment might also have costs.  Not all introductions would be skillfully
drafted.  Some might include factual assertions that are not tied to the record.  Some might try to
present too many ideas “up front.”  Given those possible costs, perhaps this is something that
should be dealt with, if at all, by local rule.  If a national rule were to be drafted, it presumably
would permit but not require an introduction.  Other things that the rule might address could
include the introduction’s length (presumably the introduction would count toward the overall
length limit for the brief); guidance concerning the introduction’s contents; the introduction’s
placement in the brief (a necessary topic given that Rule 28(a) directs that the listed items appear
in the order stated in the rule); and the respective roles of the introduction and the summary of
argument.

Judge Sutton suggested that a central question is whether Rule 28 should be amended to
reflect current practice concerning introductions.  An attorney participant suggested that such an
amendment is unnecessary because the proposed amendments to Rules 28 and 28.1 that are
currently out for comment give lawyers flexibility to include an introduction as part of the
statement of the case.  An attorney member agreed that this item is “a solution in search of a
problem”; he currently includes introductions in his briefs.  Mr. Letter disagreed, arguing that
although experienced appellate lawyers include introductions, the rest of the bar may not be
aware that they can do so under the current Rule.  He noted that when he advises young lawyers
to add an introduction in a brief, they often come back to him, after reading Rule 28, to ask
whether it is permissible to do so.  

Judge Sutton observed that if the currently published proposals are adopted, Rule
28(a)(6) would require “a concise statement of the case setting out the facts relevant to the issues
submitted for review and identifying the rulings presented for review, with appropriate
references to the record (see Rule 28(e)).”  The attorney participant suggested that it would be
possible to amend this provision to mention “an optional introduction.”  But even without such a
modification, she argued, the published language would permit the inclusion of an introduction
as part of the statement of the case.

An attorney member asked how one would describe the appropriate contents of an
introduction.  Mr. Letter stated that an introduction can usefully state what the case is about and
identify the basic arguments.  The attorney member responded that it seems difficult to formulate
just what an introduction should contain.  An attorney participant suggested that it would be
counter-productive to specify the contents of the introduction because flexibility is important;
the best approach if one is mentioning an introduction, she argued, would be a simple reference
to “an optional introduction.”  An appellate judge member asked whether mentioning an
“optional introduction” would suggest by implication that no other optional components can be
included in the brief.  By way of comparison, it was noted that Rule 28(a)(10) currently requires
“a short conclusion stating the precise relief sought.”  The attorney participant stated her
understanding that this provision requires the brief to state what the appellant is asking the court
of appeals to do with the judgment below (reverse, vacate, or the like).
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A member, noting that the proposal concerning the statement of the case is currently out
for comment, asked whether it would be wise to amend Rule 28 twice in a row.  Judge Sutton
responded that if the Committee were to decide that the rule should discuss introductions, it
would be possible to hold the currently published amendment and bundle it with the proposal
concerning introductions.  Mr. McCabe observed that the Committee Note of the currently
published proposal could be revised after the comment period.

A member suggested that it did not make sense to amend Rule 28 to discuss
introductions.  Two attorney members agreed with this view, as did two other participants.  A
district judge member suggested that it could be useful to provide guidance concerning
introductions in the Committee Note.  Two appellate judge members agreed with this idea, as did
two other participants (one of those participants reiterated her alternative suggestion that the rule
text could be revised to refer to an “optional introduction”).  Mr. Letter advocated adding a
discussion of introductions either to the rule text or to the Committee Note in order to raise
awareness concerning the possibility of including introductions; he argued that it would be better
to address this topic in the rule text than in the Note.  Professor Coquillette advised against
including in the Committee Note something that should be addressed in the rule text.  An
appellate judge member stated that junior lawyers need guidance, and advocated addressing
introductions either in the rule text or in the Note.  

Judge Sutton suggested that – because it was time for the Committee to break for the day
– Mr. Letter could formulate proposed language for a rule amendment that the Committee could
then consider the next day.  The following morning (after discussing the other matters noted
below) the Committee resumed its discussion of this topic.

Mr. Letter offered some possible language to describe what should be included in the
introduction.  An appellate judge member asked whether an introduction differs from the
summary of argument.  Mr. Letter answered in the affirmative: An introduction says what the
case is about and summarizes one or two key arguments.  The Reporter asked whether one would
ever omit the summary of argument because an introduction took its place.  Mr. Letter suggested
that judges’ views on this point would differ.  Another appellate judge member predicted that
adding a new section to the brief would tend to make briefs longer (because, currently, not all
briefs are as long as they could be under the length limits).  And in the case of unsophisticated
litigants, this member suggested, authorizing the inclusion of an introduction could dilute the
usefulness of the summary of the argument.  Mr. Letter predicted that, without a rule that
mentions introductions, experienced litigators will continue to include them and inexperienced
lawyers will continue not including them.  An appellate judge member predicted that most
judges would not wish to encourage the inclusion of another section in briefs, and that judges
certainly would not wish to render the summary of argument optional.  This member stated that
it seems difficult to draft rule language that would explain the difference between the
introduction and the summary of argument.  The difference, he observed, is that the summary of
argument is legalistic and the introduction is not, but it is hard to know how to say that in a rule
without confusing the reader.  Mr. Letter observed that circuits could address the matter by local
rule.  He asked whether Assistant United States Attorneys in the Third Circuit include
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introductions.  An appellate judge member stated that they usually do not.

By consensus, the Committee decided to keep this item on its agenda and discuss it again
at the Spring 2012 meeting.

B. Item Nos. 11-AP-D (changes to FRAP in light of CM/ECF), 08-AP-A
(changes to FRAP 3(d) in light of CM/ECF), and 11-AP-C (same)

Judge Sutton introduced this topic, which concerns a couple of specific proposals for
amending Appellate Rule 3(d), as well as a broader proposal for reviewing all of the Appellate
Rules’ functioning, in the light of electronic filing and service.  He observed that there will
always be some litigants who submit paper filings; the question is when and how to amend the
rules to address the growing prevalence of electronic filings.  He invited Mr. Green to provide a
further introduction to this topic.

Mr. Green noted that all but two circuits have moved to the electronic world.  (The
Eleventh Circuit will come online within a year or so; the Federal Circuit has yet to come
online.)  The systems in a number of circuits are mature.  Local practices have developed side by
side with the Appellate Rules.  A key question concerns the treatment of the record and
appendix.  An attorney member asked whether the Sixth Circuit’s CM/ECF system is
coordinated with those of the district courts within the Sixth Circuit.  Mr. Green reported that the
systems are coordinated.  The bankruptcy courts were the first to come online, then the district
courts, and now the court of appeals.  The courts are now at the stage of developing the Next
Generation of CM/ECF.  There are some areas where the Appellate Rules are silent concerning
electronic filings.  There is no urgent need to revise the Rules, but over the next couple of years
it would make sense to consider amending them.

Judge Sutton asked whether any meeting participants were aware of Appellate Rules that
urgently need revision in light of the shift to electronic filing.  An appellate judge said that he
was not aware of any such rules; the big advantage of the advent of electronic filing, he noted, is
that the court is always open to receive such filings.  Mr. Letter stated that although there is no
urgent need for a rule amendment, it would make sense to consider whether to change Appellate
Rule 26(c)’s “three-day rule” (which adds three days to a given period if that period is measured
after service and service is accomplished electronically or by a non-electronic means that does
not result in delivery on the date of service).  Mr. Letter reported that lawyers constantly ask why
the three-day rule encompasses electronic service.  The problems with electronic service, he
noted, are decreasing.  Mr. Green agreed that including electronic service within the three-day
rule seems like an anachronism.

Mr. Letter noted the possibility that a judge who receives an electronic brief might print
it in a format that yields page numbers that differ from those referred to in the briefs.  Mr. Green
observed that electronic briefs are always required to be filed in PDF format.  Mr. Letter
responded that PDF briefs can be manipulated to yield different fonts.  An appellate judge
member stated that he does not change the appearance of briefs in this manner.  Mr. Letter asked
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whether it would make sense for cross-references in briefs to refer to something other than page
numbers.  An attorney member responded that numbering the paragraphs in a brief would be an
unappealing prospect.  Another member suggested that even if a judge prints a brief in another
format, he or she could return to the originally-filed version when determining what to refer to in
the course of an oral argument.  Another appellate judge observed that he had not heard of this
phenomenon causing problems.  

Judge Sutton suggested that changes relating to electronic filing and service might be
addressed over the next few years through a joint project with the other Advisory Committees. 
Professor Coquillette stated that he would raise this possibility with Judge Kravitz (the Chair of
the Standing Committee).  Mr. McCabe observed that questions like the proper definition of
“transmit” present global issues.  A member noted that on that particular question, the
Committee’s choice of wording for Appellate Rule 6 (in the context of the project to revise that
Rule and Part VIII of the Bankruptcy Rules) could end up affecting the overall approach to
terminology throughout the Appellate Rules.  An appellate judge member asked whether those
working on a joint project on electronic filing and service should include court employees who
work with the relevant technology.  Judge Sutton responded that if the Appellate Rules
Committee forms a working group on this topic it could include not only Mr. Green but perhaps
also another court employee with technical knowledge.  Mr. McCabe noted that such a project
would also involve CACM, and that the Next Generation of CM/ECF would presume the use of
an all-electronic system.  An attorney member agreed that it would be important to involve
people with technical knowledge; he observed that in this fast-changing area the time lag
between consideration and adoption of rule amendments would pose particular challenges.

VII. Other Information Items

A. Item No. 10-AP-D (taxing costs under FRAP 39)

Judge Sutton invited the Reporter to update the Committee concerning Item No. 10-AP-
D.  This item relates to the proposed “Fair Payment of Court Fees Act of 2011,” which would
have amended Civil Rule 68 and Appellate Rule 39 in response to concerns raised about the
taxation of costs in Snyder v. Phelps, 580 F.3d 206 (4th Cir. 2009), aff’d, 131 S. Ct. 1207 (2011). 
The bill would have added a new subdivision (f) to Rule 39; that provision would require the
court to order a waiver of appellate costs if the court determined that the interest of justice so
required, and would define the “interest of justice” to include the establishment of constitutional
or other precedent.

As the Committee has previously discussed, current Rule 39 already provides the courts
of appeals with discretion to deny costs in a case such as Snyder.  On the other hand, the circuits
have varied in their application of Rule 39's cost provisions.  Pursuant to a request from the
Committee, Ms. Leary and the FJC completed a very informative study of circuit practices
concerning appellate costs.  Ms. Leary found that the circuit practices vary due to differences
with respect to factors such as the ceilings on the reimbursable cost per page of copying and the
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number of copies.  In Snyder, the great bulk of the cost award was due to the cost of copying the
briefs and extensive appendices.  

At the Committee’s request, Judge Sutton sent Ms. Leary’s report to the Chief Judges of
each circuit; and the circuits are responding to the study.  Thus, for example, the Fourth Circuit
has amended Fourth Circuit Rule 39(a) to lower the ceiling on reimbursable costs from $ 4.00
per page to 15 cents per page.  Chief Judge Easterbrook has commented that there seems to be no
need to amend the Seventh Circuit’s local rules, but that the Appellate Rules should be amended
to set the maximum reimbursement per page, to provide that only actual costs are reimbursable,
and to clarify that reimbursement can be claimed only for the number of copies that are required
by local rule.  Chief Judge Lynch has disseminated the FJC study to the judges in the First
Circuit for their review.  In July 2011, the Rules Committees submitted a memo to argue that the
proposed bill to amend Civil Rule 68 and Appellate Rule 39
would be unnecessary in light of, inter alia, the circuits’ responses to the FJC study and the
growing prevalence of electronic filing (which will decrease copying costs).  The bill has not
been reintroduced in the 112th Congress.

Judge Sutton thanked Ms. Leary for her informative and timely research, which was key
to these positive developments.

B. FRAP-related circuit splits and certiorari petitions

Judge Sutton observed that the ongoing projects to review circuit splits and certiorari
petitions relating to the Appellate Rules are designed to help the Committee investigate
proactively how the Appellate Rules are functioning.  He invited members to comment on these
projects, and he invited the Reporter to highlight aspects of the memos concerning them.

The Reporter noted that the certiorari petitions had raised a number of interesting issues
concerning appellate practice.  For example, the petition in In re Text Messaging Antitrust
Litigation (No. 10-1172), had challenged the practice of simultaneously granting permission to
take a discretionary appeal and deciding the merits of that appeal.  The petition for certiorari in
United States v. Irey, 612 F.3d 1160 (11th Cir. 2010) (en banc), cert. denied, 131 S. Ct. 1813
(2011), presented a case in which the court of appeals’ judgment was entered at the end of
March; there was no petition for rehearing, but the mandate did not issue; and the court of
appeals in mid-August granted rehearing en banc and vacated the panel opinion.  The Eleventh
Circuit has now adopted an internal operating procedure under which – if no rehearing petition
has been filed by the time the mandate would otherwise issue – the clerk will make a docket
entry to advise the parties when a judge has notified the clerk to withhold the mandate.

Judge Sutton asked whether Committee members wished to discuss any of the other cases
addressed in the memos.  An appellate judge member noted that he had been struck by the
procedure employed by the court of appeals in Karls v. Goldman Sachs Group, Inc., 131 S. Ct.
180 (2010).  The practice followed in the Ninth Circuit appears to be that if an appeal meets
the test for summary affirmance (in the Ninth Circuit, “appeals obviously controlled by
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precedent and cases in which the insubstantiality is manifest from the face of appellant's brief”),
then the panel that summarily affirmed can, if it chooses, reject any petition for rehearing en
banc without circulating it to the other active judges.  The member noted that when an appeal is
controlled by circuit precedent, rehearing en banc would be a particularly important avenue for
the litigant seeking to overturn that precedent.  A member suggested that the Ninth Circuit’s use
of this procedure may stem from the docket pressures in that circuit.  Another member observed
that this procedure ceded authority (over whether to vote to rehear a case en banc) to the judges
on the panel.

VIII. Date and Location of Spring 2012 Meeting

Judge Sutton noted that the Committee’s Spring 2012 meeting is scheduled for April 12
and 13 in Washington, D.C.

IX.  Adjournment

The Committee adjourned at 9:40 a.m. on October 14, 2011.

Respectfully submitted,

                                                                  
Catherine T. Struve
Reporter
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Advisory Committee on Appellate Rules
Table of Agenda Items — December 2011

FRAP Item Proposal Source Current Status

05-01 Amend FRAP 21 & 27(c) to conform to Justice for All
Act of 2004.

Advisory Committee Discussed and retained on agenda 04/05; awaiting proposal from
Department of Justice
Discussed and retained on agenda 04/06; Department of Justice

will monitor practice under the Act

07-AP-E Consider possible FRAP amendments in response to
Bowles v. Russell (2007).

Mark Levy, Esq. Discussed and retained on agenda 11/07
Discussed and retained on agenda 04/08
Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/09
Discussed and retained on agenda 04/10
Discussed and retained on agenda 04/11

07-AP-H Consider issues raised by Warren v. American Bankers
Insurance of Florida, 2007 WL 3151884 (10th Cir. 2007),
concerning the operation of the separate document rule.

Appellate Rules Committee Discussed and retained on agenda 04/08
Discussed and retained on agenda 11/08

07-AP-I Consider amending FRAP 4(c)(1) to clarify the effect of
failure to prepay first-class postage.

Hon. Diane Wood Discussed and retained on agenda 04/08
Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09

08-AP-A Amend FRAP 3(d) concerning service of notices of
appeal.

Hon. Mark R. Kravitz Discussed and retained on agenda 11/08

08-AP-C Abolish FRAP 26(c)’s three-day rule. Hon. Frank H. Easterbrook Discussed and retained on agenda 11/08
Discussed and retained on agenda 11/09

08-AP-G Consider substantive and style changes to FRAP Form 4 Appellate Rules Committee Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/09
Discussed and retained on agenda 10/10
Draft approved 04/11 for submission to Standing Committee
Approved for publication by Standing Committee 06/11
Published for comment 08/11
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FRAP Item Proposal Source Current Status

08-AP-H Consider issues of “manufactured finality” and
appealability

Mark Levy, Esq. Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09
Discussed and retained on agenda 10/10
Discussed and retained on agenda 04/11

08-AP-J Consider FRAP implications of conflict screening Committee on Codes of
Conduct

Discussed and retained on agenda 11/08

08-AP-L Amend FRAP 6(b)(2)(A)(ii) to remove ambiguity Reporter Discussed and retained on agenda 11/08
Discussed and retained on agenda 11/09
Discussed and retained on agenda 10/10
Discussed jointly with Bankruptcy Rules Committee and retained
on agenda 04/11
Discussed and retained on agenda 10/11

08-AP-M Consider FRAP implications of interlocutory appeals in
tax cases

Reporter Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/09
Discussed and retained on agenda 04/10
Draft approved 10/10 for submission to Standing Committee
Approved for publication by Standing Committee 01/11
Published for comment 08/11

08-AP-N Amend FRAP 5 to allow parties to submit an appendix of
key documents from the record along with petitions and
answers

Peder K. Batalden, Esq. Discussed and retained on agenda 04/09

08-AP-P Amend FRAP 32 to change from double line-spacing to
1.5 line-spacing for briefs

Peder K. Batalden, Esq. Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/09

08-AP-Q Consider amending FRAP 10(b) to permit the use of
digital audio recordings in place of written transcripts

Hon. Michael M. Baylson Discussed and retained on agenda 04/09
Discussed and retained on agenda 10/10

08-AP-R Consider amending FRAP 26.1 (corporate disclosure)
and the corresponding requirement in FRAP 29(c)

Hon. Frank H. Easterbrook Discussed and retained on agenda 04/09

09-AP-A Consider amending FRAP 26.1 (corporate disclosure)
and the corresponding requirement in FRAP 29(c)

ABA Council of Appellate
Lawyers

Discussed and retained on agenda 04/09
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FRAP Item Proposal Source Current Status

09-AP-B Amend FRAP 1(b) to include federally recognized Indian
tribes within the definition of “state”

Daniel I.S.J. Rey-Bear, Esq. Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/09
Discussed and retained on agenda 04/10
Discussed and retained on agenda 10/10
Discussed and retained on agenda 10/11

09-AP-C Consider possible FRAP amendments in the light of
project to revise Part VIII of the Bankruptcy Rules

Bankruptcy Rules
Committee

Discussed and retained on agenda 11/09
Discussed and retained on agenda 04/10
Discussed and retained on agenda 10/10
Discussed jointly with Bankruptcy Rules Committee and retained
on agenda 04/11
Discussed and retained on agenda 10/11

09-AP-D Consider implications of Mohawk Industries, Inc. v.
Carpenter

John Kester, Esq. Discussed and retained on agenda 04/10
Discussed and retained on agenda 10/10

10-AP-B Consider FRAP 28's treatment of statements of the case
and of the facts

Hon. Jeffrey S. Sutton Discussed and retained on agenda 04/10
Discussed and retained on agenda 10/10
Draft approved 04/11 for submission to Standing Committee
Approved for publication by Standing Committee 06/11
Published for comment 08/11

10-AP-D Consider factors to be taken into account when taxing
costs under FRAP 39

Hon. Jeffrey S. Sutton Discussed and retained on agenda 10/10
Discussed and retained on agenda 04/11
Discussed and retained on agenda 10/11

10-AP-H Consider issues relating to appellate review of remand
orders

Committee on Federal-State
Jurisdiction

Discussed and retained on agenda 10/10

10-AP-I Consider issues raised by redactions in appellate briefs Paul Alan Levy, Esq. Discussed and retained on agenda 04/11
Discussed and retained on agenda 10/11

11-AP-B Consider amending FRAP 28 to provide for introductions
in briefs

Appellate Rules Committee Discussed and retained on agenda 10/11

11-AP-C Amend FRAP 3(d)(1) to take account of electronic filing Harvey D. Ellis, Jr., Esq. Awaiting initial discussion

11-AP-D Consider changes to FRAP in light of CM/ECF Hon. Jeffrey S. Sutton Discussed and retained on agenda 10/11

11-AP-E Consider amendment to FRAP 4(b) Roger I. Roots, Esq. Awaiting initial discussion
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FRAP Item Proposal Source Current Status

11-AP-F Consider amendment authorizing discretionary
interlocutory appeals from attorney-client privilege
rulings

Amy M. Smith, Esq. Awaiting initial discussion
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MEMORANDUM

TO: Honorable Mark R. Kravitz, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Sidney A. Fitzwater, Chair
Advisory Committee on Evidence Rules

DATE: November 28, 2011

RE: Report of the Advisory Committee on Evidence Rules

                                                                                                                                                          

I.  Introduction

The Advisory Committee on Evidence Rules (the “Committee”) met on October 28, 2011
in Williamsburg, Virginia at the William and Mary Marshall-Wythe College of Law.  The meeting
was preceded by a Symposium on the Restyled Rules of Evidence that William and Mary hosted at
the Committee’s request.  The Committee is not proposing any action items for the Standing
Committee at its January 2012 meeting.  It continues to monitor the need for rule changes
necessitated by the Supreme Court’s decision in Crawford v. Washington and its progeny.  The
Committee’s work also includes considering whether Rule 801(d)(1)(B) should be amended, a
privileges project (which is the subject of a separate memorandum to the Standing Committee), and
a continuous study of the Evidence Rules. 

II.  Action Items

No action items.
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III.  Information Items

A.  Symposium on the Restyled Rules of Evidence

Prior to commencement of the fall meeting, at the request of the Committee, the William and
Mary Marshall-Wythe College of Law hosted a Symposium on the Restyled Rules of Evidence.  The
Committee was particularly pleased that members of the Standing Committee were able to attend.

The Symposium consisted primarily of presentations made by two panels that included key
participants in the restyling project.  One panel—moderated by Committee Reporter Professor
Daniel J. Capra (Fordham Law School)—examined the restyled rules retrospectively, sharing critical
insights into how this complicated project was completed.  The other panel—moderated by
Committee Consultant Professor Kenneth S. Broun (University of North Carolina School of
Law)—considered the future of the Federal Rules of Evidence, including the restyled rules,
examining issues that remain for further consideration.  

The members of the “Looking Back” panel were Judge Robert L. Hinkle (Northern District
of Florida), the immediate past chair of the Committee; Judge Joan N. Ericksen (District of
Minnesota), a Committee member; Judge Marilyn L. Huff (Southern District of California), the
Standing Committee liaison to the Committee and a member of the Standing Committee Style
Subcommittee; Judge Reena A. Raggi (Second Circuit), a member of the Standing Committee Style
Subcommittee; Judge Geraldine Soat Brown (Northern District of Illinois), representing the Federal
Magistrate Judges Association; Professor Joseph Kimble (Thomas Cooley Law School), Style
Consultant to the Restyling Project; Professor Edward H. Cooper (University of Michigan Law
School), Reporter to the Advisory Committee on Civil Rules; and Professor Stephen A. Saltzburg
(George Washington University Law School), ABA Consultant to the Restyling Project (who
submitted a written statement).  

The “Looking Forward” panelists were Judge Harris L. Hartz (Tenth Circuit), a member of
the Standing Committee during the Restyling Project; Justice Andrew D. Hurwitz (Arizona Supreme
Court), former Committee member; Professor Roger C. Park (University of California Hastings
College of the Law); Professor Deborah J. Merritt (Ohio State University Michael E. Moritz College
of Law); Professor Kathryn Traylor Schaffzin (University of Memphis Cecil C. Humphreys School
of Law); Professor Jeremy Counsellor (Baylor Law School); and attorney Paul Hannaford-Agor,
Director, Center for Jury Studies, National Center for State Courts (Williamsburg, Virginia).

 The Symposium proceedings will be published in the William and Mary Law Review on an
expedited schedule, with publication expected in late March 2012.  
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B.  Proposed Amendment to Rule 803(10)

The amendment to Rule 803(10) that the Standing Committee approved for release for public
comment at its June 2011 meeting is out for public comment.  

Rule 803(10) currently allows the government to prove in a criminal case, through the
introduction of a certificate, that a public record does not exist.  Under Melendez-Diaz v.
Massachusetts such a certificate would be “testimonial” within the meaning of the Confrontation
Clause, as construed by Crawford v. Washington.  Therefore, the admission of such certificates (in
lieu of testimony) violates the accused’s right to confrontation.  The proposed amendment to Rule
803(10) addresses the confrontation clause problem in the current rule by adding a “notice-and-
demand” procedure.  This procedure requires that the government produce the person who prepared
the certificate only if, after receiving notice from the government of its intent to introduce a
certificate, the defendant makes a timely pretrial demand for production of the witness. In Melendez-
Diaz the Court stated that the use of a notice-and-demand procedure (and the defendant’s failure to
demand production under that procedure) would cure an otherwise unconstitutional use of
testimonial certificates

As of the Committee’s fall meeting, no comments had been received.  Hearings on the
proposed rule are currently scheduled for January 7, 2012 in Phoenix, Arizona and January 17, 2012
in Washington, D.C.  The Committee will consider at its spring 2012 meeting any comments
received.

C.  Possible Amendment to Rule 801(d)(1)(B)

As it did at its spring 2011 meeting, the Committee considered at its fall 2011 meeting a
proposal to amend Rule 801(d)(1)(B), the hearsay exemption for certain prior consistent statements.
Although not listed as an action item, the Committee intends at the January 2012 meeting of the
Standing Committee to seek its guidance regarding whether the proposal should be considered
further.  Subject to that guidance, the Committee intends to take up this proposal again at its spring
2012 meeting.  

Under the proposal, Rule 801(d)(1)(B) would be amended to provide that prior consistent
statements are admissible under the hearsay exemption whenever they would otherwise be
admissible to rehabilitate the witness’ credibility.  The justification for the amendment is that there
is no meaningful distinction between substantive and rehabilitative use of prior consistent
statements.  Under the current rule, some prior consistent statements offered to rehabilitate a
witness’ credibility—specifically, those that rebut a charge of recent fabrication or improper
influence or motive—are also admissible substantively under the hearsay exemption.  In contrast,
other rehabilitative statements—such as those that explain a prior inconsistency or rebut a charge
of faulty recollection—are admissible only for rehabilitation but not substantively.  

Proponents of a rule change maintain that there are two basic problems under the present
rule.  First, the necessary jury instruction is almost impossible for jurors to follow.  The prior
consistent statement is of little or no use for credibility unless the jury believes it to be true.  Second,
and for similar reasons, the distinction between substantive and impeachment use of prior consistent
statements has little, if any, practical effect.  The proponent has already presented the witness’ trial
testimony, so the prior consistent statement adds no real substantive effect to the proponent’s case.
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Concerns, however, have been expressed about this proposal.  One concern is that any
expansion of the hearsay exemption to cover all prior consistent statements admissible for
rehabilitation might be viewed as a signal that the Rules are taking a more liberal attitude toward
admitting prior consistent statements generally.  Under an amended version of Rule 801(d)(1)(B),
parties might seek to use the exemption as a means to bolster the credibility of their witnesses, and
courts might admit more prior consistent statements, leading to impermissible bolstering.

Prior its spring meeting, the Committee, with the assistance of the Federal Judicial Center,
intends to survey all district judges to obtain their views on whether the proposal is needed and has
merit.  The Committee will also solicit the views of the American Bar Association, the American
College of Trial Lawyers, the National Association of Criminal Defense Lawyers, and other
interested groups.

D.  Privileges Project

Several years ago, the Committee undertook a project to publish a pamphlet describing the
federal common law on evidentiary privileges.  The Committee determined that, although it would
be inappropriate to propose to Congress a codification of the evidentiary privileges, it would be
valuable to the Bench and Bar to set out in text and commentary the federal common law privileges.
The Consultant to the Committee has prepared drafts of several privileges.

Although not listed as an action item, as explained more fully in a separate memorandum,
the Committee is requesting the guidance of the Standing Committee regarding whether and how
this project should proceed.

E.  “Continuous Study” of the Evidence Rules

The Committee is responsible for engaging in a “continuous study” of the need for any
amendment to the Federal Rules of Evidence.  The grounds for a possible amendment include (1)
a split in authority about the meaning of a rule; (2) a disparity between the text of a rule and the way
that the Rule is actually being applied in courts; and (3) difficulties in applying a rule, as
experienced by courts, practitioners, and academic commentators.  

Under this standard, the Reporter has raised the following possible amendments for the
Committee’s consideration: (1) amending Rule 106 to provide that statements may be used for
completion even if they are hearsay; (2) clarifying that Rule 607 does not permit a party to impeach
its own witness if the only reason for calling the witness is to present otherwise inadmissible
evidence to the jury; (3) clarifying that Rule 803(5) can be used to admit statements made by one
person and recorded by another; (4) clarifying the business duty requirement in Rule 803(6); and
(5) resolving a dispute in the courts over whether prior testimony in a civil case may be admitted
against one who was not a party at the time the testimony was given.

The Committee will consider at its spring 2012 meeting the possible amendments that the
Reporter has identified. 
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F.  Crawford v. Washington and the Hearsay Exceptions in the Evidence Rules 

As previous reports have noted, the Committee continues to monitor case law developments
after the Supreme Court’s decision in Crawford v. Washington, in which the Court held that the
admission of “testimonial” hearsay violates the accused’s right to confrontation unless the accused
has an opportunity to confront and cross-examine the declarant. 

The Reporter regularly provides the Committee a case digest of all federal circuit cases
discussing Crawford and its progeny.  The goal of the digest is to enable the Committee to keep
current on developments in the law of confrontation as they might affect the constitutionality of the
Federal Rules hearsay exceptions. 

With the exception of Rule 803(10), nothing in the developing case law appears to mandate
an amendment to the Evidence Rules at this time.  The Supreme Court is currently considering the
case of Williams v. Illinois, in which it will address whether an expert witness can testify to the
results of a laboratory test where the certificate of the test is not itself admitted at trial.  The Court’s
decision in Williams may have an effect on the application of Rule 703.  The Committee will
monitor developments on the relationship between the Federal Rules of Evidence and the accused’s
right to confrontation.

IV. Minutes of the Fall 2011 Meeting

The Reporter’s draft of the minutes of the Committee’s October 2011 meeting is attached
to this report.  These minutes have not yet been approved by the Committee.
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MEMORANDUM

TO: Honorable Mark R. Kravitz, Chair, and the Members of the
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Sidney A. Fitzwater, Chair
Advisory Committee on Evidence Rules

DATE: November 28, 2011

RE: Request of the Advisory Committee on Evidence Rules
for Guidance Concerning its Privileges Project

                                                                                                                                                          

I Background

Congress has excluded rules governing privilege from the Rules Enabling Act process.  Any
new rule concerning privilege must be directly enacted by Congress.  See 28 U.S.C. § 2074(b).
Accordingly, with one exception, the Advisory Committee on Evidence Rules (“Committee”) has
not dealt with the possibility of new rules governing privilege.  The exception is Rule 502, which
governs inadvertent waiver and scope of waiver.  But even that Rule, although initially drafted by
the Committee, went through the usual legislative process. 

Ten years ago, the Committee decided that, in lieu of rules governing privilege, it would
attempt to survey the federal law of privilege.  Professor Kenneth S. Broun of the University of
North Carolina School of Law was hired as a consultant to work with the Committee Reporter,
Professor Dan Capra, in a project to draft survey rules governing the most important privileges.  It
was intended that the survey rules be published either in a monograph or in a legal journal.  The
Committee has sponsored two other projects that were not intended to result in rule amendments.
The first was an article discussing original Advisory Committee Notes that were superseded in
whole or part by Congressional changes to the Committee draft.  The second was an article about
case law that diverged from the explicit text of an applicable Federal Rule of Evidence. Both articles
were published under the name of the Reporter, who wrote them.  In the text of the articles, the
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Reporter referred to the Committee’s interest in and review of the project, but made clear that the
Committee was not proposing any change to any existing Rules of Evidence.  Similarly, Professor
Broun’s work under the auspices of the privileges project is not intended to have any binding effect;
instead, it would constitute a guide for the courts, in much the same way as does a Restatement.  The
Committee does not intend through this project to make new law or to change existing case law.
Points of uncertainty or conflict would be noted but not resolved. 

Professor Broun initially prepared two survey rules: psychotherapist-patient privilege and
attorney-client privilege.  As the Committee had directed, the survey rules attempted only to restate
federal case law.  Where there was no federal case law directly on point, the survey rules borrowed
from the prevailing state law or sources such as the Uniform Rules of Evidence or the Restatement
of the Law Governing Lawyers.  There was considerable discussion of both survey rules in a
subcommittee appointed to review the Rules and in the Committee itself.  Amendments and
additional research were prepared in response to the comments made in those discussions.  

The project was placed on an undeclared hold from 2006-2010.  During this period, the
Committee was occupied primarily with Rule 502 or with the extensive work of restyling.  Professor
Broun’s time was spent assisting with these projects. 

At its fall 2010 meeting, the Committee asked Professor Broun to renew his work.  He
updated his drafts of the psychotherapist-patient and attorney-client privileges and prepared a new
survey rule dealing with the marital communications privilege.  These survey rules were presented
to the Committee, first at its spring 2011 meeting and again at its fall 2011 meeting.

At the fall 2011 meeting, a few Committee members raised questions about the project.
Some concern was expressed that a survey rule published under the auspices of the Committee
would be given weight similar to the Rules of Evidence promulgated through the Rules Enabling
Act process.  Concern was also expressed that law might be created where, in the absence of federal
case law, a survey rule borrowed from state law or other sources.  The Committee decided that the
working name of the project would be changed from “survey rules” to “compendium of the federal
law on privileges” to avoid any inference that the Committee was trying to establish new rules of
evidence.  

II. Request for Guidance
 

The Committee has concluded that it is prudent to seek the Standing Committee’s guidance
on this project.  Guidance regarding the following questions would be helpful.

! Should the Committee continue the project as it is now intended, i.e., review by the
Committee of a compendium of privileges law drafted by Professor Broun in
consultation with the Committee Reporter? 

! If the project continues in its present form, should the Committee review any of the
work on privileges with the same rigor as it would review a rule that was going
through the Rules Enabling Act process? 
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! If the privileges project continues in its present form, should it exclude rules or
aspects of rules as to which there is no federal case law or where the federal case law
is in conflict?  

! Assuming that Professor Broun and the Reporter publish their work, should the
publication indicate that the work was done at the request, or under the auspices, of
the Committee, or should it disclaim Committee approval and/or involvement?  

The Committee is grateful for any guidance the Standing Committee deems it appropriate
to provide. 
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Advisory Committee on Evidence Rules

Minutes of the Meeting of October 28, 2011

Williamsburg, Virginia 

The Judicial Conference Advisory Committee on the Federal Rules of Evidence (the
“Advisory Committee”) met on October 28, 2011  in Williamsburg, Virginia. 

The following members of the Committee were present:

Hon. Sidney A. Fitzwater, Chair
Hon. Brent R. Appel
Hon. Anita B. Brody
Hon. John A. Woodcock, Jr.
Hon. William K. Sessions III
William T. Hangley, Esq.
Marjorie A. Meyers, Esq.
Paul Shechtman, Esq.
Elizabeth J. Shapiro, Esq., Department of Justice

Also present were:

Hon. Marilyn L. Huff, Liaison from the Committee on Rules of Practice and Procedure and
member of the Standing Committee’s Style Subcommittee

Hon. Wallace Jefferson, member of the Standing Committee
Hon. Joan N. Ericksen., former member of the Evidence Rules Committee
Hon. Judith H. Wizmur, Liaison from the Bankruptcy Rules Committee
Hon. Andrew Hurwitz, former member of the Evidence Rules Committee
Jonathan Rose, Chief, Rules Committee Support Office
Benjamin Robinson, Esq., Rules Committee Support Office
Peter McCabe, Esq., Secretary to the Standing Committee
Professor Daniel J. Capra, Reporter to the Evidence Rules Committee
Professor Kenneth S. Broun, Consultant to the Evidence Rules Committee
Timothy Reagan, Esq., Federal Judicial Center
Professor Laird Kirkpatrick, George Washington University Law School
Professor Frederic Lederer, William and Mary Law School
Professor Roger Park, Hastings Law School
Professor Katherine Schaffzin, University of Memphis School of Law
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I. Opening Business

Introductory Matters

Judge Fitzwater, the Chair of the Committee, welcomed the members, liaisons, other
members of the Standing Committee, and members of the public. The minutes of the Spring 2011
Committee meeting were approved. 

Judge Fitzwater noted that the Restyled Rules of Evidence will go into effect on December
1, 2011. The Restyled Rules have won two important awards for excellence in legal writing — the
Burton Award and the Clearmark Award. In honor of the Restyled Rules going into effect, the
Advisory Committee sponsored a Symposium on the Restyled Rules of Evidence, which took place
on the morning of the Advisory Committee meeting.  Judge Fitzwater stated that the Symposium
was a great success. He observed that the ideas exchanged by the panel members will provide an
important historical record on the meaning of the Restyled Rules, and will also assist the Advisory
Committee going forward.  Judge Fitzwater thanked the Reporter for putting together the
Symposium; William and Mary Law School for hosting the event; Professor Frederic Lederer for
all his help in hosting the Symposium; the William and Mary Law Review for publishing the
proceedings; and all the panelists and moderators who made such outstanding presentations.

Judge Fitzwater then welcomed and introduced the two new members of the Advisory
Committee, Judge Sessions and Judge Woodcock. 

Judge Fitzwater and the Reporter then provided heartfelt thanks to two former members —
Justice Hurwitz and Judge Ericksen —  who both provided excellent service to the Committee. Each
has been and will be sorely missed. 

II. Proposed Amendment to Rule 803(10)

In Melendez-Diaz v. Massachusetts, the Supreme Court held that certificates reporting the
results of forensic tests conducted by analysts  were “testimonial” and therefore the admission of
such certificates (in lieu of testimony) violated the accused’s right to confrontation. The Court
reasoned that the certificates were prepared exclusively for use in a criminal trial, as substitutes for
trial testimony, and so were testimonial within the meaning of the Confrontation Clause as construed
by Crawford v. Washington.  

The Advisory Committee at its Spring 2011 meeting proposed an amendment to Rule
803(10), which currently allows the government to introduce a certificate to prove that a public
record does not exist. A certificate of the absence of public record is ordinarily prepared for use in
a criminal case, and so under Melendez-Diaz, such a certificate would be testimonial. The proposed
amendment to Rule 803(10)  adds a “notice-and-demand” procedure to the Rule: requiring
production of the person who prepared the certificate only if after receiving notice from the
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government of intent to introduce a certificate,  the defendant makes a timely pretrial demand for
production of the witness. In Melendez-Diaz the Court declared that the use of a notice-and-demand
procedure (and the defendant’s failure to demand production under that procedure)  would cure an
otherwise unconstitutional use of testimonial certificates. The Advisory Committee’s proposed
amendment was approved for release for public comment. 

The Reporter reported to the Advisory Committee that no public comments had yet been
received on the proposed amendment to Rule 803(10). Any comments that are received will, of
course, be reviewed by the Committee at its Spring 2012 meeting.

III. Possible Amendment to Rule 801(d)(1)(B)

At the Spring 2011 meeting the Committee considered a proposal to amend Evidence Rule
801(d)(1)(B),  the hearsay exemption for certain prior consistent statements. Under the proposal, 
Rule 801(d)(1)(B) would be amended to provide that prior consistent statements are admissible
under the hearsay exemption whenever they would otherwise be admissible to rehabilitate the
witness’s credibility. The justification for the amendment is that there is no meaningful distinction
between substantive and rehabilitative use of prior consistent statements. 

Under the current rule, some prior consistent statements offered to rehabilitate a witness’s
credibility — specifically those that rebut a charge of recent fabrication or improper motive — are
also admissible substantively under the hearsay exemption. In contrast,  other rehabilitative
statements — such as those which explain a prior inconsistency or rebut a charge of faulty
recollection — are not admissible under the hearsay exception but only  for rehabilitation. There are
two  basic practical problems in the distinction between substantive and credibility use as applied
to prior consistent statements. First, the necessary jury instruction is almost impossible for jurors
to follow. The prior consistent statement is of little or no use for credibility unless the jury believes
it to be true. Second, and for similar reasons, the distinction between substantive and impeachment
use of prior consistent statements has little, if any, practical effect. The proponent has already
presented the witness’s trial testimony, so the prior consistent statement adds  no real substantive
effect to the proponent’s case. 
 

At the Spring 2011 meeting the Committee unanimously agreed  that the current distinction
between substantive and impeachment use of prior consistent statements is impossible for jurors to
follow. But some members were concerned that any expansion of the hearsay exemption to cover
all prior consistent statements admissible for rehabilitation might be taken as a signal that the Rules
were taking a more liberal attitude toward admitting prior consistent statements generally. Parties
might seek to use the exemption as a means to bolster the credibility of their witnesses. The
Committee at the Spring meeting resolved to consider the amendment further, and also to seek the
input of public defenders, the Department of Justice, and state court judges on the merits of
amending Rule 801(d)(1)(B). Before the Fall meeting, the Department of Justice submitted a letter
in favor of the amendment and the Public Defender submitted a letter opposed to the amendment.
Justice Appel contacted courts in three states and reported that there was recognition that the current

January 5-6, 2012 Page 545 of 561



4

distinction between rehabilitation and substantive use was confusing and not meaningful —  but that
there was no sense of urgency to amend the rule in those three states.   

At the Fall meeting, the Public Defender expressed concern that courts would end up
admitting more prior consistent statements under the amendment, leading to impermissible
bolstering of witnesses. The Reporter responded that the amendment by its terms would admit no
statements that are not already admitted for rehabilitation — and any possible risk of abuse would
be tempered by the court’s judicious use of Rule 403, as emphasized in the proposed Advisory
Committee Note. The Reporter also noted that in Minnesota, where the Rule is similar to the
proposed amendment, there does not appear to be any indication in the case law that prior consistent
statements had been more liberally admitted.  

The Public Defender also expressed concern that if a witness had made both consistent and
inconsistent statements, all of them admissible for impeachment or rehabilitation, then under the
amendment all of the consistent statements would be admissible for their truth while the prior
inconsistent statements — if not made under oath — would be admissible only for impeachment and
not for their truth. The Public Defender argued that in this situation the judge would completely
confuse the jury by giving different instructions for consistent and inconsistent statements. (But in
fact the judge in such a situation would not give any instruction about the consistent statements
because, under the amendment, the consistent statements would be admissible for both rehabilitation
and substantive use — this means that under the amendment there will be fewer, not more,
instructions).  

A member of the Committee noted that the rule as it exists is logically inconsistent and
intellectually dishonest; as such the Committee should approve the amendment to further its goal
of providing consistent and logical rules. Another member observed that prior consistent statements
often had value as corroboration. He also noted that the clearer the judge can be to the jury, the
better for the system — and the instruction required as to certain prior consistent statements under
current law is incomprehensible to jurors and accordingly brings disrespect to the system.  The
Reporter and the Chair noted that the proposed amendment had been greeted with enthusiasm by
some of the district court judges on the Standing Committee when it was raised as an information
item at the Spring 2011 meeting. Those judges remarked that in their experience, an instruction that
a prior consistent statement was admissible for rehabilitation and not for its truth is one that jurors
find impossible to follow. 

One Committee member suggested that the instruction currently given for consistent
statements admissible only for rehabilitation might in fact have some value for counsel in argument
to the jury. 

Other members of the Committee were undecided about the amendment and suggested the
Committee seek more input from judges and interested groups to determine whether it would be
worthwhile to proceed with an amendment. 
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The Committee ultimately voted to table the proposal and conduct further research so that
it could be considered on the merits at the Spring 2012 meeting. The Reporter stated that he would
work with Dr. Reagan, the FJC representative, to send out a survey to district judges to seek their
views on the need for and merits of the proposed amendment. The Reporter stated that he would also
send the proposal to the ABA, the American College of Trial Lawyers, the NACDL, and other
interested groups for their views on the proposal.  The Chair also stated that he would raise the
proposal as an information item at the next Standing Committee, in order to seek guidance on
whether the amendment was worth pursuing. 

The working language for the proposed amendment, to be considered at the next meeting,
is as follows:

(d) Statements That Are Not Hearsay.  A statement that meets the following
conditions is not hearsay:

(1) A Declarant-Witness's Prior Statement.  The declarant testifies and is
subject to cross-examination about a prior statement, and the statement:

* * * 

(B) is consistent with the declarant's testimony and is offered to rebut an
express or implied charge that the declarant recently fabricated it or
acted from a recent improper influence or motive in so testifying
rehabilitates [is otherwise admissible to rehabilitate] [supports] the
declarant’s credibility as a witness;

 IV. Crawford Developments

The Reporter provided  the Committee with a case digest of all federal circuit cases
discussing Crawford v. Washington and its progeny. The digest was grouped by subject matter. The
goal of the digest is to allow the Committee to keep apprised of developments in the law of
confrontation as they might affect the constitutionality of the Federal Rules hearsay exceptions. 

The Committee reviewed the memo and the Reporter noted that — with the  exception of
Rule 803(10), the proposed amendment currently out for public comment — nothing in the
developing case law mandated an amendment to the Evidence Rules at this time. The Reporter
observed that the Supreme Court is currently considering the case of Williams v. Illinois, in which
it will address whether an expert witness can testify to the results of a lab test where the certificate
of the test is not itself admitted at trial.  The Court’s decision in Williams  may have an effect on the
application of Rule 703. The Committee resolved to continue monitoring developments on the
relationship between the Federal Rules of Evidence and the accused’s right to confrontation.
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V. Privilege Project

Several years ago the Committee voted to undertake a project to publish a pamphlet that
would describe the federal common law on evidentiary privileges. The Committee determined that
it would not be advisable to propose an actual codification of all the evidentiary privileges to
Congress, or even to opine on what model rules of privilege would look like. But it concluded that
it could perform a valuable service to the bench and bar by setting forth, in text and commentary,
the privileges that exist under federal common law. Professor Broun had prepared drafts of a number
of privileges, but the project was put on hold given the time and resources required for Rule 502 and
the restyling project. 

At the Fall meeting, Professor Broun submitted materials on the attorney-client privilege
and the marital privileges. Committee members stated for the record that the project was intended
only as a description of the federal common law of privilege, and would result in a published
product that would assist the bench and bar. Members emphasized that the Committee has  no intent
to propose codification of privileges or to intrude on Congress’s role in enacting privilege rules. 

But some members expressed concern that the project might be read as the Committee’s
statement about what privileges ought to look like or which side of a dispute about the meaning or
extent of a privilege should be adopted. There was also a concern that by even stating what the law
was, the Committee might put its imprimatur on bad or disputed law. Other members suggested that
calling the project a “survey” or a “restatement” might be misinterpreted as the Committee’s attempt
to establish the law of privileges. 

Professor Broun and the Reporter emphasized that the project was not intended to provide
the Committee’s imprimatur on any question of privilege law. Committee members suggested that
the title of the project should be changed to indicate the limited intent. After discussion, the working
title of the project was changed from “privilege survey” to “compendium” on the federal common
law of privilege. 

The Committee also determined that the ultimate work product should not be published
under the name of the Committee. The Reporter noted that he had, at the Committee’s direction,
written two articles about the Federal Rules. Those articles were reviewed and approved by the
Committee, but they were published under the Reporter’s name in pamphlets published by the
Federal Judicial Center.  Those pamphlets thus were not sent out under the Advisory Committee’s
auspices, and accordingly their publication was outside the rules process. They were not sent out for
a period of public comment and they were not approved by a vote of the Standing Committee.
Committee members generally agreed that the same or a similar process should be employed if and
when the work on privileges is ready for publication. 

Judge Fitzwater stated that he would raise the privilege project at the next Standing
Committee meeting and seek advice on how and whether the project should be published.  Professor
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Broun and the Reporter stated that they would prepare a memorandum for the Committee’s next
meeting on the process questions involved in preparing and publishing a work on privileges.  

VI. “Continuous Study” of the Evidence Rules

The Procedures for the Standing Committee require the Evidence Rules Committee to engage
in a “continuous study” of the need for any amendment to the Rules. At the Chair’s request, the
Reporter prepared a memorandum setting forth the history of the studies that have already been
undertaken by the Advisory Committee, and providing some suggestions of possible amendments
for consideration by the Committee. The grounds for a possible amendment included: 1) a split in
authority about the meaning of an Evidence Rule; 2) a disparity between the text of a rule and the
way that the rule is actually being applied in courts; 3) difficulties in applying a rule, as experienced
by courts, practitioners, and academic commentators. 

Possible amendments raised by the Reporter included: 1) amending Rule 106 to provide that
statements may be used for completion even if they are hearsay; 2) clarifying that Rule 607 does not
permit a party to impeach its own witness if the only reason for calling the witness is to present
otherwise inadmissible evidence to the jury; 3) clarifying that Rule 803(5) can be used to admit
statements made by one person and recorded by another; 4) clarifying the business duty requirement
in Rule 803(6); and 5)  resolving the dispute in the courts over whether prior testimony in a civil
case may be admitted against one who was not a party at the time the testimony was given.

At the meeting, after a brief discussion, Judge Fitzwater noted that the Committee was just
coming off a number of difficult and time-consuming projects and could use more time to consider
the possible amendments set out by the Reporter. Accordingly, the Committee resolved to place the
Reporter’s memorandum on the Spring agenda. One member stated for the record that he was in
favor of the proposal to amend Rule 607 to prevent parties from abusing the rule by calling a witness
solely to introduce otherwise inadmissible evidence. 

 VII. Next Meeting

The Spring 2012 meeting of the Committee is scheduled for Tuesday April 3 in Dallas.  

Respectfully submitted,

Daniel J. Capra
Reporter
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Committee on Rules of Practice and Procedure 
January 2012 

 
 
 COMMITTEE FIVE-YEAR JURISDICTIONAL REVIEW 
 
 Each Judicial Conference committee has been asked to complete a periodic review of its 

jurisdiction and functions.  As the attached questionnaire explains, in September 1987, when the 

Judicial Conference committee structure was last substantially revised, the Conference 

determined that each committee should perform a self-evaluation every five years and 

recommend to the Executive Committee, with justification, whether the committee should be 

abolished or maintained.  At each five-year review of its jurisdiction and functions since that 

time, the Standing Rules Committee–and each of its five Advisory Rules Committees–has 

recommended that the Committees be maintained.       

 As part of this evaluation, the Committees have been asked to complete a questionnaire.  

Draft responses to the questionnaire will be distributed for the Committee’s consideration.   

A copy of the Standing Rules Committee’s jurisdictional statement is provided further below.  

There are no proposals or recommendations to modify the Standing Rules Committee’s 

jurisdictional statement. 

Recommendation: It is recommended that the Committee advise the Executive 
Committee of the Judicial Conference that, upon review of its jurisdiction and 
functions, the Committee on Rules of Practice and Procedure, in coordination 
with the Advisory Rules Committees, recommends that the Committees be 
maintained and that the Committee on Rules of Practice and Procedure’s 
jurisdictional statement remain unchanged.     
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Jurisdictional Statement of the  
Committee on Rules of Practice and Procedure 

 
 
 
 

Committee on Rules of Practice and Procedure: To carry on a continuous study of 
the operation and effect of the general rules of practice and procedure. 
 

Review reports and recommendations submitted by the five Advisory 
Committees and approve, modify, disapprove or return those recommendations 
to the Advisory Committees, as appropriate. 
 
Transmit to the Judicial Conference proposed rules changes, together with 
Committee Notes relating thereto, and a summary indicating which proposed 
changes were the subject of substantial controversy. 
 
Review and make recommendations to the Judicial Conference with regard to 
legislation affecting rules of practice and procedure. 
 
Coordinate the work of the Advisory Committees, and make suggestions of 
proposals to be studied by them. 
 

Rules Advisory Committees: To study the rules of practice and procedure in each 
Advisory Committee's field. 

 
Consider suggestions and recommendations from bench and bar for changes in 
the rules. 
 
Draft and publish proposed rules changes and Committee Notes and, when 
necessary, conduct public hearings thereon. 
 
Submit to the Rules Committee those rule changes and Committee Notes finally 
agreed upon, a summary indicating which proposed rules changes were the 
subject of substantial controversy, the reports of the comments received in 
writing or during public hearings, and an explanation of any changes made 
subsequent to the original publication. 

 
 
 
 
 
 

 
Excerpted from JCUS - Jurisdiction of Committees, September 2009, available at 
http://jnet.ao.dcn/Judicial_Conference/Jurisdictional_Statements.html. 
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JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE
OF THE UNITED STATES

Presiding

HONORABLE THOMAS F. HOGAN
Secretary

October 25, 2011

MEMORANDUM

To: Judicial Conference Committee Chairs

From: Judge Thomas F. Hogan   

RE: QUESTIONNAIRE ON THE FIVE-YEAR REVIEW OF COMMITTEE JURISDICTION AND

STRUCTURE

A number of procedures were put into place as part of the last major restructuring of the
Judicial Conference and its committees in 1987.  Among them was a requirement that “[e]very
five years, each committee must recommend to the Executive Committee, with a justification for
the recommendation, either that the committee be maintained or that it be abolished.”  This
review is scheduled to occur again in 2012, and attached you will find a questionnaire that will
assist your committee in conducting this review.  I am asking you to place this issue on the
agendas for your committees’ winter 2011-2012 meetings so that the Executive Committee can
consider your responses at its February 2012 meeting.

As with past five-year reviews, this is an opportunity for committees to reexamine their
structure and functions and to discuss possible modifications to their jurisdictional statements
and composition that might enhance their operations.  Committees should pay particular attention
to the process involved in instances where committees must work together on cross-cutting
issues.  Each committee staff has received this memorandum and will include the attached
questionnaire, your committee’s current jurisdictional statement, and any other relevant
information in the committee’s agenda materials for its winter meeting.

When completed, the questionnaires should be emailed to Laura C. Minor, Assistant
Director, Office of Judicial Conference Executive Secretariat at OJCES@ao.uscourts.gov.  To
permit timely consideration by the Executive Committee, the questionnaires should be received
no later than January 18, 2012.

Attachment

cc: Committee staffers
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2012 JUDICIAL CONFERENCE COMMITTEES’ SELF-EVALUATION QUESTIONNAIRE

Committee Name:                                                                          

Background  

In 1987, as part of the last major restructuring of the Judicial Conference and its committees,
the Conference established a policy that “[e]very five years, each committee must recommend to the
Executive Committee, with a justification for the recommendation, either that the committee be
maintained or that it be abolished.”  This review examines not only the need for a committee’s
continued existence but also the scope of its jurisdiction and its workload, composition, and
operating processes, as well as aspects of the committee structure that might be reevaluated in the
future.  All committees have been asked to include it on their agendas for the winter 2011-12
meetings, and the following questionnaire is intended to facilitate the review process.  The Executive
Committee will consider the committees’ responses at its February 2012 meeting.

Jurisdiction

1. Is the work of the Committee consistent with its jurisdictional statement?
            yes             no

If no, please explain:

2. Are there areas in which the Committee’s work currently overlaps with the work of other
committees?              yes             no

If yes, please explain:

3. Are there areas currently within the jurisdiction of this Committee that might be handled by
another committee?              yes             no

If yes, please explain:
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Committee Name:                                                                          

4. Are there areas currently within the jurisdiction of other committees that might be handled by
this Committee?              yes             no

If yes, please explain:

5. Are issues that cut across committee jurisdictional lines adequately identified and addressed?
            yes             no

If no, what more can be done to facilitate the handling of cross-cutting issues?

Size/Composition  

6. Is the size of the Committee—

            too big?             too small?             appropriate?

If too big or too small, please explain:

7. Is the Committee membership appropriately representative?               yes             no

If no, please explain:
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2012 Judicial Conference Committees’ Self-Evaluation Questionnaire Page 3

Committee Name:                                                                          

  For access to these guidelines, committee chairs please click 1 here, and committee
staffers please click here.

8. Do non-committee members regularly attend your meetings?                yes             no

If yes, on average how many non-committee members attend and, generally, for what purpose?

Amount of Work  

9. Overall, the Committee has— 

 too much too little the appropriate 
            to do.                 to do.             amount of work.

If too much or too little, please explain:

Operating Processes

10. How often and on what types of issues is Committee business conducted by means other than
face-to-face meetings?

11. Does the Committee use subcommittees to conduct its business?                 yes             no

If yes, have the 2009 guidelines on the use of subcommittees  had an impact on your use and1

management of subcommittees? 
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Committee Name:                                                                          

12. How, if at all, has technology facilitated the work of your committee?  Are there additional
technology needs that would further facilitate your work?

13.  Are the materials you receive in preparation for committee meetings appropriate in terms of
content and quantity?                yes             no 

If no, please explain:  

Conclusion

14. This Committee should—

               continue to exist.

               be divided into two or more committees.

               be combined with one or more committees.

               be abolished. 

Please explain why:

14. Would you suggest any other changes related to this Committee?
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Committee Name:                                                                          

15. Would you suggest any near-term changes related to the committee structure as a whole?  For
example, should the number of committees be enlarged or reduced?  Should other committees
be combined, eliminated or divided?

16. For the longer term, what issues or possible changes to committee structure should be
considered?  Please think broadly.

* * * * * *

Please return by email to OJCES@ao.uscourts.gov.
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