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PRELIMINARY DRAFT
OF PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE*

Rule 3. Appeal as of Right — How Taken!
* x ox * *

(d) &ervice of [Serving] the notice [Notice]
of appeal [Appeal]. — The clerk of the district
court shall serve notice of the filing of (send a
copy of’] a notice of appeal by mailing a copy
thereof to [each party’s] counsel of record of
each party other than the appellant [(apart from
the appellant’s)], or, if a party is not
represented by counsel, to the party’s last known
address{.] of that partys+—and—+, The [district]
clerk shall transmit forthwith [forthwith send] a
copy of the notice of appeal and of the docket

entries to the clerk of the court of appeals|[.] S‘gﬁfﬂ

fiamed in the ncti;;\and the clerk of the districtf/rf’ww
\\ H

e . \w_‘m_ e i P
court [The district clerk] shall [likewise]

transmit [send] ¢opies [a copy] of anv later

docket entries [entry] in that [the] case to the

[appellate] clerk[.] of the court gfuappeaISF

When an appeal is taken by a defendant [a

NN N
bW oW

! The Style Subcommittee has uniformly put rule headings in initial
capitals.

? The Style Subcommittee wishes to alert the Appellate Rules

Advisory Committee to this change. The use of “send” is perhaps a
substantive change, but the wording seems more likely than “mail”
to endure as technology advances. To simplify, we likewise
recommend “send” instead of “transmit.”
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defendant appeals] in a criminal case, the clerk

of the district court [district clerk] shall also

(ééng [sénd} a copy of the notice of appeal upon

FEbj the defendant, either by personal service or
by mail addressed to the defendant The clerk
shall note on each copy <éEEXE§ [sent] the date on
which [when] the notice of appeal was filed and,

if the notice of appeal was filed in the manner

provided in Rule 4(c) by an inmate confined in an

institution, the date pn which the notice of

eal was el b rk [when the clerk
received the notice of appeal]. ¥Failure of the
clerk [The clerk’'s failure] to\égggé [send] notice
shall [does) not affect the validity of the
appeal. Service shall be [is] sufficient
notwithstanding the death of a party or the
party’s counsel. The clerk shall note in the
docket the names of the parties to whom the clerk
mails copies [are sent®], with the date of
mailing.

* % * Kk *

3 The passxve—voxce verb is a superior alternative to repeating
“clerk” in this way.



FEDERAL RULES OF APPELLATE PROCEDURE 3
COMMITTEE NOTE

Note to subdivision [paragraph] 3(d).' The
amendment requires the district court clerk to transmit
[send] to the [appropriate appellate] clerk of the
appropriate court of appeals copiles [a copy of every]
of all docket entries in a case following [after] the
filing of a notice of appeal. This amendment
accompanies the amendment to Rule 4(a)(4)[,] which
provides that in a case in which [when] one of the post
trial [posttrial] motions enumerated in Rule 4(a)(4) is
filed, a notice of appeal filed before the disposition
of the motion will become [becomes] effective upon
disposition of the motion. The court of appeals needs
to be advised that the filing of a post trial
[posttrial] motion has suspended a notice of appeal.
The court of appeals also needs to know when the
district court has ruled on the motion. Transmitting
[Sending] copies of all docket entries following
[after] the filing of a notice of appeal [is filed]
should provide the courts of appeals with the necessary
information.

* Bryan Garner, the consultant to the Style Subcommittee, has spoken

with Judge Pointer and Dean Carrington about the use of

“subdivision” and “paragraph” — terms used inconsistently in some
of the drafts that the Subcommittee is working on. We’ve learned
that, since at least 1938, the standard order has been as follows:

Rule 1
(a) Subdivision
(1) Paragraph
(A) Subparagraph
(i) Item.

The Subcommittee has therefore made the references in these

amendments consistent with the established policy of the federal
drafters. Where a specific paragraph is referred to (e.qg.,
(a)(4)), it is preceded by “paragraph” instead of “subdivision.”
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4 FEDERAL RULES OF APPELLATE PROCEDURE

Rule 3.1. Appeals [Appeal] from [a] Judgments
[Judgment] Entered by [a] Magistrates Judges
[Judge] in [a] Civil Cases [Case]

When the parties consent to a trial before a
magistrate judge pursuant to [under] 28 U.S.C. §
636(c) (1), an appeal from a judgment entered upon
the direction of a magistrate judge shall [any
appeal from the judgment must] be heard by the
court of appeals pursuant to [in accordance with]
28 U.S.C. § 636(c)(3), unless the parties, in
accordance with 28 U.S.C. § 636{c)({4), consent to
an appeal on the record to a district judge ef—the
distriet—eourt and thereafter, by petition only,
to the court of appeals[, in accordance with 28
U.S.C. § 636(c)(4)]. Appeals [An appeal] t¢ the
court of appeals pursuant to [under) 28 U.S.C. §
636(c)(3) shall [must] be taken in identical
fashion as [an] appeals [appeal] from [any] other

Jjudgments [judgment] of the district court.

COMMITTEE NOTE

The amendment conforms the rule to the change in

title from [“Imagistrate[”] to [“]magistrate judge[”]
made by the Judicial Improvements Act of 1990, Pub. L.
No. 101-650, 104 stat. 5089, 5117 (1990).



Rule 4(a)@)

If any party makes a timely motion under the Federal Rules of Civil Procedure: (i) for
judgment under Rule 50(b); (ii) under Rule 52(b) to amend or make additional findings
of fact, whether or not an alteration of the judgment would be required if the motion
is granted; (iii) under Rule 59 to alter or amend the judgment; (iv) under Rule 54 for
costs or attorney’s fees if a district court under Federal Rule of Civil Procedure 58
enters an order delaying entry of judgment and extending the time for appeal; or (v)
under Rule 59 for a new trial, or if any party serves a motion under Rule 60 of the
Federal Rules of Civil Procedure within 10 days after the entry of judgment, the time
for appeal for all parties shall run from the entry of the order disposing of the last of
all such motions.

Using a bulleted list (with letters, for ease of reference) not only displays the points better, but
also improves the sentence structure:

If any party makes a timely motion of a type in the list that follows, the time for
appeal for all parties runs from the entry of the order disposing of the last such
motion. This provision applies to a timely motion under the Federal Rules of Civil
Procedure:

(A) for judgment under Rule 50(b);

(B) to amend or make additional findings of fact under Rule 52(b), whether or not
granting the motion would alter the judgment;

(C) to alter or amend the judgment under Rule 59;

(D) for costs or attorney’s fees under Rule 54 if a district court under Rule 58
delays entry of judgment and extends the time for appeal; and

(E) for a new trial under Rule 59, or if any party serves a Rule 60 motion within
10 days after the entry of judgment.



FEDERAL RULES OF APPELLATE PROCEDURE 5

Rule 4. Appeal as of Right — When Taken

1 (a) Appeals [Appeal] in [a] wivil [Civil]
- vases [Case{. i— q»f!ﬁa}" o ﬂfl\r??'
QE 3 #,W,/’ /Q; De S’% * Kk k * * (;
E o 4 (2) B | : ded—i } (4)—of—thi
J’S Rute—4+—a A notice of appeal filed after the
6 announcement of [égég? ;ﬁnounces] a decision or
7 order but before the entry of the judgment or
8 order shall be [is] treated as filed after such
9 entry and on the day thereof [on the date of
10 ngntrys].
”“31 | (3) If a—timely noticeof appeal is—filed by
Wﬁ 12 2 [one] party timely files a [timely] notice of
13 appeal, any other party may file a notice of
14 appeal within 14 days after the date on which
15 [when] the first notice of appeal was filed, or
16 within the time otherwise prescribed by this Rule
17 4(a), whichever period last expires.
18 (4) If any party makes a timely motion [of a
19 type specified immediately below, the time for
20 * The Style Subcommittee would like the Appellate Rules Committee to
53 Rot change the Substance of the rule "onT £O emeure that it will
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6 FEDERAL RULES OF APPELLATE PROCEDURE

appeal for all parties runs fr?q~5pe entry of the
’ : ;‘a/f At &
order disposing of the last such mo ion) This

.

rovisioﬁ\ap lies to a timely motion®] under the
p P y

Federal Rules of Civil Procedure{:) is—filed—in
] 1 { o . l

(A) for judgment under Rule 50(b);

(B) undexr Rule 52(b) to amend or make
additional findings of fact [under Rule
52(b)1], whether or not an alteration of
[granting the motion would alter] the
judgment[;] would be required if the
motion is granted;

(C) under Rule 59 to alter or amend the
judgment [under Rule 59]; e=x

(D) undeyr Rul 4 for ¢o attorney’s

fees [under Rule 54] if a district court

under Federal Rule of €ivil Procedure 58

time for appeal; or

43

¢ See footnote 5.
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FEDERAL RULES OF APPELLATE PROCEDURE 7

(E) under Rule 59 for a new trial [under

/

Rule 59], or if any party serves a [Rule
60] motion under Rule¢ €60 of the Federal
Rules of Civil Procedure within 10 days

after the entry of judgment[.], the time

for appeal for all parties shall run
fruns] from the entry of the order
i . o .
denyingany other such-motien digposing
of the Jlast of all such motions, &

. : 1 filed besf ,
y s c £ o 1 .

sha%%—be—feqﬂ&feé—éef—saeh—éiiiﬁg—

notice of appeal filed after entrv of

>

the judgment but before disposition of

any of the above motions ghall be in
abevane nd shall becom ffecti

[is ineffective until] the date of the
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8 FEDERAL RULES OF APPELLATE PROCEDURE

7&%1”

entry of an order that disposes of the

uch

the last such motionj. An appeal from

an order disposing of any of the above

motions requires amendment of the

party’s [the party, in compliance with

Appellate Rule 3(c), to amend a]

previously filed notice of appeal{.]l in

compliance with Rule 3(e}. Anv such

An] amended notice of appeal shall

[must] be filed within the time

prescribed by th}s Rule 4 measured from

the entry of the order disposing of Fﬁg—,

\ . 0w 2R, L
A © Yest of all such motions [motion}. ‘
i . ,
v T * k Kk *k *
(b) Appeals [Appeal] in [a] eriminal
[Criminal] ¢aseg [Case]. — In a criminal casel[, ]

a defendant ghall [must] file the notice of appeal
bya—defendant—shall be—£filed in the district
court within 10 days after the entry [either] of
{1) the judgment or order appealed from[,] or [of]
{1i) a notice of appeal by the Government. A

notice of appeal filed after the announcement of a
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90 decision, sentence[,] or order[ — ])but before
91 entry of the judgment or order[ — ]shall be [is]
92  treated as filed after such entry and on the day M
93  thereof ggn the dat?;gg;;ﬁ**”r ;‘ ont is— &Jz}
94 ;ﬁﬁﬁzﬂgﬁj. If a [defendant makes a] timely
95 motion [specified immediately below, in accordance
96 with] undexr the Federal Rules of Criminal
97 Procedure[, an appeal from a judgment of
98 conviction must be taken within 10 days after the
v}99 entry of gtéorder disposing of the last such
160‘4‘56£iéﬁ, or within 10 days after the entry of the
101 judgment of conviction, whichever is later. This
102 provision applies to a timely motion:]
103 (1) for judgment of acgquittal,[:]
104 {2) for im arrest of judgment,[:;] e=x
105 {3) for a new trial on any ground other than
106 newly discovered evidence,[;] or
107 (4) for a new trial based on the ground of
108 newly discovered evidence if the motion is
109 7’ The style Subcommittee would like the Appellate Rules Committee to
119 CRone ine sopeidioe'sr thangej Mo vent wo eneure that it will not
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10 FEDERAL RULES OF APPELLATE PROCEDURE

made before or within 10 days after entry

of the judgment[.], has—been—made

an appeal from a judgment of donviction may be

taken within 10 days after thé entry of an order
denying—the-motdeon disposing of the last of all
such motions, or within 10 days after the entry of

h u nt of n tion hever is ter A
. c Lol 3 . ] I of
] : c 1 ¢ : c C o
after—entryof the judgment- A notice of appeal

filed after announcement of [the court announces]

a decision, sentence, or order[.] but before

disposition [it disposes] of any of the above

motions[,] shall be in abeyance and shall become

effective upon [is ineffective until] the date of

the entry of &'order that disposes [disposin of

the last of all such motions [motion;{ﬂaf upon

funtil] the date of the entry of the judgment of

e
~y
T
3

-1
=
Ty

conviction, whichever is later. Notwithstanding

the provisions of;AﬁBéilate Rule 3(c), a valid

-(‘:‘\.m P

notice of appeal is effective without amendment to
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FEDERAL RULES OF APPELLATE PROCEDURE 11

appeal from an order disposing of any of the above

motions. When an appeal by the government is
authorized by statute, the notice of appeal Shall
[must] be filed in the district court within 30
days after the—entry—ef (i) the entry of the
judgment or order appealed from or {ii} the filing
of (any defendant files] a notice of appeal[.] by
any defendant,

A judgment or order is entered within the
meaning of this subdivision when it is entered in
[on] the criminal docket. Upon a showing of
excusable neglect{[,] the district court
may, [ — lbefore or after the time has expired,
with or without motion and notice,[ — ]extend the
time for filing a notice of appeal for a period
not to exceed 30 days from the expiration of the
time otherwise prescribed by this subdivision.

The filing of a notice of appeal under this

Rule 4(b) does not divest a district court of

jurisdiction to correct a sentence under Fed. R.

Crim. P, 35(c)., nor does the filing of a motion

under Fed. R. Crim. P. 35(c) affect the validity

of a notice of appeal filed before disposition of
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such [entry of the order disposing of the] motion.

c Appealgs b an nmat Inmate fin

[Confined] in [an] institutions [Institution]. —

If an inmate ﬂgﬂgﬂﬂg&@ﬂ confined in an institution

files a notice of appeal in either a civil case or
a criminal case, the notice of appeal is timely

filed if it is deposited in the institution’s

internal mail system on or before the last day for

filing. Timely filing may be shown by a notarized

statement or by a declaration [(]1in compliance

with 28 U.S.C. § 1746[{)] setting forth the date of

deposit and stating that first-class postage has

been prepaid. In [a] civil cases [case] in which

the first notice of appeal is filed in the manner

provided in this paragraph [subdivision] (c), the

14 day [l4-day] period provided in [paraqraph]

(a)(3) of this Rule 4 for [an]other parties

{party] to file [a] notices [notice] of appeal
ghall run [runs] from the date [when] the

[district court receives the] first notice of

appealf.] is received by the distriect court, 1In

[a] criminal ¢ases [case] in which a defendant
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180 files a notice of appeal in the manner provided in
181 this paragraph [subdivision] (c), the 3¢ day [30-

182 day] period for the government to file its notice

183 of appeal shall run [runs) from the entry of the
184 judgment or order appealed from or from the

185 [district court’s] receipt of the defendant’s

186 notice of appeal[.] by the district court,

COMMITTEE NOTE

Note to Subdivision [Paragraph (a)](2). The
amendment treats all notices [a notice] of appeal filed
after [the] announcement of [a] decisions [decision] or
orders [order,] but before [its] formal entry[,] of
such orders as if the notices of appeal [notice] had
been filed after such entry. The amendment deletes
the language that made subdivision [paragraph] (a)(2)
inapplicable to notices [a notice] of appeal filed
after announcement of the disposition of post trial
motions [a posttrial motion) enumerated in [paragraph]
(a)(4) but before the entry of such orders [the order],
see, Acosta v. Louisiana Pept. [Dep’t] of Health &
Human Resources, 478 U.S. 251 (1986) (per curiam); and
Alerte v. McGinnis, 898 F.2d 69 (7th Cir. 1990).
Because the amendment of subdivision [paragraph] (a)(4)
recognizes all notices of appeal filed after entry of
judgment,[ — Jeven those that are filed while the post
trial [posttrial] motions enumerated in [paragraph]
(a)(4) are pending,[ — ]the amendment of this
subdivision [paragraph] is consistent with the
amendment of subdivision [paragraph] (a)(4).

Note to Subdivision [Paragraph] (a)(3). The
amendment .igitechnical in nﬁgﬁie, { i
-phrasing; ] no substantivé change is intended.
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Note to Subdivision [Paragraph] (a)(4). The 1979
amendment of this subdivision [paragraph] created a
trap for {[an] unsuspecting litigants [litigant] who
file notices [files a notice) of appeal before post
trial motions [a posttrial motion], or while post trial
motions are [a posttrial motion is] pending. The 1979
amendment requires parties [a party] to file new
notices [a new notice] of appeal after [the motion’s]
disposition ©f the motions. Unless a new notice is
filed, the court of appeals lacks jurisdiction to hear
the appeal. - Griggs.v. Provident nsumer Discount Co.,
459 U.s. 56 (1982)./\Many litigants, especially pro se
litigants, fail to file the second notice of appealf, ]
and several courts have expressed dissatisfaction with
the rule. §See, e.g., Averhart v. Arrendondo, 773 F.2d
919 (7th Cir. 1985); Harcon Barge Co. v. D & G Boat
Rentals, Inc., 746 F.2d 278 (5th Cir. 1984), cert.
denied, 479 U.S. 930 (1986).

The amendment provides that notirces [a notice] of
appeal filed before [the] disposition of the [a)]
specified post trial motions [posttrial motion] will
become effective upon disposition of the motions. A
notice pf appeal filed before the filing of one of the
specified motions or after the filing of a motion but
before disposition of the motion, is, in effect,
suspended until the disposition of the motion [motion
is disposed of, whereupon] . Upon disposition of the
motion, the previously filed notice of appeal becomes
effective to grant [effectively places] jurisdiction to
a [in the] court of appeals. € Committee realizes -
that holding notices [a notice] of appeal in abeyance
will create a new species of appeal that is not truly
"pending" and recommends that[,] for statistical
purposes[,] appeals [an appeal] held in abeyance not be
counted as pending. A new statistical classification
may be appropriate.

\.‘__‘

Because notices [a notice] of appeal will ripen into
[an] effective appeals [appeal] upon disposition of
post trial motions [a posttrial motion], in some
instances there will be appeals [an appeal] from
judgments [a judgment] that have [has] been altered
substantially because the motions were [motion was]
granted in whole or in part. Many such appeals will be
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dismissed for want of prosecution when the appellant
fails to meet the briefing schedule. However, [But]
the appellee als¢ may [also] move to have [strike] the
appeal[.] stricken. When responding to such a motion,
the appellant would have an opportunity to state
that[,] even though some relief sought in a post trial
[posttrial] motion was granted, the appellant still
plans to pursue the appeal. The [Since the]
appellant’s response would provide the appellee with
sufficient notice of the appellants’ [appellant’s]
intentions(,] that the Committee does not believe that
an additional notice of appeal is needed.

The amendment provides that a notice of appeal filed
before the disposition of a post trial [posttrial]
tolling motion is sufficient to bring the underlying
case to the court of appeals. If the judgment is
altered upon disposition of a post trial [posttrial]
motion, however, and [if] a party wishes to appeal
from the disposition of the motion, the party must
amend the notice of appeal to so indicate.

Bubdivision (Paragraph] (a)(4) also is [also]
amended to include[, among motions that extend the time
for filing a notice of appeal,] motions [a Rule 60
motion] under Rule 0 that arg [is] served within 10
days after entry of judgment[.] among the motions that
extend the time for filing a notice of appeal. This
eliminates the difficulty of determining whether a post
trial [posttrial] motion made within 10 days after
entry of a judgment is a motion under Rule 59(e)
[motion], which tolls the time for filing an appeal, or
a motion under Rule 60 [motion], which historically has
not tolled the time. The amendment is consistent
[comports] with the practice in several circuits that
treat [of treating] all motions to alter or amend
judgments that are made within 10 days after entry of
judgment as Rule 59(e) motions for purposes of Rule
4(a)(4). See, e.g., Finch v. City of Vernon, 845 F.2d
256 (11lth Cir. 1988); Rados v, Celotex Corp., 809 F.2d
170 (2d Cir. 1986); Skagerberg v. Oklahoma, 797 F.2d
881 (10th Cir. 1986). However, to [To] conform to
recent Supreme Court decisions, [however — ]Buchanan v.
Stanships, Inc., 485 U.S. 265 (1988); [and] Budinich v.
Becton Dickinson and [&] Co., 486 U.S. 196
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(1988),[ — ]the amendment excludes motions- for costs
and attorney’s fees from the class of motions that
extend the filing time unless a district court, acting
under Rule 58, enters an order delaying the entry of
judgment and extending the time for appeal. This
amendment is to be read in conjunction with the
amendment of Fed. R. Civ. P. 58.

Note to subdivision (b). The amendment
grammatically restructures the portion of this
subdivision that lists the types of motions that toll
the time for filing an appeal. This restructuring is
intended to make the rule easier to read. No
substantive change is intended other than to add
motions [a motion] for judgment of acquittal under
Criminal Rule 29 to the list of tolling motions. Such
motions are [a motion is] the equivalent of a Fed. R.
Civ. P. 50(b) motions [motion] for judgment
notwithstanding the verdict, which to6ll [tolls] the
running of time for appeals in civil cases [an appeal
in a civil case].

The proposed amendment also eliminates an ambiguity
from the third sentence of this subdivision. The third
sentence currently provides that if one of the
specified motions is filed, the time for filing an
appeal will run from the entry of any order denying the
motion. That sentence, like the parallel provision in
Rule 4(a)(4), was intended to toll the running of time
for appeal if one of the post trial [posttrial] motions
is timely filed. However, in ¢riminal cases [In a
criminal case, however,] the time for filing the
motions runs not from entry of judgment (as it does in
civil cases), but from the verdict or finding of guilt,
Thus, in a criminal case, a post trial [posttrial]
motion may be disposed of more than 10 days before
sentence is imposed, i.e., [i.e.,] before the entry of
judgment. United States v. Hashagen, 816 F.2d 899, 902
N.3 [n.5] (3d Cir. 1987). To make it clear that a
notice of appeal need not be filed before entry of
judgment, the proposed amendment states that an appeal
may be taken within 10 days after the entry of an order
disposing of the motion, or within 10 days after the
entry of judgment, whichever is later. The amendment
also changes the language in the third sentence which
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provides [providing] that an appeal may be taken within
10 days after the entry of an order denying the motion
and([;]) [the amendment] says instead that an appeal may
be taken within 10 days after the entry of an order
disposing of the last ¢f such motions [motion].
{Emphasis added) [(emphasis added).] The change
recognizes that there may be multiple post trial
[posttrial] motions filed and that[,] although one or
more motions may be granted in whole or in part, a
defendant may still wish to pursue an appeal.

The amendment also states that notices [a notice] of
appeal filed before [the] disposition of any of the
post trial [posttrial] tolling motions shall become
[becomes] effective upon disposition of the motions.

In most circuits this language simply restates the
current practice, gee [. See] United States v. Cortes,
895 F.2d 1245 (9th Cir. 1990). However, two [Two]
circuits([, however,] have questioned that practice in
light of the language of the rule, see United States v.
Gargano, 826 F.2d 610 (7th Cir. 1987), and United
States v. Jones, 669 F.2d 559 (8th Cir. 1982), and[.]
the [The] committee [therefore] wishes to clarify the
rule. The amendment is consistent with the proposed
amendment of Rule 4(a)(4).

Subdivision (b) is further amended in light of new
Fed. R. Crim. P. 35(c)[,] which authorizes [a]
sentencing courts [court] to correct [any] arithmetic
[arithmetical)], technical, or other clear errors in
sentencing within 7 days after the imposition of
[imposing the] sentence. The Committee believes that a
sentencing court should be able to act under Criminal
Rule 35(c) ew if a notice of appeal has already been
filed[;] @nd that)a notice of appeal should not be
affected by thefiling of a motion under Rule 35(c)

[motion] or by correction of [a] sentence pursuant to
[under] Rule 35(c).

Note to subdivision (c). In Houston v. Lack, 487
U.S. 266 (1988), the Supreme Court held that [a] pro se
prisoners’ [prisoner’s] notices [notice] of appeal are
[is]) "filed" at the moment of delivery to prison
authorities for forwarding to the district court. The
amendment reflects that decision. The language of the
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amendment is similar to that in Supreme Court Rule
29.2.

_ PermittingAinmate§):o file notices [a notice] of
appeal by depositing the notices [it] in ([an]
institutienal mail systems [system] requires adjustment
of the rulesh\governing the filing of ¢ross appeals

"“Epross-appeal ]. In a civil case[,] the time for
i

ling a ¢ross appeal [cross-appeal] ordinarily runs
from the date on which [when] the first notice of
appeal is filed. 1If an inmate’s notice of appeal is
filed by depositing it in an institution’s mail system,
it is possible that the notice of appeal will not
arrive in the district court until several days after
the "filing" date and perhaps even after the time for
filing a crpss appeal [cross-appeal] has expired. To
avoid that ([problem], subdivision (c) provides that in
civil cases [a civil case] when [an] institutionalized
persong file notices [person files a notice] of appeal
by depositing them [it] in ([the] instituntions’
[institution’s] mail systems [system], the time for
filing cross appeals (a cross-appeal] shall run [runs]
from the district courts’ [court’s] receipt of the
notices of appeal [notice]. A parallel provision is
made [The amendment makes a parallel change] regarding
the time for the government to bring appeals in
¢riminal cases [appeal in a criminal case].

Rule 5.1. Appeals by Permission Under 28 U.S.C.

§ 636(c)(5)
1 (a) Petition for Leave to Appeal,; Answer or
2 Cross Petition. — An appeal from a district court
3 judgment, entered after an appeal pursuant to
4 funder] 28 U.S.C. § 636(c)(4) to a district judge
5 eof—the—distriet—eourt from a judgment entered upon

6 direction of a magistrate judge in a civil case,
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7 may be sought by filing a petition for leave to

8 appeal

COMMITTEE NOTE

The amendment conforms the rule to the change in
title from magistrate to magistrate judge made by the
Judicial Improvements Act of 1990, Pub. L. No. 101-650,
104 stat. 5089, 5117 (1990).
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Rule 10. The Record on Appeal

* * % * %
(b) The transcript [Transcript] of proceedings
[Proceedings], duty of appellant to order; notice
to appelliee if partial transcript is ordered [Duty
of Appellant to Order,; Notice to Appellee If
Partial Transcript Is Ordered]. —

* * * K *
(3) Unless the entire transcript is to be
included, the appellant shall, within the 10 days
[10-day]) time provided in [paragraph] (b)(1l) of
this Rule 10, file a statement of the issues the
appellant intends to present on the appeal[,] and
shall serve on the appellee a copy of the order or
certificate and of th% statemgntl, If the [An]
appellee deemss [who déééiggfa% transcript er of
other parts of the proceeding%ﬁ%gé;gfééces%é;§;f)u»;7&“”
the appellee shall, within 10 days after the
service of the order or certificate and the
statement of the appellant, file and serve on the
appellant a designation of additional parts to be

included. Unless within 10 days after service of

such [the] designation the appellant has ordered
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such parts, and has so notified the appellee, the
appellee may within the following 10 days either
order the parts or move in the district court for

an order requiring the appellant to do so.

* % * * *

SreT

COMMITTEE NOTE

The amendment ig"teehﬁ}céimgid [merely—tighrtenrs-the

phrasing; ] no substantivé chihde is intended.

Rule 25. Filing and Service

10

11

(a) Filing. — Papers required or permitted to be
filed in a court of appeals shall [must] be filed
with the clerk. Filing may be accomplished by
mail addressed to the clerk, but filing shall not
be [is not] timely unless the papers are received
by the clerk [the clerk receives the papers]
within the time fixed for filing, except that
briefs and appendices shall be [are] deemed
[treated as] filed on the day of mailing if the
most expeditious form of delivery by mail,

excepting [except] special delivery, is utilized
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[used], and except further that papers [Papers)
filed by [an] inmates confined in institutions are
[an institution are] timely filed if they are
deposited in the institutions’ [institution’s]
internal mail mystems [system] on or before the

last day for filing. Timely filing of papers by

[an] inmateg confined in institutions [an

institution] may be shown by [a] notarized

tatement r laration statement or

declaration] [(]in compliance with 28 U.S.C. §

1746[)1 setting forth the date of deposit and

stating that first-class postage has been prepaid.

If a motion requests relief which [that] may be
granted by a single judge, the judge may permit
the motion to be filed with the judge, in which
event the judge shall [must] note thereon the date
of filing and shall thereafter transmit [give] it

to the clerk.

* Kk k Kk *

COMMITTEE NOTE

The amendment accompanies new subdivision (c) of

Rule 4 and extends the holding in Houston v. Lack, 487

U.s.

266 (1988), to all papers filed in the courts of

appeals by persons confined in institutions.
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Rule 28. Briefs

10
11
12
13
14
15
16
17
18
19
20

21

(a) [Appellant’s] Brief nf the appellant. — The
brief of the appellant shall [must] containf[, ]
under appropriate headings and in the order here
indicated:

* % % Kk *
(5) An argument. The argument may be preceded by
a summary. The argument shall [must] contain the
contentions of the appellant with respect to [on]
the issues presented, and the reasons therefor,
with citations to the authorities, statutes[,] and

parts of the record relied on. The argument also

shall [must also] include [for each issue] a
concise statement of the applicable standard of

review for h_issu hich[; this statement] ma
resent appear] in the discussion of each

issue or under a separate heading preceding
[placed before] the discussion of the issues.

* % * % *

(b) [Appellee’s] Brief vf the Appellee. — The
brief of the appellee Shali [must] conform to the

requirements of subdivisions [paragraphs] (a)(1)-
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(5), except that & statements of jurisdiction, of
the issues, or of the case, or of the standard of
review need not be made unless the appellee is
dissatisfied with the statement of the appellant.
[none of the following need appear unless the
appellee is dissatisfied with the statement of the
appellant:

(1) the jurisdictional statement;

(2) the statement of the issues;

(3) the statement of the case;

(4) the statement of the standard of review.]

* * Kk * *



FEDERAL RULES OF APPELLATE PROCEDURE 25
COMMITTEE NOTE

Note to subdivision [paragraph] (a)(5). The
amendment requires appellants® briefs [an appellant’s
brief] to state the standard of review applicable to
each issue on appeal. Five circuits currently require
such [these] statements[.] and those [Experience in
those] circuits’ experience [circuits] indicates that
requiring a statement of the standard of review
generally results in arguments being ([(that are]
properly shaped in light of the standard.

Rule 34. Oral Argument
* % % * *
1 (c) Order and content [Content] of argument

2 [Argument]. — The appellant is entitled to open

3 and conclude the argument. The—epening—argument

//3 Counsel will not be permitted to [may not] read at

K\ 6 length from briefs, records[,] or authorities.

7 * * * * *

COMMITTEE NOTE

Subdivision (c). The amendment deletes the
requirement that the opening argument ghall [must]
include a fair statement of the case. The Committee
proposed the change because in some circuits the court
does not want appellants to give such statements. In
those circuits[,] the rule is not followed and is
misleading. However, [Nevertheless,] the Committee
does not want the deletion of the requirement to
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indicate disapproval of the practice. Those circuits
that desire a statement of the case may continue the
practice.

11
12
13
14

15

Rule 35. Determination of vauses [a Cause] by the
Court in Banc®

(a) Wwhen hearing or reheariny in banc will be
ordered [When a Hearing or Rehearing in Banc Will
Be Ordered]. — A majority of the circuit judges
who are currently in regular active service and

who are not disqualified from participating in the

case may order that an appeal or other proceeding

be heard or reheard by the court of appealg in

banc, except that no in banc hearing or rehearing

may be ordered if the number of judges not

disgualified is less than a majority of those

currently in reqular active service. Such a [A]

hearing or rehearing [in banc] is not favored and
ordinarily will not be ordered except [in two
circumstances:] {1} when consideration by the full

court is necessary to secure or maintain

NRONI
D OO0~

* The phrase “in banc” could be rendered either “In Banc” or “in Banc” in a
title. The Style Subcommittee has rendered it as if the “in” were a
preposition instead of a particle.

Incidentally, the majority of the Subcommittee prefers the spelling
“en banc” — the predominant spelling in the United States. But, given
the spelling in the statute (“in banc”), the Subcommittee has decided not
to create an inconsistency.
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23 uniformity of its decisions, or {2) when the
24 proceeding involves a question of exceptional
25 importance.

* k * K *

COMMITTEE NOTE

The circuits are divided as to [differ on] whether
vacancies and recusals are [should be] counted in
determining whether a majority of the judges in regular
active service has ordered a case to be heard or
reheard in banc. The amendment establishes a uniform
rule that vacancies and recusals are not counted, i.e.
[i.e.], that the base from which the majority is
determined consists only of the judges currently in
regular active service who are not disqualified. The
amendment also establishes a quorum requirement that
the number of nondisqualified judges must constitute a
majority of the active judges, including those who may
be recused. Without such a quorum requirement, if
seven of twelve active judges were disqualified, for
example, an in banc could be ordered by a three-to-two
vote among the five judges available to sit.



STYLE SUBCOMMITTEE PROPOSED DRAFT

RULE 84. Forms; Technical and Conforming Amendments.

(b) Technical and Conforming Amendments. - The
Judicial Conference of the United States may amend these
rules to correct errors or inconsistencies in grammar,
spelling, Ccross-references, typography, or style, to make
changes essential to conforming these rules with

statutory amendments, or to make other similar technical
or conforming changes.

kkkokkok ok ok ok ok ok ok

PROPOSED APPELLATE DRAFT

RULE 49. Technical and Conforming Amendments.

The Judicial Conference of the United States may
amend these rules to correct €rrors or inconsistencies
in grammar, spelling, Ccross-references, typography, or
style, to make changes essential to conforming these
rules with statutory amendments, or to make other similar
technical or conforming changes.
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REVISED AGENDA
Meeting of the Advisory Committee on Appellate Rules
April 30, 1992 '

Gap Report

Consideration of comments on items published August 1992:

item 86-10 and 86-26, amendment of Rules 4(a)(4) and 4(b) regarding the
need for a new notice of appeal after disposition of post-trial tolling
motions;

item 86-25, amendment of Rule 28 to require a statement of the standard
of review in briefs;

item 88-10, amendment of Rule 34(c) deleting the requirement that an
opening argument shall include a statement of the case;

item 88-13, amendment of Rule 35(a) to provide that a majority of judges
eligible to participate in a case shall have the power to grant in banc
review;

item 89-2, amendment of the filing rules in light of the Supreme Court’s
decision in Houston v. Lack (amendments to Rule 3(d), 4(c), and 25);
item 90-5, technical amendment of Rule 10(b)(3); and,

item 91-1, changing "magistrate” to "magistrate judge" in all rules
(amendments to Rules 3.1 and 5.1).

Requests from the Standing Committee:

A

Item 92-1. The Standing Committee asked the Advisory Committees on
Civil and Appellate Rules to draft amendments to the national rules
requiring uniform numbering of local rules and deletion of all language in
local rules that merely repeats the language of the national rules.

Item 92-2. The Standing Committee would like to dispense with the need
to follow the full procedures (publication, comment, etc.) whenever a
typographical or clerical error gives rise to the need to amend a rule. The
Standing Committee has asked each of the Advisory Committees to
consider the possibility of amending their rules to authorize such changes.

The Standing Committee would like a report from each of the Advisory
Committees about the desirability of developing a numbering system that
would eliminate the duplication of numbers from one set of rules to
another. The report is due next November. At the April meeting we will
have a preliminary discussion, with further discussion to follow in the fall.

Item 90-4. The Standing Committee approved publication of the proposed
amendments to Rules 3(c), 15(a) and Forms 1, 2, and 3 on an expedited
basis because of the importance of the Torres problem which those



changes address. However, the Standing Committee requested that the
Advisory Committee revisit the question of whether a procedure analogous
to that in Supreme Court Rule 12.4 would be a better approach because it
would both deal with the Torres problem and preserve as many appeals as
possible.

Action Items

A

G.

Items 89-5 and 90-1, amendment of Rule 35 to treat suggestions for
rehearing in banc like petitions for panel rehearing so that a request for a
rehearing in banc will also suspend the finality of the court’s judgment and
thus toll the period in which a petition for certiorari may be filed.

Item 91-5, rule to authorize use of special masters in the courts of appeals.

Item 91-27, amendment of all the appellate rules that require the filing of
copies of a document to authorize local rules that require a different
number of copies.

Item 91-22, amendment of Rule 9 regarding the type of information that
should be presented to a court.

Item 91-14, amendment of Rule 21 so that a petition for mandamus does
not bear the name of the district judge and the judge is represented pro
forma by counsel for the party opposing the relief unless the judge requests
an order permitting the judge to appear.

Item 91-11, amendment of Rule 42 regarding the authority of clerks to
return or refuse documents that do not comply with national or local rules.

Item 91-4, amendment of Rule 32 regarding typeface.

Discussion items:

A

Item 86-23 regarding the ten day period within which an objection to a
magistrate’s report must be filed and the difficulty that prisoners have in
meeting that time schedule.

Item 91-7 regarding appeal of remand orders.

Item 91-6 regarding allocation of word processing equipment costs between
producing originals and producing "copies."

Item 91-17 regarding the publication of opinions.

Eleventh Circuit’s response to the Local Rules Project.



F.

G.

Solicitor General’s suggestion with respect to in banc hearings.

Recommendation to the Judicial Conference regarding the continuation of
the committee.
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TO: Honorable Kenneth F. Ripple, Chair, Members of the
Advisory Committee on Appellate Rules and Liaison Members

FROM: Carol Ann Mooney, Reporter
DATE: April 13, 1992

SUBJECT: Comments on the draft rules published August, 1991, and suggested
amendments to the drafts.

The comments received as a result of the publication in August 1991 of draft
amendments to the Federal Rules of Appellate Procedure are summarized in the
attached document entitled Draft GAP Report.

The current task of the Advisory Committee is to review the comments and
consider whether to amend the draft rules in light of the comments. After the Advisory
Committee decides whether amendment of the rules is warranted, the committee must
make a recommendation to the Standing Committee regarding the next steps in the
rulemaking process.

If the Advisory Committee decides that no amendment of the published rules is
needed or that only technical or non-substantial amendments are needed, the committee
may request that the Standing Committee approve the rules with the new amendments, if
any, and forward them to the Judicial Conference for approval.

If the Advisory Committee decides that substantial revision of the published rules
is needed, an additional period for public notice and comment may be required. The
Advisory Committee may be ready to approve such amendments and request that the
Standing Committee approve publication of the amended drafts, or the Advisory
Committee may wish to have time for further study and may ask the Standing Committee
to remand the matter to the Advisory Committee for reconsideration.

Copies of the draft rules as published in August 1991 are attached for your
convenience. The copies are marked showing changes I have drafted for your
consideration.

Rule 3

There were no comments on the proposed amendments to Rule 3. However, if
the committee considers any substantial amendments to Rule 4 as it was published, the
Rule 3 changes need to be reexamined in light of such amendments because the Rule 3
changes are coordinated with the published amendments to Rule 4.
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Rule 3.1

There were no comments on the proposed amendment 10 Rule 3.1 which changes
"magistrate” to "magistrate judge.”

Rule 4

The suggested amendments to Rule 4 serve two main purposes: 1) to eliminate
the trap for litigants who file notices of appeal before post trial motions, or while post
trial motions are pending, and 2) to "codify" the Supreme Court’s decision in Houston v.
Lack, holding that notices of appeal filed by inmates confined in institutions are timely if
they are deposited in the institutions’ internal mail systems, with postage prepaid, on or
before the filing date. No comments were submitted regarding proposed Rule 4(c),
dealing with inmate filings. Several commentators had suggestions for improving Rule

4(a)(4). In light of those comments, I have revised draft Rule 4 for the committee’s
consideration.

Rule 4. Appeal as of right = when taken !}L%
¢ ,x;,

(a) Appeals in civil cases.= -uj( s

" (1) Except as provided in (a)(4) of this Rule\_\/
Nl

4, Fin aAciQil case in which an appeai’is permitted
by law as of right from a district court to a court
of appeals the notice of appeal required by Rule 3
shall be filed with the clerk of the district court
within 30 days after the date of entry of the
judgment or order appealed from; but if the United
states or an officer or agency thereof is a party,
the notice of appeal may be filed by any party
within 60 days after such entry. If a notice of
appeal is mistakenly filed in the court of appeals,
the clerk of the court of appeals shall note
thereon the date on which it was received and
transmit it to the clerk of the district court and

2
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it shall be deemed filed in the district court on

the date sO noted.

(2) Breept—eas provided ES3) (a)(4)43£—%hée—au%e
— A notice of appeal filed after the

announcement of a decision or order but before the
entry of the judgment or order shall be treated as
filed after such entry and on the day thereof.

(3) 1If Wpea&——lé—f—k}eé—b? i 3 3

a party timely files a notice of appeal, any other

party may file a notice of appeal within 14 days
after the date on which the first notice of appeal
was filed, or within the t+ime otherwise prescribed

by this Rule 4 (a), whichever period last expires.

(4) If any party makes a timely motion under

the Federal Rules of Civil Procedure js—£ited—in

f V. CeL = iz
«

court—by—any—pParey: (1) for judgment
under Rule 50(b): (ii) under Rule 52(b) to amend Or
make additional findings of fact, whether or not an
alteration of the judgment would be required if the
motion is granted; (iii) under Rule 59 to alter or
amend the judgm?nt, er (iv) under—Rute—54 for

}: fa M ﬁ
attornd%g' fees if a district court under Pederal

1EhY
Rule of—-Civil-ProceduEe SEB,E%EB)k X p.ordex ggam&g An

i . 3 the time for

appeal; or (v) under Rule 59 for a new trial, or if

any party serves 3 motion under Rule 60 of the
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Federal Rules of civil Procedure within 10 days

after the entry of judgment, the time for appeal

for all parties shall run from the entry of the
order éeayéng—a—aew—%f%a%—er—gfaﬂ%éﬁq—er—éeﬂyéag

aﬁy—e%hef—saeh—me%tea disposing of the last of all

such motions. A—ae%&ee—e%—appea%—%é%eé—be%efe—%he

SuUCll M vl =t =~

r+re -~ mralri-aoed
< W dl L= =4 ) S v Ie

abeves A notice of appeal filed afteg,entry of the

jJudgment but bvefore disposition of any of the above

motions shall be in abeyance and shall become

effective to appeal from the judgment or order, or

part thereof, specified in the notice of appeal .,

upon _the date of the entry of an order that

disposes of the last of all such motions.

. Appellate review of an order disposing of any of

+he above motions requires amendment of the partv's

previously filed notice of appeal in compliance

with Rule 3(c).: Any such amended notice of appeal

shall be filed within the time prescribed by this

Rule 4 measured from the entry of the order

disposing of the last of all such motions. No

additional fees shall be required for such filing.

*x * *
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(b) Appeals in criminal cases.- In a criminal

case a defendant shall file the notice of appeal by

a—defendant—shaltl—bpe—fited in the district court
within 10 days after the entry of (i) the judgment
or order appealed from or (ii) a notice of appeal
by the Government. A notice of appeal filed after
the announcement of a decision, sentence or order
but before entry of the judgment or order shall be
treated as filed after such entry and on the day

thereof. If a timely motion under the Federal

Rules of Criminal Procedure is made: (i) for

judqment of acguittal, (ii) for 4n arrest of

judgment, eF (iii) for a new trial on any ground

other than newly discovered evidence, or (iv) for a

new trial based on the ground of newly discovered

evidence if the motion is made bhefore or within 10

days after entry of the judgment, has—-peen—made an

appeal from a judgment of conviction may be taken
within 10 days after the entry of an order &enying

the—meotieon disposing of the last of all such

motions, or within 10 days after the entry of the

Judagment of conviction, whichever is later. &

PRt | S ialcrm oy
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ef—the—judgment+ A notice of appeal filed after

announcement of a decision, sentence, OL order but

before disposition of any of the above motions

shall be in abeyance and shall become effective

upon the date of the entry of an_order that

disposes of the last of all such motions, or upon

the date of the entry of the judgment of

conviction, whichever is later. Notwithstanding

the provisions of Rule 3(c), a valid notice of

appeal is effective without amendment to appeal

from an order disposing of any of the above

/e
A

motions. When an appeal by the government,jis
authorized by statute, the notice of appeal shall

pe filed in the district court within 30 days after

the—entry—eof (i) the entry of the judgment or order

appealed from or (ii) the filing of a notice of

appeal by any defendant.

A Jjudgment or order is entered within the
meaning of this subdivision when it is entered in
the criminal docket. Upon a showing of excusable
neglect the district court may, before or after the
time has expired, with or without motion and
notice, extend the time for filing a notice of
appeal for a period not to exceed 30 days from the

expiration of the time otherwise prescribed by this

subdivision.

\!
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The filing of a notice of appeal under this

Rule 4(b) does not divest a district court of

4urisdiction to correct a sentence under Fed. R.

Ccrim. P. 35(c), nor does the f£iling of a motion

under Fed. R. Crim. P. 35(c) affect the validity of

a notice of appeal filed before disposition of such

motion.
(c) Appeals filed by inmates confined in
institutions.- If an _inmate confined in _an

institution files a notice of appeal in either a

civil case or a criminal case, the notice of appeal

is timely filed if it is deposited in the

institution's internal mail system on or before the

last day for f£iling. Timely filing may be shown by

a notarized statement or by a declaration in

compliance with 28 U.S.C. § 1746 setting forth the

date of deposit and ctating that first—-class

postage has been prepaid. In civil cases in which

the first notice of appeal is filed in the manner

provided in this paragraph_ (c). the 14 day period

provided in (a) (3) of this Rule 4 for other parties

to file notices of appeal shall run from the date

the first notice of appeal is received by the

district court. In criminal cases in which a

defendant files a notice of appeal in the manner

provided in this paragraph (c). the 30 day period
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for the government to file its notice of appeal

shall run from_the entry of the judgment OX order

appealed from _ Or from___the receipt of the

defendant's notice of appeal by the district court.

committee Note

Note to gsubdivision (a) (1) . The amendment is intended to
alert readers to the fact that subdivision (a) (4) extends the
time for filing appeals when certain post trial motions are
filed. It is the Committee's hope that awareness of the
provisions of subdivision (a) (4) will prevent the filing of
notices of appeal when post trial tolling motions are pending.

Note to subdivision (a) (2) . The amendment treats all
notices of appeal filed after announcement of decisions oI orders
put before formal entry of such orders as if the notices of
appeal had been filed after such entry. The amendment deletes
the language that made subdivision (a) (2) inapplicable to notices
of appeal filed after announcenent of the disposition of post
rrial motions enumerated in (a) (4) put before the entry of such
orders, See Acosta V. Iouisiana pDept. of Health & Human
Resources, 478 U.S. 251 (1986) (per curiam); and Alerte V.
McGinnis, 898 F.24 69 (7th cir. 1990). Because the amendment of
supbdivision (a) (4) recognizes all notices of appeal filed after
entry of judgment, even rhose that are filed while the post trial
motions enumerated in (a) (4) are pending, the amendment of this
subdivision is consistent with the amendment of subdivision

(a) (4) -

Note to subdivision (a) (3). The amendment is technical in
nature, no substantive change is intended.

Note to subdivision (a) (4). The 1979 amendment of this
subdivision created a trap for unsuspecting 1itigants who file
notices of appeal before post trial motions, O while post trial
motions are pending. The 1979 amendment requires parties to file
new notices of appeal after disposition of the motions. Unless a
new notice is filed, the court of appeals lacks jurisdiction to
hear the appeal. Griggs V. provident consumer Discount Co., 459
U.S. 56 (1982). Many litigants, especially pro se€ litigants,
fail to file the second notice of appeal and several courts have
expressed dissatisfaction with the rule. See, e.gd., Averhart V.
Arrendondo, 773 F.2d4 919 (7th cir. 1985); Harcon Barge Co. V. D &

¢ Boat Rentals, Inc., 746 F.2d 278 (5th Cir. 1984), cert. denied,
479 U.S. 930 (1986).




The amendment provides that notices of appeal filed before
disposition of the specified post trial motions w%ll becone
effective upon disposition of the motions. A notice of appeal
filed before the filing of one of the specified motions or after
the filing of 2 motion but before disposition of the motion, is,
in effect, suspended until the disposition of the mgtion. Upon
disposition of the motion, the previously filed notice of appeal
becomes effective to grant jurisdiction to a court of appeals.

pecause notices of appeal will ripen into effective appeals
upon disposition of post trial motions, in some instances there
will be appeals from judgments that have been altered
substantially because the motions were granted in whole or in
part. Many such appeals will be dismissed for want of
prosecution when the appellant fails to meet the briefing
schedule. However, the appellee also may move to have the appeal
stricken. When responding to such a motion, the appellant would
have an opportunity to state that even though some relief sought
in a post trial motion was granted, the appellant still plans to
pursue the appeal. The appellant's response would provide the
appellee with sufficient notice of the appellant's intentions
that the Committee does not believe that an additional notice of
appeal is needed.

The amendment provides that a notice of appeal filed before
the disposition of a post trial tolling motion is sufficient to
bring the underlying case, aS well as any orders specified in the
original notice, to the court of appeals. If the judgment is
altered upon disposition of a post trial motion, however, and a
party wishes to appeal from the disposition of the motion, the
party must amend the notice of appeal to soO indicate. The filing
of an amended notice of appeal requires no additional fees
pecause it is an amendment of the original notice of appeal and
not a new notice of appeal.

subdivision (a) (4) also is amended to jinclude motions under
Rule 60 that are served within 10 days after entry of judgment
among the motions that extend the time for filing a notice of
appeal. This eliminates the difficulty of determining whether a
post trial motion made within 10 days after entry of a judgment
is a motion under Rule 59(e), which tolls the time for filing an
appeal, or a motion under Rule 60, which historically has not
tolled the time. The amendment is consistent with the practice
in several circuits that treat all motions to alter or amend
judgments that are made within 10 days after entry of judgment as
Rule 59(e) motions for purposes of Rule 4(a) (4) . See, e.d.,
Rados _v. Celotex corp., 809 F.2d 170 (24 Cir. 1986) ; Skagerberd
v. Oklahoma, 797 F.2d 881 (10th cir. 1986); Finch V. city of
vernon, 845 F.2d 256 (11th Cir. 1988). However, to conform to a
recent Suprene court decision, Budinich v. Becton Dickinson and
Co., 486 U.S. 196 (1988), the amendment excludes motions for
attorneys' fees from the class of motions that extend the filing
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time unless a district court, acting under Rule 58, enters an
order delaying the finality of judgment and extending.the time
for appeal. This amendment is to be read in conjunction with the
amendment of Fed. R. Civ. P. 58.

Note to subdivision (b). The amendment grammatically
restructures the portion of this subdivision that 1ists the types
of motions that toll the time for filing an appeal. This
restructuring is intended to make the rule easier to read. NoO
substantive change is intended other than to add motions for
judgment of acguittal under criminal Rule 29 to the list of
tolling motions. Such motions are the equivalent of Fed. R. Civ.
p. 50(b) motions for judgment notwithstanding the verdict, which
toll the running of time for appeals in civil cases.

The proposed amendment also eliminates an ambiguity from the
third sentence of this subdivision. The third sentence currently
provides that if one of the specified motions is filed, the time
for filing an appeal will run from the entry of any order denying
the motion. That sentence, like the parallel provision in Rule
4(a) (4), was intended to toll the running of time for appeal if
one of the post trial motions is timely filed. However, in
criminal cases the time for filing the motions runs not from
entry of judgment (as it does in civil cases), but from the
verdict or finding of guilt. Thus, in a criminal case, a post
trial motion may be disposed of more than 10 days before sentence
is imposed, i-.e. pefore the entry of judgment. United States V.
Hashagen, 816 F.2d 899, 902 N.5 (34 Ccir. 1987). To make it clear
that a notice of appeal need not be filed before entry of
judgment, the proposed amendment states that an appeal may be
taken within 10 days after the entry of an order disposing of the
motion, or within 10 days after the entry of judgment, whichever
ie later. The amendment also changes the language in the third
sentence which provides that an appeal may be taken within 10
days after the entry of an order denyind the motion and says
instead that an appeal may be taken within 10 days after the
entry of an order disposing of the last of such motions.
(Emphasis added). The change recognizes that there may be
multiple post trial motions filed and that although one or more

motions may be granted in whole or in part, a defendant may still
wish to pursue an appeal.

The amendment also states that notices of appeal filed
before disposition of any of the post trial tolling motions shall
pecome effective upon disposition of the motions. 1In most
circuits this language simply restates the current practice, see
United States V. Cortes, 895 F.2d 1245 (9th Cir.), cert. denied,
495 U.S. 939 (1990) . However, two circuits have questioned that
practice in light of the language of the rule, see United States
v. Gargano, 826 F.24 610 (7th cir. 1987), and United States V.
Jones, 669 F.2d 559 (8th Cir. 1982), and the committee wishes to
clarify the rule. The amendment is consistent with the proposed
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amendment of Rule 4(a) (4) -

subdivision (b) jg further amended in light of new Fed. R.
crim. P. 35(c) which authorizes sentencing courts to correct
arithmetic, technical, or other clear errors in sentencing within
7 days after the imposition of sentence. The committee believes
that a sentencing court should be able to act under Criminal Rule
35(c) even if a notice of appeal has already been filed and that
a notice of appeal should not be affected by the filing of a
motion under Rule 35(c) or by correction of a sentence pursuant
to Rule 35(c).

Note to subdivision (c). In Houston V. Lack, 487 U.S. 266
(1988) the Supreme court held that pro se prisoners' notices of
appeal are nfiled" at the moment of delivery to prison
authorities for forwarding to the district court. The amendment
reflects that decision. The language of the amendment is similar
to that in Supreme court Rule 29.2.

pPermitting inmates to file notices of appeal by depositing
the notices in institutional mail systems requires adjustment of
the rules governing the filing of cross appeals. In a civil case
the time for filing a cross appeal ordinarily runs from the date
on which the first notice of appeal is filed. 1If an inmate's
notice of appeal ijs filed by depositing it in an institution's
mail system, it is possible that the notice of appeal will not
arrive in the district court until several days after the
ngiling" date and perhaps even after the time for filing a cross
appeal has expired. To avoid that, subdivision (c) provides
that in civil cases when institutionalized persons file notices
of appeal by depositing them in institutions’ pail systems, the
time for filing cross appeals shall run from the district courts'
receipt of the notices of appeal. A parallel provision is made
regarding the time for the government to bring appeals in
criminal cases.

********

The differences between this draft and the published draft are:

1. "Except as provided in (a)(4) of this Rule 4" is added to the beginning of the
first sentence of subpart (a)(1). This amendment is intended to alert readers to the fact
that the time for filing notices of appeal may be effected by the provisions in (a)(4)-

(The published draft included no changes to subpart (a)(1).) Such a cautionary note was
suggested by Mr. Ganucheau, the Clerk of the Fifth Circuit, in the hope that it would
discourage the filing of notices of appeal when post trial motions are pending. In fact, 1
do not think the change will have that effect. Perhaps a first time reader of the rules will
be more aware of the provisions of (a)(4) because of this cross-reference. However,
because (a)(4) provides that notices of appeal filed before the disposition of post trial
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motions will become effective upon disposition of the motions, cautious lawyers may
adopt the habit of filing notices of appeal during the pendency of the motions to
eliminate the possibility of missing the deadline.

2. Rule 4(a)(4)(iv) is changed in two ways.

A. At line 38-40 of this amended draft (line 24 of the published draft), the
rule provides that a motion for attorneys’ fees extends the time for filing a notice of

appeal, if a district judge enters an order delaying finality of judgment and extending the
time for appeal.

(The published draft read: delaying entry of judgment and extending the time for
appeal. The "delaying entry of judgment and extending the time for appeal" language
was added to the draft by the Standing Committee at its July meeting, to conform with
an amendment to Fed. R. Civ. P. 58 proposed by the Civil Rules Committee. The draft
originally submitted to the Standing Committee by the Advisory Committee on Appellate

Rules stated that motions for costs or attorneys’ fees would not extend the time for filing
notices of appeals.)

Mr. Munford pointed out that ordinarily a district court is required to enter
judgment "forthwith" and that a district court may not delay entry of a judgment that has
already been entered. Proposed Civil Rule 58 provides:

entry of judgment shall not be delayed, nor the time for appeal extended,
in order to award fees, except that, when a timely motion for attorneys’
fees is made under Rule 54(d)(2), the court before a notice of appeal has
been filed and become effective, may order that the motion have the same

effect under Rule 4(a)(4) of the Federal Rules of Appellate Procedure as a
timely motion under Rule 59.

Proposed Civil Rule 54 provides that a motion for attorneys’ fees must be filed within 14
days after entry of judgment. Therefore, Mr. Munford is correct that entry of judgment
may precede the filing of a motion for attorneys’ fees and that a district court cannot
then delay entry of judgment. Proposed Civil Rule 58 allows a district court to order that
an attorneys’ fee motion has the same effect upon the time for appeal as a Rule 59
motion, that is, it would extend the time for filing a notice of appeal.

The language I have suggested, "delaying finality of judgment and extending the
time for appeal,” makes minimal changes from the published draft. Language more
closely tracking that in Proposed Civil Rule 58 might be more accurate. The words at
lines 38 through 40, "delaying finality of judgment and extending the time for appeal”
could be deleted and replaced by the following: "giving a motion for attorneys’ fees the
same effect as a timely motion under Rule 59." The "delaying finality" language is
probably clearer to the typical reader (and the committee note accompanying proposed
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rule 58 refers to the order authorized by it as one that delays the finality of judgment)
but the "giving ... the same effect" language is more accurate.

B. The changes made at the Standing Committee meeting create another
problem that none of the commentators addressed. As stated above, the Advisory
Committee’s original draft provided that motions for costs or attorneys’ fees would not
extend the time for filing a notice of appeal. The language inserted in rule 4(a)(4) by the
Standing Committee to conform to proposed Civil Rule 58 provides that motions under
Rule 54 for costs or attorneys’ fees will extend the time for filing notices of appeal ifa
district court enters an order under Rule 58 so providing. (See published rule at lines 21
through 25.) However, the language of proposed Rule 58 only authorizes a district court
to delay the finality of judgment "when a timely motion for attorneys’ fees is made”
(emphasis added). Nothing in proposed Rule 58 authorizes a district court to delay the

finality of judgment when a motion for costs is filed without a motion for attorneys’ fees.

Because proposed Civil Rule 58 does not authorize district courts to delay the
finality of judgment when there is a motion for costs, at line thirty-eight, I have deleted
the words "costs or" that appear at line 22 of the published draft. The result of that
change is that the Advisory Committee’s original objective, to make it clear in the text of
Fed. R. App. P. 4(a)(4) that motions for costs (as well as motions for attorneys’ fees) do

not extend the time for filing notices of appeal, is lost. But at least, the inaccuracy that
exists in the published draft is corrected.

3. At lines 56 and 57 the words neffective to appeal from the judgment or order,
or part thereof, specified in the notice of appeal,” have been added. This language was
suggested by Ms. Phelan. She believes that with this added language, the altered
sentence and the following one will make it clear that the first-filed notice of appeal will
become effective to appeal only from whatever orders it initially specified, and that t0

perfect an appeal from any of the post-judgment orders, the first-filed notice of appeal
must be amended and such additional orders specified.

4. Line 60 now provides that to obtain "[a]ppellate review of" an order disposing
of the tolling motions requires amendment of a party’s previously filed notice of appeal.
The published draft did not speak of "appellate review of® such orders but stated that
"[a]n appeal from" such orders required amendment of any previously filed notice of
appeal. Professor Lushing pointed out that some or all of the decisions on such post trial
motions are not appealable themselves, but are reviewable on appeal from the final
decision. Therefore, he suggested the language change noted above.

5. Lines 66 and 67 now provide that "[n]o additional fees shall be required for
such filings," i.e. no additional fees will be required when a party files an amended notice
of appeal indicating that the party intends to appeal from an order disposing of a post
trial motion. Both Mr. Morrison and Mr. Ganucheau noted that the fees question will
arise and should be answered by the draft.
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6. Several changes have been made to the Committee notes. As previously stated
marked copies of the published rules and comments are attached. Most of the changes
made to the notes simply conform the notes to the changes, discussed above, in the draft
rule. However, the reason for the deletion of the last two sentences of the second
paragraph of the subdivision (2)(4) notes may not be apparent. During the Committee’s
discussion of the rule, the need for the language stating that it may not be appropriate
for statistical purposes to treat notices of appeal that are held in abeyance under the new
rule as pending seemed apparent. However, Mr. Ganucheau’s comments indicate
otherwise. Mr. Ganucheau states that there are many categories of appeals held in
abeyance, those awaiting decisions of the Supreme Court, or further proceedings in the
district court, or settlement, etc. None of those other appeals "in abeyance" need special
statistical handling and Mr. Ganucheau does not believe that "premature” notices of
appeal will need special handling. It may be better to omit any suggestion as to the
handling of such appeals from the notes and allow the court administrators determine
such questions as they see the need arising.

There were suggestions that 1 did not include in the draft. Mr. Morrison wanted
clarification regarding the title of the document needed to get appellate review of an
order disposing of a post trial motion when a notice of appeal has been previously filed.
He inquired whether it should be "Amendment to Notice of Appeal,” "Notice of
Appeal,” or "Amended Notice of Appeal." Mr. Morrison’s question may have been more
substantive than stylistic; that is he may have asked the question as a way of determining
whether this document represents a new notice of appeal requiring a new filing fee, and
new docket number. I believe that both the substantive and stylistic questions are
adequately addressed by the amended draft. First, the draft now states that no additional
fees are required, which not only answers the fees questions but also implies that the
amendment does not constitute a separate appeal. Also, the amended committee note
states that the reason that no additional fees are due is that the amendment is "an
amendment of the original notice of appeal and not a new notice of appeal.” As to the
caption of the document, the rule itself refers to the document as an "amended notice of
appeal,” see line 63. Mr. Morrison also inquired about the language that should be used
in the body of the document. Because no formulaic language is required to perfect an
appeal, I see no need to specify whether the document should state "Plaintiffs hereby
amend their notice of appeal to appeal also from...." or "Plaintiff hereby appeals from..."

Mr. Munford suggested that the 4(a)(4) trap should be approached in an entirely
different manner; that suggestion is discussed below. However, as to the present
approach, Mr. Munford offered some additional comments, one of which has been
incorporated in the new draft, two of which have not been. The comments that I did
not incorporate into the new draft are "solved" by proposed Civil Rule 54. Mr. Munford
notes that the draft refers to motions for attorneys’ fees under Rule 54 but that an
attorneys’ fee motion is not a motion "under Rule 54." Under the current rules he is
correct, but proposed Rule 54 makes attorneys’ fees motions Rule 54 motions. Mr.
Munford also notes that if the time for filing a notice of appeal can be delayed by a
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motion for attorneys’ fees, the rule needs some time limit. Proposed rule 54 requires

parties to file and serve motions for attorneys’ fees within 14 days after entry of
judgment.

An alternate approach.

Mr. Munford suggests that the committee abandon the approach taken in the
draft and adopt an entirely new approach to the 4(a)(4) trap. He suggests retaining
current Rule 4(a)(4) but amending Rule 26 so that a party caught in the trap can ask the
court to suspend the provision in Rule 4 which invalidates notices of appeal filed prior to
the disposition of the enumerated motions, thus eliminating the requirement that the

party file a new notice of appeal. He suggests adding the following sentence to Fed. R.
App. 26(b):

The court may, however, unless good cause is shown 10 the contrary,
suspend under Rule 2 the provision of Rule 4(a)(4) invalidating notices of
appeal filed prior to the disposition of motions listed in that rule.

Frankly, this suggestion is an approach to the problem that the committee has not
considered, at least in my recollection. The provision in Rule 26 prohibiting a court from
expanding the time for filing notices of appeal is statutorily based.! Because the U.S.

128 US.C. § 2107 states:

Time for appeal to court of appeals
(a) Except as otherwise provided in this section, no appeal shall bring any
judgment, order or decree in an action, suit or proceeding of a civil nature
before a court of appeals for review unless notice of appeal is filed, within
thirty days after the entry of such judgment, order or decree.
(b) In any such action, suit or proceeding in which the United States or an
officer or agency thereof is a party, the time as to all parties shall be sixty days
from such entry.
(¢) The district court may, upon motion filed not later than 30 days after the
expiration of the time otherwise set for bringing appeal, extend the time for
appeal upon a showing of excusable neglect or good cause. In addition, if the
district court finds

(1) that a party entitled to notice of the entry of a judgment or

order did not receive such notice from the clerk or any party

within 21 days of its entry, and

(2) that no party would be prejudiced,
the district court may, upon motion filed within 180 days after entry of the judgment
or order or within 7 days after receipt of such notice, whichever is earlier, reopen the
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Code sets the time for bringing appeal and because there is a dispute concerning the
ability of the rules to supersede section 2107 (Do such extensions of time cross the line
from procedure to substance? A belief that they do was the motivation behind S.1284
that resulted in amendment of section 2107 last December to authorize the extensions in
the new Rule 4(a)(6).), I had not given much thought to amending Rule 26. I thought of
such an amendment as one that would "enlarge” the time for appeal. However, Mr.
Munford’s letter points out that in reality his suggestion is not one that extends the time
for appeal, but rather one that suspends the rule invalidating a notice of appeal filed

(within 30 or 60 days after entry of judgment but) before the disposition of post trial
motions.

There may be another flaw in Mr. Munford’s suggestion. He assumes that Rule
4(a)(4) makes a notice of appeal a nullity if it is filed during the pendency of one of the
post trial tolling motions. However, there is a line of cases indicating that, at least as to
some of the motions, it is the motions themselves that make the appeal premature
because the motions suspend the finality of the underlying judgment making it non-
appealable. See United States v. Dieter, 429 US. 6, 8 (1976) (per curiam) (there is a
"consistent practice in civil and criminal cases alike" that a motion for rehearing renders
"the original judgment nonfinal for purposes of appeal for as long as the petition is
pending."); In re X-Cel, Inc., 823 F.2d 192 (7th Cir. 1987) (a notice of appeal was held
premature because it was filed during the pendency of a motion for district court
rehearing of the initial appeal from a bankruptcy court decision even though FRAP Rule
6(b)(2)(i) and Bankruptcy Rule 8015 are silent about the validity of appeals filed when
motions for rehearing are pending). The approach taken in the published draft avoids
that problem by providing that the notice is held in abeyance and becomes effective upon
disposition of the motion.

If the Committee is interested in considering Mr. Munford’s suggestion, I
recommend that the Committee refrain from 