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I. Introductions

II. Approval of Minutes of September 1997 Meeting

III. Report on January 1998 Meeting of Standing Committee

IV. Action Items

A. Item No. 97-5 (FRAP 24(a)(2) - PLRA)

B. Item No. 97-7 (FRAP 28(j) - permit brief explanation of supplemental
authorities)

C. Item No. 97-9 (FRAP 32 - cover colors for rehearing petitions, etc.)

D. Item No. 97-12 (FRAP 44 - notify state AG of constitutional challenges to state
statutes)

E. Item No. 97-30 (FRAP 32(a)(7)(C) - certificate of compliance with type-volume
limitation)

F. Item Nos. 97-31 & 98-01 (FRAP 47(a) - uniform effective date for local rules
and requirement of filing with AO)

G. Item No. 97-41 (FRAP 4- orders entered on motion for writ of coram nobis)

V. Discussion Items

A. Recommendation of the Technology Subcommittee Regarding the Receipt of
Comments on Proposed Rules Via the Internet

B. Item No. 97-14 (FRAP 46(b)(1)(B) - attorney conduct)

C. Item No. 91-17 (uniform plan for publication of opinions)

D. Item Nos. 97-10 & 97-28 (require opinions in every case)





E. Item Nos. 95-4 & 97-1 (FRAP 26(a) - making time computation under FRAP
consistent with time computation under FRCP and FRCrP)

F. Item No. 95-5 (FRAP 32- require digitally readable copy of brief, when
available)

G. Item No. 95-8 (FRAP 4(a)(7) - repeal collateral order doctrine?)

H. Items Awaiting Initial Discussion and Prioritization

1 . Item No. 97-32 (FRAP 12(a) - require caption to identify only the parties
to the appeal)

2. Item No. 97-33 (FRAP 3(c) - require filing of statement identifying all
parties and counsel)

3. Item No. 97-34 (FRAP 3(d)(1) - specify when district clerk must forward
updated docket entries)

4. Item No. 97-3 5 (uniform standards for docketing of complex cases)

5. Item No. 97-36 (FRAP 25(a)(4) - authorize clerk to refuse to accept non-
complying documents for filing)

6. Item No. 97-37 (require counsel who represents criminal defendant at trial
to continue to represent defendant on appeal)

7. Item No. 97-38 (prohibit district courts from permitting counsel who
represents criminal defendant at trial to withdraw before notice of appeal is
filed)

8. Item No. 97-39 (FRAP 15(c) - require petitioner seeking review of
agency order to identify respondents and attach agency order)

9. Item No. 97-40 (require advance notice and pre-filings in state and federal
death penalty cases)

10. Item No. 97-42 (FRAP 3(d) - permit service of notice of filing of appeal
by fax or e-mail)

11. Item No. 97-43 (FRAP 22 - prescribe time period for seeking certificate
of appeal)

12. Item No. 97-44 (permit appeal of district court's refusal to stay
enforcement of judgment pending resolution of post-trial motions)
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VI. Additional Old Business and New Business (If Any)

VII. Scheduling of Dates and Location of Fall 1998 Meeting

VIII. Adjournment

-3-





ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable Will L. Garwood Area Code 512
United States Circuit Judge 916-5113
903 San Jacinto Boulevard
Suite 300 FAX-512-916-5488
Austin, Texas 78701

Members:

Honorable Diana Gribbon Motz Area Code 410
United States Circuit Judge 962-3606
920 United States Courthouse
101 West Lombard Street FAX-410-962-2855
Baltimore, Maryland 21201

Honorable Samuel A. Alito, Jr. Area Code 973
United States Circuit Judge 645-2424
United States Court of Appeals
357 United States Post Office FAX-973-645-3961

and Courthouse
Post Office Box 999
Newark, New Jersey 07101-0999

Honorable Stanwood R. Duval, Jr. Area Code 504
United States District Court 589-7540
C-368 United States Courthouse
500 Camp Street FAX-504-589-2393
New Orleans, Louisiana 70130

Honorable Pascal F. Calogero, Jr. Area Code 504
Chief Justice 568-5727
Supreme Court of Louisiana
Supreme Court Building FAX-504-568-2727
301 Loyola Avenue
New Orleans, Louisiana 70112

Luther T. Munford, Esquire Area Code 601
Phelps Dunbar 352-2300
200 South Lamar, Suite 500
Jackson, Mississippi 39201 FAX-601-360-9777

March 17, 1998
Doc No 1651



ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Michael J. Meehan, Esquire Area Code 520
Meehan & Associates 882-4188
P.O. Box 1671
Tucson, Arizona 85702-1671 FAX-520-882-4487

Honorable John Charles Thomas Area Code 804
Hunton & Williams 788-8522
Riverfront Plaza, East Tower
951 East Byrd Street FAX-804-788-8218
Richmond, Virginia 23219-4074

Professor Carol Ann Mooney Area Code 219
Vice President and Associate Provost 631-4590
University of Notre Dame
237 Hayes-Healy Center FAX-219-631-6897
Notre Dame, Indiana 46556

Honorable Seth P. Waxman Area Code 202
Solicitor General (ex officio) 514-3602
Douglas Letter, Appellate Litigation Counsel
Civil Division, U.S. Department of Justice FAX-202-514-8151
950 Pennsylvania Avenue, N.W., Room 3617
Washington, D.C. 20530

Reporter:

Patrick J. Schiltz, Associate Professor Area Code 219
University of Notre Dame Law School 631-8654
Notre Dame, Indiana 46556 FAX-219-631-4197

Liaison Member:

Honorable Phyllis A. Kravitch Area Code 404
United States Circuit Judge 335-6300
56 Forsyth Street, N.W.
Atlanta, Georgia 30303 FAX-404-335-6308

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826

March 17, 1998
Doc No 1651



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Alicemarie H. Stotler Prof. Daniel R. Coquillette
United States District Judge Boston College Law School
751 West Santa Ana Boulevard 885 Centre Street
Santa Ana, California 92701 Newton Centre, MA 02159
Area Code 714-836-2055 Area Code 617-552-8650,4393
FAX 714-836-2062 FAX-617-576-1933

Honorable Will L. Garwood Patrick J. Schiltz
United States Circuit Judge Associate Professor
903 San Jacinto Boulevard University of Notre Dame
Suite 300 Law School
Austin, Texas 78701 Notre Dame, Indiana 46556
Area Code 512-916-5113 Area Code 219-631-8654
FAX 512-916-5488 FAX-219-631-4197

Honorable Adrian G. Duplantier Professor Alan N. Resnick
United States District Judge Hofstra University
United States Courthouse School of Law
500 Camp Street 121 Hofstra University
New Orleans, Louisiana 70130 Hempstead, NY 11549-1210
Area Code 504-589-7535 Area Code 516-463-5872
FAX 504-589-4479 FAX-516-481-8509

Honorable Paul V. Niemeyer Professor Edward H. Cooper
United States Circuit Judge University of Michigan
United States Courthouse Law School
101 West Lombard Street 312 Hutchins Hall
Baltimore, Maryland 21201 Ann Arbor, MI 48109-1215
Area Code 410-962-4210 Area Code 313-764-4347
FAX 410-962-2277 FAX 313-763-9375

Honorable W. Eugene Davis Prof. David A. Schlueter
United States Circuit Judge St. Mary's University
556 Jefferson Street, Suite 300 School of Law
Lafayette, Louisiana 70501 One Camino Santa Maria
Area Code 318-262-6664 San Antonio, Texas 78228-8602
FAX 318-262-6685 Area Code 210-431-2212

FAX 210-436-3717

March 17, 1998
Doc. No. 1651



CHAIRS AND REPORTERS (CONTD.)

Chairs Reporters

Honorable Fern M. Smith Professor Daniel J. CapraUnited States District Judge Fordham UniversityUnited States District Court School of LawP.O. Box 36060 140 West 62nd Street450 Golden Gate Avenue New York, New York 10023San Francisco, California 94102 Area Code 212-636-6855Area Code 415-522-4120 FAX 212-636-6899
FAX 415-522-4126

March 17, 1998
Doc No 1651





ON

0%~~~~~~~~~~~~4

0t

ON N N N N

C.&

Cts~~~~~~~~~~~~

o 0

a I~0

2 , , I t

(N c0c 
.c b czc z c _- 't r00~~~~~~~~~~~~~~0

~;2 2 ~2 ~ CO ~.2 CO.



ON~ ~ ~~~~~~~0

Uk~ ~ ~ ~ ~~ ~~~~~~~~~~~~~~~~0
FA ~ ~ ~~~~~0

0 000 0

0. 0

MO u M~~~~0u~C

0 .2.~~~~~~~~~~~ ~~~~ .2.~ ~ ~~~~09
;SZ 0

U) U,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~s

40.

0~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~0



0%oE W'

J ;L

7a

0

0~~~~~~~~~~~~~~~

E 30 g 0 ; | y |~~C 0

.14 ~ ~ .2.2 2.4(

(A* (A (4 
-,i qtg k

To - es ^ * o To b x

-U - -~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~7

Cu Cu~~~~~~~~~~~~~~~~~~~~~~~~~~~zI

2 2 2 2 2 2~~~~~~~~~~~~~4 :

.0~~~~~~~~~~a I - o.-0

00 00 ~~~~~~~000
(A C? (A(A?-.

ON CS as ON~~~~~~~~~~(A(A(



0 0~~~~~~0

z w 00 0

a a~~~~~c

I-Cu~~~~~~~~~~~~~~~~~~~~~C

00 00~~~~~~~~~~~

o 0 C~~~~~~~~~~~To

40.~~~~~~~~~~~~~~~~~~~~~~~.C

0~~~~~~~~



=lo



DRAFT

Minutes of the Fall 1997 Meeting of the
Advisory Committee on Appellate Rules

September 29, 1997
Santa Fe, New Mexico

I. Introductions

Judge Will L. Garwood called the meeting of the Advisory Committee to order on

Monday, September 29, 1997, at 8:35 a.m. at the Homewood Suites Hotel in Santa Fe, New

Mexico. The following Advisory Committee members were present: Judge James K. Logan,

Chief Justice Pascal F. Calogero, Jr., Hon. John Charles Thomas, Prof. Carol Ann Mooney, Mr.

Michael J. Meehan, and Mr. Luther T. Munford. Mr. Douglas N. Letter, Appellate Staff, Civil

Division, U.S. Department of Justice, was present representing the Acting Solicitor General.

Judge Alicemarie H. Stotler, who chairs the Standing Committee, was present, as was Judge

Frank H. Easterbrook, the liaison from the Standing Committee. Mr. Patrick J. Fisher, Jr., the

liaison from the appellate clerks, and Mr. Charles R. "Fritz" Fulbruge, III, who will replace Mr.

Fisher as liaison on October 1, were both present. Also present were Ms. Judy McKenna from

the Federal Judicial Center and Mr. Peter G. McCabe and Mr. John K. Rabiej from the

Administrative Office.

Judge Garwood made a series of announcements: Prof. Mooney, longtime Reporter to

the Committee, has been appointed a member of the Committee, and Prof. Patrick J. Schiltz of

Notre Dame Law School has been appointed to replace her as Reporter. Mr. Letter has replaced

Mr. Robert E. Kopp as the representative of the Acting Solicitor General. Judge Alex Kozinski

has resigned from the Committee; his replacement has not yet been appointed. Judge Stanwood

R. Duval, Jr., of the Eastern District of Louisiana has been appointed to the Committee, but was

unable to attend today's meeting. Judge Phyllis A. Kravitch will replace Judge Easterbrook as

the liaison from the Standing Committee, and Mr. Fulbruge will replace Mr. Fisher as the liaison

from the appellate clerks.

Judge Logan explained that he technically remains Chair of the Advisory Committee until

October 1, when Judge Garwood's appointment as Chair becomes effective. However, Judge

Logan asked Judge Garwood to preside at today's meeting because the focus of the meeting will

be to set priorities for Judge Garwood's tenure.

II. Approval of Minutes of April 1997 Meeting

The minutes of the April 1997 meeting were approved, with one correction: The first

sentence of the last full paragraph on page 3 was in err in stating that, "[fln Rule 4(a)(5)(A)(i),

the Committee approved changing 'not later than' to 'within."' In fact, the Committee approved

changing "within" to "not later than."



III. Report on Actions of Standing Committee (6/97) and Judicial Conference (9/97)

Judge Logan reported that, at its June 1997 meeting, the Standing Committee approved

the restylized rules and accompanying advisory committee notes ("ACNs"), with one exception:

The Standing Committee deleted the sentence in the ACN to FRAP 35 that had urged the

Supreme Court to delete the last sentence of Supreme Court Rule 13.3. Judge Logan further

reported that neither the Executive Committee of the Judicial Conference nor any member of the

Conference had placed the restylized rules on the discussion calendar for the Conference's

September 1997 meeting. Thus, the rules were deemed to be submitted to the Supreme Court

with the Conference's unanimous approval.

Mr. Rabiej stated that the Administrative Office was in the process of proofreading the

restylized rules carefully and would submit them to the Supreme Court within three to four

weeks. Judge Garwood asked that each member of the Advisory Committee be provided with a

copy of the version of the restylized rules that is submitted to the Supreme Court.

IV. Moratorium on Submission of New Changes for Public Comment

Judge Garwood suggested that the Committee should give the bench and bar a chance to

become familiar with the restylized rules before publishing proposed changes to those rules. He

recommended that the Committee continue to send proposed amendments to the Standing

Committee, but ask the Standing Committee not to publish them for comment until sometime

after December 1, 1998, when the restylized rules will take effect (if approved by the Supreme

Court and not blocked by Congress).

Judge Logan agreed and stated that changes to the rules should not even be submitted to

the Standing Committee before 1999, unless there was an urgent need for a change. He

suggested that the Advisory Committee continue to consider and approve amendments, but that

the amendments be held back and then presented as a group to the Standing Committee

sometime after the restylized rules take effect.

Judge Easterbrook agreed with Judge Logan. He stated that there is substantial sentiment

within the Standing Committee that the bench and bar deserve a "period of reticence" in which

they can grow accustomed to the new rules and be spared yet another round of amendments.

Judge Stotler agreed with Judge Easterbrook and Judge Logan and strongly recommended that

amendments to FRAP not be forwarded to the Standing Committee, but instead be forwarded as

a group sometime after the restylized rules take effect.

After further discussion, the Advisory Committee reached a consensus that, barring an

emergency, no amendments to FRAP will be forwarded to the Standing Committee until after the

restylized rules have been in effect for at least a few months. However, the Standing Committee

will continue to be informed of the work of the Advisory Committee through the Committee's

minutes and reports from Judge Garwood.
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V. Presentation on Electronic Filing Technology

Judge Garwood announced that, immediately after lunch, a demonstration of electronic
filing technology would be presented.

VI. Action Items

A. Item No. 97-15: Amend FRAP 40(a)(1) to provide that a petition for
rehearing in a criminal case in which the United States is a party must be
filed within 45 days.

FRAP 40(a)(1) generally requires that a petition for panel rehearing be filed within 14
days after entry of judgment. In 1994, at the request of the Solicitor General ("S.G."), the Rule

was amended to lengthen the time for filing a rehearing petition to 45 days in civil cases in which

the United States is a party. (Under FRAP 35(c), these same deadlines apply to petitions for
rehearing en banc.) The S.G. now requests that the Rule be amended again so that the deadline is

extended to 45 days in any case - civil or criminal - in which the United States is a party.

A member questioned the need for the change. He noted that the government brings an

appeal in only a very small percentage of criminal cases, that the government loses very few of

those appeals, and that, even when the government loses, the legal issues are rarely worthy of en

banc consideration. In the rare case in which the issues are important, the government can seek

an extension of time within which to file a rehearing petition. In the member's experience, those
requests are virtually always granted.

Mr. Letter replied that, although the percentage of criminal cases in which the
government brings and loses an appeal is small, the total number of such cases is still substantial,
and in those cases it is difficult for the S.G.'s office to decide whether to petition for rehearing
within 14 days. Often, the S.G. is not even informed of a decision until three or four days after it
is issued, and often, in "the heat of the moment," the losing U.S. Attorney pressures the S.G. to
file a rehearing petition. Extending the 14 day period would ensure that there was enough time
for cooler heads to prevail and for the S.G. to give careful consideration to the matter, without
having to burden the court with a potentially needless motion for an extension. Also, Mr. Letter
reported, when it is clear that the issue is worthy of en banc consideration, the S.G. is reluctant to

gamble on getting an extension, and thus the rehearing petition must be hastily prepared.

Several members of the Committee expressed concern about the degree to which the
S.G.'s proposal would burden the system. There was substantial sentiment on the Committee
that the deadline for filing a rehearing petition should be "symmetrical" - that is, identical for
the government and the defendant. Thus, agreeing to the S.G.'s request would mean that every
one of the thousands of criminal defendants who lose appeals each year would get 45 days to
petition for rehearing. One member predicted that such an extension would result in more and
lengthier rehearing petitions. Other members pointed out the cost to the system of delaying the
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mandates in all criminal cases for an additional 31 days. One possible cost would be an increase

in motions to expedite the issuance of mandates.

Mr. Letter asked whether extending the 14 day deadline to 21 days would be more

acceptable to the Committee. In response, Mr. Letter was asked whether the S.G. would accept a

universal 21 day deadline that would apply to all parties in all cases, civil and criminal. Mr.

Letter replied that a 21 day deadline in civil cases would cause significant hardship for the S.G.'s

office. In criminal cases, generally only the responsible U.S. Attorney and perhaps one or two

other agencies need to be consulted about a potential rehearing petition. In civil cases, though, a

half dozen or more agencies may have to be consulted.

Several members of the Committee wondered why the S.G., after operating successfully

under the 14 day deadline for many years, was now seeking an extension. What has changed?

Mr. Letter pointed to the large number of appeals created by the enactment of the sentencing

guidelines. A member responded that most of the major issues raised by the sentencing

guidelines have been decided, and that few sentencing guideline cases today present issues

worthy of en banc consideration.

A member moved that FRAP 40 be retained as presently written. The motion was

seconded. The motion carried (6-1).

B. Item No. 97-21: Amend FRAP 31(b) to clarify that briefs must be served on

unrepresented parties, as well as on "counsel for each separately represented

party."

FRAP 31(b) provides that "[t]wenty-five copies of each brief must be filed with the clerk

and 2 copies must be served on counsel for each separately represented party." Oddly, FRAP

31 (b) does not require service of briefs on unrepresented parties. A member of the Advisory

Committee noted this omission at the Committee's April 1997 meeting, and the Committee

added the matter to its study agenda.

The Committee considered the following amendment and ACN:

Rule 31. Serving and Filing Briefs

(b) Number of Copies. Twenty-five copies of each brief must be filed with

the clerk and 2 copies must be served on each unrepresented party and on

counsel for each separately represented party. An unrepresented party

proceeding in forma pauperis must file 4 legible copies with the clerk, and

one copy must be served on each unrepresented party and on counsel for

each separately represented party. The court may by local rule or by order

in a particular case require the filing or service of a different number.
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Advisory Committee Note

Subdivision (b). In requiring that two copies of each brief "must be

served on counsel for each separately represented party," Rule 31 (b) may be read

to imply that copies of briefs need not be served on unrepresented parties. The

Rule has been amended to clarify that briefs must be served on all parties,

including those who are not represented by counsel. The courts of appeals have

authority under the last sentence of the Rule to provide by local rule or by order

that briefs need be served on only one of two or more unrepresented parties who

are proceeding jointly. For example, a local rule might provide that when two

unrepresented appellants have filed a joint notice of appeal and a joint brief, the

brief of the appellee need only be served on one of them.

Several members expressed concern about the last two sentences of the draft ACN. One

member noted that in suggesting that one pro se litigant could serve as the legal representative of

another, the sentences appeared to be encouraging the unauthorized practice of law. Judge

Easterbrook also pointed out that any ACN that encourages further disparity in local rules will be

a "red flag" for the Standing Committee.

A member moved that the amendment and all of the ACN except the last two sentences

be approved. The motion was seconded. The motion carried (unanimously).

Judge Garwood noted that, pursuant to the Advisory Committee's new policy, the

amendment would not be forwarded to the Standing Committee until sometime after the

restylized rules take effect.

VII. Discussion Items

A. Removal from Table of Agenda Items of Proposals Upon Which Advisory

Committee, Standing Committee, and Judicial Conference Action is
Completed

Judge Garwood asked that the 14 items listed under § VII(A) of the agenda be removed

from the Table of Agenda Items. These are items upon which the Advisory Committee, Standing

Committee, and Judicial Conference have all completed action.

A member moved that Nos. 89-5, 90-1, 91-4, 91-9, 91-24, 91-25, 91-28, 92-4, 93-3, 93-4,

93-5, 93-6, 95-9, and 96-1 be removed from the Table of Agenda Items. The motion was

seconded. The motion carried (unanimously).
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B. Removal from Table of Agenda Items of Proposals That Have Been
Withdrawn or Made Moot By Pending Rule Changes

Judge Garwood asked that the two items listed under § VII(B) of the agenda be removed

from the Table of Agenda Items. No. 92-11, regarding the requirement of some courts of appeals

that government attorneys join their bars before appearing before them, was withdrawn by the

S.G. No. 97-17, a proposal that FRAP 4 be amended to provide that the 10 day deadline for

filing a "tolling" FRCP 60 motion be calculated pursuant to FRCP 6(a) rather than pursuant to

FRAP 26(a), has been implemented in the restylized rules.

A member moved that Nos. 92-11 and 97-17 be removed from the Table of Agenda

Items. The motion was seconded. The motion carried (unanimously).

The Committee took a 15 minute break.

C. Prioritization of Other Proposals on Table of Agenda Items

The Reporter informed the Committee that there were 40 proposals on the Table of

Agenda items that had received little or no Committee attention and nine more proposals that had

been received by Judge Garwood after the Agenda Book had been distributed. Those nine

proposals come from the Methods Analysis Program's appellate working group and were

conveyed in a September 15, 1997 letter to Mr. McCabe from Mr. Fisher. Copies of Mr. Fisher's

letter were distributed to the Committee. Mr. Fisher stated that the working group was not

seeking immediate action, but merely asking that its proposals be put on the Advisory

Committee's study agenda for discussion at a future meeting. Judge Garwood indicated that the

proposals would receive initial discussion at the Committee's Spring 1998 meeting.

Judge Garwood stated that, unless there were any objections, he would lead the

Committee through each of the 40 proposals remaining on the study agenda and ask the

Committee to decide whether each item should remain on the agenda and, if so, what priority the

item should receive.

1. Item No. 91-3: Final decision by rule/expanding interlocutory appeal
by rule.

In 1990, Congress amended the Rules Enabling Act to give the Supreme Court authority

to "define [by rule] when a ruling of a district court is final for the purposes of appeal under

section 1291 [of title 28]." 28 U.S.C. § 2072(c). In 1992, Congress amended 28 U.S.C. § 1292

to give the Supreme Court authority to use the Rules Enabling Act process to promulgate rules

that "provide for an appeal of an interlocutory decision to the courts of appeals that is not

otherwise provided for [in § 1292]." 28 U.S.C. § 1292(e). The Advisory Committee on the Civil

Rules was the first to take advantage of this new authority; it proposed, and the Judicial

Conference approved and forwarded to the Supreme Court, new FRCP 23(f), which permits
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discretionary appeals from district court orders granting or denying class action certification.

New FRAP 5 was drafted to accommodate such appeals, and any other interlocutory appeals that

might be authorized in the future. The question for the Advisory Committee is whether it wants

to go further and use the authority provided in §§ 2072(c) and 1292(e) to define in FRAP the

circumstances under which district court orders will be considered final and/or the circumstances

under which interlocutory appeals will be permitted.

At Judge Garwood's invitation, the Reporter informed the Committee of the following:

Sections 2072(c) and 1292(e) resulted from a suggestion made by Prof.

Thomas D. Rowe, Jr., a member of the Federal Courts Study Committee. In April

1991, Judge Kenneth F. Ripple, who then chaired the Advisory Committee, wrote

to Prof. Rowe and asked him exactly what he had in mind in suggesting the

amendments to §§ 2072 and 1292. Prof. Rowe replied that he did not have any

specific problems in mind; he merely thought that when specific problems did

arise, the Advisory Committee, Standing Committee, and Judicial Conference

would have "an especially valuable additional perspective to bring to the process."

Prof. Rowe cautioned, though, that his "suggestion was truly procedural in the

most contentless sense of the word." His view was that, if the Advisory

Committee had ideas for improving the law, great; if not, "no harm done."

In January 1993, Judge Ripple wrote to the chief judges of all of the courts

of appeals and to the S.G., and asked for suggestions about how the Advisory

Committee might use its authority under §§ 2072(c) and 1292(e). Mr. Rabiej's

recollection is that virtually all of the chief judges responded, and that they were

overwhelmingly opposed to the Committee using its newly granted authority to

broadly define in FRAP the circumstances under which district court orders will

be considered final and/or the circumstances under which interlocutory appeals

will be permitted. However, the only documentation of the responses to Judge

Ripple's request that can be located today are copies of letters that Judge Ripple

received from the Fifth, Sixth, Tenth, and District of Columbia circuits. Those

letters are consistent with Mr. Rabiej's recollection. Also, according to the

minutes of the Committee's April 1993 meeting, the S.G. told Judge Ripple that

he "hope[d] that the Committee would not take an activist role simply because the

authority had been granted."

After the Reporter conveyed this information, the Advisory Committee discussed the

question of whether No. 91-3 should remain on its agenda. Several members expressed

agreement with Prof. Rowe's suggestion that, in the future, specific problems relating to finality

or interlocutory appeals might be productively addressed through the Rules Enabling Act

process. However, at this point, the only question before the Committee was whether it should

attempt to write into FRAP a broad "restatement" of the law of finality or interlocutory appeals.

The consensus of the Committee was that attempting such a codification would be
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extraordinarily difficult and time-consuming, and thus that No. 91-3 should be removed from the

study agenda.

A member moved that No. 91-3 be removed from the study agenda, without prejudice to

any future proposals requesting the Committee to use its authority under §§ 2072(c) or 1292(e) to

address specific problems. The motion was seconded. The motion carried (unanimously).

A member asked that the minutes reflect that the Committee's decision should in no way

be interpreted as reflecting reluctance to use its authority under §§ 2072(c) and 1292(e) to

address specific problems that are brought to its attention, as it did in rewriting FRAP 5 to

accommodate the interlocutory appeals that will be authorized by new FRCP 23(f). At this point,

however, no such specific proposals were before the Committee.

2. Item No. 95-8: Does FRAIP 4(a)(7) repeal collateral order doctrine?

The Committee next considered No. 95-8, as it is related to No. 91-3.

No. 95-8 was placed on the Committee's study agenda by Mr. Munford, who is

concerned that FRAP 4(a)(7) may be read to effectively repeal the collateral order doctrine.

FRAP 4(a)(1)(A) generally provides that, in a civil case, a notice of appeal "must be filed ...

within 30 days after the judgment or order appealed from is entered." FRAP 4(a)(7) then

provides that "[a] judgment or order is entered for purposes of this Rule 4(a) when it is entered in

compliance with Rules 58 and 79(a) of the Federal Rules of Civil Procedure." Mr. Munford

explained that the source of his concern is the phrase "entered in compliance with Rule[] 58."

Some orders that traditionally have been appealable under the collateral order doctrine are not, in

fact, "entered in compliance with Rule[] 58."

A member said that he did not share Mr. Munford's concern, as, to his knowledge, orders

have continued to be appealed under the collateral order doctrine notwithstanding the language in

FRAP 4(a)(7) upon which Mr. Munford focuses. Judge Easterbrook agreed and referred to a

unanimous decision that he wrote for the en banc Seventh Circuit that accepted as

uncontroversial the proposition that FRAP 4(a)(7) does not affect the collateral order doctrine.'

Mr. Munford replied that he is aware of at least one Fifth Circuit case to the contrary.

'Otis v. City of Chicago, 29 F.3d 1159, 1165 (7th Cir. 1994) (en banc) ( "[W]e know from

Mallis [Bankers Trust Co. v. Mallis, 435 U.S. 381 (1978)] and Schaefer [Shalala v. Schaefer, 509

U.S. 292 (1993)] that a Rule 58 judgment is not the sine qua non of appeal. It has been clear

since Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949), that § 1291 permits

appeals from final 'decisions' that are not final 'judgments.' See also Digital Equipment Corp. v.

Desktop Direct, Inc., 114 S. Ct. 1992, 1995-96 (1994).").
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A member moved that No. 95-8 be retained on the study agenda with medium priority.
The motion was seconded. The motion carried (unanimously).

Judge Garwood asked Mr. Munford to draft a proposed amendment to FRAP 4 that
would address his concern. Mr. Munford agreed.

3. Item No. 91-17: Uniform plan for publication of opinions.

In its 1990 report, the Federal Courts Study Committee recommended to the Judicial
Conference that it appoint an ad hoc committee to develop uniform guidelines regarding the

practice of the courts of appeals of designating certain opinions as "unpublished." In 1991, the
Judicial Conference considered but declined to follow the FCSC recommendation. The question
for the Advisory Committee is whether it wishes to pursue this issue, notwithstanding the lack of

interest expressed by the Judicial Conference six years ago.

A member said that he favored retaining this issue on the study agenda. He said that rules
governing unpublished opinions ought to be uniform. He also expressed concern that current

practice favors wealthy lawyers and clients, who can afford to retrieve unpublished opinions
through Westlaw and LEXIS.

Another member agreed that the Committee ought to look at this issue. He thought it

quite possible that, given the technological developments of the past few years and the turnover
in the membership of the Judicial Conference, the Conference might have more interest in the
issue today than it did in 1991.

Another member said that at least two issues were before the Committee: First, should
FRAP be amended to require that all opinions be published? Second, if not, should FRAP be

amended to impose uniform rules regarding the citation and precedential effect of unpublished
opinions? The member described how his circuit has struggled with these issues.

Judge Easterbrook essentially agreed, although he said that phrasing the first issue in

terms of whether an opinion should be "published" is anachronistic. In years past, talking about
"publishing" opinions made sense, as, roughly speaking, what was published was what was

available to the bar. Westlaw and LEXIS have changed that; whether or not they are
"published," judicial opinions find their way into the Westlaw and LEXIS databases and become
available to the bar. The real issue, Judge Easterbrook said, is not which opinions should be

"published," but rather which opinions should be cited, and which opinions should be regarded
as precedential - that is, as binding on subsequent panels.

A member argued that uniform rules are badly needed. He said that the varying and
conflicting local rules of the circuits create a hardship for government attorneys and other
attorneys with national practices.
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Mr. Rabiej reported that, in 1995, the Judicial Conference approved a Long Range Plan
for the Federal Courts. Recommendation 37d of that plan is a proposal to develop uniform rules
regarding the publication of opinions. That item was assigned to the Committee on Court
Administration and Case Management ("CACM"). CACM has subsequently appointed a
subcommittee to work on the issue. Mr. Rabiej said that CACM does not have "exclusive"
jurisdiction - i.e., the assignment of the issue to CACM does not preclude the Advisory
Committee from also taking up the issue - but the Advisory Committee should try to avoid
duplicating CACM's efforts.

A member said that he thought that the Advisory Committee ought to take up the issue,
notwithstanding the assignment to CACM. He noted that the composition of CACM is
considerably different from that of the Advisory Committee. He also thought it important that the
Committee solicit the views of the chiefjudges of the circuits on this issue.

Judge Easterbrook said that the Committee should study the practice of affirming district
court judgments without any opinion at the same time that it studies the question whether
unpublished opinions should be cited or have precedential effect. A member disagreed, stating
that the question of whether an opinion of some kind should be required in every case can be
separated from the question of whether opinions that are issued can be cited or are precedential.

A member said that, while he would have no objection to amending FRAP to address
which opinions may be cited, he was concerned that the question of which opinions are
precedential is substantive and thus beyond the Committee's authority. Another member

disagreed, pointing to the fact that local rules already govern both issues.

Ms. McKenna warned that, in studying this issue, it is important to go beyond what the
local rules of each circuit say, and examine how unpublished opinions are treated in practice. Ms.
McKenna said that the practice of some circuits is inconsistent with their rules. Ms. McKenna
also pointed out that three or four circuits do not provide their unpublished opinions to Westlaw
and LEXIS for inclusion in their databases. Finally, Ms. McKenna said that, although a lot of
work was already underway on this issue as a result of the assignment of Recommendation 37d to

CACM, she hoped that the Advisory Committee would also get involved.

A member said that Recommendation 37d seemed to him to be addressed mainly to the

availability of unpublished opinions, and not to the question of whether unpublished opinions can
be cited and/or treated as precedential.

Mr. McCabe agreed with Ms. McKenna that the Advisory Committee had a valuable role
to play in studying this issue, notwithstanding the involvement of CACM. CACM is primarily
devoted to addressing matters of internal case management, whereas the Advisory Committee
addresses more fundamental policy issues. Moreover, the Advisory Committee has broader
representation than CACM, and the Advisory Committee's process is public.
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Judge Garwood stated that he intended to appoint a subcommittee of the Advisory

Committee to address this issue, and that he would ask the subcommittee to work with CACM's
subcommittee to try to avoid duplication.

Judge Stotler reinforced the notion that the Advisory Committee's subcommittee should
be careful to avoid duplicating work being done by others. She pointed out that the Judicial
Conference is also considering the ABA's uniform citation proposal and is attempting to
establish a universal database containing all opinions - published and unpublished - of all
federal courts. 2

Judge Garwood said that he did not think any of the judges on the Fifth Circuit read any
of the court's unpublished opinions. Indeed, unpublished opinions, unlike published opinions,
are not even circulated to the court. Judge Logan reported that the practice of the Tenth Circuit is

different. Until he took senior status, Judge Logan received and read the unpublished opinions of
his court.

Mr. Fulbruge reported that, during the year ended June 30, 1997, the Fifth Circuit issued
roughly 500 published opinions and 2700 unpublished opinions. He agreed with Judge Garwood
that no Fifth Circuit judge could possibly read all of the court's unpublished opinions.

Ms. McKenna said that the circuits differ: In some, unpublished opinions are not
circulated to the court, and thus are presumably not read by the judges. In others, the
unpublished opinions are circulated and, presumably, read.

A member of the Committee pointed out that state courts are also confronting this issue.

In some states, only 10 to 15 percent of the court's opinions are published. Thus, with respect to

many issues, the only way that a practitioner can get a sense of the court's recent thinking is to
read the court's unpublished opinions.

2 Judge Stotler clarified this comment in an October 6, 1997 memorandum to Judge
Garwood. Judge Stotler reported that while CACM "is generally charged with carrying out Long
Range Plan Recommendation 37d," the Committee on Automation and Technology ("CAT") is

specifically charged with studying the "desirability, feasibility, and cost of establishing a
centrally maintained, publicly accessible electronic database of all opinions submitted by federal
courts for inclusion in the database." Judge Stotler stated that the Advisory Committee's work
should not overlap with CAT's, as CAT is studying the feasibility of establishing a database
containing opinions that the federal courts choose to submit, while the Advisory Committee is
studying the advisability of establishing uniform rules governing the publication, citation, and
precedential value of appellate opinions. However, the Advisory Committee's work could

overlap with CACM's, depending upon how broadly CACM construes Recommendation 37d.



Chief Justice Calogero described the practice of the Louisiana courts. The Supreme
Court publishes all of its opinions, although some are very brief. The Court of Appeals does not
publish all of its opinions. Chief Justice Calogero said that he understands the need for being
able to issue unpublished opinions, but he is concerned that judges sometimes use the option of
designating opinions as unpublished as a "crutch" to avoid coming to grips with difficult issues.

A member moved that No. 91-17 be retained on the study agenda with high priority. The
motion was seconded. The motion carried (unanimously).

4. Item No. 95-1: Amend FRCP 23 so class members do not need to
intervene to appeal.

There is a sharp split in authority over whether an absent class member who has appeared
before the district court and objected to a proposed class action settlement must formally
intervene as a party in order to have standing to appeal a judgment approving the settlement to
which she objected. Some circuits hold that such intervention is necessary, while others hold
that it is not. A commentator has urged that FRCP 23(e) be amended to provide that no such
intervention is necessary. If such an amendment is adopted, the commentator suggests that a
"conforming amendment" to FRAP "may also be appropriate."

A member stated that, in his view, this is a "substantive" matter that should not be
addressed in FRAP.

Mr. Rabiej reported that this proposal was considered by the Advisory Committee on
Civil Rules, and that the Committee had decided not to act upon it.

A member stated that any action on this proposal should first come from the Advisory
Committee on Civil Rules. Another member agreed. He stated that the problem may be that
FRCP 23, as presently worded, misleads absent class members into believing that intervention is
not necessary, but fixing FRCP 23 is obviously not the responsibility of this Advisory
Committee.

A member moved that No. 95-1 be removed from the study agenda. The motion was
seconded. The motion carried (unanimously).

5. Item No. 95-2: Amend FRAP 3 & 24 re: denial of in forma pauperis
status.

Two commentators complain that the United States District Court for the Western
District of Tennessee often denies permission to proceed on appeal IFP in the same order in
which it denies the relief sought by the plaintiff. This triggers two 30 day deadlines: The
deadline in FRAP 4(a)(1) to file a notice of appeal, and the deadline in FRAP 24(a)(5) to move in
the court of appeals for permission to proceed IFP. Although the former deadline can be
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extended by the district court for excusable neglect or good cause (FRAP 4(a)(5)(A)) and
"tolled" by the filing of one of the motions listed in FRAP 4(a)(4)(A), the latter cannot, putting
the litigant in the awkward position of having to petition for permission to proceed on appeal IFP
before the litigant even knows whether he will be appealing.

A member stated that, to his knowledge, this problem had not been experienced outside
the Western District of Tennessee, and thus was not worth the Committee's attention. Another
member agreed, pointing out that FRAP 24(a)(5) states that, after the district court denies leave
to proceed on appeal IFP, the litigant "may" seek permission to proceed IFP from the court of
appeals within 30 days, not that the litigant must do so. The member further noted that, in cases
in which an appellant has proceeded IFP in the district court, his court treats the appeal from the
merits as an automatic application for permission to proceed IFP on appeal.

Mr. Fisher speculated that this problem may be unique to the Sixth Circuit. He said that,
to his knowledge, all other circuits read FRAP 24(a)(5) as had been suggested and permit a
litigant to seek permission to proceed on appeal IFP more than 30 days after being informed of
the denial of his motion by the district court.

A member moved that No. 95-2 be removed from the study agenda. The motion was
seconded. The motion carried (unanimously).

6. Item No. 95-3: Amend FRAP 15(f) to conform to recent amendments
to FRAP 4(a)(4).

FRAP 4(a)(4)(A) provides that if a party timely files in the district court any of several
specified motions - e.g., a motion for a new trial under FRCP 59 - "the time to file an appeal
runs for all parties from the entry of the order disposing of the last such remaining motion."
FRAP 4(a)(4)(B)(i) further provides that if a party files a notice of appeal after the court
announces or enters its judgment, but before the court disposes of any of the motions listed in
FRAP 4(a)(4)(A), "the notice becomes effective ... when the order disposing of the last such
remaining motion is entered."

Judge Stephen Williams of the D.C. Circuit has proposed that FRAP 15 be amended so
that petitions to review or applications to enforce agency orders are treated the same as appeals
from district court orders. First, Judge Williams suggests that FRAP 15 be amended so that if a
party moves an agency to rehear, reopen, or reconsider an order, the time to file a petition to
review or application to enforce that order would not begin to run until the agency disposes of the
last such motion outstanding. Second, Judge Williams suggests that FRAP 15 be amended so
that a petition to review or application to enforce an agency order that is filed after the order has
been entered or announced, but before the agency has disposed of any motions to rehear, reopen,
or reconsider the order, would become effective when the agency disposes of the last such
petition outstanding.

-13-



Mr. Letter stated that, although the S.G. does not have any objection to the Committee
studying Judge Williams' proposal, the S.G. was skeptical that FRAP could be amended to
achieve what Judge Williams suggests. Mr. Letter further stated that Judge Williams has himself
"backed off" his proposal. The problem is that agencies have widely differing rules regarding
petitions to rehear, reopen, or reconsider. Some of those rules are internal, and others are
imposed by statute. Amending FRAP in the manner suggested by Judge Williams would be
nearly impossible and might exceed the Committee's powers under the Rules Enabling Act.

A member suggested that Judge Williams' two proposals could be separated. He agreed
that Judge Williams' first proposal - essentially defining in FRAP when an agency action is
final for purposes of appeal - should be dropped. He pointed out, though, that there may be
some value in studying Judge Williams' second proposal. FRAP could provide that when a
petition for review of an agency action is filed, and then a motion is made before the agency
which motion has the legal effect of rendering the action unappealable because of lack of finality,
the petition for review will be deemed effective after the agency disposes of the "finality-
blocking" motion. In other words, FRAP 15 might be amended to conform to FRAP
4(a)(4)(B)(i), even if it cannot be amended to conform to FRAP 4(a)(4)(A).

A member agreed with this suggestion, but stated that, before the Committee takes any
action on Judge Williams' second proposal, it should study how much of a "trap" currently exists
for attorneys involved in agency practice. The member reminded the Committee that FRAP
4(a)(4)(B)(i) was necessary to remove a trap that FRAP itself created. (See the ACN to the 1993
amendment to FRAP 4(a)(4).) FRAP does not create a similar trap with respect to petitions to
review agency action.

A member moved that the first of Judge Williams' two suggestions - amending FRAP
15 to define finality in agency proceedings similar to the manner in which FRAP 4(a)(4)(A)
defines finality in district court proceedings - be removed from the study agenda, but that the
second of Judge Williams' two suggestions - amending FRAP 15 so that premature petitions to
review agency actions are treated the same as premature notices of appeal under FRAP
4(a)(4)(B)(i) - be retained on the study agenda with medium priority. The motion was
seconded. The motion carried (unanimously).

7. Item No. 95-4: Amend computation of time to conform to FRCP
method.

8. Item No. 97-1: Amend FRAP 26(a) so that time computation is
consistent with FRCP 6(a).

These two proposals are identical. The Federal Rules of Civil Procedure compute time
differently than the Federal Rules of Appellate Procedure. FRCP 6(a) provides that, in
computing any period of time, "[w]hen the period of time prescribed or allowed is less than 11
days, intermediate Saturdays, Sundays, and legal holidays shall be excluded in the computation."
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FRAP 26(a)(2) provides that, in computing any period of time, a litigant should "[e]xclude
intermediate Saturdays, Sundays, and legal holidays when the period is less than 7 days, unless
stated in calendar days." Thus, deadlines of 7, 8, 9, and 10 days are calculated differently under
FRCP than they are under FRAP, creating a trap for unwary litigants. The question before the
Committee is whether FRAP 26(a)(2) should be amended to remove this trap.

Judge Easterbrook pointed out that there are actually three different methods of
calculating time: The appellate rules method, the civil rules method (which is identical to the
criminal rules method), and the bankruptcy rules method (which differs from both the appellate
rules method and the civil/criminal rules method). He stated that the Standing Committee should
adopt a uniform method of calculating deadlines that would apply in all four sets of rules -
preferably, a rule that said that "all days count," except that, when the last day of a time period
falls on a Saturday, Sunday, or legal holiday, the deadline moves ahead to the next working day.

One member expressed his support for amending FRAP 26(a)(2), so that at least the
appellate, civil, and criminal rules would be uniform on this point. Another member agreed.

A member moved that Nos. 95-4 and 97-1 be retained on the study agenda with medium
priority. The motion was seconded. The motion carried (unanimously).

9. Item No. 95-5: Amend FRAP 32 to require submission of digitally
readable copy of brief, when available.

No. 95-5 comes from Judge Easterbrook, who has suggested amending FRAP 32 to
require counsel to file one copy of each brief on digital media - that is, on a computer disk -
and to serve a copy of the disk on each party. This would permit judges with impaired vision to
enlarge the text and all judges to search the text for particular words or citations.

Judge Easterbrook reported that the Seventh Circuit amended its local rules to implement
this change. Counsel appearing before the Seventh Circuit must now file both a paper copy and
an electronic copy of their briefs, and must serve both a paper copy and an electronic copy on the
other parties. This rule applies only if the brief was prepared on computer; if not, filing and
service of paper copies is sufficient. Judge Easterbrook said that a number of the judges on the
Seventh Circuit are pleased with the change, particularly because they no longer have to carry
around stacks of briefs, but instead can carry briefs on disk or in their laptop computers.

Judge Easterbrook expressed the hope that the Advisory Committee would not read his
suggestion narrowly. He pointed out that, by the time that FRAP can be amended to require the
filing and service of briefs on disk, it might already be clear that putting briefs on CD-ROM or
filing and serving briefs through the Internet would be preferable.



Judge Garwood said that he supported keeping No. 95-5 on the study agenda, but that he
would like to survey the chief judges and circuit clerks about the proposal before taking any
action.

Mr. Fulbruge said that the Fifth Circuit now requests - but does not require - attorneys
to provide the court with electronic copies of their briefs. He said that the Fifth Circuit has found
it extremely helpful to receive briefs on disk; it makes information management much easier for
the clerk's office and for the staff attorneys.

A member moved that No. 95-5 be retained on the study agenda with medium priority.
The motion was seconded. The motion carried (unanimously).

The Committee broke for lunch at 12:00 noon. At 1:45 p.m., the Committee reconvened
and watched a brief demonstration of electronic filing technology. The Committee then returned
to the task of paring and prioritizing its study agenda.

10. Item No. 95-6: Amend FRAP 3(d) & 15(c) to require appellant/
petitioner to serve copies of notice of appeal.

FRAP 3(d)(1) requires that notice of the filing of a notice of appeal must be given by the
district clerk, rather than by the party who files it. Likewise, FRAP 15(c) requires that notice of
the filing of a petition for review or application for enforcement of an agency order must be
given by the circuit clerk, rather than by the filing party. The question for the Advisory
Committee is whether FRAP should be amended to require service by the filing party instead of
by the clerk.

Several members briefly expressed satisfaction with the manner in which the rules
currently operate. No member spoke in favor of the proposal.

A member moved that No. 95-6 be removed from the study agenda. The motion was
seconded. The motion carried (unanimously).

11. Item No. 95-7: Amend FRAP 4(a)(5) to make it clear that a "good
cause" extension is available after expiration of original period.

12. Item No. 97-2: Amend FRAP 4(a)(5) - standard for granting
extension in first 30 days different than in second 30 days.

These two proposals are identical. On its face, FRAP 4(a)(5) permits a district court to
extend the time to file a notice of appeal if two conditions are met: (1) First, a party must move
for an extension "no later than 30 days after the time prescribed by this Rule 4(a) expires."
FRAP 4(a)(5)(A)(i). In general, FRAP 4(a) requires a notice of appeal in a civil case to be filed
within 30 days (60 days if the United States is a party) after the judgment or order appealed from

-16-



is entered. (2) Second, a party must "show[] excusable neglect or good cause." FRAP
4(a)(5)(A)(ii).

With one exception, FRAP 4(a)(5) does not distinguish between the "original" 30 day
period - that is, the 30 days following entry of the judgment or order - and the "second" 30
day period - that is, the 30 days following expiration of the original deadline for filing a notice
of appeal. (The exception is that a motion to extend the time to file a notice of appeal may be
heard ex parte if it is filed during the original 30 day period, but only upon notice to the other
parties if it is not filed until the second 30 day period.) Thus, the Rule seems to provide that a
district court may grant a motion for an extension - regardless of whether it is filed during the
original or second 30 day period - if the movant shows either excusable neglect or good cause.

Almost all of the courts of appeals do not interpret the Rule in this manner. Rather, the
courts have distinguished between motions made during the original 30 day period and those
made during the second 30 day period, holding that the "good cause" standard applies to the
former, while the "excusable neglect" standard applies to the latter. See, e.g., Pontarelli v. Stone,
930 F.2d 104, 109-10 (1st Cir. 1991) (collecting cases from seven other circuits). In making this
distinction, these courts have relied heavily upon the ACN to the 1979 Amendment to FRAP
4(a)(5), which provides in relevant part:

The proposed amended rule expands to some extent the standard for the
grant of an extension of time. The present rule requires a "showing of excusable
neglect." While this was an appropriate standard in cases in which the motion is
made after the time for filing the notice of appeal has run, and remains so, it has
never fit exactly the situation in which the appellant seeks an extension before the
expiration of the initial time. In such a case "good cause," which is the standard
that is applied in the granting of other extensions of time under Rule 26(b), seems
to be more appropriate.

The First Circuit does not follow the majority rule. It holds that whether a motion for an
extension is examined under the "excusable neglect" or "good cause" standard depends not upon
when the motion was filed, but upon whether the reason given for requesting the extension
involves neglect on the part of the movant. If it does, then the "excusable neglect" standard
applies. If it does not - as would be the case, for example, if the original notice of appeal was
not timely filed because of a mistake made by the Postal Service - then the "good cause"
standard applies. See Virella-Nieves v. Briggs & Stratton Corp., 53 F.3d 451, 453 (1st Cir.
1995).

Mr. Munford has suggested that FRAP 4(a)(5) be amended to resolve this circuit split.

The Reporter called the Committee's attention to restylized FRAP 4(b)(4) - the criminal
counterpart to FRAP 4(a)(5). FRAP 4(b)(4) clearly provides that the "excusable neglect"
standard can be applied either "before or after the time has expired," and that the "good cause"
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standard can likewise be applied "before or after the time has expired." The ACN to restylized
FRAP 4(b)(4) confirms that the Rule "does not limit extensions for good cause to instances in
which the motion for extension of time is filed before the original time has expired. The rule
gives the district court discretion to grant extensions for good cause whenever the court believes
it appropriate to do so. .. ." Thus, there is a bit of a "conflict" between the majority construction
of FRAP 4(a)(5) and restylized FRAP 4(b)(4).

A member noted that the majority construction of FRAP 4(a)(5) seems inconsistent with
the language of the Rule, and that the source of the discrepancy appears to be the 1979 ACN.
But, the member said, Wright & Miller report the following:

As originally drafted, the Rule allowed an extension on a showing of good cause
only if the motion was filed during the original appeal time. The Note of the
Advisory Committee to that earlier draft stated that only excusable neglect would
justify an extension on motion filed after expiration of the original time. The text
of the Rule was changed, but the Note was not changed.

16A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER, FEDERAL PRACTICE
AND PROCEDURE § 3950.3, at 148 (1996).

One member said that he favored amending FRAP 4(a)(5) to read more like FRAP
4(b)(4) and thus to make clear that either the "excusable neglect" or "good cause" standard can
be applied at any time. Another member said that the wording of FRAP 4(b)(4) reflected an
intentional decision by the Committee that, in the criminal context, either standard can be applied
at either stage.

Another member said that he did not have a strong view on the matter, but that, if the
Committee was comfortable with the majority interpretation of FRAP 4(a)(5), then the Rule
should be amended to give fair warning to litigants. As written, the Rule does not suggest that
the standard applied after expiration of the original period will be tougher than that applied
before expiration, as most circuits have held.

One member asked whether the 1979 ACN could be "amended." Several members
expressed the view that it could not.

A member moved that Nos. 95-7 and 96-2 be retained on the study agenda with low
priority, and that No. 97-2 (which is identical to No. 95-7) be removed from the study agenda.
The motion was seconded. The motion carried (unanimously).

13. Item No. 96-2: Amend FRAP 4(b) so that an extension of time to file a
notice of appeal can be granted in a criminal case even without
excusable neglect.
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Under FRAP 4(b)(1)(A), a defendant in a criminal case must file a notice of appeal within

10 days after entry ofjudgment against him. The district court may extend the deadline, but only

"[u]pon a finding of excusable neglect or good cause." FRAP 4(b)(4). In United States v.

Marbley, 81 F.3d 51, 53 (7th Cir. 1996), Judge Posner expressed dissatisfaction with FRAP 4(b),

describing it as "ripe for reexamination," and suggesting that "[i]t might be better to permit

untimely appeals in any criminal case in which the district judge and the court of appeals agreed

that the appeal should be heard." Judge Posner pointed out that "today the right of a criminal

defendant to appeal is considered so fundamental that the usual consequence of an inexcusable

failure to perfect the appeal is merely to have the appeal heard later through the Sixth

Amendment route." Judge Posner communicated his displeasure with FRAP 4(b) to Judge

Logan, and Judge Logan put Judge Posner's suggestion on the study agenda.

No. 96-2 was not separately discussed by the Committee, except that one member made a

brief comment in support of it during the discussion of Nos. 95-7 and 97-2 (to which No. 96-2 is

related). As noted above, at the same time that a motion was made with respect to Nos. 95-7 and

97-2, it was also moved that No. 96-2 be retained on the study agenda with low priority. That

motion was seconded, and it carried (unanimously).

14. Item No. 96-3: Add presumption against oral argument for all

matters other than the substance of the appeal (in FRAP 34?).

A member stated that this suggestion was his, that he had thought better of it, and that he

now moved that No. 96-3 be removed from the study agenda. The motion was seconded. The

motion carried (unanimously).

15. Item No. 97-3: Amend FRAP 6 to require service of statement of
issues on all parties not just on appellee.

FRAP 6(b)(2)(B)(i) requires that, in a bankruptcy case, the appellant must file with the

clerk possessing the record and "serve on the appellee" a statement of the issues that the

appellant intends to pursue on appeal and a designation of the parts of the record to be sent to the

appellate court. A commentator asks why the appellant should not be required to serve the

statement of issues and record designation on all parties. And the commentator asks a similar

question about FRAP 6(b)(2)(B)(ii), which requires an appellee who wishes to designate

additional parts of the record to be sent to the appellate court to serve that designation only "on

the appellant."

The Reporter informed the Committee that he had received a call from Prof. Alan N.

Resnick, the Reporter to the Advisory Committee on the Bankruptcy Rules. Prof. Resnick

explained that this "discrepancy" was intentional: Bankruptcy proceedings can involve hundreds

or even thousands of "parties," but an appeal from an order entered in such a proceeding may

involve only a couple of those parties. Prof. Resnick said that FRAP 6(b)(2)(B) works well in

ensuring that statements of issues and designations of records are served on those parties who
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need them, but not on those parties who do not. Prof. Resnick does not know any bankruptcy

judge or bankruptcy attorney who believes that FRAP 6(b)(2)(B) needs "fixing," and he

recommends that the Advisory Committee leave well enough alone.

A member moved that No. 97-3 be removed from the study agenda. The motion was

seconded. The motion carried (unanimously).

16. Item No. 97-4: Amend FRAP 15(c)(1) re: informal rulemaking.

FRAP 1 5(c)(1) requires the petitioner to serve a copy of her petition for review or

application for enforcement of an agency order "on each party admitted to participate in the

agency proceedings." A problem arises when the agency order has resulted from an informal

rulemaking process. Agencies do not "admit" parties to "participate" in such proceedings; rather,

they solicit comments, both formal and informal, and sometimes receive comments from

thousands of persons. In such cases, upon whom should a petition for review be served? The

Advisory Committee expressed interest in pursuing this issue at its April 1997 meeting; it

suggested at that time the possibility of patterning an amendment to FRAP 15(c)(1) after D.C.

Cir. Local Rule 15(a) (which provides that "in cases involving informal agency rulemaking ... a

petitioner or appellant need serve copies only on the respondent agency, and on the United States

if required by statute").

Mr. Letter said that the D.C. Circuit Advisory Committee had struggled with this

problem. He recalled an administrative proceeding that involved 25,000 commentators, each of

which was considered a "party" by the agency. He strongly recommended that No. 97-4 be

retained on the study agenda, and that the Advisory Committee talk with the clerk and chief staff

counsel of the D.C. Circuit about how D.C. Cir. Local Rule 15(a) has worked.

A member asked whether the D.C. Circuit Advisory Committee had given any thought to

adopting a rule that would require that a petition for review be served on every commentator who

had filed a written request for such service with the agency. Mr. Letter replied that the

Committee had considered such a rule, but thought that it did not have the authority to order the

agencies to invite and collate such requests.

A member agreed that FRAP 15(c)(1), as written, is ambiguous because it is often not

clear who was "admitted to participate" in the proceedings of an agency. Another member

agreed, noting that each agency has its own rules about who is considered a "party" to agency
proceedings.

A member wondered why, if this issue is primarily a problem for the D.C. Circuit, and if

the D.C. Circuit's local rule is working well, the Advisory Committee should give the issue any

further attention. Another member responded that the question whether the D.C. local rule is

working well and the question whether other circuits are experiencing problems are precisely
what the Committee should study.
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A member moved that No. 97-4 be retained on the study agenda with medium priority.

The motion was seconded. The motion carried (unanimously).

17. Item No. 97-5: Amend FRAP 24(a)(2) in light of Prisoner Litigation
Reform Act.

There appears to be a conflict between FRAP 24(a)(2) and the Prisoner Litigation Reform

Act of 1996 ("PLRA"), Pub. L. No. 104-134. FRAP 24(a)(2) provides that, if the district court
grants a motion to proceed IFP, "the party may proceed on appeal without prepaying or giving
security for fees and costs." By contrast, the PLRA requires that "[a] prisoner seeking to ...

appeal a judgment in a civil action or proceeding without prepayment of fees or security therefor"

must file "a certified copy of the trust fund account statement (or institutional equivalent) for the

prisoner for the 6-month period immediately preceding the filing of the . .. notice of appeal." 28

U.S.C. § 1915(a)(2). The PLRA also requires that a prisoner who "files an appeal in forma
pauperis . . . shall be required to pay the full amount of the filing fee," § 1915(b)(1), although a

prisoner unable to afford to prepay the entire fee may make an initial partial payment and then

make subsequent partial payments until the entire fee has been paid. (A prisoner who has "no

assets and no means by which to pay the initial partial filing fee" is not required to do so.
§ 1915(b)(4).)

One member stated that it was obvious that FRAP 24(a)(2) needed to be amended to

address this conflict. Several other members agreed.

A member moved that No. 97-5 be retained on the study agenda with high priority. The

motion was seconded. The motion carried (unanimously).

18. Item No. 97-13: Amendments made necessary by Antiterrorism and
Effective Death Penalty Act of 1996 (Pub. L. 104-132).

The Committee next considered No. 97-13, as it relates to No. 97-5.

A member stated that the two major problems created in FRAP by the Antiterrorism and

Effective Death Penalty Act - amending the caption of current FRAP 22 to refer to "section
2255 proceedings" when the Rule itself does not mention § 2255 and creating an ambiguity
regarding whether a district court judge may issue a certificate of appealability - were addressed
in the new rules. No other conflicts had been brought to the Committee's attention. That being
the case, he recommended that No. 97-13 be removed from the study agenda, without prejudice
to any specific problems that might be brought to the Committee's attention in the future.

A member moved that No. 97-13 be removed from the study agenda. The motion was

seconded. The motion carried (unanimously).
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19. Item No. 97-6: Amend FRAP 27(b) to permit appellate commissioners

to rule on procedural motions.

FRAP 27(b) provides that a court of appeals "may, by rule or by order in a particular case,

authorize its clerk to act on specified types of procedural motions." A commentator suggests that

the Rule might be amended so that courts could also authorize "appellate commissioners" to rule

on procedural motions. Appellate commissioners are apparently routinely used in the Ninth

Circuit.

A member pointed out that, as far as he can tell, the position of "appellate commissioner"

does not exist outside the Ninth Circuit, and the position is not authorized or even mentioned in

any statute or regulation. Judge Easterbrook agreed.

Mr. McCabe reported that the Ninth Circuit tried, without success, to interest the Judicial

Conference in creating the position and that, after it became clear that the Judicial Conference

had no interest in the proposal, the Ninth Circuit went forward and created the position anyway.

A member said that FRAP should not be amended to address the powers of appellate

commissioners until the position is formalized in some way outside the Ninth Circuit. Other

members agreed.

A member moved that No. 97-6 be removed from the study agenda. The motion was

seconded. The motion carried (unanimously).

20. Item No. 97-7: Amend FRAP 28(j) to allow brief explanation and

statement of significance.

21. Item No. 97-26: Amend FRAP 28(j) to (1) require that parties attach

copies of supplemental authorities to their letters, (2) require all 28(j)
submissions to be made at least 24 hours before oral argument, and

(3) limit 28(j) submissions to materials that did not become available

until after the party filed its most recent brief.

FRAP 28(j) permits a party to notify the court of "pertinent and significant authorities"

that come to the party's attention after the party's brief has been filed, but before decision. A

party is authorized to notify the court of such authorities by letter, but parties are warned that

"[t]he letter must state without argument the reasons for the supplemental citations" and that

"[a]ny response .. . must be similarly limited." In fact, FRAP 28(j) is widely violated, as parties

often are unable to resist the temptation to slip in a few words of argument. A commentator

argues that in some circumstances - such as when "the relevance of a new authority to a

particular argument may not be immediately obvious" - "both counsel and the courts would be

better served if the rule permitted a brief explanation of the new authority and its significance to

be included in the letter." That is the source of No. 97-7.
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No. 97-26 comes from Judge Alex Kozinski of the Ninth Circuit. Judge Kozinski reports

that his court receives FRAP 28(j) submissions in a high percentage of cases, that the letters often

do not attach the authorities they cite, that the submissions sometimes arrive minutes before oral

argument, and that the authorities cited often were available at the time the briefs were filed, but

were simply overlooked by counsel. He proposes amending FRAP 28(j) to (1) "require the

parties to attach copies of the cases or statutes to their letters," (2) "require that, absent

extraordinary circumstances, all 28(j) submissions be made at least 24 hours before oral

argument," and (3) "limit 28(j) submissions to materials that became available after the filing of

the party's most recent brief."

A member stated that he favored No. 97-7. FRAP 28(j) violations are a persistent

problem in his court. He is inclined to amend the Rule to permit some explanation, but to place a

strict word limit - one easily enforced by the clerks - on the explanation.

The member said that he did not favor No. 97-26. He cannot imagine a judge not wanting

to be informed of a supplemental authority. Although he sympathizes with Judge Kozinski's

frustration, he does not favor amending FRAP 28(j) to bar the parties in some circumstances

from informing the court of supplemental authorities. If a supplemental authority exists, he

would rather hear about it late than not hear about it at all.

Another member expressed support for both No. 97-7 and No. 97-26. He expressed

frustration at being ambushed in cases in which he followed the Rule in both spirit and letter-

by informing the court of supplemental authorities as soon as they came to his attention, and by

resisting the temptation to argue about those authorities in his FRAP 28(j) letter - only to have

his opponent make argumentative 28(j) submissions at the last minute.

Another member expressed opposition to both No. 97-7 and No. 97-26. He argued that

the problem giving rise to No. 97-7 was a problem of enforcement. FRAP 28(j) is perfectly

clear; the circuit courts just lack the will to enforce it. He agreed with the earlier comments

about FRAP 97-26.

Judge Easterbrook said that the Seventh Circuit had studied proposals similar to both No.

97-7 and No. 97-26 and decided to act on neither. The Seventh Circuit concluded that a word

limit on 28(j) explanations would likely be no better enforced that the current ban on explanation,

and that trying to regulate the timing of 28(j) submissions would be fruitless: Parties are going to

notify the court of supplemental authorities, even if the rules discourage or forbid it.

One member suggested that it may be helpful at least to amend FRAP 28(j) to instruct the

parties to notify the court of supplemental authorities as soon as they are discovered. Judge

Easterbrook responded that the Seventh Circuit had done that in its local rules, with no

discernable impact on the conduct of attorneys.

-23-



A member expressed confusion at why a lawyer would be concerned about being

"ambushed" with a 28(j) submission made to the court immediately before oral argument. He

said that the practice in his court - and, he assumes, in most circuits - is to give the ambushed

party a chance to file a supplemental brief after oral argument to address the authorities cited in

the last minute 28(j) submission. This gives the ambushed party an advantage.

A member moved that No. 97-7 be removed from the study agenda. The motion was

seconded. The motion failed (3-4). By consensus, No. 97-7 was assigned low priority.

A member moved that No. 97-26 be removed from the study agenda. The motion was

seconded. The motion carried (5-2).

22. Item No. 97-8: Amend FRAP 29 to permit a state officer or agency to

file without consent or leave of court.

FRAP 29(a) permits "[t]he United States or its officer or agency" to file an amicus brief

without the consent of the parties or leave of the court. It permits "a State" to do likewise, but

says nothing about an "officer or agency" of a state. A commentator has requested that FRAP

29(a) be amended so that state officers and agencies are treated the same as federal officers and

agencies.

A member said that amending FRAP 29 was unnecessary because in the unusual case in

which an attorney general of a state seeks to file an amicus brief in the name of one of the state's

officers or agencies, but not in the name of the state itself, the attorney general can seek and be

virtually assured of receiving permission to file the brief.

Another member asked Mr. Fisher and Mr. Fulbruge whether state officers and agencies

had any difficulty getting permission to file amicus briefs. Both clerks replied that they could not

recall such permission being denied.

A member moved that No. 97-8 be removed from the study agenda. The motion was

seconded. The motion carried (unanimously).

23. Item No. 97-9: Amend FRAP 32 - cover color for petition for

rehearing/rehearing en banc, response to either, and supplemental
brief.

A commentator has asked that FRAP 32 be amended to provide uniform national rules

regarding the color of the cover of (1) a petition for rehearing (or rehearing en banc); (2) a

response to a petition for rehearing (or rehearing en banc); and (3) supplemental briefs. Local

practice among the circuits varies.
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One member said that he did not understand the need for such a rule, given that FRAP

32(c)(2)(A) states that no covers are necessary on rehearing petitions and the like. The Reporter

responded by explaining that the problem is with varying local rules, which provide that if, say, a

rehearing petition is filed with a cover, the cover must be a particular color. Judge Easterbrook

agreed. He said that the Seventh Circuit has such a local rule, and the rule is widely violated by

attorneys unfamiliar with Seventh Circuit practice. He urged the adoption of uniform national

rules.

A member agreed. He said that the varying local rules created a hardship for government

attorneys and others with national practices. He said that he personally has made several dozen

calls over the years to clerks about cover colors.

Another member asked whether new FRAP 32(d) solves this problem by providing that

"[e]very court of appeals must accept documents that comply with the form requirements of

[FRAP 32]." Judge Easterbrook replied that a problem remains: If a litigant puts no cover on

her petition, the petition must be accepted. But if she uses a cover of the "wrong" color, the

petition can be rejected consistent with FRAP 32(d).

A member moved that No. 97-9 be retained on the study agenda with low priority. The

motion was seconded. The motion carried (unanimously).

24. Item No. 97-10: Amend FRAP 36 re: disposition without opinion.

25. Item No. 97-28: Amend FRAP 36 to require that the court of appeals
issue an opinion in every case in which a judgment is entered.

FRAP 36(a)(2) contemplates that a court of appeals can render a judgment without an

opinion. Two commentators object that this practice violates due process, is unfair to litigants,

creates doubts about the grounds for the court's decision, and "effectively - and unfairly -

insulates the appellate court's judgment from a rehearing petition and from a petition for

certiorari." The commentators ask that FRAP 36 be amended to require that an opinion of at

least a few sentences be issued in every case.

A member expressed opposition to the proposals, noting that some courts - such as his

own - simply could not function if they had to write an opinion in every case. Another member

agreed that any attempt by the Committee to amend FRAP 36 to bar dispositions without opinion

would encounter fierce opposition among many circuit judges. Judge Easterbrook agreed, but

added that the proposals were serious and deserved discussion. He noted that the present practice

reflects a trade-off between circuit size and opinion writing: If Congress expanded the number of

judges on each circuit, disposing of appeals without opinion would become less necessary. But

Congress has resisted expanding the circuit courts, leaving a few circuits with little choice but to

dispose of some appeals without opinion.
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Mr. Fulbruge said that, in the Fifth Circuit, very few appeals are disposed of without any

opinion, but a substantial number are disposed of with one or two sentence "opinions" that either

say that the Fifth Circuit is affirming for the reasons given by the district court or give only a few

words of explanation of the judgment.

A member said that his understanding is that the Eleventh Circuit disposes of about a

third of its cases without opinion. Another member said that the Virginia Supreme Court

likewise disposes of a substantial number of appeals without opinion. Chief Justice Calogero

said that the Louisiana Supreme Court issues an opinion in all cases. He pointed out, though, that

the Court has discretionary review and that many of its opinions are brief per curiams drafted by

staff attorneys.

A member expressed the view that the issue was worth studying, even if the proposals

had little chance of getting through the Judicial Conference. Judge Garwood agreed, and said

that he would poll the chief judges of the courts of appeals on the matter.

Ms. McKenna reported that the practice of disposing of appeals without opinion is far

more prevalent in the Third Circuit than in the Eleventh. She also warned that the statistics kept

by various circuits on this matter are sometimes misleading.

A member moved that Nos. 97-10 and 97-28 be retained on the study agenda with high

priority. The motion was seconded. The motion carried (unanimously).

26. Item No. 97-11: Amend FRAP 39 re: procedure for determining

award of attorney's fees for appeal.

27. Item No. 97-24: Amend FRAP 38 or 39 to clarify whether it is the

court of appeals or the district court that determines the amount of

attorneys' fees awarded as sanctions or costs on appeal.

Nos. 97-11 and 97-24 apparently refer to the same proposal.

A commentator suggests that FRAP 39 be amended to set forth the procedure under

which attorneys' fees can be requested "as an element of costs on appeal" and to specify whether

it is the court of appeals or the district court that determines the amount of those fees. This

suggestion is ambiguous, as FRAP 39 does not authorize an award of attorneys' fees "as an

element of costs on appeal," and thus the issue should never arise. See Hirschensohn v. Lawyers

Title Ins. Corp., 1997 WL 307777, at *6 (3rd Cir. June 10, 1997). There are specific statutes -

most notably, the Civil Rights Attorneys' Fees Awards Act of 1976, 42 U.S.C. § 1988 - that, in

the context of particular types of actions, define attorneys' fees as an element of recoverable

"costs." But the courts of appeals hold that assessing costs under one of these statutes "is

separate and distinct from the question of 'costs' under Rule 39." McDonald v. McCarthy, 966

F.2d 112, 116 (3rd Cir. 1992). It is not clear whether the commentator was suggesting that
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FRAP 39 be amended to specify the process by which attorneys' fees will be awarded as "costs"

under statutes such as § 1988, or whether instead the commentator meant to address the award of

attorneys' fees as a sanction under FRAP 38.

A member said that this matter should be removed from the study agenda, as it simply has

not presented much of a problem for the courts of appeals. His court's approach is typical: The

question of whether any attorneys' fees should be awarded is decided by the court of appeals.

The question of the amount of those fees - when the amount is disputed - is remanded to the

district court, which can take testimony and other evidence.

A member moved that Nos. 97-11 and 97-24 be removed from the study agenda. The

motion was seconded. The motion carried (unanimously).

28. Item No. 97-12: Amend FRAP 44 to apply to constitutional challenges
to federal regulations.

FRAP 44 requires that a party who "questions the constitutionality of an Act of Congress"

in a proceeding in which the United States is not a party must provide written notice of that

challenge to the clerk. Judge Cornelia Kennedy of the Sixth Circuit has asked the Committee to

consider whether FRAP 44 should be expanded to require notice in cases in which a party

questions the constitutionality of a federal regulation.

FRAP 44 is designed to implement 28 U.S.C. § 2403(a), which states that:

In any action, suit or proceeding in a court of the United States to which

the United States or any agency, officer or employee thereof is not a party,

wherein the constitutionality of any Act of Congress affecting the public interest is

drawn in question, the court shall certify such fact to the Attorney General, and

shall permit the United States to intervene . . . for argument on the question of

constitutionality.

Thus, FRAP 44 likely does not extend to federal regulations because § 2403(a) is limited

to "any Act of Congress." Interestingly, though, § 2403(b) contains virtually identical language

imposing upon the courts the duty to notify the attorney general of a state of a constitutional

challenge to any statute of that state, and yet that duty is not implemented in FRAP 44. Thus,

there are two issues before the Committee: (1) Should FRAP 44 be amended as Judge Kennedy

suggests? (2) Should FRAP 44 be amended to require any party who questions "the

constitutionality of any statute of [a] State" in a case "to which [that] State or any agency, officer,

or employee thereof is not a party" (§ 2403(b)) to provide written notice of that challenge to the

clerk?

A member said that he was hesitant to adopt Judge Kennedy's suggestion. First, it seems

inconsistent with Congressional intent, as expressed in § 2403(a). Second, it will create drafting
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and interpretation problems, as courts and parties struggle to distinguish "regulations" from

"policy statements" from "interpretive bulletins" and so on. And finally, the need for the change

is doubtful. If a regulation is not authorized by statute, it will be struck down on that basis. If it

is authorized by statute, then the constitutionality of the statute will be challenged. It is hard to

imagine a "stand alone" challenge to the constitutionality of a regulation.

Another member agreed and added that, in any such case that arose, the agency would

almost certainly already be a party.

Mr. Letter said that the S.G. did not support Judge Kennedy's suggestion, although he did

not object to studying the § 2403(b) problem.

A member moved that the Committee continue to study (with low priority) the question

whether FRAP 44 should be amended to require any party who questions the constitutionality of

a state statute in a case in which that state is not a party to provide written notice of that

challenge to the clerk. The motion was seconded. The motion carried (unanimously). (No

motion was made with respect to Judge Kennedy's proposal, although a member commented that

it would not hurt to discuss it again at the time the Committee considers amending Rule 44.)

29. Item No. 97-14: Amend FRAP 46(b)(1)(B) to replace the general
"conduct unbecoming" standard with a more specific standard or,
alternatively, supplement FRAP 46(b)(1)(B) by recommending a
model local rule governing attorney conduct.

For over two years, the Standing Committee has been studying the wide variety of local

rules governing attorney conduct in the district courts and the courts of appeals. The primary

focus of the study has been on the standards governing attorney conduct in the district courts.

The courts of appeals have made relatively infrequent use of FRAP 46 (the Rule has been cited in

only 37 appellate opinions since 1990), and, for the most part, FRAP 46 has been applied to

conduct that is universally considered sanctionable (such as making misrepresentations to the

court).

Prof. Daniel R. Coquillette, the Reporter to the Standing Committee, has suggested four

options for addressing this problem: (1) Do nothing. (2) Draft a model local rule that could be

adopted voluntarily by the district courts, and possibly by the courts of appeals. (3) Draft

national rules governing those types of attorney misconduct that are of "primary concern" to the

bench and bar. (4) Draft both a model local rule and national rules.

Judge Easterbrook reported that, at its June 1997 meeting, the Standing Committee

essentially decided to keep its options open. There is widespread agreement among the members

of the Committee that something ought to be done, but widespread disagreement as to what.

Judge Easterbrook said that the Standing Committee has asked Prof. Coquillette to draft national
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rules and model local rules, but that request does not in any way indicate what action the

Committee will eventually take.

A member said that this matter should stay on the Advisory Committee's study agenda,

but that the Advisory Committee should devote no time to it until the Standing Committee

decides what it intends to do with respect to the district courts. At that point, this Advisory

Committee could decide whether to recommend conforming amendments to FRAP. In the

appellate courts, the disparity of standards has just not been a problem. There are very few

FRAP 46 cases, and almost all of those cases involved obvious misbehavior.

A member moved that No. 97-14 be retained on the study agenda, but with (very) low

priority until the Standing Committee adopts attorney conduct rules governing practice in the

district courts. The motion was seconded. The motion carried (unanimously).

30. Item No. 97-16: Amend unspecified FRAP to address potential
overlap in jurisdiction between the Federal Circuit and the regional
circuits in patent cases.

In 1996, Judge J. Clifford Wallace of the Ninth Circuit contacted the Administrative

Office to describe a series of related cases that (in his view) supported his longstanding

contention that the exclusive patent jurisdiction of the Federal Circuit should be eliminated.

Judge Wallace's suggestion was referred to the Committee on Federal-State Jurisdiction, which

considered and rejected Judge Wallace's proposal. John Rabiej then forwarded Judge Wallace's

memo to this Advisory Committee. Mr. Rabiej stated that, although "[t]he Federal/State

Jurisdiction Committee's action on Judge Wallace's suggestion officially completes action on

Judge Wallace's suggestion ... the Appellate Rules Committee can consider the matter sua

sponte."

The Reporter briefly summarized the litigation cited by Judge Wallace (the FilmTec

litigation) and described how one of the parties to that litigation was essentially permitted to get

two inconsistent appellate decisions (one from the Federal Circuit and one from the Ninth

Circuit) on the same issue.

A member said that he favored dropping No. 97-16 from the study agenda. The FilmTec

litigation was not only highly unusual, but the problem it created stemmed not from the fact that

the two circuits lacked the authority to prevent the inconsistent determinations, but from the fact

that they chose not to use the authority that they had.

A member moved that No. 97-16 be removed from the study agenda. The motion was

seconded. The motion carried (unanimously).
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31. Item No. 97-18: Amend or delete FRAP 1(b)'s assertion that the
"rules do not extend or limit the jurisdiction of the courts of appeals."

At the April 1997 meeting of the Advisory Committee, Judge Easterbrook suggested that
FRAP 1 (b) is wrong in asserting that "[t]hese rules do not extend or limit the jurisdiction of the
courts of appeals." The Supreme Court has held that the time limits imposed by FRAP 3, 4, and
5 are jurisdictional. See, e.g., Smith v. Barry, 502 U.S. 244 (1992); Torres v. Oakland Scavenger
Co., 487 U.S. 312 (1988). Moreover, the ACN accompanying FRAP 3 specifically states
(quoting United States v. Robinson, 361 U.S. 220, 224 (1960)) that the timely filing of a notice of
appeal under FRAP 3 and 4 "is 'mandatory and jurisdictional."' Thus, certain of the Rules do
"extend or limit the jurisdiction of the courts of appeals." Moreover, the recent enactment of 28
U.S.C. § 1292(e), which gives the Supreme Court authority to define in FRAP when
interlocutory appeals will be permitted, further illustrates the jurisdictional nature of the Rules.

Judge Easterbrook again asked that the Advisory Committee give consideration to FRAP
1 (b), which, he said, is "flat wrong," and should be deleted. A member agreed.

A member moved that No. 97-18 be retained on the study agenda with high priority. The
motion was seconded. The motion carried (unanimously).

32. Item No. 97-19: Amend FRAP 4(b)(1)(B)(ii) to clarify whether, in
multi-defendant criminal cases, the government must file its notice of
appeal within 30 days after thefirst notice of appeal is filed by a
defendant or within 30 days after the last notice of appeal is filed by a
defendant.

FRAP 4(b)(1)(B) provides that, when the government is entitled to bring an appeal in a
criminal case, its notice of appeal must be filed "within 30 days after the later of: (i) the entry of
the judgment or order being appealed; or (ii) the filing of a notice of appeal by any defendant."
The use of the phrase "any defendant" creates an ambiguity in multi-defendant cases: Does the
30 days begin to run after the first notice of appeal is filed by a defendant or not until the last
such notice of appeal is filed? The Committee took a stab at correcting this problem at its April
1997 meeting, but the complexity of the problem soon became apparent, and the Committee
decided to postpone further discussion.

A member said that it was obvious that the Committee had to address this problem, and
he added another concern: He pointed out that 18 U.S.C. § 3731 provides that appeals brought
by the United States in criminal cases "in all such cases shall be taken within thirty days after the
decision, judgment or order has been rendered." FRAP 4(b)(1)(B)(ii), by permitting the United
States to appeal in some circumstances more than "thirty days after the decision, judgment or
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order has been rendered," seems inconsistent with § 3731. Judge Logan said that he had written

an opinion addressing this conflict.'

A member moved that No. 97-19 be retained on the study agenda with high priority. The

motion was seconded. The motion carried (unanimously).

33. Item No. 97-20: Amend FRAP 27(a)(3)(A) by adding a sentence
explicitly stating that a court need not give notice or await a response
before denying a motion.

FRAP 27(a)(3)(A) provides:

Time to file. Any party may file a response to a motion; Rule
27(a)(2) governs its contents. The response must be filed within
10 days after service of the motion unless the court shortens or
extends the time. A motion authorized by Rules 8, 9, 18, or 41
may be granted before the 10-day period runs only if the court
gives reasonable notice to the parties that it intends to act sooner.

At its April 1997 meeting, the Advisory Committee expressed its understanding that

FRAP 27(a)(3)(A) implicitly provided that a circuit court could deny any motion without giving

notice or awaiting a response. However, the Committee questioned whether FRAP 27(a)(3)(A)
should be amended to make that authority explicit.

Judge Easterbrook said that he saw no reason to address this issue at this time. Rather, he

recommended that the Advisory Committee wait to see if a problem develops in practice.

A member moved that No. 97-20 be removed from the study agenda. The motion was

seconded. The motion carried (unanimously).

34. Item No. 97-22: Amend FRAP 34(a)(1) to establish a uniform federal
rule governing party statements as to whether oral argument should
or should not be permitted.

FRAP 34(a)(1) states that "[a]ny party may file, or a court may require by local rule, a

statement explaining why oral argument should, or need not, be permitted." The Rule does not

'United States v. Sasser, 971 F.2d 470, 472-75 (1Oth Cir. 1992) (holding that the court

had no jurisdiction over an appeal by the United States that was "filed in the district court within
30 days after ... (ii) the filing of a notice of appeal by any defendant" for purposes of FRAP
4(b), but that was not filed "within thirty days after the decision, judgment or order has been
rendered" for purposes of § 3731).
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specify when such a statement should be filed, nor does it say anything about the manner in

which such a statement should be made. At the April 1997 meeting of the Advisory Committee,

several members suggested that FRAP 34(a)(1) should be amended to establish a uniform

national rule governing statements by parties concerning the need for oral argument.

A member said that his court has a local rule requiring that statements regarding opening

argument be made in each party's opening brief, and that he had found the rule helpful. Another

member said that his court has a similar rule, and that parties generally put their statement

regarding oral argument either on the cover of the brief or at the end of the brief. The member

was concerned, though, that parties be given a chance to "back out" of a request for oral

argument. As far as he is concerned, if a party wants to waive oral argument as late as the day

before the argument is scheduled, the party should not be prohibited from making that request.

Mr. Letter said that the S.G. favors the issue being addressed, one way or the other, in

FRAP. Rules governing statements regarding oral argument should be uniform. The current

hodgepodge of local rules creates unnecessary inconvenience for the government and others with

national appellate practices.

A member moved that No. 97-22 be retained on the study agenda with medium priority.

The motion was seconded. The motion carried (unanimously).

Judge Garwood said that he would survey the chief judges of the circuits on this issue.

35. Item No. 97-23: Amend FRAP 34(g) to specify whether an attorney or

unrepresented party may, during oral argument, use a physical

exhibit (such as a chart or diagram) that has not been admitted into

evidence.

Apparently, disputes have sometimes arisen regarding whether an attorney (or

unrepresented party) may, during oral argument before the court of appeals, make use of a chart,

diagram, or other physical exhibit that was not admitted into evidence by the district court or

agency. At its April 1997 meeting, the Advisory Committee decided to add to its study agenda

the question whether this issue should be more explicitly addressed in FRAP 34(g).

A member said that he sees no reason for a rule. He has never seen a problem arise, and

he cannot imagine that a rule could address any potential problem better than the panel before

which the problem arises. Another member agreed; this has never been a problem in his court.

A member said that he did not want to drop No. 97-23 from the study agenda. He

described a recent experience in which the judge and parties had a conference regarding one

attorney's desire to set up a computer with several monitors in the courtroom. The member said

that he anticipated more such issues arising in the future, and he thought FRAP 34(g) might well

be amended to provide guidance in those situations.
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Judge Easterbrook agreed that technology will continue to present such issues, but he
disagreed that FRAP 34 should be amended to address these issues. The technology is
developing too rapidly, and the situations presented to courts are too diverse, for this area to be
profitably addressed by rule. Rather, Judge Easterbrook said, FRAP 34 should continue to
maintain its silence on this issue, so that each judge has discretion to address each problem as it
arises.

Another member agreed with Judge Easterbrook, pointing out that nothing in FRAP 34
prohibits judges from accommodating technological innovations.

Another member agreed, but stated that he would still like the Committee to study how
FRAP 34 might be amended to encourage the use of technology in the courtroom.

A member moved that No. 97-23 be removed from the study agenda. The motion was
seconded. The motion carried (4-2).

36. Item No. 97-25: Merge FRAP 35 (governing en banc determinations)
and FRAP 40 (governing panel rehearings) into a single rule.

At its April 1997 meeting, the Advisory Committee decided to add to its study agenda the
question whether FRAP 35 (which governs en banc determinations) and FRAP 40 (which
governs panel rehearings) should be merged into a single rule.

A member expressed opposition to the proposal, noting that it would be extremely
difficult to combine FRAP 35 - which permits initial arguments before the court en banc (as
well as en banc rehearings of panel decisions) - with FRAP 40- which addresses only
rehearings of panel decisions.

Another member also expressed opposition to the proposal, arguing that the Committee
should not undertake such an extensive rewriting of two important rules so soon after the
restylized rules were approved.

A member moved that No. 97-25 be removed from the study agenda. The motion was
seconded. The motion carried (unanimously).

37. Item No. 97-27: Amend FRAP 46(a)(1) to make eligible for admission
to the bar of a court of appeals those attorneys who have been
admitted to practice before the Supreme Court of the Commonwealth
of the Northern Mariana Islands.

FRAP 46(a)(1) provides that an attorney is eligible for admission to the bar of a court of
appeals if that attorney is admitted to practice before the United States Supreme Court, "the
highest court of a state," another court of appeals, or "a United States district court (including the
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district courts for Guam, the Northern Mariana Islands, and the Virgin Islands)." A commentator
informs the Committee that there are two courts in the Northern Mariana Islands from which
appeals may be taken to the Ninth Circuit: the U.S. District Court for the Northern Mariana
Islands and the Supreme Court of the Commonwealth of the Northern Mariana Islands. He
suggests that FRAP 46(a)(1) be amended so that lawyers who are admitted to practice before the

latter but not the former are eligible for admission to the bar of a court of appeals.

A member expressed opposition to the proposal. He said that it was difficult to believe

that any such lawyer exists - that is, a lawyer who belongs to the bar of the Supreme Court of

the Commonwealth of the Northern Mariana Islands, but who does not belong to the bar of the

U.S. District Court for the Northern Mariana Islands. If such a lawyer does exist, he or she
should simply join the District Court bar.

Judge Easterbrook wondered whether the Supreme Court of the Commonwealth of the
Northern Mariana Islands is not "the highest court of a state" for purposes of FRAP 46(a)(1).
After all, FRAP 46(a)(1) does not explicitly mention the highest courts of the District of

Columbia, or Puerto Rico, or American Samoa, yet Judge Easterbrook has never heard of any
problem involving attorneys admitted to practice before any of those courts.

One member suggested that the Committee contact the commentator to determine
whether he is aware of any attorney in the Northern Mariana Islands for whom FRAP 46 has

presented a problem. Another member agreed. A couple other members disagreed, though,
expressing the view that such an inquiry would be a poor use of Committee time.

A member moved that No. 97-27 be removed from the study agenda. The motion was
seconded. The motion carried (6-1).

38. Item No. 97-29: Amend FRAP 28(a)(5) to require that the "statement
of the issues presented for review" be phrased as "deep issues" - that
is, in separate sentences that show how the legal question arises, in no
more than 75 words, and with a question mark at the end.

In an article in the 1994-95 edition of The Scribes Journal of Legal Writing, Bryan A.
Garner advocated what he referred to as the "deep issue" approach to framing legal questions.
Under this approach, a description of an issue presented to an appellate court for review should,
inter alia, "consist of separate sentences," "contain no more than 75 words," and "end with a
question mark." At the end of his article, Mr. Garner proposed two alternative amendments to
FRAP 28(a)(5) (which, as written, simply requires that a brief contain "a statement of the issues
presented for review"). These amendments would require attorneys to use the "deep issue"

framework in describing the issues presented for review.

Judge Logan said that he had asked that Mr. Garner's proposal be put on the study agenda
out of respect for Mr. Garner, who has done outstanding work in assisting the Committee with
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the restylized rules project. Judge Logan said, though, that he had tried to use Mr. Garner's
approach in writing opinions, and found it difficult to implement in multi-issue cases.

A member asked the judges present whether they were encountering substantial problems
with the manner in which litigants were framing the issues presented. Judges Garwood and
Logan said that statements of the issues are written no better or worse than other parts of most
briefs. Judge Easterbrook said that poorly written briefs are a significant problem, but it is not a
problem that can be addressed through FRAP. Judge Garwood agreed that FRAP should not be
used to teach attorneys how to write.

A member moved that No. 97-29 be removed from the study agenda. The motion was
seconded. The motion carried (unanimously).

39. Item No. 97-30: Amend FRAP 32(a)(7)(C) to require use of a
standard certificate of compliance with type-volume limitation.

This proposal comes from Mr. Munford. Mr. Munford reported that the Fifth Circuit had
recently adopted a local rule that is essentially the same as restylized FRAP 32, and that the Fifth
Circuit has adopted a standard certificate of compliance that attorneys can use to certify that their
brief complies with the type-volume limitations contained in the rule. Mr. Munford wonders
whether it might be helpful to include such a form in FRAP. The form would be exemplary, not
mandatory.

Two members of the Committee agreed that such a form would be helpful.

Mr. Rabiej pointed out that it is not clear whether forms that are merely exemplary need
to be approved by the Supreme Court and reviewed by Congress. That has been done in the past,
he said, but recently some have questioned whether the involvement of the Supreme Court and
Congress is necessary.

A member moved that No. 97-30 be retained on the study agenda with high priority. The
motion was seconded. The motion carried (unanimously).

40. Item No. 97-31: Amend FRAP 47(a)(1) to require that all new and
amended local rules take effect on December 1.

This proposal also comes from Mr. Munford and arises from a recommendation made by
the American Academy of Appellate Lawyers. Amendments to FRAP generally take effect on
December 1. Mr. Munford suggests that, for the convenience of the appellate bench and bar,
FRAP 47(a)(1) should be amended to require that amendments to the local rules of the courts of
appeals also take effect on December 1.
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A member expressed reservations about the proposal. He noted that at times the circuit
courts find themselves "out of step" with the national rules or with newly enacted statutes, and
have to act immediately to change their local rules.

Judge Easterbrook agreed. He pointed to the recently enacted Antiterrorism and Effective
Death Penalty Act, which required his circuit and others to move quickly to implement local
rules. Amending FRAP 47(a)(1) as Mr. Munford suggests would present a difficult drafting
exercise; essentially, the Rule would have to say, "All local rules must take effect on
December 1, unless it is important that they take effect before December 1."

Mr. Fisher reported that the Tenth Circuit attempts to make changes to local rules
effective on January 1, one month after changes to the national rules take effect.

A member noted that the publication deadlines of the United States Code Annotated may
be relevant to this problem. It is important that, if local rules are to take effect on the same date,
that the date be set so that the amended rules will make it into the next edition of the U.S.C.A.

A member suggested that the publication deadlines of the popular state compilations
published by West are even more important. More attorneys look up local rules in those volumes
than in the U.S.C.A.

Judge Easterbrook cautioned that the Committee should not confuse the issue of when
new rules are provided to a publisher with the issue of when new rules take effect. A set of rules
scheduled to take effect on December 1 could be provided to a publisher long before then. Also,
he reminded the Committee again that any constraints on local rules would have to include an
exception for emergencies.

A member suggested that the rule could be drafted very generally - e.g., "Except in an
emergency, all local rules must take effect on December 1." Each circuit could then define for
itself what qualifies as an "emergency." Presumably, very few local rules would qualify, and
thus the vast majority of new local rules would take effect on December 1.

Judge Easterbrook pointed to the language of 28 U.S.C. § 2071(e) as providing helpful
guidance: "If the prescribing court determines that there is an immediate need for a rule, such
court may proceed under this section without public notice and opportunity for comment, but
such court shall promptly thereafter afford such notice and opportunity for comment." Perhaps
the emergency exception to a "December 1" rule could be phrased in terms of "immediate need."

A member expressed interest in the Tenth Circuit's practice of making changes in local
rules effective one month after changes in the national rules. This gives the circuits a chance to
be certain of the nature of changes to the national rules before they make changes to their local
rules. Another member pointed out, though, that changes in national rules are usually known
14 months before they take effect.
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A member moved that No. 97-31 be retained on the study agenda with medium priority.The motion was seconded. The motion carried (unanimously).

VIII. Additional Old Business and New Business

There was no additional old business.

Mr. Letter noted that the S.G. had recently sent a proposal for an amendment to FRAP toMr. Rabiej, and that initial discussion of the proposal could wait until the Spring 1998 meeting.

Judge Garwood announced that, with respect to scheduling that meeting, his firstpreference would be April 16 and 17. His second preference would be March 19 and 20. Themeeting will be in Washington, D.C. Judge Garwood asked Mr. Rabiej to survey the members ofthe Advisory Committee regarding their availability on those dates.

Judge Garwood concluded the meeting by presenting a certificate of appreciation to JudgeLogan, and by thanking Judge Logan for his excellent work as Chair of the Advisory Committee.Judge Garwood said that the appellate bench and bar owed an enormous debt to Judge Logan.

IX. Adjournment

By unanimous consent, the Advisory Committee adjourned at 5:00 p.m.

Respectfully submitted,

Patrick J. Schiltz
Reporter
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
DRAFT MINUTES of the Meeting of January 8-9, 1998

Santa Barbara, California

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Santa Barbara, California on Thursday and Friday, January 8-9, 1998.
The following members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge James A. Parker
Sol Schreiber, Esquire
Judge Morey L. Sear
Alan C. Sundberg, Esquire
Judge A. Wallace Tashima
Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

Associate Attorney General Eileen C. Mayer represented the Department of Justice at
the meeting. Member Patrick F. McCartan, Esquire was unable to be present.

Participating in the meeting, at the request of the chair, were Judge Frank H.
Easterbrook, former member of the committee, and Judge Harry L. Hupp, representing the
Judicial Conference Committee on Court Administration and Case Management.

Supporting the committee were: Professor Daniel R. Coquillette, reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts; and Mark
D. Shapiro, senior attorney in that office.

Representing the advisory committees were:

Advisory Committee on Appellate Rules -
Judge Will L. Garwood, Chair
Professor Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules -
Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules -
Judge Fern M. Smith, Chair
Professor Daniel J. Capra, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee; Professor Mary P. Squiers, project director of the Local Rules
Project; and Thomas E. Willging and Marie Leary of the Research Division of the Federal
Judicial Center.

INTRODUCTORY REMARKS

Judge Stotler introduced the new advisory committee chairs - Judge Garwood of the
Advisory Committee on Appellate Rules and Judge Davis of the Advisory Committee on
Criminal Rules- and the new advisory committee reporter - Professor Schiltz of the
Advisory Committee on Appellate Rules. Following committee tradition, all the members,
participants, and observers introduced themselves in turn and made brief remarks.

September 1997 Judicial Conference Action

Judge Stotler reported that the committee's September 1997 report to the Judicial
Conference had been placed on the Conference's consent calendar and all its recommenda-
tions approved without change. The proposed rules amendments in the report had been
submitted to the Supreme Court shortly after the Conference meeting and were scheduled to
take effect on December 1, 1998.

Judge Stotler added that the members of the committee had been provided with copies
both of the committee's report to the Conference and the package of amendments and
supporting materials transmitted to the Supreme Court in November 1997. She noted that she
had included in the Supreme Court package a memorandum to the justices summarizing the
amendments and inviting them to contact her or the advisory committee chairs for any
assistance. She said that the Court had not yet acted on the amendments.

Judicial Conference Committee Practices and Procedures

The committee considered suggested changes in Judicial Conference committee
practices and procedures and authorized the chair to communicate the committee's views to
the Executive Committee of the Conference.
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Federal Courts Improvement Act

Judge Stotler reported that the Executive Committee of the Judicial Conference had
asked each committee of the Conference to review the Federal Courts Improvement Act of
1997 - a comprehensive compilation of various legislative recommendations approved by the
Judicial Conference - and to identify any provisions that should be deleted from the bill. The
Executive Committee advised that it intended to conduct similar reviews of all pending
Conference legislative positions contained in future court improvements acts at the beginning
of each Congress with a view towards eliminating any provisions that are no longer needed or
have virtually no chance of being enacted.

Several members expressed support for this new procedure. None of the members,
however, identified any provision in the current legislation that should be deleted.

Authority of the Federal Judicial Center and the Administrative Office

Judge Stotler reported that an ad hoc committee of the Judicial Conference had been
appointed to consider two motions forwarded by the director of the Federal Judicial Center
regarding: (1) the respective mission and authority of the Federal Judicial Center vis a vis the
Administrative Office in education and training, and (2) the creation of a special mechanism to
resolve disputes between the two organizations. She advised that she had asked Chief Judge
Sear to appear before the ad hoc committee as the representative of the rules committees to
address the potential impact of these proposals on the work of the rules committees. She
added that Chief Judge Sear had spent considerable time studying the history of these matters
and had served on the Judicial Conference, its Executive Committee, and several other
Conference committees.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last meeting,
held on June 19-20, 1997.

REPORT OF THE ADMINISTRATIVE OFFICE

Legislative Report

Mr. Rabiej reported that 18 bills had been introduced in the Congress that would
impact, directly or indirectly, on the federal rules and the rules process. A status report of each
bill had been included in Agenda Item 3A.
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He pointed out that the Civil Justice Reform Act of 1990 had expired generally on
December 1, 1997. The Congress, however, had recently amended the Act's sunset provision
to make 28 U.S.C. § 476 a part of permanent law, thereby requiring continued public reporting
of individual judges' pending motions, trials, and cases. The Congress also had continued 28
U.S.C. § 471 into permanent law, requiring each district court to implement a civil justice
expense and delay reduction plan. Judge Hupp reported that the Court Administration and
Case Management Committee had on its pending agenda a proposal to seek legislation
repealing 28 U.S.C. § 471.

Professor Coquillette advised that it had been anticipated that local Civil Justice
Reform Act plans would all sunset in 1997. Thereafter, local procedural provisions would
have to be promulgated formally as local rules through the process specified in the Rules
Enabling Act. He suggested that the continuation of 28 U.S.C. § 471 by the Congress could
create mischief because it might be argued that courts could continue to operate under local
plans that are inconsistent with the national procedural rules.

Mr. Rabiej stated that comprehensive crime control legislation had been introduced in
the Congress that would impact on both the criminal rules and the evidence rules. He added
that the Advisory Committee on Criminal Rules and the Advisory Committee on Evidence
Rules had considered the proposed legislation at their fall meetings. An analysis of the
pertinent provisions in the legislation was contained in correspondence from Judge Stotler to
Senator Hatch and set forth in Agenda Item 3A.

Mr. Rabiej reported that several bills had been introduced in the Congress to provide
constitutional or statutory rights to victims of crimes. He noted that the bills, among other
things, would give victims the right to notice of court proceedings and the right to address the
court.

He pointed out that, at the request of the Department of Justice, civil forfeiture
legislation had been introduced that would, among other things, alter the time limits set forth
in the admiralty rules and conflict with proposed amendments to those rules recently approved
by the Advisory Committee on Civil Rules. He noted that the Department of Justice was
working with the advisory committee to ensure that the differences between the proposed
legislation and the admiralty rules were eliminated.

Mr. Rabiej reported that recently introduced legislation would enact, with style
revisions, the committee's proposed new FED. R. CRIM. P. 32.2, governing criminal forfeiture
proceedings. He pointed out that the committee had published the rule for public comment in
August 1997, and Judge Stotler had written to the chairman of the House Judiciary
Subcommittee on Crime requesting that he defer action on the bill until the rulemaking process
has been completed and the bench, bar, and public have an opportunity to review and comment
on the rule.



Page 5 January 1998 Standing Committee Minutes - DRAFT

Finally, Mr. Rabiej reported that Representative Howard Coble, chair of the House
Judiciary Subcommittee on Courts and Intellectual Property, had written to Judge Niemeyer,
chair of the Advisory Committee on Civil Rules, requesting that the committee delay
consideration of any changes in the copyright rules in order to allow Congress to consider the
need for changes in substantive law.

Administrative Actions

Mr. Rabiej reported that his office had assembled a docket of all actions of the
Advisory Committee on Evidence Rules over the past four years, and it had updated the
dockets for the other advisory committees. He stated that a letter was being circulated for
approval requesting that courts send their local rules to the Administrative Office in electronic
format for posting on the Internet. Finally, Mr. Rabiej stated that the Administrative Office
had compiled and published the committee's working papers on attorney conduct and was
proceeding to compile the working papers of the Advisory Committee on Civil Rules on its
discovery project.

REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary presented an update on the Federal Judicial Center's recent publications,
educational programs, and research projects. (Agenda Item 4) Among other things, she noted
that substantial progress had been made in installing the judiciary's new satellite television
facilities and that the Center was producing many new seminars and television programs,
including programs on evidence and voir dire.

Mr. Willging stated that the Research Division of the Center had conducted a national
survey of 2,000 lawyers in recently terminated civil cases (of whom 59% responded),
examining the frequency and nature of problems in discovery, the impact of the 1993
amendments to the civil rules, and the need, if any, for additional rules changes. He said that
the lawyers reported that comparatively little discovery activity occurred in the great majority
of cases. Moreover, the cost of discovery was generally about 50% of the total litigation cost
and about 3% of the financial stakes in the litigation.

The attorneys reported that they had experienced relatively few problems with
discovery in general. Most of the problems they had in fact encountered appeared to have
occurred in large, complicated cases, where both contentiousness and financial stakes were
high.

Mr. Willging said the survey had disclosed that mandatory disclosure procedures were
in wider use than previously thought. Even in districts opting out of FED. R. Civ. P. 26(a), a
sizeable number of the judges imposed mandatory disclosure. The Center, he noted, had found
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that a majority of the lawyers responding to the survey reported that they had not experienced
any measurable effect from mandatory disclosure. But a majority of those reporting an effect
stated that mandatory disclosure had been favorable in reducing cost and delay, in promoting
settlement, and in increasing procedural fairness.

He reported that the Center had been unable to replicate the finding of the RAND Civil
Justice Reform Act study that early discovery cutoffs are related to reducing cost and delay.
The Center had not found any statistically significant or otherwise meaningful correlation
between the length of the discovery cutoff period and litigation costs or the time to disposition
of civil cases. He concluded that in the absence of further research, the empirical data did not
support imposing national discovery cutoffs.

Mr. Willging further reported that the Center was in the process of analyzing
experiences in districts that have imposed less restrictive disclosure requirements than FED. R.
CIV. P. 26(a), i. e., requiring disclosure only of information supporting a party's claim or
defense. The Center is also analyzing local rules and general orders that impose specific limits
on interrogatories and depositions.

One member of the committee suggested that there was a need for the civil rules to
address the issues of discovery conducted by court-appointed experts. Mr. Willging noted that
the Center was examining the use of court-appointed experts in the breast implant cases.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood presented the report of the advisory committee, as set forth in his
memorandum and attachments of November 14, 1997. (Agenda Item 5)

He reported that, after four years of work, the advisory committee had completed its
restyling of all the appellate rules. The package of proposed amendments had been approved
by the Judicial Conference in September 1997 and forwarded to the Supreme Court.

Judge Garwood said that the advisory committee had handled a large agenda at its
September 1997 meeting, consisting of a general review of all matters still pending on its
docket. The committee eliminated many items from the docket, identified several items that
merited further study, and established priorities for future committee agendas.

He pointed out that the advisory committee had approved a change in FED. R. App. P.
31, to require that briefs be served on all parties. But the committee decided as a matter of
policy not to forward any further rules changes to the Standing Committee until the restyled
appellate rules have been in effect for a while.
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Judge Garwood reported that the advisory committee was considering the advisability
of uniform national rules on the publication of court opinions that would address, among other

things, such issues as the precedential effect, if any, of unpublished opinions. He noted that

the subject matter is addressed in many local rules of the circuits, but those rules conflict with

each other in several respects. He added that the Court Administration and Case Management
Committee was also looking into the matter, and that he had conferred with Judge Brock
Homby, chair of that committee. They had agreed that it was appropriate for both committees
to examine the subject, but the Advisory Committee on Appellate Rules might have a more
immediate concern because it is covered in local circuit court rules.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier presented the report of the advisory committee, as set forth in his

memorandum and attachments of December 2, 1997. (Agenda Item 6)

Judge Duplantier reported that the advisory committee had no action items to present.
He noted that a package of bankruptcy rules amendments was pending before the Supreme

Court and, if approved, would take effect on December 1, 1998. Another set of 16 proposed
amendments had been published for comment in August 1997 and would be considered at the
advisory committee's March 1998 meeting.

He noted that the advisory committee had a major project underway to revise the

litigation provisions of the Federal Rules of Bankruptcy Procedure. He explained that the
project had emanated from a survey of bankruptcy judges and lawyers conducted by the
Federal Judicial Center in 1996. The results of the survey showed that there was general

satisfaction with the substance and organization of the bankruptcy rules, but significant
dissatisfaction was expressed with the rules governing motion practice.

Judge Duplantier stated that the project of rethinking and reorganizing the litigation
rules was very complex and controversial. It had taken up a great deal of the committee's time
over the past two years.

Professor Resnick stated that the revisions that the advisory committee was considering

would not affect adversary proceedings, which are akin to civil cases in the district courts and
are governed largely by the Federal Rules of Civil Procedure. Rather, the proposed
amendments would materially change the procedures for handling (1) routine administrative
matters that are usually unopposed, and (2) "contested matters." He explained that the latter

category of bankruptcy matters are usually initiated by motion, but are not like motions filed in
the district courts. They may involve complex disputes that are unrelated to any other
litigation in a bankruptcy case.
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Professor Resnick reported that the advisory committee was in the process of

considering the recommendations contained in the October 1997 report of the National
Bankruptcy Review Commission. He noted that the report was more than 1,300 pages long

and contained 172 recommendations. He pointed out that many of the Commission's
recommendations called for substantive changes in the Bankruptcy Code, which - if enacted

- would eventually require conforming changes to the rules. He noted, for example, that the

report recommended giving Article III status to bankruptcy judges. If signed into law, this
provision would likely eliminate the need in both the Code and the rules for maintaining
distinctions between "core" and "non-core" proceedings.

Other Commission recommendations were directed expressly to the Advisory
Committee on Bankruptcy Rules and called for specific changes in the Federal Rules of
Bankruptcy Procedure and the Official Bankruptcy Forms.

Professor Resnick stated that he was in the process of drafting a report on the
Commission's recommendations for the advisory committee's consideration at its March 1998

meeting. He added that it was unlikely that there would be a single, comprehensive bill
introduced in the Congress to enact all the recommendations of the Commission. Rather,

several bills are likely to be introduced by various members of Congress, incorporating some
of the Commission recommendations and offering other proposals contrary to the
Commission's recommendations.

He reported that the advisory committee has also been considering proposals to
improve the effectiveness of notices to governmental units in bankruptcy cases. He pointed
out that, under current practice, governmental offices experience difficulties in having
bankruptcy notices routed to them in time to take appropriate action in a case. He added that

the advisory committee had been dealing with this problem for some time and that, at the
committee's invitation the chairman of the bankruptcy commission had attended committee
meetings and presented their views and proposed solutions.

REPORT OF THE ADVISORY COMMITF'EE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 8, 1997. (Agenda Item 7)

Amendments to the Admiralty Rules

Judge Niemeyer reported that the advisory committee was seeking the Standing
Committee's approval to publish proposed amendments to the Supplemental Rules for Certain
Admiralty and Maritime Claims and a conforming amendment to FED. R. Civ. P. 14. He
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explained that the changes had been prompted in large part by the increasing use of admiralty

in rem procedures in civil forfeiture proceedings.

Judge Niemeyer explained that the proposed amendments had been prepared over a

long period of time with the assistance of a special subcommittee, chaired by advisory

committee member Mark Kasanin. He said that the subcommittee had worked from proposals

drafted by the Maritime Law Association and the Department of Justice, and it had analyzed

and monitored proposed civil forfeiture legislation pending in Congress. He added that the

chair of the Maritime Law Association's rules committee and a representative of the

Department of Justice had participated in the advisory committee's October 1997 meeting.

Professor Cooper explained that there had been increased use of the admiralty in rem

procedures for drug-related civil forfeiture proceedings. The advisory committee determined,

however, that there was a need to make certain distinctions in the rules between pure admiralty

proceedings and forfeiture proceedings. To that end, the proposed amendments would provide

a longer time to respond in forfeiture proceedings than in admiralty proceedings. It would also

provide an automatic right to participate to a broader range of persons who assert rights against

the property in forfeiture proceedings than in admiralty proceedings.

He also pointed out that FED. R. CIV. P. 4 had been amended in 1993, but conforming

changes had not been made in the admiralty rules. He said that it was time to correct that

omission.

He noted that the advisory committee had decided that it should, as far as possible,

make stylistic improvements in the admiralty rules, using the style conventions incorporated in

the recent omnibus revision of the appellate rules. Nevertheless, the committee believed that it

was necessary to preserve certain traditional admiralty terminology.

He added that the style subcommittee had suggested changes in the language of the

amendments following the October 1997 advisory committee meeting, most of which had been

included in the draft set forth in Agenda Item 7. He noted that Mr. Spaniol had also suggested

a number of thoughtful stylistic changes, but the advisory committee had not had time to

consider them fully and recommended that they be included with the public comment

materials.

ADMIRALTY RULE B

Professor Cooper reported that the advisory committee was proposing three changes to

Rule B, which deals with maritime attachment and garnishment in in personam actions.

First, new Rule B(1)(d)(ii) would allow service to be made by persons other than the

United States marshal when the property to be arrested is not a vessel or tangible property on



January 1998 Standing Committee Minutes - DRAFT Page 10

board a vessel. This change would adopt the service provisions of Rule C(3) providing service

alternatives in an in rem proceeding. Where the property is a vessel, however, service under

item (d)(i) may only be made by the marshal.

Second, the revised rule would eliminate the current rule's reference to FED. R. CIv. P. 4

and state quasi in rem jurisdiction remedies. Instead, revised Rule B(l)(e) refers expressly to

FED. R. CIV. P. 64, ensuring that Rule B is not inconsistent with Rule 64 in a way that would

prevent an admiralty plaintiff from invoking state-law remedies.

Third, the revised rule conforms the notice provisions of subdivision (2) to revised

FED. R. Civ. P. 4, without designating any of its subdivisions.

Some members stated that there was an ambiguity in Rule B, which limits the use of

maritime attachment and garnishment to cases in which the defendant is not found in the

district. They explained that a defendant occasionally will appoint an agent for service of

process after the action is commenced, hoping by this means to defeat attachment or

garnishment. Rule B can be read to provide that the defendant is "found" in the district only at

the moment the action is commenced, but this reading is not entirely clear. Dissatisfaction also

was expressed by some members with ex parte proceedings, noting that plaintiffs "always

appear at 4:45 on Friday afternoon." It was suggested that the advisory committee might

explore these matters and consider future rules amendments to deal with them.

ADMIRALTY RULE C

Professor Cooper said that the proposed advisory committee note to revised Rule C

provided statutory references and an introduction and background to the rule. He pointed out

that a growing number of statutes invoke admiralty in rem proceedings for forfeiture

proceedings. But Rule C, governing in rem actions, had not been adjusted to reflect that

reality. Accordingly, most of the proposed amendments to Rule C were designed to

distinguish between pure admiralty proceedings and forfeiture proceedings.

He noted that a number of forfeiture statutes permit a forfeiture proceeding against

property that is not located in the district. The proposed new item C(2)(d)(ii) would reflect

those statutory provisions. Paragraph C(3)(b)(i) would be amended to specify that the marshal

must serve any supplemental process addressed to a vessel or tangible property on board a

vessel, as well as the original warrant.

He said that Rule C(4) provided for notice and contained two changes. The first would

require that public notice state both the time for filing an answer and the time for filing a

statement of interest or claim. The second would allow termination of publication if the

property is released more than 10 days after execution but before publication is completed.
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Professor Cooper stated that the most important changes in Rule C were set forth in

subdivision (6). The advisory committee had created separate paragraphs on responsive

pleading to distinguish civil forfeiture actions from maritime in rem proceedings. He pointed

out that, in admiralty actions, a response must be filed within 10 days of execution of process

or completed publication of notice. He said that the need for speed is not as great in forfeiture

proceedings, and the advisory committee proposal would allow 20 days to respond. He added

that legislation pending in the Congress would amend Rule C to provide for a uniformly longer

period of 20 days in both admiralty proceedings and forfeiture proceedings.

A second distinction related to who may participate in the proceeding. In a forfeiture

action, the rule would allow anyone who asserts an interest in, or right against, the property to

file a response. The admiralty provision reflects the long-standing rule that only those who

assert a right of possession or an ownership interest in the property may respond.

He pointed out that paragraph C(6)(c) authorized interrogatories to be served with the

complaint in an in rem action without leave of court. This provision departed from the general

provision of FED. R. Civ. P. 26(d) requiring that discovery be deferred until after the parties

have met and conferred. He explained that the special needs of expedition that often arise in

admiralty justify continuing the practice of allowing interrogatories to be filed with the

complaint in an in rem proceeding.

ADMIRALTY RULE E

Professor Cooper stated that Rule E, governing in rem and quasi in rem proceedings,

would be amended to reflect statutory provisions that permit service of process outside the

district in certain forfeiture proceedings. But service in an admiralty or maritime proceeding

still must be made within the district. Professor Cooper added that he had conferred with

representatives of the Department of Justice, who informed him that they were unaware of any

quasi in rem forfeitures. Accordingly, he recommended that the words "or quasi in rem" be

deleted from Rule E(3)(b).

He said that the proposed amendment to subdivision (7)(a) would make it clear that a

plaintiff must give security to meet a counterclaim only when the counterclaim is asserted by a

person who has given security in the original action.

Subdivision (8) would reflect the proposed change in Rule B(l)(e) that would delete

the provision in the current rule authorizing a restricted appearance when state quasi in rem

jurisdiction provisions are invoked.

Subdivision (9)(b)(ii) would be amended to reflect the changes in terminology made in

amended Rule C(6), substituting "statement of interest or right" for "claim." Judge Niemeyer

explained that the advisory committee had retained the word "claim" in the amended admiralty
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rules only where it was consistent with the meaning of that term as used in FED. R. CIV. P. 9.

In all other cases, it had been eliminated because it had created confusion. Professor Cooper

added that the word "claim" had different meanings in the current admiralty rules.

Professor Cooper said that subdivision (10) was new. It would make clear that the

court has authority to preserve and prevent removal of attached or arrested property remaining

in the possession of the owner or another person.

FED. R. Civ. P. 14

Professor Cooper explained that the proposed change in terminology in Rule C(6),

eliminating the terms "claim" and "claimant" required parallel changes in FED. R. CIV. P.

14(a) and (c).

Judge Niemeyer explained that in revising the admiralty rules the advisory committee

had not attempted to change admiralty law or address all current procedural problems. It just

intended to preserve the admiralty process, fill in some of the gaps in the process, and improve

the organization and language of the rules.

Judge Niemeyer stated that the representatives from the Maritime Law Association and

the Department of Justice who had worked on the proposal had recommended that the period

of public comment on the proposed admiralty amendments be reduced from the normal six

months to three months. An abbreviated comment period could expedite the effective date of

the amendments by one year. He stated, however, that the advisory committee had decided

that there was not a sufficient emergency to justify reducing the period for public comment on

the proposals.

Professor Cooper stated that the advisory committee had approved a draft revision of

Rule E(3)(a) and was presenting it to the Standing Committee together with alternative

language rejected by the advisory committee but preferred by Messrs. Garner and Spaniol. He

asked whether the amendments published for public comment should include both the advisory

committee's approved language and the alternative language. The committee decided to

publish only the version approved by the advisory committee.

The committee voted without objection to approve the proposed amendments to

the admiralty rules for publication.
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Informational Items

Judge Niemeyer stated that the advisory committee in August 1996 had published

several proposed changes to FED. R. Civ. P. 23, dealing with class actions. But after

considering the public comments and conducting public hearings, the advisory committee

voted to forward only two of the proposed changes to the Standing Committee.

At its June 1997 meeting, the Standing Committee approved one proposed amendment

to Rule 23 - to authorize interlocutory appeals of class action certification determinations.

That change was later approved by the Judicial Conference and forwarded to the Supreme

Court. It is scheduled to take effect on December 1, 1998, if approved by the Court and not

altered by Congress.

Judge Niemeyer said that the advisory committee had deferred consideration of the

other proposed changes to Rule 23, largely because a consensus could not be reached on them.

The committee had decided, for example, that further case law development was necessary on

such issues as settlement classes and maturity of litigation.

The committee, moreover, concluded that many of the solutions to the problems of

mass torts lay beyond its own jurisdiction and might require legislation. Therefore, it had

recommended that a task force be formed across Judicial Conference committee lines to

address broadly the problems of mass torts.

Judge Niemeyer reported that the Chief Justice had approved a modified version of the

advisory committee's proposal, authorizing an informal working group, under the leadership of

the Advisory Committee on Civil Rules, to study the problems of mass torts litigation over a

12-month period and make recommendations for further action. He said that Judge Anthony

Scirica would serve as chair of the working group and that Professor Francis McGovern would

serve as special consultant to the group.

Judge Niemeyer reported that the advisory committee had sponsored a symposium on

discovery at Boston College Law School in September 1997. The program focused on the

costs of discovery and whether the benefits of discovery to the dispute resolution process are

worth those costs. He reported that the symposium had been a great success. Members of the

Standing Committee had attended, together with corporate counsel, experienced plaintiff

lawyers and defendant lawyers, representatives of national bar organizations, leading

academics, and other judges. He added that several consensus themes emerged from the

symposium, including the following:

1. The discovery process works well in most civil cases.
2. There are, however, serious problems in a small percentage of civil cases.

3. Full disclosure is a policy inherent in federal practice and should be retained.

4. Too much discovery is generated in certain cases.
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5. Uniformity of practice among federal districts is a desirable goal.

6. Attorney costs related to discovery account for about 50% of litigation costs in

civil cases.
7. In large cases, plaintiffs complain about the number and costs of depositions.

In fact, depositions are the largest single cost item for plaintiffs.

8. Defendants, on the other hand, complain most about the amount and cost of

document discovery. They point particularly to heavy costs incurred in

reviewing documents and compiling logs in order to avoid waiving privileges.

9. Ready access to a judge in order to resolve discovery disputes is number one on

the lawyers' wish list.
10. Both plaintiffs and defendants favor fixed trial dates and discovery cutoff

periods.
11. Mandatory disclosure draws mixed opinions among the bar. Some attorneys

like it, and others do not. The empirical data from the early academic studies,

moreover, are also inconclusive.

Judge Niemeyer stated that the advisory committee planned to offer amendments to the

discovery rules in light of the "sunsetting" of the Civil Justice Reform Act. He added that the

committee was striving for greater national uniformity, particularly in such areas as disclosure.

He pointed out that the advisory committee was examining a range of other discovery issues,

including the appropriate scope of discovery.

He stated that the advisory committee would consider, at its March 1998 meeting, a

package of proposed amendments addressing both the concerns identified at the symposium

and the discovery-related recommendations contained in the Judicial Conference's 1997 report to

Congress on the Civil Justice Reform Act. The advisory committee then plans to present a

package of recommendations for publication at the Standing Committee's June 1998 meeting.

He added that it was very important for the committees to achieve broad consensus on a

package that is widely acceptable to both bench and bar.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his

memorandum and attachments of December 1, 1997. (Agenda Item 9)

Reduction in the Size of Grand Juries

Judge Davis reported that the advisory committee had been asked to study a pending

legislative proposal (H.R. 1536) that would reduce the size of grand juries to not less than nine

jurors nor more than 13, with seven jurors required to return an indictment. Currently, under

FED. R. CRrIM. P. 6(a) - which tracks 18 U.S.C. § 3321 - the size of a grand jury is 16 to 23
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persons, with a requirement that 16 be present. Under Rule 6(f), 12 jurors must concur in

order to return an indictment.

He stated that the advisory committee had voted unanimously to oppose any reduction

in the size of the grand jury. He noted that several members of the committee believed that

most people serving on grand juries have a positive feeling about the experience and that it

was sound policy to have more, rather than fewer, persons involved in the grand jury process.

Other members had stated that a reduction in the size of the grand jury would increase the

likelihood of runaway indictments. He reported also that the state chief justice who serves on

the advisory committee had pointed out that his state had reduced the size of grand juries, and

that the experience had not been successful. Finally, he mentioned that the Department of

Justice was opposed to legislating a reduction in the size of the grand jury.

Judge Davis reported that the advisory committee was recommending that the Judicial

Conference go on record as opposing any attempts to reduce the size of grand juries. Judge

Stotler asked whether the proposed Judicial Conference action should state a general policy or

merely be directed to commenting on the specific provisions contained in H.R. 1536. In

response, Judge Davis amended the advisory committee's recommendation to limit its reach to

address only the specific pending legislation.

The committee voted unanimously to approve the recommendation of the

advisory committee to have the Judicial Conference oppose H.R. 1536, which would

reduce the size of the grand jury.

Informational Items

Judge Davis reported that the advisory committee had received many comments on the

proposed amendment to FED. R. CRIm. P. 6, which would authorize any interpreter necessary to

assist a jury to be present at a grand jury proceeding.

He pointed out that the advisory committee had proposed amending 18 U.S.C. § 3060

to remove its prohibition on a magistrate judge granting a continuance of a preliminary

examination without the consent of the defendant. The Standing Committee, however,

decided at its June 1997 meeting not to seek a statutory amendment. It referred the matter

back to the advisory committee to consider making the change through an amendment to FED.

R. CRIM. P. 5(c), which tracks the language of 18 U.S.C. § 3060. The advisory committee

considered the matter afresh at its October 1997 meeting and decided that the problem sought

to be addressed through the amendment was just not serious enough to warrant seeking an

amendment to FED. R. CRIM. P. 5(c).

Judge Davis stated that the advisory committee had canceled the public hearings

scheduled for December 12, 1997. Instead, it had invited the witnesses to appear at a hearing

to be held contiguous to the committee's April 1998 meeting.



January 1998 Standing Committee Minutes - DRAFT Page 16

Judge Davis also reported that he had appointed a subcommittee to continue
monitoring victims' rights legislation.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith presented the report of the advisory committee, as set forth in her
memorandum and attachments of December 3, 1997. (Agenda Item 10)

Action Items

Judge Smith reported that the advisory committee was seeking approval to publish

three proposed amendments for public comment. She explained that the amendments were

being brought to the Standing Committee at its January 1998 meeting in order to lessen the

heavy agenda for the committee's June 1998 meeting. She added that the advisory committee

did not intend to accelerate or otherwise change the regular schedule for public comment.

FED. R. EvID. 103

Judge Smith pointed out that the proposed amendment to Rule 103 - designed to

clarify when an attorney must renew a pretrial objection to, or proffer of, evidence - had a
long history. The advisory committee had published an amendment in September 1995, but

withdrew it after publication because public comments demonstrated little consensus.

She noted that the advisory committee had redrafted the amendment at its April 1997

meeting and sought approval from the Standing Committee in June 1997 to publish it. The

Standing Committee, however, questioned aspects of the proposal and referred it back to the

advisory committee for further study. The advisory committee then took a fresh look at the
rule at its October 1997 meeting and prepared a new draft amendment to meet the concerns
voiced by the Standing Committee.

Judge Smith stated that the advisory committee had restructured the proposal from the

earlier versions, now setting forth the changes as a new paragraph within subdivision (a). She
explained that the proposed amendment would codify the principles of Luce v. United States,

469 U.S. 38 (1984) - concerning the preservation of a claim of error when admission of

evidence is dependent on an event occurring at trial - and would make them applicable in

both civil and criminal cases. She added that the advisory committee had tried to make clear
that the rule applied to all rulings on evidence, whether made at or before trial, including in
limine rulings. Finally, she pointed out that the proposed amendment appeared to be

stylistically inconsistent with a convention established by the style subcommittee in that it
contained an unnumbered paragraph in subdivision (a). She welcomed the input of the style
subcommittee on this matter.
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One of the members suggested that the advisory committee might consider dropping

the word "definitive" from the first line of the amendments and eliminating the second

sentence.

The committee voted without objection to approve for publication the proposed

amendment to the rule.

FED. R. EvID. 404

Judge Smith said that the proposed amendment to Rule 404(a) had not been initiated by

the Advisory Committee on Evidence Rules. Rather, the committee was responding to

legislation pending in the Congress that would amend Rule 404(a) to provide that evidence of

a criminal defendant's pertinent character trait is admissible if the defendant attacks the

character of the victim. She pointed out that the majority of the advisory committee agreed

generally with what the sponsors of the legislation were trying to achieve, but believed that the

language of the legislation was too broad and would cause technical problems. The

Congressional language, she suggested, appeared to allow the prosecution to introduce

evidence of any character trait of the accused. Accordingly, the committee decided to draft its

own version of Rule 404(a), providing that if a defendant attacks a character trait of the victim

of the crime, the prosecution could offer evidence of the same character trait of the accused.

Judge Smith said that the advisory committee also wished to move an amendment to

line 11 of its proposal by adding the words "offered by an accused and" before the word
"admitted."

She also pointed out that the advisory committee had used the word "accused" rather

than the word "defendant" because it was consistent with usage in the Federal Rules of

Criminal Procedure.

Some of the members of the Standing Committee expressed disapproval of the

proposal on the merits because it would lessen the rights of the accused in certain types of

criminal cases. Judge Smith responded that the decision of the advisory committee to proceed

with the amendment was not unanimous, and that the committee would not have proposed the

change except for the pending legislation. She explained that the majority of the advisory

committee were of the view that the proposal represented a fair trade-off, believing that if the

defense introduces character trait evidence, the prosecution should be allowed to do so also.

Professor Capra pointed out that there was precedent for the advisory committee's

approach, noting that the Judicial Conference had offered alternate language on FED. R. EVID.

413 to 415 when the Congress was considering enacting these rules by legislation.

The committee approved the proposed amendment for publication by an 8 to 3

vote.
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FED. R. EvID. 803 and 902

Judge Smith reported that the proposed amendments to Rules 803(6) and 902 were

designed to provide for uniform treatment of business records and to rectify an inconsistency

in the present rules dealing with foreign records. She explained that admissibility of foreign

business records can be established - without a foundation witness - by certifications in

criminal cases, but not in civil cases. She said that the advisory committee believed that

foreign records should not be deemed more trustworthy than domestic records in any cases.

The amendments were based on the procedures governing the certification of foreign business

records in criminal cases under 18 U.S.C. § 3055 and would establish a similar procedure for

domestic and foreign records offered in civil cases.

She added that the language of the amendments differed in certain respects and it

mixed the terms "certification" and "declaration." The advisory committee had done so to

incorporate language from existing statutes. She said that if that approach would cause

problems in distinguishing between the two, the language could be made consistent throughout

to require certification by a signed declaration. She added that there was a typographical error

in the agenda item, as the word "record" on lines 42 and 44 of the proposal should read

"declaration."

The committee voted without objection to approve the amendments for

publication.

Informational Items

Professor Capra explained that he had reviewed the original advisory committee notes

to the Federal Rules of Evidence and produced the document set forth at Agenda Item 10B,

identifying inaccuracies and inconsistencies created because several of the rules adopted by

Congress in 1975 differ materially from the version approved by the advisory committee. He

pointed out that the inconsistencies between the text of the rules, as enacted by legislation, and

the accompanying advisory notes created a trap for the unwary. He added that the Federal

Judicial Center had agreed to publish his memorandum.

Judge Smith reported that she had appointed a subcommittee to review Article VII of

the evidence rules, dealing with opinions and expert testimony. She noted that there was

legislation pending in the Congress that attempted - inadequately - to amend FED. R. EVID.

702 and codify Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). She

pointed out that the advisory committee had decided in 1995 to delay considering any

amendments to the evidence rules regarding expert testimony until the courts had been given

enough time to digest and interpret the Daubert opinion. She reported, though, that the

advisory committee at its October 1997 meeting had decided that there was now enough case

law, and conflicts among the circuits, to justify consideration of amendments to Rule 702 to
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clarify the standards of reliability applicable to expert testimony. The subcommittee will

prepare a report for consideration by the advisory committee at its April 1998 meeting.

Judge Smith said that the advisory committee would also consider whether any

amendments were necessary to accommodate technological innovations in the presentation of

evidence. Among other things, it would review Rule 1001 to determine whether the terms

"writings" and "recordings" should be redefined and whether they should apply to the entire

body of the evidence rules.

Judge Stotler suggested that the Advisory Committee on Civil Rules should examine

FED. R. Civ. P. 44, regarding proof of official records, to see whether it dovetails properly with

provisions in the evidence rules. She also suggested that the advisory committee might wish to

consider the advisability of a cross-reference to FED. R. EVID. 1001, regarding written records.

She added that the Standing Committee had discussed in the past the issue of creating standard

definitions that would apply throughout all the federal rules.

ATTORNEY CONDUCT

Professor Coquillette reported that a wealth of background materials had been specially

prepared to assist the committee in determining whether national rules should be promulgated

to govern attorney conduct in the federal courts. He pointed out that the materials included

Agenda Item 8, seven background studies conducted by his office and the Federal Judicial

Center, and the proceedings of two conferences of attorney conduct experts.

Professor Coquillette noted that the committee at its June 1997 meeting had requested

him to draft a proposed set of uniform attorney conduct rules for discussion purposes.

Therefore, he had prepared the 10 draft rules set forth in Agenda Item 8. He suggested that the

members not debate the substance of the draft rules, but focus on the general approach and

outline of the document. He recommended that if the committee were generally comfortable

with the draft, it should be forwarded to each of the advisory committees for study and
comment.

Professor Coquillette explained that proposed Rule 1 was a "dynamic conformity" rule,

specifying that a district court must apply the standards of attorney conduct currently adopted

by the highest court of the state in which the court sits. He pointed out that the proposed rule
had the advantages of avoiding any conflicts with the states and obviating the need for a

federal bureaucracy. He suggested that the first option that the committee might consider
would be to adopt only Rule 1, thereby creating no uniform federal attorney conduct standards

and leaving all issues of attorney conduct to the states.

A second option, he suggested, would be for the committee to do nothing regarding

attorney conduct, thereby leaving the matter to local court rules. He recommended against that
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course of action, however, because the participants in the committee's recent attorney conduct
conferences had agreed overwhelmingly that the status quo was unacceptable. Although they

had differed in their proposed solutions, there was a strong consensus that something had to be

done to address attorney conduct in the federal courts in a more uniform manner.

Professor Coquillette stated that a third option would be to adopt proposed Rule 1 plus

some, or all, of the other nine rules. He explained that he had selected the 10 rules very
narrowly to address only those conduct issues that raise a substantial federal interest and have
resulted in actual problems in the federal courts. All other matters would be deferred to the
states.

He explained, for example, that proposed Rule 10 dealt with communication with

persons who are represented by counsel, which is the subject of Rule 4.2 of the American Bar

Association's Model Rules of Professional Conduct. He emphasized that the matter was very

controversial and had been the subject of lengthy negotiations between the Conference of
Chief Justices and the Department of Justice. He recommended that the language eventually
agreed upon by the Conference and the Department be incorporated as the national rule

applicable in the federal courts.

Professor Coquillette noted that most attorney conduct issues addressed by the
proposed rules arise in the district courts. Therefore, he recommended that the rules
committees' efforts be directed principally to considering conduct rules for the district courts.

He noted that fewer attorney conduct problems arose in the courts of appeals. He

pointed out that FED. R. APP. P. 46 authorized a court of appeals to take any appropriate action
against an attorney for "conduct unbecoming a member of the bar." He said that the language

of the rule was unworkably vague, prompting most courts of appeals to adopt their own local
rules governing attorney conduct.

Professor Coquillette reported that the local rules of the bankruptcy courts generally

adopted the rules of the district courts, but that bankruptcy practice presented a number of
additional, unique problems because the Bankruptcy Code prescribed certain specific conduct
standards of its own. For that reason, he stated that the Advisory Committee on Bankruptcy
Rules was generally of the view that separate rules should be tailored to govern attorney

conduct in bankruptcy practice. Professor Resnick added that Professor Coquillette's draft
rules had specifically exempted bankruptcy proceedings, whether conducted by a bankruptcy
judge or a district judge. He stated that it would be necessary - because of specific provisions
in the Bankruptcy Code and pertinent case law - to consider drafting specific provisions
governing such issues as disinterestedness and confidentiality in bankruptcy proceedings.

Mr. Schreiber moved that the package of proposed attorney conduct rules be
referred to each of the advisory committees for review and comment by June, if possible.
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Ms. Mayer stated that the Department of Justice favored reducing balkanization of

attorney conduct rules in the federal courts. She explained that the Department would not

support the option of simply adopting only Rule 1 of the proposed draft rules because it would

turn over federal interests to the states and effectively turn state laws into national laws. She

added that the Department also had problems with the specific language of some of the other

nine draft rules.

Ms. Mayer pointed out that the Department was concerned about how the proposed

attorney conduct rules would be interpreted and enforced. She emphasized that there was a

need to lodge authority in the federal courts to issue binding interpretations of the rules.

Chief Justice Veasey stated that serious federalism interests were at stake. He

personally favored adoption of only Rule 1 as the best solution and would not support adoption

of all 10 proposed attorney conduct rules. He added, though, that substantial additional

information and debate were essential before the committees could make meaningful decisions

on the appropriate course of action to pursue.

He explained that a special committee of the Conference of Chief Justices had just

arrived at a negotiated solution with the Attorney General on the controversial issue of

communication with represented parties for consideration by the Conference at its annual

meeting. [The Conference postponed its consideration of the proposal until a later time so that

the members could have more time to study it carefully.] He noted, too, that the American Bar

Association had appointed an ethics commission to study needed revisions to the rules of

professional responsibility. He added that the commission, which he chaired, would convene

following the meeting of the Conference of Chief Justices. In sum, he said, attorney conduct

issues were receiving considerable attention at the highest levels of the legal profession. In

light of this imminent activity and the evolving nature of the debate, he recommended that

Professor Coquillette' s draft federal rules be tabled.

Ms. Mayer suggested that the committee consider appointing an ad hoc subcommittee

to review the proposed attorney conduct rules. Other members added that the rules could be

referred to a special committee comprised of members from each of the advisory committees.

Several members countered that a better course of action would be to refer Professor

Coquillette's draft and the supporting documentation to each of the advisory committees for

study, with the expectation that there would be extensive coordination among the advisory

committees, their reporters, and the Standing Committee.

One member stated that it would be impossible for the advisory committees to make

any meaningful contributions in time for consideration at the Standing Committee's June 1998

meeting because the issues addressed in the proposed rules were simply too complex and

controversial. He emphasized that it was essential for the committees to give appropriate
deference to the rights of the states to oversee the conduct of the attorneys they license.
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Accordingly, the committees needed to consider whether paramount federal interests were at

stake that warranted superseding state rules in certain matters.

Judge Stotler stated that she did not favor directing the advisory committees to

accomplish a specific task by a specific date. Rather, she emphasized the need for the advisory

committees to make recommendations on the best ways to deal with the attorney conduct

issues.

The committee agreed to have each advisory committee consider the proposed

draft rules and supporting materials presented by Professor Coquillette and present

status reports to the Standing Committee at its June 1998 meeting.

LOCAL RULES OF COURT

Uniform Renumbering of Local Rules

Professor Squiers reported that in March 1996 the Judicial Conference had required the

courts to renumber their local rules in accordance with the national rules. As of June 1997,

41% of the district courts had renumbered their rules, and by December 1997, 58% had

completed the renumbering. She said that she had contacted the remaining district courts by

telephone to determine whether they were making progress in renumbering and had received

largely positive responses.

Several members stated that the renumbering requirement had been very helpful in

motivating the courts to review their local rules, improve them, and eliminate inconsistencies.

They also said that the project had fostered the goal of greater national uniformity and would

prove to be of substantial benefit to the bar.

Impact on Local Rules of the Expiration of the Civil Justice Reform Act

Professor Squiers reported that with the recent sunsetting of the Civil Justice Reform

Act, she had examined the local CJRA plans of all the district courts. She found that 31% of

the district plans referred to the court's local rules and specified the court's interest in

eventually integrating the content of the plans into the court's local rules. The other plans

were silent on the matter. Accordingly, she telephoned 12 district courts randomly and

inquired whether they anticipated incorporating the content of their CJRA plans into their local

rules or intended to use their CJRA plans in another fashion. She reported that seven of the 12

courts had already taken action to modify their local rules as of December 1997. Three of the

courts said that they anticipated doing so at some point, and the remaining two districts

reported that they contemplated taking no action.

Other Proposed Changes in Local Rule Requirements
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A number of members added that it would also be beneficial to require courts to send

their local rules to the Administrative Office for posting on the Internet. One participant

suggested that consideration be given to amending the Rules Enabling Act to require that all

local rules take effect on or shortly after December 1 of each year, in coordination with the

effective date of amendments to the national rules. Judge Garwood responded that the

Advisory Committee on Appellate Rules had placed that suggestion on its agenda. Another

participant said that consideration might be given to amending the national rules to provide

that local rules may not take effect until they are filed electronically with the Administrative

Office

Judge Stotler agreed to refer to each of the advisory committees the various

suggestions raised at the meeting regarding the effective date and the effectiveness of

local court rules.

Judge Stotler requested that Professor Squiers and the Local Rules Project study the

impact on local court rules of the 1995 amendments to FED. R. CRIM. P. 57, FED. R. BANKR. P.

8018 and 9029, and FED. R. App. P. 47. She also asked the project to consider the merits and

impact of a requirement that all local rules be posted in electronic format.

Limitations on the Number of Local Rules

Judge Wilson stated that there were too many local rules of court and too many local

procedural variations. Therefore, he recommended that the rules committees take appropriate

action to promote greater uniformity in federal practice and place limits on local rulemaking

authority. To that end, he moved to request that the Advisory Committee on Civil Rules

study amending FED. R. Civ. P. 83 by striking the words "imposing a requirement of

form" from subdivision (2) and adding a new subdivision (3) that would prohibit a court

from adopting more than 20 local rules, including discrete subparts.

The committee thereupon engaged in an extensive discussion regarding the number,

scope, and merit of local rules. Some members stated that a number of courts were strongly

attached to their own practices and would resist efforts to limit local rulemaking authority.

They noted that the district courts had taken a wide variety of approaches to local rules. Some

courts have very few local rules, while others have promulgated lengthy and detailed sets of

rules.

Several members stated that there had been a long-standing consensus among the

members of both the Standing Committee and the advisory committees that (1) there were too

many local rules, and (2) local rules should fill the gaps in the national rules, rather than

legitimize local variations in federal practice. Several pointed out that the rules committees

had debated these issues extensively in the past and had concluded that it would not be feasible

to eliminate local variations simply by limiting local rules. Local procedural variations would
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likely continue in effect through the use of standing orders, individual case orders, and other,

less formal mechanisms.

A number of members pointed out that the 1995 amendments to FED. R. CIV. P. 83-

together with companion amendments to FED. R. CRIM. P. 57, FED. R. BANKR. P. 8018 and

9029, and FED. R. App. P. 47 - had been designed expressly to foster national uniformity by

requiring that:

1. all local rules be consistent with the national rules and federal statutes;

2. all local rules conform to a national numbering system;
3. no local rule imposing a requirement of form be enforced in a manner that

causes a party to lose rights because of a nonwillful failure to comply with the

requirement; and
4. no sanction or other disadvantage be imposed for noncompliance with any

requirement not published in federal law, federal rules, or local rules, unless the

alleged violator has been furnished with actual notice of the requirement in a

particular case.

One member emphasized that the judicial councils of the circuits have - and should

exercise - the authority to abrogate any local rules that are illegal or inconsistent with the

national rules. He added that there was a need to collect and analyze more information on

local rules. Professor Coquillette suggested that it would be very desirable for the Local Rules

Project to conduct a new study of local rules, particularly in the wake of the sunset of the Civil

Justice Reform Act.

Another member suggested that Judge Wilson amend his motion to have the Advisory

Committee on Civil Rules study local rules issues broadly, rather than mandate that it consider

a specific amendment to Rule 83. He added that the rules committees also needed to address

local rule issues in both the district courts and the bankruptcy courts.

Judge Wilson agreed to amend his motion to require that the other advisory

committees also study appropriate limitations on local rules. He added, however, that it

was essential that the committees address the merits of imposing a national limit on the

number of local rules that any court may promulgate.

Other members responded that it was premature to consider additional amendments to

the rules governing local rules because the impact of the 1995 amendments had only begun to

be felt. They warned, moreover, against changing the language of those amendments because

they had been very carefully crafted and subjected to extensive committee discussion and

public comment. They pointed out, for example, that the language of the proposed motion

could create practical problems because it deleted the specific limitation in the current rules on

locally imposed requirements of form.
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Some participants suggested that it would be better to have a single, coordinated local

rules initiative conducted under the direction of the Standing Committee, rather than have the

five advisory committees each undertake their own efforts. One member added that the

ultimate goal of the committees might be to prepare a set of proposed model local rules.

The committee voted 6-5 to defeat Judge Wilson's motion.

REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker reported that the style subcommittee would proceed to prepare a restyled

draft of the body of criminal rules for initial consideration by the advisory committee. He

added that the style subcommittee was not considering an effort to restyle any other set of rules

until the Supreme Court has acted on the restyled appellate rules.

In the interim, as amendments and new rules are proposed by any of the advisory

committees, the style subcommittee would continue with the procedure that has been in place.

That is, once the reporter drafts an amendment or new rule, it will be submitted to the Rules

Committee Support Office of the Administrative Office. That office will then provide copies

to all members of the style subcommittee. The subcommittee members will have 10 days to

submit their comments to Mr. Garner, who will review them and contact the reporter of the

appropriate advisory committee with the collective views of the style subcommittee. The

reporter will then edit the suggestions provided by the style subcommittee and return a revised

draft to the Administrative Office for transmission to the advisory committee members.

REPORT OF THE TECHNOLOGY SUBCOMMIYIJEE

Mr. Lafitte presented the report of the Technology Subcommittee, which was set forth

in his report and attachments of December 5, 1997. (Agenda Item 11)

Rules Issues Raised by Technology

He reported that the subcommittee was in the process of gathering information on the

interrelationship between technology and the rules. He said that Judge Stotler had asked each

of the advisory committees to identify for the subcommittee any future rules amendments that

they were considering to take account of advances in automation.

He noted that the advisory committees had responded by pointing to such topics as the

filing of briefs on disk, electronic case filing generally, electronic service of notices and other

documents, taking of testimony from remote locations, discovery of information contained in

electronic format, publication and citation of opinions in electronic form, and including

electronic materials in the various definitions contained in the rules.
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Mr. Lafitte said that electronic case filing and the serving of notices by electronic

means appeared to be the most significant matters to be addressed. He noted that several

electronic case file prototypes had been established in the federal courts, and the

Administrative Office was monitoring the information gathered in the pilot courts.

Mr. McCabe stated that the Administrative Office had been in regular contact with the

pilot courts and had obtained and analyzed copies of their local rules. Judge Stotler added that

the chart that the Office of Judges Programs had prepared on these rules was very helpful, and

that the committee should also be provided with copies of the local rules governing the pilot

programs.

Receiving Rules Comments on the Internet

Mr. Lafitte reported that his subcommittee was also examining whether to permit

public comments on proposed rules amendments to be sent to the Administrative Office

electronically. He had asked the Administrative Office to provide the subcommittee with the

pros and cons of permitting the public to use the Internet to submit comments on the rules.

The most significant benefit cited by the Administrative Office was that it would make it easier

for the public to comment, thereby furthering the rules committees' policy of reaching out to

the bar and encouraging more comments on proposed amendments. A disadvantage of

electronic comments would be that many of them may be less thoughtful than written

comments. Another disadvantage would be that any significant increase in the number of

comments might place an intolerable burden on the reporters.

Mr. Lafitte said that the subcommittee expected to receive the views of the advisory

committees on this proposal. It would then make recommendations to the Standing Committee

at its June 1998 meeting. He added that the informal responses he had received to date had

been very favorable toward receiving comments electronically.

ELECTRONIC CASE FILES DEMONSTRATION

Karen Molzen, law clerk to Chief Judge Conway of the United States District Court for

the District of New Mexico, presented a demonstration of the electronic case file systems

being piloted in the District of New Mexico and nine other federal district and bankruptcy

courts. Mr. McCabe pointed out that electronic filing raises a number of important procedural

issues that had not yet been addressed by the federal rules. He added that the pilot courts were

filling in the gaps in the national rules, where necessary, by provisions in their local rules and

by obtaining consent of the parties.

FORUM ON COMMITTEE PRACTICES AND PROCEDURES
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Judge Stotler asked the members to reflect on the committee's December 1995 Self-

Study of Federal Judicial Rulemaking, to comment on the way the committees were currently
conducting their business, and to provide a retrospective look at changes occurring in the rules
process during their service on the committees.

She pointed out that the volume of materials sent to the Standing Committee had

increased substantially, and it was very important for every member to be made aware of all

developments in the rules process. She said that it was incumbent upon the members to read
the material promptly and identify any matters with which they disagree. She recommended

that any member of the Standing Committee who has a concern with the substance or language
of any amendment call the chair or reporter of the appropriate advisory committee in advance
of the Standing Committee meeting to address or correct the proposal. In that way, the
Standing Committee's meeting can be devoted to discussing the merits of proposals.

She also suggested that the committees should propose changes in the rules only when

amendments are essential. They should also ensure that they are carefully considered and well

drafted because they are scrutinized by the bench and bar, the Judicial Conference, the
Supreme Court, and the Congress. She noted that lawyers and judges use the rules on an

everyday basis and are generally comfortable with them. Many tend to react negatively to
changes, particularly if they are viewed as nonessential. Accordingly, the rules committees

should appraise the value of any proposed change against the anticipated opposition. In
addition, the committees need to strike the correct balance between the need for national
uniformity and legitimate local variations.

Following the custom of having retiring members provide a retrospective view of their

service on the committee, Judge Easterbrook noted that when he started on the committee six

years earlier, its procedures had been very different. An advisory committee would bring a
proposed amendment to the committee's attention and be asked to provide little description.
The committee's ensuing discussion would mix both substance and style, and a good deal of
time would be spent in making language improvements.

He said that the Standing Committee's procedures had changed materially for the
better, thanks in large part to the Self-Study and the leadership of the current chair. He added
that the committee had also profited greatly from the work of its style consultant, Bryan
Garner, and the style subcommittee. The Standing Committee, he said, had concluded that it
was simply too difficult to draft language in large groups. Rather, style and expression
problems are best resolved by having the members speaking directly to the advisory
committee. The alternative was for the Standing Committee -as a reviewing body -to
remand an amendment to an advisory committee, rather than attempt to rewrite it. On this

point, Judge Stotler pointed out that the committee's Self-Study stated specifically that the
advisory committees have the responsibility for drafting amendments and that the Standing
Committee should normally remand rules, rather than redraft them.
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One of the participants concurred that style matters used to take up much of the time of
Standing Committee meetings, but now are normally handled in advance of the meetings. He
thanked Judge Keeton for appointing a style subcommittee, which, he said, had produced
standard style conventions and worked closely with the advisory committees. He emphasized
that the advisory committees were uniformly producing substantially improved drafts. Several
other members expressed their support for the style process and stressed the need for consistent
usage in the rules.

Judge Easterbrook added that the agendas of the Standing Committee had improved, as
a wider variety of matters had been included, and members are now given greater opportunities
to raise policy issues. He also pointed out that the Standing Committee had coordinated the
promulgation of a number of common provisions in the various sets of federal rules and had
placed certain policy matters on the agendas of the advisory committees. It had also fostered
better communications among the reporters and the advisory committees and should continue
to play a coordinating role with the advisory committees.

Judge Stotler stated that the work of the Rules Committee Support Office had increased
greatly, and others added that the staff had been instrumental in fostering enhanced relations
with the state bars. Chief Justice Veasey said that he would like to see a strengthening of the
process of providing state courts with timely information of proposed changes in the rules,
particularly rules that the state courts are likely to adopt. He said that state courts commonly
only consider the merits of a rule after it has been adopted in the federal courts. He mentioned
that he intended to discuss this matter with the Conference of Chief Justices.

One of the participants said that there was a large gap between the time a proposed
amendment is published for public comment and the time it is adopted as a rule, often with
changes. He suggested that interim notice of actions taken by the Standing Committee and the
Judicial Conference would be very helpful. Chief Justice Veasey suggested that notice of rules
developments might be sent electronically to the states.

One of the reporters stated that the work of the advisory committee chairs and reporters
had increased enormously. He expressed appreciation for the procedural improvements of the
last few years, which had resulted in better communications, guidance, and coordination.

Several members stated that the rules process was excellent and needed to be protected.
They said that despite recurring legislative attempts in every Congress to amend rules directly
by statute, Congress in fact defers in most cases to the rules process.

Judge Stotler pointed out that one of the recommendations in the Self-Study was to ask
the Chief Justice to consider making the chairs of the advisory committees voting members of
the Standing Committee. She said that the Standing Committee had not made a
recommendation on the matter and might wish to give the matter further thought.
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SUPPORT SERVICES

The committee approved the following motion made by Judge Wilson:

We resolve to acknowledge the excellent support of the
Administrative Office for the work of the rules committees-
all six - and especially the devotion to duty shown by Peter
McCabe, our Secretary, Chief John K. Rabiej, Attorney-
Advisor Mark Shapiro, and the entire distinguished staff of the
Rules Committee Support Office. Further, the Chair of the
Committee is instructed to so report to the Director of the
Administrative Office.

Judge Stotler thanked Professor Coquillette and the reporters of the advisory
committees for the enormous amount of quality work that they produce.

NEXT COMMITTEE MEETINGS

The committee voted to hold its next meeting, scheduled for Thursday and Friday,
June 18 and 19, 1998, in Santa Fe, New Mexico.

The committee scheduled the following meeting for Thursday and Friday,
January 7 and 8, 1999, with a location to be determined later.

Respectfully submitted,

Peter G. McCabe,
Secretary
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MEMORANDUM

DATE: February 6, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 97-5

Attached is a draft amendment to Rule 24(a)(2) and a draft Advisory Committee Note.

The amendment attempts to resolve a conflict between Rule 24(a)(2) and the Prison Litigation

Reform Act ("PLRA"). The precise nature of that conflict is described in the draft Note.

Also attached as background information are copies of 28 U.S.C. § 1915 (as amended by

the PLRA) and Leonard v. Lacy, 88 F.3d 181 (2nd Cir. 1996) (which discusses the relevant

provisions of the PLRA at length).





I Rule 24. Proceeding in Forma Pauperis

2 (a) Leave to Proceed in Forma Pauperis.

3 (1) Motion in the District Court. Except as stated in Rule 24(a)(3), a party to a

4 district-court action who desires to appeal in forma pauperis must file a motion in

5 the district court. The party must attach an affidavit that:

6 (A) shows in the detail prescribed by Form 4 of the Appendix of Forms, the

7 party's inability to pay or to give security for fees and costs;

8 (B) claims an entitlement to redress; and

9 (C) states the issues that the party intends to present on appeal.

10 (2) Action on the Motion. If the district court grants the motion, the party may

11 proceed on appeal without prepaying or giving security for fees and costs. except

12 as otherwise required by law. If the district court denies the motion, it must state

13 its reasons in writing.

14 Advisory Committee Note

15 Subdivision (a)(2). Section 804 of the Prison Litigation Reform Act of 1995 ("PLRA")

16 amended 28 U.S.C. § 1915 to require that prisoners who bring civil actions or appeals from civil

17 actions must "pay the full amount of a filing fee." 28 U.S.C. § 1915(b)(1). Prisoners who are

18 unable to pay the full amount of the filing fee at the time that their actions or appeals are filed are

19 generally required to pay part of the fee and then to pay the remainder of the fee in installments.

20 28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) provides that, after the district court grants a

21 litigant's motion to proceed on appeal in forma pauperis, the litigant may proceed "without

22 prepaying or giving security for fees and costs." Thus, the PLRA and Rule 24(a)(2) appear to be

23 in conflict.
24
25 Rule 24(a)(2) has been amended to resolve this conflict. Recognizing that future

26 legislation regarding prisoner litigation is likely, the Committee has not attempted to incorporate

27 into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915. Rather, the

28 Committee has amended Rule 24(a)(2) to clarify that the rule is not meant to conflict with

29 anything required by the PLRA or any other law.





I 1915. Proceedings in forma paupris

(a)() Subject to subsection (b), any court of the United States may authorize the
commencement, prosecution or defense of any suit, action or proceeding, civil or
criminal, or appeal therein, without prepayment of fees or security therefor, by a person
who submits an affidavit that includes a statement of all assets such prisoner possesses
that the person is unable to pay such fees or give security therefor. Such affidavit shall
state the nature of the action, defense or appeal and afflant's belief that the person is
entitled to redress.

(2) A prisoner seeking to bring a civil action or appeal a judgment in a dvil action or
proceeding without prepayment of fees or security therefor, in addition to filing the
affidavit filed under paragraph (1), shall submit a certified copy of the trust fund account
statement (or institutional equivalent) for the prisoner for the 6-month period immedi-
ately preceding the fling of the complaint or notice of appeal, obtained from the
appropriate official of each prison at which the prisoner is or was confined.

(3) An appeal may not be taken in forma pauperis if the trial court certifies in writing
that it is not taken in good faith.

(bXl) Notwithstanding subsection (a), if a prisoner brings a civil action or files an
appeal in forma pauperis, the prisoner shall be required to pay the full amount of a filing
fee. The court shall assess and, when funds exist, collect, as a partial payment of any
court fees required by law, an initial partial filing fee of 20 percent of the graeter of-

(A) the average monthly deposits to the prisoner's account; or
(B) the average monthly balance in the prisoner's account for the 6-month period

- immediately preceding the filing of the complaint or notice of appeal..

(2) After payment of the initial partial filing fee, the prisoner shal be required to
make monthly payments of 20 percent of the preceding month's income credited to the
prisoner's account. The agency having custody of the prisoner shall forward payments
from the prisoner's account to the clerk of the court each time the amount in the account
exceeds $10 until the filing fees are paid. -. .. I

(3) In no event shall the filing fee collected exceed the amount of fees permitted by
statute for the commencement of a civil action or an appeal of a cvi action or criminal
JudgmenL

(4) In no event shall a prisoner be prohibited from bringing a civl action or appealing
a civil or criminal judgment for the reason that the prisoner has no assets and no mesna
by which to pay the initial partial fling fee.

(c) Upon the Ming of an affidavit in accordance Wh subsections (a) and (b) and the
prepayment of any partial fling fee as may be required under subsection (b), the court
may direct payment by the United States of the expenses of (1) printing the record on
appeal in any civil or criminal case, if such printing is required by the appellate court;
(2) preparing a transcript of proceedings before a United States magistrate in any civil
or criminal case, if such transcript is required by the district court, in the case of
proceedings conducted under section 686(b) of this title or under section 8401(b) of title
18, United States Code; and (3) printing the record on appeal if such printing is
required by the appellate court, in the case of proceedings conducted pursuant to section
616(c) of this title. Such expenses shall be paid when authorized by the Director of the
Administrative Office of the United States Courts.

(d) The officers of the court shall issue and serve all process, and perform all duties
in such cases. Witnesses shald attend as in other cases, and the same remedies shall be
available as are provided for by law in other cases

(eXI) The court may request n attorney to represent any person unable to afford
counsel.

(2) Notwithstanding any fling fee, or any portion thereof, that may have been paid,
the court shall dismiss the case at any time if the court determines that-

(A) the allegation of poverty is untrue; or
(B) the action or appeal-

() is frivolous or malicious;
(ii) falls to state a claim on which relief may be granted; or
(iii) seeks monetary relief against a defendant who is immune from such

relief.
(fIX) Judgment may be rendered for costs at the conclusion of the suit or action a in

other proceedings, but the United States shall not be liable for any of the costs thus
incurred. If the United States has paid the cost of a stenographic transcript or printed
record for the prevailing party, the same shall be taxed in favor of the United States.

(2)(A) If the judgment against a prisoner includes the payment of costs under this
subsection, the prisoner shall be required to pay the full amount of the costs ordered.

(B) The prisoner shall be required to make payments for costs under this subsection
in the same manner as is provided for filing fees under subsection (aX2).

(C) In no event shall the costs coDlected exceed the amount of the costs ordered by
-the court ,

(g) In no event shall a prisoner bring a civil action or appeal a judgment in a civil
action or proceeding under this section if the prisoner has, on 3 or more prior ocessions,
while incarcerated or detained in any facility, brought an acon or appeal in a court of
the United States that was dismissed on the grounds that it is frivolous, malicious, or
fails to state a claim upon which relief may be granted, unless the prisoner is under
imminent danger of serious physical injury.

(h) As used in this section, the term 'prisoner' means any person incarcerated or
detained in any facility who is accused of, convicted of, sentenced for, or adjudicated
delinquent for, violations of criminal law or the terms and conditions of parole,
probation, pretrial release, or diversionary program.
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Dontrary inference that himself in; who decided unilaterally that he The United States District Court for the

at he was running from would delay sentencing for at least another Northern District of New York, Thomas J.

LCers was permissible and month because that was his preference; and McAvoy, Chief Judge, denied motion for in

rmed clearly erroneous. who, realizing that law enforcement officers forna pauperis status and dismissed com-

had located him, ran. plaint as frivolous. Prisoner filed notice of

th the bail condition that In light of the district court's supportable appeal and motion to proceed in forma pau-

to certain authorities wat findings and its reliance on the record as a peris. The Court of Appeals, Jon 0. New-

to ceas several months whole, we conclude that the enhancement for man, Chief Judge, held that (1) provision of

or at least and No- obstruction of justice was neither a misappli Prison Litigation Reform Act (PLRA) impos-

aeen his release cd No- cation of the Guidelines nor an abuse of ing obligation for filing fees, to be paid in

accepting that Reed's sub- dicrtion. installments, applies to all prisoners who

)EA agents for the FBI seek to appeal civil judgments without pre-

, to whom he would report payment of fees, and obligation will be im-

ny obstructive intent, the CONCLUSION posed prior to any assessment of frivolous-

isputed that after August [13] Reed has also argued that the dis- ness of appeal on motion to proceed in forma

with the DEA agents were trict court's denial of credit for acceptance of pauperis; (2) PLRA's obligations apply to

y from the daily reporting responsibility was erroneous because it was both $5 filing fee and $100 docketing fee

uired by the release condi- premised on the court's obstruction-of-justice required for "commencement" of appeal

analysis. Having concluded that the obstruc- within meaning of PLRA; and (3) Court of

nere can be no serious chal- tion enhancement was appropriate, we also Appeals would satisfy PLRA's requirements

t's finding that Reed's fail- uphold the district court's denial of credit for that prisoner submit certified copy of prison

If in once he learned of the acceptance of responsibility. trust fund account statement and that court

e, especially in light of the We have considered all of Reed's argu- collect initial filing fee payment by obliging

3d from the DEA agent to ments on this appeal and have found in them prisoner to submit authorization for prison to

was a willful delay of sen- no basis for reversal. The judgment of the furnish certified copy of account statement

Reified that he decided that district court is affirmed. and to calculate and disburse funds from

urn himself in until after prison account.

UMBER SYMM Ordered accordingly.
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a cannot conclude that they Provision of Prison Litigation Reform

,eous. Reed argues nonethe- Act (PLRA) imposing obligation for filing

*f his acts sufficed to consti- fees, to be paid in installments, applies to all

tempt to obstruct sentencing. Leslie Thomas LEONARD, prisoners who seek to appeal civil judgments

argument because it would Plaintiff-Appellant, without prepayment of fees, and obligation

It his conduct and review the will be imposed prior to any assessment of

dL The district court was not V. frivolousness of appeal on motion to proceed

v his conduct in this way, and Peter J. LACY, Superintendent, Bare Hill in forma pauperis, in light of abundant legis-

id not do so, stating that it Facility, and Myaddow, Correctional lative history indicating that Congress was

iction conclusion on its review Officer, Defendants-Appellees. endeavoring to reduce frivolous prisoner liti-

record." As a whole the re- Docket No. 96-2393. gation by mang all prisoners seeking to

defendant who impermissibly ~~~~~~~bring lawsuits or appeals feel deterrent ef-

3 known address; who deliber- United States Court of Appeals, feet created by liability for filing fees. 28

inform his attorney or any Second Circuit U.S.CA. § 1915.

ficers, with whom he was sup-

gin in contact, of his new ad- Submitted July 3,1996. 2. Federal Courts 661

that he had moved; who did Decided July 10, 1996. Payment obligations imposed by Prison

s attorney to make timely in- Litigation Reform Act (PLRA) on all prison-

ie rescheduling of his sentenc- ers who seek to appeal civil judgments with-

rned that the new scheduled Prisoner fed § 1983 action against su- out prepayment of fees apply to both $5 filing

ed and was advised by a DEA Perintendent of facility and corrections offi- fee and $100 docketing fee required for

I himself in, but did not turn cer, and moved to proceed in forma pauperis. "commencement" of appeal within meaning
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of PLRA, docketing fee is independent of unless within that time he files such authori-

fees that might be assessed in course of zation.

appeal, and Congress, in seeking to deter

frivolous appeals, would not likely have im- Facts

posed administrative burdens of Act on Leslie Thomas Leonard, a prisoner incar-

courts and prisons for only nominal $5 filing cerated in a New York corrections facility,

fee. 28 U.S.C.A §§ 1915(b)(1, 3), 1917. filed a complaint under 42 U.S.C. § 1983

See publication Words and Phrases
for other judicial constructions and def- against the superintendent of the facility and

initions. a corrections officer. He alleged verbal

harassment, which he claimed violated his

3. Federal Courts w661 First Amendment rights. Leonard accompa-

Court of Appeals would satisfy Act nied his complaint with a motion to proceed

sions of Prison Litigation Reform Act in forma pauperis ('if.p.") pursuant to 28

PLRA), requiring that prisoner submit cer- U.S.C. § 1915(a). The District Court for the

tifaed copy of prison trust fund account l Northern District of New York (Thomas J.

mnent and that court collect initial filing fee McAvoy, Chief Judge) denied the motion for

payment, by obliging prisoner to submit au- ifp, status and dismissed the complaint as

thorization for agency holding prisoner in frivolous. From the judgment entered April

custody to furnish to Court certified copy of 29, 1996, Leonard filed a notice of appeal on

prisoner's prison account statement for pre- May 2, 1996. Leonard thereafter filed in this

ceding six months, and to calculate and dis- Court the pending motion to proceed in for-

burse funds from prison account, including ma p

initial partial filing fee payment and subse-

quent monthly payments as required by Discussion

PLRA. 28 U.S.C.A. § 1915(a)(1, 2).
Prior to the enactment of the PLRA, this

Court responded to applications for leave to

Leslie Thomas Leonard, pro se, Malone, appeal in forma pauperis under subsection

N.Y. 1915(a) by making a threshold assessment of

Before: NEWMAN, Chief Judge, the merits of the appeal in order to deter-

Before:an NWMANTE, Chiefui Judge, . mine whether the appeal surmounted the

KEARSE and WINTER, Circuit Judges. standard of frivolousness set forth in former

JON 0. NEWMAN, Chief Judge: subsection 1915(d) (renumbered subsection

Thi mtio b a tae pisnerfo leveto 1915(e) by the PLRA). Upon a determina-

This motion by a state prisoner for leave to tion that an appeal was frivolous within the

appeal in farinua pauperis obliges this Court meaning of former subsection 1915(d), see

to consider the application of the fee require- meing of form sUbS. 19109 see

ments of the Prison Litigation Reform Act of Neitzke v. WiiLias, 490 U.S. 319, 109 S.Cms

1995 ("PLRA"'). We conclude that an appel- 1827, 10.4 L.Ed.2d 338 (1989), we dismissed
1995(4sLR~)- W coclue tht a apel-the appeal. Generally we denied the motion

late court must take steps to assure compl- for aip. status when we dismissed the ap-

ance with the fee requirements of the PLRA peal. On occasion, we first granted the mo-

before making any assessment of whether an tpon for i.f.p. status upon determining that

appeal should be dismissed as frivolous, pur- the appellant's lack of financial resources

suant to 28 U.S.C. § 1915(e)(2)(B)(i). We alant's for of sta n res the

also conclude that a procedure must be es- qualified him for ifp. status, then made the

tablished to assure the prompt and efficient threshold assessment of the merits, and,

compliance with the PLRA_ We outline in upon concluding that the appeal was frivo-

this opinion the procedure this Court will use INS disF.ssd it. (2d Cir.1995).

when prisoners seek to appeal from a judg- INS, 52 F.3d 444

ment in a civil action without prepayment of On April 26, 1996, the President signed the

fees. Since Leonard has not had an opportu- Omnibus Consolidated Rescissions and Ap-

nity to submit the authorization we now re- propriations Act of 1996, Pub.L. 104-134, 110

quire, we will dismiss the appeal in 30 days Stat. 1321 (1996), Title VIII of which is the
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Cateas F.3d 181 (2ndCOr. 1996)be files such authori- Prison Litigation Reform Act of 1995. See- initial P18ial3fingfee of 20 percent of the

tion 804 of the PLRA makes a series of greater of-
amendments to 28 U.S.C. § 1915, the provi- (A) the average montRay deposits to the

ts sion of the Judicial Code governing informa prisoners account, or
pauperis status. Since the new language (B) t average monthly balance in theard, a prisoner incar- affects not only Leonard's pending motion ( acu a vrag e monlyalceiod

k corrections facility, but also numerous other motions now pend- Prioners account for the &month period
er 42 U.S.C. § 1983 ing in this Court or likely to be filed, we set y preceding th filing of theent of the facility and forth in full those provisions of section 1915 complaint or notice of appealHe alleged verbal that the PLRA amends, lining out those (2) After Payment of the initial partialclaimed violated his words deleted from the prior version and filing fee, the prisoner shall be required to
s. Leonard accompa- italiciing new matter: make monzhy payments of 20 percent ofa motion to itaedlic15izingdng i frm newpematter:preem ingymenths noj2 perente toff.p.") pursuant to 28 pthe prisoner's account The agency hay-District Court for the (a)-n (a)(1) Subject to subsection (b), incutdofhepsor8hlfcaj
Jew York (Thomas J. any court of the United States may autho- payments from the prisoner's account todenied the motion for rze the commencement, prosecution or de- the clerk of the court each time the amount
sed the complaint as fense of any suit, action or proceeding, civil in the account exceeds $10 until the filingdgment entered April or criminal, or appeal therein, without pre- fees are paid
a notice of appeal on payment of fees aabd-ta or security (a) In no evn shal the filing fee col-thereafter filed in fhis therefor, by a person who lc")1te no Vw sal the amou itgofees e aml-eion to proceed in for- submits an affidavit that includes a state- tested eeceed the amount offees pernittedmend of all assets such prisoner [sic ] pos- by statute for the commencement of a civil

sesses [and] that he the person is unable to action or an appeal of a cuvil action or
pay fiu&-osts such fees or give security rnt.ssion therefor. Such affidavit shall state the (4) In no event shall a prisoner be pro-

'Dt of the PLRA, this nature of the action, defense or appeal and hibted from bringing a civil action or
plications for leave to affiant's belief that he the person is enti- appealing a civil or criminal judgment for
eris under subsection tied to redress. the reason that the prisoner has no assets
reshold assessment of (2) A prisoner seeking to bring a civil and no means by which to pay the initial
.al in order to deter- action or appeal a judgment in a civil partialfilingfee.
peal surmounted the action or proceeding without prepayment (c) Upon the filing of an affidavit in
ss set forth in former of fees or security therefor, in addition to accordance with aubeeona (a) of this secnumbered subsection filing the affidavit filed under paragraph S subsections (a) and (b) and the pre-

Upon a determina- (1), shal submit a certified copy of the payment of any partial filing fee as may
a frivolous within the trust fund account statement (or institu- be required under subsection (b) .... [bal-
ibsection 1915(d), see tional equivalent) for the prisoner for the ance of former subsection (b) is un-
)0 U.S. 319, 109 S.Ct. 6-month period immediately preceding changed].
(1989), we dismissed the filing of the complaint or notice of (d).. [balance of former subsection
we denied the motion appea obtainedfromn the appropriate ow'e dismissed the ap- ~~~~~~~~~~~ * o~ffi- (c) is unchanged].we dismissed the ap- czal of each prison at which the prisoner is ()TeHr a-rda be
first granted the mo- or was confinedi t o F e e t a ny quest unatto
Pon determining that An (3) An appeal may not be em sou and m , dumb the cs if

t financial resources taken in forma pauperis if the trial court the alle o of povorty is unte, or ifotatus, then made the certifies in writing that it is not taken in satisfied that he frivolou or mAof the merits, and, good faith.

.eg appealgwatsl fv.- (b)(i) Notwithstanding subsection (a), (e)(1) The court may request an attor-5)g., Hidalgo--Disla v. if a prisoner brings a civil action orfiles ney to represent any person unable tor.1995). an appeal in forma pauperis, the prisoner afford counseL
President signed the shall be required to pay the full amount of (2) Notwihstanding any fling fee, or
Rescissions and Ap- a filing fee. The court shall assess and, any portion thereof, that may have been

i, Pub.L. 104-134, 110 whenffunds exist, collect, as a partial pay- paid, the court sha t dismiss the case at
VJ II of which is the ment of any court fees required by law, an any time if the court determines that-
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(A) the allegation of poverty is untrue; liable for appellate filing fees before or after
or his motion for leave to appeal in forxm pau-

(B) the action or appeal- peris has been adjudicated. The language of

(i) is fivolous ormolicious subsection 1915(b)(1) could be read to mean

(ii) fails to state a claim on which relief that fee liability attaches only after Lf.p. sta-
may be granted, or tus has been granted. The requirement of

sees monetar ,lief againt a de- payment of the full amount of a filing fee is
(iii) whoks m mune fagainst a re- imposed "if a prisoner brings a civil action or

files an appeal in forma pauperis." 28 U.S.C.
Before the PLRA, section 1915 required all § 1915(bXl) (emphasis added). This word-

litigants seeking to proceed in a trial court or ing is slightly different from subsection
on appeal without prepayment of fees to file 1915(a)(2), which imposes the requirement of
an affidavit of poverty. The PLRA amends filing an affidavit of poverty and a certified
section 1915 by imposing additional require- copy of the trust fund account for the prior
ments on prisoners seeking to avoid prepay- six months upon "la] prisoner seeking to
ment of fees in civil actions and in appeals in bring a civil action or appeal a judgment in a
civil actions. The prisoner must pay the full civil action or proceeding without prepay-
amount of filing fees by subjecting the pris- ment of fees or security therefor." Id
oner's "trust fund account ... (or institution- § 1915(a)(2). Subsection 1915(a)(2) plainly

a equivent), 28 U.S.C. a ( applies to a prisoner approaching a court and
inafter "prison account"), to periodic partial "seeking" top ip. Arguably, subsec-
payments. The initial payment is 20 percent tion 1915(b)(1) applies only to a prisoner who
of (a) the average monthly deposits in the aiona1915(b)(1pappliessonly t a prisoner who
account for the past six months, or (b) the already has inftp status, ie., a prisoner who
average monthly balance in the account for has been granted such status in the district
the past six months, whichever is greater, id court with respect to his complaint and has
§ 1915(b)(1), unless the prisoner has no as- been continued in such status for purposes of
sets, id § 1915(b)(4). Subsequent payments his appeal,2 or who has been granted such
are 20 percent of the preceding month's in- status by this Court.
come,' in any month in which the account In courts like ours, however, in which the
exceeds $10, until the filing fees are paid. decision to grant a motion to appeal if.p. is
Id § 1915(b)(2). usually made only after determining that the

The PLRA's amendments to section 1915 appeal surmounts the standard of "frivolous-
raise several issues that apply to Leonard's ness," such a construction would produce a
pending motion. Preliminarily, we note that bizarre result the prisoner whose complaint
there is no issue as to the applicability of the or appeal is determined to be frivolous would
PLRA to his motion since both his notice of be spared the obligation to pay a filing fee,
appeal and his motion to proceed in Monna while only the prisoners who surmount the
pauperis were filed after the April 26, 1996, "frivolousness" standard would become obli-
effective date of the Act. . gated for filing fees. The text does not

require such a construction. The phrase
I. At What Point Does the Prisoner Be- "brings a civil action or files an appeal in

come Liable for Filing Fees? forma pauperis" can be read to include both

A basic issue arising under the PLRA is prisoners who have been granted iLp. status
whether a prisoner filing an appeal becomes and those who seek such status.

1. Subsection 1915(b)(2) uses the word "income" 2. If a litigant is granted i.f.p. status in a district
as the base on which the subsequent 20 percent court, and if that status is not revoked in the
payments are to be calculated, although subsec- district court, the litigant, upon filing a notice of
tion 1915(bXl)(A) uses the word "deposits" as appeal, continues on appeal in i.f.p. status. Fed.
the base on which the initial 20 percent payment RApp.P. 24(a).
is to be calculated (if greater than the average
monthly balance). We need not decide at this
point whether different meanings were intended.
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fees before or after Moreover, there is abundant legislative PiUay v. INS, 45 F.3d 14, 17 (2d Cir.1995).
peal in fjrma pau- history to indicate that Congress was en- There is nothing unfair about obliging pris-
1. The language of deavoring to reduce frivolous prisoner litiga- oners to accept that same risk, and there is
d be read to mean tion by making all prisoners seeking to bring every reason to believe Congress expected
only after iLp. sta- lawsuits or appeals feel the deterrent effect precisely that result.
'he requirement of created by liability for filing fees. See 141
nt of a filing fee is Cong.Rec. S7526 (daily ed. May 25, 1995) One provision of the PLRA arguably sug-
rgs a civil action or (statement of Senator Kyl) ('The subsection gests that at least in some instances a court

*uperis." 28 U.C. provides that whenever a Federal, State, or that has received a prisoner's civil complaint
Ided). This word- local prisoner seeks to commence an action should make a threshold assessment of its

from subsection or proceeding in Federal court as a poor merits and dismiss upon a determination of
the requirement of person, the prisoner must pay a partial filing frivolousness, prior to the prisoner's expo-
theana ceqrentiofid fee..."); PLRA Hearing on S. S and S. sure to liability for filing fees. Section 1915A

rty and a certified 866 Before the Senate Committee on the Ju- of Title 28, added by section 805 of the
count for the prior diciary, 104th Cong., 1995 WL 496909 PLRA, provides that a court shall review
nsoner seeking to (F.D.C.H.) (July 27, 1995) (prepared state- "before docketing if feasible, or, in any event,
sal a judgment in a ment of 0. Lane McCotter, Exec. Dir., Utah as soon as practicable after docketing" a
g without prepay- Dep't of Corrections) ("The driving force be- complaint by a prisoner against a govern-
ty therefor." Id. hind this flood of litigations is that inmates mental entity or its employee, and, on such

1915(a)(2) plainly have 'nothing to lose' in filing even the most review, shall dismiss the complaint if, among
aching a court and frivolous case....."); 141 Cong.Rec. S14417 other things, it is frivolous. Depending on
Arguably, subsec- (daily ed. Sept. 27, 1995) (section summary) what Congress understood the "docketing"
to a prisoner who (rhis section ... [riequires an inmate seek- step to involve, this provision could mean

e., a prisoner who ing to file in forma pauperis to submit to the that judicial assessment of the complaint is to
atus in the district court a certified copy of the inmate's prison precede any steps concerning filing fees.
complaint and has trust fund account ... [and] to pay, in in-
tus for purposes of stallments, the full amount of filing fees, Apparently docketing practices are not
3een granted such unless the prisoner has absolutely no as- uniform among district courts. A docket is a

sets."). court's official record of what occurs in a
Furthermore, construing the statute to im- case. It may be maintained either on paper

,ever, in which the pose the fee requirement only on those or electronically. In some courts, as soon as
l to appeal if.p. is granted if.p. status would place on courts a complaint is received, a 'docket" is opened,
ternining that the precisely the burden that the statute was meaning that a paper or electronic record is
dard of "frivolous- intended to avoid: they would have to ex- begun on which all subsequent actions occur-
1 would produce a pend judicial and staff time to make the ring in the case will be recorded. The filing
*r whose complaint determination of whether every complaint or of the complaint is usually the first entry on
be frivolous would appeal surmounts the "frivolousness" thresh- the docket In other courts, however, pro se
o pay a filing fee, old. By requiring the prisoner to file a complaints are given a preliminary screening
who surmount the certified copy of his trust account statement prior to the opening of a docket, and if a
.'ould become obli- and to become obligated to pay the filing fee judge determines that the complaint is frivo-
he text does not before frivolousness is assessed, many pris- lous, a docket is later opened in which is
ion. The phrase oners can be expected to make their own simultaneously recorded the filing of the
files an appeal in assessment of frivolousness and will elect not complaint, the plaintiff's motion to proceed in
ad to include both to file a considerable number of complaints forma pauperia, and the judge's order of
ranted if.p. status and appeals. dismissal. As to such dismissed complaints,
atus. Nor is there any unfairness in imposing the if.p. motion is granted in some courts,

the fee obligation, subject to installment pay- and denied in other courts. Only in courts
not sevoked in the ments, upon all prisoners. Every fee-paying that delay docketing until frivolousness has
oon filing a notice of litigant who files a lawsuit or takes an appeal been determined could the screening contem-
in ifp. status. Fed. accepts the risk that the complaint or appeal plated by section 1915A occur before docket-

may be determined to be frivolous, in which ing. And even in such courts, Congress like-
event the complaint or appeal will be dis- ly did not intend the section 1915A screening
missed and the filing fee will be lost See to insulate prisoners from liability for filing
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fees for complaints determined to be frivo- § 1915(b)(1) (emphasis added), and further priglous. provides that "[in no event shall the filing _ert

In any event, section 1915A requires fee collected exceed the amount of fees per- metscreening before docketing "if feasible," and mitted by statute for the commencement of a men
appears not to interfere with the practice of civil action or an appeal . . .," id § 1915(b)(3) that
many courts to open a docket as soon as a (emphasis added). Both the $5 and the $100 to incomplaint is received and thereafter make a fees are required for the "commencement" of authdetermination as to frivolousness. Further- an appeal. Second, the $100 fee is entirely ry nmore, the screening procedure appears to be independent of any particular fees that might certi
designed for district courts, since it refers to be assessed in the course of an appeal, such thecreview of a complaint, rather than an appeal. as fees for the copying of court documents. be e
We do not regard section 1915A as detract- Finally, it is not likely that Congress would ed toing from the evident Congressional purpose have applied the PLRA to appeals in the andof obliging all prisoners who file complaints expectation of creating some deterrent effect wM ror appeals to become liable for filing fees, against frivolous appeals if the Act applied Court
except those who have no assets and no only to the $5 fee. Nor would Congress subsemeans to pay the initial partial filing fee. likely have imposed administrative burdens

[1] For all of the reasons stated, we wii on appellate courts and prisons only for such Weapply the PLRA to impose any required a nominal amount. We will apply the PLRA obligaobligation for filing fees (subject to instal- payment obligations to both the $5 fee and irg at
ment payments) upon all prisoners who seek the $100 fee.
to appeal civil judgments without prepay- III. What Procedure Shall Be Used to Ac- sednment of fees. That obligation will be im-I complish the Imposition of an Obli- withoii

lousdness of the appeal gation for Appellate Filing Fees? Court,
The PLRA purports to implement the fee reuII. What Appellate Fees Are Subject to the obligations by imposing three distinct re-tem

PLRA? quirements. The prisoner must submit a Court
The fiing of an appeal requires the pay- certified copy of the prisoner's trust fund ;ment of two different fees, a $5 fee, usually account statement for the prior six months. on at

referred to as a "filing fee," and a $100 fee, 28 U.S.C. § 1915(a)(2). The court "shall as- andusually referred to as a "docketing fee." The sess and, when funds exist, collect," the ini- and (b)
$5 fee is required by 28 U.S.C. § 1917 tial partial fling fee. Id § 1915(b)(1). Each the pit"[ulpon the filing of any separate or joint month thereafter, the agency having custody 1915(b),
notice of appeal," although that provision of the prisoner "shall forward payments from 3. The
does not label the fee as a "filing fee." The the prisoner's account to the clerk of the dally J$100 "docketing fee" is required by resolu- court" in the amount of 20 percent of the Dais
tion of the Judicial Conference of the United preceding month's income credited to the York):
States, see Report of the Proceedings of the prisoner's account "each time the amount in XJudicial Conference of the United States 12 the account exceeds $10 until the filing fees the a
(March 17, 1987) (hereinafter "Judicial Con- are paid." Id § 1915(b)(2). the cference Report"), acting pursuant to its au- r Thoug subsection 1915(a)(2) imposes f stthority to determine "tWhe fees and costs t on the prisoner the requirement to submit a find
be charged and collected in each court of ontepioe.h eurmn osbi a finsdtbepcharged and collected in each court of certified copy of his trust fund account state- mnsqtiappeals." 28 U.S.C. § 1913. requement and subsection 1915(b)(1) imposes on in cU[2] Though it is arguable that, with re- the court the requirement to collect the ini-fival
spect to appeals, the PLRA payment obli- tial filing fee payment, we believe that a uhc
gations apply only to the $5 fee, we believe court is entitled to satisfy these requirements U.s.C
that the Act must be applied to both the $5 by obliging the prisoner to submit an autho- under.
fee and the $100 docketing fee. First, the rization for both tasks to be performed by for w%
PLRA creates an obligation to pay "any the prison. Our Clerk's Office can then send under.
court fees required by law," 28 U.S.C. a copy of the prisoner's authorization to the appeal
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ded), and further prison, thereby precipitating receipt of the payment and the subsequent monthly pay-
at shall the filing certified copy of the trust fund account state- ments.3
nount of fees per- ment and the initial partial filing fee pay- 2. Upon the receipt of the prisoner's au-
nmtvwnement of a ment, as well as the subsequent payments thorization, the appeal will be processed in
," id § 1915(b)(3) that subsection 1915(b)(2) requires the prison the normal course, including consideration of
e $5 and the $100 to remit from the prisoner's account The whether the appeal should be dismissed as
'oinmencement" of authorization procedure satisfies the statut- frvolous
:00 fee is entirely ry requirements that the prisoner cause the
ar fees that might certified statement to be furnished and that 3. The agency with custody of the prison-
Af an appeal, such the court cause the initial partial payment to er shall have the obligation to send to this
court documents. be collected. This procedure can be expect Court the certified copy of the prisoner's
t Congress would ed to minimize disputes between the prisoner trust fund account statement for the prior six
o appeals in the and Clerk's Office personnel. The prisoner months, and to send to this Court or thee deterrent effect will remain responsible for furnishing to this District Court4 the initial partial filing fee
f the Act applied Court the affidavit of poverty, required by payment, and the subsequent monthly pay-

would Congress subsection 1915(a)(1). ments until the entire $105 has been paid.dstrative burdens Once the prisoner has authorized sending theions only for such We will therefore implement the payment certified copy of his prison account statementI apply the PLRA obligations of the PLRA by taking the follow- and making the disbursements from his pris-h the $5 fee and ing steps: on account, the failure of the agency to send
the statement or to remit any required pay-1. This Court will require every prisoner ment shall not adversely affect the prisoner's

1 Be Used to Ac- seeking to appeal a judgment in a civil action appeal
tion of an Obli- without prepayment of fees to file with this aliling Fees? Court, in addition to an affidavit of poverty, 4. If a prisoner files an appeal withoutrequired by subsection 1915(aX1), a signed prepayment of appellate fees and does nottmplement the fee statement authorizing the agency holding the furnish this Court with the required authori-
hree distinct re-prisoner in custody (a) t fuish o this zation, this Court will dismiss the appeal in

must submit a Court a certified copy of the prisoner's pris- 30 days unless within that time the prisoner
peri trust fund on account statement for the preceding six files in this Court the required authorizationpeor six months. months, as required by subsection 1915(aX2),
e court tshall as- and (b) to calculate and disburse funds from Conclusioncollect," the ini- the prison account, as required by subsection Since Leonard has not complied with the1915(b)(1). Each 1915(b), including the initial partial filing fee PLRA and will now become aware, from this
y having custody

1d payments from 3. The prisoner's authorization shall be substan- other agency into whose custody I may be
the clerk of the tially in the following form (which has been transferred.
0 percent of the adapted from the form currently in use in the Unlike the authorization form in use in the0 pereent of the District Court for the Southern District of New Southern District, our form omits from the sec-credited to the York): ond sentence the concluding words "if so re-
ie the amount in I, _ request and authorize quired by the court" because it is our view that,
t9i the filing fees the agency holding me in custody, to send to under the PLRA, every prisoner seeking to ap-

the lerk of the United States Court of Appeals peal without prepayment of fees must become
for the Second Circuit a certified copy of the obligated to pay the fees required by subsection315(aX2) imposes statement for the past six months of my trust 1915(b) and no further order of this Court isnent to submit a fund account (or institutional equivalent) at the needed.institution where I am incarcerated. I furtherad account state- request and authorize the agency holding me 4. Fees are paid to the clerk of a district court for)XI) imposes on in custody to calculate and disburse funds commencing an appeal. Fed.R.App.P. 3(e) (re-o collect the ini- from my trust fund account (or institutional quiring $5 filing fee pursuant to 28 U.S.C.* believe that a equivalent) in the amounts specified by 28 § 1917 and $100 docketing fee pursuant to theU.S.C. § 1915(b). This authorization is fur- Judicial Conference Report). Fees are paid tose requirements nished in connection with an appeal, and I the clerk of a court of appeals for commencing a

submit an autho- understand that the total appellate filing fees petition for review of an agency decision, Fed.)e performed by for which I am obligated are $105. 1 also RApp.P. 15(e) (requiring $100 docketing fee pur-ue performed by understand that these fees will be debited from suant to the Judicial Conference Report), or force can then send MY account regardless of the outcome of my commencing an application for an extraordinary
horization to the appeal. This authorization shaD apply to any writ, Fed.R.App.P. 21(a) (same).
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opinion, of the minimum steps he must take of Appeals, Garth, Circuit Judge, held that
to bring himself into compliance, his appeal complaint would be deemed to have been
will be dismissed in 30 days unless within constructively and timely filed as of filing
that time Leonard files in this Court an date, where district court ultimately granted
authorization, in the form set forth in note 2, plaintiff leave to proceed IFP, and there was
or as subsequently promulgated by the no evidence that motorist acted in bad faith
Clerk's Office, to facilitate transmission from or that state police was prejudiced by delay.
his place of incarceration to this Court of the Reversed and remanded.
certified copy of his prison fund account
statement and the initial and subsequent
payments of the $105 in appellate fees. 1. Federal Courts e763.1
Leonard is cautioned that if he avoids dis- Court of Appeals exercises plenary re-
missal of his appeal by filing the required view over district court's grant of motion to
authorization and the appeal is subsequently dismiss for failure to state claim. Fed.Rules
determined to be frivolous or for any other Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.
reason is later dismissed, the $105 of appel-
late fees will continue to be debited from his 2. Federal Courts ¢ 763.1
prison account. Court of Appeals cannot affirm dismissal

of pro se complaint for failure to state claim
:C;;WE,,, =.UM.,, ~SMSTE. unless it can say with assurance that under

allegations of pro se complaint, which Court
holds to less stringent standards than formal
pleadings drafted by lawyers, it appears be-
yond doubt that plaintiff can prove no set of
facts in support of claim which would entitle
him or her to relief. Fed.Rules Civ.Proc.

Thomas Kevin McDOWEIs Appellant, Rule 12(b)6), 28 U.S.C.A
V.

3. Federal Civil Procedure e-626, 671DELAWARE STATE POLICE; John
Campanella, Detective; Peachey, o District court clerk improperly refusedto docket complaint, which was improperlyer, Romanellh Trooper, Simpson, captioned "Motion for Compensation," be-
Trooper. cause of technical deficiencies in format of

No. 96-7058. pleading; complaint was served on defen-
dants and alleged sufficient facts to put de-Unuted States Court of App. , fendants on notice of claims.

Submitted Under Third Circuit LAR 34.1(a) Reman ofvilingofee in ur cRemittance of filing fee is not jurisdic-
May 22, 1996. tional-

Decided July 5, 1996. 5. Federal Civil Procedure e=664

Clerk of district court should have ac-
Motorist filed pro se § 1983 complaint cepted complaint despite plaintiff's failure to

against state police, minus filing fee or appli- submit filing fee or request in forma pauperis
cation to proceed in forma pauperis, within (IFP) status.
applicable limitations period, and subse-
quently filed in forma pauperis (IFP) applica- 6. Federal Civil Procedure °664
tion outside limitations period. The United Limitation of Actions -118(2)
States District Court for the District of Dela- Although complaint is not formally filed
ware, Sue L. Robinson, J., dismissed corm- until filing fee is paid, complaint is deemed to
plaint upon deeming it filed as of date of IFP be constructively filed as of date that clerk
application. Motorist appealed. The Court received complaint, as long as plaintiff ulti-
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MEMORANDUM

DATE: February 10, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 97-7

Attached is a draft amendment to Rule 28(j) and a draft Advisory Committee Note.

At present, FRAP 28(j) permits a party to notify the court of "pertinent and significant

authorities" that come to the party's attention after the party's brief has been filed, but before

decision. A party is authorized to notify the court of such authorities by letter, but parties are

warned that "[t]he letter must state without argument the reasons for the supplemental citations"

and that "[a]ny response .. . must be similarly limited." In fact, FRAP 28(j) is widely violated, as

parties often are unable to resist the temptation to slip in a few words of argument. A

commentator has argued that in some circumstances - such as when "the relevance of a new

authority to a particular argument may not be immediately obvious" - "both counsel and the

courts would be better served if the rule permitted a brief explanation of the new authority and its

significance to be included in the letter." At its September 1997 meeting, the Advisory voted 4-3

to retain this suggestion on its study agenda.

The amendment attempts to meet the goals of the commentator and those members of the

Advisory Committee who support his suggestion. It eliminates the restriction on "argument" in

Rule 28(j) letters, and instead limits the bodies of such letters to 250 words (roughly the length of

a single page letter).



1 Rule 28. Briefs

2 U) Citation of Supplemental Authorities. If pertinent and significant authorities come to a

3 party's attention after the party's brief has been filed - or after oral argument but before

4 decision - a party may promptly advise the circuit clerk by letter, with a copy to all other

5 parties, setting forth the citations. The letter must state without cupine: t the reasons for

6 the supplemental citations, referring either to the page of the brief or to a point argued

7 orally. The body of the letter must not exceed 250 words. Any response must be made

8 promptly and must be similarly limited.

9 Advisory Committee Note

I0 Subdivision U). In the past, Rule 28(j) has required parties to describe supplemental

11 authorities "without argument." Enforcement of this restriction has been lax, in part because of

12 the difficulty of distinguishing "state[ment] . .. [of] the reasons for the supplemental citations,"

13 which is required, from "argument" about the supplemental citations, which is forbidden.

14
15 As amended, Rule 280) continues to require parties to state the reasons for supplemental

16 citations, with reference to the part of a brief or oral argument to which the supplemental citations

17 pertain. But Rule 28(j) no longer forbids "argument." Rather, Rule 28(j) permits parties to

18 decide for themselves what they wish to say about supplemental authorities. The only restriction

19 upon parties is that the body of a Rule 28(j) letter - that is, the part of the letter that begins with

20 the first word after the salutation and ends with the last word before the complimentary close -

21 cannot exceed 250 words. All words found in footnotes will count toward the 250 word limit.
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MEMORANDUM

DATE: March 2, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 97-09

Rule 32(a)(2) provides that "the cover of the appellant's brief must be blue; the

appellee's, red; an intervenor's or amicus curiae's, green; and any reply brief, gray." Rule

32(b)(1) provides that "[t]he cover of a separately bound appendix must be white." Otherwise,

FRAP makes it clear that a cover is not required on any other kind of paper. Rule 27(d)(1)(B)

states that "[a] cover is not required" on any motion, response to a motion, or reply to a response

to a motion. And Rule 32(c)(2)(A) provides that "a cover is not necessary" on "[a]ny other

paper," as long as certain information is contained in the caption and signature page.

Public Citizen Litigation Group has suggested that FRAP be amended to specify cover

colors for petitions for panel rehearing, petitions for hearing or rehearing en banc, answers to

petitions for panel rehearing, responses to petitions for hearing or rehearing en banc, and

supplemental briefs. Public Citizen complains that conflicting local rules create a hardship for

counsel who practice in more than one circuit. In light of Rule 32(d), no circuit can require that

covers be used when FRAP has provided that covers are unnecessary. However, the circuits can

promulgate local rules providing that if a cover is "voluntarily" used, the cover must be a

particular color.



The circuits have not been shy about using this authority. Four circuits specify cover

colors for petitions for panel rehearing or rehearing en banc (CAFC, CA7, CA9, and CAl 1),

three circuits specify cover colors for answers to petitions for panel rehearing or responses to

petitions for rehearing en banc (CAFC, CA9, and CAI 1), two circuits specify cover colors for

supplemental briefs (CADC and CAI 1), and one circuit specifies cover colors for motions

(CA7). I should note that four circuits (CAFC, CA5, CA6, and CAI 1) specify cover colors for

briefs filed in cases in which there are cross-appeals, a matter not raised by Public Citizen.

Attached are draft amendments to Rules 27(d)(1)(B), 32(a)(2), and 32(c)(2)(A), that

would implement the changes requested by Public Citizen. Under the amendments, yellow

covers would be required on petitions for panel rehearing, petitions for hearing or rehearing en

banc, answers to petitions for panel rehearing, and responses to petitions for hearing or rehearing

en banc. Brown covers would be required on supplemental briefs. And FRAP would provide

that, although covers on other papers are not necessary, if such covers are nevertheless used, the

covers must be white. In this way, local rulemaking on the subject of cover colors would be

completely preempted.
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1 Rule 27. Motions

2 (d) Form of Papers; Page Limits; and Number of Copies

3 (1) Format.

4 (B) A cover is not required but there must be a caption that includes the case

5 number, the name of the court, the title of the case, and a brief descriptive

6 title indicating the purpose of the motion and identifying the party or

7 parties for whom it is filed. If a cover is used, it must be white.

8 Advisory Committee Note

9 Subdivision (d)(1)(B). A cover is not required on motions, responses to motions, or
10 replies to responses to motions. However, Rule 27(d)(1)(B) has been amended to provide that if
11 a cover is nevertheless used on such a paper, the cover must be white. The amendment is
12 intended to promote uniformity in federal appellate practice.
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1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (a) Form of a Brief.

3 (2) Cover. Except for filings by unrepresented parties, the cover of the appellant's brief

4 must be blue; the appellee's, red; an intervenor's or amicus curiae's, green; and any reply brief,

5 gray: and any supplemental brief, brown. The front cover of a brief must contain:

6 (A) the number of the case centered at the top;

7 (B) the name of the court;

8 (C) the title of the case (see Rule 12(a));

9 (D) the nature of the proceeding (e.g., Appeal, Petition for Review) and the name of

10 the court, agency, or board below;

11 (E) the title of the brief, identifying the party or parties for whom the brief is filed;

12 and

13 (F) the name, office address, and telephone number of counsel representing the party

14 for whom the brief is filed.

15 Advisory Committee Note
16
17 Subdivision (a)(2). On occasion, a court may permit or order the parties to file
18 supplemental briefs addressing an issue that was not addressed - or adequately addressed - in
19 the principal briefs. Rule 32(a)(2) has been amended to require that brown covers be used on
20 such supplemental briefs. The amendment is intended to promote uniformity in federal appellate
21 practice. At present, the local rules of the circuit courts conflict. See, e.g., D.C. Cir. R. 28(g)
22 (requiring yellow covers on supplemental briefs); 11th Cir. R. 32, I.O.P. 1 (requiring white
23 covers on supplemental briefs).
24
25
26
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1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (c) Form of Other Papers.

3 (1) Motion. The form of a motion is governed by Rule 27(d).

4 (2) Other Papers. Any other paper, including a petition for panel rehearing and a

5 petition for hearing or rehearing en banc, and any response to such a petition, must

6 be reproduced in the manner prescribed by Rule 32(a), with the following

7 exceptions:

8 (A) The cover of a petition for panel rehearing, a petition for hearing or

9 rehearing en banc. an answer to a petition for panel rehearing. and a

10 response to a petition for hearing or rehearing en banc must be yellow. A

11 a cover on any other paper is not necessary if the caption and signature

12 page of the paper together contain the information required by Rule

13 32(a)(2),. If a cover is used. it must be white.

14 (B) Rule 32(a)(7) does not apply.

15 Advisory Committee Note
16
17 Subdivision (c)(2)(A). Rule 32(c)(2)(A) has been amended to require that yellow covers
18 be used on petitions for panel rehearing, petitions for hearing or rehearing en banc, answers to
19 petitions for panel rehearing (when such answers are permitted under Rule 40(a)(3)), and
20 responses to petitions for hearing or rehearing en banc (when such responses are permitted under
21 Rule 35(e)). The amendment is intended to promote uniformity in federal appellate practice. At
22 present, the local rules of the circuit courts conflict. See, e.g., Fed. Cir. R. 35(c) (requiring
23 yellow covers on petitions for hearing or rehearing en banc and brown covers on responses to
24 such petitions); Fed. Cir. R. 40(a) (requiring yellow covers on petitions for panel rehearing and
25 brown covers on answers to such petitions); 7th Cir. R. 28 (requiring blue covers on petitions for
26 rehearing filed by appellants or answers to such petitions, and requiring red covers on petitions
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I for rehearing filed by appellees or answers to such petitions); 9th Cir. R. 40-1 (requiring blue2 covers on petitions for panel rehearing filed by appellants and red covers on answers to such3 petitions, and requiring red covers on petitions for panel rehearing filed by appellees and blue4 covers on answers to such petitions); 11th Cir. R. 35-6 (requiring white covers on petitions for5 hearing or rehearing en banc).
6
7 As Rule 32(c)(2)(A) makes clear, a cover is not required on any other paper. However,8 Rule 32(c)(2)(A) has been amended to provide that if a cover is nevertheless used, the cover must9 be white. The amendment is intended to promote uniformity in federal appellate practice.
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MEMORANDUM

DATE: February 11, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 97-12

Attached is a draft amendment to Rule 44 and a draft Advisory Committee Note.

Rule 44 requires that a party who "questions the constitutionality of an Act of Congress"

in a proceeding in which the United States is not a party must provide written notice of that

challenge to the clerk. Rule 44 is designed to implement 28 U.S.C. § 2403(a), which states that:

In any action, suit or proceeding in a court of the United States to which
the United States or any agency, officer or employee thereof is not a party,
wherein the constitutionality of any Act of Congress affecting the public interest is
drawn in question, the court shall certify such fact to the Attorney General, and
shall permit the United States to intervene . . . for argument on the question of
constitutionality.

Interestingly, the subsequent section of the statute -§ 2403(b) - contains virtually

identical language imposing upon the courts the duty to notify the attorney general of a state of a

constitutional challenge to any statute of that state. Specifically, § 2403(b) states that:

In any action, suit, or proceeding in a court of the United States to which a
State or any agency, officer, or employee thereof is not a party, wherein the
constitutionality of any statute of that State affecting the public interest is drawn in
question, the court shall certify such fact to the attorney general of the State, and
shall permit the State to intervene . .. for argument on the question of
constitutionality.

The draft amendment to Rule 44 would change its title and split it into two subdivisions.

Current Rule 44- pertaining to cases in which the constitutionality of a federal statute is



questioned - will become Rule 44(a). New language - pertaining to cases in which the

constitutionality of a state statute is questioned - will become Rule 44(b). The language of Rule

44(b) is identical to that of Rule 44(a), mutatis mutandis.

A copy of 28 U.S.C. § 2403 is attached for your information.
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1 Rule 44. Case Involving a Constitutional Question When the United States or the

2 Relevant State is Not a Party

3 (a) Constitutional Challenge to Federal Statute. If a party questions the constitutionality

4 of an Act of Congress in a proceeding in which the United States or its agency, officer, or

5 employee is not a party in an official capacity, the questioning party must give written

6 notice to the circuit clerk immediately upon the filing of the record or as soon as the

7 question is raised in the court of appeals. The clerk must then certify that fact to the

8 Attorney General.

9 ( Constitutional Challenge to State Statute. If a party questions the constitutionality of a

10 statute of a State in a proceeding in which that State or its agency, officer. or employee is

11 not a party in an official capacity. the questioning party must give written notice to the

12 circuit clerk immediately upon the filing of the record or as soon as the question is raised

13 in the court of appeals. The clerk must then certify that fact to the attorney general of the

14 Sie.

15 Advisory Committee Note

16 Rule 44 requires that a party who "questions the constitutionality of an Act of Congress"
17 in a proceeding in which the United States is not a party must provide written notice of that
18 challenge to the clerk. Rule 44 is designed to implement 28 U.S.C. § 2403(a), which states that:
19
20 In any action, suit or proceeding in a court of the United States to which
21 the United States or any agency, officer or employee thereof is not a party,
22 wherein the constitutionality of any Act of Congress affecting the public interest is
23 drawn in question, the court shall certify such fact to the Attorney General, and
24 shall permit the United States to intervene . .. for argument on the question of
25 constitutionality.
26
27 The subsequent section of the statute -§ 2403(b) - contains virtually identical language
28 imposing upon the courts the duty to notify the attorney general of a state of a constitutional
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I challenge to any statute of that state. Curiously, though, § 2403(b), unlike § 2403(a), was not
2 implemented in Rule 44.
3
4 Rule 44 has been amended to correct this omission. The text of former Rule 44 regarding
5 constitutional challenges to federal statutes now appears as Rule 44(a), while new language
6 regarding constitutional challenges to state statutes now appears as Rule 44(b).
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Page 1

Citation Found Document Rank 1 of 1 Database
28 USCA s 2403 USCA
28 U.S.C.A. § 2403

UNITED STATES CODE ANNOTATED
TITLE 28. JUDICIARY AND JUDICIAL PROCEDURE

PART VI--PARTICULAR PROCEEDINGS
CHAPTER 161--UNITED STATES AS PARTY GENERALLY

Copr. C West 1998. No Claim to Orig. U.S. Govt. Works

Current through P.L. 105-153, approved 12-17-97

§ 2403. Intervention by United States or a State; constitutional question

(a) In any action, suit or proceeding in a court of the United States to which the United States or any agency,
officer or employee thereof is not a party, wherein the constitutionality of any Act of Congress affecting the
public interest is drawn in question, the court shall certify such fact to the Attorney General, and shall permit the
United States to intervene for presentation of evidence, if evidence is otherwise admissible in the case, and for
argument on the question of constitutionality. The United States shall, subject to the applicable provisions of law,
have all the rights of a party and be subject to all liabilities of a party as to court costs to the extent necessary for a
proper presentation of the facts and law relating to the question of constitutionality.

(b) In any action, suit, or proceeding in a court of the United States to which a State or any agency, officer, or
employee thereof is not a party, wherein the constitutionality of any statute of that State affecting the public
interest is drawn in question, the court shall certify such fact to the attorney general of the State, and shall permit
the State to intervene for presentation of evidence, if evidence is otherwise admissible in the case, and for
argument on the question of constitutionality. The State shall, subject to the applicable provisions of law, have all
the rights of a party and be subject to all liabilities of a party as to court costs to the extent necessary for a proper
presentation of the facts and law relating to the question of constitutionality.

CREDIT(S)

1994 Main Volume

(June 25, 1948, c. 646, 62 Stat. 971; Aug. 12, 1976, Pub.L. 94-381, § 5, 90 Stat. 1120.)

<General Materials (GM) - References, Annotations, or Tables>

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1948 Acts. Based on Title 28, U.S.C., 1940 ed., § 401 (Aug. 24, 1937, c. 754, § 1, 50 Stat. 751).

Word "action" was added before "suit or proceeding", in view of Rule 2 of the Federal Rules of Civil Procedure.

Since this section applies to all Federal courts, the word "suit" was not required to be deleted by such rule.

"Court of the United States" is defined in section 451 of this title. Direct appeal from decisions invalidating Acts
of Congress is provided by section 1252 of this title.

Changes were made in phraseology.

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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MEMORANDUM

DATE: March 5, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 97-30

Rule 32(a)(7) provides that a party's principal brief may not exceed 30 pages, unless it

contains no more than 14,000 words or, if it uses a monospaced typeface, it contains no more

than 1,300 lines of text. Rule 32(a)(7) also provides that a party's reply brief may not exceed 15

pages, unless it contains no more than 7,000 words or, if it uses a monospaced typeface, it

contains no more than 650 lines of text. Rule 37(a)(7)(B)(iii) instructs that, in calculating whether

a brief meets the word or line limitations, headings, footnotes, and quotations count, but the

corporate disclosure statement, table of contents, table of citations, statement with respect to oral

argument, addendum, and certificates of counsel do not count.

If a party's principal brief does not exceed 30 pages (or a party's reply brief does not

exceed 15 pages), then the party need not certify compliance with the page limitations of Rule

32(a)(7)(A). However, if a party's brief exceeds 30 pages (15 if the brief is a reply brief), then the

party must certify that the brief complies with the word or line limitations of Rule 32(a)(7)(B).

Rule 32(a)(7)(C) specifically states:

(C) Certificate of compliance. A brief submitted under Rule 32(a)(7)(B) must
include a certificate by the attorney, or an unrepresented party, that the brief
complies with the type-volume limitation. The person preparing the certificate
may rely on the word or line count of the word-processing system used to prepare
the brief The certificate must state either:



(i) the number of words in the brief; or

(ii) the number of lines of monospaced type in the brief

No example of the certificate required by Rule 32(a)(7)(C) is provided in the Appendix of

Forms to FRAP. Mr. Munford has suggested that a Form 6 be added to the Appendix to provide

an illustrative form that parties could use (but would not be required to use) to meet their

obligations under Rule 32(a)(7)(C).

Attached are four alternative drafts of the Form 6:

The first ("Alternative A") meets the bare bones requirements of Rule 32(a)(7)(C): It

certifies either that the brief meets the word limitation of Rule 32(a)(7)(B) or that the brief uses a

monospaced typeface and meets the line limitation of Rule 32(a)(7)(B).

The second ("Alternative B") contains the information found in the first version of

Form 6, and goes on to provide information about whether the brief has been prepared in a

proportionally spaced typeface or a monospaced typeface. If the former, the certificate identifies

the word processing program used to produce the brief, the font size, and the type style name; if

the latter, the certificate identifies the word processing program used to produce the brief, the

type style name, and the number of characters per inch. This information is not required by Rule

32(a)(7)(C), but it would assist the clerks in enforcing other provisions of Rule 37 (particularly

Rule 37(a)(5) and (6)).

The third ("Alternative C") is identical to the first, except that instead of asking a party to

state the exact number of words or lines in the brief, it merely requires the party to certify that the

brief does not exceed 14,000 words or 1,300 lines (7,000 words or 650 lines in the case of a reply

brief). This would spare an attorney whose brief is in obvious compliance with the type volume

-2-



limitations from having to re-count the words or lines of the brief if he or she makes last minute

revisions. At the same time, this version of Form 6 may not comply with the literal terms of Rule

32(a)(7)(C), which requires that "[t]he certificate must state either (i) the number of words in the

brief, or (ii) the number of lines of monospaced type in the brief."

The fourth ("Alternative D") is identical to the second, except that, like the third version

of Form 6, it does not require a party to specify the precise number of words or lines in the brief,

but only to certify that the number does not exceed 14,000 or 1,300, respectively (7,000 or 650,

respectively, in the case of a reply brief).

Attached please find the following: (1) The "short" versions of a draft Form 6

("Alternative A" and "Alternative C"); (2) The "expanded" versions of a Form 6 ("Alternative B"

and "Alternative D"); (3) A copy of restylized Rule 32; and (4) Copies of the local rules of the

Fifth, Seventh, and Ninth Circuits regarding certifying compliance with type volume limitations.
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1 ALTERNATIVE A
2
3 Form 6. Certificate of Compliance With Rule 32(a)(7)(B)
4
5 Certificate of Compliance With Type Volume Limitations
6
7 This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
8 because this brief contains [state the number oA words, excluding the parts of the brief exempted
9 by Fed. R. App. P. 32(a)(7)(B)(iii).

10
11 or
12
13 This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
14 because this brief uses a monospaced typeface and contains [state the number of] lines of text,
15 excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
16
17 (S)_
18
19 Attorney for
20
2 1 Dated:
22
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1 ALTERNATIVE B
2
3 Form 6. Certificate of Compliance With Rule 32(a)(7)(B)
4
5 Certificate of Compliance With Type Volume Limitations
6
7 1. This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
8 because this brief contains [state the number o] words, excluding the parts of the brief exempted
9 by Fed. R. App. P. 32(a)(7)(B)(iii).

10
11 or
12
13 1. This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
14 because this brief uses a monospaced typeface and contains [state the number oj] lines of text,
15 excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
16
17 2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the
18 type style requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a
19 proportionally spaced typeface using [state name and version of word processing program] in
20 [state font size and name of type style].
21
22 or
23
24 2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the
25 type style requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a
26 monospaced typeface using [state name and version of word processing program] with [state
27 number of characters per inch and name of type style].
28
29 (S)_
30
31 Attorney for
32
33 Dated:
34

-5-



I ALTERNATIVE C
2
3 Form 6. Certificate of Compliance With Rule 32(a)(7)(B)4
5 Certificate of Compliance With Type Volume Limitations
6
7 This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)8 because
9

10 this is a principal brief and contains no more than 14,000 words, or11
12 this is a reply brief and contains no more than 7,000 words,
13
14 excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
15
16 or
17
18 This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)19 because this brief uses a monospaced typeface and
20
21 this is a principal brief and contains no more than 1,300 lines of text, or22
23 this is a reply brief and contains no more than 600 lines of text,24
25 excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
26
27 (s)_
28
29 Attorney for
30
31 Dated:
32
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I ALTERNATIVE D
2
3 Form 6. Certificate of Compliance With Rule 32(a)(7)(B)
4
5 Certificate of Compliance With Type Volume Limitations
6
7 1. This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
8 because
9

10 this is a principal brief and contains no more than 14,000 words, or
11
12 this is a reply brief and contains no more than 7,000 words,
13
14 excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
15
16 or
17
18 1. This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
19 because this brief uses a monospaced typeface and
20
21 this is a principal brief and contains no more than 1,300 lines of text, or
22
23 this is a reply brief and contains no more than 600 lines of text,
24
25 excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).
26
27 2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the28 type style requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a29 proportionally spaced typeface using [state name and version of word processing program] in30 [state font size and name of type style].
31
32 or
33
34 2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the35 type style requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a36 monospaced typeface using [state name and version of wordprocessing program] with [state37 number of characters per inch and name of type style].
38
39 (S)_
40
41 Attorney for
42
43 Dated:
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FEDERAL RULES OF APPELLATE PROCEDURE 63

(b) Number of Copies. Twenty-five copies of each brief must befiled with the clerk and 2 copies must be served on counsel foreach separately represented party. An unrepresented partyproceeding in forma pauperis must file 4 legible copies with theclerk, and one copy must be served on counsel for each separatelyrepresented party. The court may by local rule or by order in aparticular case require the filing or service of a different number.

(c) Consequence of Failure to File. If an appellant fails to file abrief within the time provided by this rule, or within an extendedtime, an appellee may move to. dismiss the appeal. An appelleewho fails to file a brief will not be heard at oral argument unlessthe court grants permission.

Rule 32. Form of Briefs, Appendices, and Other
Papers

(a) Form of a Brief.

(1) Reproduction.

(A) A brief may be reproduced by any process that yields aclear black image on light paper. The paper must beopaque and unglazed. Only one side of the paper may beused.

(B) Text musE be reproduced with a clarity that equals orexceeds the output of a laser printer.

(C) Photographs, illustrations, and tables may be reproduced
by any method that results in a good copy of the original;a glossy finish is acceptable if the original is glossy.



64 FEDERAL RULES OF APPELLATE PROCEDURE

(2) Cover. Except for filings by unrepresented parties, the coverof the appellant's brief must be blue; the appellee's, red; anintervenor's or amicus curiae's, green; and any reply brief,gray. The front cover of a brief must contain:

(A) the number of the case centered at the top;

(B) the name of the court;

(C) the title of the case (see Rule 12(a));

(D) the nature of the proceeding (e.g., Appeal, Petition for
Review) and the name of the court, agency, or board
below;

(E) the title of the brief, identifying the party or parties forwhom the brief is filed; and

(F) the name, office address, and telephone number ofcounsel representing the party for whom the brief is filed.

(3) Binding. The brief must be bound in any manner that issecure, does not obscure the text, and permits the brief to liereasonably flat when open.

(4) Paper Size, Line Spacing, and Margins. The brief must beon 8 V/2 by 11 inch paper. The text must be double-spaced, butquotations more than two lines long may be indented andsingle-spaced. Headings and footnotes may be single-spaced.
Margins must be at least one inch on all four sides. Pagenumbers may be placed in the margins, but no text mayappear there.



FEDERAL RULES OF APPELLATE PROCEDURE 65

(5) Typeface. Either a proportionally spaced or a monospaced
face may be used.

(A) A proportionally spaced face must include serifs, but
sans-serif type maybe used in headings and captions. A
proportionally spaced face must be 14-point or larger.

(B) A monospaced face may not contain more than 10 I/2
characters per inch.

(6) Type Styles. A brief must be set in a plain, roman style,
although italics or boldface may be used for emphasis. Case
names must be italicized or underlined.

(7) Length.

(A) Page limitation. A principal brief may not exceed 30
pages, or a reply brief 15 pages, unless it complies with
Rule 32(a)(7)(B) and (C).

(B) Type-volume limitation.

(i) A principal brief is acceptable if:

* it contains no more than 14,000 words; or
* it uses a monospaced face and contains no more

than 1,300 lines of text.

(ii) A reply brief is acceptable if it contains no more
than half of the type volume specified in Rule
32(a)(7)(B)(i).



66 FEDERAL RULES OF APPELLATE PROCEDURE

(iii) Headings, footnotes, and quotations count toward
the word and line limitations. The corporate
disclosure statement, table of contents, table of
citations, statement with respect to oral argument,
any addendum containing statutes, rules or
regulations, and any certificates of counsel do not
count toward the limitation.

(C) Certificate of compliance. A brief submitted under
Rule 32(a)(7)(B) must include a certificate by the
attorney, or an unrepresented party, that the brief
complies with the type-volume limitation. The person
preparing the certificate may rely on the word or line
count of the word-processing system used to prepare the
brief. The certificate must state either:

(i) the number of words in the brief; or

(ii) the number of lines of monospaced type in the brief.

(b) Form of an Appendix. An appendix must comply with Rule32(a)(1), (2), (3), and (4), with the following exceptions:

(1) The cover of a separately bound appendix must be white.

(2) An appendix may include a legible photocopy of any
document found in the record or of a printed judicial oragency decision.

(3) When necessary to facilitate inclusion of odd-sized
documents such as technical drawings, an appendix may be asize other than 8 V/z by 11 inches, and need not lie reasonably
flat when opened.



FEDERAL RULES OF APPELLATE PROCEDURE 67

(c) Form of Other Papers.

(1) Motion. The form of a motion is governed by Rule 27(d).

(2) Other Papers. Any other paper, including a petition forrehearing and a petition for rehearing en banc, and anyresponse to such a petition, must be reproduced in the mannerprescribed by Rule 32(a), with the following exceptions:

(A) a cover is not necessary if the caption and signature page
of the paper together contain the infornation required by
Rule 32(a)(2); and

(B) Rule 32(a)(7) does not apply.

(d) Local Variation. Every court of appeals must accept documentsthat comply with the form requirements of this rule. By local ruleor order in a particular case a court of appeals may acceptdocuments that do not meet all of the form requirements of thisrule.

Rule 33. Appeal Conferences

The court may direct the attorneys - and, when appropriate, theparties - to participate in one or more conferences to address anymatter that may aid in disposing of the proceedings, includingsimplifying the issues and discussing settlement. A judge or otherperson designated by the court may preside over the conference,which may be conducted in person or by telephone. Before asettlement conference, the attorneys must consult with their clientsand obtain as much authority as feasible to settle the case. The courtmay, as a result of the conference, enter an order controlling thecourse of the proceedings or implementing any settlement agreement.
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REVISED CERTIFICATE OF COMPLIANMCE

(PLACE TRIS AB LAST DOCET IN YOUR BRIEF BEFORE THE BACK COVER)

d Pursuant to STE CIR. R. 32.2.7(e), the undersigned certifies this

2
brief complies with the type-volume limitations of STE CIR. R.

e

d 32.2.7(b).

n .1 EXCLUSIVE OF TlE EXEMPTED PORTIONS IN STx CSR. R. 32.2.7(b) (3),

THE BRIEF CONTAINS (select one):

ie
A. words, OR

B. lines of text in monospaced typeface.

2. THE BRIEF HAS BEEN PREPARED (select one):

A. in proportionally spaced typeface using:

)U
software Name and Version:

in (Typeface Name and Font Size): , OR

it B. in monospaced (nonproportionally spaced) typeface using:

te Typeface name and number of characters per inch:

,e

3. IF THE COURT SO REQUESTS, THE UNDERSIGNED WILL 
PROVIDE AN

ELECTRONIC VERSION OF THE BRIEF AND/OR A COPY 
OF THE WORD OR

LINE PRINTOUT.

4 THE UNDERSIGNED UNDERSTANDS A MATERIAL MISREPRESENTATION

IN COMPLETING THIS CERTIFICATE, OR CIRCUMVENTION 
OF THE TYPE-

VOLUME LIMITS IN STR CiR. R. 32.2.7, KAY RESULT IN THE COURT'S

STRIKING THE BRIEF AND IMPOSING SANCTIONS AGAINST 
THE PERSON

SIGNING THE BRIEF.

Signature of filing party

(PLACE THIS AS LAST DOCUMENT IN BRIEF BEFORE BACK COVER)
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Fifth Circuit Rule 32.2.7

32.2.7 Length.

(a) Page Limitation. A principal brief may not exceed 30 pages, or a reply
brief 15 pages, unless it complies with 5th Cir. R. 32.2.7(b) and (c).

(b) Type-volume Limitation.

(1) A principal brief is acceptable if: it contains no more than 14,000
words; or, it uses a monospaced face and contains no more than 1,300 lines
of text.

(2) A reply brief is acceptable if it contains no more than half of the
type-volume specified in 5th Cir. R. 32.2.7(b)(1).

(3) Headings, footnotes, and quotations count toward the word and line
limitations. The corporate disclosure statement, table of contents, table of
citations, statement with respect to oral argument, and any addendum
containing statutes, rules, or regulations, and any certificates of counsel do
not count toward the limitation. A "Brief of Appellees/Cross-Appellants"
and a "Reply Brief of Cross Appellees/Appellants" are considered principal
briefs for purposes of the page length and word-volume length limitations.

(c) Certificate of Compliance. A brief submitted under 5th Cir. R. 32.2.7(b)
must include a certificate by the attorney, or an unrepresented party, that the brief complies with
the type-volume limitation. The person preparing the certificate may rely on the word or line
count of the word-processing system used to prepare the brief. The form of the certificate will
be available from the clerk's office and must state either the number of words in the brief or the
number of lines of monospaced type in the brief. In addition, the preparer must identify the name
and version of the word-processing system used and must agree to furnish the court an electronic
version of the brief upon request. A material misrepresentation may result in striking the brief
and in sanctions against the person signing the brief.

PD3-98 12579.1
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Circuit Rule 32 CA-SAvE Dm CItcurr

or fax machine is not acceptable in either a brief or an appendix. Photo-
reductions of original documents are not acceptable.
(2) Photographs, illustrations, and tables may be reproduced by any
method that results in a good copy of the original; a glossy finish is ac-
ceptable if the original is glossy.

(b) Typeface. Either.a proportionally spaced or a monospaced face may be
used.

(1) A proportionally spaced face must include serifs, but sans-serif type
may be used in headings and captions. A proportionally spaced face must
be 12-point or larger, in bothbody text and footnotes.
(2y A monospaceci fee may, not contain more than 101/2 characters per
inch.

(c) Type Style. A brief or motion must be set in a plain, roman style, al-
though italics may be used for emphasis. Case names must be italicized or
underlined. The document may use boldface only for case captions, section
names, and argument headings. The document may use all-capitals text only
for case captions and section names. Nevertheless, quoted- passages may use
the original type styks akdcapitalizatioa

(d) Lerigth of a BrieC (1) Page Limitation. A principal brief may not exceed
30 pages, or a reply bi.4 15 pages, unless it complies with Circuit Rule
32(d)(2) and (3).
(2) Type Volume Limitatiew (A) A principal brief is acceptable if it

contains no more than the greater of 14,000 words, 75,000 characters
(excluding punctuation and spaces), or 90,000 characters (including
punctuation and space*. A brief using a monospaced face also is ac-
ceptable if it does not contain more than 1,300 lines of text.
(B) A reply brief is acceptable if it contains no more than half of the
type volume specified in Circuit Rule 32(d)(2)(A).
(C) Headings, fonotnot 0 and quotations count toward the word',
character, and. line limitations. The. corporate disclosure statement,
table of contents; table-of citatiMs, statement with respect to oral argu-
ment, any add^&dum conffining statutes, rules, or regubtions, and any
certificates of o el do not count toward the limitations.

(3) Certtfeiate o.C Compliance. ?A brief submitted under Circuit Rule
32(d)(2) murt include a certificate by-the attorney! or an unreptcsented
party, that the brief complies with the type volume limitation. The certif-
icate must stAte tiitAmber hb WWdsnchaticteMr, or hes of Wpe in th*
brief, and the namqapd versio of the wQrd-procewin sytpe employe
The person preparing the certificate may rely on the word or character
copmt of t ewopr *so swi sE d toxpr pq the brid. *

(Added Jan. 1. 199Qr amended Jat .J 19?-,.Feb. L1 1992; Javi l,19964an.
1, 1997.) r .v *
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-(C Headings, footnotes, and quotations count toward the word,
character, and line limitations. The corporate disclosurc state-
ment, table of contents, table of citations, statement with respect
Lo oral axguuticxt, any addendum containing statutes, rules, or
regulations, and any certificates of counsel do not count toward
the limitations.

(3) Certificate of Compliance. A brief submitted under Circuit Rule 32(d)(2)
must include a certificate by the attornepy, or an unrepresented party,
tat the brief complies with the type volume limitation. Bhe
4er.ii-4eate-must statc the number of; ::erdz, t. teers, zr-incs of ypo
in thc brief, and -ame ainc de-sion o pring System
cuspid ed. The person prepa~ing the certificate may rely on the word
or Ehafaete line count of the word-processin-Lg system used to.v
p repar th re.TecejHaa0p

I -i) Renumb!r of words in the bnef, or'

9. Circuit Rule 34(g) is amended to conform to changes in Circuit Rule 28:

(g) Citation of Aithorities at Oral Argument. Counsel may not cite or
dSc-ur; a rase at oral argument unless the case has beer, cited in one of the
briefs or drawn to the attention of the court and opposing counsel by a
filing under red. R. App. P. 28(i) Ru 8 Feel Ra i ad Circui
Rmue 26(j). The filing may be made on the day of oral argument, if
absolutely necessary, but should be made sooner.

10. Circui: Rule 3d is rescinded as redundant with Fed. R. App. P. 38.

11. Circu:t Rule 4U((c, and (d) are amended to reflect changes in the
national rules:

(c) Time for Filing Afte- Decision in Agency Case. The date on which this
court enters a final order or files a dispositive opinion is the date of the
"entri of judgment" for the purpose of comnencing the -nnuing -eithe 11
de period for filing a petition for rehearing in accordance with Fed, R.
AP. T. 40 Hule 40(a), Fet. R. Ajnp. P., notwithistanding the fact that a
formal derailed judgment is entered at a later date.

(d) Timefor Filing after Decision from the Bench. The 1 4 -d.ay time limit for
filing a petition for rehearing shall -an trom the date of this court's written
order following a decision from the bench.

12. Circuit Rule 54 refers to Supreme Court Rule 52.3. This reference is
changed to Supreme Court Rule 45.3 to match amendments to that Court's
nrie.

13. Circuit Rule 60(b) "magistrate" is changed to "magistrate judge", and
"assistant circuit executive" to "deputy circuit executive."



Office of the Clerk
UST OF APPEALS FOR THE NINTH CIRCUIT

UNITED STATESCOUT95 Seventh Street
San Francisco, California 94103

Cathy A. Catterson (415) 556-9800
Clerk of Court

February 9, 1998

NOTICE AND OPPORTUNITY FOR COMMENT ON
PROPOSED AMENDMENTS TO THE CIRCUIT RULES

Comments are invited on the following proposed amendments to the Rules of the United
States Court of Appeals for the Ninth Circuit. Comments should be submitted to Cathy A.
Catterson, Clerk/Court Executive, no later than March 20, 1998. Proposed amendments or new
rules are in bold and italicized.

1. CIRCUIT RULE 4-1 - COUNSEL I CRIMINAL APPEALS

(d) Post Appeal Proceedings

If the decision of this court is advers to the client, counsel shall advise the client of the
right to initiate a further review by the filing a petition for a writ of certiorari in the United
States Supreme Court ad. [If requested to d so by the client, counsel shall file such a petition
if in counsel's considered judgment sufficie grounds exist. If the client does not request that
counselfile a petition for a writ of certiorari, ounsel shall file with the Clerk of this Court a
statement to that effect, signed by the counse and the client. If the client refuses to sign, counsel
shall so state.

If the client requests that counsel ft a petition for a writ of certiorari. counsel may,
within twenty-one (21 ) days after the entry fjudgment or denial of a petition for rehearing,
move for leave to withdraw if eouns I that a petit for eert would be fiivols
in counsel's considered judgment, there as no grounds for seeking Supreme Court review
that are non-frivolous and consistent with he standards for filing a petition. &g Sup. Ct. R.
10. A conclusory statement of frivolity is t a sufficient basis for withdrawal. 5m Austin v.
United States, 513 U.S. 5 (1994) (per curi ). In addition [C]ounsel shall also, within this same
period, so advise the lient in, writing serve the motion to withdraw on the client and inform the
client, in writing, regarding the procedure for filing a petition for a writ of certiorari. preo If
relieved by this Court, counsel shall withi seven (7) days after such motion is granted, notify
the client, in writing, and, if unable to do s , inform this Court.



supplemental excerpts and shall serve one (1) cop of such excerpts of record on each of theother parties.

(b) If a supplemental brieffiledpursu t to court order requires review ofportionsof the reporter's transcript or documents not incled in any previously filed excerpts, theparty filing the supplemental brief shall, at the ti e the supplemental brief is filed, fileadditional excerpts of record. The party shalfile ve (5) copies of the excerpts. TRlepet andshall serve one (1) copy of such excerpts of recor on each of the other parties.

Purpose of Amendment: To permit supplemental xcerpts of record without motion.

Circuit Rule 17-1.7 F rther Excerpts o Record

The provisions for further excerpts shal be governed by Ninth Circuit Rule 30-1. 7,with references in Rule 30-1. 7 to appellant b as references to petitioner.

5. AMENDMENTS TO CIRCUIT RULE 32, FORM OF BRIEFS

(e)(4) Certificatione of Compliance: Each copy of the brief must contain beaeee npanied-by a completed certificateisn of compliance as found in the Appendix to the rulesunder Form 8.

(i) Thc H1;rIf is pripert enately spaeed, togetherwit thc l peae, p isi2c ardword eattitt --

(ii) the brief uses anionespneed typefeee, togethez with the inunbe. of elr~tiffet perinch, and word coupt, or the numbcr of cvted pages (1) or (2) (i) abet

A party preparing this certificate may rely on the word count of the wordprocessing system used to prepare the brief. The certification is not included in calculating thebrief's length.

Form 8. Certification Pursuant to Circuit Rule 32(e)*(4), Form of Brief

Pursuant to Ninth Circuit Rule 32(e)(4)(4), I certify that the J ob2 w attachedbrief is

El Uses proportionately spaced type of 14 points or more and containswords or

98rules\comment.ul 
- 5 -

2/9/98



CA9
0 Uses monospaced type, has 10.5 or fewer characters per inch and

0 Does not exceed 40 pages (opening and answering briefs) or 20 pages
(reply briefs)

O3 Contains words

DATE SIGNATURE OF ATTORNEY OR
UNREPRESENTED PARTY

Purpose of Amendment: To provide clearer guidance on the requirements of Circuit Rule 32.

98rules\comment rul -6- 
2/9/98
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MEMORANDUM

DATE: February 20, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item Nos. 97-31 and 98-01

Attached is a draft amendment to Rule 47(a)(1) and a draft Advisory Committee Note.

The amendment would do two things: First, it would bar the enforcement of any local rule that

had not been filed with the Administrative Office. Second, it would require that any change to a

local rule must take effect on December 1, barring an emergency.

The amendment was prompted by the Local Rules Project, which recommended, in its

final report to the Standing Committee, that FRAP 47 be amended "to provide that local rule

amendments and additions be made effective on only specified dates (e.g., January I of each year

only or January 1 and July 1 of each year)." Daniel R. Coquillette & Mary P. Squiers, Report of

the Local Rules Project: Local Rules on Appellate Practice 79 (Jan. 14, 1991).

The amendment was also prompted by the American Academy of Appellate Lawyers,

which, like the Local Rules Project, has recommended a uniform effective date for changes in the

local rules. Obviously, it is difficult for those members of the Academy who practice in more than

one court of appeals to keep abreast of changes to several sets of local rules. Providing a uniform

effective date would ease this burden, as counsel would know that, barring an emergency, no local

rule would be changed except on, say, December 1.



Finally, the amendment was prompted by the Standing Committee. At its January 1998

meeting, the Standing Committee expressed considerable frustration with the proliferation of local

rules. It also expressed disappointment that the modest steps that have been taken to address that

proliferation have had little success. Courts have widely ignored the requirements of FRAP

47(a)(1), FRCP 83(a)(1), and FRCrP 57(a)&(c) that local rules be furnished to the Administrative

Office and that local rules be numbered pursuant to the uniform numbering system prescribed by

the Judicial Conference.

The Standing Committee clearly wants to "do something" about the proliferation of local

rules. The Standing Committee defeated by one vote a motion that the Advisory Committees be

instructed to draft rules limiting the number of local rules that any one court could promulgate.

As a less drastic alternative, the Standing Committee directed the Advisory Committees to

consider amending their rules so as to provide a uniform effective date for changes in local rules

and to provide that no rule could be enforced until it had been filed with the Administrative

Office.

The attached amendment to FRAP 47(a)(1) attempts to respond to these concerns. I

chose to split Rule 47(a)(1) into three subsections because, as written, the rule is already one of

the longest of the restylized rules. I did not want to add two more sentences to an already long

rule. The operative language of Rule 47(a)(1) remains unchanged.

December 1 made sense as the uniform effective date for several reasons. First, it is, of

course, the effective date of changes to FRAP, as well as to other federal rules. Specifying a

December 1 effective date for local rules makes it possible for attorneys to acquaint themselves

with changes to local rules at the same time that they are acquainting themselves with changes to

-2-



national rules. Second, a uniform effective date of December 1 means that on those occasions on

which a change in FRAP requires (or at least inspires) a change in local rules, the changes to the

national and local rules can take effect on the same date. Finally, December 1 fits nicely with the

deadlines of the two major legal publishers. Updates to the USCA are published in late January.

West Publishing informs me that changes to the local rules given to them as late as the first week

of January can be included in the USCA updates that are published later that month.'

The popular softbound state rules compilations distributed by West and by LEXIS Law

Publishing ("LLP") are published at various times during the year, depending upon each state

legislature's schedule. As far as West and LLP are concerned, a December 1 effective date is as

good as any other when it comes to the state rules compilations. Supplements to the USCS

(published by LLP) are shipped in May, and include all changes received by LLP by the end of

February.

Most of the courts of appeals do not address the question of the effective date of changes

to local rules in the local rules themselves. Only CAI2 and CA93 have a local rule that establishes

a uniform date for future changes to local rules. However, other circuits may observe a uniform

'March 1 might also serve well as the uniform effective date. Attorneys who subscribe to

the USCA would then have new local rules in hand before they take effect.

2 "Except in special circumstances, amendments to these Rules will become effective on a

day of the year to be designated by the court as Rule Day, which will be chosen in so far as

possible to insure maximum availability in published sources." CAI Local Rule 47.4. I am told

by the Circuit Executive that this rule is ignored. CAI does not, in fact, observe a "Rule Day."

3 "Amendments to these rules shall be effective on January 1 or July 1 following their

adoption, unless otherwise directed by the Court." CA9 Local Rule 47-1.

-3-



date as a matter of unwritten practice. For example, at our last meeting, Pat Fisher reported that

CAI0 attempts to make all changes to local rules effective on January 1.

Attached is a copy of Gregory C. Sisk, The Balkanization of Appellate Justice: The

Proliferation of Local Rules in the Federal Circuits, 68 U. COLO. L. REV. 1 (1997). The article

was circulated to members of the Advisory Committee a year or so ago, but, given the turnover in

the membership of the Committee, and given the need to focus on the proliferation of local rules

in connection with this proposed amendment to Rule 47(a)(1), Judge Garwood thought it might

be helpful to include the article in your materials. Also attached is a copy of the relevant

recommendation of the Local Rules Project.

-4-



1 Rule 47. Local Rules by Courts of Appeals

2 (a) Local Rules.

3 (1) Promulgation of Local Rules.

4 (A) Each court of appeals acting by a majority of its judges in regular active

5 service may, after giving appropriate public notice and opportunity for

6 comment, make and amend rules governing its practice. A generally

7 applicable direction to parties or lawyers regarding practice before a court

8 must be in a local rule rather than an internal operating procedure or

9 standing order. A local rule must be consistent with - but not duplicative

10 of- Acts of Congress and rules adopted under 28 U. S.C. § 2072 and

11 must conform to any uniform numbering system prescribed by the Judicial

12 Conference of the United States.

13 ) Each circuit clerk must send the Administrative Office of the United States

14 Courts a copy of each local rule and internal operating procedure when it is

15 promulgated or amended. A local rule or internal operating procedure

16 must not be enforced before it is received by the Administrative Office of

17 the United States Courts.

18 (C) An amendment to the local rules or internal operating procedures of a

19 court of appeals must take effect on the December 1 following its adoption,

20 unless a majority of the court's judges in regular active service determines

21 that there is an immediate need for the amendment.



I Advisory Committee Note

2 Subdivision (a)(1). Rule 47(a)(1) has been divided into subparts. Former Rule 47(a)(1),

3 with the exception of the final sentence, now appears as Rule 47(a)(1)(A). The final sentence of

4 former Rule 47(a)(1) has become the first sentence of Rule 47(a)(1)(B).
5
6 Two substantive changes have been made to Rule 47(a)(1). First, the second sentence of

7 Rule 47(a)( 1 )(B) has been added to bar the enforcement of any local rule or internal operating

8 procedure - or any change to any local rule or internal operating procedure - prior to the time

9 that it is received by the Administrative Office of the United States Courts. Second, Rule

10 47(a)(1)(C) has been added to provide a uniform effective date for changes to local rules and

11 internal operating procedures. Such changes will take effect on December 1 of each year, absent

12 exigent circumstances.
13
14 The changes to Rule 47(a)(1) are prompted by the continuing concern of the bench and

15 bar over the proliferation of local rules. See Gregory C. Sisk, The Balkanization of Appellate

16 Justice: The Proliferation of Local Rules in the Federal Circuits, 68 U. CoLo. L. REv. 1 (1997).

17 That proliferation creates a hardship for attorneys who practice in more than one court of appeals.

18 Not only do those attorneys have to become familiar with several sets of local rules, they also

19 must be continually on guard for changes to the local rules. In addition, although Rule 47(a)( 1)

20 requires that local rules be sent to the Administrative Office, compliance with that directive has

21 been inconsistent. By barring enforcement of any rule that has not been received by the

22 Administrative Office, the Committee hopes to increase compliance with Rule 47(a)(1) and to

23 ensure that current local rules of all of the courts of appeals are available from a single source.

-6-



COMMtTTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON. D.C. 205A4

RODCRT C. KEETON4 CHAIRNE Or ADVISORY CoMlIrCS
C--A. t sKENNsEfTH F. RIPPLE
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SAM C. POITCR. JR.

JAMES C. MACKLIN. JP WILUAN TERREL HES

EDWARD LEAVY

Memorandum

1T: Committee on Rules of Practice and Procedure

FROM: Daniel R. Coquillette, Reporter, and
Mary P. Squiers, Director, Local Rules Project

RE: Report of the Local Rules Project:
Local Rules on Appellate Practice

DATE. January 14, 1991

Attached for your review and comment at the meeting of the
Committee on Rules of Practice and Procedure scheduled for February 4, 1991 is

v the Report of the Local Rules Project concerning the local rules on appellate
practice. The Report will consist of three sections. Two of these sections are
attached and the third section will arrive under separate cover. The format of
this material is quite similar to that of the Project Report on Local Civil Rules
that you reviewed two years ago and the Report on Admiralty Rules that you
reviewed last summer.

The first section consists of a discussion and analysis of the existing
local rules on appellate practice. The rules are discussed by topic. The topics
covered in this material are arranged according to the Appellate Rules.
Within the discussion of each topic, the material is further arranged into one
or more of the following four categories: 1. Rules that Should Remain Subject
to Local Variation; 2. Rules that Repeat; 3. Rules that Conflict; and, 4. Rules
that Form a Topic for Advisory Committee Review. There are local rules which
do not correspond to any existing provision of an Appellate Rule. If such rules
were appropriately the subject of one particular Appellate Rule, then the
discussion was set forth under that Rule, as an additional subheading. If the
rules did not relate to any Supplemental Rule. they were discussed under the
heading "Miscellaneous."

The second portion of the material are lists of the local appellate
rules of each individual circuit court. Each of these lists contains the local
apl'lAhzte rules of a particular court, using its original numbering system.
ELch rule is numbered and, then, identified as a repetitive local rule, an
inconsistent local rule, a rule that should emin subject to local variation, or
a rule that should be incorporated into the Appellatc Rules There is also a

s ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~* .r
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Criminal Justice Act, 18 U.S.C. §3006A. E.g., 1st Cir. LR46.5; 11th Cir. LR46-1; 7th

Cir. LR4. Seven of the courts have I cal rules that discuss the qualifications

for law student admission. E.g.. 2d Cir. LR46; 4th Cir. LR46(a): 8th Cir. LR23. All

of these local rules are appropriately the subject of local rulemaking.

Nine of the courts also hav rules addressing the discipline

procedures used by the courts. E.g., Is Cir. LR46.2; 7th Cir. LR46; 11th Cir.

LR46-1. These rules should also rem in as local directives.

Rule 47. Rules by Courts of Appeals

Seven circuit courts have directives addressing the local rulemaking

procedures of the courts. Two of the rules repeat Appellate Rule 47. Other

rules in the six courts should remain subject to local variation. The Local

Rules Project suggests that the Advisory Committee consider amending this

Appellate Rule to include a uniform effective date for local rule amendments

and additions.

RULES THAT REPEAT

Two courts have directives that repeat the procedure for the court to

use in making local rules as set forth in Appellate Rule 47. D.C. Cir. Hdbk. 1.D;

3d Cir. LRI. These rules are unnecessary.

RULES SUBJECT TO LOCAL VARIATION

Six of the courts have rules that supplement Appellate Rule 47 and

should, therefore, remail: subject to local variation. For example, all of these

courts have rules authorizing the formation of an advisory committee to

review and comment on proposed rule changes as required by section 2077(b)

of Title 28. See 28 U.S.C. §2077(b); e.g., 101h Cir. LR47.3 (describes composition

of the committee, its meetings and its duties); 7th Cir. LR47 (describes
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composition of the committee); 6th Cir. LR27 (describes purpose of the

committee, its membership, the terms of office, and the schedule of meetings).

Other local rules explain the rulemaking process. E.g., Ist Cir. LR47.3 (explains

how comments from the public are solicited); 4th Cir. LR47(a) (explains

general procedure); D.C. Cir. LR22 (explains general procedure).

A TOPIC FOR ADVISORY COMMITTEE REVIEW

The Local Rules project recommends that the Advisory Committee

consider amending Appellate Rule 47 to provide that local rule amendments

and additions be made effective on only specified dates (e.g., January I of each

year only or January I and July I of each year). Such a uniform date for rule

changes and additions would minimize confusion among practitioners. An

attorney would not be forced to secure a new copy of the local rules each time

he or she had an appeal before a particular court to check if one local rule in

that court had been amended. Rather, the attorney could assume the local

rules provided by the court were accurate for a certain and defined period of

time.

Rule 48. Title

Miscellaneous ourthouse Library

RULES SUBJECT T LOCAL VARIATION

Ten of the courts have local res that discuss the use and funding of

the courthouse library. E.g., 1st Cir. 45.2 (describes who has access to the

library); 3d Cir. LR7 (describes who hs access, the role of the librarian, and

how the library is funded); Fcd. Cir. L 54 (describes who has access). These

rules should remain subject to local ariation.
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MEMORANDUM

DATE: February 20, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 97-41

The Acting Solicitor General has requested that the Federal Rules of Appellate Procedure

be amended to provide that the time to appeal an order granting or denying an application for a

writ of error coram nobis should be as provided in Rule 4(a) (which governs appeals in civil

cases) rather than as provided in Rule 4(b) (which governs appeals in criminal cases). Attached is

a letter from the Acting Solicitor General, a draft amendment to Rule 4(a), and a draft Advisory

Committee Note. The Acting Solicitor General describes the reasons for his request in his letter,

but some additional background may nevertheless be helpful:

At common law, a litigant could apply for a writ of error coram nobis to set aside a civil

or criminal judgment - even a very old civil or criminal judgment - on account of errors of fact

that were "material to the validity and regularity of the legal proceeding" that had produced the

judgment. United States v. Mayer, 235 U.S. 55, 67-68 (1914). Thus, a person against whom a

civil judgment had been entered could seek a writ of error coram nobis, even if she had long ago

satisfied that judgment. Or a person who had been convicted of a crime could seek a writ of error

coram nobis, even if he had long ago served his full sentence and been released from prison.

In 1946, Fed. R. Civ. P. 60(b) was amended to expressly "abolish[]" writs of error coram

nobis in civil cases. Two years later, Congress enacted 28 U.S.C. § 2255, the purpose of which



(according to the legislative history) was to "restate[], clarif~y] and simplifly] the procedure in the

nature of the ancient writ of error coram nobis." Thus, the writ of error coram nobis appeared to

be dead: In civil cases, it had been abolished by Fed. R. Civ. P. 60(b), and in criminal cases, it

seemed to have been subsumed within § 2255.

In 1953, however, the Supreme Court held, 5-4, that litigants could continue to seek a

writ of error coram nobis in federal court in at least one narrow circumstance. According to the

Court, a person who had been convicted of a crime, served his full sentence, and been released

from custody, could later seek a writ of error coram nobis to set aside that conviction if he was

continuing to suffer some legal disadvantage on account of it. United States v. Morgan, 346 U.S.

502 (1954).' The Court found that authority to issue a writ of error coram nobis in this

circumstance was extended to the federal courts by the All Writs Act, 28 U.S.C. § 1651(a), and

abolished by neither Fed. R. Civ. P. 60(a) nor § 2255. The Court reasoned that because an

application for a writ of error coram nobis in this circumstance "is a step in the criminal case and

not, like habeas corpus where relief is sought in a separate case and record, the beginning of a

separate civil proceeding," Rule 60(b) of the Federal Rules of Civil Procedure was not intended

to abolish it. Morgan, 346 U.S. at 505 n.4 (emphasis added). Moreover, although an application

for a writ of error coram nobis in this circumstance "is of the same general character as [a

motion] under 28 U.S.C. § 2255," id. at 506 n.4, it is not brought by "[a] prisoner in custody," 28

U.S.C. § 2255 (emphasis added), and thus not directly addressed by the statute. Notwithstanding

'Often these cases arise, as in Morgan itself, when the applicant has been convicted of a

subsequent state or federal crime and, because of his or her prior federal conviction, sentenced

under a repeat offender statute.
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the legislative history to the contrary, the Court refused to hold that § 2255 occupied "the entire

field of remedies in the nature of coram nobis in federal courts." Morgan, 346 U.S. at 510.

In dissent, Justice Minton made three major points. First, authority to issue writs of error

coram nobis had not been granted in the All Writs Act, as such writs were neither "necessary

[n]or appropriate in aid of [the federal court's] jurisdiction[]" nor "agreeable to the usages and

principles of law." Id., 346 U.S. at 514-17 (Minton, J., dissenting). Second, because proceedings

to obtain writs of error coram nobis "are generally considered to be civil in nature," id. at 517,

Fed. R. Civ. P. 60(b) abolished the writ, leaving the applicant to the remedies expressly provided

in Fed. R. Civ. P. 60(b) for attacking final judgments. Id. at 517-18. And third, even if the

majority was correct that "Rule 60(b) is ... inapplicable because coram nobis may be sought by a

motion in the criminal case rather than in a separate, independent proceeding," id. at 518, the writ

of error coram nobis was nevertheless "superceded" by § 2255, id. at 518-19. Congress had, in

§ 2255, provided a "comprehensive procedure for collateral attacks on federal criminal

judgments," and yet had chosen not to "extend the remedy there provided to persons not in

federal custody under the judgment attacked." Id at 519. That being the case, the Court should

"not feel free to do so." Id.

The views of the present members of the Supreme Court may be closer to Justice

Minton's than to those of the Morgan majority. In Carlisle v. United States, 517 U.S. 416

(1996), Justice Scalia, writing for a seven Justice majority, pointed out that "'[tlhe All Writs Act

is a residual source of authority to issue writs that are not otherwise covered by statute. Where a

statute specifically addresses the particular issue at hand, it is that authority, and not the All Writs

Act, that is controlling,"' id. at - (quoting Pennsylvania Bureau of Correction v. United States

-3-



Marshals Service, 474 U.S. 34, 43 (1985)). Justice Scalia asserted that in light of Fed. R. Crim.

P. 29(c) - which specifically sets forth the circumstances under which a motion for a judgment

of acquittal can be brought after the jury is discharged (and which was amended and broadened in

1966) - "'it is difficult to conceive of a situation in a federal criminal case today where [a writ of

coram nobis] would be necessary or appropriate."' Id at (quoting United States v. Smith,

331 U.S. 469, 475 n.4 (1947)).

In short, there is some reason to doubt the continued validity of the writ of error coram

nobis. In civil cases, the writ has been expressly abolished; in criminal cases, the Supreme Court

has stated that it is "'difficult to conceive of a situation"' in which the writ "'would be necessary

or appropriate"' Id. Because Morgan has not been expressly overturned, though, applications

for the writ continue to be brought, those applications continue to be granted or denied by district

courts, and the grants and denials of those applications continue to be appealed. And therein lies

the reason for the attached amendment to Rule 4(a).

The courts of appeals are badly split on the question of whether the grant or denial of a

writ of error coram nobis must be appealed within the time provided by Rule 4(a) (which applies

to appeals in civil cases) or Rule 4(b) (which applies to appeals in criminal cases). As explained

above, writs of error coram nobis are neither "fish nor fowl." The Supreme Court has said both

that applying for the writ is "a step in the criminal case" and that it is "of the same general

character as [seeking relief] under 28 U.S.C. § 2255." Morgan, 346 U.S. at 505-06 n.4. (Section

2255 actions are considered civil in nature.) Given these mixed signals, it is perhaps not

surprising that the courts of appeals cannot agree whether appeals from orders disposing of

applications for writs of error coram nobis should be treated as civil appeals under Rule 4(a) or as

-4-



criminal appeals under Rule 4(b). Compare United States v. Craig, 907 F.2d 653, 655-57,

amended 919 F.2d 57 (7th Cir. 1990), cert. denied, 500 U.S. 917 (1991); United States v.

Cooper, 876 F.2d 1192, 1193-94 (5th Cir. 1989); and United States v. Keogh, 391 F.2d 138, 140

(2d Cir. 1968) (applying the time limitations of Rule 4(a)); with Yasui v. United States, 772 F.2d

1496, 1498-99 (9th Cir. 1985); and United States v. Mills, 430 F.2d 526, 527-28 (8th Cir. 1970),

cert. denied, 400 U.S. 1023 (1971) (applying the time limitations of Rule 4(b)).

The Acting Solicitor General has asked that Rule 4 be amended to specify that the time

limitations of Rule 4(a), and not those of Rule 4(b), should apply to appeals from orders granting

or denying applications for writs of error coram nobis. The justifications for his request are

described in his letter. The Acting Solicitor General further requests that the Advisory Committee

Note accompanying this amendment make clear that the Advisory Committee takes no position on

whether the writ is still available. Rather, the Advisory Committee should do nothing more than

provide that if the writ is still available, the time limitations of Rule 4(a) apply to appeals of

district court orders granting or denying the writ.



1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (1) Time for Filing a Notice of Appeal.

4 (A) In a civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c),

5 the notice of appeal required by Rule 3 must be filed with the district clerk

6 within 30 days after the judgment or order appealed from is entered.

7 (B) When the United States or its officer or agency is a party, the notice of

8 appeal may be filed by any party within 60 days after the judgment or order

9 appealed from is entered.

10 (Q An appeal from an order granting or denying an application for a writ of

11 error coram nobis is an appeal in a civil case for purposes of Rule 4(a).

12

13 Advisory Committee Note

14 Subdivision 4(a)(1)(C). The federal courts of appeals have reached conflicting

15 conclusions about whether an appeal from an order granting or denying an application for a writ

16 of error coram nobis is governed by the time limitations of Rule 4(a) (which apply in civil cases)

17 or by the time limitations in Rule 4(b) (which apply in criminal cases). Compare United States v.

18 Craig, 907 F.2d 653, 655-57, amended 919 F.2d 57 (7th Cir. 1990), cert. denied, 500 U.S. 917

19 (1991); UnitedStates v. Cooper, 876 F.2d 1192, 1193-94 (5th Cir. 1989); and UnitedStates v.

20 Keogh, 391 F.2d 138, 140 (2d Cir. 1968) (applying the time limitations of Rule 4(a)); with Yasui

21 v. United States, 772 F.2d 1496, 1498-99 (9th Cir. 1985); and United States v. Mills, 430 F.2d

22 526, 527-28 (8th Cir. 1970), cert. denied, 400 U.S. 1023 (1971) (applying the time limitations of

23 Rule 4(b)). A new part (C) has been added to Rule 4(a)(1) to resolve this conflict by providing
24 that the time limitations of Rule 4(a) will apply.
25
26 Subsequent to the enactment of Fed. R. Civ. P. 60(b) and 28 U.S.C. § 2255, the Supreme

27 Court has recognized the continued availability of a writ of error coram nobis in at least one

28 narrow circumstance. In 1954, the Court permitted a litigant who had been convicted of a crime,

29 served his full sentence, and been released from prison, but who was continuing to suffer a legal
30 disability on account of the conviction, to seek a writ of error coram nobis to set aside the
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I conviction. United States v. Morgan, 346 U.S. 502 (1954). As the Court recognized, in the
2 Morgan situation an application for a writ of error coram nobis "is of the same general character
3 as [a motion] under 28 U.S.C. § 2255." Id at 506 n.4. Thus, it seems appropriate that the time
4 limitations of Rule 4(a), which apply when a district court grants or denies relief under 28 U.S.C.
5 § 2255, should also apply when a district court grants or denies a writ of error coram nobis. In
6 addition, the strong public interest in the speedy resolution of criminal appeals that is reflected in
7 the shortened deadlines of Rule 4(b) is not present in the Morgan situation, as the party seeking
8 the writ of error coram nobis has already served his or her full sentence.
9

10 Notwithstanding Morgan, it is not clear whether the Supreme Court continues to believe
11 that the writ of error coram nobis is available in federal court. In civil cases, the writ has been
12 expressly abolished by Fed. R. Civ. P. 60(b). In criminal cases, the Supreme Court has recently
13 stated that it has become "'difficult to conceive of a situation"' in which the writ "'would be
14 necessary or appropriate. "' Carlisle v. United States, 517 U.S. 416, (1996) (quoting United
15 States v. Smith, 331 U.S. 469, 475 n.4 (1947)). The amendment to Rule 4(a)(1) is not intended
16 to express any view on this issue; rather, it is merely meant to specify time limitations for appeals
17 in those cases in which federal courts determine that they have authority to issue the writ.
18
19 Rule 4(a)(1)(C) applies only to motions that are in substance, and not merely in form,
20 applications for writs of error coram nobis. Litigants may bring and label as applications for a
21 writ of error coram nobis what are in reality motions for a new trial under Fed. R. Crim. P. 33 or
22 motions for correction or reduction of a sentence under Fed. R. Crim. P. 35. In such cases, the
23 time limitations of Rule 4(b), and not those of Rule 4(a), should be enforced.
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U.S. Department of Justice
Office of the Solicitor General

Washington, D.C 20530

§§ 9 9 97-AP., l
The Honorable James K. Logan
United States Circuit Judge
100 East Park, Suite 204
P.O. Box 790
Olathe, Kansas 66051-0790

Re: Appellate Rules Committee: Proposal to Amend FRAP 4
Concerning Time for Filing Notice of Appeal from an Order
Entered on a Motion for a Writ of Corarn Nobis

Dear Judge Logan:

The Department of Justice recommends that Federal Rule of Appellate Procedure 4 be revised
to provide that the time for appeal from an order entered on a motion for a writ of coram ngbisshould be as provided by FRAP 4(a) (concerning appeals from orders in civil cases). We wouldappreciate it if you could place this matter on the Advisory Committee's docket and schedule thematter for discussion at an appropriate time.

A. Background

The writ of coram nobis was traditionally available to "bring before the court factual errors'material to the validity and regularity of" a civil or criminal trial. Carlisle v. United States, 116 S.Ct. 1460, 1467 (1996) (citation omitted). Congress abolished the writ in civil cases in a 1946
amendment to Federal Rule of Civil Procedure 60(b). SE Fed. R. Civ. P. 60(b). At that time,Congress also enacted 28 U.S.C. 2255, which authorizes a prisoner to collaterally attack a criminal
sentence if he is in custody.

Several years later, the Supreme Court, by a 5-4 vote, held that the writ of coram n bis is stillavailable in criminal cases. Em United States v. Morgan, 346 U.S. 502 (1954). The majority
concluded that courts have jurisdiction to issue corm nob1ia relief under the All-Writs Act, 28 U.S.C.1651, 346 U.S. at 506, and that Federal Rule of Civil Procedure 60(b) did not abolish cora noli5relief in criminal cases because in that context it "is a step in the criminal case and not, like habeas
corpus where relief is sought in a separate case and record, the beginning of a separate civilproceeding," id at 505 n.4. The rnmority also explained that the writ of coran nobhi is "of the same



general character as one under 28 U.S.C. 2255," ibid., presumably in that both types of relief involve
collateral attacks on a criminal sentence.

In Carlisl v. United SIa, 116 S. Ct. 1460 (1996), the Court appeared to call into question
whether coram nobis relief should continue to be available in criminal cases. The Court held that
corar nmbis relief would not have been available to the plaintiff in Carlisle because, among other
reasons, "'[t]he All Writs Act is a residual source of authority to issue writs that are not otherwise
covered by statute,"' ijL at 1467 (citation omitted), and because "'it is difficult to conceive of a
situation in a federal criminal case today where [a writ of corarn nQ isJ would be necessary or
appropriate."' Id. at 1468 (quoting United States v. Smith, 331 U.S. 469, 475 n.4 (1947)).

B. Time for Filing an Appeal From an Order Seeking A Writ of Coram Nobis

The circuits are divided on whether the filing of a notice of appeal from the district court's
grant or denial of a writ of coram nQbiJ is governed by the time period applicable to civil or criminal
appeals.

The Second, Fifth, and Seventh Circuits have concluded that the time limit for civil
appeals applies to coram nobis appeals. S United States v. Craig, 907 F.2d 653
(7th Cir.), amended, 919 F.2d 57, cert. denied, 500 U.S. 917 (1990); United States
v. Coope 876 F.2d 1192 (5th Cir. 1989); United States v. Keogh, 391 F.2d 138 (2d
Cir. 1968).

The Eighth and Ninth Circuits have concluded that the time limit for criminal appeals
applies to coram nobis appeals. Yasui v. United States, 772 F.2d 1496 (9th Cir.
1985); United States v. Mills, 430 F.2d 526 (8th Cir. 1970).

A notice of appeal in a civil case in which the United States is a party must be filed within 60 days
after entry of judgment, or 14 days after another party files a notice of appeal. FRAP 4(a). In a
criminal case, a defendant must file a notice of appeal within ten (10) days after entry of judgment or
the filing of a notice of appeal by the government. The government's notice of appeal in a criminal
case is due 30 days after entry ofjudgment or the filing of a notice of appeal by any defendant. FRAP
4(b).

B. Analysis

As the above discussion shows, whether corm nobia relief is best characterized as criminal
or civil, and whether there are any modern-day circumstances in which coram nQkis relief is properly
available, are matters of continuing controversy. The Committee need not resolve those issues,
however, in order to clarify when a notice of appeal is due from an order seeking a writ of coram
nobis, and eliminate the circuit division noted above.

2



The Rules Enabling Act, 28 U.S.C. 2071, .t m., authorizes the Supreme Court to adopt rules
of practice and procedure for the federal courts unless Congress disapproves those rules. The due,
date of a notice of appeal clearly is a procedural matter, and the Committee does not have to decide
whether a writ of coram nQkis is criminal or civil to prescribe when a notice of appeal in that kind of
a proceeding is due. Rather, all the Committee has to do is decide what the most logical filing period
should be.

We believe it makes sense to treat an appeal from an order seeking a writ of coramnghi as
due when a notice of appeal in a civil case would be due (60 days from entry of judgment when the
United States is a party). Several reasons support that view.

1. In United States v. Morgn, the Supreme Court explained that a writ of coram nobis
is "of the same general character as one under 28 U.S.C. 2255." 346 U.S. at 505 n.4. A notice of
appeal from an order in a Section 2255 proceeding is governed by the deadline for filing a civil
appeal. a Rules Governing Section 2255 Proceedings For The United States District Courts, Rule
11 ("The time for appeal from an order entered on a motion for relief made pursuant to these rules
is as provided in Rule 4(a) of the Federal Rules of Appellate Procedure."). Thus, it is logical to
provide the same filing deadline for a notice of appeal from an order on a motion seeking a writ of
coram nobis as a request for relief under Section 2255.

2. FRAP 4(b) provides a shorter time limit for filing a notice of appeal in a criminal case
than a civil case because there is a strong public interest in the prompt adjudication of an appeal that
involves the potential for imposing a criminal sentence. A request for a writ of coram nibia,
however, does not involve that interest. Statutory authority for a prisoner to seek relief from a
conviction while he or she is still in custody is provided by 28 U.S.C. 2255. Thus, coram nobis relief
is potentially available under the All Writs Act only when a prisoner has completed serving his or her
sentence. In that context, there is no general need to require expedited proceedings on appeal.

C. Conclusion and Recommendation

For the reasons stated above, we recommend that the Committee amend FRAP 4 to provide
that the time for filing a notice of appeal from an order entered on a motion for a writ of corarn nobis
is the same as the time for filing a notice of appeal in a civil case. One way to implement that
recommendation would be to add the following subsection (C) to Rule 4(a)(1) as it is presented in
the Preliminary Draft of Proposed Revision of the Federal Rules of Appellate Procedure Using
Guidelines for Drafting and Editing Court Rules (April 1996):

(C) The time for filing a notice of appeal from an order entered on a motion for a writ of
coram nobia is as provided in Rule 4(a) of these rules.

3



We also recommend that the Committee prepare a Committee Note explaining that the
Committee is not attempting to resolve whether there can ever be a "'situation in a federal criminal
case today where [a writ of coram ngbisj would be necessary or appropriate."' Carlisl v. United
Sgt!a, 116 S. Ct. 1460, 1468 (1996) (citation omitted). The Committee Note should explain that
the amendment is intended for the sole purpose of eliminating the current conflict among the circuits
regarding when a notice of appeal from an order seeking a writ of coram nQuis is due.

Thank you for your assistance in this matter.

P.Waxman
Acting Solicitor General

cc: Patrick J. Shiltz
Reporter, Advisory Committee

on Appellate Rules
Notre Dame Law School
Notre Dame, IN 46556

Douglas N. Letter
Appellate Litigation Counsel
Civil Division, Appellate Staff
Department of Justice
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New Orleans, Louisiana
March 11, 1998

To: Advisory Committoe Chairs
Advisory Committee Reporters

From: Gene W. Lafittte

Re: Comments on Proposed Rules via the Internet

Attached is a copy of a memorandum to me from John Rabiej, dated October 31, 1997,
concerning the capability of the Rules Committee Support Office to receive public comments on
proposed rule changes directly on the Internet via e-mail. You will note that in the memorandum
Mr. Rabiej mentioned arguments in favor of electronic comments, and arguments against
comments via e-mail. Judge Stotler requested that the Technology Subcommittee of the Standing
Rules Committee consider the proposal and provide its recommendations to the Advisory
Committees for consideration at their Spring, 1998 meetings. It is contemplated that the
Advisory Committees could then respond to the Subcommittee with their views, and the
Subcommittee, with the benefit of those responses, will then make a final recommendation to the
Standing Committee when the matter is submitted for decision at its meeting in June. The
Technology Subcommittee has considered the issue, and this is to report its recommendations at
this point.

TFhe Technology Subcommittee takes the view that the use of e-mail to submit comments
should be permitted, at least on a trial basis, in order to make the rule-making process as open and
accessible as possible. Our recommendation is that e-mail comments be allowed for a trial period
of two years, without any requirement that the e-mail comments be summarized by reporters. We
suggest that at the end of the trial period the use of e-mail comments be reviewed to determined
whether they should be a permanent part of the rule-making process. We also suggest that, if
feasible, the Rules Support Officc continue to acknowledge each comment, by e-mail, and that the
Support Office make available on the Internet a generic explanation of action of the Advisory
Committees in response to comments received.
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If you have any questions or comments concerning the Technology Subcommittee
recommendation, please feel free to call.

GWL ed
Attachment to all recipients

cc: The Honorable Alicemarie H. Stotler
Liaison Members to Technology Subcommittee
Professor Daniel R. Coquillette
Mr. John K. Rabiej

1 28449:LAFITGE
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director UNTED STATES COURTS

JOHN K RABIE)
CLARENCE A.. LE, JR Chief

Anodcate Dirm WASHINGTON, D.C. 20S44 Rules Committee Support Office

October 31, 1997

MEMORANDUM TO GENE W. LAFITTE

SUBJECT: Receipt of Comments on the Internet

The proposed amendments to the federal rules, which were published for
comment on August 15, 1997, are located on the Judici ay's Home Page on the Internet
<http:.//www.uscourts.gov>. My office now has the qapabiity to receive public
comments on the proposed amendments directly on the Internet via E-mail. An E-mail
address can be established at my office and we could receive all electronic comments,
reproduce them and circulate hard copies to each committee member.

Although we considered receiving comments eectonically, a anal decision was
deferred. We need now to reach a consensus among our advisory rules committees on
this issue. As we earlier discussed, your subcommittee could review this matter and
report back to their respective committees the subcommittee's conclusions and
recommendations. Hopefully the advisory rules committees will be able to agree on the
subcommittee's proposals so that we can present the Standing Rules Committee with a
uniform recommendation.

We have identified several arguments fbr and aainst the proposal, which may
help the subcommittee's deliberations.

* Electronic submission of comments would be consistent with the rules
committees' policy of reaching out to the bar and public and informing them of
proposed rules changes and encouraging public input.

* Electronic submission of comments meets recownmendation No. 5 of the Standing

A TRADION OF SERVICE 10 THE FEDERAL JUDICIARY
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Committee's Self-Study Plan, which recommends to the Administrative Office
that: "Electronic technologies should be used to promote rapid dissemination of
proposals, receipt of comments, and the work of the rules committees." The textof the plan includes a specific recommendation that "Persons should be permitted
to lodge their comments online for collection and transmittal to the Advisory
Conunittee."

* Comments via E-mail are less likely to be as well thought out as comments
submitted in writing, and many may not be serious.

* Under the Judicial Conference rulemaking procedures, each reporter must
prepare a summary of the written comments received and the testimony presented

at the public hearings." Summariig all Intere comments may be burdensome.
Online comments may be viewed as non-written comments, or a clear disclaimer
could be included on the Internet Home Page stating that all electronic comments
will be circulated to each committee member, but will not be included in the
summary of comments. But such treatment may perceived as establishing a
"second-class" category of comments.

* Although not reuired by the Judicial Conference rulznaling procedures, my
office has acknowledged each comment and followed it up with a communication
explaining the advisory committee's response. Continuing to respond to each
electronic comment would probably be impossible, but we could provide a genericexplanation of the committee's actions and place it on the Internet.

John E;. Rabiej
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MEMORANDUM

DATE: March 8, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schfltz, Reporter

RE: Item No. 97-14

As you undoubtedly recall, the Standing Committee has been concerned for some time
about the wide variety of local rules governing attorney conduct in the federal courts. At its
January 1998 meeting, the Standing Committee referred several questions to each of the Advisory
Committees. Those questions are described in a February 11, 1998 memorandum from Prof
Daniel Coquillette, the Reporter to the Standing Committee, to the Chairs and Reporters of the
Advisory Committees. A copy of Prof Coquillette's memorandum is attached.

Based upon Prof Coquillette's memorandum, the January 1998 Standing Committee
meeting, and a separate meeting between Prof Coquillette and the Reporters to the Advisory
Committees that was held immediately after the January 1998 Standing Committee meeting, it
appears to me that this Advisory Committee is being asked to respond to at least the following
questions:

Question No. 1: As an original matter, would this Committee seek to amendRule 46 even if action were not being taken to address the problem of conflictingstandards of attorney conduct in the trial courts?

The Federal Rules of Appellate Procedure already contains a uniform national standard
governing attorney conduct; indeed, it is the only set of rules that does so. Rule 46(b)(1)(B)
provides that a member of the bar of a court of appeals may be suspended or disbarred if he or she



"is guilty of conduct unbecoming a member of the court's bar." Prof Coquillette has expressed
the view that this "conduct unbecoming" standard is "notoriously vague," even after the Supreme
Court's application of the standard in In re Snyder, 472 U.S. 634 (1985) (a copy of which is
attached). However, he concedes that, as a practical matter, the "conduct unbecoming" standard
has created few problems in the courts of appeals. Rule 46 has been invoked only rarely, and
generally only to punish conduct that is so flagrant as to qualify as "conduct unbecoming" under
anyone 's definition of the term.

Question No. 2: If the FRCP and FRCrP are amended to adopt one or more of theproposed Federal Rules of Attorney Conduct, would this Committee be willing toamend Rule 46(b)(1)(B) to replace the "conduct unbecoming" standard withwhatever approach is adopted for the district courts?

Everyone concedes that the problem of conflicting standards of attorney conduct is
primarily a problem for the district courts, and should be addressed primarily by the Advisory
Committee on Civil Rules and the Advisory Committee on Criminal Rules. And everyone seems
to agree that this Advisory Committee should take a "wait and see" approach. Nevertheless, if
the members of this Committee are strongly disinclined to amend Rule 46 to replace the "conduct
unbecoming" standard with whatever approach is eventually adopted for the district courts, we
probably ought to give the Standing Committee advance warning of that disinclination.

Question No. 3: If this Committee is inclined to amend Rule 46(b)(1)(B) toreplace the "conduct unbecoming" standard with whatever approach is adopted forthe district courts, are the amendment to Rule 46 and the Advisory CommitteeNote drafted by Prof Coquillette acceptable?

Prof Coquillette has drafted an amendment to Rule 46 and an Advisory Committee Note,
and he has asked that his work "be reviewed for technical errors and drafting suggestions" by this
Committee.
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Question No. 4: Which of the four approaches being considered by the StandingCommittee should be adopted for the district courts?

As Prof Coquillette's memo describes, the Standing Committee is considering four
options for addressing this problem in the district courts. The options for reform, ranked from
most sweeping to least sweeping, are as follows:

Option One is to adopt the ten "Federal Rules of Attorney Conduct" that have been
drafted by Prof Coquillette. Pursuant to the first of the ten rules, any conduct not addressed by
any of the other nine rules would be governed by the rules of the state in which the district court
sits. The nine "substantive" rules are essentially revised versions of nine of the Model Rules of
Professional Conduct. Most of the revisions are stylistic and were done under the guidance of
Bryan Garner. But a couple of the revisions are substantive and controversial (see, e.g., the
Notes to Rule 2 and Rule 10). Prof Coquillette explained that, in deciding which of the Model
Rules would be selected for inclusion in the Federal Rules, he attempted to chose those Model
Rules that addressed "core" behavior - that is, behavior that had a direct connection to court
proceedings.

Option Two is to adopt only some of the proposed Federal Rules of Attorney Conduct.
Again, pursuant to the first of the rules, any conduct that is not addressed by whichever of the
other rules that are adopted would be governed by the rules of the state in which the district court
sits. If the Standing Committee takes this approach, it is clear that Federal Rule 10 will be the
leading candidate for inclusion. Rule 10 attempts to resolve a longstanding conflict between the
Department of Justice and the state courts over the interpretation and enforcement of Model Rule
4.2. For background on that dispute, I have attached a copy of O 'Keefe v. McDonnell Douglas

-3-



Corp., 132 F.3d. 1252 (8th Cir. 1998). The conflict over Model Rule 4.2 was the subject of much

of the Standing Committee's discussion of the attorney conduct issue and seems to be providing a

substantial part of the impetus for adopting uniform rules of attorney conduct.

Option Three is to adopt only the first of the ten Federal Rules of Attorney Conduct.

Under this option - the "dynamic conformity" approach - all attorney conduct would be

governed by the rules of the state in which the district court sits. (There would be a "choice of

law" provision that would determine which state's rules would govern attorney conduct in the

appellate courts.) The Department of Justice opposes this option, in large part because it does

not solve the Department's problem with Model Rule 4.2.

Option Four is to do nothing. My impression is that both Judge Stotler and Prof

Coquillette strongly oppose this option.

Question No. 5: Who should have primary responsibility for drafting the Federal
Rules of Attorney Conduct?

This question, which is only briefly mentioned by Prof Coquillette in his memo, was the

subject of much comment at the Standing Committee meeting itself and especially at the separate

meeting of the Reporters. Prof Coquillette was of the view that work on the Federal Rules of

Attorney Conduct should be done by the Advisory Committees or by an ad hoc committee

comprised of members of each of the Advisory Committees. The Reporters disagreed, arguing

that the members of the Advisory Committees were not selected for their expertise on rules of

professional responsibility and already have plenty of work to do in the areas that are within their

expertise. The Reporters pointed out that neither they nor the members of their Committees were

likely to know, for example, whether Model Rules should be added to the nine selected by Prof
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Coquillette, or whether some of the nine Model Rules selected by Prof Coquillette should be

eliminated, or whether Mr. Garner, in restylizing the nine rules that Prof Coquillette selected,

may have inadvertently changed terms of art or created new ambiguities. Several of the Reporters

suggested that work on this project should be done by a separate committee that would be

comprised of persons who were experts on regulating attorney conduct and who could work

closely with the ABA's "Ethics 2000" Project (which is likely to propose revisions to the Model

Rules).

Question No. 6: Should the Federal Rules of Attorney Conduct be promulgated as
a "stand alone" set of rules or as an appendix to the FRCP and/or the FRCrP?

This question relates closely to the prior question. There was some support expressed at

the Standing Committee meeting for the notion that the Federal Rules of Attorney Conduct

should stand independently - like the FRCP or the FRCrP or the FRAP - rather than as an

appendix to another set of rules. If this approach was followed, the FRCP and the FRCrP would

not have to be amended, but the FRAP would still have to be amended to delete the "conduct

unbecoming" standard in Rule 46(b)(1)(B).

Question No. 7: Does the Standing Committee have authority under the Rules
Enabling Act to promulgate rules governing attorney conduct?

One issue that is not mentioned in Prof Coquillette's materials but that concerned me and

the other Reporters is whether it is appropriate to use the Rules Enabling Act process to

promulgate a set of rules governing attorney conduct. Almost surely, rules governing some types

of conduct - particularly conduct that occurs in court, in front of the judge - would be

considered "procedural" and thus within the power of the Supreme Court under 28 U.S.C.

§ 2072. Just as surely, though, some types of conduct - particularly conduct that occurs outside
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of court and that has little or no impact on court proceedings - would be outside of the Rules

Enabling Act process. It seems likely that whomever is charged with recommending Federal

Rules of Attorney Conduct to the Standing Committee will have difficult lines to draw.

Question No. 8: Does the Committee wish to suggest any revisions to the ten
Federal Rules of Attorney Conduct that Prof Coquillette has drafted?

Finally, Prof Coquillette has asked the Advisory Committees to review the Federal Rules

of Attorney Conduct that he has drafted, not "to redraft the rules," but merely "to point out to the

Standing Committee where improvements can be made."
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TO: Chairs and Reporters, Advisory Committees

FROM: Daniel R. Coquillette
Reporter, Standing Committee

CC: Hon. Alicemarie Stotler, Chair
Standing Committee

DATE: February 11, 1998

RE: Federal Rules of Attorney Conduct

I. Introduction

The Standing Committee is charged by 28 U.S.C. § 2073 (b) "to maintain
consistency" among the federal rules and "otherwise promote the interest of justice."
Attorney conduct in the federal courts is now governed by literally hundreds of local
rules, many of which are inconsistent with each other and with the rules of the relevant
state courts. Our studies show a genuine and persistent problem, at least in district and
bankruptcy courts. Whether the Congress will subscribe to any additional national
rules is an issue to be met in the future, but federal rules regulating attorney conduct
already exist in abundance. Moreover, the ABA, through its "Ethics 2000" Project, has
expressed initial concern about the relationship between state and federal rules
governing attorney conduct, a concern also shared by the Department of Justice and the
Conference of Chief Justices, although these three entities may have very different
views about appropriate solutions.

II. Status

As you know, the Standing Committee voted at its January 8-9,1998 meeting to
refer the draft Federal Rules of Attorney Conduct to the Advisory Committees for
comment. At the suggestion of the Honorable Alicemarie Stotler, Chair, I am writing to
indicate what help is expected from the Advisory Committees.

With this memo, you should receive two additional items for circulation to your
Committees: 1) a memorandum from me to the Standing Committee of December 1,
1997, describing the fundamental options before the Committees (hereafter "Options
Memo") and 2) a draft set of Federal Rules of Attorney Conduct, slightly amended for
technical reasons from the set distributed with the Standing Committee Agenda in
January (hereafter the "Draft Rules").

You will also recall a discussion about whether such Federal Rules of Attorney
Conduct, if adopted through the Rules Enabling Act, would be best enacted as a free



standing set of federal rules, or included as an appendix to the Federal Rules of Civil
Procedure. The advice of your committees is being sought on this issue. To aid
discussion, a draft of possible amendments to Fed. R. Civ. P. 83 (1) and Fed. R App. P.
46 is included. In addition, the "Options Memo" includes a possible amendment to
Fed. R. Crim. P. 57 (d), at page 3.

Finally, every member of your Committees should have received a copy of the
Working Papers Qf the Committee on Rulea f Practice and Procedure: Special Studies
QL Federal Rules Governing Attorney Conduct (September, 1997). These Working
Paprs include seven extensive studies prepared by me and by the Federal Judicial
Center over a four year period, including studies specially focused on Courts of
Appeals (Study V, June 20,1997) and on Bankruptcy Cases (Study VI, June 20,1997).
The "Options Memo" and the "Draft Rules" are cross-referenced throughout to these
Working Papers.

Iml. What is Expected QL the Advisory Committees?

The Standing Committee has been reviewing four different options, and has not
yet decided which one to pursue. See Options Memo. pages 1-2. One option is to do
nothing. A second is to adopt a single uniform federal rule that adopts the current rules
of the relevant state courts as the federal rule in the district courts, with a "choice of
law" rule for courts of appeals. This, the so-called "dynamic conformity" option, could
be achieved by just adopting Rule 1 of the draft Federal Rules f Attorney Conduct. A
third option is to apply state standards to all but a "core" of federal rules narrowly
drafted to cover only attorney conduct before federal judges or closely related to federal
proceedings. (This could be achieved by adopting all ten of the draft Federal Rules Qf
Attorney Conduct.) A fourth option would be to have even fewer "core" federal rules,
and adopt only some of the ten draft rules.

The Standing Committee seeks the advice of your Committees on these
fundamental options, set out in the "Options Memo." Further, the Standing Committee
requests your Committees to examine the "Draft Rules" in light of the special expertise
of your Committee. The purpose is not to ask you to redraft these rules yourself, but
rather to point out to the Standing Committee where improvements can be made. My
task will then be to coordinate the suggestions from all of the Advisory Committees into
new drafts and proposals to be considered at the June, 1998 Standing Committee
Meeting.

It is expected that certain Advisory Committees will have much less to do than
others. In particular, as Study V (1997) of the Working Paprs demonstrates, there are
almost no attorney conduct cases in the Courts of Appeals, even though the Courts of
Appeals have many inconsistent local rules. Apparently, there is no particular problem
with attorney conduct at that level. Thus, the Chair and Reporter of the Appellate
Advisory Committee have already suggested that they "wait and see" what is decided
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for the district and bankruptcy courts, where the problems are much more serious. This
is perfectly reasonable.

Bankruptcy proceedings also present a special situation, as Study VI (1997) of the
Working Papers demonstrates. There is much to be said for at least considering
separate rules governing attorneys in bankruptcy cases, both because of the importance
of the Bankruptcy CQde, particularly § 327 (11 U.S.C. § 327 (a) ), and because
bankruptcy cases can present very different issues for public policy and efficiency. See
Study VI (June 20,1997), Working Papers 294-332. The Bankruptcy Advisory
Committee may prefer to focus on developing their own solutions to balkanized local
rules in bankruptcy proceedings, rather than comment extensively on the "Draft Rules"
included in the memorandum.

The Evidence Advisory Committee also has a relatively specialized frame of
reference. Thus, the Standing Committee will be looking to the Civil and Criminal
Rules Advisory Committees for the bulk of the assistance. I will be attending all three
of these meetings, and will be available to help in any way.

IV. Specific Requests tQ Individual Committees

In addition to the general advice sought above, there are some specific areas
where specialized help would be welcome.

A. Civi Ruls Advisory Commite

Should Ed. R Ciy. P. 83 (c) be amended as proposed by the "Draft Rules," or
should the Federal Ruls df Attorney Conduct be adopted as a new "free standing" set
of federal rules? Are there additional changes in the fed. L Qi . P. that should be
considered in either case? What if the decision is to adopt only Rule 1 of the "Draft
Rules," the so-called state "dynamic conformity" approach? Should that one rule be
incorporated within the S. ;L CQi_. _., and, if so, where?

B. Criminal Rules Advisory Committee

Should Ed. R. Chim. P. 57 (d) be amended as suggested by Professor Schlueter at
pages 2-3 of the "Options Memo"? Does the Committee have comments on "Draft Rule
10," which is based on the most recent discussion draft of a revised ABA Model Rul
4.2, resulting from extensive negotiation between the Conference of Chief Justices and
the Department of Justice? Are there other Draft Rules which should get special
attention because of their application in criminal matters? Finally, should any new
Federal Rulea Qf Attorney Conduct be "free standing," or incorporated within the Fed.
R Civ. P. as an appendix to Hd. & Ci_. _. 83, or as an appendix to ied. E. Crim. F. 57
(d), or both? What if only Draft Rule 1 is adopted, the so-called state "dynamic
conformity" approach?
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C. Appellate Rules Advisory Committee

It is understood that this Committee may take a "wait and see" approach on the
fundamental policy issues, as discussed above. Nevertheless, it would be appreciated if
the proposed new draft of Eed. L ApE. F. 46 be reviewed for technical errors and
drafting suggestions.

D. Evidence Rules Advisory Committee

I am already indebted to Professor Capra for several most useful suggestions. It
is understood that the expertise of this Advisory Committee is not directly involved
with these proposals, although suggestions relating to unwanted or unforeseen effects
by the Draft Rules on evidentiary privileges or other evidence matters would be
gratefully received.

E. Bankruptcy Rules Advisory Co nxttee

As suggested before, the Bankruptcy Committee may wish to consider a separate
system of rules governing bankruptcy proceeding. Such a system is discussed at length
in Study VI (June 20, 1997), Working Papgrs 294-332. The Federal Judicial Center has
volunteered to assist by conducting an empirical study of bankruptcy proceedings
similar to that completed for district courts generally last June. See Study VII (June,
1997), Working Pars. 335-410.

Two specific questions remain. First, Study VI indicates that most bankruptcy
proceedings are, at least technically, governed by the local rules of the relevant district
courts, although those rules are often ignored. Should any adoption of a Federal Rules
of Attorney Conduct replacing such district court local rules await resolution of the
problems in bankruptcy proceedings? Second, bankruptcy policy is currently under
review in a number of forums. Will these reviews impact rules governing attorney
conduct?

V. Ng& tq

At the meeting on June 18-19 in Santa Fe, the Standing Committee will consider
all suggestions and criticism from the Advisory Committees. It may then issue the
Federal RuLe of Attorney Conduct for public comment, which does not imply ultimate
approval, or it may amend the Draft Rules and resubmit them to the Advisory
Committees for further work. It could also hold the Draft Rules and await a
coordinated package of rules governing attorney conduct in bankruptcy procedures, or
input from the ABA's "Ethics 2000" Project (chaired by Chief Justice Norman Veasey),
or both.
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In any case, the Standing Committee is most grateful for all the help it has
already received from you and your Committees, and greatly appreciates your further
efforts and suggestions.
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TO: Standing Committee

FROM: Daniel R. Coquillette, Reporter

DATE: December 1, 1997

RE: Federal Rules of Attorney Conduct

1. Charge

At our last meeting, I was asked by the Committee to draft uniform federal rules
that would supersede the complex thicket of local rules now governing attorney
conduct in the federal courts. This follows two invitational conferences of experts, on
January 9-10, 1996 in Los Angeles and on June 18-19, 1996 in Washington, which
focused on this problem. There were also seven special reports, five by this reporter
and two by Marie Leary of the Federal Judicial Center. These are now available printed
together as Working Papers of the Committee on Rules of Practice and Procedure:
Special Studies f Federal Rules Governing Attorney Conduct (1997), hereafter
"Working Papers." (I strongly recommend that you keep this useful volume at hand inreviewing what follows. If you need an extra copy, please call.)

In drafting the attached rules, I had important assistance from Bryan A. Garner,
John K. Rabiej, and Alan N. Resnick, Reporter to the Bankruptcy Advisory Committee.
I am most grateful. Errors are my own.

These rules are now being reviewed by the Style Sub-Committee, under the
regular procedures. If the Standing Committee approves of a version of this draft, the
rules will be sent next to the relevant advisory committees for review at their spring
meetings. The final draft would then come back to this Committee at its June meeting
for a vote on publication.

2. Basic Structure

I have attached just one "rule system," but it does, in fact, offer the Committee
four options:

1. To accept the complete package, which establishes a narrow core of
uniform federal rules, the ten "The Federal Rules of Attorney Conduct."
All other matters would be governed by current state standards, the so-called
"dynamic conformity" model;

2. To adopt only some of the ten proposed uniform Federal Rules of Attorney
Conduct, i.e. only the conflict of interest rules;



3. To accept only the new uniform rule that establishes a state standard, withno core of uniform federal standards at all. (This would mean adopting onlyRule 1 of the Federal Rules of Attorney Conduct);

4. To adopt none of the above, and leave the matter to the present system oflocal rules.

There is one option I have not included. Based on my extensive studies anddiscussions with the Advisory Committees on Appellate Rules and Bankruptcy Rules, Iwould strongly recommend that district courts and appeals courts be treated alike, andthat bankruptcy courts, and other special courts, be treated separately. See WorkingPapers, sura 235-292 (appeals courts); 293-334 (bankruptcy courts). Thus, theseproposed new rules cover just district courts and appeals courts.

3. New Fed. R. Civ. P.83 (c)

At the moment, attorney conduct in the district courts is governed by local rulespromulgated pursuant to Fed. R. Civ. P. 83. It is thus logical to start there. I have
drafted a new subdivision (c) which would provide that the standards of attorneyconduct in the district courts are established by the ten Federal Rules of Attorney
Conduct, together with other uniform rules. (Such as Fed. R. Civ. P. 11.) This
supersedes the existing local rules. The ten Federal Rules of Attorney Conduct areincorporated by Rule 83 (c) as Fed. R. Civ. P. Appendix 1, just as the Appendix of Formsis incorporated by Rule 84. Like the Appendix of Forms, the Federal Rules of AttorneyConduct would go through the full Rules Enabling Act process established by 28 U.S.C.§ 2072 (b).

There is also a practical advantage with this structure. On being admitted to thebar of a federal district court or appeals court, a lawyer would be handed a smallpamphlet containing the ten Federal Rules of Attorney Conduct. These rules wouldalways govern where relevant. Otherwise, Rule 1 of the Federal Rules of AttorneyConduct directs the attorney to the current standards for the state where the districtcourt is located or, as in the case of a court of appeals, to a choice of law rule selectingthe appropriate state standard.

It has been suggested by the Reporter to the Criminal Rules Advisory
Committee, Professor David Schlueter, that a parallel change should be made to theFederal Rules of Criminal Procedure. This would assure that identical rules shouldgovern civil and criminal proceedings-- a fundamental assumption of the ABA ModelRules. (There are certain exceptions. See ABA Model Rule 3.8: "Special Responsibilitiesof a Prosecutor") Professor Schlueter suggests that:

"A possible candidate for that new provision might be existing Rule
57, Rules by District Courts, which in some respects already parallels Civil
Rule 83. I would recommend that the new language already proposed for



Civil Rule 83 simply be added to what would become a new subdivision
(d) in Criminal Rule 57, as follows:

Rule 57. Rules by District Courts

(d) ATTORNEY CONDUCT. The standards of attorney
conduct in the district courts are established by the Federal Rules of
Attorney Conduct, together with other rules adopted under 28 U.S.C. §§
2072 and 2075."

As Professor Schlueter correctly observes, this would be a matter for the Advisory
Committee on Criminal Rules.

4. New Fed. R. App. P.46

Of course, the courts of appeals already have a uniform rule governing attorney
conduct, Fed. R. App. P. 46. This rule establishes the notoriously vague "conduct
unbecoming a member of the bar" standard. After In rk Snyder 472 U.S. 634 (1985),
courts of appeals have adopted many different local rules to give Rule 46 some
specificity of content. See Working Papers 239-240, and cases cited. (an M Snyder is set
out in full at Working Papers 265-271.) Thus the advantages of uniformity have been
lost.

The new Fed. R. App. P. 46 would adopt the Federal Rules of Attorney Conduct,
except for matters arising before other courts. There the standards of the other court
will be applied. (Of course, under the new Fed. R. Civ. P. 83 (c) district courts will also
follow the Federal Rules of Attorney Conduct, but not necessarily bankruptcy courts.)
Under Rule 1 of the Federal Rules of Attorney Conduct, the appeals court will have a
choice of law rule selecting an appropriate state standard, unless the conduct falls
within the ambit of the other Federal Rules of Attorney Conduct. See Fed. R. Attny.
Conduct 1 (a) (2).

There are in fact very few cases involving attorney conduct in the courts of
appeals, and most of those involve matters arising in the district courts. There is every
reason to amend Fed. R. App. P. 46 to track the district court rule. See Working Papers
sulpra 237-247.

5. The Federal Rules of Attorney Conduct (Fed. R. Attny. Conduct)

Eight of the ten Federal Rules of Attorney Conduct closely follow the substance
of the ABA Model Rules, which have already been adopted in the majority of state and
federal courts. (Some stylistic changes have been made by Bryan Garner to conform
these rules with the Guidelines fQr Drafting and Editing Cour Rules (1996). See
Working Papers. supra 45-77. The exceptions are Rule 1 and Rule 10. Rule 1 sets up



the "dynamic conformity" with state standards, and is closely modeled on Model Local
Rule 4 of the Federal Rules of Disciplinary Enforcement, first recommended by the
Committee on Court Administration and Case Management in 1978. It also contains achoice of law rule, which closely follows ABA Model Rule 8.5.

Rule 10 is based on the most recent negotiations between the Department of
Justice and the Conference of Chief Justices relating to "Communication with Persons
Represented By Counsel," Tentative Working Draft, July 1, 1997. It is different from
ABA Model Rule 4.2. Nearly 12% of all controversies between 1990 and 1996 in federal
court relating to attorney conduct concerned communications with represented parties.
See Working Papers supra 201-205.

Four of the other rules relate solely to conflict of interest standards. See Rules 3,
4,5 and 6, tracking ABA Model Rules 1.7, 1.8, 1.9 and 1.10. These rules together account
for 44% of all attorney conduct controversies in the federal courts. See Working Papers
supra. 100-102, 107-116, 189-210. They are also closely cross-referenced to each other.
The Committee may wish to add provisions to Rule 6 permitting some "screening."
Otherwise state standards will apply, which usually limit any screening to former
public officers or employees. See ABA Model Rule 1.11.

Three of the remaining rules concern the related subjects of confidentiality,
candor toward the tribunal, and truthfulness in statements to others. See Rules 2, 7, and
9, tracking ABA Model Rules 1.6, 3.3, and 4.1. These rules are also cross-referenced to
each other. While there rules together account for only 6% of all attorney conduct
controversies in federal courts, they all relate to issues that are central to the judicial
process. See Roger C. Cramton, Memorandum to Participants Qf the Special
Conference 2 (Jan. 8, 1996).

The last rule, Rule 8, is the "Lawyer as Witness" rule. It tracks ABA Rule 3.7, and
cross-references Rules 3 and 5. This rule accounts for a surprising share of federal court
attorney controversies between 1990 and 1996-- over 9.5%. See Working Papers 203. Itis also an issue which directly confronts the tribunal.

Altogether, Rules 2-10 account for nearly 72% of the attorney conduct issues
raised in federal courts from 1990-1996. See Working Papers upra 201-205. This
leaves only 28% of the issues previously governed by local rules for determination by
reference to state standards under Rule 1. Of course, since many of the state standards
are also based on the ABA Model Rules the actual uniformity would be even greater.

6. Conclusion

The Standing Committee is mandated by Congress to "maintain consistency andotherwise promote the interest of justice." 28 U.S.C. § 2073 (b). These rule changes
replace nearly one hundred differing local rules with a single set of ten rules. These
follow the standards already adopted in a majority of state and federal courts. The new
rules are also limited to matters particularly concerning the federal courts and, indeed,



account for nearly 72% of all federal attorney controversies from 1990-1996. For all the
rest, Rule 1 refers the court to dynamic conformity with appropriate state standards. If
you have any questions, do not hesitate to call me at 617-552-8650 or FAX 617-576-1933.



-- - ------- ---- -



FEDERAL RULES OF APPELLATE PROCEDURE

Rule 46. Attorneys

(a) Admission to the Bar.

(1) Eligibility. An attorney is eligible for admission to the bar of a court
of appeals if that attorney is of good moral and professional character
and has been admitted to practice before the Supreme Court of the
United States, the highest court of a state, another United States court
of appeals, or a United States district court (including the district courts
for Guam, the Northern Mariana Islands, and the Virgin Islands).

(2) Application. An applicant must file an application for admission, on a
court-approved form that contains the applicant's personal statement
showing eligibility for membership. The applicant must subscribe to the
following oath or affirmation:

"I, , do solemnly swear [or affirm] that I will
conduct myself as an attorney and counselor of this
court, uprightly and according to law; and that I will
support the Constitution of the United States."

(3) Admission Procedures. On written or oral motion of a member of the
court's bar, the court will act on the application. An applicant may be
admitted by oral motion in open court. But unless the court orders
otherwise, an applicant need not appear before the court to be admitted.
Upon admission, an applicant must pay the clerk the fee prescribed by
local rule or court order.



(b) Suspension or Disbarment.

(1) Standard. A member of the court's bar is subject to suspension or
disbarment by the court if the member:

(A) has been suspended or disbarred from practice in any other court;
or

(B) has failed to comply with the court's standards governing attorney
conduct. is guilty of conduct unbecoming a member of the court's
baf.

(2) Procedure. The member must be given an opportunity to show good
cause, within the time prescribed by the court, why the member should
not be suspended or disbarred.

(3) Order. The court must enter an appropriate order after the member
responds and a hearing (if requested) is held, or after the time
prescribed for a response expires, if no response is made.

(c) Discipline. A court of appeals may discipline an attorney who practices
before it for ecnduct unbecoming a member of the bar or for violating
failure to comply with the court's standards governing attorney conduct or
any of these rules. any eeou4r ule. First, however, the court must afford the
attorney reasonable notice, an opportunity to show cause to the contrary,
and, if requested, a hearing.

(d) Attorney Conduct. The court's standards governing attorney conduct are as
follows:

(1) Proceedings Before District or Other Court. The standards of attorney
conduct of a district or other court govern any act or omission of an
attorney connected with proceedings before that court; and
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(2) Any Other Act or Omission by Attorney. The standards of the Federal
Rules of Attorney Conduct, together with other rules adopted under 28
U.S.C. § 2072, govern any other act or omission by an attorney.

NOTE

The changes to Fed. R. App. P. 46(b) (1) (B) and (c) eliminate the vague"conduct unbecoming" text and replace it with the more specific standards of thenew section (d). This permanently resolves the concerns about ambiguity voiced
by the Supreme Court in In re Snyder, 472 U.S. 634, 645 (1985). See also
Matter of Hendrix, 986 F. 2d. 195, 201 (7th Cir. 1993) and In re Bithony, 486
F. 2d 319, 324 (1st Cir. 1973). See the full discussion in D.R. Coquillette, M.Leary, Working Papers of the Committee on Rules of Practice and Procedure:
Special Studies of Federal Rules Governing Attorney Conduct (1997), 235-247.
(Hereafter, "Working Papers.")

The new Section (d) eliminates the many inconsistent local standards that havepreviously governed attorney conduct issues in the courts of appeals. See the
extensive studies in Working Papers, supra, 10, 73-77, 235-247, 289-291.
Section (d) (1) requires that the court of appeal look to the standards of therelevant district or other court when considering an attorney's act or omission
before such courts. Otherwise, the court should look to the new Federal Rules ofAttorney Conduct, set out as Fed. R. Civ. P. Appendix 1. The standards of alldistrict courts will also be established by the Federal Rules of Attorney Conduct
under the new Fed. R. Civ. P. 83(c), but bankruptcy proceedings may begoverned by different standards due to the Bankruptcy Code, particularly 11
U.S.C. § 327 (a). See discussion in Working Papers, supra, 293-333.

It should be noted that, by adopting the Federal Rules of Attorney Conduct, thenew Fed. R. App. P. 46 (d) incorporates a choice of law rule, Rule 1 (a) of theFederal Rules of Attorney Conduct, closely modeled after Rule 8.5 (b) (1) of theABA Model Rules.
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FEDERAL RULES OF CIVIL PROCEDURE

(Addition of a new Fed. R. Civ. P. 83(c))

RULE 83: RULES BY DISTRICT COURTS

(c) A7TORNEY CONDUCT. The standards of attorney conduct in the district
courts are established by the Federal Rules of Attorney Conduct, enacted asan Appendix to these rules, together with other rules adopted under 28U.S.C. 2072.

NOTE

The new part (c) of this rule promotes uniformity in the standards of conduct forall attorneys admitted to practice before federal district courts. In the past, thefederal district courts relied upon many different local rules to prescribestandards of attorney conduct. See, D.R. Coquillette, Report on Local RulesRegulating Attorney Conduct in the Federal Courts, 1-3 (July 5, 1995)(Appendices I and II charted the many different attorney conduct rules in the 94districts). These local rules took many forms. Some were ambiguously drafted.Others adopted conflicting standards of conduct. Still others adopted standards sovague they may have violated constitutional due process principles. See Report,supra, at 11-23, Appendix IV (Appendix IV contains Professor Linda Mullinex'sarticle entitled, Multiforum Federal Practice: Ethics and Erie, in 9 Geo. J. LegalEthics 89 (1995)); Eli J. Richardson, Demystifying the Federal Law of AttorneyEthics, 29 Geo. L. Rev. 137, 151-58 (1994). Finally, some districts failed toincorporate any standards of conduct in their local rules, leaving attorneys toguess the applicable standards. See Report, supra, at 8-11; Richardson, supra, at152. This rule, applicable in all districts, seeks to eliminate the confusion. SeeD.R. Coquillette, Study of Recent Federal Cases (1990-1995) Involving Rules ofAttorney Conduct, Appendix IV (Dec. 1, 1995) (containing: Bruce A. Green,Whose Rules of Professional Conduct Should Govern Lawyers in Federal Courtand How Should the Rules be Created, 64 Geo. Wash. L. Rev. (1996)); RogerC. Cramton, Memorandum to Participants of the Special Study Conference, 3(Jan. 8, 1996). See also D.R. Coquillette, M. Leary, Working Papers of theCommittee on Rules of Practice and Procedure: Special Studies of Federal RulesGoverning Attorney Conduct (1997), which contains the reports cited above,among others. (Hereafter, "Working Papers.")



The new part (c) leaves unchanged other uniform federal rules that already

govern attorney conduct. See, for example, Fed. R. Civ. P. 11, 26(g), 30(d),

and 37(b).

The proposed new Fed. R. App. P. 46 would also institute the Federal Rules of

Attorney Conduct in the courts of appeals, but bankruptcy proceedings are not

included due to special policy concerns and the provisions of the Bankruptcy

Code, especially § 327. See 11 U.S.C. § 327(a). See D.R. Coquillette, Study of

Recent Bankruptcy Cases (1990-1996) Involving Rules of Attorney Conduct,

May 11, 1997, set out in Working Papers, supra, 293-333.
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Appendix

Federal Rules of Attorney Conduct

RULE 1. GENERAL RULE

(a) Standards for Attorney Conduct. Except as provided by subdivision (c) of
this rule, or a rule adopted in accordance with 28 U.S.C. §§ 2072, or a
rule of the Federal Rules of Attorney Conduct, the standards for attorney
conduct for United States district courts and courts of appeals are as
follows:

(1) Conduct in Proceedings Before District Court. For conduct in
connection with a case or proceeding pending in a district court
before which a lawyer has been admitted to practice (either
generally or for purposes of that proceeding), the standards to be
applied must be the standards of attorney conduct currently
adopted by the state authority responsible for adopting rules of
attorney conduct of the state in which the district court sits; and

(2) All Other Conduct. For any other act or omission by an
attorney admitted to practice before a district court or court of
appeals, the standards for attorney conduct are:

(A) if the attorney is licensed to practice only in one state, the
rules of that state as currently adopted by its highest court,
or

(B) if the attorney is licensed to practice in more than one state,
the rules of the state in which the attorney principally
practices as currently adopted by its highest court; but if
particular conduct has its predominant effect in another
state in which the attorney is licensed to practice, then the
rules of that state as currently adopted by its highest court.

(3) Violation as Misconduct. If an attorney violates these
rules - whether individually or in concert with others, and
whether or not the violation occurred in the course of the
attorney-client relationship - the violation constitutes
misconduct and is grounds for discipline.



(b) Sanctions. For misconduct defined in the Federal Rules of Attorney
Conduct, for good cause shown, and after notice and opportunity to be

heard, an attorney admitted to practice before a district court or court of

appeals may be disbarred, suspended, reprimanded, or subjected to any
other disciplinary action that the court deems appropriate. The same

misconduct may also subject an attorney to the disciplinary authority of the

state or states where the attorney is admitted to practice.

(c) Applicability. Rules 2-10 of the Federal Rules of Attorney Conduct apply

only in a case or proceeding pending in a United States district court or

court of appeals. Rule l(a) and (b) and Rules 2-10 of the Federal Rules of

Attorney Conduct do not apply in a case or proceeding pending in the

district court within the jurisdiction conferred by 28 U.S.C. §§ 1334 or
158, or in a case or proceeding referred to a bankruptcy judge under 28

U.S.C. § 157(a), unless otherwise provided by the Federal Rules of
Bankruptcy Procedure or by local bankruptcy rules promulgated in

accordance with F.R. Bankr. P. 9029.

NOTE

This rule is based on Model Local Rule IV of the Federal Rules of Disciplinary

Enforcement as recommended by the Committee on Court Administration and

Case Management in 1978 and ABA Model Rule of Professional Conduct 8.5

governing choice of law for disciplinary authority. See D.R. Coquillette, Report

on Local Rules Regulating Attorney Conduct in the Federal Courts, Appendix V
(July 5, 1995) (original version of Rule IV of the Federal Rules of Disciplinary

Enforcement), republished in D.R. Coquillette, M. Leary, Working Papers of

the Committee on Rules of Practice and Procedure: Special Studies of Federal

Rules Governing Attorney Conduct (1997), 1-95. (Hereafter, "Working
Papers. ")

The words "case or proceeding pending before" a court mean any matter which
is actually before such a court, or is certain to be before such a court.

The Federal Rules of Attorney Conduct were not designed to govern bankruptcy
cases and proceedings. The Committee on Rules of Practice and Procedure
recognizes that there may be situations in which standards for attorney conduct in

bankruptcy cases and proceedings should or must differ in some respects from
standards applicable in other federal cases. First, there are statutory provisions
that govern aspects of attorney conduct in bankruptcy cases, but have no
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application in other federal litigation. The Bankruptcy Code contains several

provisions that govern attorney conduct, such as the requirement that an attorney

for a trustee or committee be "disinterested," limitations on compensation, and a

prohibition against sharing compensation. See 11 U.S.C. §§ 327-331, 504.

Second, the Federal Rules of Bankruptcy Procedure contain several rules

governing aspects of attorney conduct, such as Rule 2014 on disclosures of

relationships with parties in interest.

Rule l(c) renders the Federal Rules of Attorney Conduct generally inapplicable

in bankruptcy cases and proceedings. It is anticipated that the Advisory
Committee on Bankruptcy Rules will consider formulating additional standards

for attorney conduct applicable in bankruptcy cases and proceedings if, by local

bankruptcy rule, the attorney conduct standards of the district court are made

applicable.
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RULE 2. CONFIDENTIALITY OF INFORMATION

(a) A lawyer must not reveal information relating to representation of a client
unless the client consents after consultation, except for disclosures that are
impliedly authorized in order to carry out the representation, for disclosures
required by law or court order, and except as stated in paragraph (b).

(b) A lawyer may reveal, and to the extent required by Federal Rules of
Attorney Conduct 7 and 9(b) must reveal, such information to the extent the
lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal or fraudulent act
that the lawyer believes is likely to result in death or substantial
bodily harm, or in substantial injury to another's financial
interests or property; or

(2) to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a
defense to a criminal charge or civil claim against the lawyer
based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer's
representation of the client.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.6 almost in its
entirety. There is one significant exception. The rule modifies Rule 1.6 to
permit disclosures of confidential information in order to prevent a fraudulent act
which would result in substantial injury to the financial interests or property of
another. (The ABA Model Rule 1.6 only permits such disclosure in the cases of
criminal acts "likely to result in imminent death or substantial bodily harm.")
The rule was modified to reflect prevailing state views which permit this type of
disclosure. Thirty-six states permit disclosure under these circumstances, and five
states mandate disclosure in these circumstances. By permitting disclosure, the
federal rule comports with or avoids conflict with forty-one jurisdictions, and
follows the trend in the most recent state adoption of the Model Rules, such as in
Massachusetts, effective Jan. 1, 1998. See Roger C. Cramton, Memorandum to
Participants of the Special Study Conference, 2 (Jan. 8, 1996). In addition, an
exception for disclosures "required by law or court order" has been added. See
ABA Code of Professional Responsibility DR-4-101 (C) (2). Finally, the rule
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provides a reference to Federal Rules of Attorney Conduct 7 and 9 which are
based on the ABA Model Rules of Professional Conduct 3.3 and 4.1
respectively. This reference emphasizes that Federal Rule of Attorney Conduct
2(b) is not the only provision of these rules which deals with disclosure of
information and that in some circumstances disclosure of such information may
be required and not merely permitted.

Small stylistic changes have been made in all of the ABA Model Rules, even
those adopted without substantive changes. For example, in Rule 2 the ABA
Model Rule 1.6 (a) uses "shall," and the Federal Rule 2(a) uses "must." This is
to comport with uniform federal drafting guidelines. See Bryan A. Garner,
Guidelines for Drafting and Editing Court Rules (1997), 29.

While the "Comments" published with the ABA Model Rules have not been
formally adopted, even for those federal rules that closely follow the ABA
models, they are useful as "guides to interpretation." See ABA Model Rules,
"Preamble," Sec. 21, in Model Rules of Professional Conduct (1998 ed.), 8.
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RULE 3. CONFLICT OF INTEREST: GENERAL RULE

(a) A lawyer must not represent a client if that representation will be directly

adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not

adversely affect the relationship with the other client; and

(2) each client consents after consultation.

(b) A lawyer must not represent a client if that representation may be

materially limited by the lawyer's responsibilities to another client or to a

third person, or by the lawyer's own interests, unless:

(1) the lawyer reasonably believes the representation will not be

adversely affected; and

(2) the client consents after consultation; when representation of

multiple clients in a single matter is undertaken, the consultation

must include explanation of the implications of the common

representation and the advantages and risks involved.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.7 in its entirety,

with small stylistic changes. Over the last five years, the largest number of

federal disputes involving attorney conduct concerned conflict of interest rules.

See Daniel R. Coquillette, Study of Recent Federal Cases (1990-95) Involving

Rules of Attorney Conduct, 3 (Dec. 1, 1995) (forty-six percent of reported

federal disputes involved conflict of interest rules). See Working Papers, supra,

100-102, 107-116, 189-210.

This Rule, and Rules 5, 6 and 8, do not prevent a trial judge from disqualifying

an attorney when necessary to protect the integrity of a judicial proceeding,

despite client consent to the representation. See Wheat v. United States, 486

U.S. 153 (1988).
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RULE 4. CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS

(a) A lawyer must not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security, or other pecuniary
interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the
interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing to the client in a manner that
can be reasonably understood by the client;

(2) the client is given reasonable opportunity to seek the advice of
independent counsel in the transaction; and

(3) the client consents in writing.

(b) A lawyer must not use information relating to representation of a client to

the client's disadvantage unless the client consents after consultation, except

as permitted or required by Federal Rules of Attorney Conduct 2 or 7.

(c) A lawyer must not prepare an instrument giving the lawyer or a person

related to the lawyer as parent, child, sibling, or spouse any substantial gift
from a client, including a testamentary gift, except where the client is
related to the donee.

(d) Until the representation of a client ends, a lawyer must not make or

negotiate an agreement giving the lawyer literary or media rights to a

portrayal or account based in substantial part on information relating to the
representation.
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(e) A lawyer must not provide financial assistance to a client in connection
with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the
matter; and

(2) a lawyer representing an indigent client may pay court costs and
expenses of litigation on the client's behalf.

(f) A lawyer must not accept compensation for representing a client from
one other than the client unless:

(1) the client consents after consultation;

(2) there is no interference with the lawyer's independence of
professional judgment or with the attorney-client relationship;
and

(3) information relating to the representation of a client is protected
as required by Federal Rules of Attorney Conduct 2, 7, and 9.

(g) A lawyer who represents two or more clients must not participate in
making aggregate settlement of claims of or against the clients, or in a
criminal case an aggregated agreement on guilty or nolo contendere
pleas, unless each client consents after consultation, including disclosure
of the existence and nature of all the claims or pleas involved and of the
participation of each person in the settlement.

(h) A lawyer must not make an agreement prospectively limiting the
lawyer's liability to a client for malpractice unless permitted by law and
the client is independently represented in making the agreement. Nor
may a lawyer settle a claim for such liability with an unrepresented
person or former client without first advising that person in writing to
seek independent representation.

(i) A lawyer related to another lawyer as parent, child, sibling, or spouse
must not represent a client whose interests in that matter are directly
adverse to a person whom the lawyer knows is represented by the other
lawyer unless the client consents after a consultation about the
relationship.
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(j) A lawyer must not acquire a proprietary interest in a claim or in the
subject matter of litigation that the lawyer is conducting for a client,
except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer's fee or
expenses; and

(2) contract with a client for a reasonable contingent fee in a civil
case.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.8 in its entirety
except for small stylistic changes and cross references to these rules. Again, over
the last five years, the largest category of federal disputes involving attorney
conduct centered on conflict of interest rules. See Daniel R. Coquillette, Study of
Recent Federal Cases (1990-95) Involving Rules of Attorney Conduct, 3 (Dec. 1,
1995) (forty-six percent of reported federal disputes involved conflict of interest
rules). See Working Papers, supra, 100-102, 107-116. DR 4-101(B)(2) and (3),
DR 5-103, DR 5-104, DR 5-106, DR 5-107(A) and (B), DR 5-108 and DR
6-102 are the corresponding provisions of the ABA Code of Professional
Responsibility. See Working Papers, supra, 115-116, 199-200, 205-210.
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RULE 5. CONFLICT OF INTEREST: FORMER CLIENT

(a) A lawyer who has formerly represented a client in a matter must not later

represent another person in the same or a substantially related matter in

which that person's interests are materially adverse to the former client's

interests unless the former client consents after consultation.

(b) (1) Except as noted in (b)(2), a lawyer must not knowingly represent a

person in the same or a substantially related matter in which a firm

with which the lawyer was formerly associated had previously

represented a client:

(A) whose interests are materially adverse to that person; and

(B) about whom the lawyer had acquired information protected by

Federal Rules of Attorney Conduct 2 and 5(c), that is material to

the matter.

(2) The former client may, after consultation, consent to the type of

representation described in (b)(1).

(c) A lawyer who has formerly represented a client in a matter or whose

present or former firm has formerly represented a client in a matter must

not later:

(1) use information relating to the representation to the disadvantage of

the former client except as Federal Rule of Attorney Conduct 2 and 7

would permit or require with respect to a client, or when the

information has become generally known; or

(2) reveal information relating to the representation except as Federal

Rule of Attorney Conduct 2 or 7 would permit or require with respect

to a client.

NOTE

This rule adopts the substance of ABA Model Rule of Professional Conduct 1.9

in its entirety except for the cross references to these rules. DR 4-101(B) and (C)

and DR 5-105(C) are the corresponding provisions of the ABA Code of

10



Professional Responsibility. See Working Papers, supra, 100-102, 107-116,
189-210.
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RULE 6. IMPUTED DISQUALIFICATION: GENERAL RULE

(a) While lawyers are associated in a firm, they must not knowingly represent

a client when any one of them practicing alone would be prohibited from

doing so by Federal Rules of Attorney Conduct 4, 5(c), or 6.

(b) When a lawyer has terminated an association with a firm, the firm is not

prohibited from later representing a person with interests materially adverse

to those of a client represented by the formerly associated lawyer, and not

currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the

formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information that is both

protected by Federal Rules of Attorney Conduct 2 and 5(c), and

material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected

client under the conditions stated in Federal Rule of Attorney Conduct 3.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.10 almost in its

entirety except for small stylistic changes and cross references to these rules. The

rule does not include a federal rule similar to ABA Model Rule 2.2, dealing with

the lawyer as an intermediary. No recent federal cases have involved ABA

Model Rule 2.2, and the matter should be left to state rules. See Daniel R.

Coquillette, Study of Recent Federal Cases (1990-95) Involving Rules of Attorney

Conduct, 3 (Dec. 1, 1995) (no reported federal disputes involve Model Rule

2.2). See Working Papers, supra, 189-210. DR 5-105(D) is the corresponding

provision of the ABA Code of Professional Responsibility. See Working Papers,

supra, 115-116, 199-200, 209-210.
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RULE 7. CANDOR TOWARD THE TRIBUNAL

(a) A lawyer must not knowingly:

(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a material fact to a tribunal when disclosure is
necessary to avoid assisting a criminal or fraudulent act by the
client;

(3) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the
client's position and not disclosed by opposing counsel; or

(4) offer evidence that the lawyer knows to be false. If a lawyer has
offered material evidence and comes to know of its falsity, the
lawyer must take reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information
otherwise protected by Federal Rule of Attorney Conduct 2.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes
is false.

(d) In an ex parte proceeding, a lawyer must inform the tribunal of all known
material facts that will enable the tribunal to make an informed decision,
even if the facts are adverse.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 3.3 in its entirety
except for small stylistic changes and a cross reference to these rules. To
preserve the integrity of the court proceedings, candor toward the tribunal is a
matter of significant federal interest, and as such, requires a single uniform
standard applicable in all federal courts. See Roger C. Cramton, Memorandum to
Participants of the Special Study Conference, 2-3 (Jan. 8, 1996). The rule is also
needed in continuing Federal Rules of Attorney Conduct Rule 2 and 4, where it
is cross-cited. DR 7-102 and DR 7-106(B) are the corresponding provisions of
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the ABA Code of Professional Responsibility. See Working Papers, supra,

100-102, 107-116, 189-210.
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RULE 8. LAWYER AS WITNESS

(a) A lawyer must not act as an advocate at a trial in which the lawyer is likely

to be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services

rendered in the case; or

(3) the lawyer's disqualification would work a substantial hardship

on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the

lawyer's firm is likely to be called as a witness unless precluded from so

doing by Federal Rules of Attorney Conduct 3 or 5.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 3.7 in its entirety,

except for small stylistic changes and a cross reference to these rules. Between

1990-1995, ten percent of reported federal disputes involve lawyer as witness

rules. See Daniel R. Coquillette, Study of Recent Federal Cases (1990-95)

Involving Rules of Attorney Conduct, 3 (Dec. 1, 1995). See Working Papers,

supra, 100-102, 107-116, 189-210. This trend dropped to five percent between

July 1, 1995 and March 23, 1996, id., 196, but the 1990-1996 culminated totals

are still high at 49 cases, or more than nine percent. Id., 203. Thus, a federal

lawyer as witness rule is needed to create uniform standards of conduct for

attorneys practicing in the federal courts. The corresponding provisions of the

ABA Code of Professional Responsibility are DR 5-101(B) and DR 5-102. See

Working Papers, supra, 115-116, 199-200, 209-210.
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RULE 9. TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer must not knowingly:

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary
to avoid assisting in a criminal or fraudulent act by a client, unless
disclosure is prohibited by Federal Rule of Attorney Conduct 2.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 4.1 in its entirety
except for a small stylistic change and a cross reference to these rules. This rule
is rarely invoked in federal court proceedings, but it is a central rule of conduct.
See Working Papers, supra, 203. See Roger C. Cramton, Memorandum to
Participants of the Special Study Conference (Jan. 8, 1996). It is also needed in

applying Rule 2, supra, where it is cross-cited. The corresponding provision of
the ABA Model Code of Professional Responsibility is DR 7-102. See Working
Papers, supra, pp. 116, 210.
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RULE 10. COMMUNICATIONS WITH PERSONS REPRESENTED BY
COUNSEL

(a) General Rule. A lawyer who is representing a client in a matter must not
communicate about the subject of the representation with a person the
lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by:

(1) constitutional law, statute, or an agency regulation having the
force of law;

(2) a decision or a rule of a court of competent jurisdiction;

(3) a prior written authorization by a court of competent jurisdiction
obtained by the lawyer in good faith; or

(4) paragraph (b) of this rule.

(b) Rules Relating to Government Lawyers Engaged in Civil or Criminal
Law Enforcement. A government lawyer engaged in a criminal or civil
law enforcement matter, or a person acting under the lawyer's direction,
may communicate with a person known by the government lawyer to be
represented by a lawyer in the matter if:

(1) the communication occurs prior to the person's having been
arrested, charged in a criminal case, or named as a defendant in
a civil law enforcement proceeding brought by the governmental
agency that seeks to engage in the communication, and the
communication relates to the investigation of criminal activity or
other unlawful conduct; or

(2) the communication occurs after the represented person has been
arrested, charged in a criminal case, or named as a defendant in
a civil law enforcement proceeding brought by the governmental
agency that seeks to engage in the communication, and the
communication is:

(A) made in the course of any investigation of additional,
different, or ongoing criminal activity or other unlawful
conduct; or

17



(B) made to protect against a risk of death or bodily harm
that the government lawyer reasonably believes may
occur; or

(c) made at the time of the arrest of the represented person
and after he or she is advised of his or her rights to
remain silent and to counsel and voluntarily and
knowingly waives those rights; or

(D) initiated by the represented person, either directly or
through an intermediary, if prior to the communication
the represented person has given a written or recorded
voluntary and informed waiver of counsel for that
communication.

(c) Organizations as Represented Persons.

(1) When the represented "person" is an organization, an individual
is "represented" by counsel for the organization if the individual
is not seperately represented with respect to the subject matter of
the communication, and

(A) with respect to a communication by a government lawyer
in a civil or criminal law enforcement matter, is known
by the government lawyer to be a current member of the
control group of the represented organization; or

(B) with respect to a communication by a lawyer in any
other matter, is known by the lawyer to be

(i) a current member of the control group of
the represented organization; or

(ii) a representative of the organization whose
acts or omissions in the matter may be
imputed to the organization under
applicable law; or

(iii) a representative of the organization whose
statements under applicable rules of
evidence would have the effect of binding

18



the organization with respect to proof of the
matter.

(2) The term "control group" means the following persons (A) the
chief executive officer, chief operating officer, chief financial
officer, and chief legal officer of the organization; and (B) to the
extent not encompassed by the foregoing, the chair of the
organization's governing body, president, treasurer, and
secretary, and a vice-president or vice-chair who is in charge of
a principal business unit, division, or function (such as salaries,
administration, or finance) or performs a major policy making
function for the organization; and (C) any other current
employee or official who is known to be participating as a
principal decision maker in the determination of the
organization's legal position in the matter.

(d) Limitations on Communications. When communicating with a represented
person pursuant to this Rule, a lawyer must not:

(1) inquire about information regarding litigation strategy or legal
arguments for counsel, or seek to induce the person to forego
representation or disregard the advice of the person's counsel; or

(2) engage in negotiations of a plea agreement, settlement, statutory
or non-statutory immunity agreement, or other disposition of
actual or potential criminal charges or civil enforcement claims,
or sentences or penalties with respect to the matter in which the
person is represented by counsel unless such negotiations are
permitted by paragraph (a) or (b) (2) (D).

NOTE

This rule is based on the tentative outcome of negotiations between the
Department of Justice and the Conference of Chief Justices, "Discussion Draft,
December 19, 1997," with the addition of some technical stylistic changes. As
such, it differs from the comparable ABA rule, ABA Model Rule 4.2, in many
respects. See ABA Formal Opinion 97-408 (1997); ABA Formal Qpinion 95-396
(1995) and ABA Informal Opinion 1377 (1997). This rule, as negotiated, has an
extensive "Comment." See "Discussion Draft, December 19, 1997,"
"Comment," pp. 1-6.
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The Conference of Chief Justices considered this "Discussion Draft" at its
regular Midwinter Meeting on January 25-29, 1998. At the request of officials
of the American Bar Association and others, the Conference postponed the
matter to its next meeting, scheduled for August 2-6, 1998. See Memorandum
of February 6, 1998 from Chief Justice Thomas R. Phillips, President,
Conference of Chief Justices. Obviously, if the Conference of Chief Justices,
the Department of Justice, and the American Bar Association can agree on a
draft rule, it will be the presumptive candidate for the final version of Rule 10.

From 1990-1995, twelve percent of reported federal cases involve rules
governing communications with represented persons. See Daniel R. Coquillette,
Study of Recent Federal Cases (1990-95) Involving Rules of Attorney Conduct, 3
(Dec. 1, 1995). See Working Papers, supra, 99-211. This trend increased
between July 1, 1995 and March 23, 1996, to sixteen percent. Id., 196. Thus, a
federal rule is needed to create uniform standards of conduct for attorneys
practicing in the federal courts. The corresponding provision of the ABA Code
of Professional Responsibility is DR 7-104. See id., 115-116, 199-200, 209-210.
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-1 and widi my adw pemam wbos act or onussion in comecton with that

IU b00rwxxbLe GecrP F. Guwi, Jr, Urnitd Stane Distric judp* for the Fat~
Disrict of ussawi.
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m Ybem Aied to the I:S forp uposas of wilQ orLriabi aw tyor
whose cAA my cm a alhnisn (x tbe put ofthe & iFmu This
Cona Wu a&dPW by th Supram Crt of Missoui il ex rel. Pitts v.
B± - 857 S.Wld 200. 202 (Mo. 1993) (an bluc). Ibc Speme Court of
Mimms etcal nrim ha m tum bee wpted ty tin Uied Stbls Dfmict Court
fot de Eamem DMstdct of imomi Soe E-D. Mo. LR. 12.02 (w3 Code of
Pmv alE Rquz adoptd by dtis Court is the Code of PmnCS6=1
Rcapansibility adapted by the Sua COW of Miomi, as muded fiu dim to
bmzex eccp as may Wmwibe Vided by ft Cmes Role of D naxy

The gova ME= dw t a protective or w~ WmDM watedO becams lhe
te' pr ts it caged ia apes ahx ized by 2S CFR. *77.10(a), a rule

ptmuigaed by fte Ammey Giuml of he Uited SC M le proides as

A to wilh a it emploe of ; th
qatprq dp[qF ~ um of cdtbea, axupu- -- ; ted 1Wyo q~a~dpi hl be cansidered

to be a cinmuaat wid& 61 apaicia ir pupw offtis pt ail
if the =Y is a Wug imividiL A 0wutrg i, alis
IL Iupit high Levd emplyee who is kmwwn by th vOnt obnatk tbmg to bepg ~~~as a dlec~o inr m of d*c
organimis lega pOs tim in he prceding or viim of the
SW= ms,.

28 CmR § 77.IO(a) 11m Gv i at ares tha sectiou 77.10(a) skmsidms the
local ruies Ofd EDM Diif of issomi In tie arnmtive,c the svurnat u aroe
dtI im H&t Of mcfion 77.10(a), ft dispted ex pmfte cMcf by DOJ aey wc
uzAthoizcd by laws" ad Ibm &i mdr te opens xceMin to le] QS 4-41 bwtzkt
sltes that cx pat cuts M areissule if rd by la.- McDImell
Dougla rasm to bod by alseu th dmt the Attorney Ganal lacked the
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statx udartiY to is= 28 C.F.R f 77.10(a), and that dlis iism is heref
n&W anfid ofno ffi

710disicm xt cd a ded ta seci 77.10(g) fli beyond the liit of the
Atkmapy GCn ls sM y auihriy. Acmxdigy, it zgred Me pmateie wder mi
Pod, fxh fin tohC oe exnh~i~ Per c~atum with cugrst McDoamal Douglas
=43koyes violmed Misom SupM Coun Rule 4-412a ads td by th Eastem

Distric Gfflimow It ordered fte govunnmt to' COWe Suc cotwact and to provide
dSOMMyofilfmafi obnnd fim doe contacs aked ma& The mt also

On M psie coM&M wit fi ana McDanmod Dougs emplyes.
A tbe Gkm , w sayed dt portia of the disict comes rder that
mqW ftb== jfpN*coqntacs.UY~.a t xw disovay Of nfonmafia. olbaiied from its cm parte
cotat.

IL

"is toax c do ad m n - w agpauyls poWtf to jMMUdM lgslafive
M diagI mo. is fixribd to the m~ority &kdclgtd by Cmgvpess powe v. guat4Wwwn

k. HOWi 488 U-S 204,208 (198); dL Cwu'n v. Fv.
476 U.S. 355. 374(19896) ("WO HNr8li ym no powu to act .i.. amd m til
Coges confets power Wm it-). Tbe p9 mcnt claim thdt 5 U.S.C. § 301 and

st i of ride 23 offtic Uuied Sbes Code rn he A ey G t
=6xity to jzaipft 23 C.Fk 977.10(a). WC adidess h aseom nin tm.

The Pv=Rmd elies uim y on S U.S.C. 9 301 (1994). Section 301, better
known as de _HaU~cg St passW m 1789 "to bdp G.1CRI

officials to st up affies and Be Suveumma documm .-" HR. Rep. No. 85-146I

-4-



JAN-07-96 f14:57 FROM SUPREME COURT WILMINCTON IDO913025773702 PACE 8/15

(1958) ' 1958 US.CCAN. 3352. T c
gr--J-'; Nmtpvidc as fiiolkw:cm r fth

Thm head of an Exeuied t~ iiaydprm a
~m~beresd-afim for lie g'vemmuo of s diaromt the conkhi

iiigs cqiCs de distg6 md Itmm= Of is buies and thewu iy, ue and procvadw of itsio pqpm% and *pit.y. Thissecton doss na* auduw witholdig iufarm &,, ru ipbi
dthe avSui ty of ds to tc por.

5 USC. * 301 (1994).

The go) urs ND= that the os amhxm di
Attorey (mnaft p rilig of28 C.X F 77.10(a) xtdicts the pme

441 US. 281. 310 (1979)6 de Sujme it waniad eC PODg S an md
hdd dot it d- at pvid stoogy auly f VistmmneVltmLs Aft a

_isfhIgorc anysis of the raVE, hIleduCt wrut

Gv lic lfgauid rean ivey uimu* rol sig y, and dw gm of the
sfttuftseI it Ms to be sip Auz Of suwry lb the agency to
rejate it affairs.. I it is Wmeda a "frm&=*g oattec,midharwaug m lIi.APA oms $t1*saof a rCy -q 1 poedzte
of pmcic as opposed to "soatmmtiw rws.

IL at 309-10. In so ruli, the Coum nue that Congr had loObd cardaly at dte
stmtut in 1958, td & Sc ' S-_a it Gomt Tai.- bad
_nmusly agreed dint if 3011 orialy was adopted in 1789 to pmvide fi the

day-to-day ofce b in dhe Govumnutm I rtn andl att to
Ceasrne it as something mmx was "miuse which "twisted the atoe. yj
2.,p 441 U.S. at310 mL41 (quoting HR. Rp. No. 85-1461 at 7 (1958)) (almiti=
im
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ln ctys, ses agneslub; sces~~l ttmtdt dfind< anm

md*y br Sf i "le replims in the U g St Se In re Buaris
TnACQ. 61 F3d 465, 470 (6th Cir. 1995) (Fedmal Rcse Boad regiztio
requing &4ocmd pwty to fuese pvdmodon of cmfidmtW FRB i-fxnaim,
comrxy to Fedcil Rule of Cil PRaced 34, was na athorizd by the
In Erigqly, g StaIiI. ma ex eedq thea ddegion of aacizy"), cer

dismi 116 S. Ct 1711 (1996) FM= M&VW&.Co v. Untd Stasn DeI of
iQ!. 34 F3d 774,776-78 (9tb Cir 1994) ( g Shmuft did not autorize
regulations ailowig areucy to withhold depositio us&imoy fo&feeim .npio,.);
fu re Q g Radiation U 874 F. Supp. 796, 826-27 (SD. Ohio 1995)
g iaimekceX SWAB &M adxdis 1953 De&= Deptat dhMctme on the us
of huma vduueas iu F mtaI rescuach); M, 129
FRLD. 510 514 (WI. ThL 1990) (Housepg State did D gin DepwwDqt
of Navy atbmiy to crete gPUMAl di&cO-Ay p e fr pmous under its
jUidS6x). The z aguucmt in mhe ce a bw is mployne mo atrmpt

to witd~ssiq ~iniraive tatteimto an aud=621tic for * PIe IM goa Of
mtumives _e io n 1 id ep

'Ib flvmmt cil tiem cases m I FFoet fis ading ofhe Hg
Stalf. The B ada: .l 177 U.S. 459 (1900), a Cx rel.
!-oft Ramm 340 U.S. 462 (1951), md Geira v. Unitd Sbtesj 411 U.S. 526
(1973). None of these cam loah the case at bar.

iTymid Boe ba& zinow mpbwm which ehdk mmiyw h i l
alnixistiuuiwOxGGkauM Thegatiom at ism in It esAbRAisd which agncy
employees wOId Pwducc docw s in respouse t a sabpaa du=bstm. 340
U.S. at 46748. Snady. the aeguains at ise in Boe eske blished which IRS

&i a koA wmW hm ccmhbl am Certi IRS rords. 177 U.S. at 469-70. In ccmfrastL
e regnatim icn die a at bar m not limitd to isms ofitern agmic procedes.
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getc rules Which bjind Al oIw bb

_iitic y, boi an d y wme decided pnior to dhe 1958 amwn t

to sechon 30I, which cpxesxes a clear c mad e gXc cannot
pingfte uuguton exmptn dOty to make infmaion

vsiable to dh ptIc. Sec N v. CQ Fish Co.. 294 PF2d 868, 875 (5th Cir.
1961) (Since 1958, it bas be= dew dit do o e Statte "canmot be
construed. to; esuWlish aitriity in do e xecutive depaI unt to detaimine whedwe

papes and recogd se pivwile "). R rcftcts a parqiy miiquatcd
view Of G a rule nmakn &mh A

few' 463 U.S. 52, 614-15 2(1983) (O'Cazmr, J1, co rg) (-cases smce
Barfg the lia b k to agcy rule making power indicate that

the swpc of agncy disczttio is indeed wuwer ai the langage Of;g would

Finally, die g cam is not an pont In the Cwt heid tiht the

He~mciieing Staftue provided "am&l egidafive mathuywl fo re~gaizhms

pwunzlged by the Alfmy GeiaL 411 U.S. at 536. BEwr, fte rglat at
ism oin did sm cxad te axy's power. Radur, thy maey esabbsbed
pmcum fo t use of pow delegatd Io tih AUacy Gmmxal by he Voting RigisR

Act of 1965. A C ftv prvides no mWt fr the gD'S

cauicint Kdo Sote ad zed the mgativ reguatn at issue

B. MOOS8

The government rebe additiouafy an vanaus scons of Tide 23 of the United

-Stats Code (scti=xs 509, 510, 515(a), 516, 519, 533, and547) wich. it hgues,

mllec ym eri= 28 CFIL § 77.10(a). Wc Iqect thisotentim becuse ne

-7-
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Gf isMYe tetlau a cim SWAB = S es 4 d3d1455. 1461 (9th Cir. 1993) (nrjecting daa tt O 509, SlS, 516, 533 4 and 547
imidbeiud cianlr DOJ policy). ad boamc no revin ,g 5o5st 5ou.ld an54

aXl~orp, 441 U.S. ae 308. SOmtiws 509, 51QS15(a) 516, 519, nd S 33 de-e
d doamoftk y nwGalmd, 8 hewthe powto a i~riwofflca s anmd

,co d*M Mu to ttx ffi anat d these o = all m'swue to ha

fImse satiwi provi& a's Maws

AB fiam= of ot o&e offthe Depwutum ofjuscc and allctms ofg and =p~les of tie D quuum of Juince arvee in Sec Atkmmcy Genagu j~et the fmmcdcm,
(1) ~mmmby mddz1F f" 11Of dzq~te S of tidle 5 in acniimw lawjudges apyed by the Dqmtmat ofjImJca
(2) aihe FcduuIPkison hblnsblimcs h d
(3) of tha Bond of Dirctomi and aft=er of The Federal Pzisou

23 U.S.C. 9 509.

Mme AtkiaW y c meaeni.y fiw timto timm make alch pwovisis
ashe cmwzm azrpircadcizn h paf'xnmmc by any odxr

affln~ i~i orts Wo y fte Dapgham of Jistice of may function
ot te Anumuey GunerL

28 U.S.C. 9 510-

The Atonmmy GauDW Or 89Y adw offcm of di-, Dquwtuarof
J06iae IF cay 900mY Ryeci* 2q itnd by the Ankmry Omnuerl tiderhw, may, when qeci&caly dircsod by the Attnoy Gamwl, c~
amy kind of leoa pmoecdm&g ciil or aim=L iudng grand jury

proc~np and - ~ before g mammouin which
United States Wknysae aigwdd by law to oondack, whedw cor nothe is a resident of the district m which ffie proccdibng is brousgh

28 U.S.c. f 515(a).

41
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S~cza 547 simy defics c nrIe clUnfd Sles Afteys who, ahiilqg appointed
by te Pzsdut and rWmovik by bin, me no cess dsrectd by he Azmey

Gemal mi 1he disdaMrg- Of tfir d&ics pMt to =stion 519.' Ile dsict cou

CI as awisc pvvided by law, the ccduct of ligim M
which the Unitd Sttes anu8y, or OM= &emf Ls a poty, or s-
&utaSMd vd ftCei09 vidmee ua'1rw, zsr vd t ofcE of the
DI - n fofJU uxIer d dmcti ofte Auarey GauL

28 U.S.C. f 516.

asadwise .i d by lad k A AlirCy GmAshal
supervin AN latnxa to whicite Unied StmM an 4y. c x or
thwveof is a party, and sbaf! hred l I l ntd Stas uaavs.
UMda Statms -M uan - - - umftsection
543 of dis fift in e &diw ofahir spetive dajies

28 US.C. 5 519.

he Momey Gm= may Waist offic-
(1) to and jxosuk crmies ag e Unted Stae;
(2) to assist i pM(Aed of te p3n of te PresideM, =i
(3) b candoct soch i I- isgatio repadiog official Maws

dw ff cd a af the D mt afjshe md D epr of
Stat as may be diected by the Afncy oweuL

This section daom no limit Om autheuty of APmbwaots ai qmces to
hwmigats wanes _inst de Unhad Stes wh= egati
jordica -hm bem assi by law to sch d b and Wacs.

28 U.S.C. 9533.

3Section 547 :KAvs:

ExXa visd ovided by lw, Unitod Ses a

(1) prosecita for all esamain tde United States,
CZ) poseoeor &*a, for e nvvwueu4affcil acbos, sift or
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000eClY owhc tat iuiig in amy of teezer y or klbgd gives
the AM~uy Gawarl te Wfthoity to ~Caupt laWYczs rcprca &in United StatES
fil dte bxca adcs afefs afh bind all odw lawu apparig in that cowu of the
UueS.

An ageocy's xnI ra t dlimx of rules wkb~it vAld sgaUtfy axioecty implcates
21005si ofte sqeatioo of pwma ad we ar inquivd by Congress tosg the

reguladons aside. 5 U.S.C. I 706(XC) (1994) C7he mviewing coU Sa . . bold
unlawful and s aside agwuy acio, Unip and conch== foamd to be ... . n
cmess ofsa"Off. Alctiofp adholky, or &**dous orixxtafstatz yaig

Wa Cam- 441 U.S. at 308 (rel mn be
uness g m as izuaSQ02by 0 2Me W =idudW ha hgWant of a£ubgiy
£xOMOM-asx UE NO aW= kwird Inhio Sav Buk v. Dbacky, Of e of Mzffi

. 967 F2d 598, 621 (D.C. Or. 1992) (Ctw y actions beqd ddcpatd
ualKoity bECr1U VEU ad c315 nts ,mug nvwAde &La).

lNCedan~s mn which the Umited States is cicwned;
(3) appr m bd f iof the dcieaum in 11 civil action, suit or
po dAM p ing h is da main taaxsr. ( G&W officers
gitberuea'=ormya do b *n ob r cowvy
O wy maoey ced by or paid *D the afca% and by *= paid
iato the Treamr,
(4) instite andpmseau proceedinp Firftwe cloechm of fines,
peakies, aad fi cm inmred for violvionof any vuvmz law,

snsssaftsfied an mvestgm ai hou jstc does not rnqtize the

(S) inalas suh reprts as the Anmney Gaaual may duect.
28 U.S.C 547-
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Becse we wmot b ly o fie that the gxls af hY m t
StMAtOIY Pw A ciated bY tffe pmma r =ntpla the u of ayhimg
,re2ihluzg 28 CYFX § 7.10(a we bd this atio to be inaid. AMctin .

~ ru~te ui~i~t~Up~aft t9 its ex Pwt~ coahuft me "audwimd by law
and theruie 8ftfy Re 442. Mreuve because unvald 1 wgzow of the
Aftorny GM=Wu Iwtcm wllw e wpD uPmadie die low]l &daZ1 rule fr ffie
Eak" Disrit of Mismni, weject dw -umn0 wPMi

Uy t - W" .'rBmegafts Position S no rmafinig legs an which
to sb.d, we hit do stay ad affirm de aida of the imrict om

'V.

The dhic cout &trxind hat )msi SuwJem Con Ride 4-4.2 does
deutete IX)J lboto in d ca~use afldammg Dcmskf counse bhefore inta&ing

ex Plats owuacft with Md)awznff Doouajasfimreu ciobyees, muds such ftmr
=qivcme are auregy rquusmnd by comet Howavqg, it crdmued tha gor t
to kaqg a Eist offth =m aftbe be azayem it iKmviews and fth diars cm vhich
it MrowU dwL tIUn.h coxthd fxdm ed the pgomca to preww A satenm=,
notcs, and ans~ to quwstku xzsoiine as a result of thes contacms and to make

pTmempnuinswitkm irna which a uqcr portio p~f fth DwV=Mmqs
lx4 is a nm-im iri fth cue. At im ns ft~ cms is wbhadw anomnoys irqaep mtig dfte Uited Stame 1M abi& by fth eialW sanfds m poe by e local rubes of aUnited Stmes Dbistic Camn when ccurductiqg ft gomasliiAtOn in hat ccxit.Afedeal reguation cmxit prep*dcra1la becue Spunc Cas
M &M~-E do no cas MD Play wIim a comr baLance competing fedeWa niIes'

Cityof~MWod v. UIWM Ekm CI, 671 F.2d 1173, 1178-79 n. 14 (8th Cir. 1982),
~~ ~459 U.S. 1170 (1983); M tatsv.n3 F.2d 649, 651(Ist Cir. 1967) ( pmn jemuptima docbeinaibl to fed~mi court rule wbich

incopai~stsft ethic nals) ufd en bm~ 832 F.2d 664,66 7 (1st COr 1987).

*DQ}"dd~~~~~d b-11
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&M &amufts availbe to McDoaN DougaS fbr M-viUw Wo z S eCt to

* m.imt appeals tb of ucc a y its in tio

of tinc SO eme We m'vwc diacovY Iler oy fm "gro abuse of
discoc res, in reI mmba finess m die oa af thc case c Prow v.

MWic, Inc, 770 Fid 117, 122 (8h Cir 1985). Simce the dsrict caat aated

* h~gm~Is to IDa Vmm=69 atmneY fri-m discovay, and since the
ndi-miiVd ti natmm would be subject to nornul dcovery in ay case, we find
D gro abuse of discrelio

V.

For die reasous std above, we lift the stay and affim the judgmnet of the
d&Sict cen

A true cpy.

CLM, U.S. COURT OF APIAIS, EIGHITH CIRCUIT.
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MEMORANDUM

DATE: March 12,1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 91-1 7

Item No. 91-17 has been on the Committee's study agenda for seven years (almost four

years longer than the next oldest agenda item). The issue to which it relates - the practice of the

courts of appeals of designating some of their opinions as "unpublished" or "non-precedential" -

has been around much longer. In 1964, the Judicial Conference resolved "[t]hat the judges of the

courts of appeals . .. authorize the publication of only those opinions which are of general

precedential value." In 1972, the Judicial Conference asked each circuit court to adopt "an

opinion publication plan." After all of the circuit courts had done so, the Judicial Conference in

1974 reported the following:

There are in effect I llegal laboratories accumulating experience and amending

their publication plans on the basis of that experience. Because the possible

rewards of such experimentation are so rich, the Conference agreed that it should

not be discontinued until there is considerably more experience under the diverse

circuit plans.... [F]urther experimentation may well lead to the amendment of the

diverse circuit plans and . .. eventually a somewhat more or less common plan

might evolve.

In its 1990 report, the Federal Courts Study Committee recommended to the Judicial

Conference that it appoint an ad hoc committee to "review policy on unpublished court opinions

in light of increasing ease and decreasing cost of database access." Although the Committee

stated clearly that it was not recommending "universal publication," it was nonetheless concerned



that "non-publication policies and non-citation rules present many problems." It pointed out, for

example, that one of the reasons for barring the citation of unpublished opinions was "to keep

those with better access to them from having an unfair advantage"; however, the Committee said,

"inexpensive database access and computerized search technologies may justify revisiting the

issue, because these developments may now or soon will provide wide and inexpensive access to

all opinions." The Committee's recommendation was considered and explicitly rejected by the

Judicial Conference in 1990.

Notwithstanding that rejection, a few months later the Local Rules Project recommended

that this Advisory Committee "consider amending Rule 36 or add[ing] another Appellate Rule to

include a uniform plan for publication of opinions." The Standing Committee asked this Advisory

Committee to comment on that recommendation, as well as on many others made by the Local

Rules Project. In early 1992, after surveying the circuit judges, the Advisory Committee reported

back to the Standing Committee. With respect to the recommendation that FRAP be amended to

include a uniform plan for the publication of opinions, the Advisory Committee was split: Some

members expressed reluctance to consider a proposal that had so recently and so emphatically

been rejected by the Judicial Conference, while other members "believed that the change in

technology has changed circumstances to such an extent that a new look at the policy would be

timely." The matter has remained on the Advisory Committee's study agenda ever since.

At its September 1997 meeting, the Advisory Committee again turned its attention to Item

No. 91-17 and agreed to give the matter further study. As a first step, Judge Garwood offered to

survey the chiefjudges, to get some indication whether the Judicial Conference's views on this

matter might have changed in the past eight years. (The chief judges make up half of the voting

-2-



membership of the Conference.) In January, Judge Garwood wrote to each of the 13 chief judges

and invited them to respond to the following questions:

1. Should the courts of appeals continue to designate some opinions as

"unpublished"?

2. If so, should FRAP be amended to specify the criteria that should be used in

determining whether an opinion is designated as "unpublished"?

3. Should FRAP be amended to either mandate or forbid the submission of

"unpublished" opinions to Westlaw, LEXIS, and similar services for electronic

dissemination?

4. Should FRAP be amended to specify the circumstances, if any, under which

"unpublished" opinions may be cited by counsel in their briefs and other

submissions or by courts in their opinions and orders?

5. Should FRAP be amended to specify whether and to what extent "unpublished"

opinions shall have precedential force?

All of the chief judges - save those of CAI and CA5 - responded to Judge Garwood's

letter, as did several of their colleagues. Those responses are attached. As you will see, the chief

judges are almost unanimous - and, in some cases, quite vehement - in the view that this

Committee should not propose rules governing the publication or citation of opinions. On

March 11, Judge Garwood met with the chief judges in Washington, D.C. Again, the chief judges

were adamant that the publication and citation of opinions should not be addressed in FRAP.

Judge Garwood intends to ask the Committee whether, in light of the considerable amount

of effort that would have to be devoted to drafting rules on the publication or citation of opinions,

and in light of the likelihood that those rules will not be approved by the Judicial Conference, it

may finally be time to remove Item No. 91-17 from the Committee's study agenda. To assist the

Committee in considering that question, the following are attached:

-3-



1. The letters that Judge Garwood received from the chiefjudges and some of their

colleagues.

2. A bibliography listing 40 articles that critique the practice of issuing unpublished

opinions. These articles address the practice in the federal courts and were

published in major journals after 1979. I estimate that there are over 100 other

articles that either address the practice in state courts or that address the practice

in federal courts, but were published in minor journals or before 1980.

3. An annotated bibliography that summarizes 21 of these articles. The summaries

(which were prepared by my excellent research assistant, Rosemarie Nixon) will

give you a good sense of the criticisms that have been made of the current

practices of the courts of appeals and the responses to those criticisms. As you

will see, academics are almost as united in their support for national rulemaking as

judges are united in their opposition.

4. A draft of an article on unpublished decisions by Chief Judge Boyce F. Martin, Jr.

Judge Martin sent this draft to Judge Garwood in response to Judge Garwood's

letter.

5. A report from the Federal Judicial Center describing the formal rules and informal

practices of the courts of appeals. Judy McKenna from the FJC will attend our

April meeting and provide a summary of this report.

-4-
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT
333 CONSTITUTION AVENUE, N.W.

WASHINGTON, DC 001-2866

HARKY T. EDWARDS MUNG (202) 2I7
CHBEF JUDGE FACSIMIL (202) 2730119

February 4, 1998

The Honorable William L. Garwood, Chair
Advisory Committee on the Appellate Rules
Judicial Conference of the United States
Washington, D.C. 20544

Re: Whether FRAP Should Address Unpublished Opinions

Dear Judge Garwood:

On behalf of the U.S. Court of Appeals for the D.C. Circuit, I submit the following
responses to the questions posed in your letter of January 28, 1998.

(1) Should the courts of appeals continue to designate some opinions as
"unpublished"?

Yes. Most members of my court feel strongly that some opinions should remain
"unpublished" and be given no precedential value. If the rules are changed to
require publication of at/ opinions, I would guess that we will simply issue orders
without any explanation whatsoever in those cases in which an unpublished opinion
would otherwise have issued. Surely that is not to be preferred.

(2) If so, should FRAP be amended to specify the criteria that should be used in
determining whether an opinion is designated as unpublished'?

No. As most circuits do, the D.C. Circuit has a local rule that sets forth criteria for
non-publication, and the rule has worked well. We do not need FRAP to address
this issue.

(3) Should FRAP be amended to either mandate or forbid the submission of
'unpublished" opinions to Westlaw, LEXIS, and similar services for electronic
dissemination?

No. Each circuit should be free to permit or forbid electronic dissemination of its
"unpublished" opinions as it sees fit. Each court has different needs; a single FRAP
rule is both unnecessary and unwise.
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Will L. Garwood, Chair
Advisory Committee on the Appellate Rules
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(4) Should FRAP be amended to specify the circumstances, It any, under which
unpublished" opinions may be cited by counsel In their briefs and other

submissions or by courts in opinions and orders?

No. This is a terrible idea. Each circuit should decide how to handle this. There is
little doubt in my mind that if you pursue such a course of action you will cause
circuit judges to abandon writing altogether in appeals involving straightforward
dispositions. In other words, no matter what FRAP says, judges will continue to
issue simple "orders' disposing of cases that require nothing more than a judgment
and have no precedential force beyond the case at hand. The only question then
is whether you want to cause judges to stop writing short explanatory memoranda
opinions in these cases by forcing them to 'publish" what they write.

(5) Should FRAP be amended to specify whether and to what extent
"unpublished opinions shall have precedential force?

No, absolutely not. Each circuit is in the best position to address its own needs and
to develop appropriate practices. If such a rule were adopted, the next step would
be to tell judges when and how much to write in their opinions.

If I can be of any further assistance, please do not hesitate to call.

Sincerely,

Hefy dwards
ief Judge

cc: Members of the U.S. Court of Appeals for the D.C. Circuit
All Circuit Chief Judges



gInite States TIourt of ckpprals
SECOND CIRCUIT

(203) 782-3682

CHAMBERS OF

RALPH K WINTER
CHIEF JUDGE

U S COURTHOUSE
141 CHURCH STREET

NEW RAVEN, CT 0651 0 February 4, 1998

Hon. Will L. Garwood
Appellate Rules
Committee on Rules of Practice and Procedure

of the Judicial Conference of the United
States

Washington, D.C. 20544

Re: Whether FRAP Should Address Unpublished Opinions

Dear Judge Garwood:

Thank you for your letter of January 28, 1998, inquiring as
to my views and those of my colleagues regarding unpublished
opinions. I have transmitted your letter to the members of my
court, and you should hear from some of them in due course. This
letter states only my personal views.

I strongly believe that Courts of Appeals should be
permitted to continue to designate some opinions as unpublished
and not to be cited as precedent. My court presently disposes of
in excess of 60% of our appeals by unpublished orders, called
summary orders. These orders may be several pages long. They
explain the rationale of the decision for the benefit of the
Supreme Court and the parties but may not be cited in other cases
as precedent.

We use summary orders only where nothing of jurisprudential
value would be accomplished by publishing an opinion. We
reexamine our use of such orders periodically with the benefit of
comment by the organized bar. There is presently no sentiment on
the court that I know of to alter our present practices.

Publishing our summary orders would add geometrically to the
printed material that counsel must plow through to research a
case and for no significant reason. Most of our summary orders
involve frivolous pro se claims or issues that are resolved on
grounds well-established in the caselaw, such as meritless
sufficiency claims or challenges to discretionary rulings by
district courts. To add such decisions to the printed matters to
be researched might well divert counsel from the dispositive
precedents of our court.

Moreover, an explanation of a decision that satisfies the
needs of the Supreme Court and the parties can be drafted and



Hon. Will L. Garwood
February 4, 1998
Page 2.

agreed upon much more quickly than one that satisfies the needs
of lawyers looking for precedents. Published opinions that can

be cited as precedent must contain detail that is not required in

summary orders, including, for example, a full statement of the
facts and procedural posture of the decision. Qualifying
language that is necessary in published opinions that serve as
precedents is not necessary in our summary orders. It is my view

that, were a published opinion necessary in each case, we would

be unable to dispose of our caseload in a timely fashion.

I also believe that the FRAP should not attempt to specify
uniform standards regarding unpublished opinions. There is no
correct set of standards writ in stone, and the present diversity
of practice allows each court to choose those standards that it
deems most appropriate. How, moreover, would the standards be
enforced? Surely, we do not want even a small portion of our
scarce resources devoted to motions to publish.

I realize that the organized bar has reservations about
deciding cases through unpublished opinions. That is
understandable because the practice seems to resemble secret
decision-making. However, we have satisfied many (not all)
critics by putting our orders on-line, a form of publication that
dispels any notion that we are attempting to decide cases in
secret. We also invite the organized bar to scrutinize our

orders and bring to our attention cases where an opinion should

have been published. Even studies involving all the orders
issued by our court in a calendar year have not shown significant
misuse of summary orders.

Also, my conversations with lawyers have suggested that,
when the cost of not using unpublished opinions is explained in
full, the practice is not nearly as controversial as it may seem.
Given the present inclination of the Congress to scrutinize
proposals for new judgeships with great care and to be very
deliberate in filling vacancies, any attempt to diminish by rule
the use of unpublished opinions will be entirely counter-
productive for litigants. Within six weeks, over one-third of
the active judgeships on my court (5 of 13) will be unfilled.
Were we by rule compelled to publish opinions in any substantial
number of cases that now go by summary order, chaos would follow.

I add one word based on my experience as a member of the

Civil Rules Committee for five years and Chair of the Evidence
Rules Committee for four. Most rules are far too long and too
complex as a result of tinkering by the advisory committees. It



Hon. Will L. Garwood
February 4, 1998
Page 3.

is no accident that the shortest, least complex, and most
successful of the various rules are the Rules of Evidence, which
did not have the benefit of an advisory committee for two
decades.

Sincerely,

Ralph K. Winter
Chief Judge

RKW/mrd



UNITED STATES COURT OF APPEALS
SECOND CIRCUIT

CHAMBERS OP
RICHARD J. CARDAMONE

CIRCUIT JUDOE

February 5, 1998

Hon. Will L. Garwood
Appellate Rules
Committee on Rules of Practice and Procedure

of the Judicial Conference of the United States

Thurgood Marshall Federal Judiciary Bldg.

One Columbus Circle, N.E.
Washington, D.C. 20544

Re: Whether FRAP Should Address Unpublished Opinions

Dear Judge Garwood:

I concur completely in the sentiments expressed by

Chief Judge Winter of our Circuit in his letter dated

February 4, 1998 with regard to the above subject.

Sincerely,

Richard J. Cardamone
U.S. Circuit Judge

RJC/ral

cc: RKW
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February 27, 1998 ,3x: (215) 597-7217

Honorable Will L. Garwood
Chair, Advisory Committee on Appellate Rules

Committee on Rules of Practice and Procedure

Judicial Conference of the Untied States
Washington, DC 20544

Re: Whether FRAP Should Address Unpublished Opinions

Duar j ib }:

I respond to your letter of January 28, 1 998 as follows. My responses are

tci.c becausc thc rationales supporting them have been amplified in letter from the

other Chief Judges.

I. Should the courts of appeals continue to designate some opinions

as '"unpublishcd"'? No, although they should designate some

opinions as "not precedential."I

2. If so, should FRAP be amended to specify the criteria that should

be used in determining whether an opinion is designated as

"unpublished"? No, the criteria for determining when an

opinion should be legended "not precedential" should be a

matter for the respective Courts of Appeals.

3. Should FRAP be amended to either mandate or forbid the

submission of "unpublished" opinions Lo Westlaw, LEXIS, and

similar services for electronic dissemination? No.

4. Should FRAP be amended to specify the circumstances, if any,

under which "unpublished" opinions may be cited by counsel in

their briefs and other submissions or by courts in their opinions and

orders'? No. That should be a matter for the Court of Appeals

lOP's, if at all.

* My Court just this past week voted to abandon the "not for publication" legend

asz anachronistic.



5. Should 13RAP bc amended to specify whether and to what extent
"unpublished" opinions shall have precedenLial force? No. That
should be a matter for the Court of Appeals IOPS.

fy,

Award R. Becker

GRB:pnik



UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

DOLORES K. SLOVITER 10614 UNITED STATES COURTHOUSE

CIRCUIT JUDGE 
INDEPENDENCE MALL WEST

February 12, 1998

Hon. William L. Garwood, Chair

Advisory Committee on the Appe'l.at Rules

Judici&' Conference of the United SLates

Washington, D.C. 20544

Re: Whether FRAP Should Address Unpublished Opinions

Dear Judge Garwood:

Your letter of January 28, 1998 reached me right before

the transition of chief judgeship in the Third Circuit. However,

as I was chief judge at the time the letter was sent, I assume

you wi.l accept my comments on the above issue. As it is, I

agree wholeheartedly with the comments expressed by Chief Judge

Harry T. Edwards in his letter of February 4, 1998.

Si Iy,

DKS/Tnv Slov' ter

cc: All Circuit Chief Judges

o:\admini5tqgarwood.wp6
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February 3, 1998

Honorable Will L. Garwood
Chair, Advisory Committee on Appellate Rules

Committee on Rules of Practice and Procedure

Judicial Conference of the United States

Washington, D.C. 20544

Re: Whether FRAP Should Address Unpublished Opinions

Dear Judge Garwood:

Thanks so much for your good letter of January 28.

With all respect, there might be some advantage simply in

leaving the subject alone. The criteria for publication can never

be but so precise. The circuits all operate under a system which

differentiates between cases which really do possess precedential

value and those whose interest is chiefly for the immediate parties

involved. This strikes a fair balance. Taking up the question

seems to me to involve a lot of potential headaches without the

prospect for much real gain.

Warmest regards.

Sincerely,

J. Harvie Wilkinson III
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(502) 582-6630

Honorable Will R. Garwixd
United States Circuit Judge
300 lHomci Tbhornbcrry Judicial Etldg
903 San Jacinto Bouldcard
Austin, TX 18701

Dear Judf e G3iwood-

ThaAk you for your Jamuiay 28 letter solicitin mY opinion regarding published" opinions
and whether It-ere is a need o amend the Federal Rules of Appellate Procedure to address
such opinis. I wrote to my colleaZucs vu ihe Sixth Circuat. and received respouses from some Of
thern Most of tbe judges on the Sixth Ccuit believe -as do I -- tat thcr is Do need to amend
FRAP to, ci Criteria for, or rVg 1teV the use or preic~v tiaI value of "utpublizhed opinions. My
sense is that such issues can be bettcr addressed through the local rules of each circuit.

C,,inodcntally, I have boci working with one of my law clerks on an ess3y to be submitted
to the Ohio State Law Journal. It addresses some of the saxcissues as your survey. I have imcluded
an initial draft for you to read if you wish. It may provide a deeper insighl into my siqlxrt of
"unpublishedr' opinions.

Ir. esponse to yowr questions:

I thoUodedejifatc ome opinions as cuu a
Yes. A large number of casms that come to the circuit coiln can be decided by direct

applicntion of established law. Although the parties in s-ch cases deserve explanations of our
decisions, publication of tde opinions would be of little, if any, juisudential value With veiy few
exceptions, unlesv, a ca addresses a new issue, resolves a conflict within the cizvuit, or more clearly
defines an ambiguous earlier holding, its publication does little more than divert scerx judicial
reso=rce=, reiteratc previous coDclusions, and muddle an already complicatod and complex body of

law- Desiguating some opinions as unpublished" - and assig them lesser precedal value -
enables us to provide litigants with a written record of our reasoning in their owes while furthering
our atter.-pts to maintain a cicar, wbesivc body of established law.

Qac of my colleagues provided another reason fhr not publishing opinions in some cases
invomn- state law, 4specially diversily . His wo;rn was that stase cous should establish the
precedetu. m statc law matas, and tat fcdcrl courts should attempt to follow the state cout's
precedent. rathcr than seting their own.

601 Wirr BP;OADWAY, LoulsvniLL. KENTUCKY 40202-2227
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Hollorable Will L. Garwood
March 2. 1998
Page 2

2. If so, should IFRA-barende4 to snrs& the citria t-should
h used in desingnted~ "u~bl shed?

No. Like most other circuit& thc Sixth Cii cuit has already established critea by which we
decide whi1ih coasc art publishod (6th Cu. R. 24(a)). For the most part, the judges on any given
panel come cosily to a conDasu5 regarding publicAtion. National uniformity is not necessary in this
ara, and I think we should wxxtinue to allow each individual circuit IA) set its owu onteria.

3. 1qrh~oi5 ERAR ramended to eiflux mandatT or foridh su bi of .njudutied
ifions Wimlr e e c disminatiQn?

Absolutely nvot Al opinions, whether published or not, are in tho public record. I see no
basis for the fedkral rules to dictaa wbich public records private reporting services may reprint or
publish.

4- Should FMA he Mended to cify the ciumstance, if any.
iundmrcubbsel in ir
bIiefand and lrnm or by crm osa rd
No. With regard to citation by counseL I believe caCh atorney must decidc for herself what

jwwes she wis to rey on building and supporing her argment Individual circuits can- (
should - notify attorneys that "unpublishd" opinions have little if any prewdenial value. once the
attorneys havc that notice, thcy should not be forbidden from citing 'unpublished" opinions.
Although many judges and law lerkb probahtl skim over and disregard such cites as having almost
no value. we as a courtn o not deprive attorneys their prerogative to includc them in their briefs. We
do not need courts dictating what attorneys cite in their briefs, and we certainly do not need a federAl
rule doiug so.

I believe -evn more stiongly that there should uot be a federal nile governing what caces a
court is aLlowed to rely on in its dccisina-malIng. The principles governing tihe weight a couwt
should giv * certain case are legal priuciples such as stare decisis, federalism, and supremacy.
Althouh a court can dtoide for itstlf how much weight it want its judges to give its own publithed
vcrsus -unpublished" opinions, I do not believe that an advisory committee or Congress should set
such guidelines.

S.SWid FRAP beaended to sjx~thS
to BItat exi;nt hedn ODUD ha hocdgonsr<l
As I mentioned in my ansrwer to nmmber 4. 1 thinhk that the only entity that can decide for a

court ho's much weizht to give a certain case is that court itel. Circuits should docide for /
themselves how much prncodential value - if any - they wish to grant "umpublished" opinions.
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Honorable Will L. Garwood
March 2, 199S
Paze 3

1 hope dt the angwems to these questions prove helpful. Please let me know if you have any
quostions about my responses, or if I can be of any other service to the committee.

Very tuly yours,

Boyce F. Martin, Jr.

Sc

Enclosure

cc: All Chicf Circuit Judges
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
OHIO e VACHFA- KENTUOKY -TENNESSFE

CHAMBERS OF a 0

ROBERTS KRUPANSKY 
TEEPON

U.S. ClrcuR JugS) ~~~~~~~~~~TELEPHONE
U.S. Circuit Judp 

21OM-2

B. e (16 5224288

February 25, 1998

Honorable Boyce F. Martin, Jr.

Chief U. S. Circuit Judge
209 Gene Snyder U.S. Courthouse
601 West Broadway
Louisville, KY 40202

Re: FRAP - Unpublished Opinions

Dear Judge Martin:

In response to your inquiry concerning Judge Garwood's questionnaire

seeking comments relating to proposed amendments to the Federal Rules of

Appellate Procedure, I would subscribe to the conclusions submitted by Chief

Judge Richard S. Arnold of the Eighth Circuit.

Article 1ID courts speak through their opinions. The judicial system of

this country is committed to follow legal precedents announced by the

Supreme Court of the United States, and the various courts of appeals absent

precedential pronounicenients of the high Court. Departure from existing legal

precedents announced by the Supreme Court or the various circuit courts

within their respective jurisdictions is not permitted, except under

circumstances where existing precedent within a given circuit is overruled en

banc, or by the Supreme Court. Accordingly, any opinion issued by a court,

whether published or unpublished, is a legal precedential pronouncement of

that court. To deny the public, the bar, and the lower courts reliance upon,

and/or to forbid citation of a published or unpublished opinion of a court as

precedent is, as Judge Arnold suggests, unconstitutional.

U.S. Comuthbme, 201 Superior Avenue, Cleveland, Ohio 44114 - FAX: (216) 522-2391
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Hon. Boyce F. Martin, Jr.
February 25, 1998

All opinions should be available to the public (including publishers),

the bar, and lower courts, for publication.

To summarize my answers to the proffered questions numbered:

I. all opinions should be published;
2. no;
3. no;
4. see initial statement of position;
5. all opinions have precedential status.

Your consideration of these comments is appreciated.

Very tlyyours,

Robert B. Krupansky &

RBK/shm

cc: Hon. William L. Garwood
Hon. Richard S. Arnold
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hion. Wili L. Garwood
Conmnittee on Rules of Practice and Procedure
Judicial Conference of the United States
Washington, D.C. 20544

Dear judge Garwood:

Thank you for your letter of the twenty-eighth soliciting my views with regard to
unpublishcd opinions.

1 & 3. I do think it is useful-very useful-to have a category of unpublished
opinions, provided it is understood that such opinions cannot be cited as authority
(they should of course be citable for other purposes, such as resjudicata, vexatious liti-
gation, juisicial estoppel). Every court has many routine cases that can be disposed of
without need for an opinion that, because citable as authority, must be very carefully
rcsearchecl and written. If the opinions in thesc routine cases were citable as authority,
the judges and their staffs would have to spend a lot of additional tine on these
opinions to ho real cnd.

2. I do not think written criteria for when to publish an opinion are useful or even
feasible. I 'J.iink it should be left to the judgment of the panel.

3. 1 w:ukldn't either require or forbid electronic dissemination. The unpublished
opinions contain information that may be useful to lawyers, and as I indicated in my
first paragraph citable by them in their briefs for some purposes although not as
authority. Unpublishcd opinions are not secret opinions, and to prevent their being
disseminat, d by what is now the most efficient means would not make a lot of sense.

4. An amendment to the appellate rules to indicate when such opinions can be
cited (sce my first paragraph) might he useful.
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February 9, 1998 Hon. Will L. Garwood Page Two

I hope these commcnts dcspitc their brevity have some utility to your committee.

Sin rely,

h~adA. Posner



UNITED STATES COURT OF APPEALS
EIGHTH CIRCUIT

CHAMBERS OF

RICHARD S. ARNOLD

CHIEF JUDGE

UNITED STATES COURTHOUSE

600 WEST CAPITOL AVENUE, ROOM 208

LITTLE ROCK. ARKANSAS 72201

February 6, 1998

The Hon. Will L. Garwood

Chairman, Advisory Committee on Appellate Rules

300 Homer Thornberry Judicial Building

903 San Jacinto Boulevard
Austin, Texas 78701

Re: Whether FRAP Should Address Unpublished Opinions

Dear Judge Garwood:

Thanks for your letter of January 28, 1998. The subject is

important, and I appreciate being given a chance to comment.

What follows represents only my own particular opinion -

perhaps I should say peculiar. I do not believe it represents the

views of a majority of the judges on my Court. I have sent your

letter to each of them, and they will express their own opinion if

they wish.

Here are my answers:

1. Should the courts of appeals continue to designate 
some

opinions as "unpublished"?

I take it that "unpublished" means that an opinion 
is not sent

to one or more legal publishers. (All opinions are "public" in the

sense -at. they ate avdiliabl cc the public upon application ior a

copy in person, and, in the case of most circuits, including the

Eighth, by computer.) If this is what the word "unpublished"

means, the question is not of crucial importance. 
The real issue is

whether opinions can be cited to the court that 
issued them.

In my view, no opinion should be designated as "unpublished."

All opinions should be widely available to anyone, 
including legal

publishers.



2. If so, should FRAP be amended to specify the criteria

that should be used in determining whether an opinion is

designated as "unpublished"?

Since I have answered no to the first question, I do not need

to answer this question. I would like to observe, though, that the

subject is one on which national uniformity is unnecessary. Each

court should have autonomy in this respect, if the category of

"unpublished" opinions is to continue to exist.

3. Should FRAP be amended to either mandate or forbid the

submission of "unpublished" opinions to Westlaw, LEXIS,

and similar services for electronic dissemination?

Under no circumstances should any type of dissemination of

opinions be forbidden. In fact, I doubt the power of any

governmental authority, with the exception of a court itself, to

adopt such a measure.

4. Should FRAP be amended to specify the circumstances, if

any, under which "unpublished" opinions may be cited by

counsel in their briefs and other submissions or by

courts in their opinions and orders?

All opinions, whether sent to legal publishers or not, are

precedent. Rules to the contrary are unconstitutional, because they

fail to appreciate the basic nature of the judicial process.

Article III invests courts with "the judicial power of the United

States." "Judicial" power, unlike other kinds of governmental

power, is exercised according to reason. Departure from past

decisions is not permitted except in those limited circumstances
when overruling of a case is justified. For a court to say that it

is at liberty to disregard a past decision is to assert a power

other than judicial. Still less may a court properly say that it

may not be reminded of its own decisions.

A rule purporting to tell a court what it may cite would be

void, in my view.

5. Should FRAP be amended to specify whether and to what
extent "unpublished" opinions shall have precedential
force?

No. As already stated, my view is that all opinions have

precedential force. Rules to the contrary are unconstitutional. If

-2-



there are to be rules on such a subject, they should be left to

each individual court.

As you can see, this is not a subject upon which I am

reticent. Probably I am in a minority - a fact which, I am afraid,

serves only to make me more adamant. As I told Senator Grassley's

Subcommittee last year, the practice of issuing opinions that have

no precedential effect is an abomination.

You are kind to solicit our views. Thank you for listening.

Respectfully yours,

T.-Ck any . X t Ax

Richard S. Arnold

RSA/bf

-3-
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The Hon. Will L. Garwood
Chairman, Advisory Committee on Appellate Rules

300 Homer Thomberry Judicial Building
903 San Jacinto Boulevard
Austin, TX 78701

Re: Whether FRAP Should Address Unpublished Opinions

Dear Judge Garwood:

You received a letter dated February 6, 1998, from my chief Judge

Richard Sheppard Arnold. Although not all members of my court endorse

Judge Arnold's view on unpublished opinions, I adopt and share his views

enLimely. Judge Richard S. Arnold's views are mine.

Sincerely,

Theodore McMillian
Circuit Judge e;

TM/cg

cc: Chief Judge Richard S. Arnold
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MYRON H. BRIGHT
UNITED STATES SENIOR CIRCUIT JUDGE

POST OFFICE e'c. 2707
FARGO, NORTH DAKOTVCA 59108 FAX: (701) 239-5287

March 2, 1998

The Hen. Will L. Garwood
Chairman, Advisory Committee on Appcllate Rules
300 Homer Thornbcrry Judicial Building
903 San Jacinto Blvd.
Austin, TX 78701

Dear Judge Garwood:

I respon0 to your inquiry of January 28, 1998 whether FRAP should address
unpublished opinions.

1. Should the courts of appeals continue to designate some opinions as
"unpublished"? Yes.

2. If so. should FRAP be amended to specify the criteria that should be used in
determining whether an opinion is designated as "unpublished"? Yes. The criteria
should be quite general.

3. Should FRAP be amended to either mandate or forbid the submission of
i"unpublished" opinions to Westlaw, LEXIS, and similar services for electronic
dissemination? No.

4. Should FRAP be amended to specify the circumstances, if any, under which
"unpublished" opinions may be cited by counsel in their briefs and other submissions
or by courts in their opinions and orders? No.

5. Should FRAP be amended to specify whether and to what extent "unpublished"
opinions shall have precedential force? No, leave that to each circuit's rules.

Sincerely,

Myro H. Bright
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BRUCE R. THOMPSON U.S. COURTHOUSE & FEDERAL BLDG.
400 S. VIRGINIA STREET, STE 708

PROCTER HUG, JR. RENO, NEVADA 950PH: (702) 6-5949
Chief Judge FX: (702) 686-5949

March 2, 1998

The Honorable William L. Garwood, Chair
Advisory Committee on the Appellate Rules
Judicial Conference of the United States
Washington D.C. 20544

Re. Whether FRA? Should Address Unpublished Opinions

Dear Judge Garwood:

I raised the questions posed in your January 28, 1998, letter with our Court
Exe-utive Committee. Our committee also had before it ChiefJudge Harry Edwards'
February 4, 1998 response.

I write to let you know that our Executive Committee concurs in the conclusions
reached by the D.C. Circuit.

Thank you for the opportunity to respond

Yours sincerely,

s<^z//v5X..
PROCTER HUG, JR
Chief Judge

PH:ms

cc: Chief Circuit Judges
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ci nEr JUDGE FAX
(911) 581-7639

March 2, 1998

Honorable William L. Garwood, Chair
Advisory Committee on Appellate Rules
Judicial Conference of the United States
Washington, DC 20544

Dear Judge Garwood:

I am responding to your letter of January 28 asking for the views of the
judges on the 10th Circuit regarding unpublished opinions. I faxed your letter to
my colleagues and this response incorporates their views as wcll as my own.

1. The judges in this circuit unanimously believe that we should be permitted to
designate some dispositions as unpublished. Unpublished dispositions cnable us
to decidc :nore expeditiously the easier cases that do not appear to set precedent,
thereby enabling us to handle a heavier caseload without sacrificing the time we
need to do.ote to the more complicated cases.

2. Our judges are not against a FRAP rule so long as it only states general,
nonbinding guidelines and the ultimate decision to publish or not is left to the
panel writing the opinion. We are increasingly being cited to unpublished
dispositions from other circuits and it might be helpful to know there are some
uniform standards that we all look to in making the decision whether to publish.

3. None of our judges believe there should be a FRAP rule either mandating or
forbidding the submission of unpublished opinions to Wcstlaw, TJEXIS, or similar
services foj electronic submission.

4. You a ;E; whether FRAP should be amended to specify the circumstances, if



Honoraf~le Will 1. Garwood
March 2, 1998
Page 2

any, under which unpublished opinions may be cited to the court by counsel. The
10th Circuit currently has a local rule disfavoring the citation of an unpublished
decision but permitting it if it has persuasive value with respect to an issue that
has not becn addressed in a published opinion. The rule states as follows:

" Unpublished orders and judgments of this court are not
binding precedents, except under the doctrines of law of the case, rcs
judicata, and collateral estoppel. Citation of unpublished orders and
judgments is not favored. Nevertheless, an unpublished decision
may be cited if it has persuasive value with respect to a material
issue that has not been addressed in a published opinion and it would
assist the court in its disposition. A copy of the decision must be
attached to the brief or other document in which it is cited, or, if
cited in oral argument, provided to the court and all other parties."

10th Cir. R. 36.3. We have found this rule to be a helpful compromise to the no
citation rule we previously had. We would not favor a FRAP rule forbidding the
citation of unpublished dispositions, but we would not object to a FRAP rule
similar to our local rule 36.3, which would allow each circuit to give whatever
value it chooses to unpublished dispositions from their own or other circuits.

I should add that three of our judges believe strongly that all dispositions of the
court, whether published or not, constitute precedent and should be citable. Their
views are set out in a dissenting opinion from our original no citation rule,
authored by Judge William Holloway, which can bc found at 955 F.2d 36 (1oth
Cir. 1992).

5. Finally, you ask whether FRAP should be amended to specify whether and to
what extent unpublished dispositions should have precedential force. As I havc
stated, the majority of our judges believe such dispositions should not be
precedcntial but may be considered persuasive by a subsequent panel. Of course,
as our local rule specifies, a prior decision may be binding under the doctrines of
law of the case, res judicata, and collateral estoppel. We would have no objection
to a FRAP rule so stating.

In my judgment, these are useful questions to consider, and we appreciate
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the opportunity to comment. Moreover, I have been very interested in thc
responses from other circuits. If FRAP is amended, it is apparent to me that a
great deal of flexibility needs to be written into whatever rule is adopted.

Sincerely,

Stephanie K. Seymour

SKS:js

cc: Chief Circuit Judges
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UNITED STATES COURT OF APPEALS
Eleventh Circuit

JOSEPH W. IlATCHIL1l Post Office Box 10429

(Chief JudgC February 17, 1998 Tallshassee, Florida 32302

The Honorablc Will L. Garwood
Chairman, Advisory Committee on Appcllate Rules

300 Hoomer Thornberry Judicial Building
903 San Jacinto Boulevard
Austin, TX 78701

Re: Whethcr FRAP Should Address Unpublished Opinions.

Dear Judge Garwood:

I have sent your letter to all of thc judges of the Eleventh Circuit Court of Appeals,

and they will express their individual views on the question of whether FRAP should

address unpublished opinions.

Personally, I agree completcly with Chief Judge Harry T. Edwards's responses in

his letter o I Fbruary 4, 1998.

Best wishcs!

oseph W. Hatchett

JWH:lb

cc: All Judges w/attach.
A11 Chief Circuit Judges
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February 19, 1998

Honorable Will L. Garwood
Chairman
Advisory Committee on Appellate Rules
300 Homer Thombeny Judicial Building

903 San Jacinto Boulevard
Austin, TX 78701

Re: Unpublished Opinions in FRAP

Dear Judge Garwood:

Chief Judge Hatchett has distributed your letter to the members of our Court, and I

would like to take this opportunity to state my views on the issue.

Like Chief Judge Rlatchett, I aim in complete agreement with the views of Chief Judge

Edwards. Amending FRAP to address unpublished opinions and attempting to force a

uniform practice upon the circuits in this area would be a terrible idea.

Sincerely,

ED CARNES
United States Circuit Judge

EC:bb
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UNITED STATES COURT OF APPEALS
ELEVENTH CIRCUIT

50 SPRiNG STREET. SW
ATLANTA, GEORGIA 30303-3147

J.L. EDMONDSON
CIRCUIT JUDGE

23 February 1998

The Honorable William L. Garwood, Chair
Advisory Committee on the Appellate Rules
Judicial Conference of the United States
Washington, D.C. 20544

Re: Whether FRAP Should Address Unpublished Opinions

Dear Judge Garwood:

I am writing to say that I firmly believe that the courts of appeals should
continue to designate many opinions as unpublished.' The availability of this
practice greatly enhances judicial efficiency and the creation of cohesive bodies
of law.

I also believe that it is best to allow each circuit to decide what opinions
must be published. The nature of the cases heard by each of the circuits is not
the same. So, allowing considerable autonomy is desirable.

Each circuit should decide for itself whether or not unpublished opinions
should be submitted for electronic dissemination and whether or not
unpublished opinions will have binding precedential value. I do not oppose
electronic dissemination of unpublished opinions; we are not trying to keep
secrets. I do oppose treating unpublished opinions as binding precedents; the
chief reason we can more quickly decide cases with unpublished opinions is
because we do not need to polish them in the same way that we would need
to do if they were to be binding.



The Honorable William L. Garwood. Chair
23 February 1998
Page 2 of 2

I appreciate the opportunity to comment on this important subject. And

I close my remarks by stressing that the matter of unpublished opinions should

remain the business of each individual circuit.

Sincerely,

J.hmondson

JLE:mb

c: Active Eleventh Circuit Judges
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Circuit Judge 
Atknta, Georgia 30303

TEL. 4o4-assi4ai3

February 20, 1998 nTS 841-4313

Honorable Will L. Garwood
Chairman
Advisory Committee on Appellate Rules

300 Homer Thornberry Judicial Building

903 San Jacinto Boulevard
Austin, TX 78701

Re: Unpublished Opinions in FRAP

Dear Judge Garwood:

Chief Judge Hatchett has distributed your letter to the

members of our court, and I would like 
to take this opportunity to

state my views on the issue.

Like Chief Judge Hatchett, I am in complete 
agreement with the

views of Chief Judge Edwards. I also commend the reasoning of

chief Judge Winter to your committee. 
Amending FRAP to address

unpublished opinions and attempting to force a uniform practice

upon the circuits in this area would be very 
imprudent.

Cordially yours,

St'a y F. Birch, Jr.
United States Circuit Judge
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Dear Judge Garwood.
Re: Whether FRAP Should Address Unpublished Opinions

This is in response to your letter asking for the views of this court with regard to
amending the Federal Rules of Appellate Procedure to address issues surrounding
unpublished opinions.

Be fore responding to your specific questions, it is the general view in this court
that this is a matter better suited to local rule and practice than to a FRAP rule. Our
court has developed policies, procedures, and rules in this area tailored to the way we
conduct our business. Other courts with different policies and procedures have
adopted rules that reflect their approach to the matter. A binding FRAP rule would limit
these individual approaches that address each court's needs.

The following sets forth the five questions asked by the Advisory Committee and
the response of the United States Court of Appeals for the Federal Circuit.

Advisory Committee Question (1). - Should the courts of appeals continue to
designaI- some opinions as "unpublished"?

Feleral Circuit Response to Question (1). -- Yes, the courts of appeals should
continue -ai be allowed to designate some opinions as "unpublished" if they choose.
Prelimin&,ay, please note that the Federal Circuit some years ago dropped the labels
'published" and unpublished" and determined to designate its opinions as either
"precedential" or "nonprecedential." These latter designations were adopted because of
the confusion generated by the label "unpublished." All the opinions of the court,
whether precedential or nonprecedential, are published in the sense that they are
printed on paper and are available to the public. Many are also published by
commercial services.

Paragraphs 1, 2, and 3 of the court's Internal Operating Procedure (IOP) # 10
set forth the rationale of the court's policy to issue some decisions as precedential and
some as nonprecedential. The paragraphs state:

1. The current workload of the appellate courts precludes preparation of
precedential opinions in all cases. Unnecessary precedential dispositions,
with concomitant full opinions, only impede the rendering of decisions and
the preparation of precedential opinions in cases which merit the effort.

2. The purpose of precedential disposition is to inform the bar and
interested persons other than the parties. The parties can be sufficiently
and fully informed of the court's reasoning in a nonprecedential opinion or
in a judgment without opinion under Fed. Cir. R. 36.
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3. Disposition by nonprecedential opinion or order does not mean that the
case is considered unimportant, but only that a precedential opinion would
not add significantly to the body of law or would otherwise fail to meet a
criterion in paragraph 4. Nonprecedential dispositions should not
unnecessarily state the facts or tell the parties what they argued, or what
they otherwise already know. It is sufficient to tell the losing party why its
arguments were not persuasive. Nonprecedential opinions are supplied
to the parties and made available to the public. The results reached in
cases disposed of by nonprecedential opinions or Rule 36 judgments are
reported periodically in tables in West's Federal Reporter.

Advisory Committee Question (2). - If courts should continue to designate
some opinions as "unpublished," should FRAP be amended to specify the criteria that
should be used in determining whether an opinion is designated as "unpublished"?

Federal Circuit Resoonse to Question (2). -- The Federal Circuit does not
advocate amending FRAP. Each court should be allowed to decide for itself whether it
should develop formal criteria and how such criteria should be disseminated. The
Federal Circuit has specified the criteria it uses and these criteria are published in
paragraph 4 of IOP # 10:

4. The court's policy is to limit precedent to dispositions meeting one or
more of these criteria: (a) the case is a test case; (b) an issue of first
impression is treated; (c) a new rule of law is established; (d) an existing
rule of law is criticized, clarified, altered, or modified; (e) an existing rule
of law is applied to facts significantly different from those to which that
rule has previously been applied; (f) an actual or apparent conflict in or
with past holdings of this court or other courts is created, resolved, or
continued; (g) a legal issue of substantial public interest, which the court
has not sufficiently treated recently, is resolved; (h) a significantly new
factual situation, likely to be of interest to a wide spectrum of persons
other than the parties to a case, is set forth; (i) a new interpretation of a
Supreme Court decision, or of a statute is set forth; () a new
constitutional or statutory issue is treated; (k) a previously overlooked
rule of law is treated; (I) procedural errors, or errors in the conduct of the
judicial process, are corrected, whether by remand with instruction or
otherwise: (m) the case has been returned by the Supreme Court for
disposition by action of this court other than ministerial obedience to
directions of the Court; and (n) a panel desires to adopt as precedent in
this court an opinion of a lower tribunal, in whole or in part.

Advisory Committee Question (3). -- Should FRAP be amended to either
mandate or forbid the submission of "unpublished opinions to Westlaw, LEXIS, and
similar services for electronic dissemination?

Federal Circuit ResDonse to Question (3). - The Federal Circuit does not
advocate amending FRAP. In the event that FRAP is amended, it should be silent
concerning this matter. As mentioned before, the Federal Circuit changed its
published/lunpublished designation to precedentiallnonprecedential to reflect the reality
that "unpublished" opinions were indeed "published" on paper and available to the
public. Aside from the problems of trying to "forbid" electronic services from
disseminating opinions, it is not a concern of the court whether they do so as long as
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the parties and public recognize that an 'unpublished' opinion has no precedential
value. The court's opinions are a matter of public record. Any person walking into the
clerk's office may obtain a copy of an opinion and the electronic services merely serve
to provide that same service to a wider audience.

Advisorv Committee Question (4). - Should FRAP be amended to specify the
circumstances, if any, under which "unpublished" opinions may be cited by counsel in
their briefs and other submissions or by courts in their opinions and orders?

Federal CircUit Response to Question (4). - The Federal Circuit does not
advocate amending FRAP. Each court should be allowed to decide for itself the
circumstances under which nonprecedential opinions may be cited. Fed. Cir. R. 47.6(b)
sets forth this circuits policy:

(b) Nonprecedential opinions and orders. - Opinions and orders which
are designated as not citable as precedent are those unanimously
determined by the panel at the time of their issuance as not adding
significantly to the body of law. Opinions and orders so designated shall
not be employed or cited as precedent. This rule does not preclude
assertion of issues of claim preclusion, issue preclusion, judicial estoppel,
law of the case, or the like based on a decision of the court rendered in a
nonprecedential opinion or order.

Advisory Committee Question (5). -- Should FRAP be amended to specify
whether and to what extent uunpublishedp opinions shall have precedential force?

Federal Circuit Response to Question (5). -- The Federal Circuit does not
advocate amending FRAP. Each court should be allowed to decide the parameters of
this matter for itself. Fed. Cir. R. 47.6(b), set forth above, makes clear that in the
Federal Circuit 'unpublished" opinions never have precedential force. Use of the
precedentialtnonprecedential designations rather than published/unpublished
designations helps in clarifying this issue.

Thank you for giving me the opportunity to respond to these issues.

Sincerely,

cc: Circuit Chief Judges

The Honorable Will L. Garwood
Chair of Advisory Committee on Appellate Rules
Committee on Rules of Practice and Procedure
Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
Washington, DC 20544
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1. Thomas E. Baker, Intramural Reforms. How the US. Courts ofAppeals Have Helped

Themselves, 22 FLA. ST. U. L. REv. 913 (1995).
Professor Baker discusses several reforms instituted by the federal courts of

appeals to handle the expanding case load, including the practice of issuing unpublished

opinions. While Professor Baker does not reject the practice of selective publication

outright, he does express several concerns with the issuance of unpublished opinions.

First, he argues that regardless of publication, a court must explain its reasoning and

decision. As a result, writing for non-publication does not save much time. He suggests

that the efficiency gain of unpublished opinions is difficult to measure and speculative.

Professor Baker also refutes the argument that selective publication is justified by the

increasing expense of maintaining a law library and performing legal research. He

maintains that the case load problem has been around for many years, and yet, the

profession has adopted mechanisms for handling the large volume of cases. Most

importantly, Professor Baker argues that selective publication is inconsistent with the

federal appellate tradition. He contends that the practice leads to suspicion and the

appearance that judges are not doing their job diligently. It allows judges the opportunity

to make arbitrary decisions and then hide them from public view. Professor Baker

concludes that selective publication should be allowed but a national uniform rule should

be adopted to minimize the costs of non-publication. He suggests that there should be a

presumption in favor of publication, a requirement of a unanimous panel decision to not

publish an opinion, and a list of objective criteria for mandatory publication.

Professor Baker argues that if a non-publication rule is accepted, a non-citation

rule is the logical consequence. He acknowledges the criticism that not allowing citation

to an opinion is contrary to a system based on stare decisis. However, he concludes that

allowing citation to unpublished opinions would frustrate the purposes of selective

publication. Judges would have to spend more time writing the opinions to make them

useful to people other than the parties of the action, a black market would develop in

unreported opinions, and repeat litigants would have an advantage because of their

greater access to more unpublished opinions. Further, not much would be gained through

allowing citation because unpublished opinions are merely applications of settled law and

would add little to the existing case law.

2. Keith H. Beyler, Selective Publication Rules: An Empirical Study, 21 LOYOLA U. CHI.

L.J. 1 (1989).
Professor Beyler performed an empirical study on the alleged benefits and costs of

selective publication plans. He studied a sample of "typical" state appellate court systems

and determined that selective publication had a significant impact on the productivity of

appellate courts. He also found that less than 1% of the unpublished opinions reviewed

utilized sloppy reasoning and only around 15% of the unpublished opinions had any

significant precedential value. Based on these results, Professor Beyler concluded that

the benefits of selective publication plans outweigh the costs. However, he recommended

five changes to the current publication rules to improve the accuracy of the selection

process: 1) an opinion should be published if it decides a new issue under a constitution,

statute, ordinance or court rule, 2) courts should adopt and inform attorneys of procedures

for requesting publication of an opinion that was originally unpublished, 3) courts should



allow citation of unpublished opinions to support a contention that there is an
inconsistency among the decisions of the circuit, 4) courts should publish decisions which
contain separate opinions, and 5) courts should publish opinions which reaffirm a
principle of law that has not been applied in a long time.

3. Martha J. Dragich, Will the Federal Courts of Appeals Perish If They Publish? Or
Does the Declining Use of Opinions to Explain and Justify Judicial Decisions Pose A
Greater Threat?, 44 AM. U. L. REv. 757 (1995).

Professor Dragich argues that full, published opinions are necessary for the
operation of stare decisis, help protect the legitimacy of the judicial system, and serve as
the basic tools of lawyers and judges. She contends that selective publication makes it
difficult to determine what the law is and allows hard decisions to be avoided or hidden
in a body of law that is inaccessible to many lawyers. Consequently, selective
publication exacerbates the problem of disparate resources by making some opinions,
which contain useful information, effectively available only to wealthy litigants.
Furthermore, Professor Dragich discusses some examples of "unpublished" opinions
which actually developed new law or modified established law. She argues that judges
cannot accurately determine which cases require published opinions and recommends a
change in the selective publication policies. She suggests that the courts of appeals
should follow a strong presumption in favor of publication, and should automatically
publish any decision which reverses the lower court or in which the panel decision is not
unanimous. Professor Dragich also criticizes the uncertainty surrounding the precedential
status of unpublished opinions. She argues that legal researchers must search
unpublished opinions to be competitive and effective advocates, regardless of the
opinions' citability. Finally, Professor Dragich contends that selective publication
weakens the development of law by failing to provide guidance for lawyers and lower
courts. She argues that this failure undermines the values of certainty, predictability and
fidelity to authority which form the basis of our legal system.

4. Peter Jan Honigsberg & James A. Dikel, Unfairness in Access to and Citation of
Unpublished Federal Court Decisions, 18 GOLDEN GATE UNIV. L. REv. 277 (1988).

Professors Honigsberg and Dikel are primarily concerned with the problem of
unequal access to unpublished opinions. They note that repeat litigants and wealthier
firms have greater access to the opinions and argue that this increased access gives these
litigants an advantage because unpublished opinions can influence subsequent litigation.
They contend that unpublished opinions can help an attorney identify the precedent which
the court finds relevant, provide guidelines for arguments in briefs or memos, and aid the
lawyer in discerning trends and patterns in the court's decisions. While Professors
Honigsberg and Dikel acknowledge that judges are not consistent in interpreting the
standards relating to the precedential value of unpublished opinions, they suggest that
attorneys should cite to unpublished opinions regardless of the circuit rule. They note
that some judges have referred to unpublished opinions in later decisions, and that even in
cases in which the judge did not explicitly mention the opinion, it could likely have
affected the judge's reasoning. Furthermore, they report that no attorney has ever been



sanctioned for citing to an unpublished opinion, and no circuit rule explicitly provides for

such sanctions.
Professors Honigsberg and Dikel recommend that the circuits publish all of their

opinions. However they suggest that the courts should continue to distinguish the more

important cases from the routine appeals and should limit the precedential value of the

"less important cases" to merely persuasive authority.

5. Robert J. Martineau, Restrictions on Publication and Citation of Judicial Opinions: A

Reassessment, 28 U. MICH. J.L. REF. 1 19 (1994).
Professor Martineau evaluates the five most common criticisms of selective

publication plans: 1) decrease in judicial responsibility and accountability, 2) hindrance

of review by a higher court, 3) inability of judges to accurately predict which opinions do

not deserve publication, 4) unequal access to unpublished opinions for repeat litigants

who receive copies of the opinions as a party to the action, and 5) lack of evidence that

selective publication saves judicial or litigant time or resources. Professor Martineau

refutes each of these arguments and concludes that the practice of issuing unpublished

opinions is beneficial and necessary in light of the increasing case load of appellate

judges.
Responding to the first two criticisms, Professor Martineau argues that there are

sufficient constraints in the appellate process to hold judges accountable--such as the use

of panels to make decisions, peer review by members of the court, and opportunity for

review by the court en banc or a higher court. Furthermore, he notes that unpublished

opinions are not necessarily hidden. The opinions can be researched as part of the court's

records, or a losing party can seek review by a court or complain to the media or

legislature about the decision. Also, he argues that if a court wants to act irresponsibly, it

can do so by manipulating or narrowing precedent in a published opinion as easily as in

an unpublished one. Next, Professor Martineau defends the premise that not all appellate

cases serve a "law-making" function and asserts that judges are competent to decide early

in the process whether the decision will make law. Addressing the argument that repeat

litigants have an unfair advantage, he suggests that any benefit received by increased

access to uncitable, unpublished opinions is marginal at best. He contends that a court is

most persuaded by positions supported with precedent and that arguments borrowed from

unpublished opinions will not carry any more weight than the litigants own ideas.

Finally, Professor Martineau discusses the ever-expanding appellate caseload and argues

that reducing publication saves judicial time in writing opinions and lawyers' time spent

researching. He suggests that the rules against citation of unpublished opinions should be

strictly enforced and that the opinions should not be disseminated electronically.

Increased access to the opinions only increases the temptation to research and use the

opinions which would undermine the benefits of selective publication.

6. Thomas B. Marvell & Carlisle E. Moody, The Effectiveness of Measures to Increase

Appellate Court Efficiency and Decision Output, 21 U. MICH. J.L. REF. 415 (1988).

Professors Marvell and Moody performed an empirical test of reform measures

adopted in state appellate courts, including selective publication plans. They found that

the issuance of unpublished opinions was an effective efficiency measure and had a



highly significant impact on the productivity of the courts. The study only evaluated the

effectiveness of the reforms and did not make any suggestions as to whether particular

measures should be adopted.

7. Gilbert S. Merritt, The Decision Making Process in Federal Courts of Appeals, 51

OHIO ST. L.J. 1385 (1990).
In a short essay, Judge Merritt examines trends in the process of judicial decision

making, including the practice of issuing unpublished opinions. He argues that selective

publication has historical precedent, in that the reporters were originally selective, and he

suggests that this is because many cases do not change or add anything to the law. Judge

Merritt argues that most unpublished opinions are so fact-specific and clearly governed

by precedent that the only use for the opinion would be to lengthen string citations in

briefs. He further argues that the availability of "unpublished" opinions on LEXIS and

Westlaw minimizes the costs of selective publication and promotes judicial

accountability with regard to unpublished opinions.

8. Philip Nichols, Jr., Selective Publication of Opinions: One Judge 's View, 35 AM. U. L.

REV. 909 (1986).
Judge Nichols defends the practice of selective publication. He explains that

contrary to the critics' belief, unpublished opinions do not create a source of "secret" or

"hidden" law. He argues that there is little incentive for a judge to use unpublished

opinions in deciding later cases because it is sufficiently difficult as a judge to keep up

with the published case law. Judges do not have the time or energy to factor unpublished,

non-precedential cases into the deliberation process. Judge Nichols also rejects the

argument that issuing unpublished opinions denies the public the opportunity to "check"

the judges work. He notes that the public rarely gives judges feedback on opinions and

argues that colleagues' criticism and comments are much more effective in holding

judges to certain standards of work. Judge Nichols also supports the prohibition of

citations to unpublished opinions. He argues that repeat litigants do not have an unfair

advantage from their increased access to unpublished opinions because using those

opinions in briefs would be pointless. He contends that judges will either not remember

or recognize the arguments of their unpublished opinion or will resent the attempt to

make precedential use of an opinion specifically designated as non-precedential. Finally,

Judge Nichols addresses the concern that judges are unable to accurately determine which

opinions should not be published. He first explains that not all opinions add something

worthwhile to the law. He maintains that while there is a right to an appeal, there is not a

right to overload reporters and libraries with useless, repetitive opinions. Judge Nichols

acknowledges that judges occasionally make a mistake regarding whether an opinion

should be published. However, he argues that this is not common and that judges are

getting better at distinguishing opinions which should be published from those that

should not.

9. James W. Paulsen & Gregory S. Coleman, Civil Procedure, 26 TEx. TECH L. REv.

397, 436-45 (1995).



In the course of a survey article, Professors Paulsen and Coleman review the 5th

Circuit rule regarding selective publication and argue against the nonpublication of
opinions. They suggest that the current rule allows for the development of an
underground stream of precedent: judges rely on unpublished opinions to support later
decisions and then order the subsequent opinions to remain unpublished as well.
Professors Paulsen and Coleman also argue that the current rule does not save any
research time or costs because it allows some citation to unpublished opinions. This

creates an incentive for attorneys to spend the time and money researching the opinions
on LEXIS, Westlaw, computer bulletin boards or Internet databases. They contend that
the creation of a uniform, non-proprietary citation form would be more effective in
reducing research costs because it would introduce competition into the system. Finally,
Professors Paulsen and Coleman suggest that the real problem is not the number of
opinions but the length of the decisions. They recommend that judges write shorter

opinions and that all opinions should be published, but only after they are final (rehearing
denied).

10. George C. Pratt, Summary Orders in the Second Circuit Under Rule 0.23, 51 BROOK.

L. REv. 479 (1985).
Judge Pratt discusses the criticisms of the practice of issuing summary orders

(unpublished and uncitable opinions) and the proposals for changing the rule governing
publication or non-publication of opinions. Judge Pratt first notes two controversial
features about the Second Circuit's practice: the prohibition of citations to summary
orders, and the vagueness of the standard used to determine whether an opinion should be

published. He then discusses six complaints regarding the use of summary orders: 1) the

practice deprives the bar of useful information concerning how legal rules are applied to
fact situations, 2) institutional litigants have an unfair advantage because they can build
up files of unpublished opinions, 3) no panel of judges can tell whether an opinion will be
important for the development of the law in the future, 4) the practice allows judges to
"hide" decisions or avoid hard problems by addressing them only superficially or not at
all, 5) the practice is inconsistent with the common law system because it prevents a
substantial number of cases from becoming precedent, and 6) the practice creates a
perception of secrecy which leads to distrust of the court. Judge Pratt also evaluates two
proposals to change the selective publication rule. The first would allow unpublished
opinions to be cited as precedent. Judge Pratt concludes that this proposal would do more

harm than good because it would require judges to spend more time writing the opinions,
in order to provide more detail and a sufficient factual context to make the opinion
useable, without adding much to the development of the law. This would undermine the
efficiency benefits of selective publication. The second proposal would treat summary
orders as persuasive but not binding precedent. Judge Pratt finds this alternative more
acceptable but ultimately concludes that the current practice should not be changed. He
notes that summary orders often do not contain useful information regarding the scope of

legal principles and that mistakes in determining the jurisprudential value of an opinion
are rare. Furthermore, institutional litigants do not gain a significant advantage because
the vast majority of summary orders deal with routine cases. Finally, he argues that
judges' reluctance to send unpolished work to the general public is a significant concern.





Judge Pratt does acknowledge that there is some room for improvement in the
practice of issuing summary orders. He argues that the standard of determining
publication should be more detailed. The Second Circuit's current rule provides that the
panel should issue the opinion as a summary order if no jurisprudential purpose would be
served by a written opinion. Judge Pratt suggests that explaining "jurisprudential
purpose" more fully would be worthwhile in guiding judges' decisions and explaining to
the bar why certain decisions were not published.

11. Report of Joint Subcommittee on Use of Summary Orders by the United States Court
of Appealsfor the Second Circuit, 62 BROOK. L. REv. 785 (1996).

The Subcommittee evaluates the Second Circuit's use of summary orders and
concludes that summary orders should be made publicly available through the electronic
media. The Subcommittee further recommends that there should be a more detailed
standard governing the publication/non-publication decision. The report identifies
several criticisms of the selective publication policy: 1) lawyers feel that time invested in
an appeal deserves more as an end product, 2) unpublished opinions deprive lawyers of
useful information concerning the circuit's thinking in an area, 3) no panel can accurately
determine if a case has future jurisprudential value, 4) even if a decision does not
establish a new rule of law, the court's application of the law to a particular set of facts
may be useful to future litigants, 5) summary orders create an air of secrecy over a
substantial portion of the court's work, 6) repeat, institutional litigants have an unfair
advantage because of greater access to unpublished opinions, and 7) the court should
specify in greater detail the criteria used in making publication decisions. The
Subcommittee concludes that the best way to accommodate the above criticisms and the
circuit's legitimate concern with efficiency and costs is to make the "unpublished"
opinions available electronically. The Subcommittee argues that this would not require
any change in the court's preparation of the opinions and would make the summary
orders more available to the bar, which would eliminate the perception of secrecy and
provide more information to litigants.

12. William M. Richman & William L. Reynolds, Appellate Justice Bureaucracy and
Scholarship, 21 U. MICH. J.L. REF. 623 (1988).

Professors Richman and Reynolds evaluate three mechanisms appellate courts
have used to accommodate their increased case load, including the practice of selective
publication. They raise several criticisms of nonpublication: 1) unpublished opinions are
of a lower quality than published opinions, 2) unpublished opinions are used
disproportionately for certain types of cases (civil rights, Social Security appeals, prisoner
petitions, and appeals filed in forma pauperis), which gives the appearance of a double
standard of justice, 3) selective publication reduces judicial accountability by decreasing
the opportunity for public review and reducing the likelihood that a higher court will hear
the case because of the opinion's lack of precedential impact, and 4) the nonpublication
decision may be a self-fulfilling determination because once the decision is made not to
publish the decision, a judge pays less attention to the law and facts at issue and may miss
the opportunity to create or modify precedent. Professors Richman and Reynolds also
attack the premises of the selective publication plans. They argue that there is no



evidence that any judicial time is saved by writing unpublished opinions and contend that

more published cases may actually help ease the research burden by making it easier for

litigants to find a case on point. Finally, Professors Richman and Reynolds dispute the

contention that different kinds of appeals deserve varying amounts of judicial attention

and argue that this assumption is inconsistent with the goal of equal access to justice.

13. William M. Richman & William L. Reynolds, Elitism, Expediency, and the New

Certiorari: Requiem for the Learned Hand Tradition, 81 CORNELL L. REv. 273 (1996).

Professors Richman and Reynolds evaluate several reforms appellate courts have

instituted to deal with expanding case loads, including the practice of selective

publication. They argue that published opinions serve several important functions which

are undermined by the practice of issuing unpublished opinions. First, published

opinions provide predictability regarding how a principle of law will be applied to

different factual contexts. Second, published opinions increase certainty in the law and

"harden" precedent. Professors Richman and Reynolds argue that it is more difficult for

subsequent courts to ignore several cases reaching a certain outcome than it is to

disregard or distinguish one unfavorable precedent. Thus, publishing all opinions would

increase the strength of the legal principles applied. Third, published opinions increase

judicial accountability by encouraging well reasoned decisions. If a judge is individually

responsible for an opinion, he or she will have more incentive to "get it right."

Furthermore, Professors Richman and Reynolds argue that selective publication

diminishes the opportunity for review because a higher court will be less likely to allocate

scarce judicial time to a case that does not even "make law." They also contend that

unpublished opinions are likely to be lower quality opinions because careful writing helps

judges identify problems in their reasoning and forces them to clarify the logic of the

opinion. Finally, Professors Richman and Reynolds note that the practice of selective

publication is unfair because repeat litigants have greater access to unpublished opinions

and can catalogue the decisions and use them in later cases.

14. Lauren K. Robel, The Myth of the Disposable Opinion. Unpublished Opinions and

Government Litigants in the United States Courts of Appeals, 87 MICH. L. REv. 940

(1989).
Professor Robel is primarily concerned with the advantage repeat litigants have

under the current selective publication plans because of those parties increased access to

unpublished opinions. She argues that the plans' incentives against using unpublished

opinions--limited distribution and prohibition of citation--are ineffective. Professor

Robel argues that lawyers retrieve more than the "rule of law" from a court's opinion.

Lawyers use opinions to determine the development of law in a particular area, to discern

trends, and to make decisions regarding settlement and litigation strategy. Furthermore,

Professor Robel argues that limited distribution does not prevent the use of unpublished

opinions because frequent litigants, like the government, have greater access to these

opinions. The government is often a party to cases decided by unpublished opinions and

can therefore maintain files of the opinions rendered in the cases. Professor Robel

conducted a survey of several governmental agencies and concluded that many keep the

opinions and refer to them for guidance in later litigation. Consequently, the current



selective publication plans are unfair to non-institutional litigants. Additionally, the no-

citation rule does not provide much disincentive because litigants can still incorporate the

reasoning into their briefs and gain other useful information from the opinion. Professor

Robel also expressed concern regarding the rule of allowing motions for publication of

unpublished opinions. Once again, frequent litigants have an advantage because they can

attempt to manipulate the development of precedent by moving for publication of the

opinions favorable to them.
Professor Robel concludes that selective publication plans are not worth the costs

and argues for universal publication of the opinions as they are currently being written.

This will not create any additional burdens for judges and will eliminate the unequal

access problem of the current plans.

15. Bruce M. Selya, Publish and Perish: The Fate of the Federal Appeals Judge in the

Information Age, 55 OHIO ST. L.J. 405 (1994).
Judge Selya argues for more limited publication of appellate decisions and

recommends expanding the publication ban to include electronic dissemination. He

argues that if citation is permitted to the "unpublished" opinions available electronically.

wealthy litigants have an unfair advantage. If citation is not allowed, electronic

availability is merely an invitation to violate the rule. Judge Selya identifies four basic

objections to selective publication: 1) some view publication as part of a litigant's right to

full adjudication, 2) frequent litigants or others who obtain unpublished opinions have an

unfair advantage, 3) the need for the public eye to police the quality of the decision, and

4) the practice suppresses precedent and judges are not able to accurately determine

which opinions have no precedential value. Judge Selya rejects all of these arguments.

He notes that publication has rarely been perceived as a "right" or part of our judicial

heritage and that unequal access could be addressed by a strict enforcement of a no

citation rule. Judge Selya also argues that the primary check on opinion quality is not

public exposure but the review of colleagues, professional pride and the possibility for

review. Finally, he suggests that stringent guidelines governing publication are sufficient

for guarding against the suppression of worthy precedent. Judge Selya concludes that

reducing the number of published opinions will give judges more time to dedicate to

clarifying important legal principles in the deserving cases.

16. Donald R. Songer, Criteria for Publication of Opinions in the US Courts of Appeals:

Formal Rules Versus Empirical Reality, 73 JUDICATURE 307 (1990).
Professor Songer studies the assumption that unpublished decisions are only

issued in frivolous appeals with no precedential value and concludes that that assumption

is not supported by the evidence. He argues that a significant number of unpublished

opinions seem to involve cases that are not routine, may be politically significant, and

present an opportunity for the panel to exercise significant discretion in reaching a

decision. Professor Songer also contends that the official criteria for publication do not

actually determine which opinions are published and that the standards of the circuits are

sufficiently vague to allow judges to interpret the rule as they wish.



STUDENT COMMENTS

17. Elizabeth M. Horton, Comment, Selective Publication and the Authority of Precedent

in the United States Courts of Appeals, 42 UCLA L. REV. 1691 (1995).
Ms. Horton evaluates the practice of selective publication, its justifications, and

the objections to the practice and concludes that the issuance of unpublished opinions
promotes efficiency and fairness without significant costs. First, she identifies four

objectives served by selective publication: 1) it saves judges time in keeping current with
developments in the law by reducing the number of cases to be considered as precedent,
2) it allows appeals to be resolved more quickly, 3) it allows judges to devote more time
to opinions for cases that contribute to the development of the law, and 4) it reduces

publication, storage and research costs. Ms. Horton then addresses the primary
objections to selective publication. She argues that the issuance of unpublished opinions
does not deny lawyers and lower courts guidance or notification of inconsistencies
because unpublished opinions are now available on LEXIS and Westlaw. This allows the
public to learn from these opinions and police their accuracy. Additionally, electronic
availability refutes the argument that repeat litigants have an unfair advantage. Ms.
Horton argues that even if computer research is too expensive for some litigants,
unpublished opinions are available from other sources, such as newsletters, and therefore,

litigants are on equal footing regarding access to unpublished opinions. Ms. Horton
rejects the argument that unpublished opinions contain sloppy reasoning or incorrect
conclusions. She contends that several drafts of an opinion do not necessarily clarify or
improve the rationale of the decision and that the basic legal conclusion of the opinion
will not likely change as it is polished for publication. Ms. Horton argues that the fact
that unpublished opinions are more common in some areas of the law does not suggest
that judges give those issues inadequate consideration or that the quality of the decisions
is diminished. She suggests that the high number of unpublished opinions could be
reflective of high rates of frivolous appeals and not of judicial inattention. Finally, Ms.
Horton argues that selective publication is not inconsistent with stare decisis because the
unpublished opinions would not add precedential value to the case law. Many appeals

involve the standard application of well-established law, and the loss of this "precedent"
does not harm stare decisis. Ms. Horton concludes that not all cases are of equal value to
the development of law and that the judicial system is best served by the practice of
selective publication.

18. Kirt Shuldberg, Comment, Digital Influence: Technology and Unpublished Opinions

in the Federal Courts ofAppeals, 85 CALIF. L. REV. 541 (1997).
Mr. Shuldberg argues that the digital availability of information affects what it

means for an opinion to be "unpublished" and undermines the rationale of selective
publication plans and the no-citation rules accompanying those plans. He notes that
selective publication plans are based on a fear of the expanding appellate case load and
the associated costs. He argues that the plans were designed to eliminate the increased
costs of providing, storing and searching legal materials and to minimize the advantages
of wealthy litigants by reducing the costs of legal research for everyone. Additionally,
selective publication served the goal of judicial efficiency by reducing the time spent



writing opinions. Mr. Shuldberg also argues that the no-citation rules were designed to

further the goals of selective publication. Allowing citation would frustrate the purpose

of saving research time, and judges may feel compelled to spend more time writing

opinions if the opinions could be used as precedent. Furthermore, it was believed that

allowing citation would advantage attorneys who had greater time and resources or who

regularly practiced in a particular court. Mr. Shuldberg evaluates these historic rationales

with regard to current technology and concludes that there is no longer support for

selective publication or no-citation rules. First, he argues that CD-ROMs save cost of

storage space and are less expensive than the printed volumes. Furthermore, the

efficiency of computer research allows lawyers to cope with the need to sort through

more cases. Mr. Shuldberg also argues that more cases may clarify the law and allow

lawyers to determine how often a rule has been applied and in what circumstances.

Consequently, digital availability of opinions allows lawyers to obtain useful information

and minimizes the concern about storage and research costs. He also contends that there

is no longer a justification for the no-citation rule. Mr. Shuldberg argues that the

prohibition of citations was premised on the assumption that no-citation meant no use.

However, unpublished opinions are currently used in making litigation decisions and

settlement negotiations, and litigants are already spending time and resources searching

unpublished opinions because of the public access through on-line research services. Mr.

Shuldberg concludes by arguing for electronic dissemination and for permissible citation

to unpublished opinions as persuasive authority. He argues that allowing electronic

access will provide a check on judicial activity, promote the appearance of fairness, and

provide more useful information to litigants.

NEW YORK LAW JOURNAL/ ABA JOURNAL

19. Edward A. Adams, Increased Use of Unpublished Rulings Faulted, N.Y. L.J., Aug. 2,

1994, at 1.
Mr. Adams summarizes many of the complaints against the practice of selective

publication. He notes that lawyers complain about the secrecy of the practice and the

corresponding concern about judicial accountability. He also reports skepticism from the

bar that a majority of appellate cases are routine matters which do not contribute anything

to the law and expresses the concern that unpublished opinions provide judges with a

great opportunity to hide difficult cases. Mr. Adams reports favorably on the practice in

the Sixth and Tenth Circuits of allowing unpublished cases to be cited as persuasive

authority. This rule provides a check on the judges' determination that a decision lacks

jurisprudential value by allowing attorneys to use the opinion in future circumstances if it

proves to be worthwhile.

20. Paul Marcotte, Unpublished but Influential, A.B.A. J., Jan. 1991, at 26.

Mr. Marcotte discusses several concerns with the practice of selective publication.

First, he argues that judges use unpublished opinions to decide subsequent cases.

Second, he suggests that the practice is abused by judges in order to hide embarrassing

information about the litigants or send subtle messages to government agencies without

revealing that information to the general public. Next, Mr. Marcotte expresses concern



about the disparity in access to the unpublished opinions among different groups of

litigants. He argues that those without access to the opinions are put at a disadvantage

because they cannot discern the trends in the case law as easily as litigants with greater

access. Mr. Marcotte also notes that there is no uniform criteria for determining which

opinions are published and which are not. He suggests that this contributes to judges

making publication decisions for the wrong reasons, such as to save a firm from

embarrassment, to keep controversial opinions hidden, or to decrease the chance for

reversal by a higher court.

21. Richard C. Reuben, New Citesfor Sore Eyes, A.B.A. J., Jun. 1994, at 22.

Mr. Reuben notes that the use of electronic reporting increases access to

unpublished opinions. He suggests that this greater accessibility is beneficial because it

promotes judicial accountability and opens the law to public scrutiny. However, Mr.

Reuben also argues that the increased access creates frustration for attorneys who find

cases on point but are not able to cite them under the current rules. Finally, he reports

that lawyers with more limited resources sense that they are at a disadvantage because

they cannot afford to research unpublished opinions.
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IN DEFFNSE OF UNPUBLISHE1D OPINONS

The Honorable Boyce F Martin, Jr.'

"in my view, mzltyphed judical rtterances hove become a menace to) orderly administrairon of
the law Aduch wolrd he gairied if zhree-fimrthf (maybe mw mtenths) of Ithe opimons] published
in fthe L-7sr .wentyycars twere utterly dexiroyed Thouwdr of barren dissencions have brmught

conJfson, ard often contempt.' -tsficc McReynoLs.

Justice Mceynolds wrote tlhqe words more than 60 years ago, but his sentiments ring

true today. Appellate judges continue to labor under the weight of tens of thousands of appeals

evei v year, and our "multiplicd utteranu&' would iucrease beyond all reason were we forced to

publish all >ur opinions.

Whun I came otn the bench in 1979, we were at Volume 602 of the F.2d. Now we'e into

thL F.3d. The last time I checked my ovcrburdenvd shelves, wc were pushing past Volume 133.

In 1996 alone. we went A om 73 F.;d to 103 F.1*d. filling snore than 45.000 pages with appellate

opiions. At Lis rate, we will -o into the F.4th sometime axound 2025. Tis Essay isn't about

judges' lack of shelf space fir the kuhdia-like growth of Federal Reporters, but the _rowth is

indicative of too much written naterial creating too litLie new law 2 As commentators

Carrmgton, Meador, and Rosenberg have noted: "A large proportion of the opinions that have

'Chief Judge, lXnited Staes Cou of Appeals for the .Six Circut, A.B 1957, Davidson
Colleee; J.D. 1963. University of Virginia S<dhool of Law.

1 Justike McReynaolds is quoted in TLatch v. Livingstor,. 56 P.2d 549, 549-50 (Cal. Dist.
Ct App. 1936)

r S ale a Hon. Philip Nichols, Jr., Inti oduction. Selective Publication of Opinions: One.
Judge's View, 3S Am. U. L. Rev. 90)9, 913 n. 13 (noting rapid growth in publishing rate during hIs
tenure on the federal appellate bench and that 'Ltjhis was when the Judicial Conference seloctive V
publication plans had been several years in effect. Without them, one can only guess what the
figure nught have bOen.")
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been cominp out of American courts add essentially nothing ko the corpus of the law. They are of

interest and significance to the parties only. Yet they fill large quantities of pages in the printed

reports` 1 Lest the 13 federal circuits become a Tower of Babel, we need a way to sift opinions

for publicat.on. Unpublished opinions a&c ds a pressure valve in the systcm, a way to pan for

judicial gold whule throwing the less influential opinions back isito the stream.

When I swe that more than 6,)0(X) U.S. circuit ourt opinions we published each year,' I an

rennndod of Era PoUnd's imprecation to "make it new "' How much novelty can there be in this

flood of opminons, particularly in light of the rtive homoyeneity of the federal appellate docket?

Roughly 10 percent of the cases on the Sixth Circuit doiket are drug cases of some sort, and

another 39 pci cA-nt are various forms of prisoner petitions.' What can we add on these sobjects

that is new and worthwhile? Indeed, I sometimes believe that in our rush to say sonehing

original on yet another I 8 U. S C § 924(c)7 case, for inmtance, we muddle the proceas even more

Whcereas academicians tend to sev unpublished opinions as camsing a vanety of systemic

problerns.J udges tend to scc them as a necessary, and not necessai ily evil, part of the job.9 I

Paxl D. Carringtor et al , Justice on Appeal 35 (1976).

'Hou. Richard A. Posner, The Federal Courts. Challenge aud Reform 170 (1996).

SEzra Pound, Make it New.

"Federal Judicial Caseload Statistcs 25-29 (1997)

7A person who violates IS U.S.C. § 924(c) receives additional prison time foi using or

carying A firearm during or in relation to a drug u affickdng crime or crime of violence.

s See Canrington et al., supra note 3, at 39-41 (rejecting nonpublication rules and

recoinnmnding use of memorandum decisions inrtead); Martha J. Dragich, Will the Federal Courts

of Appcals Perish if They Philish? Or D1oes the l)eclining Use of Opinions to Explain and Justify
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believe that the judges' gener-al approval of the usc of unpublishkW decisions will bc reflected in

the results of an info rmal poll crrently ClIculatig among the circuits. The Committee on Rules

Judicial Decisions oise a Greater Threat, 4.1 Am. U. L. Rev 757, 802 (1995) ('The courts of

appeals' adnittedly legsiate crncerns witli increasing caseloads do not wan-ant practicos that

rcaton the development of a coherent body of law and fimdamentally alter our appellate

tuaditions." ), William L. Reynolds & %Wlliam M. Richinan, Flitism, Epediency, and the New

Cerligrari; Requiem for the Learnd Hand Tiadition, 81 Cornell 1. Rev. 273, 281-86 (1996)

1hcriner Rtynolds & Richman, Elitisinj ("The costs of non-publication are not linited to

reduccd predikabsity. accountwtility, reponssioility, and reviewability. It should como as no

surprsc that unpublished opinions are auso dreadflil in quality."); William L. Reynolds & William

M. Richmam' liL Non-Prcedenftial Precodcnt-Limitcd Publication and No-Citation Rules in the

Unitod States Cowus Of Appeals, 78 Col. L. Rev. 116/, 1?05 (1978) Vhereinafter Reyuolds &

Richmau, Non-Prrcdential PirCoecnt] (C'The Ca against the lminttd pi iblicaiOn/nO citatOn rUles

is a strong one. Thc prcmiscs upon which the rules are based are subject to serious question. and

powerfiA argurme;nts can be advanced arainsL the entire con",pt.")) Lauren K. Robel, The Myth of

the DispoS t Oc Opinion: Unpublished Opinions and Governrcut Litigants in the Unlied States

Court of Appeals, 87 Mich. L. Rev 940, 946 (1989) C'. - - argue that selective publication

plans, at cast In their present foiiz4 cannot be supported as a fair or just way to mnanape the

workload of tbe cours ). LRut see William L. Reynolds & William A Richman, Limited

Publication in the Fowll and Sixth Circuits, 1979 leuk L.J. 806, 809 [herinafter Reynolds &

IKisiAwxan, Limited Publication] ("Full waosure and consideration of the arguments rcvcal that

aeithcr the for nor the case against limited publication is conclusive.") B~ut we Robert J.

Martineau, Restrietions on Publication and Citation of Judicial Opinions: A Reassessment, U.

Mich. J.L. Ref. 119, 120 (19'S) (concluding that "although there are several weaknesses in thc

adminisuauon of ulcs resluictug citation and publicAtion, the nl2es should not be eliminated7).

My Sicth Circuit colleagelu, and predeces~sor as chief judge, Gilbert Merritt, has written

biXey on the issue of non-publication in anothei uist.llment of the Ohio State Law Journal's

"Judgcs on Judging" series. Judgo Morritt noted that "[t]he avountability problem due to

nonpublication is ovcrtted-' Hon. Gilbert S. Merritt, Judscs on Judging The Decision Making

Prwo in Federal CoUrt vf Appeas, 51 Ohio St. L.J. 1385, 1392-94 (1990). See also Nichols,

supra not* 2, at 921 ('Whilc a considfaable amount of muttering about selectve publication still

occuis, iL appears that judges like it and fed at home with it, . .); Richard A- Posner, The

Feieral Courts: Challenge, and Reform l.1! (IWhether or not limited publication is grod on

bAlance- as 1 think it is beaming, mind the adawc about not makidn the best the enemy of the

good-its drawbut-ks arc serions, . . .'). But see National Classification Comm's v. Unitod

States, /65 F.2d J 64, 173 n.2 (D.C. Cir 1985) (statement by Judpe Wald) (noting argLments

4ainst ube of unpublished opbions and decrying lack of uniformly enforced or piacticed

guidelines for making the publiciQon decision').
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of Di'actice aad Procedure of the Judicial Confercnce of thc Urited States is surveying judges on

whether the rules governing the use and citation of unpublished opinions which currntly vary

from niCMuit to circui'", should be swiwdardized thTou«g inclusion in the Fedcral Rles of

AppellALC Procedure. Anothe question the committee is asidnS is whethe Lhe courts of appeals

should continue to desigwate some opinions as unpublished. I believe wc will maintain the status

quo. I got the sense from colleagues in my circuit and other circuits that judges are generally

happy with the system as it is.

Nonetheless, commentators continue to criticize the circuit cowis for hobbling about on

the crutch of the unpublished opinion. Here are some criticisms:

-loss of precedent. that unpublikhed opirions are, in fact, precedent but cannot be used as

such.

-sloppy decisions, that judges get sloppy when they know they'ie writing an unpublished

opinion;

' 0 See D.C. Cir. R 28(c) (citation of unpublished dispositions), D.C. Cir. K 36 (criteria

use of published opinions); Ist Cir. R 36.2 (criteria for, use oC and citation of published

opiniions); 2d Cir R 0.23 (disposiLions in open court or by summary order); Id Cii. l.O.P. 5.3

(not-fvi-publication opinions), Id Cir. 1.0 1. 5.4 (inenorandurn opinions), 4th Cir. K 36(a)

(published opinions), 4th Cir. K 36(b) (unpublished dispositions), 4th Cir. R. 36(c) (citation of

unpublished dispositions), 5th Oir R. 47.5 (criteria foi, procedential value of4 and use of

unpublished opinions), 5th Cit. R. 47.6 (affimnance without opinion); 6th Ch. R. 21 (citation of

unpublished docasions and criteria for publication); 7th Cir. R 53 (%Aitewia for, use of, and citation

of unpublishad opiniions); Sth Cir R 28A(k) (citation orunpublished opinions), 8th Ciu. R App. I

(plan for publication of opinions), 9th Cir. R 36 (riteria for publication and requests for

publication), 10th Cir. Ft. 16.1 (unpublished orders and judoments). 10th Cir. R. 36 2 (publication

criteria), I0th Cir. R. 36 3 (citation of unpublished opinions); 1 Iit Cir. R. 36-1 (affirmanwo

without opinion), I Ith Cir. R. 36-2 (use and citation of unpublished opinions), 11th Cir. R 36-3

(publishing xnpublished opinions); Fed. Cir. R. 26, Fed. Cir. R 47.6 (use and citation of non-

precedential opinions).
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-lack of uniformity, that panels cannot foflotv other panels when they are unaware of other

panels' unpublished opinions;

-difficulty of higher court review, that the Supreme Court is far less likely to review an

unpublished opinion than it is to review a published opinion;

-uniairmess to litigants, that litigants deserve published opinions;

-less judicial ac;countahility, that the unpublished opirion, particularily the per curian,

allows the judge to hide outside the public glai e;

-less piedictability, that any opinion piovides a roadmap of the law and a sense of the

direction in which the law is developing

This list is not exhaustive, and several commentiators have emphasized the drawbacks of published

opinions "

I would likc to point out why I am in fvol of unpublished opinions. I have already

betrayed some of the reasons behind imy bias, bnt I will attempt to flesh them out below. In the

course of disng so, I hope to ansiver many of the critics' cavils. in Part I, I will lay Out why we

need unplublished opinions--namely too many cases with too little merit. in Pat II, I will give

some wbackgi oul nd information o uthe unpublished decision In Part I, I will provide my reasons

for advocating the use of unpublished decisioos. I will posit two main Tationales for unpublished

decisons. the practical-minded and the policy-driven.

"for htanies of criticisms, soe Nationial Classification Comm's v. United States. 765 F.2d

164. 13 n.2 (D.C. Cir. 19S5) (statement of Judge Weld); Drasich, supra note 8, at 785-400;

Posner, supra note 4, at 165-68; Martineau, supra note 8, at 128 45; Reynolds & Ricbman,

Elitism . supra note 8, at 81-S6, Reynolds & Richman, Non-Precodential PraeedenL, supra note 8,

at 1189 1 194.
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rinalny, in Pan IV, I w ill discuss limited citation I believe thlt limited citation goes hand

in hand with the use of unpubfihed opinions imited citation also answexs the chief ooncem of

those who denigrae the iiiipubli.ihed opinion and claim tha judgcs are creating a type of"'-et

law."12 I believe this cluracrization overstates the case As Judge Nichols, now deceased. once

wrote. "hard as it is for academia to believe, the nonpi ecedent is Irally not a precedent- 1 3 I

agree. In order to maintain the nun-precedential status of unpublished opinions, though, I believe

Lhe Sixth Cu .;uit should tighten its rules on citation of unpublished opinions.

1.

I respect the view- of those who decry the icreasing prevalence of unpublished opinions,

but I woul'V poit that the allernatives are either woise or unworkable. The alternatives basically

coine down to changing the input to Unitod States Courts of Appeals or changng the output fiom

them. Aside fron the Antiterrorism and Etroctive Death Penalty Act and Plison Litigalion

Reform Aci ,4 most Congiessional statutes seem to increase the caseload of the fedeal col s 15

12 See. Dragih, supra notc 8, at 785-91 (dmsmussing "a secret body of lawu' and citng tO
National Classificatiolr Coinm'n, 765 F.2d at 173)

'3 Sete Nichols, .<lxpra note 2, at 91 4.

14 Antterroris and Effective Death Penalty Act of 1996, Pub. L No. 104-132, 110 Stat.
1214 (1996). Priso n Litigation Reform Act of 1995, Pub. L. No. 104-134, §§ 801-10, 110 Stat.
1321 (196).

" See, e g., Ihe Violence AgaIst Women Act, S. Rep No. 103-1:38, (codified at 18
U.S C. § 2261) See also lion. Jon 0. Newman, Restrucainn Fedezal Jurisdiction: Proposals to
Preserve 1he Federal JIdicial System, 56 U. Chi. L. Rev. 761, 168 (1989) ("The only efficctve
means I swe for curbig, the growth offederal court caseload is a modest reallocation of
junsdictiou from federal to s"ote courts.").
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The number of appeals to the circuit courts has increased steadily over the years. 16 The number of

appeals per judge has grown unabatedly' 7 I can say anecdotally Ehat when I clerked in 1963-64

for Judge Shackelford Miller. Jr, Chief Judge of the Sixth Circwut, we sat for three weeks at a

time and heard three cases a day three days a wedk. That led to a total of 27 cases duing a three,

week sitting, and we sat four times a yeai. Now. the typical Sixth Civeit judge sits for one week

at a time but hears six cases a day for four days. Tat adds up to 24 cas in a sitting and the

average active judie on our circuit sils eight times a year."t Mole cases means less time for cach

disposition dud nore unpublished opinions.

The size of the appeals, in terms of documents submitted to the court, also has grown.

My cvidence here is based on personal expeairnce, but I thinkl most judges would agree with me

on this point. More briefs axe pushing the SO-page limit," and the joint appendices are coming

16 Appeals filed have increased fron 48,474 to 51,963 from 1993 to 1997, Federal Judicial
/Caseload STatistics, 7, but the increase is even more dranatic durine a longer time span. In 1960
3,999 appeals were filed. 1960 Anumal Report at 2.05. Te increase in appeals from 1I0 to
today is m.r e than 1,300 pucwnt.

17 In 1960 tIK;T e were 3,899 appeals and 66 active court of appeals judges, which works
out to 59 appeals pea judge. 1960 Annual Repirt at 205. In 1997, 51,963 appeals were filed, and
there were .? Eacve judges, which works out to 7? appeals pcrjutge. 1997 Annual Report at ??

t The average judge on the Sixth Circuit is scheduled to sit on 32 panels and hear 192
cases a year In addon, the average Sixth (ircuit jud, 'oiLq on 110 "Rie 9" cases. These cases
are disposed of without oral argument pursuant to 6th Cir. R 9. Rule 9's result in a far hither
percenutage of unpublished opinions than do cases that are orally argued.

" Fed. R. App. P. 28(g).

°The Sixth Cicuit requires litigants to submit ajoint appendix. See 6th Cir. R. I 1.
Some joint appendices include more than 20 volumes and are several thousand pages long It
could be worme Most carcnits requlie submission ofthe recoid. I shudder to think of the labor of
my pecrs on other xizcuits who must wade through them reowds.
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in by the box-load. It is all I can do to lift these appendices, let alone read them2' I do not see

any of these trends changin.2 2 Just as more cases means more unpublished opinions, so too does

more time spent wading through voluminous records and bi ids mean less tun for pi oducing

published opinions.

An even greater problem than the workload is the quality of the work. Although district

court litiga~is have an appeal as of right to the courts of appeals. not a choose to avail

thenselves of this right. The ratio of appellants, howcver, has changed over tire. In 1945 only

one out of 40 district court crases were appealed. in 1998S, one out of eight were appealed."' What

is an optimal rare of appeal, I do not know, but I do know that too high a percentage of litigants

are appcaling. This is clemy to me when I see litigants bring arguments that contradict settled

points of law. It would require a giant leap of faith to believe that all ofthese appeals have merit

and that the appeAls now bNought have the sam3c merit as those brought at the old ratio. I am

unWtillig Lo make that leap of faith, and I am unwilling to publish opinions in all of the cases we

I learned to speed read in the Anny I would prefer not to have to scnd my clerks to
boot camp and Officer Candidate School mciUy so they can slog through the volume of written
material we rceive.

2 See Carrington et al., supra note 3. at 136 ('-Wen all is considered, there is little that
can be done about volume. The tide of affairs which pioduces ltigation and appeals is largely
beyond our control."), Newman, supra note 15, at 762 Orhcre is no reasuon to believe ahat the
inresse in federal qurt caseload will abate in thc decades ahead.").

2' See Dragich, supra note 8, at 768 n.50 (citing tu Federal Coœrts Study Committee). See
also Carrington et al., cupia note 3, at 60 (noting rise in ratio of criminal appeals and noting that
in sme, jimitions appeals are taken in moie than 90%/1o of criminal cases).
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hear. 4 I don't have data on this, but. fiom my expeiencc, prime candidates for unpublished

opinions are Sociai Security, Black Lung, and criminal cases as well as prisoner petitions. Some

cases in those aicas do ment publicatiou, but many do not, The stream of cajs coming onto our

docket, therefore, has become larger and more diluted in merit. In all likelihood, it will continue

to do siu

What about changing the output--making al our opinions published, even if it means

writing shorter opinions (anathemd to some ofmy colleagues)? What would happen, it for

instance, we were forced to publish aU our opinions? We would likely see an across-the-board

lessening Of quality, because judicial resourccs would bc stretched even firther, and we would we

scores of remarkably bnef and uninformative, but nonetheless "published," opinions. For the

reasons I will outline below, I do not see that as eihr a likely or a desirable outcome

U.

A. History of the Unpublished Opinuin

I do not intend to give a fMll history ofthe publication ofjudicial opinions," but I would

26 See Nichols, supra note 2, at 919 ('If all the appeals liled in any inredate federal
court ought to be ihere, the court would have no need foi a seleclive publicafion policy. The ones
that should not bec there Create the need.").

2 For more enen.sive histories of the pubikation of judicial opinions, sec Mark D.
Hindei ks & Steve A Leben, Restouing the Common in the Law: A Proposal foi the Elmintion
of RnIns Prohibiting the Cnaiion of I Inpublishcd Dccisxons in Kanms and the Tcnth Cirwuii, 31
Washburn L.J. I55, 157 59 (1992); Marincau supra note 8, at 121-26, Reynolds & Richman,
Jirnited Putyllcation, supra note Pt at 807 08, William L. Rcynolds & William M. Ridhxran, An
Evaluation of Limited Publication in the United States Courts otAppeals: The Price of Reform,
48 l J Chi. L.. Rcv. 573, S77 579(1981); Dorald R. Songer, Criteria for Publi-tion of Opinions
in the U.S. CoUlts of Appeals: Formal Rules Versus Empirical caZliLy, 73 Jud 307, 307-08
(I Q90), Donna Stienta, Unpublished Dispositions: Prob~lms or Acccss and Use in the Courts of
Appeals 5-14 (Federal IJdicial Center 1995).
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like to gpve some historical perspective on the publication systew, particulaly as it relates to my

court. AIge present incarnation of the courts of appeals was established in 1891 through the

Evarts Acte,2 and the Federal Reporter began publishing cases in 1894. When I clerked m 1963-

64 for Clief Judge Miller, we were publishing nearly all our opinions. Other judges published the

vast majority of their opinions as weIl.' We were on the cusp of change, though. In 1964 the

Judicial Conferew resolved. "That thejudgcs of the courts of appeals and tbh district courts

authorize the publication of only those opinions which are of general piecedential value and that

opinions authorized to be published be succinct '1 According to Reynolds & Richman, "[t]he

movement toward limited publication began in earnest in 1971, following a report by the Federal

Judicial Centcr."' In 1073, the Federal Judicial Center recognized that "the judicial time and

effort essential tIot the development of an opinion to be published fox posterity and widely

disnrbuted is necessarily greater than that sufficient to enable the judge to provide a statement so

that the partiec can undstand the ieasons for thc decision, "' and provided a set of

recomimended standards for publication " Reylnolds and Richnan repori that "by 1974, each

' Aa of Mar. 3, 189!, ch. 517, 26 Stat. 826.

' See Songer, supra note 25, at 308 ("It is not known how many decisions of the courts
of appeals were not published before 1961, but apparently the number was relativeJy small )

2 Reports of the Proceedings of the Judicial (Conference of the United States, 11.

2 Reynolds & Richman, Limited Publieation, supra note 8, at a0o.
d Mvisory Council for Appellate Justice, FIC Reseawch Series No. 73 2, Standards for

Publication of Judicial Opinions 3 (1973).

31Id at 22-23.
Model Rule for Publication of Judicial Opinions
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circuit had such a plan."32 According to Reynolds and Richmal, "Viewed in historical

perspective, limited publication is hardly a radical idea; UJIil recently, case reporting has been a
/

haphazard enLerpri.e WhaL is new and radical is the notion that the judges theinseves should

be controllIne access to their work by means of systematic publication plans."3

These days, "unpublished opinion" is almost a term of art, because all federal appeals

cow t opinions are published in some way even if not in the official book reporters. All federal

Rule
[kiblication of Appellate Opinions
1. Standaid for Publication

An Opinion of the (hiPJrest court) of of the (intermediate court.) shall not be designated for
publication unless
a. The opinion establishes a new nile or law or altcrs or modifics an elxting rule; or
b The opinion involves a legal issue of continuing public interest, or
C. The opinion criticizes eAnrsfing law; or
d Ihe opinion resolves an apparent conflict of authority.

2 Opinions of the cou t shall be published only if the majoriy of the judges participating in
the decision find that a standard for publication as set out in section (I) of this rule is
satisfied. Concaing opinions shall be pnblishcd only if the majoRity opinion is published.
NissentinS opinions may be published if the dissonting judge determines that a 4dBald for
publication as set out in section (1) of this rule is saeisfied. The (highest court) may ouier
an unpublished opinion of the (intermediate coLut) or a concurring or dissenting opinion in
that court published.

3 If the standard for piblication as set out in mCon (1) of the rule is satisfied as to only a
pait of an opinion, only that part shall be published.

4. The judges who decide the case shall consider the question of whether or not to publish an
opinion in the case at the conzdrencc on the case before oi at the time the writing
assignmewt is made, and at that Uime, if appropriate, they shaIl make a tEntative decision
not to publish

5. All opinions that are not found to satisfyr a standard for publication as prescribed by
section (1) of this rule shall be marked, Not nesiguated for Publication. Opinions marked, a
Not Debignated for Publication, shal not be cited as precedent by amy court or in any brief
or other materials presegted to the court.

' Reynolds & Richrnan, Limited Publication, supra note g, at 808.

33 Reynolds & Richman, supra ikiie 25, at 515.
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appeals coury opinions, afici all, are pait of the public record. Those ftom the Sixth Circtnt can

be accessed throughi our web pagc. Indeed, unpublished opmiiois regularly are upublished" on

Westlaw and LEXIS.3' Given the nature of legal research today, electronic publication is

probably more efficacious than book pubbishing:3 5 In addition, if a newspaper or legal journal

were so inclined, it could reprint unpublished opinions and disseminate them to the world.

Unpublished opinions may also show up in specialty reportert Because these opinions are part of

the public record, we cannot prevent dissemination by others Therefore, to the extent that

unpublished opinions are indeed unpublished it is merely that they are not im-luded in the federal

repofters. This hag become a fine, almost meaningless, distinction m a world or electronii legal

research.,6

B. Status of Unpublished Opinions in the Sixt& Circuit and Other Federal Circuits

In our cucuit, we dispose of cases in a number of maners. We publish signed and pci

cue tarn opinions, and we have unpublished signed and per curiam opinions. Finally, under local

Rule 19 the panel can dispose of a case in open court following oral argument if"each judge of

3 Ihofessor Martineau notes that some circuits do not submit their unpublished opinionsto Westlaw. According to Professor Martinean, the Second, Third, FE4, and Eleventh circuits
do not submit unpublishod opimous to Westlaw Martineau, supra note 8, ai 144 n. 127.

s This point is driven home to me daily by watching my cjeiks. They look bewildered
when asual reading books in my chAmbers Ilbiary and aze more frequently found hunshed inftont of their Computer screen doing research on-linc. In lomg their research, they give me a
handful of cases photocopied from books and armloads of cases printed off the computer.

36 See Hinderks & Lebcn, supra uvte 25, at 184 (noting that "in today's world, theunpubb.qhed decisions are functionallyji st as accessible as the published cases').
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the panel twfieves that no jurisprudemtial pwpos would kb served by a written opinion.' 7 We V

"Rule I 9' a casc by announcing our dcision from the beacL3t

In the Sixth Circit, wc have a pi vswiption in favor of publishing opinions, although we

have a presumption againva the publication of orders.3 ' Our circuit nrles m date that we

consider a number of factors when determining whether to publish a decision.*) Although somne

circuits have rules mandating Lhat a decision be published if it is a reversal of a published decision

3 6th Cir. R. 19

3t Our 6th Cir. R. 19 supplements Fed. R. App. P. ;6, which discusses entry ofjudgmemt.
Fed. R. App, P. 36 provides for emuy ofjudginent in all cases, including those where "a judgm=Lz
is rendered withbout an opinion."

:. 6th Cir. R 24(b).

4n 6th Cir. R 24(a).
Criteria for Public-ttion.

The following cuitezia shall be considered by panels in detemining whether decisions will
be designatod for publication in the Federal Reporter

i) whether it establishes a new ruiv of law, oi alters ol modifies an existingle of law, or
applies an eastablishM rule to a novel fiact uituaiono

ii) whethei it cretes or resolves a conflict of autboxity eithcr within Ihc circuit oi between
this circiit and another,

ii) whether it discusses a legal or factual issue of continuiing public interest;
iv) whether it is accompanied by a cncurring or dissewting opinion;
v) whelficr it reverses the decision below, unless
(a) the reversal is caused by an intervenung change in law or fact, oz.
(h) the reversal is a ICmannd (without f&-ther comment) to lhe distric court of a case

reversed or remtanded by thL Supreme Court;
vi) whedicr it addresses a lower court or administrative agency decision that has been

published, or,
vii) whether it is a decision which has bc= reviewed by the United States Supieme Court
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of the district murt,"' we have Do such fol mle in our Circ&.'2 Whether a decision is a

reversal dcks weigh into ile calculus, and we produce a relatively low nimber of unpublished

reversals. 3 The "ame is true for opinions that includt dissents or concrren~es." It is far to say

that zcvcrsals or opinions with dissents are almost always published."'

We determinc whether we will publish the decision when we caucus in the conference

room following oral argument.4' Opinions am e published unless a majority of the panel votes

AL See D.C Cir R. 36(a)(2)(F); 7th Cir. R. 53(c)(1Xv).

42 See 6th Cir. R 24(a) (noting that reversal is tactor to Ie considered in publication
decision)

43In their study of the 1978-79 reporting year for the United States Courts of Appews,
Reynolds & Richman found that 12 percent ofthe Sixth Crcuit's unpublished opinions wete /
nonaffirmances (whereas 41 percent of published opinions were nonaffirmances). This was slightly
below the national average of 14 percent. Reynolds & Rlclunan, supra note 2S, at 617.

" See 6th Cir R- 24(a) (noting that concurrences and dissents are factors to be consider d
in publication decision). The .Second, Fifth, NIth, and D.C. circuits reqwre publication of
decisions accompanied by a concurrance or dissent. See 1st Cir. R. 36.2.3 (providing for
publication of opinion with dissent or concurrence wiless opinion uaiimous), 2d Cir. K 0.23
(Allowmg summary disposition when decision unanimous); 9th Cu R. 36-2(g) (providing for
publication of opinion with concurrence or dissent il "author of srparate expiession requests
public;ation).

45 In their 1978-79 study, Reynolds & Richmnan found that only four of the 908
inpublishexl opinions in the Sixth Circuit (0.4 percent) included a dissenting or concurring
opiTuon. The naxicial average wa.q 0.5 percent. S.. Reynoldsa &Richmasn, a.pra notc 25, at 614.
These data are dated, but I suspect the numbers would be comparably low today.

4'6OccasionAlly. a judge will write an opinion and decide that it should be published or
conversely ieceive an opinion from another judge that appears to mrcrt publication. A short fax
or e-mail to the other judges on the panel is usually sufficiet to gain dizii agreemenL on a
decision to publish. This is seldom a coutentious isuc.
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against publication.'7 Without betraying the oohdeniiality of the conferene room, I can say that

we scldom hold a formAl vote on publication. Generally, our judges are in consensus on the

question oF publication. if one judge stronly believes in publication, the other judges generally

acquiesce to his or her wishes's In my 18 years on the Sixth Circuit, having heard thousands of

cases, 1 an say I have heard no more than a handful of true disagreemrents over the issue of

publication Judges on the Sixth Circuit do differ. and often vigorously, but seldom on the

question of publication.

The Sixth Circuit provides no mebhanism for the parties to make publication requests

Some circuits do allow the parties to request that opinions be published.a* I believe the Sixth

Circuit's approach is a strength rather than a weaknecss. As Professor Robel points out, allowing

the parties to rmq est publication can be a boon for frequent lit igsLors. particularly the

govermmen1. s According to hci Lhesis, frequent litigators aie familiar with the body of published

" 6th Cir. R. 24(b). lFor procedures in other circuits, see 1st Cir. R 36.2(b) (unanirQus

vote required foi unpublished deczision), 2d Cir. R. 0.23 (no discu&non of procedure); 3d Cir

I[O.P. 5.3 (majorty of panel for nonpubli-dion), 4th Cir. R. 36(b) (publication if author of

opinion or majority of panel believes opinion satisfies one or more standards for publication); 5th

CH'. R. 47.5.2 (wanirmous vote required for nonpublication); '/th Cir RK 53(d) (majority of panwl

icquihci fox nonpublication), 8Lth Cir R. App. I (Court or a panel will determine which of its

opinions are to be published, Q&cept that a judge may make aay of his opinions available fox

publication."), Ntb Cir. R. 36-2 (no discussion of procediuws), 10th Cir. R. 36.2 (no discussiou of

procedure); 1 Ith Cir. R. 36-2 ('An opinion shall bc unpublisbed uluess a majority of the panel

decides to publish it."); Fed Cir. R, 41.6 (no discussion of procedure).

4I should also note that my clerks play absolutely no role in the publication decision.

49 Sec D.C. Cir R 36(d), 1st Cir. R 36.2.4; 4th Cir. R. 36(b), 5th Cir. R. 47.5.2; 7th Cir

R. 53(dX3); 9th Cir. R. 36-4; 1 lth Cir. R. 36-3, Fed. Cir. R. 47.6(c).

5 ' Sx Robel, supra notc 8, aL 948 .
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and unpublished law on an issuC and can ustack the precedential deck." 51 Although I cany't

speak from experience. because oui circuit doe.c not allow such motions, my intbition is that

Professor Robel overstatcs the case. 1 question whether anyone in Government operT- cs

according to Asch a grand plan. (Anyone famili with the U.S. govcutinent knows that it rarely

acts according to a overarchnng plan on any issue, le alone qnmething as complex as building a

body of favorable piecedent). Nonetheless, to the extent there is precedential abuse with the

transfzr ination of unpublished opinions into published opinions at the litigants' behest, our circuit

avoids it.

C. Prevaleoce of the Unpublished Opinion

Data on numbers of unpublished opinions ie hard to find. Professor Songer notes:

"Fragmientary evidence suggests that the number of unpublished opinion! began to escalate

sharply in most circuits in the mid 1970s and that it has leveled off in die 1980s. However, it is

clear that at prest a majority of all final decisions by judges on the courts of appoals are /

unpublished and thal. the rate of nonptiblication vanies widely among circuits"'5 Professor

Songer's analysis jibes with my experiences on ihe Sixth Circuit. Professor Beyler found in a

study of data from 1987 that 80.7 percent of the Sixth Circmit's decisions were unpublislhcd.5

s' See Robel, supra note 8, at 9S5 See also Reynolds & Richman, Nun-Precedential

Precedent. supra note . at 1179 (arguinj, that habitual litigantcould make publication requests

And law 'wvuld dcvclop m a lopSided fihioii).

8' Songer, supra note 25, at 308.

Y Keith H Beyler, Selective Publiation Rules: An TEmnpirical Study, 21 Loy. IJ. Chi. I. J.

1,7(1989).
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The average for the ,ix circuits he studied was 62.4 pcrcent 54 Profssor Robel found that 61

percent of opirnons were unpublished in 198 7 .55 Professor Martha Dragich found that thete were

more than 10.000 unpublished opinions in 1993.s6 Suffie it to say that well more than half the V

decisions of the federal appeals courts are unpublished.

IlL

I believe that practicality and policy are strong arguments in suppoilt of the use of

unpublished opinions. On the practical side, we use umpublished opinions in older to get through

>or docket. Policy-wisc. we need to be able to disaiish those opinions worthy of publication,

and of making a mearnngfiAl cwntrbution to our body of precedent, from those that merely apply

settled law to decide a dispute between parties.

A. Practicaity

1 already have outlined the increasing workload of the courts of appeals, in both absoluLe

terms and in rclaton to individual judges, but what relation does that have to unpublished

opinions? The answer is quite simple, and was veified by Prefassor Beyler in his empirical rudy

of unpublished opinions "[S]elective publication significantly enhances the courts'

productivty.'"

54Id.

" Robel, supra note 8, at 955s n 74

9 Dntgich, supra note 8, at '/60

57 Bey!lez supra note 52, at 12. But see Reynolds & Richluna, supra note 25, at 594. 596

(noting that -cases cukainating in unpublished opinions are resolved more quickly but that their

data "provide no support foi the hypothesis thaz limited publication enhances produotvity").
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Heic, I can speak from experience. Although I be-lieve that wc bring the samc standards

of excellence to unpublishad opinions as we do to published opinions, I would estimate that my

clerks and I spcnd about half as much tine working on the average unpublished decisioms' We

save time becawse unpublished decisions are, as a nile, shorter than published dccii Ons. My

unpublished decisions average three lo five typewi tten pages whereas my published opinions tend

to run five-plus pages (You may notice that I write unusually short appellate opiniois. but I will

save my thoughts on that subject for another day.)

I keep unpublished decisions short because they taid not to include extensiv renditions of

the facts or cdalstive discussions of the law. Unpublished decisions tend to involve

straightforwai d points of law--if they did not, they would be published. These types of cases are

fact-driven They involve settled law aind variations on the fats. I give the facts to the extent

necessary and theni state the law.

Thc relative straightforwardness of We legal questions in an unpublished opinion also

saves research time. I would estimate that I spend equal ammints of time researching and writing

the average published opinion. It is difficult to say for sure because the activities are intertwined.

1 will spend 1es than half as murnsh time researching a typical unpublished opinion as I spend on a

published opinion Some legal questions are easily wns-wered, particularly after 18 years on the

federal bench. A judge sees the .sxnc questions repeatedly, and one needs not ;o back to the

a This estimate does not take into account the occaional "zuonsteT" cae that mcanders
aicoss our docket. See, e.g., Sprague v. Ckneral Motors Corp. 133 F. 3d 388 (6th Cir 1997)

(en banc) (MwLin, C.J., disentin8), Sprague v. General Moto; Corp., 92 F.3d 1425 (6th Cir.

1996) (vacsted); In ie Dow Corning Corp., 96 Id 482 (6th Cir. 1996); levinson v. Basic Inc..

786 F.2d 741 (6th Cir. l C)96) (vacated). These cases consume an inordinate amount of my and

mlly clerks' time We never have a "monste unpublished decision.
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research well to answer every questIo0n. I assune my colleagus have the sae expeience.

I will admit that one element of the prcticality argoment has largely disappeared Prior to

the advent of computerized research, one argument for the use of unpublished opinions was that

they reduced the corpus of law found on library shelves and the amount of time needed to wade

through those books.5' Unpublished opinions still do savet trcs and library budgets, but bound

books, as I have discussed, are no longer the piimary locus of research.' Now, unpublished

opinions are easily scarched on-line. This has eased (although not eliminated) the genuine

concerns about overburdened libranies running out of space and money for multiplying reporters.

Although 1 assume that most ihrarics continue to purchase the federal reporter, smaller law firms

nccd not do so. Unpublished opinions do save on library expenses, but such savnngs are less

meaningful now that books are no longer the primary legal research tool.

Practicality is only one element of the equation, though, and I believe it is never the

deciding factor in detcrmining whether to publish any opinion. By that I mean that I never turn to

my colluagues in the conference room and say, 'Look, we all know we're overwhelmed by an

expanding federal docket and litigants who appeal cases that have no reason to be in a federal

appeals cowlt so let's just save our time, and variocs libraries' money, by whipping out some

unpublished opinions on today's cases " Unpublished opinions in the aggregate are a timesaver

fou judges and their staffs, but in individual cases the decision on whether to publish is based on

S9 See Carrinton et al, .supra note 3, at 35 (notiny that "library costs for private law

offices and governmental llbraxies are thereby increased, both through the purchase price of hbe

books and throuSb the added expense of shelving and main8 them").

60 See text accompanying notes 34-36.
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the merits of the case.

B. Policy

To advocate use of unpublished opinions is not to deprecate published opinions. In fiag,

judicious use of unpublished opinions gves greater emphasis to those that are published It

separates the diamonds from the dross-and, although mary on the other side of the bench would

be, inwilling to admit it, theree is a lot of dross.' I am repeating myself, but not all cases are of

equal merit. If we publish everyhing, the truly meritorious cases will be loa in a flookl of

opinions on mnutor issues We are now filling roughly 30 federal reporters a year We would

probably fill twice as many if we published all our opinions. Not all cases deserve a published

opinion, even if they merit a written opliion

Some have questioned whether judges correctly can distinguish between cases meriting

publication and those not worthy of publication.Q I believe that in an ctremely high percerntage

of the cases we hear we can make this distinction. Federal appellate judges are in the best

position to do that culling We are trusted sufciently to decide a case. Why can't we be trusted

enough to then make the ancillary decision whether it should be publishedl This goes back to the

61 See Canington et al., supra note 3, at 90 (C'opless appeals can clog the judicial

system and cause an erosion of the process which results m less adequate justice for tlbsoe
appellants who do have substantiaW questions to raise."), Poszu=, supi a not 4, at 166 (Most

criminal appeals have no merit and arc fled only because the cost of appeal to most criuinal

defendants is zero ")

'Q See Reynolds & Rixchman, Non-Precedentiul Precedent, aupra note 8, at 1192-94

(cvidcnce exists that "judges cannot, at the time of writine correctly distinguish between

lawmankin and dispute-settling opinions. ") See also Songer, supra note 25, at 309 (noting

that "sov~al axities have questioned the ability ofjudges to make consistent decisions about

whether a deCision is non-precedential, especially when the decision on publskadon is often made

before an opinion is written").
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poimt I made earlier about the lack of contention iegaxding decisionss lo publish6' The public-tion

decision is, quite simply, almost invariably an easy call to make. Cases either clearly merit

publication, or they clearly do not. Therefore, we as judges seldom dicker over the publication

issue and seldom mlke mistakes in dividing up the cases between published and unpublished.

This is not to say that judges are infallble-w Imistakes are many and often highly

publicied---but the publication decision is seldom a potential praifall for a federal appellate judge

Perhaps it is just my inate sense of neatness, but I do believe there is value in making

distinctions among cases. We are creating a body of law. There is value in keeping9 Ihat body

cohesive and understandable, and not muddying the water with a needless torrent of published

opimons." WV are living in the midst of an information explosion> not just in the legal realm, but

across all fields. In order to navigate our way through this morass of information. we as judges

need the latitude to highlight the worthwhile cases.

I do believe that we should wite something in nearly all cases. Our court allows cases to

be diqpcnsod of nrrlly from the he~nch in the form of our so-called "Rule l9s."'5 I am not a

proponent of this and seldom engage in the practice (some appeals are so wholly meritless that

they beg a Rule 19). We "Rule 19" roughly seven percent of the cases in which we hear oral

see ext accompanying notes 46-48

'4MaiLha J. Iagich, Once a Century: Time for a Structnral Overhaul of the Federal

Courts, 1996 Wis. L. RSv. I I. 33 ("[TIhe vast number of decisions entered threatems coherenne

by creating innumerable rulings whichi wle impossible to assimilate")

'6 6th Cir. R 19. Disposmons in Open Court
In those cases in which the decision is unanimous and each judge of the panel believes that

no jursprudential purpose would be served by a wriucn opinion disposition of the case may be

made in open court following oral argument..
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argument.-6 I believe this pci centage is highrr than it should he The overwhelming majority of

our litigants deserve a cogent. written explaitation of our decision, even if that opinion is

unpublished. Even when we are merely Tendering a decision, as opposed to "makins law," the

litigants deerve to know our rationale.

One argument in favor of published opinions is that they tend to buttress precedents on

certain pois 6 1 disagree widi the premise and the practice behind Lbat argumento however. The

premise that a precedent needs to be buttressed with cites to various minor cases is faulty. When

the Supreme Court oi Sixth Circuit has spoken in a clear voice, I do not see the need to augment

that citation with other citations. Good precedent is good precedent. One does not need to pile

on the excess verbiage of struing cites to random, mninor cases. Strmg cites are largely a product of

-judges' and clerks' epernence on law journals and at law firms-tri~es in which overkill is an art

form. When I read a lengthy stonrg cue in a brief or slip opinion, I often find that I )i ive lost the

gist of the argument after fighting through line after line of gobbledygook. I see no nced for more

published opinions in order to flesh out unneeded otring cites.

IV.

I will close my defense of unpublished opinions with what may strike some as an about-

face or at least a veering off course. I believc in the tnility of unpubished opinions for judges, but

66 In 1997, out of 1,464 Sixth Circuit cases decded following oral argument, 99 woe

dipaed of through RMle 19. Rule 1 9's beeome a smaller percentage of dispositions, though.

when the total number of dispositions, which includes cames not argued orally, is considered.

There were 4,523 total dispositions in the Sixth Circuit in 1997.

" Reynolds & Richman, Non-Precedential I "Dent, supra note 8, at I 190 (""rhe shcer

number of affiuizitions allows attorneys to rely on the stability of a doctrine with greater

cennfidence-').
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1 do not so themn playing a role for litigants. Therefore, as strongly as I believe in the production

of unpublished opinions, 1 am just as adamantly opposed to the citation of unpublished opinions.

This is the gravamen of llus Essay. As I have shown above, unpublished opinions are unpublished

in name only " What thisbes them frm Published opinions are citation limits. Without

such limits there is virtually no distinction betwwn published and unpublished. If we do not

discourage citations to unpublished opinions, then we are creating a type of seond-czass

precedent This does not help ayone.

our Circuit currently straddles the fence on the citation of unpublished opinions.

Ac-Aording to Sixth Circuit Rule 24(c).

Citation of unpublished decisions by counsel in briefs and oral argments in this court
and in the district courts within this circuit is disfavored, except for the purpose of

establishing res judicata,. estoppel, or the law of the caso.
If counsel believes, neveress, thbl an unpublished disposition has

precedential value in relation to a matexii issue in a case and ta there is no
pIublished upilltin Una woluld werve as wll, such decision may be cited if counsol
saves a copy thcco>f on all other parties ix the case and on the court. Such service
may be accomplished by including a copy of Lhc decision in an addendum to the brief

Although T cannot claim encyclopedic knowledge of publicaiom piactices in other circuit" I am

- Sec Lvxt A~mpanying notes 34-36.

'See D.C. Cir. R. 29(c) (unpublished opinions not precedent), 1st Cir. R 36.2.6
(unpublished opinions only citable in related cases); 2d Cir R. 0.23 (no citation of sumunary
dispositions), 3d Ciu. 1.O.P. S.3 (madkig no mention of procntial value of unpublished opiWons
but notine that opinion is published when it has precedential value); 4th Cir R 36(v;) (iuwt will
not cite unpublished opinions and citation to court disfavored except fbr resjudicata, esnoppel,
and law ofcase)- 5th Cir. R. 47.5.3 ("Unpublished opinions issued before January 1, 1996 are
pretedent.-), 5th Ciu. R. 4I.5.4 ("Unpublished opinions isued on or after January 1. 196 ac not

precedent."); 7th Cir. R. 53(bX:lXiv) (unpublished opinions not precedent cccpt for res judicata,
collateral estoppel, or law of the case), Sth Cir. R. ?RA(k) (unpublished opinions generally not
precedent buit may he cited "if the opinion has persuasive valuv vu a matcrial issuc and no
published opinion of this or another court would satev as well"); 9th Cir. R. 36 1 (defining
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familiar enough with their riles to say that the Sixth Circuit is moe liberal than most in the

amount of citation to inpublished opinimons that it allows.

I would lik-c to sec Rule M4(c) tightened. According to the rule, citation to unpublished

opinions is merely 'disfavored." Professor Dragich calls this "au unacceptably ambiguous

statement of precedential effect,"'0 and I agree We canmot forbid litigants from citing to

unpublished opinion-, Litigants can cite to whatever soul es they desire. We can, however,

uilam litigants that unpublished opinions have no precedenial value and are not even the least bit

persuasive 7 ' We would be telling litigants that they can cite w unpublished opinions but should

not--that it would be a waste of their and the court's time. These strict guidelines would, I

believe, act as a de facto baa on citation to unpublished opinions except for situations of res

judicata, estoppel, or law of the case. The Sixth Circuit did place suict limits on citation to

unpublished opinions until 19??, when we changed our circuit rule.7 I admit that the change in

the rule has not opened the floodgates to cntation of unpublished opinions. 1 would estimate thaL

published as available for citation); 1Oth C(ir R 46 3 (unpublished decisions not binding precedent ,V/

but may be cited for persuasive value); 11th Cor R 36-2 (unpublished opinions are not binding
precedent buf may be cited as persuasive athority); Fed. Cir. 47.6(b) (unpublisd vpinions not
precedental).

° Dragich, supra note 8, at 791.

"Other circuits specifically and explicitly inform litigants that unpublished opinions are of
no pre,-edential value. See D.C. Cir. R 28(c); 5th Cir. R 47.5 4, 5th Cir It 2?A(k); 9th Ciu. RI
36-3; IOth Cir. R. 36.3, 1 Ith Cir. R. 36-2; Fed. Cir. R. 47.6(b)

nLUnder our old 6th Cii. R. 11: "Decisions of this court designated as not for publication
should never be cited to this court or ill any material prepared for Ilis court. No such decision
should be published by any publisher unless this rule is quoted at a prominrcnt place on te frst

pagc of the decision so published."
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perhaps lo to 20 percent of the briefs we see include unpublished opinions. Nonetheless. other

circuits take a. hard line on citation of unpublished opiiond7 I e Si Circuit

sholld do so as well.

Eliminating citatiou of unpublished opinions would save research nme for judges and

litigants. The typical search of the Sixth Circuit database on Westlaw turns up published and

unpublished dzccsions, and the decisions air Llcariy marked as such Judges and lmsignts could

gloss over the unpublished demsions lVucause they are of lille use, and concentrate on the

meaninUl decisions. This sohionII answers, in part, Pfe-ssor Dragich's taiticism that "[elven if

the argument that there is 'too muc-h law' is credible, selective publicau'on does not solvc the

problemn. It does not reducc the amount of law, but actimlly creates m additional, less wixcssible

body of law that must be consulted. making research more difficult and raising the cost of

litigation."' The incentive to consult unpublished opinions would be flz lower if we suoneJy

discoux aged citation for any purpose hut collateral cstoppel, law of t case, or res judicata.

The strict hmits on cftatiln to unpublished opinion. would eradicate most of the lingering

inequity in the system. The inequity comes from litigants' unequal access to unpublished

opinions 75 We already have eliminated mwuiz of the inequity Py requing parties to submrit copies

of unpublished opinions to which they cite.7' This pracice allows underfinanced ligants who

n See Drnijch, upra note 8. at 762 n. 17.

74Dragidi, supra note S. at 787.

"See Posner, supra note 4, at 167 (noting that "inztitutio>nal litigant has easier access to
unpublishMo opinions").

7" See 6th Cir. R. 24(c).
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cannot affo d the necemsary Westlaw or LEXIS nme to have access to the unpublished decisions

their opponents are using

I argue for limited citation from a sclfish standpoint, too. Ifjudges are producing pseudo-

piblished opinions (and who can aue that an opinion availablc eleconically -i not published for

all intents and puxpxis). it will not save us any tinc if those opinions ale being cited baek to us.

We will havc to prepare unpublished opinions as we do published opinions-as if thcy were

creating precedent. on ths point, I agree with the Lsmtimony of the now-deceased Judge Sprecher

hefore the Hruska Commission Senate hearings on the revision of the federal ourt appellate

systeni

Finally, and T think this is really the cax of the question ofcitation, personally I would

think tha if a no-citation rule did not go hand in haMM with a no publication rule, I
would fed that we houild do away with the no-publihcato rule and go back to the old
full publication iule, and that is because of the question of staic dcisis.7'

I am not making the argument that unpublished opinions should not be cited because they

are of no precedential value-litigants scm precedential value in virtually every opinion they cite

even if the court does not agree.' In addition, there is procedential value in any opinion if only

for that casew Iinnting crtation, howeve.', will serve as a dc facto cap on any precedential value an

unpublished decision might have

If we were strongly to discourage litigants from citing to unpublished opinions, then we as

a coturt, would have to follow our own rules and quit citing to unpublished opinions. I will admit

7 Commission on Revision of the Federal Court Appellate System, Structure and Internal
Proc4dures: Recommendations for Change 51 (1975).

71 See Poswer, supra note 4. at 166 ('It might secin almost as a matter of definition that all
opinions have some actual or potental precedent.!).
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that I oc4sionally have ftallen into the trap, and it is a trap, of citing to unpublished opinions.7' I

discorage my clerks from citing to unpublished opinions in their bench memoranda, but

sometimes they backslide, and so do T I would estimate that I cite to unpublished opinions in less

than five plxrcent of my opinions, but even that percentage is too high. It should be zero.

I realize that counsel will continue to use unpublished decisions, even if they do not cite to

such dispositions. An unpublished opinion could point counsel in a new direction or give an

otherwise overlooked cite and thereby prove advantagoous. This leads to some mnquity-those

with the financial wherewithal to roam Westlaw and LEXIS in search of unpublished opinions mill

have an advantage over less-privleg4rJ litigants. In some ways, this advantage will be more

insidious than that eoyed by the litigant who merely cites to an unpublished opinion under the

current rule. Now, the litigant who cites to an unpublished Opinion is forced to provide a copy of

the opinion to the other party and the court. The litigant who garners ideas and arguments from

unpublished olimoons but does not cite to them, however, xicod never reveal the paper tai.=0 This

is a weakness in the use of unpublished opinions that no-citation nres will not eradicate. I do not

believe, however, that it is sufficient to warrant the elinaxtiion of unpublished opinions. Judge

' See, egg., Spraguc v. General Motors Corp., 133 F 3d 388, ?? (6th Cir. 1997) (Martin,

C J dissenting) (en bane) (citing to Gentile v. Youngown Steel Door Co., 1986 WL 17464 at

'5 (6ti Cir. Aug. 25, 1986), Stricldand v. Shalala, 123 F.3d 86f3. 968 (6th Cir. 1997) (citing to

Ohio De~p't of lluman Servics v. Unitcd States Dep't of Health and Human Setvices Admin. for

Children and Families, 1997 WL 415319 (6th Cit. July 22, 1997)); Sprague v. General Motors

Corp., 92 F.3d 1425, 1436 (6th Cir. 1996) (vawwdXciting to Gentile v. Youngstown Steel Door

Co., 1986 WL 17464 at '5 (6tih Cir. Aug. 25, 1986).

gO See Carrmnton et al., supra note 3, at 37 (no-citation rule "will not prevent counsel

from vying to divine the reasoning of that de.aon and then using it in the case at bar"'); Robel,

supra note 8, at 956 (noting that -guts' oftlie OpiniOn--its re-ason ng, citations to autoiLty, and

sudI--can still be effectively employed through incorporation in briefs and argrelents")



JUDGE GARWOOD 512 916 5488 1 03/0. * 51Z2916 54-8 31
4 F................... - _..._

Page 28

Nichols refc s to the fear that litigants will speak in a secret code to judges by surreptitiously

quoting those judges' unpublished opinions back to them as a "hobgloblin that counsel of an

'inside' group, knowing of unpublished deasions, may quote their arguments before the court

without his opponent evvn Imowing what is going on I1 I agree. Carrington, Meador, and

Rosenberg aigue that trying to make a no-citation rule effective is 'like attempting to throw away

a boomei ang" because. unpublished opinions nonethdess slip into court discourse,' but, as Chief

Judge Posuez has written, one should not "mak[e] the best the enemy of the good.'

Conclusion

Unpublished decisions are, as used to be said about children best sen but not heard. We

as a court will continue to produce Unpublished decisions, but we do not want to hear them being

cited back to us. Unpublished decisions are a necessity to our judicial system, but I agree with

those comenntators who seek to limit their precedential value. We do not seek to create a body

of secret law. but we often feel a responsibility to explain our decisions to litigants. Unpublished

opinions give us the flexibility to inform paties of our decision without adding to the cuti, and

sometimes confusion, of our rrrltitudinous array of published decisions.

' Nichols. supra note 2, at 9I S.

Carrington at al., supra note 3, at 37.

uPosner, supra note 1, at 171.
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MEMORANDUM

DATE: March 8, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item Nos. 97-10 & 97-28

Rule 36(a)(2) contemplates that a court of appeals can render a judgment without an

opinion. Two commentators object that this practice violates due process, is unfair to litigants,

creates doubts about the grounds for the court's decision, and, as a practical matter, insulates the

decision from further review. The commentators ask that Rule 36 be amended to require that an

opinion be issued in every case.

Judge Garwood discussed this proposal with the chiefjudges of the 13 courts of appeals

at a meeting in Washington on March 11. Judge Garwood intends to report on that discussion

and to ask the Committee whether, in light of the views of the chiefjudges and the likelihood that

the Judicial Conference will not approve any "mandatory opinion" rule, Item Nos. 97-10 and 97-

28 should be removed from the Committee's study agenda.

No materials relevant to these items have been included in the agenda book.
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MEMORANDUM

DATE: March 6, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item Nos. 95-4 & 97-1

The Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure

compute time differently than the Federal Rules of Appellate Procedure. FRCP 6(a) and FRCrP

45(a) provide that, in computing any period of time, "[w]hen the period of time prescribed or

allowed is less than 11 days, intermediate Saturdays, Sundays, and legal holidays shall be excluded

in the computation." By contrast, FRAP 26(a)(2) provides that, in computing any period of time,

a litigant should "[e]xclude intermediate Saturdays, Sundays, and legal holidays when the period

is less than 7 days, unless stated in calendar days." Thus, deadlines of 7, 8, 9, and 10 days are

calculated differently under FRCP and FRCrP than they are under FRAP.' Two commentators

have asked that FRAP 26(a)(2) be amended to conform to FRCP 6(a) and FRCrP 45(a). They

argue that the present difference serves no substantive purpose and creates a needless trap for

unwary litigants.

If FRAP 26(a)(2) was amended so that intermediate Saturdays, Sundays, and legal

holidays would not be counted when deadlines were less than 11 days - instead of less than

'The bankruptcy rules treat deadlines of 7 days as do the civil and criminal rules, but

deadlines of 8, 9, and 10 days as do the appellate rules. See FRBP 9006 ("When the period of

time prescribed or allowed is less than 8 days, intermediate Saturdays, Sundays, and legal holidays

shall be excluded in the computation.")



7 days - then, as a practical matter, all of the 7, 8, 9, and 10 day deadlines in FRAP would be

extended by at least two days. There are no 8 or 9 day deadlines in FRAP, but there are several

7 and 10 day deadlines2 :

Seven Day Deadlines

Rule 4(a)(6)(A): A district court may reopen the time to file a civil appeal, but

only if the motion to reopen is filed within 180 days after the judgment is entered

or within 7 days after the moving party receives notice of the entry of the

judgment, whichever is earlier.

* Rule 5(b)(2): A party may file an answer in opposition to a petition for permission

to appeal within 7 days after the petition is served.

* Rule 19: When a court issues an opinion enforcing only part of an agency's order,

the agency must file and serve a proposed judgment conforming to the opinion.

Other parties must file objections to the agency's proposed judgment within 7

days.

Rule 27(a)(4): A reply to a response to a motion must be filed within 7 days after

service of the response to the motion.

Rule 29(e): An amicus brief must be filed within 7 days after the filing of the

principal brief of the party whose position is supported by the amicus (or, if the

amicus is not supporting any party, within 7 days after the appellant's principal

brief is filed).

Rule 41(b): A court's mandate must issue 7 days after the time to file a petition

for rehearing expires, or 7 days after entry of an order denying a petition for

rehearing or a motion for stay of mandate.

2Rule 4(a)(4)(A)(vi) provides that if a motion for relief under FRCP 60 is filed in the

district court no later than 10 days after the judgment is entered, then the time to file an appeal

does not begin to run until the district court enters an order disposing of the motion. However,

Rule 4(a)(4)(A)(vi) specifically provides in a parenthetical that the 10 days is to be "computed

using Federal Rule of Civil Procedure 6(a)." If Rule 26(a)(2) is amended as has been proposed,

then the parenthetical in Rule 4(a)(4)(A)(vi) will become superfluous, and should be deleted.
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Ten Day Deadlines

* Rule 4(a)(5)(C): A district court may extend the time to file a notice of appeal in a
civil case up to 30 days after the original deadline or up to 10 days after the order
granting the extension is entered, whichever is later.

* Rule 4(b)(1)(A): A criminal defendant's notice of appeal must be filed within 10
days after entry of the judgment.

* Rule 4(b)(3)(A): If a criminal defendant makes a "tolling" motion in the district
court (e.g., a motion for a judgment of acquittal under FRCrP 29), the defendant's
notice of appeal must be filed within 10 days after disposal of that motion.

* Rule 4(b)(3)(A)(ii): A motion for a new trial under FRCrP 33 that is based upon
newly discovered evidence will not toll the time for filing a notice of appeal unless
it is made no later than 10 days after entry of the judgment.

* Rule 5(d)(1): An appellant must pay all fees and post a bond within 10 days after
being given permission to bring a discretionary appeal.

* Rule 6(b)(2)(B)(i): An appellant in a bankruptcy case must file a designation of
the record within 10 days after filing the notice of appeal. Rule 6(b)(2)(B)(ii):
The appellee's response to this designation must be filed within 10 days after it is
served.

Rule IO(b)(1): Within 10 days after filing a notice of appeal, the appellant must
order the transcript or certify that no transcript will be ordered.

Rule 1O(b)(3)(A): If the appellant does not order the entire transcript, the
appellant must file a designation of the record within 10 days after filing the notice
of appeal. Rule lO(b)(3)(B): The appellee's response to this designation must be
filed within 10 days after it is served. Rule 1O(b)(3)(C): If, within 10 days after
the appellee responds to the designation, the appellant does not order the
additional parts of the transcript designated by the appellee, then the appellee,
within 10 days, may order the parts or move the district court to force the
appellant to order the parts.

* Rule 10(c): When no transcript is available, and the appellant prepares a statement
of the evidence or proceedings, the appellee must file objections or proposed
amendments to the statement within 10 days after service.

* Rule 12(b): The appellant's attorney must file a representation statement within
10 days after filing the notice of appeal.
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Rule 27(a)(3)(A): A response to a motion must be filed within 10 days.

Rule 30(b)(1): In the absence of an agreement on the contents of the appendix,
the appellant must serve a designation on the appellee within 10 days after the
record is filed, and the appellee must respond within 10 days.

Rule 39(d)(2): Objections to a bill of costs must be filed within 10 days.

Attached are draft amendments and Advisory Committee Notes to Rule 4(a)(4)(A)(vi) and

Rule 26(a)(2).

-4-



1 Rule 26. Computing and Extending Time

2 (a) Computing Time. The following rules apply in computing any period of time specified in

3 these rules or in any local rule, court order, or applicable statute:

4 (1) Exclude the day of the act, event, or default that begins the period.

5 (2) Exclude intermediate Saturdays, Sundays, and legal holidays when the period is

6 less than 1 1 days, unless stated in calendar days.

7 Advisory Committee Note

8 Subdivision (a)(2). The Federal Rules of Civil Procedure and the Federal Rules of
9 Criminal Procedure compute time differently than the Federal Rules of Appellate Procedure. Fed.

10 R. Civ. P. 6(a) and Fed. R. Crim. P. 45(a) provide that, in computing any period of time, "[wlhen
II the period of time prescribed or allowed is less than 11 days, intermediate Saturdays, Sundays,

12 and legal holidays shall be excluded in the computation." By contrast, Fed. R. App. P. 26(a)(2)
13 provides that, in computing any period of time, a litigant should "[e]xclude intermediate
14 Saturdays, Sundays, and legal holidays when the period is less than 7 days, unless stated in
15 calendar days." Thus, deadlines of 7, 8, 9, and 10 days are calculated differently under the rules
16 of civil and criminal procedure than they are under the rules of appellate procedure, creating a
17 trap for unwary litigants.
18
19 No good reason for this discrepancy is apparent, and thus Rule 26(a)(2) has been amended
20 so that, under all three sets of rules, intermediate Saturdays, Sundays, and legal holidays will be
21 excluded when computing deadlines under 1 I days and will be counted when computing deadlines
22 of 11 days and over.
23
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1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (4) Effect of a Motion on a Notice of Appeal.

4 (A) If a party timely files in the district court any of the following motions

5 under the Federal Rules of Civil Procedure, the time to file an appeal runs

6 for all parties from the entry of the order disposing of the last such

7 remaining motion:

8 (vi) for relief under Rule 60 if the motion is filed no later than 10 days

9 (CI.mupUed tuth1 Fede1ad Rule f eCiii P. oc u re 6(a)) after the

10 judgment is entered.

11 Advisory Committee Note
12
13 Subdivision (a)(4)(A)(vi). Rule 4(a)(4)(A)(vi) has been amended to remove a
14 parenthetical that directed that the 10 day deadline be "computed using Federal Rule of Civil
15 Procedure 6(a)." That parenthetical has become superfluous because Rule 26(a)(2) has been
16 amended to require that all deadlines under 11 days be calculated as they are under Fed. R. Civ. P.

1 7 6(a).
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MEMORANDUM

DATE: March 6, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 95-05

In 1995, during the Advisory Committee's deliberations on the restylized rules, Judge

Frank Easterbrook recommended that Rule 32 be amended to require that briefs be filed and

served on digital media - that is, on computer disk. (A copy of Judge Easterbrooks' s suggestion

is attached.) The Advisory Committee chose not to address Judge Easterbrook's suggestion as

part of the restylization project, but instead deferred it for further study.

In January, Judge Garwood informed the clerks of all of the courts of appeals that the

Advisory Committee was considering amending Rule 32 to require a party that has used a

computer to prepare its brief to file and serve a copy of that brief on disk. Judge Garwood asked

the clerks for their views regarding this proposal. To date, 11 of the 13 clerks have responded.

(Judge Garwood has not heard from the clerks of CA3 and CA9). Their responses are attached.

As you will see, the responses from the clerks vary substantially. Some clerks strongly

oppose any national rulemaking on this topic, while others strongly support it. On balance, the

clerks are about evenly divided. Most of the circuits do not have any experience either requiring

or requesting the filing of briefs on computer disk. That seems to be changing, though, as some

circuits have recently addressed electronic filing in their local rules, and others appear poised to

do so. The local rules that now exist (copies of which are attached) differ in numerous respects.
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Before work can profitably begin on drafting an amendment to Rule 32, the Advisory

Committee will have to make tentative decisions regarding a number of questions. At Judge

Garwood's request, I have sent forth many of these questions below, to help guide Committee

deliberations at the April 1998 meeting.

Questions for Discussion

1. Is this a matter that should be addressed by this Advisory Committee or should the
Committee instead await action by the Subcommittee on Technology?

2. If this Committee decides to act independently, should it:

a. Amend FRAP to give each court of appeals the explicit authority to permit briefs
to be filed on disk?

b. Amend FRAP to add a national rule that permits, but does not require, briefs to be
filed on disk?

c. Amend FRAP to give each court of appeals the authority to require briefs to be
filed on disk, but impose no such requirement nationally?

d. Amend FRAP to add a national rule requiring briefs to be filed on disk, but permit
each court of appeals to specify exactly how that filing should be accomplished?

e. Amend FRAP to add a national rule requiring briefs to be filed on disk, and specify
exactly how that filing should be accomplished?

3. As the prior questions indicate, if this Committee decides to amend FRAP to require
the filing of briefs on disk, it must decide how specifically it wants to regulate such filing. The
Committee will have to consider the following questions, among others:

a. Would the brief have to be filed on computer disk, or would any kind of electronic
filing suffice (e.g., transmitting the brief over the Internet)?'

b. If the brief would have to be filed on disk, would it have to be on a particular type
of disk? Would filing on a 3.5 inch floppy disk be required? Would it be
permissible to file the brief on CD-ROM?

'One thing the Committee may want to consider is whether it wants to require the filing of
briefs on disk when electronic filing seems likely to become a reality in the next five to ten years.
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c. What information would have to be on the disk's label? Case name? Docket
number? Name of filing party? Description of brief? Word processing program
used? Would the color of the label have to match the color of the printed brief?

d. Would parties have to use a particular operating system (e.g., IBM or Macintosh)
or word processing program (e.g., Microsoft Word or WordPerfect 7.0) or an
operating system or word processing program that was at least compatible with a
particular operating system or word processing program?

e. Would parties also have to file the appendix on disk or CD-ROM? Could parties
do so if they wished?

4. If filing briefs on disk was required, would parties be required to file briefs only on
disk? Or would paper copies have to be filed as well? How many disk copies and how many
paper copies?

5. Would the requirement that briefs be filed on disk extend to all parties or only to those
represented by counsel?

6. Under what circumstances could a party avoid the requirement of filing its brief on
disk?

a. Presumably, a party that had not prepared its disk on computer would be exempt
from the requirement, but should there also be an exemption for cases involving
"undue hardship" or "unusual circumstances"?

b. What procedure would a party use to assert its exemption from the requirement
that its brief be filed on disk? Would the party have to bring a formal motion?
Attach a certificate to the paper copy of its brief? Explain the basis of the
exemption in a cover letter?

7. How would the rule be enforced? If filing on disk was required, would the clerks be
authorized to return briefs that were not filed on disk?

8. Would service of briefs on disk also be required? If so, a number of questions would
arise. For example, would the brief have to be served on disk or would electronic transmission
over the Internet suffice? If the brief had to be served on disk, would it also have to be served on
paper? What size and type of disk would have to be used? Would a particular word processing
program have to be used? And so on.

9. Will parties have to screen any disks that are served or filed for viruses?
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10. Would a party have to certify compliance with one or more of these requirements?
For example, if parties are required to use WordPerfect 7.0 or to screen their disks for viruses,
would they have to file a certificate of compliance with these requirements? Compare Rule
32(a)(7)(C).

11. Do the courts of appeals have the facilities to store the disks they would receive? To
permit public access to the disks? How long are the disks likely to be "readable"? Will it be
impossible to do research 30 years from now because the disks have deteriorated or the
equipment needed to read them has become obsolete?
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UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

219 SOUTH DEARBORN STREET

CHICAGO, ILLINOIS 60604

FRANK H. EASTERBROOK

CIRCUIT JUDGE July 24, 1995

Hon. James K. Logan
United States Court of Appeals for the Tenth Circuit
P.O. Box 790
Olathe, Kansas 66051-0790

Dear Jim:

The decision of the Standing Committee to recommit the draft of Rule 32

offers an opportunity to revisit the question what we are trying to achieve by re-
vising the national rule. I think that there are three principal objectives:

1. Making briefs more readable. Appellate judges spend more time reading
briefs than on any other task. Better typography and form would do more to
facilitate our work than anything short of better substance-which no rule can
ensure. Readability requires better typography, making briefs prepared in
house more like briefs prepared by a commercial printer. Achieving that objec-
tive entails two steps: First, we have to free counsel from the constraints of
some local rules that hamper good typography. (The Seventh Circuit, for ex-
ample, forbids the use of proportional type; yet printers use only proportional
type, and monospaced type does not appear in any professionally prepared
book or magazine.) Second, we have to protect the court from typographical ty-
ros. Freed to use good devices, such as proportionally spaced faces, lawyers
may trip over their shoelaces. They went to law school, not a trade school for
printers. Software has given them options they do not know how to use wisely.
One therefore cannot have liberty (step one) without responsibility (step two).

2. Creating a level playing field. The rule should give every lawyer an equal
opportunity to make arguments, without permitting those with the best in-
house typesetting an opportunity to expand their submissions. Footnotes, the
use of tight tracking, even the selection of a face with a small x-height, can
squeeze more words into 5o pages. This objective is in part for the benefit of the
bench, but it is even more for the benefit of the bar, a message that should be
prominent in the Committee Note.

3. Facilitating a national practice. A brief prepared according to the na-
tional rule should be acceptable in every court. The Committee Note to the cur-
rent draft expresses this as a hope, but as a hope it is forlorn. Comments to the
many drafts show that judges and courts have different ideas about what is ac-
ceptable, so local rules are bound to break out. But a national rule can and
should say that the local rules may move in one direction only: they may au-
thorize additional devices and forms but may not remove any from the national
rule. The way to achieve this is with language in the text rather than language in
the Committee Note.
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Judges who prefer or need larger type can use a computer disk to generate it
(see below for a proposed new Rule 31 (c ). But if the national rule is to guaran-
tee universal acceptability, I suppose it should use the 14-point minimum for
text (though not for footnotes).

Type styles: A lowest common de ominator rule should ensure roman
type, limit the use of italics and boldface and all but forbid all-caps text (which
lawvers are wont to use in argument he dings, although I find it unreadable).
Some courts may be more liberal, but I d ubt it.

Length: To placate No-Tie Brown, I ave drafted a safe harbor for all briefs,
with a counting rule equally applicable a ross the board. The certificate can use
word or character counts (the numbers a e roughly equivalent), and the No-Tie
crowd, which uses typewriters, also can se a line count that comes out to ap-
proximately 50 pages. Even No-Tie Bro can have a secretary count lines! The
1,300 lines is 50 pages at 26 lines per pa . With lines 6½/2 inches wide, and 10/2

characters per inch, there would be 68 25 characters per line, and 1,300 such
lines would contain 88,725 characters. o the word, character, and line counts
all come to roughly the same thing. A I vel playing field-and level at approxi-
mately the current 5o-page limit. Rule 2(a)(7)(B)(iii) contains a more compre-
hensive list of excluded matter. The c rtificate of compliance has been sim-
plified from the Advisory Committee's urrent draft.

The rest is straightforward, I hop . Rule 32(b)(2) states loudly that the ap-
pendix may not contain faxes or phot -reductions, two banes of judicial exis-
tence. Rule 32(d) sets limits on the scope of local rules that are absolutely essen-
tial if this project is to succeed.

As I said at the Standing Committ e meeting, one more matter deserves at-
tention. The single most-talked-abou subject in the corridors of the appellate
judges' meeting in San Diego was ho to use modern technology to be able to
search text in briefs and records-an , for judges with visual problems, how to
enlarge that text, or have the comput r read it aloud. Dealing with the record is
a large problem, because only somerof it is available on computer. But most
briefs are now available in electronic orm, and we can require them to be filed
that way. I propose the following as a ew Rule 31 (c). The current subsection (c)
in Rule 31 would be redesignated as ).

Digital Media. One copy of each brief must be filed on digital media. The
disk must contain nothing more than the text of the brief, and the label of the
disk must include the case name and docket number. One copy of the disk must
be served on each party separately represented. Filing and service under this
subsection are not required if counsel certifies that the text of the brief is not
available on digital media.

The Committee Note should include three points: (1) A 31/2 inch disk is
preferred but not required. (2) It is not necessary to use any particular operating
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system or word processing program. Modern computers can read both IBM and
Macintosh disks, and translators enable one program to read at least the text (if
not all the formatting) generated by other programs. But counsel should be en-
couraged to include two versions of the text: one in the word processor's
Id"native" format and the other in plain ASCII text. (3) The rule is not designed to
require the use of word processing equipment.

One copy should suffice; the court can create more if they are required.
Judge Stotler has expressed a concern about viruses, but I do not think this
troubling. Viruses infect only executable files; word processing documents are
not executable. Anyway, most computers today are equipped with virus-detec-
tion and disinfection programs.

I look forward to joining you at the next Advisory Committee meeting.

Sincerely,

Frank H. Easterbrook

cc: Hon. Alicemarie H. Stotler
John K. Rabiej
Peter B. McCabe
Carol Ann Mooney
Bryan Garner



JUDGE GARWOOD 512 916 5488 1 02/1i '-- -512 916 54-88 08

c~nltA Sta s urf of cAppral's
District of Columbia Circuit
Washington, D.C. 20001.28s

lark J. Langer 
General Ixufo t joC:lerk 

February 10, Is99 
(202) 216-7000

Honorable Will L. Garwood, Chair
Advisory Committee on Appellate RulesU.S. Court of Appeals for the

Fifth Circuit
300 Homer Thornberry Judicial Bldg.903 San Jacinto Boulevard
Austin, Texas 78701

Dear Judge Garwood:

Thank you for your letter inquiring about a proposed amendment to Federal Ruleof Appellate Procedure 32 that would require the filing of a copy of the brief on disk inaddition to the paper copies currently required.

The D.C. Circuit does not have a local rule requiring or encouraging the filing ofbriefs in electronic format. It does not appear necessary, or wise, to adopt such arequirement on a national level. For now, each Circuit should continue to decidewhether requiring the submission of briefs on a disk makes sense for that Circuit. In theevent that a national rule is proposed, I strongly urge that it be permissive instead ofmandatory, and that it allow for local variation to ensure that Courts could prescribespecific formats.

Please do not hesitate to contact me if I can be of further assistance in any way.

Sincerely

Mark J. Langer |
Clerk

E. RAwAFT PkeMMAJ TJ'KnD STAks CMIR'niouiugg O3 Co*sNn-nMO AVENct, N.W.
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OFFICE OF THE CLERK
UNITED STATES COURT OF APPEALS

FOR THE FIRST CIRCUIT
PHOEBE MORSE

CLERK 1600 JOHN W. MCCORMACK
POST OFFICE AND COURTHOUSE

BOSTON, MA 02109
(81n 223-S07

February 9, 1998

Will Garwood, Esquire
Committee on Rules of Practice
and Procedure
Judicial Conference of the United States
Washington, DC 20544

Dear Mr. Garwood:

Thank you for your letter of January 30, 1998.

I have enclosed a copy of our final Local Rule 31.1. As you will see, although
the First Zircuit does require one copy of the brief to be filed on disk, the Court does
not require that disks be served on other parties.

If you have any questions, please feel free to call me.

Very truly yours,

Phoebe D. Morse, Clerk

PDM/mam
Enclosure
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OFFICE OF THE CLERK
UNITED STATES COURT OF APPEALS

FOR THE FIRST CIRCUIT
PHOEBE MORSE

CLERK 1606 JOHN W. MCCORMACK
POST OFFICE AND COURTHOUSE

BOSTON, MA 02109
(617) 2Z3-9057

December 30, 1997

NOTICE OF ADOPTION
OF

LOCAL RULE 31.1

Pursuant to 28 U.S.C. Section 2071, the United States Court of Appeals for the First
Circuit adopts Local Rule 31.1

Local Rule 31.1 - Computer Generated Briefs.

(a) Where a party is represented by counsel, one copy of its brief must be submitted
on a computer readable disk and shall be filed at the time the party's paper brief is
filed. The brief on disk must be accompanied by nine paper copies of the brief. The
disk shall contain the entire brief exclusive of non-computer generated appendices.
The label of the disk shall indude the case name and docket number and identify the
brief being filed (i.e., appellant's brief, appellee's brief, appellant's reply brief, etc.) and
the word processing format utilized.

(b) The brief must be on a 3 1/2" disk in either DOS WordPerfect or WordPerfect for
Windows. 5.1 or greater.

(c) One copy of the disk, along with a paper copy of the brief, may be served on each
party separately represented by counsel. The certificate of service shall indicate
service of the brief in both paper and electronic format.

(d) A party may be relieved from filing and service under this rule by submitting a
motion, within fourteen days after the date of the notice establishing the party's initial
briefing schedule, certifying that compliance with the rule would impose undue
hardship, that the text of the brief is not available on disk, or that other unusual
circumstances preclude compliance with this rule. The requirements of this rule shall
not apply to parties appearing pro se. Briefs tendered by counsel after January 1,
1998 without a computer disk copy or court-approved walver of the requirements of
this rule may be rejected by the clerk's office.

Phoebe Morse, Clerk



UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
UNITED STATES COURTHOUSE

40 FOLEY SQUARE - ROOM 170Z
NEW YORK. N.Y. 10007

GEORGE LANGE III
CLERK

February 9, 1998

Honorable Will L. Garwood, U.S.C.J.
Chair, Advisory Committee on the Appellate Rules
Judicial Conference of the United States
Washington, D.C. 20544

Re: Submission of Briefs on Disk

Dear Judge Garwood:

These are my comments on the proposed amendment to FRAP 32 contemplated by the Advisory

Committee described in your letter of January 30, 1998. In general, the amendment appears to be

compatible with the Second Circuit's recent efforts in this area.

On October 7, 1997, this Court entered an Administrative Order allowing and encouraging the submission
of bries and appendices in electronic format in addition to the required number of paper copies. That order

was amended on January 30, 1998, to specify technical standards. Copies of both orders are enclosed for

your info.nnadion.

Currently, our Rules Committee is considering adding a proposed Second Circuit Rule 31, which would

require at; cunsel to submit to the Court one copy of the brief on disk in addition to the required number

of paper copies, or alternatively, a companion CD-ROM version of the brief in addition to the paper

copies. km = litigants would be exempt. Counseled parties would be permitted to move within 14 days

of the initial scheduling order for relief from the disk requirement on the grounds of undue hardship,

unavailabli.y of tet text on computer disk, or other unusual circumstances. Because the rule has not yet

been approved or published, we lack experience administering it.

In general I believe the proposed amendment would be a welcome addition to FRAP, paving the way

toward less reliance on paper in the future, although I would also favor a permissive vice mandatory rule,
at the discretion of each Circuit.

Si

Yek

Enclosure



AD)MIINBSRATIVZ ORDER 98-2

UNITED GTALT9 COURT OF APPEALB
FOR THE SECOND CIRCUIT

IN Taf XATTER OF COMPANION ELZCTRONIC BRIll8 AND APPZNDICzs

Pursuant to Court resolution, and effective immediately, the
submission of briefs and appendices in electronic format, such as
interactive CD-ROM, as companions to printed briefs and appendices
filed in accordance with the Rules, is both allowed and encouraged,
subject to the conditions below. This supersedes Administrative of
October 7, 1997 on same subject.

1. All parties have consented to filing the companion brief
and/or appendix or a motion to rile has been qranted;

2. The companion brief and appendix is identical in content
to the printed version, except that each may also provide
electronic links (also known as hyperlinks) to the
complete text of any authorities cited therein, and to
any document or other material constituting the record on
appeal, whether the original of such authority, record or
material is itself in printed or electronic format;

3. No less than four diskettes of the CD-ROM brief and
appendix are filed with the Clerk's office within 30 days
after the appellee's printed brief is filed, or within 30
days after the appellant's printed reply brief is filed,
if applicable, but no later than 30 days before scheduled
oral argument (firm date);

4. A certificate of service is filed that details the
minimum equipment needed for viewing, the software used
to scan for viruses, and all necessary copyright
authorizations;

5. The CD-ROM format is ISO 9660 Level 2 (Joliet extensions
permitted) with a 2X turret speed - hyperlInks are
formatted in HTML 3.0 or PDF and searchable by Netscape
3.x - embedded graphics are JPEG or GIF - video is MPEG -
audio is WAV (see attached explanation of terms); and

6. Appellants and appellees in the same case, or any of
them, may jointly submit companion briefs on the same CD-
ROM, diskette or other electronic format.

All companion briefs and appendices will be made available for
viewing by litigants, counsel and the public at specially
designated areas within the Clerk's office.

RALPH K. WINTXR
Chief Judge

Siq-ods New York, Now York
JSauary 30, 1998



Terminology Explained

Web Browser - This is aprogram designed to read HTML files and display them as text and
graphics on your screen. Currently, the two most popular browsers are Netscape Navigator and
Microsoft Internet Explorer. The court is currently licenced to use Netscape Navigator.

All pagcs that are displayed are read-only. A user can not modify the information on the screen.

Browser software can also be enhanced by the use of plug-ins. Plug-ins are small programs that
are designed to display a certain type of format or may be used for a specialized purpose. Plug-
ins run within the browser program.

HITMiL - HTML stands for Hypertext Markup Language. It is a simple programing language
based on the use of tags to give ar'ibutes to embedded text and graphics. These tags arc then
read by a Browser program that interprets the tags and displays the result on the users screen.
For Instance if you wanted to bold a piece of text. you would use <B>insert text herecIB>. The
current revision of this language is 3.0. Each revision adds new functionality to the language
such as tables, split screens and other formatting options. Browser programs are also updated to
interpret newer revisions of HTML.

In addition to the basic HTML 3.0 language, there are extensions to the language that are
Browser specific. For instance there may be a special tag that will only be read by Microsoft
Internet Explorer but not by Netscape Navigator.

HUyerUllk - By clicking on a hyperlink. the user is led to another document that is pertinent to
the referencing page. For instance, when quoting a citation. the user can click on a hyperlink and
be presented with the text of the citation.

- Portable Document Format. Allows a user to distribute a document electronically by
keeping the look and feel of the original document. PDF files are compact, and can be viewed by
anyone with a free Acrobat Reader. These documents are also read-only in nature and can not be
altered.

GrAMbk1 - JPEG, (pronounced "jay-peg"), stands for Joint Photographic Experts Group. JPEG
was designed for compressing either full-color or gray-scale images of natural real-world scenes.
It works well on photbgraphs, naturlistic arTwork, and similar material but not so well on
letterng. simple cutoona, or line drawings. GIF, a format made popular by CompuServe, is
better suited to line drawings and lecttering. Both fonmas are supported natively by web browsers
arid do not require additional software.

VldC2 - MPEG. (pronounced '*m-peg'). is a software compression and decomprussion standard
for distributing full motion video. While it rhymes with JPEG, in acnuality, the two have nothing
in common. While thee are wseveral video standards available, MPEG is the most widely used
and is supported by Windows 95.

Audio - The WAV format which was popularized by Creaive Labs, the manufacturers of the



Soundblastcr Audio card is considered an audio standard. WAV files are supported natively by
Windows 95 and provide cd quality audio depending upon sound card capabilities. Much like the
audio and graphics standards. the WAV standard provides a way to compress an audio signal
deliver it to a target audience with the assurance that it will decompress exactly as recorded.

rD ROM Speed - CD -ROM speed governs the rate at which data can be transferred from the
target disk to the computer. Each increment provides a step up in performance. The lowest
speed that is currently used is ZX Newer systems commonly come with 1 6X or greater drives.
While CD-ROM drives are increasing in speed every couple of months. CD-ROM recorder: are
generally restricted to generating CD-ROM,'S reliably at speeds no greater than 4X. [n order to
facilitate stability and readability of briefs. CD-ROM's should be created at 2X speed.

CD-RONI Format - In the early days of CD-Romn publishing, each developer used a different.
ncompatible file format. The High Sierra Group. which was an ad hoc committee of CD-ROMN

developers. created the High Sierra Format which in turn became ISO 9660. ISO 9660 defines
the logical file format for a published CD-ROM. The file format can be further subdivided into
three levels. Level one requires that each file be recorded as a continues stream of data with a
naming convention similar to the DOS 8.3 format. Level two retains the streaming requirements
Of level one. but relaxes the naming conventions. Level three has no requirements and leaves it
up to each individual vendor to implement a publishing convention.

In addition to the ISO 9660 specifications. the High Sierra Group created three extensions known
as Joliet. Rock Ridge Interchange Protocol and Apple extensions. These extensions were created
to deal with Microsoft Windows 95 . Unix and its variants, and the Apple Operating System.

Security of the CD-ROM Brief

The CD-ROM format lends itself to being very secure. CD-ROM's by nature are a read only
medium. Because of this. changes to the onginal document can not be saved to the CD-ROM. .
Since the ISO 9660 specification calls for a CD-ROM disk to created sequentially, the only way
to alter a CD-ROM would be to publish a new one. In addition. the newly fabricated CD-ROM
would have to replace the copy of the one submitted to the court in order to complete the
.dceration of the original document. Since we ar? also requ'.irrg the pazsy to continpe to submit a
written bncf, we still have a reference point in the event we suspect an alteration of the CD-
ROM.

While nothing is 100% secure, it would require someone to go to great lengths to alter a brief and
would probably require help from a court employee to make the switch.
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UNITED STATES COURT OF AmALS
FOR TME FOURTH CM~CU1r

1100 AWs MAIN SrR=T
RICHIMOND, VMGJNIA 2n19

Patricia S CO" 7ZlLEPHONE
CLERK (8019)771.2213

February 9, 1998

donorable Will L. Garwood
Chair, Advisory Committee on the Appellate Rules
Committee on Rules of Practice and Procedure

of the Judicial Confercnce of the United States
Washington, D.C. 20544

Re: Submission of Briefs on Disk

Dear Judge Garwood:

Thank you for your letter inquiring about a proposed amendment to FRAP 32
to require the filing of a copy of the brief on disk in addition to the paper copies
currently required.

The Fourth Circuit does not have a local rule requiring a copy of the brief on
disk and does not have any immediate plans to adopt such a rule. In my view, the
preference of some courts to have copies of briefs on disk can be adequately addressed
through their local rules, and amendment of the FRAP rule is not necessary at this
time.

Please let me know if I can provide any additional information.

Resctfully,

ciaS. Connor

cc: Honorable J. Harvie Wilnson m
Honorable Diana Gribbon Motz
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United States Court of Appeals
FMI CIRCUIT

OMCE OF TIME CLERK

CHARLES R. FULBRUGE 11 TELL SO4S8"614

CLERK 
600 CAMP STREET

NF.W ORLEANS, LA 70130

February 20, 1998

Honorable Will Garwood
Chairman, Appellate Rules
Advisory Committee
Committee on Rules of Practice and Procedure

Judicial Conference of the United States

Washington D.C. 20544

Dear Judge Garwood:

This responds to your request for views concerning 
a

proposed change to the Federal Rules of Appellate 
Procedure to

require the filing of briefs in both paper and computer 
disk

form.

I have discussed this issue with both our Chief Judge and

Rules Proctor. We all agree that such a Federal Rule change

would be beneficial and that a national, rather than 
local,

standard should be set. Regardless, we plan to present to our

court this summer a local rule requiring the filing of 
briefs on

a computer disk.

I know you have received some direct responses from 
the

clerks of the D.C., Fourth, and EleventheCircuits. I have also

received cc:mail responses from the Second and Tenth Circuits 
and

have been asked to pass their comments on to you. The Second

Circuit is considering a change to its local rules, and generally

supports a change to the Federal Rules. The Tenth Circuit is not

currently considering a local rule change but their clerk favors

a change to the Federal Rule.

If I can be of any assistance in providing you with

additional information, please let me know.

Sincerely,

Charles R. Fulbruge III
Clerk of Court
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UNITED STATES COURT OF APPEALS
FOR THE SIXTh4 CIRCUIT

LEONARD GREEN TELEP1OlNE
CLERK t5131 684-2953

FTS 664-2953

February 11, 1998

Hon. Will L. Garwood
Chair, Advisory Committee on Appellate Rules
Committee on Rules of Practice and Procedure

of the Judicial Conference of the United States
Washington, D.C. 20544

Re: Submission of Briefs on Disk

Dear Judge Garwood:

Thank you for your letter concerning a possible proposed amendment to
FRAP 32 to require the filing of briefs on computer disk in addition to the paper
copies, and the opportunity to respond.

The Sixth Circuit has no rule requiring that a computer disk be filed when
the brief has been computer-generated, nor has it discussed such a requirement.
It is my own view that such a requirement is best addressed through a local rule,
and that, unless and until there is a demonstrated need for a national rule, no
amendment to FRAP 32 is necessary.

I would be pleased to provide any additional information which you or the
committee feel would be helpful.

Very truly yours

Leonard Green, Clerk

cc: Chief Judge Boyce F. Martin, Jr.

635 U.S. POST OFFICK a COUR I HOU5E BUILDING
CINCINNATI, 01410 452o2-3988
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February 11, 1998

Honorable Will L. Gairwood
Chair, Advisoxy Coniunittoe on the Appellate Rules
Committc.- on Rules of Practice and Procedure

of the Judicial Conferencc of the United States
Washington, D.C. 20544

Re: Submission of Briefs oil Disk

Dcar Judge Garwood:

As you know, the Seventh Circuit has a local rule requiring a copy of the brief on disk

(Rule 34(e)). Although only a small number ofjudges are using the clcctronic version at this

time, it has been useful for them. In addition, the clerk's office has learned a great deal from

the experience. However, the disk submission procedure imposes organizational, distribution

and storagc problems which should be considered. Much like paper, submission of"nmedia"-

be it floppy disk or cd rom - eventually involves traditional procedures. Disk submission

provides otly a partial solution to the problem of collecting and distributing information.

I would encourage courts to promulgate local rules to address this issue and begin to

develop ideas and procedures to handle information electronically. However, I would

suggest tlh. a FRAP amendment wait until a more complete answer like electronic riling

appears.

Please let mc know if T can provide any additional information.

Respectfully,

J. Agnello
Clerk



United States Court of Appeals -
For On Eighth Circuit
US. Cawt & Coni

1114 Myrkd Stoed

Michael E. Gaim St Louis, Misouri 63101 VOICE 014) 539-3600

Clerk of Court AIBS (300) 6524671
tp//lw.wAw.wwdL*ftft& dr

February 2, 1998

Mr. Will Garwood
Chair, Advisory Committee on the Appellate Rules
Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
Washington,D.C. 20544

Re: Submission of Briefs on Disk

Dear Mr. Garwood:

Thank you for your letter of January 30, 1998 concerning the proposal to require parties
to include a diskette with their paper brief. For almost four years, the Eighth Circuit
has asked parties to provide a diskette of their briefs on a voluntary basis. However,
as in many voluntary programs, compliance has been a problem; we probably receive
the diskette in less than one-third of the cases.

We have also experimented with electronic brief filing, permitting parties in litigation
involving the Telecommunications Act of 1996 to file their briefs by posting them to
our bulletin board. Our experience with this program is that parties welcome these
opportunities and are eager to cooperate with the court.

We have a number of potential uses for the diskettes, including the creation of a
pending issues database, so I am strongly in favor of the proposed rule.

Please let me know if I can provide any additional information or be of any further
assistance to you in this matter.

Sincerely,

Michael E. Gans
Clerk of Court



United States Court of Appeals for the Tenth Circuit
OMCE OF THE CLERK

Dy,. Wm*. Iibed But" CowMW
1623 Staut Sese

Dmve, CAd&" Anq7
Patrkk J. Fiher, Jr. (30) 644-3157 Elm A. S ger

Uerk of Court Chid Depm Csk

February 9, 1998

Hon. Will L. Garwood
United States Circuit Judge
Chair, Advisory Committee on the Appellate Rules
Committee on Rules of Practice and Procedure
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Judge Garwood:

Thank you for your letter of January 30, 1998. 1 have responded to Mr. Fulbnige by
electronic mail. The court has not adopted a rule regarding filing of briefs on disk. Though
I have not polled the court, I very much favor such a rule. We are often required to make
additional copies of briefs. If we have the disk, we can send the file to the printer rather than
pull a copy of the brief apart to copy it. In the not too distant future, we anticipate electronic
filing and having the use of an electronic copy now would help us prepare and learn how to
use the electronic file.

Just as an anecdote, the public file in the Oklahoma City Bombing Trial (McVeigh)
is eleven linear feet There is no way a clerk is going to take such a record home to work on
over the weekend. PubNETics, a local electronic publisher, has furnished the entire record
on a compact disk. The whole disk is text searchable. A clerk could slip that disk in a
pocket to cany home.

tr Duly urs,

trik oFi
Clerk of Court



United States Court of Appeals
Eleventh Circuit

56 Porsyth Street, N.W.
Atlanta, Georgia 30303

Thomas K. Kahn
Clerk 7

February 11, 1998

Hon. W.1 L. Garwood
Chair, Advisory Committee on the Appellate Rules
Committee on Rules of Practice and Procedure

of the jidicial Conference of the United States
Washington, D.C. 20544

Re: Submission of Briefs on Disk

Dear Judge Garwood:

Thank you for your letter of January 30, 1998, requesting my views on a proposed
amendment to FRAP 32 that would require a party who has prepared a brief on computer
to file and serve a copy of that brief on disk as well as on paper. At the present time, this
court does not have such a rule or requirement, and although there has been discussion at
the staff level, there are no immediate plans to adopt such a rule. However, on behalf of
several of our judges we have routinely requested counsel who are scheduled to orally
argue an appeal before those judges to voluntarily provide a copy of their briefs on disk.
In those instances, compliance has been very good.

In my view, it would be preferable to simply have a FRAP rule which explicitly
permits courts of appeals to adopt a local rule on that subject, similar to the approach
followed in FRAP 25(a)(2)(D). If a court is not going to make use of briefs on disks, there
seems little justification for requiring their filing.

I appreciate the Opporunity you have given me to express my views. Please let me
know if I can be of any fiuter assistance.

Sincerely,

Clerk



UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT
717 MADISoN PLACL, N.W.
WASHINGTON. D.C. 20429

JAN WORSALY 
TELKIRONK -C69g -ARICA 

cong 2n

February 26, 1998

Will Garwood, Esq.
Chair, Advisory Committee on Appellate Rules
c/o Committee on Rules of Practice and Procedure

of the Judicial Conference of thc United States
Washington, D.C. 20544

Dear Mr. Garwood:

As you requested in your January 30, 1998, letter, I am providing my views on a proposed
amendment to FRAP 32 that would require a party who has prepared its brief on computer to filea copy of tbat brief on disk, as well as on papcr.

Whilc this Court does not currently have any rulc regarding the submission of briefs on disks, Ienthusiastically support the proposition. Any rule should address the following issues:

* Any rule should complement the Proposed Judiciary Standards on Electronic Filing.

* There should he a certification that the disk is virus-free.

• Eight copies ofthe disk should be providcd. [One for each judge and law clerk (6)
and one for the public to access and one for the permanent file.]

* The disk label should be color-codcd to match cover of the brief and include contents
,nd software involved.

If this Circuit can be of any further assistance, please contact me.

Sincerely,

Jan Horbaly
Clerk
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MEMORANDUM

DATE: March 11, 1998

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 95-08

Item No. 95-08 was placed on the Committee's study agenda by Mr. Munford, who is

concerned that, read literally, Rule 4(a)(7) might repeal the collateral order doctrine. Rule

4(a)(1)(A) permits an appeal in a civil case to be filed "within 30 days after the judgment or order

appealed from is entered." Rule 4(a)(7), in turn, provides that "[a] judgment or order is entered

for purposes of this Rule 4(a) when it is entered in compliance with Rules 58 and 79(a) of the

Federal Rules of Civil Procedure." Under the terms of FRCP 58, ajudgment is required to "be

set forth on a separate document" - that is, on a document separate from any memorandum,

opinion, or other document that describes the reasons for the entry of the judgment. Mr.

Munford's concern is that, because collateral orders are generally not "set forth on a separate

document" (but rather set forth in a document that describes the reasons for their issuance), they

are not "entered in compliance with Rule[] 58" - and, because they are not "entered in

compliance with Rule[] 58," they cannot be appealed under Rule 4(a)(1)(A).

At our September 1997 meeting, members of the Committee questioned whether the

potential problem raised by Mr. Munford was in fact being experienced in practice. Mr. Munford

agreed to look into the matter further and, if he deemed it appropriate, to draft an amendment to

Rule 4 for the Committee to consider at a future meeting.

-1-



Subsequent to the September 1997 meeting, Judge Garwood asked Mr. Munford to

examine a closely related question involving the application of Rule 4(a)(7) to orders that grant or

deny the post-trial motions listed in Rule 4(a)(4)(A). Under Rule 4(a)(4)(A), the time to file an

appeal is tolled upon the filing of any of several post-trial motions, including a motion for

judgment under FRCP 50(b), a motion to amend or make additional factual findings under FRCP

52(b), a motion for attorney's fees under Rule 54 (if the district court extends the time to appeal

under Rule 58), a motion to alter or amend the judgment under Rule 59, a motion for a new trial

under Rule 59, and a motion for relief from the judgment under Rule 60 (if the motion is filed

within 10 days after entry ofjudgment). But orders granting or denying these post-trial motions

are not usually "entered in compliance with Rule[] 58" for purposes of Rule 4(a)(7) because they

are not usually "set forth on a separate document." In theory, then, orders disposing of the post-

trial motions listed in Rule 4(a)(4)(A) could be appealed months or even years after they are

entered.

Attached are a letter from Mr. Munford summarizing his research into these two issues

and amendments to Rules 4(a)(4) and (a)(7) that have been drafted by Mr. Munford. Also

attached for background information are Cooper v. Town of East Hampton, 83 F.3d 31 (2d Cir.

1996), and Fiore v. Washington County Community Mental Health Center, 960 F.2d 229 (1st

Cir. 1992) (en banc).

-2-
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Luther T. Munford
Partner

Resident in Mississippi
Direct (601) 360-9364

Professor Patrick J. Schiltz
Notre Dame Law School
Notre Dame, IN 46556

Re: Item 95-8 Fed.R.App.P. 4(a)(7)

Dear Pat:

Fed R. App. P. 4(a)(7) provides:

A judgment or order is entered within the meaning of this Rule 4(a)
when it is entered in compliance with Rules 58 and 79(a) of the
Federal Rules of Civil Procedure.

Cf. 28 U.S.C.A. § 2107(c) (appeal must be taken within 30 days after "entry"). This is the way
the rule has read since 1979, although from 1979 to 1991, this provision was Rule 4(a)(6) rather
than 4(a)(7). Fed. R. Civ. P. 58 in turn provides:

Every judgment shall be set forth on a separate document. A
judgment is effective only when so set forth and when entered as
provided in Rule 79(a).

Item 95-8 on our agenda was prompted by a concern that the application of these rules
might have caused some trouble in collateral order cases. Collateral orders are appealable but
they are usually found in documents that state reasons for their issuance and so they do not
normally satisfy Rule 58. See, e.g., Carson v. Block, 790 F.2d 562, 564 (7th Cir.) cert. denied

PD3-98. 13322.1
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479 U.S. 1017, (1986) ("the essence of a 'collateral' order is the absence of a final judgment on
a separate document") (Easterbrook, J.). The concern was that literal application of Rule 4(a)(7)
might interpose a technical bar to appellate jurisdiction over collateral order appeals in cases
otherwise appropriate for the exercise of that jurisdiction. At the last committee meeting, I was
asked to look into this problem to determine whether it is a real problem as opposed to just a
theoretical one.

Subsequently, Judge Garwood asked me to expand the inquiry somewhat to look at a
related question, i.e., the application of Rule 4(a)(7) to orders granting or denying the post-
judgment motions listed in Fed. R. App. P. 4(a)(4).

With the help of my firm, I have looked for cases in which these issues have been
discussed. While that search has not been exhaustive, and the committee may well want you to
examine these questions further, I believe that we have learned enough to enable us to provide at
least a broad outline of the relevant questions, and some preliminary answers.

Briefly, the circuits appear to have uniformly applied Rule 4(a)(7) to collateral orders and
other interlocutory but appealable orders. On the other hand, the circuits are badly split
concerning the application of Rule 4(a)(7) to decisions on orders listed in Rule 4(a)(4). At least
one circuit has specifically asked this committee for guidance. The circuits are also divided as
to whether a one-way waiver doctrine can be applied so as to use Rule 58 to preserve the right
to appeal and not to defeat it. In my view, the committee should endeavor to give the guidance
requested by amending Rule 4(a) in certain respects more fully set out below.

1. Rule 4(a)(7) and interlocutory orders.

The courts of appeal have read Rule 4(a)(7) literally and applied it to a wide variety of
interlocutory orders. See, e.g., Cooper v. Town of East Hampton, 83 F.3d 31, 33-36 (2d Cir.
1996) (Rule 54(b) judgment) (Newman, C. J.); Theriot v. ASW Well Service, Inc., 951 F.2d 84,
87-88 (5th Cir. 1992) (§ 1292(a)(3) admiralty appeal); Beukema's Petroleum Co. v. Admiral
Petroleum Co., 613 F.2d 626, 627 (6th Cir. 1979) (preliminary injunction appeal under
§ 1292(a)(1)). Chief Judge Newman's treatment of the subject in Cooper addresses a number of
arguments that could be made to the contrary and refutes them convincingly. One problem that
should be addressed by the civil rules committee is that Fed. R. Civ. P. 58 is not entirely clear
because the separate document rule is buried in text that appears to apply only to judgments at the
end of a case.

PD3-98:13322.1
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2. Rule 4(a)(7) and Rule 4(a)(4) orders.

Rule 4(a)(7) quoted above states that a "judgment or order" is "entered" only whenentered in compliance with Rule 58. On the other hand, Fed. R. App. P. 4(a)(4) states that whenone of the specified post-judgment motions is filed "the time for appeal for all parties runs fromthe entry of the order disposing of the last such motion outstanding." Orders denying thesemotions typically state reasons and in many cases do not comply with Rule 58.

To complicate things further, Rule 4(a)(4) can be read to say that when a district courtgrants such a motion and amends a judgment, the time to appeal runs not from the date of theentry of the separate judgment under Rule 58 but from the date of the order granting relief. Itsays:

A party intending to challenge an alteration or amendment of the
judgment shall file a notice, or amended notice, of appeal within the
time prescribed by this Rule 4 measured from the entry of the order
disposing of the last such motion outstanding.

For these reasons, the literal text of Rule 4(a)(7) is at war not only with the generalpractice of district courts in ruling on post-judgment motions, but with the language of Rule4(a)(4). The result is widely disparate case law. See Cagan, Rule 58 of the Federal Rules of CivilProcedure: An Appealing Alternative, 21 Stetson L. Rev. 311, 316-23 (1992) (collecting cases);
C. Wright & A. Miller, Federal Practice and Procedure § 3950.2 (1996) ("case law is in disarray
on how the requirement of entry on a separate document is to be applied in the context ofpostjudgment motions").

At present, the circuits seem to have adopted at least three different interpretations:

Rule 58 always applies. In Fiore v. Washington County Community Mental HealthCenter, 960 F.2d 229 (1st Cir. 1992) (en banc), the court saved an otherwise untimely appeal byholding that the district court's failure to comply with Rule 58 in denying a post-judgment motionmeant that a losing party could later ask for a Rule 58 judgment that would trigger the normalappeal period. The First Circuit recognized that its approach was "at odds with some authorityfrom other circuits," 960 F.2d at 233 n.8, and that its decision created the possibility that itsdecision might cause "long dormant cases" to be revived years later. Id. at 236. For this reason,it added an "Appendix" to the opinion which in effect promulgated a circuit local rule that cutsoff the right to request a Rule 58 judgment at any time later than three months after the lastdecision on a post-judgment order. But see Pack v. Burns Intern. Sec. Service, 130 F.3d 1071,1073 (D.C. Cir. 1997) (refusing to adopt three-month rule); Rubin v. Schottenstein, Zox & Dunn,
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110 F.3d 1247, 1253 n.4 (6th Cir. 1997) vacated and reh'g en banc granted, 120 F.3d 603 (6th
Cir. 1997) (same).

A copy of the Fiore appendix is attached as Exhibit "1 " to this letter. The First Circuit
added that if "a more effective and convenient governance of appeals from denial of appeal of
post-judgment motions can be devised" that it was the job of the "appropriate Rules Committees
of the Judicial Conference of the United States" to do so. Id. at 236. See also Hard v. Burlington
Northern R.R. Co., 870 F.2d 1454, 1458 (9th Cir. 1989) (denial of post-judgment motion must
comply with Rule 58); Baker v. Mercedes Benz of North America, 114 F.3d 57, 60 n. 12 (5th Cir.
1997) (dictum); Wright & Miller, supra, at § 3950.2 (discussing Fiore and Hard).

Rule 58 does not apply when motion is denied. Some circuits have drawn a practical
distinction between orders granting post-trial motions and orders denying post-trial motions.
Where a post-trial motion is granted, then the parties would logically expect a new and separate
judgment to be entered. That is not the case, however, where such a motion is denied. For
example, in Marre v. United States, 38 F.3d 823, 825 (5th Cir. 1994), the Fifth Circuit refused
to dismiss an appeal taken from the denial of the post-judgment motion "in a written minute entry
that was entered on the docket." It said:

While Rule 58 clearly requires the entry of a separate, written
order, courts generally distinguish between the granting of a post-
trial motion and the denial of a post-trial motion. When the court
grants a post-trial Rule 59 motion, it affects the judgment, and its
new ruling becomes the final judgment. As such, Rule 58 requires
a written order. By contrast, the denial of a post-trial motion leaves
the pre-existing judgment unaffected. Thus, there is no need to
issue a new judgment.

Id. See also Chambers v. American Trans Air, Inc., 990 F.2d 317, 318 (7th Cir. 1993) ("[t]here
is no requirement in this circuit that the order denying the motion comply with Rule 58");
Hollywood v. City of Santa Maria, 886 F.2d 1228, 1232 (9th Cir. 1989) (Rule 58 does not apply
to order denying post-judgment motion because there is no "risk of confusion" with respect to
such an order).

Rule 58 never applies. In Wright v. Preferred Research, Inc., 937 F.2d 1556 (11th Cir.
1991) cert. denied, 502 U.S. 1049 (1992), the district court denied a motion for a new trial on
the condition that the defendant consent to a remittitur. The defendant filed a consent to the
remittitur. The district court later denied the defendant's motion for reconsideration. Three
months later, while the parties were disputing the effectiveness of an appeal that was taken too
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early under former Rule 4(a)(4), the defendant asked the district court to enter a separate judgment
under Rule 58. The district court did so. Noting a conflict among the circuits, the Eleventh
Circuit held that Rule 58 could not be used in this manner to save an appeal. Specifically, it held
Rule 58 does not apply whenever a district court "amends, remits or in any way alters a judgment
that has already been entered once in accordance with Rule 58." Id. at 1561. The court
expressed a fear that a contrary rule would revive the litigation "long considered dead by the
litigants" and that a distinction between granting and denying a post-judgment motion was not
"logical. " Id. at 1560. See also Ellison v. Conoco, Inc., 950 F.2d 1196, 1202 (5th Cir. 1992)
cert. denied, 509 U.S. 907 (1993) (notice filed after order granting jnov but before entry of Rule
58 judgment was valid notice of appeal because it was after entry of "disposition").

3. Effect of noncompliance with Rule 58.

The circuit courts are also not uniform in their treatment of interlocutory appeals that are
taken without compliance with Rule 58. Judge Easterbrook, writing for the en banc Seventh
Circuit in Otis v. City of Chicago, 29 F.3d 1159 would apply a waiver doctrine strongly balanced
in favor of appellate jurisdiction. Reasoning from U.S. v. Indrelunas, 411 U.S. 216, 93 S. Ct.
1562 (1973) and Bankers Trust Co. v. Mallis, 435 U.S. 381, 98 S.Ct. 1117 (1978) his opinion
would waive compliance with Rule 58 if a loser in the district court files an otherwise timely
appeal from an interlocutory order, but would apply Rule 58 to allow the loser who fails to take
such an appeal to appeal at a later date after a Rule 58 judgment is entered. Otis states:

If the loser appeals at once, the case proceeds without a pointless
remand; if she waits until the formal judgment, she is secure against
forfeiture.

Id. at 1167. In the Seventh Circuit, at least, a party "safely may defer the appeal until Judgment
Day if that is how long it takes to enter the document" and "[v]ictorious litigants wishing to write
finis to the case would do well to ensure that the district court adheres to Rule 58." Id. at 1167.

Other authorities similarly support a one-way waiver doctrine, i.e., waiver to permit an
appeal but not to defeat one. See Shalala v. Schaefer, 509 U.S. 292, 113 S.Ct. 2625, 2632, n.6
(1993) ("relevant rules and statutes impose the burden of that error on the party seeking to assert
an untimeliness defense"); Amoco Oil Co. v. Jim Heilig Oil & Gas, Inc., 479 U.S. 966, 107 S.Ct.
468, 471 (1986) (Blackmun J. dissenting from denial of certiorari) ("the separate-document
requirement must be applied mechanically in order to protect a party's right of appeal" and not
"to defeat its appeal"); Zachary, Rules 58 and 79(a) of the Federal Rules of Civil Procedure:
Appellate Jurisdiction and the Separate Judgment and Docket Entry Requirements, 40 N.Y.L.
Sch. L. Rev. 409, 433 (1996).
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This approach stands in sharp contrast with Wright, supra, and decisions in the Fifth

Circuit holding that an appellee may defeat jurisdiction by contending that no Rule 58 judgment
has been entered. See Silver Star Enterprises, Inc. v. M/V Saramacca, 19 F.3d 1008, 1012 (5th

Cir. 1994) (affirming order to sell vessel but refusing to review earlier decision denying motion
to dismiss for lack of jurisdiction over a foreign sovereign on grounds that decision was not

entered in compliance with Rule 58); Theriot v. ASW Well Service, Inc., 951 F.2d 84, 88 (5th Cir.

1992) (Rule 58 not waived if the appellee moves to dismiss the appeal); Interfirst Bank Dallas v.

FDIC, 808 F.2d 1105, 1108 (5th Cir. 1987) (Rule 58 cannot be used to cure procedural error in

failing to appeal from judgment that did not comply with rule).

4. Recommendation.

There are real problems in the administration of Fed. R. App. P. 7 that this committee

should address. Specifically, we need to eliminate traps and, if we leave one open, we need to

flag it as clearly as possible and make sure it's a "Havahart."

My recommendation would be that the committee first see if it can agree on the following
principles:

1. The time limit for an appeal should not begin to run on any judgment or order
until the district court complies with Rule 58, except that an order denying a post-judgment
motion specified in Rule 4(a)(4) need not comply with Rule 58. Carving out denial orders from

the requirements of Rule 58 would conform the language of the rule to actual practice. Also,
carving out denials would moot most of the concern about reviving long-dead controversies and
would eliminate the need for the artificial three-month period adopted by the First Circuit in

Fiore. Most orders are denial orders. Orders that grant relief from a judgment are either new

trial orders, which are not appealable anyway, or orders that amend the judgment, which logically
should call for the entry of a new judgment.

If endorsed, this principle would seem to require an amendment to Rule 4(a)(4) so it would

state that if an appellant intends to challenge "an alteration or amendment of the judgment" then
the time should be measured from "entry of the altered or amended judgment," not from the entry
of the order disposing of the motion.

Another possibility would be to carve out all orders denying relief sought on motions from

Rule 58. This would capture other orders such as denials of summary judgment which may be
appealable as collateral orders but would not ordinarily be entered under Rule 58. One problem
with such an approach, however, would be that the class of orders covered would not be as clearly

defined as with the Rule 4(a)(4) alternative. It is very important to have the class of orders clearly

PD3-98:13322.1
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defined, because if Rule 58 does not apply, the appeal must be taken within 30 days from the
entry of the order even if no Rule 58 judgment is entered.

2. The failure of the district court to enter a Rule 58 judgment where one is
required should not be grounds for dismissing an appeal. The whole point of the "separate
document" rule is to preserve the right to appeal. As noted above, however, some courts have
limited the Mallis waiver doctrine to its facts and have allowed appellees to defeat appellate
jurisdiction on the ground that the appellee, unlike the appellee in Mallis, did not do anything to
waive Rule 58 requirements. The Seventh Circuit's approach is better. If an appellee wants to
cut off the time period for appeal, the appellee can do so by requesting a Rule 58 judgment.
Absent such a request, the appellee should be deemed to have waived any right to insist on a Rule
58 judgment.

Under this approach, either party is entitled to ask the district court to enter a Rule 58
judgment. Until the district court does so, the limit on the appeal time does not begin to run. If
the appellant takes an appeal where there is no Rule 58 judgment, the appellate court will either
apply waiver doctrine or else retain jurisdiction and instruct the district court to enter a separate
judgment. See Zachary, supra, 40 N.Y.L. Sch. L. Rev. at 430-433. On the other hand, entry
of a judgment or order pursuant to Rule 58 will always begin the time for the appeal clock to run.

Attached as Exhibit "2" to this letter is a copy of Rules 4(a)(4) and (7) as they will become
effective this December if the Supreme Court and the Congress approve the style revisions.
Indicated on the exhibit are changes which I believe would accomplish the purposes outlined
above.

Very truly yours,

Luther T. Munford
LTM:szr
cc: Judge William L. Garwood

Judge Frank H. Easterbrook
Professor Carol Ann Mooney
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Draft Amendments to
Federal Rules of Appellate Procedure 4(a)(4) and 4(a)(7)

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any of the
following motions under the Federal Rules of Civil
Procedure, the time to file an appeal runs for all parties
from the entry either of the order disposing of the last such
remaining motions or of the judgment altered or amended in
response to such a motion, whichever comes later.

(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual findings under
Rule 52(b), whether or not granting the motion
would alter the judgment;

(iii) for attorney's fees under Rule 54 if the district court
extends the time to appeal under Rule 58;

(iv) to alter or amend the judgment under Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later
than 10 days (computed using Federal Rule of Civil
Procedure 6(a)) after the judgment is entered.

(B) (i) If a party files a notice of appeal after the court
announces or enters a judgment -- but before it
disposes of any motion listed in Rule 4(a)(4)(A) --
the notice becomes effective to appeal a judgment or
order, in whole or in part, when the order disposing
of the last such remaining motion is entered or the
judgment altered or amended in response to such a
motion is entered, whichever comes later.

(ii) A party intending to challenge an order disposing of
any motion listed in Rule 4(a)(4)(A), or a judgment
altered or amended upon such a motion, must file a
notice of appeal, or an amended notice of appeal --

PD3-98: 14129.1



in compliance with Rule 3(c) -- within the time
prescribed by this Rule measured from the entry
either of the order disposing of the last such
remaining motion or of the judgment altered or
amended in response to such a motion, whichever
comes later.

(iii) No additional fee is required to file an amended
notice.

(7) Entry Defined. A judgment or order is entered for purposes of this
Rule 4(a) when it is entered in compliance with Rules 58 and 79(a)
of the Federal Rules of Civil Procedure, except that compliance
with Rule 58 is not required when an order denies all relief sought
by a motion or motions [under Rule 4(a)(4)]. The failure-of any
order or judgment that must be entered in compliance with Rule 58
to comply with Rule 58 will not invalidate an otherwise timely
appeal from that order or judgment.
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whether the plaintiff's case fits the Varity 789296. However, nearly four months

mold from the perspective of either pleadings elapsed before separate judgment was en-

or proof. tered. During interim, court orally issued

We affirm the dismissal of the complaint second order directing town to disburse $50,-

insofar as it purports to state claims based 000 from its escrow account to board mem-

on the common law or on state law, and we ber and his attorney. Town appealed from

remand the case to the district court with both orders, and also moved for stay of those

an express direction that it permit the orders pending adjudication of appeals.

plaintiff to file an amended complaint lim- Board member cross-moved to dismiss both

ited to his claim(s) under ERISA. The appeals for lack of appellate jurisdiction.

parties shall bear their own costs. The Court of Appeals, Jon 0. Newman, Chief
Judge, held that: (1) in issue of first impres-
sion, 30-day appellate clock on declaratory

E KEYNUMBER S ) judgment order commenced not when that

I 3WESI1 I :NU -HE I I z -~? order was certified for appeal, but when sep-
arate document embodying that order was
entered, and (2) district court's orders would
not be stayed pending appeal.

Motion for stay denied, cross-motion to

Robert D. COOPER, Plaintiff-Appellee, dismiss denied, motion to dismiss appeal re-

v. ferred.

TOWN OF EAST HAMPTON, East Hamp-
ton Town Board, Supervisor Stanton 1. Federal Civil Procedure e-2626

Barbour Bullock (a/k/a Tony Bullock), Rule providing that every judgment

individually and in his official capacity shall be set forth on separate document, and

as Town Supervisor, Councilperson Nan- that judgment is effective only when so set

cy H. McCaffrey, individually and in her forth, applies to all judgments, including par-

official capacity as a member of the tial judgments certified for interlocutory ap-

Town Board, and Councilperson Cather- peal. Fed.Rules Civ.Proc.Rules 54(b), 58, 28

ine Lester, individually and in her offi- U.S.CA

cial capacity as a member of the Town
Board, Defendants-Appellants. 2. Declaratory Judgment e-392.1

No. 96-7120. Thirty-day clock in which defendants
No. 96-7120. were required to file their notice of appeal

United States Court of Appeals, from trial court's declaratory judgment order

Second Circuit. began to run not when that order was certi-
fied for interlocutory appeal, but rather,

Argued Feb. 20, 1996. when "partial judgment" was subsequently

Decided April 22, 1996. entered, embodied in separate document; de-
claratory judgment order was neither sepa-
rate from any judicial opinion nor labeled as

Town board member sued town, alleging "judgment," and in contrast, subsequent doc-

that town was required to provide for mem- ument was clearly labeled "partial judg-

ber's legal defense in state court defamation ment," and it stated, "ilt is ORDERED and

action. The United States District Court for ADJUDGED that judgment is hereby en-

the Eastern District of New York, John tered for the plaintiff * * * ." Fed.Rules

Gleeson, J., entered written order ("Declara- Civ.Proc.Rules 54(b), 58, 28 U.S.CA

tory Judgment Order") which directed entry
of judgment pursuant to Rule 54(b), stating 3. Federal Courts e585.1

that town was required to reimburse board District court's order directing town to

member for any defense costs incurred dur- disburse $50,000 from escrow account to pay

ing pending state court action, 1995 WL for legal fees that town board member in-
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curred in defending defamation action was JON 0. NEWMAN, Chief Judge:
interlocutory in nature, and thus, unappeala- This cross-motion to dismiss for lack of a
ble. 28 U.S.C.A. § 1292(b); Fed.Rules Civ. timely notice of appeal presents the narrow
Proc.Rule 54(b), 28 U.S.C.A issue of whether the separate document re-

4. Federal Courts 684 quirement of Rule 58 of the Federal Rules of
In deciding whether to stay district Civil Procedure applies to an order directing

court's actions, Court of Appeals will consid- the entry of judgment under Rule 54(b).
er four factors: (1) whether movant will suf- The issue appears not to have previously
fer irreparable injury absent stay; (2) arisen. The matter comes to us in connec-
whether opposing party will suffer substan- tion with a motion by defendants-appellants
tial injury if stay is granted; (3) whether Town of East Hampton (the "Town"), East
movant has shown substantial possibility, al- Hampton Town Board (the "Board"), and
though less than likelihood, of success on other individual members of the Board for a
appeal; and (4) public interests that may be stay pending appeal of the February 9, 1996,
affected. judgment of the United States District Court

for the Eastern District of New York (John
5. Federal Courts '!=686 Gleeson, Judge). Plaintiff-appellee Robert

Court of Appeals would not stay, pend- Cooper cross-moves to dismiss defendants'
ing appeal district court's orders stating that appeal for lack of appellate jurisdiction. Be-
town was required to reimburse town board cause we conclude that Rule 58 is applicable
member for any defense costs incurred dur- to Rule 54(b) orders, we deny the cross-
ing pending state court defamation action motion to dismiss the appeal. We also deny
against him, and directing town to disburse the appellants' motion for a stay.
$50,000 from its escrow account to board
member and his attorney; it appeared that, Background
should town prevail on appeal, board mem-
ber's assets would be sufficient to reimburse Plaintiff Robert Cooper is one of five elect-
attorney fees, but in contrast, board member ed members of the Board. In late 1993 at
would suffer substantial harm if stay were an executive meeting of the Board, Cooper
issued, as he was currently expending hi spoke on behalf of several citizens who had
own funds in order to maintain legal defense complained to him that the Town police
in state court. seemed to be targeting "blacks and poor

whites" for arrest and sometimes physical
abuse. He requested that the Board appoint

Motion to stay Rule 54(b) partial judgment an independent investigator to look into
and a disbursement of funds order of the these charges of police misconduct, but the
District Court for the Eastern District of Board declined to initiate an investigation.
New York (John Gleeson, Judge), and cross- Several weeks later, a local newspaper in-
motion to dismiss appeals of judgment and terviewed Cooper about the citizens' com-
order as untimely. plaints and about his call for an independent

Patricia Weiss, Sag Harbor, NY, argued investigation. A subsequent newspaper arti-
for plaintiff-appellee. cle quoted Cooper as criticizing the Town

V-ncent R. Fntana WsonEsPolice Chief, Thomas Scott. Scott sued Coo-
per for defamation in New York state court.

kowitz, Edelman & Dicker, New York City, Tmat suit remain pending.
argued for defendants-appellants. T

Cooper requested the Board to provide for
Before: NEWMAN, Chief Judge, his legal defense in the state court action,

KEARSE, Circuit Judge, and WEXLER,* claiming that he was being sued for acts or
District Judge. i omissions that occurred while he was acting

Honorable Leonard D. Wexler, of the United New York, sitting by designation
States District Court for the Eastern District of



COOPER v. TOWN OF EAST HAMPTON 33
Cite as 83 F.3d 31 (2ndCir. 1996)

within the scope of his public employment. this Court of the Declaratory Judgment Or-

The Board refused to provide any legal rep- der and the Disbursement Order. Defen-

resentation or indemnification to Cooper, de- dants now move for a stay of both orders

spite the opinion of the Town Attorney that, pending the adjudication of their appeals.

under East Hampton Town Code § 20-6, the Cooper cross-moves to dismiss both appeals

Town was obliged to do so. Cooper subse- for lack of appellate jurisdiction.

quently retained his own attorney, Patricia

Weiss. Discussion

Cooper filed a complaint in the Eastern I Cross-Motion to Dismiss

District of New York, alleging, in addition to

federal constitutional claims, a pendent claim We first consider Cooper's cross-motion to

that the Town and the Board were required dismiss both appeals. As to the appeal from

to provide for his legal defense under local the Declaratory Judgment Order, Cooper ar-

law. Thereafter, the District Court ordered gues that this Court lacks appellate jurisdic-

the Town to begin placing attorney's fees in tion because defendants failed to Me a timely

escrow for Cooper and his attorney. On a notice of appeal. As to the appeal from the

motion by Cooper for partial summary judg- Disbursement Order, Cooper argues that this

ment on his claim for representation under appeal is interlocutory and that the Disburse-

local law, the District Court orally ruled on ment Order is unappealable under either

September 29, 1995, in favor of Cooper, Rule 54(b) or 28 U.S.C. § 1292(b) (1994).

granting him partial summary judgment We consider each appeal separately.

against the Town and the Board.

On October 18, 1995, the District Court A. The Declaratory Judgment Order

entered a written order (the "Declaratory [1, 2] Cooper argues that the Declaratory

Judgment Order"), which directed the entry Judgment Order appeal is untimely because

of judgment, pursuant to Fed.R.Civ.P. 54(b), the Order was certified for appeal on October

since a final decision had been rendered on at 18, 1995, and the notice of appeal was not

least one claim of at least one party and filed until February 2, 1996, beyond the al-

there was no just reason for delay. That lowable period of thirty days. See Fed.

order stated that the Town and the Board R.App.P. 4(a)(1) (1995). Defendants respond

were required to reimburse Cooper for any that their notice of appeal was timely be-

defense costs incurred during the pending cause the thirty-day clock did not begin to

state court- action. See Cooper v. Town of run until February 9, 1996, when the "Partial

East Hampton, No. 94-CV-2446, 1995 WL Judgment" was entered, embodied in a sepa-

789296 (E.D.N.Y. Oct. 18, 1995). Under nor- rate document pursuant to Rule 58.

mal circumstances, the Clerk of the Court Rule 58 states: "Every judgment shall be

would have immediately entered a "judg- set forth on a separate document. A judg-

ment" on a separate document, pursuant to ment is effective only when so set forth and

Fed.R.Civ.P. 58; however, in this case, for when entered as provided in Rule 79(a)."

reasons not apparent from the record, nearly Fed.R.Civ.P. 58 (1995). We have held that

four months elapsed before a judgment (the "[t]he time for appeal does not start running

"Partial Judgment") was entered on Febru- until this separate document is entered."

ary 9, 1996. Kanematsu-G(sho, Ltd. v. MIT Messiniaki

Meanwhile, on January 26, 1996, the Dis- Aigli 805 F.2d 47, 48 (2d Cir.1986); see RR

trict Court orally issued a second order (the Village Association, Inc. u Denver Sewer

"Disbursement Order"), which directed the Corp., 826 F.2d 1197, 1200-01 (2d Cir.1987);

Town and the Board to disburse $50,000 see also Axel Johnson, Inc. v. Arthur Ander-

from its escrow account to Cooper and his sen & Co., 6 F.3d 78, 84 (2d Cir.1993). The

attorney by February 2, 1996. After the reason for adhering to the formalism of the

District Court refused to stay its Disburse- separate document requirement is to avoid

ment Order on February 1, 1996, defendants confusion as to when the clock starts for the

filed two notices of appeal seeking review in purpose of an appeal. Fed.R.Civ.P. 58 advi-
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sory committee's note (1963 amendment); Judgment," and it states, "[Ilt is ORDERED
see Bankers Trust Co. v Mallis, 435 U.S. and ADJUDGED that judgment is hereby
381, 384-85, 98 S.Ct. 1117, 1119-20, 55 entered for the plaintiff .. ." Since Defen-
L.Ed.2d 357 (1978); United States v. Indre- dants filed their notice of appeal within thirty
lunas, 411 U.S. 216, 219-22, 93 S.Ct. 1562, days after the Partial Judgment was entered,
1563-65, 36 L.Ed.2d 202 (1973); RR Village their notice of appeal was timely, and this
Association, 826 F.2d at 1201; Kanem4tsu- Court has appellate jurisdiction over the ap-
Gosho, 805 F.2d at 48-49. peal from the Partial Judgment.' See Bank-

Cooper argues that the Declaratory Judg- ers Trust 435 U.S. at 385, 98 S.Ct. at 1120
ment Order of October 18, 1995, constitutes a ("[A] party need not file a notice of appeal
Rule 58 "judgment" and that the thirty-day until a separate judgment has been filed and
clock started on that date. In considering entered."); In re Kilgus, 811 F.2d 1112, 1117
whether a document constitutes a Rule 58 (7th Cir.1987) ("A party safely may defer the
judgment, however, we have consistently re- appeal until Judgment Day if that is how
quired that such a document must be "sepa- long it takes to enter the document.).
rate from any judicial memorandum or opin-
ion" and "must be labeled a 'judgment."' Cooper points out that, under certain cir-
Axel Johnson, 6 F.3d at 84; see Kanematsu- cumstances, this Court might have enter-
Gosho, 805 F.2d at 49. These mechanistic tained an appeal from the Declaratory
requirements, while seemingly trivial, are Judgment Order without awaiting entry of a
necessary to the goal of promoting clarity. separate "judgment." See Bankers Trust,
Litigants must be able to determine when a 435 U.S. at 386-88, 98 S.Ct. at 1191 (Rule
judgment is a judgment for the purpose of 58 requirements may be waived). However,
appeaL lest a party unknowingly lose its the fact that the Rule 58 requirement may
right to seek appellate review. See 6A be waived for the benefit of an appellant
James Wm. Moore et aL, Moore's Federal does not mean that the Declaratory Judg-
Practice ¶ 58.02.1[2] (2d ed. 1996). ment Order is somehow transformed into a

In this case, the Declaratory Judgment Rule 58 judgment to these appellants' disad-
Order is neither separate from any judicial vantage.
opinion nor is it labeled a judgment. Rather,
it appears in the form of a seven-page docu- Cooper also directs our attention to the
ment, captioned "ORDER AND CERTIFI- first sentence of Rule 58, which begins, 'Sub-
CATION PURSUANT TO FED.R.CIV.P. ject to the provisions of Rule 54(b) "
54(b)," which contains a recitation of the Fed.R.Civ.P. 58.2 This introductory phrase,
procedural background and a discussion of Cooper contends, means that the separate
the reasons for the District Court's decision document requirement of Rule 58 is not ap-
to "direct the entry of judgment" Thus, the plicable to partial judgments under Rule
Declaratory Judgment Order does not satisfy 54(b). We conclude, however, that a com-
either of the requirements of a Rule 58 judg- mon-sense reading of the text, combined with
ment. In contrast, the document filed Feb- an understanding of the purposes underlying
ruary 9, 1996, is clearly labeled a "Partial Rule 58, defeats Cooper's argument.

1. It is inconsequential that defendants filed their decision by the court that a party shall recover
notice of appeal on February 2, 1996. one week only a sum certain or costs or that all relief
before the Partial Judgment was entered. Rule shall be denied, the clerk, unless the court
4{a)(2) of the Federal Rules of Appellate Proce- otherwise orders, shall forthwith prepare, sign.
dure provides that "`a] notice of appeal filied ... and enter the judgment without awaiting any
before the entry of the judgment or order is direction by the court; (2) upon a decision by
treated as filed on the date of and after the th
entry." Fed.RApp.P. 4(aX2) (1995); see Sanko ca court granting other relief, or upon a spe-
Steamship Co. v. Galin, 835 F.Id 51, 53 (2d cial verdict or a general verdict accompanied
Cir.1987). - by answers to interrogatories, the court shall

promptly approve the form of the judgment,
2. The first sentence of Rule 58 states: and the clerk shall thereupon enter it.

Subject to the provisions of Rule 54(b): (1) Fed.R.Civ.P. 58.
upon a general verdict of a jury, or upon a
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As a textual matter, there is no reason to We believe that the better reading of Ruleread the introductory phrase of Rule 58 as 58 is that its separate document requirement
applicable to the entirety of the rule, rather applies to all judgments, including partial
than just to the rule's first sentence. More- judgments certified under Rule 54(b). Thisover, the substance of the first sentence appears to be the position taken by the lead-makes clear why the drafters thought it nec- ing treatises. See 6A James Wm. Moore etessary to make only that sentence subject to al, Moore's Federal Practice 11 58.02.1[1]Rule 54(b). The sentence sets forth the roles (2d ed. 1996); 11 Charles A. Wright, Arthurof the clerk and the judge in situations where R. Miller & Mary Kay Kane, Federal Prac-
(1) a jury has rendered a general verdict or a tice and Procedure §§ 2783-84 (2d ed. 1995).
judge has determined that a party shall re- Cooper also attempts to draw supportcover a sum certain or be denied all relief, or from Rule 54(a), which states: "'Judgment'
(2) a judge has ordered some other relief or a as used in these rules includes a decree andjury has rendered a special verdict or a any order from which an appeal lies." Ifgeneral verdict accompanied by answers to Rule 54(a) said "as used in this rule" insteadinterrogatories. In the former set of circum- of "as used in these rules," the argument
stances, the clerk is to prepare and enter the would give us pause. But since the provisionjudgment "without awaiting any direction by applies to "these rules," it cannot sensibly bethe court." In the latter set of circum- read to override Rule 58's separate documentstances, the judge is to approve the form of requirement. For example, under Cooper'sjudgment, after which the clerk is to enter reading of Rule 54(a), the issuance of anthe judgment. Since Rule 54(b) contem- "order" for a preliminary injunction, appeal-plates a partial judgment that might well able under 28 U.S.C. § 1292(a)(1), wouldprovide for the relief described in the first start the clock for an appeal, whether thatset of circumstances, but permits such a "order" was an oral pronouncement from thejudgment only where a judge so directs, it bench, a written granting of a motion for anwas obviously necessary to exclude Rule injunction, or a formal Rule 58 judgment54(b) judgments from Rule 58's provision entered as a separate document. See Beuke-that, in that first set of circumstances, the ma's Petroleum Co. v. Admiral Petroleumclerk should enter judgment without awaiting Co., 613 F.2d 626, 627 (6th Cir.1979) (prelimi-the court's direction. nary injunction order does not start time for

However, there is no good reason for read- appeal until entry of judgment complying
ing the introductory phrase of Rule 58's first with Rule 58). The pre-Rule 58 confusion assentence to apply to the entirety of the rule, to when a judgment is a judgment would beand there is a sound reason not to do so. replaced with new confusion as to when aReading the phrase to apply to the entire prejudgment order is a judgment. Rule
rule would run contrary to the principal pur- 54(a) simply means that all of the provisions
pose of Rule 58, which is to eliminate uncer- in the Civil Rules that apply to judgments
tainty as to when a judgment is a judgment also apply to decrees and appealable orders.and when the time for appeal begins. Ex- But it does not exempt those decrees orempting Rule 54(b) judgments from the bal- orders from such provisions.3
ance of Rule 58 and specifically from the
separate document requirement would rein- B. The Disbursement Order
troduce, as to decisions available for entry of [3] We agree with Cooper that the Dis-judgment under Rule 54(b), the very confu- bursement Order dated January 26, 1996, ission that existed before the separate docu- interlocutory in nature and unappealable un-ment requirement was adopted. der either Rule 54(b) or 28 U.S.C. § 1292(b)
3. As the facts of this case indicate, the context of quired for post-judgment ruling granting motionthe foregoing discussion concerns rulings made to amend judgment), with Wright v. Preferredbefore the entry of a final judgment. We express Research, Inc., 937 F.2d 1556 (11th Cir.1991)no views as to the application of the separate (separate document not required for post-judg-document requirement of Rule 58 to post-judg- ment ruling granting motion to amend judg-ment rulings. Compare W-koffv. Vandmveld. 897 ment), cert. denied, 502 U.S. 1049, 112 S.CL 915,F.2d 232 (7th Cir.1990) (separate document re- 116 LEd.2d 815 (1992).
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(1994). The Disbursement Order was not ing state court action. Defendants claim

certified for appeal under either provision. that, should they prevail on appeal and the

Therefore, we would ordinarily grant Coo- Partial Judgment is reversed, they will be

per's cross-motion to dismiss the appeal. unable to recapture those fees from Cooper.

However, since we have ruled that we have In support, counsel for defendants attests

appellate jurisdiction over the appeal from that "Cooper has shown in his prior motion

the Partial Judgment, and the two appeals papers that he is impecunious." Although
are "inextricably intertwined," in this case, it Cooper admits that he might not be able to
might be proper to exercise pendent appel- repay defendants immediately for the attor-
late jurisdiction. See Swint v. Chambers ney's fees, nonetheless, Cooper asserts that
County Commission, - U.S. -, -, he could fully compensate defendants 'after
115 S.Ct. 1203, 1212, 131 L.Ed.2d 60 (1995); selling his modest house or on some sort of
Consolidated Rail Corp. v. Town of Hyde repayment schedule." Thus, it appears that,
Park, 47 F.3d 473, 482 (2d Cir.1995), cert. should defendants prevail on appeal, Coo-
denied, - U.S. -, 115 S.Ct. 2277, 132 per's assets will be sufficient to reimburse
L.Ed.2d 281 (1995). Whether discretion the attorney's fees, and defendants will suf-
should be exercised to do so is a matter we fer no irreparable injury.
believe is more appropriately to be deter-
mined by the panel that will consider the In contrast, Cooper will suffer substantial

merits of the appeal. harm if a stay is issued and defendants are
not required to provide for his attorney's

II. Motion to Stay - fees. Cooper is currently expending his own

We now turn to defendants' motion to stay funds in order to maintain a legal defense in

both the Declaratory Judgment Order and state court. As counsel for Cooper attests,
the Disbursement Order pending appeal. "Financing the costs of court-ordered deposi-

Defendants assert that a stay is necessary in tions and three appeals has been extremely
this case because otherwise they will suffer difficult for Cooper " Defendants do not

irreparable injury by having to pay over dispute that Cooper will suffer even greater
$50,000 in attorney's fees to Cooper and financial hardship if a stay is issued. Thus,
Weiss. Defendants also claim that there is a the equities weigh heavily in favor of denying
substantial possibility that they will succeed a stay.
on appeaL Even if we assume that defendants can

(4] In deciding whether to stay the ac- show a substantial possibility of success on
tions of a district court, we consider four appeal, this factor does not override the bal-

factors: ance of hardships outlined above. Lastly, we

[1] whether the movant will suffer irrepa- note that there is an important public inter-
rable injury absent a stay-, est to be served in ensuring the effective

(21 whether the opposing party will suffer representation of civil litigants in Cooper's
substantial injury if a stay is granted; circumstances. This interest is especially

significant in cases involving a defendant who
[3] whether the movant has shown a sub- has claimed the protection of the First

stantial possibility, although less thap a Amendment to speak on a matter of public
likelihood, of success on appeal; andconcern Having considered all of the rele-
[4] the public interests that may be af-
fected. vant factors, we conclude that a stay pending

fete- appeal is not warranted.
See United States v. Private Sanitation In-
dustry Association of Nassau/SuffolkJ, Inc.,
44 F.3d 1082, 1084 (2d Cir.1995). Conclusion

[5] Concerning the first factor, we think Defendants' motion for a stay pending ap-
that defendants will not suffer irreparable peal is denied. Cooper's cross-motion to dis-
injury if they are required to provide attor- miss the appeal from the Partial Judgment is
ney's fees to Cooper and Weiss in the pend- denied, and his motion to dismiss the appeal
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from the Disbursement Order is referred to both actions, and so new trial was warranted

the merits panel. in second action; tial judge made no inquiry
to determine whether inmate understood

W risks of using same jury, and gave inmate no
73 M explanation of, or caution about, risks of ac-

cepting same jury for his two actions.

3. Attorney and Client e-62

Use of court employees as standby coun-

sel for pro se litigant is at best dubious

Johnathan JOHNSON, Plaintiff- practice.

Appellant, 4. Courts Gs55

V. Although court employees frequently

John SCHMCIDT, Captain, Shield # 427, give helpful advice to pro se litigants con-

Clinton Myrick, Corrections' Officer, cerning general procedures to follow when

Shield # 9242, Defendants-Appellees. filing complaint or motion, or taking appeal,
it is beyond their appropriate role to render

No. 1131, Docket 95-2670. specific advice to litigant concerning variety

United States Court of Appeals, of legal issues that arise in course of trial.

Second Circuit.

Submitted Feb. 22, 1996. Appeal from the August 31, 1995, judg-

Decided April 25, 1996. ment of the United States District Court for
the Eastern District of New York (Charles

R. Wolle, Chief Judge, United States District

Inmate brought pro se action alleging Court for the Southern District of Iowa, sit-

misconduct against correction officers at ting by designation) dismissing, after jury

state prison. The United States District trial, appellant's complaint alleging miscon-

Court for the Eastern District of New York, duct by prison officials.

Charles R. Wolle, Chief Judge, sitting by

designation, dismissed complaint after jury Johnathan Johnson, Comstock, N.Y., sub-

trial. Inmate appealed. The Court of Ap- mitted a pro se brief.

peals, Jon 0. Newman, Chief Judge, held Alan G. Krams, Asst. Corp. Counsel, New

that inmate did not give informed consent to York City Law Dept., New York City, sub-

use of same jury in instant action that heard mitted a brief for appellees.

inmate's other misconduct action against oth-

er prison officials immediately prior to in- Before NEWMAN, Chief Judge,

stant action. LUMBARD and KEARSE, Circuit Judges.

Reversed and remanded. JON 0. NEWMAN, Chief Judge:

This appeal concerns two novel aspects of

1. Jury ~95 .trial procedure: (1) the use of the same jury

Same jury may not be used for two to try sequentially two unrelated civil cases,

unrelated cases brought by pro se litigant and (2) the use of court employees to act as

unless fully informed consent is given. standby counsel for a pro se litigant. These

matters come before us on an appeal by
2. Federal Courts ~893 Johnathan Johnson from the August 31,

Jury 0-110(7) 1995, judgment of the United States District

Inmate who brought two pro se miscon- Court for the Eastern District of New York

duct actions against corrections officers at (Charles R. Wolle, Chief Judge of the South-

prison and at county detention house did not ern District of Iowa, sitting by designation).

give informed consent to use of same jury for The judgment, entered after a jury trial,
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"fabricated a fairy tale in a lame effort to Arias, who owned the shop, received a term
avoid the ... consequences of his criminal of only 33 months. Arias, however, unlike
conduct"). Torres, accepted responsibility, U.S.S.G.

[51 Torres also argues that the court § 3E1.1, did not obstruct justice, U.S.S.G.
rested its "perjury" conclusion, in part, § 3C1.1, and did not have a lengthy crimi-
upon two factors he calls improper: (1) the nal record. U.S.S.G. Ch. 4, Pt. A. These
fact that Torres first said he would plead factors account for the difference in sen-
guilty, but spoke so inconsistently that the tences. Regardless, Torres' sentence was
court felt that a trial was necessary; and lawful under the Guidelines; that being so,
(2) the fact that Torres initially gave the the fact that a different defendant received
impression that he did not understand Eng- a different sentence does not provide a
lish but then, during trial, often spoke to basis in law for setting aside Torres' own
counsel in English. The district court, sentence. United States v. Wogan, 938
however, did not punish Torres for his ef- F.2d 1446, 1448 (1st Cir.) (departures from
fort to plead guilty or for his ability to the Guidelines cannot be justified simply by
speak English. It simply mentioned these "a perceived need to equalize sentencing
events, as minor factors in a list of many outcomes" among defendants), cert. de-
others, in explaining what led it to believe nied, - U.S. , 112 S.Ct. 441, 116
that Torres was not a credible person. L.Ed.2d 460 (1991).
Such matters of credibility are primarily Torres' remaining arguments are without
for the trial court to decide. Untied States merit.
v. Aymelek, 926 F.2d 64, 68 (1st Cir.1991) The judgment of the district court is
(in respect to § 301.1 adjustments, "mat-
ters of credibility are normally for the trial Affirmed.
court, not this court, to decide") (quoting
United States v. Wheelwright, 918 F.2d

foKEtY NMBER SYSTEM

226, 228 (1st Cir.1990)). And we find noth-
ing unlawful about looking to the whole of
Torres' conduct in assessing credibility for
sentencing purposes, cf Payne v. Tennes-
see, - U.S. -, 111 S.Ct. 2597, 2606, 115
L.Ed.2d 720 (1991) ("sentencing authority
has always been free to consider a wide Richard C. FIORE, Plaintiff, Appellant,
range of relevant material"), at least where v.
these factors played a rather minor role. WASHINGTON COUNTY COMMUNITY

[6] 2. Torres argues that the court MENTAL HEALTH CENTER, et al.,
should have reduced his sentence because Defendants, Appellees.
he was a "minor participant" in the crime. Nos. 91-1027, 91-1842.
U.S.S.G. § 3B1.2(b). Torres' receipt of the
money, his contacts with the drug courier, United States Court of Appeals,
and his having handed the drugs to the First Circuit.
agent, taken together, however, justify the
district court's decision not to provide March 30, 1992.
Torres the benefit of this adjustment. See
United States v. Osorio, 929 F.2d 753, 764 Father brought action against mental
(1st Cir.1991) (district court's role-in-the- health care provider, alleging negligence in
offense rulings reviewed for "clear error"); connection with the treatment of his daugh-
United States v. Valencia-Lucena, 925 ter. The United States District Court for
F.2d 506, 514 (1st Cir.1991); United States the District of Rhode Island, Raymond J.
v. Wright, 873 F.2d 437, 444 (1st Cir.1989). Pettine, Senior District Judge, granted

[7] 3. Torres argues that his sentence summary judgment in favor of provider.
(51 months in prison) is unfairly long, for Father subsequently filed a postjudgment

960 F.2d-7
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motion to vacate the summary judgment 4. Federal Civil Procedure =2575

and for leave to file an amended complaint. Marginal notation denying post-

The District Court denied father's motion judgment motion did not satisfy separate

by marginal notation, and father filed mo- document requirement of Federal Rules of

tion for reconsideration of that denial. The Civil Procedure, even though notation was

District Court denied father's motion for affixed to photocopy of motion; document

reconsideration by marginal notation. Fa- originated by court and not by party, sepa-

ther filed motion for entry of final judg- rate from any other paper filed in case,

ment on the original denial of his post- was necessary to communicate unambig-

judgment motion. The District Court de- uous message of finality. Fed.Rules Civ.

dined to make entry of final judgment. Proc.Rule 58, 28 U.S.C.A.

Father appealed. The Court of Appeals, 5. Federal Civil Procedure e2575

Coffin, Senior Circuit Judge, held that: (1) Appellant may be deemed to have

separate document requirement of Federal waived separate document requirement of

Rules of Civil Procedure applied to all ap- Federal Rules of Civil Procedure when, de-

pealable orders made on postjudgment mo- spite lack of separate document. appellant

tions; (2) marginal notation, even though filed timely appeal based on date of judg-

affixed to photocopy of motion, did not ment. Fed.Rules Civ.Proc.Rule 58, 28

satisfy separate document requirement; (3) U. S.C A2

father did not waive separate document
requirement; and (4) father was not enti- 6. Federal Civil Procedure c-2575

tled to file amended complaint after entry Absent exceptional circumstances,

of final judgment. waiver of separate document requirement
of Federal Rules of Civil Procedure will be

Reversed in part and affirmed in part. inferred when party fails to pursue appeal

within three months of court's last order in
case; party wishing to pursue appeal and

1Federal Cfourts motio6 scha awaiting separate document of judgment
Denial of postaudgment motions char- from trial court should, within three month

lenging judgment are appealable separate- period, file motion for entry of judgment.

ly from appeal of underlying judgment. Fed.Rules Civ.Proc.Rule 58, 28 U.S.C.A.
Fed.Rules Civ.Proc.Rules 50(b), 52(b), 59(b,

e), 60(b), 28 U.S.C.A. 7. Federal Civil Procedure v2575
Motion for reconsideration of trial

2. Federal Civil Procedure e2575 court's denial of postjudgment motion and

Denial of postjudgment motion based request to Court of Appeals for extension

on mistake, newly discovered evidence, or of time to file appeal of denial of post-

fraud, for judgment notwithstanding ver- judgment motion, did not constitute waiver

dict, for amended or additional findings, for of separate document requirement of Fed-

new trial, or to alter or amend judgment, eral Rules of Civil Procedure with regard

constitutes "judgment" subject to separate to original denial of postjudgment motion,

document requirement of Federal Rules of even though moving party did not request

Civil Procedure. Fed.Rules Civ.Proc.Rules formal final judgment on original denial of

50(b), 52(b), 58, 59(b, e), 60(b), 28 U.S.C.A. postjudgment motion until he was ready to

See publication Words and Phrases file appeal. Fed.Rules Civ.Proc.Rule 58, 28
for other judicial constructions and U.S.C.A.
definitions. 8. Federal Civil Procedure Q2651

3. Federal Courts t829 Father, who was collaterally estopped

Orders upon motions seeking relief from litigating fact that he had engaged in

from judgment due to mistake, newly dis- sexually inappropriate behavior toward his

covered evidence, or fraud, are reviewable daughter, was not entitled to relief from

only for abuse of discretion. Fed.Rules summary judgment on his claim that men-

Civ.Proc.Rule 60(b), 28 U.S.C.A. tal health provider negligently treated
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daughter by teaching her that father en- OPINION EN BANC

gaged in sexually inappropriate behavior COFFIN, Senior Circuit Judge.

toward her, in order to prove claim that A panel of this court confronted a techni-

provider's tactics constituted tortious inter- cal problem of civil procedure-how the

ference with father's relationship with separate document" requirement of Fed.

daughter; while new complaint eliminated R.Civ.P. 58 should be applied in the context

assertion that father never abused daugh- of post-judgment motions-and concluded

ter, it reiterated theory that provider's neg- that meticulous compliance with the rule

ligence stemmed from treatment based on was necessary. The full court, suspecting

inappropriate assumption that father had that a more flexible approach might exist,

harmed daughter. Fed.Rules Civ.Proc. decided to reconsider the issue en banc.

Rule 60(b), 28 U.S.C.A. Having given careful consideration to the

9. Federal Civil Procedure e2651 policies and practicalities at issue, we reaf-
firm the position originally adopted by the

Plaintiff was not entitled to reopen panel and advocated by amidic t We there-

case following adverse entry of summary fore hold that the separate document re-

judgment to file amended complaint where quirement applies to all appealable post-

plaintiff had notice long before entry of qudgment aplest-

judgment that district court might enter judgment orders. 2

summary judgment on grounds of collat- I

eral estoppel; plaintiff had no reason for As the panel noted, only a few facts

waiting until after judgment to offer alter- concerning the underlying lawsuit are nec-

native approach recharacterizing his ver- essary for an understanding of the issue

sion of his negligence claim. before us. Richard Fiore originally

brought this action alleging that the Wash-

ington County Community Mental Health

John W. Ranucci with whom D'Agostino Center and its employees had treated his

& O'Donnell, Providence, R.I., were on young daughter negligently by erroneously

brief, for plaintiff, appellant. teaching her that her father had engaged

in "sexually inappropriate behavior" to-
Charles J. Vucci with whom Thomas C. ward her. In March 1990, the district court

Plunkett, Leonard A. Kiernan, Jr., and granted summary judgment for the defen-

Kiernan, Plunkett & Woodbine, Providence, dants u

R.I., were on brief, for defendants, appel- Firesu

lees. Fiore subsequently filed a motion pursu-
ant to Fed.R.Civ.P. 60(b) to vacate the sum-

Gael Mahony with whom Ben T. Clem- mary judgment and asking for leave to file

ents, Hill & Barlow, Boston, Mass., and a third amended complaint. On June 27,

David L. Shapiro, Cambridge, Mass., were 1990, the district court denied the petition

on brief, amicus curiae. by means of a notation on a photocopy of

Fiore's motion.3 On July 17, Fiore filed a

Before BREYER, Chief Judge, COFFIN, motion seeking reconsideration or, alterna-

Senior Circuit Judge, TORRUELLA, tively, explanation of the court's reason for

SELYA and CYR, Circuit Judges. denying the 60(b) motion. On September

1. To assist our deliberations, we asked litigator change. But see Wright v. Preferred Research,

Gael Mahony and Professor David Shapiro of Inc., 937 F.2d 1556, 1561 (11th Cir.1991) (no

Harvard University's School of Law to study the separate document required when motions de-

issue and prepare a joint amicus brief. nied or when court "amends, remits or in any
way alters a judgment that has already been

2. We limit our discussion to denials of post- entered once in accordance with Rule 58").

judgment motions only because the granting of

such a motion presumably effects a change in 3. The word "Denied" was typed onto the front

the original judgment and therefore more clear- of the motion above the judges signature and

ly requires a separate document setting out the the date.
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21, the district court denied the motion by ity of the court considered the problem

means of a margin notation and without sufficiently troublesome to warrant en

discussion. banc review and, accordingly, we withdrew

On October 22, Fiore moved the district the panel decision to take a second look.

court for entry of final judgment on the
June 27 denial of his Rule 60(b) motion. II.

He contended that that decision was not
final for purposes of appellate review be- A. Language of the Rules

cause the order denying his motion had not Rule 58 provides that "every" judgment

been set forth on a "separate document," shall be set forth in a separate document,

as required by Rule 58 of the Federal and Rule 54(a) defines the word "judg-

Rules of Civil Procedure.' The district ment" to include "a decree and any order

court issued a Memorandum and Order from which an appeal lies." In this circuit,

holding that the finality of the June 27 it is well-established that denials of Rule

decision "is a matter for the First Circuit 60(b) motions are appealable orders, see,

Court of Appeals to consider when and if e.g., FDIC v. Ramirez Rivera, 869 F.2d

Mr. Fiore appeals that decision." 5 Accord- 624, 626 (1st Cir.1989); Echevarria-Gonza-

ingly, the court dismissed the motion for lez v. Gonzalez-Chapel, 849 F.2d 24, 27

want of jurisdiction. Fiore then filed the (1st Cir.1988) ("[TIhe order of denial [of a

appeal first heard by our panel last year, Rule 60(b) motion] meets the definition in

and now before us again.6 the Federal Rules of a 'judgment'."). The

At stake is Fiore's right to appellate re- language of the rules thus clearly em-

view of the district court's June 27 deci- braces such orders, directing that thev be

sion. If Fiore is correct that the district set forth on a separate document to be

court had not entered a final judgment effective and to trigger the time for appeal.

because there was no "separate doc-
ument," the time for filing an appeal of the El, 21] Although this case specifically in-

decision would not yet have begun to run. volves only an order rendered under Rule

If the judgment had become final, however, 60(b), amici, see supra note 6, have urged

the time for appeal would have passed. us to address Rule 58's impact on post-

The panel concluded that the policies un- judgment motions comprehensively and to

derlying the separate document rule re- adopt a uniform approach for all orders

quire that it be applied rigidly in both the denying post-judgment motions under

post-judgment and final judgment contexts. Rules 50(b), 52(b) and 59(b) and (e), as well

The ruling created some confusion, how- as under Rule 60(b).7 Because the underly-

ever, because of the longstanding practice ing principles are closely analogous, we

of trial judges disposing of post-judgment believe it is appropriate to do so. As with

motions with curt margin orders. A major- Rule 60(b) denials, we consistently have

4. Rule 58 requires that '[e]very judgment shall 6. It has long been the view of this Circuit that
be set forth on a separate document," and it district court orders refusing to enter judgments
provides that "[a] judgment is effective only are appealable. Willhauck v. Halpin, 919 F.2d
when so set forth.... - 788, 790 n. 3 (Ist Cir.1990); In re Forstner Chain

S. Before filing his Rule 60(b) motion, Fiore had Corp., 177 F.2d 572, 575-76 (1st Cir.1949).
filed a notice of appeal to this court from the
March 20, 1990 order granting summary judg. 7. Rule 60(b) permits a party to seek relief from
ment- He twice received extensions of time for judgment for various reasons, including mis-
filing his brief and appendix so that, if neces- take, newly discovered evidence or fraud. Rule
sary, his appeal from the Rule 60(b) decision 50(b) governs motions for judgment notwith-
could be consolidated with the original appeal. standing the verdict. Rule 52(b) governs mo-
Fiore ultimately let the final deadline pass, how- tions for amended or additional findings. Rule
ever, and this court dismissed the underlying 59(b) permits a motion for new trial, and 59(e)
appeal for failure to prosecute under Local Rule permits a motion "to alter or amend the judg-
45. We subsequently denied Fiore's motion to ment."
recall mandate and reinstate his appeal. Thus,
Fiore no longer has an appeal on the merits.
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held that denials of other post-judgment without exception to all appealable judg-
motions challenging the judgment are ap- ments. The sole purpose of the separate
pealable separately from the appeal of the document requirement, enacted by a 1963
underlying judgment. See, e.g., Mariani- amendment to Rule 58, was "to establish a
Giron v. Acevedo-Ruiz, 945 F.2d 1, 3 (1st certain reference point for determining the
Cir.1 99 1) (denial of Rule 59(e) motion to timeliness of post-judgment motions and
alter or amend judgment); Creedon v. Lor- appeals." Alman v. Taunton Sportswear
ing, 249 F.2d 714, 717 (1st Cir.1957) (denial Mfg Corp., 857 F.2d 840, 843 (1st Cir.1988)
of new trial motion may be appealed de- (citing Bankers Trust Co. V. Mallis, 435
spite failure to appeal original judgment). U.S. 381, 385, 98 S.Ct. 1117, 1120, 55
Such orders therefore also constitute L.Ed.2d 357 (1978) (per curiam)). Logical-
"judgments" subject to Rule 58's separate
document requirements ly, then, the rule should be applied to the

specific order that starts the clock running.
Moreover, denials of motions made under Wihucostetapcton ftisor

Rules 50(b), 52(b), and 59(b) and (e) are Without consistent application of this for-
subject to the separate document require- mality, there would be no unambiguous
ment as well by virtue of Rule 4(a) of the signal that the time for appeal has begun
Federal Rules of Appellate Procedure. to run. But see Wright v. Preferred Re-
Rule 4(a)(4) provides that, when a timely search, 937 F.2d 1556, 1560-61 (11th Cir.
motion has been made under any of those 1991).
three Rules of Civil Procedure, the time to The need for a post-judgment "separate
appeal the underlying judgment will run document" is particularly acute in the con-
from "the entry of the order" denying or tofuue i ( motions, wch nether
granting the motion. Subsection (7) states
that, to be entered within the meaning of affect the finality of the original judgment
Rule 4(a), a judgment or order must be nor extend the time for appealing the judg-
"entered in compliance with Rules 58 and ment. Because the appeal of an order de-
79(a) of the Federal Rules of Civil Proce- nying a Rule 60(b) motion can be wholly
dure." Rule 4(a) therefore expressly im- independent of, and not linked in time to,
poses Rule 58's separate document require- the date of the underlying judgment, the
ment on denials of these motions. separate document issued for that original

judgment in no way informs a party of the
B. The Principle at Stake time to appeal the motion denial. The only

The clear mandate of the language is significant date is the date of the order
underscored by the policy behind the sepa- denying the motion. It therefore follows
rate document rule, which we believe can that, to provide certainty about the proper
be satisfied only if the provision is applied time for appeal, such an order must be

8. Although our court has never held explicitly Re Washington Pub. Power Supply Sys. Sec. Li.
that denials of post-judgment motions under tig., 823 F.2d 1349 (9th Cir.1989) (order denying
Rules 50(b) and 52(b) are final decisions appeal- motions for relief under Rule 59(e) is appeal-
able separately from the underlying judgment, able); Preble v. Johnson, 275 F.2d 275, 277 (10th
we see no basis upon which to distinguish such Cir.1960) (denial of new trial is appealable).
orders from those rendered on motions made This rule of nonappealability has two important
under Rule 59. exceptions, however: (1) if the motion involves

We recognize that this approach is at odds new matters arising after the judgment, an or-
with some authority from other circuits, which der denying the motion is'appealable, (2) when
generally allow review of orders denying post- an appeal is taken improperly from the order
judgment motions only as part of the appeal denying a post-judgment motion, the appeal is
from the underlying judgment- See 11 C. treated as if taken from the underlying judg-
Wright & A. Miller, Federal Practice and Proce- ment. 11 C. Wright & A. Miller § 2818, at 117-
dure § 2818, at 116 (1973) (collecting cases); 6A 118 & nn. 45, 46 (collecting cases). Since the
J. Moore, 3. Lucas & G. Grotheer, Jr., Moore's practical effect of these exceptions would be to
Federal Practice ¶59.15(1] at 59-288 & n. 4 permit appeals of many post-judgment orders,
(1991) (collecting cases). But see, eCg., Stephen- we see no reason to revisit our precedent gener-
son v. Calpine Conifers II, Ltd., 652 F.2d 808, 811 ally holding such rulings to be appealable inde-
(9th Cir.198 1), overruled on other grounds by In pendently.
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entered in accordance with Rule 58's re- court's ruling. This would be particularly
quirements. - true for orders on motions brought under

Although motions filed under Rules Rule 60(b). Because such motions often
50(b), 52(b), and 59(b) and (e) are more will raise issues not previously addressed
closely linked to the underlying judgment, by the court, they may well be expected to
the need for a separate document memori- elicit further discussion by the court.
alizing denials of such motions is equally Moreover, Rule 60(b) orders are reviewable
apparent. Under Fed.R.App.P. 4(a), timely only for abuse of discretion, Pagan v.
motions under Rules 50(b), 52(b) and 59 American Airlines, Inc., 534 F.2d 990, 993
suspend the finality of the original judg- (1st Cir.1976), making it reasonable to as-
ment, and the time for appeal from both sume that the court would follow a brief
that judgment and denial of the motions order with articulated reasons.
runs from the entry of the order denying We therefore believe that consistency
the motions. Thus, as in the 60(b) context, and clarity are better achieved by following
the separate document setting forth the the rules as they are written than by trying
original judgment is of no help in determin- to draft a set of exceptions or by making
ing the precise date on which the time to efforts to distinguish one type of judgment
appeal begins to run. The significant date or order from another. Accordingly, we
is the date of the order denying the motion. accept amici's recommendation that we
Because Rule 58's purpose is to ensure that adopt a uniform approach applying Rule 58
that date is precisely clear, the separate to all final orders denying and, a fortiori,
document requirement must apply to such granting post-judgment motions under
orders. Rules 50(b), 52(b), 59(b) and (e), and 60(b).

We recognize that the type of uncertain-
ty that prompted the separate document C. The Nature of a Separate Document
rule is less likely to occur with respect to [4] Even conceding the applicability of
post-judgment orders than for initial judg- the separate document rule in the post-
ments. The Advisory Committee that judgment context, one might argue that
drafted the requirement expressed particu- what the district court did in this case was
lar concern about those occasions on which enough. Rather than simply noting the
courts had issued opinions or memoranda denial on the face of the original motion,
containing "apparently directive or disposi- the court photocopied Fiore's document be-
tive words"-such as "the plaintiff's mo- fore typing the word "Denied" and affixing
tion for summary judgment is granted"- a signature and date onto it. The court
and then later signed formal judgments. thus produced a "separate" piece of pa-
In such circumstances, it was unclear per-the photocopy-to add to the record.
whether the opinions or the later orders In our view this practice does not fulfill
started the time running for appeals and the Rule 58 requirement. The concern not-
post-judgment motions. See Fed.R.Civ.P. ed by the Advisory Committee on Rules
58, Notes of Advisory Committee on Rules, stems from the uncertainty that arises
1963 Amendment. Because post-judgment when a court issues a summary disposition
motions typically will be narrowly focused that may or may not be followed by an
and fairly specific in defining the relief explanatory memorandum. A terse mar-
sought, a brief order disposing of such ginal notation inscribed on a photocopy of
motions more likely would be the court's the original motion' is insufficient to elimi-
last word on the case, and to be understood nate the possibility of confusion. It is the
as such. informality and brevity of the marginal no-

[3] Nonetheless, some risk of uncertain- tation that causes uncertainty, and whether
ty always will exist. When a court denies that notation appears on the original or a
a motion by an informal notation such as photocopy is immaterial. In our view, a
that used in this case, the parties may document originated by the court, separate
anticipate a memorandum explaining the from any other paper filed in the case, is
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necessary to communicate an unambiguous judgment motion, even if contained on a
message of finality. Accord United States "separate" photocopy of the motion, would
v. Woods, 885 F.2d 352, 353 (6th Cir.1989) serve such a purpose.
(reversing marginal grant of summary In addition, a party who treated a margin
judgment) ("A marginal order does not ade- order as final, filing an immediate notice of
quately notify a party that its time for appeal from it, could find its notice ren-
appeal has begun to run, for a party may dered a nullity if the trial court issued a
reasonably be confused as to the standing subsequent explanatory memorandum.
of its case when a decision is rendered in See Willhauck, 919 F.2d at 792 ("[A] No-
such an informal manner."). See also El- tice of Appeal which is premature '"simply
lender v. Schweiker, 781 F.2d 314, 317 (2d self-destructs" ' and should be treated as a
Cir.1986) (court order that was "merely nullity.") (quoting Griggs v. Provident
endorsed on a stipulation" probably did not Consumer Discount Co., 459 U.S. 56, 61,
meet Rule 58 requirement). 103 S.Ct. 400, 403, 74 L.Ed.2d 225 (1982)

Moreover, we believe that requiring a (quoting 9 J. Moore, B. Ward & J. Lucas,
true separate document in this context is Moore's Federal Practice 1, 204.12[1]
the approach most compatible with Su- (1982))). Causing wheels to spin for no
preme Court precedent on Rule 58. In practical purpose is also contrary to the
United States v. Indrelunas, 411 U.S. 216, Supreme Court's handling of Rule 58. See
93 S.Ct. 1562, 36 L.Ed.2d 202 (1973) (per Bankers Trust, 435 U.S. at 385, 98 S.Ct. at
curiam), the Court held that the require- 1120.
ment must be "mechanically applied," quot- Thus, for the sake of certainty and pre-
ing Professor Moore's "cogent observa- dictability-the goals of the separate doc-
tion" that the provision "'would be subject ument requirement-we think technical
to criticism for its formalism were it not compliance with the provision is as neces-
for the fact that something like this was sary in the post-judgment context as it is in
needed to make certain when a judgment disposing of the merits. Accord Akers v.
becomes effective ... ,'" id. at 220-22, 93 Ohio Dept. of Liquor Control. 902 F.2d
S.Ct. at 1564-65 (quoting 6A J. Moore, 477, 480 (6th Cir.1990) (extending Woods
Moore's Federal Practice ff 58.04[4.-2], at rejection of marginal decision as final to
58-161 (1972)). The Court's later decision post-judgment context). See also 6A J.
in Bankers Trust, 435 U.S. at 381, 98 S.Ct. Moore, J. Lucas & G. Grotheer, Jr.,
at 1117, relaxed the technicality of the rule Moore's Federal Practice 11 58.05[2] at 58-
only in circumstances in which the right to 63 & n. 23 (1991) (When a post-judgment
appeal would be aided-as when a party motion is denied, "the better practice would
timely appealed, without objection from its be to follow the separate document require-
adversary, from a judgment that technical- ment...."). But see Wikoff v. Vander-
ly was not final. veld, 897 F.2d 232, 236 (7th Cir.1990) (a

This precedent suggests that a less for- "minute order" suffices when the judge
mal approach for applying Rule 58's sepa- denies a request to alter judgment but is
rate document requirement should be un- insufficient when court grants motion and
dertaken only for the purpose of alleviating amends original judgment); Hollywood v.
inconvenience or hardship caused to appel- City of Santa Maria, 886 F.2d 1228, 1231-
lants by the rule's hypertechnicality. We 32 (9th Cir.1989) (Rule 58 does not always
do not see how a standard rule assigning require separate document in post-judg-
finality to a marginal denial of a post- ment context).9

9. In City of Santa Maria, the Ninth Circuit re- memorandum for post-judgment motions. 886
fused to require the district judge to issue a F.2d at 1231. This decision, although at odds
document separate from its nine-page order de- with our conclusion that post-judgment motions
nying a Rule 59 motion. The circuit held that, should be treated identically with judgments on
unlike for judgments on the merits, Rule 58 did the merits, is not necessarily inconsistent with
not require that there be a 'separate, one sen- our holding that a photocopy of a marginal
tence order' in addition to a lengthy opinion or notation is insufficient. It is not at all clear that
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- We do not expect that strict application III.

of Rule 58 will result in a significantly [5 6] If we were to hold without quali-

heavier burden for district courts that until ficati 6 haI w w er t hl tot quali-
now have creted a separae document b fication that a Judgment is not final until

now ha~ve created a separate document by tecutise eaaedcmnw

typing their disposition on a photocopy of the court issues a separate document, we
typing their dipsiwould open up the possibility that long

the original motion. Technology makes a dormant cases could be revived years after

true separate document easy to produce. the parties had considered them to be over.

Presumably, the district court has saved See Wright v. Preferred Research, Inc.,

(or easily could save) the computer file with 937 F.2d 1556, 1560 (11th Cir.1991). We

the case heading from its final judgment hasten to shut off that prospect. It is well-

document, and it will take minimal effort to established that parties may waive techni-

make appropriate revisions for the post- cal application of the separate document

judgment context. See Carter v. Beverly requirement. See Bankers Trust, 435 U.S.

Hills Savings and Loan Ass'n, 884 F.2d at 387-88, 98 S.Ct. at 1121-22; Willhauck,

1186, 1191 (9th Cir.1989) ("[flt is very sim- 919 F.2d at 792.10 We believe it appropri-

ple to comply with Rule 58. A judgment or ate, absent exceptional circumstances, to

an order signed by the judge or clerk that infer waiver where a party fails to act

is a separate document and labeled as a within three months of the court's last or-

judgment or order would clearly comply."). der in the case. When a party allows a

Moreover, under Rule 58(1), it is primari- case to become dormant for such a pro-

ly the responsibility of the clerk, not the longed period of time, it is reasonable to

court, to prepare the separate document. presume that it views the case as over. A

Under that subsection, when a party is party wishing to pursue an appeal and

awarded a sum certain or costs, or when all awaiting the separate document of judg-

relief is denied, "the clerk, unless the court ment from the trial court can, and should,

otherwise orders, shall forthwith prepare, within that period file a motion for entry of

sign, and enter the judgment without judgment. This approach will guard

awaiting any direction by the court." In against the loss of review for those actual-

other circumstances, the court's obligation ly desiring a timely appeal while prevent-

is only to "promptly approve the form of ing resurrection of litigation long treated

judgment." See Fed.R.Civ.P. 58(2). as dead by the parties.11

Accordingly, we conclude that a marginal

notation, even when affixed to a photocopy IV.

of the motion, does not satisfy the separate (7] Our preceding discussion makes it

document requirement. clear that the district court's June 27 denial

We add that if a more effective and of Fiore's 60(b) motion technically was not

convenient governance of appeals from de- final. Defendants argue that Fiore never-

nials of post-judgment motions can be de- theless is foreclosed from filing an appeal

vised, the responsibility for considering because his request for a separate doc-

change would lie with the appropriate ument came too late, after he already had

Rules Committees of the Judicial Confer- waived the Rule 58 requirement. Accord-

ence of the United States. ing to defendants, waiver occurred when

the 9th Circuit would hold that a marginal nota- Rule 58's technical requirements should be re.

tion would satisfy the 'separate document' re- laxed only to assist an appeal, not to foreclose

quirement. one. See supra at 235. Allowing a party to use

10. An-appellant may be deemed to have waived the separate dacumeal weould not serve Rule 8's

the requirement when, despite the lack of a purpose of protecting against mistakenly ill-

separate document, it filed a timely appeal timed appeals. The three-month period general.

based on the date of the Judgment. ly should ensure that a failure to appeal was a

11. We see no conflict between this conclusion matter of choice, not confusion, and any further

and Supreme Court precedent suggesting that delay in finality would serve no one's interest.
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Cite as 960 Fd 229 (Ist COr. 1992)

Fiore filed a motion for reconsideration of that he did not request a formal final judg-

the June 27 decision and asked this court ment until he was ready to seek review in

for an extension of time to file an appeal this court in no way demonstrates an intent

covering that decision. to waive the protections of the require-

We disagree that these actions amounted ment. Accord Hughes v. Halifax County

to waiver. Both the Supreme Court and School Bd., 823 F.2d 832, 836 (4th Cir.1987)

our own court have emphasized that the (rejecting waiver argument where party

separate document requirement "should al- "filed a motion for entry of judgment,

ways be interpreted 'to prevent loss of the clearly indicating that he did not view the

right to appeal, not to facilitate loss,'" district court's order as its final judg-

Willhauck, 919 F.2d at 792 (quoting Bank- ment").
ers Trust, 435 U.S. at 386, 98 S.Ct. at 1121). The district court therefore was obliged

See also 6A Moore's Federal Practice to enter final judgment on the June 27

11 58.02.1[2], at 58-20; Spann v. Colonial decision pursuant to Rules 58 and 79(a), as

Village, Inc., 899 F.2d 24, 32 (D.C.Cir. it did following the panel decision." We, in

1990); Matter of Seiscom Delta, Inc., 857 turn, must now confront Fiore's appeal on

F.2d 279, 283 (5th Cir.1988). Consistent the merits.
with this principle, we have held more than
once that a party's decision to move for- V.
ward with a case in a manner suggesting
satisfaction with a non-final judgment does [8] The district court granted summary

not preclude the party from later contest- judgment for defendants in March 1990

ing the finality of that judgment. See based on the doctrine of collateral estoppel,

Willhauck, 919 F.2d at 792; Alman, 857 ruling that Fiore could not relitigate the

F.2d at 845. See also Indrelunas, 411 U.S. fact that he had engaged in sexually inap-

at 221, 93 S.Ct. at 1564 (government's earli- propriate behavior toward his daughter,

er appeal does not foreclose its argument Katie.13 Because the court viewed Fiore's

that there had been no appealable judg- negligence claim as premised solely on the

ment). defendants' having improperly taught Ka-

This case presents an even stronger ba- tie that he abused her, the court concluded

sis for rejecting waiver than did our previ- that the claim was without foundation.
ous decisions. The appellants in both Will- Fiore's Rule 60(b) motion proposed a new

hauck and Alman actually had filed ap- complaint that would bypass the issue of

peals, unsuccessful on other grounds, of his conduct toward Katie. While deleting
the decisions they subsequently argued reference to his innocence, the complaint
were not final. In this case, however, would add a paragraph alleging that defen-

Fiore never filed an appeal of the judgment dants' tactics permanently alienated Katie
he claims lacks finality. Neither of the from him and thus "constituted a tortious

actions assertedly demonstrating waiver- and unjustifiable interference with [their]

his motion for reconsideration and his re- relationship." See 11 22 of (proposed) Third
quest to this court for an extension of time Amended Complaint (filed June 15, 1990).

to appeal-show acquiescence with the non- He offered in support of his motion the
final decision. The motion for reconsidera- newly obtained opinion of a psychologist,

tion presumably was designed to eliminate who Fiore claimed would testify that defen-

the need for appeal of the Rule 60(b) judg- dants' treatment of Katie was negligent

ment, while the request for an extension of regardless of whether he had engaged in

time was intended to protect his right to sexually inappropriate behavior towards

consolidate appeals, if necessary. The fact her.

12. Following the district court's issuance of the 13. In the course of trying the Fiores' divorce

separate document, Fiore appealed the denial of action, a Connecticut court had determined that
the Rule 60(b) motion to this court. We consol- Fiore had, in fact, engaged in such behavior.
idated that appeal with the en banc review of
the procedural question.
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This was the motion the court originally tion that Fiore had harmed her. This theo-

denied by means of a margin order. The ry was precisely what the district court had

district court's later explanation stated, in rejected on collateral estoppel grounds, and

pertinent part, as follows: why the court undoubtedly felt that it

First of all, I note that June 27, 1990 could rest on its earlier rationale in reject-

was not the first time that I denied plain- ing the Rule 60(b) motion.

tiff's motion to file a third amended com- The new complaint did focus more specif-

plaint. I already addressed the issue ically on the type of therapy used to treat

when I granted the defendants' motion Katie, and the allegations in 11 22 could be

for summary judgment on March 19, construed to assert that defendants' im-

1990. Accordingly, I stand by the rea- proper technique caused a degree of alien-

sons articulated in my Memorandum and ation between himself and Katie unwar-

Order of March 19, 1990. ranted by his sexually abusive behavior

Fiore argues that, whatever the merit of toward her. We cannot fault the district

his 60(b) motion, it was an abuse of discre- court for failing to adopt this interpretation

tion for the court to reject it based on the of the new complaint, however, in light of

prior reasoning since the motion was spe- the language in 11 23 continuing to link de-

cifically drafted to remedy the collateral fendants' negligence to their having taught

estoppel problem identified in the earlier Katie that plaintiff sexually abused her.

order.

We acknowledge that the district court's [91 Moreover, we doubt that the district

brief reference to its earlier reasoning ap- court would-or should-have reopened the

pears facially non-responsive to Fiore's mo- case under Rule 60(b) to permit Fiore to

tion. Our comparison of the proposed pursue such a claim. Defendants' motion

amended complaint with the earlier version for summary judgment had been based, in

persuades us, however, that the court acted part, on the doctrine of collateral estoppel.

within its discretion in denying the motion. Fiore therefore had notice long before the

The new matter that Fiore sought to intro- case reached final judgment that the dis-

duce focused on the therapeutic approach trict court might rule on that ground.

chosen to treat Katie, which involved ef- Hence, there was no reason for waiting

forts by defendants to elicit angry feelings until after the judgment to offer, as an

from her toward her father. In 1 22, Fiore alternative approach, the expert opinion

challenged this approach as "inappropriate, and recharacterized version of the negli-

ineffective and damaging," and complained gence claim. In such circumstances, we

that it "taught the child to hate the plain- see no basis for disturbing the finality of

tiff thus permanently alienating her from the judgment.

[himr]." 
We therefore affirm the district court's

In the next paragraph, however, Fiore denial of Fiore's Rule 60(b) motion.

retained the allegation from the earlier The judgment in No. 91-1027 is re-

complaint that "defendants negligently versed, and the judgment in No. 91-1842

taught Katie that the plaintiff had sexually is affirmed- No costs.

abused her." Compare 1 23 of (proposed)

Third Amended Complaint (filed June 15, APPENDIX

1990) with 1 25 of (proposed) Third Amend-

ed Complaint (filed Feb. 5, 1990). Thus, SEPARATE DOCUMENTS ON POST-

while the new complaint eliminated the ex- PRJUDGMENT MOTIONS

plicit assertion that Fiore had never abused

his daughter, see 1f 23 of Third Amended Recognizing the practical importance of

Complaint (filed Feb. 5, 1990), it neverthe- routinely faithful compliance with the rules

less reiterated the theory that defendants' as we have interpreted them-on the part

negligence stemmed from their treating the of judges, magistrate judges and clerical

child based on the inappropriate assump- personnel-we highlight the following:
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Cite as96W F.2d 239 (lstCir. 1992)

APPENDIX-Continued

1. Any order denying (as well as grant- Charles M. THIBEAULT,

ing) post-judgment motions under Rules Plaintiff, Appellant,

50(b), 52(b), 59(b) and (e), and 60(b) of the v.

Federal Rules of Civil Procedure must be SQUARE D COMPANY,

set forth on a "separate document." Defendant, Appellee.

2. A "separate document" is a doc- No. 91-2026.

ument originated by the court, not a party,

separate from any other paper filed in the United States Court of Appeals,

case. A marginal note on a copy of a First Circuit.

motion, for example, will not suffice. Nor- Argd Feb 5 1992

mally, under Rule 58(1), clerks should draft gue eb. ,

the document for the judge's approval. Decided March 30, 1992.

3. If a party appeals a judgment that

complies with the requirements of Rule 58 Plaintiff whose arm was crushed by

except that for a separate document punch press brought product liabilit. suit

a. within a period that would make against manufacturer of foot switch for

the appeal timely if judgment had been press. The United States District Court

entered on a "separate document," we for the District of Massachusetts, William

will not dismiss the appeal for lack of G. Young, J., entered summary judgment

such a document but will deem the appel- in favor of manufacturer, and plaintiff ap-

lant to have waived his right to it. pealed. The Court of Appeals, Selya, Cir-

b. after the period in subparagraph cuit Judge, held that: (1) District Court

(a) but within three months of the final acted permissibly in electing to hear and

action in the case, as set forth in subpar- determine summary judgment motion at

agraph (a), we will deem appellant to final pretrial conference, and (2) District

have waived the right to a "separate Court did not abuse its discretion in pre-

document." If, however, no appeal has cluding expert testimony proffered by

been filed, the party will be free to argue plaintiff as sanction for plaintiff's tardiness

that judgment has not yet been "en- M supplementing interrogatory answers

tered" as Rule 58 requires, and that the and for changing case concept on eve of

time to file an appeal therefore has not trial.

yet begun to run. If, before appealing, Affirmed.

the party files a motion to set forth the

judgment on a "separate document," the

district court should do so. 1. Federal Civil Procedure e-2553

c. more than three months after the Summary judgment in product liability

last action in the case, we shall, absent case was not premature, notwithstanding

exceptional circumstances, deem the par- plaintiff's claim that he was afforded insuf-

ty to have waived his right to a judgment ficient time for discovery, where case had

entered on a separate document. Such been pending for well over two and one-

an appeal therefore will be dismissed as half years.

untimely. untimely. ~~~~~2. Federal Courts e768, 792

Court of Appeals reviews district

court's decisions concerning pretrial mat-

ters, such as docket control and case

management with a deferential mien; ap-

pellant carries burden of showing an abuse

of discretion, and the burden is a heavy

one.
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United States Court of Appeals for the Tenth Circuit
OFFICE OF THE CLERK

Byron White United States Courthouse
1823 Stout Street

Denver, Colorado 80257

Patrick J. Fisher, Jr. (303) 844-3157 Elisabeth A. Shumaker

Clerk of Court Chief Deputy Clerk

September 15, 1997

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Administrative Office of the

United States Courts
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Mr. McCabe:

The Methods Analysis Program (MAP) was created by the Judicial Conference

Committee on Judicial Resources and the Economy Subcommittee of its Committee on the

Budget to provide the federal courts with suggestions for practices and approaches that might

enable them to accomplish work with reduced resources, and to foster the implementation

of more efficient and effective practices in court operations. I have enclosed an explanatory

brochure prepared by the Administrative Office's Staffing Requirements and Analysis

Branch (SRAB).

The Appellate MAP working group produced a list of 115 recommendations which

have been approved by all the appellate clerks and senior staff attorneys. The complete list

is available from SRAB or on the J-Net (the federal judicial intranet site). Among the

recommendations were nine suggestions for amendments to the Federal Rules of Appellate

Procedure.

I have set them out below exactly as they were approved.

RULE PROPOSALS AND CHANGES

A. Simplify caption process or clarify Federal Rule of Appellate Procedure 12

Discussion: Federal Rule of Appellate Procedure 12 requires the appellate court to docket \q- :§
a case ". . . under the title given to the action in the district court, with the appellant

identified as such ... ." The rule makes the entry of case opening data tedious, difficult, and

time-consuming when the district court captions are long, and the case has multiple crass,



Peter G. McCabe, September 17, 1997, Page 2

coulter, and third-parties, or many of the parties to the district court case have been dismissed
or are no longer interested in the case. There are sometimes hundreds of parties in a district
court caption, while only a few of those parties are actual parties to an appeal. The caption
for the real parties on appeal is often buried in listings of non-parties, which are hard to 0
decipher; this causes confusion for the parties and the judges. Often parties are added to or
deleted from the district court case but the district court docket is not updated.

Better Practice: Amend Rule 12 to require the appellate caption to specify only participants
in the appeal (appellants and appellees).

Better Practice: Adopt a local rule or a Federal Rule of Appellate Procedure to require the
district court to correct the caption and certify it as the true caption for the appeal.

B. Identification of all parties and counsel in notice of appeal

Discussion: When opening a case, case processors need to know which parties are appellants
and appellees. Because Federal Rule of Appellate Procedure 3 does not require attorneys or
pro se litigants to identify in the notice of appeal all parties on appeal by name, or to identify
counsel, case processors have a difficult time determining who to name as appellees in a case
with multiple parties and issues. Also, the provision in Rule 3 which allows an attorney to
describe the parties as "defendants" or "plaintiffs" and add "et al.," but follow with a
representation statement, is not helpful. It makes the case opening process difficult, causes
duplication of work, and results in additional paper processing and extra postage costs in
sending out caption corrections. Because Rule 3 does not require notices of appeal to contain
all the information needed by the appeals court, the case processors may enter an incorrect
caption; this may result in non-listed parties filing documents, briefs being filed under
another caption, and much confusion and more work for other court units.

Better Practice: Adopt a Federal Rule of Appellate Procedure or a local rule requiring the
appellant to file with the notice of appeal a statement listing all parties to the appeal, counsel,
and addresses for counsel and unrepresented parties.

C. Updated docket entries and copies of post-judgment orders

Discussion: Federal Rule of Appellate Procedure 3(d) provides that the district court will
send copies of docket entries after the notice of appeal is filed, but does not set a time period
for sending copies of documents filed after the notice of appeal. The rule should be amended
to require the district court to send a copy of any order regarding a certificate of
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court caption, while only a few of those parties are actual parties to an appeal. The caption

for the real parties on appeal is often buried in listings of non-parties, which are hard to

decipher; this causes confusion for the parties and the judges. Often parties are added to or

deleted from the district court case but the district court docket is not updated.

Better Practice: Amend Rule 12 to require the appellate caption to specify only participants

in the appeal (appellants and appellees).

Better Practice: Adopt a local rule or a Federal Rule of Appellate Procedure to require the

district court to correct the caption and certify it as the true caption for the appeal.

B. Identification of all parties and counsel in notice of appeal

Discussion: When opening a case, case processors need to know which parties are appellants

and appellees. Because Federal Rule of Appellate Procedure 3 does not require attorneys or

pro se litigants to identify in the notice of appeal all parties on appeal by name, or to identify

counsel, case processors have a difficult time determining who to name as appellees in a case

with multiple parties and issues. Also, the provision in Rule 3 which allows an attorney to

describe the parties as "defendants" or "plaintiffs" and add "et al.," but follow with a

representation statement, is not helpful. It makes the case opening process difficult, causes

duplication of work, and results in additional paper processing and extra postage costs in

sending out caption corrections. Because Rule 3 does not require notices of appeal to contain

all the information needed by the appeals court, the case processors may enter an incorrect

caption; this may result in non-listed parties filing documents, briefs being filed under

another caption, and much confusion and more work for other court units.

Better Practice: Adopt a Federal Rule of Appellate Procedure or a local rule requiring the

appellant to file with the notice of appeal a statement listing all parties to the appeal, counsel,

and addresses for counsel and unrepresented parties.

C. Updated docket entries and copies of post-judgment orders

Discussion: Federal Rule of Appellate Procedure 3(d) provides that the district court will

send copies of docket entries after the notice of appeal is filed, but does not set a time period -

for sending copies of documents filed after the notice of appeal. The rule should be amended

to require the district court to send a copy of any order regarding a certificate of
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appealability, IFP, appointment of counsel, and any other post-judgment order, to the

appellate court within a specified period of time. c1 L

Better Practice: Amend Fed. R. App. P. 3(d) to set time periods for forwarding updated

docket entries to the appellate court.

Better Practice: Adopt a local rule requiring the district court to forward copies of

post-judgment orders or rulings within a specified time after entry on the docket.

D. Captions in complex cases

Discussion: It is difficult and time consuming to docket appeals in complex cases, such as

class actions, multidistrict litigation, and complex bankruptcy cases, because district courts,

bankruptcy courts, and bankruptcy appellate panels (BAP) do not follow uniform procedures

and/or do not list all parties on their docket sheets. The deputy clerk must contact the district

court, bankruptcy court, or BAP to obtain information about parties before docketing the

appeal.

Future Practice: Establish a nationwide standard for district court, bankruptcy court, and

bankruptcy appellate panel captioning of class actions, multidistrict litigation, and complex

bankruptcy cases so that all parties are listed on the docket sheet or party list. May require
a rule change.

E. Federal Rule of Appellate Procedure 25. Filing or rejection of defective documents

Discussion: Revised Federal Rule of Appellate Procedure 25 states that "the clerk must not
refuse to accept for filing any paper presented for that purpose solely because it is not

presented in proper form as required by these rules or by any local rules or practices." This
rule divests the clerk of authority formerly delegated by the court to enforce local rules with
respect to defective documents.

Better Practice: Return to the former version of Rule 25, which enabled the clerk to reject

defective documents.

Better Practice: Adopt a local rule which provides that when a document does not comply
with the rules, the clerk shall nonetheless file the document but notify the party of the defect.
Either a judge, a panel, or the clerk (by delegated authority) can strike the document if the
defect is not timely cured.
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United States Court of Appeals for the Tenth Circuit
OFFICE OF THE CLERK

Byron White United States Courthouse
1823 Stout Street

Denver, Colorado 80257

Patrick J. Fisher, Jr. (303) 844-3157 Elisabeth A. Shunaker

Clerk of Court Chief Deputy Clerk

September 15, 1997

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

Administrative Office of the
United States Courts

Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Mr. McCabe:

The Methods Analysis Program (MAP) was created by the Judicial Conference
Committee on Judicial Resources and the Economy Subcommittee of its Committee on the
Budget to provide the federal courts with suggestions for practices and approaches that might
enable them to accomplish work with reduced resources, and to foster the implementation
of more efficient and effective practices in court operations. I have enclosed an explanatory
brochure prepared by the Administrative Office's Staffing Requirements and Analysis
Branch (SRAB).

The Appellate MAP working group produced a list of 115 recommendations which
have been approved by all the appellate clerks and senior staff attorneys. The complete list
is available from SRAB or on the J-Net (the federal judicial intranet site). Among the
recommendations were nine suggestions for amendments to the Federal Rules of Appellate
Procedure.

I have set them out below exactly as they were approved.

RULE PROPOSALS AND CHANGES

A. Simplify caption process or clarify Federal Rule of Appellate Procedure 12

Discussion: Federal Rule of Appellate Procedure 12 requires the appellate court to docket
a case ". . . under the title given to the action in the district court, with the appellant
identified as such .. . ." The rule makes the entry of case opening data tedious, difficult, and
time-consuming when the district court captions are long, and the case has multiple crass,
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appealability, lFP, appointment of counsel, and any other post-judgment order, to the
appellate court within a specified period of time.

Better Practice: Amend Fed. R. App. P. 3(d) to set time periods for forwarding updated
docket entries to the appellate court.

Better Practice: Adopt a local rule requiring the district court to forward copies of
post-judgment orders or rulings within a specified time after entry on the docket.

D. Captions in complex cases

Discussion: It is difficult and time consuming to docket appeals in complex cases, such as
class actions, multidistrict litigation, and complex bankruptcy cases, because district courts,
bankruptcy courts, and bankruptcy appellate panels (BAP) do not follow uniform procedures
and/or do not list all parties on their docket sheets. The deputy clerk must contact the district cl 5
court, bankruptcy court, or BAP to obtain information about parties before docketing the
appeal.

Future Practice: Establish a nationwide standard for district court, bankruptcy court, and
bankruptcy appellate panel captioning of class actions, multidistrict litigation, and complex
bankruptcy cases so that all parties are listed on the docket sheet or party list. May require
a rule change.

E. Federal Rule of Appellate Procedure 25. Filing or rejection of defective documents

Discussion: Revised Federal Rule of Appellate Procedure 25 states that "the clerk must not
refuse to accept for filing any paper presented for that purpose solely because it is not
presented in proper form as required by these rules or by any local rules or practices." This
rule divests the clerk of authority formerly delegated by the court to enforce local rules with
respect to defective documents.

Better Practice: Return to the former version of Rule 25, which enabled the clerk to reject
defective documents.

Better Practice: Adopt a local rule which provides that when a document does not comply
with the rules, the clerk shall nonetheless file the document but notify the party of the defect.
Either a judge, a panel, or the clerk (by delegated authority) can strike the document if the
defect is not timely cured.
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United States Court of Appeals for the Tenth Circuit
OFFICE OF THE CLERK

Byron White United States Courthouse
1823 Stout Street

Denver, Colorado 80257
Patrick J. Fisher, Jr. (303) 844-3157 Elisabeth A. Shunaker

Clerk of Court Chief Deputy Clerk

September 15, 1997

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Administrative Office of the

United States Courts
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Mr. McCabe:

The Methods Analysis Program (MAP) was created by the Judicial Conference
Committee on Judicial Resources and the Economy Subcommittee of its Committee on the
Budget to provide the federal courts with suggestions for practices and approaches that might
enable them to accomplish work with reduced resources, and to foster the implementation
of more efficient and effective practices in court operations. I have enclosed an explanatory
brochure prepared by the Administrative Office's Staffing Requirements and Analysis
Branch (SRAB).

The Appellate MAP working group produced a list of 115 recommendations which
have been approved by all the appellate clerks and senior staff attorneys. The complete list
is available from SRAB or on the J-Net (the federal judicial intranet site). Among the
recommendations were nine suggestions for amendments to the Federal Rules of Appellate
Procedure.

I have set them out below exactly as they were approved.

RULE PROPOSALS AND CHANGES

A. Simplify caption process or clarify Federal Rule of Appellate Procedure 12

Discussion: Federal Rule of Appellate Procedure 12 requires the appellate court to docket
a case ". . . under the title given to the action in the district court, with the appellant
identified as such .... " The rule makes the entry of case opening data tedious, difficult, and
time-consuming when the district court captions are long, and the case has multiple crass,
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appealability, IFP, appointment of counsel, and any other post-judgment order, to the
appellate court within a specified period of time.

Better Practice: Amend Fed. R. App. P. 3(d) to set time periods for forwarding updated
docket entries to the appellate court.

Better Practice: Adopt a local rule requiring the district court to forward copies of
post-judgment orders or rulings within a specified time after entry on the docket.

D. Captions in complex cases

Discussion: It is difficult and time consuming to docket appeals in complex cases, such as
class actions, multidistrict litigation, and complex bankruptcy cases, because district courts,
bankruptcy courts, and bankruptcy appellate panels (BAP) do not follow uniform procedures
and/or do not list all parties on their docket sheets. The deputy clerk must contact the district
court, bankruptcy court, or BAP to obtain information about parties before docketing the
appeal.

Future Practice: Establish a nationwide standard for district court, bankruptcy court, and
bankruptcy appellate panel captioning of class actions, multidistrict litigation, and complex
bankruptcy cases so that all parties are listed on the docket sheet or party list. May require
a rule change.

E. Federal Rule of Appellate Procedure 25. Filing or rejection of defective documents

Discussion: Revised Federal Rule of Appellate Procedure 25 states that "the clerk must not
refuse to accept for filing any paper presented for that purpose solely because it is not
presented in proper form as required by these rules or by any local rules or practices." This
rule divests the clerk of authority formerly delegated by the court to enforce local rules with
respect to defective documents.

Better Practice: Return to the former version of Rule 25, which enabled the clerk to reject
defective documents.

Better Practice: Adopt a local rule which provides that when a document does not comply
with the rules, the clerk shall nonetheless file the document but notify the party of the defect.
Either a judge, a panel, or the clerk (by delegated authority) can strike the document if the
defect is not timely cured.
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United States Court of Appeals for the Tenth Circuit
OFFICE OF THE CLERK

Byron White United States Courthouse
1823 Stout Street

Denver, Colorado 80257

Patrick J. Fisher, Jr. (303) 844-3157 Ellsabeth A. Shunaker

Clerk of Court 
Chief Deputy Clerk

September 15, 1997

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

Administrative Office of the
United States Courts

Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Mr. McCabe:

The Methods Analysis Program (MAP) was created by the Judicial Conference

Committee on Judicial Resources and the Economy Subcommittee of its Committee on the

Budget to provide the federal courts with suggestions for practices and approaches that might

enable them to accomplish work with reduced resources, and to foster the implementation

of more efficient and effective practices in court operations. I have enclosed an explanatory

brochure prepared by the Administrative Office's Staffing Requirements and Analysis

Branch (SRAB).

The Appellate MAP working group produced a list of 115 recommendations which

have been approved by all the appellate clerks and senior staff attorneys. The complete list

is available from SRAB or on the J-Net (the federal judicial intranet site). Among the

recommendations were nine suggestions for amendments to the Federal Rules of Appellate

Procedure.

I have set them out below exactly as they were approved.

RULE PROPOSALS AND CHANGES

A. Simplify caption process or clarify Federal Rule of Appellate Procedure 12

Discussion: Federal Rule of Appellate Procedure 12 requires the appellate court to docket

a case ". . . under the title given to the action in the district court, with the appellant

identified as such . ... " The rule makes the entry of case opening data tedious, difficult, and

time-consuming when the district court captions are long, and the case has multiple crass,
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F. Continuation of CJA counsel on appeal

Discussion: Some criminal plans and/or local rules state that counsel who represented the

client in the district court, whether retained or appointed, will continue on appeal until

relieved by the appellate court. Continuing counsel through the appeal is efficient because

counsel is already familiar with the case, and will be able to prepare briefs and argument

more quickly for less money. Further, this will prevent the appellant from being abandoned

on appeal.

Better Practice: Implement a Federal Rule of Appellate Procedure or local rule to continue

counsel on appeal until/unless relieved by the appellate court.

Better Practice: Implement a Federal Rule of Appellate Procedure or a local rule requiring

counsel to protect the client's right to appeal by filing a timely notice of appeal if the client

wishes to proceed.

Better Practice: Implement a Federal Rule of Appellate Procedure or a local rule requiring

counsel to present any motion to withdraw to the appellate court and to take all steps to

perfect the appeal until/unless the motion is granted.

G. Counsel's obligation to represent criminal defendant through filing of notice of

appeal (applies to both retained and CJA-appointed counsel)

Discussion: Many lawyers abandon criminal defendants after sentencing, believing they have

fulfilled their duty. District courts sometimes grant motions to withdraw prior to the filing

of notices of appeal. This results in the filing of pro se notices of appeal, untimely appeals,

and the loss of appeal rights. Those who appeal pro se must be guided in the procedure for

filing for pauper status. This often causes delay in the processing of criminal appeals.

Better Practice: Adopt a Federal Rule of Appellate Procedure or a local rule stating that

counsel is responsible for continuing representation of the defendant until relieved by the

court of appeals; district court should not permit withdrawal of counsel before filing a notice

of appeal absent extraordinary circumstances.
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United States Court of Appeals for the Tenth Circuit
OFFICE OF THE CLERK

Byron White United States Courthouse
1823 Stout Street

Denver, Colorado 80257

Patrick J. Fisher, Jr. (303) 844-3157 Elisabeth A. Shumaker

Clerk of Court 
Chief Deputy Clerk

September 15, 1997

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Administrative Office of the

United States Courts
Thurgood Marshall Federal Judiciary Building

One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Mr. McCabe:

The Methods Analysis Program (MAP) was created by the Judicial Conference

Committee on Judicial Resources and the Economy Subcommittee of its Committee on the

Budget to provide the federal courts with suggestions for practices and approaches that might

enable them to accomplish work with reduced resources, and to foster the implementation

of more efficient and effective practices in court operations. I have enclosed an explanatory

brochure prepared by the Administrative Office's Staffing Requirements and Analysis

Branch (SRAB).

The Appellate MAP working group produced a list of 115 recommendations which

have been approved by all the appellate clerks and senior staff attorneys. The complete list

is available from SRAB or on the J-Net (the federal judicial intranet site). Among the

recommendations were nine suggestions for amendments to the Federal Rules of Appellate

Procedure.

I have set them out below exactly as they were approved.

RULE PROPOSALS AND CHANGES

A. Simplify caption process or clarify Federal Rule of Appellate Procedure 12

Discussion: Federal Rule of Appellate Procedure 12 requires the appellate court to docket

a case ". . . under the title given to the action in the district court, with the appellant

identified as such . . . ." The rule makes the entry of case opening data tedious, difficult, and

time-consuming when the district court captions are long, and the case has multiple crass,
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F. Continuation of CJA counsel on appeal

Discussion: Some criminal plans and/or local rules state that counsel who represented the

client in the district court, whether retained or appointed, will continue on appeal until

relieved by the appellate court. Continuing counsel through the appeal is efficient because

counsel is already familiar with the case, and will be able to prepare briefs and argument

more quickly for less money. Further, this will prevent the appellant from being abandoned

on appeal.

Better Practice: Implement a Federal Rule of Appellate Procedure or local rule to continue

counsel on appeal until/unless relieved by the appellate court.

Better Practice: Implement a Federal Rule of Appellate Procedure or a local rule requiring

counsel to protect the client's right to appeal by filing a timely notice of appeal if the client

wishes to proceed.

Better Practice: Implement a Federal Rule of Appellate Procedure or a local rule requiring

counsel to present any motion to withdraw to the appellate court and to take all steps to

perfect the appeal until/unless the motion is granted.

G. Counsel's obligation to represent criminal defendant through filing of notice of

appeal (applies to both retained and CJA-appointed counsel)

Discussion: Many lawyers abandon criminal defendants after sentencing, believing they have

fulfilled their duty. District courts sometimes grant motions to withdraw prior to the filing 9

of notices of appeal. This results in the filing of pro se notices of appeal, untimely appeals,

and the loss of appeal rights. Those who appeal pro se must be guided in the procedure for

filing for pauper status. This often causes delay in the processing of criminal appeals.

Better Practice: Adopt a Federal Rule of Appellate Procedure or a local rule stating that

counsel is responsible for continuing representation of the defendant until relieved by the

court of appeals; district court should not permit withdrawal of counsel before filing a notice

of appeal absent extraordinary circumstances.
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United States Court of Appeals for the Tenth Circuit
OFFICE OF THE CLERK

Byron White United States Courthouse
1823 Stout Street

Denver, Colorado 80257Patrick J. Fisher, Jr. (303) 844-3157 Elsabeth A. ShunakerClerk of Court 
Chief Deputy Clerk

September 15, 1997

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

Administrative Office of the
United States Courts

Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Mr. McCabe:

The Methods Analysis Program (MAP) was created by the Judicial Conference
Committee on Judicial Resources and the Economy Subcommittee of its Committee on the
Budget to provide the federal courts with suggestions for practices and approaches that might
enable them to accomplish work with reduced resources, and to foster the implementation
of more efficient and effective practices in court operations. I have enclosed an explanatory
brochure prepared by the Administrative Office's Staffing Requirements and Analysis
Branch (SRAB).

The Appellate MAP working group produced a list of 115 recommendations which
have been approved by all the appellate clerks and senior staff attorneys. The complete list
is available from SRAB or on the J-Net (the federal judicial intranet site). Among the
recommendations were nine suggestions for amendments to the Federal Rules of Appellate
Procedure.

I have set them out below exactly as they were approved.

RULE PROPOSALS AND CHANGES

A. Simplify caption process or clarify Federal Rule of Appellate Procedure 12

Discussion: Federal Rule of Appellate Procedure 12 requires the appellate court to docket
a case . . . under the title given to the action in the district court, with the appellant
identified as such . . . ." The rule makes the entry of case opening data tedious, difficult, and
time-consuming when the district court captions are long, and the case has multiple crass,
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H. Service of petition on respondent in agency cases

Discussion: In agency cases, the rules require the petitioner to serve a copy of the petition

for review on all parties who participated in the proceedings before the agency other than the

respondents, and file with the appellate clerk a list of those so served. Consequently, the

service list does not include the names and addresses of the agency respondents to be served

by the clerk. This makes case opening and serving the respondents difficult for the appellate

court.

The Federal Rules of Appellate Procedure or local rules should require the petitioner to file q

a service list which includes not only the names of the parties in the agency proceedings, but

also the names and addresses of the respondent to be served by the clerk. Additionally, it

would be helpful to require the petitioner to attach a copy of the agency order to the petition

for review.

Better Practice: Amend Federal Rule of Appellate Procedure 15 or establish a local rule to

require the petitioner to file a service list which includes not only the names of the parties

in the agency proceedings, but also the names and addresses of the respondent to be served

by the clerk.

Better Practice: Amend the Federal Rules of Appellate Procedure or establish a local rule

requiring the petitioner to attach a copy of the agency order to the petition for review.

[I. Omitted]

J. Advance notice in imminent death penalty and emergency appeals

Discussion: The appellate court must have advance notification of all actions in imminent

death penalty cases which require immediate action. Counsel for the parties, the governor's

office, the state attorney general's office, the United States Attorney's office, and the district

courts must be in immediate contact with the appeals court when there is a change in the case

status. The parties must pre-file with the appellate court copies of state court records and all

filings presented to the district court.

To enable appropriate response to emergency filings, counsel should contact the clerk in

advance to discuss the nature of the emergency and receive special instructions.

Better Practice: Adopt a Federal Rule of Appellate Procedure or a local rule requiring the

parties to provide the appellate court with advance notice and copies of all filings in state and

district court in death penalty cases.
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Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

Administrative Office of the
United States Courts

Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544

Dear Mr. McCabe:

The Methods Analysis Program (MAP) was created by the Judicial Conference

Committee on Judicial Resources and the Economy Subcommittee of its Committee on the

Budget to provide the federal courts with suggestions for practices and approaches that might

enable them to accomplish work with reduced resources, and to foster the implementation

of more efficient and effective practices in court operations. I have enclosed an explanatory

brochure prepared by the Administrative Office's Staffing Requirements and Analysis

Branch (SRAB).

The Appellate MAP working group produced a list of 115 recommendations which

have been approved by all the appellate clerks and senior staff attorneys. The complete list

is available from SRAB or on the J-Net (the federal judicial intranet site). Among the

recommendations were nine suggestions for amendments to the Federal Rules of Appellate

Procedure.

I have set them out below exactly as they were approved.

RULE PROPOSALS AND CHANGES

A. Simplify caption process or clarify Federal Rule of Appellate Procedure 12

Discussion: Federal Rule of Appellate Procedure 12 requires the appellate court to docket

a case". . . under the title given to the action in the district court, with the appellant

identified as such ... ." The rule makes the entry of case opening data tedious, difficult, and

time-consuming when the district court captions are long, and the case has multiple crass,
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H. Service of petition on respondent in agency cases

Discussion: In agency cases, the rules require the petitioner to serve a copy of the petition

for review on all parties who participated in the proceedings before the agency other than the

respondents, and file with the appellate clerk a list of those so served. Consequently, the

service list does not include the names and addresses of the agency respondents to be served

by the clerk. This makes case opening and serving the respondents difficult for the appellate

court.

The Federal Rules of Appellate Procedure or local rules should require the petitioner to file

a service list which includes not only the names of the parties in the agency proceedings, but

also the names and addresses of the respondent to be served by the clerk. Additionally, it

would be helpful to require the petitioner to attach a copy of the agency order to the petition

for review.

Better Practice: Amend Federal Rule of Appellate Procedure 15 or establish a local rule to

require the petitioner to file a service list which includes not only the names of the parties

in the agency proceedings, but also the names and addresses of the respondent to be served

by the clerk.

Better Practice: Amend the Federal Rules of Appellate Procedure or establish a local rule

requiring the petitioner to attach a copy of the agency order to the petition for review.

[I. Omitted]

J. Advance notice in imminent death penalty and emergency appeals

Discussion: The appellate court must have advance notification of all actions in imminent

death penalty cases which require immediate action. Counsel for the parties, the governor's

office, the state attorney general's office, the United States Attorney's office, and the district

courts must be in immediate contact with the appeals court when there is a change in the case

status. The parties must pre-file with the appellate court copies of state court records and all ]-
filings presented to the district court.

To enable appropriate response to emergency filings, counsel should contact the clerk in

advance to discuss the nature of the emergency and receive special instructions.

Better Practice: Adopt a Federal Rule of Appellate Procedure or a local rule requiring the

parties to provide the appellate court with advance notice and copies of all filings in state and

district court in death penalty cases.
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Better Practice: Adopt a Federal Rule of Appellate Procedure or a local rule requiring | C .f

counsel to contact the appellate clerk's office prior to filing an emergency petition or motion.

Please bring the recommendations to the attention of the Advisory Committee on
Appellate Rules.

Very truly yours,

Patrick Fisher
Clerk of Court

copy by email w/o enclosure:

Hon. Will L. Garwood
Hon. James K. Logan
Hon. Alex Kozinski
Hon. Diana Gribbon Motz
Clerks, United States Courts of Appeals
Senior Staff Attorney, United States Courts of Appeals
Peter G. McCabe, Secretary, Committee on Rules of Practice and Procedure
Beverly Bone, Staffing Requirements and Analysis Branch
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UNITED STATES DISTRICT COURT

U.S COURTHOUSE
INDEPENDENCE MALL WEST

601 MARKET STREET

MICHAEL E. KUNZ PHILADELPHIA PA 19106-1797 CLERK'S OFFICE

CLERK OF COURT 
ROOM 2609
TELEPHONE

(215) 597-7704

97-AP-- ?
September 9, 1997

97 -CV-/V
Peter F. McCabe, Secretary
Committee on Rules of Practice and Procedures 9

of the Judicial Conference of the United States 97-CR-
Thurgood Marshall Federal Judiciary Building
Washington, DC 20544

Re: Federal Rule of Civil Procedure 5(b)
Federal Rule of Civil Procedure 77(d)
Federal Rule of Criminal Procedure 49(c)
Federal Rule of Appellate Procedure 3(d)

Dear Mre:

Enclosed please find three copies of recommended amendments to the above-

referenced rules of procedure.

Should you require additional copies of the recommendation or if I can provide

any further information concerning this recommendation, please contact me.

Kind personal regards.

Sincerely,

Michael E. Kunz
Clerk of Court



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

U.S. COURTHOUSE
INDEPENDENCE MALL WEST

601 MARKET STREET

MICHAEL E. KUNZ PHILADELPHIA PA 19106-1797 CLERK'S OFFICE

CLERK OF COURT TELEPHONE

September 10, 1997 (215) S97-7704

Peter F. McCabe, Secretary
Committee on Rules of Practice and Procedures

of the Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
Washington, DC 20544

Re: Federal Rule of Civil Procedure 5(b)
Federal Rule of Civil Procedure 77(d)
Federal Rule of Criminal Procedure 49(c)
Federal Rule of Appellate Procedure 3(d)

Dear Mr. McCabe:

Enclosed please find recommended amendments to the above-referenced rules of

procedure. This submission includes an executive summary and recommendations, the Eastern

District of Pennsylvania Fax Noticing Local Pilot Program report, our February 1995

recommendation for amendment to Rules of Civil Procedure 5(b) and 77(d), and the current

Eastern District of Pennsylvania Report of Automated Systems and Technological Services.

Please let me know if I can provide any additional information which may be of use to the

committee in considering these amendments. I am available to appear personally to provide any

additional information on this matter that the committee requires. Also, I would like to extend

an invitation to any member or representative of the committee to visit our court to observe our

programs.

I understand that the newly established Technology Subcommittee of the Committee on

Rules of Practice and Procedures of the Judicial Conference of the United States has been charged

with considering our proposed amendments to Federal Rule of Civil Procedure 5(b) and 77(d),

as set forth herein. Since there have been membership changes in Judicial Conference rules

advisory committees, I have included our prior submissions along with this submission to all

current applicable committee members.



Mr. Peter F. McCabe
September 10, 1997
Page 2 of 2

Thank you for your time and consideration.

Very truly yours,

Michael E. Kunz
Clerk of Court

C: Honorable James K. Logan
Honorable Will L. Garwood
Honorable Alex Kozinski
Honorable Diana Gribbon Motz

Honorable Pascal F. Calogero, Jr.

Luther T. Munford, Esquire
Michael J. Meehan, Esquire
Honorable John Charles Thomas
Honorable Walter Dellinger
Robert E. Kopp, Esquire
Professor Carol Ann Mooney
Honorable Frank H. Easterbrook
Honorable Paul V. Niemeyer
Honorable Anthony J. Scirica
Honorable David S. Doty
Honorable C. Roger Vinson
Honorable David F. Levi
Honorable Lee H. Rosenthal
Honorable John L. Carroll
Honorable Christine M. Durham
Professor Thomas D. Rowe, Jr.

Carol J. Hansen Posegate, Esquire
Mark 0. Kasanin, Esquire
Francis H. Fox, Esquire
Phillip A. Wittmann, Esquire
Honorable Frank W. Hunger
Honorable Adrian G. Duplantier







Executive Summary and Recommendations

Fax Noticing

Based on the positive experience acquired during the United States District Court for the

Eastern District of Pennsylvania's fax noticing local pilot program, we respectfully request

reconsideration of our recommendation to amend Federal Rules of Civil Procedure 5(b) and 77(d)

and further recommend that consideration be given to amending Federal Rule of Criminal

Procedure 49(c) and Federal Rule of Appellate Procedure 3(d).

The Eastern District's program was designed to expedite case processing procedures by

providing required notice of judicial opinions and orders which rule on motions or schedule

judicial proceedings or trial dates, in a more timely manner via facsimile with the consent of the

recipients and at considerably less cost to the federal judiciary.

The fax noticing local pilot program has been operational for 15 months. Participation in

the local pilot program is voluntary and has been endorsed by the judges of this court and

enthusiastically supported by members of the bar. Since May of 1996, the average monthly rate

of fax noticing for all civil and criminal docketed orders and judgments is 67 percent. This rate

would be even higher were it not for the considerable volume of pro se litigation filed in this

district and managed by the court. In our experience, pro se litigants are less likely to have access

to facsimile equipment.

This local pilot program is consistent with the philosophy of the Judicial Conference of the

United States to better utilize available budgetary resources. The issue of resources is addressed

in the Long Range Plan for the Federal Courts as follows:



"RESOURCES-human and economic-provide the means for the federal courts to carry out

their mission. The near future will continue to be an era of austerity as far as federal

budgets are concerned, and the judicial branch will have to do more with less. The plan

contemplates that the federal courts will have to redouble previous efforts to cut red tape,

streamline the budget process, add flexibility to personnel and procurement practices,

decentralize decision making, and eliminate inefficient and unnecessary activities."'

After only 15 months of program experience, the statistics demonstrate that fax noticing produces

substantial cost savings while increasing efficiency and productivity.

This local pilot program is also consistent with Judicial Conference technology goals set

forth in long range plan recommendations 69 and 70 as restated below:

"Recommendation 69: Use of court related technology should be expanded to improve the

ability of the federal courts to provide efficient, fair, and comprehensible service to the

public. " 2

'Recommendation 70: The courts must remain current with emerging technologies and

how they can be employed to improve the administration of justice generally. "n

If approved, these proposed amendments will support the Judicial Conference vision of the role

of technology in United States courts. In addition, fax noticing will equip clerks of court with

a modern technological resource, which is readily available at minimal cost, to process the

massive volume of work typical in clerks' offices across the country. We can identify no

downside to this program.

Further, this pilot program is in keeping with Judicial Conference philosophy on the use

'Long Range Plan for the Federal Courts, Judicial Conference of the United States,

December 1995, p. 107.

2 pid. 10

'Ibid.



of technology in civil litigation. In The Civil Justice Reform Act of 1990, Final Report, the

Judicial Conference acknowledged the potential savings which could be realized through the

appropriate use of technology and indicated that these initiatives should be encouraged. The

recommendation is set forth in Measure 8, and it reads:

"The Use of Electronic Technologies in the District Courts, Where Appropriate,

Should be Encouraged.

The prudent use of modem telecommunication and other electronic technologies has the

potential to save a significant amount of time and cost in civil litigation. The federal

courts have been expanding the use of such technologies and are planning a number of

future initiatives in this area."4

We respectfully renew our suggestion that Rule 5(b), which provides for service of papers

by hand delivery or by mail, be amended to allow for service by litigants by facsimile or

electronic means, as follows:

'...Service upon the attorney or upon a party shall be made by mailing it to the attorney

or party, or by mailing it to the attorney or party at the attorney's or party's last known

address or, if no address is know, by leaving it with the clerk of the court, or sending.a

facsimile to the attorney or party or by utilizing electronic means consistent with any

technical standards that the Judicial Conference of the United States may establish. If the

judge to whom the case is assigned determines that because of economic disadvantage by

a party that service by means other than personal hand delivery or mailing would not be

in the interest of justice, he may enter a scheduling order mandating that service may only

be made by hand delivery or mailing. Delivery of a copy...."

In view of the overwhelming success of the program, we recommend that the first sentence

of F.R.C.P. 77(d) be amended in order to permit the clerk to serve notice by facsimile or

'The Civil Justice Reform Act of 1990, Final Report, The Judicial Conference of the
United States, May 1997, p. 4.



electronic means, as follows:

"...the clerk shall serve a notice of the entry by mail. facsimile or electronic means, which

must be consistent with any technical standards that the Judicial Conference of the United

States may establish, in the manner provided for in Rule 5...."

We also recommend that F.R.Crim.P. 49(c) be amended to permit the clerk to serve notice by

facsimile or electronic means, as follows:

"...the clerk shall mail to each party, or forward by facsimile or electronic means.

consistent with any technical standards that the Judicial Conference of the United States

may establish. a notice thereof...."

We further recommend that F.R.A.P. 3(d) be amended to permit the clerk to serve notice of

appeal, as follows:

'The clerk of the district court shall serve notice of the filing of a notice of appeal by

mailing, or forwarding by facsimile or electronic means, consistent with any technical

standards that the Judicial Conference of the United States may establish, a copy to each

party's counsel...".

The proposed amendments would afford clerks of court maximum flexibility in performing the

noticing task by providing two additional forms of notice, facsimile or electronic means. District

courts would be authorized to implement one, both, or neither of these provisions of the rule.

Facsimile or electronic noticing would not be mandated.

As predicted in the original proposal (Section 2), as a large metropolitan court, the Eastern

District of Pennsylvania's overall time and cost savings are impressive in view of the substantial

volume of orders processed in this district. The savings attributable to fax noticing include

postage, photocopying, envelopes, and most importantly staff time associated with first class mail



noticing. In addition to cost savings, this rule change would enhance the administration of justice,

both in areas of procedural fairness and in the public perception of the court as dedicated to the

prompt handling of civil and criminal matters.

We recommend and strongly support these proposed amendments, because the Eastern

District fax noticing local pilot program has unequivocally demonstrated that fax noticing of

orders and judgments is an effective and economical alternative to notice by first class mail. A

program achievement report documents our research and provides empirical information and

analysis to support our findings (Section 1). Fax noticing implemented under our procedures

reduces the staff time required to process orders and judgments by 40 percent. Each time counsel

who is a recipient of an order or judgment opts for fax notice rather than first class mail, we

realize a 72 percent cost savings. We are also impressed with the high level of attorney

satisfaction and the absence of complaints concerning the program. Fax noticing represents an

opportunity for the judiciary to implement a cost saving measure while providing required notice

more efficiently. Our experience with this program should benefit the entire federal court system.

Clearly, fax noticing cannot categorically replace first class mail, because some parties and

attorneys do not have access to fax technology. Unrepresented parties and prisoner litigants will

continue to require first class mail notice, and extensive administrative attention will be required

to process these cases. The administrative demands resulting from the burden of sending orders

to "notice counsel" also add significantly to the workload in clerks' offices here and throughout

the country. While fax noticing cannot address these issues or the substantial administrative costs

of pro se litigation, it can offer a notice alternative which greatly improves administrative

efficiency and reduces administrative overhead in the majority of cases. Achieving this blend is

essential in the current administrative environment.

In order to adjust to the current austere budget climate, we must contain and reduce costs

whenever possible, without compromising our mission. The Rules Committee should not discount

the time and cost savings these proposed amendments will produce for the entire federal court

system if approved. Since the Rules Enabling Act contains procedures to expedite the amendment



process, we respectfully submit that these proposed amendments merit such treatment and that

authorization should be provided to establish a national pilot program in a select number of district

courts.

For the reasons set forth above, we strongly recommend consideration of the proposed

amendments to Federal Rule of Civil Procedure 77(d), Federal Rule of Criminal Procedure 49(c),

and Federal Rule of Appellate Procedure 3(d). We also respectfully renew our request for

consideration of our proposed amendment to Rule 5(b), which would permit service by electronic

means.



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

MICHAEL N. MILBY
CLERK OF COURT 1713 2505400
P.O. BOX 61010 Fax (7131 2505014

HOUSTON, TEXAS 77208 www.txs.uscourts.gov

October 10, 1997 97-AP-J

97-CV-P
Michael E. Kunz
Clerk of Court
United States District Court
Room 2609 97-CR- /
601 Market Street
Philadelphia, PA 19106-1797

Dear Mr. Kunz:

Thank you for forwarding your recommendation for amendment to the Federal Rules of
Civil, Criminal and Appellate Procedure to allow electronic noticing of orders and judgments. I
certainly endorse this amendment.

As you know, the Southern District of Texas has been faxing orders and judgments in civil,
criminal and bankruptcy cases since June, 1994. Our program, like yours, has been enthusiastically
supported by the court and the bar. Presently, approximately 80% of all orders noticed to attorneys
are faxed to their offices. Our system differs somewhat from yours in that we image the orders on
high speed scanners and then electronically transmit the image to the parties via a pool of fax
modems. We have reports from a database that reflect the party to whom notice was given, case and
instrument number, fax number, time of fax, and duration of transmission confirming receipt. I am
enclosing a copy of a video presentation we prepared explaining our system and its benefits. Please
feel free to use it as supportive of the concept to electronically notice judgments and orders.

Sincerely,

Michael N. Milby
Clerk of Court

Encl. -Tra-(v--

cc: Hon. Lee H. Rosenthal
Mr. Peter F. McCabe (w/encl.) ,/
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

us COURThOUSE
00 I MARKET sTREET

PHILADELPHIA PA 19106-1797

MICHAEL E KUNZ CLERIKS orrete
CLERK OF coURT ROOM zas0

YCLAPHONE

October 20, 1997 (WS) S1*70704

Peter F. McCabe, Secretary
Committee on Rules of Practice and Procedures

of the Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
Washington Dor 20544

Dear M r. e

Enclosed please find a letter from the District Clerks Advisory Group supporting the proposed
amendments to F.R.Civ.P 5(b) and 77(d), F.R.Crim.P. 49(c), and F.RA.P 3(d) regarding the
facsimile/electronic service of notice.

I respectfully request that this be furnished to the committee members who will be evaluating
the proposed amendments.

Should you require any additional information concerning the recommendation for
amendment, please do not hesitate to contact me.

Very truly yours,

MICHAEL E. KUNZ
Clerk of Court
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JUDICIAL COUNCIL OF THE SEVENTH CIRCUIT
219 SOUTH DEARBORN STREET

CHICAGO, ILLINOIS 60604
COLLINS T. FITZPATRICK

CIRCUIT EXECUTIVE

PHONE (312) 435-5803

FAX (312)408-5095

December 9, 1997

Patrick J. Schiltz
Renorter for the Advisory Committee on Appellate Rules
Judicial Conference of the United States
University of Notre Dame Law School
Notre Dame, Indiana 46556

Dear Professor Schiltz:

Enclosed is a letter from Michael F. Dahlen identifying a problem when the district courtdoes not stay enforcement of a judgment pending decision of a post-trial motion. The SeventhCircuit Advisory Committee on Circuit Rules did not see this problem as one that could beaddressed by local rules so I am forwarding it for your committee's consideration.

Sincerely,

Collins T. Fitzpatrick

Enclosure

cc: Michael F. Dahlen
Circuit Judge Will L. Garwood



Feirich/Mager/Green/Ryan
ATTORNEYS

December 3, 1997

Mr. Collins T. Fitzpatrick
Circuit Executive
United States Courts of Appeal
for the Seventh Circuit

219 South Dearborn
Chicago, Illinois 60604

Dear Mr. Fitzpatrick:

In representing one of our clients, we have come across an issue that we could find no specificcase on point and thought we would bring it to your attention for referral to any RulesCommittee. Specifically, Rule 62 governing the stay of proceedings in the District Courtprovides for an automatic stay for 10 days after entry of a judgment. Thereafter there is no stayunless the District court allows it. If the District Court denies a stay pending the post-trial motionwe are unaware of any procedure which would allow an immediate appeal. In a case in whichwe were involved, the District Court denied a stay pending a ruling on the post-trial motion. Theplaintiff, judgment creditor, could have simply garnished the client's bank accounts and, ineffect, put the company out of business since it would not have been able to meet its payroll.
I am simply unaware of any procedure that would allow the Seventh Circuit to review thepropriety of an order denying a stay pending a post-trial motion. It seems to me that thereshould be some avenue for seeking review, especially where there could be an abuse ofdiscretion and the ramifications could be quite serious.
In any event, I thought I would bring this to your attention for consideration or forwarding to anycommittee that deals with these rules.

Thank you for your attention to this matter.
Very truly yours,

FEIRICH/MAGER/GREEN/RYAN

MICHAEL FDAI,
MFD:bev

G VIE %ECTAPPLC0R

T. Richard Mager/Richard A. Green/John C. Ryan/Mary Lou Rouhandeh/Michael F. Dahlen/Kevin L. MechlerJohn S. Rendleman, III/Pieter N. Schmidt/Gary B. NelsonEdward Renshaw/Jeffrey S. Berkbigler/Steve Erdely, IV/Kara L. Jones/M. Yvonne Morris/David R. TracyJohn K. Feirich/John C. Feirich of Counsel2001 West Main Street/Post Office Box 157 0/Carbondale, Illinois 62903Ph. 61 8-529-3000/FAX 618-529-3008/E-MAIL: fmgr@ intmet.net



LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director

UNITED STATES COURTS JOHN K. RABIEJ
Chief

CLARENCE A LEE, JR
Associate Director WASHINGTON, D.C. 20544 Rules Committee Suppor Office

March 20, 1998
Via Federal Express Mail

MEMORANDUM TO ADVISORY COMMITTEE ON APPELLATE RULES

SUBJECT: Materials for April 16-17, 1998 Meeting

Attached for your review are three items for the Appellate Rules Meeting in
Washington, D.C. Please bring the materials with you to the meeting.

1. The Agenda Book.

2. Judge Hodges' letter asking the rules committees to consider the possibility
of shortening the rules promulgation process. An excerpt from the
Standing Rules committee's Self-Study is included.

3. The Report of the Subcommittee on Technology.

John K. Rabiej

cc: Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette
Professor Patrick J. Schiltz

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

JUDGE WM. TERRELL HODGES 
TELEPHONE:

Ch~irm.n, Exceed GmiC --- u(904) 
232-1852

February 25, 1998

Honorable Alicemarie H. Stotler

United States District Court

United States Courthouse

751 West Santa Ana Boulevard

Santa Ana, CA 92701

Dear Judge Stotler:

From time to time the Committee on Rules of Practice and Procedure has recommended

that the terms of its members be extended because the Rules Enabling Act process is such a

lengthy one. The Executive Committee is sympathetic to that concern and has recommended

that the Chief Justice consider longer terms for members of the Standing and Advisory Rules

Committees.

In discussions at the Executive Committee's February 1998 meeting, the question was

raised whether the Rules Enabling Act time frames could be shortened without doing violence to

the rulemaking process. The Executive Committee would appreciate the Rules Committee's

consideration of this issue. If appropriate, a legislative proposal could then be made to the

Judicial Conference.

I look forward to seeing you at the Judicial Conference session in March.

Sincerely,

Wm. Terrell Hodges

bc: Mr. Peter McCabe

Mr. John Rabiej
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Cite as 168 F.R.D. 679

delegated partly to the Third Branch. The line drawn in the statutory

authorization allows rules dealing with "practice and procedure" but prohib-

its rules that "abridge, enlarge or modify any substantive rights." f On the

judicial side, this distinction requires careful discernment.

Congress has the power to adopt rules and procedures for the federal

courts.' "May" does not imply "should." The wisdom behind the Rules

Enabling Act procedures is deep. The Third Branch has the expertise to

write rules of practice and procedure. Respect for the independence of the

coordinate judicial branch, and the overarching values that independence

protects, also counsels moderation in legislative promulgation or amendment

of rules. Similarly with respect to legislation regulating the rulemaking

process. In his year-end report for 1994, the Chief Justice wrote: "I

believe that this [Rules Enabling Act] system has worked well, and that

Congress should not seek to regulate the composition of the Rules Commit-

tees any more than it already has." The Judicial Conference has reached

the same conclusion. See also Recommendation 1 above. And the Judicial

Conference's Committee on Long Range Planning shares this understand-

ing. See Proposed Long Range Plan for the Federal Courts (Mar.1995)

Recommendation 30, Implementation Strategy 30a ("Rules should be devel-

oped exclusively in accordance with the time-tested and orderly process

established by the Rules Enabling Act.").

The Judicial Conference has the responsibility to represent before Con-

gress the interests of the federal courts and the citizens they serve. The

Standing Committee has the responsibility to aid the Judicial Conference in

performing this role. The Standing Committee should continue to monitor
legislative activity and serve as a resource to the Judicial Conference to

remind Congress of the values behind the Rules Enabling Act. Existing

links between the Advisory Committees (and the AO) and Members of

Congress and committee staffs should be maintained and, if possible,

reinforced. It may be necessary to remind Congress, too, that the 1988

legislation increasing the time needed to amend a rule affects the relation

between legislative and judicial branches in the way we discussed above.

F. The Rulemaking Calendar

The rulemaking cycle: Three changes in the rulemaking environment

have occurred at roughly the same time. (1) The period between initial
proposal and ultimate rule was extended in 1988 by increased opportunities
for comment and an increased length of report-and-wait periods, so that it is

now difficult to see a proposal through in fewer than three years. (2) The

national rulemaking process had become more frenetic, with multiple pack-

ages pending simultaneously. Instead of five or more years between
amendment cycles (the old norm), it is now common to see multiple
amendments to the same rule in different phases: one pending before

Congress, another pending before the Judicial Conference, a third out for

public comment, and a fourth under consideration by an Advisory Commit-

62. 28 U.S.C. § 2072(a) & Nb.

63. U.S. Const. art. 111, § 1.
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tee. (3) Meanwhile local rulemaking has burgeoned, in part, but only in

part, at the instance of Congress (the Civil Justice Reform Act of 1990).

On one thing most people agree: all of these developments are unfortu-

nate. It takes too long to amend a rule or create a new one, and delay not

only perpetuates whatever problem occasioned the call for amendment but

also invites Congress and local courts to step in. The former undermines

the Rules Enabling Act process (and discards the benefits of expertise); the

latter undermines national uniformity. If the Supreme Court cannot re-

spond quickly to a problem, legislation or local rules must be the answer.

That amendments to the Rules Enabling Act are themselves responsible for

the extended rulemaking cycle-so that Congress is the source of the delay

it bemoans-offers no succor to those who seek swift changes. At the same

time, few people can be found to support the existence of multiple changes

to the same rule. Professor Wright, an observer and long-time participant

in the rulemaking process, has condemned the process of overlapping

amendments in no uncertain terms.' His cri de coeur is one among many

strong and fundamentally correct indictments. It also illustrates the in-

tractable nature of the problem-for it is precisely the change in the length

of the cycle that has made overlaps inevitable!

When rules could be amended after a year or so of effort, and when the

Chairs of the Advisory Committees and Standing Committee had indefinite

terms, it was easy to have discrete and well-separated packages of rules.

The heads of the committees could plan a coherent program, confident that

they could see it through, and that if new information called for prompt

change, they could accomplish it by adding it to an existing package. No

more. The increased length and formality of the rulemaking process makes

it difficult for a bright idea or alteration required by legislation to "catch

up" with an existing package. Meanwhile the members of the committees

serve shorter terms, so that fresh blood brings fresh suggestions every year

and the Chairs, to have any effect before their three-year terms expire,

must act with dispatch. No wonder we see a drawn-out process in which

amending cycles overlap while local rules sprout like weeds. And it is

almost impossible to imagine a cure while the duration from proposal to

effectiveness is longer than the terms of Chairs.

What is worse, a cure that entailed enforced separation of rules pack-

ages-say, a maximum of one package per three-year term of a Chair-

would have large costs of its own. Would the package have to start life at

the outset of the Chair's time? Too soon; the Chair needs time to settle in,

do some deep thinking, review the data, collect the thoughts of the commit-

tee, and so on. Then would the package start late in the Chair's term? Too

late; its architect would leave before shepherding the package through and

accommodating the many demands for amendments that occur in the

process. Meanwhile new things come up-new statutes, decisions that

interpret a rule to create a trap for the unwary (the source of the

overlapping proposals concerning Fed.R.App.P. 3 and 4 that Professor

Wright bemoaned)-and the cost of tidiness may be that litigants forfeit

their rights. Put to a choice between simplifying the life of judges and

authors, and preserving the rights of litigants, the rules committees sensibly

64. Charles Alan Wright, Foreword: The Malaise of Federal Rulernaking, 14 Rev.Litigation I

(1994).
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choose the latter. That seals the fate of proposals to simplify and separate
amendment packages without any escape hatch. Once we allow the escape
hatch, however, messiness is inevitable.

Several recommendations above aim at relieving the stresses that have
led to the current problems. We have suggested longer terms for Chairs
and slower turnover of committees. We have ruminated about the possibili-
ty of abbreviating the rulemaking process by skipping one or another of the
participants (either the Judicial Conference or the Supreme Court). What
we now take up is the possibility of setting norms for our own work-norms
rather than rules, for the reasons we have explained, but norms that if
implemented will relieve some points of stress.

Let us establish biennial cycles as the norm. Rules would be issued for
comment every other year-not every year, or every six months, as is
possible now. Advisory Committees could be encouraged to make recom-
mendations to the Standing Committee every year (to ease the problem of
congestion for both the Advisory Committees and the Standing Committee),
but proposals would be consolidated for biennial publication. All Advisory
Committees could be on the same schedule, so unless some emergency
intervened the bar could anticipate that, say, proposals would be sent out
for public comment only in even-numbered years. Chairs with longer
tenure could plan for these cycles, and it would be easier for late-occurring
ideas to "catch up" without the need for separate publication.

A change in the publication cycle could be accompanied, to advantage, by
a change in the Standing Committee's schedule. The summer meeting of
the Standing Committee has been set by working backward from the May 1
deadline for promulgating rules and transmitting them to Congress (with a
December 1 effective date). The Supreme Court can promulgate the rules
by May 1 only if it receives a recommendation of the Judicial Conference
the preceding fall (a recommendation at the Conference's spring meeting
would leave the Court too little time). The Conference can make the
necessary recommendation only if the Standing Committee acts by July,
which leaves time to write and circulate the final recommendations. The
summer meeting is therefore an enduring feature of the rulemaking land-
scape, so long as the Judicial Conference and the Court play their current
roles and the statutory schedule is unchanged.

Not so the winter meeting-and not so the content of meetings. If all
recommendations to the Judicial Conference are consolidated for action at
the summer meeting, the second meeting of the year can be reserved for
the discussion of drafts the Advisory Committees want to publish for
comment. A meeting of the Standing Committee in the fall, rather than the
winter, would create sufficient time to have a full comment period, a
meeting of the Advisory Committee the next spring, and consideration of
the final proposals at the ensuing summer meeting of the Standing Commit-
tee. This change could shave six months to a year off the rulemaking
schedule, making a biennial cycle more attractive.'
65. The following schedule would work. In spring or summer of Year One, the Advisory

Committee makes a recommendation for publication. The Standing Committee would
consider the recommendation at a meeting between September 15 and 30. Publication at the
beginning of November (giving the AO a month for preparation) would produce a comment
period closing at the end of April in Year Two. Advisory Committees would meet toward the
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As we have stressed, it will be essential to allow exceptions for true
exigencies, as well as for off-year republication of proposals that deserve
further comment. These should be few, however, as a longer cycle will
permit more concentrated thought.

[161 Recommendation to the Standing Committee: The Standing
Committee should establish a biennial cycle as the norm in
rulemaking, should limit its summer meeting to the consider-
ation of proposals to the Judicial Conference, and should hold a
fall meeting for the consideration of recommendations that
drafts by sent out for public comment.

Conclusion

The Subcommittee believes that the current rulemaking process is funda-
mentally sound, but improvement is both possible and desirable. Practices
and procedures of the federal courts are admired and emulated by the state
court systems and by the court systems of other countries. The procedure
that has evolved for maintaining that system of rules deserves substantial
credit for this. Nevertheless, we offer these constructive criticisms and
recommendations.

Our hope for this Self-Study Report is that it will assist the Standing
Committee to consider and then recommend adjustments in the federal
judicial rulemaking mechanism.

Respectfully submitted,
Thomas E. Baker
Alvin R. Allison Professor
Texas Tech University School of Law
Frank H. Easterbrook
Circuit Judge
Court of Appeals for the Seventh Cir-
cuit

end of April, in conjunction with any oral hearings, to consider comments and make
recommendations for a meeting of the Standing Committee to be held at the end of June of
beginning of July. The Standing Committee would transmit any approved drafts to the
Judicial Conference for consideration in the fall of Year Two. If the Conference and Supreme
Court approved, the rule would take effect on December 1 of Year Three, a total time of
approximately 2 years from initial proposal to effectiveness.



Draft Amendments to
Federal Rules of Appellate Procedure 4(a)(4) and 4(a)(7)

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any of the
following motions under the Federal Rules of Civil
Procedure, the time to file an appeal runs for all parties
from the entry either of the order disposing of the last such
remaining motions or of the judgment altered or amende4
response to such a motion, whichever comes late.

(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual findings under
Rule 52(b), whether or not granting the motion
would alter the judgment;

(iii) for attorney's fees under Rule 54 if the district court
extends the time to appeal under Rule 58;

(iv) to alter or amend the judgment under Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later
than 10 days (computed using Federal Rule of Civil
Procedure 6(a)) after the judgment is entered.

(B) (i) If a party files a notice of appeal after the court
announces or enters a judgment -- but before it
disposes of any motion listed in Rule 4(a)(4)(A) --
the notice becomes effective to appeal a judgment or
order, in whole or in part, when the order disposing
of the last such remaining motion is entered or thq

ugpo&altered or amended inrresponse to such 4
motif -entred, whichever comes 1ate".

(ii) A party intending to challenge an order disposing of
any motion listed in Rule 4(a)(4)(A), or a judgment
altered or amended upon such a motion, must file a
notice of appeal, or an amended notice of appeal --

PD3-98: 14129.1



in compliance with Rule 3(c) -- within the time
prescribed by this Rule measured from the entry
either of the order disposing of the last such
remaining motion or of the judgment altered or
amended in response to such a motion, whichever
comes later.

(iii) No additional fee is required to file an amended
notice.

(7) Entry Defined. A judgment or order is entered for purposes of this
Rule 4(a) when it is entered in compliance with Rules 58 and 79(a)
of the Federal Rules of Civil Procedure, except that compliance
with Rule 58 is not required when an order denies all relief sought
by a motion or motions [under Rule 4(a)(4)]. The failure of any
order or judgment that must be entered in compliance with Rule 58
to comply with Rule 58 will not invalidate an otherwise timely
appeal from that order or judgment.

PD3-98: 14129.1



Advisory Committee on Appellate Rules
Spring 1998

Tab V-C

Federal Judicial Center tel. 202-273-4086
Research Division fax 202-2734021

@ memorandum
DATE: April 16, 1998

TO: Advisory Committee on Appellate Rules
FROM: Judith A. McKenna
SUBJECT: Interim Report on Opinion Publication Information

Item No. 91-17, Tab V-C

As requested by the chair and reporter of the Committee, I have compiled basic
information about criteria for opinion publication in the courts of appeals, and how some
of those criteria appear to operate. More detailed information can be compiled if the
Committee decides to pursue this item; what follows is what was available from
published rules and internal operating procedures and from national-level databases of
information supplied by the courts of appeals to the Administrative Office and compiled
in the Center's Integrated Database.

Professor Schiltz posed several specific questions, and I have organized the
material accordingly.

1. What proportion of appeals are disposed of without opinion?

In all courts of appeals, a substantial portion of appeals (usually around 50%
nationally) are disposed of in a way other than a decision on the merits (e.g., by
settlement, for procedural deficiencies, for want of jurisdiction). Those cases have been
omitted from the tables that follow; all percentages are of terminations on the merits.

Table 1. Opinions "Without Comment" as a Percentage of Terminations on the
Merits, FY 1997

D.C Ist 2nd 3rd 4th 5th 6th 7th 8th 9th 10th 11th Nat'l
0.0 0.0 53.0 0.0 2.6 0.0 2.6 15.4 4.7 0.0 21.4 0.0 9.0

Table 1 shows the percentage of merit terminations that are disposed of in each
court "without comment" as defined by the individual court. There seems to be broad
agreement that summary orders in the nature of the one-word "Affirmed" disposition fall
in this category and are coded as such. After that, uniformity ends. Although dispositions



Memorandum to Advisory Committee on Appellate Rules
April 16, 1998 Page 2

are reported by the courts to the AO to be "reasoned" or "without comment" (as well as
published/unpublished, signed/unsigned), there is no uniformity of application of the
instructions regarding the defintion of a "reasoned" opinion. Although the instructions are
clear (these should be opinions that expound on the applicable legal and factual elements
and contain the rationale for the decision), some courts report one-paragraph "no merit"
opinions as reasoned opinions. Other courts use one-word summary affirmances and
characterize them, in accordance with the instructions, as "without commnent"
dispositions. Arguably, these are functionally equivalent, so it is not possible to reliably
compare the courts of appeals on this dimension using nationally reported data. Further
information could be developed on this by sampling the case types within jurisdiction and
examining the relationship between reported characterizations and actual opinion type if
there's continuing interest in this topic, but this was considerably beyond the scope of
this quick inquiry.

2. What proportion of appeals are disposed of by unpublished opinion?

There have long been different traditions of publication across the circuits, but
Table 2 shows that all of the courts of appeals (except D.C.) have, since 1987, even
further reduced their publication rates. (Proportions of unpublished opinions, of course,
are simply the difference between the figures in the table and 100%.) Circuit comparisons
on this measure should be made only with some caution. Because the denominator is all
merit terminations, the percentages are influenced by overall merit termination rates.
These, in turn, are influenced by case mix (e.g., proportion of prisoner cases) and by
court policy choices about whether to try to dispose of large numbers of cases
procedurally or through settlement programs or to move cases quickly to a merits panel
regardless of whether they might have been disposed of without three-judge panel
involvement. These disparities are less pronounced if we focus on counseled cases,
eliminating large numbers of cases that are of a nature unlikely to lead to a precedential
opinion in any event.

Table 2. Published Opinions as a Percentage of Terminations on the Merits,
Selected Years

D.C Ist 2nd 3rd 4th 5th 6th 7th 8th 9th 10th 11th Nat'l
1987 37 61 46 30 19 41 22 65 48 38 36 39 38

1993 32 62 33 18 15 24 17 47 42 18 35 17 26

1997 37 51 27 16 11 22 18 48 45 18 26 14 23
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3. What criteria-formal or informal-are used in deciding whether to designate an
opinion as unpublished?

Tables 3 (attached to this memorandum) gives an overview of the formal criteria
that courts say govern their decisions about what to publish. Although applicable circuit
rules vary greatly in specificity, they do not reflect any significant inconsistency of
formal criteria.

Notwithstanding relatively consistent formal criteria, publication rates differ
across circuits. Without a substantially larger research project, we cannot assess whether
this is overwhelmingly attributable to differences in court case mixes or to other factors.
However, one way of assessing the application of the criteria and making some guesses
about the operation of informal unwritten criteria is to look at publication rates in light of
the nature of cases and how they are otherwise treated.

Table 4. Opinion Publication Rates in the Regional Courts of Appeals, FY 1995
through 1997

DC Ist 2nd 3rd 4th 5th 6th 7th 8th 9th 10th 1th Nat'l

* overall 38.9 50.8 29.7 15.5 10.4 21.7 18.6 47.1 39.7 19.2 26.5 15.1 23.6
* counseled 50.6 61.8 43.8 22.7 20.7 30.5 25.8 70.0 60.4 25.5 39.4 19.4 33.9
* pro se 5.0 5.5 5.8 1.4 0.3 5.9 1.6 7.0 3.1 3.7 5.1 2.0 3.5

* orally argued 72.6 80.3 43.9 47.0 36.9 54.9 32.6 81.6 84.7 39.9 65.4 41.9 52.6
* submitted on briefs 3.0 6.2 5.6 2.9 0.3 5.7 4.3 8.1 8.8 5.3 10.2 2.8 4.9

* with a dissent 98.7 100.0 98.8 87.4 62.3 85.8 57.8 91.5 94.2 56.8 65.6 85.3 74.5
* with a concurrence 98.6 100.0 97.9 91.8 39.4 82.9 52.0 94.6 96.1 59.9 69.6 82.4 73.2

* reversals 82.0 91.2 85.8 55.9 45.4 58.3 46.9 75.7 85.5 49.0 55.0 48.2 59.4
* partial reversals 79.3 96.8 88.5 64.1 38.1 56.9 50.3 76.9 86.3 43.2 63.6 47.3 58.5
* remands 40.2 79.4 72.5 14.9 7.8 6.8 11.9 13.8 33.3 24.5 45.7 12.0 35.6

Note: Figures are published, reasoned opinions as a percentage of terminations on the merits in the
categories described.

Oral argument and representation by counsel. Table 4 displays the frequency of
published opinions within categories of counsel status and disposition method. Oral
argument is strongly associated with opinion publication overall.' Even absent argument,
publication is more likely if all parties were represented by counsel than if a party
(usually the appellant) was unrepresented. Although these patterns are sometimes
interpreted as evidence of second class treatment of certain classes of cases or litigants,
they are also the patterns one would expect if screening programs are operating as
intended and if most meritorious cases can attract counsel.

' I have not disaggregated counseled and pro se cases in which argument is heard because, with the notable
exception of the Second Circuit, most courts rarely or never grant oral argument to uncounseled litigants.
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Dissents and concurrences. Some courts explicitly note the issuance of a separate
opinion (either dissent or concurrence) as a condition that will trigger publication (at least
if the author wishes to publish), and it is sometimes presumed that courts publish at least
any decision on which the panel members disagree enough to generate a dissent.
Although the preparation of a separate opinion makes it more likely that an opinion will
be published, only in the First Circuit has it proved a thoroughly reliable predictor.

Case outcomes. As the chart summary of local rules reflects, some courts use case
outcome-reversal, affirmance, etc.-as a criterion for publication. Where the judgment
appealed from was published, reversals may be especially important. Table 4 shows that
reversals and partial reversals tend to be published with fair frequency, although
somewhat less predictably than cases in which a panel member felt strongly enough to
prepare a separate expression. However, the dangers of overinterpreting reversals and
partial reversals have been well documented, and nonpublication cannot necessarily be
taken as evidence of unavailability of either results or reasoning that would be of
substantial assistance to the bar.

4. Are unpublished opinions provided to Westlaw and LEXIS for electronic
dissemination?

"Unpublished" opinions are available on Westlaw and LEXIS from all of the
courts of appeals except those in the Third, Fifth, and Eleventh Circuits. It appears the
Second Circuit is a relatively recent addition to the list of courts whose "unpublished"
opinions are available through these services. As the Com-mittee knows from the letters of
some of the judges who responded to Judge Garwood' s inquiry, the courts vary in -how
they label these opinions (e.g., "nonprecedential," "not-for-publication," "unpublished"),
but whatever the label, the status of the opinion is always visible on the first page of the
Westlaw and LEXIS versions.

5. & 6. Are counsel permitted to cite unpublished opinions in their briefs and other
submissions, (and if so, what procedures are required)? Are unpublished opinions
regarded as precedential?

These questions are linked conceptually and in many of the local rules. Table 5
(attached) shows the status of the published rules and internal operating procedures on
the citability of unpublished opinions. As the Committee will have gleaned from the
letters of the chief judges, disuniformity reigns in this area.2 In light of the extensive
commentary already received by the Committee, I have not attempted to recapitulate the
arguments for and against noncitation rules.

2 There was no significant disuniformity of procedure among those courts that allow unpublished opinions
to be cited for whatever persuasive value they might be worth. Where a rule speaks to the procedures to be
followed when citing unpublished opinions, they generally require the citing party to attach the opinion to
the document (e.g., brief) it is purported to support, with service on other parties.
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New Orleans, Louisiana
December 5, 1997

via Federal Express 4

The Honorable Alicemarie H. Stotler
Chair, Comrnmittee on Rules of Practice and Procedure
United States District Judge
751 West Santa Ana Boulevard
Santa Ana, CA 92701

Re: Report of Subcommittee on Technology --

Committee on Rules of Practice and Procedure

Dear Judge Stotler:

This is a brief report on the activities of the Technology Subcommittee since the last
meeting of the Standing Committee.

By memorandum, dated October 14, 1997, addressed to the Advisory Committee Chairs
and Reporters, and Liaison Members to the Technology Subcommittee, you requested that brief
outlines be submitted to me to identify "what rules might be in the amendment pipeline in the
future to deal with automation changes." To date, I have received responses from the Chair of
the Advisory Committee on Bankruptcy Rules, the liaison to our subcommittee from the Advisory
Committee on Appellate Rules, and the reporter of the Advisory Committee on Evidence.
Attached are copies of these written responses.

Assuming that this report will be included in the agenda book for the January meeting of
the Standing Committee, I am attaching also a copy of my letter dated November 18, 1997, to the
members of the subcommittee bringing them up-to-date on matters, and suggesting a preliminary
game plan for further action. That letter mentions a memorandum from John Rabiej suggesting
that our subcommittee consider whether electronic submission of public comments on proposed
rules amendments via the internet would be appropriate. As of now, I have only three responses
from subcommittee members on that issue, but we will develop a subcommittee recommendation
to be considered by the various advisory committees at their meetings next spring.
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Next, I attach a memorandum to me from Peter McCabe dated December 8, 1997, to
which is attached an updated report for the rules committees on the status of electronic filing in
the federal courts. I should also mention that Peter has been provided by the Clerk of Court of
the federal district court for the Eastern District of Pennsylvania with copies of recommended
amendments to Civil Rules 5(b) and 77(d), Criminal Rule 49(c) and Appellate Rule 3(d) in
connection with fax noticing. I do not have these recommended changes, and by copy of this
letter to John, I am requesting that copies be available at Santa Barbara.

As mentioned in my letter to our subcommittee, after I have received responses to your
request identifying rules changes that may be needed asa result of emerging technology, I will
suggest a plan for our subcommittee to review all theselissues.

Finally, for the benefit of Standing Committee members, I attach a copy of the letter dated
November 7, 1997, from Judge Homby, Chair of the Committee on Court and Case Management
in response to your invitation that he make a brief presentation concerning future technology at
the January meeting of the Standing Committee.

I look forward to seeing you in Santa Barbara.

With best wishes,

ne W. Lafitte

GWL:ed
Enclosures
cc: Professor Daniel R Coquillette (w/enc.) via Federal Express

John K. Rabiej, Esq. (w/enc.) via Federal Express

11521 4:LAFITGE
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October 5, 1997
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CRoMNALRULES50th Floor, One Shell Square 
FERN M. SMITH701 Poydras Street 
ERN M. RULENew Orleans, Louisiana 70139

Dear Gene:

After consultation with our Reporter and sub-committeechairman, Judge Cristol, I submit this response to Judge Stotler'srequest that the Advisory Committees submit to you a brief outlineidentifying what rules might be in the amendment pipeline in thefuture to deal with automation changes.

The Advisory Committee on Bankruptcy Rules has tentativelyapproved, subject to further refinement at our next meetingproposed amendments to Rules 9013 and 9014 that, among otherchanges, will introduce the concept of electronic service ofpapers. We anticipate that these opposed amendments will bepresented to the Standing Committee in June 1998, with a requestthat they be published for comment.

As amended, Rule 9013 will govern "applicationsn, a categoryof procedures that relate to certain enumerated matters thatusually are nonsubstantive and noncontroversial. The proposedamendments are designed to enable parties to obtain court ordersrelating to these matters in a relatively short period of time.
The proposed amendments to Rule 9014 are designed to governanother form of litigation, called "administrative proceedings,"in which a party may obtain a court order relating to certainmatters that are substantive and often contested. Anadministrative proceeding will be commenced by filing a motion, anda written response will be required. Examples of administrativeproceedings are motions for the appointment of a trustee in aChapter 11 case, for the relief from the automatic stay, forapproval of the assumption or rejection of an executory contract,or for approval of postpetition financing.



The proposed amendments to Rules 9013 and 9014 provide that bylocal rule the court may permit an application, motion, or responsepapers to be "served by electronic means that are consistent withtechnical standards, if any, that the Judicial Conference of theUnited States establishes." This language is similar to the 1996amendments to Bankruptcy Rule 5005(a) which allow bankruptcycourts, by local rules, to permit parties to file papers byelectronic means.

Kind regards.

Sin Rtey,

at G. Duplantier

c.c. Honorable Alicemarie H. Stotler
751 West Santa Ana Blvd.
Santa Ana, California 92701
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DATE: November 14,1997 CPLRULES

W. EUGENE DAVIS
TO: Gene W. Lafitte, Chair CWUGEALNRULES

Standing Committee Subcommittee on Technology FERN M. SMITH

EVIDENCE RULES

FROM: Luther T. Munford, Liaison
Advisory Committee on Appellate Rules-'

In response to Judge Stotler's memorandum of October 14, 1997, I write to inform you
that two items currently pending on the docket of the Advisory Committee on Appellate Rules
might be of concern to the Subcommittee on Technology:

1. Agenda Item No. 91-17 '(Uniform Plan for Publication of Opinions). At its
September 1997 meeting, the Advisory Committee determined that a principal long-term project
will be to consider development of uniform rules governing the publication, citation, and
precedential effect of appellate opinions. The circuits currently have varying and conflicting rules
and practices regarding the use of "unpublished" opinions. It is possible that the Advisory
Committee will recommend rules governing the release of appellate opinions for electronic
dissemination.

2. Agenda Item No. 95-5 (Amend FRAP 31 to require submission of digitally
readable copy of brief, when available). Judge Easterbrook has suggested amending FRAP 32
to require counsel to file one copy of each computer-prepared brief on digital media - that is, on
a computer disk - and to serve a copy of the disk on each party. This would permit judges to
search the text for particular words or citations and judges with impaired vision to enlarge the
text. It would also permit judges to load briefs into their laptop computers, so that they need not
travel with stacks of briefs. At its September meeting, the Advisory Committee decided to retain
this item on its study agenda with "medium" priority.

I should note that there is a strong consensus on the Advisory Committee that members of
the bench and bar should be given an opportunity to become accustomed to the restylized
appellate rules before being asked to comment on further amendments to those rules. The
Advisory Committee has determined that, barring an emergency, no amendments to FRAP will be
forwarded to the Standing Committee until the restylized rules have been in effect for at least a
few months. If the restylized rules are approved by the Supreme Court and not blocked by
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Congress, they will take effect on December 1, 1998. Thus, the Advisory Committee does not
anticipate submitting proposed amendments to the Standing Committee until late 1999 or early
2000.

Please contact me if you have any questions. I look forward to working with you.

cc: Judge Will L. Garwood, Chair
Advisory Committee on Appellate Rules

Prof. Patrick J. Schiltz, Reporter
Advisory Committee on Appellate Rules



FORDHAM
University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855
Philip Reed Professor of Law e-mail:dcapramnail.lawnet.fordham.edu

Fax: 212-636-6899-

Gene W. Lafitte, Esq.
Liskow & Lewis
50th Floor, One Shell Square
New Orleans, LA 70139 November 6, 1997

Per your request, I am enclosing a copy of the Uniform Rules Drafting Committee
comment on a possible amendment to the Rules of Evidence. This amendment tries to
accommodate technological changes in the presentation of evidence. As you know, the
Evidence Rules Advisory Committee has decided to take up this question, but no decision has
yet been made on the course that we might take. However, we will certainly be considering
possible solutions like that pro'posed in the enclosed comment.

Best regards. I look forward to seeing you at the Standing Committee meeting in
January.

Very truly yours,

.N '
Daniel J. Capra
Reed Professor of Law



1 Rule 106. (Remainder of or Related Records M4tngs-eow-Reedrd
2 S ol- en&1
3
4 Whenever a record evditing or recrded statement or part thereof

5 introduced by a party, an adverse party may require the introduction him at that

*6 time te introduce of any other part or any other record writing cr recorded

7 statement which in fairness ought to be considered contemporaneously with it.

8
9 Drafting Committee Note

10
11 The existing Comment to Rule 106 states that "[a] determination of what
12 constitutes 'fairness' includes consideration of completeness and relevancy as well
13 as possible prejudice."
14
15 Uniform Rule 106 also differs from its federal rule counterpart by
16 substituting the phrase "in fairness ought" for the phrase "ought in fairness."
17
18 Two amendments to Rule 106 are proposed. First, this proposal for
19 amending Rule 1,06 eliminates the gender-specific language in the rule which is
20 technical and no change in substance is intended.
21
22 Second, the Drafting Comnittee proposes amending Uniform Rule 106 to
23 substitute the word "record" for the language "writing or recorded statement" to
24 conform the rule to the recommendation of the Task Force on Electronic
25 Evidence, Subcommuittee on Electronic Commerce, . Committee on Law of
26 Commerce in Cyberspace, Section on Business Law of the |0
27 Association. Comparable amendments are also made in Rulel612, 801(a), 803(5)
28 through (15), 803(17), 803(24), 901 through 903 and 1001 ough 1007.
29
30 "Record" is defined by amending Rule 1001(1) of the Uniform Rules of
31 Evidence to embrace the definition of "record" as follows:
32
33 "Record" means information that is inscribed on a tangible
34 medium, or that is stored in an electronic or other medium and is
35 retrievable in perceivable form. All writings, including documents,
36 memoranda and data compilations, audio recordings, videotapes
37 and all photographs are records.

15



1 This definition of "record" is derived from § 5-102(a)(14) of the Uniform
2 Commercial Code and would carry forward established policy of the Conference to
3 accommodate the use of electronic evidence in business transactions. The Drafting
4 Committee has inserted for completeness in the foregoing definition of record the
5 words "audio recordings, videotapes" between the words "compilations," and "and
6 all photographs."
7
8 In proposing these changes in the Uniform Rules of Evidence, the Task
9 Force believes they "are desirable to ensure that records are placed on the same

10 plane with writings." It further argues as follows:
11
12 To be sure, courts have been generally receptive to the introduction
13 of electronic evidence, at least to the extent courts' actions are
14 revealed in reported appellate opinions. * * * But reported opinions
15 do not tell the entire story. A business person, in deciding whether
16 to rely upon electronic media rather than writings for the storage of
17 business records, may ask his or her lawyer for assurances that
18 business records stored in electronic media will be as reliable as
19 records stored in writings--that is to say, if legal rights must be
20 enforced in court, the business person can have some degree of
21 confidence that information stored electronically will be admissible
22 as information stored in written format. The existing rules and case
23 law do not permit an unambiguous response to this reasonable
24 request.
25
26 While the reported appellate cases give some assurance that the
27 courts will lean in the direction of using the structure of the current
28 rules to permit reliance upon electronic evidence, there is still the
29 question of what happens at the trial court level on a day-to-day
30 basis when records electronically stored are sought to be used in
31 evidence. If the trial court refuses to permit admission of
32 electronically stored records into evidence, the parties will likely
33 incur additional expense to prove up the case in other ways, or even
34 settle the case on less favorable terms, rather than appeal the case
35 to get the evidentiary ruling corrected. Consequently, to the extent
36 that the Uniform Rules of Evidence can be amended at least so as
37 to put electronic records on a par with writings, the business
38 community can have greater confidence that it can rely upon
39 electronic records and thereby achieve desired efficiencies and
40 productivity gains.

16
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New Orleans, Louisiana
November 18, 1997

To: Members of the Subcommittee on Technology of the

Standing Rules Committee (Distribution List Attached)

Dear Friends:

I look forward to working with all of you as members of the Subconmmittee on

Technology of the Standing Rules Committee. Our work should be interesting and challenging,

and I certainly welcome your suggestions and comments as we move ahead.

Because I am new to the subcommittee, I have had discussions with Judge Stotler to gain

an understanding of the purposes and objectives of the subcommittee. Our basic responsibility is

to monitor carefully rule changes that will be necessary to accommodate application of

technologies adopted for use in the federal court system, and of course, to assist the advisory

committees in initiating those rule changes. Keeping abreast of technological developments and

uses will be formidable, because of the number of committees and groups involved with

technology in the court system - M., the Judicial Conference Committee on Automation and

Technology, the Judicial Conference Committee on Court and Case Management, and the like.

Our plan is to keep aware of the work of these committees and groups through the Administrative

Office of the courts and the Rules support staff.

Judge Stotler has already requested of the advisory committees that we be furnished any

input each committee may have as to rules that may require amendment in the future to deal with

automation changes. In addition, I anticipate receiving from the federal district court in New

Mexico a "list" of civil rules problems encountered in the implementation there of a pilot program

on electronic case filing procedures. As I receive this input from the advisory committees and

from the New Mexico court, I will, of course, provide the material to you.

On another note, I am attaching a copy of a memorandum to me from John Rabiej of the

Rules Committee Support office suggesting that the subcommittee consider whether electronic

submission of public comments on proposed rules amendments via the Internet would be

appropriate. In his memorandum, John notes some pros and cons for the proposal.
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Judge Stotler indicated that she would like to have. the views of each advisory rules

committee before a final decision is reached on this issue. It seems appropriate for our

subcommittee to reach a preliminary consensus on this question and share it with each advisory

rules committee before the respective spring 1998 meetings. Please let me have your thoughts on

this issue. After I have heard from you, we can decide whether a conference call would be

advisable to brainstorm about the matter.

Finally, once I have received responses to Judge Stotler's request identifying rules changes

that may be needed as a result of emerging technology, I will begin to draw up a plan for the

subcommittee to review all these issues, including the electronic submission of public comments.

I will be reporting on all of this to the Standing Ioules Committee at its January, 1988

meeting.

Thanks for your help. Once again, I look forward to working with you.

With best wishes,

Gene W. Lafitte

GWL:ed
Attachment
cc: The Honorable Alicemarie H. Stotler (w/o attachment)

Professor Daniel R. Coquillette (w/o attachment)
Advisory Committee Reporters (w/attachment)
Richard G. Heltzel, Esq. (w/attachment)
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director UNITED STATES COURTS JOHN K PABIE

CLARENCE A. LEE IR Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Suppon Office

October 31, 1997

MEMORANDUM TO GENE W. LAFITTE

SUBJECT: Receipt of Comments on the Internet

The proposed amendments to the federal rules, which were published for

comment on August 15, 1997, are located on the Judiciary's Home Page on the Internet

<http://www.uscourts.gov>. My office now has the capability to receive public

comments on the proposed amendments directly on the Internet via E-mail. An E-mail

address can be established at my office and we could receive all electronic comments,

reproduce them, and circulate hard copies to each committee member.

Although we considered receiving comments electronically, a final decision was

deferred. We need now to reach a consensus among our advisory rules committees on

this issue. As we earlier discussed, your subcommittee could review this matter and

report back to their respective committees the subcommittee's conclusions and

recommendations. Hopefully the advisory rules committees will be able to agree on the

subcommittee's proposals so that we can present the Standing Rules Committee with a

uniform recomrmendation.

We have identified several arguments for and against the proposal, which may

help the subcommittee's deliberations.

Arguments in Favor of Electronic Comments

* Electronic submission of comments would be consistent with the rules

committees' policy of reaching out to the bar and public and informing them of

proposed rules changes and encouraging public input.

* Electronic submission of comments meets recommendation No. 5 of the Standing

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Committee's Self-Study Plan, which recommends to the Administrative Office

that: "Electronic technologies should be used to promote rapid dissemination of

proposals, receipt of comments, and the work of the rules committees." The text

of the plan includes a specific recommendation that "Persons should be permitted

to lodge their comments online for collection and transmittal to the Advisory

Committee."

Arguments Against Electronic Comments

* Comments via E-mail are less likely to be as well thought out as comments

submitted in writing, and many may not be serious.

* Under the Judicial Conference rulemaking procedures, each reporter must -

"prepare a summary of the written comments received and the testimony presented

at the public hearings." Summarizing all Internet comments may be burdensome.

Online comments may be viewed as non-written comments, or a clear disclaimer

could be included on the Internet Home Page stating that all electronic comments

will be circulated to each committee member, but will not be included in the

summary of comments. But such treatment may perceived as establishing a

"second-class" category of comments.

* Although not required by the Judicial Conference rulemaking procedures, my

office has acknowledged each comment and followed it up with a communication

explaining the advisory committee's response. Continuing to respond to each

electronic comment would probably be impossible, but we could provide a generic

explanation of the committee's actions and place it on the Internet.

John K. Rabiej
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MEMORANDUM TO: Gene W. Lafitte, Esq.
Chair, Subcommittee on Technology
Committee on Rules of Practice and Procedure

SUBJECT: Status Report on Electronic Filing in the Federal Courts

Attached for your consideration is an updated report for the rules committees on the

status on electronic filing in the federal courts and the potential rules issues arising from the

judiciary's efforts to develop and implement electronic case file systems. You will receive

further reports on this topic periodically and as developments warrant.

Peter G. McCabe
Secretary to the Committee

Attachmnent



December 1997

Electronic Filing: A Status Report for the Rules Committees

I. Introduction

A year ago, the federal rules of procedure were amended to authorize courts to accept

litigation papers in electronic form.' The amendments specifically provide that

[a] court may by local rule permit papers to be filed, signed, or verified by
electronic means that are consistent with technical standards, if any, that the
Judicial Conference of the United States establishes. A paper filed by electronic
means in compliance with a local rule constitutes a written paper for the purpose
of applying these rules.2

Empowered by this change, several local courts now are working to identify and test appropriate

technology to accept and maintain court records in digitized form. As outlined in an attachment

to this report, an Electronic Case Files (ECF) Initiative is also proceeding nationally to develop

or acquire "core" electronic case file systems that interested courts can adapt to fit local needs.

II. Potential Issues Affecting the Federal Rules

A. Issues Arising in ECF Experimentation

Issues with potential implications for the federal rules of practice and procedure are
already surfacing in the ongoing federal court experiments with electronic case filing. The
following is a list of issues identified to date:

* Can electronic filing (or certain requirements for electronic filing) be authorized by a
court's general or case-by-case orders, rather than by local rule?

* To what extent should initial case pleadings be filed and served electronically in view
of filing fee and jurisdictional issues?

* Can service or notice of other documents filed in a case be provided electronically
inasmuch as the rules now provide only for service by hand delivery, mail, or leaving
a copy with the clerk (Fed. R. Civ. P. 5(b)), and various bankruptcy rules require
"notice" of proposed actions?

Fed. R. Civ. P. 5(e); Fed. R. Bank. P. 5005; Fed. R. App. P. 25(a)(2)(D) (all effective Dec. 1, 1996).
Fed. R. Crim. P. 49(d) provides that papers in criminal actions be filed in the manner provided in civil actions.

2 Fed. R. Civ. P. 5(e). The language of the companion bankruptcy and appellate rules is essentially the
same.
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* Who-the courts or the parties-should be responsible for service of pleadings and
providing proof of service?

* Should notice of court orders and opinions be provided electronically to the parties
and, if so, how should it be done?

* Should the timeliness of filings be determined, and action deadlines be computed,
differently when filing and service are accomplished electronically by some or all
parties?

* How should signatures be verified, especially in terms of "Rule 11" requirements?

* How should signatures be verified on documents not signed by the attorney (e.g.,
affidavits and bankruptcy schedules of assets and liabilities)?

* How to handle questions involving document format, including:
- documents received in a technologically incompatible format (and the

accompanying potential issues involving timeliness and service of
papers); and %

- other software incompatibilities among electronic filers?

B. Technical Standards

The 1996 rules amendments authorized electronic filing at local court option, subject to
any technical standards the Judicial Conference may adopt. Accordingly, the Administrative
Office developed and, in December 1996, circulated a series of "Proposed Technical Standards
and Guidelines for Electronic Filing in the United States Courts" for comment in the judiciary
and legal community. The proposed standards and guidelines were revised in light of the
comments received and presented to the Committee on Automation and Technology at its June
1997 meeting. Recognizing that any standards may need to be further updated in response to
other developmental efforts currently under way within the ECF Initiative, that committee chose
not to recommend Judicial Conference approval at this time, but instead approved them as
"interim technical standards" that courts choosing to implement electronic filing may use as
guidance for their efforts.

III. Conclusion

As the judiciary moves forward to develop and implement ECF capabilities, it may be
appropriate to consider additional amendments in the federal rules to resolve issues identified
during the experimental stage. The staff in the Office of Judges Programs (OJP) assigned to the
ECF Initiative will continue to monitor rules-related developments in the courts conducting ECF
experiments and in other aspects of the Initiative. Any new or updated information will be

2
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forwarded to the Technology Subcommittee through the Rules Committee Support Cffice. OJP

staff are currently preparing a comparative summary of the electronic filing procedures adopted

by local nile, general order, or other method in the 10 courts presently testing electronic filing

systems. That summary should be available before the Standing Committee's January 1998
meeting.

3
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The ECF Initiative

The Judicial Conference Committee on Automation and Technology has established the
Electronic Case Files (ECF) Initiative as one of four priority Information Resource Management
initiatives under the Long Range Plan for Automation in the Federal Judiciary.' Under that
committee's oversight, the Administrative Office manages the ECF Initiative with guidance from
an ad hoc ECF Advisory Group (consisting ofjudges, clerks, and other court managers), and with
additional participation from the courts, other government agencies, the bar, and other court users
in various forums (including other Judicial Conference committees). The overall objective of the
ECF Initiative is to seek consensus on, and expedite the development and implementation of,
judiciary-wide electronic case files and case file management systems within the next two to four
years. Through the Initiative, ECF systems will be developed that provide flexibility for the
individual courts, allowing each court to implement basic capabilities, and to build upon them,
according to its local needs.

A fully developed ECF system would be expected to receive documents in electronic
form at the earliest possible point, ideally from the person who creates the document. An ECF
system would not only contain everything presently included in a paper case file, but could also
accommodate the court's internal-case-related documents. On the assumption that the transition
away from paper documents should promote savings for the courts, an ECF system should
include at least the following capabilities:

* electronic submission of documents to, from, and within the court;

* appropriate management of electronic documents, including storage and security;

* docket entries through information provided electronically by the filing party;

* case management based upon the electronic documents and docket entries; and

* retrieval of documents and case files, including public and remote access.

An ECF system should also be modular, enabling each court to implement its capabilities
at its own pace. For example, a court could begin using the system with manually filed paper
documents only; move through stages with varying proportions of paper documents, court-
imaged electronic documents, attorney-imaged electronic documents, and electronic text
documents; and eventually reach a stage where most filings are electronic text documents filed
and docketed by attorneys.

l Beginning with Fiscal Year 1998, that document is renamed the Long Range Planfor Information
Technology in the Federal Judiciary.
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To pursue these goals, the ECF Initiative consists of three closely interrelatedcefforts:
coordination of the case management system modernization projects; assessment of ECF
prototype systems; and further development of the legal and policy issues posed by ECF.

A. Coordination of Case Management Systems Modernization Projects

The ECF Initiative is coordinating the separate projects to modernize automated case
management systems in the courts of appeals, district courts, and bankruptcy courts, respectively.
Under the Initiative, the three projects are now moving together to define, with assistance from
courts and other users, the functional requirements that ECF/case management systems would be
expected to satisfy. After that process is completed, the three projects will jointly consider the
alternatives for meeting the requirements that have been defined.2

The three case management modernization projects will be closely coordinated through
the process of defining ECF requirements and analyzing alternative solutions. This is essential to
gain efficiencies in defining and acquiring common elements of the new systems, and to ensure
an adequate degree of consistency and data-sharing among the three court types. Coordination
will enable development of common data and other standards to facilitate electronic exchange of
information within and among cowrt units throughout the judiciary and to eliminate redundant
data entry in different court units.

Coordination under the ECF Initiative is also necessary because of the expected overlap
of functions between an electronic case file system and a new automated case management
system. Indeed, the capability to handle electronic case files would be an essential feature of any
new case management system. Efforts to implement ECF and case management capabilities in
the different court types may follow more independent paths (while remaining under the general
aegis of the Initiative) after the analysis of alternatives is completed. The separate projects,
however, will have the benefit of consistent sets of basic requirements and a common view of the
available alternatives for implementation.

B. Assessment of ECF Prototypes

A number of federal courts are already operating "prototype" ECF systems. Using a
system developed by the Administrative Office, the Northern District of Ohio began receiving
electronic filings in maritime asbestos cases through the Internet in January 1996. The Ohio
Northern system now manages over 10,000 such cases and has saved the court from handling
many thousands of paper documents. Nearly 50 attorneys from around the country have not only

2The Administrative Office employs a controlled procedure for managing the development and deploymentof automated systems. The definition of functional requirements and a formal analysis of alternatives are the firstand second phases of the five-phase process.

2
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submitted more than 125,000 documents in electronic form, but have also simultaneously and
automatically created the court's official docket entries. Late in 1996, the bankruptcy court in the
Southern District of New York began testing a prototype ECF system based on the same model
that now handles more than 100 Chapter 11 cases, with an average 5 to 10 electronic filings
every day.

Based on the early success in the two courts, the Administrative Office has expanded the
capabilities of the prototype systems in the first two courts and is working to test those systems
in three other district courts (Western District of Missouri, Eastern District of New York, and
District of Oregon) and four other bankruptcy courts (Southern District of California, Northern
District of Georgia, District of Arizona, and Eastern District of Virginia, Alexandria Division).
Each of those courts has agreed to test the functionality of the prototype system initially in
specified types of civil actions (e.g., non-prisoner civil rights and employment discrimination
cases, intellectual property disputes, cases involving the federal, state and local governments or
large national law firms) and various categories of bankruptcy cases (under Chapters 7, 11, and
13). Ultimately, however, the prototypes will be expanded to include broader categories of cases.

Other courts are moving more independently to test ECF capabilities. The district court
in New Mexico has developed an4Intemet-based system with somewhat different capabilities
than the Administrative Office prototypes. And the district court in the Southern District of
Texas and the bankruptcy courts in the Western District of Oklahoma and the District of Kansas
have each constructed their own electronic case files by having court staff scan paper documents
into their systems.

All these efforts have already begun to demonstrate that ECF is feasible and could yield
savings for the courts. Under the Initiative, the experience gained from the various prototypes
and experiments will provide useful information for the above-described modernization efforts,
aiding in the identification of functional requirements, providing possible alternatives to
consider, and serving as test beds for the cost-benefit analyses needed to demonstrate the
expected returns of ECF systems.

C. Further Development of Legal and Policy Issues

Moving towards implementation of ECF capabilities will require the federal judiciary to
resolve numerous legal and policy questions-including several that may implicate the federal
rules. The Administrative Office's March 1997 discussion paper, Electronic Case Files in the
Federal Courts: A Preliminary Examination of Goals, Issues, and the Road Ahead, provides a
vision for how the courts might implement ECF systems and identifies "topics for further study."
The ECF Initiative will follow up on that paper with legal analyses, planning support, policy
development, and educational efforts. Among the legal, technical, and management issues to be
addressed are:

3
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* authentication, security, and preservation of electronic documents

* possible changes in procedural rules governing service, notice, timeliness, and
document format

* appropriate access for all users, and encouragement of user participation

* funding of new systems and services (i.e., through appropriations, user fees, etc.)

* management of judiciary resources (e.g., staff utilization, education and training,
allocation of courthouse space)

* potential use of commercial providers of electronic filing services (including
questions of public access to court records, custody of public documents, document
security, procurement requirements, and court staffing)

* integration of ECF systems with other automated sources of litigation-related
information; and

* myriad administrative details needed to implement a timely shift from paper to
electronic files.

D. Status of the Initiative-December 1997

The ECF Initiative is currently focusing on the above-described activities. The prototype
systems developed by the Administrative Office are operational in eight of the nine courts
mentioned above (the Southern District of California bankruptcy court is expected to begin
testing of its system in December). Those systems continue to receive enhancements and provide
substantial experience-based information that may guide further developments. Staff and other
participants in the Initiative continue to make presentations to court and bar groups to raise
awareness in the court community and to receive feedback from that community. Dialogue
groups are being formed on the J-Net to facilitate discussion on the legal and policy issues
associated with ECF. Efforts are currently on schedule to complete the definition of functional
requirements by June 1998, complete the analysis of alternatives by September to December
1998, and make ECF systems available for implementation within the targeted two-to-four year
period.

4
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November 7, 1997

Honorable Alicemarie H. Stotler
United States District Court
United States Courthouse
751 West Santa Ana Boulevard
Santa Ana, CA 92701

Dear Jui tC :

Re: Request to Attend Standing Committee Meeting

I appreciate receiving your letter of October 27, 1997, inviting me to make a brief
presentation concerning future technologies that the Committee on Court Administration
and Case Management ("CACM") foresees in connection with courtroom presentation as
well as 6ase management at the January meeting of your Committee. I understand from
your letter that the Chair of the Committee on Automation and Technology ("CAT") is
also invited to attend and discuss related issues. While the opportunity for
communication between our Committees is always welcomed, I believe that it may be
premature for someone from the CACM Committee to address the Standing Committee
on Rules of Practice and Procedure regarding courtroom technology issues at this time.

As I am sure you are aware, the Electronic Courtroom Project is conducting an
extensive assessment of various courtroom technologies under the auspices of the CAT
Committee. My understanding is that the study will not be completed until the summer of
next year. Although the CACM Committee has a sense of some of the policy issues that
may need to be addressed as a result of the use of new courtroom technologies, our
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Committee's role will only begin in earnest once we have received the final report from

the project. In the meantime, the CAT representative will be able to provide to you a

knowledgeable overview of the technologies and of the present study.

While I appreciate your Committee's desire to be ready to have rule changes in

place to accommodate new technologies, we are not in a position to provide input at this

tithe. I hope that the invitation will be reissued after the results of the study are ready for

review. Thank you for keeping our Committee inmind, and I look forward to working

with you and the Standing Committee on issues of mutual concern.

Sincerel

D. Brock Homby

cc: Honorable Edward W. Nottingham

Mr. Gene W. Lafitte
Mr. John K. Rabiej
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