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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of December 8-9, 1994

Administrative Office of the U.S. Courts
Washington, D.C.

Agenda

Amendments to the Federal Rules of Bankruptcy Procedure
relating to the Bankruptcy Reform Act of 1994. [Materials:

Reporter’s memorandum dated 11/7/94, and reference documents
cited therein.]

Amendments to the Official Bankruptcy Forms relating to the
Bankruptcy Reform Act of 1994. [Materials: Patricia
Channon’s memorandum dated 10/31/94, plus additional
materials to be mailed separately.]

Amendments to Director’s forms relating to the Bankruptcy
Reform Act of 1994. [Materials: to be mailed separately.]
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM : ALAN N. RESNICK, REPORTER
- RE: PROPOSED RULE AMENDMENTS TO CONFORM

TO THE BANKRUPTCY REFORM ACT OF 1994

DATE : NOVEMBER 7, 1994

The Bankruptcy Reform Act of 1994 (Pub. L. 103-394, 108
Stat. 4106) was signed into law by the President on October 22,
1994. With few exceptions, the amendments to the Bankruptcy Code
and title 28 of the U.S. Code made by the Reform Act are
effective in bankruptcy cases commenced on or after the date of
enactment. Several provisions of the Reform Act have caused
certain Bankruptcy Rules and Official Forms to be inconsistent
with the Bankruptcy Code and title 28. In additién, thefe are
certain Rules and Forms which -- although not inconsistent with
the sﬁatutory changes -- should be~amended or expanded to better
implement the new law. For your convenience, a copy of the
Reform Act is enclosed. |

I reviewed. the Reform Act for the purpose of identifying

Sechion|

thése provisions that mdy warrant amendments to the Baﬁﬁruptcy
Rules or the Official Forms; The purpose of this memorandum is
to identify and discuss the Rules that should be reviewed by the
Committee and to suggest specific language changes. The needed
changes to the Official Forms will be discussed in a seéarate
memorandum.

Two provisions of the new legislation directly affect the
Bankruptcy Rules, but do not require any action by the Committee.

First, 28 U.S.C. § 2075 has been amended to make all Bankruptcy



Rule amendments effective on December 1 of the year in which they
are promulgated by the Supreme Court. This conforms to the
effective date for the other ‘federal rules. Second, Rule 7004 is
amended by adding a new Rule 7004(h) that requires, with certain
exceptions, service by certified mail on insured depository
institutions.

In view of the time required for completing the rules
amendment process, the Committee may want to consider adoptlng
"Suagested interim rules" for adoptlon as local court rules
pending the promulgation of amendments to the Bankruptcy Rules.
This was last done in 1987, when suggééted interim rules and
forms were adopted by the Advisory Committee to provide
procedures to imélemeﬁt the new Chépter 12 of the Code! To
assist the Committee in making this detérmination, I prepared a
draft of suggested local rules (which aréimédeléd after some of
my proposals for»amending the national rules); These propésals

for suggested interim rules are attached as Appendix A to this

memorandum.
The topics covered in this memorandum -- based on statutory
changes -- include (1) notice to creditors, (2) election of

chapter 11 trustee, (3) filing proofs of claim, (4) small
business cases, (5) appeals, (6) jury triéis, and (7)

applicability of rules in North Carolina and Alabama.
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(1) NOTICE TO CREDITORS

Section 225 of the Reform Act amends section 342 of the Code
to provide that notices required to be given by a debtor to
creditors must contain the name, address, and taxpayer
identification number of the debtor (although failure to do so
does not invalidate the notice). The new section 342 (c¢) provides
as follows:

"(c) If notice is required to be given by the debtor to
a creditor under this title, any rule, any applicable
law, or any order of the court, such notice shall
contain the name, address, and taxpayer identification
number of the debtor, but the failure of such notice to
contain such information shall not invalidate the legal
effect of such notice."

The legislative history of this section found in the
Congressional Record on October 4th states:

"The Committee anticipates that the Official Bankruptcy

Forms will be amended to provide that the information

required by this section will become a part of the caption

on every notice given in a bankruptcy case."

Rule 2002 governs notices to creditors and others. Although

Rule 2002 requires "the clerk or some other person as the court

may direct" to send certain notices to creditors, and the

amendment to Code section 342 applies only to notices that are
given "by the debtor," it is common for chapter 11 debtors to
mail these notices. 1In addition, as mentioned above, the
legislative history indicates an intent that every notice in a
bankruptcy case contain the specified information, including the
address of the debtor. Therefore, the Committee should consider
whethef all nptices under Rule 2002 (whether given by the clerk
or the debtor) should contain the information listed in section

3




342 {(c) -- rather than only those notices "given by the debtor."
I suggest that the Committee consider three alternatives for

implementing the statutory change to section 342:

(1) Alternative 1: Do Not Amend the Rules. ' One alternative

is for section 342(c) to speak for itself. The Rules are not
inconsistent with section 342(c) and no change is mandated.

(2) Alternative 2: Amend Rule 2002 (n) only to the extent

required by section 342(c). The following amendment to Rule

2002 (n) could be made to conform to the 1934 amendment to section

342:

Rule 2002. Notices to Creditors, Equity Security Holders,
United States, and United States Trustee

* * * *

(n) CAPTION. The caption of every notice given under

thie rule shall comply with Rule 1005. The caption of every

notice required to be given by the debtor to a creditor

shall include the infoxrmation required to be in the notice

by 8 342(c) of the Code.

COMMITTEE NOTE

Rule 2002 (n)}—is amended to conform to the 1554
amendment to § 342 of the Code. As provided in
§ 342(c), the failure of a notice given by the debtor
to a creditor to contain the information required by
§ 342(c) does not invalidate the legal effect of the
notice.

(3) Alternative 3: Amend Rule 1005 to require the

information specified in section 342(c) in the caption of every

notice -- whether given by the clerk or the debtor. The

gk
.

==

£

£
[ A—

=}

)

)

§
|- S

[
| S—

]

2 .

™




o

")

1

o e

B

e

1

Congressional Record by requiring that €Very notice contain the
information set forth in section 342(c). If so, an amendment to
Rule 1005 should accomplish that.

Rule 2002 (n) requires that "every notice given~under this
rule shall comply with Rule 1005 [caption for the petition] ."
Rule 1005 requires that the caption of the petition include the
debtor’s name, sécial security nuhber, and»taxpayer's
identification number, but does not require that the éddress be
included. The Committee should consider amending Rule 1005 to
include the address. It ig interesting to néte‘that, although
Rule 1005 does not require ;he address to be included in the
caption,\the debtor’s address is currently included in Official
Form 1 (voluntary petition) and Official Form 5 (involuntary
petition) . Therefore, by amending Rule 1005 (caption of
petition), no change will be made to petitions -- only notices
will be affected (which is the sole purpose of making this
amendment) .

The Committee should consider the following amendment to

Rule 1005 [bracketed language is optional] :

Rule 1005. Caption of Petition [and Notice]

the name of the court, the title of the case, and the docket
number. The title of the case shall include the name,

address, social security number and employer’s tax

5
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25
26
27
28

identification number of the debtor and all other names used
py the -debtor within six vears before filing the . petition.
If the petitidn~is not filed by the debtor, it shall include

all names used by the debtor which are known to petitioners.

COMMITTEE NOTE

This rule is amended to require that the caption
of the petition include the debtor’s address. This
amendment is consistent with official Form 1 (Voluntary
petition) and official Form 5 (Involuntary pPetition)
which presentlyrinclude the debtor’s address.

Rule 2002 (n) requires that the caption of a notice
given under Rule 2002 comply with Rule 1005.
[Accordingly, the title and text of this rule is
amended to clarify that it applies to notices under
Rule 2002. In addition,]rThe»requirement that the
caption contain the debtor’s address is consistent with
§ 342(c) of the Code, as amended by the Bankruptcy
Reform Act of 1994, which provides that a notice given
by the debtor to a creditor shall contain the debtor’s
address. As provided in § 342(c), the failure of a
notice given by the debtor to a creditor to\contain the
information required by § 342 (c) does not invalidate
the legal effect of the notice.
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(2) ELECTION OF CHAPTER 11 TRUSTEES

Section 211 of the Reform Act amends section 1104 of the
Code to permit creditors to elect a trustee in a chapter 11 case
if a timely request for an election is made.

The new statutory language, which is included in section
1104 (b), includes the following:

"[O]n request of a party in interest made not later

than 30 days after the court orders the appointment of a

trustee under subsection (a), the United States trustee

shall convene a meeting of creditors for the purpose of

electing one disinterested person to serve as trustee in the

case. The election of a trustee shall be conducted in the

manner provided in subsections (a), (b), and (c¢) of section

702 of this title.®

The Reform Act alsc redesignated section 1104 (b) and (c¢) as
section 1104 (c) and (d). However, these redesignated subsections
were not amended, which leaves me with a little confusion. As
amended, section 1104 (b) provides for the election of a
disinterested person to serve as trustee, and section 1104 (4)
provides that: "If the court orders the appointment of a trustee
or an examiner... then the United States trustee, after
consultation with parties in interest shall appoint, subject to
the court’s approval, one disinterested person other than the
United States trustee to serve as trustee or examiner, as the
case may be, in the case." I assume (which is always dangerous)
that, if there is an election under section 1104 (b), the
provisions of section 1104 (d) do not apply to the selection of
the person to serve as trustee, but that the person elected must
be approved by the court to make sure that he or she is

disinterested. A comparison of section 702 (b) ("creditors may

7



elect one person") and the new section 1104 (b) ("electing one

disinterested person Lo serve as trustee") is revealing. In

chapter 7 cases, any person may be elected and there is no role
for the court in approving that person. But in chapter 11, the-
person elected should have to file the same kind of affidavit
regarding connections to the debtor,; creditors 'and other parties
that must be filed by a person;appointed by the Unites States
trustee under section 1104 (4) . Tﬁe legislative history does not
help. I drafted the proposed amendments set forth below based on
this assumption. i

I also think that the statute is unclear as to what happens
during the period after the court orders the app01ntment of a
trustee and before the election. If an election is requested,
does the Unlted States trustee app01nt a trustee under § 1104(d)
to serve untll a person is elected under § 1104 (b)? There is no
prov181on in § 1104 that is analogous to the interim trustee
provisions applicable in chapter 7 cases (see § 701). However,
the app01ntment of a trustee in a chapter 11 case is a rare event
that only happens if the debtor in posses51on is found to be
incompetent or dishonest. Thlrty days may be toco long to go
without a trustee. If a creditor regquests an election on the
29th day, and a meeting of creditors is\called for 20 days later,
it could be at least 7 or 8 weeKs before the trustee begins to
serve. Therefore, I thlnk that the more reasonable
interpretation of the statute is that the Unlted States trustee

should appoint a trustee under § 1104(d) (after consultation with

=

£

e

]

)

7

.



parties in interest) as soon as practicable after the court

3
H

orders the appointment of a trustee, and that the trustee would

—

- serve unless and until another person is elected by the

. creditors. This would be analogous to the election of a chapter
ff 7 trustee who, upon election, replaces the interim trustee.

i

- The Committee may take the position that this question

Zﬂ [Should the U.S. trustee appoint a Crustee to serve until the

e election is held?] involves statutory construction and should be
Lw left to the courts. Alternatively, the Committee may take the

f“ positién that the Rules should clear up any ambiguity by

- providing that a trustee appointed under § 1104 (d) shall serve

Fl unless and until a another person is elected. I favor the second
%“ position. In any event, I drafted proposed amendments in a

L, manner that accommodates both alternatives (with optional

r language in brackets).

~ Section 702 governs election of chapter 7 trustees. The new
ﬁq language in § 1104 states that the election of a chapter 11

oo ,

trustee "shall be conducted in the manner provided in subsections

y (a), (b), and (c) of section 702 of this title." However, the ——- -
= procedures regarding chapter 7 trustee elections are found in
-

Rule 2003 (b) (3) and (d), as well as in § 702(a)-{c) of the Code.
The Committee should consider amending Rule 2007.1 to provide

that these same procedural rules are applicable with respect to

f’m-"\

Lv chapter 11 trustee elections. In addition, the Committee should
e decide whether the amended Rule 2007.1 should make Rule 2006

m

b (Solicitation and Voting of Proxies in Chapter 7 Liquidation

-
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Cases) applicable in chapter 11. If so, should chapter 11
committees haveﬂthe right to solicit proxies fcr this purpose
(they cannot solicit proxies to vote on a plan)?

The CQmmittgefs task in this area is more complicated than
merely conforming the rules to statutory changes. I offer the

following draft for discussion purposes:

Rule 2007.1. Appointment of Trustee or
Examiner in a Chapter 11 Reorganization Case

(a) ORDER TO APPOINT TRUSTEE OR EXAMINER. In a chapter

11 reorganization case, a motion for an order to appoint a
trustee or an examiner pursuant to § 1104{(a) or § +364-{by
1104 (c) of the Code shall be made in accordance with Rule

8014.

(b) ELECTION OF TRUSTEE.

(1) Request for an Election. A reguest to convene

" a meeting of creditors for the purpose of electing a

trustee in a chapter 11 reorganization case shall be

filed and transmitted to the United States trustee in

accordance with Rule 5005 within the time prescribed by -

§ 1104 (b) of the Code. [Pending court approval of the

person elected, a person appointed trustee under

§ 1104 {(d) shall serve'aé trustee.]

(2) Manner of Election and Notice. An election of

a trustee under § 1104 (b) of the Code shall be

conducted in the manner provided in Rules 2003 (b) (3)

and 2006. Notice of the meeting of creditors convened

10
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under § 1104 (b) shall be given as provided in Rule

2002. A proxy for the purpose of voting in the

election‘may‘be solicited by a committee appointed

under § 1102 of the Code and by any other party

entitled to solicit a proxy under Rule 2006.

(3) Application For Appointment and Resolution of

Disputes. If it is not necessary to regolve a dispute

"
T

reqgarding the election or if all disputes have been

resolved by the court, the United States trustee shall

promptly file an application for the appointment of the

elected person under subdivision (c) of this rule. 1If

it is necessary to resolve a dispute regarding the

election, the United States trustee shall promptly file

a report informing the court of the dispute. If no

motion for the resolution of the dispute ig filed

within 10 days after the date of the creditors’ meeting

called under 8§ 1104 (b) of the Code, a person appointed

by the United States trustee in accordance with

§ 1104 (d) and subdivision {(c¢) of this rule shall serve

as trustee.

4b}> (c) APPROVAL OF APPOINTMENT. An order approving

the appointment of a trustee elected under § 1104 (b) or

appointed under § 1104(d), or the appointment of an examiner

pursuant—to—§313064{e} under § 1104 (d) of the Code, shall be

made only on application of the United States trustee+. The

application shall state stetirng the name of the person

i1




45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

appointment and, to the best of the applicant’s knowledge,
all the person’s connections with the debtor, creditors, any
other parties‘in interest, their respective attorneys and
accounﬁants, the United States trustee, and persons employed

in the office of the United States trustee. Unless the

person has been elected under § 1104 {(b), the application

shall state the names of the partiesgs in interest with whom

the United States trustee consulted regarding the

appointment. The application shall be accompanied by a

verified statement of the person appointed setting forth the

person’s connections with the debtor, creditors, any other

party in interest, their respective attorneys and

accountants, the United States trustee, and any person

employed in the office of the United States trustee.
COMMITTEE NOTE

This rule is added to implement the 1994 amendments
to § 1104 of the Code regarding the election of a
trustee in a chapter 11 case.

The procedures for reporting disputes to the court
and the time limit for filing a motion to resolve any
disputes derive from similar provisions Rule 2003 (d4)
applicable in chapter 7 cases. Because the person
elected must be "disinterested," the United States
trustee must file an application for court approval of
the elected person in accordance with Rule 2007.1 (c).

In addition to the above amendments to Rule 2007.1, the
Committee should consider the following amendment to Rule
2002 (a):

12
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Rule 2002. Notices to Creditors, Equity Security Holders,
United States, and United States Trustee

=
- 1 (a) TWENTY-DAY NOTICES TO PARTIES IN INTEREST. Except
r‘ 2 as provided in subdivisions (h), (i) and (1) of this rule,
[&& " " . N
3 the clerk, or some other person as the court may—direet
oo
| 4 directs, shall give the debtor, the trustee, all creditors
- 5 ‘and indenture trustees at least mret—less—than 20 days’ days
- 6 notice by mail of (1).the meeting of creditors under
f“ 7 pursuant—to § 341 or § 1104 (b) of the Code; * * * *
- COMMITTEE NOTE
; Paragraph (a) (1) is amended to include notice of a
- meeting of creditors convened under § 1104(b) of the
- Code for the purpose of electing a trustee in a chapter
g 11 case. The court for cause shown may order the 20-
- day period reduced under Rule 9006 (c) (1).
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(3) FILING PROOFS OF CLAIM
We recegtly ?ublishéd for commént p?oposed amendments to

Rule 3002\to‘confo;m éo sectién 726 of the Code. 1In view of
section 213(a) of Rgfbrm Act, which amends section 502(b) of the
nge, fu;ther‘amendAeﬁts to Rule 3002 shoﬁld be made. The new
section 502(?)(5) éf}ﬁhe‘COde provides that, upon objecﬁion to a
proof of claim, the cléim shall be allowed‘except to the extent
that: |

"proof of such claim is not timely filed, except to the

extent tardily filed as permitted under paragraph (1),

(2), or (3) of section 726(a) of this title or under
the Federal Rules of Bankruptcy Procedure, except that

a claim of a governmental unit shall be timely filed if-

it is filed before 180 days after the date of the order
for relief or such later time as the Federal Rules of
Bankruptcy Procedure may provide." :

Rule 3002(c), which governs the time for filing a proof of
claim, should be amended to make the rule consistent with the new
180-day bar date for claims of a governmental unit. The current
version of the Rule imposes an earlier bar date.

I also think that we should delete the new proposed Rule

3002 (d) that was published for comment. The proposed subdivision

provides as follows:

" (d) Notwithstanding subdivision (a) of this rule, if a
creditor files a proof of claim in a chapter 7 case
after the expiration of the time for filing the proof
of claim prescribed in subdivision (c) of this rule,
the creditor, as the holder of an unsecured claim proof
of which is tardily filed, is entitled to receive a
distribution to the extent provided under section 726
of the Code."

This subdivision was designed to clarify that tardily filed

claims may be allowed for the purpose of receiving a distribution
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under section 726. This is now accomplished by the new section
502 (b) (9) which provides that the holder of a tardily filed claim
is entitled to receive a distribution under section 726 {(a) (1) -
(3) . Therefore, the published proposed new Rule 3002 (d) merely
duplicates the statute and should be eliminated.

I recommend that the Committee consider the following
amendments to Rule 3002:

Rule 3002. Filing Proof of Claim
or Interest

(a) NECESSITY FOR FILING. An-unsecured creditor
Or an equity security holder must file a proof of claim
or interest in-aececordance—with-this—rule for the claim
or interest to be allowed, except as provided in Rules
1019(3), 3003, 3004 and 3005.

* * * *

(c) TIME FOR FILING. In a chapter 7 liquidation,
chapter 12 family farmer'’s debt adjustment, or chapter
13 individual’s debt adjustment case, a proof of claim
shatl-—befiled—within is timely filed if iﬁ is filed Ao

later than 90 days after the first date set for-the - -

meeting of creditors called pursuant to § 341 (a) of the
Code, except as follows:

(1) A proof of claim filed by a governmental

unit is timely filed if it is filed before

180 days after the date of the order for

relief. On motion of the United States, a
state, or subdivision thereof before the

15
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expiration of such period and for cause
shown, the court may extend the time for
filing of a claim by the United States, state

or subdivision thereof.

* * * *

COMMITTEE NOTE

The amendments are designed to conform to
§§ 502 (b) (9) and 726 (a)of the Code as amended by the
Bankruptcy Reform Act of 1994.

The Reform Act amended § 726(a) (1) and added
§ 502(b) (9) to the Code to govern the effects of a
tardily filed claim. Under § 502(b)(9), a tardily
filed claim must be disallowed if an objection to the
proof of claim is filed, except to the extent that
holder of a tardily filed claim is entitled to
distribution under § 726{a) (1), (2), or (3).

The phrase "in accordance with this wule" is

~deleted From Rule 3002(a) to clarify that the effect of

filing a proof of claim after the expiration of the
time prescribed in Rule 3002(c) is governed by
§ 502(b) (9) of the Code, rather than by this rule.
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- (4) SMALL BUSINESS CASES

rﬁ Sectién 217 of the Reform Act amends the Code by adding a

- new definition of "small business" (business with noncontingent

=

&J liquidated debts not exceeding $ 2 million, excluding real estate

- operators). It also contains the following special provisions

L’ for chapter 11 cases in which the debtor is a small business:

ﬁ‘ (1) The Reform Act amends section liOZ(a) to give the court
N discretion to order that a creditors’ committee not be

L, appointed. Apparently, this provision applies whether

o Or not the small business "elects" to be treated as a

e small business (although the legislative history in the

r Congressional Record indicates that this applies only

. if the debtor so "elects"). T do not think that this

E: provision requires any rule amendments.

- (2) The Reform Act amends section 1121 by adding a new

- section 1121 (e) that applies special time limits for

- filing a plan if "the debtor is a small business and

L elects to be considered a small business."™ In such a

ﬁT ~ase, only the debtor may file a plan until after 100 ..
i daﬁs after the order for relief (the exclusivity perlod

|

Zm 1s‘120 days for other debtors). It also provides that
m "ayl plans shall be filed within 160 days" after the

s ordpr for relief (in other cases, there is no time

f} lim}t for filing a plan after the exclusivity period

;n ' expires). Both of these periods may be reduced or

LW increased by the court. T do not think that any rule

17
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amendments are required with respect to this provision.
Section 1125 is amended to provide special provisions
governing disclosure statements -- but only if "the
debtor has elected under section 1121 (e) to -be
considered a small business."  These provisions, which

I believe do require rule amendments, are:

(a) "The court may conditionally approve a
disclosure statement subject to final approval
after notice and a hearing." Because the new
statute uses the phrase "after notice and a
hearing, " any new rules or amendments governing
final approval of a disclosure statement should
not require an actual hearing unless an objection
is filed. See section 102 of the Code.

(b) Votes may be solicited based on the
conditionally approved disclosure statement as

long as the debtor provides adequate information

to the entities solicited and the conditionally

approved disclosure statement is mailed at least

10 days prior to the confirmation hearing.
(c) A hearing on the disclosure statement may
be combined with the hearing on confirmation of

the plan.

In view of these statutory changes, the Committee should

consider whether a new rule should be added to provide the

procedure for making the small business election, including time

18

]

]

!

)

r,_

]

g.,

]

-
o

-l

L




puusam,

i

Kbt

limits for making the election. It appears that a rule on small

?m business elections should be in Part I of the Rules (Commencement
ﬂ; of Case; Proceedings Relating to Petition and Order for Relief).
L, In addition, Rule 3017 on disclosure statement approval and
o distribution should be amended to provide for the new concept of
1
- "conditional approval."
B At the September 1994 meeting of the Committee, proposed
- amendments to Rule 3017(@) and 3018(a) were approved to give the
Ej court discretion to fix a record date for the purposes of
) distributing solicitation materials and voting. Since I am
-~ proposing amendments to Rule 3017 to implement the new small
C“ business provisions, I thought it would be helpful to include in
- the draft below proposed language to implement the changes to
;) Rule 3017 (as well as to Rule 3018) that the Committee already
e approved. If any proposed amendments to Rule 3017 are published,
L~ all changes to Rules 3017 and 3018 (which are closely related)
f“ should be published together. |
7 For discussion purposes, I offer the following new Rule 1020
i: on "small business cases" and amendments to Rule 3017.
o Rule 1020, Election to be Considered a o .
i 'Small Business in a Chapter 11
b Reorganization Case
r 1 In a chapter 11 reorganization case, a debtor
i
- 2 that is a small business may elect to be
Z: 3 considered a small business by filing a written

4 ) statement of election no later than 100 davs after

i}
n

the date of the order for relief or by another

19
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date as the court may fix.
- COMMITTEE NOTE

This rule is designed to implement
§§ 1121(e) and 1125(f) that were added to the Code
by the Bankruptcy Rgiqrm_Apt,of‘1994.

Under § 1121(e) (1), a small business debtor
that elects to be tonsidered a small business has
the exclusive right to file a plan within 100 days
after the order for relief. The 100-day period
may be reduced or increased by the court under
§ 1121(a) (3). Delaying the small business
election during that period does not prejudice the
rights of creditors or other parties in interest.
Creditors and other parties in interest may be
prejudiced unfairly, 'however, if the debtor is
permitted to make the election after the
expiration of the period in which only the debtor
may file a plan.

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9 Municipality and
Chapter 11 Reorganization Cases ;
(a) HEARING ON DISCLOSURE STATEMENT AND

OBJECTIONS THERETO. Except as provided in

subdivision (f) of this rule, after a disclosure

statement is filed in accordance with Rule 3016 (b)

+ 3t smiira ol abtoment oo
il a P - W B e W O S S [ow JR SV & 3 WU Wy § 3 AW A 3y i vr
. .

provided—in—Rule—3036{e}, the court shall hold a
hearing on net—less—than at least 25 days days’
notice to the debtor, creditoré, equity security
holders and other parties in interest as provided

in Rule 2002 to consider swehk the disclosure

statement "and ‘any objections or modifications
thereto. The plan and the disclosure statement
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-3l (b} DETERMINATION ON DISCLOSURE STATEMENT.

32
33
34
35
36
37

38

shall be mailed with the notice of the hearing
only to the debtor, any trustee or committee
appointed under the Code, the Securities and
Exchange Commission, and any party in interest who
requests in writing a copy of the statement or
plan. Objections to the disclosure statement
shall be filed and served on the debtor, the
trustee, any committee appointed under the Code
and any sueh other entity as—may—be designated by

the court, at any time before the disclosure

statement is approved prier—te—approval-of-the
digelosure—statement or by sweh an earlier date as

the court may fix. 1In a chapter 11 reorganization

case, evefy notice, plan, disclosure statement,
and objection required to be served or mailed
pPursuant—te under this subdivision shall be
transmitted to the United States trustee within

the time provided in this subdivision.

Following the hearing the court shallidetermine
whether the disclosure statement should be
approved.

(c) DATES FIXED FOR VOTING ON PLAN AND
CONFIRMATION. On or before approval of the
disclosure statement, the court shall fix a time

within which the holders of claims and interests

21




39
40
41
42
43
44
45
46
47
48
49
50
51
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53
54
55
56
57
58
59
60
61
62

63

64

may accept or reject the plan and may fix a date

for the hearing on confirﬁation.
(d)‘TRANSMISSIOﬁ AND NOTICE TO UNITED STATES

TRUSTEE, CR?DITORS\AﬁD EQU:TY SECURITX‘HOLDERS:

On approval of a disclosure statement, unless --

excepﬁ to the extent that the court orders
étherwise Qith respect to one or‘more unimpaired
classes of creditors or equity §ecurity holders+
-- the debtor in posseséion, truétee, proponent of
the plan, or clerk as eféefeé~by the court orders
shall mail to all creditors and equity security
holﬁers, and in a chapter 11 reorganization case
shail transﬁit to the United Statés trustee,

(1) the plany or a court approved summary of the

plan; -

(2)‘the disclosure statement approved by the

coﬁrt;

(3) notice of the time within which acceptances

and rejections of sueh the plan may be filed;

and '
(4) any sueh other information as the court may
direct including any c¢ourt ﬁpinion ef—-the—eourt
approving the disclosure statement or a court
approved summary of ;he opinion.

In addition, notice of the time fiied for filing

objections and the hearing on confirmation shall

22
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65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82

83

84

85

86

87

88
89

90

be mailed to all creditors and equity security

holders in accordance with purswant—te Rule
2002(b), and a form of ballot conforming fo the
appropriate Official Form shall be mailed to
creditors and equity security holders entitled to
vote on the plan. In the event the opinieon—of-—the
court opinion is not transmitted or only -a summary
of the plan is transmitted, the opinion—of—the
court opinion or the plan shall be provided on
request of a party in interest at the plan

proponent’s expense eé-%he—pfepeﬁeﬁe—e§~%he-p}aﬁ.

If the court orders that the disclosure statement

and the plan or a summary of the plan shall not be
mailed to any unimpaired Elass, notice that the
class is designatéd in the plan as unimpaired and
notice of the name and address of the person from
whom the plan orksumﬁary of the plan and
disclosure statement may be obtained upon request

and at the plan proponent’s expense ef—the

propeonent—of—the—plan, shall be mailed to members

of the unimpaired class together with the notice

of the time fixed for filing ébjections to and the
hearing on confirmation. For the purposes of this
subdivision, creditors and equity security holders
shall include holders of stock, bonds, debentures,

notes, and other securities of record on &t the

23
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100
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109

date the order approving the disclosure statement

is was ente;ed or another date as the court may,
after notice and a hearing, for cause fix.

‘(e) TRANSM;?SIQN TO ?ENEEiCIAL HOLDERS OF
SECURITIES.\ At the hea¥ingvheld under pursuant—te
subdiviéion (a) of this rﬁleL the court shall
consider the procedures for transmitting the
documents and‘information reéuired by subdivision

{d) of this rule to beneficial holders of stock,

bonds, debentures, notes and other securities, and

.determine the adequacy of the sueh procedures, and

enter any sueh orders &8 the court deems
appropriate.

(f) SMALL BUSINESS CASES

(1) Conditional Approval of Disclosure

Statement. If the debtor is a small business and

has made a timely elegtion to be considered a

small business in a chapter 11 case, the court

may, on application of‘the plan proponent,

110

111

112

113

114

115

116

conditionallv approve a disclosure statement filed

in accordance with Rule 3016(b). On or before

conditional approval of the disclosure statement,

the court shall

(a) fix a time within which the holdersvof

claims and interests may accept or reject

the plan;

24
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LJ 117 (b) fix a time for filing obijections to the
r“ 118 disclosure statement:

- 119 {c) fix a date for the hearing on final

[i 120 approval of the disclosure statement to be
- 121 held if a timely objection is filed; and

L 122 (d) fix a date for the hearing on

™ 123 confirmation.

- 124 (2) Application of Rule 3017. If the disclosure

125 statement is conditionallvy approved,vRule 3017 (a),

{

126 (b), (c), and (e) do not apply. Conditional

]

127 approval of the disclosure statement is considered

f“ 128 approval of the disclosure statement for the

- 129 purpose of applying Rule 3017fd).

EZ 130’ (3) Objections and Hearing on Final Approval.
131 Notice of the time fixed for filing objections and

Ei 132 the hearing to consider final approval of the

™ 133 disclosure statement ghall be.qiven in _accordance

= 134 with Rule 2002 and may be combined with notice of

E: 135 _the hearinc on confirmation of the plan.

. 136 Objections to the disclosure statement shall be

;Wj 137 filed, transmitted to the United States trustee,

- 138 and served on the debtor, the trustee, any

;&“ 139 committee appointed under the Code and any other

T“ 140 entity designated by the court at any time before

e .

141 final approval of the disclosure statement or by

142 an earlier date as the court may fix. If a timely

[ |
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145

146

147

148

149

objection to the disclosure statement is filed,

the court shall hold a hearing to consider final

approval before or combined with the hearing on

confirmation of the plan. If no timely obijection

is filed, conditional approval of the disclosure

statement shall become finail.
COMMITTEE NOTE

Subdivision (d) is amended to provide
flexibility in fixing the record date for the
purpose of determining the holders of securities
who are entitled to receive documents under this
subdivision. For example, if there may be a delay
between the oral announcement of the judge’'s
order approving the disclosure statement and entry
of the order on the court docket, the court may
fix the date on which the judge orally approves
the disclosure statement as the record date so
that the parties may expedite preparation of the
lists necessary to facilitate the distribution of
the plan, disclosure statement, ballots, and other
related documents.

The court may set a record date under
subdivision (d) only after notice and a hearing as
provided in § 102(1) of the Code. Notice of a
request for an order fixing the record date may be
included in the notice of the hearing to consider
approval of the disclosure statement mailed under
Rule 2002 (b).

~—Ifthe court fixes a record date under B
subdivigsion (d) with respect to the holders of
securities, and the holders are impaired by the
plan, the judge also should order that the same
record date applies for the purpose of determining
eligibility for voting pursuant to Rule 3018(a).

Subdivision (f) is added to implement
§ 1125(f) of the Code that was added by the
Bankruptcy Reform Act of 1994. The procedures for
electing to be considered a small business are set
forth in Rule 1020. If the debtor is a small
business and has elected to be considered a small
business, § 1125(f) permits the court to
conditionally approve a disclosure statement

26
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subject to final approval after notice and a
hearing. 1If a disclosure statement is
conditionally approved, and no timely objection to
the disclosure statement is filed, it is.not

necessary for the court to hold a hearing on final
approval.

Other amendments to this rule are stylistic.
Rule 3018. Acceptance or
Rejection of Plans
(a) ENTITIES ENTITLED TO ACCEPT OR REJECT PLAN; TIME

FOR ACCEPTANCE OR REJECTION. A plan may be accepted or
rejected in accordance with § 1126 of the Code within the
time fixed by the court under pursuant—te Rule 3017.
Subject to subdivision (b) of this rule, an equity security
holder or creditor whose claim is based on a security of
record shall not be entitled to accept or reject a plan
unless the equity security holder or creditor is the holder
of record of the security on the date the order approving

the disclosure statement is entered or another date as the

court may, after notice and a hearing, fix for cause. For

cause shown, the court after notice and hearing may permit a

Creditor or equity security holder to change or witﬂdfawAén
acceptance or rejection. Notwithstanding objection to a
claim or interest, the court after notice and hearing may
temporarily allow the claim or interest in an amount which

the court deems proper for the purpose of accepting or
rejecting a plan.

* * * *
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COMMITTEE NOTE

Subdivigsion (a) is amended to provide flexibility
in fixing the record date for the purpose of
determining the holders of securities who are entitled
to vote on the plan. For eXample, if there may be a
delay between the oral announcement of the judge’s
order approving the dlsclosure statement and entry of
the order on the court docket, the court may fix the
date on which the judge orally approves the disclosure
statement as the record date for voting purposes so
that the parties may expedite preparation of the lists
necessary to facilitate the distribution of the plan,
disclosure statement, ballots, and other related
documents in connection with the solicitation of votes.

The court may set a record date for voting
purposes that is different than the date of entry of
the order approving the disclosure statement only after
notice and a hearing as provided in § 102(1) of the
Code. Notice of a request for an order fixing the
record date may be included in the notice of the
hearing to consider approval of the disclosure
statement mailed under Rule 2002(b).

If the court fixes the record date for voting
purposes, the judge also should order that the same
record date applies for the purpose of distributing the
documents required to be distributed under Rule
3017(4).
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{5) APPEALS

The Committee should consider amending Rule 8001(a), (b) and
(e) to conform to two statutory changes regarding appealas* 9=

(a) Appeals from Exclusivity Orders. Section 102 of the

Reform Act amends section 157, title 28, to give parties the
right to appeal interlocutory orders reducing or extending
the exclusivity period in chapter 11 cases. The Reform Act
creates three subdi%iéionsw%f éééfion 158. This amendment
necessitates changes tc Rule 8001 (a) (appeal as of right) to
include appeals of exclusivity orders, and to Rule 8001 (b)
(appeal by leave) to exclude appeals of exclusivity orders.

(b) Bahkruptév Appellate Panels. Section 104(d) of the

Reform Act amends section 158, title 28, to provide that the
BAP sghall-hear an appeal from a bankruptcy court order
unless the a@peliant "elects at the time of filing the
appeal, " or Yany other pa;ty elects, not later than 30 days
after service of notice of the appeal, " to have the appeal

heard by the district court. The Committee may want to

amend Rule 8001 (a) to provide that the notice of appeal may

contain the election. If so,’offiéial éorm 17 (Notice of
Appeal) should be amended to include a place for making the
election. Alternatively, Rule 8001 (e} could be amended to
require a party electing to appeal to the district court to
——. file a separate writing. In any event, Rule 8001 (e)
(Consent to Appeal to Bankruptcy Appellate Panel) must be

amended (the last sentence of subdivision (e) is

29
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inconsistent with the amended statute).

I reccmmend that the Commitbee Ccon
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amendments:

Rule 8001. Manner of Taking Appeal;
Voluntary Dismissal

{(a) APPEAL AS OF RIGHT; HOW TAKEN. An appeal from a
£inal judgment, order, or decree of a bankruptcy judge to

a district court or bankruptcy appellate panel as permitted

by 28 U.S.C. § 158(a) (1) or (a)(2) shall be taken by filing

a notice of appeal with the clerk within the time allowed by

Rule 8002. An Appellant’s failure Failure-of-an-appellant

to take any step other than the timely filing ef a notice of

appeal does not affect the validity of the appeal, but is
Pue:

~

ground only for such action as the district cgurt/or
”bankruptcy appellate panel deems appropriate, which may
include dismissal of the appeal. The notice of appeal shall
(1) conform substantially to the appropriate Official Form,
{2) shall contain the names of all parties to the judgment,

order, or decree appealed from and the names, addresses and

telephone numbers of their respective attorneys, aﬁd"lii_be
accompanied by the prescribed fee. Each appellant shall
file a sufficient number of copies of the notice of appeal
to enable the clerk to comply promptly with Rule 8004.

(b) APPEAL BY LEAVE; HOW TAKEN. An appeal from an
interlocutory judgment, order or decree of a bankruptcy
judge as permitted by 28 U.S.C. § 158(a)(3) shall be taken
by filing a notice of appeal, as prescribed in subdivision
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(a) of this rule, accompanied by a motion for leave to

appeal prepared in accordance with Rule 8003 and with proof

of service in accordance with Rule 8008.

5

* *x % *

(e) ELECTION TO HAVE APPEAL HEARD BY THE DISTRICT COURT
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heard by the district court under 28 U.S.C. § 158 (c) (1) mavy

be made only by a statement of election contained [in a

notice of appeal or cross-appeal or] in a separate writing

filed within the time prescribed by 28 U.S.C. § 158(c) (1).

COMMITTEE NOTE

This rule is amended to conform to the Bankruptcy
Reform Act of 1994 which amended 28 U.S.C. § 158. As
amended, a party may -- without obtaining leave of the
court -- appeal from an interlocutory order or decree
of the bankruptcy court issued under § 1121(d) of the

Code incr

to in § 1121.

Subdivision (e)
procedure for electin
have an appeal heard

easing or reducing the time periods referred

is amended to provide the
g under 28 U.S.C. § 158(c) (1) to
by the district court.
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Because of the time provisions in 28 U.S.C. § 158(c) (1), a
clerk may not know whether an appeal will be heard by a district
court or the bankruptcy appellate panel until either a party
makes a timely election or the time to make an election expires.
1t does not make sense, therefore, to require the clerk to send a
copy of the record to the appellate court until he or she knows
which court will hear the appeal.

Therefore, I recommend that Rule 8007 (b) be amended as
follows:

Rule 8007. Completion and Transmission of
the Record; Docketing of the Appeal

* * * *
(p) DUTY OF CLERK TO TRANSMIT COPY OF RECORD;
DOCKETING OF APPEAL. When the record is complete for

purposes of appeal and an election to have the appeal heard

by the district court has been filed or the right to file an

election, if any, has expired, the clerk shall transmit a

copy thereof forthwith to the clerk of the district court or

the clerk of the bankruptcy appellate panel. On receipt of

the transmission, the clerk of the drstrict court or the
clerk of the bankruptcy appellate panel shall enter the
appeal in the docket and give notice promptly to all parties
to the judgment, order, or decree appealea from of the date
on which the appeal was docketed. If the bankruptcy
appellate panel directs that additional copies of the record
be furnished, the clerk of the bankruptcy appellate panel
shall notify the appellant and, if the appellant fails to
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w16 provide the copies, the clerk shall prepare the copies at
?W 17 the appellant’'s expense efthe appellant.
LJJ)IU
18 * k * %
e
19 COMMITTEE NOTE .
o 20 This rule is amended to conform to the Bankruptcy
21 Reform Act of 1994 which amended 28 U.S.C. § 158 (c) (1)
s 22 to give a party the right to elect, within a specified
23 . time period, to have an appeal heard by the district
™24 court rather than a bankruptcy appellate panel. As
L. 25 amended, Rule 8007 (b) permits the clerk to refrain from
26 Lransmitting a“cdpy of th& rédord to the district court
e 27 or bankruptcy appellate panel until either a party has
E 28 made the election under 28 U.S.C. § 158(c) (1) or the
=29 right to make the election, if any, has expired.
O
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(6) JURY TRIALS

In 1984, the statutory provisions governing jury trials in
bankruptcy cases were changed and, according to 28 U.S.C. § 1411,
the statute became limited to preserving the right to trial by
jury in personal injury and wrongful death claims which have to
be tried in the district court. In response to the 1984
legislation, Bankruptcy Rule 9015 on jury trials was abrogated in
1987. The Committee Note to the repeal of Rule 9015 indicates
that, despite the statutory restrictions on the right to a jury
trial in bankruptcy,

"Rule 9015 has been cited as conferring a right to jury
trial on other matters before bankruptcy judges. In
light of the clear mandate of [the Rules Enabling Act]
that the ’‘rules may not abridge, enlarge, or modify any
substantive right,’ Rule 9015 is abrogated. 1In the
event the courts of appeals or the Supreme Court define
a right to jury trial in any bankruptcy matters, a
local rule in substantially the form of Rule 9015 can
be adopted pending amendment of these rules."

Two developments have occurred since the abrogation of Rule
9015. First, court decisions, including those of the Supreme
Court, have recognized that the Seventh Amendment right to trial
by jury may be applicable to proceedings in connection with a

bankruptcy case. In the most significant case, Granfinanciera,

S.A. v. Nordberqg, 109 S.Ct. 2782 (1989), the Supreme Court held

that a person who has not filed a proof of claim in the
bankruptcy case has the right to trial by jury under the Seventh
Amendment when sued by the trustee to recover a money judgment
based on an alleged<fraudu1ent transfer. |

Second, the Bankruptcy Reform Act of 1994 has resolved the
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dispute among the circuits bvefmé bankruptcy judge’s power to
conduct a jury trial. Most courts of appeals that have addressed
this issue have held that a bankruptcy judge may not conduct the
trial, but the Second Circuit held that the bankruptcy judge may
conduct a jury trial if it is a core matter. The Reform Act
amends 28 U.S.C. § 157 to provide that a bankruptcy judge may
conduct a jury trial (whether the matter is core or non-core) if
so designated by the district court+And&“with the express consent
of the parties.

In view of these developments, I recommend that the Advisory
Committee consider a new Rule 9015 on jury trials.

In preparing a draft of proposed Rule 9015, I used Civil
Rule 38 as a model. Because the Civil Rules are in the process
of being "re-styled", I obtained and used as my model the latest
re-styled draft of Rule 38. However, I departed from that draft
in the following respects:

(1) Rule 38(a) provides that "The right of trial by
jury as declared by the Seventh Amendment to the

Constitution -- or as given by a federal statute -- must be

preserved to the parties inviolate."™ I do not think that
this provision adds anything because the Rules could not
supersede the Constitution or federal statutes in any event.
In addition, I am concerned that this language (if included
in Bankruptcy Rule 9015) might be taken as preserving the
right to a jury trial where certain acts, such as filing a

proof of claim, otherwise deprives a person of a right to
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trial by jury under current case law. I did not include
this provision in the draft of proposed Rule 9015 set forth
below.

(2) Civil Rule 38(e) provides that the rules do not
create a right to a jury trial of issues in an admiralty or
maritime claim. I do not think that such a provision is
needed in the Bankruptcy Rules. It élso can have a negative
inference that the rules can otherwise create a right to
trial by jury. I think it is important to make it clear
that the rules do not create any right to trial by jury
where one would not otherwise exist.

(3) I also added a subdivision to deal with removed
actions. There is no comparable provision in Civil Rule 38.

The following draft is offered for discussion purposes.
I also attach to this memorandum a copy of Civil Rules 38
(current and re-styled versions), and of Civil Rules 47-51
that are incorporated by reference in the draft below. Also
for your convenience, I attach a copy of former Rule 9015
that was abrogated in 1987.

Rule 9015. Jury Trials

(a) DEMAND. A party may demand a trial by jury of any issue

triable of right by a jury by:

(1) serving the other parties with a written demand --
which may be contained in a pleading -- no later than 10

days after the last pleading directed to the issue is
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E:’ 6 served; and
(‘ 7 (2) filing the demand in accordance with Rule 5005.
- 8 (b) REMOVED ACTION. If a claim or cause of action has been
L; 9 removed from another court under 28 U.s8.C. § 1452,”a demand for
= 10 trial by jury previously made under the rules of that court
Lﬂ 11 constitutes a demand for trial by jury under this rule.
f“ 12 (c) SPECIFYING ISSUES. 1In its_demand a party may specify
~ 13 the issues that it wisheé fo have s; tfied; otherwise, it is
E: 14 deemed to have demanded trial by jury for all issues so triable.
o~ 15 If the party has demanded trial by jury for only some issues, any
LJ 16 other party may -- within 10 days of being served the demand or
r“ 17 within any lesser time ordered by the court -- serve a demand
= 18 for jury trial of any other or all factual issues triable by
?‘ 19 jury.
-

20 (d) WAIVER; WITHDRAWAL. A party waives trial by jury unless
[: 21 its demand is served and filed as required by this rule. A jury
f‘ 22 demand may not be withdrawn without the parties’ consent.

- 23 (e) CONSENT TO HAVE TRIAL CONDUCTED BY BANKRUPTCY JUDGE. A
ij 24 party may consent to have a jurX‘trié}—qggégcggd by a bankruptcy
25 judge under 28 U.S.C. § 157 (e) only by filing and serving the

[: 26 other parties with a written statement of consent before the

rﬁ 27 commencement of the trial or by an earlier date as the court may
- 28 fix. The statement of consent may be contained in the demand for
g: 29 a jury trial, a pleading, or a separate writing.

- 30 (f) APPLICARILITY OF CERTAIN FEDERAL RULES OF CIVIL

L; 31 PROCEDURE. Rules 47-51 F.R.Civ.P. apply when a jury trial is

C -
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conducted.

COMMITTEE NOTE

This rule provides procedures relating to jury
trials. This rule is not intended to expand or create

any right to trial by jury where such right does not
otherwise exist.
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{7) APPLICABILITY OF RULES IN
NORTH CARQLINA AND ALABAMA

The Bankruptcy Rules were amended in 1991 to, among other
things, implement the national United States trustee program that
was created by legislation in 1986. In general, the Rules assume
that a United States trustee is serving in the region. However,
the six judicial districts located in North Carolina’and Alabama
have bankruptcy administrators rather than United States
trustees. To assure that the Rules relating to United States
trustees do not conflict with the statutory provisions dealing
with bankruptcy administrators in North Carolina and Alabama,
Bankruptcy Rule 9035 was added. Rule 9035 provides that the
Bankruptcy Rules apply in North Carolina and Alabama only to the
extent that they are not inconsistent with "title 11 and title 28
of the United States Code effective in the éase."

The Bankruptcy Reform Act of 1994 contains provisions

relating to bankruptcy administrators in North Carolina and
Alabama that are not codified in either title 11 or title 28.
For example, section 105 of the Reform Act gives the bankruptcy
administrator or the bankruptcy administrator’s designee the
power to preside at the meeting of creditors under section 341 of
the Code. This provision is not included in either title 11 or
title 28.

For this reason, I recommend the following change to Rule

9035:
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Rule 9035. Applicability of Rules in Judicial
Districts in Alabama and North Carolina

In any case under the Code that is filed in or
transferred to a district in the State of Alabama or the
State of North Carolina and in which a United States trustee
is not authorized to act, these rules apply to the extent
that they are not inconsistent with any federal statute the
Code effective in the case.

COMMITTEE NOTE
Certain statutes that are not codified in title 11
or title 28 of the United States Code, such as § 105 of

the Bankruptcy Reform Act of 1994, Pub. L. 103-394,

relate to bankruptcy administrators in the judicial

districts of North Carolina and Alabama. This
amendment makes it clear that the Bankruptcy Rules do

not apply to the extent that they are inconsistent with
these federal statutes.
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APPENDIX A
SUGGESTED INTERIM RULES
Rule 1. Election of Trustee
in a Chapter 11 Reorganization Case

(a) REQUEST FOR AN ELECTION. A request to convene a
meeting of creditors for the purpose of electing a trustee
in a chapter 11 reorganization case shall be filed and
transmitted to the United States trustee in accordance with
Bankruptcy Rule 5005 within the time prescribed by § 1104 (b)
of the Code. [Pending court approval of the person elected,
a person appointed trustee under § 1104(d) shall serve as
trustee.]

(b) MANNER OF ELECTION AND NOTICE. An election of a
trustee under § 1104 (b) of the Code shall be conducted in
the manner provided in Bankruptcy Rules 2003(b)(j) and 2006,
Notice of the meeting of creditors convened under § 1104 (b)
shall be given in the manner and within the time provided
for notices under Bankruptcy Rule 2002 (a). A‘proxy for the
purpose of voting in the election may be solicited by =2
committee appointed under § 1152 of-the Code and by any
other party entitled to solicit a proxy under Bankruptcy
Rule 2006.

(c) APPLICATION FOR APPOINTMENT AND RESOLUTION OF
DISEUTES. If it is not necessary to resolve a dispute
regarding the election of the trustee or if all disputes

have been resolved by the court, the United States trustee

41




23

24

25

26

27

28

29

30

31

32

33

34

OB W

10
i1
12
13

shall promptly file an application for the appointment of
the elected person under Bankruptcy Rule 2007.1(b), except
that the application does not have to contain names of
parties in interest with whom the United States trustee has
consulted. If it is necessary to resolve a dispute
regarding thé election, the United States trustee shall
promptly file a report informing the court of the dispute.
If no motion for the resolution of the dispute is filed
within 10 days after the date of the creditors’ meeting
called under § 1104 (b), a person appointed by the United
States trustee in accordance with § 1104 (d) of the Code and
Bankruptcy Rule 2007.1(b) shall serve as trustee.
NOTE
This rule implements the amendments to § 1104 of
the Code regarding the election of a trustee in a
chapter 11 case. The requirement that creditors

receive at least 20-days’ notice of the meeting may be

reduced to a shorter period under Bankruptcy Rule
9006 (c) (1) .

The procedures for reporting disputes to the. court
and the time limit for filing a motion to resolve any
disputes derive from Bankruptcy Rule 2003(d). Because
the person elected must be "disinterested," the United
States trustee must file an application for court
approval of the elected person in accordance with
Bankruptcy Rule 2007.1(b).

Rule 2. Small Business Chapter 11
Reorganization Cases

. (a) ELECTION TO BE CONSIDERED A SMALL BUSINESS IN A

CHAPTER 11 REORGANIZATION CASE. 1In a chapter 11

reorganization case, a debtor that is a small business may
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elect to be considered a small business by filing a written
étatement of election no later than 100 days after the date
of the order for relief or by such other date as the court
may fix.

(b) APPROVAL OF DISCLOSURE STATEMENT.

(1) Conditional Approval. If the debtor is a

small business and has made a. tlmely election to be
considered a small bu51ness in a chapter 11 case, the
court may, on application of the plan proponent,
conditionally approve a disclosure statement filed in
accordance with Bankruptcy Rule 3016 (b). On or before
conditional approval of the disclosure statement, the
court shall

(a) fix a time within which the holders of

claims and interests may accept or reject

the plan;

(b) fix a time for filing objections to the

disclosure statement;

(c) fix a date for the heariqg_og final

approval of the disclosure statement to be
held if a timely objection is filed; and
(d) fix a date for the hearing on
confirmation.

(2) Application of Bankruptcy Rule 3017. If the

disclosure statement is conditionally approved,

Bankruptcy Rule 3017(a), (b), (c), and (e) do not

43




30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

apply. Conditional approval of the disclosure
statement is considered approval of the disclosure
statement for the purpose of applying Bankruptcy Rule
3017(d) . |

(3) Obijections and Hearing on Final Approval.

‘

Notice of the time fixed for filing objections and the

hearing to consider final approval of the disclosure
statement shall be given in accordance with Bankruptcy
Rﬁle 2002 and may be combined with notice of the
hearing on confirmation of the plan. Objections to the
disclosure statement shall be filed, transmitted to the
United States trustee, and served on the debtor, the
trustee, any committee appointed under the Code and any
other entity designated by the court at any time before
final approval of the disclosure statement or by an
earlier date as the court may fix. If a timely
objection to the disclosure statemeﬁt is filed, the
court shall hold a hearing to consider final approval
before or combined with the hearing on confirmation of
the plan. If no timely objection igs filed, conditional
approval of the disclosure statement shall become
final.
NOTE
This rule is designed to implement
§§ 1121 (e) and 1125(f) that were added to the Code
by the Bankruptcy Reform Act of 1994.

Under § 1121(e) (1), a small business debtor
that elects to be considered a small business has
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the exclusive right to file a plan within 100 days
after the order for relief. The 100-day period
may be reduced or increased by the court under

§ 1121(a) (3). Delaying the small business
election during that period does not prejudice the
rights of creditors or other parties in interest.
Creditors and other parties in interest may be
prejudiced unfairly, however, if the debtor is
permitted to make the election after the
expiration of the period in which only the debtor
may file a plan.

If the debtor is a small business and has
elected to be considered a small business,
§ 1125(f) permits the court to conditionally
approve a disclosure statement subject to final
approval after notice and a hearing. 1If a
disclosure statement is conditionally approved,
and no timely objection to the disclosure
statement is filed, it is not necessary for the
court to hold a hearing on final approval.

Rule 3. Appeals to the District Court
or Bankruptcy Appellate Panel
(a) APPEAL FROM BANKRUPTCY COURT ORDER INCREASING OR
REDUCING TIME PERIOD FOR FILING PLAN. An appeal from an
interlocutory order or decree of a bankruptcy judge to
a district court or bankruptcy appellate panel as permitted
by 28 U.S.C. § 158(a) (2) shall be taken in the manner

provided in Bankruptcy Rule 8002({a) ..

(b) ELECTION TO HAVE APPEAL HEARD BY THE DISTRICT
COURT. A election to have an appeal heard by the district
court under 28 U.S.C. § 158(c) (1) may be made only by a
statement of election contained [in a notice of appeal or
cross-appeal or] in a separate writing filed within the time

prescribed by 28 U.S.C. § 158 (c) (1).
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NOTE

gubdivision (a) implements 28 U.S.C. § 158 (a) as
amended by the Bankruptcy Reform Act of 1994. As
amended, a party may -- without obtaining leave of the
court -- appeal from an interlocutory order or decree
of ‘the bankruptcy court issued under § 1121 (d) of the
Code increasing or reducing the time periods referred
to in § 1121.. ‘ ‘ ‘ '

subdivision (b) is amended to provide the

procedure for electing under 28 U.S.C. § 158(c) (1) to
have an appeal heard by the district court.

Rule 4. Jury Trials
(a) DEMAND. A party may demand a trial by jury of any
issue triable of right by a jury by:

(1) serving the other parties with a written
demand -- which may be contained in a pleading -- no
later than 10 days after the' last pleading directed to
the issue is served; and

(2) filing the demand in accordance with

Bankruptcy Rule 5005.

(b) REMOVED ACTION. If a claim or cause of action has

been removed from another court under 28 U.S.C. § 1452,_a

=—13
g |

£ .1

1

L

demand for trial by jury previously made under the rdles of
that court constitutes a demand for trial by jury under this
rule.

(c) SPECIFYING ISSUES. In its demand a party may
specify the issues that it wishes to have so tried;
otherwise, it is deemed to have demanded trial by jury for

all issues so triable. 1f the party has demanded trial by
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jury for only some issues, any other party may -- within 10
days of being served the demand or within any lesser time
ordered by the court -- serve a demand for jury trial of
any other or all factual issues triable by jury.

(d) WAIVER; WITHDRAWAL. A party waives trial by jury
unless its demand is served and filed as required by this
rule. A jury demand may not be withdrawn without the
parties’ consent.

(e) CONSENT TO HAVE TRIAL CONDUCTED BY BANKRUPTCY
JUDGE. A party may consent to have a jury trial conducted
by a bankruptcy judge under 28 U.s.C. § 157(e) only by
filing and serving the other parties with a written
statement of consent before the commencement of the trial or
by an earlier date as the court may fix. The statement of
consent may be contained in the demand for a jury trial, a
pleading, or a separate writing.

(f) APPLICABILITY OF CERTAIN FEDERAL RULES OF CIVIL

PROCEDURE. Rules 47-51 F.R.Civ.P. apply when a jury trial

_is conducted.

NOTE

This rule provides procedures relating to jury
trials. This rule is not intended to expand or create

any right to trial by jury where such right does not
otherwise exist.
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Federal Rﬁiés‘ of Civil Procedure -- Rule 38

Present Rule

T b S 71 o s s U

R e

Rule 38. Ju

ry Trial of Right

~(a) Right Preserved. The right of trial by jury as

§ declared by the Seventh Amendment to the Constitution or
| a3 given by a statute of the United States shall be preserve
to the partics inviolaic,

() Dewand. Any party may demand a trial by jury
of any issue triable of right by & Jury by (1) serving upon
| the other parties a demand therefor in writing at any time
afler the commencement of the action and not later than 10
days after the service of the last pleading directed to such
| izsuc, and (2) filing the demand as required by Rule 5(d).
{ Such demand may be indorsed upon a pleading of the party.

&

() Same: Specification of Issues. In the demand a
party may specify the issucs which the party wishes so

tried; otherwise the party shall be deemed to have.

f demanded trial by jury for all the issues %o triable. If the

j party has demanded trial by jury for only some of the

| issucs, any other party within 10 days afler service of the

| demand or such leaser time as the court may order, may

scrve a demand for trial by jury of any other or all of the
issues of fact in the action.

(d) Waiver. The failure of a party to serve and file a
demand as required by this rule constitutes s waiver by the
| party of trial by jury. A demand for trial by jury made as
{ herein provided may not be withdrawn without the consent
| of the parties. ‘

| () Admiralty and Maritime Claims. These rules
shall not be construed 1o create a right to trial by jury of the

issues in an admiralty or maritime claim within the meaning
of Rule 9(h).




Federal Rules of Civil Procedure -- Rule 38

RULE 38 Jumr TR!AL or RIGHT

Re-Styled Rule ——!
b

(n) Right Preserved, The right of tmi by jury as daclared

" by the Seventh Amendment 0 the Constitution — or as '
given by a fedctal mtutc - must bc pmcrvod to the .
pamca mv:ohw ‘

() Demand. A party may df:mand & trial by jury on any
issue triable of right by a jury by:

=

(l) - serving thg e(hcr parties with a written demand —
- which may be contained in & pleading — no later |
~ than 10 days afier the last plcadmg dm:ctcd to the |

issuc is served; and ;

P

@) ﬁlmg t.he dcmand as required by Rule 5(d).

e

‘t) Specifying Issues. In its demand a party may spccnfy
the issues that it wishes to have so tried; otherwise, it is
deemed 10 have demanded trial by j _pury for all issues xofé‘
triable. If the party has demanded trial by jury for only
some issues, any other party may — within 10 days of F; )

]

g
| S

»
being served the demand or within any lesser time ) i
ordered by the court ~ serve a demand for jury trisl of ’ -

any other or all iactual issucs tmble by jury. P

L

(d) Waiver; Withdrawgl. A party waives trial by jury
unless its demand is served and filed as required by this
rule. A jury demand may not be withdrawn without the
partics’ consent.

]

g
b

(¢) Admiralty and Maritime Claims. These rules do not
create a right to a jury trial of issues in an admiralty or ~
maritime claim within the meaning of Rule 9(h).
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61 FEDERAL RULES OF CIVIL PROCEDURE Rule 48

(d) DUTIES IN RESPONDING TO SUBPOENA.
(1) A person responding to a subpoena to produce docu-
ments shall produce them as they are kept in the usual

nnnnnnn N I S ] et men A VALY LY -
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spond with the categories in the demand.

(2) When information subject to a subpoena is withheld on"
a claim that it is privileged or subject to protection as trial
preparation materials, the claim shall be made expressly and
shall be supported by a description of the nature of the docu-
ments, communications, or things not produced that is suffi-
cient to enable the demanding party to contest the claim.

(e) ConTEMPT. Failure by any person without adequate excuse
to obey a subpoena served upon that person may be deemed a
contempt of the court from which the subpoena issued. An ade-
quate cause for failure to obey exists when a subpoena purports
to require a non-party to attend or produce at a place not within
the limits provided by clause (ii) of subparagraph (¢)(3)(A).

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff.
Oct. 20, 1949; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff.
Aug. 1, 1980; Apr. 29, 1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff.
Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991.)

Rule 46. Exceptions Unnecessary

Formal exceptions to rulings or orders of the court are unnec-
essary; but for all purposes for which an exception has hereto-
fore been necessary it is sufficient that a party, at the time the
ruling or order of the court is made or sought, makes known to
the court the action which the party desires the court to take or
the party’s objection to the action of the court and the grounds
therefor; and, if a party has no opportunity to object to a ruling
or order at the time it is made, the absence of an cbjection does
not thereafter prejudice the party.

(As amended Mar. 2, 1_987, eff. Aug.'1,1987)
Rule 47. Selection of Jurers

(a) EXAMINATION OF JURORS. The court may permit the parties
or their attorneys to conduct the examination of prospective
jurors or may itself conduct the examination. In the latter event,
the court shall permit the parties or their attorneys to supple-
ment the examination by such further inquiry as it deems proper
or shall itself submit to the prospective jurors such additional
questions of the parties or their attorneys as it deems proper.

(b) PEREMPTORY CHALLENGES. The court shall allow the number
of peremptory challenges provided by 28 U.S.C. § 1870.

(c) Excuse. The court may for good cause excuse a juror from
service during trial or deliberation.

(As amended Feb. 28, 1966, eff. July 1, 1966: Apr. 30, 1991, eff.
Dec. 1, 1991)

Rule 48. Number of Jurors—Participation in Verdict

The court shall seat a jury of not fewer than six and not more
than twelve members and all jurors shall participate in the ver-
dict unless excused from service by the court pursuant to Rule



Rutle 49 FEDERAL RULES OF CIVIL PROCEDURE 62

47(c). Unless the parties otherwise stipulate, (1) the verdict shall
be unanimous and (2) no verdict shall be taken from a Jury re-
duced in size to fewer than six members,

(As amended Apr. 30, 1591, eff. Dec. 1, 1991.),

Rule 49. Special Verdicts and Interrogatories

(a) Speciat VErpicTs. The court may require a jury to return
only a special verdict in the form of a special written finding
upon each issue of fact. In that event the court may submit to
the jury written questions susceptible of categorical or other
brief answer or may submit wrltfcen forms of the several special
findings which might properly be made under the plea.dlngs and
evidence; or it may use such other method of submlttlng the
issues and requiring the written fmdmgs thereon as it deems
most appropriate. The court shall glve to the jury such explana-
tion and instruction concerning the’ ma.tter thus submitted as
may be necessary to enable the jury to m’a,ke 1ts fmdmgs upoen
each issue. If in so doing the court omlts a,ny 1ssue of fact raised
by the pleadings or by the evidence, ea h Narty Wa,lves the right
to a trial by jury of the issue so omitte less. be;
retires the party demands its submission to the Jury‘ ‘As to an
issue omitted without such demand the court;may make a find-
ing; or, if it fails to do so, it shall be deemed to have made a find-
ing in accord with the judgment on the special, verdict. .

(b) GENERAL VERDICT ACCOMPANIED BY ANSWER 1o INTERROGATO-
rIES. The court may submit to the jury, togetper with appropri-
ate forms for a general verdict, written interrogatories upon one
or more issues of fact the decision of which.is necessary to a ver-
dict. The court shall give such explanatmnior instruction as may
be necessary to enable the jury both to malge answers to the in-
terrogatories and to render a general verdlot,n and the court shall
direct the jury both to make written answers and to render a
general verdict. When the general verdict and, theh answers are
harmonious, the appropriate judgment up rverdlct and an-
swers shall be entered pursuant to Rule,58,. When the answers
are consistent with each other but one 0 msore is inconsistent
with the general verdict, judgment may. be__a nte i,pmsuant to
Rule 58 in accordance with the answers, notw:lthstandmg the
general verdict, or the court may return the Jury”,for further con-
sideration of its answers and verdict or may order a new trial.
When the answers are inconsistent with each other ‘and ‘one or
more is likewise inconsistent with the general verﬁ ‘ct" judgment
shall not be entered, but the court shall retur ‘
ther consideration of its answers and verdlct ,or shall order a new
trial.

(As amended Jan. 21, 1960, eff. July 1, 1963 Ma,r. 2, 1987, eff.
Aug. 1, 1987.)

Rule 50. Judgment as a Matter of Law in Actions Tried by Jury, Alterna-
tive Motion for New Trialy Cmndhtmnal Rulmgs ‘

(a) JUDGMENT AS A MATTER OF LAW.
(1) If during a trial by jury a party has been fully heard on
an issue and there is no legally sufficient evidentiary basis for
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a reasonable jury to find for that party on that issue, the
court may determine the issue against that party and may
grant a-motion for judgment as a matter of law against that
party with respect to a claim or defense that cannot under
the controlling law be maintained or defeated without a fa-
vorable finding on that issue.

(2) Motions for judgment as a matter of law may be made
at any time before submission of the case to the jury. Such a
motion shall specify the judgment sought and the law and
the facts on which the moving party is entltled to the judg-
ment.

(b) RENEWAL OF MOTION FOR JUDGMENT AFTER TRIAL; ALTERNA-
TIVE MoOTION FOR NEw TRIAL. Whenever a motion for a judgment
as a matter of law made at the close of all the evidence is denied
or for any reason is not granted, the court is deemed to have sub-
mitted the action to the jury subject to a later determmatlon of

~ the legal questions raised by the motion. Such a motion may be

renewe‘d by service and filing not later than 10 days’ after entry
of- Judgment A motion for a new trial under Rule 59 may be
joined with a renewal of the motion for judgment as a'matter of
law, or a new trial may be requested in the alternative. If a ver-
dict was returned, the court may, in disposing of the renewed
motion, allow the judgment to stand or may reopen the judg-
ment and either order a new trial or direct the entry of Judgment
as a matter of law. If no verdict was returned the court may, in
dlsposmg of the renewed motion, direct the entry of Jjudgment as
a matter of law or may order a new trial.

(¢) SAME: CONDITIONAL RULINGS ON (GRANT OF MOTION FOR JUDG-
MENT AS A MAT’I‘ER OF Law.

' (1) If the renewed motion for judgment as a matter of la.w
is granted, the court shall also rule on the motion for a new
trial, if any, by determmmg whether it should be granted if
the judgment is thereafter vacated or reversed, and shall
speclfy the grounds for granting or denying the motion for
the tlew trial. If the motion for a new trial is thus condition-
ally gra,nted the order thereon does not affect the finality of
the Judgment In case the motion for a new trlal has been
condxtlonally granted and the Judgment is reversed on
appeal the new trial shall proceed unless the appellate court
has othermse ordered. In case the motion for a new trial has
been condltxona,lly denied, the appellee on appeal may assert
error in that demal and if the judgment is reversed on
appeal, subsequent proceedings shall be in accordance with
the order'of the appellate court.

(2) The party against whom judgment as a matter of law
has been rendered may serve a motion for a new trial pursu-
ant to Rule 59 not later than 10 days after entry of the judg-
ment.

@) SAME DENIAL OF MOTION FOR JUDGMENT AS A MATTER OF LAW.
If the motion for judgment as a matter of law is denied, the
party who prevalled on that motlon may, as appellee, assert
groundsi/entitling the party to a new trial in the event the appel-
late court concludes that the trial court erred in denying the
motion for judgment. If the appellate court reverses the judg-
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ment, nothing in this rule precludes it from determining that the
appellee is entitled to a new trial, or from directing the trial
court to determme whether a new trial shall be granted..

- (As amended Jan 21, 1963, eff. July' 1, 1963; Mar. 2, 1987, eff.
Aug. 1, 1987; Apr. 30 1991 eff Dec 1 1991 Apr 22 1993 eff.
Dec. 1::1993) v

Rule 51. Instructions to Jury: Objection

At the close of the evidence or at such earher tlme during the
trial as the court reasonably directs,. any party may file written
requests that the court instruct the jury on the law as set forth
in the requests ‘The court shall inform counsel of its proposed
actlon upon, the requests prior, to their arguments to the jury.
The court, at its electlon may instruct the Jury before or after
argument or both. No party may assign as, error the giving or the
fallure to give an instruction. uniess. that party objects thereto
before the jury retires to consider 1ts verdict, stating distinctly
the matter obJected to and the grouuds of the objection. Oppor-
tumty shall be glven to make the, obJectlon out of the hearmg of
the Jury ‘ .

(As amended Mar. 2 1987 eff. Aug. 1, 1987)

Rule 52 Fmdmgs by the Court; Judgment on Partial Fmdmgs -

(a) EFFECT In all actions tried upon the facts without a jury or
with an fadv1sory jury, the’ court shall find the facts specially and
state’ separately its conclusions of 'law thereon, and judgment
shall be entered pursuant to Rule 58; and’ in granting or refusing
mterlocutory 1n;|unct10ns the court shall srmllarly set forth the
findings of fact and conclusions of law which constitute the
grounds of its action. Requests for fmdmgs are not necessary for
purposes of review, Fmdlngs of fact, whether based on oral or
documentary ev1(‘.°nce shall not be set aside unless clearly erro-
Tieous, and due regard shall ‘be given to the opportumty of the
trial court to judge of the credrblhty of the witnesses. The find-
- ings of; A ‘master, to the extent that the court adopts. them, shall
be consldered as the ﬁndmgs of the court. It wﬂl be sufficient if
the flndlngs of fact and conclusions of law are stated orally and
recorded m open court followmg the close of thé evidence or
appear m an oplmon or memorandum of decision’ filed by the
court. Fmdmgs of fact and conclusions of law are unnecessary on
decisions of motlons under Rules 12 or 56 or any other motion
except was prov1ded m subd1v1s1on (¢) of thls rule..

"(b) AMENDMENT Upon motlon of a party made not later than 10
days af‘ter entry of judgment the court maBr amend its findings or

- make ‘aﬁddltlonal fmdmgs and may amend the judgment accord-

ingly. ‘The motlon ‘may be made with a ‘motlon for a new trial

pursuant to Rule 59. When findings of faet are made in actions
tried by the court Wlthout a Jury, the questlon of the suff1c1ency
of the FVldence to support the findings may thereafter be raised
Whethér or not the party raising the questmn has made in the
dlstrlcﬂ‘ court an obJectlon to such findings. or has made a, motion

to amerlg them or a motion for judgment.
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205 PART IX RULES RY015

reference in the Part VII rules to adversary proceedings is to be read
as a reference to a contested matter. See Rule 9002(1).

Rule 9015.

JURY TRIAL

(a) Trial by Jury. Issues triable of right by jury shall, if
timely demanded, be by jury, unless the parties or their attor- |
neys of record, by written stipulation filed with the court or by
an oral stipulation made in open court and entered in the rec-
ord, consent to trial by the eourt sitting without a jury.

(b) Demand.

(1) Time; Form. Any party may demand a trial by jury
of any issue triable by a jury by serving on the other b
parties a demand therefor in writing not later than 10
days after service of the last pleading directed to such
issue. The demand may be indorsed on a pleading of the
party. When a jury trial is demanded it shall be designat-
ed by the clerk'in the docket as a jury matter.

(2) Specification of Issues. In his demand a party may
specify the issues which he wishes so tried; otherwise he
shall be deemed to have demanded trial by jury of all the
issues so triable. If he has demanded trial by jury of only
some of the issues, any other party within 10 days after ‘
service of the demand or such lesser time as the court may
order, may serve a demand for trial by jury of any other -
or all of the issues.

(3) Determination by Court. On motion or on its own initi-
ative the court may determine whether there is a right to
trial by jury of the issues for which a jury trial is de-
manded or whether a demand for trial by jury in a pro-
ceeding on & contested petition shall be granted.

(¢) Waiver. The failure of a party to serve a demand as
required by this rule and to file it as required by Rule 5005.
constituteés a waiver of trial by jury. A demand for trial by -

Jjury made as herein provided may not be withdrawn without
the consent of the parties.
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(d) Trial by the Court. Issues not demanded for trial by jury
chall be tried by the eourt. Notwithstanding the failure of a
party to demand a jury when such a demand might have been
made of right, the court on its cwn initiative may order a trial
by jury of any or all issues.

(e) .Sdvisory Jury and Trial by Consent. In all actions not
triable of right by jury the court on motion or on its own
initiative may try and issue with an advisory jury or, exeept in
actions against the United States when a statute of the United
States provides for trial without a jury, the court, with the
consent of both parties, may order a trial with a jury whose
verdict has the same effect as if trial by jury had been a matter
of right. : :

(f) Applicability of Certain of the Federal Rules of Civil Proce-
dure. Rules 47-51 of F.R.Civ.P. apply when a jury trial is
conducted. ‘ :

Advisory Committee Wote

Subdivisions (a)-(£) of this rule are adaptations of subdivisions of
Rules.38 and 39 F.R.Civ.P. o

Whether a party is entitled to a jury trialis governed by 28 U.8 L.
§ 1480(a). Subsection (b) of § 1480‘empowers the court to dispense
with a jury trial on issues presented by & contested involuntary peti-
tion, even when a jury, trial is properly demanded. The purpose of
§ 1480(Db) is to insure that contested petitions are decided promptly.
The court may under § 1480(b) and subdivision (b)(8) act sua sponte
and direct that a contested petition be tried by the court instead of to
a jury. ‘ :

Rule 9027(i) governs the procedure for requesting trial by jury in
a matter removed to a bankruptey court.

 Rule 9016, ‘

: " SUBPOENA

C‘%ule 45 F.R.Civ.P. 2 lp‘;ligs in bankruptey Ff@ases under the
. Code. ‘ L

n

i |
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Advisory Committee Note
Although Rule 7004(d) authorizes nationwide service of process,
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initietive may try any issve with an advisery jury opr; exeept in
actions against the Urited St—a%es whern a statute of the Urited
States provides fer %ﬁ-&} wr‘:—haut- a juryy the eourt; with the esnsent
of beth parties; may eréer a triat with a jury whese verdiet has the
same effeet g9 if trial by jury had been a matter of rights

(3 APPLICABILITY OF €ERTAIN OF THE FEBERAL RULES
OF €1¥il, PROCEBUYRE: Rules 47-b1 of Fr R- €iv: P: apply when &

jury trial i9 cordueted:

Rule 9015, [Abrogated]

COMMITTEE NOTE

Former section 1480 of title 28 preserved aright to trial by jury in any
case or proceeding under title 11 in which jury trial was provided by

statute. Rule 9015 provided the procedure for jury trials in bankruptey

courts. Section 1480 was repealed. Section 1411 added by the 1984
amendments affords a jury trial only for personal injury or wrongful death
claims, which 28 U.S.C. § 157(b)(5) requires be tried in the district court.
Nevertheless, Rule 8015 has been cited as conferring a right to jury trial in
other matters before bankruptey judges. In light of the clear mandate of
28 U.S.C. § 2075 that the "rules shall not abridge, enlarge, or modify any
substantive right," Rule 9015 is abrogated. In the event the courts of
appeals or the Supreme Court define a right to jury trial in any bankruptey
matters, a local rule in substantially the form of Rule 9015 can be adopted
pending amendment of these rules.

Rule 9016. Subpoena

1 Rule 45 F. R. Civ. P. applies in benkruptey cases under the

2 Code.
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®ne Aundred Third Congress
of the
RAnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington ou Tuesday,
the twenty-fifth day of January, one thousand nine hundred and ninety-four

An Act

To amend title 11 of the United States Code.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assemnbled,

SECTION 1. SHORT TITLE.
(a) SHORT TITLE—This Act may be cited as the “Bankruptcy

Reform Act of 1994”.
(b) TABLE OF CONTENTS.—The table of contents is as follows:

Sec. 1. Short title.
TITLE 1—IMPROVED BANKRUPTCY ADMINISTRATION

Sec. 101. Expedited hearing on sutomatic stay.

Sec. 102. Jurisdiction to review interlocutory orders increasing or reducing certain
time periods for filing plan.

Sec. 103. Expedited garocedure for reaffirmation of debts.

Sec. 104. Powers of bankruptcy courts.

Sec. 105. Participation by bankruptcy administrator at meetings of creditors and

uity security holders.

Sec. 106. Definition relating to eligibility to serve on chapter 11 committees.

Sec. 107. Increased incentive compensation for trustees.

Sec. 108. Dollar adjustments.

Sec. 108. Premerger notification.

Sec. 110. Allowance of creditor committee expenses.

Sec. 111. Supplemental injunctions.

Sec. 112. Authority of bankruptcy judges to conduct jury trials in civil proceedings.

Sec. 113. Sovereign immunity.

Sec. 114. Service of process in bankruptcy proceedings on an insured depository
institution. :

Sec. 115. Meetings of creditors and equity security holders.

Sec. 116. Tax assessment.

Sec. 117. Additional trustee compensation.

TITLE II—COMMERCIAL BANKRUPTCY ISSUES
Sec. 201. Aircraft equipment and vessels; rolling stock equipmen

pment.
Sec. 202. Limitation on liability of non-insider transferee for avoided transfer.
Sec. 203. Perfection of purchase-money security interest.
% ggg %ntjgued eﬁxﬁg‘;‘tﬂ f real propert; eshare
. Rejection of unexpi ez-.es o or tim interests.
Sec. 206. Contents of plan. wF v
Sec. 207. Priority for independent sales representatives. ‘
Sec. 208. Exclusion from the estate of interests in liquid and gaseous hydrocarbons
transferred by the debtg;éursuant to production payment agreements.
Sec. 209. Seller’s right to reclaim goods.
Sec. 210. Investment of money of the estate.
Sec. 211. Election of trustee under chapter 11.
Sec. 212. Rights of partnership trustee against general partners.
Sec. 213. Impairment of claims and interests.
Sec. 214. Protection of security interest in post-petition rents and lodging pay-

ments.
Sec. 215. Amendment to definition of swap agreement.
Sec. 216. Limitation on avoiding powers.
Sec. 217. Small businesses.



Sec. 21B.
Sec. 219.

Sec. 220.
Sec. 221.
Sec. 222.
Sec. 223.

Sec. 224.
Sec. 295,

Sec. 301.
Sec. 302.
Sec. 303.
Sec. 304.
Sec. 305.
Sec. 306.
Sec. 307.
Sec. 308.
Sec. 308.
Sec. 310.

Sec. 311.

Sec. 312.
Sec. 313.

Sec. 401.

Sec. 402.

Sec. 501.
Sec. 502.

Sec. 601.
Sec. 602.
Sec. 603,
Sec. 604.
Sec. 605. Co

Sec. 606. S

Sec. 607.
Sec. 608.
Sec. 609.

Sec. 610.

H.R.5116—2

Single asset real estate.

Leases of personal property.

Exemption for emall business investment companies.
Payment of taxes with borrowed funds.

Return of goods. .

Proceeds of money; prder agreementa

Trustee duties; professional fees.

N)t)ces fo creditore.

TITLE I1I—CONSUMER BANKRUPTCY ISSUES

Period for curing default relating to pnnapal residence.
I\ondmﬁhargeablhty of fine under chapter 13

Impairment of exemptions.

Protection of child support a.nd ahmony

Interest on interest.

Exceptxon to d)schnrge

Pdyments under chapter 13.

Bankruptcy petition preparers;

Fairnese to. condommmm and tooperative owners.

Nonavmdabxllty of x.mg of lien on tools and implements of trade, ani-

Conversion of case under chapter 13.

Bankmpicy fr;ud

Pi-otecnon agamat d:smmmawry treatment of applications for student
oans

TITLE IV—-GOVERNMENTAL BANKRUPTCY ISSUES

Exception from automatic etay for post-pehtlon property taxes.
Municipal bankruptey.

TITLE V—TECHNICAL CORRECTIONS ‘

Amendments to bankruptcy deﬁmtlons, necessitated by enactment of
Public Law 101-647. ‘
Title 28 of the United States Code.

TITLE VI—BANKRUPTCY REVIEW COMMISSION

Short title.
Establishment.
Duties of the Commiesion.
Membership.

mpensation of the Commission.

of Commiesion; experts and consultants.

Powers of the Commission.
Report.
Termination.
Authorization of appropriations.

TITLE VII—SEVERABILITY; EFFECTIVE DATE; APPLICATION OF

Sec. 701.
Sec. 702.

AMENDMENTS.

Severability.
Effective date; application of emendments.

TITLE I-IMPROVED BANKRUPTCY

ADMINISTRATION

SEC. 101. EXPEDITED HEARING ON AUTOMATIC STAY.

The last sentence of section 362(e) of title 11, United States
Code, is amended—

(1) by striking “commenced” and inserting “concluded”, and
(2) by inserting before the period at the end the fo]lowmg'

“ unless the 30-day period is extended with the consent of the
partnes in interest or for a specific time which the court finds
is required by compelling circumstances”.
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SEC. 102. JURISDICTION TO REVIEW INTERLOCUTORY ORDERS
INCREASING OR REDUCING CERTAIN TIME PERIODS FOR
FILING PLAN.

Section 158(a) of title 28, United States Code, is amended
by striking “from” the first place it appears‘and all that follows
through “decrees,”, and inserting the following:

“(1) from final judgments, orders, and decrees;

“(2) from interlocutory orders and decrees issued under
section 1121(d) of title 11 increasing or reducing the time
periods referred to in section 1121 of such title; and

“3) thh leave of the court, from other mterlocutory orders
and decrees;”. . ,

SEC. 103. EXPEDITED PROCEDURE FOR REAFFIRMATION OF DEBTS.

(a) REAFFIRMATION. ——Sectlon 524(c) of title 11, United States
Code, is amended—

(1) in paragraph (2)——

(A) by inserting “(A)” after “(2)”,

(B) by adding “and” at the end, and

(C) by inserting after subparagraph (A), as so des-
ignated, the following:

“(B) such agreement contains a clear and conspicuous
statement which advises the debtor that such agreement
is not required under this title, under nonbankruptey law,
or under 'any agreement not in accordance with the provi-
sions of this subsection;”, and
(2) in paragraph (3)—

(A) in the matter preceding subparagraph (A) by strik-
ing “such agreement” the last place it appears,

(B) in subparagraph (A}——

(i) by inserting “such agreement” after “(A)’, and
(ii) by striking “and” at the end,

(C) in subparagraph (B)}—

(1) by inserting “such agreement” after “(B)", and
(iiy by adding “anid” at the end, and
(3) by addmg at the end the following:

“(C) the attorney fully advised the debtor of the legal
effect and consequences of—

“(i) an :agreement of the kmd specified in this
subsection; and
“(ii) any' default under such an agreement;”.

(b) EFFECT OF DISCHARGE.—The third sentence of section 524(d)
of title 11, United: States Code, is amended in the matter preceding
paragraph (1) by msertmg “and was not represented by an attorney
during the course of negotlatmg such agreement” after “this
section”.

SEC. 104. POWERS OF BANKRUPTCY COURTS.

(a) STATUS CONFERENCES.—Section 105 of title 11, United
States Code, is amended by adding at the end the following:

“(d) The court, on its own motion or on the request of a party
in interest, may—

“(1) hold a status conference regarding any case or proceed-
mgd under this title after notice to the parties in interest;
an

“(2) unless inconsistent with another provision of this title
or with applicable Federal Rules of Bankruptcy Procedure,
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issue an order at any such conference prescribing such limita-
tions and conditions as the court deems d@ppropriate to ensure
that the case is handled expedltlousl) and economxcally, includ-
ing an order that—
“(A) sets the. date . by which the trustee must assume
or reject an executory contract or unexplred lease; or
“(B)in a case under: chapter 11 of' this title—
“(i) sets a date by which the debtor, or trustee
if onehhas been appomted shall ﬁle a dlsclosure state-
ment and'plan; . .
(1) sets a date by whlqh the debtor or trustee
it one has' been” appomted shall solicit acceptances
of a plan

" “(iii) sets the 'date' by which a party in interest

other than a debtor may file a plan

“(iv) sets a date by which a proponent of a plan
o%her than the debtor, shall sohczt acceptances of such
plan;

“v) fixes. the scope and format of the notice to
be provided regardmg the! heanng on approval of the
disclosure statement; or

- wi): provu‘les that the hearing on: approval of the
dxsclosure Statement may be combmed ‘with the hear-
ing on, cpnﬁrmatxon of the plan.”.

(b) ABSTENTION. —Sectlon 1334 of title 28 United States Code,
is amended—

(1) by redesignating subsection (d) as subsection (e), and
(2) in the second sentence of subsection (eX2)— .

(A) by inserting “(other than aidecision not to abstain
in a proceedmg described in subsectxon (c)2))” after “sub-
section”, and

4 (B) by striking “Any” and msernng the following:

“( )An ”

(c) ESTABLXSHMENT OPERATION, AND TERMINATION OF BANK-
RUPTCY APPELLATE PANEL SERVICE. —Sectmn 158(b) of title 28,
United States Code, is amended—

(1) by stnkmg paragraphs (3) and (4),
(2) by redesignating paragraph (2) as paragraph (4),
(3) by striking paragraph (1) and inserting the following:

“(1) The judicial councxl of a circuit shall establish a bankruptcy
appellate panel service 'composed of bankruptcy judges of the dis-
tricts in the circuit whoare appointed by the judicial council in
accordance with paragraph (3), to hear and determine, with the
consent of all the. Lpartne's,, appeals under subsectlon (a) unless
the judicial council finds that-— .

“(A) there are insufficient judicial resources available in
the circuit; or
“B) establishment of such service would result in undue

delay or increased cost to parties in cases under title 11.

Not later than 90 days after making the finding, the judicial council
shall submit to the Judicial Conference of the United States a
report containing the factual basis of such finding.

“(2XA) A judicial council may reconsider, at any time, the
finding described in paragraph (1). |

“(B) On the request of a majonty of the dlstrxct judges in
a circuit for which a. bankruptcy appellate panel service is estab-
lished under paragrfaph (1), made after the expiration of the
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1-year period beginning on the date such service is established,
the judicial council of the circuit shall determine whether a cir-
cumstance specified in subparagraph (A) or (B) of such paragraph
exists.

“C) On its own motlon after the explratxon of the 3-year
period beginning on the date a bankruptcy appellate panel service
is established under paragraph (1), the judicial council of the circuit
may determine whether a circumstance specxﬁed m subparagraph
(A) or (B) of such paragraph exists.

“(D) If the judicial council finds that elther of such cir-
cumstances exists, the judicial council may provide for the comple-
tion of the appeals then pendmg before such, service and the crderly
termination of such service. &

“(3) Bankruptcy judges appomted under’ arag ph (1) shall
be appointed and may be reappointed under such paragtaph.”,
and

(4) by inserting after paragraph (4), as so redesignated,
the following:

“(5) An appeal to be heard under this subsection shall be
heard by a panel of 3 members of the bankruptcy appellate panel
service, except that a member of such service may not hear an
appeal originating in the district for which such member is
appointed or de-ignated under section 152 of this title. ‘

“(6) Appeals may not be heard under this subsection by a
panel of the bankruptcy appellate panel service unless the distriet
judges for the district in which the appeals .occur, by ‘majority
vote, have authorizéd such service to hear and determme appeals
originating in such district.”.

(d) AppeaLs TO BE HEARD BY BANKRUPTCY APPELLATE PANEL
SERVICE.—Section 158 of title 28, United States Code, is amended—

d(1) in subsection (c) by striking “(c)” and inserting “(2)",
an
(2) by inserting after subsection (b) the following:

“(c)(1) Subject to subsection (b), each appeal under subsection
(a) shall be heard by a 3-judge panel of the bankruptcy appellate
panel service established under subsection (b)(1) unless—

“(A) the appellant elects at the time of filing the appeal;
or
“(B) any other party elects, not later than 30 days after
service of notice of the appeal;
to have such appeal heard by the district court.”

(e) RULES OF PROCEDURE AND EVIDENCE; METHOD OF PRESCRIB-

ING.—Section 2073 of title 28, United States Code, is amended—
(1) in subsection (a}2) by striking “section 2072" and insert-

ing “sections 2072 and 2075”, and -
(2) in subsections (d) and (e) by inserting “or 2075" after

“2072" each place it appears.

(f) EFFECTIVE DATE OF BANKRUPTCY RULES.—The third
undesignated paragraph of section 2075 of title 28, United States
Code, is amended to read as follows:

“The Supreme Court shall transmit to Congress not later than
May 1 of the year in which a rule prescribed under this section
is to become éffective a copy of the proposed rule. The rule shall
take effect no earlier than December 1 of the year in which it
is transmitted to Congress unless otherwise provided by law.”.
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SEC. 105. PARTICIPATION BY BANKRUPTCY ADMINISTRATOR AT
MEETINGS OF CREDITORS AND EQUITY SECURITY HOLD-
ERS.

(2) PRESIDING OFFICER.—A bankruptcy administrator appointed
under section 302(d}3)() of the Bankruptcy Judges, United States
Trustees, and Family Farmer'Bankruptcy Act of 1986 (28 ‘U.S.C.
581 note; Public Law 99-554; 100 Stat. 3123), as amended by
section 317(a) of the Federal Courts:Study Committee Implementa-
tion Act of 1990 (Public Law 101-650; 104 Stat. 5115), or the

bankruptcy administrator’s designee may preside.at:the meeting -

of creditors convened under section 341(a) of title:11, United States
Code. The bankruptcy administrator or the bankruptey administra-
tor's designee may preside at any meeting of equity security holders
convened under section 341(b) ,of title 11, United States Code.

(b) EXAMINATION OF THE DEBTOR.—The bankruptcy adminis-
trator or the 'bankruptcy .administrato grnee may examine
the debtor at the meeting ‘of creditors | iy adininister the
oath required-under section 343 of title ited States Code.
SEC. 106. DEFINITION RELATING TO ELIGIB 0 SERVE ON CHAP:

TER 11:COMMITTEES. ' b o ‘
Section 101(41)of title 11, United. States Code, 'is amended
to read as follows: .." .~ ‘ oo —

i I b ! ) I -
“(41) ‘person’ includes.individual, partnership, and corpora-
tion, but does, not include gpvemﬁ;nentgl unit, ‘except that a

governmental unit that— ,,
“(A) acquires an asset from a person—

as a result of the operation of a loan guarantée

ent;'or ' ;

.as receiver or liquidating agent of a person;

guarantor of a pension .venefit payable by
[ of ,the debtor 'or-an affiliate of thz debtor;

agrée;

“C) is the legal or beneficial owner of an asset of—
“(i) an employee pension benefit plan that is a
governmental plan, as defined in section 414(d) of the
Internal Revenue Code of 1986; or ‘
“ii) an eligible deferred compensation plan, as
dgﬁgg&* in séction 457(b) of the Internal Revenue Code
of 1986;
shall be cdnsi:déred, for purposes of section '1102 of this title,
to be a person with respect to such asset or such benefit;”.

SEC. 107. INCREASED INCENTIVE COMPENSATION FOR TRUSTEES.
P . b .
Section 326(a) jof title 11, United States Code, is amended

by striking “fifteen” and all that follows through “$3,000” the last
place it appears, and inserting the following: | = ' ‘

“25 percent on the first $5,000 or less, 10 percent on any amount
in excess of $5,000 but not in excess of $50,000, 5 percent on.
any amount in, excess of $50,000 but not in: excess of $1,000,000,
and reasonable con f‘ﬁg;iﬁsa}ion not to exceed 3 percent of such moneys
in excess of $1,000;000". ‘ ‘

tes Code, is amended—
gg“$1‘00'1000” each place it appears and insert-

A DEBTOR UNDER CHAPTER 13.—Section 109(e)

(1) by st
ing “$250,000’
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H.R.5116—7

(2) by striking “$350,000” each place it appears and insert-
ing “$750,000".
(b) INVOLUNTARY CASES.—Section 303(b) of title 11, United
States Code, is amended—
(1) in paragraph (1) by striking “$5,000” and inserting
“$10,000", and
(2) in paragraph (2) by strlklng “$5,000” and inserting
“310,000".
() PRIORITIES.—Section 507(a) of title 11, Umted States Code,
is amended— ‘
(1) in paragraph (4)(BXi) by stnkmg “$2 000" and inserting

t($4 000”

(2) in paragraph (5): by stnkmg 2,009’ "¢and inserting
“$4,000", and -

(3) in paragraph (6) by striking “$900” and inserting
(l$1 800’7

(d) EXEMPTIONS.—Section 522(d) of title 11, United States Code,
is amended—
(1) in paragraph (1) by striking “$7,500” and inserting
“$15,0007,
(2) in paragraph (2) by striking “$1,200” and inserting
“$2,4007,
(8) in paragraph (3)—
(A) by striking “$200” and inserting “$400”, and
(B) by striking “$4,000” and inserting “$8,000",
R (4) in paragraph (4) by striking “$500” and inserting
“$1,0007,
(5) in paragraph (5)—
(A) by striking “$400” and inserting “$800”, and
(B) by striking “$3,750" and inserting “$7,500”,
g (6) in paragraph (6) by striking “$750” and inserting
&4 1 500”
(7) in paragraph (8) by striking “$4,000” and inserting
“$8,000”, and
s (8) in paragraph (11XD) by striking “$7,500” and inserting
“$15,000”.
(e) FUTURE ADJUSTMENTS—Section 104 of title 11, United
States Code, is amended—
(1) by inserting “(a)” before “The”, and
(2) by adding at the end the following:
“(bX1) On April 1, 1998, and at each 3-year interval ending

"on April 1 thereafter, each dollar amount in effect under sections

109(e), 303(b), 507(a), 522(d), and 523(aX2XC) immediately before
such April 1 shall be adjusted—

“(A) to reflect the change in the Consumer Price Index
for All Urban Consumers, published by the Department of
Labor, for the most recent 3-year period ending immediately
before January 1 preceding such April 1, and

“(B) to round to the nearest $25 the dollar amount that
represents such change.

“(2) Not later than March 1, 1998, and at each 3-year interval
ending on March 1 thereaﬂ;er, the Judicial Conference of the United
States shall publish in the Federal Register the dollar amounts
that will become effective on such April 1 under sections 109(e),
303(b), 507(a), 522(d), and 523(a)(2)(C) of this title.
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“(3) Adjustments made in accordance with paragraph (1) shall
not apply with respect to cases commenced before the date of
such adjustments.”.

SEC. 103. PREMERGER NOTfFlCATION.

Subparagraphs (A) and (B) of section 363(b)X2) of title 11,
United States Ccde, are amended to read as follows:

“(A) notwithstanding subsection (a) of such section,
the notification ré‘quir"edg
by the debtor shall be given by the trustee; and

“(B) notwithstanding subsection (b) of such section,
the required. waiting period shall end on the 15th day
after the date of the receipt, by the Federal Trade Commis-
sion and the Assistant!Attorney General in charge of the
Antitrust Division" of the Department of Justice, of the
notification required under such subsec:ion (a), unless such
waiting period is extended— . ‘

“(1) pursuant to subsection (eX2) of such section,
in the same manner as such subsection (e)(2) applies
to a cash tender offer; ‘ :

“(ii) pursuant to subsection (g)2) of such section;
or

“(iii) by the court after notice and a hearing.”.

SEC. 110. ALLOWANCE OF CREDIT(:)B COMMITTEE EXPENSES.

Section 503(bX3) of title 11, United States Code, is amended—
(1) in subparagraph (D) by striking “or” at the end,
(2) in subparagraph (E) by inserting “or” at the end, and
(3) by adding at the end the following:
“(F) 2 member of a committee appointed under section
1102 of this title, if such expenses are incurred in the
performance of the duties of such committee;”.

SEC. 111. SUPPLEMENTAL INJUNCTIONS.

(a) SUPPLEMENTAL INJUNCTIONS.~Section 524 of title 11,
United States Code, is amended by adding at the end the following:

“(gX1XA) After notice and hearing, a court that enters an
order confirming a plan of, reorganization under chapter 11 may
issue, in-connection with such order, an injunction in accordance
with this subsection to supplement the injunctive effect of a dis-
charge under this section. ‘ A ‘

“(B) An injunction may be issued under subparagraph (A) to
enjoin entities from taking legal action for the purpose of directly
or indirectly collecting, recovering, or receiving payment or recovery
with respect to any claim or demand that, under a plan of reorga-
nization, is to be paid in whole or in part by a trust described
in paragraph (2XBXi), except such legal actions as are expressly
allowed by the injunction, the confirmation order, or the plan of
reorganization. A ‘

“(2)(A) Subject to subsection (h), if the»;‘;eguirements of subpara-
graph (B) are met at the time an injunction described in paragraph
(1) is entered, then after entry of such injunction, any proceeding
that involves the validity, application, construction, or modification
of such injunction, or of this subsection with respect to such injunc-
tion, may be commenced only in the district court in which such
injunction was entered, and such court shall have exclusive jurisdic-
tion over any such proceeding without regard to the amount in
controversy.

by such subsection to be given .
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“(B) The requirements of this subparagraph are that—

“(i} the injunction is to be implemented in connection with

a trust that, pursuant to the plan of reorganization—

“(1) is to assume the liabilities of a debtor which at
the time of entry of the order for relief has been named
as a defendant in personal injury, wrongful death, or prop-
erty-damage actions seeking recovery for damages allegedly
caused by the presence of, or exposure to, asbestos or
asbestos-containing products; ‘

“(1I) is to be funded in whole or in part by the securities
of 1 or more debtors involved in such plan and by the
obligation of such debtor or debtors to make future pay-
ments, including dividends;® %% - 4« ipmi

“(III) is to own, or by the ‘exercise o hts granted
under such plan would be entitled to own if specified contin-
gencies occur, a majority of the voting shares of—

“(aa) each such debtor;

“(bb) the parent corporation of each such debtor;
or ‘

“(cc) a subsidiary of each such debtor that is also
adebtor;and - ‘ “ ‘

“(IV) is to use its assets or income to pay claims and
demands; and .

“(ii) subject to subsection (h), the court determines that—

“(I) the debtor is likely to be subject to substantial
future demands for payment arising out of the same or
similar conduct or events that gave rise to the ¢laims
that are addressed by the injunction; Do

“(II) the actual amounts, numbers, and timing of such
future demands cannot be determined; ‘

“(III) pursuit of such demands outside the procedures
prescribed by such plan is likely to threatenithe plan’s
purpose to deal equitably with claims and future demands;

“(IV) as part of the process of seeking confirmation
of such plan— . ‘ ‘ ‘

“(aa) the terms of the injunction proposed to be
issued under paragraph (1XA), including any provi-
sions barring actions against, third parties pursuant
to paragraph (4XA), are set out in such plan and in
any disclosure statement supporting the plan; and

“(bb) a separate class or classes of the'claimants
whose claims are to be addressed by a trust.described

in clause (i) is established and votes, by at'least 75

percent of those voting, in favor of the plan;and

“(V) subject to subsection (h), pursuant to court orders
or otherwise, the: trust will operate through mechanisms
such as structured, periodic, or supplemental payments,
pro rata distributions, matrices, or periodic review of esti-
mates of the ‘mun}“bers and values of present claims and

C ‘ ‘ nisms, that
provide reasonable assurance that the trust will value,
and be in a financial position to pay, present|claims and
future demands that involve similar claims in substantially

the same manner.

“(3)(A) If the réquirements. of paragraph (2X(B) aré met and
the order confirming the plan of reorganization was \issued or
affirmed by the district court that has jurisdiction over the reorga-
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nization case, then after the time for appeal of the order that
issues or affirms the plan—

“(i) the injunction shall be vahd and enforceable and may
not be revoked or modified by any court except through appeal
in accordance with' paragraph 6);

“(ii) no entity that pursuant to such plan or thereafter
becomes a direct or indirect transferee of, or successor to any
assets of, a debtor or trust that is the subJect of the injunction
shall be liable with respect to any clalm or' demand made

against stch entlty by, reason of its. becemmlg such a, transferee ,

or successor; and

“(iii) no entity that pursuant to such plan’ or 1‘.herear er
makes a loan to such.a debtor or trust or: to such a successor
or transferee shall by reason of makmg the loan be [liable
with respect to .any claim.or : d against such enm),,
nor shall any pledge Wof assets made in onnectlon thh such
a loan be upset or 1mpaxred for that réason; - ‘ "
“(B) Subparagraph?(A) shall not be constrited to—

“(i) imply.ith ‘entl‘ty described, /in; subparagraph (A)
(ii) or (iii) would, if this; paragraph we! pdt applicable, nec-
essarily be, llable to'any, entxty by reason of 'any of the acts

descnbed in su paragr ‘p‘h

‘ ‘\entxty of the duty to compl\ “with,
y,[Federal 'or State law regarding the
ny yance in a transactxon descnbed
(’k'") or: :

: l'le debtor to do

“ ‘ara‘g‘raph (B), an mJunctlon descnbed

‘lmd and enforeeable agamst all entities

ll\

“(4)(AXi) Su,‘ 4
in paragraph (3
that 1t addresse

injunction ma bar
is identifiable.fro

part of an ide
indirectly liable |

15 of rsuch :mJunctxon (by name or as
up) i:and is alleged ‘to be directly or
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msuch alleged habxhty of suchl«thlrd
party arises by l‘easo ‘

“(d) th xﬁh‘r

arby’s ownershlp ofi: a ﬁnanc1a1 mterest in
é”sent affiliate, of the debtor or a prede-
debtor, vy

y’s mvolvement m’ ‘the management of

“(II) tH hi
asor m interest of the debt.br, or servnce

the debtor o

artys mvolvement ml a transactlo,- chang-

cture, | lor in a loan or other financial
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“(bb) acquiring or selling a financial interest in an
entity as part of such a transaction. ) '
“(iii) As used in this subparagraph, the term ‘related party’
means— . ‘ ‘

“(1) a past or present affiliate of the debtor;

“(I1) a predecessor in interest of the debtor; or

“(III) any entity that owned a financial interest in—

“(aa) the debtor; . ‘ '

“(bb) a past or present affiliate of the debtor; or

“(cc) a predecessor in interest of the debtor. ‘

“(B) Subject to subsection (h), if, under a plan of reorganization,

a kind of demand described in such plan is to be paid in whole
or in part by a trust describedyin paragraph (2)(B)i):in connection
with which ap injunction described in paragraph (1) is to be imple-
mented, then such injunction shall be valid and enforceable with
respect to a demand of such kind made, after such plan is confirmed,
against the debtor or debtors involved, or against a third party
described in subparagraph (A)i), if— ‘ |

“(i) as part of the proceedings leading to issuance of such
injunction, the court appoints a legal representative for the
purpose of protecting the rights 'of persons that might subse-
quently assert demands of such kind, and ‘

“(ii) the court determines, before - entering the order
confirming such plan, that identifying such debtor or debtors,
or such third party (by name or as part of an identifiable
group), in, such injunction with respect to. such demands for
purposes of this subparagraph is fair and equitable 'with respect
to the persons that might subsequently assert such demands,
in light of the benefits providéd, or to'be provided,; to such
trust on behalf of such debtor or debtors or such third party.
“(5) In this subsection, the term ‘demand’ meah% a demand

for payment, present or future, that— ‘ : :

“(A) was not a claim during the proceedings leading to
the confirmation of 4 plan; of reorganization: )

“(B) a]l"l",sas out of the same or similar conduct or events
that gave rise to the!claims addressed by the injunction issued
under paragraph (1);.and ”

“(C) pursuant to the plan, is to be paid by a trust described
in paragraph (2)BXi). , ‘ .

“(6) Paragraph’ (3)XAXi) does not bar an action ‘taken by or
at the direction of an appellate court on appeal of an injunction
issued under paragraph“(1) or of the order of confirmation that
relates to the injunction, ‘ o .

“(7) This subsection does not affect the operation of section
1144 or the power of ;th:;e“};district court to refer a proceeding under
section 157 of title 28" or any reference of a proceeding made

i the ehactment of this subsection. . .
ON,TO EXISTING INJUNCTIONS.—For ‘purposes .of

subsection (g)}— ‘ ‘ :
“(1) subject to paragraph (2), if an injunction of the kind
described in' subsection (g)(1)B) was issued before the date

of the enactment of this Act, as part of a plan of reorganization
confirmed by“an order entered before such date, thefi the injunc-
tion shall bel‘i"jc:‘onsidj‘é‘"i‘gd‘;to meet the requirements of subsection
(gX2XB) for, purposes of subsection (g)(2)XA), and to |satisfy
subsection {; "XﬁX&)(ij)‘, if— ‘
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“(A) the court determined at the time the plan was
confirmed that the plan was fair and equitable in accord-
ance with the requirements of section 1129(b);

“(B) as part of the proceedings leading to issuance

of such injunction and 'confirmation of such plan, the court
had appointed a legal representative .for the purpose of
protecting the rights of persons that might- subsequently
assert demarnds described in .subsection (g)4XB) with
respect to such plan;and ' T Co
““(C) such' legal' representative did not' object to con-
firmation of such plan or issuance of such injunction; and
“(2) for purposes,of ‘paragraph' (1), ‘if, 4’ trust ydescribed
in subsection. (gX2)BXi) is ssubject .to @ court-order on the
date of the enactmentiof this . f ngsuch trust from
settling or paying furtherclaims— .. Juo .5 Lo e
“(A) the requirements of subsection (g}(2)(BXii)V) shall
not apply with respect to' such trustiurn ‘
lifted or dissolved; and ‘
“(B) if. such

B ch'trust. meets such .requirements on the
date such stay is/lifted or dissolved, such. trust shall 'be

‘ vé' met such requirements continuously

considered to ha eIne

from the date of the enactmeént of this Act.”. .
(b) RULE OF CONSTRUETION.—-Nothing. ifi ;si
the amendments made by'subsection (2),

modify, impair, or supersede any,'s r
to issue injunctions in connéctic
of reorganization.. = 7 | | o ‘
+ CONDUCT JURY

SEC. 112. AUTHQRITY, OF BANKRUPTCY JUDGES: TO!
TRIALS IN CIVIL PROCEEDINGS): .14 o :
Section 157 of title 28, United States Code;: is amended by
adding at the end the following: A L
“(e) If theright.to & jury trial applies! in'a proceeding that
may be heard under this section by a ,b‘ahkn‘rptcy” judge, the bank-
ruptcy judge may. conductijthe jury trial if specially designated
to exercise suth, jurisdiction by the district! court and' with the
express consent of all the parties.”. . C

SEC. 113. SOVEREIGN IMMUNITY. ‘
Section 106 of title. 11, United States Code, is Aar‘,nended' to

read as follows: . ; ,

“§ 106. Waiver. of sovereign immunity : v
“(a) Notwithstanding an assertion of sovereign immunity, sov-

ereign immunity is abrogated as to a governmental unit to the.

extent set forth in this|section with respect to the following:

“(1) Sections 105, 106, 107, 108, 303, 346, 362, 363, 364,
365, 366, 502, 503, 505, 506, 510, 522, 523, 524, 525, 542,
543, 544, 545, 546, 547, 548, 549, 550, 551, 552, 553, 722,
724, 726, 728, 744, 749, 764, 901, 922, 926, 928, 929, 944,
1107, 1141, 1142} 1143, 1146, 1201, 1203, 1205, 1206, 1227,
1231, 1301, 1303, 1305; and 1327 of this title.

“(2) The court may hear and determine any issue arising
with respect to the application of such sections to governmental
units. P, . o :

“(3) The court may issue against a ‘governmental unit an
order, process, or judgment under such sections or the Federal
Rules of Bankrupfcy Procedure, including an order or judgment

+antil suchystay is:
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awarding a money recovery, but not including an award of

punitive damages. Such order or judgment for costs or fees

under this title or the Federal Rules of Bankruptcy Procedure
against any governmental unit shall be consistent with the

provisions and limitations of section 2412(d)(2)(A) of title 28.

“(4) The enforcement of any such order, process, or judg-
ment against any governmental unit shall be consistent with
appropriate nonbankruptcy law applicable to such govern-
mental unit and, in the case of a money judgment against
the United States, shall be paid as if it is a judgment rendered
by a district court of the United States. -

“(5) Nothing in this section shall create any substantive
claim for relief or cause of action not otherwise .existing under
this title, the Federal Riiles' of ‘Bankruptcy” Ptocedure, or
nonbankruptcy law. ‘ ‘

“(b) A governmental unit that has filed a proof of claim in
the case is deemed to have waived sovereign immunity with respect
to a claim against such governmental unit that is property ' of
the estate and that arose out of the same transaction or occurrence’
out of which the claitn of such governmental unit arose. ‘

“(c) Notwithstanding any assertion of sovereign immunity by
a governmental unjt, there shall be offset against a claim or interest
of a governmental unit any. claim against such governmental unit
that is property of the estate,”. ‘

SEC. 114. SERVICE ,OF PROCESS IN BANKRUPTCY PROCEEDINGS ON
AN INSURED DEPOSITORY INSTITUTION.

Rule 7004 of the Federal Rules of Bankruptey Procedure is
amended— '

(1) in subdivision (b) by striking “In addition” and inserting

“Except as provided in subdivision (h), in addition”, and -

(2) by adding at the end the following: .

“(h) SERVICE OF PROCESS ON AN INSURED DEPOSITORY INSTITU-
TION.—Service on an insured depository institution (as defined in
section 3 of the Federal Deposit Insiirance Act) in a contested
matter or adversary proceeding shall be thade by certified mail
addressed to an officer of the institution unless—

“(1) the institution has appeared by its attorney, in which

case the attorney shall be served by first ‘j‘clas‘s mail;, ‘

“(2) the court orders otherwise after service upon the
institution by certified mail of notice of an application to permit
service on the institution by first class mail sent to an officer
of the institution designated by the institution; or, .

“(3) the institution has waived in writing its entitlement
to service by certified mail by designating an officer to receive
service.”. Y " c

SEC. 115, MEETINGS OF CREDITORS AND EQUITY SECURITY, HOLDERS
Section 341 of title 11, United States ‘Code, is amended by

adding at the end the following: R
“(d) Prior to the conclusion of the meeting of creditors or equity
security holders, the trustee shall orally examine ithe debtor to
ensure that the debtor in a case under chapter 7 of this title
is aware of— t
“(1) the potential consequences of seeking a discharge in
bankruptcy, including the effects on credit history;
“(2) the debtor's ability to file a petition under a different
chapter of this title; 1 ‘
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“(3) the effect of receiving a discharge of debts under this
title; and

“(4) the effect of reaffirming a debt, mcludmg the debtor’s
knowledge of the provisions. of sectwn 524(d) of this txtIe

SEC. 116. TAX ASSESSMENT.

Section 362(bX9) of tltle 11, Umted States Code 1s amEnded
to read as follows:

“(9) under. subsectlon (a), of— - ‘

“(A) an ‘audit by a govemmental unlt to - determme
taxlxablhty,

“(B) 'the issuance to the debtor by a governmental
unit of & notxce of tax deficiency;

“(C) a demand for tax returns; or

“(D), the making of an assessment for any tax and
issuance ,of a'notice and demand for payment of such an
assessment (but»any tax lien that would otherwise attach
to property of the estate by reason of such an assessment
shall not take effect unless. such tax is .a debt of the
debtor that will: not be .discharged in the case and such
property. ' _proceeds .are transferred out of ther estate
to, or otherwi: e revested in, the debtor) ”

SEC. 117. ADDITIONAL TRUSTEE COMPENSATION

Section 330(b) of title 11, United, States Code, is amended—-
(1) by inserting “(1)” after “(b)”, and :
(2) by adding atthe end thereof the following:
“(2) The Judicial Conference of the United States—
“(A) shall prescnbe .additional fees of the same kmd as
prescribed undér section 1914(b) of. tltle 28; and ‘
“B) may prescnbe ‘notice of | appearance fees and fees
charged against dist: ibutions in cases under this title;
to pay $15 to trus; es Sery rving inicases, afber such trustees’ services
are rendered. Be ing 1:year after! ;.he date of the enactment
of the Bankruptcy Reform "Act of 1994b isuch $15 shall be paid

in addition to the am‘ount paxd under paragraph (1*) ”

MMERCIAL BANKRUPTCY
'ISSUES
SEC. 201. AIRCRAFT EQUIPMENT AND VESSELS, ROLLING STOCK
EQUIPMENT.

(a) AMENDMENT OF SECTION 1110 —Sectlon 1110 of txtle 11,
United States Code, is amended to read as follows:

“§1110. Aircraft equlpment and vessels

“(a)(1) The right of a secured party with a security interest
in equipment described in paragraph (2) or of a lessor or conditional
vendor of such equipment to take possession. of such equipment
in compliance with a securxty agreement, lease, or conditional sale
contract is not affected by section 362, 363, or 1129 or by any
power of the court to. enjoin the takmg of _possession unless—

“(A) before ithe' date that is:60 days after the date of
the order for rehef under this - chap’oer the trustee; subject
to the court’s approval agrees to perform all obligations of
the debtor that become due on or after the date of the order
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under such security agreement, lease, or conditional sale con-

tract; and

“(B) any default, other than a default of a kind specified |
in section 365(b)(2), under such security agreement, lease, or
conditional sale contract— ‘

“(i) that occurs before the date of the order is cured
before the expiration of such 60-day period; and
“(ii) that occurs after the date of the order is cured
before the later of— ‘
“I) the date that is 30 days after the date of
the default; or
“(II) the expiration of such 60-day period.

“(2) Equipment is described in this paragraph if it ig—

“(A) an aircraft, aircraft engine, propeller, appliance, or
spare part (as defined in section 40102 of title 49) that is
subject to a security interest granted by, leased to, or condi-
tionally sold to a debtor that is a citizen of the United States
(as defined in section 40102 of title 49) holding an air carrier
operating certificate issued by the Secretary of Transportation
pursuant to chapter 447 of title 49 for aircraft capable of
carrying 10 or more individuals or 6,000 pounds or more of
cargo; or
. (B) a documented vessel (as defined in section 30101(1)
of title 46) that is subject to a security interest granted by,
leased to, or conditionally sold to a debtor that is a water
carrier that holds a certificate of public convenience and neces-
sity or permit issued by the Interstate Commerce Commission.
“(8) Paragraph (1) applies to-a secured party, lessor, or condi-

tional vendor acting in its own behalf or acting as trustee or
otherwise in behalf of another party. e !

“(b) The trustee and the secured party, lessor, or conditional
vendor whose right to take 'possession is protected under subsection
(a) may agree; subject to the court’s approval, to'extend the
60-day period specified in subsection (aX1). :

“(c) With respect to equipment first placed in service on or
prior to the date.of enactment of this subsection, for, purposes
of this section— IS

“(1) the term ‘lease’ includes any written agreement with
respect to which the lessor and the debtor, as lessee, have
expressed x‘z; the agreement or in a substantially contempora-
neous writing that the agreement is to be treated as a lease
for Federal income taﬁt purposes; and :

“(2) the term ‘sécurity interest’ means a purchase-money
equipment, security interest.”.

(b) AMENDMENT 'OF \SECTION 1168.—Section 1168 of title 11,
United States Code; is amended to read as follows:

“§1168. Rollﬁqg stock equipment

“(aX1) The right:of ‘a secured party with a security interest
in or of a lessor or conditional vendor of equipment described
in paragraph (2) to take possession of such equipment in compliance
with an equipment security agreement, lease, or conditional sale
contract is not affected by section 362, 363, or 1129 or by any
power of the court toienjoin the taking of possession, unless—

“(A) before thé 'date ‘that is 60 days after the date of

se under this chapter, the trustee, subject

commencemgent of a cz |
to the court’s' approval, agrees to perform all obligations of
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the debtor that become due on or after the date of commence-
ment of the case under such security agreement, lease, or
conditional sale contract; and

“(B) any default, other than a default of a kind described.

in section 365(b)2), under such security agreement Iease or

conditional sale contract—

“(i) that occurs’ before the ‘date of commencement of
the case and is dn event of default therewith is cured
before the expxratlon of such 60- day period; and ‘

“(ii) that occurs or becomes ah event of default after
the date of commencement of .the case is cured before
the later of—

1) the. date that is 30. days after ‘the date of
the default or event of default; or
“I0 the ‘expiration of such 60- day period. '

“(2) Equipment is described in - thxs paragraph if it is rolling
stock equipment or accessories used on such equlpment,‘ including
superstructures and racks,i that' is subject to a security interest
granted by, leased to, or condltlonally sold to the debtor.”

“(3) Paragraph (1) apphes to a secured party, lessor; or condi-
tional vendor acting' in'its own behalf or acting" as trustee or
otherwise in behalf of another party.

“(b) The trustee and the sequred party, lessor, or conditional
vendor whose right to take possession is protected under subsection
(a) may agree, subject.to:the court’s approval to" ext.end the
60- day period specified in, ‘subsection (a)(1). -

“(c) With respect to equipment first placed in service on or
prior to the date of enactment ‘of this subsectlon for purposes
of this section— -

“(1) the term "°ase mcludes any wntten agreement with
respect to which the lessor and the debtor, as lessee, have
expressed in the agreement or in a substantxally contempora-
neous writing’ that ﬂne .agreement is to be treated as a, lease
for Federal income tax purposes, and

“(2) the term secunty interest’ means a purchase—money
equipment security interest. -

‘d) With respect to equipment first placed in service after
the date of enactment of \thxs isubsection, for purposes of this section,
the term ‘rolling stock eqm ment’ includes rolling sbock equxpment
that is substant;ally rebm t and accessories used on such equip-
ment.”

SEC. 202. LIMITATION ON LIABILITY OF NON-INSIDER TRANSFEREE
FOR AVOIDED TRAN SFER.

Section 550 of title 11, United States Code, is amended—
(1) by redesxgnatmg subsections (c), (d), and (e) as sub-
sections (d), (e), and (f), respectively, and
(2) by inserting after subsection (b) the following:
“(c) If a transfer made between 90 days and one year before
the filing of the petition—"
“(1) is avoided under sectmn 547(b) of this title; and
“(2) was made for the benefit of a credltor that at the
time of such transfer was an insider;
the trustee may not reeover under subsectlon (a) from a transferee
that is not an 1n51der ‘

SEC. 203. PERFECTION OF PURCHASE—MONEY SECURITY INTEREST.
Section 547 of title 11, United States Code, is amended—
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(1) c11'1n subsection (c)3)XB) by striking “10” and inserting
uzon’ an

(2) in subsection (e)(2)(A) by inserting except as provided
in subsection (cX3)(B)” before the semicolon at the end.

SEC. 204. CONTINUED PERFECTION.

(a) AUTOMATIC STAY.—Section 362(b)3) of title 11, United
States Code, is amended by inserting “, or to maintain or continue
the perfection of,” after “to perfect”. ‘ ‘

(b) LIMITATIONS ON AVOIDING POWERS.—Section 546(b) of title
11, United States Code, is amended to read as follows:

“(b)X1) The rights and powers of a trustee under sections 544,
545, and 549 of this title are subject to any generally applicable
law that— . ‘ .

“(A) permits perfection of an interest in property to be
effective against an entity that acquires rights in such property
before the date of perfection; or

“(B) provides for the maintenance or continuation of perfec-
tion of an interest in property to be effective against an entity
that acquires rights in such property before the date on which
a(ct)icirfl is' taken to effect such maintenance ‘or continuation.
L9 2 SN ' ' )

“(A) a law described in paragraph (1) requires seizure of
such property or commencement of an action to ‘accomplish
such perfection, or maintenance or continuatjon .of perfection
of an interest in property; and j

“(B) such property has not been seized or such an action
has not been commenced before the date of the filing of the
petition; ‘ ‘ ‘

such interest in such property shall be perfected, or perfection
of such interest shall be maintained or continuad, by giving notice
within the time fixed by such law for' such seizureé or such
commencement.”. b ‘

SEC. 205. REJECTION OF UNEXPIRED LEASES OF REAL PROPERTY OR
TIMESHARE INTERESTS. ‘ ‘

(a) AMENDMENT TO SECTION 365.—Section 865(h) of title 11,
United States Code, is amended to read as follows:

“(h)(1)A) If the trustee rejects an unexpired lease of real prop-
erty under which the debtor is the lessor and—

(1) if the rejection by the trustee amounts to such a breach
as would entitle the lessee to treat such lease as terminated
by virtue of its terms, applicable nonbankruptcy law, or any
agreement mhade by the lessee, then the lessee under such
lease may treat such lease as terminated by the rejection;

“(ii) if the term of such lease has commenced, the lessee
may retain its rights under such lease (includin rights such
as those relating to the amount and timing r.\ig payment of
rent and other amounts payable by the lessee and 'any right
of use, possession, quiet' enjoyment, subletting, assignment,
or hypothecation) that are in or appurtenant to the real prop-
erty for the balance of the term of such lease and for any
renewal or extension of such rights to the extent that such
rights are enforceable under applicable nonbankruptcy law.
“(B) If the lessee retains its rights under subparagraph (AXii),

the lessee may offset against the rent reserved under such lease

. for the balance of the term after the date of the rejection of such
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lease and for the term of any renewal or extension of such lease,
the value of any damage caused by the nonperformance after the
date of such rejection, of any obhgatlon of the debtior under such
lease, but the lessee shall not have any other right against the
estate or the debtor on account of any damage pceurring aﬂ;er
such date caused by such nonperformance

“(C) The rejection of a lease of real property in' a shoppmg
center with respect to which the lessee elects to. retain its rights
under subparagraph (AXii) does not affect th\, enforceabxhty under
applicable nonbanﬁ.m
ing to radius, location, use, exclusmty, or t.enant mix or balance.

“(D) In this paragraph, ‘lessee’ includes any successor, asswn
or mortgagee permitted under the terms of such leaSe .

“2XA) If the trustee; reJects al tlmeshar terest under a
timeshare plan under which the debtor is the 1meshare interest
seller and— g

“(i)y if the rejection; amounts to such a r} each as would
entitle the. ;;nneshare interest- purchaser to treat the timeshare
lan as termmated un‘der.lts ternis pllcabie MOnbankmptcy
aw, or any agreement made by tlmesiare interest purchaser,
the timesharé interest purchaser und‘ he timeshare plan
may treat the tuneshare plan as termm ed. by such rejection;

or 4

“(ii) if the term of such tlmeshare interes has commenced
then the timeshare interest, purchaser may.| reﬁ.axn its rights
in such timeshare interest fo gbalance pf such term, and
for any term of renewal or exten “of such tir’neshare interest
to the extent that such rnghts are’ enforceable under apphcable
nonbankruptcy law. Lo
“(B) If the timeshare interest. purchasar retams ldba tights under
subparagraph (A), 'such timeshare mterest purchaser may offset
against the moneys due for such times are terest for the, balance
of the term after the date of the rejectit lof such trme;fshare mterest
and the term of any renewal or extension of such tim éshare interest,
the value of any damage ycaused by thegnon erform ance ‘after the
date of such rejection, of any pbhgatl n'lof the debtor under 'such
timeshare plan, but. the. tlmeshare A erest rpurch‘aser shall not
have any rxght agamst tlpe estate or the debtor lon' account'of
any damage occurrmg after such da‘ ‘éay ‘ed by such’ nonperform-
ance.” IR

(b) TECHNICAL AMENDMENT —Se n~ 553(b)fl) of title 11,
United States Code,‘ls arnended by st “365(&1)(2)” and rnsert-
ing “365(h)". T T S g
SEC. 206. CONTENTS OF PLAN

Section 1123{b) of title 11, United States dee is amended—

(1)in paragraph (4) by stnkmg “and” ‘at the end,

(2) by rede51gnatmg paragraph (5) as paragraph (6), and

(3) by mserthng after paragraph.(4) the following:

“5) modufy he rights of holders of secured claims, other
than a claim pecured only by & security: interest in real property
that is the [debtor’s iprincipal residence, or .of holders. of
unsecured clalms or leave unaﬁected the nghts of holders
of any class of clalms and”.

SEC. 207. PRIORITY “F(DR INDEPENDENT SALES REPRESENTATIVES

Section 507(a)(30 of title 11, United States Code, is amended
to read as follows:

ptcy law of : any prpvxsxon in,the lease pertain- . \
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“(3) Third, allowed unsecured claims, but only to the extent
of $4,000 for each individual or corporation, as the case may
be, earned within 90 days before the date of the filing of
the petition or the date of the cessation of the debtor’s business,
whichever occurs first, for—

“(A) wages, salaries, or commissions, including vaca-
ton, severance, and sick leave pay earned by an individual;
or ‘

“(B) sales commissions earned by ar individual or by
a corporation with only 1 employee, acting as an independ-
ent contractor in the sale of goods or services for the
debtor in the ordinary course of the debtor’s business if, ‘
and only if, during the 12 months preceding that date,
at least 75 percent of the amount that the individual or
corporation earned by acting as an independent contractor
‘iin the sale of goods or services was earmed from the
ebtor;”.

SEC. 208. EXCLUSION FROM THE ESTATE OF INTERESTS IN LIQUID

AND GASEOUS HYDROCARBONS TRANSFERRED BY THE
DEBTOR PURSUANT TO PRODUCTION PAYMENT AGREE-
MENTS.

(a) DEFINITION.—Section 101 of title 11, United States Code,

is amended—

(1) by inserting after paragraph (42) the following:
“(42A) ‘production payment’ means a term overriding roy-
alty satisfiable in cash or in kind—

“(A) contingent on the production of a liquid or gaseous
hydrocarbon from particular real property; and

“(B) from a specified volume, or a specified value, from
the liquid or gaseous bydrocarbon produced from such prop-
ertg, and determined without regard to production costs;”,
an

(2) by inserting after the first paragraph (56) the following:
“(56A) ‘term overriding royalty’ means an interest in liquid
or gaseous hydrocarbons in place or to be produced from
particular real property that entitles the owner thereof to a
share of production, or the value thereof, for a term limited
by time, quantity, or value realized;”.
(b) PROPERTY OF THE ESTATE.~Section 541(bX4) of title 11,

United States Code, is amended—

“(A)((%’z in subparagraph (A) by striking “A)” and inserting
1)°
(2) in subp. aph (B)—

(A) by striking “(B)” and inserting “(ii)”,

(B) by striking “such interest” and inserting “the
interest referred to in clause (i)”, and

r‘SC) Iéy striking the period at the end and inserting
“ or”, an
(3) by adding at the end the following:

“(BXi) the debtor has transferred such interest pursu-
ant to a written conveyance of a production payment to
an entity that does not participate in the operation of
ft:he pé'opégtyﬁ-am which such production payment is trans-
erred; an
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“(ii) but for the operation of this paragraph, the estate
could include the interest referred to in clause (i) only
by virtue of section 542 of this title;".

SEC. 209. SELLER'S RIGHT TO RECLAM GOODS.

Section 546(c)1) of title 11, Umted States Code, is amended
to read as follows: .
“(1) such a. seller may not reclalm any such goods unless
such seller demands in writing réclamation of such goods—
“A) before .10 ' days - aﬁe;‘ recelpt of such goods by
the debtor; or = . .

«B) if such ‘1‘0 day penod expxres aﬁer the commence-,

ment ‘of the case,, before 20 days afoer recelpt of such
goods by the debtor, ‘and” e :

SEC. 210. INVESTMENT OF ONEY{OFTHE E&I‘A’I’E

Section 345(b) of “ﬂe ) ‘Umted States Code, is amended——
| paragraph (2) by . stnlung ‘the period .at thé end

and msertm a“semmlon, and

g 8 tth nd the followmg

otherwuse

(2) ELECTION AU'mom.ZEo ;-Secmon 1104 of title 11 of the
United States Code is, amepde ‘

(1) by ‘redesi g‘na‘ ‘%subsecuons ®) and (c) as subsectlons

(c) and (d),. respectl ly, and

) by ins subsecton (a) the following:

“(b) Except edin' section 1163 of this title, on the
request of a pa: St made not later than 30 days after
the court or nt of a !trustee under subsection
(a), the United. {shall convene a ‘meeting of creditors

for the purposé| o
trustee 1n the ‘c S
in the manner'
702 of this titl

%“ ;ne dlsmterested ‘person to serve as
eb tion of & trustee shall be conducted
| Bubsecuons (a), (b), and (c) of section

)MENT —Section 1106(b) of title 11,
hens §led by stnkmg “1104(c)” and inserting

“1104(d)". 1
SEC. 212. mcm's

i) *uu F !
TNERS

Section 723(3) of. bﬂe 11, Umted Sta’oes Code, 1s amended
by striking “for the fu]l amount of the deficiency” and inserting
“to the extent t t?pnd T agiahcable nonbankruptey law such gep-
eral partneris persona]ly h for such deficiency”.

SEC. 213. MAM&E‘N’I‘ OF\CLAIMS AND INTERES’IS

(2) OBJECTION /TO | pq.anrxs FILED UNTIMELY.——Sectmn 502(b)
of title 11, United IStaﬁeS“} e, is amended—

(1)in paragrap (7) y striking “or” at the end,

(2) in, pa:ﬂgm‘p : ;(BP by striking the period at the end
and insertin

(3) by a dmg atl end the following:

“9) proofiof s id ¢laim!' is not timely filed, except to the
extent tardﬂy ‘filed erm;tted under paragraph (1), 2), or
(3) of secti6 ;‘1226( of  this| title or, under the Federal Rules
of Bankruptcy Frod tire, except that:a claim of a governmental
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unit shall be timely filed if it is filed before 180 days after
the date of the order for relief or such later tlme as the
Federal Rules of Bankruptcy Procedure may provide.”.
(b) TARDILY FILED PRIORITY CLAIMS.—Section 726(a)(1) of title -
11, United States Code, is amended by adding before the semicolon
the following: “, proof of which is timely filed under section 501
of this title or tardily filed before the date on which the trustee
commences distribution under this section”.
(c) FILING OF REQUEST FOR ADMINISTRATIVE EXPENSES.—Sec-
tion 503(a) of title 11, United States Code is amended—
(1) by inserting txmely after “may”, and
(2) by inserting “, or may tardily file such request if permltted
by the court for cause” before the period at the end. -
(d) IMPAIRMENT OF CLAIMS OR INTERESTS —Section 1124 of
title 11, United States Code, is amended—
(1) in paragraph (1) by inserting: or” at the end,
(2) in paragraph (2) by striking “;, or” at the end and
inserting a period, and
(3) by striking paragraph (3).
SEC. 214. PROTECTION' OF SECURITY INTEREST IN POST-PETITION
RENTS AND LODGING PAYMENTS.

(a) POSTPETITION. EFFECT OF SECURITY INTEREST.—Section

552(b) of title 11, United States Code, is amended—
() by msertmg “«1y after “(b)”
(2) by striking “rents,” each place it appears, and
(3) by adding at the end the following:

“(2) Except as provided in sections 363, 506(c), 522, 544, 545,
547, and 548 of this title, and notw1thstandmg section 546(b) of
this title, if the debtor and-an, entity entered into a security agree-
ment before the commencement of the case and if the security
interest created by such security agreement extends to property
of the debtor acquired before the commencement of the case and
to amounts paid as rents of such property or the fees, charges,
accounts, or other payments for the use or occupancy of rooms
and other public facilities in hotels, motels, or other lodging prop-
erties, then such security interest extends to such rents and such
fees, charges accounts; ‘or 'other payments acquired by the estate
after the commencement of the case to the extent ‘provided in
such securlty agreement except to any extent that the court, after
notice and a hearing ‘and based on the equxtles of the case, orders
otherwise.™.

(b) USE SALE, OR LEASE OF PROPERTY.—Section 363(a) of title
11, United States Code, is amended by msertmg “and the fees,
charges accounts or other! payments for the use or occupancy of
rooms and other pubhc facilities in hotels, motels, or other lodging
properties” after “property”.

SEC. 215. AMENDMENT TO DEFINITION OF SWAP AGREEMENT

Subparagraph | (A) of the first paragraph (55) of section 101
of title 11, United States Code is amended by inserting “spot
foreign exchange agreement,” after “forward foreign exchange

agreement,”.
SEC. 216. LEMITATION ON AVOIDING POWERS.
Section 546(a)(1) of txtle 11, United States Code, is amended

to read as follows:
“(1) the later of—
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“(A) 2 vears after the entry of the order for relief;
or

“(B) 1 year after the appointment or election of the
first trustee under section 702, 1104, 1163, 1202, or 1302
of this, title if such appointment or such election occurs
before the expiration of the, period specified, in subpara-
graph (A); or”. o

SEC. 217. SMALL BUSINESSES.

(a) DEFINITION.—Section 101 of title 11, United States Code,
is amended by inserting after paragraph (51) the following: .

“51C) ‘small business’ means a person engaged in commer-
cial or business activities (but does not include a person whose
primary activity is the business of owning or operating real
property and activities incidental thereto) whose aggregate
noncontingent liquidated secured and unsecured debts as of
the date of the petition do not exceed $2,000,000;”. ‘

(b) CREDITORS’ COMMITTEES.—Section 1102(a) of title 11, United
States Code, is amended— o ‘

(1) in paragraph (1) by striking “As” and inserting “Except
as provided in paragraph (3), as”; and b “

(2) by adding at the end the following: .

“3) On request of a party in interest in a case in which
the debtor is a small business and for cause, the court may order
that a committee of creditors not be appointed.”. 1 A

(c) CONVERSION OR DISMISSAL.—Section 1112(b) of title 11,
United States Code, is amended by inserting' “or 'bankruptey
administrator” after “United States trustee”.. .» ‘

(d) WHO MaY FILE A PLAN.—Section 1121 of title 11, United
States Code, is amended by adding at the end the following:

“(e) In a case in which the debtor is a small business and
elects to be considered a small business—

“(1) only the debtor may file a plan until after 100 days
after the date of the order for relief under this ¢hapter;

“2) all plans shall be filed within 160 days after -the
date of theorder for relief; and ‘ *

“(3) on' request of a party in interest made within the
respective periods specified in paragraphs (1) and (2) and after
notice and a hearing, the court may— 1 = .

“(A) reduce the 100-day period ‘or the 160-day period
specified in paragraph (1) or (2) for cause; and
“(B) increase the 100-day period 'specified in paragraph

(1) if the debtor shows that the need for an increase is

caused by circumstances for which 'the debtor should not

be held accountable.”. . ‘ ‘

(e) POSTPETITION DISCLOSURE.—Section 1125 of title 11, United
States Code, is amended by adding at the end the following:

“(f) Notwithstanding subsection (b), in' a case i¢ which the
debtor has elected under section 1121(e) to be considered a small
business— . : ‘ ‘
“(1) the court may conditionally approve a disclosure state-
ment subject to final approval after notice and a hearing;

“(2) acceptances and rejections of a plan may be solicited
based on a conditionally approved disclosure {state?nent as long
as the debtor provides adequate information to'each holder
of a claim or interest that is solicited, but a conditionally
approved disclosure statement shall be mailed at least 10 days
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prior to the date of the hearing on confirmation of the plan;

%(3) a hearing on the disclosure statement may be cormbined
with a hearing on confirmation of a plan.”.

SEC. 218. SINGLE ASSET REAL ESTATE.

(a) DEFINITION.—Section 101 of title 11, United States Code,

is amended by inserting after paragraph (51) the following:

“51B) ‘single asset real estate’ means real p,ropert(?' con-
stituting a. single property or project, other than residential
real property with fewer than 4 residential units, which gen-
erates substantially all of the gross income of a debtor and
on which no substantial business is being conducted by a debtor
other than. the business of operating the real property and
activities incidental thereto having aggregate poncontingent,
liquidated secured debts in an amount no more than
$4,000,000;". ‘ B

(b) AUTOMATIC STAY.—Section 362(d) of title 11, United States

Code, is amended—

(1) in paragraph (1) by striking “or” at the end, ‘

(2) in paragraph (2) by striking the period at the end
and inseriinf “or’,and ‘

(3) by adding at the end the following:

%3) with respect to a stay of an act against single asset
real estate under subsection (a), by a creditor whose claim
is secured by an interest in such real estate, unless, not later
than the date that is 90 days after the entry of the order
for relief (or such later date as the court may determine. for
cause by order entered within that 90-day period)}—

“(A) the debtor has filed a plan of recrganization that
has a réasonable possibility of being confirmed within ‘a
reasonable time; or ‘ ‘

“(B) the ‘debtor has commenced monthly payments to
each creditor whose claim is secired by such real estate
(other ‘than a claim secured by a'judgment lien or by
an unrhatured statutory lien), which payments are in an
amount equal 'to! interest at a current fair market rate
on the value of the creditor’s interest in the real estate.”.

SEC. 219. LEASES OF PERSONAL PROPERTY. Y

(a) ASSUMPTION.—Section 365(b)2) of title 11, United States
(1) in subparagraph (B) by striking “or” at the end,
. (2) in subparagraph (C) by striking the period and inserting

L] Or” 2 ' ! .

(3) by adding at the end the following:

“D) the cé;ningsfabtiQn of any penalty rate or provision relat-
ing to a default arising from any failure by the debtor to

perform nonmonetary obligations under the executory contract

or unexpired lease.”.
(b) PERFORMANCE.—Section 365(d) of title 11, United States

Code, is amended by adding at the end the following:

“(10) The: frustee shall timely perform all of the obligations
of the debtor, except those specified in section 365(b)2), first
arising from or after 60 days after the order for relief in
a case under chapter 11 of this titlé under an unexpired lease
of personal afmpe‘rty (other than personal property leased to
an individual primarily for personal, family, or household pur-
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poses), until such lease is assumed or rejected notwithstanding
section 503(b)1) of this title, unléss. the court, after notice
and a hearing and based on the equlues of the case, orders
otherwise with respect to the obligations or tunely performance

thereof This subsection shall not be deemed to affect the trust-

ee’s -obligations under, the provisions of subsection (b) or ().

Acceptance of any. such performance does not cobstitute waiver.

or rehnqmshment of the lessors nghts under such lease or

under this title.”. ;

(c) LIMITATION. ——Sectlom363(e) of utle 11 Umted States Code
is amended by adding at the énd the followmg

“This subsection also apphes to properg that is subject to a.ny,
e

unexpircd lease 'of ; personal property ‘exclusion of such prop-.
erty beiny subjec“t tp a iper m gr reh f frorn the stay under

section 362) ? ‘ ‘
SEC. 220. IZXEMP’I‘ION FOR SMALL BUSINESS mVES'HﬂENT C@MPA
NIES! ‘
Section 109(b)(2) of txtle 11, Umted States Code, 1s amended
by inserting after’ “homestead assocxaton,” the ' following: “a small
business investment company ‘liceniced’ ‘by the | Sm Busmbss»

Administration' under'subsection (c) or (d) of sectzon 301 of tbe
Small Business. Investment Act of 1958 R B

SEC. 221. PAYMENT»OF TAXES WITHBORROWED FUNDS

Section 523(a) of tltle 11, Umted States Code, 1s amended——

(1) in paragraph (13) by smkmg ithe, penod at t.he exd
and inserting a sexmcolon, and,

(@2)bya dmg at the end'the followmg

“(14) incurred to1 »pay a tax to the Umﬁed States that would
be nondxschargeable pursuant to paragraph (1)".

SEC. 222. R.ETURN OF GOODS

(a) LIMITA'I‘JON ON Avommo POWERS -Secuon 546 of utle 11,
United States Code, is amended by adding at the end the followx”ng

“(g) Notmthstandmg»ﬁhe rights and powers of a trustee under
sechons 544(a), 545, 547,549, and:553, if the court determihes
on a motion by the trustee made not later ‘than 120 days after
the date of the order for relief in a case ‘under chapter 11 of
this title and after notice 'and a hearmg, that a return is in the
best interests of the, estate, the . debtor, with the consent of a
creditor, may return goods slnpped to the debtor.by the creditor
before the comméncemert of the: case, and ‘the creditor may: offset
the purchase Jmce of such goods afa.mst any claim of the creditor
agamst the debtor that‘ ”arose be ’“t.he commencement of xthe
case.” b .

®) SE'DOFE. ‘f ‘ec‘tlon 553(b)(1) is. amended by msertmg “546(h) »
after “365(h),". " " !

SEC. 223. PROCEEDS OF MONEY ORDER. AGREEMENTS.

Section 541(b) of title 11 United States Code, is amended—

(1) in paragraph. (3) y stnkmg or” at the end and insert-
mgasemncolon, !

(2)1in paragraph 4) by stnkmg ‘the ' penod at the end
and inserting % or”, and

(3) by msertmg after paragraph (4) the following:
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“(5) any interest in cash or cash equivalents that constitute
proceeds of a sale by the debtor of a money order that is
made— : - ‘
“(A) on or after the date that is 14 days prior to

the date on which the petition is filed; and

“(B) under an agreerent with a money order issuer
that prohibits the commingling of such proceeds with prop-
erty of the debtor (notwithstanding that, contrary to the
agreement, the proceeds may have been commingled with
property of the debtor), ‘ ‘
unless the money order issuer had not taken action, prior
to the filing' of the petition, to require compliance with the
prol:ibition.”. ' ‘

SEC. 224. TRUSTEE DUTIES; PROFESSIONAL FEES.

(a) Ti USTEE’s DUTIES.—Section 586(a)X3XA) of title 28, United
States Coce, is amended to read as follows:

“(A)(i) reviewing, in accordance with procedural guide-
lines adopted by the Executive Office of the United States

Trustee (which guidelines shall be applied uniformly by

the United States trustee except when circumstances war-

rant different treatment), applications filed for compensa-
tion and reimbursement under section 330 of title 11; and

“ii) filing with the court comments with respect to
such application and, if the United States Trustee considers
it to be appropriate, objections to such application.”.

(b) PROFESSIONAL FEES.—Section 330(a) of title 11, United
States Code, is amended to read as follows: "

“(a)(1) After notice to the parties in interest and the United
States Trustee and & hearing, and subject to sections 326, 328,
and 329, the court may award to a trustee, an examiner, a profes-
sional person employed under isection 327 or 1103—

“(A) reasonable compensation for actual, Decessary services
rendered by the triistee, examiiner, professional person, or attor-
ney and by any paraprofessional person employed by any such
person; and Co ‘

“(B) reimbursement for actual, necessary expenses.

“(2) The court may, on its ow: motion or on the motion of
the United States Trustee, the United States Trustee for the District
or Region, the trustee for the estate, or any other party in interest,
award compensation that is less than the amount of compensation

t is requested. o
“(3XA) In determining the amount of reasonable compensation

to be awarded, the court shall consider the nature, the extent,
and the value of such services, taking into account all relevant
factors, including— ‘

“(A) the time spent on such services;

“(B) the rates charged for such services; ‘

“(C) whether the services were necessary to the administra-
tion of, or beneficial at the time at which the service was
rendered toward the completion of, a case under this title;

“(D) whether the services were performed within a reason-
able amount of time commensurate with the complexity, impor-
ta:ace, and nature of the problem, issue, or task addressed;
an
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“(E) whether the compensation is reasonable based on the

customary compensation charged by comparably :skilled-.

practitioners in cases other than cases. under this title.

“(4)(A) Except as provided in subparagraph (B), the court shall “

not allow compensation for—, " .
“(i) unnecessary duplication of services; or
“(ii) services that were not— ‘

“(I) reasonably likely to bene’ﬁﬁ ‘the 'debtor’s eStété;

“(1I) ;qécgss,éw;“,to the administration of the case.

«B) In a chapter 12 or chapter 13 case in which the ‘debtor
is an individual, the court may allow reasonable compensation
to the debtor’s attorney for representing the interests -of the debtor
in connection with, the ‘b“‘ai'ikmppcy case based on a consideration
of the benefit. and"necessity ofi'such services to the debtor and
the other {..ctors set forth in this section. = Y o
; irt ¢ sdiice - tHe amount  of | compensatjon

awarded ur.dert

tion awarded uﬂ;c‘i‘ger‘bf{ée n'331, ;sgm}j,d‘, if litjhe‘;]‘tamount of such:interim -
compensation exceeds anount of ‘p‘epsjation ',av.tgndedﬂuﬁﬁer
this section, may jord e rbjtfurh he ‘excess./to :the. estate,

awarded ‘for ‘the ‘preparation .

warded 110 e of ta/ fee
the level and skill reasonably re

“(6) Any coinper
quired

application shall'be based:
to preparé the application.
SEC.225.NOTICESTOCREDITORS! ' -~ . *~ =~ = 1 .

Section 342 bf"{‘ﬁiﬁlé ‘11, United States Code, is amended’ by
adding at the end the following: ., ‘ B T

“(c) If notice is ‘
nnder this title.
the court, such rio
identification num
to contain such'li

of such notice.”.

TITLE III—CO?

T
[

given by the debtor to a creditor
yplicable’ law, or jany sorder of
' but the failure of stich!notice
1all n:ofi invalidate the legal effect
AN SR

0

SEC. 301. PERIOD FOR CURING DEFAULT RELATING TO PRINCIPAL
RESIDENCE. ' - = o S ‘
Section 1322 of title 11, United States Code, is amended——
(1) by redesignating sul
(2) by inserting after subsection (b) the following: *
“c) Notwithstanding subsection (bX2) and ' applicable
nonbankruptcy law— ‘
“(1) a default with respect to, or that gave rise to, 2 lien
on the debtor’s principal residence may be cured under para-
graph (3) or (5) of subsection (b) until such residence is sold
at a foreclosure sale that is conducted in accordance with
applicable nonbankruptcy law; and ‘ o ‘
“92) in a ¢ase .in which the last payment on the original
payment schedule for a claim secured only by a security interest
in real property that is the debtor’s principal residence is due
before the date on which ithe final payment under the plan
is due, thé plan may provide for the payment of the claim
as modified pursuant to section 1325(a)(5) of this title.”.

¢ the amount of any interim compensa- -

hé nante, address, and taxpayer |

subsection (c) as subsection! (d), and
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SEC. 302. NONDISCHARGEABILITY OF FINE UNDER CHAPTER 13.

Section 1328(a)(3) of title 11, United States Code, is amended
by inserting “, or a criminal fine,” after “restitution”.

SEC. 303. IMPAIRMENT OF EXEMPTIONS.

Section 522(f) of title 11, United States Code, is amended—
(1) in paragraph (2)}— ‘
(A) by redesignating subparagraphs (A), (B), and (C)
as clauses (i), (ii), and (ii1), respectively, and
(B) by striking “(2)” and inserting “(B)”, ‘
(2) by redesignating paragraph (1) as subparagraph (A),
(3) by inserting “(1)” before “Notwithstanding”, and
‘4) by adding at the end the following:
“(2)..) For the purposes of ‘this subsection, a lien shall be
considerel to impair an exemption to the extent that the sum

of—
“(:) the Lien;
“(i) all other liens on the property; and ,
“(iii) the amount of the exemption that the debtor coul
claim if there were no liens on the property;
exceeds the value that the debtor’s interest in the property would
have in the absence of any liens.
“B) In the case of a property subject to more than 1 lien,
a lien that has been avoided shall not be considered in making
the calculation under sub%aragraph (A) with respect to other liens.
“(C) This paragraph shall not apply with respect to a judgment
arising out of a mortgage foreclosure.”.

SEC. 304. PROTECTION'OF SUPPORT AND ALIMONY.
(a) DEFINITION.—Section 101 of title 11, United States Code,

is amended by inserting after paragraph (12) the following:

“(124) ‘debtx“]gor child support means a debt of a kind
specified in section 523(a)(5) of this title for maintenance or
support of a child of the debtor;”.

(b) RELIEF FROM' AUTOMATIC STAY.—Section 362(bX2) of title
11, United States Code, is amended to read as follows:
“(2) under subsection (a) of this section—
“(A) of the commencement or continuation of an action
or proceeding for— |
“G) ti;e establishment of paternity; or
“(ii) the establishment or modification of an order
for alimony, maintenance, or support; or
“B) of tJ:iie;COIl“ecﬁdn of alimony, maintenance, or sup-
port from property that is not proper? of the estate;”.
(c) PRIORITY OF CLAIMS—Section 507(a) of title 11, United
States Code, is amended— ‘ ‘
) 1{&'[) tuﬁ paragraph (8) by striking “(8) Eighth” and inserting
«, in ”’ ‘

(2) in paragraph (7) by striking “(7) Seventh” and inserting

O o by e paﬁae h (6) the foll
y inserting after paragrap e following:

“(7) Seventh, allowed claims for debts to a spouse, former
spouse, or child of the debtor, for alimony to, maintenance
for, or support of such spouse or child, in conmection with
a separation agreement, divorce decree or other order of a
court of record, determination made in accordance with State
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or territorial law by a governmental unit, or property setLlement
agreement, but not to the extent that such debt—
“(A) is assigned to another entity, voluntarily, by oper-
ation of law, or otherwise; or

“B) includes a liability desxgnated as alimony, mainte-

nance, or support, unless such ‘habihty is actually in’ the
natiire of alimofiy, mainteparce "r support.”.
(d) PROTECTION OF LIENS.—Sectio 522(9(1)(A £ title 11,
United States Code, as amended by ect:on 303 is . Hended by
1nser‘u.n§]aﬁer “lien” the follovhng S LA
er than a judicial! lien that secures a debt—
“(i),to & spouse, former spouse child of the debtor
for ahmony to, maintenance for; p
or child, in connectlon with'a separanon agreement, divorce
cacree or other order of a court of record, determination
n ade in accordance with State or temtonai law by a
governmental u,mt, or property k ‘ettlement agreement and
“(ii) to'the: extent that’*such deébti~ i i

“I) is,not assigned td-ahother nuty, voluntanly,
by operation, pflaw, D “othe v "se" and'

“1II) mcludes ha de51gnated s ahmony,
mamtenance‘ h 1 b;hty‘t‘s actu-
ally in the or support.”.

(e) EXCEPTION 70| D 2300f title 11§ Um‘oed
States Code, as amended*by 24 amended x addmg
at the end the followin . : op

%(15) not_of tie kind descnbed m paragraph (5) that is °
th ourse’ diyvorce 'of

incurred by the» debbor in/ rce 'of S ‘parauon

rithi & ¢ nt;. div ce ‘decree
or other order of a | “rrnmaﬁo‘n rhade
in accordance with Sta ol a‘}w ‘gcvex"’nmenta]

unit unless— " . ./}, ! . s
“A) the d btor oes not have the @bl ﬁ:y topay such
debt from:inc r broper che debbofw ) t‘,reasonably

necessary to prp nd orythe m. ain tena e or SUpport
of the ebtor‘or‘ a de endent| ‘of the- debtor ,and, if the
debtor is, engageﬂum a »business, for the: payment iof expend1-
tures nece5sarry for the contmuahon, preservatlon and

operation o sqch busmes JOT 11 o o

“B) i ,‘suc ‘ Q ina benefit
to the debtor|that o‘ubfnmghs ntal copsequences
to a spouse, former s the! debtor;”, and

)(1) ” each . place it

(2) in sub‘s‘egt‘xon‘,(g)
pears and ms rng “(b),:
( Pnomc'x-ib { AGAINST *
d‘;S ites Code, is|
ﬁh( by s

o 0 ;
E | ‘VOIDANCE -——Sectwn 547(c)

{;)attheend 1‘1( \ and
lu as paragraph (8), an
ZRN6) the following:
Al fe‘eras ‘a bona fide payment
rmh : bu&e, or chﬂd iof the debtor,
e fory | or support of such spouse
'Sep aratlon agreement, divorce
Teco debermma‘hon made
it ;131 law by a -governmental
err en‘t, ’but pot to the extent

il
decree or other arder o

.“> K “f'[S tua

unit, or pro erty
that such debt—

port of such spouse
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“(A) is assigned to another entity, voluntarily, by oper-
ation of law, or otherwise; or

“(B) includes a hablhty designated as alimony, mainte-
nance, or support, unless such liability is actually in the
nature of alimony, maintenance or support; or”.

(g) APPEARANCE BEFORE COURT.—Child support creditors or
their representatives shall be permitted to appear and intervene
without charge, and without meeting any special local court rule
requirement for attorney appearances, in any bankruptcy case or
proceeding in any bankruptcy court or district court of the United
States if such creditors or representatives file a form in such court
that contains information detailing the child support debt, its status,
and oth' r characteristics.

(b) CONFORMING AMENDMENTS.—Title 11 of tbe Umted States
€ode is a:nended—

(.) in section 502(i) by striking “507(a)’7)” and inserting

“607(aX8),

(z) in section 503()1XBXi) by stn.king “507(a)(7)” and

inserting “507(a)(8)",

(3) in section 523(a)(1XA) by striking “507(aX7)” and insert-
ing “507(a)X8),

(4) in section 724(b)2) by striking “or 507(a)(6 and insert-
“507(a)(6) or 507(aX7)”,

(5) ué sectlon 726(b) by striking “or (7)” and inserting

“(7), or (87,

(6) in 'section 1123(a)(1) by striking “507(a)X7)” and insert-

ing “507(a)8)",

(7) in section 1129(aX9)—

(1) in subparagraph (B) by striking “or 507(a}(6)” and
msertmg 507(a)(6), or 507(aX7)", and

(1) in subparagra h (C) by striking “507(a)X7)” and
inserting “507(a)(8)”

SEC. 305. D?'I'.EREST@N INTEREST.

(a) CI-IAPTER 1L —Section 1123 of title 11, United States Code,
is amended by addmg at the end the following:

“(d) Notwithstanding subsection (a) of this section and sections
506(b), 1129(a)X7), and 1129(b) of this title, if it is proposed in
a plan to cure a: default the amount necessary to cure the default
shall be determined in accordance with the underlymg agreement
and applicablé nonbankruptcy law.”.

(b) CHAPTER, 12. --—Sectnon 1222 of title 11, United States Code,
is amended by’ addmg at the end the following:

“(d) Nohmfh:tandmg subsection (b)(2) of this section and sec-
tions 506(b) and 25(&)(5) of this title, if it is proposed in a
: efault, e amount necessary to cure the default,
] vged in accordance with the underlying agreement
: j“hb’ankru tey law.”.

{c) CHAPI@E;_RA‘N —Secmon 1322 of title 11, United States Code,
is amended by addirig 4 the end the following:

“(e) Noh‘mi tanding
tions 506(b) and ;1395
plan to cure a' defar
shall be deteqrm
and applicable ng

subsection (b)(2) of this section and sec-
4X5) of this title, if it is proposed in a
1 the amount necessary to cure the default,
d in &ordance with the underlying agreement
nkruptcy law.”.
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SEC. 306. EXCEPTION TO DISCHARGE.

Section 523(a)}2XC) of title 11, United States Code. is
amended— S ,
(1) by striking “$500" and inserting “$1,0007,
(2) by striking “forty” and inserting “60”, and
(8).by striking “twenty” and inserting;"60".
SEC. 307. PAYMENTS UNDER CHAPTER 13.

Section 1326(a)2) of title 11, ;Aﬁh,if;édlfs‘tatés:‘Code,A is arﬁ;ende
in the second 'sentence by striking the period and inserting "z

soon as practicable.”..

SEC. 308. 3ANKRUPTCY PETITION PREPARERS.

(a) A fENDMENT OF CHAPTER 1.—Chapter 1 of title 11, Uni:ed
States Co. e, is. amended by adding at the end the following:

“§110. Penalty for persons who negligently or fraudulently
prepare bankruptcy petitions ' :

“(a) In this section— - -

“(1) ‘bankruptcy petition preparer’ means a person, other
than an attorney or an employee of an attorney, who prepares
for compensation a document for filing; and

“2) ‘document for filing’ means a petition or any other
document prepared for filing by a debtor in a United States
bankruptcy court or a United States district court in connection
with a case under this title.

“(b)(1) A bankruptcy petition preparer who prepares a document
for filing shall sign the document and print on the document the
preparer’s name and address. o ‘

“(2) A bankruptcy petition preparer who fails to comply with
paragraph (1) may be fined not more than $500 for each such
failure unless the failure is due to reasonable cause. :

“(¢)(1) A bankruptcy petition preparer who prepares a document
for filing shall place on the document, after the preparer’s signature,
an identifying’ number that identifies individuals who prepared
the document. '

“(2) For purposes of this section, the identifying number of.

a bankruptcy petition preparer shall be the Social Security account
number of each individual who prepared the document or assisted
in its preparation. ‘ ‘

“(3) A bankruptcy petition preparer who fails to comply with

paragraph (1) may be fined not more than $500 for each such

failure unless the failure is due to reasonable cause.

“@d)1) A bankruptcy petition preparer shall, not later than
the time at which a document for ﬁ;ing is presented for the debtor’s
signature, furnish to the debtor 2 copy of the document.

«(2) A bankruptcy petition preparer who fails to comply with
paragraph (1) may be fined not more than $500 for each such
failure unless the failure is.due to reasonable cause.

“(e)(1) A bankruptcy petition preparer shall not execute any
document on behalf of a debtor. | : :

“2) A bankruptcy petition preparer may be fined not more
than $500 for each document executed in' violation of paragraph

1). , ‘
“(f)(1) A bankruptcy petition preparer shall not use the word
‘legal’ or any similar term in any advertisements, or advertise
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under any category that includes the word ‘legal’ or any similar
term.

“(2) A bankruptcy petition preparer shall be fined not more
than $500 for each violation of paragraph (1).

“(g)l1}) A bankruptecy petition preparer shall not collect or
receive any payment from the debtor or on behalf of the debtor
for the court fees in connection with filing the petition.

“(2) A bankruptcy petition preparer shall be fin.d not more
than $500 for each violation of paragraph (1).

“(h)(1) Within 10 days after the date of the filing of a petition,
a bankruptcy petition preparer shall file a declaration under penalty
of pe.jury disclosing any .fee received from or on behalf of the
debtor within 12 months immediately prior to the filing of the
case, and iny unpaid fee charged to the debtor.

“(2) T. e court shall disallow and order the immediate turnover
to the ba kruptcy ‘trustee of any fee referred to in paragraph
(1) found .0 be in excess of the value of services rendered for
the documents prepared. An individual debtor may exempt any
funds so recovered under section 522(b).

“(3) The debtor, the trustee, a creditor, or the United States
trustee may file a motion for an order under paragraph (2).

“(4) A bankruptey ipetition preparer shall be fined not more
than $500 for each failure to comply with a court order to turn
over funds within 30 days of service of such order.

“(iX1) If a bankruptcy case or related proceeding is dismissed
because of the failure to file bankruptcy papers, including papers
specified in section 521(1).of this title, the negligence or intentional
disregard of this title or the Federal Rules of Bankruptcy Procedure
by a bankruptcy petition preparer, or if a bankruptcy petition
preparer violates this section or commits any fraudulent, unfair,
or deceptive act, the bankruptcy court shall certify that fact to
the district court, and the distri¢t court, on motion of the debtor,
the trustee, or a ¢reditor and after a hearing, shall order the
bankruptcy petition lpTT‘ep?ﬁfér to pay to the debtor—

“(A) the debtor’s aftual damages;
“(B) the greater of-—

“(i) $2,000; of -

“(ii) twice the:amount paid by the debtor to the bank-
ruptcy petition. preparer for the preparer's services; and
“C) ré@sdﬁab’léw@ttorneys’ fees and costs in moving for

damages under thissubsection.

“(2) If the trusteeor creditor moves for damages on behalf
of the debtor under this subsection, the bankruptcy petition pre-
parer shall be ordered 'to pay the movant the additional amount
of $1,000 plus reason4blé dttorneys’ fees and costs incurred.

“(GX1) A debtor for whom'a bankruptcy petition preparer has
prepared a document for filing, the trustee, a creditor, or the United
States trustee in the @s%tri‘ct in which the bankruptcy petition

preparer remde;s‘,;,{ has %ﬂj}ducted business, or the United States
trustee in any other istrict in which the debtor resides may bring

a civil action to enjpi a b nkruptcy petition preparer from engaging

in any conduct in ion of this section or from further acting
parer.

as a bankruptcy petj .
nder paragraph (1), if the court finds

e

“(2)A) In an aétio
that— ‘ -
“(i) 2 bankruptcy petition preparer has—
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“(1) engaged in conduct in violation of this seclion
or of any provision of this title a violation of which subjects
a person to criminal penalty;
“(1I) misrepresented the preparer’s experience or edu-
cation as a bankruptcy petition’preparer; or B
“(IT1) engaged in'any other fraudulent, unfair, or decep-
tive conduct; and L - ‘ ‘
“(ii) injunctive relief is appropriate: to prevent the recur-
rence of such condu¢t, =~ 1 P
the court may enjoin the bankruptcy petition preparer from engag-
ing in such conduet.’ B o ‘
~BY If the court finds that a bankmptcy petition preparer
has con” nually engaged in conduct described in subclause (I}, (1I),
or (I11) ¢ clause (i):and that an injunction prohibiting such conduct
would no be sufficient. to*prevent such : erson’s interference with
the prope- administration of this title, or has ‘not paid a penalty
imposed under this section, the'court may enjoin the person from
acting as ¢ bankruptcy petition preparer. . ‘ ‘ '
“(3) The court shall award to.a.dé
that brings a' successful actio der this subse
attorney’s fees and costs of the;gction, to be paid by the bankruptcy
petition preparer. T e e
“(k) Nothing in this section shall be.cor ried to permit activi-
ties that are otherwise prohibited by la ",{mc’l,hdmg rules and laws

or, trustee, or creditor
;subsettion reasonable

that prohibit the unauthorized practig:e{&f law.”. ‘
(b) The chapter analysis for chapter 1 f title 11, United States
Code, is amended by Vw'dﬁng; at the efdithe following new item:

“110. Penalty for persans ‘;;h{ho‘ hé‘gjligieht:;b"i 6%\1le‘,a‘u%3i1ﬂenﬁy prepare bankriptey peti-
fions.”. | v g rhm DERRm B
SEC. 309. FAIRNESS T0,CONDOMINIUM AND COOPERATIVE OWNERS.

Section 523(a) of ititle 11, ‘United: ! a‘tés??Co‘d;e'j, as amended
d-by adding at the end the

by sections 221 and 304, is, amended
following: W ‘
“(16) for a fee or assessment that becomes due and payable
after the order for relief to a membership. association with
respect to the debtor’s interest in 4l dwelling unit that has
condominium ownership or in arshare of a cooperative housing
corporation, but only'if such fee or assessment is payable for
a period during which— ‘ ‘ ‘
“(A) the debtor: physically occupied a dwelling unit
in the condominium or cooperative project; or :
“(B) the debtor rented the dwelling unit to a tenant
and received payments from,
debt of a debtor forja membership association fee or assessment
for a period arising ‘beforg;jeﬂtgy of the' order for relief in
a pending or subsequentbankruptcy case.”. o
SEC. 310. NONAVOIDABILITY OF, FIXING | OF LIEN ON TOOLS AND
IMPLEMENTS OF TRADE, ANIMALS, AND CROPS.
Section 522(f) of title 11, United States Code, as amended
by sections 303 and 304, is amended— ‘
(1) in paragraph (1)’by inserting “but subject to paragraph
(3)” after “waiver of exemptions”, and
(2) by addingz at the end the following: .
4 «3) In a case in".which State law that is applicable to the
ebtor— .

the tenant for such period,
but nothing in this, paragraph shall except from discharge the
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“(A) permits a person to voluntarily waive a right to claim
exemptions under subsection (d) or prohibits a debtor from
claiming exemptions under subsection (d); and

“(B) either permits the debtor to claim exemptions under
State law without limitation in amount, except to the extent
that the debtor has permitted the fixing of a consensual lien
on any property or prohibits avoidance of a consensual lien
on property otherwise eligible to be claimed as exempl property;

the debtor may not avoid the fixing of a lien on an interest of
the debtor or a dependent of the debtor in property if the lien
is a nonpossessory, nonpurchase-money security interest in imple-
men-s, professional books, or tools of the trade of the debtor or
a deper: ‘fent of the debtor or farm animals or crops of the debtor -
or a de -endent of the debtor to the extent the value of such
impleme: s, professional books, tools of the trade, animals, and
crops exce 2ds $5,000.”.

SEC. 311. C NVERSION OF CASE UNDER CHAPTER 13.

Section 348 of title 11, United States Code, is amended by
adding at the end the following: ,

“(f)(1) Except as provided in paragraph (2), when a case under
chapter 13 of this title is ¢onverted to a case under another chapter
under this title—

“(A) property of the estate in the converted case shall
consist of property of the estate, as of the date of filing of
the petition, that remains in the ‘possession of or is under
the control of the debtor on the date of conversion; and

“(B) valuations of property and of allowed secured claims
in the chapter 13 case shall apply in the converted case, with
allowed secured claims reduced to the extent that they have
been paid in accordance with the chapter 13 plan.

“(2) If the debtor converts a case under chapter 13 of this
title to a case under another chapter under this title in bad faith,
the property in the converted case shall consist of the property
of the estate as of the date of conversion.”.

SEC. 312. BANKRUPTCY FRAUD.

(a) IN GENERAL.—
(1) OFFENSES.—Chapter 9 of title 18, United States Code,
is amended—
(A) by amending sections 152, 153, and 154 to read
as follows:

“§152. Concealment of assets; false oaths and claims; bribery

“A person who—

“(1) knowingly and fraudulently conceals from a custodian,
trustee, marshal, or other officer of the court charged with
the control or custody of property, or, in connection with a
case under title 11, from creditors or the United States Trustee,
any property belonging to the estate of a debtor;

“(2) knowingly and fraudulently makes a false oath or
account in or in relation to any case under title 11; ‘

“(3) knowingly and fraudulently makes a false declaration,
certificate, verification, or statement under penalty of perjury
as permitted under section 1746 of title 28, in or in relation
to any case under'title 11; '

“(4) knowingly and fraudulently presents any false claim
for proof against the estate of a debtor, or uses any such
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claim in any case under title 11, in a personal capacity or
as or through an agent, proxy, or attorney; ‘ N

~(5) knowingly and.(fraudulently receives any material
amount of property from a debtor (after, the filing of a case
under title 11, with-intent to defeat the provisions of title
11; ‘ e o ,
«(6) knowingly and fraudulently. gives, offers, receives, or
attempts to obtain any money or property, remuneration, com-
pensation, reward, advantage,:or promise thereof for, acting
or forbearing to act inafy case under title 11; )

“(7) in a personal gapacity "or as-an agent or officer of
any person or corporation, in' contemplation of a ¢ase junder
title 11 by or'against'the person or any other person or corpora-
tion, >r with intent to defeat the provisions of title 11, know-
ingly and fraudulently transfers pr.conceals any of his property
or the property of su;;hq;‘tuhex;; person or corporation; ‘

“(£) after the filing of a case'under title 11 or in contempla-
and"fraudulently conceals, ‘destroys,

Kes \a‘false entry in any recorded
ding b ociiments, records, and papers)
roperty or financial affairs of adebtor; or
: ‘¢ase. under title 11, knowingly
Ustodian, trustee, marshal,
d'States Trustee entitled
ation (including books,
ing to the property or

relating to th

“9) after the f
and fraudulently'withholds:{
or other officer of ‘the court,o
to its possession, any. recorde
documerits, tecotds,, and rpapers) Te!
financial aﬁé;i‘rs:‘;;‘;)ﬂ:auée‘b ‘

for,. . ‘
shall be fined mot more than $5,000, imprisoned not more than
5 years, or both. ;. - DA :

«s 153. Embezzlemént against estate
“(a) OFFENSE.—A person described in subsection (b) who know-
ingly and fraudulently appropriates to the person’s own use, embez-
zles, spends, or transfers any property or secretes or destroys any
document belonging:to thejestate of a debtor shall be fined not
more than. $5,000, imprisoned not more than 5 years, or both.
“(b) PERSON,TO ,WHOM SECTION APPLIES—A person described

[
in this subsection is one who has access to property or documents
belonging to an estate by virtue of the person’s participation in
the administration of the estate as a trustee, custodian, marshal,
attorney, or other officer of the court or as an agent, employee,
or other person engaged by such an officer to perform a service

with respect to the estate.” '

“%154. Adverse int%ereﬁt;ahd conduct of officers
“A person who, being a custodian, trustee, marshal, or other
officer of the court—i -
(1) knowingly purchases, directly or indirectly, any prop-
erty of the estate of which the, person is such an officer in
a case under title 11; . . \
“(2) knowingly refuses to permit a. reasonable opportunity
for the inspection by parties in interest of the documents and
accounts relating to the affairs of estates in the person's charge
by parties when directed by the court to do so; or

“(3) knowingly refuses to permit a reasonable opportunity

for the inspection by the United States Trustee of the docu-
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ments and accounts relating to the affairs of an estate in
the person’s charge,
shall be fined not more than $5,000 and shall forfeit the person’s
office, which shall thereupon become vacant.”; and
(B) by adding at the end the following:

“§ 156. Knowing disregard of bankruptecy law or rule

“(a) DEFINITIONS.—In this section—

“‘bankruptcy petition preparer’ means a person, other than
the debtor’s attorney or an employee of such an attorney, who
prepares for compensation a document for filing.

“‘document for filing’ means a petition or any other docu-
men. prepared for filing by a debtor in a United States bank-
ruptc~ court or a United States district court in connection
with z case under this title.

“(b) G "FENSE.—If a bankruptcy case or related proceeding is
dismissed .ecause of a knowing attempt by a bankruptcy petition
preparer in any manner to disregard the requirements of title
11, United States Code, or the Federal Rules of Bankruptcy Proce-
dure, the bankruptcy petition preparer shall be fined under this
title, imprisoned not more than 1 year, or both.

“$ 157. Bankruptcy fraud

“A person who, having devised or intending to devise a scheme
or artifice to defraud and for the purpose of executing or concealing
such a scheme or artifice or attempting to do so—

“(1) files a petition under title 11;

“(2) files a document in a proceeding under title 11; or

“(38) makes a false or fraudulent representation, claim, or
promise concerning or in relation t. a proceeding under title

11, at any time before or after the filing of the petition, or

in relation to a proceeding falsely asserted to be pending under

such title,
shalx)ll be fined under this title, imprisoned not more than 5 years,
or both.”.
(2) TECHNICAL AMENDMENTS.—The chapter analysis for
chapter 9 of title 18, United States Code, is amended—
(A) by amending the item relating to section 153 to
read as follows:
“Sec. 153. Embezzlement against estate.”;
and
(B) by adding at the end the following new items:
“Sec. 156. Knowing disregard of bankruptcy law or rule.
“Sec. 157. Bankruptey fraud.”.

(b) RICO.—Section 1961(1XD) of title 18, United States Code,
is amended by inserting “(except a case under section 157 of that
title)” after “title 11”.

SEC. 313. PROTECTION AGAINST DISCRIMINATORY TREATMENT OF
APPLICATIONS FOR STUDENT LOANS.

Section 525 of title 11, United States Code, is amended by
adding at the end the following:

“(cX1) A governmental unit that operates a student grant or
loan program and a person engaged in a business that includes
the making of loans guaranteed or insured under a student loan
program may not deny a grant, loan, loan guarantee, or loan insur-
ance to a person that is or has been a debtor under this title
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or a bankrupt or debtor under the Bankruptey Act, or another
person with whom the debtor or bankrupt has been associated,
because the debtor or bankrupt is er has been a debtor under
this title or a bankrupt or debtor under the Bankruptcy Act, has
been insolvent before the commencement of a case under this title
or during the pendency of the case but before the debtor is granted
or denied a discharge, or has not paid a debt that is dischargeable

in the case under this,title or that was discha‘r_ge‘rd‘under the

Bankruptcy Act.

“2) In this section, ‘student loan program’ means the progfam
operated under part B, D;ior E of title IV of the Higher Education

Act ¢ 1965 or a similar:program operated under State sor local
law.”. o ‘

TITLE IV—GOVERNMENTAL
BANKRUPTCY ISSUES

SEC. 401. EXCEPTION FROM AUTOMATIC STAY FOR POST-PETITION
PROPERTY TAXES. ‘ :

Section 362(b) of title 11, United States Code, is amended

by inserting after paragraph (16) the following: ‘
“(18) under subsection (a) of ‘the creation or perfection
of a statutory lien for an ad valorem property tax imposed
by the District of Columbia, or a political subdivision of a
State, if such tax comes due after the filing of the petition.”.

SEC. 402. MUN[CIPAL BANKRUPTCY. .

Section 109(c)2) of title 11, United States Code, is amended
by striking “generally authorized” and inserting “specifically author-
jzed, in its capacityias a municipality or by name,”. .

TITLE V—TECHNICAL CORRECTION

SEC. 501. AMENDMENTS TO BANKRUPTCY DEFINITIONS, NECES-
SITATED BY ENACTMENT OF PUBLIC LAW 101-647.

(a) ALPHABETIZING AND REDESIGNATING DEFINITIONS.—Section
101 of title 11 of the United States Code, as amended by sections
208, 217, 218, and 304, is amended—

(1) by redesignating paragraph (3) as paragraph (21B) and
transferring such paragraph so as to insert it after paragraph
(214), C

(2) by redesignating paragraph (39) as paragraph (51A)
and transferring such paragraph so as to insert it after para-
graph (51), \

(3) by redesignating paragraphs (54) through (57), as so
redesignated by section 2522(e) of Public Law 101-647, as
paragraphs (53A) through (53D), respectively, . .

(4) by redesignating paragraph (56) as in effect immediately
before the enactment of Public Law 101-647, as paragraph
(35A) and transferring such paragraph so as to insert it after
paragraph (35), and ‘

(5) by redesignating paragraph (57), as in effect imme-
diately before the enactment of Public Law 101-647, as para-
graph (39) and transferring such paragraph so as to insert
it after paragraph (38).
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(b) CONFORMING AND RELATED AMENDMENTS TO TITLE 11 OF
THE UNITED STATES CODE, BASED ON REDESIGNATED DEFINITIONS.—
(1) Section 101 of title 11 of the United States Code, 2s amended
by subsection (a), is amended—

(A)in paragraph (6) by strlkmg “section 761(9)” and insert-

ing “section 761",

(B) in paragraph (22) by striking ° <ect10n 741(7)" and

msertmg ‘section 7417,

(C) in paragraph. (35)(B) by striking paraﬂraphs (3) and
inserting “paragraphs (21B)",
(D) in paragraph (49)BYii) by stnkmg ‘section 761(13)”
and inserting “section 761", and
E) in paragraph (53A)(A) as so redesxgnated by striking
“sect. n 741(2)” and inserting“section 741".
(2) Sestion 362(b) of title 11, United States Code, is amended——~
(#)in paragraph (6)}—
(i) .by striking “section 761(4)” and inserting “section
7€17,
(n) by stnkmg ‘section 741(7)” and msertmg “section
7417,
(iii) by striking “section 101(34), 741(5) or 761(15)”
and inserting “section 101, 741, or 761", and
(iv) by striking “section 101(35) or 74 1(8)" and inserting
“section 101 or 741", and
(B) in paragraph (7)——
(i) by striking “section 741(5) or 761(15)” and inserting
“section 741 or 761", and
(ii) by striking ““section 41(8)" and inserting “section
741",

(8) Section 507(a)X5) of title 11, United States Code, is
amended—

(A) by striking “section 557(b)X1)” and inserting “section

557(b)”, and

557(%3”) by striking “section 557(b)X(2)” and inserting “section

(4) Section 546 of title 11, United States Code, is aménded—

(A) in subsection (e)}—

@) by stnking “section 101(34), 741(5), or 761(15)” and
inserting “section 101, 741, or 761”7, and

(ii) by striking “section 101(35) or 741(8)” and inserting
“section 101 or 7417, and
(B) in subsection (f)—

(i} by striking “section 741(5) or 761(15)” and inserting

“section 741 or 761", and
(u) by striking “section 741(8)" and inserting “section

(5) Section 548(dX2) of title 11, United States Code, is
amended—
(A)in subparagraph (B)—
(i) by striking “section 101(34), 741(5) or 761(15)" and
inserting “section 101, 741, or 761", an
(ii) by striking “section 101(35) or 741(8)” and inserting
“section 101 or 7417, and
(B)in subparagraph (C)—
(i) by striking “section 741(5) or 761(15)” and inserting
“section 741 or 761", and
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(ii) by striking “section 741(8)” and inserting “section
74 1’)- B "
(6) Section 555 of title 11, United States Code, is amended
by striking “section 741(7)" and.inserting “section 741 of this title”.
(7) Section 556 of title 11, United States Code, is amended
by striking “section 761(4)" and inserting “section 761 of this title”.

(c) CONFORMING AMENDMENTS TO OTHER LaWS BASED ON

REDESIGNATED DEFINITIONS.—( 1) Section. 207(cX8)(D) of the: Federal
Credit Union Act (12 U.S.C. 1787(c)X8XD))is amended—
(A) in clause(iiXI) by striking ¥section 74 1(7Y"and inserting
“section 7417, .
~ "B) in clause (iii) by striking “section 10 1(24)” and inserting
“sect on 1017, IR :
(3) in clause (ivXI) by striking “section 10 1(41)" and insert-
ing “s -ction 1017, and

(L) in clause (v) by striking “section 101(50)” and inserting .

“section 101”.
(2) Section 11(eX8XD) of the Federal Deposit Insurance Act
(12 U.S.C. 1821(e)(8XD)) is amended—
(A) in clause (iiXI) by striking “section 741(7)" and inserting
“section 7417,
(B) in clause (iii) by striking “section 761(4)" and inserting
“section 7617, ‘
(C) in clause (iv) by striking “section 101(24)” and inserting
“section 1017,
(D) in clause (vXI) by striking “section 101(41)" and insert-
ing “section 101", and
(E) in clause (viii) by striking “section 101(50)" and insert-
ing “section 101" ‘ :
(d) OTHER TECHNICAL AMENDMENTS.—Title 11 of the United
States Code is amended— ‘
(1) in section 101—
(A) in paragraph (33)}—
(i) in subparagraph (A) by striking “(12 U.s.C
1813(u))”, and :
(ii) in subparagraph (B) by striking “(12 U.s.C.
1786(r))”, ;
(B) in paragraph (34) by striking “(12 U.S.C. 1752(7N)",
(C) in paragraph (35)XA) by striking “(12 U.S.C.
1813(cX2))”, t '
(D) in paragraph (48)—
(i) by striking “(15 U.S.C. 78g-1)", and
(ii) by striking “(15 U.S.C. 78c(12))",
(E) in paragraph (49)—
(i) in subparagraph (A)xii}—
(I) by striking “(15 U.S.C. 77a et seq.)’, and
(II) by striking “(15 U.S.C. 77c¢(b))", and
_(ii) in subparagraph (B)vi) by striking “(15 U.s.C.
77¢(b))”, and ' ‘ .
(F) in paragraph (53D), as so redesignated by sub-
section {(a), by striking the period at the end and inserting
a semicolon, ’
(2) in section 109(b)(2) by striking “(12 U.S.C. 1813(h)),
(3) in section 322(a) by striking “1302, or 1202” and insert-
ing “1202, or 1302”,
(4) in section 346—
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(A) in subsection (a) by striking “Internal Revenue
Code of 1954 (26 U.S.C. 1 et seq.)” and inserting “Internal
Revenue Code of 1986", and .

(B) in subsection (g)}(1XC) by striking “Internal Reve-
nue Code of 1954 (26 U.S.C. 371)" and inserting “Internal
Revenue Code of 1986, .

(5) in section 348—

(A) in subsection (b) by striking “1301(a), 1305(a),
1201(a), 1221, and 1228(a)” and inserting “1201(a), 1221,
1228(a), 1301(a), and 1305(a)", and : ,

(B) in subsections (b), (c), (d), and (e) by striking “1307,
or 1208” each place it appears and inserting “1208, or
13077, y
.8) in section 349(a) by striking-“109(f)"-and inserting

& 109( Z)”,

(') in section 362—
(A) in subsection (a) by striking “(15 U.S.C.
7teee(a)(3))”, and ‘
(B) in subsection (b)}—
(i) by striking “(15 U.S.C. 78eee(a)3))”,
(ii) in paragraph (10) by striking “or” at the end,
(iii) in paragraph (12)— B
(I} by striking “the Ship Mortgage Act, 1920
(46 App. U.S.C. 911 et seq.)” and inserting “section
31325 of title 46”, and
(II) by striking “(46 App. U.S.C. 1117 and
1271 et seq., respectively)”,
(iv) in paragraph (13)— :
(I) by striking “the Ship Mortgage Act, 1920
(46 App. U.S.C. 911 et seq.)” each place it appears
and inserting “section 31325 of title 46",
(II) by striking “(46 App. U.S.C. 1117 and
1271 et seq., respectively)”, and
(ITI) by striking “or” at the end,
(v) in paragraph (15), as added by Public Law
101-508, by striking “or” at the end, ‘
(vi) in. paragraph (16), as added by Public Law
101-508—
(I) by striking “(20 U.S.C. 1001 et seq.)”, and
(I1) by striking the period at the end and
inserting a semicolon, and ’
(vii) in paragraph (14), as added by Public Law
101-311—
(I) by striking the period at the end and insert-
ing “ 01",
(IT) by redesignating such paragraph as para-
graph (17), and
(II) by transferring such paragraph so as to
insert such paragraph after paragraph (16),
(8) in section 363—
d(A) in subsection (b)(2) by striking “(15 U.S.C. 18a)”,
an
(B) in subsection (c)(1) by striking “1304, 1203, or
1204” and inserting “1203, 1204, or 1304”,
(9) in section 364—
(A) in subsection (a) by striking “1304, 1203, or 1204”
and inserting “1203, 1204, or 1304”, and
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(B) in subsection (f}— .
(i) by striking “(15 U.S.C. 77e)”, and
(ii) by striking 415 U.S.C. 77aaa et seq.)”,
(10) in section 365— ,

(A) in subsection (d}6XC) by striking “the Federal
Aviation Act of 1958 (49 U.S.C. 1301)” and inserting “sec-
tion 40102 of title 497, ‘ ‘

(B) in subparagraphs (A) and (B) of subsection (gX2)
by striking “1307, or 1208” each'place it appears and insert-
ing “1208, or 1307",.

(C) in subsection (n)(1XB) by striking “to to” and insert-
ing “t0”, " ‘ Co

(D) in subsection (o) by striking “the Federal” the first
slace it appears and all that follows' through “successors,”,
:nd inserting “a Federal depository institutions regulatory
~gency (or predécessor to such agency)”, and

(E) by striking subsection (p),

(i1) in section 507, as amended by section 304—

(A) in subsection (a)(9) by striking “the Federal” the
first place it ‘appears and all that follows through “succes-
sors,”, and inserting “a Federal depository institutions regu-
latory ‘agency (or predecessor to such agency)’, and ‘

(B) in subsection (d) by striking “or (a)(6)" and inserting
“(a)(6), (aXT); (aX8), or (a)(9)", '

(12) in section 522~

(A) in subsection (b) b striking “Bankruptcy Rules”
ang inse;rting “Federal Rules of Bankruptcy Procedure”,
an 4 ‘LL' .

(B)in/subsection (d)(1OXE)iii—

(i) by striking “408, or 409" the first place it
appears ‘and inserting “or 4087, and
(ii) by striking “Internal Revenue Code of 1954
(26 U.S.C. 401(a), 403(a), 403(b), 408, or 409)” and
inserting “Internal Revenue Code of 19867,
(13) in section 523—
(A)in subsection (a)—
(i) by striking “1141,,” and inserting “1141,”, and
(ii) in' paragraph (2XC) by striking “(15 U.S.C.
1601 et seq.)”, -
(B) in subsection (b)—
- {4) by striking “(20 U.S.C. 1087-3)", and
(i) by striking “(42 U.S.C. 2941)", and

(C) in'subsection (e) by striking “depository institution
or insured credit union” and inserting “insured depository
institution”, =
(14) in section 524—

(A) in subsection (a)(8) by striking “1328(cX1)” and
inserting “1328(a)X1)’, ‘

" (B) in subsection (cX4) by stnkmg “recission” and .

inserting “rescission”, and
1 (C) in subsgetion (dX1XBXii) by adding “and” at the
end, "
(15) in section 525(a)—
(A) by striking 47 U.S.C. 499a—499s)",
(B) by striking (7 U.S.C. 181-229)", and
(C) by striking (57 Stat. 422; 7U.8.C. 204",
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(16) in section 542(e) by striking “to to” and inserting
“to”, u
(17) in section 543(d)(1) by striking “section,” and inserting
“section”,
(18) in section 549(b) inserting “the trustee may not avoid
under subsection (a) of this section” after “involuntary case,”,
(19) in section 553— ‘ ,
(A) in subsection (a)(1) by striking “other than under
section 502(b)(3) of this title”, and ‘
(B) in subsection (b)(1) by striking “362(b)(14),,” and
inserting “362(b)14),”,
(20) in section 555 by striking “(15 U.S.C. 78aaa et seq.)”,
f21) in section 559 by striking “(15 U.S.C. 78aaa et seq.)”,
22) in section 706(a) by striking “1307, or 1208” and insert-
ing “ 208, or 1307, B ‘ o ) -
(.:3) in section 724(d) by striking “Internal Revenue Code
of 19354 (26 U.S.C. 6323)” and inserting “Internal Revenue
Code of 1986,
(24) in section 726(b)— .
(A) inserting a comrma after “section 1112”, and
(B) by-inserting “1009,” after “chapter under section”,
(2)5) in section 741(4)(A)(iii) by striking “(15 U.S.C. 78a
et seq.)”,
(26) in section 742 by striking “(15 U.S.C. 78aaa et seq.)”,
(27) in section 743 by striking “342(a)” and inserting “342”,
(28) in section 745(c) by striking “Internal Revenue Code
of 1954 (26 U.S.C. 1 et seq.)” and inserting “Internal Revenue
Code of 19867,
A i paragraph (1) by striking “(7 U.5.C )
in paragraph (1) by striking “(7 U.S.C. 1 et seq.)”,
(B) in paragraph (5) by striking “(7 U.S.C. 6c(b))”,

and
(C) in paragraph (13) by striking “(7 U.S.C. 23)",
(30) in section 1104(d), as redesignated by section 211,
inserting a comma after “interest”,
(31) in section 1123(aX1) inserting a comma after “title”
the last place it appears,
(32) in section 1129—
(A) in subsection (a)—
(i) in paragraph (4) by striking the semicolon at
the end and inserting a period, and .
(i) in paragraph (12) inserting “of title 28 after
“section 1930”7, and
(B) in subsection (d) by striking “(15 U.S.C. 77e)",
(33) in section 1145—
(A) i?)sgbsection (aﬁ-— 4 1
i) by striking “does” and inserting “do”,
(ii) by striking “(15 U.S.C. 77e)”, and
(iii) 10 paragraph (3XBXi) by striking “(15 U.S.C.
78m or 78o(d))", ‘
(B) in subsection (bX1) by striking “15 U.S.C.
77b(11))”, and
(C)) in subsection (d) by striking “(15 U.S.C. 77aaa
et seq.)”,
(34) 1n section 1166(2) by striking “(45 U.S.C. 791(b))",
(35) in section 1167—
(A) by striking “(45 U.S.C. 151 et seq.)”, and
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(B) by striking “(45 U.S.C. 156)",
(36) in section 1226(bX2)— :
(A) by striking “1202(d)” and imserting “1202(c)", and
(B) by striking “1202(e)” and inserting “1202(d)”,
(37) in section 1302(bX3) by striking “and” at the end,
(38) in section 1328(a)— - o e
(A) in paragraph (2) by striking “(5) or (8)” and insert-
ing “(5), (8); or (9)", and - s ‘
(B) by striking the last paragraph (3), and . . ‘
(39) in the table of chapters by striking the item relating
to chapter 15. A
SEC. 502 TITLE 28 OF THE UNITED STATES CODE.
Sect »n 586(a)3) of title ‘28, United States Code, is amended
in the m :tter preceding subparagraph (A) by inserting “12,” after
ul 1,93- . R e . “‘

TITLE VI—BANKRUPTCY REVIEW
COMMISSION

SEC. 601. SHORT TITLE.
This title may be cited as the “National Bankruptcy Review
Commission Act”.

SEC. 602. ESTABLISI{REN'F.
There is established the National Bankruptcy Review Commis-
sion (referred to as the “Commission”).

SEC. 603. DUTIES OF THE COMMISSION.

The duties of the Commission are—

(1) to investigate and study issues and problems relating
to title 11, United States Code (commonly known as the “Bank-
ruptcy Code™);

(2) to evaluate the advisability of proposals and current
arrangements with respect to such issues an problems;

(3) to prepare and submit to the Congress, the Chief Jus-
tice, and the President a report in accordance with section
608; and 4

(4) to solicit divergent views of all parties concerned with
the operation of the bankruptcy system. '

SEC. 604. MEMBERSHIP.
(a) NUMBER AND APPOINTMENT.—The Commission shall be com-
posed of 9 members as follows: | ‘
(1) Three members appointed IK the President, 1 of whom
shall be designated as chairman by the President.
(2) One member shall be appointed by the Piesident pro
tempore of the Senate.
(3) One member shall be appointed by the Minority Leader
of the Senate.
(4) One member shall be appointed by the Speaker of
the House of Representatives.
(5) One member shall be appointed by the Minority Leader
of the House of Representatives.
(6) Two members appointed by the Chief Justice.
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Members of Congress, and officers and employees of the executive
branch, shall be ineligible for appointment to the Commission.

(b) TERM.—Members of the Commission shall be appointed
for the life of the Commission.

(¢) QUORUM.—Five members of the Commission shall constitute
a quorum, but a lesser number may conduct meetings. .

(d) APPOINTMENT DEADLINE.—The first appointments made
under subsection (2) shall be made within 60 days after the date
of enactment of this Act. A ,

(e) FIRST MEETING.—The first meeting of the Commission shali
be called by the chairman and shall be held within 210 days
after th- date of enactment of this Act.

(f) -"ACANCY.—A vacancy on the Commission resulting from
the deat or resignation of a member shall not affect its powers
and shal. be filled in the same manner in which the original
appointmd at was made. , 3
(g) CONTINUATION OF MEMBERSHIP.—If any member of the
Commissicn who ‘was appointed to the Commission as an officer
or employee of a government leaves that office, or if any member
of the Commission who was not appointed in such a capacity
becomes an officer or employee of a government, the member may
continue as a member of the Commission for not longer than the
90-day period beginning on the date the member leaves that office
or becomes such an officer or employee, as the case may be. ‘

(h) CONSULTATION PRIOR TO. APPOINTMENT—Prior to the
appointment of members. of the Commission, the President, the
President pro tempore of the Senate, thé Speaker of the House
of Representatives, and the Chief Justice jshall consult with each
other to ensure fair and equitable representation of various points .
of view in the Cornmission iand its staff. o
SEC. 605. COMPENSATION OF THE COMMISSION.

(a) Pav.—

(1) NONGOVERNMENT EMPLOYEES.—Each member of the
Commission who is hot otherwise employed by the United
States Government shall be entitled to receive the daily equiva-
lent of the annual rate of basic pay payable for level IV of
the Executive Schedule under section 5315 of title 5, United
States Code, for each day (including travel time) during which
he or she is engaged in the actual performance of duties as
a member of the Commission. o ‘

(2) GOVERNMENT EMPLOYEES.—A member of the Commis-
sion who is an officer or employee of the United States Govern-
ment shall serve without additional compensation. ’

(b) TRAVEL.—Members of the Commission shall be reimbursed
for travel, subsistence, and other necessary expenses incurred by
them in the performance of their duties.

SEC. 606. STAFF OF COMMISSION; EXPERTS AND CONSULTANTS.

(a) STAFF.—

(1) APPOINTMENT.—The chairman of the Commission may,
without regard to the civil service laws and regulations, appoint,
and terminate an executive director and such other personnel
as are necessary to enable the Commission to perform its
duties. The employment of an executive director shall be subject
to confirmation by the Commission. ‘

(2) CoMPENSATION,—The chairman of the Commission may
fix the compensation of the executive director and other person-
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nel without regard to the provisions of chapter 51 and sub-
chapter II of chapter 53 of title 5, United States Code, relating
to classification of positions and General Schedule pay rates,
except that the rate of pay for the executive director and
other personnel may not exceed the rate payable for level

V of the Executive Schedule under ‘section 5316 of that title.

(b) EXPERTS AND CONSULTANTS.—The Comrhission may procure
temporary and intermittent services' of experts and consultants
under section 3109(b) of title 5, United States Code.

SEC. 607. POWERS OF THE COMMISSION.

va) HEARINGS AND MEETINGS.—The Commission or, on
authoriz ation of the Commission, a member of the Cemmission,
may hol! such hearings, sit and act' at such.time and places,
take sucl testimony, and receive such evidence, as'the Commission
considers appropriate. The Commission or a member of the Commis-
sion may administer oaths or affirmations to witnesses appearing
before it. T ‘ ‘

(b) OFFICIAL DATA~~The Commission may secure directly from
any Federal department, agency, .or court information necessary
to enable it to carry out.this'title. Upon request of the chairman
of the Commission, the -head of a Federal department or:agency
or chief judge of a Fedéralcourt shall furnish $uch informatjon,
consistent with law, to the¢ Commission.:

(c) FACILITIES AND.SUPPORT SERVICES.—The Administrator of
General Services shall provide t6 the Commission on a reimbursable
basis such facilities and.'support:services as the Commission may
request. Upon rét‘i]uest_bg the' Commission, the head of a Federal
department or agency.may 'make &ny of the facilities or services
of the agency available to the Commission to assist the Commission
in carrying out its duties under this title. = .

(d) EXPENDITURES AND CONTRACTS.—The Commission or, on
authorization of the Commission, a member of the Commission
may make expenditures and enter into contracts for the procure-

W

ment of such supplies; services, and, property as the Commission
or member considers appropriate for the purposes of carrying out
the duties of the Commission.’ Such expenditures and contracts
may be made only to such extent or in such amounts as are
provided in appropriationiActs. . - ‘
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(e) MAILS—The 'C&‘r’ﬁb‘rhiss’iom may use the United States mails

in the same manner and,

Iy

‘:ﬁﬁgier the same conditions as'other Federal
departments and agencies of the United States.
(f) Girrs—The Commission, may accept, use, and dispose of

gifts or donations of SeW?i&ﬁeﬁ or property.
SEC.608. REPORT. ' i .

The Commission shall submit to the Congress, the Chief Jus-
tice, and the President & report not-later than 2 years after the

date of its first meeting. The report shall contain a detailed state-
ment of the findings and conclusions of the Commission, together
with its recommendations for such legislative or administrative

action as it considers appropriate.
SEC. 609. TERMINATION! §

The Commission shall cease to exist on the date that is 30
days after the date on which it submits its report under section
608. T Lot
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SEC. 610. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated $1,500,000 to carry
out this title.

TITLE VII—SEVERABILITY; EFFECTIVE
DATE; APPLICATION OF AMENDMENTS.

SEC. 701. SEVERABILITY.

If any provision of this Act or amendment made by this Act
or the . oplication of such provision or amendment to any person
or circur stance is held to be unconstitutional, the remaining provi-
sions of ind amendments made by this Act and thé application
of such .:ther provisions and amendments to any person or cir-
cumstanc: shall not be affected thereby.

SEC. 702. EFFECTIVE DATE; APPLICATION OF AMENDMENTS.

(a) EFFECTIVE DATE.—Except as provided in subsection (b),
this Act shall take effect on the date of the enactment of this
Act.

(b) APPLICATION OF AMENDMENTS.—(1) Except as provided in
paragraph (2), the amendments made by this Act shall not apply
with respect to cases commenced under title 11 of the United
States Code before the date of the enactment of this Act.

(2XA) Paragraph (1) shall not apply with respect to the amend-
ment made by section 111.

(B) The amendments made by sections 113 and 117 shall apply
with respect to cases commenced under title 11 of the United
States Code before, on, and after the date of the enactment of
this Act.

(C) Section 1110 of title 11, United States Code, as amended
by section 201 of this Act, shall apply with respect to any lease,
as defined in such section 1110{c) as so amended, entered into
in connection with a settlement of any proceeding in any case
pending under title 11 of the United States Code on the date
of the enactment of this Act.
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(D) The amendments made by section 305 shall apply only

to agreements entered into after the date of enactment of this
Act.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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AN OVERVIEW OF THE BANKRUPTCY REFORM ACT OF 1994

Prepared by the Bankruptcy Judges Division

I. SUMMARY OF PROVISIONS OF SPECIFIC INTEREST TO THE FEDERAL JUDICIARY

Authorization for Bankmptcv
ludges to Conduct Jury Trials

Section 157 of title 28 is amended to provide explicitly that, if a right to a jury trial
exists in a section 157 proceeding before a bankruptcy judge, then the bankruptcy judge
may conduct the jury trial if specifically designated to do so by the district court and with
the express consent of all the parties. This provision appears to be in response to the case
law in a majority of the circuits which has held that,. absent statutory authorization, -
bankruptcy judges are not authorized to conduct jury trials.

Creation of Bankruptcy Appellate Panels

Section 158 of title 28 is amended to provide that, unless certain specific conditions
exist, the judicial councils "shall* create a bankruptcy appellate panel. These conditions are
insufficient judicial resources available within the circuit or that the establishment of such a
service would result in undue delay or increased cost to the parties.

- Review Commission

A two-year, nine-member National Bankruptcy Review Commission is created to

_ investigate and study issues and problems with the Bankruptcy Code. Members of Congress

and officers-and-employees of the executive branch are prohibited from serving on this
commission. The Chief Justice appoints two of the nine members.

Small Business

Originally, the legislation called for the creation of an eight-court, two-year pilot
chapter 10 for small businesses. This provision was controversial, strongly opposed by the
credit community as being too debtor oriented and strongly objected to by the Department
of Justice as violating the Constitution’s mandate for uniform bankruptcy laws. The

separate chapter and pilot language were dropped and numerous changes were made to
chapter 11 in lieu thereof.




!ncreased Chapter 7 Trustee Compensatian

The compensanon paid to chapter 7 trustees is increased from $45 to $60 per case.
This additional $15 is estimated to cost $8 to $10 million ‘annually. It is specifically
provided that this increase is not effective until one year after the bill's enactment to allow
the judiciary time to impose new fees to pay for this increase. In addition to
*miscellaneous fees” the Judicial Conference is authorized in the bill in its discretion, to
prescribe appearance fees in bankruptcy cases and to impose fees against distributions.
The new fees will apply to pending cases to enable the collection of the necessary funds,
and the legislation provides for such application.’

Sovereign lmmunitv No Longer Defense for Violating Automatic Stay

Sovereign immunity is abrogated in connection with numerous Code provisions. For
example, sovereign immunity no longer’ constitutes a defense for violating the automatic
stay in-tax cases. Two Supreme Court decisions, Hoffman v. Connecticut Department of
Income Maintenance and United States v. Nordic Village, Inc., are effectively overruled by
this bill. In addition, the bill expl:c:tly authonzes the court to issue a money judgment
against a governmental unit. :

Supplemental Injunctions-

Bankruptcy judges are specifically authorized to issue injunctions binding present
and future claimants and to set up trusts to handle mass tort claims in asbestos cases.

Uniform Effective Date for all Federal Rules

Corrective language provides that the Federal Rules of Bankruptcy Procedure will
have an effective date of December 1; consistent with all other federal rules.

Immediate Appeal to District Court

Appeals from bankruptcy court orders enlarging or reducing the exclusivity period in

chapter 11 cases are now immediately appeaiable to the district court and not subject to
leave of the district court.
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{l. DETAILED ANALYSIS OF EACH SECTION

The Bankruptcy Reform Act of 1994 is the first major, comprehensive bankruptcy
reform legislation since 1984. Areas involving judicial administration, governmental,
commercial, and consumer issues are all addressed in this Act. Each provision is discussed
below.

Title I - IMPROVED BANKRUPTCY ADMINISTRATION

Section 101, “Expedited Hearing On Automatic Stay,* provides that the final hearing
on a motion for relief from the automatic stay as provided for in section 362(e) of the
Bankruptcy Code must now be concluded, as opposed to commenced, within 30 days after
the conclusion of the preliminary hearing. The 30-day period may be extended if all parties
in interest consent or for a specific time due to a court finding of "compelling
circumstances.” The section by section analysis prepared by the House Judiciary Committee
states that this language should prevent an extension when the debtor is seeking to delay
the proceeding or has neglected to consummate a pending contract. A bona fide illness is
given as an example of why an extension should be granted. Even so, the courts are urged
to balance the need for such an extension with the property rights involved, on a case by
case basis. The House Judiciary Committee stated a belief that quick conclusions of these
hearings will reduce the time and cost of bankruptcy proceedings by preventing "unjustified
or unwarranted" delays.

“Jurisdiction to Review Interlocutory Orders Increasing or Reducing Certain Time
Periods for Filing Plans® is addressed in section 102 of the bill. This provision amends
section 158(a) of title 28 to provide that interlocutory orders and decrees issued under
section 1121(d) of title 11 (increasing or reducing the time in which to file a plan) may be
appealed to the district court as a matter of right, and leave of court is no longer required.
Other interlocutory orders and decrees may be appealed with leave of the district court.

Virtually all versions of a bankruptcy bill addressed the exclusivity period. However, most
past versions set certain time limits.

The topic of reaffirmation agreements pursuant to the advice of an attorney had
been an area of concern in both houses during the last two congresses. This issue is .
addressed, in part, in section 103, “Expedited Procedure for Reaffirmation of Debts." This
section amends the discharge provision of the Code, specifically section 524(c), by adding
new subsections which require the reaffirmation agreement to contain an explicit statement
advising the debtor that the agreement is not required by either bankruptcy or non-
bankruptcy law, and require the attorney to advise the debtor of the legal effect and
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consequences of such an agreement; including a default under such an agreement.
Subsection (d) of section 524 would also be amended to require the court to hold a
reaffirmation hearing and to advise the debtor of the consequences and effects of such a
reaffirmation agreement only if the debtor has not been represented by an attorney during
the negotiating of the agreement.

Section 104, *Powers of Bankruptcy Courts,, is of considerable interest to the federal
judiciary. First, in subsectnon (a), section 105 of the Bankruptcy Code is amended to
provide that bankruptcy courts are spec1ﬁcally authorized to initiate and hold status
conferences, essentially as a case management device, and to issue appropriate orders.

Specifically, a new subsection {d) is added to 11 US.C. § 105 which provides that the
court may hold a status conference and issue any orders that may be necessary

to ensure that a case is handled expedltzousiy and economzcally. including an
order that-—-

(A) sets the date by which the trustee must assume or reject
an executory contract or unexpired lease; or

(B)  in a case under chapter 11 [of title 11}, an order that:

(i) sets a date by which the debtor, or
trustee if one has been appointed,
shall file a disclosure statement and
plan;

(1) sets a date by which the debtor, or
trustee . . . shall solicit acceptances
of a plan;
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(iii) sets the date by which a party in interest
other than a debtor may file a plan;

(iv) sets a date by which a proponent of
a plan, other than the debtor, shall
solicit acceptances of such plan;

v) fixes the scope and format of the
) notice to be provided regarding the
hearing on approval of the
disclosure statement; or
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(vi). provides that the hearing on -
approval of the disclosure
statement may be combined with
the hearing on confirmation of the
plan. F

The new subsection requires that these orders must be consistent with other title 11

provisions and applicable Federal Rules of Bankruptcy Procedure.
‘ el C Bk

The section by section analysis states that many recommendations from the Federal
Courts Study Committee were incorporated into this section. This analysis also noted that
notwithstanding the adoption of Fed. R. Bankr. P. 7016 there appeared to be some judicial
reluctance to use pretrial conferences as a docket management tool without clear and
explicit statutory authorization to do so. The analysis for this section states that this

provision clarifies the existence of such authority in both adversary and nonadversary
proceedings.

Another area frequently addressed by bankruptcy bills is abstention. Section 104{b)
amends section 1334 of title 28 by providing that a decision not to abstain from hearing
certain state law causes of action related to but not arising under a title 11 case filed after
the effective date of the Act is reviewable by the court of appeals and by the Supreme -
Court. The causes of action concerning when a refusal to abstain is appealable are those
which could not have been commenced in a court of the United States absent jurisdiction
under section 1334(c)(2) and which are commenced in an appropriate state forum where
they can be timely adjudicated. Abstention from hearing these claims is mandatory under
section 1334(c)(2). A decision not to abstain made in any case filed prior to the effective

date of this Act is not affected by this provision and cannot ‘be appealed beyond the district
court. : :

Subsection {c) of section 104 addresses the creation of bankruptcy appellate panel
services (BAPS). The subsection will require the establishment of a BAP unless the judicial
council finds that 1) there are insufficient judicial resources available within the circuit, or
2) establishment of such a service would result in undue delay or increased cost to parties

in title 11 cases. A judicial council may reconsider its decision to create or not to create a
BAP at any time.

One year after the creation of a BAP, a majority of the district judges may request
review of the situation by the judicial council to determine if, under the statutory criteria,
the BAP is still required. Three years after a BAP is created, a judicial council may, on its
own motion, review the situation to determine if the BAP is still statutorily required. If a
judicial council determines that a BAP is no longer required, it shall arrange for completion



of pending appeals and the termination of the panel service.

It is further provided that bankruptcy judges appointed to serve on a BAP may also
be reappointed to the BAP. An appellant is permitted to “opt-out” of having an appeal
heard by the BAP by electing at the time of filing the notice of appeal to have the appeal
heard by the district court. Any other party to.the proceeding may also "opt out" of having
the appeal reviewed by the BAP by so electing, within 30 days after service of the notice of
appeal. As is presently provxded appeals are to. be heard by a panel of three, and no judge
may hear an appeal originating from the district in which that judge is appointed or
desxgnated Also as presently provided, the district: judges for the district.in which the
appeals occur, must authorize, by majonty vote, the BAP to hear and determme appeals
within that district. o : ¥

The section, by section apalysis states that, this subsection "provides.for the
estab!xshment in each judicial carqmt of a bankruptcy appellate panels [51c] composed of
sitting bankmptcy judges to serve in p!ace of the diStI‘lCt courtiin revnewmg bankruptcy
court decxsxons ' ) R P

Section 104{e) addresses bankruptcy rulemaking. Specifically, it amends section
2073 of title 28.to: include authorization for a committee on bankruptcy rules and to make
all procedures under the Rules Enabling Act applicable to the committee and its activities.
The second change is directed to the effective date of the Federal Rules of Bankruptcy
Procedure and. amends ;section 2075, of title 28 to conform that date to the effective date of
the other federal. procedural rules which is 'no earlier than December 1 of the year" in
which the rules are transmitted. 28, U S.C. § 2074(a).

Section 105 of the bill is of pamcular interest to the six Judlcxai districts in Alabama
and North, Carolma that are served by the bankruptcy administrator program. This section
explicitly authonzes a bankruptcy administrator or designee to preside at the section 341
meeting of creditors and to examine the debtor under oath. Additionally, the bankruptcy
administrator is authorized to administer the oath required by section 343 of the Code.
The administrator is also authorized to preside at-any meeting of equity security holders.

. The Pens:on Beneﬁt Guarantee Ccrporataon and state pension funds are authorized,
pursuant to section. 106 of the bill, to serve on creditor committees when employee
pensxon fund assets. are at issue in a case.- The bill accomplishes this authorization by
expanding the definition of * person” in section 101 of the Code to include pension funds
and guarantors of pension funds.

Trustee compenSation is addressed by section 107 which amends section 326(a) of
title 11 to increase the percentage compensation rate in accordance with a graduated scale.
Compensation will be allowed as follows: “25 percent on the first $5,000 or less, 10 percent
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on any amount in excess of $5,000 but not in excess of $50,000, 5 percent on any amount
in excess of $50,000, but not in excess of $1,000,000, and reasonable compensation not to
exceed 3 percent of such moneys in excess of $1,000,000." (The present compensation
rate is “fifteen percent on the first $1,000 or less, six percent on any amount in excess of
$1,000 but not in excess of $3,000, and three percent on any amount in excess of $3,000.")

Section 108 is titled *Dollar Adjustments" and covers many areas. First, it amends
section 109(e) of the Code to increase the chapter 13 eligibility levels to persons who.owe
noncontingent, liquidated, unsecured debts of less than $250,000 and noncontingent,
liquidated, secured debts of less than'$750,000."(Clifently, the unsecured and secured
limits are $100,000 and $350,000, respectively.) ’ -

Dollar amounts in involuntary cases as prescribed in section 303 of title 11 also are
increased to require that involuntary petitions by three or more creditors must aggregate
claims of at least $10,000 more than the value of any lien (present language provides for
$5.,000), and if there are fewer than 12 creditors, by one or more creditors holding a claim

in the aggregate of at least $10,000 of such claims (present language provides for $5,000 of
such claims). ‘

The dollar amounts with respect to priorities as established in section 507(a) of the
Code are also amended, with dollar amounts being doubled. The limits are doubled for
amounts in the third priority (unsecured claims for wages, salaries, or commissions,
including vacation, severance, and sick leave pay), the fourth priority (unsecured claims for
contributions to an employee benefit plan), the fifth priority ("unsecured claims of persons
engaged in the production or raising of grain...against a debtor who OWns or operates a
grain storage facility" or “engaged as a United States fisherman against a debtor who...is
engaged in operating a fish produce storage or processing facility”), and the sixth priority
(unsecured claims for money deposited for purchase, lease, or rental of property or
purchase of services for personal, household, or family use). (The Senate had included
language in past versions which had “clarified” that the sixth priority (consumer deposits)
was intended for one household:—Fhis langiiage is not in"the final version.)

An interesting new provision, not contained in any past House or Senate version, is
section 108(e), entitled *Future Adjustments." This language amends section 104 of title 11
to provide that on April 1, 1998, and at each three-year interval ending on April 1
thereafter, each of these dollar amounts shall be adjusted to reflect the change in the
Consumer Price Index (CPI), rounded to the nearest‘SZS.‘ Currently, pursuant to 11 U.S.C.
§ 104, every six years the Judicial Conference transmits' to Congress recommendations for
these dollar adjustments. The Conference will still be required to recommend such
adjustments. Additionally, the Conference will be required to implement the CPI
adjustment by publishing the automatic CPI increase in the Federa] Register on March 1,
1998, and at each three-year interval ending on March 1 thereafter.



Section 109, entitled "Premerger Notification," amends section 363 of the Code.
Section 363(b)(2) now provides that ~any Clayton Act notifications required to be given by
the debtor are to be given by the trustee, Addrtronally, the amendment provrdes that the
waiting period requrred following the notrﬁcatron which is shorter for parties in bankruptcy
cases than for other entities seeking to merge, is extended from 10 days to 15 days after
the Department of justrce and the Federal Trade Commrssron receive the notification.. The

extended buit hot shorten‘ed R f_ e . ;y;v,g

The allowance of creditor commrttee expenses is covered by section 110 of the bill.
Specifically, sectron 503 of the Code i is amended by the addition of a new. paragraph which
permits. wcredrtor committee members to recewe reimbursement for actual and necessary
expenses mcurred in the performance of therr duties.; The section by section analysis
exphcrtly states that thrs provision wrll not ailow compensatlon for services rendered by or
to the committée members.

"Supplemental Injunctions” is the title of section 111 which amends section 524 of
the Code to authorize bankruptcy courts to issue injunctions barring claims against the
debtor by present and future claimants with asbestos-related claims in chapter 11 cases and
instead requiring 'these claims to be handled by a trust, funded by the plan of
reorgamzatron Bankruptcy courts may enjoin persons and governmental units from taking
legal action to collect claims, except as provided by the injunction, the confirmation order,
or the conﬁrmed plan

The sectron by section -analysis for this provision states that its purpose is to resolve
any possrble uncertamty as to a bankruptcy court’s authority to issue these "Manville-type”
injunctions. The amendment states, and the section by section analysis reiterates, that the
inclusion’ of this exphcxt ‘authorization is not to be:construed as indicating that the
bankruptcy courts imay not already possess the authorrty to issue injunctions in connection
with a plan of reorgamzatron The House judiciary Committee noted that. this provision
may help the commrttee decide whether the concept should be extended into. areas other
than asbestos, These amendments to sectron 524 apply to pendmg cases,

PR B AN

Another new section not contamed in, any previous vers:ons of a bankruptcy bill is
section 112, titled T"Authority of Bankruptcy}udges to Conduct jury Trials,in Civil
Proceedings. p‘ ﬁtally, section 157 of title 28is amended to provide that in any
proceedmg ‘h ard by a bankruptcy judge under that section in which the cause of action

contams the nght to ) a jury trial, the bankruptcy Judge may conduct the jury trial if
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specifically designated to exercise such jurisdiction by the district court and if the parties

give their express consent. The section by section analysis makes clear that the purpose of
this explicit statutory authorization is twofold: 1) to resolve the question left unanswered by
the Supreme Court in the Granfinanciera case as to whether bankruptcy judges may conduct

I g e e

Jury trials, and 2) to resolve that same question for the circuits.

Yet another new provision is section 113, “Sovereign Immunity." Very strong
language was used in the section by section analysis to make clear that this provision's
purpose is to override two recent:Supreme Court cases, i.e., Hoffman v. Connecticut
Department of Income Maintenance and, United States v..Nordic Village, Inc, According to

the House Judiciary Committee, these two cases have held that the federal government and
the states have not waived their sovereign immunity by virtue of the enactment of section

106(c) of the Bankruptcy Code. Consequently, the section by section analysis explains that
the purpose of the amendment is to make section 106 conform to the congressional intent

of the 1978 Act by waiving the sovereign immunity of the federal gbvernment and the

states. .

Specifically, the bill rewrites section 106 entirely to prpvide that sovereign immunity

"

is abrogated, as detailed below, for the following Code provisions:

1) section 105 - Power of the Court;

2) section 106 ~ Waiver of Sovereign Immunity;

3) section 107.-- Public Access to Papers;

4) section 108 ~ Extension of Time;" :

5) section 303 - Involuntary Cases; ’

6) section 346 - Special Tax Provisions;

7) section 362 ~ Automatic Stay;

8) section 363 - Use, Sale, or Lease of Property;

9) section 364 - Obtaining Credit;

10) section 365 - Executory Contracts and Unexpired Leases;

- 11) section 366 - Utility Service;

12) section 502 — Allowance of Claims or Interests;

13) section 503 -- Allowance of Administrative Expenses;
14) section 505 - Determination of Tax Liability;

15) section 506 -- Determination of Secured Status;

16) section 510 -- Subordination;

17) section 522 - Exemptions;

18) section 523 - Exceptions to Discharge;

19) section 524 - Effect of Discharge;

20) section 525 -- Protection Against Discriminatory Treatment;
21) section 542 - Turnover of Property to the Estate;
22) section 543 - Turnover of Property by a Custodian;



23) section 544 -- Trustee as Lien Creditor and as Successor to
Certain Creditors and Purchasers

24) section 545 - ‘Statutory Liens; :

25) section 546 - Limitations on Avoiding Powers.

26) section 547 -- Preferences;.

27) section 548 -- Fraudulent Transfers. and Obhgatlons

28) section 549 - Postpetition Transactions;

29) section 550 — Liability of Transferee of Avoided Transfer; .
30) section 551 — Automatic Preservation of ‘Avoided Transfer;
31) section 552 -- Postpetxtlon Effect of Secur:ty Interest;

32) section:553 - Setoff; - S

33) section 722 - Redemptxon.‘ S

34) section 724 — Treatment of Certain Lxens. ‘ o

35} section 726 — Distribution of Property of the Estate,

section 728 ~ Special Tax Provisions;
7) section 744 - Executory Contracts;
8) section 749 -- Voidable Transfers (Stockbrokers);

40) section 901 - Applicability 'of Other Sections of this Title;

36)
)
)
39) section 764 - also Voidable Transfers (Commodity Brokers);
)
)

41) section 922 -- Automatic Stay of Enforcement of Claims Against the

Debtor;
42) section 926 — Avoiding Powers;
43) section 928 — Post Petition Effect of Security Interest
44) section 929 - Municipal Leases; .
45) section 944 - Effect of Confirmation;
46) section 1107 — Rights, Powers, and Duties of Debtor in
Possession;

7) section 1141 - Effect of Confirmation;

8) section 1142 - Implementation of Plan;
49) section 1143 - Distribution;

0) section 1146 - -Special Tax Provisions;

1) section 1201 ~ Stay of Action against Codebtor;
52) section 1203 - Rights and Powers of Debtor; |
53) section 1205 ~ Adequate Protection;
54) section 1206~ Sales Free of Interests;

5) section 1227 - Effect of Confirmation;

6) section 1231 - Special Tax Provisions;
57) section 1301 — Stay of Action against Codebtor;

8) section 1303 — Rights and Powers of Debtor;
9) section 1305 -- Filing and Allowance of Postpetition Claims;
and :

60) section 1327 - Effect of Conﬁrmatlon
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The new section 106 provides that the court may hear and determine any issue
arising with respect to the application of the cited sections of the Code to governmental
units. The amendments also authorize the court to issue an order, process, or judgment
against a governmental unit under the sections cited above or under the Federal Rules of
Bankruptcy Procedure including a money recovery order or judgment. Awards of punitive
damages may not be made. Orders and judgments for-costs or fees are allowed against a
governmental unit, but such an award must be consistent with the provisions and
limitations of 28 U.S.C. § 2412(d)(2)(A) (fees and expenses allowed under the Equal Access
to Justice Act). R R

Two further provisions of this section are noteworthy. In particular, a governmental
unit which has filed a proof of claim is deemed to have waived sovereign immunity with
respect to any claim against the governmental unit that arose out of the same transaction
or occurrence. Further, notwithstanding any assertion of sovereign immunity, there shall be
offset against a claim or interest of the governmental unit any claim against the
governmental unit that is property of the estate.

The amendments to section 106 of the Code apply to pending cases.

Service of process is addressed by section 114 of the bill. This provision would
amend Rule 7004 of the Federal Rules of Bankruptcy Procedure, adding a new subdivision
(h) titled "Service of Process On An Insured Depository Institution.* This subdivision
provides that service on an insured depository institution (as defined by the Federal Deposit
Insurance Act - 12 U.S.C. § 1813) shall be made by certified mail addressed to a designated
officer of the institution unless: 1) the institution has appeared by its attorney, in which
case the attorney shall be served by first class mail; 2) the court orders otherwise, after
service upon the institution by certified mail of notice of an application to permit service by
first class mail sent to a designated officer of the institution; or 3) the institution has
waived, in writing, its entitlement to sérvice by certified mail by designating an officer to
receive service of process. ™ 7%

The federal judiciary objected to the amendment to Rule 7004 as violative of the
Rules Enabling Act, unnecessary, and an added expense of administering the estate.,

Section 115 of the bill is titled "Meetings of Creditors and Equity Security Holders."
This provision amends section 341 of the Bankruptcy Code to add a new subsection which
would require the trustee to examine the debtor orally at the section 341 meeting of
creditors to ensure that the debtor is aware of the potential consequences of seeking a
discharge in bankruptcy, including the effects on credit history, the ability to file a petition
under a different chapter of the Code, the effect of receiving a discharge of debts, and the
effect of reaffirming a debt, including the debtor’s knowledge of potential rights under

11



subsection (d) of section 524.

Earlier versions of this section had called for the trustee to make recommendations
on a preserved record regarding the debtor's knowledge. Also deleted were provisions
requiring the trustee to ensure the debtor’s knowledge of his or her duties under section
521 of title 11 .and the potential penalties for committing fraud or other abuses. The
section by section analysis states that this provision is purely informational and is not.
intended to be an interrogation, Rather, its purpose is to ensure that the debtor
understands.the positive and negative aspects of filing for bankruptcy. The section by
section analysis, continues by'noting that it "is.important that trustees explain not only the
procedures for reaffirmation, but also the risks.* Further, the trustee is to advise the debtor
that he or she may choose to repay any cred:tor thhout reafﬁrmmg the debt.

Trustees and court personnel have expressed concern over thxs provxslon and the
time that,could be- consumed attempting; to comply mth it. especxally at crowded section
341 meetings; The ﬁnal paravraph of the section; by. “sectlon analysns, in.its entirety reads
as follows: .. . L SEUNNRE o

In view of the amount of information involved
and the limits on the time available for meetings
of creditors, trustees or courts may provide
written information on, these topics at.or in
advance of the meetmg‘ and the, trustee may then
ask questions to ensurewthat the debtor is aware
of the mformatlon WL

Section 116, titled "Tax Assessmentmamends sectlon 362 of the Code to provide
that an audit, a demand for tax returns, or . an issuance of a notice of tax deficiency is not
prevented or stopped by the automatic stay provisions. Additionally, the making of an
assessment for any tax and issuance of a notice and’ demand for payment of such an
assessment is not prevented or. stopped by the, automatic stay provision. The section by
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section analysis explains that this provision is only intended to apply to sales or transfers to
the debtor, and has no application to sales or transfers to third parties.
' T " . .

Section 117, titled “Additional Trustee Compensation,” will have a significant effect
upon the judiciary and the parties. Specifically, this section amends 11 U.S.C. § 330(b) to
increase the compensation of chapter 7 trustees by $15, from $45 to $60 per case.
However, this increase is estimated to cost §8 to $10 million dollars annually. The section
by section analysis states that the House Judiciary Committee intends that this increase not
be funded out of the Federal Treasury or by.debtors:in chapter 7 or 13 cases. Instead, this
new section directs the Judicial Conference to prescribe additional fees “payable by parties”
pursuant to. 28 U.S.C. § 1914(b), (see 28 U.S:C. § 1930(b)), Le., the Miscellaneous Fee
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Schedule. In addition to being directed to prescribe additional miscellaneous fees, the
Judicial Conference is "authorized" to 1) prescribe notice of appearance fees, which
according to the section by section analysis are “filed by parties-in-interest after a
bankruptcy case is filed"; and 2) prescribe fees to be charged against distributions to
creditors. These fees, according to the section by section analysis, would be deducted by

the trustee, or other person making distributions, from the monies payable to the creditors.

According to the House Judiciary Committee analysis, such fees constitute user fees on
those who participate in the bankruptcy process by receiving distributions. Since these fees
come from distributions, their deduction will not affect the application of the best interests
of creditors test or other tests for confirmation in. chapters 11, 12, or 13, according to the
section by section analysis. Finally, the section by section analysis states that no higher
payment from the debtor is necessary to meet these tests.

To: eﬁabie the judiciary to. begin the process of prescribing, implementing and
collecting these new. fees before disbursement begins, the $15 increase will not be effective
until one year after enactment. However, also to ensure that the Judiciary has adequate

funds to meet this new directive, the newly prescribed fees will apply to pending cases.

TITLE I - COMMERCIAL BANKRUPTCY ISSUES

Aircraft equipment, vessels, and rolling stock equipment are addressed in section
201. The amendments made by this provision appear to be in the nature of clarifying and
updating existing sections 1110 and 1168 of the Code, and also somewhat expanding their
scope. Language has also been inserted to ensure that secured loans are included as well
as leases and lease financing or conditional sales contracts. The definition of the type of

airline| covered also is amended to ensure that small carriers receive the same treatment as
large carriers. :

Aspecial "application” section states that these amendments will not apply to cases

commenced under title 11 prior to enactment, except that the definitiol of lease in the

newly enacted section 1110 (c) of the Code will apply to any settlement reached in a
proceeding in a pending case.

TIj{xe section by section analysis advises that the phrase "purchase-money equipment”
has been|deleted from sections 1110 and 1168 to clarify that all lease financing agreements
and debt%‘ financing that involve a security interest are covered, not just security interests
obtained |at the time the equipment is acquired. This change is to be phased in, affecting
new equijoment first. Eventually, the section by section analysis advises, there will be no -
relevant distinction between leases and loans for purposes. of sections 1110 and 1168.

i
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During the transition period, a so-called "safe harbor" definition of the term “lease"
will apply for equipment first placed in service prior to the date of enactment. Under this
definition, a lease would be protected under these sections if the lessor and the debtor
have expressed i in the agreement that the agreement is to be treated as a lease for federal
tax purposes A :

The so—cailed Deprizio case is overruled by section 202, which is titled: "errtatron
on Liability of Non:Insider Transferee for Avoided Transfer.” Specrﬁcaﬂy. this prowsron 3%
amends section 550 of the Bankruptcy Code to provide that the trustee may not recover
from a transferee that was not an insider if the transfer was made between 90 days and 1
year before the petition'was filed and was avoided under sectron 547(b) even rf it beneﬁtted
a creditor that was an insider;at the trme of the transfer

Section 203, "Perfection of Purchase-Money Security Interest," extends from 10 days
to 20 days the time in which a secured creditor must have perfected a security mterest to
prevent avoidance of the.interest by the trustee m a preference action under sectron 547 of
the Code. !

Section 204, "Continued Perfection,” amends sections 362 and 546 of the Code to
provide that actions taken to perfect maintain, or continue the perfection of a security
interest do not violate the automatic stay and are. exphcrtly covered under the trustee’s
rights and powers. The section by section analysis notes that the steps taken by a secured
creditor to continue perfection merely maintain the status: quo and do not improve the
secured creditor’s position. 3

The, “Rejectlon of Unexpired Leases of Real Property or Timeshare Interests" is
covered by section 205 of the Act. This section makes numerous changes to section 365(h)
of the Code to clanfy the rights of the lessee if the trustee rejects an unexpired lease of
real property. Specifically, the lessee is permitted to either treat the lease or timeshare
interest as terminated or to continue the present terms of the lease or timeshare interest,
including provisions regarding payments and use.or enjoyment of the property, etc., against
damages caused by the trustees’s nonperformance. The section also contains provisions
permitting the lessee to offset payments, under certain circumstances.

Section 206, "Contents of Plan,” amends section 1123(b) of the Code to extend the
Supreme Court’s Nobelman ruling against lien stripping in chapter 13 cases to chapter 11,
by preventing ‘modification of the rights of a holder of a claim secured only by a security
interest in the debtor’s principal residence. According to the section by section analysis,
this provision is intended to apply only to home mortgages, not to commercial property,
and not to any transaction in which the creditor acquxred a lien on property other than real
property used as the debtor’s residence.
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Section 207 grants "Priority for Independent Sales Representatives." Section
507(a)(3) of the Code is amended to provide a priority of up to $4,000 for both employees
and independent sales representatives for wages, salaries, or commissions earned within 90
days before the date the petition was filed or the date the business ceased operations.

It is also provided that the independent sales representative must have earned at least 75%
of his or her income during the previous year from the debtor firm.

The “Exclusion From the Estate of Interests in Liquid and Gaseous Hydrocarbons
Transferred by the Debtor Pursuant to Product Payment Agreements" is the title of section
208. The goal of this section is to exclude from thé debtor’s estate production payments
sold by the debtor prior to a bankruptcy filing. To do so, the bill amends the definitional
section of the Code, section 101, to define "production payment" and also amends section
541 to exclude these same production payments. S

A "Seller’s Rights to Reclaim Goods" is extended by section 209. Specifically, section
546(c) of the Code is amended by extending the reclamation period. If the original 10 days
expires after commencement of the case, then the seller can exercise the right to reclaim
before 20 days after receipt of the goods by the debtor.

A new provision is.section 210, “Investment of Money of the Estate." According to
the section by section analysis, the amendment seeks to overrule the recent Third Circuit
decision In re Columbia Gas Systems, Inc., 33 F.3d __ (3rd Cir. 1994). The amendment
affects section 345 of the Code, which requires all investments to be FDIC-insured,
collaterized, or bonded, a necessary requirement, the House Judiciary Committee notes,

~ especially with smaller debtors. The. provision amends section 345 to allow the court to

order slightly different in\{estments; "for cause.” ‘The section by section analysis states that
the amendment will permit more flexibility for larger, more sophisticated cases which
otherwise might be “needlessly handcuffled].” :

Yet another new section is_211, “Election of Trustee Under Chapter 11." Section
1104 of the Code is amended to provide that the selection of trustees in chapter-11-cases -
can now be conducted under the same procedures used to elect trustees in chapter 7 cases,
e.g., the U.S. trustee shall convene a meeting of creditors at which qualified creditors can
elect a trustee. The election procedure must be triggered by “"the request of a party in
interest” made within 30 days after the court orders the appointment of a trustee.
Otherwise, the U.S. trustee will make the appointment under section 1104(c), which is
redesignated as section 1104(d).

Continuing the wave of new provisions is section 212, “Rights of Partnership Trustee
Against General Partners." This provision amends section 723(a) of the Code to provide that
the trustee may go against a general partner only to the extent that the general partner
would be liable under nonbankruptcy law instead of the present “full amount of the

15




deficiency." The section by section analysis states that it is not clear, without this
amendment, how registered limited liability partnerships would be treated in chapter 7
cases, since they have evolved in the period following enactment .of the 1978 Act.

- The "Impairment of Claims and Interests" is the caption of section 213." The section
deals, in part, with the voting rights in chapter, 11 cases-and award of postpetition-interest.
To resolve the issue, the bill deletes subsection (3) of section 1124 of the Code. .This
section of the new bill, however, contains much more. It amends section 502(b ) of the
Code to add late, filing of a proof of claim as a ground for objecting to the allowance of a
claxm thus effectxvely overruling In re. Hausladen 146 B.R. 557 (Bankr. D; Minn. 1992). It
also. extends the period forthe, ﬁlang “pf a, proof of claim by.a govemmental unit to *before
180 days after the date of. the order for rehef 2 ‘ : - :

Section 214 directs its attention to the "Protection of Security Interest In Post,
Petition Rents and Lodging Payments." The goal of this amendment is to ensure that real
estate lenders are able to,claim a valid security interest in postpetition rents, and to clarify
the treatment of‘ hotel revenues which have been used to secure loans to. hotels and other
lodging accommodations., The, section by, section analysis advises that with respect to hotel
revenues there are two competing interests and these revenues are therefore given two
different treatments--1) they are included in the category of collateral in which postpetition
revenues are subject to prepetition security interests, and 2) they are included in the
category of “cash collateral” as defined in section 363 of the Code.. This amendment
changes sect:on 552 of the Code (post-petmon effect of security interest) to mprov:de that if
the debtor entered into a, secunty agreement before the case was filed, and, y if the security
interest that was created by, ‘the agreement extends to property of the debtor which was
acquired before the commancement of the case and.to rents or fees, charges accounts, or
other. payments. for the use or occupancy of rooms or other public facilities in hotels,
motels, or other lodgmg pj perty then the ‘'security interest is to extend to ,rthe rents, fees,
etc., acquired by the estate after the commencement of the case to the extent provided in
the security agreement, except to the extent that the court, after a notice and a hearing,
and based on the equities of the case, orders otherwise. As noted in ihe section by section
analysis, the court must balance competing interests in determining "the equities” in any
given case. These will include adequate protection under section 363 ,0f the Code and
operational expenses, including employee compensation and benefits, under section 506(c).

"Amendment to Deﬁmtlon of Swap Agreement“ is the title of section 215 which
seeks to make what appears to be a technical correction to the swap agreement definition.
Specifically, clarifying language is added which provides that “spot foreign exchange
contracts” are included in the definition of swap agreement. This change is said in the
section by section analysis to conform to the market understanding of what constitutes a
swap agreement. The sectiofy by section-analysis states that contracts that mature in a
period of time equalling 2 days or less will fall under this definition.
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Section 216 is entitled "Limitation on Avoiding Powers" and clarifies section 546{a)(1)
of title 11 which imposes a statute of limitations within which an appointed or elected
trustee must bring an avoidance action. A two-year period commences with the entry of an
order for relief or a one-year period commences after the appointment or election of the

first trustee, if such appointment or election occurs before the expiration of the two-year
period.

An area of considerable interest throughout this legislative process has been the
subject of "Small Businesses," as now covered by section 217 of the bill. Specifically, this
provision amends the definitional section of the Code, adding a new paragraph (51C) which
defines "small business" as o ;

a person engaged in commercial or business
activities (but does not include a person whose
primary activity is the business of owning or
operating real property and activities incidental
thereto) whose aggregate noncontingent
liquidated secured and unsecured debts as of the
date of the petition do not exceed $2,000,000.

The benefits of being defined as a small business are as follows: 1) the court may
order that a committee of creditors not be appointed, per an amendment to section
1102(a); 2) only the debtor may file a plan for 100 days after the date of the order for relief
(all plans to be filed within 160 days after the date of the order for relief and the court
being authorized to reduce these times - “for cause” or increase them for *circumstances for
which the debtor should not be held accountable;:” and 3) the debtor is eligible for more

- liberal provisions for disclosure and solicitation of acceptances for a proposed plan under

section 1125. “

An interesting insertion in this "small business" section is subsection (c) "Conversion
or-Dismissal" which-amends section 1112(b} to include bankruptcy administrators among
those who may request the conversion or dismissal of a chapter 11 case.

“Single Asset Real Estate” is the subject of section 218 of the Act. This section
amends section 101 of the Code to include a definition of “single asset real estate" to mean
real property constituting a single property or project, other:than residential real property
with fewer than four residential units, which generates substantially all of the gross income
of a debtor and on which no substantial business is being conducted by a debtor other than
the business of operating the real property and activities incidental thereto having
aggregate noncontingent, liquidated secured debts in an amount no more than $4,000,000.
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Section 362 of the Code also is amended to provide that the stay may be lifted
unless the debtor, within 90 days after the order for relief, has either filed a confirmable
plan or has commenced monthly payments to each creditor whose claim is secured by such
real estate (other than a claim secured by a judgment lien or by an unmatured statutory
lien). The court, within the. 90 days «can order an extension of the 90—day perlod *for
cause.” .

Section 219 covers the issue of "Leases of Personal Property" and amends section
365(d) of title .11 to require the trustee to perform all of the obligations of the debtor
under a lease of personal property starting 60 days after the order for relief, pending
assumption or rejection or the lease. After notice and a hearing, the court may order
otherwise. The section by section analysis advises that this provision also amends section
362(e) “to clarify that the lessor’s interest is subject to ‘adequate protection.™ That
protection, the House Judiciary Committee states, prevents the lessor from being able to
seek to lift the automatic stay. Additionally, section 365(b) is clarified "to provide that
when sought by a debtor, a lease can be cured at a nondefault rate (i.e., it would not need
to pay penalty rates)." : :

Lastly, the section amends section 503(a) of the Code to add a timeliness
requirement for the filing of a request for payment of an administrative expense.

Small Business Investment Companies will now be prohibited from filing for
bankruptcy by section 220, captioned "Exemption for Small Business Investment Companies.”
This is accomplished by amending section 109 of the Code. The section by section analysis
states that this provision will prevent the interests of the Small Business Administration
from being subordinated to those of other creditors.

The subject of the "Payment of Taxes with Borrowed Funds" is covered by section
221. It amends section 523(a) of the Code by adding a new paragraph (14) which provides
that a debt incurred to pay a tax to the United States is not dischargeable. The section by
section analysis advises that this provision will facilitate an Individual's akbility to use a credit
card to pay federal taxes. (The use of credit cards for such a purpose and the
nondischargeability language discussed above where both recommended in the report by
the Vice President on "Reinventing Government.)

Section 222, entitled "Return of Goods," amends section 546 of the Code to permit
the court, on a motion, by the trustee made not later than 120 days after the date of the
order for relief, and after notice and a hearing, to authorize the return of goods, with the
consent of the creditor, if it is in the best interests of the estate. The purchase price of
returned goods would be offset against any prepetition claim by the creditor. (Earlier
versions of this provision had used the term "value” instead of "purchase price.") -
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"Proceeds of Money Order Agreements" is the subject of section 223. The goal of
this amendment is to solve a problem that exists when a business that sells money orders
files a petition under the Bankruptcy Code. When this happens, often the money for the
money orders has not been transferred to the money order issuer by the money order
seller, yet the money order issuer is still required to pay the outstanding money order.

This bill would amend section 541(b} of title 11 to provide that the monies from the sale of
money orders collected within 14 days of the filing of the petition are not property of the
estate and can be forwarded to the money order issuer, if there is a prepetition agreement
between the issuer and the debtor/seller that prohibits commingling of 'money order
‘proceeds” with property of the debtor, unless the issuer: failed to take action, prior to the
filing of the petition, to require compliance with the agreement. The section by section
anaiysis‘nétes that, as indicated above, to benefit from this provision, the money order
issuer must have acted prior to the filing to require compliance with the prohibition against
commingling. . a | | b e

Under section 227 of the bill, titled "Trustee Duties; Professional Fees," section 586
of title 28 would be amended to authorize the Executive Office for U.S. Trustees to
promuigate procedural guidelines concerning professional fee applications and to require
the U.S. trustee to review applications for compensation and reimbursement of expenses
filed by trustees and professionals employed in a case in accordance with those guidelines,

to file comments with respect to applications, and if appropriate, to file objections to an
application. ‘ : S

Section 330(a) of the Code alsc is amended to modify the statlitory standards
governing the allowance of compensation to officers and professionals in a case and to state

that the court may award less than the amount: requested, regardless of whether any party
objects. ‘ ‘ -

Specifically, the court is authorized, after notice to the parties in interest and to the
U.S. trustee, to award reasonable compensation for the actual and necessary services
rendered by a trustee, examiner, attorney, or professional person, or para-professional, and —
reimbursement for actual and necessary expenses. In determining the amount of
compensation, the court on its own motion or on motion of the U.S, trustee or a party in
interest, may award less than the amount requested. Additionally, in considering the
amount to be awarded, the court "shall" consider the nature of the services, and their
extent and value, taking into account all relevant factors, including the time spent on the
services, the rates charged, whether the services were necessary to the administration, or
beneficial at the time rendered, in the completion of the case. The court is also required to
consider whether the tasks were performed within a reasonable time commensurate with
the complexity, importance, and nature of the problem or issue. The court is also to
consider whether the compensation is reasonable based on the customary compensation
charged by similarly skilled practitioners in non-bankruptcy cases. The court "shall not"
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allow compensation for duplicate services or for services that are not reasonably likely to
benefit the case or are not necessary in the administration of the case. However, an
exception is made for a chapter 12 or 13 case in, which the debtor is an individual, where
the court may allow reasonable compensation for services by the debtor’s attorney without
regard to, the benefit of such services to the estate.

lf mtenm compensatxon was awarded the court, in makmg the final award, is to
cons:der the amount and nmmg of such payments Any mtenm compensatlon that exceeds

of fee apphcation A
professiona 1‘ces,;‘,‘nd th ‘\{a]ue of serwces rendered in preparmg fee apphcatlons
Awards for preparation of fee apphcatlons are to be reasonable and based on the level of
skill required to prepare the apphcation

An mterestmg deletlcn from past versions is language which, in considering the
amount to be, aWarded allowed the court to consider the total value of the estate and the

amount of funds or other property avax!able for distribution to secured and unsecured
credxtors o ‘

The final section of title 1l is section 225, titled *Notices to Creditors.* Section 342
of title 11 is amended to add a new subsection which requires that if notice is required to
be given “by the debtor" then:the notice *shall’ contain the name, address, and taxpayer
identification, number of the debtor However. it is specially provided that the failure to
include this mformatlon shall not invalidate the legal effect of such notice." Additionally,

the section by section analys:s contains the comments set forth below:

The Committee anticipates that the Official
Bankruptcy Forms will be amended to provide -
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that the information required by this section will
become a part of the caption on every notice
given in a bankruptcy case. As with other similar
requirements, the court retains the authority to
waive this requirement in compelling
circumstances, such as those of a domestic
violence victim who must conceal her residence
for her own safety.
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TITLE 1il - CONSUMER BANKRUPTCY ISSUES

The "Period for Curing Default Relating to Principal Residence® provisions in section
301 of the bill permit the debtor to cure a default up until the completion of a foreclosure
sale under state law. It is provided that a debtor may cure a default and maintain payments
while the case is pending; or, in a case in which the last payment (on the original payment
schedule) is due before the date on which the final payment under the plan is due, may
provide for the payment of the claim pursuant to section 1325(a)(5) of the Code (which
protects a secured creditor that agrees to modification of its claim or whose allowed claim
the plan will pay in full). ‘ o

Section 302, entitled "Nondischargeability of Fine Under Chapter 13" amends section
1328(a)(3) of the Code to provide that in addition to "restitution” not being dischargeable,
neither is a criminal fine. ’

“Impairment of Exemptions" is the heading of section 303 which amends section
522(f) of the Code to allow debtors to avoid judicial liens on their exempt property to the
extent that the lien, along with senior liens, and the exemption, exceed the value of the
debtor’s interest in the property (if there were no liens). : ‘

The House Judiciary Committee’s analysis explains that the phrase “impair an
exemption® is currently not defined in the Code. Consequently, several court decisions have
reached results that, according to the analysis, were not intended by Congress. Therefore,
the purpose of the present change is to clarify this intent by providing “a simple arithmetic
test" to determine whether a lien impairs an exemption. The test to determine whether the
exemption is impaired is if the sum of 1) the lien, 2) all other liens on the property, and 3)
the amount of the exemption that the debtor could claim if there were no liens on the =~
property exceeds the value that the debtor’s interest in the property would have in the
absence of any liens. However, the amendment specifies that if the property is subject to

more than one lien, then any lien which has been avoided shall not be considered in the .
abovecalculation. : i i ‘

It is also specifically held that these provisions do not apply with respect to a
Jjudgment arising out of a mortgage foreclosure. |

Section 304 is a child support and alimony provision. First, section 101 of the
Bankruptcy Code is amended to define the term “debt for child support" to mean a debt for
child maintenance or support within the meaning of section 523(a)(5) of the Code.

Presently, the automatic stay provided by section 362(a) of the Code does not

prevent the continued collection of alimony, maintenance, or support from property that is
not property of the estate. This amendment expands that provision to include paternity
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actions or proceedings and the commencement of actions or proceedings to establish or
modify an order for alimony, maintenance, or support from property that is not property of
the estate. In order to fulfill the goals of alimony and support payments, a debt for these
obligations now is afforded seventh priority under section 507(a) of the Code, and the
priority, section is rearranged with the present seventh priority bumped down to eighth and
so on, consecutively. . R : * : *

The new, seventh priority pertains to claims for debts to a spouse, former spouse, or
child of the debtor; for alimony, maintenance or support payments for support of a spouse
or child in connection with.,a separation agreement,;‘.d‘ivqrce]dﬁec;ree, or other court order or
determination by an appropriate state or governmental body, or pursuant to a property
settlement agreement. The following debts are not included: a debt that is assigned,
voluntarily, by operation of law, or otherwise, to another entity or a debt that includes a
liabijity "designated as alimony, maintenance, or support, unless such liability is actually in
the nature of alimony, maintenance or support.” This language is borrowed in large part
from the current section 523(a)(5) of the Code.

To further effectuate the purpose of preventing avoidance of alimony and child
support payments, the bill amends section 522(f) of title 11, to provide that liens based on
debts for spousal or child maintenance payments arising from a separation agreement,
divorce decree or other court or governmental entity’s order or determination, or from a
property settlement agreement are not avoidable, except as outlined above in the
discussion concerning the priority section. -

Amendments also are made to: section 523(a) of the Code. Specifically, a new
paragraph (15) is added; making a debt arising from'a property settlement agreement
nondischargeable. The new paragraph (15) provides that a debt not of the kind specified in
paragraph (5) of section 523(a) (alimeny, maintenance, child support) that is incurred by the
debtor during or in conpection with a divorce or separation, or in connection with a
separation agreement or divorce decree or-other determination made in accordance with
state law by a.governmental unit will not be.discharged unless1) the debtor does not have
the ability to pay the debt from income or property of the debtor not reasonably necessary
to be expended for the maintenance or support of the debtor or a dependent of the debtor
and, if the debtor is engaged in a business, for the payment of expenditures necessary for
the continuation, preservation, and operation of such business; or_2) if discharging the debt
would result in a benefit to the debtor that outweighs the detrimental consequences to a
spouse, former spouse, or child of the debtor.

Subsection(c) of 523(a) is also amended to include a debt described in paragraph (15)
among those concerning which the creditor must timely initiate a court proceeding
requesting an exception to discharge. In other words, if the spouse, former spouse, or
child does not prevail on a complaint to determine the dischargeability of the debt, the
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obligation will discharged.

Section 547(c) is also amended to create a new paragraph (c)(7), (with the present (7)
being designated as (8)), which provides that the trustee may not avoid as preferential a
transfer which was a bona fide payment of a debt to a spouse, former spouse, or child of
the debtor for alimony or support payments under the same conditions, and with the same

exceptions as are provided in the amendments to sections 362, 507 and 522.

~ Subsection (g), entitled *Appearance Before Court," provides that a "child support

creditor, or its representative, shall be permitted to appear and intervene without charge" in
any bankruptcy proceeding in any bankruptcy or district court of the United States if such
representative or creditor files a form in the court that contains information detailing the
child support debt, its status, and “other characteristics.” This provision has the potential to
permit these claimants to litigate in.the bankruptcy courts wi’thcutpayment\ of fees. The
provision also permits, these “creditors or their representatives” to appear without regard to
*any special local court rule requirement for attorney appearances.” ‘

“Interest on Interest" is the subject of section 305. It amends the sections governing
contents of a plan under chapters 11, 12, and 13 of the Code by adding new subsections
providing that notwithstahding various specified sections of the Code pertaining to secured
claims and holders of claims, j.e., sections 506(b), 1129(a)(7), and 1129(b) 1225(a)(5), and
1325(a)(5), and if it is proposed in a plan to cure a default, the amount necessary to cure a
default under a plan shall Jibe determined by the underlying agreement and any applicable
nonbankruptcy law. The section by section analysis states that the intent of this provision
is effectively to overrule the decision of the Supreme Court in Rake v. Wade. This
amendment-applies only to agreements entered into after, enactment.

Section 306, Exception to Discharge,” amends section 523(a)(2) of title 11 to extend
the time during which, debts incurred for "luxury goods" are not dischargeable from the
present 40 days prior to filing to 60 days, increases the maximum amount not dischargeable
from $500 to $1,000; and increases from 20 days t6 60 days thé time during which-cash
advances obtained under an open end credit plan may be nondischargeable. -

Section 307 entitled *Payments Under Chapter 13," amends section 1326(a)(2) of the
Code to require the standing chapter 13 trustee to distribute payments “as soon as
practicable” after the plan is confirmed. The section by section analysis states that there are
varied times throughout the courts when these payments begin and that this section
clarifies the intent of Congress that these payments be made promptly, even prior to the
bar date for filing claims, but only if the trustee can provide adequate protection against
any prejudice to a later filing claimant caused by distributions prior to the bar date.
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"Bankruptcy Petition Preparers” is the title of section 308. It creates a new section
110 of the Bankruptcy Code which seeks to address the "bankruptcy mills" problem
(presently being felt so acutely by the Central District of California). The bill provides that
bankruptcy petition preparers are not authorized to execute documents on behalf of the
debtor andshall ‘not do so. Bankruptcy petition preparers also are prohibited from using
the term “legal’ or similar terms in advertisements and must not advertise under any
category that uses the word "legal* or similar terms. T

Bankruptcy petition preparers are not permitted to collect or receive payment from
or on behalf of the debtor for courtfees.” Within ten days after a petition has ‘been filed, a
bankruptcy petitiofi-preparer will'be required to file, under penalty of petjury, a declaration
which discloses ‘any fee received from or on behalf of the debtor within the 12'months
prior to the filing of the'petition, and any unpaid fée charged to the debtor. It is' further
provided that the;court shall disallow and order the immediate ‘tirnover to the trustee of
‘ abové which the court finds'to be in‘excess of the value of the services
for the documerits which were preparéd. A debtor, the trustee, a creditor, or the U. S.
trustee may file a motioniséeking'su 3

g stich/an ofdet: An individual debtor may exempt any
funds so recovered under section Szz(b) of the Code.

Each of :tjhewabbve-référenced*iw‘p%visio:ffn‘s‘ provides for a fine of up to $500 for a
violation. R . |

The amendments provide a cause of action for damages arising from the negligence
or disregard of 'the bankruptcy petition preparer and the failure of the preparer to file
bankruptcy papers, specifically including the papers listed in section 521(1) of the Code.
Additionally, if a bankruptcy petition preparer is found liable for damages, such preparer
shall be required to pay a trustee or a creditor reasonable attorneys’ fees and costs. An
action for injunctive relief also can be filed by a debtor, the U.S. trustee, a creditor, or the
trustee. 'Attorhidy's fees also may béiawarded to a debtor, a trustee, or a creditor who is
successful in obtaining an injunctiofi. The provision‘also explicitly states that such an award

is to be paid.by:the-bankruptcy petition preparer.

A petition preparer is required to show the preparer's name, address, and 'social
security number on the-petition. A preparer is required to sign the document and furnish a
copy of the petition to the debtor when the “petiti‘on is filed. Titles 11 and 18 are amended
to provide criminal penalties for willful disregard of bankruptcy rules or laws. ‘Past versions
of this amendment have permitted fees only for "typing" service. The reference to typing
has been deleted and the reference is now simply to services. ‘

b 1. : ‘

Section 309, “Fairness to Condominium and Cooperative Owners," amends section

523(a) of the'Code to provide that post bankruptcy condominium or cooperative housing

owners' association fees, payable for a time in which the debtor occupied the unit, or
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received rental payments, are not dischargeable.

Section 310 is titled "Nonavoidability of Fixing of Lien on Tools and Implements of
Trade, Animals, and Crops." This amendment seeks to substantially modify the Owen v.
Owen decision issued last term by the Supreme Court regarding lien avoidance. The
provision would amend section 522(f) of title 11 to provide that the fixing of a lien cannot
be avoided if the lien is a nonpossessory, nonpurchase money security interest in tools of
the trade or farm animals or crops and state law either permits a debtor to claim
exemptions without limitation in amount or prohibits avoidance of the lien. This provision
affects only the value exceeding $5,000. *

“Conversion of Case Under Chapter 13" is the title of section 311 of the bill. It
amends section 348 of the Code to provide that when a chapter 13 case is converted to
another chapter, the property of the estate consists of property of the estate as of the date
of the filing of the petition and remaining in the possession or control of the debtor, and
that valuations of property and allowed secured claims will apply in the converted case,
with the allowed secured claims reduced to the extent that they have been paid in
accordance with-the chapter 13 plan. It is also provided that if the debtor converts a
chapter 13 case in-bad faith, then the property in the converted case shall consist of the
property of theiestate as of the date of the conversion. ‘

Section 312 is entitled “Bankruptcy Fraud" and occupies a section of this Act instead
of an entire title as in the earlier versions of the bill. This section amends chapter 9 of title
18, United States Code (the criminal code), the chapter labeled “Bankruptcy." The
amendments to section 152 of title 18, entitled *Concealment of assets; false oaths and
claims; bribery," are relatively minor and include listing the U.S. trustee among those from
whom assets cannot be concealed. The bill also takes the present restrictions, generally,
and sets them up in.a numbered paragraph system. ‘ ‘

—===—Section-153-of title 18, pertaining to "Embezzlement” against the estate is amended
to clarify and enlarge the categories and persons covered by this section. Specifically, the
section applies to a person whose participation in the administration of the estate, as a
trustee, custodian, marshal, attorney, or other officer or agent, employee “or other person
engaged by such an officer to perform a service" affords that person access to property or
documents belonging to the estate. ‘

"Adverse interest and conduct of officers” is the title of section 154 of title 18, and
the amendments to this section include establishing violations for refusing to permit the
U.S. trustee to have a reasonable opportunity to inspect documents and accounts.

A new section 156 is added, titled, "Knowing disregard of bankruptcy law or rule"
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which defines a "bankruptcy petition preparer" as someone other than the debtor’s attorney,
or an employee of the attorney, who prepares for compensation a document for filing. ‘A
*document for filing" is defined as a petition or any other document prepared for filing by a
debtor in a bankruptcy court or in a district court. The amendment further provxdes that if
a case is dismissed because of a knowing attempt by the bankruptcy petition. preparer to
disregard any title.11 or bankruptcy rule requirement, then the preparer “shall be'fined
under this title;.imprisoned not more than 1 year, or. both Thxs sectlon does not specnfy
the amount of the fine. ‘ Co g : : : N

The ﬁ‘na] amendment to chapter 9 of title 18 is the addition of a new section 157
entitled "Bankruptcy fraud.", Briefly, the section provides that anyone who, having devised
or intending to devise a scheme or artifice to defraud, files a bankruptcy petition or any
document in a bankruptcy proceeding, or makes a false or fraudulent representation or
promise concerning a bankruptcy case, before or after the filing of a petmon shall be fined
or imprisoned for 5 years or: less, or both. - Again, no specific.fine amount is given.
Language pertammg to “intent" Wthh had been opposed by the Department of Justlce was
deleted. - G

Section 313 is titled "Protectlon Against Discriminatory Treatment lof Applications
for Student Loans," and amends section 525 of the Bankruptcy Code to'add a new
subsection; prohibiting denial of a student loan, grant, guarantee, or loan insurance because
the apphcant is or has been a debtor or has been 1mbankruptcy, or has been associated
with a debtor or person in bankruptcy, or was insolvent, or has not paid a debt that is
dischargeable under title 11 or that was dxscharged‘ A‘under the Bankruptcy Act.”

»

TITLE IV - GOVERNMENTAL BANKRUP’I‘(N ISSUES

Section 401, "Exception From Automatlc Stay for Post-Petat;on Property Taxes
provides an exception to the automatic stay for postpetition property taxes. Spécifically,
the automatic stay would no longer prevent the creation or perfecuon of a statutory lien for
such taxes by a locality. :

To eﬁ‘ect this change, this section amends section 362(b) of the Code to create a
new paragraph 18. This is not correct. To create the correct paragraph number, this
section needs to rectify incorrect numbering created by the Omnibus Budget Reconciliation
Act of 1990, Pub. Law No. 101-508. Title Ill of the above-referenced Act, entitled the
*Student Loan Default Prevention Initiative Act of 1990," amended section 362(b) by creating
new paragraphs (14), (15), and (16), concerning swap agreements. Thus, the present bill
should redesignate the paragraphs added by the Omnibus Budget Reconciliation Act of 1990
as paragraphs (15), (16), and (17), respectively, before adding the new paragraph (18). If left
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as is, we will have two (14)'s, one (15), one (16), no {17), and one(18).

Section 402 is entitled "Municipal Bankruptcy,” and seems to stem from the dispute
that arose over the chapter 9 filing by the City of Bridgeport, Connecticut, and other
proposed filings by major cities. This section amends section 109 to require a municipality
to be "specifically authorized, in its capacity as a municipality or by name," as opposed to
the present requirement of being “generally authorized" to be a debtor under chapter 9 of
the Bankruptcy Code.

TTLE V - TECHNICAL CORRECTIONS

There are 16 pages of technical corrections which will be reviewed at a later date.

TITLE VI - BANKRUPTCY REVIEW COMMISSION

Entitled the “National Bankruptcy Review Commission Act,” this title establishes a
nine-member National Bankruptcy Review Commission, with a two-year mandate to 1) study
and investigate issues and problems relating to the Bankruptcy Code; 2) evaluate the
advisability of proposals and current arrangements regarding such issues and problems; 3)
prepare and submit a report to the Congress, the Chief Justice, and the President, in
accordance with the above-referenced directives; and 4) to solicit divergent views of all
parties concerned with the operation of the bankruptcy system. An interesting insertion
made at the last minute is a provision which prohibits Members of Congress and officers
and employees of the executive branch from serving on the Commission.

The members of the Commission are to be appointed as follows: three by the
President, one to be designated by the President as the chairman; one by the President pro
tempore of the Senate; one by the Minority Leader of the Senate: one by the Speaker of the
House of Representatives; one by the Minority Leader of the House of Representatives;
(prior versions had called for 2 appointments by the President pro tempore of the Senate,
with one from each political party); and two by the Chief Justice. ‘

The first appointments shall be made within 60 days after enactment, and the first
meeting of the Commission shall be held 210 days after enactment.

The Commission is authorized to hold hearings, take testimony, and receive
evidence. The Commission is also authorized to secure “directly from any Federal
department, agency, or court" information it deems necessary to carry out its function.

Upon the request of the chairman of the Commission, a chief judge of a federal court shall
furnish information to the Commission.
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The Commission’s report is to be submitted not later than two years after the date
of the Commission’s its first meeting. The report is required to contain a detailed =~ N
statement of the Commission's findings and conclusions, as well as its recommendations for -
legislative or administrative action. The Commission ceases to exist 30 days after
submitting its report. ‘An appropriation of $1;500,000 is provided for the Commission. !

-
i ‘ . o |
TITLE VII - SEVERABILITY; EFFECTIVE DATE; ‘ :
APPLICATION OF AMENDMENTS -
Section 701 is the severability section. s
Section 702 is titled “Severability; Effective Date; Application of Amendments" and ]

states that except as otherwise provided, the Act shall take effect on the date of enactment,

i.e., the day the President signs the bill. -

The specific exceptions to the effective date are: section 111 (supplemental,
*Manville-type,” injunctions) which contains a detailed effective date subsection; section 113 M
(sovereign immunity) and section 117 (additional trustee compensation) which are )
specifically stated to apply to cases commenced under title 11 "before, on, and after the
date of the enactment." (NOTE: Section 117 itself explicitly provides that the $15 increase M
shall NOT take effect until one year after enactment. The applicability referred to above L
concerns the imposition of new fees). Additionally, certain lease provisions affected by
section 201 (Aircraft Equipment and Vessels; Rolling Stock Equipment) shall apply to
pending cases. -Finally, the provisions of section 305 (interest on interest) are held to apply -
only to agreements entered into after the date of enactment. ‘
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ADMINISERA V5 xcjﬁ OF THE
DIRECTOR %y &
v o, © FRANCIS F. SZCZEBAK
CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 CHIEF

BANKRUPTCY JUDGES DIVISION
ASSOCIATE DIRECTOR

October 31, 1994

MEMORANDUM TO: SUBCOMMITTEE ON FORMS, ADVISORY COMMITTEE ON
BANKRUPTCY RULES

SUBJECT: Revisions to Bankruptcy Forms Required by 1994 Act

The Bankruptcy Reform Act of 1994, enacted on October 22,
1994, contains many provisions that require amendments to the
Official Bankruptcy Forms as well as to the Federal Rules of
Bankruptcy Procedure. Accordingly, there will be a special
meeting of the Subcommittee on Forms preceding the special
meeting of the Advisory Committee on Bankruptcy Rules that is
scheduled for December 8 and 9 in Washington, D.C. The forms

subcommittee will meet on the afternoon of December 7.
Several forms seem to need amending most urgently:

e Form 10, Proof of Claim, to add the new priority for
alimony and child support, renumber the tax priority, and
increase the stated maximums for the wages and customer
deposit priorities;

® Form 6, Schedule E, Creditors Holding Unsecured Priority
Claims, to add the new priority and renumber the existing

seventh and eighth priorities;

® Forms 16A-C, the captioné, to ensure that the debtor’s
address and taxpayer identification number appear on all
notices;

e Forms 9A-I, the meeting of creditors notices, to add the
extended claims filing period afforded to "a governmental
unit," and consider whether changes are needed to the
information provided about the claims filing deadlines;

@ Form 17, the Notice of Appeal, to provide for appeal to a
bankruptcy appellate panel, for the appealability of
exclusivity orders, and for an election concerning the
hearing of an appeal by a district court rather than a
bankruptcy appellate panel;
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® Form 1, Voluntary Petition, to add a signature box for a hi
"bankruptcy petition preparer" and, possibly, to provide for
the identification of a "small business" in a chapter 11 M
case and, once identified, for election of special small L
business treatment by'the debtor, and

S ‘ —_
® Form 18, Discharge, to addinew paragraph (15) to those ?J
debts that are discharged unless determined otherwise by the "
court. . —_
. In addition, there may be further amendments the kJ
subcommittee will want to consider, such as adding signature
boxes for a "bankruptcy petition preparer"” to Form 3 (application ™
to pay filing fee in installments), Form 6 (schedules), Form 7 X
(statement of financial affairs), and Form 8 (statement of -
intention). The subcommittee also may want to consider whether a ‘
debtor in a "single asset real estate™ case should be required to [}

disclose’its status in"either the petition, the statement of
financial affairs, or both.

The subcommittee also may need to review statutorily
required changes to the Director’s (unofficial) form for a
reaffirmation’ agreement and the discharge orders for joint cases
under chapter'!7 and for chapter 12 and chapter 13 cases. The
subcommittee also will need to consider an "appearance" form to
be filed by a child support creditor or such creditor’s
representative under section 304(g) of the 1994 Act.

There may be additional forms affected by the new law that

e

]

]

[

are not mentioned. I am sending this memo also to every member B
of the Advisory Committee so that the. subcommittee can have the L
benefit of any suggestions of other forms an Advisory Committee
member may see as needing amendment. 'As you review the 1994 Act, -
please keep the forms in mind and let me know of any that should u
be added to the list of forms to be amended. o o
In order to afford the Advisory Committee a reasonable B
opportunity to review the proposed amendments to the forms; the— |
package of proposed forms amendments will be included in the
agenda materials for the Advisory Committee meeting and mailed to ™
the members in advance. Changes made to this package by the ¥
subcommittee on December 7 will be described and “"corrected" -
copies of forms made overnight for distribution at the Advisory —
Committee meeting. : yj
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Lastly, although there may not be time at the special
meeting to address the ongoing work of the subcommittee, members
who have completed previously assigned drafting work may want to
circulate their drafts as soon as possible. I would be happy to
collect, copy, and forward your drafts to all subcommittee
members along with the material for the special meeting.

Patr S. Channon
Senior Attorney
Bankruptcy Judges Division

cc: All members of the Advisory
Committee on Bankruptcy Rules
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