
L

AL
ADVISORY COMMITTEE

ON
BANKRUPTCY RULES

Washington, D.C.
December 8-9, 1994

r
L

L

L

rL



!Ii

J

L

7,J

H

H

L
H
F

71

L

I

. I

H"

Bj
H

S,

7l

L



ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of December 8-9, 1994

Administrative office of the U.S. Courts
Washington, D.C.

1. Amendments to the Federal Rules of Bankruptcy Procedure
relating to the Bankruptcy Reform Act of 1994. [Materials:
Reporter's memorandum dated 11/7/94, and reference documents
cited therein.]

2. Amendments to the Official Bankruptcy Forms relating to the
Bankruptcy Reform Act of 1994. [Materials: Patricia
Channon's memorandum dated 10/31/94, plus additional
materials to be mailed separately.]

3. Amendments to Director's forms relating to the Bankruptcy
Reform Act of 1994. [Materials: to be mailed separately.)
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED RULE AMENDMENTS TO CONFORM
IHa1 TO THE BANKRUPTCY REFORM ACT OF 1994
Lo

DATE: NOVEMBER 7, 1994

The Bankruptcy Reform Act of 1994 (Pub. L. 103-394, 108

Stat. 4106) was signed into law by the President on October 22,

1994. With few exceptions, the amendments to the Bankruptcy Code

and title 28 of the U.S. Code made by the Reform Act are

effective in bankruptcy cases commenced on or after the date of

enactment. Several provisions of the Reform Act have caused

certain Bankruptcy Rules and Official Forms to be inconsistent

with the Bankruptcy Code and title 28. In addition, there are

certain Rules and Forms which -- although not inconsistent with

the statutory changes -- should be amended or expanded to better

implement the new law. For your convenience, a copy of the

Reform Act is enclosed.

I reviewed the Reform Act for the purpose of identifying

those provisions that mayfwarrant amendments to the Bankruptcy

Rules or the Official Forms. The purpose of this memorandum is

to identify and discuss the Rules that should be reviewed by the
Committee and to suggest specific language changes. The needed

changes to the Official Forms will be discussed in a separate

memorandum.

Two provisions of the new legislation directly affect the

Bankruptcy Rules, but do not require any action by the Committee.

First, 28 U.S.C. § 2075 has been amended to make all Bankruptcy



Rule amendments effective on December 1 of the year in which they

are promulgated by the Supreme Court. This conforms to the K
effective date for the other 'federal rules. Second, Rule 7004 is

amended by adding a new Rule 7004(h) that requires, with certain i

exceptions, service by certified mail on insured depository

institutions.

In view of the time required for completing the rules 7
amendment process, the Committee may want to consider adopting

"suggested interim rules" for adoption as local court rules

pending the promulgation of amendments to the Bankruptcy Rules.

This was last done in 1987, when suggested interim rules and fly

forms were adopted by the Advisory Committee to provide

procedures to implement the new Chapter 12 of the Code. To

assist the Committee in making this determination, I prepared a

draft of suggested local rules (which are modeled after some of

my proposals for amending the national rules). These proposals

for suggested interim rules are attached as Appendix A to this

memorandum.

The topics covered in this memorandum -- based on statutory

changes -- include (1) notice to creditors, (2) election of

chapter 11 trustee, (3) filing proofs of claim, (4) small

business cases, (5) appeals, (6) jury trials, and (7)

applicability of rules in North Carolina and Alabama.

L
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(1) NOTICE TO CREDITORS

Section 225 of the Reform Act amends section 342 of the Code

to provide that notices required to be given by a debtor to

creditors must contain the name, address, and taxpayer

identification number of the debtor (although failure to do so

does not invalidate the notice). The new section 342(c) provides

as follows:

"(c) If notice is required to be given by the debtor to
a creditor under this title, any rule, any applicable

lF law, or any order of the court, such notice shall
contain the name, address, and taxpayer identification
number of the debtor, but the failure of such notice to
contain such information shall not invalidate the legal
effect of such notice."

The legislative history of this section found in the

Congressional Record on October 4th states:

"The Committee anticipates that the Official Bankruptcy
Forms will be amended to provide that the information
required by this section will become a part of the caption
on every notice given in a bankruptcy case."

Rule 2002 governs notices to creditors and others. Although

Rule 2002 requires "the clerk or some other person as the court

may direct" to send certain notices to creditors, and the

amendment to Code section 342- app ies-b-nly-to notices that are

given "by the debtor," it is common for chapter 11 debtors to

mail these notices. In addition, as mentioned above, the

legislative history indicates an intent that every notice in a

bankruptcy case contain the specified information, including the

address of the debtor. Therefore, the Committee should consider

whether all notices under Rule 2002 (whether given by the clerk

or the debtor) should contain the information listed in section

3
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342(c) -- rather than only those notices "given by the debtor."

I suggest that the Committee consider three alternatives for 
7

implementing the statutory change to section 342:

(1) Alternative 1: Do Not Amend the Rules. One alternative K

is for section 342(c) to speak for itself. The Rules are not

inconsistent with section 342(c) and no change is mandated. Lt

(2) Alternative 2: Amend Rule 2002(n) only to the extent

required by section_342(c). The following amendment to Rule

2002(n) could be made to conform to the 1994 amendment to section L

342:

Rule 2002. Notices to Creditors, Equity Security Holders, J

United States, and United States Trustee

* * * *

1 (n) CAPTION. The caption of every notice given under

2 this rule shall comply with Rule 1005. The caption of every

3 notice required to be aiven by the debtor to a creditor

4 shall include the information required to be in the notice

5 by § 342(c) of the Code.

COMMITTEE NOTE

Rule 2002 (n)--i-s- amended to conform to the 1994-

amendment to § 342 of the Code. As provided in

§ 342(c), the failure of a notice given by the debtor

to a creditor to contain the information required by

§ 342(c) does not invalidate the legal effect of the

notice.

(3) Alternative 3: Amend Rule 1005 to require the

information specified in section 342(c) in the caption of every

notice -- whether given by the clerk or the debtor. The E
4



Committee may want to implement the statement contained in theCongressional Record by requiring that every notice contain the
information set forth in section 342(c). If so, an amendment toRule 1005 should accomplish that.

Rule 2002(n) requires that "every notice given under thisrule shall comply with Rule 1005 [caption for the petition]."r Rule 1005 requires that the caption of the petition include the
debtor's name, social security number, and taxpayer's
identification number, but does not require that the address be
included. The Committee should consider amending Rule 1005 toinclude the address. It is interesting to note that, although
Rule 1005 does not require the address to be included in the
caption, the debtor's address is currently included in Official
Form 1 (voluntary petition) and Official Form 5 (involuntary
petition) Therefore, by amending Rule 1005 (caption of
petition), no change will be made to petitions -- only notices
will be affected (which is the sole purpose of making this
amendment).

The Committee should consider the following amendment to
Rule 1005 [bracketed language is optional]:

Rule 1005. Caption of Petition (and Notice]
The caption of a petition commencing a case under the2 Code [and of a notice diven under Rule 2002] shall contain

3 the name of the court, the title of the case, and the docket4 number. The title of the case shall include the name,
5 addr~ss, social security number and employer's tax

5



6 identification number of the 
debtor and all other names 

used

7 by the-debtor within 
six years before filing the petition. 

]

8 If the petition is not filed by the debtor, 
it shall include

9 all names used by 
the debtor whichare 

known to petitioners.

10 
COMMITTEE NOTE

11 
This rule is amended 

to require that the 
captionf

12 of the petition include 
the debtor's address. 

This

13 amendment is consistent 
with Official Form 

1 (Voluntary

14 Petition) and Official Form 5 
(Involuntary Petition)

15 which presently include 
the debtor's address.

16 
Rule 2002(n) requires that the caption 

of a notice K
17 given under Rule 2002 

comply with Rule 1005.

18 [Accordingly,, the title 
and text of-this rule 

is

19 amended to clarify 
that it applies to notices 

under

20 Rule 2002. In additions Therequirement that the 
K

21 caption contain the 
debtor's address is consistent with

22 § 342(c),of the Code, 
as amended by the Bankruptcy 

r
23 Reform Act of 1994, 

which provides that 
a notice given

24 by the debtor to a creditor 
shall contain the debtor's

25 address. As provided in § 342(c), 
the failure of a

26 notice given by the 
debtor to a creditor 

to contain the

27 information required 
by § 342(c) does not invalidate

28 the legal effect of 
the notice.

L
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(2) ELECTION OF CHAPTER 11 TRUSTEES

I Section 211 of the Reform Act amends section 1104 of the
l

Code to permit creditors to elect a trustee in a chapter 11 case

if a timely request for an election is made.

The new statutory language, which is included in section

1104(b), includes the following:

I [01n request of a party in interest made not later
than 30 days after the court orders the appointment of a
trustee under subsection (a), the United States trustee

ram shall convene a meeting of creditors for the purpose of
electing one disinterested person to serve as trustee in the
case. The election of a trustee shall be conducted in the
manner provided in subsections (a), (b), and (c) of section
702 of this title."

The Reform Act also redesignated section 1104(b) and (c) as

section 1104(c) and (d). However, these redesignated subsections

were not amended, which leaves me with a little confusion. As

amended, section 1104(b) provides for the election of a

disinterested person to serve as trustee, and section 1104(d)

provides that: "If the court orders the appointment of a trustee

or an examiner... then the United States trustee, after

consultation with parties in interest shall appoint, subject to

the court's approval, one disinterested person other than the

United States trustee to serve as trustee or examiner, as the

case may be, in the case." I assume (which is always dangerous)

that, if there is an election under section 1104(b), the

provisions of section 1104(d) do not apply to the selection of

the person to serve as trustee, but that the person elected must

be approved by the court to make sure that he or she is

disinterested. A comparison of section 702(b) ("creditors may

7



elect one person") and the new section 1104(b) ("electing one

disinterested person to serve as trustee") is revealing. In 7
chapter 7 cases, any person may be elected and there is no role

for the court in approving that person. But in chapter 11, then

person elected should have to file the same kind 
of affidavit

regarding connections to the debtor; creditors and other 
parties Jo

that must be filed by a person appointed by the Unites 
States

trustee under section 1104 (d). The legislative history does not

help. I drafted the proposed amendments set forth below 
based on

this assumption.

I also think that the statute is unclear as to what happens

during the period after the court orders the appointment of 
a 7

trustee and before the election. If an election is requested,

does the United States trustee appoint a trustee under § 1104(d) 
7

to serve until a person is elected under § 1104(b)? 
There is no

provision in § 1104 that is analogous to the interim trustee

provisions applicable in chapter 7 cases (see § 701). However, 7
the appointment of a trustee in a chapter 11 case 

is a rare event

that _nya 
foud oLe

ttonly happens if the debtor in possession is found to be m

incompetent or dishonest. Thirty days may be too long to go

without a trustee. If a creditor requests an election on the L

29th day, and a meeting of creditors is called for 20 days 
later,

it could be at least 7 or 8 weeks before the trustee 
begins to

serve. Therefore, I think that the more reasonable C

interpretation of the statute is that the United States 
trustee

should appoint a trustee under § 1104(d) (after consultation with

8 7



parties in interest) as soon as practicable after the court

orders the appointment of a trustee, and that the trustee would

serve unless and until another person is elected by the

creditors. This would be analogous to the election of a chapter

7 trustee who, upon election, replaces the interim trustee.

The Committee may take the position that this question

[Should the U.S. trustee appoint a trustee to serve until the

election is held?] involves statutory construction and should be

left to the courts. Alternatively, the Committee may take the

ir" position that the Rules should clear up any ambiguity by

providing that a trustee appointed under § 1104(d) shall serve

I7 unless and until a another person is elected. I favor the second

position. In any event, I drafted proposed amendments in a
Lgo manner that accommodates both alternatives (with optional

language in brackets).

Section 702 governs election of chapter 7 trustees. The new

language in § 1104 states that the election of a chapter 11

trustee "shall be conducted in the manner provided in subsections

(a), (b), and (c) of section 702 of this title." However-,-t-he-----

procedures regarding chapter 7 trustee elections are found in

Rule 2003(b) (3) and (d), as well as in § 702(a)-(c) of the Code.

The Committee should consider amending Rule 2007.1 to provide

that these same procedural rules are applicable with respect to

K chapter 11 trustee elections. In addition, the Committee should

decide whether the amended Rule 2007.1 should make Rule 2006
(Solicitation and Voting of Proxies in Chapter 7 Liquidation

9
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Cases) applicable in chapter 11. If so, should chapter 11

committees havethe right to solicit proxies focr this purpose

(they cannot solicit proxies to vote on a plan)?

The Committee's task in this area is more complicated than

merely conforming the rules to statutory changes. I offer the

following draft for discussion,.purposes:

L.
Rule 2007.1. Appointment of Trustee or

Examiner in a Chapter 11 Reorganization Case K
1 (a) ORDER TO APPOINT TRUSTEE OR EXAMINER. In a chapter

2 11 reorganization case, a motion for an order to appoint a K
3 trustee or an examiner pursuant to § 1104(a) or § 11044(b)

4 1104(c) of the Code shall be made in accordance with Rule K
5 9014. '

6 (b) ELECTION OF TRUSTEE.

7 (1) Request for an Election. A request to convene

8 a meeting of creditors for the purpose of electing a

9 trustee in a chapter 11 reorganization case shall be I

10 filed and transmitted to the United States trustee in K
11 accordance with Rule 5005 within the time Prescribed by "

12 § 1104(b) of the Code. rPending court approval of the K
13 person elected, a person appointed trustee under

14 § 1104(d) shall serve as trustee.] L

15 (2) Manner of Election and Notice. An election of C

16 a trustee under § 1104(b) of the Code shall be LI

17 conducted in the manner provided in Rules 2003(b) (3) 7
LJ

18 and 2006. Notice of the meeting of creditors convened

10 L



19 under § 1104(b) shall be aiven as provided in Rule

K 20 2002. A proxy for the purpose of voting in the

21 election may be solicited by a committee appointed

b 22 under § 1102 of the Code and by any other party

f 23 entitled to solicit a proxy under Rule 2006.

24 (3) Application For Appointment and Resolution of

K 25 Disputes. If it is not necessary to resolve a dispute

26 regarding the election or if all disputes have been

27 resolved by the court, the United States trustee shall

as 28 promptly file an application for the appointment of the

Ad 29 elected person under subdivision (c) of this rule. If

F 30 it is necessary to resolve a dispute regarding the
L.

31 election, the United States trustee shall promptly file

K 32 a report informing the court of the dispute. If no

33 motion for the resolution of the dispute is filed

L. 34 within 10 days after the date of the creditors, meeting

2' 35 called under § 1104(b) of the Code, a person appointed

36 by the United States trustee in accordance with

37 § 1104(d) and subdivision (c) of this rule shall serve

ok 38 as trustee.

L- 39 4b+ (c) APPROVAL OF APPOINTMENT. An order approving

40 the appointment of a trustee elected under § 1104(b) or

41 appointed under § 1104(d), or the appointment of an examiner

42 pursuant to O 1104(c) under § 1104(d) of the Code, shall be

43 made only on application of the United States trustee-r. The

44 application shall state statin the name of the person

11
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45 appointed, the namc3 of the parties in intercst with whom

46 the United State tru3tee cnsulted regarding the i

47 appointment, and, to the best of the applicant's knowledge,

48 all the person's connections with the debtor, creditors, any I 3

49 other parties in interest, their respective attorneys and F
50 accountants, the United States trustee, and persons employed

51 in the office of the United States trustee. Unless the

52 person has been elected under § 1104(b)/ the application

53 shall state the names of the parties in interest with whom E
54 the United States trustee consulted regarding the F
55 appointment. The application shall be accompanied by a

56 verified statement of the person appointed setting forth the F
57 person's connections with the debtor, creditors, any other

58 party in interest, their respective attorneys and L
59 accountants, the United States trustee, and any person

60 employed in the office of the United States trustee. A

COMMITTEE NOTE F
This rule is added to implement the 1994 amendments

to § 1104 of the Code regarding the election of a
trustee in a chapter 11 case. __ ____

The procedures for reporting disputes to the court
and the time limit for filing a motion to resolve any
disputes derive from similar provisions Rule 2003(d)
applicable in chapter 7 cases. Because the person
elected must be "disinterested," the United States
trustee must file an application for court approval of L
the elected person in accordance with Rule 2007.1(c).

In addition to the above amendments to Rule 2007.1, the

Committee should consider the following amendment to Rule

2002(a):

12 V



Rule 2002. Notices to Creditors, Equity Security Holders,
United States, and United States Trustee

1 (a) TWENTY-DAY NOTICES TO PARTIES IN INTEREST. Except

2 as provided in subdivisions (h), (i) and (1) of this rule,

3 the clerk, or some other person as the court may direct-

4 directs, shall give the debtor, the trustee, all creditors

7 5 and indenture trustees at least not less than 20 days' Oays

1 6 notice by mail of (1) the meeting of creditors under

go 7 pursuant to § 341 or § 1104(b) of the Code; * * * *

COMMITTEE NOTE

Paragraph (a) (1) is amended to include notice of a
meeting of creditors convened under § 1104(b) of the
Code for the purpose of electing a trustee in a chapter
11 case. The court for cause shown may order the 20-
day period reduced under Rule 9006(c)(1).

L.
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(3) FILING PROOFS OF CLAIM

We recently published for comment proposed amendments to X

Rule 3002 to conform to section 726 of the Code. In view of

section 213(a) of Reform Act, which amends section 502(b) of the 7
Code, further amendments to Rule 3002 should be made. The new

section 502(b)(9) of the Code provides that, upon objection to a

proof of claim, the claim shall be allowed except to the extent 7
that:

"proof of such claim is not timely filed, except to the L
extent tardily filed as permitted under paragraph (1),

(2), or (3) of section 726(a) of this title or under

the Federal Rules of Bankruptcy Procedure, except that

a claim of a governmental unit shall be timely filed if

it is filed before 180 days after the date of the order

for relief or such later time as the Federal Rules of

Bankruptcy Procedure may provide,."

Rule 3002(c), which governs the time for filing a proof of

claim, should be amended to make the rule consistent with the new

180-day bar date for claims of a governmental unit. The current 7
version of the Rule imposes an earlier bar date.

I also think that we should delete the new proposed Rule

3002(d) that was published for comment. The proposed subdivision

provides as follows: - to

"(d) Notwithstanding subdivision (a) of this rule, if a

creditor files a proof of claim in a chapter 7 case

after the expiration of the time for filing the proof

of claim prescribed in subdivision (c) of this rule,u

the creditor, as the holder of an unsecured claim proof

of which is tardily filed, is entitled to receive a

distribution to the extent provided under section 726

of the Code." 7
This subdivision was designed to clarify that tardily filed

claims may be allowed for the purpose of receiving a distribution

14
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under section 726. This is now accomplished by the new section

502(b)(9) which provides that the holder of a tardily filed claim

is entitled to receive a distribution under-section 726(a)(1)-

(3). Therefore, the published proposed new Rule 3002(d) merely

duplicates the statute and should be eliminated.

La I recommend that the Committee consider the following

amendments to Rule 3002:

Rule 3002. Filing Proof of Claim
or Interest

1 (a) NECESSITY FOR FILING. An unsecured creditor

2 or an equity security holder must file a proof of claim

3 or interest in accordanee with this ele for the claim

4 or interest to be allowed, except as provided in Rules

5 1019(3), 3003, 3004 and 3005.

6 * * * *

7 (c) TIME FOR FILING. In a chapter 7 liquidation,

8 chapter 12 family farmer's debt adjustment, or chapter

9 13 individual's debt adjustment case, a proof of claim

10 shall b- filed within is timely filed if it is filed no

11 later than 90 days after the first date set for--the-

12 meeting of creditors called pursuant to § 341(a) of the

13 Code, except as follows:

14 (1) A proof of claim filed by a governmental

15 unit is timely filed if it is filed before

16 180 days after the date of the order for

e 17 relief. On motion of the United States, a

18 state, or subdivision thereof before the

15



19 expiration of such period and for cause

20 shown, the court may extend the time for X 1
21 filing of a claim by the United States, -state

22 or subdivision thereof-. Wi

23****

24 (6) In a chapter 7 liquidation case, if a-

25 surplus remains after all claims allowd hazev

26 been paid in full, th e court may grant an

27 xteonsion of time for the filing ef elaims

28 against the surplus not filed within the time l

29 herein above prescribed.

COMMITTEE NOTE

1 The amendments are designed to conform to
2 §§ 502(b) (9) and 726(a)of the Code as amended by the
3 Bankruptcy Reform Act of 1994.

4 The Reform Act amended § 726(a) (1) and added
5 § 502(b) (9) to the Code to govern the effects of a
6 tardily filed claim. Under § 502(b) (9), a tardily
7 filed claim must be disallowed if an objection to the
8 proof of claim is filed, except to the extent that
9 holder of a tardily filed claim is entitled to

10 distribution under § 726 (a) (1), (2), or (3).

11 The phrase "in accordance with this rule" is
12 -_~deleted from Rule 3002(a) to clarify that the effect of
13 filing a proof of claim after the expiration of the
14 time prescribed in Rule 3002(c) is governed by
15 § 502(b) (9) of the Code, rather than by this rule. L

L

L
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(4) SMALL BUSINESS CASES

7 Section 217 of the Reform Act amends the Code by adding a
new definition of "small business" (business with noncontingent
liquidated debts not exceeding $ 2 million, excluding real estate
operators). It also contains the following special provisions

L for chapter 11 cases in which the debtor is a small business:
7 (1) The Reform Act amends section 1102(a) to give the court

discretion to order that a creditors' committee not be
appointed. Apparently, this provision applies whether

or not the small business "elects" to be treated as a
small business (although the legislative history in the

Congressional Record indicates that this applies only
if the debtor so "elects"). I do not think that this

L provision requires any rule'amendments.

(2) The Reform Act amends section 1121 by adding a new
section 1121(e) that applies special time limits for
filing a plan if "the debtor is a small business and

elects to be considered a small business." In such a
case, only the debtor may file a plan unt i

days after the order for relief (the exclusivity period
is 120 days for other debtors). It also provides that
"alll plans shall be filed within 160 days" after the
order for relief (in other cases, there is no time

limit for filing a plan after the exclusivity period

expires). Both of these periods may be reduced or
increased by the court. I do not think that any rule

l 
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amendments are required with respect to this provision.

(3) Section 1125 is amended to provide special provisions K
governing disclosure statements -- but only if "the

debtor has elected under section 1121(e) to be

considered a small business." These provisions, which z
I believe do require rule amendments, are:

(a) "The court may conditionally approve a 7
disclosure statement subject to final approval

after notice and a hearing." Because the new l,

statute uses the phrase "after notice and a

hearing," any new rules or amendments governing

final approval of a disclosure statement should 7

not require an actual hearing unless an objection

is filed. See section 102 of the Code. L
(b) Votes may be solicited based on the Kl

conditionally approved disclosure statement as

long as the debtor provides adequate information 7
to the entities solicited and the conditionally

approved disclosure statement is mailed at least 7
10 days prior to the confirmation hearing.

(c) A hearing on the disclosure statement may

be combined with the hearing on confirmation of 7

the plan.

In view of these statutory changes, the Committee should L
consider whether a new rule should be added to provide the

procedure for, making the small business election, including time



limits for making the election. It appears that a rule on small

business elections should be in Part I of the Rules (Commencement

of Case; Proceedings Relating to Petition and Order for Relief).

L In addition, Rule 3017 on disclosure statement approval and

distribution should be amended to provide for the new concept of

"conditional approval."

At the September 1994 meeting of the Committee, proposed

amendments to Rule 3017(d) and 3018(a) were approved to give the

L court discretion to fix a record date for the purposes of

distributing solicitation materials and voting. Since I am

proposing amendments to Rule 3017 to implement the new small

business provisions, I thought it would be helpful to include in

the draft below proposed language to implement the changes to

Rule 3017 (as well as to Rule 3018) that the Committee already

approved. If any proposed amendments to Rule 3017 are published,

L all changes to Rules 3017 and 3018 (which are closely related)

should be published together.

For discussion purposes, I offer the following new Rule 1020

on "small business cases" and amendments to Rule 3017.

Rule 1020. Election to be Considered a
Small Business in a Chapter 11

Reorganization Case

7 1 In a chapter 11 reorganization case, a debtor

2 that is a small business may elect to be

3 considered a small business by filing a written

4 statement of election no later than 100 days after

L 5 the date of the order for relief or by another

19

r



6 date as the court may fix.

COMMITTEE NOTE r
1 This ruleis designed to implement
2 §§ 1121(e) and 1125(f) that were added to the Code

3 by the Bankruptcy Reform Act of,1994.

4 Under § 1121(e) (1), a small, business debtor

5 that elects to be considered a small business has

6 the exclusive right to file a plan within 100 days L

7 after the order for relief.' The 100-day period

8 may be reduced or increased by the court under m

9 § 1121(a)(3). Delaying the small business

10 election during that period does not prejudice the

11 rights of creditors or other parties in interest.

12 Creditors and other parties in interest may be

13 prejudiced uhfairly,' however,'if the debtor is

14 permitted to make the election after the
15 expiration of the period in which only the debtor F
16 may file a plan.,

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9 Municipality and

Chapter 11 Reorganization Cases

1 (a) HEARING ON DISCLOSURE STATEMENT AND F
2 OBJECTIONS EVERETT. Except as provided in

3 subdivision (f) of this rule, after a disclosure

4 statement is filed in accordance with Rule 3016(b)

5 -Fllowing --e filing - -a-

6 provided in-Rub 301G(c), the court shall hold a

7 hearing on not lcss' than at least 25 bays days'-

8 notice- to the debtor, creditors, equity security K
9 holders and other parties in interest as provided

10 in Rule 2002 to consider sueh the disclosure a
11 statement'-and any objections or modifications r
12 thereto. The plan and the disclosure statement

20
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13 shall be mailed with the notice of the hearing

14 only to the debtor, any trustee or committee

15 appointed under the Code, the Securities and

16 Exchange Commission, and any party in interest who

17 requests in writing a copy of the statement or

18 plan. Objections to the disclosure statement

19 shall be filed and served on the debtor, the

20 trustee, any committee appointed under the Code

21 and any &ueh other entity as may be designated by

22 the court, at any time before the disclosure

23 statement is approved prior to approval of the

24 dieclesur- otatefont or by eueh an earlier date as

25 the court may fix. In a chapter 11 reorganization

26 case, every notice, plan, disclosure statement,

27 and objection required to be served or mailed

28 pursuant to under this subdivision shall be

29 transmitted to the United States trustee within

30 the time provided in this subdivision.

3L) (b DETERMINATION ON DISCLOSURE STATEMENT.

32 Following the hearing the court shall determine

33 whether the disclosure statement should be

34 approved.

35 (c) DATES FIXED FOR VOTING ON PLAN AND

36 CONFIRMATION. On or before approval of the

37 disclosure statement, the court shall fix a time

38 within which the holders of claims and interests

21



39 may accept or reject the plan and may fix a date

40 for the hearing on confirmation. [
41 (d) TRANSMISSION AND NOTICE TO UNITED STATES

42 TRUSTEE, CREDITORS AND EQUITY SECURITY HOLDERS. L

43 On approval of a disclosure statement, unless - C

44 except to the extent that the court orders L

45 otherwise with respect to one or more unimpaired [
46 classes of creditors or equity security holders,

47 -- the debtor in possession, trustee, proponent of L

48 the plan, or clerk as eordered b- the court orders

49 shall mail to all creditors and equity security

50 holders, and in a chapter 11 reorganization case K
51 shall transmit to the United States trustee,

52 (1) the plan-, or a court approved summary of the K
53 plan;

54 (2) the disclosure statement approved by the L
55 court; [j
56 (3) notice of the time within which acceptances

57 and rejections of sueh the plan may be filed;

58 and

59 (4) any sueh other information as the court may l

60 direct including any court opinion of the court 7

61 approving the disclosure statement or a court I
62 approved summary of the opinion.

63 In addition, notice of the time fixed for filing

64 objections and the hearing on confirmation shall

22 [
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65 be mailed to all creditors and equity security

t 6 holders in accordance with purcuant -t Rule

67 2002(b), and a form of ballot conforming to the

68 appropriate Official Form shall be mailed to

69 creditors and equity security holders entitled to

70 vote on the plan. In the event the opinion of the

71 court opinion is not transmitted or only a summary

72 of the plan is transmitted, the opinion of the

73 court opinion or the plan shall be provided on

74 request of a party in interest at the plan

75 proponent's expense of the propanont oftho plan.

76 If the court orders that the disclosure statement

77 and the plan or a summary of the plan shall not be
78 mailed to any unimpaired class, notice that the
79 class is designated in the plan as unimpaired and
80 notice of the name and address of the person from

81 whom the plan or summary of the plan and

82 disclosure statement may be obtained upon request
83 and at the plan proponent's expense e-t-e__

84 preponent of tho plan, shall be mailed to members

85 of the unimpaired class together with the notice
F-9 86 of the time fixed for filing objections to and the

87 hearing on confirmation. For the purposes of this

88 subdivision, creditors and equity security holders
89 shall include holders of stock, bonds, debentures,

L 90 notes, and other securities of record on em- the

23
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91 date the order approving the disclosure statement

92 is wa-s entered or another date as the court may,

93 after notice and a hearing, for cause fix.

94 (e) TRANSMISSION TO BENEFICIAL HOLDERS OF 7
95 SECURITIES. At the hearing held under pursuant -e

96 subdivision (a) of this rule, the court shall

97 consider the procedures for transmitting the

98 documents and information required by subdivision

99 (d) of this rule to beneficial holders of stock,

100 bonds, debentures, notes and other securities_, and

101 determine the adequacy of the sueh procedures, and

102 enter any seeh orders *e the court deems

103 appropriate.

104 (f) SMALL BUSINESS CASES 7
105 (1) Conditional Approval of Disclosure

106 Statement. If the debtor is a small business and L

107 has made a timely election to be considered a

108 small business in a chapter 11 case, the court

109 may, on application of the plan proponent,

110 conditionally approve a disclosure statement filed

111 in accordance with Rule 3016(b). on or before .

112 conditional approval of the disclosure statement,

113 the court shall

114 (a) fix a time within which the holders of 7
115 claims and interests may accept or reject

116 the plan;

24
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117 (b) fix a time for filing objections to the

118 disclosure statement;

119 (c) fix a date for the hearing on final

120 approval of the disclosure statement to be

121 held if a timely objection is filed: and

L 122 (d) fix a date for the hearing on

123 confirmation.

124 (2) Application of Rule 3017. If the disclosure

125 statement is conditionally approved, Rule 3017(a),

126 (b). (c), and (e) do not apply. Conditional

LI 127 approval of the disclosure statement is considered

128 approval of the disclosure statement for the

129 purpose of applying Rule 3017(d).

130 (3) Obiections and Hearing on Final Approval.

131 Notice of the time fixed for filing objections and

LI 132 the hearing to consider final approval of the

133 disclosure statement shall be given in accordance

134 with Rule 2002 and may be combined with notice of

LI 135 the hearina on confirmation of the plan.

136 Objections to the disclosure statement shall be

LI 137 filed, transmitted to the United States trustee.

138 and served on the debtor, the trustee, any

L 139 committee appointed under the Code and any other

140 entity designated by the court at any time before

141 final approval of the disclosure statement or by

142 an earlier date as the court may fix. If a timely

25

Fog



143 objection to the disclosure statement is filed,

144 the court shall hold a hearing to consider final
L

145 approval before or combined with the hearing on

146 confirmation of the plan. If no timely objection :

147 is filed, conditional approval of the disclosure

148 statement shall become final.

149 COMMITTEE NOTE

1 Subdivision (d) is amended to provide
2 flexibility in fixing the record date for the r-
3 purpose of determining the holders of securities L
4 who are entitled to receive documents under this
5 subdivision. For example, if there may be a delay
6 between the oral announcement of the judge's
7 order approving the disclosure statement and entry L
8 of the order on the court docket, the court may
9 fix the date on which the judge orally approves p

10 the disclosure statement as the record date so
11 that the parties may expedite preparation of the
12 lists necessary to facilitate the distribution of 7
13 the plan, disclosure statement, ballots, and other L
14 related documents.

15 The court may set a record date under
16 subdivision (d) only after notice and a hearing as
17 provided in § 102(1) of the Code. Notice of a
18 request for an order fixing the record date may be
19 included in the notice of the hearing to consider Lf
20 approval of the disclosure statement mailed under
21 Rule 2002(b).

22 -- If-the--court fixes a record date under
23 subdivision (d) with respect to the holders of
24 securities, and the holders are impaired by the tl
25 plan, the judge also should order that the same L
26 record date applies for the purpose of determining
27 eligibility for voting pursuant to Rule 3018(a) .

28 Subdivision (f) is added to implement
29 § 1125(f) of the Code that was added by the
30 Bankruptcy Reform Act of 1994. The procedures for
31 electing to be considered a small business are set
32 forth in Rule 1020. If the debtor is a small
33 business and has elected to be considered a small
34 business, § 1125(f) permits the court to L
35 conditionally approve a disclosure statement

26 L



36 subject to final approval after notice and a37 hearing. If a disclosure statement isL 38 conditionally approved, and no timely objection toL 39 the disclosure statement is filed, it isqnot40 necessary for the court to hold a hearing on finalf 41 approval.
L

Other amendments to this rule are stylistic.

L Rule 3018. Acceptance or
Rejection of Plans

~ 1 (a) ENTITIES ENTITLED TO ACCEPT OR REJECT PLAN; TIMEr 2 FOR ACCEPTANCE OR REJECTION. A plan may be accepted or
3 rejected in accordance with § 1126 of the Code within the
4 time fixed by the court under pursuant to Rule 3017.r 5 Subject to subdivision (b) of this rule, an equity security
L 6 holder or creditor whose claim is based on a security of

L 7 record shall not be entitled to accept or reject a plan
8 unless the equity security holder or creditor is the holder
9 of record of the security on the date the order approving

10 the disclosure statement is entered or another date as the
11 court may. after notice and a hearing, fix for cause. For

n 12 cause shown, the court after notice and hearing may permit a
L 13 creditor or equity security holder to change or withdraw an
7 14 acceptance or rejection. Notwithstanding objection to aL

15 claim or interest, the court after notice and hearing may,

16 temporarily allow the claim or interest in an amount whichz 17 the court deems proper for the purpose of accepting or
18 rejecting a plan.

L19 * * * *
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20 COMMITTEE NOTE 1

21 Subdivision (a) is amended to provide flexibility C
22 in fixing the record date for the purpose of LJ
23 determining the holders of securities who are entitled
24 to vote on the plan. For example, if there may be a
25 delay between the oral announcement of the judge's H
26 order approving the disclosure statement and entry of
27 the order on the court docket, the court may fix the
28 date on which the judge orally approves the disclosure
29 statement as the record date for voting purposes so
30 that the parties may expedite preparation of the lists
31 necessary to facilitate the distribution of the plan, r
32 disclosure statement, ballots, and other related L;
33 documents in connection with the solicitation of votes.

34 The court may set a record date for voting
35 purposes that is different than the date of entry of
36 the order approving the disclosure statement only after
37 notice and a hearing as provided in § 102(1) of the
38 Code. Notice of a request for an order fixing the
39 record date may be included in the notice of the
40 hearing to consider approval of the disclosure
41 statement mailed under Rule 2002 (b).

42 If the court fixes the record date for voting
43 purposes, the judge also should order that the same
44 record date applies for the purpose of distributing the LJ
45 documents required to be distributed under Rule
46 3017(d).

L

2J
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(5) APPEALS

The Committee should consider amending Rule 8001(a), (b) and

(e) to conform to two statutory changes regarding apbea2>'> k

(a) Appeals from Exclusivity Orders. Section 102 of the

L Reform Act amends section 157, title 28, to give parties the

right to appeal interlocutory orders reducing or extending

F the exclusivity period in chapter 11 cases. The Reform Act

creates three subdivisions of section 158. This amendment

L necessitates changes to Rule 8001(a) (appeal as of right) to

include appeals of exclusivity orders, and to Rule 8001(b)

(appeal by leave) to exclude appeals of exclusivity orders.

L (b) Bankruptcy Appellate Panels. Section 104(d) of the

Reform Act amends section 158, title 28, to provide that the

BAP shal1--hear an appeal from a bankruptcy court order

r unless the appellant "elects at the time of filing the

appeal,* or wany other party elects, not later than 30 days

after service of notice of the appeal," to have the appeal

heard by the district court. The Committee may want to

L amend Rule 8001(a) to provide that the notice of appeal may

contain the election. If so, Official Form 17 (Notice of

Appeal) should be amended to include a place for making the

L election. Alternatively, Rule 8001(e) could be amended to

require a party electing to appeal to the district court to

L file- a separate writing. In any event, Rule 8001(e)

(Consent to Appeal to Bankruptcy Appellate Panel) must be
L7 amended (the last sentence of subdivision (e) is

29



inconsistent with the amended statute).

recommend trlaL the Commi-Lteee c -ne follwing

amendments:

Rule 8001. Manner of Taking Appeal; lb
Voluntary Dismissal

1 (a) APPEAL AS OF RIGHT; HOW TAKEN. An appeal from a

2 final judgment, order, or decree of a bankruptcy judge to

3 a district court or bankruptcy appellate panel as permitted

4 by 28 U.S.C. § 158(a) (1) or (a) (2) shall be taken by filing

5 a notice of appeal with the clerk within the time allowed by

6 Rule 8002. An Appellant's failure Failure of an appellant

7 to take any step other than the timely filing e-f a notice of

8 appeal does not affect the validity of the appeal, but is

9 ground only for such action as the district court or

10 bankruptcy appellate panel deems appropriate, which may

11 include dismissal of the appeal. The notice of appeal shall

12 (1) conform substantially to the appropriate Official Form,

13 ±21 shall contain the names of all parties to the judgment,

14 order, or decree appealed from and the names, addresses and

15 telephone numbers of their respective attorneys, and A31 be

16 accompanied by the prescribed fee. Each appellant shall

17 file a sufficient number of copies of the notice of appeal

18 to enable the clerk to comply promptly with Rule 8004.

19 (b) APPEAL BY LEAVE; HOW TAKEN. An appeal from an

20 interlocutory judgment, order or decree of a bankruptcy

21 judge as permitted by 28 U.S.C. § 158(a)(3) shall be taken

22 by filing a notice of appeal, as prescribed in subdivision

30



23 (a) of this rule, accompanied by a motion for leave to
24 appeal prepared in accordance with Rule 8003 and with proof
25 of service in accordance with Rule 8008.

l 26

: 27 (e) ELECTION TO HAVE APPEAL HEARD BY THE DISTRICT COURT
28 CONSENT TO APPEAL TO BANKRUPTCY APPEATE PANEL. Unless
29 otherwiso provtidod by a rube-promulgatod pursuant to3 Rube
30 8018, eonscnt to hast an appoal hoard by a bankruptcy

31 appollasto panel may be given in a separate otatornont of

r 32 consent executed by a party or contained in the-not-ic of
33 appeal or crooo appeal. The ota-tomnt of conoont ohall be

34 filed beforo the tranomittal of the record pureuant to Rule
35 8007(b) or within 30 days-of the-filing of the notico of
36 appeal, whichevor is later. An election to have an appealr 37 heard by the district court under 28 U.S.C. § 158(c)(1) may
38 be made only by a statement of election contained [in a
39 notice of appeal or cross-appeal or] in a separate writin'
40 filed within the time prescribed by 28 U.S.C. § 158(c)(1).

41 COMMITTEE NOTE

42 This rule is amended to conform to the Bankruptcy43 Reform Act of 1994 which amended 28 U.S.C. § 158. As44 amended, a party may -- without obtaining leave of theb 45 court -- appeal from an interlocutory order or decree46 of the bankruptcy court issued under § 1121(d) of the47 Code increasing or reducing the time periods referred48 to in § 1121.

49 Subdivision (e) is amended to provide the50 procedure for electing under 28 U.S.C. § 158(c) (1) to51 have an appeal heard by the district court.
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Because of the time provisions in 28 U.S.C. § 158(c)(1), a

clerk may not know whether an appeal will be 
heard by a district

court or the bankruptcy appellate panel until either 
a party

makes a timely election or the time to make an 
election expires.

It does not make sense, therefore, to require the clerk to send a

copy of the record to the appellate court until he or 
she knows 2

which court will hear the appeal.

Therefore, I recommend that Rule 8007(b) be amended as

follows:

Rule 8007. Completion and Transmission of

the Record; Docketing of the Appeal

* * * *

1 (b) DUTY OF CLERK TO TRANSMIT COPY OF RECORD; 
2

2 DOCKETING OF APPEAL. When the record is complete for

3 purposes of appeal and an election to have the appeal 
heard

4 by the district court has been filed or the right to file an

5 election, if any, has expired, the clerk shall transmit a

6 copy thereof forthwith to the clerk of the district 
court or

7 the clerk of the bankruptcy appellate panel. On receipt of

8 the transmissions the clerk of-th di-tYIct court or the L

9 clerk of the bankruptcy appellate panel shall enter the 
V

10 appeal in the docket and give notice promptly to all 
parties

11 to the judgment, order, or decree appealed from of the date J

12 on which the appeal was docketed. If the bankruptcy

13 appellate panel directs that additional copies of the 
record L

14 be furnished, the clerk of the bankruptcy appellate panel

15 shall notify the appellant and, if the appellant fails to
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16 provide the copies, the clerk shall prepare the copies at

he 17 the appelIant's expense of tho oppdllan:.

18

19 COMMITTEE NOTE,

20 This rule is amended to conform to the Bankruptcy21 Reform Act of 1994 which amended 28 U.S.C. § 158(c)(1)L 22 to give a party the right to elect, within a specified23 time period, to have an appeal heard by the districtr 24 court rather than a bankruptcy appellate panel. AsL 25 amended, Rule 8007(b) permits the clerk to refrain from26 transmitting a >cbpy of the- -rebdord to the district court27 or bankruptcy appellate panel until either a party has28 made the election under 28 U.S.C. § 158(c)(1) or the29 right to make the election, if any, has expired.

L
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(6) JURY TRIALS

In 1984, the statutory provisions governing jury trials in

bankruptcy cases were changed and, according to 28 U.S.C. § 1411,

the statute became limited to preserving the right to trial by

jury in personal injury and wrongful death claims which have to

be tried in the district court. In response to the 1984

legislation, Bankruptcy Rule 9015 on jury trials was abrogated in

1987. The Committee Note to the repeal of Rule 9015 indicates

that, despite the statutory restrictions on the right to a jury

trial in bankruptcy,

"Rule 9015 has been cited as conferring a right to jury

trial on other matters before bankruptcy judges. In

light of the clear mandate of [the Rules Enabling Act]

that the 'rules may not abridge, enlarge, or modify any

substantive right,' Rule 9015 is abrogated. In the

event the courts of appeals or the Supreme Court define

a right to jury trial in any bankruptcy matters, a U
local rule in substantially the form of Rule 9015 can

be adopted pending amendment of these rules."

Two developments have occurred since the abrogation of Rule

9015. First, court decisions, including those of the Supreme

Court, have recognized that the Seventh Amendment right to trial

by jury may be applicable to proceedings in connection with a

bankruptcy case. In the most significant case, Granfinanciera

S.A. v. Nordberq, 109 S.Ct. 2782 (1989), the Supreme Court held

that a person who has not filed a proof of claim in the r
bankruptcy case has the right to trial by jury under the Seventh 

L

Amendment when sued by the trustee to recover a money judgment

based on an alleged fraudulent transfer.

Second, the Bankruptcy Reform Act of 1994 has resolved the
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dispute among the circuits over a bankruptcy judge's power to

conduct a jury trial. Most courts of appeals that have addressed

this issue have held that a bankruptcy judge may not conduct the

trial, but the Second Circuit held that the bankruptcy judge may

conduct a jury trial if it is a core matter. The Reform Act

amends 28 U.S.C. § 157 to provide that a bankruptcy judge may

V conduct a jury trial (whether the matter is core or non-core) if

so designated by the district cour' ahd -with the express consent

l of the parties.

In view of these developments, I recommend that the Advisory

Committee consider a new Rule 9015 on jury trials.

In preparing a draft of proposed Rule 9015, I used Civil

Rule 38 as a model. Because the Civil Rules are in the process

of being "re-styled", I obtained and used as my model the latest

re-styled draft of Rule 38. However, I departed from that draft

in the following respects:

m (1) Rule 38(a) provides that "The right of trial bylL
jury as declared by the Seventh Amendment to the

Constitution -- or as given by a federal statute -- must beL _

preserved to the parties inviolate." I do not think that

this provision adds anything because the Rules could not

supersede the Constitution or federal statutes in any event.

In addition, I am concerned that this language (if included

[ in Bankruptcy Rule 9015) might be taken as preserving the

right to a jury trial where certain acts, such as filing ar
L proof of claim, otherwise deprives a person of a right to

35

Vo



l

trial by jury under current case law. I did not include

this provision in the draft of proposed Rule 9015 set forth

below.

(2) Civil Rule 38(e) provides that the rules do not

create a right to a jury trial of issues in an admiralty or

maritime claim. I do not think that such a provision is

needed in the Bankruptcy Rules. It also can have a negative 7
inference that the rules can otherwise create a right to

trial by jury. I think it is important to make it clear

that the rules do not create any right to trial by jury

where one would not otherwise exist.

(3) I also added a subdivision to deal with removed

actions. There is no comparable provision in Civil Rule 38.

The following draft is offered for discussion purposes. 
j

I also attach to this memorandum a copy of Civil Rules 
38

(current and re-styled versions), and of Civil Rules 47-51

that are incorporated by reference in the draft below. Also 3
for your convenience, I attach a copy of former Rule 9015

that was abrogated in 1987. F

Rule 9015. Jury Trials

1 (a) DEMAND. A party may demand a trial by jury of any issue

2 triable of right by a jury by:

3 (1) serving the other parties with a written demand -- 7
4 which may be contained in a pleading -- no later than 10

5 days after the last pleading directed to the issue is 
L
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6 served; and

7 (2) filing the demand in accordance with Rule 5005.

8 (b) REMOVED ACTION. If a claim or cause of action has been

L 9 removed from another court under 28 U.S.C. § 1452, a demand for
- 10 trial by jury previously made under the rules of that court

z 11 constitutes a demand for trial by jury under this rule.

12 (c) SPECIFYING ISSUES. In its demand a party may specify

13 the issues that it wishes to have so tried; otherwise, it is

14 deemed to have demanded trial by jury for all issues so triable.

15 If the party has demanded trial by jury for only some issues, any
L 16 other party may -- within 10 days of being served the demand or

7 17 within any lesser time ordered by the court -- serve a demand

18 for jury trial of any other or all factual issues triable by
19 jury.

20 (d) WAIVER; WITHDRAWAL. A party waives trial by jury unless

21 its demand is served and filed as required by this rule. A jury
E 22 demand may not be withdrawn without the parties' consent.

23 (e) CONSENT TO HAVE TRIAL CONDUCTED BY BANKRUPTCY JUDGE. A
24 party may consent to have a jury trial conducted by a bankruptcy

25 judge under 28 U.S.C. § 157(e) only by filing and serving the

26 other parties with a written statement of consent before the
r 27 commencement of the trial or by an earlier date as the court may

28 fix. The statement of consent may be contained in the demand for
L29 a jury trial, a pleading, or a separate writing.

30 (f) APPLICABILITY OF CERTAIN FEDERAL RULES OF CIVIL

L 31 PROCEDURE. Rules 47-51 F.R.Civ.P. apply when a jury trial is

L 37
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32 conducted.

COMMITTEE NOTE

This rule provides procedures relating to jury
trials. This rule is not intended to expand or create
any right to trial by jury where such right does not
otherwise exist.

£7
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(7) APPLICABILITY OF RULES IN
NORTH CAROLINA AND ALABAMA

The Bankruptcy Rules were amended in 1991 to, among other

things, implement the national United States trustee program that

was created by legislation in 1986. In general, the Rules assume
that a United States trustee is serving in the region. However,

the six judicial districts located in North Carolina and Alabama

have bankruptcy administrators rather than United States

trustees. To assure that the Rules relating to United States
trustees do not conflict with the statutory provisions dealing

with bankruptcy administrators in North Carolina and Alabama,

Bankruptcy Rule 9035 was added. Rule 9035 provides that the
L, Bankruptcy Rules apply in North Carolina and Alabama only to the
7 extent that they are not inconsistent with "title 11 and title 28

of the United States Code effective in the case."

The Bankruptcy Reform Act of 1994 contains provisions

relating to bankruptcy administrators in North Carolina and
L Alabama that are not codified in either title 11 or title 28.

For example, section 105 of the Reform Act gives the bankruptcy

administrator-or~-the bankruptcy administrator's designee the

l power to preside at the meeting of creditors under section 341 of
the Code. This provision is not included in either title 11 or

L title 28.

C For this reason, I recommend the following change to Rule
9035:

L 39



Rule 9035. Applicability of Rules in Judicial
Districts in Alabama and North Carolina

1 In any case under the Code that is filed in or

2 transferred to a district in the State of Alabama or the

3 State of North Carolina and in which a United States trustee

4 is not authorized to act, these rules apply to the extent j

5 that they are not inconsistent with any federal statute the

6 provisions of title 11 and titl- 2- of the United States

7 Gede effective in the case.

COMMITTEE NOTE

1 Certain statutes that are not codified in title 11

2 or title 28 of the United States Code, such as § 105 of

3 the Bankruptcy Reform Act of 1994, Pub. L. 103-394,
4 relate to bankruptcy administrators in the judicial
5 districts of North Carolina and Alabama. This
6 amendment makes it clear that the Bankruptcy Rules do

7 not apply to the extent that they are inconsistent with

8 these federal statutes.

Li
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Lb APPENDIX A

SUGGESTED INTERIM RULES

Rule 1. Election of Trustee
in a Chapter 11 Reorganization Case

, 1 (a) REQUEST FOR AN ELECTION. A request to convene a

U 2 meeting of creditors for the purpose of electing a trusteeL 3 in a chapter 11 reorganization case shall be filed and

4 transmitted to the United States trustee in accordance with
f 5 Bankruptcy Rule 5005 within the time prescribed by § 1104(b)
r 6 of the Code. [Pending court approval of the person elected,
L 7 a person appointed trustee under § 1104(d) shall serve as
7 8 trustee.]

9 (b) MANNER OF ELECTION AND NOTICE. An election of a

10 trustee under § 1104(b) of the Code shall be conducted in
11 the manner provided in Bankruptcy Rules 2003(b) (3) and 2006.

L 12 Notice of the meeting of creditors convened under § 1104(b)

13 shall be given in the manner and within the time provided
14 for notices under Bankruptcy Rule 2002(a). A proxy for the
15 purpose of voting in the election may be solicited by a
16 committee appointed under § 1102 of the Code and by any

t 17 other party entitled to solicit a proxy under Bankruptcy

: 18 Rule 2006.

19 (c) APPLICATION FOR APPOINTMENT AND RESOLUTION OF
[20 DISPUTES. If it is not necessary to resolve a dispute

21 regarding the election of the trustee or if all disputes
L 22 have been resolved by the court, the United States trustee
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23 shall promptly file an application for the appointment of

24 the elected person under Bankruptcy Rule 2007.1(b), except 1
25 that the application does not have to contain names of

26 parties in interest with whom the United States trustee has

27 consulted. If it is necessary to resolve a dispute i

28 regarding the election, the United States trustee shall

29 promptly file a report informing the court of the dispute.

30 If no motion for the resolution of the dispute is filed

31 within 10 days after the date of the creditors' meeting

32 called under § 1104 (b), a person appointed by the United

33 States trustee in accordance with § 1104(d) of the Code and

34 Bankruptcy Rule 2007.1(b) shall serve as trustee.

NOTE

1 This rule implements the amendments to § 1104 of
2 the Code regarding the election of a trustee in a
3 chapter 11 case. The requirement that creditors
4 receive at least 20-days' notice of the meeting may be 71
5 reduced to a shorter period under Bankruptcy Rule
6 9006(c)(1). 71
7 The procedures for reporting disputes to the, court
8 and the time limit for filing a motion to resolve any
9 disputes derive from Bankruptcy Rule 2003 (d). Because

10 the person elected must be "disinterested," the United
11 States trustee must file an application for court
12 approval of the elected person in accordance with
13 Bankruptcy Rule 2007.1(b).

Rule 2. Small Business Chapter 11
Reorganization Cases

1 (a) ELECTION TO BE CONSIDERED A SMALL BUSINESS IN A Li
2 CHAPTER 11 REORGANIZATION CASE. In a chapter 11

3 reorganization case, a debtor that is a small business may
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4 elect to be considered a small business by filing a written

5 statement of election no later than 100 days after the date

6 of the order for relief or by such other date as the court

l 7 - may fix.

8 (b) APPROVAL OF DISCLOSURE STATEMENT.

9 (1) Conditional Approval. If the debtor is a

L 10 small business and has made a timely election to be

11 considered a small business in a chapter 11 case, the

12 court may, on application of the plan proponent,

13 conditionally approve a disclosure statement filed in

14 accordance with Bankruptcy Rule 3016(b). On or before

15 conditional approval of the disclosure statement, the
16 court shall

17 (a) fix a time within which the holders of

18 claims and interests may accept or reject

19 the plan;

20 (b) fix a time for filing objections to the

21 disclosure statement;

22 (c) fix a date for the hearing on final

23 approval of the disclosure statement to be

[24 held if a timely objection is filed; and

[25 (d) fix a date for the hearing on

26 confirmation.

27 (2) Application of Bankruptcy Rule 3017. If the

28 disclosure statement is conditionally approved,

v 29 Bankruptcy Rule 3017(a), (b), (c), and (e) do not
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30 apply. Conditional approval of the disclosure

31 statement is considered approval of the disclosure

32 statement for the purpose of applying Bankruptcy Rule

33 3017(d). 7
34 (3) Oblections and Hearing on Final Approval. 7
35 Notice of the time fixed for filing objections and the

36 hearing to consider final approval of the disclosure ,

37 statement shall be given in accordance with Bankruptcy

38 Rule 2002 and may be combined with notice of the 7
39 hearing on confirmation of the plan. Objections to the

40 disclosure statement shall be filed, transmitted to the

41 United States trustee, and served on the debtor, the

42 trustee, any committee appointed under the Code and any

43 other entity designated by the court at any time before Li

44 final approval of the disclosure statement or by an

45 earlier date as the court may fix. If a timely K

46 objection to the disclosure statement is filed, the 7
47 court shall hold a hearing to consider final approval

before or combined with the hearing on confirmation 
of

49 the plan. If no timely objection is filed, conditional

50 approval of the disclosure statement shall become

51 final. 7
NOTE

1 This rule is designed to implement F
2 §§ 1121(e) and 1125(f) that were added to the Code

3 by the Bankruptcy Reform Act of 1994.

4 Under § 1121(e)(1), a small business debtor

5 that elects to be considered a small business has

44
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6 the exclusive right to file a plan within 100 days~ 7 after the order for relief. The 100-day period8 may be reduced or increased by the court under_W 9 § 1121(a)(3). Delaying the small business
10 election during that period does not prejudice the11 rights of creditors or other parties in interest.Lw 12 Creditors and other parties in interest may be13 prejudiced unfairly, however, if the debtor is714 permitted to make the election after theL 15 expiration of the period in which only the debtor16 may file a plan.

C17
18 If the debtor is a small business and hasL 19 elected to be considered a small business,20 § 1125(f) permits the court to conditionally7 21 approve a disclosure statement subject to finalL 22 approval after notice and a hearing. If a23 disclosure statement is conditionally approved,r- 24 and no timely objection to the disclosureL 25 statement is filed, it is not necessary for the26 court to hold a hearing on final approval.

Rule 3. Appeals to the District Court
or Bankruptcy Appellate Panel

L 1 (a) APPEAL FROM BANKRUPTCY COURT ORDER INCREASING OR
2 REDUCING TIME PERIOD FOR FILING PLAN. An appeal from an
3 interlocutory order or decree of a bankruptcy judge to

7 4 a district court or bankruptcy appellate panel as permittedL
5 by 28 U.S.C. § 158(a)(2) shall be taken in the manner7 6 provided in Bankruptcy Rule 8002 a). __

C 7 (b) ELECTION TO HAVE APPEAL HEARD BY THE DISTRICT

8 COURT. A election to have an appeal heard by the district

9 court under 28 U.S.C. § 158(c)(1) may be made only by a
10 statement of election contained [in a notice of appeal or7 11 cross-appeal or] in a separate writing filed within the time
12 prescribed by 28 U.S.C. § 158(c)(1).

L
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NOTE

Subdivision (a) implements 28 U.S.C. § 158(a) as l

amended by the Bankruptcy Reform Act of 1994. 
As

amended, a party may -- without obtaining leave of the

court -- appeal from an interlocutory order or decree

of'the bankruptcy court issued under § 1121(d) 
of the

Code increasing or reducing the time periods referred

to in § 1121. m

Subdivision (b) is amended to provide the

procedure for electing under 28 U.S.C. § 158(c)(1) to

have an appeal heard by the district court.

Rule 4. Jury Trials U
1 (a) DEMAND. A party may demand a trial by jury of any

2 issue triable of right by a jury by:

3 (1) serving the other parties with a written

4 demand -- which may be contained in a pleading -- no

5 later than 10 days after the last pleading directed 
to 7

6 the issue is served; and EJ
7 (2) filing the demand in accordance with

8 Bankruptcy Rule 5005. Li

9 (b) REMOVED ACTION. If a claim or cause of action has

10 been removed from another court under 28 U.S.C. 
§ 1452^,a-X

11 demand for trial by jury previously made under 
the rules of

12 that court constitutes a demand for trial by jury 
under this

13 rule.

14 (c) SPECIFYING ISSUES. In its demand a party may

15 specify the issues that it wishes to have so tried;

16 otherwise, it is deemed to have demanded trial by jury for

17 all issues so triable. If the party has demanded trial by

46 L
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18 jury for only some issues, any other party may -- within 10

19 days of being served the demand or within any lesser time

20 ordered by the court -- serve a demand for jury trial of

21 any other or all factual issues triable by jury.

22 (d) WAIVER; WITHDRAWAL. A party waives trial by jury

23 unless its demand is served and filed as required by this

24 rule. A jury demand may not be withdrawn without the

25 parties' consent.

K 26 (e) CONSENT TO HAVE TRIAL CONDUCTED BY BANKRUPTCY

27 JUDGE. A party may consent to have a jury trial conducted

28 by a bankruptcy judge under 28 U.S.C. § 157(e) only by

29 filing and serving the other parties with a written

30 statement of consent before the commencement of the trial orF 31 by an earlier date as the court may fix. The statement of

32 consent may be contained in the demand for a jury trial, a
33 pleading, or a separate writing.

34 (f) APPLICABILITY OF CERTAIN FEDERAL RULES OF CIVIL

35 PROCEDURE. Rules 47-51 F.R.Civ.P. apply when a jury trial

36 is conducted.

NOTE

This rule provides procedures relating to jurytrials. This rule is not intended to expand or create
any right to trial by jury where such right does not[ otherwise exist.
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Federal Rules of Civil Procedure -- Rule 38

7 Present Rule

Rule 38. Jury Trial of Right
C ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~4(a) Right Presenved. Te right of trial by jury asdeclared by the Seventh Amendment to the Constitution or

AS giVeCn by a statute of the United States shall be prescrvc4
to the parties inviolate,

(b) Demand. Any party may demand a trial by jury
of any issue triable of right by a jury by (1) serving uponthe other parties a demand therefor in writing at any time
zafter the commencement of the action and not later than 10
days after the service of the last pleading direxte to suchr ~ise, and (2) filing the demand is required ~by, Rule 5(d).
Such demand may be indorsed upon a plceadin of the party.

7 (C) Same: Specification of Issues. In the demand aparty may specify the issues which the party wishes so
tried; otherwise the party shall be deemed to have,
demanded trial by jury for all the issues so tiable. If theLL party has demanded trial by jury for only some of the
issues, any other party within 10 days after service of thedemand or such lesser tinme as ihe court may order, mayL serve a demand for trial by jury of any other or .11 of the
issues of fact in the action.

(d) Waiver. The failure of a party to serve and file a
demand as required by this rule constitutes a waiver by the
party of trial by jury. A demand for trial by jury made asherein provided may not be withdrawn without the consent
of the parties.

(e) Admiralty and Nlaritime Claims. T7hese rules
sha U not be construod to create a right to trial by jury of theK issues in an admiralty or maritime claim within the meaning
of Rule 9(h).



Federal Rules of Civil Procedure,-- Rule 38

Re-Styled Rule

RULE 38. JURY TRIAL OF RiGF _I
(a) Right Preserved. The right of trial by jury as declared

by the Seventh Amendment to he Constitution - or as
given byr a federal itatiito - must be preserved to the
patties inviolate.

(b) Demand. A party may demand a trial by jury on any
issue triable of right by a jury by:

(1) serving the other parties with a written demand -

which may be-contained in a pleading - no later
an 10 days after the last pleading dirted to the

issue is served; and

(2) filing the demand as required by Rule S(d).

'c) Specifying Issues. In its dmnd a party may specify t
the issues that it wishes to have so tried; oterwisc, it ii

deemed to have demanded trial by jury for all issues aot K
triable. If the party has demanded trial by jury for only
some issues, any other party may - within 10 days of,

being served the demand or within any lesser time t

ordered by the court - serve a demand for jury trial of
any other or all factual issues triable by jury.

(d) Waiver; Withdrawal. A party waives trial by jury
unless its demand is served and filed as required by this
rule. A jury demand may not be withdrawn without the
parties' consent.

.(e) Adm~iralt a6nd Maritime Cllaims. Thcoc rules do not

create a right to a jury trial of Isu" in in admiralty or
mariiine claim within the meaning of Rule 9(h).
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6 1 FEDERAL RULES OF CIVIL PROCEDURE Rule 48

(d) DUTIES IN RESPONDING TO SUBPOENA.
(1) A person responding to a subpoena to produce docu-

ments shall produce them as they are kept in the usual
I- n. ~ -. -'.. t . l .Žr. a±. t j.1. Ia * l . - . t _ J L .C> a * _D-AG as--andL Orb-Ati Ad*ban--DoT

spond with the categories in the demand.
(2) When information subject to a subpoena is withheld on'

a claim that it is privileged or subject to protection as trial
preparation materials, the claim shall be made expressly and
shall be supported by a description of the nature of the docu-
ments, communications, or things not produced that is suffi-
cient to enable the demanding party to contest the claim.

(e) CONTEMPT. Failure by any person without adequate excuse
to obey a subpoena served upon that person may be deemed a
contempt of the court from which the subpoena issued. An ade-
quate cause for failure to obey exists when a subpoena purports

7 to require a non-party to attend or produce at a place not within
the limits provided by clause (ii) of subparagraph (c)(3)(A).
(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff.
Oct. 20, 1949; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff.
Aug. 1, 1980; Apr. 29, 1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff.
Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991.)
Rule 46. Exceptions Unnecessary

Formal exceptions to rulings or orders of the court are unnec-
essary; but for all purposes for which an exception has hereto-
fore been necessary it is sufficient that a party, at the time the
ruling or order of the court is made or sought, makes known to
the court the action which the party desires the court to take or
the party's objection to the action of the court and the grounds
therefor; and, if a party has no opportunity to object to a ruling
or order at the time it is made, the absence of an objection does
not thereafter prejudice the-party.
(As amended Mar. 2, 1987, eff. Aug.-I,7187--
Rule 47. Selection of Jurors

(a) EXAMINATION OF JURORS. The court may permit the parties
or their attorneys to conduct the examination of prospective
jurors or may itself conduct the examination. In the latter event,
the court shall permit the parties or their attorneys to supple-
ment the examination by such further inquiry as it deems proper
or shall itself submit to the prospective jurors such additional
questions of the parties or their attorneys as it deems proper.

(b) PEREMPTORY CHALLENGES. The court shall allow the number
of peremptory challenges provided by 28 U.S.C. § 1870.

(c) EXCUSE. The court may for good cause excuse a juror from
X service during trial or deliberation.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 30, 1991, eff.
Dec. 1, 1991.)

Rule 48. Number of Jurors-Participation in Verdict
The court shall seat a jury of not fewer than six and not more

than twelve members and all jurors shall participate in the ver-
dict unless excused from service by the court pursuant to Rule



Rule 49 FEDERAL RULES OF CIVIL PROCEDURE 62

47(c). Unless the parties otherwise stipulate, (1) the verdict shall
be unanimous and (2) no verdict shall be taken from a jury re-
duced in size to fewer than six members.

(As amended Apr. 30, 1991, eff. Dec. 1, 1991.)

Rule 49. Special Verdicts and Interrogatories

(a) SPECIAL. VERDICTS. The court may require a jury to return
only a special verdict in the form of a special written finding
upon each issue of fact. In that event the court may submit to
the jury written questions susceptible of categorical or other
brief answer or may submit written forms of the several special
findings which might properly be made under the pleadings and r
evidence; or it may use such other method of submitting the
issues and requiring the written findingsj, thereon as it deems
most appropriate. The court shall give to the jury such explana-
tion and instruction concerning theiraiter thus submitted as
may be necessary to enable the jury to inake its findings upon L
each issue. If in so doing the court omits By issue of fact raised
by the pleadings or by the evidence, each party waives the right
to a trial by jury of the issue so omitted unless before the jury J
retires the party demands its submission to the juryL As to an
issue omitted without such demand the court may make a find-
ing; or, if it fails to do so, it shall be deemed to have made a find-
ing in accord with the judgment on the special verdict.

(b) GENERAL VERDICT ACCOMPANIED BY ANSWER TO INTERROGATO-
RIES. The court may submit to the jury, together with appropri-
ate forms for a general verdict, written interrogatories upon one
or more issues of fact the decision of whichis necessary to a ver-
diet. The court shall give such explanation or instruction as may
be necessary to enable the jury both to inale answers to the in-
terrogatories and to render a general verdicts and the court shall
direct the jury both to make written answers and to render a
general verdict. When the general verdicts and the answers are
harmonious, the appropriate judgment upon 1thei yverdict and an-
swers shall be entered pursuant to Rule, 5p8.[ When the answers
are consistent with each other but one or more, is inconsistent
with the general verdict, judgment may be enterepursuant to
Rule 58 in accordance with the answers, notwithstanding the
general verdict, or the court may return the jury for further con-
sideration of its answers and verdict or may order a new trial.
When the answers are inconsistent with each other ?.nd one or
more is likewise inconsistent with the general verdicts judgment
shall not be entered, but the court shall return the Jury for fur-
ther consideration of its answers and verdict or shall order a new
trial.'
(As amended Jan. 21, 1963, eff. July 1, 1963;,Mar. 2, 1987, eff. i
Aug. 1, 1987.)

Rule 50. Judgment As a Matter of Law in Actions Tried by Jury; Alterna-
tive Motion for New Trial; Conditional Rulings L

(a) JUDGMENT AS A MATTEJR OF LAW.
(1) If during a trial by jury a party has been fully heard on

an issue and there is no legally sufficient evidentiary basis for
fL



63 FEDERAL RULES OF CIVIL PROCEDURE Rule 50

a reasonable jury to find for that party on that issue, the
court may determine the issue against that party and may
grant a.motion for judgment as a matter of law against that
party with respect to a claim or defense that cannot under
the controlling law be maintained or defeated without a fa-
vorable finding on that issue.

(2) Motions for judgment as a matter of law may be made
at any time before submission of the case to the jury. Such a
motion shall specify the judgment sought and the law and
the facts on which the moving party is entitled to the judg-

(b) RENEWAL OF MOTION FOR JUDGMENT AFTER TRIAL; ALTERNA-
TIVE MOTION FOR NEW TRIAL. Whenever a motion for a judgment
as a matter of law made at the close of all the evidence is denied
or for any reason is not granted, the court is deemed to have sub-
mitted the action to the jury subject to a later determination of
the legal questions raised by the motion. Such a motion may be
renewed by service and filing not later than 10 days after entry
of judgment. A motion for a new trial under Rule 59 may be
joined with a renewal of the motion for judgment as a matter of
law, or a new trial may be requested in the alternative. If a ver-
dict was returned, the court may, in disposing of the renewed
motion, allow the judgment to stand or may reopen the judg-
ment and either order a new trial or direct the entry of judgment
as a matter of law. If no verdict was returned, the court may, in
disposing of, the renewed motion, direct the entry of judgment as
a matter of law or may order a new trial.

(C) SAME: CONDITIONAL RULINGS ON GRANT OF MOTION FOR JUDG-
MENT AS A MATTER OF LAW.

(1) If the renewed motion for judgment as a matter of law
is granted, the court shall also rule on the motion for a new
trial, if any, by determining whether it should be granted if
the judgment is thereafter vacated -or reversed, and shall
specify the grounds for granting or denying the motion for
the new trial. If the motion for a new trial is thus condition-
ally granted, the order thereon does not affect the finality of
the judgment. In case the motion for a new trial has been
conditioially granted and the judgment is reversed onappeal, the new trial shall proceed unless the appellate court
has otherwise ordered. In case the motion for a new trial has
been conditionally denied, the appellee on appeal may assert
error in that denial; and if the judgment is reversed on
appeal, subsequent proceedings shall be in accordance with
the orderlof the appellate court.

(2) The party against whom judgment as a matter of law
has been rendered may serve a motion for a new trial pursu-
ant to Rule 59 not later than 10 days after entry of the judg-
ment.

(d) SAME: DENIAL OF MOTION FOR JUDGMENT AS A MATTER OF LAw.
If the motion for judgment as a matter of law is denied, the
party who prevailed on that motion may, as appellee, assert
grounds entitling the party to a new trial in the event the appel-
late court concludes that the trial court erred in denying theK | motion for judgment. If the appellate court reverses the judg-
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ment, nothing in this rule precludes it from determining that the
appellee is entitled to a new trial, or from directing the trial
court to determine whether a new trial shall be granted.

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff.
Aug. 1, 1987;' Apr. 30, 1991, eff. Dec. 1, 1991,' Apr. 22, 1993, eff.
Dec.9 1, 19932) LJ

Rule 51. Instructions to Jury: Objection .

At the close ofthe evidence or at such earlier time during the
trial as the court reasonably directs, any party may file written
requests that the court instruct the jury on the law as set forth 7
in the requests. The court shall inform counsel of its proposed
action upon the requests prior to their arguments to the jury.
The court, at its election, may instruct the jury before or after
argument, or both. No party may assign as, error the giving or the
failure to give an instruction unless that party objects thereto
before the jury retires to consider its verdict, stating distinctly
the matter objected to and the'grounds of the' objection. Oppor-
tunity shall be given to make the objection out of the hearing of L i
the jury.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987,)

Rule 52. Findings by the Court; Judgment on Partial Findings

(a) EFFECT. In all actions tried upon the facts without a jury or
with an-'advisory jury, the court shall find the facts specially and
state separately' its conclusions of 'law thereon, and judgment
shall be entered pursuant to Rule 58; and in granting or refusing K
interlocutory injunctions the court shall similarly set forth the L.
findings of fact and conclusions of law which constitute the
grounds of its action. Requests for findings are not necessary for
purposes of review. Findings of fact, whether based on oral or
documentary evic~ence, shall not be set aside unless clearly erro-
neous, and due regard shall be given to the opportunity of the
trial court to judge of the credibility of the witnesses. The find- C
ings of a master, to the extent that the court adopts them, shall L
be considered as the findings of the court. It will be sufficient if
the findings of fact and conclusions of law are stated orally and
recorded in open court following the close of the evidence or
appear in an opinion or memorandum of decision filed by the
court. Findings of fact and conclusions of law are unnecessary on
decisions of motions under Rules 12 or 56 or any other motion
except as provided in subdivision (c) of this rule.

(b) AMENDMENT. Upon motion of a party made not later than 10
days after entry of judgment the court may amend its findings or
make additional findings and may amend the judgment accord-
ingly. The motion 'may be made with a motion for a new trial
pursuant to Rule 59. When findings of fact are made in actions
tried by the court without a jury, the question of the sufficiency
of the evidence to support the findings may thereafter be raised
whether or not the party raising the question has made in the
district court an objection to such findings or has made a motion L
to amend them or a motion for judgment.
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C 6DURE 204 205 PART IX RULES R9015

reference in the Part V-II rules to adversary proceedings is to be read
as a reference to a cntested matter. See Ruile 9002(1).

liode not otherwise Rule 9015.
onested by motion,

h1 hearing shall bel~gIt JT)}SplsURY TRIALhuu~ht. C'No response
ogders an answer to (a) Trial by Jury. Issues triable of right by jury shall, if

manner provided timely demanded, be by jury, unless the parties or their attor-
Rule 70041. and, neys of record, by written stipulation filed with the court or by

Tlowing rules shall an oral stipulation made in open court and entered in the rec-r 042, 7052, 7054- ord, consent to trial by the court sitting without a jury.
L-ay at any stage in (b) Demand.
)f the other rules in

p perpetuate testi- (1) Time; Form. Any party may demand a trial by jury(, provi'ded in Rule of any issue triable by a jury by serving on the other
ran adversary pro- parties a demand therefor in writing not later than 10

rties of the entry days after serviee of the last pleading directed to such
of Part ViI are issue. The demand may be indorsed on a pleading of the

Part VII are not party. When a jury trial is demanded it shall be designat-,
such tune as is ed by the elerkuin the docket as a jury matter.

e opportunity to ( pe opportunity to ~~~~(2) Specification ofl Issues. In his demand a party may
3 by the order. specify the issues which he wishes so tried; otherwise he

shall be deemed to have demapded trial by jury of all the
issues so triable. If he has demanded trial by jury of only
some of the issues, any other party within 10 days afterindl 6,006)fia, wllich

l case, objections to service of the demand or such lesser time as the court may
*. stay and the use of order, may serve a demand for trial by jury of any other-,,(f) of the Code, and or all of the issues.

vracts or unexpired
hose rules shall be(3) Determination by Court. On motion or on its own initi-, litigation in other ative the court may determine whether there is a right to

trial by jury of the issues for which a jury trial is de-o\an adversary pro-
1ion to resolve that manded or whether a demand for trial by jury in a pro-)a .ing of an objection ceeding on a contested petition shall be granted.

to a disclosure state-
e,'ter. Even when an (c) Waiver. The failure of a party to serve a dema.nd as* dispute. If a party required by this rule and to file it as required by Rule ,5005

a.Cought by a profes- constitutes a waiver of trial by jury. A demand for trial by
tury made as herein provided may not be withdrawn withouticontested tnatter,contested matter, the consent of the parties.

Ll
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(d) Trial by the (ourt. Issues not demanded for trial by jury trlet and4 IFR.

shall be tried by the court. Notwithstanding the failure of a place of tr.,, I o

party to demand a jury when such a demand might have been

made of right, the court on its own initiative may order a trial

by jury of any or all issues.

(e) Adtisory Jury and Trial by Consent. In all actions not

triable df right by jury the court on motion or on its own

initiative may try and issue with an advisory jury or, except in

actions against the United States when a statute of the United 51 The iFedej

States provides for trial without a jury, the court, with the F.R. Civnl'

consent of both parties, may order a trial with a jury whose

verdict has the same effect as if trial by jury had been a matter

of right.

(f) Applicability of Certain of the Federal Rules of Civil Proce- Sectio 2.

dure. Rules 47-51 of F.R.Civ.P. apply when a jury trial is the Federal

conducted. 
Eviden eh p;

. . ~plement 4.e
cable to qase!

Advisory Committee Note i xaw 2es

Subdivisions (a)-(f) of this rulle are adaptations of subdivisions of ry nat.

Rules,38 and 39 F.R.CivCP. 
Rue30 1(f

Whethor a party is entitled to a jury trial is goverued by 28 U.S.C. m.toun am'

5 1480(a). Subsection (b) of'§ 1480emppowers the~ourt to dispense cu 11

with a jury trial on issues presented by a contested involuntary peti- L
tion, even when a -jury trial is properly dqrnanded. The purpose of

§ 14$0(b) is to insure that eontested petitions are decided promptly.

The court may under § 1480(b)and subdivision (b)(3) act suasponte

and direct that a contested petitionbe tried by the court instead of to

a jury.
Rule 9027(i) governs the procedure for requesting trial by jury in .

a matter removed to a bankruptey court. ' 
r

on M ot

]Rile 9016. pr.the q4rt

otep ti.n

SUBPOENA ' ,mati (

j~uie 45 lR.8.P. aplis its bankruptcy ipases under the dator uia

C~ode . confiderl,
g ~~undej| hi

Advisory Committee Note movelo

Although Rule 7004(d) authorizes nationwide service of process, notice th
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39 lt4t4eai-ye may t-y any iSue wth an aduee!y fery em7 exeept if

40 aeteas agagt4n the TU~4ed Stetes whent a statite eo the Uai4ed

y 41 Steates pne-de See tr4a+ w4ihet a UtPyS- the eeotr-t wih the eamaent

42 ef beth par4es-, may ee a t4al wlth a jiify whese veiet has the

43 same efeet as f Ht4el by juiy had been a mat~er e ri4ght-

44 (4 APP 4ABH2FFY GF GERTAIN OF THE FEDERAL RULES

45 OF GfX4. PRGeEPUREr. Rdes 47-6+ ef F7 R7 G-Y- P. apply when a

46 liuy tk4aie eendueeed#-

Rule 9015. [Abrogated]

mOMMITTEE NOTE

Former section 1480 of title 28 preserved a right to trial by jury in any
case or proceeding under title 11 in which jury trial was provided by
statute. Rule 9015 provided the procedure for jury trials in-bankruptcy__
courts. Section 1480 was repealed. Section 1411 added by the 1984
amendments affords a jury trial only for personal injury or wrongful death
claims, which 28 U.S.C. § 157(b)(5) requires be tried in the district court.
Nevertheless, Rule 9015 has been cited as conferring a right to jury trial in
other matters before bankruptcy judges. In light of the clear mandate of
28 U.S.C. S 2075 that the "rules shall not abridge, enlarge, or modify any
substantive right," Rule 9015 is abrogated. In the event the courts of
appeals or the Supreme Court define a right to jury trial in any bankruptcy
matters, a local rule in substantially the form of Rule 9015 can be adopted
pending amendment of these rules.

Rule 9016. Subpoena

1 Rule 45 F. R. Civ. P. applies in beanikuptey cases under the

2 Code.
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one Rundred t hird Congrens
Li of the

L ~~~~United h6tate of America
AT THE SECOND SESSION

7 Begun and held at the City of Washington on Tuesday,

the twenty-fifth day of January, one thousand nine hundred and ninety-four

A~~~~~~~~n Aft

To amend title 11 of the United States Code.

Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

(a) SHORT TITLE.-This Act may be cited as the 'Bankruptcy

fr Reform Act of 1994".
L. (b) TABLE OF CONTENTS.-The table of contents is as follows:

Sec. 1. Short title.

TITLE I-IMPROVED BANKRUPTCY ADMINISTRATION

Sec. 101. Expedited hearing on automatic stay.

tL Sec. 102. Jurisdiction to review interlocutory orders increasing or reducing certain

time periods for fOng plan.
Sec. 103. Expedited procedure for reaffirmation of debts.

Sec. 104. Powers of bankruptcy courts.
Sec. 105. Participation by bankruptcy administrator at meetings of creditors and

equity security holders.
Sec. 106. Definition relating to eligibility to serve on chapter 11 committees.

Sec. 107. Increased incentive compensation for trustees.
Sec. 108. Dollar adjustments.
Sec. 109. Premerger notification.
Sec. 110. Allowance of creditor committee expenses.
Sec. 111. Supplemental injunctions.
Sec. 112. Authority of bankruptcy judges to conduct jury trials in civil proceedings.

Sec. 113. Sovereign immunity.
Sec. 114. Service of process in bankruptcy proceedings on an insured depository

institution.
Sec. 115. Meetings of creditors and equity security holders.

Sec. 116. Tax assessment.
Sec. 117. Additional trustee compensation.

TITLE II-COMMERCIAL BANKRUPTCY ISSUES

Sec. 201. Aircraft equipment and vessels; rolling stock equipment.

Sec. 202. Limitation on liability of non-insider transferee for avoided transfer.

'Sec. 203. Perfection of purchase-money security interest.
Sec. 204. Continued perfection.
Sec. 205. Rejection of unexpired let es of real property or timeshare interests.

Sec. 206. Contents of plan.
Sec. 207. Priority for independent sales representatives.

Sec. 208. Exclusion from the estate of interests in liquid and gaseous hydrocarbons

transferred by the debtor pursuant to production payment agreements.

L=. Sec. 209. Seller's right to reclaim goods.
Sec. 210. Investment of money of the estate.
Sec. 211. Election of trustee under chapter 11.
Sec. 212. Rights of partnership trustee against general partners.

Sec. 213. Impairment of claims and interests.
Sec. 214. Protection of security interest in post-petition rents and lodging pay-

ments.
Sec. 215. Amendment to definition of swap agreement.
Sec. 216. Limitation on avoiding powers.
Sec. 217. Small businesses.

L
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Sec. 218. Single asset real estate.
Sec. 219. Leases of personal property.
Sec. 220. Exemption for emall business investment companies.
Sec. 221. Payment of taxes with borrowed funds.
Sec. 222. Return of goods. .
Sec. 223. Proceeds of money order agreements.
Sec. 224. Trustee dutiesa professional fees.
Sec. 225. Notices to creditors.

TITLE III-CONSUMER BANKRUPTCY ISSUES

Sec. 301. Period for curing default relating to principal residence. L
Sec. 302. Nondischargeability of fine under chapter 13.
Sec. 303. Impairment of exemptions.
Sec. 304. Protection of child support and alimony.
Sec. 305. Interest on interest l
Sec. 306. Exception to discharge.
Sec. 307. Payments under clapter 13.
Sec. 308. Bankruptcy petition preparers.
Sec. 309. Fairness to condonpinium and cooperative owners.
Sec. 310. Nonavoidability of fixing of lien on tools and implements of trade, ani- {

male, and crops. ,J
Sec. 311. Conversion of case under chapter 13.
Sec. 312. Bankruptcyfraud.
Sec. 313. Protection agaivnst dscriminatory treatment of applications for student L

loans. L
TITLE IV-GOVERNIMEtNTAL BANKRUPTCY ISSUES

Sec. 401. Exception from automatic stay for post-petition property taxes.
Sec. 402. Municipal bankruptcy. li

TITLE V-TECHNICAL CORRECTIONS

Sec. 501. Amendments to bankruptcy definitions, necessitated by enactment of
Public Law 101-647.

Sec. 502. Title 28 of the United States Code. H
TITLE VI-BANKRUPTCY REVIEW COMMISSION

Sec. 601. Short title.
Sec. 602. Establishment.
Sec. 603. Duties of the Commission. L
Sec. 604. Membership.
Sec. 605. Compensation of the Commission.
Sec. 606. Staff of Commission; experts and consultants.
Sec. 607. Powers of the Commission.
Sec. 608. Report. E
Sec. 609. Termination.
Sec. 610. Authorization of appropriations.

TITLE VII-SEVERABILITY; EFFECTIVE DATE; APPLICATION OF K
AMENDMENTS. L,

Sec. 701. Severability.
Sec. 702. Effective date; application of amendments.

TITLE I-IMPROVED BANKRUPTCY Id
ADMINISTRATION K

SEC. 101. EXPEDITED HEARING ONAUTOMATIC STAY.

The last sentence of section 362(e) of title 11, United States
Code, is amended-

(1) by stilking "commenced' and inserting "concluded", and
(2) by inserting before the period at the end the following:

", unless the 3.0-day period is extended with the consent of the
parties in interest or for a specific time which the court finds
is required by compelling circumstances".

LI
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SEC. 102. JURISDICTION TO REIVIEW INTERLOCUTORY ORDERS
INCREASING OR REDUCING CERTAIN TIME PERIODS FOR
FILING PLANT.

Section 158(a) of title 28, United States Code, is amended
L by striking "from" the first place it appears and all that follows

through "decrees,", and inserting the following:
"(1) from final judgments, orders, and decrees;

v_ "(2) from interlocutory orders and decrees issued under
section 1121(d) of title 11 increasing or reducing the time
periods referred to in section 1121 of such title; and

"(3) with leave of the court, from other interlocutory orders
and decrees;".

SEC. 103. EXPEDITED PROCEDURE FOR REAFFRMATION OF DEBTS.

(a) REAFFIRMATION.-Section 524(c) of title 11, United States
Code, is amended-

(1) in paragraph (2)-
(A) by inserting "(A)" after "(2)",
(By by adding "and" at the end, and
(C) by inserting after subparagraph (A), as so des-

ignated, the following:
"(B) such agreement contains a clear and conspicuous

statement which advises the debtor that such agreement
is not required under this title, under nonbankruptcy law,
or under any agreement not in accordance with the provi-

L sions of this subsection;", and
(2) in paragraph (3)-

(A) in the matter preceding subparagraph (A) by strik-
ing 'svch agreement" the last place it appears,

(B) in- subparagraph (A)-
(i) by inserting "such agreement" after "(A)", and
(ii) by striking "and" at the end,

(C) in subparagraph (B)-
(1) by inserting 'such agreement" after "(B)", and
(ii) by adding "and" at the end, and

(3) by adding at the end the following:
4"(C) the attorney fully advised the debtor of the legal

L effect and consequences of-
'(I) an agreement of the kind specified in this

subsection; and
T(ii) any' default under such an agreement;".

(b) EFFECT OF DISCHARGE.-The third sentence of section 524(d)
of title 11, United States Code, is amended in the matter preceding
paragraph (1) by inserting "and was not represented by an attorney
during the course of negotiating such agreement" after "this

Lo) section".
SEC. 104. POWERS OF BANKRUPTCY COURTS.

(a) STATUS CONFERENCES.-Section 105 of title 11, United
States Code, is amended by adding at the end the following:

"(d) The court, on its own motion or on the request of a party
in interest, may-

"(1) hold a status conference regarding any case or proceed-
ing under this title after notice to the parties in interest;
and

"(2) unless inconsistent with another provision of this title
or with applicable Federal Rules of Bankruptcy Procedure,L
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issue an order at any such conference prescribing such limita-
tions and conditions as the court deems appropriate to ensure
that the case is handled expeditiously and economically, includ-
ing an order that-

"(A) sets the date by which the trustee must assume
or reject an executory contract or unexpired lease; or ,i

"(B) in a case under-chapter 11 ofithis title-
, "(i) sets a date byl which the debtor, or trustee

if onebhas been appointed, shall file a disclosure state-
ment and plan;,

OD sets a date by ,whiph the debtor, or 'trustee
if one has been appointed, shill solicit acceptances
of a plan;

"'(iii) sets the~date by which a party in interest LJ
other than, a debtor may file a p an;

"(iv) sets a date by which a proponent of a plan,
other than the debtor, shall solicit acceptances of such C
plan;

"(v) fixes the scope and format of the notice to
be provided regarding thehearing on approval of the
disclosure statement; or

"(vi) provides that the hearing on approval of the L
disclosure istatemient may be combined with the hear-
ing on, confirmation of the plan.".:

(b) ABSTENTIN.-Section 1334 of title 28,, United States Code, 17
is amended- LJ

(1) by redesignating subsection (d) as subsection (e), and
(2) in the second sentence of subsection (c)(29-

(A) by inserting "(other than a decision not to abstain
in a proceeding described in subsection (c)(2))" after "sub- El
section", and

(B) by striking "Any" and inserting the following:
"(d) Any".
(c) ESTABLISHMENT, OPERATION, AND TERMINATION OF BANK- FJ

RUPTCY APPELLATE PANEL! SERVICE.-Section 158(b) of title 28,
United States Code, is amended-

(1) by striking paragraphs (3) and (4),
(2) by redesignating paragraph (2) as paragraph (4), Li
(3) by strikingparagraph (1) and inserting the following:

"(1) The judicial council of a circuit shall establish a bankruptcy
appellate panel service composed of bankruptcy judges of the dis-
tricts in the circuit who are appointed by the judicial council in .
accordance with paragraph (3), to hear and determine, with the
consent of all the parties, appeals under -subsection (a) unless
the judicial council finds that-

"(A) there are insufficient judicial resources available in LJ
the circuit; or

"(B) establishment of such service would result in undue
delay or increased cost to parties in cases under title 11.

Not later than 90 days after making the finding, the judicial council Li
shall submit to the Judicial Conference of the United States a
report containing the factual basis of such finding.

"(2)(A) A judicial council may reconsider, at any time, the
finding described in paragraph (1). ,

"(B) On the request of a majority of the district judges in
a circuit for which a, bankruptcy appellate panel service is estab-
lished under paragraph (1), made after the expiration of the r

Li
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1-year period beginning on the date such service is established,
L. the judicial council of the circuit shall determine whether a cir-

cumstance specified in subparagraph (A) or (B) of such paragraph
exists.

"(C) On its own motion, after the expiration of the 3-year
L period beginning on the date a bankruptcy appellate panel service

is established under paragraph (1), the judicial council of the circuit
may determine whether a circumstance specified in subparagraph
(A) or (B) of such paragraph exists: 1

"(D) If the judicial council finds that either of such cir-
cumstances exists, the judicial council may provide for the comple-
tion of the appeals then pending before such service and the orderly

L termination of such service. paagap ( shall
"(3) Bankruptcy judges appointed under paragraph (1) shall

be appointed and may be reappointed under such paragraph.",
and

(4) by inserting after paragraph (4), as so redesignated,
the following:
"(5) An appeal to be heard under this subsection shall be

heard by a panel of 3 members of the bankruptcy appellate panel
L service, except that a member of such service may not hear an

appeal originating in the district for which such member is
appointed or de-ignated under section 152 of this title.

"(6) Appeals may not be heard under this subsection by a
panel of the bankruptcy appellate panel service unless the district
judges for the district in which the appeals occur, by 'majority
vote, have authorized such service to hear and determine appeals
originating in such district.".

(d) APPEALS To BE HEARD BY BANKRu PTCY APPELLATE PANEL
SERVICE.-Section 158 of title 28, United States Code, is amended-

7 (1) in subsection (c) by striking 7(c)" and inserting "(2)",
I and
L (2) by inserting after subsection (b) the following:

"(c)(1) Subject to subsection (b), each appeal under subsection
an (a) shall be heard by a 3-judge panel of the bankruptcy appellateL panel service established under subsection (b)(1) unless-
lL "(A) the appellant elects at the time of filing the appeal;

or
"(B) any other party elects, not later than 30 days after

service of notice of the appeal;
L to have such appeal heard by the district court.".

(e) RULES OF PROCEDURE AND EVIDENCE; METHOD OF PRESCRIB-
71 ING.-Section 2073 of title 28, United States Code, is amended-

(1) in subsection (aX2) by striking "section 2072" and insert-
;'} ing "sections 2072 ad 2075", and

(2) in subsections (d) and (e) by inserting 'or 2075" after
"2072" each place it appears.
(f) EFFECTIVE DATE OF BANKRUPTCY RULES.- The third

undesignated paragraph of section 2075 of title 28, United States
Code, is amended to read as follows:

"The Supreme Court shall transmit to Congress not later than
L May 1 of the year in which a rule prescribed under this section

is to become effective a copy of the proposed rule. The rule shall
take effect no earlier than December 1 of the year in which it
is transmitted to Congress unless otherwise provided by law.".

L
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SEC. 105. PARTICIPATION BY BANKRUPTCY ADMINISTRATOR AT
MEETINGS OF CREDITORS AND EQUITY SECURITY HOLD-
ERS.

(a) PRESIDING OFFICER.-A bankruptcy administrator appointed
under section 302(d)(3)(I) of the Bankruptcy Judges,, United States
Trustees, and Family Farmer Bankruptcy Act of 1986 (28 U.S.C.
581 note; Public Law 95Z554; 100 Stat. 3123), as amended by'
section 317(a) of the Federal CourtsiStudy Committee Implementa-
tion Act of 1990 (Public Law 101-650; 104 Stat. 5115), or the
bankruptcy administrator's designee may preside at 'the meeting
of creditors convened undersection 34,1(a) of title 11, United States
Code. The bankruptcy administrator or the bankruptcy administra-
tor's designee may preside at any meeting of equity security holders
convened under,,section 341(b) of title 11, United States Code.

(b) EXAMINAPON OF TME DEBTOR-The bankruptcy adminis-
trator or the 'bankruptcy a8dinistrator's designee may examine
the debtor at the meeting of creditors and may administer the
oath required under section 343 of title 11, United States Code.
SEC. 106. DEFINITION RELATING t EL IGI LT TSERVE ONCaf,

TER 11 COM TEES. I
Section 101(41) of title 11, United States Code, is amended

to read as follows:
"(41) 'personP includes individual, partnership, and corpora-

tion, but does, not include governmental unit, except that a
governmental unit that-

"(A) acquires an asset from a person,
"(ai) a result of the operation of a loan guarantee

agreement; or
4'(ii) as receiver or liquidating agent of a person;

"(B) Visa guarantor of a pension benefit payable by
or on bealf of the debtor or jan affili4te of the debtor;
or

'(C) is the legal or beneficial owner of an asset of-
"li) an employee pension benefit plan that is a(K

governxrIeta plan, as defined in section 414(d) of the
Internal Revenue Code of 1986; o6r

"(ii) an eligible deferred compensation plan, as
defined in section 457(b) of the Internal Revenue Code
of 1986;

shall be considered, for purposes of section 1102 of this title,
to be a person with respect to such asset or such benefit;".

SEC. 107. INCREASED INCENTIVE COMPENSATION FOR TRUSTEES.

Section 326(a) of title 11, United States Code, is amended
by striking "fift.een" and all that follows through '$3,000' the last
place it appears, and inserting the following: L.
'25 percent on the first $5,000 or less, 10 percent on any amount
in excess of $5,000 ,ut not in excess of $50,000, 5 percent on
any amount in excess of $50,000 but not in' excess of $1,000,000,
and reasonable compensation not to exceed 3 percent of such moneys L
in excess of $1,000,000".
SEC. 108. DOLLAR ADWSTMENTS.

(a) WHO MAY B: A DEBTOR UNDER CHAPTER 13.-Section 109(e)
of title 11, UnitediStates Code, is amended-

() by striingi$100,000" each place it appears and insert-
ing "$250,000'l and

1
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(2) by striking "$350,000" each place it appears and insert-

L ing "$750,000"'.
(b) INVOLUNTARY CASES.-Section 303(b) of title 11, United

States Code, is amended-
(1) in paragraph (1) by striking "$5,000" and inserting

Li "$10,000", and
(2) in paragraph (2) by striking "$5,000" and inserting

"'$10,000".
(c) PRIOR1TIES.-Section 507(a) of title 11, United States Code,L is amended-

(1) in paragraph (4)(B)(i) by striking '$2,000" and inserting
"$4,000",

(2) in paragraph (5)H -ystriking 'v'$2,00O',and inserting
' "$4,000", and

(3) in paragraph (6) by striking "$900" and inserting
"$1,800".
(d) EXEMPTIONS.-Section 522(d) of title 11, United States Code,

is amended-
(1) in paragraph (1) by striking "$7,500" and inserting

"$15,000",
(2) in paragraph (2) by striking "$1,200" and inserting

"$2,400",
(3) in paragraph (3)-

7 (A) by striking "$200" and inserting "$400", and
I (B) by striking "$4,000" and inserting "$8,000",

(4) in paragraph (4) by striking "$500" and inserting
"$1,000",

(5) in paragraph (5)-L 1 (A) by striking "$400" and inserting "$800", and
(B) by striking "$3,750" and inserting "$7,500",

(6) in paragraph (6) by striking "$750" and inserting7 "$1,500",
(7) in paragraph (8) by striking "$4,000" and inserting

"$8,000", and
(8) in paragraph (11)D) by striking "$7,500" and inserting

"$15,000".
(e) FUTURE AiJUSTMENTS.-Section 104 of title 11, United

States Code, is amended-
(1) by inserting "(ar before "The", and

7 (2) by adding at the end the following:
L "(b)(1) On April 1, 1998, and at each 3-year interval ending

on April 1 thereafter, each dollar amount in effect under sections
109(e), 303(b), 507(a), 522(d), and 523(aX2XC) immediately before
such April 1 shall be adjusted-L "(A) to reflect the change in the Consumer Price Index

for All Urban Consumers, published by the Department of
Labor, for the most recent 3-year period ending immediately
before January 1 preceding such April 1, and

(B) to round to the nearest $25 the dollar amount that
represents such change.
"(2) Not later than March 1, 1998, and at each 3-year interval

ending on March 1 thereafter, the Judicial Conference of the United
States shall publish in the Federal Register the dollar amounts
that will become effective on such April 1 under sections 109(e),
303(b), 507(a), 522(d), and 523(a)(2)(C) of this title.

L
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"(3) Adjustments made in accordance with paragraph (1) shall
not apply with respect to' cases commenced before the date of
such adjustments.".
SEC. 109. PREMERGER NOTIFICATION. F

Subparagraphs -(A) and (B) of section 363(b)(2) of title 11,
United States Code, are amended to read as follows:

"(A) notwithstanding subsection (a) of such section,
the notification required by such subsection to be given
by the debtor shall be given by the trustee; and

"(B) notwithstanding subsection (b) of such section,
the required waiting period shall end on the 15th day
after the date of the receipt, by the Federal Trade Commis-
sion and the Assistant'Attorney General in charge of the
Antitrust Division of the Department of Justice, of the
notification required under such subsection (a), unless such
waiting period is extended- c

"(i) pursuant to subsection (e)(2) of such section,
in the same manner as such subsection (e)(2) applies
to a cash tender offer;

"(ii) pursuant to subsection (g)(2) of such section; K
or

"(iii) by the court after notice and a hearing.".
SEC. 110. ALLOWANCE OF CREDITOR COMMITrEE, EXPENSES.

Section 503(bX3) of title 11, United States Code, is amended-
(1) in subparagraph (D) by striking "or" at the end,
(2) in subparagraph (E) by inserting "or" at the end, and
(3) by adding at the end the following:

"(F) a member of a committee appointed under section
1102 of this title, if such expenses are incurred in the
performance of the duties of such committee;".

SEC. 111. SUPPLEMENTAL INJUNCTIONS.
(a) SUPPLEMENTAL INJUNCTIONS.-Section 524 of title 11,

United States Code, is amended by adding at the end the following:
"(gXlXA) After notice and hearing, a court that enters an

order confirming a plan of, reorganization under chapter 11 may
issue, in connection with such order, an injunction in accordance
with this subsection to supplement the injunctive effect of a dis-
charge under this section.

"(B) An injunction may be issued under subparagraph (A) to
enjoin entities from taking legal action for the purpose of directly
or indirectly collecting, recovering, or receiving payment or recovery
with respect to any claim or demand that, under a plan of reorga-
nization, is to be paid in whole or in part by a trust described
in paragraph (2)(B)(i), except such legal actions as are expressly
allowed by the injunction, the confirmation order, or the plan of
reorganization.

a(2)(A) Subaect to subsection (h), if thedrequirements of subpara-
graph (B) are met at the time an injunction described in paragraph
(1) is entered, then after entry of such injunction, any proceeding
that involves the validity, application, construction, or modification
of such injunction, or of this subsection with respect to such injunc-
tion, may be commenced only in the district court in which such
injunction was entered, and such court shall have exclusive jurisdic-
tion over any such proceeding without regard to the amount in
controversy.

Li
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"(B) The requirements of this subparagraph are that-
L "(i) the injunction is to be implemented in connection with

a trust that, pursuant to the plan of reorganization-
"(1) is to assume the liabilities of a debtor which at

the time of entry of the order for relief has been named
as a defendant in personal injury, wrongful death, or prop-
erty-damage actions seeking recovery for damages allegedly
caused by the presence of, or exposure to, asbestos or
asbestos-containing products;

L d "(II) is to be funded in whole or in part by the securities
of 1 or more debtors involved in such plan and by the
obligation of such debtor, or debtors to make future pay-
ments, including dividentds; ,.

"(III) is to own, or by the exercise of rights granted
under such plan would be entitled to own if specified contin-
gencies occur, a majority of the voting shares of-

"(aa) each such debtor;
LJ "(bb) the parent corporation of each such debtor;

or
r "(cc) a subsidiary of each such debtor that is also

a debtor; and
"(IV) is to use its assets or income to pay claims and

demands; and
"(ii) subject to subsection (h), the court determines that-

"(I) the debtor is likely to be subject to substantial
future demands for payment arising out of the same or
similar conduct or events that gave rise to the claims
that are addressed by the injunction;

"(II) the actual amounts, numbers, and timing of such
future demands cannot be determined;

"(III) pursuit of such demands outside the procedures
prescribed by such plan is likely to threaten the plan's

Do purpose to deal equitably with claims and future demands;
`"(IV) as part of the process of seeking confirmation

of such plan-
"(aa) the terms of the injunction proposed to be

issued under paragraph (1)(A),, including any provi-
sions barring actions against third parties pursuant
to paragraph (4)(A), are set out in such plan and in
any disclosure statement supporting the plan; and

"(bb) a separate class or classes of the ,claimants
,whose claims are to be addressed by a trust described
in clause (i) is established and votes, by at least 75
percent of those voting, in favor of the plan;Land
C(V) subject to subsection (h), pursuant to court orders

Ld or otherwise, the trust will operate through mechanisms
such as struct~ureds, periodic, or supplemental payments,
pro rata distributions, matrices, or periodic review of esti-
mates of the nuibers and values of present Maims and
future demands, or other comparable inechisns, that
provide reasonable assurance that the trust will value,
and be in "a financial position to pay, presenhticlaims and
future demands that involve similar claims in hsutantially

L the same manner.
"(3)(A) If the requirements of paragraph (2)B) are met and

the order confirming the, plan of reorganization was issued orif affirmed by the district court that has jurisdiction over ithe reorga-

Lr
l
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nization case, then after the time for appeal of the order that
issues or affirms the plan- LJ

"(i) the injunction shall be valid and, enforceable and may
not be revoked or modified by any court except through appeal
in accordance with paragraph (6);

"(ii) no entity that 'pursuant to such plan or thereafter
becomes a direct or indirect transferee of, 'or successor to any
assets of,'a debtor or trust that is the subject of the injunction
shall be, liable with respect to any claim ordemand made,
against such entity'by, reason of itsbecoming'such a,,,transferee
or successor; and

"(iii) no entity that pursuant to such plan or thereafter
makes aloan to suchla debtor or trust or 'to such a successor
or transferee lshall,' by reason of'nmaking the loan,' be liable
with respect toany claiim or ",demand made against such! entity,
nor shall any pledgeof'aissets made in joxdnection with such rn
a loan be upset or impaired for that re ason ',,
"(B) Subparagraph'(A)'shall nlot be construed to- -W

<(i) imp&th~hat an entity',described jn subparagraph (A)
(ii) o Would, iI this paragraph were not applicable, nec-
essarily be,,liabie lo any entity~,by reason ,of any 'of the acts
described in subparagraph (A);

"(ii) relieve asy suchj entity of the duty to comply with,
or of liability u any 1Federal or State law regarding the
making of a',raudulenti 6onv yance' in 'a, transaction described L
in subparagraph ( WA)'ii) or (iii); or

"(ii) Mieve a'dobtor of the debtor'$, obligation to comply
with the terms ofi l plan of reorganization, or 'affect the
power of the court to ex*ercise its authority under' sections L
1141 and 1'14`2to tcrpl the debtor to do sa .
"(4)(A)(i) Subj'ect tl'paragraph (B) an injunction described

in paragraph (c)gshal l be d 4 lird ad enforceable against 'all entities K
that it addresses! , F'

"(ii) Notwithstanding the provisions of section 524(e), such an
injunction may;arb any actiion directed against a third party who
is identifiable from- te te~s of hsuch injunction (by name or as
part of an iden i ria b ,up) and is alleged to ibe directly or Li
indirectly liablefor induct,,of,,claimsJ, against, or demands
on the debtor to the rlext such alleged liability of such lthird
party arises by reason' ' -

"(I) thAD r rty's ownership of a financial' interest in
the debtor,'a past resnt Pfluiate, ofi the debtor, or a prede-
cessor in interest tildebtor

"(II) V~ 1 tir ~t' novmnt in 'the management of
the debto t of the debtor, or service D
as an officer dirctr or epoyee of t#h debtor or a rdlated
party; l I

"(Ill) the hird partys provision of insurance to the debtor
or a related party r '

"(IV) th > hiwrday's involvement inI a transaction chang-
ing the codpralqlicture,'tor in a loan or other financial
transactio n cti' ¢lthe financial condition of the debtor or K
a related ply 'inulirig jbut not limited t.-

"(Sla; jnQlkvei~ent in 'providing fnancing (debt or
equit celto an Entity involved in such a 'trans-
actionA~r

'Fll



H, R. 5116-11

"(bb) acquiring or selling a financial interest in an
entity as part of such a transaction.

"(iii) As used in this subparagraph, the term 'related party'
means-

"(I) a past or present affiliate of the debtor;
(II) a predecessor in interest of the debtor; or

"(III) any entity that owned a financial interest in-
"'(aa) the debtor;
"(bb) a past or present affiliate of the debtor; orL "(cc) a predecessor in interest of the debtor.

"(B) Subject to subsection (h), if, under a plan of reorganization,
a kind of demand described in such plan is to be paid in wholeor in part by a trust described',iin paragraph (2)(B)(i)',in connection

X,, with which an injunction described in paragraph (1) is to be imple-
mented, then such injunction shall be valid and enforceable withrespect to a demand of such kind made, after such plan is confirmed,7 against the debtor or debtors involved, or, against a third partyL described in subparagraph (A)(ii), if-

"( as part of the proceedings leading to issuance of suchinjunction, the court appoints a legal representative for the
purpose of protecting the rights of persons that might subse-quently assert demands of such kind, and

"(ii) the, court determines, before entering the order
confirming such plan, that identifying such debtor or debtors,E or such third party (by name or as part of an identifiableL group), in such injunction with respect to such demands for
purposes of this subparagraph is fMir and equitable with respectto the persons that might subsequently assert such demands,7 in light of the benefits provided, or to be provided, to suchLg trust on behalf of such debtor or debtors or such third party.
"(5) In this subsection, the term 'demand', mean's a demandfor payment, present or future, that-

"(A) was not a claim during the proceedings leading to
the confirmation of a plan, of reorganization;

"(B) arises out of the same or similar conduct or eventsthat gave rise to the claims addressed by, the injunction issuedunder paragraph (1); and
"(C) pursuant to the ,plan, is to be paid by a trust described

in paragraph (2)(B)(i).
"(6) Paragraph (33A)(i) does not bar an action taken by orat the direction of an appellate court on appeal of an injunction

issued under paragraph (1) or of the order of confirmation that
relates to the injunction.

"(7) This subsection does not affect the operation of section
1144 or the power of the idistrict court to refer a proceeding under
section 157 of title 28 or any reference of a proceeding made
prior to the datekof the enactment of this subsection.

"(h) APPLICATION TO tEXISTING INJUNCTIONS.-For purposes of
subsection (g)-E'l subject to parAgraph (2), if an injunction of the kind

described in subsection (g)(1)(B) was issued before the dateof the enactment of this Act, as part of a plan of reorganization
confirmed by Han orderz entered before such date, then the injunc-
tion shall beilconsidged to meet the requirements of subsection
(g)(2)) for purposes of subsection (g)(2XA), and to satisfy
subsection (g,)(4XA)(ii), if-
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"(A) the court determined at the time the plan was
confirmed that 'the plan was fair and' equitable in accord-
ance with the requirements of section 1129(b);

"(B) as part of the' proceedings leading to issuance
of such injunction and' confirmation of such plan, the court dJ

had appointed a legal' representative for the purpose of
protecting the 'rights of persons that might' subsequently
assert demands described in subsection (g)(4)(B) with
respect to such plan; and 'L

"(C) such legaF representative did not object to con-
firmation of sucb plan or issuance of such injunction; and 77

"(2) for purposes of 'Paragraph (1), if a, trust tdescribed
in subsection (gX,2)()(i) is subject to a coizrt' order on the
date of the enactment of this Act staying; such trust from
settling or paying further claims,

"(A) the requirements of subsection (g)(2)(B)(i'i)(V) shall
not apply with respect t6` such trust idIntil 'suchstay is
lifted or dissolved; and

"(B) if such trust, meets asuch irequiremnents on the'
date such stay issl,>Ifted or 'dissolved,, upch trust shall be
considered to have met such 'requir'ezits cntinuously
from the date of the enactment of this Act.",

(b) RULE OF CONISTRUCTION'. Nothing', ini` ,5ubl'section, (a), or in
the amendments 'made by' subsection (a,)", Sl costrued to
modify, impair; or supesede anyhaeruthrity the Curt hAs
to issue injunctionsin connection with',anhobrde cfing a plan
of reorganization.,
SEC. 112. AUTHORITY OF BANKRUPTCY JVDG6ES, T CONDUCT JURY

TRIAS INTI CVIL PROCEIEDINGS I

Section 157 of title 28, United States Code, is amhended by
adding at the end the following:

a(e) If the right to 'a jury trial' applies[ in' a proceeding that
may be heard under thins section by a bankruptcy judge, the bank-
ruptcy judge mnay condudclt the jury' trial if' ,specially designated
to exercise such jurisdiction by the district' court and' with the
express consent of all the parties.".
SEC. 113. SOVEREIGN INUNITY.

Section 106 of title 11, United States Code, is amended to
read as follows:'

§ 106. Waiver of sovereign immunity

4(a) Notwithstanding an assertion of sovereign immunity, sov- 7
ereign immunity is abrogated as to a governmental unit to the,
extent set forth 'in this section with respect to the following:

"(1) Sections 1i05,,106, 107, 108, 303, 346, 362, 363, 364,
365, 366, 502, 503, 505. 506, 510, 522, 523, 524, 525, 542,
543, 544, 545, 546,'547, 548, 549, 550, 551, 552, 553, 722,
724, 726, 728, 744, 749, 764, 901, 922, 926, 928, 929, 944,
1107, 1141, 1142 1143, 1146, 1201, 1203, 1205, 1206,' 1227,
1231, 1301, 1303', 1305, and 1327 of this title.

"(2) The court may bear and determine any issue arising
with respect to the application of such sections to governmental
units.

"(3) The court may issue against a governmental unit an
order, process, or judgiment under such sections or the Federal
Rules of Bankruptcy Procedure, including an order or judgment
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awarding a money recovery, but not including an award ofpunitive damages. Such order or judgment for costs or feesL under this title or the Federal Rules of Bankruptcy Procedureagainst any governmental unit shall be consistent with theprovisions and limitations of section 2412(d)(2)(A) of title 28."(4) The enforcement of any such order, process, or judg-ment against any governmental unit shall be consistent withappropriate nonbankruptcy law applicable to such govern-mental unit and, in the case of a money judgment againstU: the United States, shall be paid as if it is a judgment renderedby a district court of the United States.
N'(5) Nothing in this section shall create any substantiveclaim for relief or cause of action not otherwise existing underthis title, the Federal Rules' of Bankruptcy. Procedure, orL nonbankruptcy law.

"(b) A governmental unit that has filed a proof of claim inthe case is deemed to have waived sovereign immunity with respectto a claim against such governmental unit that is property ofthe estate and that arose out of the same transaction or occurrenceout of which the, claim of such governmental unit arose."rc) Notwithstanding any assertion of sovereign immunity bya governmental unit, there shall be offset against a claim or interestof a governmental unit any claim against such governmental unitthat is property of the estate.".
SEC. 114. SERVICE OF PROCESS IN BANKRUPTCY PROCEEDINGS ONL AN INSURED PEPOsrrORY ISM~r&TION.

Rule 7004 of the Federal Rules of Bankruptcy Procedure isamended-
(1) in subdivision (b) by striking "In addition" and inserting"Except as provided in subdivision (h), in addition", and
(2) by adding at the end the following:

"(h) SERVICE OF PROCESS ON AN INSURED DEPOSITORY INSTITU-TION.-Service on an insured depository institution (as defined inAI section 3 of the Federal. Deposit Insurance Act) in a contestedmatter or adversary proceeding shall be made by certified mailaddressed to an officer of the institution unless-"(1) the institution has appeared by its attorney, in whichJ case the attorney shall be served by first class mail;"(2) the court orders otherwise after service upon theinstitution by certified mail of notice of an application to permitfrt service on the institution by first class m ail sent to an officerof the institution designated by the institution; or,
"(3) the institution has waived in writing its entitlementto service by certifiedmail by designating an officer to receiveservice ..V SEC. 115. MEETINGS OF CREDITORS AND EQUITY SECURIT HOLDERS.

Section 341 of title 11, United States Code, is amended byadding at the end the following:
"d) Prior to the conclusion of the meeting of creditors or equitysecurity holders, the trustee shall orally examine the debtor toensure that the debtor in a case under chapter 7 of this titleis aware of-

M(1) the potential consequences of seeking a discharge inbankruptcy, including the efects on credit history;
"(2) the debtor's ability to file a petition under a differentchapter of this title;>
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"(3) the effect of receiving a discharge of debts under this L
title; and

"(4) the effect of reaffirming a debt, including the debtor's
knowledge of the provisions, of section 524(d) of this title.".

SEC. 116. TAX ASSESSMENT. H
Section 362(b)(9) of title 11, United States Code, is amended

to read as follows:
"(9) under subsection (a), of- ,

"(A) an audit by a governmental unit to -determine
tax liability;

"(B) the issuance to the debtor by a governmental
unit of a notice of tax deficiency; L

"(C) a demand for tax returns; or .
"(D) the making of anassessment for any tax and

issuance ,of a notice and demand for payment of such an l
assessmenft (but any tax lien that would otherwise attach
to propertl of the estate by reason of such an assessment X
shall not take effect unless, such tax is a debt of the
debtor that will not be discharged in the case and such
property orf iits, proceeds are transferred out of the iestate
to, or otherwise revested in, the debtor),".

SEC. 117. ADDITIONAL TRUSTEE COMPENSATION.

Section 330(b) f title 11, United, States Code, is amended- K
(1) by inserting "(1)" after "(b)", and Li
(2) by addingatthe'end thereof the following:

"(2) The Judicial Conference of the United States-
"(A) shall prescribe additional fees of the same kind. as

prescribed uAder section 1914(b) of title 28; and K
"(B) may prescribe notice of appearance fees and fees

charged against distributions in cases under this title;
to pay $15 to trosteessering in cases after such trustees' services
are rendered. h6gmnig 1' year after! «e date of the enactment
of the Bankruptcy lAeform Act of 1994, such $15 shall be paid
in addition to the amount paid under paragraph (19.".

TITLE II_ CO RCIAL BANKRUPTCY Li
SSUES[

SEC. 201. AIRCRAFr EQUIPMENT AND VESSELS; ROLLING STOCK
EQUIPMENT.

(a) AMENDMENT OF SECTION 1110.-Section 1110 of title 11,
United States Code, is amended to read as follows: L
"§ 1110. Aircraft equipment and vessels

"(a)(1) The right of a secured party with a security interest 7
in equipment described in paragraph (2) or of a lessor or conditional L
vendor of such equipment to take possession of such equipment
in compliance with a security agreement, lease, or conditional sale
contract is not affected by section 362, 363, or 1129 or by any
power of the court to, enjoin the taking of possession unless- L

"(A) before' the date that is '60 days after the date of
the order for relief under this chapter, the trustee, subject
to the court's approval, agrees to perform all obligations of
the debtor that becomec due on or after the date of the order

Li
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under such security agreement, lease, or conditional sale con-
tract; and

"(B) any default, other than a default of a kind specified
in section 365(b)(2), under such security agreement, lease, or
conditional sale contract-

"(i that occurs before the date of the order is cured
before the expiration of such 60-day period; and

"(ii) that occurs after the date of the order is cured
before the later of-'

"(I) the date that is 30 days after the date of
the default; or

"(II) the expiration of such 60-day period.
"(2) Equipment is described in this paragraph if it is-

"(A) an aircraft, aircraft engine, propeller, appliance, or
spare part (as defined in section 40102 of title 49) that is
subject to a security interest granted by, leased to, or condi-
tionally sold to a debtor that is a citizen of the United States
(as defined in section 40102 of title 49) holding an air carrier
operating certificate issued by the Secretary of Transportation
pursuant to chapter 44'7 of title 49 for aircraft capable ofL carrying 10 or more individuals or 6,o000 pounds or more of

L ~~~~~cargo; or
(B) a documented vessel (as defined in section 30101(1)of title 46) that is subject to a security interest granted by,r ' leased to, or conditionally sold to a debtor that is a waterL carrier that holds a certificate of public convenience and neces-

sity or permit issued by the Interstate Commerce Commission.
"(3) Paragraph (1) applies to a secured party, lessor, or condi-

tional vendor acting in its own behalf or acting as trustee orotherwise in behalf of another party.
"(b) The trustee and the secured party, lessor, or conditionalvendor whose right to take possession is protected under subsection(a) may agree, subject' to the court's approval, to extend the60-day period specified in subsection (a)(1).
(c) With respect to equipment first placed in service on orprior to the date of enactment of this subsection, for: purposes

of this section-, -
, "(1) the'termn lease' includes any written agreement with

respect to which the lessor and the debtor, as lessee, have
expressed in the ag'rement or in a substantially contempora-
neous writing that the agreement is to be treated as a leasefor Federal income tax purposes; and

"(2) the term i security interest' means a purchase-money
equipment security interestP."
r (b) AMENDMENT OF SECTION 1168.-Section 1168 of title 11,

United States Code, is amended to read as follows:

"§ 1168. Rolling stock equipment
"(a)(1) The right; of a secured party with a security interestL3 in or of a lessor or conditional vendor of equipment described

in paragraph (2) to take possession of such equipment in compliance
with an equipment serur#ty agreement, lease, or conditional sale7 contract is not'affected',byg section 362, 363, or 1129 or by anyA, power of the court tal njoin the taking of possession, unless-

(A) before 'the date that is 60 days after the date of
commencement of a case under this chapter, the trustee, subject
to the cours aproval, agrees to perform all obligations of

[3
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the debtor that become due on or after the date of commence- L
ment of the case under such security agreement, lease, or
conditional sale contract; and

"(B) any default, other than a default of a kind described r
in section 365(b)(2), under such security agreement,, lease, or L
conditional sale contract-

"(i) that occurs before the date of commencement of
the case and is an event of' default therewith is cured
before the expiration of such 60-day period; and

"(ii) that occurs or becomes an event of default after
the date of commencement of the case is cured before
the later of- I

"(1) the date that is 30 days after the date of [1
the default or event of default; or

"(II) the cxpiration of such 60-day period.
"(2) Equipment is described in this paragraph if it is' rolling

stock equipment or accessories used on such equipment, including
superstructures and racks,, that is subject to a security interest
granted by, leased to or conditionally sold to the debtor.

"(3) Paragraph (1) applies to a secured party, lessor, or condi-
tional vendor acting in its own behalf or acting as trustee or J
otherwise in behalf of another party.

"(b) The trustee, and 'the secured party, lessor, or conditional
vendor whose right to take possession is protected under subsection n
(a) may agree, subject, to -the court's approval, 'to extend the
60-day period specified in subsection (a1).

"(c) With respect ,to equipment first placed in service on or
prior to the date of enactment of this subsection, for purposes
of this section-

"(1) the term 'ase' includes any written agreement with
respect to which the lessor and the debtor, as lessee, have
expressed in the agreement or in a substantially contempora-
neous writing that the agreement is to be treated as a lease
for Federal income tax purposes; and L

"(2) the termn 'security interest' means a purchase-money
equipment security interest. F
"(d) With respect to equipment first placed in service after

the date of enactment of thisgsubsection, for purposes of this section, L
the term 'rolling stock equinpmnt' includes rolling stock equipment
that is substantially rebui t and accessories used on such equip-
ment.".
SEC. 202. LIMITATION ON LIABILITY OF NON-INSIDER TRANSFEREE

FOR AVOIDED TRANSFER.

Section 550 of title 11, United States Code, is amended- C
(1) by redesignating subsections (c), (d), and (e) as sub-

sections (d), (e), and (f), respectively, and
(2) by inserting after subsection (b) the following:

"(c) If a transfer made between 90 days and one year before
the filing of the petition- st 5

the is avoidedunder section 547(b) of this title; and
"(2) was made for the benefit of a creditor that at the

time of such transfer was an insider;
the trustee may not recover unrder subsection (a) from a transferee
that is not an insidert.'.
SEC. 203. PERFECTION OF PURCHASE-MONEY SECURITY INTEREST.

Section 547 of title 11, United States Code, is amended- K
LA
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(1) in subsection (c)(3)(B) by striking "10" and insertingE "~~~~~~20", and
(2) in subsection (e)(2)(A) by inserting ", except as provided

in subsection (c)(3)(B)" before the semicolon at the end.
SEC. 204. CONTINUED PERFECTION.Ld (a) AUTOMATIC STAY.-Section 362(b)(3) of title 11, UnitedStates Code, is amended by inserting ", or to maintain or continuethe perfection of," after "to perfect".

(b) LIMITATIONS ON AVOIDING POWERS.-Section 546(b) of title11, United States Code, is amended to read as follows:
"(b)(1) The rights and powers of a trustee under sections 544,545, and 549 of this title are subject to any generally applicablelaw that-l-, "(A) permits perfection of an interest in property to be
effective against an entity that acquires rights in such property
before the date of perfection; or

"(B) provides for the maintenance or continuation of perfec-tion of an interest in property to be effective against an entityL that acquires rights in such property before the date on which
action is' taken to effect such maintenance or continuation.
"(2) If-

"(A) a law described in paragraph (1) requires seizure ofsuch property, 'or commencement of an action to accomplish
such perfection, or maintenance or continuation of perfection
of an interest in property; and

"(B) such property has, not been seized or such an action
has not been commenced before the date of the filing of thepetition;

such interest in such property shall be perfected, or perfectionof such interest shall be maintained -or continued, by giving noticewithin the time fixed by such law for such seizure -or suchcommencement.".
F SEC. 205. REJECTION OF UNEXPIRED LEASES OF REAL PROPERTY ORTIMESHARE INTERESTS.

(a) AMENDMENT TO SECTION 3 65.-Section 365(h) of title 11,United States Code, is amended to read as follows:
"(h)(1)(A) If the trustee rejects an unexpired lease 'of real prop-erty under which the debtor is the lessor and-

"i) if the rejection by the trustee amounts to such a breach
as would entitle the lessee to treat such lease as terminated
by virtue of its terms, applicable nonbankruptcy law, or anyagreement made by the lessee, then the lessee under such
lease may treat such lease as terminated by the rejection;
orK may"00 if the term of such lease has commenced, the lesseeL may retain its rights'under such lease (including rights suchas those relating to the amount and timing of payent ofrent and other amounts payable by the lessee anIdany rightof use, possession, quiet enjoyment, subletting, assignment,or hypothecation) that are in or appurtenant to the real prop-erty for the balance of the term of such lease and for any
renewal or extension of such rights to the extent that suchrights are enforceable under applicable nonbankruptcy law.
"(B) If the lessee retains its rights under subparagraph (A)(ii),the lessee may offset against the rent reserved under s' uch leasefor the balance of the term after the date of the rejection of such

lK
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lease and for the term of any renewal or extension of such lease, K
the value of any damage caused, by the nonperformance after the
date of such rejection, of any obligation of the debtor under such
lease, but the lessee shall not have any other right against the 7
estate or the debtor on account of any damage occurring after L
such date caused by such nonperformance.

"(C) The rejection of a lease of real property in a shopping
center with respect to which the lessee elects to retain its rights V
under subparagraph (A)(ii) does not affect~the enforceability under ti
applicable nonbankruptcy law' of any provision in the lease pertain-,
ing to radius, location, use, exclusivity, or tenant rpix or balance.

"(D) In this paragraph, lessee' includes any successor, assign.,
or mortgagee permitted under the terms of such lease.

"(2)(A) If the trustee' rects r ','time'sha e"'4,interest under a
timeshare plan under which the debtor is the ,tirneshzre interest
seller and-

"(i) if the 'rejection, amounts to such a bteach as would
entitle the *iheshare interest purchaser to 'treat the timeshare
plan as terminated under its terms, applicable P6n'ankruptcy
law, or any agreement made by timeshare interest purchaser,
the timeshare interest purchaser under, the'tiimeshare plan
may treat the timeshare plan as terhinated bysuch -rejection;
or

"(ii) if. the term of such timeshare interest has commenced,
then the timeshare interest, purchaser mayretain its rightsL
in such timeshare interest for the balance Of such termand
for any term of renewal or extension 'of such timeshare interest
to the extent that such rights are enforceale under applicable 7
nonbankruptcy law. 4

"(B) If the timeshare interest purchaser retainsls fights under
subparagraph (A), 'such timeshare inte6rest purchaser may offset
against the moneys due for such timeshare interesttforlthebalance
of the term after' the date of theilrejection 'of such timeshare interest,
and the term of any renewal or extension of such, timrsha'ie interest, L
the value of any damage 'caused by the'nonp rfor'imance~ 'after the
date of such rejection, of any obligation"of the debtor under such 7
timeshare plan, but the. timeshare. interest pu'rcliaser- shall not
have any right against the estate or ,the 'debtr| on account!''of
any damage occurring after such date ciaused by sulsh'hnnperfor-
ance.".

(b) TECHNICAL AMENDMENT,-Section 55 3b)T of title 11,
United States Code, is amended by striillng 36265th)(2)" and insert-
ing "365(h)". a
SEC. 206. CONTENTS OF PLAN.

Section 11230Y) pf title 11, United States Code, is'amended-
(1) in paragaph (4) by striking "and" at the end,
(2) by reaesignating paragraph (5) as paragraph (6), and
(3) by insetting after' paragraph (4) the following: I
"(5) modify ithe rights of holders of secured claims, other

than a claim eclured only by a security interest in real property
that is the ".debtor's principal residence, or of holders of
unsecured claims, or leave unaffected the rights of holders
of any class of claims; and"1 ,

SEC. 207. PRIORrTY FOR INDEPENDENT SALES REPRESENTATIVES.

Section 507(a)(3) of title 11, United States Code, is amended C
to read as follows: L

7
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"(3) Third, allowed unsecured claims, but only to the extentof $4,000 for each individual or corporation, as the case maybe, earned within 90 days before the date of the filing ofthe petition or the date of the cessation of the debtor's business,whichever occurs first, for-
"(A) wages, salaries, or commissions, including vaca-

tion, severance, and sick leave pay earned by an individual;
or

i(B) sales commissions earned by an individual or byL a corporation with only 1 employee, acting as an independ-
ent contractor in the sale of goods or services for thedebtor in the ordinary course of the debtor's business if,L and only if, during the 12 months preceding that date,
at least 75 percent of the amount that the individual orcorporation earned by acting as an independent contractorin the sale of goods or services was earned from theL, debtor;".

SEC. 208. EXCLUSION FROM THE ESTATE OF ZqrERESTS IN LIQUIDr AND GASEOUS HYDROCARBONS TRANSFERRED BY THEDEBTOR PURSUANT TO PRODUCTION PAYMENT AGRrE
MENTS.

a,__ (a) DEFINITION.-Section 101 of title 11, United States Code,is amended-LJ (1) by inserting after paragraph (42) the following:
"(42A) 'production payment means a term overriding roy-alty satisfiable in cash or in kind-

'"(A) contingent on the production of a liquid or gaseous
hydrocarbon from particular real property; and

i(B) from a specified volume, or a specified value, fromthe liquid or gaseous hydrocarbon produced from such prop-erty, and determined without regard to production costs;",L and
(2) by inserting after the first paragraph (56) the following:"(56A) 'term overriding royalty' means an interest in liquid

or gaseous hydrocarbons in place or to be produced from
particular real property that entitles the owner thereof to ashare of production, or the value thereof, for a term limitedby time, quantity, or value realized;".
(b) PROPERTY OF THE EsrATE.-Section 541(bX4) of title 11,U United States Code, is amended-

(1) in subparagraph (A) by striking "(A)" and insertingi(A)(i)",
(2) in subparagraph (B)-

(A) by stiking"(B)" and inserting -(ii) ,
(B) by striking 'such interest" and inserting "theinterest referred to in clause (i)", andLi (C) by striking the period at the end and inserting

;o", and
(3) by adding at the end the following:

'WB)i) the debtor has transferred such interest pursu-ant to a written conveyance of a production payment to
an entity that does not participate in the operation of
the property from which such production payment is trans-ri ferred; and



H. R. 5116-20

(ii) but for the operation of this paragraph, the estate
could include the interest referred to in clause (i) only
by virtue of section 542 of this title;".

SEC. 209. SELLER'S RIGHT To RECLAIM GOODS.

Section 546(c)(1) of title 1i, United States Code, is amended
to read as follows:

"(1) such a seller may not reclaim, any such goods unless
such seller demands in writing reclaation of such goods-

"(A) before ,0 days after receipt of such goods by
the debtor; or I

"(B) if such. 10-day period ewCPires after, the, commence-
ment of the case, before 20 days after receipt ofsuch
goods by the debtor and". ,

SEC. 210. 11VEStET OFPMEOFN TH0 ESTATE.

Section 345()j of'title 11,,UJnted States Code,. is amended-
(1) in paragraph (2) by striking 'the period atthe end

and inserng a semicolon aInd '
(2) by ae the following:

Sunless the cou4 for cause rorlr otherwise.".
SEC. 211. ELETiN OHF UAPR 11. -

(a) ELECTION AvtHiRIzED.-Section 1104 of title 11 of the
United States Code is, ameIded-

(1) by redesig i subsections (b) and (c) as subsections
(c) and (d), respectivel, Iand ,

(2) by i nset afeI subsection (a) the following:
f(b) Except i.s pprt44iSded I ection 'i163 of this title, on the

request of a SPaty Inte st q~made note later than 30 days after
the court oruew *> rs th~4poizent of a trustee under subsection
(a), the United States t.uste~ sll convene a meeting of creditors
for the purp of ele ig e disinterested person to serve as
trustee in the =as ' 1et onotrustee sh be conducted
in the mane rvdd~~s~etos() band (c) of section
702 of this title.

(b) CoNFQIDNG AENDMENT.-Section 1106(b) of title 11,
United States Cde, is iended by striking "1104(c)" and inserting
"1104(d)". H
SEC. 212. TRIG SO A RSP TUSTEE AGAINST GENERAL

Section 723(a) of title 11, United States Code, is amended
by striking "r He1Frto the fl deficiency" and inserting
"to the extent t ne appicable nonanrptey law such gen-
eral partner is perso y 4i or such deficiency.
SEC. 21& IAM F CLAIS AND INTERESTS. I

(a) OBJECToN 'To FILED U MELY.Section 502(b)
of title 11, United States ,-Co'de, is Wmended-

(1) in parap'aph () by striking "or" at the end, F]
(2) in paragraph1 (9 by staring the period at the end L

and inserting '; or"," and
(3)by a'& ata e end the following:
"(9) p oofsioc, laim is not timely filed, except to the FA

extent tardly filedflas permitted under paragraph (1), (2), or
(3) of sectn 172(a) ofthis title or under the Federal Rules
of Bankru.ptyPcde, except that a claim of a governmental F
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L unit shall be timely filed if it is filed before 180 days after
the date of the order for relief or such later time as the
Federal Rules of Bankruptcy Procedure may provide."

fr (b) TARDILY FILED PRIORITY CLAIMS.-Section 726(a)(1) of title
11, United States Code, is amended by adding before the semicolon
the following: a, proof of which is timely filed under section 501
of this title or tardily filed before the date on which the trusteer commences distribution under this section".

L (c) FILING OF REQUEST FOR ADMINTISTRATIVE EXPENSES.-Sec-
tion 503(a) of title 11, United States Code, is amended-

(1) by inserting "timely" after "may", and
(2) by inserting ", or may tardily file such request if permittedL by the court for cause" before the period at the end. > I
(d) IMPAIRMENT OF CLAIMS OR INTERESTS.-Section 1124 of

title 11, United States Code, is amended-fl (1) in paragraph (1) by inserting "or" at the end,
L (2) in paragraph (2) by striking "; or" at the end and

inserting a period, and
(3) by striking paragraph (3).

SEC. 214. PROTECTION OF SECURITY INTEREST IN POST-PETITION

L RENTS AND LODGING PAYMENTS.
(a) POSTPETITION EFFECT OF SECURITY INTEREST.-Section

552(b) of title 11, United States Code, is amended-
(1) by inserting "(1)" after "(b)",L (2) by striking "rents," each place it appears, and
(3) by adding at the end the following:

"(2) Except as provided in sections 363, 506(c), 522, 544, 545,
547, and 548 of this title, and notwithstanding section 546(b) ofL this title, if the debtor and an entity entered into a security agree-
ment before the commencement of the case and if the security
interest created by such security agreement extends to property
of the debtor acquired before the commencement of the case and
to amounts paid as rents of such property or the fees, charges,
accounts, or other payments for the use or occupancy of rooms
and other public facilities in hotels, motels, or other lodging prop-
erties, then such security interest extends to such rents and suchL fees, charges' accounts or other payments acquired by the estate
after the co--mmencement of the case to the extent provided in
such security agreement, except to any extent that the court, after
notice and a bhearing land based on the equities of the icase, orders

L7 otherwise.".
(b) USE SALE, OR LEASE OF PROPERTY.-Section 363(a) of title

11, United States Code, is amended by inserting: "and the fees,
charges, accounts or otherl' payments for the use or occupancy of£7, rooms and other public facilities in hotels, motels, or other lodging
properties" after "property".
SEC. 215. AMENDMENT TO DEFINITION OF SWAP AGREEMENT.

Subparagraph (A) of the first paragraph (55) of section 101
of title 11, United States Code, is amended by inserting "spot
foreign exchange agreement,' after "forward foreign exchange
agreement,".

SEC. 216. LIMITATION ON AVOIDING POWERS.
Section 546(a)(1) of title 11, United States Code, is amended

to read as follows:
"(1) the later of-

£7
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"(A) 2 years after the entry of the order for relief; J
or

"(B) 1 year after the appointment or election of the

first trustee under section 702, 1104, 1163, 1202, or 1302

of this, title if such appointment or such election occurs
before the, expiration of" the period specified in subpara-I'
graph (A); or".

SEC. 217. SmALL BUSINESSES. p
(a) DEFINITION.-Section 101 of title 11, United States Code,

is amended by inserting after paragraph (51) the following:
"(5iC) 'small business' means a person engaged in commer-

cial or business activities (but does not include a person whose

primary activity is the business of owning or operating real

property and activities incidental thereto) whose aggregate

noncontingent liquidated secured and unsecured debts as of

the date of the petition do not exceed $2,000,000;".
(b) CREDITORS' CoMSrITEES.-Section 1102(a) of title 11, United

States Code, is amended- I
(1) in paragraph (1) by striking "As" and inserting "Except 7

as provided in paragraph (3), as"; and Pi
(2) by 'adding at the end the following:

"(3) On request of a party in interest in a case in which

the debtor is a small business and for cause, the court may order

that a committee of creditors not be appointed.". i
(c) CONVERSION OR DISMISSAL.-Section 1112(b) of title 11,

United States Code, is amended by inserting' "or bankruptcy

administrator" after "United States trustee".
(d) WHO MAY FILE A PLAN.-Section 1121 of title 11, United L

States Code, is amended by adding at the end the following:
"(e) In a case in which the debtor is. a small business and

elects to be considered a small business- C

"(1) only the debtor may file a plan until after 100 days t

after the date of the order for relief under this chapter;
"(2) all plans shall be filed within 160 days after -the

date of the order for relief; and
"(3) on request of a party in interest made within the

respective periods specified in paragraphs (1) and (2) and after

notice and a hearing, the court may-
"(A) reduce the 100-day period or the 160-day period

specified in paragraph (1) or (2) for cause; and
"(B) increase the 100-day period specified in paragraph

(1) if the debtor shows that the need for an increase is

caused by circumstances for which the debtor should not

be held accountable.".
(e) POSTPETITION DiSCLOSURE.-Section 1125 of title 11, United

States Code, is amended by adding at the end the following:
"(f) Notwithstanding subsection (b), in' a case in which the

debtor has elected under section 1121(e) to be considered a small

business-
'(1) the court may conditionally approve a disclosure state-

ment subject to final approval after notice and a hearing;
"(2) acceptances and rejections of a plan may be solicited

based on a conditionally approved disclosure statement as long

as the debtor provides adequate iriformation to each holder

of a claim or interest that is solicited, but a conditionally
approved disclosure statement shall be mailed at least 10 days

LJ
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o prior to the date of the hearing on confirmation of the plan;
and

"(3) a hearing on the disclosure statement may be combined
with a hearing on confirmation of a plan".

L SEC. 218. SINGLE ASSET REAL ESTATE.
(a) DEFINTIoN.-Section 101 of title 11, United States Code,

is amended by inserting after paragraph (51) the following:
"(51B) 'single asset real estate' means real property con-

stituting a, single property or project, other than residential
real property with fewer than 4 residential units, which gen-
erates substantially all of the gross income of a debtor and
on which no substantial business is being conducted, by a debtor
other th'an the business of operating the real property and
activities incidental thereto having aggregate noncontingent,

r liquidated secured debts in an amount no more than
$4,000,000;".

Li (b) AUTOMATIC STAY.-Section 362(d) of title 11, United States
Code, is amended-

(1) in paragraph (1) by striking "or" at the end,
(2) in paragraph (2) by striking the period at the end

and inserting"; or", and
(3) by adding at the end the following:
v(3) with respect to a stay of an act against single asset

real estate under subsection (a), by a creditor whose claim
is secured by an interest in such real estate, unless, not later
than the date that is 90 days after the entry of the order
for relief (or such later date as the court may determine for
cause by order entered within that 90-day period)

"(A) the debtor has filed a plan of reorganization that
has a reasonable possibility of being confirmed within'a
reasonable time; or

"(B) the debtor has commenced monthly payments to
each creditor whose claim is secured b such real estate
(other than a claim secured by' a juygment lien or by
an unmatured statutory lien), which payments are in an
amount equal to interest at a current fair market rate
on the value of the creditor's interest in the real estate.'.

SEC. 219. LEASES OF PERSONAL PROPERTY.

C"' (a) ASSUMPrIONk-.Section 365(b(2) of title 11, United States
Code, is amended-

(1) in subparagraph (B) by stiking "or" at the end,
(2) in subparagraph (C) by striking the period and inserting

[2 (3) by adding at the end the following:
"(D) the satisfaction of any penalty rate or provision relat-

ing to a default arising from any fWilure by the debtor to
perform nonmonetary obligations under the executory contract
or unexpired lease.".
(b) PERFORMANCE.-Section 365(d) of title 11, United States

Code, is amended by adding at the end the following:
"(10) The trustee shall timely perform all of the obligations

of the debtor, except those specified in. section 365(b)(2), first
arising fron or after 60 days after the order for relief in
a case under chapter 11 of this title under an unexpired lease
of personal property (other than personal property leased to
an individual primarily for personal, family, or household pur-

I2
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poses), until such lease is assumed or rejected notwithstanding
section 503(b)(1) of this title, unless' the court, after notice
and a hearing and based on the equities of the case, orders
otherwise with respect to the obligations or timely performance
thereof. This subsection shall, not be' deemed to affect the trust-
ee's obligations under the provisions of subsection (b) or (fM. IUaJ
Acceptance of any such peiformance does not constitute waiver
or relinquishment of the lesgors rights under such lease or
under this title.'.-
(c) LIMAT~loN.--Sectionli363(e) of title 11, United States Code

is amended by adding at the end the following:
"This subsection also applies ,t property that is subject ,to any,
unexpired le se'of personal prope"'rty othe'exclusion of such prop-
erty being subject to n order t Fo rnt belief from the stay under
section 362).".

SEC. 220. :XEMPnION FOR SMALL BUSNESS qVESXI*NT COMP;A-
NiES. l s ,J

Section 109(bX2) of title 11, United States Code, is amended
by inserting after "homestead associa'a'tion1 the I foliovi a, smill
business investment company liceased' bytthe Snia Businessl
Admini stration under subsection (c) or (d) of 'section 3b0 of the
Small Business InvestmentAct of 95S;,".' >

SEC. 221. PAYmENT OF TAXES Wrix BORROWED FUNDS.

Section 523(a) of title, 11, United States Code, is amended-
(1) in paragraph'(13) by st 'the period at'the e-.zd

and inserting, a semicolon, and
(2) by ading at te endithe following:
"(14) incurred to'pay a tax tV teh United States that would

be nondischargeable pursuant to pragraph (1);".

SEC. 222. RETUIN OF GOODS. -7

(a) LIMITATQON ON AVOiDING PoWERs.-Section 546 of title 11, A
United States Code, is amended by adding at he end the following:

"(g) Notwithstabndig 'the rights and powers of a trustee under
sections 544(a), 545, 547, 549, and 553, if the 'court determines
on a motion by the trustee made not later than 120 days after
the date of the order for relief in a case under chapter 11 of
this title and after, n6tic'e and a hearing, that a return is in the
best interests of the estate, the debtor, with the consent of a
creditor, may return godds shipped to thfe'debtor by the creditor
before the commencement of the'ncase, andlthe creditor may offset
the purchase price of such goods against any claim of the creditor
against the debtor that,'arose before the commencement of ,thej
case..

(b) SEwoF..-Section 553(bXl) is amended by inserting "546(th),"
after "365(h),". '''

SEC. 223 PROCEEDS OF MONEY ORDER AGREEMENTS. L
Section 541(b) of title 11, United States Code, is amended-

(1) in paragraph (3) by striking '"or" at the end and insert-
ing a semicolon,

(2) n paragraph (4) by striking the period at the end
and inserting a; or", and

(3) by inserting after paragraph (4) the following: .

i Li
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"(5) any interest in cash or cash equivalents that constitute
proceeds of a sale by the debtor of a money order that is
made-

'(A) on or after the date that is 14 days prior to
the date on which the petition is filed; and

4(B) under an agreement with a money order issuer
that prohibits the commingling of such proceeds with prop-
erty of the debtor (notwithstanding that, contrary to the
agreement, the proceeds may have been commingled with
property of the debtor),

unless the money order issuer had not taken action, prior
to the filing' of the petition, to require compliance with the
prolibition.".

I SEC. 224. 'RUSTE DUTIES; PROFESSIONAL FEES.
(a) Ti USTEE'S DUTIES.-Section 586(a)(3)(A) of title 28, United

States Coce, is amended to read as follows:
7 "(A)(i) reviewing, in accordance with procedural guide-

lines adopted by the Executive Office of the United States
Trustee (which guidelines shall be applied uniformly by
the United States trustee except when circumstances war-
rant different treatment), applications filed for compensa-
tion and reimbursement under section 330 of title 11; and

"(ii) filing with the court comments with respect to
such application and, if the United States Trustee considersV it to be appropriate, objections to such application.".

(b) PROFEssIoNAL FEES.-Section 330(a) of title 11, United
States Code, is amended to read as follows: I

x(a)(1) After notice' to the parties in interest and the United
States Trustee and a hearing, and subject to sections 326, 328,

LW and 329, the court may award to a trustee, an examiner, a profes-
sional person employed undernsection 327 or 1103-

"(A) reasonable compensation for actual, necessary servicesL' rendered by the trustee, examiiner, professional person, or attor-
ney and by any paraprofessional person employed by any such
person; and

"(B) reimbursement for actual, necessary expenses.
"(2) The court may, on its own motion or on the motion of

the United States Trustee, the United States Trustee for the District
or Region, the trustee for the estate, or any other party in interest,
award compensation that is less than the amount of compensation

L that is requested.
"(3XA) In determining the amount of reasonable compensation

to be awarded,' the couit shall consider the nature, the extent,
and the value of such services, taking into account all relevant
factors, including-

-"(A) the time spent on such services;
"(B) the rates charged for such services;
"(C) whether the services were necessary to the administra-

tion of, or beneficial at the time at which the service was
rendered toward the completion of, a case under this title;

"(D) whether the services were performed within a reason-
able amount of time commensurate with the complexity, impor-

L tance, and nature of the problem, issue, or task addressed;
and

L
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"(E) whether the compensation is reasonable based on the
customary compensation charged by comparably skilled.,

practitioners in cases other than cases under this title.

"(4)(A) Except as, provided in, subparagraph (B),,the court shall

not allow compensation for-
"(i) unnecessary duplication of services; or &

"(ii) services that were not-
"(I) reasonably likely to benefit 'the debtor's estate;

or. , ,
"(II) necessary to the administration of the case. J

A(B) In a chapter 12,or chapter 13 case, in which the debtor

is an individuals the court may allow reasonable compensation
to the debtor's attorney for representing the interests of the debtor C

in connection with the bankruptcy case based on a consideration

of the ben-efit and necesity of such services to the debtor and

the other f. ctors set forth in this section.
"(5) Tile court shail!. ird'ue the amount of compensation

awarded ur-der this sect on bythe' amount of any interim compensa- -

tion awarded unde3 section, 331,' and, if the amount of such interim

compensation exceeds tibe lamount of crmhpensation ,awarded, un'der
this section, may lorder Xthe return of tihe lexcessto the estate'.

"(6) Any compensatiol awarded for ithe .preparatioln of a fee p

application shall belbased ontherlevelfand skill reasonably ,required
to prepare the application i,'

SEC. 225. NOTICES TO CREDITOS Vi
Section 3,42 of Title 11, United States Code, is amended by FJ

adding at the end the following:
"(c) If notice is required to be. given by the debtor to a creditor

m1nder this title, Rny lel, any applicable law, or any order of

the court, such nioc'shallccntain te name, address, and taxpayer

identification number of the debtor, but' the failure of' suchil notice

to contain such iI'`hall no invalidate the legal effect C
of such notice.". 1I

TITLE III-CONSUMER BANKRUPTCY
,ISSUES C

X J

SEC. 301. PERIOD FOR CURING DEFAULT RELATING TO PRINCIPAL

RESIDENCE.

Section 1322 of title 11, United States Code, is amended- LJ
(1) by redesigiating subsection (c) as subsection (d), and

(2) by inserting after subsection (b) the following:
T(c) Notwithstanding subsection (bX2) and applicable

nonbankruptcy law- 
LJ

"1) a default with respect to, or that gave rise to, a lien
on the debtor's principal residence may be cured under para-

graph (3) or (5) of subsection (b) until such residence is sold

at a foreclosure sale that is conducted in accordance with L

applicable nonbankruptcy law; and
"(2) in a case in which the last payment on the original

payment schedule for a claim secured only by a security interest

in real property that is the debtor's principal residence is due

before the date on which the final payment under the plan

is due, the plan may provide for the payment of the claim

as modified pursuant to section 1325(a)(5) of this title.'.

L
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SEC. 302. NONDISCHARGEABIL7rTY OF FINE UNDER CHAPTER 13.
Section 1328(a)(3) of title 11, United States Code, is amended

by inserting ", or a criminal fine," after "restitution'.
SEC. 303. VdPARMENIT OF EXEMPONS.

Section 522(f) of title 11, United States Code, is amended-
(1) in paragraph (2)-

(A) by redesignating subparagraphs (A), (B), and (C)
as clauses (i), (ii), and (iii), respectively, and

(B) by striking "(2)" and inserting "(B)-,
(2) by redesignating paragraph (1) as subparagraph (A),
(3) by inserting "(l)" before "Notwithstanding", and
`4) by adding at the end the following:

"(2)(, ) For the purposes of this subsection, a lien shall be
considered to impair an exemption to the extent that the sum
of-

(.)the lien,
"(a) all other liens on the property; andLo "(ini) the amount of the exemption that the debtor could

claim if there were no liens on the property;
exceeds the value that the debtor's interest in the property would
have in the absence of any liens.

"(B) In the case of a property subject to more than 1 lien,
a lien that has been avoided shall not be considered in making
the calculation under subparagraph (A) with respect to other liens.

"(C) This paragraph shall not apply with respect to a judgment
arising out of a mortgage foreclosure.".

SEC. 304. PROTECTION OF CLD SUPPORT AND ALMONY.

(a) DEFINrIToN.-Section 101 of title 11, United States Code,
is amended by inserting after paragraph (12) the following:

"(12A) 'debt for child suppore means a debt of a kind
specified in section 523(a)(5) of this title for maintenance orsupport of a child of the debtor;".
(b) RELIEF FROM, AUmArTC STAY.-Section 362(bX2) of title

11, United States Code, is amended to read as follows:
"(2) under subsection (a) of this section-
r(A) of the commencement or continuation of an actionL or proceeding l for-

"(i) the establishment of paternity; or
"(ii) Whe establishment or modification of an order

for alimony, maintenance, or support; or
"(B) of the collection of alimony, maintenance, or sup-

port from property that is not property of the estate;".r (c) PRIORITY OF CLAIMS.-Section 507(a) of title 11, United
States Code, is amended-

(1) in paragraph (8) by striking "(8) Eighth" and inserting
"(9) Ninth",

(2) in paragraph (7) by striking "(7) Seventh" and inserting
"()Eighth", and

(3) by inserting after paragraph (6) the following:
'(7) Seventh, allowed claims for debts to a spouse, former

spouse, or child of the 'debtor, for alimony to, maintenance
for, or support of such spouse or child, in connection with
a separation agreement, divorce decree or other order of a
court of record, determination made in accordance with State

L
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or territorial law by a governmental unit, or property settlement
agreement, but not to the extent that such debt-

'(A) is assigned to another entity; voluntarily, by oper-
ation of law, or otherwise; or

'(B) includes a liability designated as alirnony, mainte-

nance, or support, unless such liability is actually in the alk

nature of alimony, m aintenance or support-".
(d) PROTECTION OF LIENs.ectio' 522(f)1)(A) of btle 11,

United States Code, as amended' b section 303, is amended by
insertn after "ien" the foIThviing ` '

l, other than a judicial lien that secures a debt-
"(i) to a spouse, former spouse, or child of thei debtor,

for alimony to, maintenance for, 'r support of such spouse Li
or child, in connection with a separation' agreement,, divorce
c ecree or other order d, a court of record, deternidnation
n ade in accord.nce wit State or terrtorial law by a

governmental ut, or prroperty settlement agreement; and
-(ii)' to the exent tiavsuch~debt.

'(I) is'not assigned to another fentity,' voluntarily,
by operatlop lawo othe±,ise` and

-(II) includes ahiability desigatdl as" alimony,

maintenance6,1or1 support, uless such liailitylis- actu- L
ally in the na r ofony, maln e 'pr support,".

(e) EXCEPION TOi D1ScGE.Secipn 523 of title 1 1;, United

States Code, as 'aen"ded by sectn 2~1. is ended b adding ,
at the end the follog:

"(15) not of the kd described in paragrph (5) tat is
incurred by the debtor inth course ofla divorce or separation
or in connection iha separation agreement, divorce decree
or other order oflato ".ofqnrecord, a deter tidn made
in accordance 'with State 6rbteirrial law by a gove mental
-unit unless- 1[ -

"I(A) te dtor does not have the abilit zopay such

debt from, icome or property o! the debtor not reasonably .J

necessary to be ependekiftle maintence or support
of the debtor or a dependent6 of t debtor and, if the
debtor is engageldin a busness, for the payent of erpendi-
tures necessar fr the contnuation, preservaon, andL
operation of su business; or;

"(B) 'dis a* su debt wod result inaK kenefit
to the debtor at outwei, th detriental consequences
to a spouse, former spouse, or ld of the debtor;", and
(2) in subsec on jc(1) y s or (61 (T ea¢ch place it

appears and ier ng "(6)) or (C 0cto 547(c)
(f) PROTECTIb Ai &I TRUmTE AVOIDANCE.-Section 547(c)

of title 11, UnitedA Sts Cd, isamnd¶I
(1) in parait the end,
(2) by redesi ntn aaxah 7 spr~ah(8), and
(3) by t r) the following:

o 7) to debtheent9ltt!was a bona fide pa~men

ofr aldebtno s[sopeoomeusto cidofte ebtr

or child,
decree or oAer der i coui g determnaton made
in accordae " ril aa bygovernment

unit, orspro etb
that Suchd~t
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'(A) is assigned to another entity, voluntarily, by oper-
ation of law, or otherwise; or

X, 4(B) includes a liability designated as alimony, mainte-
nance, or support, unless such liability is actually in the
nature of alimony, maintenance or support; or".

(g) APPEARANCE BEFORE CouRT.-Child support creditors or
their representatives shall be permitted to appear and intervene
without charge, and without meeting any special local court rule
requirement for attorney appearances, in any bankruptcy case or
proceeding in any bankruptcy court or district court of the United

L States if such creditors or representatives file a form in such court
that contains information detailing the child support debt, its status,
and otht r characteristics.

(h) 'ONTFORMING AWMENDAMENMrS.-Title 11 of the United States
Code is a. nended-

( in section 502(i) by striking "507(a)(7)" and inserting

F: (2) in section 503(b)(1)(BXi) by strinig 6507(a)(7)" and
inserting '507(a)(8)",

(3) in section 523(a)(1XA) by striking '507(aX7Y' and insert-
ing "507(a)(8)',

(4) in section 724(b)(2) by striking 'or 507(aX6)" and insert-
ing "507(a)(6), or 507(a)(7)",

i (5)nsection 726(b) by striking 'or (7)" and inserting
(7,or (8)",

, (6) in section 1123(a)(1) by striking "507(a)(7)" and insert-
ing "507(a)(8)",

(7) in section 1129(a)(9)-
C(i) in subparagraph (B) by striking "or 507(a)(6)" and

L inserting ", 507(a)(6), or 507(aX7)", and
(ii) in subparagraph (C) by striking '507(a)(7)" and

insertng "507(a)(8)".

SEC. 305. NrEST, ON IWMREST.LIi
(a) CIAPrTER 11.-Section 1123 of title 11, United States Code,

is amended by adding at the end the following:
"(d) Notwithstanding subsection (a) of this section and sectionsF. 506(b), 1129(a)(7) and I129(b) of this title, if it is proposed in

a plan to cure a defaut the amount necessary to cure the default
shall be determined in accordance with the underlying agreementr and applicable nonbankruptcy law.".

(h) CH.AvR 112.Section 1222 of title 11, United States Code,
is amended by addi at the end the following:

"(d) Notw ading 'subsection (b)(2) of this section and sec-
tions 506(b) and 1225(a)5) of this title, if it is proposed in a
plan to cure a defaut, the amount necessary to cure {he default,
shall be dete ed in accordance with the underlying agreement
and applicable n nruptcy law.".

(C) CHAPT~ER a3.-Section 1322 of title 11, United States Code,
is amended btadii atthe end the following:

"(e) Notwith~tndin subsection (b)(2) of this section and sec-
tions 506(b) d 1325(a)(5) of this title, if it is proposed in a
plan to cure a dfauf, the amount necessary to cure the default,
shall be dete npld in cordance with the underlying agreement
and applicablel nc kptcy law.'.F:~~~~~~~~~
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SEC. 306. EXCEPTION TO DISCHARGE.

Section 523(a)(2)(C) of title 11, United States Code. is
amended-

(1) by striking "$500" and inserting "$1,000",
(2) by striking "forty" and' inserting "60", and
(3) by striking "twenty" and inserting "60". V

SEC. 307. PAYMENTS UNDER CHAPTER 13.

Section 1326(a)(2) of title 11, United States Code, is amended
in the second sentence by striking the period and inserting "as

soon as practicable.".,

SEC. 308. 1ANnRUPTCY PETITION PREPARERS.

(a) A TENDMENT OF CHAPTER 1.-Chapter 1 of title 11, United i
States Co. e, is amended by adding at the end the following:

§110. Penalty for persons who negligently or fraudulently
prepare bankruptcy petitions

"(a) In this section-
"(1) 'bankruptcy petition preparer' means a person, other

than an attorney or an employee of an attorney, who prepares i
for compensation a document for filing; and L

"(2) 'document for filing' means a petition or any other
document prepared for filing by a debtor in a United States
bankruptcy court or a United States district court in connection
with a case under this title.
"(b)(1) A bankruptcy petition preparer who prepares a document

for filing shall sign the document and print on the document the
preparer's name and address. LI

"(2) A bankruptcy petition preparer who fails to comnply with
paragraph (1) may be fined not more than $500 for each such
failure unless the failure is due to reasonable cause.

"(c)(1) A bankruptcy petition preparer who prepares a document
for filing shall place on the documrent, after the preparer's signature,
an identifying number that identifies individuals who prepared
the document.

"(2) For purposes of this section, the identifying number of,
a bankruptcy petition preparer shall be the Social Security account
number of each individual who prepared the document or assisted
in its preparation.

"(3) A bankruptcy petition preparer who fails to comply with

paragraph (1) may be fined not more than $500 for each such L,
failure unless the failure is due to reasonable cause.

"(d)(1) A bankruptcy petition preparer shall, not later than
the time at which a document for filing is presented for the debtor's
signature, furnish to the debtor a copy of the document. ELS

"(2) A bankruptcy petition preparer who fails to comply with
paragraph (1) may be fined not more than $500 for each such
failure unless the failure is due to reasonable cause.

"(e)(1) A bankruptcy petition preparer shall not execute any
document on behalf of a debtor.

"(2) A bankruptcy petition preparer may be fined not more
than $500 for each document executed int violation of paragraph

"(f(1) A bankruptcy petition preparer shall not use the word
'legal' or any similar term in any advertisements, or advertise

LJ
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under any category that includes the word 'legal' or any similar
term.

"(2) A bankruptcy petition preparer shall be fined not more
than $500 for each violation of paragraph (l).

"(g)(1) A bankruptcy petition preparer shall not collect or
receive any payment from the debtor or on behalf of the debtor
for the court fees in connection with filing the petition.

L "(2) A bankruptcy petition preparer shall be fin.,d not more
than 5500 for each violation of paragraph (1).

"(h)(1) Within 10 days after the date of the filing of a petition,
a bankruptcy petition preparer shall file a declaration under penalty

L of perjury disclosing any fee received from or on behalf of the
debtor w-thin 12 months immediately prior to the filing of the
case, and any unpaid fee charged to the debtor.V "(2) T. e court shall disallow and order the immediate turnover
to the ba kruptcy trustee of any fee referred to in paragraph
(1) found ..o be in excess, of the value of services rendered for
the documents prepared. An individual debtor may exempt any
funds so recovered under section 522(b).

"(3) The debtor, the trustee, a creditor, or the United States
trustee may file a motion for an order under paragraph (2).

"(4) A bankruptcy petition preparer shall be fined not more
than $500 for each failure to comply with a court order to turn

L over funds within 30 days of service of such order.
"(i)(1) If a bankruptcy case or related proceeding is dismissed

because of the failure to file bankruptcy papers, including papers
specified in section 521(1) of this title, the negligence or intentional

L disregard of this title or the Federal Rules of Bankruptcy Procedure
by a bankruptcy petition preparer, or if a bankruptcy petition
preparer violates thiis section or commits any fraudulent, unfair,
or deceptive act, the bankruptcy court shall certify that fact to
the district court, and the district court, bn motion of the debtor,
the trustee, or a cr6edjtodr and after a hearing, shall order the
bankruptcy petition preparer to pay to the debtor-V "(A) the debtor's a Itual damages;

"(B) the geater 9f
"(i) $2,000o_ r
"(ii) twie the amount paid by the debtor to the bank-

ruptcy petitonb preparer for the preparer's services; and
"(C) reaso Iablle lattorneys' fees and costs in moving for

damages under this subsection.
"'(2) If the trustee or creditor moves for damages on behalf

of the debtor ulder this subsection, the bankruptcy petition pre-
parer shall be ordered to pay the movant the additional amount
of $1,000 plus reason'able attorneys' fees and costs incurred.

Q(X)(1) A debtor OTr vw om a bankruptcy petition preparer has
prepared a document for1ing, the trustee, a creditor, or the United
States trustee in the district in which the bankruptcy petition
preparer resides, haps conducted business, or the United States
trustee in any other ,disfrict in which the debtor resides may bring
a civil action to enjoi a a'nkruptcy petition preparer from engaging
in any conduct i n olaixof this section or from further acting
as a bankruptcy petitio n rparer.

"(2)(A) In an action ;nder paragraph (1)7 if the court finds
L that- L"'i) a bankruptcy petition preparer has-

L
Fo
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"(l) engaged in conduct in violation of this section

or of any provision of this title a violation of which subjects LU

a person to criminal penalty;
"(II) misrepresented the preparer's experience or edu-

cation as a bankruptcy petition preparer; or
"(III) engaged in any othertfraudulent, unfair,'or decep-

tive conduct; and
"(ii) injunctive relief is appropriate' to prevent the recur-

rence of such conduct,,
the court may enjoin the bankruptcy petition preparer from engag-

ing in such conduct.
.W If the court finds that a bankruptcy petition preparer

has con nually engaged in conduct described in subclause' (I), (II),

or (III) o clause (i)6and that an injunctionlprohibiti~ng such conduct
would no be sufficient to preuvnt such person's interference with

the propc - administration of this ,title, or has not paid a penalty

imposed Lnder this section, the court may enjoin the person from

acting as X bankru-ptcy-petition' preparers , F [
"(3) The court shall award to ,adebtor, 'trustee, or creditor

that brings a successful actioon' Lunder this [ subsection reasonable
attorney's fees and cOsts of the Octin, TV be paid by the bankruptcy

"(k) Nothing in this, section shall be consttrbd to permit activi-

ties that are otherwise prohibited1 by Jaw,ainclu'ding rules and laws

that prohibit the unauthorized practice of law." ,
(b) The chapter analysis for chapter 16 of title 11, United States

Code, is amended by adding' at the le d'lhe'following new item:

'110. Penalty for persons whonegligent~y orfadulen.y prepare bankruptcy peti-
tions..

SEC. 309. FAIRNESS T COiNDOMINIUM AND COOPERATIVE OWNERS.

Section 523(a) of 'title 11, 'United Satest Code, as amended
by sections 221 and 304, is amrended by adding a the end the
following: ,.

f w 16) for a fee or assessment that becomes due and payable F:
after the order for relief to a membership association with
respect to the debtor's interest in a dwelling unit that, has
condominium ownership or in ai'share of a cooperative housing Cl
corporation, but, only if such fee or assessment is payable for
a period during which-

"(A) the debtor physically occupied a dwelling unit
in the condominium or cooperative project; or

"(B) the' debtor rented the dwelling unit to a tenant FJI

and received payments from the tenant for such period,
but nothing in thisparagraph shall exccept from discharge the

debt of a debtorlfor~a membership, asiciation fee or assessment F
for a period arising before entry of the' order for relief in

,a pending or subsec"uent bankruptcy case.".

SEC. 310. NONAVOIDABILITY IOF FIXNG ( OF LIEN ON TOOLS AND

IMPLEMENTS OF TRADE, ANIgAlS, AND CROPS.

Section 522( of) 1ltle, 11, United States Code, as amended
by sections 303 and 304, is amended-

(1) in paragraph.(1)2byl inserting "but subject to paragraph r
(3)" after "waiver of exemptions", and U

(2) by addinpgat the end the following:
"(3) In a case in' which State law that is applicable to the

debtor-
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"(A) permits a person to voluntarily waive a right to claim
exemptions under subsection (d) or prohibits a debtor from
claiming exemptions under subsection (d): and

"(13) either permits the debtor to claim exemptions under
SLate law without limitation in amount, except to the extent
that the debtor has permitted the fixing of a consensual lien
on any property or prohibits avoidance of a consensual lien
on property otherwise eligible to be claimed as exempt property;

the debtor may not avoid the fixing of a lien on an interest of
the debtor or a dependent of the debtor in property if the lien
is a nonpossessory, nonpurchase-money security interest in imple-
ments, nrofessional books, or tools of the trade of the debtor or
a deper lent of the debtor or farm animals or crops of the debtor
or a de endent of the debtor to the extent the value of such
implemei ts, professional books, tools of the trade, animals, and
crops exct -ds $5,000.".
SEC. 311. C )NVERSION OF CASE UNDER CHAPrER 13.

Section 348 of title 11, United States Code, is amended by
adding at -the end the following:

"(f)(1) Except as provided in paragraph (2), when a case under
chapter 13 of this title is converted to a case under another chapter
under this title-

"(A) property of the estate in the converted case shall
consist of property of the estate, as of the date of filing of
the petition, that remains in the possession of or is under
the control of the debtor on the date of conversion; and

"(B) valuations of property and of' allowed secured claims
in the chapter 13 case shall apply in the converted case, with
allowed secured claims reduced to the extent that they have
been paid in accordance with the chapter 13 plan.
"(2) If the debtor converts a case under chapter 13 of this

title to a case under another chapter under this title in bad faith,
the property in the converted case shall consist of the property
of the estate as of the date of conversion.".
SEC. 312. BANKRUPTCY FRAUD.

(a) IN GENERAL.-
(1) OFFENSES.-Chapter 9 of title 18, United States Code,

is amended-
(A) by amending sections 152, 153, and 154 to read

as follows:

"§ 152. Concealment of assets; false oaths and claims; bribery
"A person who-

"(1) knowingly and fraudulently conceals from a custodian,
trustee, marshal, or other officer of the court charged with
the control or custody of property, or, in connection with a
case under title 11, from creditors or the United States Trustee,
any property belonging to the estate of a debtor;

"(2) knowingly and fraudulently makes a false oath or
account in or in relation to any case under title 11;

"(3) knowingly and fraudulently makes a false declaration,
certificate, verification, or statement under penalty of perjury
as permitted under section 1746 of title 28, in or in relation
to any case under title 11;

"(4) knowingly and fraudulently presents any false claim
for proof against the estate of a debtor, or uses any such
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claim in any case under title 11, in a personal capacity or

as or through an agent, proxy, or attorney;
"(5) knowingly and fraudulently receives' any material

amount of property from a debtor ,ater the filing of a case

under title 11, with-intent to defeat the provisions of title

11; a
"`(6) knowingly and fraudulently gives, offers, receives, or

attempts to obtain any money or property,remuneratiori, com-

pensation, reward, advantage, or promise thereof for acting

or forbearing to act im,-any case under title 11;
"(7) in a personal capacity or as an agent or officer of

any person or corporation, in contemplation of a case under

title 11 by or agains"t'h6e pers6n or any other person or corpora-

tion, r with intent to defeat the provisions of title 11, know- L
ingly And fraudulently transfers orlhonceals any of his property

or the property of such other person or corporation;
"() after the filing of a case under title II or in contempla- C

tion thereof, kniowingly, and fdraudulently conceals, destroys,

mutilates, failsifies, tor, Wltes a ;fase Sentry in any 'recorded
information (inhluding books, docnirents, records, and papers)

relating to the property or finicial affairs of a debtor; or

"(9) after the filing'of a case under title 11, knowingly U
and fraudulently w thhdlds fom ' cstodian,' trustee, marshal,
or other officer'ofth courtor a U#1ite4 States Trustee entitled
to its posse-sion, any reorded inf6inmtion (including books,
documents, records, and pa'ers)'lating to the property or
financial Tf-airsof a debtor,

shall be fined not more than $5,000, imprisoned not more than

5 years, or both.

"* 153. Embezzlement against estate

"(a) OFFENSE.-A person described in subsection (b) who know-

ingly and fraudulently appropriates to the person's own use, embez-

zles, spends, or transfers any property or secretes or destroys any L
document belongingto thei estate of a debtor shall be fined not

more than $5,000, imprisoned not'more than 5 years, or both.

"(b) PERSON TO WHOM SECTION APPLIES.-A person described

in this subsection is one who has access to property or documents

belonging to an estate by virtue of the person's participation in

the administration of the' estate as.a trustee, custodian, marshal,

attorney, or other officer of the court or as an agent, employee,

or other person engaged by such an officer to perform a service

with respect to the estate.

§154. Adverse interest and conduct of officers

"A person who, being a custodian, trustee, marshal, or other

officer of the court-
"(1) knowingly purchases, directly or indirectly, any prop-

erty of the estate of which the', person is such an officer in LI
a case under title 11;

"(2) knowingly refuses to permit a reasonable opportunity

for the inspection by parties in interest of the documents and

accounts relating to the affairs of estates in the person's charge

by parties when directed by the court to do so; or
"(3) knowingly refuses to permit a reasonable opportunity

for the inspection by the United States Trustee of the docu- C

L

Li
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ments and accounts relating to the affairs of an estate in
C the person's charge,
shall be fined not more than $5,000 and shall forfeit the person's
office, which shall thereupon become vacant."; and

(B) by adding at the end the following:

"§ 156. Knowing disregard of bankruptcy law or rule
"(a) DEFINITIONS.-In this section-

"'bankruptcy petition preparer' means a person, other than
the debtor's attorney or an employee of such an attorney, welho
prepares for compensation a document for filing.

"'document for filing' means a petition or any other docu-
men. prepared for filing by a debtor in a United States bank-
ruptc- court or a United States district court in connection
with a case under this title.
"(b) C 7ENSE.-If a bankruptcy case or related proceeding is

dismissed .ecause of a knowing attempt by a bankruptcy petition
preparer in any manner to disregard the requirements of title
a11, United States Code, or the Federal Rules of Bankruptcy Proce-
dure, the bankruptcy petition preparer shall be fined under this
title, imprisoned not more than 1 year, or both.

L. "§157. Bankruptcy fraud
"A person who, having devised or intending to devise a scheme

or artifice to defraud and for the purpose of executing or concealing
such a scheme or artifice or attempting to do so-E "(1) files a petition under title 11;

"(2) files a document in a proceeding under title 11; or
"(3) makes a false or fraudulent representation, claim, or

promise concerning or in relation t. a proceeding under title
11, at any time before or after the filing of the petition, or
in relation to a proceeding falsely asserted to be pending under
such title,

shall be fined under this title, imprisoned not more than 5 years,
or both.".

(2) TECHNICAL AMENDMENTS.-The chapter analysis for
chapter 9 of title 18, United States Code, is amended-

(A) by amending the item relating to section 153 to
read as follows:

'Sec. 153. Embezzlement against estate.";

and
(B) by adding at the end the following new items:

'Sec. 156. Knowing disregard of bankruptcy law or rule.LSec. 157. Bankruptcy fraud.".
(b) RICO.-Section 1961(1)(D) of title 18, United States Code,

is amended by inserting "(except a case under section 157 of thatL title)" after "title 11".
SEC. 313. PROTECTION AGAINST DISCRIMINATORY TREATMENT OF

APPLICATIONS FOR STUDENT LOANS.

Section 525 of title 11, United States Code, is amended by
L adding at the end the following:

"(c)(1) A governmental unit that operates a student grant or
loan program and a person engaged in a business that includes
the making of loans guaranteed or insured under a student loan
program may not deny a grant, loan, loan guarantee, or loan insur-
ance to a person that is or has been a debtor under this title
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or a bankrupt or debtor under the Bankruptcy Act, or another
person with whom the debtor or bankrupt has been associated,
because the debtor or bankrupt is or has been a debtor under
this title or a bankrupt or debtor under the Bankruptcy Act, has
been insolvent before the commencement of a case under this title
or during the pendency of the case but before the debtor is granted
or denied a discharge, or has not paid a debt that, is dischargeable
in the case under this title or that was discharged under the
Bankruptcy Act.

"(2) In this section, 'student loan program, means the program,
operated under part B, D, or E of title IV of the Higher E'Oucation K
Act (-f 1965 or a similar, program operated under State or local
law.".

TITLE IV-GOVERNMENTAL
BANKRUPTCY ISSUES

SEC. 401. EXCEPTION FROM AUTOMATIC STAY FOR POST-PETITION I
PROPERTY TAXES.

Section 362(b) of title 11, United States Code, is amended
by inserting after paragraph (16) the following: l

"(18) under subsection (a) of the creation or perfection
of a statutory lien for an ad valorem property tax imposed
by the District of Columbia, or a political subdivision of a
State, if such tax comes due after the filing of the petition.".

SEC. 402. MUNICIPAL BANKRUPTCY. K
Section 109(c)(2) of title 11, United States Code, is amended

by striking "generally authorized" and inserting "specifically author- C

ized, in its capacity as a municipality or by name,". L

TITLE V-TECHNICAL CORRECTIONS

SEC. 501. AMENDMENTS TO BANKRUPTCY DEFINITIONS, NECES-

SITATED BY ENACTMENT OF PUBLIC LAW 101-647.

(a) ALPHABETIZING AND REDESIGNATING DEFINITIONS.-Section
101 of title 11 of the United States Code, as amended by sections L
208, 217, 218, and 304, is amended-

(1) by redesignating paragraph (3) as paragraph (21B) and

transferring such paragraph so as to insert it after paragraph
(21A), L

(2) by redesignating paragraph (39) as paragraph (51A)
and transferring such paragraph so as to insert it after para-
graph (5 1),

(3) by redesignating paragraphs (54) through (57), as so
redesignated by section 2522(e) of Public Law 101-647, as
paragraphs (53A) through (53D), respectively,

(4) by redesignating paragraph (56) as in effect immediately
before the enactment of Public Law 101-647, as paragraph L
(35A) and transferring such paragraph so as to insert it after
paragraph (35), and

(5) by redesignating paragraph (57), as in effect imme-
diately before the enactment of Public Law 101-647, as para- K
graph (39) and transferring such paragraph so as to insert
it after paragraph (38).

Li

Li
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(b) CONFORMING AND RELATED AMENDMENTS TO TITLE 11 OF
THE UNITED STATES CODE, BASED ON REDESIGNATED DEFINITIONS.-
(1) Section 101 of title 11 of the United States Code, as amended
by subsection (a), is amended-

(A) in paragraph (6) by striking 'section 761(9)" and insert-
ing 'section 761",

(B) in paragraph (22) by striking "section 741(7)" and
inserting "section 741"

(C) in paragraph, (35)(B) by striking "paragraphs (3)" and
inserting "paragraphs (21B)",

(D) in paragraph' (49)(B)(ii) by striking "section 761(13)"
and inserting "section 761", and

E) in paragraph (53AXA), as so redesignated, by striking
"sect. -n 741(2)" and inserting "section 741".
(2) Section 362(b) of title 11, United States Code, is amended-

(1 ) in paragraph (6)-
Ci) by striking "section 761(4)" and inserting "section

r I",
(ii) by striking "section 741(7)" and inserting "section

741",
(iii) by striking "section 101(34), 741(5), or 761(15)"

and inserting "section 101, 741, or 761", and
(iv) by striking "section 101(35) or 741(8)" and inserting

"section 101 or 741", and
(B) in paragraph (7>-

(i) by striking "section 741(5) or 761(15)" and inserting
"section 741 or 761", 'and

(ii) by striking "section 741(8)" and inserting "sectionr ~~~~~~~~741I".
(3 Section 507(a)(5) of title 11, United States Code, is

amended-
(A) by striking "section 557(b)(1)" an6 inserting "section

557(b)", and
(B) by striking "section 557(b)(2)" and inserting "section

557(b)".
(4) Section 546 of title 11, United States Code, is amended-

(A) in subsection (e)-
(i) by striking "section 101(34), 741(5), or 761(15)" and

inserting "section 101, 741, or 761", and
(ii) by striking "section 101(35) or 741(8)" and inserting

"section 101 or 741", and
(B) in subsection (f)-

(i by striking "section 741(5) or 761(15)" and inserting
"section 741 or 761", and

(ii) by striking "section 741(8)" and inserting "section
741".

(5) Section 548(d)(2) of title 11, United States Code, is
amended-

(A) in subparagraph (B)-
(i) by striking "section 101(34), 741(5) or 761(15)" and

inserting "section 101, 741, or 761", and
(ii) by striking "section 101(35) or 741(8)" and inserting

"section 101 or 741", and
(B) in subparagraph (C)-

(i) by striking "section 741(5) or 761(15)" and inserting
section 741 or 761", and
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(ii) by striking "section 741(8)" and inserting 'section

741". 
L

(6) Section 555 of title 11, United States Code, is amended
by striking "section 741(7)' and inserting "section 741 of this title".

(7) Section 556 of title 11, United States Code, is amended V
by striking "section 761(4Y' and inserting "section 761 of this title".

(C) CONFORMING AMENDMENTS TO OTHER LAWS BASED ON

REDESIGNATED DEFINITIONS.- 1) Section 207(c)(8)(D) of the Federal
Credit Union Act (12 U.S.C. 1787(cX8)(D))'is amended-

(A) in clause'(ii)(I) by striking 4̀'section 741(7)" and inserting l

"section 741",
'B) in clause (iii) by striking "section 101(24)" and inserting

"sect on 101"1,
(;) in clause (iv)(I) by striking "section 101(41)" and insert- Lj

ing "% ction 101", and
(I) in clause (v) by striking "section 101(50)" and inserting,

"section 101".
(2) Section 11(e)(8)(D) of the Federal Deposit Insurance Act LJ

(12 U.S.C. 1821(e)(8)(D)) is amended-
(A) in clause (ii)(I) by striking "section 741(7)" and inserting

section 741",
(B) in clause (iii) by striking "section 761(4)" and inserting Li

"section 761",
(C) in clause (iv) by striking "section 101(24)" and inserting

"section 101",
(D) in clause (v)(I) by striking "section 101(41)" and insert-

ing "section 101", and
(E) in clause (viii) by striking "section 101(50)" and insert-

ing "section 101".
(d) OTHER TECHNICAL AMENDMENTS.-Title 11 of the United

States Code is amended-
(1) in section 101-

(A) in paragraph (33)-
(i) in subparagraph (A) by striking "(12 U.S.C.

1813(u))", and
(ii) in subparagraph (B) by striking "(12 U.S.C.

1786(r))",
(B) in paragraph (34) by striking "(12 U.S.C. 1752(7))", Li
(C) in paragraph (35XA) by striking "(12 U.S.C.

1813(c)(2))",
(D) in paragraph (48)-

(i) by striking "(15 U.S.C. 78q-1)", and L
(ii) by striking "(15 U.S.C. 78c(12))",

(E) in paragraph (49)-
(i) in subparagraph (A)(xii)-- L

(I) by striking "(15 U.S.C. 77a et seq.)", and
(II) by striking "(15 U.S.C. 77c(b))", and

Dii) in subparagraph (B)(vi) by striking "(15 U.S.C.
77c(b))", and Li
(F) in paragraph (53D), as so redesignated by sub-

section (a), by striking the period at the end and inserting
a semicolon,
(2) in section 109(b)(2) by' striking "(12 U.S.C. 1813(h))",
(3) in section 322(a) by striking "1302, or 1202" and insert-

ing "1202, or 1302",
(4) in section 346-

r
Li
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(A) in subsection (a) by striking "Internal Revenue
Code of 1954 (26 U.S.C. 1 et seq.)" and inserting "Internal
Revenue Code of 1986", and

(B) in subsection (g)(1)(C) by striking "Internal Reve-
nue Code of 1954 (26 U.S.C. 371)" and inserting "InternalF: Revenue Code of 1986",
(5) in section 348-

(A) in subsection (b) by striking '1301(a), 1305(a),
1201(a), 1221, and 1228(a)' and inserting "1201(a), 1221,

L 1228(a), 1301(a), and 1305(a)", and
(B) in subsections (b), (c), (d), and (e) by striking "1307,

or 1208" each place it appears and inserting "1208, or
1307",
6) in section 349(a) by striking -"109(f)"- and inserting

"09 ,)",
( )in section 362-

(A) in subsection (a) by striking "(15 U.S.C.
7ieee(a)(3))", and

(B) in subsection (b)-
(i) by striking "(15 U.S.C. 78eee(a)(3))",
(ii) in paragraph (10) by striking "or" at the end,
(iii) in paragraph (12)-

(I) by striking "the Ship Mortgage Act, 1920
(46 App. U.S.C. 911 et seq.)" and inserting "section
31325 of title 46", and

(II) by striking "(46 App. U.S.C. 1117 and
L 1271 et seq., respectively)",

(iv) in paragraph (13)-
(I) by striking "the Ship Mortgage Act, 1920

(46 App. U.S.C. 911 et seq.)" each place it appears
L and inserting "section 31325 of title 46",

(II) by striking "(46 App. U.S.C. 1117 and
1271 et seq., respectively)", and

(III) by striking "or" at the end,
(v) in paragraph (15), as added by Public Law

101-508, by striking "or" at the end,

(vi) in paragraph (16), as added by Public Law
vL101-508
L (1) by striking "(20 U.S.C. 1001 et seq.)", and

(II) by striking the period at the end and
inserting a semicolon, and
(vii) in paragraph (14), as added by Public Law

LI 101-311-
(I) by striking the period at the end and insert-

v ~~~~~~~~~~~~ing `"; or",
(II) by redesignating such paragraph as para-

graph (17), and
(III) by transferring such paragraph so as to

insert such paragraph after paragraph (16),
(8) in section 363-

(A) in subsection (b)(2) by striking "(15 U.S.C. 18a)",
and

(B) in subsection (c)(1) by striking "1304, 1203, or
1204" and inserting "1203, 1204, or 1304",
(9) in section 364-

(A) in subsection (a) by striking "1304, 1203, or 1204"
and inserting "1203, 1204, or 1304", and
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(B) in subsection (f-
(i) by striking "(15 U.S.C. 77e)", and
(ii) by striking "(15 U.S.C. 77aaa et seq.)",

(10) in section 365-
(A) in subsection (d)(6)(C) by striking "the Federal

Aviation Act of 1958 (49 U.S.C. 1301)" and inserting "sec- I
tion 40102 of title 49",l

(B) in subparagrapbs (A) and (B) of subsection (g)(2)
by striking "1307, or 1208" each place it appears and insert-
ing "1208, or 1307",

(C) in subsection (n)(1)(B) by striking to to" and insert-
ing &to",

(D) in subsection (o) by striking "the Federal" the first
olace it appears and all that follows through "successors",

.nd inserting "a Federal depository institutions regulatory
:gency (or predecessor to suci agency)", and

(E) by striking subsection (p),
(11) in section 507, as amended by section 304-

(A) in subsection (a)(9) by striking "the Federal" the
firstyplace it appears and all that follows through 'succes-
sors, ,and inserting "a Federal depository institutions regu-
latory agency,(or predecessor to such agency)", and

(B) in~subsection (d) by striking "or (a,(6)" and inserting
"(a)(6), (a)(7), (a)(8), or (a)(9)",
(12) in section 522-

(A) in subsection (b) by striking 'Bankruptcy Rules"
and inserting 'Federal Rules of Bankruptcy Procedure",
and

(B) in subsection (d)(10)(E)(ii)-
(i) by striking "408, or 409" the first place it

appears and inserting "or 408", and
(ii) by striking "Internal Revenue Code of 1954

(26 U.S.C. 401(a), 403(a), 403(b), 408, or 409)" and
inserting "Internal Revenue Code of 1986",

(13) in section 523-
(A) in subsection (a)-

(i) by striking "1141,," and inserting "1141,", and
(ii) iniparagraph (2XC) by striking "(15 U.S.C.

1601 et seq.)A
(B) in subsection (b)-

(i) by stiiking "(20 U.S.C. 1087-3)', and-
(i)by sirkiidg '(42 U.S.C. 294f)", andl

(C) in subsection (e) by striking "depository institution
or insured credit union" and inserting 'insured depository
instituoi" 6h
(14) in section 524-

(A) in stbspction (a)(3) by striking '1328(cXl)" and
inserting 81328(aX)1)",

(B) in subsection (c)(4) by striking "recission" and ,
inserting rescission", and

(C) in subsion (dX iXBXii) by adding "and" at the
end,
(15) in section 525(a)- r

(A) by striking "(7 U.S.C. 499a-499sr,
(B) by striki "(7 U.S.C. 181-229)", and
(C) by strikini "(57 Stat 422; 7 U.S.C. 204)",
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t (16) in section 542(e) by striking 'to to" and inserting

(17) in section 543(d)(1) by stiking 'section,' and inserting
"section",

(18) in section 549(b) inserting 'the trustee may not avoid
under subsection (a) of this section" after 'involuntary case,",

(19) in section 553-
(A) in subsection (a)(1) by striking 'other than under

section 502(b)(3) of this title", and
(B) in subsection (b)(1) by stiking "362(b)(14)," and

inserting "362(b)(14),",
(20) in section 555 by striking "(15 U.S.C. 78aaa et seq.)",
(21) in section 559 by striking "(15 U.S.C. 78aaa et seq.)",
22) in section 706(a) by striking "1307, or 12Q8" and insert-

ing;- 208, or 130T',
(.:3) in section 724(d) by striking 'Internal Revenue Code

of 19 i4 (26 U.S.C. 6323)" and inserting "Internal Revenue
Code of 1986",

(24) in section 726(b)-
(A) inserting a comma after 'section 1112", and
(B) by inserting "1009," after "chapter under section",

(25) in section 741(4)(A)(iii) by staking "(15 U.S.C. 78a
et seq.)",

(26) in section 742 by striking "(15 U.S.C. 78aaa et seq.)",
(27) in section 743 by striking "342(a)" and inserting "342",
(28) in section 745(c) by striking 'Internal Revenue Code

of 1954 (26 U.S.C. 1 et seq.)" and inserting "Internal Revenue
Code of 1986",

(29) in section 761-
(A) in paragraph (1) by striking "(7 U.S.C. 1 et seq.)",
(B) in paragraph (5) by striking "(7 U.S.C. 6c(b))",

and
(C) in paragraph (13) by striking "(7 U.S.C. 23)",

(30) in section 1104(d), as redesignated by section 211,
inserting a comma after "interest",

(31) in section 1123(a)(1) inserting a comma after 'title"
the last place it appears,

(32) in section 1129-
(A) in subsection (a)-

) in paragraph (4) by striking the semicolon at
the end and inserting a period, and

(ii) in paragraph (12) inserting 'of title 28" after
section 1930", and

(B) in subsection (d) by striking "(15 U.S.C. 77e)",
(33) in section 1145-

(A) in subsection (a)-
(i) by striling "does" and inserting "do",
(ii) by striking "(15 U.S.C. 77e)", and
(iii) in paragraph (3XBXi) by striking (15 U.S.C.

78m or 78o(d))",
(B) in subsection (bXl) by striking "(15 U.S.C.

77b(11))", and
(C) in subsection (d) by striking "(15 U.S.C. 77aaa

et seq.)",
(34) L section 1166(2) by striking "(45 U.S.C. 791(b))",
(35) in section 1167-

(A) by striking "(45 U.S.C. 151 et seq.)", and
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(B) by striking "(45 U.S.C. 156)"',

(36) in section 1226(b)(2)-
(A) by striking "i202(d)" and inserting "1202(c)", and
(B) by striking "1202(e)" and inserting '1202(d)",

(37) in section 1302(b)(3) by striking "and" at the end,
(38) in section 1328(a)--

(A) in paragraph (2) by striking "(5) or (8)" and insert- Lj

ing i(5), (8), or (9)", and
(B) by striking the last paragraph (3), and

(39) in the table of chapters by striking the item relating 7
to chapter 15.

SEC. so2 -iTLE 28 OF THE uNITED STATES CODE.

Sect an 586(a)(3) of title 28, United States Code, is amended
in the m 'tter preceding subparagraph (A) by inserting 12,". after L

TITLE VI-BAN`KRPTCY REVIEW
COMMISSION

SEC. 601. SHORT TIE.

This title may be cited as the "National Bankruptcy Review
Commission Act".

SEC. 602. ESTABLISIH1ENT.

There is established the National Bankruptcy Review Comnmis-
sion (referred to as the "Commission").

SEC. 603. DUTIES OF THM COMMISSION.

The duties of the Commission are-
(1) to investigate and study issues and problems relating

to title 11, United States Code (commonly known as the "Bank- 7
ruptcy Code"); LI

(2) to evaluate the advisability of proposals and current J

arrangements with respect to such issues and problems;
(3) to prepare and submit to the Congress, the Chief Jus-

tice, and the President a report in accordance with section L
608; and

(4) to solicit divergent views of all parties concerned with
the operation of the bankruptcy system.

SEC. 604. MEMBERSHIP. 
Li

(a) NUMBER AND APPOINTMENT.-The Commission shall be com-
posed of 9 members as follows:

(1) Three members appointed by the President, 1 of whom
shall be designated as chairman by the President.

(2) One member shall be appointed by the Ptesident pro
tempore of the Senate. A

(3) One member shall be appointed by the Minority Leader L

of the Senate.
(4) One member shall be appointed by the Speaker of

the House of Representatives.
(5) One member shall be appointed by the Minority Leader

of the House of Representatives.
(6) Two members appointed by the Chief Justice.

KJ

Lo



Li
H. R.5136-

Members of Congress, and officers and employees of the executive
branch, shall be ineligible for appointment to the Commission.

(b) TERM.-Members of the Commission shall be appointed
for the life of the Commission.

(c) QUORUM.-Five members of the Commission shall constitute
L,, a quorum, but a lesser number may conduct meetings.

(d) APPOINTMENT DE.ADLINE.-The first appointments made
under subsection (a) shall be made within 60 days after the date
of enactment of this Act.

(e) FIRST MEETING.-The first meeting of the Commission shall
be called by the chairman and shall be held within 210 days
after th date of enactment of this Act.

(f) ACANCY.-A vacancy on the Commission resulting from
the deat or resignation of a member shall notaffect its powers
and shal. be filled in the same manner in which the original
appointmt nt was made.

(g) CONTINUATION OF MEMBERSHIP.-If any member of the
Commissicn who was appointed to the Commission as an officer
or employee of a government leaves that office, or if any member
of the Commission who was not appointed in such a capacity
becomes an officer or employee of a government, the member may
continue as a member of the Commission for not longer than the
90-day period beginning on the date the member leaves that office
or becomes such an officer or employee, as the case may be.

(h) CONSULTATION PRIOR TO APPOINTMENT.-Prior to the
appointment of members, of the Commission, the President, the
President pro temrpore of the Senate, the Speaker of the House
of Representatives, and the Chief Justice 'shall consult with each
other to ensure fair and equitable representation of various points
of view in the Commission and its staff.
SEC. 605. COMPENSATION OF THE CONMIISSION.

(a) PAY.-
(1) NONGOVTERNMENT EMPLOYEES.-Each member of the

Commission who is not otherwise employed by the United
States Government shall be entitled to receive the daily equiva-
lent of the annual rate of basic pay payable for level IV of

E the Executive Schedule under section 5315 of title 5, United
L States Code, for each day (including travel time) during which

he or she is engaged in the actual performance of duties as
a member of the Commission.

(2) GovERNlrENT EMPLOYEEs.-A member of the Commis-
sion who is an officer or employee of the United-States Govern-
ment shall serve without additional compensation.
(b) TRAVEL.-Members of the Commission shall be reimbursed

for travel, subsistence, and other necessary expenses incurred by
them in the performance of their duties.
SEC. 606. STAFF OF COMMISSION; EXPERTS AND CONSULTANTS.

(a) STAFF.-L (1) APPOINTMENT.-The chairman of the Commission may,
without regard to the civil service laws and regulations, appoint,
and terminate an executive director and such other personnel
as are necessary to enable the Commission to perform itsK duties. The employment of an executive director shall be subject
to confirmation by the Commission.

(2) COMPENSATION.-The chairman of the Commission may[ fix the compensation of the executive director and other person-

Ko
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nel without regard to the provisions of chapter 51 and sub-
chapter II of chapter 53 of title 5, United States Code, relating
to classification of positions and General Schedule pay rates,
except that the rate of pay for the executive director and
other personnel may not exceed the rate payable for level
V of the Executive Schedule under'section 5316 of that title.
(b) EXPERTS AND CONSULTANTS.-The Commission may procure

temporary and intennitteent services of experts and consultants
under section 3109(b) of title 5, United States Code.

SEC. 607. POWTERS OF TIHE CO.MNISSION.

ma) HEARINGS AND MEETINGS.-The Commission or, on
authorization of the Commission, a member of the Ccmmission,
may hodl such hearings, sit and act at such time and places,
take sucl testimony, and receive such evidence, as the Commission
considers appropriate. The Commission or a member of the Commis-
sion may administer oaths or affirmations to witnesses appearing
before it.

(b) OFFICIAL DATA.-The Commission may secure directly from
any Federal department, agency, or court information necessary
to enable it to carry out this title. Upon request of the chairman
of the Commission, the head of a Federal department or agency
or chief judge of a Federali court shall furnish such information,
consistent with law, to the Commission.,

(c) FACILITIES AND SUPPORT SERVICES.-The Administrator of
General Services shallprovid'eto the Commission6on a reimbursable
basis such facilities and support services as the Commission may
request. Upon request of the' Commision, the head of a Federal
department or agenc may make any of the facilities or services
of the agency available to the Commission to assist the Commission
in carrying out its duties under this title.

(d) EXPENDITURES AND CONTRACTS.-The Commission or, on
authorization of the Commission, a member of the Commission
may make expenditures and enter into contracts for the procure-
ment of such supplies, services, and property as the Commission L
or member considers appropriate for 'the purposes of carrying out
the duties of the Commission. Such expenditures and contracts
may be made ony to uch extent or in such amounts as are
provided in appropration cts.

(e) MAILS.-The Commission may use the United States mails
in the same manner and under the same conditions as other Federal
departments and anice's of the United States.

(f) GIFTrS.8 e Commissior1 m4 accept, use, and dispose of
gifts or donations of services or property,

SEC. 608. REPORT.

The Commission shall submit to the Congress, the Chief Jus-
tice, and the President a report not later than 2 years after the
date of its first meeting. The report shall contain a detailed state-
ment of the findings and conclusions of the Commission, together
with its recommendations for such legislative or administrative L
action as it considers appropriate.

SEC. 609. TERMINATION. ¶2
The Commission shall cease to exist on the date that is 30

days after the date on which it submits its report under section
608.

7n_
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SEC. 610. AUT1HORI7ATION OF APPROPRLATIONS.

There is authorized to be appropriated $1,500,000 to carry
out this title

TITLE VII-SEVERABILITY; EFFECTIVE
DATE; APPLICATION OF AMENDIENTS.

SEC. 701. SEVIERABILITY.

if any provision of this Act or amendment made by this Act
or the . nplication of such provision or amendment to any person
or circui stance is held to be unconstitutional, the remaining provi-
sions of ind amendments made by this Act and the application
of such .her provisions and amendments to any person or cir-
cumstanc.- shall not be affected thereby.

SEC. 702. EFFECTIVE DATE; APPLICATION OF AMENDMENTS.

(a) EFFECTIVE DATE.-Except as provided in subsection (b),
this Act shall take effect on the date of the enactment of this
Act.

(b) APPLICATION OF AMENDMENTS.-41) Except as provided in
paragraph (2), the amendments made by this Act shall not apply
with respect to cases commenced under title 11 of the United
States Code before the date of the enactment of this Act.

(2)(A) Paragraph (1) shall not apply with respect to the amend-
ment made by section 111.

(B) The amendments made by sections 113 and 117 shall apply
with respect to cases commenced under title 11 of the United
States Code before, on, and after the date of the enactment of
this Act.

(C) Section 1110 of title 11, United States Code, as amended
by section 201 of this Act, shall apply with respect to any lease,
as defined in such section 1110(c) as so amended, entered into
in connection with a settlement of any proceeding in any case
pending under title 11 of the United States Code on the date
of the enactment of this Act.
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(D) The amendments made by section 305 shall apply only 7

to agreements entered into after the date of enactment of this
Act.

Speaker of the House of Representatives.

K
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Vice President of the United States and
President of the Senate.

L

J

)

El

LI

K

K'

K



L

flt

L

L

L

r

F-t

L

E

LI

LI



i l

L

L

L

C
a~

Di

U.
Uo
U
Uo
Uo



L AN OVERVIEW OF THE BANKRUPTCY REFORM ACT OF 1994

Prepared by the Bankruptcy Judges Division

I. SUMMARY OF PROVISIONS OF SPECIFIC INTEREST TO THE FEDERAL JUDICIARY

Authorization for Bankruptcy
ludzes to Conduct Jurv Trials

Section 157 of title 28 is amended to provide explicitly that, if a right to a jury trialexists in a section 157 proceeding before a bankruptcy judge, then the bankruptcy judgemay conduct the jury trial if specifically designated to do so by the district court and withthe express consent of all the parties. This provision appears to be in response to the caselaw in a majority of the circuits which has held that, absent statutory authorization,bankruptcy judges are not authorized to conduct jury trials.

L, Creation of Bankruptcy ADpellate Panels

Section 158 of title 28 is amended to provide that, unless certain specific conditionsL exist, the judicial councils 'shall" create a bankruptcy appellate panel. These conditions areinsufficient judicial resources available within the circuit or that the establishment of such aservice would result in undue delay or increased cost to the parties.

Review Commission

A two-year, nine-member National Bankruptcy Review Commission is created to7 investigate and study issues and problems with the Bankruptcy Code. Members of Congressand officers-andemnployees of the executive branch are prohibited from serving on thiscommission. The Chief Justice appoints two of the nine members.

Small Business

Originally, the legislation called for the creation of an eight-court, two-year pilotchapter 10 for small businesses. This provision was controversial, strongly opposed by thecredit community as being too debtor oriented and strongly objected to by the Departmentof Justice as violating the Constitution's mandate for uniform bankruptcy laws. The7. separate chapter and pilot language were dropped and numerous changes were made toL chapter 11 in lieu thereof.

7ll 1



Increased Chapter 7 Trustee Compensation C

The compensation paid to chapter 7 trustees is increased from $45 to $60 per case.
This additional $15 is estimated to cost $8 to $10 million annually. It is specifically
provided that this increase is not effective until one year after the bill's enactment to allow
the judiciary time to impose new fees to pay for this increase. In addition to
"miscellaneous fees,' the Judicial Conference is authorized in the hill in its discretion, to
prescribe appearance fees in bankruptcy cases and to impose fees against distributions.
The new fees will apply to pendingcases to enable the collection of the necessary funds,
and the legislation provides for such application. 7

Sovereign Immunity No Longer Defense for Violating Automatic Stay

Sovereign immunity is abrogated in connection with numerous Code provisions. For
example, sovereign immunity no Iongertconstitutes a defense for violating the automatic
stay in-tax cases. Two Supreme Court decisions, Hoffman v. Connecticut Department of
Income Maintenance and United States v. Nordic Village. Inc., are effectively overruled by
this bill. In addition, the bill explicitly authorizes the court to issue a money judgment
against a governmental unit.

Supplemental Injunctions -

Bankruptcy judges are specifically authorized to issue injunctions binding present
and future claimants and to set up trusts to handle mass tort claims in asbestos cases.

Uniform Effective Date for all Federal Rules

Corrective language provides that the Federal Rules of Bankruptcy Procedure will
have an effective date of December 1, consistent with all other federal rules. [7

Immediate Apgeal to District Court [
Appeals from bankruptcy court orders enlarging or reducing the exclusivity period in F

chapter 1 1 cases are now immediately appealable to the district court and not subject to
leave of the district court.

2 F
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11. DETAILED ANALYSIS OF EACH SECTION

The Bankruptcy Reform Act of 1994 is the first major, comprehensive bankruptcy
reform legislation since 1984. Areas involving judicial administration, governmental,
commercial, and consumer issues are all addressed in this Act. Each provision is discussed
below.

Title I - IMPROVED BANKRUPTCY ADMINISTRATION

Section 101, "Expedited Hearing On Automatic Stay,' provides that the final hearing
on a motion for relief from the automatic stay as provided for in section 362(e) of the
Bankruptcy Code must now be concluded, as opposed to commenced, within 30 days after
the conclusion of the preliminary hearing. The 30-day period may be extended if all partiesL in interest consent or for a specific time due to a court finding of 'compelling
circumstances.' The section by section analysis prepared by the House Judiciary Committee
states that this language should prevent an extension when the debtor is seeking to delay
the proceeding or has neglected to consummate a pending contract. A bona fide illness is
given as an example of why an extension should be granted. Even so, the courts are urged
to balance the need for such an extension with the property rights involved, on a case by
case basis. The House Judiciary Committee stated a belief that quick conclusions of these
hearings will reduce the time and cost of bankruptcy proceedings by preventing "unjustified
or unwarranted" delays.

'Jurisdiction to Review Interlocutory Orders Increasing or Reducing Certain Time
Periods for Filing Plans' is addressed in section 102 of the bill. This provision amends
section 158(a) of title 28 to provide that interlocutory orders and decrees issued under
section 1121(d) of title 11 (increasing or reducing the time in which to file a plan) may beL appealed to the district court as a matter of right, and leave of court is no longer required.
Other interlocutory orders and decrees may be appealed with leave of the district court.
Virtually all versions of a bankruptcy bill addressed the exclusivity period. However, most

L-, past versions set certain time limits.

The topic of reaffirmation agreements pursuant to the advice of an attorney hadL been an area of concern in both houses during the last two congresses. This issue is
addressed, in part, in section 103, "Expedited Procedure for Reaffirmation of Debts.' This
section amends the discharge provision of the Code, specifically section 524(c), by adding
new subsections which require the reaffirmation agreement to contain an explicit statement
advising the debtor that the agreement is not required by either bankruptcy or non-bankruptcy law, and require the attorney to advise the debtor of the legal effect and

3



consequences of such an agreement; including a default under such an agreement.
Subsection (d) of section 524 would also be amended to require the court to hold a
reaffirmation hearing and to advise the debtor of the consequences and effects of such a
reaffirmation agreement only if the debtor has not been represented by an attorney during
the negotiating of the agreement.

Section 104, Powers of Bankruptcy Courts,' is of considerable interest to the federal
judiciary. First, in subsection (a), section 105 of the Bankruptcy Code is amended to
provide that bankruptcy courts are specifically authorized to initiate and hold status
conferences, essentially as a case management device, and to issue appropriate orders.

Specifically, a new subsection (d) is added to 11 U.S.C. § 105 which provides that the
court may hold a status conference and issue any orders that may be necessary

to ensure that a case is handled expeditiously and economically, including an
order that-

(A) sets the date by Which the trustee must assume or reject
an executory contract or unexpired lease; or

(B) in a case under chapter 11 lof title ll, an order that:

(i) sets a date by which the debtor, or
trustee if one has been appointed,
shall file a disclosure statement and
plan;

(ii) sets a date-by which the debtor, or
trustee . . . shall solicit acceptances
of a plan;

(iii) sets the date by which a party in interest
other than a debtor may file a plan; v

(iv) sets a date by which a proponent of
a plan, other than the debtor, shall
solicit acceptances of such plan; F

(v) fixes the scope and format of the '
notice to be provided regarding the L
hearing on approval of the
disclosure statement; or 7

4 K



(vi) provides that the hearing on
approval of the disclosure
statement may be combined with
the hearing on confirmation of the
plan.

Lo The new subsection requires that these orders must be consistent with other title 11
provisions and applicable Federal Rules of Bankruptcy Procedure.

The section by section analysis states that many recommendations from the Federal
Courts Study Committee were incorporated into this section. This analysis also noted that

E notwithstanding the adoption of Fed. R. Bankr. P. 7016 there appeared to be some judicial
reluctance to use pretrial conferences as a docket management tool without clear and
explicit statutory authorization to do so. The analysis for this section states that this

L provision clarifies the existence of such authority in both adversary and nonadversary
proceedings.

Another area frequently addressed by bankruptcy bills is abstention. Section 10(b)
amends section 1334 of title 28 by providing that a decision not to abstain from hearing
certain state law causes of action related to but not arising under a title 11 case filed afterLs the effective date of the Act is reviewable by the court of appeals and by the Supreme
Court. The causes of action concerning when a refusal to abstain is appealable are those
which could not have been commenced in a court of the United States absent jurisdiction
under section 1334(c)(2) and which are commenced in an appropriate state forum where
they can be timely adjudicated. Abstention from hearing these claims is mandatory under
section 1334(c)(2). A decision not to abstain made in any case filed prior to the effective

A, date of this Act is not affected by this provision arid cannot be appealed beyond the district
court.

L Subsection (ci of section 104 addresses the creation of bankruptcy app~UA-te pail-_-_
services (BAPS). The subsection will require the establishment of a BAP unless the judicial
council finds that 1) there are insufficient judicial resources available within the circuit, or
2) establishment of such a service would result in undue delay or increased cost to parties
in title 11 cases. A judicial council may reconsider its decision to create or not to create a
BAP at any time.

One year after the creation of a BAP, a majority of the district judges may requestK review of the situation by the judicial council to determine if, under the statutory criteria,
the BAP is still required. Three years after a BAP is created, a judicial council may, on its
own motion, review the situation to determine if the BAP is still statutorily required. If aK judicial council determines that a BAP is no longer required, it shall arrange for completion

5
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of pending appeals and the termination of the panel service.

It is further provided that bankruptcy judges appointed to serve on a BAP may also
be reappointed to the BAP. An appellant is permitted to 'opt-out" of having an appeal
heard by the BAP by electing at the time of filing the notice of appeal to have the appeal
heard by the district court. Any other partyto the proceeding may also "opt out" of having
the appeal reviewed by the BAP by so electing, within 30 days after service of the notice of
appeal. As is presently provided, appeals are to be heard by a panel of three, and no judge K
may hear an appeal originating from the district in which that judge is appointed or
designated. Also as presently provided, the district judges for the district in which the
appeals occur, must authorize, by majority vote, the BAP to hear and determine appeals K
within that district.

The section by section analysis states that, this!subsection "provides:for the K
establishment in each judicial circuit of a bankruptcy appellate panels [sic], composed of
sitting bankruptcy judges, to serve in place of the district court in reviewing bankruptcy
court decisions.T -,

Section 104(el addresses bankruptcy rulemaking. Specifically, it amends section
2073 of title 28 to! include authorization for a committee on bankruptcy rules and to make
all procedures under the Rules Enabling Act applicable to the committee and its activities.
The second change is directed to the effective date of the Federal Rules of Bankruptcy
Procedure and amends section 2075, of title :28 to conform that date to the effective date of
the other federal procedural rules which is 'no earlier than December 1 of the year" in
which the rules are transmitted. 28 U.S.C. § 2074(a).

LJ

Section 105 of the bill is of particular interest to the six judicial districts in Alabama
and North Carolina that are served by the bankruptcy administrator program. This section V
explicitly authorizes al bankruptcy administrator or designee to preside, at the section 341
meeting of creditors and to examine the debtor under oath. Additionally, the bankruptcy
administrator is authorized to administer the oath required by section 343 of the Code.
The administrator is also authorized to preside at any 'Meeting of equity security holders.

The Pension Benefit Guarantee Corporation and state pension funds are authorized,
pursuant to section- 106 of the bill, to serve on creditor committees when employee
pension fund assets are at issue in a case.- The bill accomplishes this authorization by
expanding the definition of "person" in section 101 of the Code to include pension funds L
and guarantors of pension funds.

Trustee compensation is addressed by section 107 which amends section 326(a) of K
title 11 to increase the percentage compensation rate in accordance with a graduated scale.
Compensation will be allowed as follows: "25 percent on the first $5,000 or less, 10 percent
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on any amount in excess of S5,000 but not in excess of S50,000, 5 percent on any amountL in excess of S50,000, but not in excess of S1,000,000, and reasonable compensation not toexceed 3 percent of such moneys in excess of Si,000,000." (The present compensation
rate is "fifteen percent on the first Si,000 or less, six percent on any amount in excess ofL $1,000 but not in excess of S3,000, and three percent on any amount in excess of $3,000.")

Section 108 is titled 'Dollar Adjustments" and covers many areas. First, it amendssection 109(e) of the Code to increase the chapter 13 eligibility levels to persons who owe
noncontingent, liquidated, unsecured debts of less than $250,000 and noncontingent,L liquidated, secured debts of less tha"tl50,000.'(Crrently, the unsecured and securedlimits are $100,000 and $350,000, respectively.)

Dollar amounts in involuntary cases as prescribed in section 303 of title 11 also areincreased to require that involuntary petitions by three or more creditors must aggregate
-7 claims of at least $I 0,000 more than the value of any lien (present language provides forLK $5,000), and if there are fewer than 12 creditors, by one or more creditors holding a claimin the aggregate of at least $10,000 of such claims (present language provides for $5,000 of7 such claims).

The dollar amounts with respect to priorities as established in section 507(a) of theCode are also amended, with dollar amounts being doubled. The limits are doubled foramounts in the third priority (unsecured claims for wages, salaries, or commissions,
including vacation, severance, and sick leave pay), the fourth priority (unsecured claims forcontributions to an employee benefit plan), the fifth priority ('unsecured claims of personsengaged in the production or raising of grain ... against a debtor who owns or operates agrain storage facility" or "engaged as a United States fisherman against a debtor who...isK engaged in operating a fish produce storage or processing facility'), and the sixth priority(unsecured claims for money deposited for purchase, lease, or rental of property or
purchase of services for personal, household, or family use). (The Senate had includedlanguage in past versions which had "clarified" that the sixth priority (consumer deposits)was intended for one household-'This: language Is -not-fhfinal version.)

An interesting new provision, not contained in any past House or Senate version, issection 108(e), entitled 'Future Adjustments." This language amends section 104 of title 11to provide that on April 1, 1998, and at each three-year interval ending on April ILt. thereafter, each of these dollar amounts shall be adjusted to reflect the change in theConsumer Price Index (CPI), rounded to the nearest 525. Currently, pursuant to 11 U.S.C.§ 104, every six years the judicial Conference transmits to Congress recommendations forthese dollar adjustments. The Conference will still be required to recommend suchadjustments. Additionally, the Conference will be required to implement the CPIadjustment by publishing the automatic CPI increase in the Federal Register on March 1,1998, and at each three-year interval ending on March 1 thereafter.
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Section 109, entitled "Premerger Notification," amends section 363 of the Code.
Section 363(b)(2) now provides that any Clayton Act notifications required to be given by
the debtor are to be given by the trustee. Additionally, the amendment provides that the
waiting period required following the notification, which is shorter for parties in bankruptcy
cases than for other entities seeking to merge, is extended from 10 days to 15 days after
the Department of Justice and the Federal Trade Commission receive the notification. The
waiting time after notification may be extended either under the terms of the Clayton Act
or by the court, after notice and a, hearing. This amendment is Said to clarify the
relationship between bankruptcy proceedings and antitrustFprocedures under#the Clayton
Act for the review of proposed transactions by federal, antitrust authorities, The section by
section analysis also states that the amendmnt clarifies, that the waiting period can be,
extended but not shortened.

The allowance of creditor committee expenses is covered by section 110 of'the bill. r
Specifically, section 503 of the Code is amended by the addition of a new paragraph which
permits creditor committee members to receive reimbursement for actual and necessary
expenses incurred in the performance of their duties. The section by section analysis
explicitly states that this provision wilP not allow compensation for services rendered by or
to the committee members.

Li
'Supplemental Injunctions' is the title of section 111 which amends section 524 of

the Code to authorize bankruptcy courts to issue injunctions barring claims against the
debtor by present and future claimants with asbestos-related claims in chapter 1 I cases and L
instead requiring these claims to be handled by a trust, funded by the plan of
reorganization. Bankruptcy courts may enjoin persons and governmental units from taking 7
legal action to collect claims, except as provided by the injunction, theconfirmation order, L
or the confirmed plan.

The section by section analysis for this provision states that its purpose is to resolve K
any possible uncertainty as to a bankruptcy court's authority to issue these 'Manville-type
injunctions. The amendment states, and the section by section analysis reiterates, that the
inclusion 6f-thiiXlJkpiadthorization is not to bet construed as indicating that the
bankruptcy courts may not already possess the authority to issue injunctions in connection
with a plan of reorganization. The House Judiciary Committee noted that this provision V
may help the committee decide whether the concept should be extended into areas other
than asbestos. These amendments to section 524 apply to pending cases.

Another new section not contained in any previous versions of a bankruptcy bill is L
section 1 12, t Aitle Authority of Bankruptcy Judges to Conduct jury Trials in Civil
Proceedings."T 'Specifically, section 157 'of title 28 is amended to provide that in any
proceeding heard b a bankruptcy judge under that section in which the cause of action
contains the right to a jury trial, the bankruptcy judg may conduct the jury trial if

ge P it ' t.J
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specifically designated to exercise such jurisdiction by the district court and if the parties
give their express consent. The section by section analysis makes clear that the purpose of
this explicit statutory authorization is twofold: 1) to resolve the question left unanswered by
the Supreme Court in the Granfinanciera case as to whether bankruptcy judges may conductL jury trials, and 2) to resolve that same question for the circuits.

Yet another new provision is section 113, "Sovereign Immunity." Very strong
language was used in the section by section analysis to make clear that this provision's
purpose is to override two recentiSupreme Court cases, i.e., Hoffman v. Connecticut
Department of Income Maintenance and, United-States v.. Nordic Village. Inc. According to
the House Judiciary Committee, these two cases hiae held that the federal government and
the states have not waived their sovereign immunity by virtue of the enactment of sectionLo 106(c) of the Bankruptcy Code. Consequently, the section by section analysis explains that
the purpose of the amendment is to make section 106 conform to the congressional intent

-W of the 1978 Act by waiving the sovereign immunity of the federal government and theL states.

Specifically, the bill rewrites section 106 entirely to provide that sovereign immunityL. is abrogated, as detailed below, for the following Code provisions:

1) section 105 - Power of the Court;
2) section 106 - Waiver of Sovereign Immunity;
3) section 107.- Public Access to Papers;
4) section 108 - Extension of Time;
5) section 303 - Involuntary Cases;
6) section 346 - Special Tax Provisions;
7) section 362 - Automatic Stay;
8) section 363 - Use, Sale, or Lease of Property;
9) section 364 - Obtaining Credit;

1 10) section 365 - Executory Contracts and Unexpired Leases;
A1 1} section 366 - Utility Service;
12) section 502 - Allowance of Claims or Interests;
13) section 503 - Allowance of Administrative Expenses;
14) section 505 - Determination of Tax liability;
15) section 506 -- Determination of Secured Status;

iL16) section 510 - Subordination;
17) section 522 - Exemptions;
18) section 523 - Exceptions to Discharge;V 19) section 524 - Effect of Discharge;

Lsj 20) section 525 - Protection Against Discriminatory Treatment;
21) section 542 - Turnover of Property to the Estate;

L. 22) section 543 - Turnover of Property by a Custodian;
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H
23) section 544 -- Trustee as lien Creditor and as Successor to

Certain Creditors and Purchasers;
24) section 545 - Statutory liens;
25) section 546 - limitations on Avoiding Powers;
26) section 547 - Preferences; H
27) section 548 - Fraudulent Transfers and Obligations;,
28) section 549 - Postpetition Transactions;
29) section 550 - liability of Transferee of Avoided Transfer;
30) section 551 - Automatic Preservation of Avoided Transfer;
31) section 552 - Postpetition Effect of Security Interest;
32) section 553 - Setoff; l
33) section 722 - Redemption;-
34) section 724 - Treatment of Certain Liens;
35) section 726 - Distribution of Property of the Estate;
36) section 728 - Special Tax Provisions;
37) section 744 - Executory Contracts;
38) section 749 - Voidable Transfers (Stockbrokers);
39) section 764 - also Voidable Transfers (Commodity Brokers);
40) section 901 - Applicability of Other Sections of this Title; 7
41) section 922 - Automatic Stay of Enforcement of Claims Against the t

Debtor;
42) section 926 - Avoiding Powers; r
43) section 928 - Post Petition Effect of Security Interest; L
44) section 929 - Municipal Leases;
45) section 944 - Effect of Confirmation;
46) section 1107 - Rights, Powers, and Duties of Debtor in LJ

Possession;
47) section 1141 - Effect of Confirmation; VT
48) section 1142 - Implementation of Plan;
49) section 1143 - Distribution;
50) section 1146- -- Special Tax Provisions;
51) section 1201 - Stay of Action against Codebtor; LI
52) section 1203 - Rights and Powers of Debtor;'
53) section 1205 - Adequate Protection; H
54) section 1206 - Sales Free of Interests;-
55) section 1227 - Effect of Confirmation;
56) section 1231 - Special Tax Provisions;
57) section 1301 - Stay of Action against Codebtor;
58) section 1303 - Rights and Powers of Debtor;`
59) section 1305 - Filing and Allowance of Postpetition Claims; LJ

and
60) section 1327 - Effect of Confirmation.
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The new section 106 provides that the court may hear and determine any issue
arising with respect to the application of the cited sections of the Code to governmental
units. The amendments also authorize the court to issue an order, process, or judgment
against a governmental unit under the sections cited above or under the Federal Rules of
Bankruptcy Procedure including a money recovery order or judgment. Awards of punitive
damages may not be made. Orders and judgments for costs or fees are allowed against aL governmental unit, but such an award must be consistent with the provisions and
limitations of 28 U.S.C. § 2412(d)(2)(A) (fees and expenses allowed under the Equal Access
to Justice Act).

L
Two further provisions of this section are noteworthy. In particular, a governmental

unit which has filed a proof of claim is deemed to have waived sovereign immunity with
respect to any claim against the governmental unit that arose out of the same transaction
or occurrence. Further, notwithstanding any assertion of sovereign immunity, there shall be
offset against a claim or interest of the governmental unit any claim against the
governmental unit that is property of the estate.

L. v~The amendments to section 106 of the Code apply to pending cases.

Service of process is addressed by section 114 of the bill. This provision would
amend Rule 7004 of the Federal Rules of Bankruptcy Procedure, adding a new subdivision
(h) titled 'Service of Process On An Insured Depository Institution.' This subdivisionfl provides that service on an insured depository institution (as defined by the Federal Deposit
Insurance Act - 12 U.S.C. § 1813) shall be made by certified mail addressed to a designated
officer of the institution unless: 1) the institution has appeared by its attorney, in which
case the attorney shall be served by first class mail; 2) the court orders otherwise, after
service upon the institution by certified mail of notice of an application to permit service by
first class mail sent to a designated officer of the institution; or 3) the institution has
waived, in writing, its entitlement to service by certified mail by designating an officer to
receive service of process.o

The federal judiciary objected to the amendment to Rule 7004 as violative of the
A Rules Enabling Act, unnecessary, and an added expense of administering the estate.

Section 115 of the bill is titled 'Meetings of Creditors and Equity Security Holders.'
This provision amends section 341 of the Bankruptcy Code to add a new subsection which
would require the trustee to examine the debtor orally at the section 341 meeting of
creditors to ensure that the debtor is aware of the potential consequences of seeking a
discharge in bankruptcy, including the effects on credit history, the ability to file a petition
under a different chapter of the Code, the effect of receiving a discharge of debts, and the
effect of reaffirming a debt, including the debtor's knowledge of potential rights under
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subsection (d) of section 524.

Earlier versions of this section had called for the trustee to make recommendations U
on a preserved record regarding the debtor's knowledge. Also deleted were provisions
requiring the trustee to ensure the debtor's knowledge of his or her duties under section
521 of title 11 and the potential penalties for committing fraud or other abuses. The
section by section analysis states that this provision is purely informational and is not
intended to be an interrogation. Rather, its purpose is to ensure that the debtor C

understandsthe positive and negative aspects of filing for bankruptcy. The section by L
section, analysis continues by noting ,that it 'is important that trustees explain not only the
procedures for reaffirmation, but also the risks.', Further, the trustee is to advise the debtor
that he or she may choose to repay any creditor without reaffirming the debt.

Trustees and court personnel have expressed concern over this provision and the
time that, could be ,consumed attempting to comply with it, especially at crowded section
341 meetings. Thleii final paragraph of the section by, section analysis, in its entirety, reads r
as follows:

In view of the amount of information involved 7-
and the limits on the time available for meetings
of creditors, trustees or courts may provide
written information on these topics at-or in
advance of the meeting and the trustee may then
ask questions to ensure that the debtor is aware
of the information.

Section 116, titled 'Tax Assessment, lamends section 362 of the Code to provide
that an audit, a demand for tax returns, or an issuance of a notice of, tax deficiency is not
prevented or stopped by the automatic stay provisions. Additionally, the making of an
assessment for any tax and issuance of a notice and demand for payment of such an
assessment is not prevented or stopped by the automatic stay provision. The section by __ C

section analysis explains that this provision is only intended to apply to sales or transfers to
the debtor, and has no application to sales or transfers to third parties.

Section 117, titled "Additional Trustee, Compensation,' will have a significant effect
upon the judiciary and the parties. Specifically, this section amends 11 U.S.C. § 330(b) to
increase the compensation of chapter 7 trustees by $15, from 545 to $60 per case. L

However, this increase is estimated to cost 58 to $10 million dollars annually. The section
by section analysis states that the House Judiciary Committee intends that this increase-not
be funded out of the Federal Treasury or by, debtors in chapter 7 or 13 cases. Instead, this
new section directs the Judicial Conference to prescribe additional fees 'payable by parties
pursuant to 28 U.S.C. 1914(b), (see 28 U.S&C. § 1930(b)), i.e., the Miscellaneous Fee
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Schedule. In addition to being directed to prescribe additional miscellaneous fees, the
Judicial Conference is "authorized" to 1) prescribe notice of appearance fees, which
according to the section by section analysis are 'filed by parties-in-interest after a
bankruptcy case is filed"; and 2) prescribe fees to be charged against distributions to
creditors. These fees, according to the section by section analysis, would be deducted by
the trustee, or other person making distributions, from the monies payable to the creditors.7 According to the House Judiciary Committee analysis, such fees constitute user fees on

Li those who participate in the bankruptcy process by receiving distributions. Since these fees
come from distributions, their deduction will not affect the application of the best interests
of creditors test or other tests foronfirmation in chapters 11, 12, or 13, according to the

L section by section analysis. Finally, the section by section analysis states that no higher
payment from the debtor is necessary to meet these tests.

To enable the judiciary to begin the process of prescribing, implementing and
collecting these new, fees before disbursement begins, the SI 5 increase will not be effective

L until one year after enactment. However, also to ensure that the judiciary has adequate
funds to meet this new directive, the newly prescribed fees will apply to pending cases.

TITLE 11 - COMMERCIAL BANKRUPTCY ISSUES

Aircraft equipment, vessels, and rolling stock equipment are addressed in section
201. The amendments made by this provision appear to be in the nature of clarifying and
updating existing sections 1 1 0 and 11168 of the Code, and also somewhat expanding their
scope. Language has also been inserted to ensure that secured loans are included as well
as leases -and lease financing or conditional sales contracts. The definition of the type of
airline covered also is amended to ensure that small carriers receive the same treatment as
large < arriers.

A special "application" section states that these amendments will not apply to cases
comma n ed under title 11 prior to enactment, except that the definition Wfe-nseinithe
newly en acted section 1110 (c) of the Code will apply to any settlement reached in a
proce di g in a pending case.

Te section by section analysis advises that the phrase 'purchase-money equipment'has be en deleted from sections 1 110 and 1 168 to clarify that all lease financing agreementsL o and de bt financing that involve a security interest are covered, not just security interests
obtained at the time the equipment is acquired. This change is to be phased in, affectingL new e ui )ment first. Eventually, the section by section analysis advises, there will be no
relevar t distinction between leases and loans for purposes of sections 1110 and 1168.

1 3
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During the transition period, a so-called 'safe harbor" definition of the term "lease"
will apply for equipment first placed in service' prior to the date of enactment. Under this
definition, a lease would be protected under these sections if the lessor and the debtor
have expressed in the agreement that the agreement is to be treated as a lease for federal
tax purposes.,

The so-called DeArizio case is overruled by section 202, which is titled "limitation
on Liability of Nonrlnsider Transferee for Avoided Transfer.' Specifically, this provision
amends section 550 of the Bankruptcy Code to provide that the trustee may not recover'
from, a transferee that was ,notan insider if the transfer was made between 90 days and 1
year before the petition was filed and was avoided under section 547(b) even if it ,benefittedL
a creditor that was an insider at the time of the transfer. J

Section 203, "Perfection of Purchase-Money Security Interest," extends From 10 days C

to 20 days the time in which a secured creditor must have perfected a security interest to
prevent avoidance of the interest by the trustee in a preference action under section 547 of
the Code. L,

Section 204, 'Continued Perfection,' amends sections 362 and 546 of the Code to
provide that actions taken to perfect, maintain, or continue the perfection of a security
interest do not violate the automatic stay and are explicitly covered under the trustee's
rights and powers. The section by section analysis notes that the steps taken by a secured
creditor to continue perfection merely maintain the status quo and do not improve the
secured creditor's position.

The "Rejection of Unexpired Leases of Real Property or Timeshare Interests' is
covered by, section 205 of the Act. This section makes numerous changes to section 365(h)
of the Code to clarify the rights of the lessee if the trustee rejects an unexpired lease of
real property. Specifically, the lessee is permitted to either treat the lease or timeshare Lo
interest as terminated or to continue the present terms of the lease or timeshare interest,
including provisions regarding payments and useOr-enjoyment of-the property, etc., against
damages caused by the trustees's nonperformance. The section also contains provisions
permitting the lessee to offset payments, under certain circumstances.

L

Section 206, 'Contents of Plan,' amends section 1123(b) of the Code to extend the
Supreme Court's Nobelman ruling against lien stripping in chapter 13 cases to chapter 11, F
by preventing modification of the rights of a holder of a claim secured only by a security
interest in the debtor's principal residence. According to the section by section analysis,
this provision is intended to apply only to home mortgages, not to commercial property,
and not to any transaction in which the creditor acquired a lien on property other than real K
property used as the debtor's residence.
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Section 207 grants "Priority for Independent Sales Representatives." Section
507(a)(3) of the Code is amended to provide a priority of up to S4,000 for both employees
and independent sales representatives for wages, salaries, or commissions earned within 90
days before the date the petition was filed or the date the business ceased operations.
It is also provided that the independent sales representative must have earned at least 75%
of his or her income during the previous year from the debtor firm.

The 'Exclusion From the Estate of Interests in liquid and Gaseous Hydrocarbons
Transferred by the Debtor Pursuant to Product Payment Agreements" is the title of section
208. The goal of this section is to exclude from the debtor's estate production payments
sold by the debtor prior to a bankruptcy filing. To do so, the bill amends the definitional
section of the Code, section 101, to define "production payment" and also amends section

L. 541 to exclude these same production payments.

7 A "Seller's Rights to Reclaim Goods" is extended by section 209. Specifically, section
546(c) of the Code is amended by extending the reclamation period. If the original 10 days
expires after commencement of the case, then the seller can exercise the right to reclaim
before 20 days after receipt of the goods by the debtor.

A new provision is section 210, "Investment of Money of the Estate." According toE the section by section analysis, the amendment seeks to overrule the recent Third Circuit
decision In re Columbia Gas Systems, Inc., 33 F.3d (3rd Cir. 1994). The amendment
affects section 345 of the Code, which requires all investments to be FDIC-insured,

E collaterized, or bonded, a necessary requirement, the House Judiciary Committee notes,
L especially with smaller debtors. The provision amends section 345 to allow the court to

order slightly different investments, "for cause." The section by section analysis states that
the amendment will permit more flexibility for larger, more sophisticated cases whichL otherwise might be "needlessly handcufijed]."

Yet another new section is 211, "Election of Trustee Under Chapter 11 ." Section
1104 of the Code is amended to provid le a-theselection-of trustees in chapter-I 1 -cases
can now be conducted under the same procedures used to elect trustees in chapter 7 cases,L. the U.S. trustee shall convene a meeting of creditors at which qualified creditors can
elect a trustee. The election procedure must be triggered by "the request of a party in
interest' made within 30 days after the court orders the appointment of a trustee.

L Otherwise, the U.S. trustee will make the appointment under section 1104(c), which is
redesignated as section 1104(d).

Continuing the wave of new provisions is section 212, "Rights of Partnership Trustee
Against General Partners." This provision amends section 723(a) of the Code to provide that
the trustee may go against a general partner only to the extent that the general partnerL would be liable under nonbankruptcy law instead of the present "full amount of the
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deficiency." The section by section analysis states that it is not clear, without this
amendment, how registered limited liability partnerships would be treated in chapter 7 7
cases, since they have evolved in the period following enactment of the 1978 Act.

The "Impairment of Claims and Interests" is the caption of section,213. The section
deals, in part, with the, voting rights in chapter, 1] cases and award of postpetition interest.
To resolve the issue,.rthe bill deletes subsection (3) of section 1124 of the Code.-This
section of the new bill, however, contains much more. It amends section 502(b) of the
Code to add late filing of a proof ofclaim as a ground for objecting to the allowance of a
claim, thus effectively overruling In re, Hausladen, 146 B.R. 557 (Bankr. D. Minn. 1992). It
alsoextends the period forthe filing of a proof ofclaim by a governmental unit, to "before
180,days after the dateof the order for relief."

Section 214 directs its attention to the "Protection of Security Interest In Post
Petition Rents and Lodging Payments." The goal of this amendment is to ensure that real
estate lenders are able to claim a valid securityinterest in postpetition rents, and to clarify
the treatment of hotel revenues which have been used to secure loans to hotels and other
lodging accommodations. The, section by section analysis advises that with respect to hotel
revenues there are two competing interests and these revenues are therefore given two m

different treatments-1) they are included in the category of collateral in which postpetition
revenues are subject to prepetition security interests, and 2) they are included in the
category of 'cash collateral" as defined in section 363 of the Code. This amendment
changes section 552 of the Code (post-petition effect of security interest) tol,,provide that if
the debtor entered into a security agreement before the case was filed, and,1, if the security
interest that was created by tlte agreement extends to property of the debtor which was
acquired before the comm ernlcment of the, case and ,to rents or fees, charges, accounts, or L
other payments, for the use pr occupancy of rooms or other public facilities in hotels,
motels, or other lodging property, then the security interest is to extend to ithe rents, fees,
etc., acquired by the estate after the commencement of the case ito the extent provided in
the security agreement, except to the extent that the court, after a notice and a hearing,
and based on the -equities of the case, orders otherwise. As noted in she section by section
analysis, the court must balance competing interests in determining 'the equities' in any
given case. These will include adequate protection under section 363 of the Code and
operational expenses, including employee compensation and benefits, under section 506(c). [7

"Amendment to Definition of Swap Agreement' is the title of section 215, which
seeks to make what appears to be a technical correction to the swap agreement definition. Ki
Specifically, clarifying language is added which provides that 'spot foreign exchange
contracts" are included in the definition of swap agreement. This change is said in the
section by section analysis to conform to the market understanding of what constitutes a [
swap agreement. The section by section-analysis states that contracts, that mature in a
period of time equalling 2 days or less will fall under this definition.
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Section 216 is entitled "Limitation on Avoiding Powers" and clarifies section 546(a)(1)
of title 1 1 which imposes a statute of limitations within which an appointed or elected
trustee must bring an avoidance action. A two-year period commences with the entry of an
order for relief or a one-year period commences after the appointment or election of the
first trustee, if such appointment or election occurs before the expiration of the two-year
period.

An area of considerable interest throughout this legislative process has been the
subject of "Small Businesses," as now covered by section 21.7 of the bill. Specifically, this
provision amends the definitional section of the Code, adding a new paragraph (51C) which
defines 'small business" as

a person engaged in commercial or business
activities (but does not include a person whose
primary activity is the business"of owning or
operating real property and activities incidental
thereto) whose aggregate noncontingent
liquidated secured and unsecured debts as of the
date of the petition do not exceed $2,000,000.

r The benefits of being defined as a small business are as follows: 1) the court mayL order that a committee of creditors not be appointed, per an amendment to section
1102(a); 2) only the debtor may file a plan for 100 days after the date of the order for relief

IOI- ((all plans to be filed within 160 days after the date of the order for relief and the court
L being authorized to reduce these times - "for cause' or increase them for circumstances for

which the debtor should not be held accountable;' and 3) the debtor is eligible for more
liberal provisions for disclosure and solicitation of acceptances for a proposed plan underL section 1125.

An interesting insertion in this "small business" section is subsection (c) "ConversionL or-Dismissal" which-amends section 1112(b) to include bankruptcy administrators among
those who may request the conversion or dismissal of a chapter 11 case.

"Single Asset Real Estate" is the subject of section 218 of the Act. This section
amends section 101 of the Code to include' a definition of "single asset real estate" to mean
real property constituting a single property or project, other than residential real property
with fewer than four residential units, which generates substantially all of the gross income
of a debtor and on which no substantial business is being conducted by a debtor other than
the business of operating the real property and activities incidental thereto having
aggregate noncontingent, liquidated secured debts in an amount no more than $4,000,000.
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Section 362 of the Code also is amended to provide that the stay may be lifted
unless the debtor, within 90 days after the order for relief, has either filed a confirmable
plan or has commenced monthly payments to each creditor whose claim is secured by such
real estate (other than a claim secured by a judgment lien or by an unmatured statutory
lien). The court, within the 90 days*,can order an extension of the 90-day period 'for
cause.'

Section 219 covers the issue of Leases of Personal Property" and amends section K
365(d) of title 11 to require the trustee to perform all of the obligations of the debtor L
under a lease of personal property starting 60 days after the order for relief, pending
assumptionor rejection or the lease. After notice and a hearing, the court may order
otherwise. The section by section analysis advises that this provision also amends section
362(e) "to clarify that the lessor's interest is subject to 'adequate protection." That
protection, the House Judiciary Committee states, prevents the lessor from being able to 7
seek to lift the automatic stay. Additionally, section 365(b) is clarified "to provide that
when sought by a debtor, a lease can be cured at a nondefault rate (i.e., it would not need
to pay penalty rates).'

Lastly, the section amends section 503(a) of the Code to add a timeliness
requirement for the filing of a request for payment of an administrative expense.

Small Business Investment Companies will now be prohibited from filing for r
bankruptcy by section 220, captioned "Exemptionpfor Small Business Investment Companies."
This is accomplished by amending section 109 of the Code. Thesection by section analysis
states that this provision will prevent the interests of the Small Business Administration
from being subordinated to those of other creditors.

The subject of the "Payment of Taxes with Borrowed Funds' is covered by section
221. It amends section 523(a) of the Code by adding a new paragraph (14) which provides
that a debt incurred to pay a tax to the United States is not dischargeable. The section by
section analysis advises that this provision will facilitate an-Individual's ability to use a credit C

card to pay federal taxes. (The 'use of credit cards for such a purpose and the 1.
nondischargeability language discussed above where both recommended in the report by
the Vice President on "Reinventing Government.")

Section 222, entitled "Return of Goods," amends section 546 of the Code to permit
the court, on a motion, by the trustee made not later than 120 days after the date of the
order for relief, and after notice and a hearing, to authorize the return of goods, with the L

consent of the creditor, if it is in the best interests of the estate. The purchase price of
returned goods would be offset against any prepetition claim by the creditor. (Earlier L
versions of this provision had used the term "value" instead of 'purchase price.") X
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"Proceeds of Money Order Agreements" is the subject of section 223. The goal of
this amendment is to-solve a problem that exists when a business that sells money ordersfiles a petition under the Bankruptcy Code. When this happens, often the money for themoney orders has not been transferred to the money order issuer by the money orderseller, yet the money order issuer is still required to pay the outstanding money order.This bill would amend section 541(b) of title 11 to provide that the monies from the sale ofL money orders collected within 14 days of the filing of the petition are not property of theestate and can be forwarded to the money order issuer, if there is a prepetition agreementbetween the issuer and the debtor/seller that prohibits commingling of money order"proceeds" with property of the debtor, unless the issuer failed to take action, prior to thefiling of the petition, to require compliance with the agreement. The section by sectionanalysis notes that, as indicated above, to benefit from this provision, the money order

L issuer must have acted prior to the filing to require compliance with the prohibition againstcommingling.

Under section 227 of the bill, titled "Trustee Duties; Professional Fees,' section 586of title 28 would be amended to authorize the Executive Office for U.S. Trustees topromulgate procedural guidelines concerning professional fee applications and to requirethe U.S. trustee to review applications for compensation and reimbursement of expensesfiled by trustees and professionals employed in a case in accordance with those guidelines,to file comments with respect to applications, and if appropriate, to file objections to anapplication.

L Section 330(a) of the Code also is amended to modify the statutory standardsL governing the allowance of compensation to officers and professionals in a case and to state
that the court may award less than the amount requested, regardless of whether any party
objects.

Specifically, the court is authorized, after notice to the parties in interest and to theF U.S. trustee, to award reasonable compensation for the actual and necessary servicesrendered by a trustee, examiner, attorney, or professional person, or paraprofessional, and--reimbursement for actual and necessary expenses. In determining the amount ofcompensation, the court on its own motion or on motion of the U.S. trustee or a party ininterest, may award less than the amount requested. Additionally, in considering theamount to be awarded, the court "shall" consider the nature of the services, and theirL extent and value, taking into account all relevant factors, including the time spent on theservices, the rates charged, whether the services were necessary to the administration, orbeneficial at the time rendered, in the completion of the case. The court is also required toL consider whether the tasks were performed within a reasonable time commensurate withthe complexity, importance, and nature of the problem or issue. The court is also toconsider whether the compensation is reasonable based on the customary compensationLo, charged by similarly skilled practitioners in non-bankruptcy cases. The court "shall not"
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allow compensation for duplicate services or for services that are not reasonably likely to
benefit the case or are not necessary in the administration of the case. However, an
exception is made for a chapter 12 or 13 case inwhich the debtor is an individual, where
the, court may allow reasonable compensation for services by the debtor's attorney without
regard to, the benefit 'of such services to the estate. i

If interim, compensation was awarded, the court, in making the final award, is to
consider the amount and timing of such payments. Any interim compensation that exceeds
the final amount awarded by the court may beiordered to be returned to the trustee or
other entity-that paid, such amount. .

LI1
Finally, the court, when determining thez amount to be awarded for the, preparation

of fee applications, is istructd0 to recognize,the difference between the value of
professional servicesand the value of services rendered in preparing fee applications. 7
Awards for preparation of fee applications are to be reasonable and based on the level of
skill required to prepare the application. m

An interesting deletion from past versions is language which, in considering the
amount to be lawarded, allowed the court to consider the total value of the estate and the
amount of funds orPther property, available for distribution to secured and unsecured
creditors.

The final section of title 11 is section 225, titled Notices to Creditors.' Section 342
of title 11 is amended to add a new subsection which requires that if notice is required to
be given "by the debtor" thenthe notice 'shall" contain the name, address, and taxpayer
identification number of the debtor. However. it is specially provided that the failure to
include this information 'shall not invalidate the legal effect of such notice.' Additionally,
the section by section analysis contains the comments set forth below: .

The Committee anticipates that the Official
Bankruptcy Forms will be amended to provide
that the information required by this section will
become a part of the caption on every notice
given in a bankruptcy case. As with other similar
requirements, the court retains the authority to
waive this requirement in compelling
circumstances, such as those of a domestic
violence victim who must conceal her residence
for her own safety.
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TITLE Ill - CONSUMER BANKRUPTCY ISSUES

The "Period for Curing Default Relating to Principal Residence' provisions in sc-tion
301 of the bill permit the debtor to cure a default up until the completion of a foreclosure
sale under state law. It is provided that a debtor may cure a default and maintain payments
while the case is pending; or, in a case in which the last payment (on the original payment
schedule) is due before the date on which the final payment under the plan is due, may
provide for the payment of the claim pursuant to section 1325(a)(5) of the Code (which
protects a secured creditor that agrees to modification of its claim or whose allowed claim
the plan will pay in full).

Section 302, entitled uNondischargeability of Fine Under Chapter 13" amends section
1Lg 1328(a)(3} of the Code to provide that in addition to "restitution" not being dischargeable,

neither is a criminal fine.

L Impairment of Exemptions' is the heading of section 303 which amends section
522(f) of the Code to allow debtors to avoid judicial liens on their exempt property to the
extent that the lien, along with senior liens, and the exemption, exceed the value of the
debtor's interest in the property (if there were no liens).

L The House judiciary Committee's analysis explains that the phrase "impair an
exemption' is currently not defined in the Code. Consequently, several court decisions have
reached results that, according to the analysis, were not intended by Congress. Therefore,7 the purpose of the present change is to clarify this intent by providing 'a simple arithmetic
test" to determine whether a lien impairs an exemption. The test to determine whether the
exemption is impaired is if the sum of 1) the lien, 2) all other liens on the property, and 3)
the amount of the exemption that the debtor could claim if there were no liens on the
property exceeds the value that the debtor's interest in the property would have in the
absence of any liens. -However, the amendment specifies that if the property is subject to
more than one lien, then any lien which has been avoided shall not be considered in the
above calculation.

It is also specifically held that these provisions do not apply with respect to a
judgment arising out of a mortgage foreclosure.

Li Section 304 is a child support and alimony provision. First, section 101 of the
Bankruptcy Code is amended to define the term 'debt for child support" to mean a debt for
child maintenance or support within the meaning of section 523(a)(5) of the Code.

Presently, the automatic stay provided by section 362(a) of the Code does not
prevent the continued collection of alimony, maintenance, or support from property that is
not property of the estate. This amendment expands that provision to include paternity
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actions or proceedings and the commencement of actions or proceedings to establish or

modify an order for alimony, maintenance, or support from property that is not property of E
the estate. In order to fulfill the goals of alimony and support payments. a debt for these
obligations now is afforded seventh priority under section 507(a) of the Code, and the
priority, section is rearranged with the present seventh priority bumped down to eighth and
so on, consecutively.

The new seventh prioritypertains to claims for debts to a spouse, former spouse, or
child of the debtor, for alimony, maintenance or support payments for support of a spouse
or child in connection witha separation agreement, divorce decree, or other court order or
determination by an appropriate state or governmental body, or pursuant to a property ,
settlement agreement. The following debts are not included: a debt that is assigned,
voluntarily, by operation of law, or otherwise, to anotherentity or a debt that includes a
liability "designated as alimony, maintenance, or support, unless such liability is actually in L
the nature of alimony, maintenance or support." This language is borrowed in large part
from the current section 523(a)(5) of the Code.

Li
To further effectuate the purpose of preventing avoidance of alimony and child

support payments, the bill amends section 522(f) of title 11, to provide that liens based on
debts for spousal or child maintenance payments arising from a separation agreement,
divorce decree or other court or governmental entity's order or determination, or from a
property settlement agreement are not avoidable, except as, outlined above in the C

discussion concerning the priority section.

Amendments also are made to section 523(a) of the Code. Specifically, a new 7
paragraph (15) is added making a debt arising from a property settlement agreement
nondischargeable. The new paragraph (1 5) provides that a debt not of the kind specified in
paragraph (5) of section 523(a) (alimony, maintenance, child support) that is incurred by the
debtor during or in conpection with a divorce or separation, or in connection with a
separation agreement or divorce decree or other, determination made in accordance with
state law by agovernmental unit will not, be-discharged-unless-i the debtor does-not have L
the ability to pay the debt from income or property of the debtor not reasonably necessary
to be expended for the maintenance or support of the debtor or a dependent of the debtor
and, if the debtor is engaged in a business, for the payment of expenditures necessary for Li
the continuation, preservation, and operation of such business; or 2) if discharging the debt
would result in a benefit to the debtor that outweighs the detrimental consequences to a
spouse, former spouse, or child of the debtor.

Subsection(c) of 523(a) is also amended to include a debt described in paragraph (15) m
among those concerning which the creditor must timely initiate a court proceeding L
requesting an exception to discharge. In other words, if the spouse, former spouse, or
child does not prevail on a complaint to determine the dischargeability of the debt, the 7
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obligation will discharged.

Section 547(c) is also amended to create a new paragraph (c)(7), (with the present (7)being designated as (8)), which provides that the trustee may not avoid as preferential atransfer which was a bona fide payment of a debt to a spouse, former spouse, or child ofthe debtor for alimony or support payments under the same conditions, and with the sameE exceptions as are provided in the amendments to sections 362, 507 and 522.

Subsection (g), entitled "Appearance Before Court,' provides that a 'child supportcreditor, or its representative, shall be permitted to appear and intervene without charge' inL any bankruptcy proceeding in any bankruptcy or district court of the United States if suchrepresentative or creditor files a form in the court that contains information detailing thechild support debt, its status, and 'other characteristics." This provision has the potential topermit these claimants to litigate in the bankruptcy courts without payment of fees. Theprovision also permits these 'creditors or their representatives" to appear without regard toMany special local court rule requirement for attorney appearances."

'Interest on Interest" is the subject of section 305. It amends the sections governingcontents of a plan under chapters 11, 12, and 13 of the Code by adding new subsections
providing that notwithstanding various specified sections of the Code pertaining to securedclaims and holders of claims, i.e., sections 506(b), 1129(a)(7), and 1129(b) 1225(a)(5), and1 325(a)(5), and if it is proposed in a plan to cure a, default, the amount necessary to cure adefault under a plan shall be determined by the underlying agreement and any applicablenonbankruptcy law. The section by section analysis states that the intent of this provisionis effectively to overrule the decision of the Supreme Court in Rake v. Wade. Thisamendment applies only to agreements entered into after enactment.

L Section 306, Exception to Discharge," amends section 523(a)(2) of title 1 to extendthe time during which debts incurred for "luxury goods" are not dischargeable from thepresent 40 days prior to filing to 60 days, increases the maximum amount not dischargeableL from $500 to S1,000; and increases from 20 daysto60da-ysth# time during which-cashadvances obtained under an open end credit plan may be nondischargeable.
Section 307 entitled Payments Under Chapter 13," amends section 1326(a)(2) of the

Code to require the standing chapter 13 trustee to distribute payments 'as soon aspracticable" after the plan is confirmed. The section by section analysis states that there arevaried times throughout the courts when these payments begin and that this sectionclarifies the intent of Congress that these payments be made promptly, even prior to theK bar date for filing claims, but only if the trustee can provide adequate protection againstany prejudice to a later filing claimant caused by distributions prior to the bar date.
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"Bankruptcy Petition Preparers" is the title of section 308. It creates a new section

110 of the Bankruptcy Code which seeks to address the "bankruptcy mills" problem

(presently being felt so acutely by the Central District of California). The bill provides that

bankruptcy petition preparers are not authorized to execute documents on behalf of the

debtor and shall not do so. Bankruptcy petition preparers'also are prohibited from using

the term "legal" or similar terms in advertisements and must not advertise under any
category that uses the word `legal" or similar terms.

Bankruptcy petition preparers are not permitted to collect or receive payment from
or on behalf of the debtor or court fees. 'Within ten days after a petition' has been filed, a

bankruptcy petition preparer vwillbe required to file, under penalty of perjury, a declaration

which discloses any fee received from or on behalf of the debtor within the 12 months

prior to the filing of the petition, and any unpaid fee charged to the debtor. It is further

provided that' te ccurt shall disallow and order the immediate turnover to the trustee of

any fee rerferred'litoabove' which the court finds to be in' excess of the' Value of the'services
for the documents 'hich were prepared. A Adebtor,' the trustees a creditor, or the U. S.

trustee may file a motion ,seeking suthan'order. An individual debtor may exempt any

funds so recovered under section 522(b) of the Code.

Each of the above-referenced"lprovisions provides for a fine of up to $500 for a L

violation.

The amendm'ents provide a cause of action for damages'arising from the negligence
or disregard of the bankruptcy petition preparer and the failure of the preparer to file

bankruptcy papers, specifically including the papers listed in section 521(1) of the Code. LI
Additionally, if a bankruptcy petition preparer is found liable for damages, such preparer

shall be required to pay a trustee or a creditor reasonable attorneys' fees and 'costs. An
action for injunctive relief also can be filed by a debtor, the U.S. trustee, a creditor, or the L
trustee. Attorney's fees also may be'awarded to a debtor, a trustee, or a creditor who is

successful in obtaining an injunction. The provision also explicitly states that such an award
is to be paid-by the-bankruptcy petition preparer. L'

A petition'preparer is required to show the preparer's name, address, and social

security number on they petition. A preparer is required to sign the document and furnish a Ll
copy of the petition to the debtor when the petition is filed. Titles 1'1 and 18 are amended
to provide criminal penalties for willful disregard of bankruptcy rules or laws. Past versions
of this amendment have permitted fees only for "typing" service. The reference to typing
has been deleted and the reference is how simply to services.

Section 309, 'Fairness to Condominium and Cooperative Owners," amends section
523(a) of the Code to provide that post bankruptcy condominium or cooperative housing
owners' association fees, payable for a time in which the debtor occupied the unit, or 7
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received rental payments, are not dischargeable.

Section 310 is titled "Nonavoidability of Fixing of lien on Tools and Implements of
Trade, Animals, and Crops." This amendment seeks to substantially modify the Owen v.
Owen decision issued last term by the Supreme Court regarding lien avoidance. The

L: provision would amend section 522(f) of title 11 to provide that the fixing of a lien cannot
be avoided if the lien is a nonpossessory, nonpurchase money security interest in tools of
the trade or farm animals or crops an-d state law either permits a debtor to claim
exemptions without limitation in amount or prohibits avoidance of the lien. This provision
affects only the value exceeding S5,000.

"Conversion of Case Under Chapter 13" is the title of section 311 of the bill. It
amends section 348 of the Code to provide that when a chapter 13 case is converted to
another chapter, the property of the estate consists of property of the estate as of the date

L. of the filing of the petition and remaining in the possession or control of the debtor, and
that valuations of property and allowed secured claims will apply in the converted case,
with the allowed secured claims reduced to the extent that they have been paid in
accordance with the chapter 13- plan. It is also provided that if the debtor converts a
chapter 13 case jinbad faith, then the property in the converted case shall consist of theproperty of theestate as of the date of the conversion.

Section 312 is entitled "Bankruptcy Fraud" and occupies a section of this Act instead
of an entire title as in the earlier versions of the bill. This section amends chapter 9 of title
18, United States Code (the criminal code), the chapter labeled "Bankruptcy." The
amendments to section 152 of title 18, entitled 'Concealment of assets; false oaths and
claims; bribery," are relatively minor and include listing the U.S. trustee among those fromL whom assets cannot be concealed. The bill also takes the present restrictions, generally,
and sets them up in, a numbered paragraph system.

6 - ~ -c--Section-153--of title 18, pertaining to "Embezzlement" against the estate is amended
to clarify and enlarge the categories and persons covered by this section. Specifically, the
section applies to a person whose participation in the administration of the estate, as atrustee, custodian, marshal, attorney, or other officer or agent, employee 'or other person
engaged by such an officer to perform a service' affords that person access to property orL documents belonging to the estate.

7 "Adverse interest and conduct of officers" is the title of section 154 of title 18, and
L the amendments to this section include establishing violations for refusing to permit the

U.S. trustee to have a reasonable opportunity to inspect documents and accounts.

A new section 156 is added, titled, "Knowing disregard of bankruptcy law or rule"
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which defines a "bankruptcy petition preparer" as someone other than the debtor's attorney,
or an employee of the attorney, who prepares for compensation a document for filing. A
'document for filing' is defined as a petition or any other document prepared for filing by a
debtor in a bankruptcy court or in a district court, The amendment further provides that if
a case is dismissed because of a knowing attempt by the bankruptcy petition, preparer to
disregard any title 11 or bankruptcy rule requirement, then the preparer 'shall be fined
under this title, imprisoned not more than 1 year, or, both. This section does not specify
the amount of the fine. Li,

The final amendment to chapter 9 of title 18 is the addition of a new section 157
entitled "Bankruptcyfraud.',,,,Briefly, .the,section provides that anyone who, having devised
or intending to devise a scheme or artifice to defraud, files a bankruptcy petition or any
document in a bankruptcy proceeding, or makes a false or fraudulent representation or
promise concerning a bankruptcy case, before or after the filing of a petition, shall be fined
or imprisoned for 5 years or less, or both. Again, no specific fine amount is given.
Language pertaining to 'intent' which, had been opposed by the Department ,of Justice was
deleted. ,

Section 313, is titled 'Protection Against Discriminatory Treatment of Applications
for Student Loans,' and amends section 525 of the Bankruptcy Code to add a new
subsectionmprohibiting denial of a student loan, grant, guarantee, or loan insurance because
the applicant is or has been a debtor or has been in bankruptcy, or has been associated
with a debtor or person in bankruptcy, or was insolvent, or has not paid a debt that is
dischargeable under title 11 or that was discharged !'under the Bankruptcy Act.'

TITLE IV - GOVERNMENTAL BANKRUPTCY ISSUES

Section 401, 'Exception From Automatic Stay for Post-Petition Property Taxes,"
provides an exception to the automatic stay for postpetition property taxes. Specifically,
the automatic stay would no longer prevent the creation or perfection of a statutory lien for
such taxes by a locality.

To effect this change, this section amends section 362(b) of the Code to create a
new paragraph 18. This is not correct. To create the correct paragraph number, this
section needs to rectify incorrect numbering created by the Omnibus Budget ReconciliationL
Act of 1990, Pub. Law No. 101-508. Title Ill of the above-referenced Act, entitled the
'Student Loan Default Prevention Initiative Act of 1990,' amended section 362(b) by creating
new paragraphs (14), (15), and (16), concerning swap agreements. Thus, the present bill
should redesignate the paragraphs added by the Omnibus Budget Reconciliation Act of 1990
as paragraphs (15), (16), and (17), respectively, before adding the new paragraph (18). If left
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as is, we will have two (14)'s, one (15), one (16), no (17), and one(18).

Section 402 is entitled "Municipal Bankruptcy,' and seems to stem from the dispute
that arose over the chapter 9 filing by the City of Bridgeport, Connecticut, and otherL proposed filings by major cities. This section amends section 109 to require a municipality
to be "specifically authorized, in its capacity as a municipality or by name,' as opposed to
the present requirement of being 'generally authorized" to be a debtor under chapter 9 of
the Bankruptcy Code.

1TILE V - TECHNICAL CORRECTIONS

There are 16 pages of technical corrections which will be reviewed at a later date.

TITLE VI - BANKRUPTCY REVIEW COMMISSION

Entitled the "National Bankruptcy Review Commission Act,' this title establishes aK nine-member National Bankruptcy Review Commission, with a two-year mandate to 1) studyand investigate issues and problems relating to the Bankruptcy Code; 2) evaluate the
advisability of proposals and current arrangements regarding such issues and problems; 3)prepare and submit a report to the Congress, the Chief Justice, and the President, in
accordance with the above-referenced directives; and 4) to solicit divergent views of all
parties concerned with the operation of the bankruptcy system. An interesting insertion
made at the last minute is a provision which prohibits Members of Congress and officers
and employees of the executive branch from serving on the Commission.

The members of the Commission are to be appointed as follows: three by the
President, one to be designated by the President as the chairman; one by the President pro

r7 tempore of the Senate; one by the Minority Leader of the Senate; one by the Speaker of theL House of Representatives; one by the Minority Leader of the House of Representatives;
(prior versions had called for 2 appointments by the President pro tempore of the Senate,K with one from each political party); and two by the Chief Justice.

The first appointments shall be made within 60 days after enactment, and the first
meeting of the Commission shall be held 210 days after enactment.

L.

The Commission is authorized to hold hearings, take testimony, and receiveevidence. The Commission is also authorized to secure 'directly from any Federal
department, agency, or court" information it deems necessary to carry out its function.
Upon the request of the chairman of the Commission, a chief judge of a federal court shallK furnish information to the Commission.
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The Commission's report is to be submitted not later than two years after the date
of the Commission's its first meeting. The report is required to contain a detailed
statement of the Commission's findings and conclusions, as well as its recommendations for
legislative or administrative action. The Commission ceases to exist 30 days after
submitting its report. An appropriation of S 500,000 is provided for the Commission.

TITLE VII- SEVERABILITY; EFFECIIVE DATE;
APPLICATION OF AMENDMENTS H

Section 701 is the severability section.

Section 702 is titled 'Severability; Effective Date; Application of Amendments' and
states that except as otherwise provided, the Act shall take effect on the date of enactment,
i.e., the day the President signs the bill.

The specific exceptions to the effective date are: section 111 (supplemental,
'Manville-type," injunctions) which contains a detailed effective date subsection; section 113 H
(sovereign immunity) and section 117 (additional trustee compensation) which are
specifically stated to apply to cases commenced under title 11 ubefore, on, and after the
date of the enactment.' (NOTE: Section 117 itself explicitly provides that the $15 increase C

shall NOT take effect until one year after enactment. The applicability referred to above
concerns the imposition of new fees). Additionally, certain lease provisions affected by
section 201 (Aircraft Equipment and Vessels; Rolling Stock Equipment) shall apply to V
pending cases. Finally, the provisions of section 305 (interest on interest) are held to apply l
only to agreements entered into after the date of enactment.

Lr

28

VJ



05~~~~-

ADMNIC OF THE
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CLARENCE A. LEE. JR. WASHINGTON D.C. 20544 CHIEF
ASSOCIAsTE DIRECTORBANKRUPTCY JUDGES DIViION

October 31, 1994

MEMORANDUM TO: SUBCOMMITTEE ON FORMS, ADVISORY COMMITTEE ON
BANKRUPTCY RULES

SUBJECT: Revisions to Bankruptcy Forms Required by 1994 Act

The Bankruptcy Reform Act of 1994, enacted on October 22,
1994, contains many provisions that require amendments to the
Official Bankruptcy Forms as well as to the Federal Rules of
Bankruptcy Procedure. Accordingly, there will be a special
meeting of the Subcommittee on Forms preceding the special
meeting of the Advisory Committee on Bankruptcy Rules that is
scheduled for December 8 and 9 in Washington, D.C. The forms

subcommittee will meet on the afternoon of December 7.

Several forms seem to need amending most urgently:

0 Form 10, Proof of Claim, to add the new priority for
alimony and child support, renumber the tax priority, and

r increase the stated maximums for the wages and customer
L. deposit priorities;

r * Form 6, Schedule E, Creditors Holding Unsecured Priority
Claims, to add the new priority and renumber the existing
seventh and eighth priorities;

* Forms 16A-C, the captions, to ensure that the debtor's

v. address and taxpayer identification number appear on all
notices;

* Forms 9A-I, the meeting of creditors notices, to add the
extended claims filing period afforded to "a governmental
unit," and consider whether changes are needed to the
information provided about the claims filing deadlines;

* Form 17, the Notice of Appeal, to provide for appeal to a
bankruptcy appellate panel, for the appealability of
exclusivity orders, and for an election concerning the
hearing of an appeal by a district court rather than a
bankruptcy appellate panel;



* Form 1, Voluntary Petition, to add a signature box for a LA"bankruptcy petition preparer" and, possibly, to provide forthe identification of a "small business" in a chapter 11 Ccase and, once identified, for election of special small
business treatment by the debtor, and

* Form 18, Discharge, to add new paragraph (15) to those _debts that are discharged unless determined otherwise by the
court.

In addition, there may be further amendments the
subcommittee will want to consider, such as adding signatureboxes for a "bankruptcy petition preparer" to Form 3 (application
to pay filing fee in installments), Form 6 (schedules), Form 7 l(statement of financial affairs), and Form 8 (statement ofintention). The subcommittee also may want to consider whether adebtor in a "single asset real estate" case should be required todisclose'its status in either the petition, the statement of FJ
financial affairs, or both.

The subcommittee also may need to review statutorily Lrequired changes to the Director's (unofficial) form for areaffirmation agreement and the discharge orders for joint casesunder chapter 7 and for chapter 12 and chapter 13 cases. Thesubcommittee also will need to consider an "appearance" form tobe filed by a child support creditor' or such creditor's
representative under section 304(g) of the 1994 Act. LJ

There may be additional forms affected by the new law thatare not mentioned. I am sending this memo also to every memberof the Advisory Committee so that the subcommittee can have thebenefit of any suggestions of other forms an Advisory Committee
member may see as needing amendment. As you review the 1994 Act,please keep the forms in mind and let me know of any that shouldbe added to the list of forms to be amended.

In order to afford the Advisory Committee a reasonable
opportunity to review the proposed amendments to the forms, the
package of proposed forms amendments will be included in theagenda materials for the Advisory Committee meeting and mailed tothe members in advance. Changes made to this package by thesubcommittee on December 7 will be described and "corrected"
copies of forms made overnight for distribution at the Advisory
Committee meeting. -

2



Lastly, although there may not be time at the special
meeting to address the ongoing work of the subcommittee, members
who have completed previously assigned drafting work may want to
circulate their drafts as soon as possible. I would be happy to
collect, copy, and forward your drafts to all subcommittee
members along with the material for the special meeting.

Patr Channon
Senior Attorney
Bankruptcy Judges Division

cc: All members of the Advisory
Committee on Bankruptcy Rules
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