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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of March 21-22, 1996
Memphis, Tennessee

Agenda

Introductory Items
Approval of minutes of September 1995 meeting.

Report on January 1996 meeting of the Committee on Rules of
Practice and Procedure (Standing Committee). [Oral report.]

Action Items

Consideration of comments on proposed amendments published
September 1995. [Materials: Reporter’s memorandum dated
2/23/96; Letters from commentators; copy of preliminary
draft of proposed amendments.]

Proposed amendments to Rule 9015 concerning jury trials --
Judge Easterbrook’s suggestion. [Materials: Reporter’s
memorandum dated 2/21/96; Report by Prof. Cooper on Civil
Rule 73(b); 28 U.S.C. § 636(c); Mark I, Inc. v. Gruber, 38 F
3d 369 (7th Cir. 1994) (opinion by Judge Easterbrook).]

Proposed amendments to Rule 8002 (c) regarding extensions of
time to appeal -- Comments by Judge Easterbrook and Prof.

"Hazard.  [Materials: Reporter’s memorandum dated 2/20/96.]

- Proposed amendments to Rule 9011 regarding sanctions --

Reporter’s suggestion for clarification. [Materials:
Reporter’s memorandum dated 2/20/96.]

. Proposed amendments to Rule 2004 concerning examinations.

[Materials: Reporter’s memorandum dated 2/19/96.]

Proposed amendments to Rules 1017 and 2002 to eliminate
requirement of notice to all creditors of hearing on motion
to dismiss for failure to file lists, schedules, and
statements. [Materials: Reporter’s memorandum dated
2/16/96.]

Proposed amendments to Rule 9009 on alterations to Official
Forms. [Materials: Reporter’s memorandum dated 2/22/96.]

Preliminary discussion of procedures for imposing sanctions
on "bankruptcy petition preparers" under § 110 of the
Banakruptcy Code. [Materials: Letter from Hon. Geraldine
Mund dated 1/5/96.]
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Consideration of Advisory Committee members’ written
comments on proposed amendments to certain Official

Bankruptcy Forms for publication.
Official Forms 1,

3, 6F, 8, 9A-9I, 10, 14,

[Materials: Revised

17, 18, and new

Forms 20A and 20B drafted by the Forms Subcommittee.]

Consideration of revised cover memorandum to accompany
suggested uniform local rule numbering system. [Materials:
Draft memorandum; suggested uniform numbering system

proposed by Local Rules Subcommitte
Advisory Committee 9/95.]

e and approved by

Subcommittee and ILiaison Reports

Subcommittee on Rule 2014 disclosure requirements.

[Materials:

Draft of proposed amendments to Rule 2014;

comment letters from James C. Frenzel, Mitchell A. Seider,
Myron M. Sheinfeld, and Susan M. Freeman; "ABA Draft" of
proposed amendments to Rule 2014.]

Subcommittee on Litigation. [Oral Report.

copy of letter to Mr. Klee from Hon. Samuel L. Bufford dated

10/11/95.1

Subcommittee on Rule 7062. [Oral Report.‘
materials will be distributed later or at the meeting.]

For information:

Any written

Report of liaison to Advisory Committee on Civil Rules.

[Materials: Letter of Judge Restani dated 11/13/95; draft of

Civil Rule 23 (labeled "A"); draft of Rule 73(b) (labeled

IIBII) ;

10/12/95 (labeled "C").]

Report of ADR subcommittee. [Oral Report.]

Information ITtems

memorandum to Advisory Committee on Civil 'Rules dated

Amendments approved at the September 1995 meeting.

Status charts and lists of pending amendments.

The next meeting of the Advisory Committee will be September

26

- 27,

1996.

Next Meeting
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chair:

Honorable Paul Mannes

Chief Judge, United States
Bankruptcy Court

6500 Cherrywood Lane, Room 385A

Greenbelt, Maryland 20770

Members:

Honorable Alice M. Batchelder
United States Circuit Judge
807 East Washington Street
Suite 200

Medina, Ohio 44256

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louilisiana 70130

Honorable Eduardo C. Robreno
United States District Judge
3810 United States Courthouse
Philadelphia, Pennsylvania 19106

Honorable Jane A. Restani

United States Court of
International Trade

One Federal Plaza

New York, New York 10007

Honorable Robert J. Kressel
United States Bankruptcy Judge
United States Bankruptcy Court
600 Towle Building

330 Second Avenue South
Minneapolis, Minnesota 55401

Honorable Donald E. Cordova
United States Bankruptcy Judge
United States Bankruptcy Court
U.S. Custom House

721 19th Street

Denver, Colorado 80202-2508

Area Code 301
344-8047

FAX-301-344-0385

Area Code 216
722-8852

FAX-216-723-4410
Area Code 504
589-2795
FAX-504-589-4479
Area Code 215
597-4073
FAX-215-580-2362

Area Code 212
264-3668

FAX-212-264-8543
Area Code 612
348-1850

FAX-612-348-1903

Area Code 303
844-2525

FAX-303-844-0292




ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Honorable A. Jay Cristol

Chief Judge, United States
Bankruptcy Court

51 S.W. First Avenue

Chambers, Room 1412

Miami, Florida 33130

Professor Charles J. Tabb
University of Illinois
College of Law

504 East Pennsylvania Avenue
Champaign, Illinois 61820

Henry J. Sommer, Esquire
Community Legal Services, Inc.
3207 Kensington Avenue, 5th Floor
Philadelphia, Pennsylvania 19134

Kenneth N. Klee, Esquire

308 Griswold Hall

Harvard Law School

Cambridge, Massachusetts 02138

Gerald K. Smith, Esquire
Lewis and Roca

40 North Central Avenue
Phoenix, Arizona 85004-4429

Leonard M. Rosen, Esquire
Wachtell, Lipton, Rosen & Katz
51 West 52 Street

New York, New York 10019

Neal Batson, Esquire

Alston & Bird

One Atlantic Center

1201 West Peachtree Street
Atlanta, Georgia 30309-3424

Director, Commercial Litigation Branch,
Civil Division, U.S. Dept. of Justice
(ex officio)

J. Christopher Kohn, Esquire

P.O. Box 875, Ben Franklin Station

Washington, D.C. 20044-0875

Reporter:

Professor Alan N. Resnick
Hofstra University School of Law
Hempstead, New York 11550-1090

Area Code 305
536-4121

FAX-305-536-7499

Area Code 217
333-2877

FAX-217-244-1478
Area Code 215
427-4898 ‘
FAX-215-427-4895

Area Code 617
496-4183

FAX-617-495-1110

Area Code 602
262-5348

FAX-602-262-5747

Area Code 212
403-1250

FAX-212-403-2000

Area Code 404
881-7267

FAX-404-881-7777
Area Code 202
514-7450

FAX-202-514-9163

Area Code 516
463-5930
FAX-516-481-8509
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Liaison Member:

* Honorable Thomas S. Ellis, III
United States District Judge
401 Courthouse Square
Alexandria, Virginia 22314

Bankruptcy Clerk:

Richard G. Heltzel

Clerk, United States Bankruptcy Court
8038 United States Courthouse

650 Capitol Mall

Sacramento, California 95814

Area Code 703
299-2114

FAX-703-299-2109

Area Code 916
498-5578

FAX-916-498-5563

Representative from Executive Office for United States Trustees:

Jerry Patchan, Esquire
Director

Executive Office for
United States Trustees

901 E Street, NW, Room 700
Washington, D.C. 20530

Secretary:
Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544

* Revised 1/31/96

Area Code 202
307-1391

FAX-~202-307-0672

Area Code 202
273-1820

FAX-202-273-1826



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs

Honorable Alicemarie H. Stotler

United States District Judge
751 West Santa Ana Boulevard
Santa Ana, California 92701
Area Code 714-836-2055

FAX 714-836-2062

Honorable James K. Logan
United States Circuit Judge
100 East Park, Suite 204
P.O. Box 790

Olathe, Kansas 66061

Area Code 913-782-9293

FAX 913-782-9855

Honorable Paul Mannes
Chief Judge, United States
Bankruptcy Court

6500 Cherrywood Lane, Rm. 385A

Greenbelt, Maryland 20770
Area Code 301-344-8047
FAX 301-344-0385

Hon. Patrick E. Higginbotham
United States Circuit Judge
13E1 United States Courthouse
1100 Commerce Street

Dallas, Texas 75242

Area Code 214-767-0793

FAX 214-767-2727

Honorable D. Lowell Jensen
United States District Judge
United States Courthouse
1301 Clay Street, 4th Floor
Oakland, California 94612
Area Code 510-637-3550

FAX 510-637-3555

Honorable Ralph K. Winter, Jr.
United States Circuit Judge
Audubon Court Building

55 Whitney Avenue

New Haven, Connecticut 06511
Area Code 203-782-3682

FAX 203-782-3686

Reporters

Prof. Daniel R. Coquillette
Boston College Law School
885 Centre Street

Newton Centre, MA 02159
Area Code 617-552-8650,4393
FAX-617-576-1933

Professor Carol Ann Mooney
University of Notre Dame
Law School ST

Notre Dame, Indiana, 46556
Area Code 219-631-5866

FAX 219-631-6371

Professor Alan N. Resnick
Hofstra University
School of Law

Hempstead, New York 11550
Area Code 516-463-5930

FAX 516-481-8509

Professor Edward H. Cooper
University of Michigan
Law School

312 Hutchins Hall

Ann Arbor, MI 48109-1215
Area Code 313-764-4347

FAX 313-763-9375

Prof. David A. Schlueter

St. Mary'’s University of
San Antonio School of Law

One Camino Santa Maria

San Antonio, Texas 78284

Area Code 210-431-2212

FAX 210-436-3717

Prof. Margaret A. Berger
Brooklyn Law School

250 Joralemon Street
Brooklyn, New York 11201
Area Code 718-780-7941
FAX 718-780-0375
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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of September 7-8, 1995

Portland, Oregon

DRAFT

The Advisory Committee met at the Portland Marriott Hotel.
The following members were present:

Minutes

Bankruptcy Judge Paul Mannes, Chairman

District Judge Adrian G. Duplantier

District Judge Eduardo C. Robreno

Honorable Jane A. Restani, United States Court
of International Trade

Bankruptcy Judge Donald E. Cordova

Bankruptcy Judge Robert J. Kressel

Bankruptcy Judge James W. Meyers

Professor Charles J. Tabb

R. Neal Batson, Esquire

Kenneth N. Klee, Esquire

J. Christopher Kohn, Esquire, United States
Department of Justice

Leonard M. Rosen, Esquire

Gerald K. Smith, Esquire

Henry J. Sommer, Esquire

Professor Alan N. Resnick, Reporter

Circuit Judge Alice M. Batchelder was unable to attend. District
Judge Thomas S. Ellis, III, liaison to the Committee from the
Committee on Rules of Practice and Procedure, also was unable to
attend.

District Judge Alicemarie H. Stotler, chair of the Committee
on Rules of Practice and Procedure ("Standing Committee"),
attended the meeting. Peter G. McCabe, Assistant Director of the
Administrative Office of the United States Courts
("Administrative Office") and Secretary to the Standing
Committee, also attended.

The following additional persons attended all or part of the
meeting: District Judge Paul A. Magnuson, Chair, Committee on the
Administration of the Bankruptcy System; Kevyn Orr, Deputy
Director, Executive Office for United States Trustees; Richard G.
Heltzel, Clerk, United States Bankruptcy Court for the Eastern
District of California; Patricia S. Channon, Bankruptcy Judges
Division, Administrative Office of the United States Courts; Mark
D. Shapiro, Rules Committee Support Office, Administrative Office
of the United States Courts; and Elizabeth C. Wiggins, Federal
Judicial Center.




The following summary of matters discussed at the meeting
should be read in conjunction with the various memoranda and
other written materials referred to, all of which are on file in
the office of the Secretary to the Committee on Rules of Practice
and Procedure. Unless otherwise indicated, all memoranda
referred to are included in the agenda book for the meeting.

Votes and other action taken by the Advisory Committee and
agsignments by the Chairman appear in bold.

Introductory Ttems

The Committee approved the minutes of the March 1995 meeting
subject correction on page 24 of the title of the'periodical

mentioned there to "American Bankruptcy Law Journal."

The Chairman and the Reporter briefed the Committee on
actions taken at the July 1995 meeting of the Standing Committee.
Both the preliminary drafts and thetfinal drafts of proposed
amendments to the bankruptcy rules were approved. With respect
to the amendments to Rule 5005 concerning electronic filing, the
Standing Committee approved use of the word "document" in the
bankruptcy rule, as requested by the Committee, even though the
other advisory committees are using the word "paper." The
Committee preferred the broader "document" in recognition that
some material filed electronically may never exist in paper form
and to clarify that such material will be available for public

access under § 107 of the Bankruptcy Code.

Another matter discussed at the Standing Committee meeting
was the appropriate title for Committee Notes. A question had
arisen concerning whether these should be titled Advisory
Committee Notes, or whether they should be considered Standing
Committee Notes, because the Advisory Committees report to the
Standing Committee, which can approve or not approve any
Committee Note. The Reporter stated that these notes presesntly
are titled Committee Notes, but some publishers re-title them as
Advisory Committee Notes. Professor Resnick also said that the
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Supreme Court orders prescribing rules do not include the
Committee Notes. Judge Stotler said that she is not very
concerned about nomenclature, but believes that if the Standing
Committee changes a rule, the Committee Note should go back to
the Advisory Committee for any rewriting. Professor Resnick,
however, raised the point that there may not be sufficient time
to do that if the Standing Committee changes the rule after the
public comment period. Rather, the rule must be forwarded almost
immediately to the Judicial Conference. Judge Stotler said she
would like to establish as a standard procedure: 1) rewrite of
the Committee Note by the Chairman and Reporter of the Advisory
Committee, 2) fax of revised Committee Note to the Advisory
Committee members for their approval, and 3) fax of approved
rewrite to the Standing Committee. There was no objection to the

proposed procedure.

In connection with the Standing Committee’s recent Self-
Study, Judge Stotler distributed to the Committee copies of an
issues summary questionnaire and invited the members to use it to
evaluate the recommendations. The Committee also discussed

several of the recommendations.

Several members expressed reservations about any
recommendation that, in the name of supporting diversity in
committee membership, would seem to be advising the Chief Justice
on how appointments should be made. Several members noted that
the Chief Justice already appears to be appointing people of
diverse characteristics and backgrounds, and the consensus was

that the recommendation is both unnecessary and inappropriate.

The Committee discussed at length the circulation of
materials among the members by the Reporter and by the Rules
Committee Support Office. Mr. McCabe mentioned that the rules
office soon may have the capacity to receive suggestions from the
public by e-mail. The Reporter stated that, if suggestions were



o

to be accepted in this form and a large volume of messages are
received, reporters may need to be authorized to exercise some
discretion concerning them. A reporter currently has to address
every letter received, he said, and to require a reporter to
draft a full memorandum and response to every suggestion received
by e-mail might be unduly burdensome, depending on the number of

messages received. ’

Several methods of screening and prioritizing suggestions
were discussed, with a view toward enabling a committee to better
control the use of its reporter’s energies and the limited time
for meetings. These included circulating suggestions
tentatively, with two or three "for" votes needed to bring a
suggestion to the agenda for a meeting, having a "miscellaneous
day" every other year, and increased telephone and facsimile
communication among the members between meetings, so that meeting

time can be spent on matters of strategy and substance.

Judge Stotler said she thought the current procedural rules
of the rules committees would permit the Committee to adopt any
of these strategies. Mr. Klee cautioned that the Committee needs
to be careful, in any procedure it adopts, not to violate any
applicable open meeting rule. The Reporter observed that the use
of subcommittees has worked very well for the Committee, enabling
it to use its meeting time well. 1In closing, he stressed that
sometimes a suggestion that is non-meritorious in itself can lead

the Committee to a needy area.

Rules
‘Uniform Local Rule Numbering, Rule 9029. At the March 1995
meeting, the Committee approved a uniform local rule numbering
system subject to certain modifications to be implemented,
including the addition of cross-references. Ms. Channon and
Professor Resnick explained that the Committee’s intentions

regarding the modifications had been unclear. That was the
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reason for returning the proposed numbering system, with all
modifications in place, to the Committee for further approval.
The proposal as resubmitted also contained further improvements
suggested by the subcommittee on local rules. The Committee
discussed what the policy should be when a district promulgates a
new rule or cannot fit one of its existing rules into the
prescribed numbering system. Ms. Channon stated that such
problems likely would be rare because the system was derived from
analysis of all existing local rules. If the situation were to
arise, the attorneys in the Bankruptcy Judges Division of the
Administrative Office, all of whom are familiar with the
numbering system, would be available to assist a district in
assigning a uniform number. Professor Tabb suggested adding a
"catchall" number such as 9999-1 for those few rules that do not
fit any existing topic. The Committee requested that the
subcommittee add to the draft of the memorandum that will
accompany the numbering system explicit instructions to the
districts concerning rules that do not seem to fit and stating
that a district is welcome to add any further cross-references it
deems helpful within the numbering system. A motion to approve
the uniform local rule numbering system, to include in it the
material (bracketed in the draft) directing use of the topic
names as well as the numbers, to recommend that the alphabeticél
list of topics accompany the numbering system, to recommend that
districts be given at least one year to convert their rules to
the system, to designate the Bankruptcy Judges Division to
provide technical support and advice during the conversion
process, and to authorize the subcommittee to make minor changes

to the system as may be necessary carried by a vote of 11 - 2.

Rule 7062. The Reporter recited the background, including

the potential for undesirable unintended consequences if the

amendments approved in March 1995 were to become the rule, and
the problems that Rule 7062 presents with respect to contested
matters and confirmation orders. Some members noted that Rule
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62, Fed.R.Civ.P., stays only execution and proceedings to enforce
a judgment and suggested that application of Rule 7062 to
contested matters was largely harmless, because "execution"
rarely would occur in a contested matter. As an alternative to
the amendments originally proposed, Judge Kressel had suggested
limiting Rule 7062 to adversary proceedings. by amending Rule 9014
to delete mention of Rule 7062. Mr. Klee, however, said he still
was troubled by the fact that Rule 7001 requires an adversary
proceeding for obtaining "equitable relief," even though
confirmation orders often grant equitable relief without an
adversary proceeding. Mr. Batson said the growing list of
exceptions in Rule 7062 and proposals to add more arise from the
perceived need to move things along in a bankruptcy case and the
difficulty of obtaining a stay. Chairman Mannes said he thought
there was a consensus that Rule 7062 ought to be pared down,
although the specifics of how to accomplish that and address both
the issue of the effective date of orders and the preservation of
appellate rights were not clear. He stated his intention to
appoint a subcommittee to work out proposals for the Committee’s
consideration. Judge Restani asked whether there was consensus
on shifting the burden to create a 10-day stay of the
effectiveness of all orders. Judge Robreno asked whether
imposing such a stay would take away discretion which a judge now
has: an order is effective upon docketing, although not
enforceable for ten days, but a judge can always provide for a
stay of effect. Staying the effectiveness of all orders would
affect injunctions also, he added. A non-binding vote disclosed
three members in favor of orders being effective immediately (as
a default) and seven in favor of delayed effect (as a default).
Judge Mannes appointed Judge Kressel to serve as chair of a
subcommittee to work on these issues with Mr. Batson, Mr. Smith,
Mr. Kohn, Mr. Sommer, and Mr. Klee to serve as members.

Rule 3010. The Reporter said his memorandum on the

suggestion to amend this rule needed correcting in one respect.
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The memorandum states that unclaimed money in a bankruptcy case
escheats to the government after five years. In fact, although
the money is paid into the United States Treasury, it never
escheats because it remains subject to claim by the owner. The
legislative history to section 347 of the Code, however,

erroneously states that escheat occurs.

Mr. Klee stated that he previously had suggested providing
for a minimum amount of a distribution check in a chapter 11
case, as the present rule covers only cases under chapters 7 and
13. At that time, the Committee had requested him to reserve his
suggestion until other amendments to the rule were being
considered. He asked that, if any of the suggested changes were
approved, his proposal concerning chapter 11 cases also be

considered.

The suggestion to raise from $5 to $30 the minimum amount
for which a chapter 7 trustee must write a distribution check to
a creditor was made by the Bankruptcy Judges Advisory Committee,
but there was no documentation concerning the assertions that it
costs more than $5 to issue the check and that creditors do not
want to receive such small amounts. Mr. Orr said the cost of
issuing a check varies greatly and depends on the efficiency of
the individual trustee. Mr. Heltzel stated that while raising
the amount might lessen the work of a trustee, it would create
more work for the clerk, who would spend much more time than at
present processing requests from creditors who want their money.

A motion not to amend the rule carried, 11 - 0.

A similar suggestion to raise the minimum amount of a check
to be issued by a standing chapter 13 trustee from $15 to $45
failed for want of a motion. Some members noted that a chapter
13 trustee issues monthly checks, and that the rule provides for

amounts due a creditor to accrue until the minimum is satisfied.
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Rule 3015(f). The Bankruptcy Judges Advisory Committee also
suggested that Rule 3015(f) establish a deadline of two days
prior to the hearing on confirmation of a chapter 13 plan for
filing an objection to. confirmation. Presently, the rule simply
requires that an objection be filed "before confirmation," and
the Reporter stated that it is intended to afford the greatest
flexibility to the districts. Some districts hold confirmation
hearings on the same day as a chapter 13 debtor’s § 341 meeting,
and the two days recommended by the judges would -- in those
districts --deprive creditors of the opportunity to examine the
debtor prior to the deadline for filing an objection. Professor
Resnick said nothing in the rule prevents a court from setting a
reasonable deadline. A motion to take no action carried by a

vote of 11-0.

Rule 9014. The Bankruptcy Judges Advisory Committee
suggested that Rule 9014 should be amended to make Rule 7005
applicable in adversary proceedings. The purpose would be to
permit service of pleadings filed subsequent to the motion to be
served on the party’s attorney rather than on the party. The
Committee referred this suggestion to its subcommittee on long
range planning, which is working on a comprehensive proposal for

rules governing motion practice in bankruptcy.

Rule 3017(d). Mr. Klee had suggested that the rule be
amended to authorize the court, in its discretion, to order that
ballots and copies of the plan and disclosure statement not be
mailed to an impaired class of creditors. Mr. Klee had stated
that this would allow a plan proponent who intended to "go
straight to cramdown" to save expenses. Mr. Klee had noted
further that certain creditors which the plan proponent formerly
could have treated as unimpaired --- and thereby avoided
providing them with voting materials --- no longer are considered
unimpaired since enactment of the 1994 amendments to the Code.
The Reporter stated the background of the proposal and said there
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appeared to be a question whether the proposal would conflict
with a creditor’s right under section 1126 (a) of the Code to
"accept or reject a plan." After discussion, a motion to take no

action carried by a vote of 7 - 3.

Rule 3002. Mr. Sommer had suggested that the rule be
amended to require a creditor filing a late claim to serve copies
on the debtor and the trustee. The suggestion was discussed at
the March 1995 meeting but not resolved. Subsequently, two
attorneys had written separately to suggest that a creditor be
required to serve a copy of any claim on the debtor and debtor’s
attorney, regardless of whether the claim were timely or tardily
filed, and further suggesting that failure to make service be
grounds for disallowance. The Reporter stated that, although
there should be some consequence for failing of meet a
requirement of a rule, establishing disallowance as a penalty
probably would violate the Rules Enabling Act by altering a
substantive right created by the Bankruptcy Code. A motion to

take no action carried 9 - 2.

Rules 1019(1) (B), 2003(d), 4004(b), 4007(c), and 4007(d).

These rules currently provide that a party may obtain relief by a

motion "made" before the specified deadline. Professor Tabb had
suggested that the word "made" should be changed to "filed"
throughout the rules. After analyzing the rules in question, the
Reporter said he had drafted amendments making the suggested
change in four rules in which it appeared that the motion
typically would be made in writing and concerning which the rules
specify a deadline. 1In Rule 1019(1) (B), however, where the
subject matter suggested that the motion often might be made
orally, the Reporter had drafted an amendment providing for
either an oral motion or a written motion filed before the
deadline. Although there are other rules in which the word
"made" is used in connection with a motion, no amendments were

proposed because the provision in which "made" is used does not
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relate to a time limit. The Reporter’s draft also included
stylistic changes and conformed Rule 2003 (d) to proposed
amendments to Rule 2007.1 on election of a chapter 11 trustee. A
motion to adopt the Reporter’s drafts carried by a vote of 11 -
2. A member inquired why the draft of proposed amendments to
Rule 2003 (d) used the phrase "the presiding officer" on line 12,
rather than the "United States trustee" consistently throughout.
The Reporter said that "United States trustee" should be used for
consistency and the consensus of the Committee was to substitute

"United States trustee" for "presiding officer" in line 12.

Rule 3008. Professor Lawrence P. King had suggested
amending the rule to state explicitly that the court may deny a
motion to reconsider the allowance or disallowance of a claim
without notice and a hearing. Professor King had said an
amendment would clarify the original intent that notice and a
hearing are required only if the motion to reconsider, is granted
and the judge plans to consider the merits of the allowance or

disallowance. A motion to take no action carried 7 - 3.

Rule 1003. Bankruptcy Judge S. Martin Teel, Jr., had
suggested amendments to the rule to address the situation when
three creditors have filed the petition, but the debtor avers
that the claim of one or more of them is disputed or contingent.
Judge Teel also suggested that a debtor averring the existence of
12 or more creditors be required to state on the list of
creditors whether any of their claims are contingent or disputed.

A motion to take no action carried by a vote of 8 - 2.

Rule 2004 (c). Bankruptcy Judge Charles E. Matheson had
suggested that Rule 2004 be amended, because he thinks it is not
clear in the current rule whether a court can order the
examination of a nondebtor to be held outside the judicial
district of the court issuing the order (or more than 100 miles
from where the court sits). The Reporter said he did not agree
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that the rule is unclear on that point, but had discovered a
mismatch between Rule 2004 (¢) and Federal Rule of Civil Procedure
45 concerning the issuance of a subpoena for the examination.
(Fed. R. Civ. P. 45 is applicable through Rule 9016, which
governs issuance of a subpoena in a bankruptcy proceeding.)
Professor Resnick had drafted proposed amendments covering both
matters. W After discﬁssion, the Committee altered the final
sentence of the proposed draft to more closely track Fed. R. Civ.
P. 45(a) concerning who can issue a subpoena and to make it clear
that an attorney who is admitted either in the district in which
the examaination is to take place or in the district where the
case is pending can issue the subpoena in the name of the court
for the district in which the examination is to take place. A
motion to accept the Reporter’s draft amendments to Rule 2004 (c)
as altered by the Committee carried, 7 - 4. The Committee then
discussed also adding to Rule 2004 (a) language stating that an
order for an examination may be issued "after notice and a
hearing." A poll of the judges on the Committee disclosed that
some judges routinely handle motions for Rule 2004 examinations
ex parte while others do not. Some members said examination
should be available upon notice issued in the same manner as a
subpoena with no prior court order. A motion to table and refer
Rule 2004 (a) to the Reporter for further study, drafting of
alternative proposals, and reconsideration at the next meeting,

carried by a vote of 11 - 2,

Rules 2002(a) and (f). The Reporter stated that an attorney
had requested amendments to the rules that would add to the

information required in the combined notice of the commencement
of the case and the meeting of creditors. Specifically, the
notice would have to inform the creditor of the amount the debtor
alleges is owed to the creditor, the account number by which the
debtor is known to the creditor, whether the debtor asserts that
the debt is contingent, disputed, or unliquidated, and the
presence of any codebtor, guarantor, etc. Mr. Heltzel said it is
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impossible for the clerk, who prepares the notice for printing
and mailing, to customize it separately for each creditor in each
case. The Reporter noted that Congress recently had considered a
statutory amendment that resembled the suggestion concerning
account numbers. Ultimately, because of the practical inability
of clerks’ offices to comply, Congress enacted a provision
requiring the account ﬁumberuonly on notices actually sent. by the
debtor and providing expressly that failure to include the
information does not invalidate any notice. Azmotion to take no
action carried 12 - 1. After the vote, Mr. Smith stated that the
technology exists to provide this information when the noticing
function has been delegated to the debtor, as often occurs in
large chapter 11 cases. The debtor, who creates the schedules,
can transfer the data to the materials to be mailed, he said.

The clerk, however, does not have the same capability. The
consensus was that the Committee supports the goal of providing
each creditor with the best and most complete notice possible,
will continue to monitor advances in technology, and will
continue to propose amendments to maximize the benefits offered
by these advances when it considers such action to be

appropriate.

Preliminary Discussion Items
Bankruptcy Judge Steven W. Rhodes had written a letter

recommending to the Committee his court’s local rule on motion
procedure, his article on statutory (and rules-related) causes of
delay and expense in bankruptcy cases, and suggesting that his
court’s local rule imposing a 90-day deadline for filing proofs
of claim in chapter 11 cases be adopted as a national rule. The
Committee rejected the suggestion for a deadline for filing a
proof of claim in a chapter 11 case and referred the materials on
motion practice and Judge Rhodes’ article to the newly-appointed
subcommittee on litigation. (See, Subcommittee Reports, Long

Range Planning, infra.)
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District Judge Paul Magnuson, chairman of the Committee on
the Administration of the Bankruptcy System ("Bankruptcy
Committee), had referred to the Committee three suggestions
that arose from the Bankruptcy Committee’s long range planning
project. The Committee rejected the suggestion that there be
authorization to appoint a special master in a bankruptcy
proceeding. The consensus was that a special master is too
reminiscent of the former bankruptcy referee and that adequate
alternatives exist in the authority to appoint a trustee and an

examiner.

The second suggestion, that there be a separate procedure
for handling "small claims" in a bankruptcy case, was very
gsimilar to one contained in a letter from Peter H. Arkison,
Esquire. The consensus was that existing creditor rights might
be adversely affected by a streamlined "small claims" procedure.
As the bankruptcy rules cannot modify substantive rights of the
parties, the Committee determined that legislative amendments
would be required. Accordingly, the Committee rejected this

suggestion also.

The third suggestion was that bankruptcy judges "be
encouraged" to appoint experts to review applications for
compensation filed by professionals. The consensus was that use
of experts for this purpose is. a good idea, and that authority to
implement it already exists in Rule 706 of the Federal Rules of
Evidence. Accordingly, the Committee rejected the suggestion to

amend the bankruptcy rules.

Two suggestions had been referred to the Committee as part
of the judiciary’s efforts to cut the cost of operating the court
system. One suggestion was that Rule 2013 be abrogated. Ms.
Channon stated, however, that the reporting and compilation of

professional fees awarded by the court now is an automated
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operation. Accordingly, the cost of compliance with the rule is
small; whereas the benefit to the court’s integrity is great.
The Committee rejected the suggestion that Rule 2013 be
abrogated.

The second suggestion was that Rule 2002 be amended to
require the United States trustee either to provide notice to all
creditors of the (motion and ) hearing on dismissal for failure
to file schedules and statements or to pay the clerk for
providing notice. Ms. Channon suggested instead that the
Committee consider amending Rule 1017 to limit to the debtor and
the trustee the notice of a motion and hearing to dismiss on this
ground. Rule 1017 already provides for limited notice of a
motion to dismiss for failure to pay filing fees or for
substantial abuse. The amendment could provide for the United
States trustee to request that notice be sent to all creditors if
the circumstances warrant, and creditors would continue to
receive notice in the event the case actually were dismissed. It
was the sense of the Committee that such an amendment would be
appropriate, and it directed the Reporter to prepare a draft for

the next meeting.

Subcommittee Reports
Long Range Planning. Mr. Klee gave a summary of the results of
the Federal Judicial Center’s survey to determine perceived
problem areas in the rules. He requested that subcommittees be
appointed to study and make specific recommendations in the two
areas identified in the survey as creating problems ---
litigation and attorney admissions and ethics. Ms. Wiggins
suggested that the Committee might need a third subcommittee to
evaluate the large number of specific and technical

recommendations made by survey respondents.

Judge Mannes said that attorney admissions are a separate
subject from the problem of ethics in a multilateral gituation
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and that the district court already is guarding the admissions
gate. He said that the ethics issues should be studied by the
existing subcommittee on attorney disclosure and Rule 2014, which

is chaired by Mr. Smith.

Professor Resnick said that the Reporter for the Standing
Committee is organizing a symposium on ethics and admission
igssues to be held in conjunction with the January 1996 meeting of
the Standing Committee. One of the issues to be examined, he
said, is should the national rules deal with ethics? Judge
Stotler gaid that the Standing Committee would do the first,

seminal work, which might help the Committee steer its projects.

Mr. Smith said that his subcommittee already had reached a
preliminary decision that drafting a code of ethics might be
beyond the scope of its assignment and that such a project should
at least be postponed because of the work being done in the area
by others. He said he does see a need for national standards
because bankruptcy practice is national. A further area for
study, he said, is attempting to define "conflict," an issue the
American Law Institute is working on in connection with a
Restatement of the Law Governing Lawyers, which the ALI recently

has published in a "final draft." This draft contains almost
nothing on the bankruptcy aspects of this issue, an oversight he
intends to call to the drafters’ attention. Other projects that
the subcommittee is undertaking relate directly to Rule 2014, he
said. These are 1) studying the Reporter’s 1992 memorandum
concerning the American Bar Association’s resolutions, 2)
improving the language of both Rule 2014 and Rule 2016,
particularly the word "connections," 3) developing guidance on
disclosures and a form to serve as a model for making them, and
4) proposing a better procedure for appointing counsel in a case.

Judge Mannes directed the subcommittee to go forward and, at
the same time, stay in touch with the related work of the
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Standing Committee and other groups. He appointed Judge
Batchelder, Judge Cordova, Judge Kressel, and Mr. Rosen to join

Mr. Klee as members of the subcommittee.

Judge Mannes also appointed Mr. Klee to chair a new
litigation subcommittee to propose solutions to the litigation
problems identified in the Federal Judicial Center survey. He
appointed Judge Restani, Judge Kressel, Mr. Batson, Mr. Smith,

and Mr. Sommer to serve as members.

Technology. Mr. Heltzel reported that the court system in Prince
George'’s County, Maryland, is experimenting with a product
developed by Arthur Anderson & Co. for electronic receipt,
filing, and service of documents. The parties pay a transmission

fee directly to Arthur Anderson.

Liaison with the Advisory Committee on Civil Rules. Judge
Restani reported that the civil rules committee is continuing to

work on Rule 23 and class actions. She said that there no longer
seems to be the same interest in collapsing the categories of
classes as appeared at the committee’s April 1995 meeting.
Interest now seams to focus on interlocutory appeal as of right
on the issue of certification and a "probable success" test, she
said. The committee members also seem to be questioning how
useful class action is in a mass tort situation, whether class
gctions should be "reined in," and whether to permit settlement

classes.

Alternative Dispute Resolution. Professor Tabb reported that the
subcommittee had met in May 1995 to discuss whether to recommend
any of the proposals circulated in draft at the March 1995
committee meeting. The subcommittee had decided not to propose
any amendments at this .time, he said, in part because numerous
ADR experiments are going on and extensive work on a model local
rule is underway by a task force made up of representatives from
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many interested organizations. The subcommittee will continue to
monitor activity and to consider whether any amendments to the

national rules would be appropriate.

Style. Judge Duplantier reported that the subcommittee had gone
over all the drafts that were submitted to the Standing

Committee.

Official Bankruptcy Forms
Form 1. The Committee questioned whether the box labeled "Type

of Debtor" on page 1 should mention "municipality" expressly,
rather than leaving such an entity to identify itself in the
"other" category, and whether the category labeled
"Tndividual (s)" should be changed to "Individual/Joint." The
Committee requested Ms. Channon to check on the number of filings
by municipalities and on the statistical treatment of joint
debtors’ cases. On page 2, a member questioned the statement
which an individual debtor is required to sign under penalty of
perjury, because it lists chapter choices most debtors probably
are not eligible to proceed under but says "I understand I may
proceed under chapters 7, 11, 12, and 13 . . . ." The member
suggested changing "may" to "might." The Reporter stated that
the language on the form was enacted directly by Congress, and
the question of changing it should be brought to the Bankruptcy
Review Commission and thence to Congress. He also said Rule 92009
possibly could be construed to permit a departure from the
statutorily prescribed wording if required for the context.
Another member said the use of "or" in the sentence indicates
that the list is disjunctive and provides a context that gives a
meaning of "might," or conditionality, to the word "may." A
motion to approve the form for publication without changing the
debtor’s statement carried by a vote of 8 - 5. 1In addition, the
Committee approved suggesticns by Mr. Klee to change the wording

of the request for relief by a corporation or partnership from "I
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request" to "The debtor requests" and to change the word "person"

to "entity" in numbered paragraph 6 of Exhibit A to the petition.

Form 3. The Committee approved the proposed Application and
Order to Pay Filing Fees in Installments with the substitution of
"may" for "will" in numbered paragraph 5 of the application and
the substitution of "may" for "shall" in the first sentence of

the order.

Form 6. The Committee approved the proposed Schedule F with the
further amendment of "non priority" to "nonpriority" in the label
on the checkbox to be used if the debtor has no creditors holding

such claims.

Form 8. The Committee approved the proposed Individual Debtor’s
Statement of Intention subject to deletion of the words "the
debtor" in numbered paragraph 1, the substitution of "I intend to
do the following" for "My intention" in numbered paragraph 3, and

the deletion of numbered paragraph 3 of the draft.

Form 9. The subcommittee’s draft contained a notice to persons
with disabilities, directing such persons to telephone the
clerk’s office for "reasonable accommodations." Mr. Heltzel
requested guidance on compliance with this notice. Several
members stated that inclusion of the notice would be premature,
because the judiciary is not covered by the Americans with
Disabilities Act, the issue is an institutional one for the
entire federal judiciary, and is now under study by another
committee of the Judicial Conference. Another factor, said Mr.
McCabe, is the recently enacted Congressional Accountability Act,
which brings Congress under many laws including the ADA. The Act
gives the judiciary Ewo years to comment on what similar
requirements should apply to theyjudiciary, and the
Administrative Office’s general counsel is preparing a report for
the Congress. A motion to delete the disability notice from the
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proposed form carried, 6 - 4. The chairman of the forms
subcommittee, Mr. Sommer, suggested that the Committee could
include in its publication of the forms a notice that the
Committee is considering including such a notice on this and
other forms and requesting comment, both on the content of the
notice and on which forms should contain it. A motion to include
such a “noticé of intent" in the publication of the forms
carried, 6 - 5. A motion tc include the notice but direct the
public to contact the office of the United States trustee
concerning any accommodations needed at a § 341 meeting failed by
a vote of 4 - 8. The Committee discussed whether the directive:
"Do not file a proof of claim unless you receive a court notice
to do so," which appears on the current notice in no asset cases,
is appropriately worded. The directive was requested by the
bankruptcy clerks who do not want to have to process claim forms
that never will be used. A motion to add the word "please"™ at
the beginning of the directive carried, 6 - 4. There was
consensus further that consistent terminology should be used
throughout the eleven versions of the form, particularly with
respect to "bankruptcy clerk" and "bankruptcy clerk’s office.”

The Committee approved the form with the changes as voted.

Form 10. The Committee approved a number of changes to the proof
of claim for publication and comment. These included deleting
"In re" and the parentheses around "Name of Debtor," deleting the
direction to attach evidence of perfection of security interest
from the checkbox labeled "SECURED CLAIM, " and, in numbered
paragraph 7 ("SUPPORTING DOCUMENTS"), substituting for "or
evidence of security interests," the words "mortgages, security
agreements, and evidence of perfection of lien." The Committee
approved making it clearer that the specific priorities listed
are subcategories of an unsecured ériority claim by inserting a
direction to specify the priority of the claim and attempting to
improve the format of this part of the form. The Committee also

approved clarifying that the tax priority is for taxes and
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penalties "owed to" a governmental unit. In numbered paragraph
5, the Committee rewrote the checkbox to read as follows: "Check
this box if claim includes interest or other charges in addition
to the principal amount of the claim. Attach itemized statement
of all interest or additional charges." In numbered paragraph 6,
the Committee deleted the references to setoffs. Instead, the
new instruction sheet will add the following sentence to the
definition of secured claim: " In addition, to the extent a
creditor owes money to the debtor, the creditor’s claim is a
secured claim." The Committee directed the forms subcommittee to
make conforming changes throughout the instruction sheet. The
Committee also changed "company" to "corporation" and revised

other language to make the instruction sheet more general.

There was not enough time to complete work on the forms.
Mr. Sommer suggested that Committee members send written comments
to the subcommittee as soon as possible. He said the
subcommittee would consider these and circulate a revised forms

package.

Recognition of Judge Mevyers
The chairman noted that this meeting marked the end of Judge

Meyers’ term as a member of the Committee and thanked him for his

six years of conscientious service.

Next Meetin
The Committee selected September 26-27, 1996, as the dates

for its next autumn meeting. (The Committee will meet March 21-
22, 1996, in Charleston, South Carolina.)

Respectfully submitted,
Patricia S. Channon

—
€

r)

e g
3 H
= [ S

—

!

7

H
[

7

]

-

]

r-
[ S

]

]

r




H
Rl

1 1 1o

i

{

1

A R S S S N A RN AR R A

U

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: COMMENTS ON PROPOSED AMENDMENTS PUBLISHED IN 1995
DATE: FEBRUARY 23, 1995

In September 1995, a package of proposed amendments to the
Bankruptcy Rules was published for comment by the bench and bar.
The package includes proposed amendments to Rules 1019, 2002,
2007.1, 3014, 3017, 3018, 3021, 8001, 8002, 9011, and 9035, and
new proposed Rules 1020, 3017.1, 8020, and 9015. A copy of the
package of proposed amendments is attached as Appendix B.

The six-month public comment period ends on March 1, 1996.
As of this date, only three letters containing comments have been
received. If any other comments are received before the
deadline, I will circulate a supplemental memorandum on them
before the Memphis meeting next month. The public hearing on the
proposed amendments that was scheduled for February 9th was
canceled for lack of witnesses.

The following comments (copies of which are attached in
Appendix A) have been received:

(1) Hon. Geraldine Mund, United States Bankruptcy Judge,

Central District of California, in her letter dated November 15,

1995, has commented on the proposed new Rule 3017.1 and the
proposed amendments to Rule 9011.

New Rule 3017.1

This proposed rule is designed to implement § 1125(f) that

was added to the Code in 1994. Under § 1125(f), "in a case in




which the debtor has elected under section 1121(e) to be
considered a small business -- (1) the court may conditionally
approve a disclosure statement subject to final approval after
notice and a hearing; ... (2) acceptances and rejections of a
plan may be solicited based on a conditionally approved
disclosure statement... (3) a hearing on the disclosure statement
may be combined with a hearing on confirmation of a plan.”

To implement § 1125(f), proposed new Rule 3017.1 provides
procedures for obtaining conditional and final approval of
disclosure statements in small business cases.

Judge Mund correctly points out that new Rule 3017.1 is
limited to debtors who have made the small business election, but
then comments:

"However, my reading of 11 USC § 105 is that at a status

conference the Court can order or approve that a disclosure

statement will go through the conditional hearing process
and that there will be a combined hearing on the disclosure
statement and plan. Section 105 is not limited to small
businesses. Therefore, I recommend that Rule 3017.1 be
modified so that it also applies to other debtors for whom
the Court orders conditional approval of a disclosure
statement and combined hearing of the disclosure statement
and plan.™

Judge Mund’s reference to § 105 focuses on new § 105(d),
also added as part of the 1994 Reform Act. The relevant language

of that section is as follows:

"(d) The court, on its own motion or on the request of
a party in interest, may --

(1) hold a status conference regarding any case oOr
proceeding under this title...;

(2) unless inconsistent with another provision of
this title or with applicable Federal Rules of
Bankruptcy Procedure, issue an order at any such
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conference prescribing such limitations and conditions
as the court deems appropriate to ensure that the case
is handled expeditiously and economically, including an

order that --
* * * *

(vi) provides that the hearing on approval of the
disclosure statement may be combined with the
hearing on confirmation of the plan."

Judge Mund construes § 105(d) to permit the court to order
that the disclosure statement hearing and confirmation hearing be
combined in any chapter 11 case, even if the debtor is not a
small business. Although § 105(d) is poorly drafted, and future
couft decisions may be consistent with that view, I do not share
Judge Mund’s interpretation of that section.

If the court may order that the disclosure statement be
conditionally approved and that the hearings on final approval of
the disclosure statement and on plan confirmation be combined in
"large debtor" chapter 11 cases, as well as small business cases,
the language at the beginning of § 1125(f) -- which limits that
provision to small business debtors -- would not make sense. In
addition, § 105(d) contains an important limitation: the court
may order the combining of the disclosure statement and
confirmation hearings "unless inconsistent with another provision
of this title..."™ I read §§ 105(d) and 1125(f), taken together,
to mean that the combining of the two hearings is available only

in small business cases and that, in such cases, the court may at

a status conference exercise its discretion to combine these

hearings.

The legislative history may be helpful, but only to a




limited extent. (Cong. Recf Oct. 4, 1994, pp. 10752-10773; H.
Rep. 103-835). According to the leéisiative history, the purpose
of § 105(d) is to give bankruptcy judges authority "to hold
status conferences in bankruptcy cases and thereby manage their
dockets in a more eff1c1ent and expedltlous manner.... [S]ome
judges have appeared reluctant to do so without clear and
explicit statutory authorization. This provision clarifies that
such authority exists in the Bankruptcy Code in adversary and
nonadversary proceedings."

The legislative history to § 1125(f) is a bit more
instructive. The section-by-section analysis of the Reform Act
contained in the committee report states: "A qualified small
business debtor who elects coverage under this provision

would be subject to more liberal provisions for disclosure and

solicitation of acceptances for a proposed reorganization plan
under Code section 1125." (emphasis added). More liberal than
what? I read this to mean that the purpose of § 1125(f) is to
provide special (more liberal) provisions that apply only in
small business cases.

I recommend, therefore, that Rule 3017.1 be approved as
published. 1If, in future cases, courts hold that § 105(d) gives
the court discretion to combine the two hearings in any chapter
11 case, notwithstanding the language of § 1125(f), then I assume
that the same courts will also hold that Rule 3017.1 does not
stand in the way. I will monitor future decisions regarding this

issue and, if it becomes appropriate, the Committee could propose
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amendments to Rule 3017.1 at that time.

I also should add that any change to proposed Rule 3017.1
that makes it applicable in cases other than small business cases
would be a substantial (and probably controversial) change that
would require re-publication for comment.

Rule 9011.

Judge Mund raises two points regarding the proposed
amendments to Rule 9011. First, Judge Mund points out that Rule
9011 (c) (1) (B) does not give a 21-day safe harbor when the court
discovers the wrongful conduct and brings it to light through an
order to show cause. Judge Mund asks whether this is
intentional. It is. The Advisory Committee’s intention is to
conform Rule 9011 to Civil Rule 11. Rule 9011 (c) (1) (B) is the
mirror image of Civil Rule 11 which does not apply the 21-day
safe harbor to situations in which the court, on its own
initiative, directs an attorney or party to show cause why it has
not violated Rule 11.

Judge Mund’s second point regarding Rule 9011 focuses on
proposed Rule 9011 (c) (2) (B). That paragraph provides as follows:

"(B) Monetary sanctions may not be awarded on the
court’s initiative unless the court issues its order to
show cause before a voluntary dismissal or settlement
of the claims made by or against the party which is, or
whose attorneys are, to be sanctioned."

Although Judge Mund suggests that this paragraph be
"clarified", she actually recommends that the substance of it be

changed:

"I believe the intent is that a monetary sanction may not be
awarded to another party on the Court’s initiative unless

5




the order to show cause is issued before a voluntary

dismissal or settlement of the claims. But the Court should

be able to order payment to the Court even if the matter is
dismissed or settled. This is one of the few ways that the

Court can handle egregious conduct and shouldn’t be taken

away from us."

If the Advisory Committee were writing on a clean slate, I
might agree with Judge Mund’s suggestion. However, the purpose
of the amendments to Rule 9011 is to conform to the 1993
amendments to Civil Rule 11. Again, this paragraph is the mirror
image of Rule 11. Rightly or wrongly, it was included in Rule 11
so that parties settling a case will not be subsequently faced
with unexpected sanctions that might have affected their
willingness to settle or voluntarily dismiss the case.

For these reasons, I do not recommend any changes to the

proposed draft of Rule 9011.

(2) Hon. James E. Yacos, United Statesg Bankruptcy Judge,

Digtrict of New Hampshire, in his letter dated January 5, 1996,

comments on one aspect of the proposed amendments to Rule
9011 (a) . '

Rule 9011, both now and under the proposed amendments,
provides that a paper that is required to be signed under that
rule, but that is not signed, "shall be stricken" unless the
omission of the signature is corrected promptly after being
called to the attention of the person‘required to sign it. See
Appendix B, pp. 81-82 (bottom page nuﬁbers), lines 34-40. The new
language in the proposed amendments is identical to the language

in Civil Rule 11.
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Judge Yacos’ comments are based on his assumption that
clerks are not to accept unsigned papers for filing. He writes:

"The Rule implies, and it certainly has been the
universal understanding of the Rule in the past, that
an unsigned paper will not be accepted for filing and
docketing by the Clerk. However, that major principle
is not made explicit in the rule, 'either in its
original form or in the amended form....

It should be made explicit that the concept of
striking unsigned papers in a court file only arises
where the clerks inadvertently and through mistake
accept an unsigned document for filing. Otherwise, an
ambiguity exists in the rule that may suggest to
parties and their attorneys that the Clerk must accept
an unsigned document subject only to the power to
strike set forth in the Rule. It might even be better
to eliminate any reference to striking a filed but
unsigned document unless it is made clear that the
holding of the document in the file till a signature is
provided does not have a retroactive effect of
validating an earlier filing that was not legally
effective as of that earlier date if some deadline is
involved.

Indeed, it should be made explicit in the Rule
that unsigned documents will not be accepted for filing
by the Clerk.... All parties involved either way with
such deadlines should have a clear statement that an
unsigned document submitted for filing does not
constitute a legally effective filing."

I do not agree with Judge Yacos’ view that unsigned
documents are not to be accepted by the clerk. The only
consequence in Rule 9011 (as in Rule 11) is that unsigned papers
shall be stricken if not signed promptly after being called to
the attention of the person required to sign it.

As mentioned above, the intention of the Advisory Committee
is to amend Rule 9011 to conform to Civil Rule 11. The committee

note to the 1993 amendments to Civil Rule 11 confirms that the

intention of the Civil Rules Committee was to require unsigned




papers to be accepted by the clerk, subject to being stricken
later. The committee note states: "Unsigned papers are to be
received by the clerk, but then are to be stricken if the
omission of the signatﬁre‘is not corrected promptly after being
called to the attention of4£he attorney or pro se litigant."

It is also worth mentioning that this view of Ruie 9011
(i.e., that unsigned papers are to be accepted for filing) is
congistent with the policy underlyihg Rule 5005. Rule 5005(a) --
as amended in 1993 for the purpose of conforming to the 1991
amendments to Civil Rule 5(e) -- provides that "[t]he clerk shall
not refuse to accept for filiﬁg any petition or other paper
pfesented for the purpose of filing solely because it is not
presented in proper form as required by these rules or any local
rules or practices." The Committee Note to Rule 5005 explains
that "[i]t is not a suitable role for the office of the clerk to
refuse to accept for’filing papers not conforming to requirements
of form imposed by these rules or by local rules of practices.
The\enforcement of these rules and local rules is a role for a
judge."

If the proposed amendments to Rule 9011 (a) are amended as
suggested by Judge Yacos, the rule would not conform to Civil
Rule 11, in substance as well as to form. I recommend that the

proposed amendments to Rule 9011 be approved as published.

(3) James Gadsden, Esqg., of Carter, Ledvard & Milburn, New

York City, frequently represents indenture trustees in large
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chapter 11 cases, and writes that he is "particularly concerned
with the mechanics of notice and distributions to holders of fhe
indenture securities since the indenture trustee frequently makes
the distributions either as a disbursing agent for the debtor or
as a disbursement of funds distributed to the indenture trustee
upon allowance of the indenture trustee’s claim for the principal
of and interest on all of the indenture securities."

In his letter dated November 8, 1995, Mr. Gadsden commented
on the proposed amendments to Rules 3017(d), 3018(a), and 3021.
These rules presently require (1) the distribution of the
disclosure statement and other voting materials to holders of
debt and equity securities who are holders of record on the date
on which the order approving the disclosure statement is entered
(Rule 3017(d)); (2) voting by the same holders of record (Rule
3018(a)); and (3) distributions to those who are holdexrs of
record at the time of the commencement of distributions under a
confirmed plan (Rule 3021). Rules 3017(d) and 3018(a) will be
amended to permit the court to fix "for cause" another date as
the record date. See page 60 (bottom page numbers) (lines 117~
119) and page 67v(lines 15-17) of Appendix B. Rule 3021 will be
amended to permit distributions to be made to record holders on a
date fixed in a chapter 11 plan or confirmation order. See page
69-70 (lines 12-20) of Appendix B.

Mr. Gadsden'’'s letter begins as an inquiry concerning the
need for the changes to these record date provisions. He notes,

and correctly so, that neither the Rules nor the Committee Notes



provide any guidance on what constitutes "cause" to select a
different record date. He then states:

"Based on that experience [as attorney for
indenture trustees in large chapter 11 cases], I am not
aware of the need for any modification of the present
rules governing record dates. Indenture trustees can
supply sets of labels overnight once a record date is
fixed so that the present record date rules need not
delay notices or distributions. In fact, with respect
to distributions, notice to the record holders is only
the first step in the distribution ‘mechanics which
require the presentation of certificates or uncertified
record positions prior to the distribution of the:
property to the indenture securityholders. Changes to
these dates may operate as an injunction .against the
transfers of securities without the protections of Rule

7065." . C

As he indicated in his letter, Mr. Gadsden called me a week
or so later so that we could discuss the reasons for the proposed
amendments. He indicated that he was puzzled by the proposed
amendments because, in his experience, the system works fine now.
I indicated in our telephone conversation that the original
suggestion for the amendments to Rules 3017 and 3018 was based on
a concern that courts are not always diligent in entering orders
on court dockets and that sometimes an order is entered a day or
two after the court signs the order. Therefore, a disclosure
statement may be approved on Monday, but the order approving it
may not be entered by the clerk until a few days later. The
proposed change would permit the judge to order that the record
date for the purpose of applying these rules is that Monday --
regardless of the date on which the order is entered. The
language that was finally approved by the Committee, however, is

not so limited, and is designed to give the judge greater
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discretion to select any other date for cause (so that, for
example, if the disclosure statement hearing is delayed a day or
two, and mailing labels were prepared in contemplation of the
original hearing date, the court may order that those labels may
be used).

In his letter, Mr. Gadsden expresses concern regarding the
effect of the proposed amendments on the trading of securities
("Changes to these dates may operate as an injunction against the
transfers of securities without the protections of Rules 7065").
Although any possible injunctive effect of the proposed
amendments was not discussed at any of our meetings -- and I
personally do not agree that there is any injunctive effect --
the Committee did discuss the effect of these proposed amendments
to Rules 3017(d) and 3018(a) (but not Rule 3021) with respect to
the rights of investors who buy debt and equity securities
shortly before the disclosure statement hearing.

To refresh your recollection, at the March 1994 meeting, the
Committee considered two alternative drafts of proposed
amendments to Rules 3017 and 3018. One draft limited the court’s
discretion to directing that the record date (for votiné
purposes) be "the date on which the court announces the order
approving the disclosure statement." My reason for presenting
that draft limiting the court’s discretion in selecting a record
date was because it would solve the stated problem (i.e., brief
delays in entering orderg) while alleviating my expressed concern

that a plan proponent (without revealing its true intentions) may

11



attempt to disenfranchise an unfriendly purchaser of bonds or
other securities by persuading the court to select an early
record date. However, after a full discussion of the issues,
that draft was rejected in favor of a different draft that would
give the court greater flexibility in selecting the record date.
The Committee, in approving the more flexible draft, added the
requirement that the court may order a different record date for
voting purposes only "for cause" and "after notice and a
hearing." The Committee considered only one draft of the
proposed amendments to Rule 3021, which provides that the record
date for distribution purposes may be set-in the plan or the
confirmation order.

In considering Mr. Gadsden’s comments, the Committee also
may find relevant Rule 3003(d), which states as follows:

(d) PROOF OF RIGHT TO RECORD STATUS. For the purposes
of Rules 3017, 3018 and 3021 and for receiving notices, an
entity who is not the record holder of a security may file a
statement setting forth facts which entitle that entity to
be treated as the record holder. An objection to the
statement may be filed by any party in interest.

Any investor who buys securities after the record date for
distributions -- whether the record date is determined as the
time when distributions commence consistent with present Rule
3021, or by the plan‘or confirmation order as under the proposed
amendments to Rule 3021 -- would have the right to file a |
statement that it should be treated as the record holder by
reason of the purchase. I question whether Rule 3003(d) is
effective, as a practical mattef, with respect to the

distribution of ballots and disclosure statements, but I believe
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it may address Mr. Gadsden’s concern that the proposed amendments
will act as injunctions against the transfers of securities
without the protections of Rule 7065.

In any event, in view of his extensive experience in making
distributions in chapter 11 cases, Mr. Gadsden’s letter is worthy

of serious consideration at the March meeting.

Attachments:

Appendix A - Letters Received from the Bench and Bar
Appendix B - Published Proposed Amendments

13
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ROBERT L.HOEGLE

November 8, 1995

Professor Alan N. Resnick
Hofstra University School of Law
121 Law School

Hempstead, New York 11550

Re: Proposed Amendments to Bankruptcy Rules 3017,
3018 and 3021

Dear Professor Resnick:

1 am writing to inquire concerning the need for the changes to record date provisions
of Rules 3017, 3018 and 3021 made in the proposed rules published for comment by the
Committee on Rules of Practice and Procedure of the Judicial Conference of the United States
which appear in the October 18, 1995 edition of the West’s Bankruptcy Reporter advance
sheets.

The present rules require transmission of the approved disclosure statement to the
holders of record as of the date of the entry of the order approving the disclosure statement
(Rule 3017(d)); voting by holders of record as of the same date (Rule 3018(a)); and
distributions to holders of record the time of the commencement of distributions (Rule 3021).
Each rule is to be amended to permit the court to fix another date “for cause.” Neither the
proposed rules nor the Advisory Committee Notes provide any guidance on proper cause.

, I have frequently represented indenture trustees in large Chapter 11 cases. In the role
of counsel for the trustee, I have been particularly concerned with the mechanics of notice and
distributions to holders of the indenture securities since the indenture trustee frequently makes
the distributions either as a disbursing agent for the debtor or as a disbursement of funds
distributed to the indenture trustee upon allowance of the indenture trustee’s claim for the

547976-1



Professor Alan N. Resnick -2-

principal of and interest on all of the indenture securities (See Rules 3003(c)(1), 3003(c)(5)
and 3021).

Based on that experience, I am not aware of the need for any modification of the
present rules governing record dates. Indenture trustees can supply sets of labels overnight
once a record date is fixed so that the present record date rules need not delay notices or

distributions. In fact, with respect to distributions, notice to the record holders is only the first
step in the distribution mechanics which require the presentation of certificates or .
uncertificated record positions prior to the distribution of the property to the indenture | =~

B

securityholders. Changes to these dates may operate as an injunctions against the transfers of
securities without the protections of Rules 7065.

I would appreciate the opportunity to discuss with you the genesis of the changes and
will attempt to reach you by telephone next week.

Very truly yours,

es Gadsden
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CENTRAL DisSTRICT OF CALIFORNIA ‘ /}f?},/
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926-B UNITED STATES COURT HOUSE
3812 NORTH SPRING STREET

: LOS ANGELES, CALIFORNIA 980012
GERALDINE MUND _B K-

JUDGE

November 15, 1995

95-CV- /40

Peter McCabe

Secretary, Committee on Rules of Practice & Procedure
Administrative Office of the U.S. Courts

Washington, D.C. 20544

Re: Rules of Practice & Procedure and

Dear Mr. McCabe:

I have had an opportunity to review the request for comment on the preliminary draft of
the proposed amendments to the Rules of Bankruptcy Procedure and Civil Procedure.
I have the following comments, which I hope you will pass on to the committees:

F.R.B.P. Rule 3017.1

This rule is limited to a debtor who has made a small business election. However, my
reading of 11 U.S.C. § 105 is that at a status conference the Court can order or approve
that the disclosure statement will go through the conditional hearing process and that
there will be a combined hearing on the disclosure statement and plan. Section 105 is
not limited to small businesses. Therefore, I recommend that Rule 3017.1 be modified
so that it also applies to other debtors for whom the Court orders conditional approval
of a disclosure statement and combined hearing of the disclosure statement and plan.

F.R.B.P. Rule 9011 (c)Y1)XB)

I realize that the changes that are made to Rule 9011 mirror those that were made to
F.R.C.P. 11. However, I would like to raise two points that the committees may wish
to discuss and clarify. Rule 9011(c)(1)(B) does not give a 21-day safe harbor when the
Court discovers the wrongful conduct and brings it to light through an order to show
cause. Is this intentional?




Page Two

F.R.B.P. Rule 9011(c)(2)(B)

Rule 9011(c)(2)(B) should be clarified. I believe the intent is that a monetary sanction
may not be awarded to another party on the Court’s initiative unless the order to.show
cause is issued before a voluntary dismissal or settlement of the claims. But the Court
should be able to order payment to the Court even if the matter is dismissed or settled.
This is one of the few ways that the Court can handle egregious conduct and shouldn’t
be taken away from us. :

ER.CP. 48

The determination that a jury must have 12 members can create a real facilities problem
in the bankruptcy courts. I believe that the bankruptcy court design guide does not
provide a large enough jury box to seat 12 people. I suggest that this be kept to local
practice. If the committee would like to encourage 12 member juries, the rule should
state that the Court shall seat a jury of 12 members unless local rules provide otherwise,
or unless the Court orders otherwise, in which case there will be no fewer than 6
members of the jury. '

I note that there is no rule to deal with the procedure to enforce 11 U.S.C. § 110 (the
Bankruptcy Preparers’ Provision). This is a particularly complex section involving both
the bankruptcy court and the district court. A rule on procedure is critical.

Thank you for handling this matter for me.

Very truly yours,

W

GERALDINE MUND |

United States Bankruptcy Judge

GM:yg

-

o




1

1

3

1l

1 f

_E

1 73

3 73

) ECE*I\'\'IE]B

A\

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW HAMPSHIRE

7th FLOOR, FEDERAL BUILDING . ‘
© 275 CHESTNUT STREET - -

MANCHESTER, N.H. 03101 -

JAMES E. YACOS 603-666-7775
BANKRUPTCY JUDGE (FTS 834-7775)

January 5, 1996

Peter G. McCabe,
Secretary of the Committee
on Rules of Practice and Procedure
Administrative Office of the
United States Courts
1 Columbus Circle-NE
Washington, D.C. 20544

RE: Preliminary Drafts of Proposed Amendments To Bankruptcy Rules

Dear Mr. McCabe:

This is a response and comment as requested with regard to the preliminary draft of
proposed bankruptcy rules circulated by the committee on September 1995. My comment is
addressed to Rule 9011.

This Rule requires that every petition, pleading, written motion and other paper filed
with the bankruptcy court (with certain exceptions not here pertinent) be signed by an attorney or
aparty. The Rule implies, and it certainty has been the universal understanding of the Rule in
the past, that an unsigned paper will not be accepted for filing and docketing by the Clerk.
However, that major principle is not made explicit in the rule, either in its original form or in the
amended form.

Rule 9011 goes on to state that “an unsigned paper shall be stricken unless omission of
the signature is corrected promptly after being called to the attention of the attorney or party.”
The use of the word “stricken” implies than an unsigned paper has in fact been accepted for filing
by the Clerk.

It should be made explicit that the concept of striking unsigned papers in a court file only
arises where the clerks inadvertently and through mistake accept an unsigned document for
filing. Otherwise, an ambiguity exists in the rule that may suggest to parties and their attorneys
that the Clerk must accept an unsigned document subject only to the power to strike set forth in




Peter G. McCabe
December 28, 1995
Page Two

the Rule. It might even be better to eliminate any reference to striking a filed but unsigned
document unless it is made clear that the holding of the document in the file till a signature is
provided does not have a retroactive effect of validating an earlier filing that was not legally
effective as of that earlier date if some deadline is involved.

Indeed, I believe it should be made explicit in the Rule that unsigned documents will not
be accepted for filing by the Clerk. This will eliminate any question or ambiguity in that area
and is important since legal rights stemming from deadlines of various types often depend upon a
legally effective filing of the document on or before a certain date. All parties involved either
way with such deadlines should have a clear statement that an unsigned document submitted for
filing does not constitute a legally effective filing.

Very truly yours,

Ce?

JamesE. Yacos
Bankruptcy Judge

cc: George A. Vannah, Clerk
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APPENDIX B

PRELIMINARY DRAFT OF PROPOSED AMENDMENTS

PUBLISHED IN SEPTEMBER 1995
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10
11
12
13

PRELIMINARY DRAFT
OF PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE'

Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 Family
Farmer’s Debt Adjustment Case, or
Chapter 13 Individual’s Debt Adjustment
Case to Chapter 7 Liquidation Case

When a chapter 11, chapter 12, or
chapter 13 case has been converted or
reconverted to a chapter 7 case:

k %k % % %

(3) CLAIMS FILED BEFORE CONVERSION

IN—FSUPRERSEDED—CASES. All claims
actually filed by a creditor imn—the

superseded—ease before conversion of the
case are shall—be deemed filed in the

chapter 7 case.

* % % * %

(5) FILING FINAL REPORT AND

SCHEDULE OF POSTPETITION DEBTS.

*New matter is underlined; matter
to be omitted is lined through.
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14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

RULES OF BANKRUPTCY PROCEDURE

(A) Conversion of Chapter 11

or Chapter 12 Case. Unless the

court directs otherwise, if a

chapter 11 or chapter 12 case is

converted to chapter 7, the debtor

in possession or, if the debtor is

not a debtor in possession, the

trustee serving at the time of

conversion, shall:

(i) not later than 15

days after conversion of the

case, file a schedule of

unpaid debts incurred after

the filing of the petition and

before conversion of the case,

including the name and address

of each holder of a claim; and

(ii) not later than 30

days after conversion of the

case, file and transmit to the

38



34
35
36

37

38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53

RULES OF BANKRUPTCY PROCEDURE 3

United States trustee a final

report and account:

(BY Conversion of Chapter 13

Case. Unless the court directs

otherwise, if a chapter 13 case is

converted to chapter 7,

(i) the debtor, not

later than 15 days after

conversion of the case, shall

file a schedule of unpaid

debts incurred after the

filing of the petition and

before conversion of the case,

including the name and address

of each holder of a claim; and

(ii) the trustee, not

later than 30 days after

conversion of the case, shall

file and transmit to the

United States trustee a final

39
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54
55
56
57
58
59
60
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62
63
64
65
66
67
68
69
70
71
72
73
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RULES OF BANKRUPTCY PROCEDURE

report and account:

{C) Conversion After

Confirmation of a Plan. Unless the

court orders otherwise, if a

chapter 11, chapter 12, or chapter

13 case is converted to chapter 7

after confirmation of a plan, the

debtor shall file:

(i) a _ schedule of

property not listed in the

final report and account

acquired after the filing of

the petition but before

conversion, except if the case

is converted from chapter 13

to chapter 7 and § 348(f)(2)

does not apply:

(ii) a_ _schedule of

unpaid debts not listed in the

final report and account

40
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75
76
77
78
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82
83
84
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88
89
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93

RULES OF BANKRUPTCY PROCEDURE 5

incurred after confirmation

Qut;@efore‘the conversion; and

(iii) a schedule of

executory  contracts and

unexpired leases entered into

or assumed after the filing of

the petition but before

conversion.

(D) Transmission to United
1

States Trustee. The clerk shall

forthwith transmit to the United

States trustee a copy of every

schedule filed pursuant to Rule
1019(5).
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8 RULES OF BANKRUPTCY PROCEDURE

stylistic changes. The phrase
"superseded case" is deleted because it
creates the erroneous impression that
conversion of a case results in a new
case that is distinct from the original
case. Similarly, the phrase "original
petition" is deleted because it
erroneously implies that there is a
second petition with respect to a
converted case. See § 348 of the Code.

Rule 1020. Election to be Considered a
Small Business in a Chapter 11
Reorganization Case

In a chapter 11 reorganization

case, a debtor that is a small business

may elect to be considered a small

business by filing a written statement

of election not later than 60 days after

the date of the order for relief or by a

later date as the court, for cause, may

fix.

COMMITTEE NOTE

This rule is designed to implement
§§ 1121(e) and 1125(f) that were added

to the Code by the Bankruptcy Reform Act
of 1994.

44
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Rule 2002. Notices to Creditors,
Equity Security Holders, United States,
and Unlted States Trustee

(a) TWENTY-DAY NOTICES TO PARTIES

"IN INTEREST. ”ﬁxert‘ as provided in

subdivisions (h), ki)L and (1) of this
rule, the clerk, or some other person as
the court‘may;direct, shall give the
debtor, the trustee, all creditors and
indenture trustees at least net—tess
than 20 days’ days notice by mail of:
(1) the meeting of creditors
p&fs&aEE—%e under § 341
or § 1104(Db) of the
Code;
* % % * %

(n) CAPTION. The caption of every
notice given under this rule shall
comply with Rule 1005. The caption of
every notice required to be given by the
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10 RULES OF BANKRUPTCY PROCEDURE

debtor to a creditor shall include the

information required to be in the notice
by § 342(c) of the Code.

* % % % &

COMMITTEE NOTE

Paragraph (a)(l) is amended to

include notice of a meeting of creditors
convened under § 1104(b) of the Code for
the purpose of electing a trustee in a
chapter 11 case. The court for cause
shown may order the 20-day period
reduced pursuant to Rule 9006(c)(1).

Subdivision (n) is amended to
conform to the 1994 amendment to § 342

of the Code. As provided in § 342(c),
the failure of a notice given by the
debtor to a creditor to contain the
information required by § 342(c) does
not invalidate the legal effect of the
notice.

Rule 2007.1. Appointment of Trustee
or Examiner in a Chapter 11
Reorganization Case

(a) ORDER TO APPOINT TRUSTEE OR
EXAMINER. In a chapter 11 reorganization

case, a motion for an order to appoint a

46
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trustee or an examiner pursuant—te under
§ 1104 (a) or § 1304¢b}y 1104(c) of the
Code shall be made in acéordénce with

Rule 9014.

(b) ELECTION OF TRUSTEE.

(1) Request for an Election.

A request to convene a meeting of

creditors for the purpose of

electing a trustee in a chapter 11

reorganization case shall be filed
and transmitted to the United

States trustee in accordance with

Rule 5005 within the time

prescribed by § 1104(b) of the

Code. Pending court approval of

the person elected, any person

appointed by the United States

trustee under § 1104(d) and

approved in accordance with

subdivision (c) of this rule shall

47
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serve as trustee.

{2) Manner of Election and

Notice. An election of a trustee

under § 1104(b) of the Code shall

be conducted in the manner provided

in Rules 2003(b)(3) and 2006.

Notice of the meeting of creditors
convened under § 1104(b) shall be

given as provided in Rule 2002.

The United States trustee shall

preside at the meeting. A proxyv

for the purpose of voting in the

election may be solicited only by a
committee of creditors appointed

under § 1102 of the Code or by any
other party entitled to solicit a

rox ursuant to Rule 2006.

(3) Appointment and Resolution

of Disputes. If it is not

necessary to resolve a dispute

48
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RULES OF BANKRUPTCY PROCEDURE 13

reqarding the election or if the

court has resolved all such

disputes, the United States trustee

‘shall promptly appoint the person

elected to be trustee and file an

application for .approval of the

appointment in accordance with

subdivision (c) of this rule. If

it is necessary to resolve a

dispute regarding the election, the

United _ States trustee shall

promptly file a report informing

the court of the dispute. Not

later than the date on which the

report is filed, the United States

trustee shall mail a copy of the

report to any party in interest

that has made a request to convene

a meeting under § 1104(b) or to

receive a copy of the report, and

49

£

I

e

-

7

]

{».__

D . B

S

B

g
L

]

Ty Ty Ty T

£



ey v

i

(I

1

71

3 1 171

1

f

1 3

i3

1

3

3 3

AT

64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83

14 RULES OF BANKRUPTCY PROCEDURE

to_any committee appointed under

§ 1102 of the Code. Unless a

motion for the resolution of the

dispute is filed not later than 10

days after the United States

trustee files the report, any

person appointed by the United

States trustee under § 1104(d) and

approved in accordance with

subdivision (c) of this rule shall

serve as trustee.

+b} (c) APPROVAL OF APPOINTMENT.
An order approving the appointment of a

trustee elected under § 1104(b) or

appointed under § 1104 (d), or the

appointment of an examiner pursuvant—te

§34304te} under § 1104(d) of the Code,
shall be made enly on application of the

United States trustee,. The application
shall state stating the name of the

50
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person appointed—+the—names—eof —the

g Ty & with wl ] Inited
Stad l l lted 1 ]
af@mﬁﬂﬂameﬁ§7; and, to the best of the
applicant’s knowledge, all the person’s
connections with the debtor, creditors,
any other parties in interest, their
respective attorneys and accountants,
the United States trustee, and persons
employed in the office of the United

States trustee. Unless the person has

been elected under § 1104(b), the

application shall state the names of the

parties in interest with whom the United

States trustee consulted regarding the

appointment. The application shall be

accompanied by a verified statement of
the person appointed setting forth the
person’s connections with the debtor,

creditors, any other party in interest,
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16  RULES OF BANKRUPTCY PROCEDURE

their respective attorneys and
accountants, the United States trustee,
and any person employed in the office of

the United States trustee.

COMMITTEE .NOTE

This rule is amended to implement
the 1994 amendments to § 1104 of the
Code regarding the election of a trustee
in a chapter 11 case.

This rule requires the United
States trustee to file an application
for court approval of the appointment of
the elected person in accordance with
Rule 2007.1(c). Court approval is
necessary primarily because of the
requirement under § 1104(b) that the
person be disinterested.

The procedures for reporting
disputes to the court derive from
similar provisions in Rule 2003(d)
applicable to chapter 7 cases. ~ An
election may be disputed by a party in
interest or by the United States
trustee. For example, if the United
States trustee believes that the person
elected is 1ineligible to 'serve as
trustee because the person is not
"disinterested," the United States
trustee may flle a report dlsputlng the
election.

52
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The word "only" is deleted from
subdivision (b), redesignated as
subdivision (c), to avoid any negative

inference with " respect @ to the

availability of procedures for obtaining
review of the United States trustee’s
acts or failure to act pursuant to Rule

.2020.

Rule 3014. Election Pursuant—te Under
§ 1111(b) by Secured Creditor in
Chapter 9 Municipality or and Chapter
11 Reorganization Case €ases

An election of application of
§ 1111(b)(2) of the Code by a class of
secured creditors in a chapter 9 or 11
case may be made at any time prior to
the conclusion of the hearing on the
disclosure statement or within such
later time as the court may fix. If the
disclosure statement is conditionally

L}

approved pursuant to Rule 3017.1, and a

final hearing on the disclosure

statement is not held, the election of

application of § 1111(b)(2) may be made
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18 RULES OF BANKRUPTCY PROCEDURE

not later than the date fixed pursuant

to Rule 3017.1(a)(2) or another date the

court may fix. The election shall be in

writing and signed unless made at the
hearing on the disclosure statement.
The election, .if made byIthe majorities
required by § 1111'(b) (1) (A) (i), shall be
binding on all members of the class with

respect to the plan.

COMMITTEE NOTE

This amendment provides a deadline
for electing application of § 1111(b) (2)
in a small business case in which a
conditionally approved disclosure
statement is finally approved without a
hearing.

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9
Municipality and Chapter 11
Reorganization Cases

(a) HEARING ON DISCLOSURE STATEMENT

2 AND OBJECTIONS THERETO. Except as

54
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provided in Rule 3017.1, after a

disclosure statement is filed in

accordance with Rule 3016(b) Fellewing

the—ééééag7e%—afdéeeies&fe—eta%emen%—as

provided—in—Rule—3016{e}), the court
shall hold a hearing on met—3dess—than at

least 25 days days’ notice to the
debtor, creditors, equity security
holders and other parties in interest as
provided in Rule 2002 to consider sueh
the disclosure statement and any
objections or modifications thereto.
The plan and the disclosure statement
shall be mailed with the notice of the
hearing only to the debtor, any trustee

or committee appointed under the Code,
the Securities and Exchange Commission,
and any party in interest who requests
in writing a copy of the statement or

plan. Objections to the disclosure
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20 RULES CF‘BANKﬁUPTCY PROCEDURE

statement shall be filed and ser&ed on
the debtor, the trustee, any committee
appointed under tﬁe Code, and any sueh
other entity as—may-be designated by the

court, at any time before the disclosure
statement is approved prier—teo—apprevalt
of—+thediselesurp—statement or by sueh

an earlier date as the court may fix.

In a chapter 11 reorganization case,
every notice, plan, disclosure
statement, and objection required to be
served or mailed pursuant to this
subdivision shall be transﬁitted to the
United States trustee within the time
provided in this subdivision.

(b) DETERMINATION ON DISCLOSURE
STATEMENT. Following the hearing the
court shall determine whether the
disclosure statement should be approved.

(c) DATES FIXED FOR VOTING ON PLAN

56
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RULES OF BANKBUPTCY PROCEDURE 21
AND CONFIRMATION. On or before approval
of the disclosufe statement, the court
shall fix a time within which the
holders of claiqs and intefests may
accept or reject the plan and may fix a
date for the hearing on confirmation.

(d) TRANSMISSION AND NOTICE TO
UNITED STATES TRUSTEE, CREDITORS, AﬁD
EQUITY SECURITY HOLDERS;V Upon ©n
approval of a disclosure statemeﬁt,

anless -- except to the extent that the

court orders otherwise with respect - to
one or more unimpaired classes of
creditors or equity security ﬁoldersT

-- the debtor in posses}sion, trustee,
proponent of thé plan, or clerk as
ordered—by the court 6rders shall mail
to all creditors and equity security
holders, and in a chapter 11

reorganization case shall transmit to

57
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22 RULES OF BANKRUPTCY PROCEDURE

63 the United States trustee,

64 (1) the plany or a eeurt—appreoved
65  court-approved summary of the
66 plan;

67 (2) the disclosure statement
68 approved by the court;

69 (3) notice. of the time within
70 which acceptances and
71 rejections of sueh the plan
72 may be filed; and

73 (4) any sueh other information as
74 the court  may direct,
75 including any court opinion ef
76 . +the——eeurt approving the
77 disclosure statement or a
78 court—appreved court-approved
79 summary of the opinion.

80 In addition, notice of the time fixed
81 for filing objections and the hearing on

82 confirmation shall be mailed to all

58
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RULES OF BANKRUPTCY PROCEDURE 23

creditors and equity security holders in

accordance with purswant—+te Rule
2002(b), and a form of ballot conforming

to the appropriate Official Form shall
be mailed to creditors and equity
security holders entitled to vote on the
plan. In—the—event ii the epinien—of
the court opinion is not transmitted or
only a summary of the plan is
transmitted, the epinien—ef—the court
opinion or the plan shall be provided on
request of a party in interest at the
plan proponent’s expense ef—+the
prepeonent—of—the—plan. If the court

orders that the disclosure statement and

the plan or a summary of the plan shall
not be mailed to ahy unimpaired class,
notice that 'the class is designated in
the plan as unimpaired and notice of the

name and address of the person from whom

59
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24 RULES OF BANKRUPTCY PROCEDURE

the plan or summary of the plan and
disclosure statement may be obtained
upon request and at the plan proponent’s

expense eof—the—propenent—ef—-the—plan,
shall be mailed to members of the

unimpaired class together with the
notice of the time fixed for f£filing
objections to and the hearing on
confirmation. For the purposes of this
subdivision, creditors and equity
security holders shall include holders
of stock, bonds, debentures, notes, and
other securities of record on at the
date the order approving the disclosure

statement is was entered or another date

fixed by the court, for cause, after

notice‘and a_hearing.
(e) _TRANSMISSION TO BENEFICIAL

HOLDERS OF SECURITIES. At the hearing

held pursuant.to subdivision (a) of this

60
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rule, the coutt shall consider the

procedures for = transmitting the
documents and information required by

subdivision (d) of this rule to

beneficial holders of stock, bdnds,

debentures, notes, and other securities,
and determine the adequacy of the sueh
procedures, and enter any sueh orders as

the court deems appropriate.

COMMITTEE NOTE

Subdivision (a) is amended to
provide that it does not apply to the
extent provided in new Rule 3017.1,
which applies in small business cases.

Subdivision (d) is amended to
provide flexibility in fixing the record
date for the purpose of determining the
holders of securities who are entitled
to receive documents pursuant to this

subdivision. For example, if there may

be a delay between the oral announcement
of the judge’s order approving the
disclosure statement and entry of the
order on the court docket, the court may
fix the date on which the judge orally
approves the disclosure statement as the
record date so that the parties may

61
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26 "RULES OF BANKRUPTCY PROCEDURE

expedite preparation of the 1lists
necessary to facilitate the distribution
of the plan, disclosure statement,
ballots, and other related documents.

The court may set a record date
pursuant to subdivision (d) only after
notice and a hearing as provided in
§ 102(1) of the Code. Notice of a
request for an order fixing the record
date may be included in the notice of
the hearing to consider approval of the
disclosure statement mailed pursuant to
Rule 2002(b). ..

If the court fixes a record date
pursuant to subdivision (d) with respect
to the holders of securities, and the
holders are impaired by the plan, the
judge also should order that the same
record date applies for the purpose of
determining eligibility for voting
pursuant to Rule 3018(a).

Other amendments to this rule are
stylistic.

Rule 3017.1 Court Consideration of

Disclosure Statement in a Small

Business Case

{a) CONDITIONAL APPROVAL OF

2 DISCLOSURE STATEMENT. If the debtor is

3 a small business and has made a timely
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election to be considered a small

business in a chégtér‘ll case, the court
may, on _application of the plan

‘proponent, conditionally approve a

disclosure statement filed in accordance

with Rule 3016(bﬂ.f‘ bp Ag;i bef§re

conditional appro%al of the disclosure
statement, the court shall:

(1) fix a time within which

he holders of claims

the holders of c.lalms

and interests may accept

or reiject the plan;
(2) fix a time for filing
objections to the

disclosure statement;

(3) £ix a_ date for the

hearing on final

approval of the

disclosure statement to

Glow L e

be held if a timely
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28 RULES OF BANKRUPTCY PROCEDURE

objection is filed; and

(4) fix a date for the

hearing on confirmation.

{(b) APPLICATION OF RULE 3017. Rule

3017(a), (b), (c), and (e) do not apply

to a conditionally approved disclosure

statement. Rule -3017(d) applies to a

conditionally approved disclosure

statement, except that conditional

approval is considered approval of the

disclosure statement for the purpose of

applying Rule 3017(d).

(c) FINAL APPROVAL.

(1) Notice. Notice of the

time fixed for filing objections

and the hearing to consider final

approval of the disclosure

statement shall be given in

accordance with Rule 2002 and ﬁav

be combined with notice of the

64
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hearing on confirmation of the

plan.

(2) Objections. Objections to

the disclpsure“statement shall be

filed, transmitted to the United

States trustee, and served on the

debtor, the trustee, any committee

appointed under the Code and any

other entity designated by the

court at any time before final

approval - of the disclosure

statement or by an earlier date as

the court may fix.

(3) Hearing. If a timely

objection to the disclosure

statement is filed, the court shall

hold a hearj.nq to consider final

approval before or combined with

the hearing on confirmation of the

plan.
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30 RULES Of BANKRUPTCY PROCEDURE
COMMITTEE NOTE

. This rule is added to implement
§ 1125(f) that was added to the Code by
the Bankruptcy Reform Act of 1994.

The procedures for electing to be
considered a small business are set
forth in Rule 1020. If the debtor is a
small business and has elected to be
considered a small business, § 1125(f)
permits the court to conditionally
approve a disclosure statement subject
to final approval after notice and a
hearing. If a disclosure statement is
conditionally approved, and no timely
objection to the disclosure statement is
filed, it is not necessary for the court
to hold a hearing on final approval.

Rule 3018. Acceptance or Rejection of
Plan in a Chapter 9 Municipality or a
Chapter 11 Reorganization Case

(a) ENTITIES ENTITLED TO ACCEPT OR
REJECT PLAN; TIME FOR ACCEPTANCE OR
REJECTION. A plan may be accepted or
rejected in accordance with § 1126 of
the Code within the time fixed by the
court pursuant to Rule 3017. Subject to

subdivision (b) of this rule, an equity
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security holder or creditor whose claim
is based on a security of record shall
not be entitled to accept or reject a

plan unless the equity security holder

or creditor is the holder of record of"

the security on the date the order
approving the disclosure statement is

entered or on another date fixed by the

court, for cause, after notice and a

hearing. For cause shown, the court
after notice and hearing may permit a
creditor or equity security holder to
change or withdraw an acceptance or
rejection. Notwithstanding objection to
a claim or interest, the court after
notice and hearing may temporarily allow
the claim or interest in an amount which
the court deems proper for the purpose

of accepting or rejecting a plan.

* *x % * %
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32 RULES OF BANKRUPTCY PROCEDURE
COMMITTEE NOTE

Subdivision (a) is amended to
provide flexibility in fixing the record
date for the purpose of determining the
holders of securities who are entitled
to vote on the plan. For example, if
there may be a delay between the oral
announcement of the Jjudge’s decision
approving the disclosure statement and
entry of the order on the.court docket,
the court may fix the date on which the
judge orally approves the disclosure
statement as the record date for voting
purposes so that the parties may
expedite preparation of the 1lists
necessary to facilitate the distribution
of the plan, disclosure statement,
ballots, and other related documents in
connection with the solicitation of
votes.

The court may set a record date
pursuant to subdivision (a) only after
notice and a hearing as provided in
§ 102(1) of the Code. Notice of a
request for an order fixing the record
date may be included in the notice of
the hearing to consider approval of the
disclosure statement mailed pursuant to
Rule 2002(b).

If the court fixes the record date
for voting purposes, the judge also
should order that the same record date
shall apply for the purpose of
distributing the documents required to
be distributed pursuant to Rule 3017(d).
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Rule 3021. Distribution Under Plan

After confirmation of a plan,
distribution shall be made to creditors

whose claims have ' been allowed, to

interest holders ‘ef—steck;—bendss

Hly
. L3

dis%féb&%iéae—w%e§e¢¥é&aéme——ef——eq&i%y
seeurity whose ipterests have not been

disallowed, and to indenture trustees
who have filed claims pursuant to Rule
3003(c)(5) and—whieh that have been

allowed. For the purpose of this rule,

creditors include holders of bonds,

debentures, notes, and _other debt

securities, and interest holders include

the holders of stock and other equity

securities, of record at the time of

commencement of distribution unless a

different time is fixed by the plan or
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34 'RULES OF BANKRUPTCY PROCEDURE

the order confirming the plan.

COMMITTEE NOTE

This rule is amended to provide
flexibility in fixing the record date
for the purpose of making distributions
to holders of securities of record. 1In
a large case, it may be impractical for
the debtor to determine the holders of
record with respect to publicly held
securities and also  to make
distributions to those holders at the
same time. Under this amendment, the
plan or the order confirming the plan
may fix a record date for distributions
that is earlier than the date on which
distributions commence. | -

This rule also is amended to treat
holders of bonds, debentures, notes, and
other debt securities the same as any
other creditors by providing that they
shall receive a distribution only if
their claims have been allowed.
Finally, the amendments clarify that
distributions are to be made to. all
interest holders -- not only those that
are within the definition of "equity
security holders" under § 101 of the
Code -- whose interests have not been
disallowed. -

Rule 8001. Manner of Taking Appeal;
Voluntary Dismissal

(a) APPEAL AS OF RIGHT; HOW TAKEN.

70



RULES OF BANKRUPTCY PROCEDURE 35
2 An appeal from a —finmal judgment, order,
3 or decree of a bankruptcy judge to a
4 district court or bankruptcy appellate

5 panel as permitted by 28 U.Ss.C.

6 § 158(a)(l) or (a)(2) shall be taken by

7 £iling a notice of appeal with the clerk
§ within the time allowed by Rule 8002.
9 An appellant’s failure Eailure—of—an

10 appeltant to takéhany step other than
11 +he timely filing ef a notice of appeal
12 does not affect the validity of tﬁe
13 appeal, but is ground only for such
14 action as the district court or

15 bankruptcy appellate panel deems

16 appropriate, which may include dismissal
17 of the appeal. ‘The notice of appeal
18 shall (1) conform substantially to the
19 appropriate Official Form, (2) shald

20 contain the names of all parties to the

21 judgment, order, or decree appealed from
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and the names, addresses, and telephone
numbers of their respective attorneys,
and (3) be accompanied by the prescribed

fee. Each appellant shall file a

sufficient number of copies of the

notice of appeal to enable the clerk to
comply promptly with Rule 8004.

(b) APPEAL BY LEAVE; HOW TAKEN. An
appeal from an interlocutory judgment,
order, or decree of a bankruptcy judge
as permitted by 28 U.S.C. § 158(a)(3)
shall be taken by filing a notice of
appeal, as prescribed in subdivision (a)
of this rule, accompanied by a motion
for leave to appeal prepared in
accordance with Rule 8003 and with proof
of service in accordance with Rule 8008.

* * * *x %

(e) ELECTION TO HAVE APPEAL HEARD

BY THE DISTRICT COQURT CONSENT-TO-ARDREAT,
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WE%ME-E&A@E—PMEL. Unless
L) . ‘ L ded] ‘ ] ] ted
p&f&&&ﬁ%—%e—Rﬁ}e—SO%GTfeease&e—%e—have
ap—appeal—heard— by —a—bankruptey

Rule—8007(b) Chin 20 d e )

€413 £ 4 e c 3
whiehever—is-later~ An election to have

an_appeal heard by the district court

under 28 U.S.C. § 158(c)(1) may be made

only by a statement of election

contained in a separate writing filed

within the time prescribed by 28 U.S.C.

§ 158(c)(1).
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COMMITTEE NOTE

This rule is amended to conform to
the Bankruptcy Reform Act of 1994 which
amended 28 U.S.C. § 158. As amended, a
party may -- without obtaining leave of
the court -- appeal from an
interlocutory order or decree of the
bankruptcy court issued under § 1121(d)
of the Code increasing or reducing the
time periods referred to in § 1121.

Subdivision (e} is amended to
provide the procedure for electing under
28 U.S.C. § 158(c) (1) to have an appeal
heard by the district court.

Rule 8002. Time for Filing Notice of
Appeal

* % % * *

(c) EXTENSION OF TIME FOR APPEAL.
(1) The bankruptcy judge may
extend the time for filing the
notice of appeal by any party fera
peried—net—to—exececed—20—days—from
1 oy : ] c g
£1 . ‘ bed bv_thi le
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unless the judgment, order, or

decree appealed from:

(A)‘grantsggglief from an

automatic stay under § 362,

§ 922, § 1201, or § 1301;

(B) authéfiiésu£hé‘sale

or lease of property or the

use of cash collateral under

§ 363;

(C) authorizes the

obtaining  of credit underxr

§ 364;

(D) authorizes the

assumption or assignment of an

executory contract or

unexp%red lease under § 365;

(E) approves a disclosure

statement under § 1125, or;

(F) confirms a plan under

§ 943, § 1129, § 1225, or
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§ 1325 of the Code.

(2) A request to extend the
time for filing a notice of appeal

must be made bz written motion

filed before the time for filing a
notice of appeal has expired,
except that such a motion filed not
later reguest—made—ne—mere than 20
days after the ekpiration of the
time for filing a notice of appeal

may be granted upon a showing of

excusable neglect +f—the—Judgment
or—erder—appealted—£from—does—not
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. , ' ! '
ehapter—eof—theCede. An extension

of time for filing a notice of

appeal may not exceed 20 days from

the expiration of the time for

filing a notice of appeal otherwise

preécgibed by this rule or 10 days

I

from‘the date of entrv of the order

granting the motion, whichever is

later.

COMMITTEE NOTE

Subdivision (c) 1is amended to
provide that a request for an extension
of time to file a notice of appeal must
be filed within the applicable time
period. This amendment will avoid
uncertainty as to whether the mailing of
a motion or an oral request in court is
sufficient to request an extension of
time, and will enable the court and the
parties in interest to determine solely
from the court records whether a timely
request for an extension has been made.

The amendments also give the court
discretion to permit a party to file a
notice of appeal more than 20 days after
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42 RULES OF BANKRUPTCY PROCEDURE

expiration of the time to appeal
otherwise prescribed, but only if the
motion was timely filed and the notice
of appeal is filed within a period not
exceeding 10 days after entry of the
order extending the time. This
amendment is designed to protect parties
that. file timely motions to extend the
time to appeal from the harshness of the
present rule as demonstrated in In re
Mouradick, 13 F.3d 326 (9th Cir. 1994),
where the court held that a notice of
appeal filed within the 3-day period
expressly prescribed by an order
granting a timely motion for an
extension of time did not confer
jurisdiction on the appellate court
because the notice of appeal was not
filed within the 20-day period specified
in subdivision (c). |

The subdivision is amended further
to prohibit any extension of time to
file a notice of appeal -- even if the
motion for an extension is filed before
the expiration of the original time to

~appeal -- if the order appealed from

grants relief from the automatic stay,
authorizes the sale or lease of
property, use of cash collateral,
obtaining of credit, or assumption or
assignment of an executory contract or
unexpired lease under § 365, or approves
a disclosure statement or confirms a
pPlan. These types of orders are often
relied upon immediately after they are
entered and should not be reviewable on
appeal after the expiration of the
original appeal period under Rule
8002(a) and (b). |
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Rule 8020. Damages and Costs for
Frivolous Appeal |

If a district court or bankruptcy

appellate panel determines }thatﬁ‘an

appeal from an order, igdqggnt}‘ or

decree _of a bankruptcy Jjudge is

frivolous, it may, after a separately

filed motion or notice from the district

court or bankruptcy appellate panel and

reasonable opportunity to respond, award

just damages and single or double costs

to the appellee.

COMMITTEE NOTE

This rule is added to clarify that
a district court hearing an appeal, or a
bankruptcy appellate panel, has the
authority to award damages and costs to
an appellee if it finds that the appeal
is frivolous. By conforming to the
language of Rule 38 F.R.App.P., this
rule recognizes that the authority to
award damages and costs in connection
with frivolous appeals is the same for
district courts sitting as appellate
courts, bankruptcy appellate panels, and
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courts of appeals.

‘Rule 9011. Signing and of Papers:
Representations to the Court:

Sanctions; Verification and Copies of
Papers

(a) SIGNATURE. Every petition,

pleading, written mbtionL and other

ix%H&ﬁﬂﬁﬁaﬁ%—%ﬁh—aﬁ——a%%efaey, except a

list, schedule, or statement, or
amendments thereto, shall be signed by

at least one attorney of record in the

attorney’s individual name, or, if the

party is not represented bv an attornevy,

shall be signed by the party. whese

eéféee——adéfess——aﬁé——%elepheae——aambef
sha}%—4x}—s%a%edv——4¥—paf%y—*#mbﬁh}—ne%
fepfeseﬁted—%ﬁhﬁ£+—a%§efaey—4ﬂﬁ£Ek—siga
a%&—papefs—aad—sta%e—%he—par%yLSnaédfese
and—telephone—number+ Each paper shall
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state the signer’s address and telephone

number, if any. The—signature—of—an

. ) | e 1iricous
Iminictrats e 4 s

deocument—is—not—sigred,—3it An unsigned
paper shall be stricken unless it—de

signed—promptly—after—the omission of
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the signature is corrected promptly

after being called to the attention of

the persen—whese—signature—is—reqguired

attorney or partv. Ff—a—document—is

reasonableatterneyis—feer
{b) REPRESENTATICNS TO THE COURT.

By presenting to the court (whether by

signing, filing, submitting, or later

advocating) a petition, pleading,

written motion, or other paper, an

attornevy Oor unrepresented party is
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certifving that to the best of the

person’s knowledge, information, and

belief, formed after an inquiry

reasonable under the circumstances, --

(1Y it is not being presented

or any improper purpose, such as

to harass or to cause unnecessary
>

delay or needless increase in the

cost of litigation;

(2) the claims, defenses, and

other legal contentions therein are

warranted by existing law or by a

nonfrivolous arqument for _ the

extension, modification, or

reversal of existing law or the

establishment of new law;

(3) the allegations and other

factual  contentions have

evidentiary support or, . if

specifically so identified, are
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likely to have evidentiary support

after a reasonable opportunity for

further investigation or discovery:

and

(4) the denials of factual

contentions are warranted on the

evidence or, if specifically so

identified, are reasonably based on

a lack of information or belief.

(c) SANCTIONS. If, after notice

and a reasonable opportunity to respond,

the court determines that subdivision

{b) has been violated, the court may,

subject to the conditions stated below,

impose an appropriate sanction upon the

attorneys, law firms, or parties that-

have violated subdivision (b) or are

responsible for the violation.

(1) How Initiated.

(A) By Motion. A motion
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- for sanctions under this rule

shall be made separately from

other motions or requests and

shall describe the specific

conduct alleged to violate

subdivision (b). It shall be

served _as provided in Rule

7004. The | motion for

sanctions may not be filed

with or presented to the court

unless, within 21 days after

service of the motion (or such

‘other period as the court may

prescribe), the challenged

paper, claim, defense,

contention, allegation, or

denial is not withdrawn or

appropriately corrected,

except that this limitation

shall not apply if the conduct
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alleged is the filing of a

petition in violation of

subdivision (b). If

warranted, the court mav award

to the party prevailing on the

motion the reasonable expenses

and attorney’s fees incurred

in presenting or opposing the

motion. Absent exceptional

circumstances, a law firm

shall be held jointly

responsible for violations

committed by its partners,

associates, and employees.

(B) On Court'’s

Initiative. On _its own

initiative, the court mav

enter an order describing the

specific conduct that appears

to violate subdivision (b) and
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. o)
137 directing an attorney, law : -
-
138 : ‘ firm, or party to show cause bt
139 why 1t has not violated ! Zﬂ\
140 ‘ subdivision (b) with respect A
. | [
141 thereto. L
142 (2) ' Nature of Sanction; m’
143 Limitations. A sanction imposed B
) L,
144 for violation of this rule shall be -
145 limited to what is sufficient to ﬂ
146 deter repetition of such conduct or !
L
147 comparable conduct by others
0
148 similarly situated. Subject to the L)
149 limitations in subparagra hs (A r‘\]
f
150 and (B), the sanction may consist -
151 of, or include, directives of a D
152 nonmonetary nature, an order to pay M
L)
153 a_penalty into court, or , if
154 imposed on motion and warranted for L‘
155 effective‘ deterrence, an order ﬂ
156 ‘ directing‘gament to the movant of
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some or all of the reasonable

attorneys’ fees and other expenses

incurred as a direct result of the

violation.

(A) Monetary sanctions

may not be awarded against a

represented party for a

violation of subdivision
/ (B) Monetary sanctions

may not be awarded on the

court’s initiative unless the

court issues its order to show

cause before a voluntary

dismissal or settlement of the

claims made by or against the

party which is, or whose

attorneys are, to be

sanctioned.

(3) Order. When imposing
88
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sanctions, the court shall describe

the condgptﬂ determined to

constitute a violation of this rule

and explain the basis for the

sanction imposed.

(d) INAPPLICABILITY TO DISCOVERY.

Subdivisions (a) through (c) of this

rule do not apply to disclosures and

discovery requests, responses,

objections, and motions that are subject

to the provisions of Rules 7026 through

1037.

{%ﬁ-‘igi_ VERIFICATION. Except as
otherwise specifically provided by these
rules, papers filed in a case under the
Code need not be verified. Whenever
verification is required by these rules,
an unsworn declaratioh as provided in 28
U.S.C. § 1746 satisfies the requirement

of verification.
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e (£) COPIES OF SIGNED OR
VERIFIED PAPERS. When these rules

require copies of a signed or verified

. paper, it shall suffice if the original

is signed or verified and the copies are

conformed to the original.

COMMITTEE NOTE

This rule is amended to conform to
the 1993 changes to F.R.Civ.P. 1ll. For
an explanation of these amendments, see
the advisory committee note to the 1993
amendments to F.R.Civ.P. 11.

The "safe harbor" provision
contained in subdivision (c)(1)(A),
which prohibits the filing of a motion
for sanctions wunless the challenged
paper is not withdrawn or corrected
within a prescribed time after service
of the motion, does not apply if the
challenged paper is a petition. The
filing of a petition has immediate
serious consequences, including the
imposition of the automatic stay under
§ 362 of the Code, which may not be
avoided by the subsequent withdrawal of
the petition. 1In addition, a petition
for relief under chapter 7 or chapter 11
may not be withdrawn unless the court
orders dismissal of the case for cause
after notice and a hearing.

90




(= NS N L " I N

~

10
11
12
13
14
15
16
17
18

RULES OF BANKRUPTCY PROCEDURE 55

Rule 9015. Jury Trials

(a) APPLICABILITY dF CERTAIN

FEDERAL RULES OF CIVIL PROCEDURE. Rules

38, 39, and 47-51 F.R.Civ.P., and Rule

8l(c) F.R.Civ.P. insofar as it applies

to jury trials, apply in cases and

1Y

proceedings, except that a demand made

pursuant to Rule 38(b) F.R.Civ.P. shall

be filed in accordance with Rule 5005.

(b) CONSENT TO HAVE TRIAL CONDUCTED

BY BANKRUPTCY JUDGE. If the right to a

jury trial applies, a_ timely demand has

been filed‘ pursuant to Rule 38(b)

F.R.Civ.P., and the bankruptcy judge has

been specially designated to conduct the

jury trial, the parties mavy consent to

have a jury trial conducted by a

bankruptcy Jjudge under 28 U.S.C.

§ 157(e) by jointly or separately filing
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56 RULES OF BANKRUPTCY PROCEDURE

a statement of consent within any

applicable time limits specified by

local rule.

COMMITTEE NOTE
This rule provides procedures
relating to jury trials. This rule is
not intended to expand or create any

right to trial by jury where such right
does not otherwise exist.

Rule 9035. Applicability of Rules in
Judicial Districts in Alabama and North
Carolina

In any case under the Code that is
filed in or transferred to a district in
the State of Alabama or the State of
North Carolina‘ and in which a United
States trustee is not authorized to act,

these rules apply to the extent that

they are not inconsistent with any

federal statute the—preoevisiens—ef—title
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10 cede effective in the case.

COMMITTEE NOTE

Certain statutes that are not
codified in title 11 or title 28 of the
United States Code, such as § 105 of the
Bankruptcy Reform Act of 1994, Pub. L.
103-394, 108 sStat. 4106, relate to
bankruptcy administrators in the
judicial districts of North Carolina and
Alabama. This amendment makes it clear
that ithe Bankruptcy Rules do not apply
to the extent that they are 1ncon51stent
with ‘these federal statutes.
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
' FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED NEW RULE 9015 -- JURY TRIALS
DATE: FEBRUARY 21, 1996

The package of .proposed amendments that have been published
for comment includes the following new Rule 9015 on jury trials:

Rule 9015. Jury Trials

1 (a) APPLICABILITY OF CERTAIN FEDERAL RULES OF CIVIL

2 PROCEDURE. Rules 38, 39, and 47-51 F.R.Civ.P., and Rule

3 81l(c) F.R.Civ.P. insofar as it applies to jury trials, apply
4 in cases and proceedings, except that a demand made pursuant
5 to Rule 38(b) F.R.Civ.P. shall be filed in accordance with

6 Rule 5005.

7 (b) CONSENT TO HAVE TRIAL CONDUCTED BY BANKRUPTCY

8 JUDGE. If the right to a jury trial applies, a timely

9 demand has been filed pursuant to Rule 38 (b) F.R.Civ.P., and
10 the bankruptcy judge has been specially designated to
11 conduct the jury trial, the parties may consent to have a
12 jury trial conducted by a bankruptcy judge under 28 U.S.C.
13 § 157(e) by jointly or separately filing a statement of
14 consent within any applicable time limits specified by local
15 rule.

COMMITTEE NOTE

This rule provides procedures relating to jury
trials. This rule is not intended to expand or create
any right to trial by jury where such right does not
otherwise exist.




At the Standing Committee meeting in January 1995, when a
similar draft was considered and approved as an Interim Rule,
Judge Frank H. Easterbrook, a member of the Standing Committee,
suggested that the Advisory Committee consider adding to the rule
a provision that reqyires that any new party added after the
original parties have filed written éonsents to the bankruptcy
judge presiding at the jury trial receive notice from the clerk
of the opportunity to expressly consent, and that the bankruptcy
judge may not preside if the neyly—added party fails to so
consent. He expressed concern that a judgement could be void if
the jury trial proceeds in the bankruptcy court, rather than the
district court, if an added party does not consent. Judge
Easterbrook mentioned a similar rule, Civil Rule 73 (b), that
governs consent to have a magistrate judge exercise civil trial
jurisdiction.

I informed the Advisory Committee of Judge Easterbrook’s
concern at the Advisory Committee meeting in March 1995 when
proposed Rule 9015 was approved. . The Advisory Committee did not
find it necessary to address this in the rule.

Judge Restani, our liaison to the Advisory Committee on
Civil Rules, has informed us that Judge Easterbrook’s comment
regarding consent to a magistrate judge’s exercise of civil trial
jurisdiction under Civil Rule 73 (b) (which he made during the
discussion of jury trials in bankruptcy courts) has resulted in a
report on Rule 73 (b) written by Professor Edward H. Cooper,

Reporter to the Civil Committee, that was included in the Civil
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Committee agenda materials. Prof. Cooper has suggested that the
problem of newly-added parties could be cured by adding to Civil
Rule 73(b) the following language: "If a new party is added after
all earlier-joined parties have consented, the new party must be
notified of the consents and given an opportunity to consent. If
a new party does not consent [within the period set by local
rule], the district judge must vacate the reference to the
magistrate judge." A copy of Prof. Cooper’s report is attached.
Judge Restani has reported that at least two members of the Civil
Committee said that present Civil Rule 73 (b) is a trap.

Judge Restani, in her letter reporting on the November 1995
meeting of the Civil Rules Committee, has suggested that "we may
wish to reconsider our approach to consent to bankruptcy judge
jury trials."

In my opinion, the published draft of Rule 9015(b) does not
need to be changed to expressly provide that newly-added parties
must receive notice from the clerk, or that they must consent,
with respect to a jury trial before a bankruptcy judge. The
statute, 28 U.S.C. § 157(e), provides that "the bankruptcy judge
may conduct the jury trial if specially designated to exercise

such jurisdiction by the district court and with the express

consent of all the parties." [emphasis added]. Proposed Rule

9015 (b) states that "the parties may consent to have a jury trial
conducted by a bankruptcy judge under 28 U.S.C. § 157(e) by
jointly or separately filing a statement of consent within any

applicable time limits specified by local rule." This must mean



that all parties, regardless of when they became parties to the
proceeding, must consent.

I should add that there are significant differences between
28 USC § 157(e) (on jury trials in bankruptcy cases) and 28 USC §
636 (c) (on trials before magistrate judges). One difference is
that 8 157 (e) merely regquires express consent by all parties,
whereas § 636(c) is a lengthy and detailed statute that expressly
requires the clerk to send notice to parties of their right to
consent. In view of this statutory requirement that the clerk
send notice of the right to consent, it probably makes sense to
provide in the Civil Rules that the clerk must give notice to
newly-added parties of consents previously filed. 1In contrast,
there is nothing in the statutes or the Bankruptcy Rules that
require the clerk to give notice to parties regarding the right
to consent to jury trials in bankruptcy court. Again, I would
leave proposed Rule 9015 as it was published.

Nonetheless,‘to satisfy any concerns that Judge Easterbrook
or others may have, the Advisory Committee may wish to consider
adding a second paragraph to the published Committee Note to Rule
9015, as follows:

COMMITTEE NOTE

This rule provides procedures relating to jury
trials. This rule is not intended to expand or create
any right to trial by jury where such right does not
otherwise exist.

If a new party is added to the proceeding after
all other parties have filed statements of consent
under subdivision (b), a bankruptcy judge may not

preside at the jury trial unless the new party files a
statement of consent. Any local rule that prescribes a
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time limit for filing a statement of consent should

provide an opportunity for anv new party to consent

if

all other parties have previougly filed timely
statements of consent.




Prof. Cooper’s B ¥
Keports . -
Rule 73 (B) (Civil Rules) 3

This suggestion arises from a remark made by Judge Easterbroock
during the January, 1995 meeting of the Standing Committee. The [
discussion topic was proposed interim rules for jury trials in
bankruptcy courts. He observed that Rule 73(b) is a trap because it
happens that after all original parties have consented to civil
trial before a magistrate judge, a new party is joined and matters
proceed before the magistrate judge without getting the consent of
the new party. He asserts that any resulting judgment is void. And
so the Seventh Circuit rules. See, e.g., Mark I, Inc. v. Gruber, ||
7th Cir.1994, 38 F.3d 369, resting in Jaliwala v. U.S., C.A.7th, L,
1991, 945 F.2d 221. (In Brook, Weiner, Sered, Kreger & Weinberg v.
Coreq, Inc., 7th Cir. 1995, 31 Fed.Rules Serv 3d 754, the court
ruled that a successor to a party who consented to a magistrate- i
judge trial is bound by the consent.) -

This problem could be cured by adding one or two new sentences
at the end of the first paragraph of Rule 73(b). on the theory that
it makes sense to incorporate current style conventions when a
substantive change is made to a rule, the new material is set out
here at the end of the introductory paragraph of the Style
Committee draft. It could as easily be added to the end of the
first paragraph of current Rule 73(b). -

(b) Consent Procedure. When a magistrate judge has been
designated to exercise civil trial jurisdiction, the
clerk must give the parties written notice of their
opportunity to consent under 28 U.s5.C. § 636(c). To L.
signify their consent, the parties must ([within the
period set by local rule] jointly or separately file an
election consenting to this exercise of authority. If a ||
new party is added after all earlier-joined parties have
consented, the new party must be notified of the consents
and given an opportunity to consent. If a new party does

- not consent [within the period set by local rule], the

distric judge must vacate the reference to the
magistrate Judae.

(1) A district judge or magistrate 3judge may be
informed of a party’s response to the clerk’s
notification only if all parties consent to
referring the case to a magistrate judge.

(2) A district judge, magistrate judge, or other court
official may again advise the parties of the U
availability of a magistrate judge, but, in so
doing, must also advise the parties that they are [
free to withhold consent without adverse
substantive consequences.

(3) For good cause - either on the judge’s own

13




initiative or when a party shows extraordinary
circumstances - the district judge may vacate a
reference to a magistrate judge under this rule.

The style draft deletes the present reference to time limits
set by local rule. Presumably local rules setting time 1limits
remain appropriate as not inconsistent with the rule. If the
reference seems a useful warning, it can be restored readily.

The Rule 73(b) proposal was in the materials for the April

1995 meeting, but was not brought up for discussion. There is no

burning need to consider this question. When time permits,

however, it may be wise to take a look.
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Ch. 43 UNITED STATES MAGISTRATES

§ 635. Expenses ‘
(a) Full-time United States magistrates serving
under this chapter shall be allowed their actual and

necessary expenses incurred in the performance of

their duties, including the compensation of such
legal assistants as the Judicial Conference, on the
basis of the recommendations of the judicial coun-

cils of the circuits, considers. necessary, and the. ‘
compensation of necessary clerical and secretarial
assistance. Such expenses'and compensation shail”

be determined and paid by the Director under such
regulations as the Director shall prescribe with the
approval of the conference. . The Administrator of
General Services shall provide such magistrates
with necessary’ courtrooms, office space, furniture
and facilities within United Stites courthouses or
office buildings owned or occupied by departments
or agencies of the United States, or should suitable
courtroom and office space not be available within
any such courthouse or office building, the Admin-
istrator of General Services, at the request of the
Director, shall procure and pay for suitable court-
room and office space, furniture and facilities for
such magistrate in 'another building, but only if
such request Has been approved as necessary by
the judicial coungil of the appropriate circuit.
1 regulations as the Director shall
approval of the conference, the
burse part-time magistrates for
ily ineurred by them in the
r duties under this chapter.
mdy be made, at rates not
ribed by such regulations, for
| by such part-time magistrates
cretarial ‘assistance, stationery,
- communieations services, trav-
r expenses as may-be determined
r the proper performance of the
cers: Provided, however, That
1all be made for all or any
e€xpense, ineurred by such part-time
the procurement of office space.
17, 1968, PubiL.'90-578, Title I, § 101,

?j g)tai. 1112; 'Oct. 10, 1979, Pub.L. 96-82, §.8(a), 93 Stat.

prescribe with '
Director shall r
actual expen; es

w be riecessaj
duties of suc

Revision Nores

) S"I,!mzed on title 28, U.S.C., 1940 ed., §§ 597, 597a, 597b,
-; ¢ (May 28, 1896, ch. 252, §§ 21, 24, 29 Stat. 184, 186;
Aug. 1, 194_6,. ch. 721, §§ 1-4, 60 Stat. 752, 753).

Hj'rhe Provision of section 597¢ of title 28, U.S.C., 1940
s Xcepting commissioners in the Territory of Alaska
: moaltted 3S unnecessary since this exception is implic-
tatrier e l}'eylsed section. The words “in each judicial
satns imit the Section to the commissioners in the
Paergy R‘?numerabeq in chapter 5 which includes Hawaii,
Canas \0, and District of Columbia but omits Alaska,

ne, [Guam] and Virgin Islands.

28 § 636

, Salaries of park commissioners are provided by section
634 of this title.

Changes were made in phraseology.

EbprroriaL Notes

Change of Name of United States Magistrate. United
States magistrate appointed under section 631 of this title
to be known as United States magistrate judge after Dec.
1, 1990, with any reference to United States magistrate or
magistrate. in this title, or in any other Federal statute,
etc., deemed a reference to United States magistrate
judge appointed under section 631 of this title, see section
821 of Pub.L.,101-650, set out.as a note under section 631
of this title.” " o

§ 636.  Jurisdiction, powers; and temporary as-
\ A 'signment Y
(a) Each United States magistrate serving under
this chapter shall have within the territorial juris-
diction prescribed by his appointment—

(D) all powers and duties conferred or imposed
upon United States commissioners by law or by
the Rules of Criminal Procedure for the United
States District Courts;

(2) the power to administer oaths and affirma-
tions, issue orders pursuant to section 3142 of
title 18 concerning release or detention of per-
sons pending trial, and take acknowledgements,
affidavits, and depositions;

(3) the power to conduct trials under section
3401, title 18, United States Code, in conformity
with and subject to the limitations of that sec-
tion, and

(4) the power to enter a sentence for a misde-
meanor or infraction with the consent of the
parties.

(b)(1) Notwithstanding any provision of law to
the contrary—

(A) a judge may designate a magistrate to
hear and determine any pretrial matter pending
before the court, except a motion for injunctive
relief, for judgment on the pleadings, for sum-
mary judgment, to dismiss or quash an indict-
ment or information made by the defendant, to
suppress evidence in a criminal case, to dismiss
or to permit maintenance of a class action, to
dismiss for failure to state a claim upon which
relief can be granted, and to involuntarily dis-
miss an action. A judge of the court may recon-
sider any pretrial matter under this subpara-
graph (A) where it has been shown that the
magistrate’s order is clearly erroneous or con-
trary to law.

(B) a judge may also designate a magistrate
to conduct hearings, including evidentiary hear-
ings, and to submit to a judge of the court

Complete Annotation Materials, see Titie 28 US.C.A.
683
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28 § 636 COURT OFFICERS AND EMPLOYEES Part 3

proposed findings of fact and recommendations
for the disposition, by a judge of the court, of
any motion excepted in subparagraph (A), of
applications for posttrial relief made by individu-

als convicted of criminal offenses and of prisoner

petitions challenging conditions of confinement.

(C) the magistrate shall file his proposed find-
ings and recommendations under subparagraph
(B) with the court and 2 copy shall forthwith be
mailed to all parties.

Within ten days after being served with a copy, any
party may serve and file written objections to such
proposed findings and recommendations as provid-

ed by rules of court. A judge of the court shall .

make a de novo determination of those portions of
the report or specified proposed findings or recom-
mendations to which objection is made. A judge of
the court may accept, reject, or modify, in whole or
in part, the findings or recommendations made by
the magistrate. The judge may also receive fur-
ther eviderice or recommit the matter to the magis-
trate with instructions.

(2) A judge may designate a magistrate to serve
as a special ‘master pursuant to the applicable
provisions of /this title and the Federal Rules of
Civil Procedure for the United States district
courts. A judge may designate a magistrate to
serve as a special master in any civil case, upon
consent of th¢ parties, without regard to the provi-
sions of rule'53(b) of the Federal Rules of Civil
Procedure for the United States district courts.

(3) A magistrate may be assigned such addition-
al duties as are not inconsistent with the Constitu-
tion and laws of the United States. ‘

(4) Each district court shall establish rules pur-
suant to which the magistrates shall discharge
their duties. o
(¢) Notwithstanding any provision of law to the
contrary— ' Rt
(1) Upon the consent of the parties, a full-time
United States magistrate or a part-time United
States magistrate who serves as a full-time judi-
cial officer may conduct any or all proceedings in
a jury or nonjury civil matter and order the entry
of judgment in the case, when specially designat-
ed to exercise such jurisdiction by the district
court or courts he serves. Upon the consent of
the parties, pursuant to their specific written
request, any other part-time magistrate may ex-
ercise such jurisdiction, if such magistrate meets
the bar membership requirements set forth in
section 631(b)(1) and the chief judge of the dis-
trict court certifies that a full-time magistrate is
not reasonably available in accordance with
guidelines established by the judicial council of

the circuit. When there is more than one judge i

of a district court, designation under this pars.
graph shall be by the concurrence of a majority
of all the judges of such district court, and when
there is no such concurrence, then by the chief
judge.

(2) If a magistrate is designated to exercise
civil jurisdiction under paragraph (1) of this sub-
section, the clerk of court shall at the time the

P be communicat-
ed to the clerk of court. Thereafter, either the
district court judge or the magistrate may again
advise the parties of the availability of the magis-
trate, but in so doing, shall also advise the par-
ties that they are free to withhold consent with-
out adverse substantive consequences. Rules of
court for the reference of civil matters to magis-
trates shall include procedures to protect the
voluntariness of the parties’ consent.

(3) Upon entry of judgment in any case re-
ferred under paragraph (1) of this subsection, an
aggrieved party may appeal directly to the appro-
priate United States court of appeals from the
judgment of the magistrate in the same manner
as an appeal from any other judgment of a
district court. In this circumstance, the consent
of the parties allows a magistrate designated to
exércise civil jurisdiction under paragraph (1) of
this subsection to direct the entry of a judgment
of the district court in accordance with the Feder-
al Rules of Civil Procedure. Nothing in this
paragraph shall be construed as a limitation of
any party’s right to seek review by the Supreme
Court of the United States..

(4) Notwithstanding the provisions of para-
graph (3) of this subsection, at the time of refer-
ence to a magistrate, the parties may further
consent to appeal on the record to a judge of the
distriet court in the same manner as on an appeal
from a judgment of the district court to a court
of appeals. Wherever possible the local rules of
the district court and the' rules promulgated by
the conference shall endeavor to make such ap-
peal inexpensive. The district court may affirm.
reverse, modify, or remand the magistrate s
judgment.

(5) Cases in the district courts under par
graph (4) of this subsection may be reviewed 1}_
the appropriate United States court of appea’®
upon petition for leave to appeal by 2 party
stating specific objections to the Judgme“:c;
Nothing in this paragraph shall be construed t©
be a limitation on any party’s right to see 4
review by the Supreme Court of the Unite
States.

Complete Annotation Materials, see Title 28 U.S.C.A.
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Ch. 43

" (6) The court may, for good catise thbw{n on

its own motion, or under extraordinary circum-
' stances shown by any party, vacate a reference
"of a civil matter to a magistrate under this
. subsection. ' oo

(7) The magistrate shall, subject to guidelines

of the Judicial Conference, determine whether

the record taken pursuant to this section shall be

taken by electronic sound recording, by a court

reporter, or by other means, = " '

(d) The practice and procedure for the trial of
cases before officers serving’ under this chapter,
and for the taking and hearing of appeals to the
districtcourts, shall conform to Fules promulgated
by the Supreme; Court pursuant to section 2072 of
this tltle MU e

(e) In a proceeding before a magistrate, any of

the following'acts: or conduct shall constitute a.

contempt of :the: district court for the. district
wherein the magistrate is sitting: (1) disobedience

or resistance tojany lawful order, process, or writ;

(2) misbehavior at a hearing or other proceeding, or
so near the play “ex,:thgreof as to obstruct the same;
(3) failure to produce, after having been ordered to
do. so, ,any pertinent document; (4) refusal to ap-
pear|after having:been subpenaed,or, upon appear-
ing, refusal, to'take the oath or affirmation as a
witness, or,thaving taken the oath or affirmation,
refusal be examined according to law; or (5) any
other act i

aduct ,which if committed before a.

court. ..Upon the commission of any
| the magistrate shall forthwith
a;judge of the district court and

‘to be served upon any person
srought into ;g’ué;s”tion under this
quiring such person 1?;}‘)' appear
‘ that court upon a day ¢ertain to
y he should not 'be adjudged in
dson of the facts So certified. A
istrict, court ‘shall 'thereupon, in a
Hear the evidence as to the act
o t is such as to
punish such' person' in the
>'same’ extent as for a
efore a judgelof the court, or
ipon the eonditions applicable

in the cas

ca ‘;ep anjce of the process of the district
court, o igconduct in the presence of a judge of
that cour ol S R ‘

(N In ngiw‘tlemg‘ngéncy and upon thé concurrence of
the chief judges of ‘the districts involved, a United

States magistrate may be temporarily assigned to
(ijfforms any, of the duties specified in subsection
L‘}? or (b)iof section in a judicial district other
y a0 the i district for which he has been
ﬁfﬁ‘mﬁgﬂ“‘*‘ magistrate shall perform, any of

. UNITED STATES MAGISTRATES
T R ; S

trict court, would: constitute con-  restrictions on the p

28 §636

‘témp‘étatily aséigﬁéﬁ u‘nt‘if an'order has bee:‘n“issued

'by the chief judge of Such;district spécifying (1) the *
‘emergency by reason'of which he has been, trans-
. ferred, (2) ‘the 'duration of his assignment, and (3).
" the' duties which he is' authorized to ‘perform. A

magistrate so assigned shall not be entitled to
additional compensation but shall be reimbursed
for actual and necessary expenses incurred in the
performance of his duties in accordance with sec-
tion 635.

(g) A United States magistrate may perform the
verification function required by section 4107 of
title 18, United States Code.. A magistrate may be
assigned by a judge of any United States, district
court to perform the verification required by sec-
tion ‘4108 and the appointment of ¢ounsel autho-
rized by section 4109 of title 18, United States
Code, and may perform such funetions beyond the

 territorial limits of the United States. A magis-

trate assigned such functions shall have no authori-
ty to'perform any: other function within the territo-
ry of a foreign country. o

+ (h) A United States magistrate who has retired

may, upon the, consent of the chief judge of the
district involved, be recalled to serve as a magis-
trate in any judicial district by.the judicial council
of the circuit within which such district is located.
Upon recall, a magistrate' may receive a salary for
such service in aecordance with regulations promul-
gated by the Judicial' Conference, subject to the
| the ient of an annuity set forth
in section'377 of this title or'in subchapter IIT of
chapter 83, and chapter 84, of titlé 5 which are
applicable 'to’ such magistrate." The requirements
set forth in subsections (4), (b)(3), and'(d) of section
631, and ‘paragraph(1)of subsection i(b)"of such
section to the extent such paragraph requires mem-
bership of the.barof! he; location, in which an
individual is to 'Sserve as)a magistrate, shall not
apply to the recall of a,retired magistrate under
this subsection or section 375,0f this. title. Any
other requirement se ‘
apply, to the recall
this subsection or
such retired magistrate e
appointment or reappoi

der section 631..
(As amended Oct. 17,

h in section 631(b) shall
retired, magistrate under
375 .of this jtitle unless
81 quirement upon
‘magistrate un-

L. 90-578,. Title I, § 101,
82 Stat. 1113; Mar. 1, ub.L. 924239, §§ 1, 2, 86
Stat. 47; Oct, 21,,1976;, Pub.L, 94-577, §'1, 90 Stat. 2729;
Oct. 28, 1977, Pub.L. 95-144, § 2, 91 Stat. 1220;. Oct. 10,
1979, Pub.L. 96-82, § 2, 93 Stat. 643; Oct. 12, 1984,
Pub.L. 98473, Title I, §i208, 98 Stat. 1986; Nov. 8, 1984,
Pub.L. 98-620, Title IV, § 402(29)(B), 98 Stat: 3359; Nov.
14, 1986, Pub.L. 99-651, Title II, § 201(a)(2), 100 Stat.
3647; Nov. 15, 1988, Pib.L./100-659,.§ 4(c)- 102 Stat.
3918; Nov. 18, 1988, 'PublL. 100690, Title VII, § 7322,
102 Stat. 4467; Nov. 19,/1988; Ptib.L.: 1002702, Title IV,
§ 404(b)(1), Title X, § 1014,,102 Stat. 4651, 4669; Dec. 1,

a‘m‘d:istri‘ct to which he has been

cémple‘te Annotation Materials, see Title 28 USCA. "~ ‘
‘ 685 ’ s

1990, Pub.L. 101-650, Title,I11, §/308(a);, 104 Stat. 5112.)
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- | MARK I, INC., Plaintiff-Appellee, v. CYRIL GRUBER,
Defendant-Appellant.

a No. 94-1429
UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

ety
I
L; 38 F.3d 369; 1994 U.S. App. LEXIS 29696

f September 7, 1994, Argued
October 24, 1994, Decided

m
E?RIOR HISTORY: [**1] Appeal from the United States District Court for the
wJorthern District of Illinois, Eastern Division. No. 89 C 7190. Rebecca R.
Pallmeyer, Magistrate Judge.
ey
1
“OUNSEL: For MARK I. INCORPORATED, Plaintiff-Appellee: Peter J. Karabas,
Elizabeth E. Fiesman, ABRAMSON & FOX, Chicago, IL. )
E?or CYRIL GRUBER, Defendant-Appellant: Alexander D. Kerr, Jr., Richard W.
*Hillsberg, TISHLER & WALD, Chicago, IL.

i)

; JUDGES: Before POSNER, Chief Judge, and WELLFORD * and EASTERBROOK, Circuit

i

wJudges.
™ Hon. Harry W. Wellford, of the Sixth Circuit, sitting by designation.

“OPINIONBY: EASTERBROOK

§DPINION: [*370] EASTERBROOK, Circuit Judge. Magistrate judges may conduct

~civil trials and enter final judgments, if all of the parties consent. 28 U.S.C.
@ 636 (c); Geras v. Lafayette Display Fixtures, Inc., 742 F.2d 1037 (7th Cir.

E?984). Because this procedure entails a trial without the judicial-independence
Juarantees of Article III, the litigants’ consent must be voluntary and
explicit. Geaney v. Carlson, 776 F.2d 140, 142 (7th Cir. 1985). Passive
acquiescence in a decision made by others does not suffice. Silberstein v.

E;ilberstein, 859 F.2d 40, 42 (7th Cir. 1988). [*#*2] Unlike some courts, e.g.,
‘New York Chinese TV Programs, Inc. v. U.E. Enterprises, Inc., 996 F.2d 21 (2d
Cir. 1993), we do not insist that the consent be in writing, but it must be on

| the record and unequivocal. King v. Ionization International, Inc., 825 F.2d

1180, 1185 (7th Cir. 1987); Lovelace v. Dall, 820 F.2d 223, 226 (7th Cir. 1987).
Unless each litigant expressly assents, the case must be tried by a district
Mudge.

L

The need for unanimous consent sets a trap that may be sprung when parties
~join the case after the litigants have opted for decision by a magistrate judge.
fFor then the newly arrived party may assume that the original choice is
“tonclusive; or everyone may overlook the problem. But the original choice is not
rngispositive. Unless the latecomer, too, consents, the whole proceeding before
| the magistrate judge may be set at naught. Jaliwala v. United States, 945 F.2d
=221 (7th Cir. 1991); see also Atlantic Mutual Insurance Co. v. Northwest

Airlines, Inc., 24 F.3d 958 (7th Cir. 1994). Aware of this booby trap, district
[**3] courts have promulgated rules addressing the problem. For example, Local
Rule 1.72(B) of the Northern District of Illinois provides that "whenever a

r
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38 F.3d 369, *370; 1994 U.S. App. LEXIS 29696, **3 LEXSEE
party is added to a case the district judge or magistrate judge to ‘whom the casq
is assigned will direct the clerk to mail to the additional party a notice of
the avallablllty of a magistrate judge to exercise jurisdiction. . . . Where the
consent is not filed within [the time fixed], the magistrate judge will promptly
send the case to the Executive Committee for reassignment to the calendar of the-
district judge to whom the cage was previously assigned."”

eth
P

This suit, originally between Mark I, Inc., and R.G. International Corp. was' |
assigned to a magistrate judge after both partles signed consent forms in May
1990. Magistrate judge Lefkow granted summary judgment to Mark I, holding that u
R.G.’s retention of sheets of decorative stickers, after the revocation of thelﬁw
consignment for sale, was conversion. 1991 U.S. Dist. LEXIS 12546 (N.D. Ill.).

The case was set for trial to determine damages and transferred to magistrate
judge Pallmeyer. Before trial began, R.G. went out of business. In April 1992 u
Mark I filed - [**4] an amended: complaint adding Cyril Gruber and Ernest -
Robertson as defendants. Gruber and Robertson owned 50 percent apiece of R.G.’'s
stock, and Gruber made the decision to retain the stickers. The magistrate judgéj
did not initiate the inquiry for which the local rule called, and no one else .mj
paid any attention to @ 636 (c). Robertson followed R.G. into bankruptcy and
disappeared from this case. Gruber did not complain about the maglstrate judge’s
role, but neither did he expressly consent to it. A trial was held in May 1993,
and in December 1993 the magistrate judge awarded more *371] than $ 500,000
against Gruber. 1993 U.S. Dist. LEXIS 17631.

Ei

3

At our request, the parties filed supplemental briefs addressing the
consequences of the lack of Gruber’s formal authorization. Offered a belated
opportunity to make his wishes known, Gruber has declined to consent. The case ™
therefore must be remanded for decision by a district judge unless some earllera;
act establishes Gruber’s waiver of the safeguards provided in Article III.

R.G.'s consent cannot be attributed directly to Gruber; he and the Eﬁ
corporation have been represented by different law firms and have managed their !
interests [**5] in the litigation independently. As a rule, a corporate

officer’s acts are imputed to the corporation, rather than the other way ’'round.
Only when the. firm so neglects the corporate forms that it is nothing but a nam
for a proprietorship or partnership of its managers is it p0831b1e to impute
corporate acts (and debts) to managers and investors. What is more, neglect of
forms is a necessary but not sufficient condition for "piercing the corporate |
veil." Under most states’ law, it is also necessary to show that the managers or"
investors used the corporate form to perpetrate an. injustice. See Sea-Land -
Services, Inc. v. Pepper Source, 941 F.2d 519 (7th Cir. 1991) (Illinois law). [
R.G. International was incorporated in Connecticut. Mark I has not argued that L.
Connecticut law freely permits the attribution of corporate acts to managers and
investors; indeed, it has not cited any state case on this subject. Our own M
investigation did not turn up any unusual rules in Connecticut law. See SFA L
Folio Collections, Inc. v. Bannon, 217 Conn. 220, 585 A.2d 666 (1991);
Season-All Industries, Inc. v. R.J. Grosso, Inc., 213 Conn. 486, 569 A.2d 32
(1990) . [**6] The record does not permit a de0151on about the extent to whic
R.G. International observed corporate forms; at all events, Mark I does not
contend that Gruber used the corporate form to commit a fraud or otherwise
perpetrate an injustice in this suit. To the extent there ig an "alter ego"
doctrine independent of veilpiercing theories, see NLRB v. International
Measurement and Control Co., 978 F.2d 334 (7th Cir. 1992); Esmark, Inc. v. NLRB,
887 F.2d 739 (7th Cir. 1989), Mark I has not supplied adequate grounds for
invoking it here. Throughout this litigation, Mark I has recognized that R.G.
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38 F.3d 369, *371; 1994 U.S. App. LEXIS 29696, **6 LEXSEE

-

[;nd Gruber are separate. It would have been simple for Mark I to remind the
magistrate judge of the need to inquire whether Gruber would consent under @
=536 (c) --or to ask the magistrate judge to find that R.G.’s consent binds Gruber.
"hat was not done, so there is no basis for finding the essential express
“%onsent, see New York Chinese TV Programs, 996 F.2d at 24-25.

E Unless remarks made by Gruber’s counsel at oral argument are themselves the
wlecessary consent. Inquiries from the bench about this subject [**7] took
counsel by surprise. The lawyer representing Gruber blurted out:

Ej am testing my sieve-like memory on pieces of paper, but my recollection is
yves, . . . it was the intention of Gruber to consent to the proceeding.

PMr. Gruber had some involvement with the case and the initial decision in the

1

i :onsent at the corporate level.
b

[Mven assuming that the lawyer’s "sieve-like memory" responded correctly to
Lgrodding, we do not believe that these answers show the essential explicit
consent by Gruber. Consenting on behalf of a corporation is one thing;
zonsenting on behalf of yourself is quite another. Managers need not pay
torporate debts, and exposure to personal liability concentrates the mind. What
Gruber’s "intention" might have been cannot be dispositive--for unless we
overrule the cases holding that express assent on the record is essential, one’s
houghts do not satisfy @ 636 (c). Consent to trial and final decision by a
~magistrate waives several constitutional rights. Waivers should be explicit and
on the record. Spur-of-the-moment recollections by counsel do not satisfy this
latandard We need not decide whether a representation of counsel (as opposed to
(.-he litigant [**8] personally) could suffice under @ 636(c), because the lack
of time to reflect before making this representation renders it ineffectual as a
~vaiver of constitutional guarantees. Compare United States v. Teague, 953 F.2d
1525 (11lth Cir. 1992) (en banc), with United States v. Martinez, 883 F.2d 750
“*(9th Cir. 1989), vacated on other grounds, 928 F.2d 1470 [#*372] (1991) . The
Mmagistrate judge consequently lacked authority to enter a final decision.

.. ~The judgment is vacated, and the case is remanded for decision by a judge
appointed under Article III of the Constitution.

, cONCURBY: HARRY W. WELLFORD

CONCUR: HARRY W. WELLFORD, Circuit Judge, concurring: This circuit has a very
[}trlct rule with respect to required consent of a party before a magistrate
judge may enter a valid final judgment as to that party’s interests. In Jaliwala
v. United States, 945 F.2d 221 (7th Cir. 1991), this court went so far as to
dismiss an appeal in a judgment exceeding $ 160,000,000 because an intervenor
party had not consented orally or in writing to trial by the magistrate judge.
As in this case, "both attorneys were [**9] surprised by the disclosure of
the defect" during questioning at oral argument. Id. at 223. Appellee argued, as
does Mark I, Inc. here, that consent should be implied, but this court held that
"condltlonal or implied consent is inconsistent with what this court requires to
rev1nce a party’s consent." Id. at 224.
“# While I feel that defendant Gruber received a windfall in this result, I must
concur in the judgment to remand for the reasons indicated by Judge Fasterbrook.
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED AMENDMENTS TO RULE 8002 (c)
DATE : February 20, 1996

The package of proposed amendments that was published for
public comment in Séptember 1995, and that will be presented to
the Standing Committee for final approval in June 1996, contains
several proposed amendments to Rule 8002 (Time for Filing Notice
of Appeal).

At the Standing Committee meeting in July 1995, when Judge
Mannes and I were presenting the package of proposed amendments
with ‘a request for publication, one member of the Standing
Committee made a suggestion to add language to the committee note
to Rule 8002 (c), and another member made a specific comment
regarding the proposed amendments to Rule 8002(c). The purpose
of this memorandum is to inform you of the suggestion and
comment .

Professor Hazard’s Suggestion.

Professor Geoffrey C. Hazard, Jr., a member of the Standing
Committee, suggested that a statement be added to the Committee
Note indicating that a party who files a motion to extend the
time, which is later denied, would have no recourse unless the
notice of appeal itself had been timely filed within the 10-day
appeal period. I agreed to bring this suggestion to the Advisory
Committee for its consideration.

For your consideration, I drafted the following language for

as an additional sentence to be added to the Committee Note:

S STEIEARE



"If a party fails to file a notice of appeal before the
expiration of the time prescribed in Rule 8002(a) and (b)
for filing the notice, and the court does not grant a motion
to extend the time to f£ile the notlce, the appellate court
may not hear the appeal.™ ‘

I believe that this sentence would. satisfy Professor
Hazard’s concern that the note contaln a clear warning to parties
who fail to file a timely notice of appeal If this sentence (or
a similar sentence) is added, I suggest that it be added to the
end of the second paragraph of the Committee Note that has been
published for comment.

The following is the published draft of the proposed
amendments to Rule 8002(c¢), showing the above sentence in bold
and underlining in the second paragraph of the Committee Note:

Rule 8002. Time for Filing Notice of Appeel

* % * % *

1 (c) EXTENSION OF TIME FOR APPEAL.

2 (1) The bankruptcy judge may extend the time

3 for filing the notice'of appeal by any party fer—=a
4  od 3 3 c : . .

> efthe—time—otherwise preseribed by this—rule

6 unless the judgment, order, or decree appealed

7 from:

8 (A) grants relief from an automatic stay

9 under § 362, § 922, § 1201, oxr § 1301;
10 (B) authorizes the sale or lease of property
11 or the ﬁse of cash collateral under § 363;
12 (C¢) authorizes the obtaining of credit under

2

)

§ o
k
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

29,

30
31
| 32
‘33
34
35
36
37

38

‘364 ;

(D) authorizes the assumption or assgignment

of an executorvy contract or unexpired lease

under § 365; -

(E) approves a disclosure statement under §

.1125, or;

(F) confirms a Dlah under § 943, § 1129, §

1225, or § 1325 of the Code.

(2) A request to extend the time for filing a

notice of appeal must be made by written motion

filed before the time for filing a notice of

appeal has expired, except that such a motion

filed not later reguest—made—rmeo—moere than 20 days

after the expiration of the time for filing a

notice of appeal may be granted upon a showing of

excusable neglect if—the—FJudgment—er—order

de—~ An extension of time for

ke e
LMEL—MJ— 7

filing a notice of appeal may not exceed 20 days

from the expiration of the time for filing a

notice of appeal otherwise prescribed by this rule




39

40

or 10 days from the date of entry of the order

granting the motion, whichever is later.

COMMITTEE NOTE

Subdivision (c) is amended to provide that a
request for an extension of time to file a notice of
appeal must be filed within the applicable time period.
This amendment will av01d‘uncerta1nty as to whether the
mailing of a motion or an oral request in court; is
sufficient to request an extension of time, and will
enable the court.and the partles in interest to
determine solely from the court records whether a
timely request. forw%n extension has been made.

The amendments; also give the court discretion to
permit a party to file a notice of appeal more than 20
days after expiration of the time to appeal otherwise
prescribed, but only if the motion was timely filed and
the notice of appeal is filed within a period not
exceeding 10 days after entry of the order extending
the time. This amendment is designed to protect
parties that file timely motions to extend the time to
appeal from the harshness of the present rule as
demonstrated in In re Mouradick, 13 F.3d 326 (9th Cir.
1994), where the court held that a notice of appeal
filed within the 3-day period expressly prescribed by
an order granting a timely,motion for an extension of
time did not confer jurlsdlctlon on the appellate court
because the notice of. appeal was not filed within the
20-day period specified in subdivision (c). If a party
fails to file a notice of appeal before the expiration
of the time prescribed 'in Rule 8002(a) and (b) for
filing the notice, and, the! . court does not grant a
motion to extend the tlme to file the notice, the
appellate court may not hear the appeal.

The subdivision is amended further to prohibit any

extension of time to file a notice of appeal -- even if
the motion for an extension is filed before the
expiration of the original time to appeal -- 1f the

order appealed from grants relief from the automatic
stay, authorizes the sale or lease of property, use of
cash collateral, obtaining of credit, or assumption or
assignment of an executory contract or unexpired lease
under § 365, or approves a disclosure statement or
confirms a plan. These types of orders are often
relied upon immediately after they are entered and
should not be reviewable on appeal after the expiration
of the original appeal period under Rule 8002 (a) and
(b) .
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Judge Easterbrook’s Comment .

Hon. Frank H. Easterbrook, a member of the Standing
Committee, focused on the proposed amendment that is designed to

overrule the case of In re Mouradick, 13 F3d 326 (9th Cir. 1994).

In that case, a party filed a timely motion to extend the time to
appeal based on excusable neglect. The court granted the motion
and ordered that the notice of appeal may be filed within 3-day
period after the motion was granted. However, the court order
extending the time was issued more than 20 days after the
expiration of the time to file a notice of appeal. Under Rule
8002 (c), the court may extend the time to appeal, but only for a
period not to exceed 20 days after the expiration of the original
appeal period. Although the party filed a timely motion to
extend, and filed a notice of appeal within the 3-day period
prescribed in the order granting the extension motion, the Court
of Appeals held that the appellate court lacked jurisdiction over
the appeal because the notice of appeal was filed more than 20
days after expiration of the original appeal period.

The proposed amendments to Rule 8002(c) are designed to
overrule Mouradick and conform to Rule 4 (a) (5) of the Federal
Rules of Appellate Procedure. In essence, the amendment gives the
appellant until the end of the 20-day period following the

expiration of the original appeal period, or 10 days after entry

of the order granting the extension motion, whichever occurs

later, to file the notice of appeal.

Judge Easterbrook asked me why the Advisory Committee would



choose to conform to Rule 4 (a) (5) of the Appellate Rules (which
applies to civil cases), rather than to conform to Rgle 4 (b) of
the Appellate Rules (which applies to criminal cases). Under
Rule 4 (b), the court may extend the time to file awnotice of
appeal based on excusable neglect‘in a criminal case, but only
for a period not to exceed 30 days from the expiration of the
original appeal period. That is, there is no provision similar
to the one that is found in Appellate Rule 4 (a) (5) and the
proposed amendments to Rule 8002(c), which permits the filing of
the notice of appeal within 10 days after the court grants a
timely extension motion. Judge Easterbrook commented that Rule
4 (b) applicable to criminal cases provides a more definite cut-
off time for appeals and prevents delay, and indicated that he
was surprised that the Advisory Committee on Bankruptcy Rules
would not adopt that approach for bankruptcy cases where the
rules are designed to expedite cases and avoid delay.

I responded to Judge Easterbrook’s question by reporting
that members of the Advisory Committee had strong views that
parties who file timely motions for relief should not be
penalized by delay caused by a judge or clerk.

You may recall that the Advisory Committee considered
several alternatives regarding this issue, including a draft of
an amendment clarifying the rule to codify the Mouradick
decision. 1In particular, my memorandum on this subject
considered at the September 1994 meeting included as an

alternative draft a provision stating that: "An order extending
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the time for filing a notice of appeal 1s void if it is not
entered within 20 days from the expiration of the time otherwise
prescribed by this rule." The Advisory Committee rejected this
approach.

I do not recommend any changes to the proposed amendments,
nor do I recommend reconsideration of the proposed amendments to
Rule 8002(c). I merely want to keep you informed of Judge

Easterbrook’s comment.
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ATLAN N. RESNICK, REPORTER

RE: © BANKRUPTCY RULE 9011

DATE: February 20, 1996

Proposed amendments to Bankruptcy Rule 9011 were published
for comment in Septémber 1995 and, subject to further action by
the Advisory Committee, will be presented to the Standing
Committee for approval in June 1996. A copy of the proposed
amendments 1s attached.

As is my usual practice, I again reviewed the package of
proposed amendments to see 1f I can find any unintended glitches
or need for clarification. I think I found one in the proposed
amendment to Rule 9011. The purpose of this memorandum is to
recommend a clarifying change in the first sentence of
subdivision (b) of the published draft.

Subdivision (a) of the proposed amendments‘contiﬁues the
present exceptions now contained in Rule 9011 (a). That is, an
attorney is not required to sign "a list, schedule, or statement,
or amendments thereto." These excepted documents have been carved
out of the rule since the original version of Rule 9011 was
adopted in 1983. The reasons for these exceptions are that the
debtor is required to verify these documents under Rule 1008 and
attorneys are not expected to verify or investigate the accuracy
the list of creditors, schedules of assets, liabilities, or
current income and expenses, the statement\of financial affairs,
and the statement of intentign, that are filed under § 521 (1) and

(2) of the Code.
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Proposed Rule 9011 (b), however, states that "By presenting.
to the court (whether by signing, filing, submitting, or later
advocating) a petition, pleading, written motion, or other paper,
an attorney or unrepresented party is certifying that .... (3)
the allegations and other factual contentions have evidentiary
support..." This provision -- which is being added to the rule
for the first time -- does not expressly car&e out as exceptions
the list, schedules and étatements that an attorney is nét
required to sign under subdivision (a). Of course, the
exceptions in Rule 9011 (a) for these documents Would be
meaningless i1f they are not also carved out -- either impliedly
or expressly -- as exceptions in Rule 9011(b). Although I think
that courts would (or at least should) interpret subdivision (b)
to apply only to those documents required to be signed under
subdivision (a), I think it wéuld be best to clarify the first
sentence of subdivision (b) so that there will be no ambiguity.

Therefore, I recommend that the first sentence of Rule
9011 (b), to conform to the exceptions set forth in the first
sentence of Rule 9011 (a), read as follows:

"By presenting to the court (whether by signing, filing,
submitting, or later advocating) a petition, pleading,
written motion, or other paper, except a list, schedule, or
statement, or amendments thereto, an attorney or
unrepresented party is certifying that to the best of the
person’s knowledge, information, and belief, formed after an
inquiry reasonable under the circumstances ..."

This change is for clarification purposes only and I am
confident that it does not require any re-publication for

comment .
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PROPOSED AMENDMENTS TO RULE 9011 PUBLISHED FOR COMMENT:

Rule 9011. Signing and of Papers:; Representations
to the Court; Sanctions; Verification

-and Copies of Papers

(a) SIGNATURE. Every'pétitionq pleading, written motion,
and other paper served—orfiled in o -caseunder theCode—on
beha}é—eé—a—paf%y—fepreseﬂ%eé—by—aﬁ—é%%efﬁey, except a list,
schedule, or statement, or amendments thereto, shall be signed
by at least one attorney of ‘record in the attorney’s

individual name, oxr, if the party is not represented by an

attorney, shall be signed by the party. whese—-eoffice—address

partylo—address—and—telephone—number— Each paper shall state

the signer’'s address and telephone number, if any. The

eage—Ffoa—decument—ig not-gigred,—3t An unsigned paper shall

be stricken unless it—is-signed-promptly-after—the omission of
3
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30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

the gignature is corrected promptly after being called to the

attention of the persen whose gignature—ig—reguired attorney
or party. If a-decument—issigned—in-vielationofthis rule,

(b) REPRESENTATIONS TO THE COURT. By presenting to the

court (whether by signing, filing, submitting, or Ilater

advocating) a petition, pleading, written motion, or other

paper, an attorney or unrepresented party is certifving that

to the begt of the person’s knowledge, information, and

belief, formed after an ingquiry reasonable undexr the
circumstances, --
(1) it is not being presented for any improper

purpose, such as to harass or to cause unnecesgsary delay

or needless increase in the cost of litigation;

(2) the claims, defenses, and other 1legal

contentions therein are warranted by existing law or by

a nonfrivolous argument for the extension, modification,

or reversal of existing law or the establishment of new

law;
(3) the allegationg and other factual contentions
have evidentiary support or, if sgpecifically so
4

I3
[

— ™

F
b

=7

4 e
[
S &

;44
=,

J

g
9
| S

)

f
L

o )

]

-

P

]




1 01

1 M

LY

e

1

1 1

1

AN R S R A B G

1

49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73

74

identified, are likely to have evidentiary support after

a reasonable opportunity for further investigation oxr

discovery; and

(4) the denials of factual contentions are warranted

on the evidence or, if gpecifically so identified, are

reasonably based on a lack of information or belief.

(c) SANCTIONS. If, after mnotice and a reasonable

opportunity to respond, the court determines that subdivision

(b) has been violated, the court may, subject to the

conditions stated below, impose an appropriate sanction upon

the attorneys, law firms, or parties that have violated

subdivision (b) or are responsible for the violation.

(1) How Initiated.

(A) By Motion. A motion for sanctions under

this rule shall be made separately from other

motions or requests and shall describe the specific

conduct alleged to violate subdivision (b). It

shall be serxrved as provided in Rule 7004. The

motion for ganctions may not be filed with or

pregented to the court unlegs, within 21 days after

service of the motion (or such other period as the

court may prescribe), the challenged paper, claim,

defense, contention, allegation, or denial is not

withdrawn or appropriately corrected, except that

thig limitation shall not apply if the conduct

alleged is the filing of a petition in violation of
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subdivigion (b). If warranted, the court may award

to the party prevailing on the motion the

reasonable expenses and attorney’s fees incurred in

presenting or opposing the . motion. Absent

exceptional circumstances, a law firm shall be held

Jointly responsible for vioclations committed by its

partners, associates, and emplovees.

(B) On Court’s Initiative. On its own

initiative, the court mav enter an order describing

the specific conduct that appears to violate

subdivision (b) and directing an attornev, law

firm, or party to show cause why it has not

violated subdivision (b) with respect thereto.

(2) Nature of Sanction; Limitations. A sanction

imposed for violation of this rule shall be limited to

what ig sufficient to deter repetition of such conduct or

comparable conduct by others similarly situated. Subiject

to the limitations in subparagraphs (A) and (B), the

sanction may consist of, or include, directives of a

nonmonetary nature, an order to pav a penalty into court,

or , if imposed on motion and warranted for effective

deterrence, an order directing payment to the movant of

gsome or all of the reasonable attorneys’ fees and other

expensesg incurred ag a direct result of the violation.

(A) Monetary sanctions may not be awarded

against a represented party for a violation of
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gsubdivision (b) (2).

(B) Monetaryv sanctions may not be awarded on

the court’s initiative unless the court issueg its

order to show cause before a voluntary dismissal or

settlement of the claimgs made by or against the

party which is, or whose attornevs are, to be

sanctioned.

(3) Order. When imposing sanctions, the court

shall describe the conduct determined to constitute a

violation of this rule and explain the bagig for the

sanction imposed.

(d) INAPPLICABILITY TO DISCOVERY. Subdivisions (a)

through (c¢) of this rule do not apply to disclosures and

discovery requests, responses, objections, and motiong that

are subject to the provisions of Rules 7026 through 7037,

b} (e) VERIFICATION. Except as otherwise specifically
provided by these rules, papers filed in a case under the Code
need not be verified. Whenever verification is required by
these rules, an unsworn declaration as provided in 28 U.S.C.
§ 1746 satisfies the requirement of verification.

+e} (f) COPIES OF SIGNED OR VERIFIED PAPERS. When these
rules require copiles of a signed or verified paper, it shall
suffice if the original is signed or verified and the copies
are conformed to the original.

COMMITTEE NOTE

This rule is amended to conform to the 1993 changes
to F.R.Civ.P. 11. For an explanation of these



amendments, see the advisory committee note to the 1993
amendments to F.R.Civ.P. 11.

The "safe harbor" provision contained in subdivision
(c) (1) (A), which prohibits the flllng of a motion for
sanctions unless the challenged paper is not withdrawn or
corrected within a prescribed time after service of the
motion, does not apply if the challenged paper is a

petition. The filing of a petition.has immediate serious :

consequences, 1nc1ud1ng the 1mp051tlon of the automatic

stay undexr ' § 362 of the Code, which may: not be avoided by

the subsequent withdrawal of the petltlon In addition,
a petition for relief under chapter 7 or chapter 11 may
not be withdrawn unless the court orders dismissal of the
case for cause after notice and a hearing.
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TO:

FROM:

RE:

DATE:

ADVISORY COMMITTEE ON BANKRUPTCY RULES
ALAN N. RESNICK, REPORTER
RULE 2004 EXAMINATIONS

February 19, 1996

Bankruptcy Rule 2004 provides a procedure for broad

discovery in bankruétcy cases. On motion, the court may order

the examination of any entity on any subject relating to the

debtor’s acts, conduct, property, liabilities, financial

condition, or discharge, or to the administration of the estate.

Rule

2004 examinations are usually unrelated to any pending

adversary proceeding or contested matter. In fact, courts have

held

that a Rule 2004 examination is inappropriate when it

relates to pending litigation. Once an adversary proceeding or

contested matter is commenced, any examination relating thereto

should be limited to the traditional discovery rules under Rules

7026~

fact

2004

37. Considering the broad scope of the examination, and the
that it is usually unrelated to any pending litigation, Rule
examinations are often viewed as "fishing expeditions.”
The text of the current Rule 2004 is as follows:

Rule 2004. ﬁxamination

(a) EXAMINATION ON MOTION. On motion of any party in
interest, the court may order the examination of any entity.

(b) SCOPE OF EXAMINATION. The examination of an entity
under this rule or of the debtor under § 343 of the Code may
relate only to the acts, conduct, or property or to the
liabilities and financial condition of the debtor, or to any
matter which may affect the administration of the debtor’s
estate, or to the debtor’s right to a discharge. In a family
farmer’s debt adjustment case under chapter 12, an
individual’s debt adjustment case under chapter 13, or a
reorganization case under chapter 11 of the Code, other than
for the reorganization of a railroad, the examination may



also relate to the operation of any business and the
desirability of its continuance, the source of any money or
property acquired or to be acquired by the debtor for
purposes of consummating a plan and the consideration given
or offered therefor, and any other matter relevant to the
case or to the formulation of a plan.

(c) COMPELLING ATTENDANCE AND PRODUCTION OF
DOCUMENTARY EVIDENCE. The attendance of an entity for
examination and the production  of ,documentary evidence may
be compelled in the manner provided in Rule 9016 for the
attendance of witnesses at'a hearing or trial.

{(d) TIME AND PLACE OF EXAMINATION OF DEBTOR. The court
may for cause shown and on terms as it may impose order the
debtor to be examined under this rule at any time or place
it designates, whether within or without the district
wherein the case is pending.. ‘

(e) MILEAGE. An entity other than a debtor shall not
be required to attend as a witness unless lawful mileage and
witness fee for one day’s attendance shall be first
tendered. If the debtor resides more than 100 miles from the
place of examination when required to appear for an
examination under this rule, the mileage allowed by law to a
witness shall be tendered for any distance more than 100
miles from the debtor’s residence at the date of the filing
of the first petition commencing a case under the Code or
the residence at the time the debtor is required to appear
for the examination, whichever is the: legser.

Propoged Amendments Relating to Examinations in Other Districts

Under Rule 2004 (a), an examination may not be compelled

)
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unless the court orders it. Rule 2004 (c) provides that "[t]he
attendance of an entity for examination ... may be compelled in
the manner provided in Rule 9016 for the attendance of witnesses
at a hearing or trial." Rule 9016 provides that Civil Rule 45
applies in cases under the Code. Therefore, the provisionsgs of
Civil Rule 45 on compelling the attendance of witnesses at a
hearing or trial govern the attendance of an entity at a Rule
2004 examination -- but only if the court orders the examination.
At the Advisory Committee meeting in September 1995, the
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Committee discussed suggestions to amend Rule 2004. The
Committee voted, 7-4, to amend Rule 2004 (c) for the purpose of
ciarify that a bankruptcy court could order an examination
outside the district in which the case is pending, and that an
attorney admitted in the district where the case is pending could
sign the subpoena regardless of the place of the exaﬁination. In
particular, the following amendments were approved in September:
(c) COMPELLING ATTENDANCE AND PROﬁUCTION OF DOCUMENTARY
EVIDENCE. The attendance ofran entity for examination and

the productibn of documentary evidence, whether it is to be

held within or without the district in which the case is

pending, may be compelled in the manner provided in Rule

9016 for the attendance of witnesses at a hearing or trial.

An attornev as officer of the court may issue and sign a

subpoéna on behalf of the court for the district in which ’

the examination is to be held if the attorney is authorized

to practice in that court or in the court in which the case

is pending.

COMMITTEE NOTE

Subdivision (¢) is amended to clarify that an
examination ordered pursuant to Rule 2004 (a) may be held
outside the district in which the case is pending if the
subpoena is issued by the court for the district in which
the examination is to be held and is served in the manner
provided in Rule 45 F.R.Civ.P., made applicable by Rule
9016.

The subdivision is amended further to clarify that, in
addition to the procedures for the issuance of a subpoena
set forth in Rule 45 F.R.Civ.P., an attorney may issue and
sign a subpoena on behalf of the court for the district in
which a Rule 2004 examination is to be held if the attorney
is authorized to practice either in the court in which the

3



case is pending or in the court for the district in which
the examination is to be held. This provision supplements
the procedures for the isgsuance of a subpoena set forth in
Rule 45(a) (3) (A) and (B) F.R.Civ.P. and is consistent with
one of the purposes of the 1991 amendments to Rule 45, which
is to ease the burdens of interdistrict law practice.

Shoﬁld Rulé 2004(5) Be Amended?

The Committee aié@ discuésed briefly‘whefﬁef the motion
under Rule 2004(a) ﬁgst be on'notiéelgf Whé£he£ it may‘be ex
parte. The text of tﬂecruie méréiy states ﬁhat‘a motion is
required, and Rule 9013 requires that a moﬁion be on notice (at
least to the trustee of debtor in possession, and othef entities
as "the court directg"). Therefore, a 1itera1 application of the
Rules would require, in all cases, that noéice of the motion be
served (at least on the trustee or debtor in péssession).
However, the original Committee Note (1983) states that the
motion "may be heard ex parte or it may be heard on notice." I
read this to mean that it is up to the judge; he or she may
entertain a Rule 2004 (a) motioﬁ ex parte of,‘if he or she so
desires, may require that the trustee or debtor in possession, or
the entity to be examined or any other entity, be served with the
motion.

A poll of the judges on the Committee revealed that some
judges routinely handle motions for Rule 2004 examinations ex
parte while others do not. My discussions with a bankruptéy

practitioner after the meeting, and my reading (see Collier on

Bankruptcy, § 2004.03[2] ("The motion is filed and usually

granted ex parte..." [emphasis added])), has confirmed that
courts differ on whether they grant these motions ex parte.

4

]

—

£

7

)



1

-

s T s T S N S T SN N B

T

i

r

1 3 0y 1 0

1

71

A suggestion was made at the meeting that a party should be
able to take a Rule 2004 examination without the need for any
motion or court order. That is, Rule 2004 examinations should be
treated the same way that depositions are treated under the Civil
Rules. Civil Rule 30(a) permits a party to depose a witness
without leave of court, and Rule 45 permits an attorney to issue
the subpoena on behalf of the court to compel attendance at the
deposition. The Committee asked me to draft alternative
proposals for discussion at the next meeting.

There are five alternatives for Committee action (or
inaction) regarding Rule 2004 (a):

(1) Do nothing.

(2) Amend the rule to clarify -- consistent with the
Committee Note and the prevailing practice today -- that the
judge has the discretion to require notice of the motion to the
person to be examined, or to entertain the motion ex parte.

(3) Amend the rule to expressly require a motion on notice
to the entity to be examined, so that the entity always has an
opportunity to challenge the motion and persuade the court that
he or she should not be examined.

(4) Amend the rule to provide that the motion always may be
made ex parte.

(5) Delete the requirement for any motion or court order,
treating Rule 2004 examinations the same way that the Civil Rules
treat depositions.

Although the bankruptcy judges on the Committee may prove me



wrong, I suspect that ex parte motions are routinely granted in
most situations and probably affords little or no protection to
the entity to be deposed. If a person believes he or she should
not be examined, the burden falls on that person to move to quash
the subpoena or for some form of protective order. I also
suspect -- but have.no empirical evidence to support this and may
be proven wrong -- that the vast majority of motions for a Rule
2004 examination that are entertained after notice to the entity
to be examined are not challenged. If these beliefs are
accurate, it may be more efficient for the judicial system and
the parties to avoid the necessity of filing any motion and
obtaining an order (either on notice or ex parte) before issuing
the subpoena to the entity to be examined.

One disadvantage of permitting a lawyer to issue a subpoena
for a Rule 2004 examination without leave of court is that, in
some cases, this privilege will be abused. But is that any
different than occasional abuses that now exist under the Civil
Rule practice? A person who believes that he or she is being
abused, or for any reason should be protected in connection with
the Rule 2004 examination, should be able to move for a
protective order.

On the other hand, requiring a motion and court order before
permitting a party in interest to engage in a "fighing
expedition" unrelated to any pending litigation has some appeal.
Bankruptcy cases differ from most civil litigation in that there

are numerous parties in interest (sometimes thousands) who have
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standing to seek an examination of any entity despite the absence
of any issue that is joined. A $500 trade creditor in a billion
dollar reorganization may seek to examine a shareholder or
another creditor regarding its financial relationship to the
debtor -- again, unrelated to any litigation. Perhaps Rule

2004 (a) should continue to require any party seeking an
examination of another entity to state the reason for the
examination in motion papers, signed and subject to sanctions
under Rule 9011.

If the Committee adopts an amendment that permits the
issuance of a subpoena to compel a Rule 2004 examination without
a court order, I would recommend that this change not be
applicable to any examination of the debtor. The current rule
has a special provision in subdivision (d) that provides that
"for cause shown and on terms as it may impose" the court may
order the examination of the debtor. Since the debtor must
appear at the meeting of creditors held under § 341 of the Code,
and any party in interest may attend and examine the debtor at
that time, I would maintain the current protection that requires
a court order and showing of "cause" before such an examination
could be compelled. 1In addition, there is likeiy to be greater
potential for abuse of the subpoena power (especially for
harassment by angry creditors) if it could be used against a
debtor without leave of court.

I also suggest that, if the requirement for an order is

eliminated, the rule clarify that the court has the discretion to



quash any subpoena or order any other appropriate relief. 1In
considering this, I thought about adding a provision that merely
incorporates Civil Rule 26(c) on protective orders (which is in
the process of being amended -- proposed amendments have been
published for comment). After further analysis, I thought that
Civil Rule 26(c), which applies to traditional litigation and is
applicable in adversary proceedings, would not be appropriate
where there is no pending litigation. First, Rule 26 (c) requires
"good cause shown" to obtain a protective order. 1In view of the
"fishing expedition" nature of a Rule 2004 examination, I prefer
keeping the burden of persuasion where it is now -- i.e., on the
person seeking the examination. 1In addition, Rule 26 (c¢c) is
limited to orders "to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense." Although
a bankruptcy court may issue such an order in connection with a
Rule 2004 examination, I believe that the bankruptcy court should
have discretion to go beyond these purposes. For example, if an
examiner is appointed to investigate certain matters, or the
trustee is investigating a particular matter, the examiner or
trustee may ask the court to quash a subpoena or otherwise limit
Rule 2004 examinations sought by various other parties if
uncontrolled discovery will in some way thwart the investigation.
For the sake of discussion, I offer five alternative actions
regarding Rule 2004 (listed in order from the least to the most

extensive change in current practice).
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Alternative #1 ' -- Do Nothing.

The Committee should consider the fact that‘the Aavisory
Commiftee, to the best‘of my recollection, has not recéived any
letters, within at least the past eight years, compiaining about
Rule 2004 (a). Despite some ambiguity as to whethér thé motion
may be ex parte, this may be an area that is‘not "broken" and
that, in practice, works well. That does not mean that it cannot
or should not be improved, but the Committee should take that
fact into consideration when considering the necessity of any
amendment to Rule 2004 (a) -- especially the deletion of the
requirement for a court order under Rule 2004 (a).

Alternative #2 -- Clarifying that Motions
Mayv Be on Notice or Ex Parte:

Amend Rule 2004 (a) as follows:
Rule 2004. Examinations
(a) EXAMINATIONS ON MOTION. On motion of any party in
interest, the court may order the examination of any entity.

The motion mav be ex parte unless the court directs

otherwise. On motion of any party in interest or any entity

whose examination has been ordered under this rule, the

court may quash any subpoena issued, limit the scope of any

examination, or order any other appropriate relief.

COMMITTEE NOTE

Subdivigion (a) is amended to clarify that a
motion to examine an entity under this subdivision may
be ex parte unless the court directs otherwise.

The second sentence of subdivision (a) is added to
clarify that the court, after ordering an examination
under this rule, has the discretion to quash any

9
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™
subpoena or to issue any other order appropriate under ﬁw
the circumstances upon a motion filed by a party in
interest or the entity whose examination is being .
sought. Although the court may order relief of the j
type specified in Rule 26(c) F.R.Civ.P. relating to —
protective orders in civil lltlgatlon, the court’s .
discretion to, control the use of Rule 2004 in a . !
particular case is not so limited. o)
Altexrnative #3 -- Motions on Notice: | ‘ | e
‘ . S ;
Amend Rule 2004 (a) as follows: o
Rule 2004. Examinations li
(a) EXAMINATIONS ON MOTION On motion of any party in
interest, and after notice and a hearing, the court may P
order the examination of any entity. Notice of the motion —
shall be served on the entity to be examined and any other -
entity the court directs. On motion of any party in interest .
b )
or any entity whose examination has been ordered under this
—
rule, the court may gquash any subpoena issued, limit the mf

scope of anv examination, or order any othexr appropriate

e

relief.

J

COMMITTEE NOTE

—

Subdivigion (a) is amended to prohibit the
issuance of an order under this rule ex parte. Any
motion for an order under Rule 2004 (a) must be on
notice to the entity to be examined and any other
entity the court directs.

!

)

The second sentence of subdivision (a) is added to
clarify that the court, after ordering an examination
under this rule, has the discretion to quash any
subpoena or to issue any other order appropriate under B
the circumstances upon a motion filed by a party in
interest or the entity whose examination is being

' sought. Although the court may order relief of the
type specified in Rule 26 (c) F.R.Civ.P. relating to
protective orders in civil litigatiom, the court’s
discretion to control the use of Rule 2004 in a
particular case is not so limited. b
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Alternative #4 -- Ex Parte Motions:

Amend Rule 2004 (a) as follows:
Rule 2004. Examinations
(a) EXAMINATIONS ON MOTION. On ex parte motion of any
party in interest, the court may order the examination of

any entity. On motion of any party in interest or any entity

whose examination has been ordered under this rule, the

court may guash anv subpoena issued, limit the scope of any

examination, or order any other appropriate relief.

COMMITTEE NOTE

Subdivision (a) is amended to provide that any
motion under this subdivision may be ex parte.

The second sentence of subdivision (a) is added to
clarify that the court, after ordering an examination
under this rule, has the discretion to guash any
subpoena or to issue any other order appropriate under
the circumstances upon a motion filed by a party in
interest or the entity whose examination is being
sought. Although the court may order relief of the
type specified in Rule 26(c) F.R.Civ.P. relating to
protective orders in civil litigation, the court’s
discretion to control the use of Rule 2004 in a
particular case is not so limited.

Alternative #5 -- No Court Order Required:

Amend Rule 2004 (a) as follows:
Rule 2004. Examinations
(a) EXAMINATIONS ON-MOTION-—On—motioneof any—parEy—in
l‘ - l] ‘g /l] ' 1] ‘l E L] -

Anv party in interest mav examine any entity in accordance

with this rule without leave of court unlessg the person to

11



be examined is the debtor or is confined in a prison, or the

court otherwise directs. On motion of any partv in interest

or any entity whose examination is sought under thisg rule,

the court may guash any subpoena issued, limit the scope of

any examination, or order any other appropriate relief.

- COMMITTEE NOTE

Subdivision (a) is amended to delete the
requirement for a court order where a party in interest
desires to examine an entity in accordance with this
rule, unless the entity to be examined is the debtor or
a person confined to a prison. A party may compel an
entity to attend an examination by causing a subpoena
to be issued in accordance with Rule 45 F.R.Civ.P.,
which is made applicable by subdivision (¢) and Rule
901e6.

The debtor may be examined under this rule only if
the court so orders in accordance with subdivision (c).
The requirement for a court order applicable to persons
confined to a prison conforms to Rule 30(a) (2)
F.R.Civ.P.

The amendment also clarifies that the court has
discretion to order that examinations not be compelled
in the absence of a court order obtained before the
issuance of a subpoena. This provision is designed to
give the court the power to limit' the broad discovery
process when necessary in the particular case,
especially in a complex case in which multiple
examinations that may be sought by different parties
are inappropriate.

The second sentence of subdivision (a) 1s added to
clarify that the court, even after the issuance of a
subpoena, has the discretion to guash the subpoena or
to issue any other order appropriate under the
circumstances. Although the court may order relief of
the type specified in Rule 26(c) F.R.Civ.P. relating to
protective orders in civil litigation, the court’s
discretion to control the use of Rule 2004 in a
particular case is not so limited.
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER
RE: BANKRUPTCY RULES 2002 (a) AND 1017.
DATE: FEBRUARY 16, 1996

Section 707 (a) (3) of the Code provides that the United
States trustee may request dismissal of a case if the debtor
fails to timely file the list of creditors, schedules, and
statement of financial affairs. Under Rules 1017 (a) and 2002(a),
notice of the hearing on dismissal of a case -- including
dismissal under § 707(a) (3) -- must be sent by the clerk to all
creditors. The only exceptions to the requirement that notice of
the hearing be gent to all creditors are for motions to dismiss a
case under § 707 (b) for substantial abuse of chapter 7 and
motions to dismiss for failure to pay the filing fee -- in which
cases notice must be given only to the trustee and the debtor.

At the Advisory Committee meeting on September 7-8, 1995,
the Committee considered several cost-cutting suggestions made by
the Administrative Office of the United States Courts. One
suggestion was to impose on the United States trustee, rather
than the clerk, the burden of sending notices to all creditors
when the U.S. trustee files a motion under § 507(a)(3) for
dismissal of a case for failure to timely file the list of
creditors, schedules, and statement of financial affairs.‘ The
Committee did not adopt this suggestion.

Pat Channon made another suggestion that would eliminate the

cost of sending notice of the hearing on dismissal of a case



under § 707(a) (3). She suggested that Rule 1017 be amended to
provide that the notice of a hearing on dismissal under §
707(a) (3) be limited to the debtor and the trustee. As a result
of this change, motions to dismiss for failure to timely file
lists, statements, and schedules would be treated in the manner
that the Rules now treat motions to dismiss under § 707 (b) for
substantial abuse of chapter 7, or for failu?e to pay the filing
fee.

The sense of the Committee was that Pat’s suggestion was a
good one. The Committee asked me to prepare a draft of such
amendments for discussion at the next meeting.

In addition to implementing this suggestion, I made several
stylistic changes. Among others, I divided current subsection
(d) into numbered paragraphs and moved it to the end (it becomes
new subdivision (f)) to have a more logical sequence of
subdivisions.

I also want to alert you to one change that may be

considered substantive, but I think it is merely a clarification.

In the new subdivision (f), I added references to motions to
suspend a case and motions to dismiss a case for substantial
abuse of chapter 7 pursuant to § 707(b), to clarify that such
motions are contest;d matters governed by Rule 9014.

Ixalso corrected an inconsistency between Rules 2002 (a) and
1017 (b) by adding language to Rule 2002(a) to make it clear that
it is not necessary to send to all creditors notice of the

hearing on dismissal for failure to pay the filing fee.
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In presenting the’following draft of Rule 2002, I included
(without showing the changes with underlines or strikeouts) the
proposed amendments that were published for comment in September
1995 and that will be presented to the Standing Committee for
approval in June 1996. In essence, I am assuming that the
changes published in 1995 will be made.

The proposed amendments to Rules 1017 and 2002 are as

follows:
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Rule 1017. Dismissal or Conversion of Case; Suspension
(a) VOLUNTARY DISMISSAL; DISMISSAL FOR WANT OF
PROSECUTION OR OTHER CAUSE. Except as provided in §§

707 (a) (3), 707(b), 1208(b), and 1307 (b) of the Code, and in

Rule 1017(b), (¢}, and (e), a case shall not be dismissed on

motion of the petitioner or for want of prosecution or other
cause, or by consent of the parties, prior to a hearing on
notice as provided in Rule 2002. For such notice the debtor
shall file a list of all creditors with their addresses
within the time fixed by the court unless the list was
previously filed. If the debtor fails to file the list, the
court may order the preparing and filing by the debtor or
other entity.

(b) DISMISSAL FOR FAILURE TO PAY FILING FEE.

(1) For failure to pay any installment of the
filing fee, the court may after hearing on notice to
the debtor and the trustee dismiss the case.

(2) If the case is dismissed or the case closed
without full payment of the filing fee, the
installments collected shall be distributed in the same
manner and proportions as if the filing fee had been
paid in full. |

(3) Notice of dismissal for failure to pay the
filing fee shall be given within 30 days after the
dismissal to creditors appearing on the list of

creditors and to those who have filed claims, in the
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43

44
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48

49
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51

manner provided in Rule 2002.

(c) DISMISSAL QOF VOLUNTARY CHAPTER 7 CASE FOR FAILURE

TO TIMELY FILE LIST OF CREDITORS, SCHEDULES, AND STATEMENT

OF FINANCTAL AFFATRS.

(1) A voluntaryv chapter 7 ligquidation case may be

dismissed.pursuant to § 707(a) (3) for the debtor’s

failure to timely file documents as required by §

521 (1) of the Code only on motion filed by the United

States trustee.

(2) The United States trustee shall serve notice

of the motion on the debtor, the trustee, and any other

entities the court directs.

(3) Notice of dismisgal pursuant to § 707 (a) (3)

shall be given in the manner provided in Rule 2002

within 30 dayvs after the dismissal to any creditor to

whom notice of the meeting of creditors under § 341 has

been gent, and to anv creditor who has filed a proof of

claim.

+4e)} (d) SUSPENSION. A case shall not be dismissed or

proceedings suspended pursuant to § 305 of the Code prior to

a hearing on notice as provided in Rule 2002 (a).




52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76

77

(e) DISMISSAL OF INDIVIDUAL DEBTOR’S CHAPTER 7 CASE
FOR SUBSTANTIAL ABUSE. An individual debtor’s case may be
dismissed for substantial abuse pursuant to § 707(b) only on
motion by the United States trustee or on the court’s own
motion and after a hearing on notice to the debtor, the
trustee, the United States trustee, and such other parties
in interest as the court directs.

(1) A motion by the United States trustee shall
be filed not later than 60 days following the first
date set for the meeting of creditors held pursuant to
§ 341(a), unless, before such time has expired, the
court for cause extends the time for filing the motion.
The motion shall advise the debtor of all matters to be
submitted to the court for its consideration at the
hearing.

(2) If the hearing is on the court’s own motion,

notice thereof shall be served on the debtor not later
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than 60 days following the first date set for the

meeting of creditors pursuant to. § 341(a),“The notice
shall advise the debtor of all matters to be considered
by the court at the hearing.

(f) PROCEDURE FOR DISMISSAL OR CONVERSION.

(1) A proceeding to dismiss a case, suspend a

case, or convert a case to another chapter, except

pursuant to §8§706(a), 707(bf, 1112 (a), 1208(a) or (b),

or 1307 (a) or (b) of the Code, is governed by Rule

9014.

(2) Conversion or dismissal pursuant to §§706(a),

1112 (a), 31208 (b), or 1307 (b) shall be on motion filed

and served as required by Rule 9013.

(3) A chapter 12 or chapter 13 case shall be

converted without court order on the filing by the

debtor of a notice of conversion pursuant to §81208(a)

or 1307(a), and the filing date of the notice shall be

deemed the date of the conversion order for the

purposes of apvlving 8§348(c) of the Code and Rule 1019.

The clerk shall forthwith transmit to the United States

trustee a copyv of the notice.

COMMITTEE NOTE

Rule 2002 (a) and this rule currently require
notice to all creditors of a motion to dismiss a
voluntary chapter 7 case for the debtor’s failure to
file a list of creditors, schedules, and statement of
financial affairs within the time provided in §

707 (a) (3) of the Code.
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This rule is amended to provide that the United
States trustee, who is the only entity with standing to
file a motion to dismiss under § 707(a) (3), is required
to serve the motion on only the debtor, the trustee,
and any other entities the court directs. This
amendment is for the ipurpose of, avoiding the expense of
sending notices of the motion to all creditors. If
notice of the meeting of, credltors ‘has. ‘been sent to
credltors, the amendment requlres that notice of
dismissal be sentWtO}phose creditors, as well as to
creditors who file proofs of claim. If creditors have
not: been.;notified: of“the commencement of the case and
no proofs of claim are flled it is not necessary for
any notiges,to! be sent) to ¢redifors.

Nestubd1v1s1on (£) ,is the same as current
subdivision (d), except that it prov1des that a motion
to suspend a case or to dismiss a case for substantial
abuse of chapter 7 pursuant to § 707(b) is a contested
matter governed by. Rule 901%4.

Other amendments to this rule are stylistic or
for clarification.

Rule 2002. Notices to Creditors, Equity Security
Holders, United States, and
United States Trustee
(a) TWENTY-DAY NOTICES TO PARTIES IN INTEREST. Except
as provided in subdivisions (h), (i5, and (1) of this rule,
the clerk, or‘some other‘person as the court may direct,
shall give the debtor, the trustee, all creditors and
indenture trustees at least 20 days’ notice by mail of
(1) the meeting of creditors under § 341 or § 1104 (b) of the
Code;
* Kk Kk k *
(4) in a chapter 7 liquidation, a chapter 11 reorganization

case, and a chapter 12 family farmer debt adjustment case,

the hearing on the dismissal of the case or the conversion
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e 13 pursuant to § 707(a) (3) or § 707(b) of the Code or is on
= 14 dismigsal of the cage for failure to pay the filing fee;—er
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Paragraph (a) (4) is amended to conform to the
amendments to Rule 1017. If the United States trustee
files a motion to dismiss a case for the debtor’s
failure to file the list of creditors, schedules, or the
statement of financial affairs within the time specified
in § 707(a) (3), the amendments to this rule and to Rule
1017 eliminate the regquirement that all creditors
receive notice of the hearing.

This paragraph is amended further to conform to Rule
1017 (b) which requires that notice of the hearing on
dismissal of a case for failure to pay the filing fee be
served on only the debtor and the trustee.
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: >BANKRUPTCY RULE 95009

DATE: FEBRUARY 22, 1996

Hon. Alan H. W. Shiff, United States Bankruptcy Judge for
the District of Connecticut, in his letter of June 6, 1995, has
informed us that the Bankruptcy Judges Advisory Committee has
voted to accept a recommendation of its Subcommittee on the
Bankruptcy Code, Rules and Official Forms, that Rule 9009 be
amended as follows:

Rule 9009. Forms
The Official Forms prescribed by the Judicial

Conference of the United States shall be observed and used

withalterations—as—may be—appropriate. Forms may be

combined amdz their contents may be rearranged to permit

economies in their use— , and a reference to local rules may

be added. The Director of the Administrative Office of the

United States Courts may issue additional forms for use

under the Code. The forms shall be construed to be

consistent with these rules and the Code.

Judge Shiff writes that "[i]lt was the sense of the Committee
that the rule should be amended to clarify the use of
alterations, so that they do not distort or obliterate the
mandated official forms." Judge Shiff attached to his letter
copies of Bancap Forms for the Notice of the Commencement of the

Case, Meeting of Creditors, and Fixing of Dates (Official Form



No. 9) as examples of the Committee’s concerns.

Although I am sympathetic to the problem pointed out in
Judge Shiff’s letter (we have spent too many painful hours over
the years laboring over detailed language changes to these forms
to then see others tinker with them), I do not support the
suggested amendments to Rule 9009.

There are several forms, such as Form 9, that should not be
changed by courts, except in rare situations. For example, it
should not be necessary for courts to change the Official Form 9

notices sent by the clerk at the beginning of a case. Similarly,

the voluntary petition (Form 1), involuntary petition (Form 5) ,
and statement of financial affairs (Form 7), should not be
altered.

However, there are other forms that are intended to be used
by attorneys or judges that are frequently altered to fit the
particular case. For example, the confirmation order in a
chapter 11 case (Form 15) is only a skeleton form that is often
altered in medium and large cases. In fact, the Bankruptcy Code
itself contemplates additions to confirmation orders (see §

1141 (d) which says that "except as otherwise provided in ... the
order confirming the plan," confirmation discharges the debtor
from debts; § 1141 (c) which says that "except as otherwise
provided in the ... order confirming the plan," property is free
and clear of claims and interests, etc.). It also is common for
injunctions to be included in confirmation orders (see § 524(g)).

In sum, Form 15 is intended to be altered to meet the needs of
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each case.

Other forms usually drafted by lawyers, such as the ballot
form (Form 14), powers of attorney (Forms 11A and 11B), and
proofs of claim (Form 10), also are frequently altered.

Therefore, I do not think that Rule 9009 should be amended
to delete the language "with alterations as may be appropriate."
Perhaps there is some other way to encourage clerks and courts to
refrain from varying from certain official forms (most notably

Form 9).
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UNITED STATES BANKRUPTCY COURT \

DISTRICT OF CONNECTICUT
UNITED STATES COURTHOUSE

ALAN H. W. SHIFF 815 LAFAYETTE BOULEVARD
BRIDGEPORT, CT 06604

BANKRUPTCY JUDGE TELEPHONE (203) 579-5806

June 6, 1995 - Q4-BK -L

Mr. Peter G. McCabe

Assistant Director for Judges’ Program
Administrative Office of the United States Courts
Washington, D.C. 20544

Re: Rule 9009 F.R.Bankr.P.

Dear Mr. McCabe:

On May 12, 1995, the Bankruptcy Judges Advisory Committee voted to accept the
recommendation of its Subcommittee on the Bankruptcy Code, Rules, and Official Forms on a
proposed amendmert to Rule 9009. It was the sense of the Committee that the rule should be
amended to clarify the use of alterations, so that they do not distort or obliterate the mandated
official forms. 1 attach copies of Bancap Forms B9A, B9E, and B9I as examples of the
Committee’s concern.

I also attach a proposed amendment to Rule 9009, including a copy of the current rule
with proposed additions and deletions. The Committee has also authorized me to attach a form
of Notice of Commencement of Case Under Chapter 13, Meeting of Creditors, Confirmation
Hearing, and Fixing Dates. We believe that this form is compatible with our proposed

amendment.

Very truly yours,

Alan H. W. Shiff

United States Bankruptcy Judge
AHWS:cdh

Enclosures (6)
cc:  The Honorable Judith K. Fitzgerald

The Honorable Stacey W. Cotton
The Honorable Enrique S. Lamoutte
Mr. Francis F. Szczebak, Chief, Bankruptcy Division
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RULE 9009

The Official Forms prescribed by the Judicial Conference of the United States shall be

observed and used v&t—h—a}tefatieﬂs—as—m-ay-be—appfepﬂa%e Forms may be combined and;
their contents rearranged to permit economies in their use; '
The Director of the Administrative Office of the United

y dditional forms for use under the Code. The forms shall be
construed to be consistent with these rules and the Code.




RULE 9009

The Official Forms prescribed by the Judicial Conference of the United *States shall be
observed and used. Forms may be combined, their contents may be ree}rranged to
permit economies in their use, and a reference 1;6 local rules may be added. The
Director of the Administrative Office of the United States Courts may issue additional
forms for use under the Code. The forms shall be construed to be consistent with these

rules and the Code.
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o UNITED STATES BANKRUPTCY COURT
DISTRICT OF

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 13,
MEETING OF CREDITORS, CONFIRMATION HEARING, AND FIXING DATES

CASE NUMBER: DATE FILED (CONVERTED):
N RE:. NAME OF DEBTOR(S)

ADDRESS OF DEBTOR(S): : SOCIAL SECURITY/TAX ID. NOS. OF DEBTOR(S):

Ty My oy i

NAME/ADDRESS/TELEPHONE NUMBER NAME/ADDRESS/TELEPHONE NUMBER
OF ATTORNEY FOR DEBTOR: OF TRUSTEE:

1 1

: ;HEAR g L ggNFIRMATIgN L
PLAN =~ :
: VDATEITIME/LOCATION'

- M TING OF QREDITgng o
. DATEITIME/LOCATK)N-' ERAE S

ng_EgTIgg 4 gg__];IFIRMATIg

d | O S TR I W LPLAN .

(space for local rules)

B
-
E SEE REVERSE SIDE FOR IMPORTANT INFORMATION




COMMENCEMENT OF CASE:

.....

MEETING OF CREDITORS:

PROOF OF CLAIM:

PURPOSE OF A CHAPTER 13 FILING:
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(815 Lefayette Boulevard UNITED STATES BANKRUPTCY COURT
" U ridgepont, CT 06604

‘
LY

District of Connecticut ' ‘
. NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7
% OF THE BANKRUPTCY CODE,
[ MEETING OF CREDITORS, AND FIXING OF DATES
(individual or Joint Debtor No Asset Case)
- Case Number: 9550210 AHWS IN RE(NAME OF DEBTOR)
N Date Filed (or Converted) :  02/13/95 Seth H. Krate, 045-72-7933
¢ . Kristen J. Krate, 129-66-1162

»
b

ADDRESS OF DEBTOR -
e (4 pages)
I 33 Paul Street
- . Danbury, CT 06810

NAME/ADDRESS OF TRUSTEE NAME/ADDRESS OF ATTORNEY FOR THE DEBTOR '
Alan D. Sibarium Francis G. Pennarola
P.O. Box 341 Gager and Henry
Farmington, CT 06034 30 Main St., #204

Danbury, CT 06810

N R

Telephone Number: (203) 675-1450 Telephone Number: (203) 743-6363
DATE/TIME/LOCATION OF MEETING OF CREDITORS
April 5, 1995 at 9:30 am

e Office of the U.S. Trustee
E James English Building
e 105 Court Street, Suite 402 ‘
New Haven, CT 06511 . 3 . . . .
- Discharge of Debts: Deadline to File a Complaint Objecting to Dis e of the Debtor or to

Determine Dischargeability of Certain Types of Debts: 16/05/95

h;i?t' THIS TIME THERE APPEAR TO BE NO ASSETS AVAILABLE FROM WHICH PAYMENT MAY BE MADE TO UNSECURED CREDITORS.
DO NOT FILE A PROOF OF CLAIM UNTIL YOU RECEIVE NOTICE TO DO SO.

OMMENCEMENT OF CASE. A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the person or persons
‘ilamed above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the

eourt, including lists of the debtor’s property, debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy
UL

L..REDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor is
granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking
action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions,

f , wage deductions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking

' tion against the debtor or the property of the debtor should review Sec. 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the
“Gierk of the bankruptcy court is not permitted to give legal advice. ‘ ‘

*EETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set
th above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not requijred. At the meeting, the creditors
ay elect a trustee other than the one named above, elect a committee of creditors, examine the debtor, and transact such other business as may properly

come before the meeting. The meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to creditors.

1

i APpears from the schedules of the debtor that there are no assets from which any distribution can be paid to creditors: If at a later date itappears that there
are assets from which a distribution may be paid, the creditors will be notified and given an opportunity to file claims. : ‘ - o

QUIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor’s property and turn any that is not exempt iriito: nioney. At ithis timé. however,

. . ' . ' .o I I
fTXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep'certain money or property as exempt. if a creditor beliey;es thatan |
| temption of money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the
Lonclusion of the meeting of creditors. ‘ ‘ :

) . . T il I
rlT)lSCHAFIGE OF DEBTS. The debtor is seeking a discharge of debts. A discharge means that certain debts are made unenforceable against'the debtor
rrsonally. Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. ifa creditor
Jieves that the debtor should not receive any discharge of debts under Sec. 727 of the Bankruptcy Code or that a debt owed to fh}e‘ creditoris not
dischargeable under Sec. 523(a) (2).(4), or (6) of the Bankruptcy Code, timely action must be taken in the bankruptey court by the deadline|set forth above
labeled "Discharge of Debts.” Creditors considering taking such action may wish to seek fegal advice, : T Pl

[0 obtain alist of creditors, there is a charge of .50 per page, plus an additional $15.00 search fee per case i

E‘mnayable to Clerk, U.S. Bankruptcy Court. For number of pages see address of debtor on top right corner of this notice. ' wwsx |’

For the Court: Thomas H. Abraham 2/14/95 |

oo Clerk of the Bankruptcy Court Date FORM B3A 0001
t

3
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915 Lafayette Boulevard UNITED ST ATES B ANKRUPT CY COURT
Bridgeport, CT 06604 : :

. 3

District of Connecticut

NOTICE OF COMMENGEMENT OF GASE UNDER CHAPTER 11
""" OF THE BANKRUPTCY CODE,
MEETING OF CREDITORS, AND FIXING OF DATES

(Individual of.Joint Debtor Case)

Case Number: 95-50109 - AHWS IN RE(NAME OF DEBTOR)
Date Filed (or Converted) :  01/24/95 Daniel Stevenson, 040-40-7488
s
ADDRESS OF DEBTOR

144 Grassy Plain Terrace
Bethel, CT 06801

NAME/ADDRESS OF TRUSTEE NAME/ADDRESS OF ATTORNEY FOR THE DEBTOR
Maximino Medina, Jr.
Zeldes, Needle & Cooper, P.C.
1000 Lafayette Boulevard
P.O. Box 1740
Bridgeport, CT 06601
Telephone Number: Telephone Number: (203) 333-9441
DATE/TIME/LOCATION OF MEETING OF CREDITORS ‘
March 2, 1995 at 10:00 am
Office of the U.S. Trustee
James English Building
105 Court Street, Suite 402
New Haven, CT 06511
Filing Claims; Deadline to File a Proof of Claimis 05/31/95 .
Discharge of Debts: Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts: 05/01/95

COMMENCEMENT OF CASE. A petition for reorganization under chapter 11 of the Bankruptcy Code has been filed in this court by or against the person or
persons named above as the debtor, aiid an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents
filed with the.court, including lists of the debtor's property, debts, and property claimed as exempt are available for inspection at the office of the clerk

of the bankruptcy court. ‘ . A

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor is
granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking
action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions,

or wage deductions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking
action against the debtor or the property of the debtor should review Sec. 362 of the Bankruptey Code and may wish to seek legal advice. The staif of the

clerk of the bankruptey court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set
forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the

creditors may examine the debtor and transact such other business as may properly come before the meeting. The meeting may be continued or adjourned
from time to time by notice at the meeting, without further written notice to the creditors. c! .

EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. if a creditor believes that an

exemnption of money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the
conclusion of the meeting of creditors. ‘ : ‘

| b ,
DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made unenforceable againstthe debtor

personally. Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the dischdrged debts. if a creditor
believes that the debtor should not receive a discharge under Sec. 1141 (d)(3){c) of the Bankruptcy Code, timely action must be taken in the bankruptcy
court in accordance with Bankruptey Rule 4004(a). If a creditor believes that a debt owed to the creditor is not dischargeable under 'Sec. 523(a)(2),(4), or (6)
of the Bankruptcy Code, timely action must be taken in the bankruptey court by the deadline set forth above labeled "Discharge of Debts.” Creditors

i Lok ' . L !

considering taking such action may wish to seek legal advice., ‘
PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holdin
listed as disputed, contingent, or unliquidated as to amount ma:

scheduled or whose claims are listed as disputed, contingent, or
must file their proofs of claim. A creditor who desires to rely on th
accurately. The place to file a proof of claim, either in person or b

g.a scheduled claim which is not

» but is not required to, file'a proof of claim in this case. Creditors whose clairhs are not
unfiquidated as to amount and who desire to participate in the case or share in any distribution
e schedule of creditors has the responsibility for determining that the claim is listed

y mail, is the office of the clerk of the bankruptcy court. Proof of claim forms are
available in the clerk's office of any bankruptcy court. ‘

‘ . oL ‘
PURPQOSE OF CHAPTER 11 FILING. Chapter'{ 1of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is not effective unless

approved by the court at a confirmation hearing. Creditors will be given notice concerning any plan, or in the event the case js dismissed or converted to

another chapter of the Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any:b‘us‘iness uniess a trustee is
appointed. ‘ ; o Ve ;
To obtain a copy of the list of creditors, there is a charge of .50 per page, plus an additional $15.00u§ea!rcln fee. il
payable to Clerk, U.S. Bankruptcy Court. For number of Pages see address of debtor on top right corner of this notice. ' |, **** = o
For the Court: Thomas H. Abraham ' . ‘ 1/25/95
Clerk of the Bankruptey Court Date

FORM B9E 0001

Bancap 341 7/24/92 amc
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Eg‘s":afaye"fe Boulevara UNITED STATES BANKRUPTCY COURT
“Bridgeport, CT 06604

o District of Connecticut
P
Lm NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 13
OF THE BANKRUPTCY CODE,

- MEETING OF CREDITORS, AND FIXING OF DATES
t .
[
- Case Number: 95-50707 AHWS IN RE(NAME OF DEBTOR)

Date Filed (or Converted):  05/15/95 Harold D. Gaines, 049-54-2734

Lanette R. Gaines, 044-52-8503

ADDRESS OF DEBTOR
4 Garland Circle
Trumbull, CT 06611

31 77

rmﬂy t
{
éw NAME/ADDRESS OF TRUSTEE NAME/ADDRESS OF ATTORNEY FOR DEBTOR
Jeffrey Sapir Elena L. Cahill
399 Knollwood Road 2336 Main Street
E White Plains, NY 10603 Stratford, CT 06497
Telephone Number: (914) 328-7272 Telephone Number: (203) 378-6675
e DATE/TIME/LOCATION OF MEETING OF CREDITORS * DATE/TIME/LOCATION OF HEARING ON CONFIRMATION OF PLAN *
; June 29, 1995 at 10:00 am June 29, 1995 at 2:00 pm
- 915 Lafayette Boulevard US Bankruptcy Court
Room 333 915 Lafayette Boulevard
- Bridgeport, CT 06604 Room 123
i Bridgeport, CT 06604
e Filing Claims: Deadline to File a Proof of Claim is 09/27/95
T . K] The debtor has filed a plan HhA lan has not been filed as of this date
E Written oglecnons to the confirmation of the Chapter 13 Plan shall be filed and sent to the
. debtor and trustee no later than 2 days prior to the above confirmation hearing date.

COMMENCEMENT OF CASE. Anindividual's debt adjustment case under chapter 13 of the Bankruptcy Code has been filed in this court by the debtor
or debtors named above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with
L'the court, including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money. Under the Bankruptcy Code, the debtor is granted
r=certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action

against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, or
=Wage deductions. Some protection is also given to certain codebtors of consumer debts. if unauthorized actions are taken by a creditor against a debtor, ora

protected codebtor, the court may punish that creditor. A creditor who is considering taking action against the debtor or the property of the debtor, or any
=mCodebtor, should review Sec. 362 and 1301 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptey court is not
permitted to give legal advice.

*“MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set
forth above labeled "Date /Time /Location of Meeting of Creditors" for the purpose of being examined under oath. Attendance by creditors at the meeting is
welcormied, but not required. At the meeting, the creditors may examine the debtor and transact such other business as may properly come before the meeting.
The meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to the creditors.

PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the date set
forth above labeled "Filing Claims." The place to file the proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof
| of claim forms are available in the clerk’s office of any bankruptcy court.

H

“~PURPOSE OF A CHAPTER 13 FILING. Chapter 13 of the Bankruptcy Code is designed to enable a debtor to pay debts in full or in part over a period of time
pursuant to a plan. A plan is not effective unless approved by the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the
[case is dismissed or converted to another chapter of the Bankruptcy Code.

. SPECIAL NOTICE TO DEBTORS .
FAILURE OF THE DEBTOR TO ATTEND THE ABOVE SCHEDULED MEETING OF CREDITORS
OR CONFIRMATION HEARING MAY RESULT IN THE DISMISSAL OF YOUR CASE WITHOUT
FURTHER NOTICE.

EMFor the Court: Thomas H. Abraham - §/16/95 )
- Clerk of the Bankruptcy Court Date FORM B9l 0001

-

Bancap 341 7/24/92 amc
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GERALDINE MUND

02,02/96 FRI 14:56 FAX 2022731817 BRCY DIV AUUSC

UNITED STATES BANKRUPTCY COURT

. +
qumda:mtm | D CENTRAL DISTRICT OF CALIFORNIA

225 E. TEMPLE STREET, STE. 1560
LOS ANGELES, CALIFORNIA 80012

JUDQE

January 5, 1996

RECEIVED
The Honorable Paul Mannes
United States Bankruptcy Judge JAN1 5 1996
District of Marylacd - U S, FEANKRURTCY COUHT
6500 Cherrywood Lane DISTRICT OF MARYLAND

AREENBELT
Greenbelt, Maryland 20770 -

Re: Section 110

Dear Paul:

Irving Hill, a senior District Judge, is in the process of preparing either an opinion or a general
order on the handling of Section 110 cases in our district. If he gives me consent to send you
the draft (or if he has finalized it as an opinion), I will send it to you. In the meantime I provide
a chart that I prepared that shows the procedure that we think is probably appropriate. We also
spoke to Gary Klein at the National Consumer Law Center, who was one of the drafters of
Section 110 (with Henry Sommers). He said that it was their intent that the Bankruptcy Court

would enter final orders on Sections 110(b) through Section 110(g). However, that is not at all
¢clear in the statute, >

Perhaps the critical issues for the rule-making authority are as follows:

1. What kind of notice is given to the preparer? Can this be service by mail or must it be
personal service (particularly if they never identify themselves)?

2. Who imposes the fine and is this a final judgment for which an appeal is available?
3. CantheCom'tactonitsownmoﬁonormustitdependonamotionbyapanyininterest?

4. Please note that the motion to impose a fine procedure is different if it is brought by the
debtor, a creditor or the trustee than if it is brought by the United States Trustee in that
the United States Trustee cannot seek payment.

S. Where does the motion for payment have to be filed? If you read Section (I)(1) it sounds
as though the Bankruptcy Court certifies the fact to the District Court and then, if a

- lgoud

{213) 894-3021

RS e e
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Page 2

motion is filed in the District Court, the District Court orders the bankruptcy petition
preparer to pay the sanction. However, we had a lot of trouble trying to figure out
exactly what the Bankruptcy Court is certifying to the District Court, if no motion for
payment is filed. Also we had a problem determining who would initially litigate the
debtor’s actual damages, etc. It doesn’t seem a very good use of the District Court’s time
to hold these little trials on cases with which they are not familiar, Therefore we decided
that the motion for payment should be filed in the Bankruptcy Court, the bankruptcy
., judge would make all of the determinations and then certify that matter to the District

.. Court in some sort of report and recommendation procedure, This needs to be 1aid out
by the rules. - ‘ |

S. Areanyoralloftheseacﬁonsﬁledinthebankrupicymeorammeyih‘a_misce{lﬂuous
case? What about the motion that goes to the District Court? Do they have t0 open'their
own file? Is there a fee to be paid? . N

This chart does not cover the injunction provisions of Section 110(j), which appear to be very
clear, ThisisﬁledanddetermmmtheBankmptcyCourtandishandledasanyother
injunction or adversary proceeding would be.

If I can be of further assistance, please lét me know.

A Dt
GERALDINE MUND
United States Bankruptcy Judge
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§ 110 BANKRUPTCY CODE 94
SECTION 110 (11 U.S.C. § 110)

§ 110. Penalty for persons who negligently or fraud-
ulently prepare bankruptcy petitions.

(a) In this section—

(1) “bankruptcy petition preparer” means a person,
- other than an attorney or an employee of an attorney,

who prepares for compensation a document for filing;
and o '

(2) “do§uq}qqfcl for filing” means a, petition or any
other document, prepared .for filing by a debtor in a
United S‘tates‘;;" bankruptey court or a United States
district court in connection with a case under this title.

(b)(1) A bankruptcy petition preparer who prepares a
document for filing shall sign the document and print on
the document the preparer’s name and address.

(2) A bankruptcy petition preparer who fails to com-
ply with paragraph (1) may be fined not more than
$500 for each such failure unless the failure is due to
reasonable cause. o ‘ i

(e)(1) A bankruptcy petition preparer who prepares a
document for filing shall place on'the document, after the
preparer’'s signatu‘rcjt,g an identifying number that identifies
individuals who prepared the document.

(2) For purposes of this section, the identifying num-
ber of a banknuptcy petition preparer shall be the

Social Security é;:lc‘jcf‘bunt number of each individual who
prepared the;f,dojm\i]jment or assisted in its preparation.

3)A bankr[up,tcy petition preparer who fails to com-
Ply with paragraph (1) may be fined not more than
$500 for each such

’ | failure unless the failure is due to
reasonable cause.’| o

dma bankruﬁtpy’ Petition preparer shall, not later than
the time at which! liment for, filing is presented for the
debtor’s signatur Hﬂish to the debtor a copy of the
document. f ) |

(2) A bankmp Ppetition pi'eparer who fails to com-
ply with p‘are@gi‘ap‘ 1 (1) may be fined not more than

.
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95 GENERAL PROVISIONS § 110

$500 for each such failure unless the failure is due to
reasonable cause.

(e)(1) A bankruptcy petition preparer shall not execute

any document on behalf of a debtor.

(2) A bankruptcy petition preparer may be fined not
more than $500 for each document executed in viola-
tion of paragraph (1).

(f)(1) A bankruptcy petition preparer shall not use the
word “legal” or any similar term in any advertisements, or
advertise under any category that includes the word “legal”
or any similar term.

(2) A bankruptcy petition preparer shall be fined not
more than $500 for each violation of paragraph (1).

(g)(1) A bankruptcy petition preparer shall not collect or
receive any payment from the debtor or on behalf of the
debtor for the court fees in connection with filing the
petition.

(2) A bankruptcy petition preparer shall be fined not
more than $500 for each violation of paragraph (1).

(h)(1) Within 10 days after the date of the filing of a
petition, a bankruptcy petition preparer shall file a declara-
tion under penalty of perjury disclosing any fee received
from or on behalf of the debtor within 12 months immedi-
ately prior to the filing of the case, and any unpaid fee
charged to the debtor.

(2) ‘The court shall disallow and order the immediate
turnover to the bankruptcy trustee of any fee referred
to in paragraph (1) found to be in excess of the value
of services rendered for the documents prepared. An
md1v1dual debtor may exempt any funds so recovered
under SCCthIl 522(b)

(3) The debtor the trustee, a creditor, or the United
States trustee may file a motion for an order under
paragraph 2.

4 A bankmptcy petition preparer shall be fined not
more than $500 for each failure to comply with a court

order to turn over funds within 30 days of service of
such order.




§ 110 BANKRUPTCY CODE 96

())(1) If a bankruptey case or related proceeding is dis-
missed because of the failure to file bankruptcy papers,
mcludlng papers specified in section 521(1) of this title, the
negligence or intentional disregard of this title or the
Federal Rules of Bankruptcy Procedure by a bankruptcy
petltlon preparer or if a bankruptcy petition preparer
violates this section or commits any fraudulent, unfair, or
deceptive act, the bankruptcy court shall certify that fact
to ‘the' district court, and the district court, on motion of
the debtor, the ‘trustee, or: a creditor and after a hearing,
‘shall order the: bankruptcy pet1t10n preparer to pay to the
debtor—

| (A) the debtor's actual damages
(B) the greater of—
() $2,000; or

(i) twice the amount paid by the debtor to the
bankruptcy petition preparer for the preparer’s
services; and - -

(C) reasonable attorneys’ fees and costs in moving
for damages under this subsection.

(2) If the trustee or creditor moves for damages on
behalf of the debtor under this subsection, the bank-
ruptcy petltlon preparer shall be ordered to pay the
movant the add1t10na1 amount of $1 000 plus reason-
able attorneys’ fees and costs incurred.

Gy1) A debtor for who a bankruptcy petition preparer
has prepared a document fpr filing, the trustee, a creditor,
or the Umted States trustee in the dlStl‘lCt in which the
bankruptcy petltlon prep

ness, or the Umted Stat

arer remdes,‘has conducted busi-

frustee m‘,‘any other district in
which the debtor res1des ?y bring a civil action to enjoin
a bankruptcy petltlon pteparer from engagmg in any con-
duct in vidlation of this sbctlon or fr om further acting as
a bankruptey petition preparer R

2)a) In an actlon under paragraph (1), if the court
finds that— o

@ a bankruptcy petltlon‘ preparer has—

§
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the court may enjoin the bankruptcy

GENERAL PROVISIONS § 110

() engaged in conduct in violation of this sec-
f this title a violation

. tion or of any provision o
of which subjects a person to criminal penalty;
(10 misrepresented the preparer’s experience
or education as a bankruptcy petition preparer;
or
(Ill) engaged in any other fraudulent, unfair,
or deceptive conduct; and
(i) injunctive relief is appropriate to prevent the
recurrence of such conduct,
petition preparer from

engaging in such conduct.

activities that are otherwise prohibite
rules and laws that pro

(B) If the court finds that a bankruptcy petition
preparer has continually engaged in conduct described
in subclause (I), (1), or (1) of clause (i) and that an
injunction prohibiting such conduct would not be
sufficient to prevent such person’s interference with
the proper administration of this title, or has not paid
a penalty imposed under this section, the court may
enjoin the person from acting as a bankruptcy petition

preparer.
(3) The court shall award to a debtor, trustee, or

creditor that brings a successful action under this
subsection reasonable attorney’s fees and costs of the
action, to be paid by the bankruptcy petition preparer.
s section shall be construed to permit
d by law, including
hibit the unauthorized practice of

(k) Nothing in thi

law.
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Form BL

United States Bankruptcy Court

District of

VOLUNTARY
PETITION

NAME OF DEBTOR (If individual, enter Last,‘First, Middle)

NAME OF JOINT DEBTOR (Spouse) (Last, First, Middle)

ALL OTHER NAMES used by the debtor in the last 6 years
{include married, maiden, and trade names)

ALL OTHER NAMES used by the joint debtor in the last 6 years
(include married, maiden and trade names)

S0C. SEC./ TAX L.D. NO. (If more then one, state all}

SOC. SEC./ TAX I.D. NO. (f more than one, state all)

STREET ADDRESS OF DEBTOR (No. and Street, City, State and zip code)

STREET ADDRESS OF JOINT DEBTOR (No. and Street, City, State and
zip code)

COUNTY of Residence or of the
Principal Place of Business :

COUNTY of Residence or of the
Principal Place of Business :

MAILING ADDRESS OF DEBTOR (if different from street address)

MAILING ADDRESS OF JOINT DEBTOR (If different from street
address)

LOCATION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR
(If different than street address above)

VENUE: {Check any applicable box)

O Debtor has been domiciled or has had a residence, principal place
of business, or principal assets in this District for 180 days
immediately preceeding the date of this petition or for a longer part of
such 180 days than in any other District.

L1 There is a bankruptcy case conceming debtor's affiliate, general
partner, or partnership pending in this District.

INFORMATION REGARDING THE DEBTOR (Check the Applicable Boxes)

TYPE OF DEBTOR (Check any applicable box)
D Railroad
O stockbroker
O Commodity Broker

L7 individual(s)
(0] Corporation
1 Partnership
[J other

NATURE OF DEBT (Check one box}

[J Consumer/Non-Business O Business

CHAPTER OR SECTION OF BANKRUPTCY CODE UNDER WHICH THE
PETITION IS FILED (Check one box)

O cHAPTER 7 O cHaPTER 11
O cHAPTER @ O cHAPTER 12
O sec. 304 - Case anciflary to foreign proceeding

O CHAPTER 13

SMALL BUSINESS (Chapter 11 only)
0 Debtor is a small business as defined in 11 U.S.C. § 101

O Debtor is and elects to be considered a small business under
11 U.S.C. § 1121(e) (Optional)

SMALL BUSINESS (Chapter 11 only)
O Debtor is a small business as defined in 11 U.S.C. 101.

§1121(e) (optional)

O Debtor is and elect to be considered a small business under 11 U.S.C.

FILING FEE (Check one box)
O Filing Fee is attached

(w} Filing Fee to be paid in installments (Applicable to individuals only.) Must attach
signed application for the court's consideration certifying that the debtor is unable to
pay fee exceptin_instaliments. Rule 1006(b). See Official Form No. 3.

STATISTICAL /ADMINISTRATIVE INFORMATION (Estimates Only}

THIS SPACE FOR COURT USE ONLY

no funds available for distribution to unsecured creditors.

1 Debtor estimates that funds will be available for distribution to unsecured creditors.
1 Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will be

ESTIMATED NUMBER OF CREDITORS
1-18 16-49 60-99 100-1989 200-999

=] =] a =] a

ESTIMATED ASSETS (Check only the highest applicable category}

$0to $60,001 to $100,001 to $600,001 to $1,000,001 to
$60,000 $100,000 $ 500,000 $1 million $10 million
=) 8] (=) =] [u]

ESTIMATED LIABILITIES (Check only the highest applicable category)

$0 to $60,001 to $100,001to  $600,001 to $1,000,001 to
$60,000 $100,000 $ 500,000 $1 million $10 mitlion
[u] [s] u] ] 8]

1000 -over
0
$10,000,001 to More than
$100 million $100 million
[m] [m]
$10,000,001 to More than
$100 million $100 miltion
0 =]

]



Voluntary Petition
PAGE 2

Name of Debtor,

(This page must be completed and filed in every case)

PRIOR BANKRUPTCY CASE FILED WITHIN LAST 6 YEARS (If more than one, attach additional sheet)

Location Where Filed Case Number Date Filed

PENDING BANKRUPTCY CASE FILED BY ANY SPOUSE, PARTNER, OR AFFILIATE OF THIS DEBTOR (if more than one, attach additional sheet)
Name of Debtor Case Number Date
Relationship District Judge

Date:

SIGNATURE(S) OF DEBTOR (Individual/Joint)

| (we) declare under penalty of perjury that the information
provided in this petition is true and correct.

[If petitioner is an individual whose debts are primarily
consumer debts and who has filed under chapter 7.] | (we) am
aware that | may proceed under, chapter 7, 11, 12 or 13 of title
11, United States Code, understand the relief available under each
such chapter, and choose to proceed under chapter 7.

1 (we) request relief in.accordance with the chapter of title 11,
United States Code, specified in thif petition.

X,

Signature of the Debtor L

X

Signature of Joint Debtor [

Telephone number {if not represented by attarney)

SIGNATURES

SIGNATURE OF DEBTOR (Corporation/Partnership)
| declare under penalty of perjury that the information provided in
this petition is true and correct, and that | have been authorized to file
this petition on behalf of the debtor.
The debtor requests relief in accordance with the chapter of title

. 11, United States Code, as specified in this petition,

X
Signature of Authorized individual

Printed Name of Authorized |ndividuat

Title of Authorized Individual

Date:

SIGNATURE OF ATTORNEY

X .
Signature of Debtor(s}' Attorney ' ' |

Printed Name of Debtor(s)® Attorney

Firm Name

Address

Telephone Number

Date:

EXHIBIT A
{To be completed if debtor is a corporation requesting relief under chapter 11}

[0 Exhibit A is attached and made a part of this petition.

SIGNATURE OF NON-ATTORNEY PETITION PREPARER
I certify that I am a bankruptcy petition preparer as defined in 11
U.S.C. § 110, that | prepared this document for compensation, and
that | have provided the debtor with a copy of this document.

Printed or Typed Name of B.

ptey Petition Prep

Socid Security Number

Address

Names and Social Security numbers of ail other individ in

preparing this document:

ds who prepared or

If more than one p prepared this d attach additionsl signed sheets
forming to the app official form for each person.

X
Signature of Bankruptcy Petition Preparer

Date:

A bankruptcy petition preparer’s failure to ly with the pi of title 11 and the
Federal Rules of Bankruptcy Procedure may result In fines or imprisonment or both. 11
U.S.C.§ 110; 18 U.S.C. § 166.

EXHIBIT B (To be completed if petitioner is an individual whose debts are primarily consumer debts)
1, the attorney for the petitioner named in the foregoing petition, declare that | have informed the petitioner that [he or she] may proceed
under chapter 7, 11, 12 or 13 of title 11, United States Code, and have explained the relief available under each such chapter.

Date:

Signature of Debtor(s)' Attorney
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Form B1XA
Exhibit "A"
[If debtor is a corporation filing under chapter 11 of the Code, this Exhibit "A" shall be completed and attached to
the petition. ]

[Caption as in Form 16B]

Exhibit "A" to Voluntary Petition

1. Debtor’s employer identification number is
2. Is debtor a publicly held corporation? (check one box) ° —1 Yyes — Do
| — | E—
3. If any of debtor’s securities are registered under section 12 of the Securities and Exchange Act of 1934,
the SEC file number is
4. The following financial data is the latest available information and refers to debtor’s condition on
a. Total assets $
b. Total liabilities $
Approximate
number of
holders
Fixed, liquidated secured debt $
Contingent secured debt $
- Disputed secured claims $
Unliquidated secured debt $
Approximate
number of
holders
Fixed, liquidated unsecured debt  §
Contingent unsecured debt $
Disputed unsecured claims $
Unliquidated unsecured debt $

Number of shares of preferred stock

Number of shares of common stock




Exhibit "A" continued

Comments, if any:

5. Brief description of debtor’s business:
6. List the name of any entity that directly or indirectly owns, controls, or holds, with power to vote, 20% or

more of the voting securities of debtor:

7 List the names of all corporations 20% or more of the outstanding voting secuntles of which are directly or
indirectly owned, controlled, or held, with power to vote, by debtor:
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CCMMITTEE NOTE

The form has been substantially amended to
simplify its format and make the form easier to
complete correctly. The Latin phrase "In re" has been
deleted as unnecessary. The instructions concerning
venue have been changed to recognize the nonjuris-
dictional nature of venue requirements. The amount of
information requested in the boxes labeled "Type of
Debtor" and "Nature of Debt" has been reduced, and the
reporting by a corporation of whether it is a publicly
held entity has been moved to Exhibit "A" of the
petition. The box labeled "Representation by Attorney"
has been deleted; the information it contained is
requested in the signature boxes on the second page of
the form.

In the statistical information section, the labels
on the ranges of estimated assets and liabilities have
been rewritten to improve the accuracy of reporting.
Requests for information in chapter 11 and chapter 12
cases concerning the number of the debtor’s employees
and equity security holders have been deleted.

The second page of the form has been simplified so
that a debtor need only sign the petition once. The
request for information concerning the filing of a plan
has been deleted.



Form 3

Form 3. APPLICATION AND ORDER TO PAY FILING FEE IN INSTALLMENTS
[Caption as in Form 16B]

APPLICATION TO PAY FILING FEES IN INSTALLMENTS

L In accordance with Fed.R.Bankr.P. 1006, I apply for permission to pay the filing fee amounting to $ in installments.
2. 1 certify that I am unable to pay the filing fee(s) except in installments.
3. I further certify that I have not paid any money or transferred any property to an attorney or to any other person for services in connection with this

case and that I will neither make any paymerit nor transfer any property for services in connection with this case until the filing fee is paid in full.

4. 1 propose the following terms for the payment of the filing feé(s):*

3 - ' With the filing of the petition
$ : “ » . Onor before | '
$__ “ o . On or before
$ ) v On or before
v $ On or before
* The number of installments proposed shall not exceed four (4), and the final installment shall be payable not later than 120 days afier filing the
petition. For cause shown, the court may extend the time of any installment, provided the last installment is paid not later than 180 days after filing
the petition. Fed.R.Bankr.P. 1006(b)(2)-
5. 1 understand that if I fail to pay any installment when‘due my bankruptéy case may be dismissed and I may not receive a discharge of my debts.
Signature of Attorney - Date " ' Signature(s) of Applicant(s) ‘ ‘ Date

(In a joint case, both spouses must sign.)

Name of Attorney

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

1 certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that I have provided
the debtor with a copy of this document. I also certify that the debtor has not paid me for services in connection with this case and that I will not accept
money or any other property from the debtor before the filing fee is paid in full.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

X
Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer’s failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy Procedure may result in fines or imprisonment
orboth. 11 US.C. § 110; 18 US.C. § 156.
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FPorm 3 continued

UNITED STATES BANKRUPTCY COURT
DISTRICT OF

| Inte ‘ Case No
(o g :
Debtor

.
L‘ Chapter

ot ORDER

IT IS ORDERED that the debtor(s) may pay the filing fee in installments on the terms proposed in the
[~ foregoing application.

L

‘ IT IS FURTHER ORDERED that until the filing fee is paid in full the debtor shall not pay, and no person
~=shall accept, any money for services in connection with this case, and the debtor shall not relinquish, and no person shall
! accept, any property as payment for services in connection with this case.

L

(N

BY THE COURT

3

Date:
‘ United States Bankruptcy Judge

A B

3

3

) 7



COMMITTEE NOTE

The form has been reorganized and the paragraphs
numbered. The debtor’s certification concerning
payment for services in the case has been placed ahead
of the statement of proposed terms for installment
payment of court fees. Acknowledgement by the debtor
of the potential consequences of failure to pay any
installment when due has been added. (See 11 U.S.C.

§ 707(a) (2).)
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FORM B6F

PEs

AT

re Case No.
Debtor (If known)

£

SCHEDULE F—CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
Ve
State the name, mailing address, including zip code, and account number, if any, of all entities holding unsecured claims without priority against the
dﬂ'wtor or the property of the debtor, as of the date of filing of the petition. Do not include claims listed in Schedules D and E. If all creditors will not fit on
t spage, use the continuation sheet provided.

if any entity other than a spouse in a joint case may be jointly liable on a claim, place an “X” in the column labeled “Codebtor,” include the entity
on the appropriate schedule of creditors, and complete Schedule H—Codebtors. If a joint petition is filed, state whether husband, wife, both of them, or
t{ “ marital community may be liable on each claim by placing an “H”, “W”, “J”, or “C” in the column labeled “Husband, Wife, Joint, or Community”.

‘ [ the claim is contigent, place an “X” in the column labeled “Contigent”. If the claim is unliquidated, place an “X” in the column labeled
“Unllquldlated” If the claim is disputed, place “X” in the column labeled “Disputed”. (You may need to place an “X” in more than one of these three
columns.)

Leport total of all claims listed on this schedule in the box labeled “Total” on the last sheet of the completed schedule. Report this total also on the
& nmary of Schedules.

[0 Check this box if debtor has no creditors holding unsecured nonpriority claims to report on this Schedule F.

R,
g
L ‘ o |2E 2=
= DATE CLAIM WAS INCURRED a
» o Z
CR&RII{IO;I‘GSE%QSND AEE AND CONSIDERATION FOR CLAIM. o|a|E AMOUNT
= INCLUDING ZIP CODE alg % IF CLAIM IS SUBJECT TO 3|5 OF CLAIM
, 8|%¢% SETOFF, SO STATE. Fi=A
o LY o5
=}
fond
FCCOUNT NO.
(-
 pren,
b
..
-
|_CCOUNTNO.
m
|
-
fm\
i
‘L“J,
ACCOUNT NO.
[:
"CCOUNT NO.
.Lmn_al
i’““#
L7,
s
i
() continuation sheets attached Subtotal p-| $
Total | $
.
Lm) (Report total also on Summary of Schedules)



COMMITTEE NOTE

The form is amended to add to the column labels a
reference to community liability for claims. The
amendment is technlcal and corrects an edltorlal
oversight.
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g, Form B3

DRAFT
i Form 8. INDIVIDUAL DEBTOR’S STATEMENT OF INTENTION
[Caption as in Form 16B]

m

L CHAPTER 7 INDIVIDUAL DEBTOR’S STATEMENT OF INTENTION

i, 1. I'have filed a schedule of assets and liabilities which includes consumer debts secured by property of the estate.

- 2. Iintend to do the following with respect to the property of the estate which secures those consumer debts:

o * a. Property to Be Surrendered.

i

S Description of Property Creditor’s name

m

L

" b. Property to Be Retained. [Check any applicable statement.]

Pl .

%

o Property will Debt will be
Description Property be redeemed reaffirmed
of Creditor’s is claimed pursuant to pursuant to

T Property name as exempt § 722 § 524(c)

Yo

(-

™

i

b

Date:

Cﬁ Signature of Debtor

ipi

CERTIFICATION OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 US.C. § 110)

I certify that I am a bankruptcy petitioner preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation,
and that I have provided the debtor with a copy of this document.

3

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

3

Address

3

Names and Social Security Numbers of all other individuals who prepared or assisted in preparing this document.

If more than one person prepared this document, aitach additional signed sheets conforming to the appropriate Official Form for

"Em‘ each person.
1
s
X
- Signature of Bankruptcy Pefition Preparer Date
L
o
L A bankrupicy pefition preparer’s failure to comply with the provisions of fitle 11 and the Federal Rules of Bankrupicy Procedures may resultin fines or
' imprisonment or both. 11 U.S.C. § 110; 18 US.C. § 156.
b

5



COMMITTEE NOTE

The form is amended to conform more closely to the
language of the Bankruptcy Code. The amendments also
make clear that the form is not intended to take a
position regarding whether the options stated on the
form are the only choices available to the debtor.
Compare Lowry Federal Credit Union v. West, 882 F.2d
1543 (10th Cir. 1989), with In re Taylor, 3 F.3d 1512
(11th Cir. 1993).
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Form B9A (Individual or Joint Debtor No Asset Case)

United States Bankruptcy Court

District of

NOTICE OF
CHAPTER 7 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

[A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter __ on (date) and was
converted to a case under chapter 7 on J

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.

NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR TMPORTANT EXPLANATIONS

CASE NUMBER:

DEBTORC(s): Address of debtor(s) Social Security/Taxpayer ID Nos.

Ty

Debtor(s) Attorney (name and address) Bankruptcy Trustee (name and address)

Telephone number Telephone number

DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Complaint Objecting to Discharge of the Debtor
or to Determine Dischargeability of Certain Types of Debts:

Deadline to Object to Exemptions:

Thirty (30) days after the conclusion of the meeting of creditors.

MEETING OF CREDITORS:

Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

PLEASE DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A NOTICE To Do So

Address of the Bankruptcy Clerk's Office: For the Court:
Clerk of the Bankruptcy Court

Telephone number:

Hours Open: Date




EXPLANATIONS

'

| o
[

FILING OF CHAPTER 7 BANKRUPTCY CASE. |
A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by or against the
debtor(s) listed on the front side, and an order for relief has been entered.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS.

Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from the debtor;
repossessing the debtor's property; starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both spouses in a joint case)

must be present at the meeting to be guestioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are
not required to do so. The meeting may be continued and concluded at a later date without further notice.

DQ NOT FILE A PROOF OF CLAIM AT THIS TIME.

There does not appear to be any property available to the trustee to pay creditors. You therefore should not file a proof of claim at
thls time. If it later appears that assets are available to pay creditors, you will be sent another notice telling you that you may file a
proof of claim, and telling you the deadline for filing your proof of claim.

DISCHARGE OF DEBTS.

The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect

the debt from the debtor. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 727(a) OR that a debt

ov&Led to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a complaint
Lthe bankruptcy clerk's office by the "Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine

Dlschargeablhty of Certain Types of Debts" listed on the front side. The bankruptcy clerk's office must receive the complaint and the

required filing fee by that Deadline.

EXEMPT PROPERTY.

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors. The

debtor must file a list of all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you believe that

an exemptlon claimed by the debtor is not authorized by law, you may file an objection to that exemption. The bankruptcy clerk's office
st receive the objection by the "Deadline to Object-to Exemptlons" hsted on the front side.

BANKRUPTCY CLERK'S OFFICE.

Aﬂy paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You
mz'ay inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt, at the
batnkruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

|
|
)
3
}
|
\

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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Form B9B (Corporation/Partnership No Asset Case)

United States Bankruptcy Court

District of
NOTICE OF

CHAPTER 7 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES
[A chapter 7 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter __ on

_____(date) and was converted to a case under chapter 7 on ]
You may may be a creditor of the debtor. You may want to consult an attorney to protect your rights.
All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

W@W
CASE NUMBER:
DEBTOR: 1 Address of debtor Taxpayer 1d. Nos.
Debtor's Attorney (name and address) Bankruptcy Trustee (name and address)
]Telephone number Telephone number
MEETING OF CREDITORS:

Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
[f you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

PLEASE DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A NOTICE TO DO SO

Address of the Bankruptcy Clerk's Office: For the Court:
Clerk of the Bankruptcy Court

Telephone number:
Hours Open: Date




EXPLANATIONS

FILING OF CHAPTER 7 BANKRUPTCY CASE.
A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by or against the
debtor listed on the front side, and an order for relief has been entered.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS.

Prohibited collection actions ‘are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwxse to demand repayment; taking actions to collect money or obtain property from the debtor;
repossessing the debtor's property; and starting or contmumg lawsults or foreclosures.

MEETING OF CREDITORS. \
A meeting of creditors is scheduled. for the date, time and location listed on the front side. The debtor's representative must be present

at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are not required to
do so. The meeting may be continued and concluded at a later date without further notice.

DO NOT FILE A PROOF OF CLAIM AT THIS TIME.

There does not appear to be any property available to the trustee to pay creditors. You therefore should not file a proof of claim at this
time. If it later appears that assets are available to pay creditors, you will be sent another notice telling you that you may file a proof
of claim, and telling you the deadline for filing your proof of claim.

BANKRUPTCY CLERK'S OFFICE.
Any paper that you file in this bankruptcy case must be ﬁled at the bankruptcy clerk's office at the address listed on the front side. You
may inspect all papers filed, including the list of the debtor's property and debts, at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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Form B9C (Individual or Joint Debtor Asset Case)

United States Bankruptcy Court

District of
NOTICE OF
CHAPTER 7 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES
[A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on (date) and was
converted to a case under chapter 7 on | '

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

CASE NUMBER:
DEBTORC(s): Address of debtor(s) Social Security/Taxpayer ID Nos.
Debtor(s) Attorney (name and address) Bankruptcy Trustee (name and address)

lTelephone number Telephone number
DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.
Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint Objecting to Discharge of the Debtor
or to Determine Dischargeability of Certain Types of Debts:

Deadline to Object to Exemptions:

Thirty (30) days after the conclusion of the meeting of creditors.

MEETING OF CREDITORS:

Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court

Telephone number:
Hours Open: Date




EXPLANATIONS
. L Ll
i

FILING OF CHAPTER 7 BANKRUPTCY CASE
A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, Umted States Code) has been filed in this court by or against the
debtor(s) listed on the front side, and an order for relief has been entered.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS.

Prohibited collection. actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from the debtor;
repossessing the debtor's property; starting or continuing lawsuits or foreclosures; and gam1shmg or deducting from the debtor's wages.

MEETING OF CREDITORS
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both spouses in a joint case)

must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are
not required to do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at any bankruptcy clerk's office. If you do not file a Proof of Claim by the "Deadline to File a Proof of Claim" listed
on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file
a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

‘DISCHARGE OF DEBTS.

The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect
the debt from the debtor. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 727(a) OR that a debt
owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a complaint
in the bankruptcy clerk's office by the "Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine
Dischargeability of Certain Types of Debts" listed on the front side. The bankruptcy clerk's office must receive the complaint and the
required filing fee by that Deadline.

EXEMPT PROPERTY.

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors. The
debtor must file a list of all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you believe that
an exemption claimed by the debtor is not authorized by law, you may file an objection to that exemption. The bankruptcy clerk’s office
must receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

LIQUIDATION OF THE DEBTOR'S PROPERTY AND PAYMENT OF CREDITORS' CLAIMS.

The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property that is not exempt. If the trustee can
collect enough money, creditors may be paid some or all of the debts owed to them, in the order specified by the Bankruptcy Code.
To make sure you receive any share of that money, you should file a Proof of Claim, as described above.

BANKRUPTCY CLERK'S OFFICE. -

Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You
may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt, at the
bankruptcy clerk's office.

LEGAL ADVICE. ‘
The staff of the bankruptcy clerk’s office cannot give legal advice. You may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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Form B9D (Corporation/Partnership Asset Case)

United States Bankruptcy Court

District of

o NOTICE OF
CHAPTER 7 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

[A chapter 7 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date)]..

or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter __ on!
(date) and was converted to a case under chapter 7 on J

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your,

rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.

NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS
CASE NUMBER:
DEBTOR: Address of debtor Taxpayer Id. Nos.
Debtor's Attorney (name and address) Bankruptcy Trustee (name and address)
Telephone number Telephone number
DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.
Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court

Telephone number:

Hours Open: Date




EXPLANATIONS

FILING OF CHAPTER 7 BANKRUPTCY CASE.

A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, Unlted States Code) has been filed in this court by or against the
debtor listed on the front side, and an order for relief has been entered

- CREDITORS MAY NOT TAKE CERTAIN ACTIONS.

Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited actions include contacting the
debtor by telephone, mail or otherwise to demand repayment;, taking actions to collect money or obtain property from the debtor;
repossessmg the debtor's property, and starting or contmumg lawsults or foreclosures.

MEETING OF CREDITORS.

A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present
at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are not required to
do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
“can obtain one at any bankruptcy clerk's office. If you do not file a Proof of Claim by the "Deadline to File a Proof of Claim" listed
onjthe front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file
a lTroof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

LIQUIDATION OF THE DEBTOR'S PROPERTY AND PAYMENT OF CREDITORS' CLAIMS.

The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property. If the trustee can coliect enough
money, creditors may be paid some or all of the debts owed to them, in the order specified by the Bankruptcy Code. To make sure
you receive any share of that money, you should file a Proof of Claim, as described above.

BANKRUPTCY CLERK'S OFFICE.

Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You
ma[y inspect all papers filed, including the list of the debtor's property and debts, at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

0

-

Y

| B
- o

)

-

)

.

|

)

,

o
|-

.

)

)

)

(.

T

£
S

£



7

)

{3

o

T 3 )

™

M

7

Form BYE (Individual or Joint Debtor Case)

United States Bankruptcy Court

District of

‘ NOTICE OF
CHAPTER 11 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

[A chapter 11 bankrui)tcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter __ on (date) and was
converted to a case under chapter 11 on |

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
righfs. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.

NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR TIMPORTANT EXPLANATIONS

CASE NUMBER:

DEBTORC(s): Address of debtor(s) Social Security/Taxpayer ID Nos.

e

Debtor(s) Attorney (name and address)

' Telephone number

DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
Notice of deadline will be sent at a later time

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

Deadline to File a Complaint Objecting to Discharge of the Debtor:
First date set for hearing on confirmation of plan.

Notice of that date will be sent at a later time

Deadline to Object to Exemptions:

Thirty (30) days after the conclusion of the meeting of creditors.

MEETING OF CREDITORS:

Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court
Telephone number:
Hours Open: Date




EXPLANATIONS

FILING OF CHAPTER 11 BANKRUPTCY CASE.

A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by or against
the debtor(s) listed on the front side, and an order for relief has been entered. Chapter 11 allows a debtor to reorganize or liquidate
pursuant to a plan. A plan is not effectlve unless. confirmed by the court. You may be sent a copy of the plan and a disclosure
statement telling you about the plan, and you might have the opportunity to vote on the plan. You will be notified of the date of the
confirmation hearing, and you may object to confirmation of the plan and attend the confirmation hearing. The debtor will remain in
possession of its property and may continue to operate any business unless a trustee is serving.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS.

Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohlblted actions include contacting the
debtor by telephone, mail or' otherwise to demand répayment; taking actions to collect money or obtain property from the debtor;
repossessmg the debtor’s property; starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both spouses in a joint case)

must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are
nqt required to do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS

A)Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at any bankruptcy clerk's office. You may look at the schedules of creditors that have been or will be filed at the
bankruptcy clerk's office. If your claim is scheduled and is nof listed as disputed, contingent, or unliquidated, it will be allowed in the
amount scheduled unless you file a Proof of Claim or you are sent further notice about the claim. Whether or not your claim is
scheduled you are permitted to file a Proof of Claim. If your claim is not listed at all o if your claim is listed as disputed, contingent,
or unliquidated, then you must file a Proof of Claim or you might not be paid any money on your claim against the debtor in the
bankruptcy case. The court has not yet set a deadline to file a Proof of Claim. If a deadline is set, you will be sent another notice.

DISCHARGE OF DEBTS.

The debtor is seeking a discharge of most debts, whlch may include your debt. A discharge means that you may never try to collect
the debt from the debtor. If you believe that a debt owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or
(15), you must start a lawsuit by filing a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dlschargeablhty of Certain Types of Debts" listed on the front side. The bankruptcy clerk's office must receive the complaint and the
requlred filing fee by that Deadline. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 1141(d)(3),
you must file a complaint with the required filing fee in the bankruptcy clerk's office not later than the first date set for the hearing
on confirmation of the plan. You will be sent another notice informing you of that date.

EXEMPT PROPERTY.

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors, even
if the debtor's case is converted to chapter 7. The debtor must file a list of all property claimed as exempt. You may inspect that list
at the bankruptcy clerk's office. If you believe that an exemption claimed by the debtor is not authorized by law, you may file an
objection to that exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object to Exemptions" listed
on the front side.

BANKRUPTCY CLERK'S OFFICE.

Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You
may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt, at the
bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You'may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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Form BYE (Alt.) (Individual or Joint Debtor Case)

United States Bankruptcy Court

District of
NOTICE OF
CHAPTER 11 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES
[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter __ on (date) and was
converted to a case under chapter 11 on J

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below,
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS
CASE NUMBER:
DEBTOR(s): Address of debtor(s) "] Social Security/Taxpayer ID Nos.
Debtor(s) Attorney (name and address)

Telephone number

DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

Deadline to File a Complaint Objecting to Discharge of the Debtor:
First date set for hearing on confirmation of plan.

Notice of that date will be sent at a later time

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.
MEETING OF CREDITORS:
Date & time:
Location:
Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court
Telephone number:

Hours Open: Date




FILING OF CHAPTER 11 BANKRUPTCY CASE.

A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, Umted States Code) has been filed in this court by or against
the debtor(s) listed on the front side, and an order for relief has been entered. Chapter 11 allows a debtor to reorganize or liquidate
pursuant to a plan. A plan is not effective unless confirmed by the court. 'You may be sent a copy of the plan and a disclosure
statement telling you about the plan, and you might have the opportunity to vote on the plan. You will be notified of the date of the
confirmation hearing, and you may object to confirmation of the plan and attend the confirmation hearing. The debtor will remam in
possession of its property and may continue to operate any business unless a trustee is servmg

CREDITORS MAY NOT TAKE CERTAIN ACTIONS » ‘
Prohibited collection actions ‘are listed 'in Bankruptcy Code § 362. Common examples of prohlblted actions include contacting the

debtor by telephone mail or otherwxse to demand repayment; taking actions to collect money or obtain property from the debtor;

repossessmg the debtor's property; starting or continuing lawsuits or foreclosures; and garnishing or deductmg from the debtor's ‘wages.

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both spouses in a joint case)

must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are
not required to do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
‘can obtain one at any bankruptcy clerk's office. You may look at the schedules of creditors that have been or will be filed at the
bankruptcy clerk's office. If your claim is scheduled and is not listed as disputed, contingent, or unliquidated, it will be allowed in the

am%)unt scheduled unless you file a Proof of Claim or you are sent further notice about the claim. Whether or not your claim is
scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if your claim is listed as disputed, contingent,
or unliquidated, then you must file a Proof of Claim by the "Deadline to File a Proof of Claim" listed on the front side, or you might

not)[ be paid any money on your claim against the debtor in the bankruptcy case.

DISCHARGE OF DEBTS.
The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect
the|debt from the debtor. If you believe that a debt owed to you is not dischargeable under Bankruptcy Code § 523(2)(2), (4), (6), or
(ISS you must start a lawsuit by filing a complaint in the bankruptcy clerk's. office by the "Deadline to File a Complaint to Determine
Dlschargeablhty of Certain Types of Debts" listed on the front side. The bankruptcy clerk's office must receive the complaint and the
reqplred filing fee by that Deadline. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 1141(d)(3),
you must file a complaint with the required filing fee in the bankruptcy clerk's office not later than the first date set for the hearing
on iconﬁrmation of the plan. You will be sent another notice informing you of that date.

t ‘ ‘
EXEMPT PROPERTY.
The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors, even
if t_ne debtor's case is converted to.chapter 7. The debtor must file a list of all property claimed as exempt. You may inspect that list
at ﬂxe bankruptcy clerk's office. If you believe that an exemption claimed by the debtor is not authorized by law, you may file an
obchtion to that exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object to Exemptions" listed

on %the front side.
f

BANKRUPTCY CLERK'S OFFICE.
Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You
may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt, at the

bankruptcy clerk's office.
LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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'| Form B9F (Corporation/Partnership Case)

CASE NUMBER:

e

United States Bankruptcy‘Court

District of

NOTICE OF
CHAPTER 11 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

[A chapter 11 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter _ on

(date) and was converted to a case under chapter 11 on |
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

DEBTOR: Address of debtor FTaxpayer Id. Nos.

Debtor's Attorney (name and address)

| Telephone number

DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
Notice of deadline will be sent at a later time

Deadline to File a Complaint Objecting to Discharge of the Debtor:
First date set for hearing on confirmation of plan.

Notice of that date will be sent at a later time

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court

Telephone number:

Hours Open: Date




EXPLANATIONS

FILING OF CHAPTER 11 BANKRUPTCY CASE.

A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by or against
the debtor listed on the front side, and an order for relief has been entered. Chapter 11 allows a debtor to reorganize or liquidate
pursuant to a plan. A plan is not effective unless confirmed by the court. You may be sent a copy of the plan and a disclosure
statement telling you about the plan, and you might have the opportunity to vote on the plan. You will be notified of the date of the
confirmation hearing, and you may object to confirmation of the plan and attend the confirmation hearing. The debtor will remain in
possession of its property and may continue to operate any business unless a.trustee is serving.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS
Prohibited collection actlons are listed in Bankruptcy Code § 362. Common examples of prohlbrted actrons include contacting the
debtor by telephone, mail or otherw1se to demand repayment; taking actions to collect money or obtain property from the debtor;

repossessing the debtor's property, and startlng or continuing lawsuits or foreclosures

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present

at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are not required to
do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
“can obtain one at any bankruptcy clerk's office. You may look at the schedules of creditors that have been or will be filed at the
bankruptcy clerk's office. If your claim is scheduled and is nof listed as disputed, contingent, or unliquidated, it will be allowed in the
amount scheduled unless you file a Proof of Claim or you are sent further notice about the claim. Whether or not your claim is
scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if your claim is listed as disputed, contingent,
or unliquidated, then you must file a Proof of Claim or you might not be paid any money on your claim against the debtor in the
bankruptcy case. The court has not yet set a deadline to file a Proof of Claim. If a deadline is set, you will be sent another notice.

DISCHARGE OF DEBTS. ‘

The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect
the debt from the debtor. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 1141(d)(3), you must
file a complaint with the required filing fee in the bankruptcy clerk's office not later than the first date set for the hearing on
confirmation of the plan. You will be sent another notice informing you of that date.

BANKRUPTCY CLERK'S OFFICE.
Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You
may inspect all papers filed, including the list of the debtor's property and debts, at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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Form B9F (Alt.) (Corporation/Partnership Case)

United States Bankruptcy Court

District of

NOTICE OF
CHAPTER 11 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

[A chapter 11 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter _ on
‘ (date) and was converted to a case under chapter 11 on N

You may be a creditor of the debtor. This notice lists important deadlines.. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.

NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS
CASE NUMBER:
DEBTOR: Address of debtor 1 Taxpayer Id. Nos.

"|Debtor's Attorney (name and address)

Telephone number

DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint Objecting to Discharge of the Debtor:
First date set for hearing on confirmation of plan.

Notice of that date will be sent at a later time

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court
Telephone number:
Hours Open: Date




EXPLANATIONS

FILING OF CHAPTER 11 BANKRUPTCY CASE.

A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by or against
the debtor listed on the front side, and an order for relief has been entered. Chapter 11 allows a debtor to reorganize or liquidate
pursuant to a plan. A plan is not effective unless confirmed by the court. You may be sent a copy of the plan and a disclosure
statement telling you about the plan and you might have the opportumty to vote on the plan. You will be notified of the date of the
confirmation hearing, and you may object to confirmation of the plan and attend the conﬂrmatlon hearing. The debtor will remain in
possession of its property and may contlnue to operate any business unless a trustee'is servmg

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. ‘

Prohibited collection actlons are listed 'in Bankruptcy Code § 362. Common examples of proh1b1ted actions include contacting the
debtor by telephone, mail or otherwise to demand repayment takmg actions to collect money or obtam property from the debtor;
repossessing the debtor's property; and starting or continuing Tawsuits or foreclosures.

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present

at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are not required to
do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
“can obtain one at any bankruptcy clerk's ‘office. You may look at the schedules of creditors that have been or will be filed at the
bankruptcy clerk's office. If your claim is scheduled and is not listed as disputed, contingent, or unliquidated, it will be allowed in the
amount scheduled unless you file a Proof of Claim or you are sent further notice about the claim. Whether or not your claim is
scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if your claim is listed as disputed, contingent,
or unliquidated, then you must file a Proof of Claim by the "Deadline to File a Proof of Claim" listed on the front side, or you might
not be paid any money on your claim against the debtor in the bankruptcy case.

DISCHARGE OF DEBTS.

The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect
the debt from the debtor. If you believe that the debtor should not receive a discharge under Bankruptcy Code § 1141(d)(3), you must
file a complaint with the required filing fee in the bankruptcy clerk's office not later than the first date set for the hearing on
confirmation of the plan. You will be sent another notice informing you of that date.

BANKRUPTCY CLERK'S OFFICE.
Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You
may inspect all papers filed, including the list of the debtor's property and debts, at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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Form B9G (Individual or Joint Debtor Family Farmer)

United States Bankruptcy Court

District of

NOTICE OF
CHAPTER 12 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

[A chapter 12 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on (date) and was
converted to a case under chapter 12 on J
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

CASE NUMBER:

DEBTOR(s): Address of debtor(s) Social Security/Taxpayer ID Nos.

Debtor(s) Attorney (name and address) Bankruptcy Trustee (name and address)

Telephone number Telephone number

DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

Deadline to Object to Exemptions:
Thi 30) days after the conclusion of the meeting of creditors.

Filing of Plan, Hearing on Confirmation of Plan
[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
(Date) (Time) (Location)] or
[The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.] or
[The debtor has not filed a plan as of this date. You will be given separate notice of the hearing on confirmation of the plan.]

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court
Telephone number:
Hours Open: Date

etk



EXPLANATIONS

FILING OF CHAPTER 12 BANKRUPTCY CASE.

A bankruptcy case under chapter 12 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by the debtor(s)
listed on the front side, and an order for relief has been entered. Chapter 12 allows family farmers to adjust their debts pursuant to
aplan. A plan is not effective unless confirmed by the bankruptcy court. You may object to confirmation of the plan and appear at
the confirmation hearing. A copy or summary of the plan [is included with this notice] or [will be sent to you later], and [the
confirmation hearing will be held on the date indicated on the ﬁ'ont of this notlce] or [you will be sent notice of the confirmation

hearing]. The debtor will remain in possessxon of its property and niay contjnue to operate its busmess unless the courc orders the trustee
to take over for the debtor.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. 5 J ‘
Prohibited collection actions are listed in Bankruptcy Code § 362 and § 1201. Common examples of prohibited actions include
contacting the debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from

the debtor; repossessing the debtor's property; starting or continuing lawsuits or foreclosures; and gamnishing or deducting from the
debtor's wages.

MEETING OF CREDITORS.
A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both spouses in a joint case)

must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are
not required to do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.
A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at any bankruptcy clerk's office. If you do not file a Proof of Claim by the "Deadline to File a Proof of Claim" listed

on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid you must
file a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

DISCHARGE OF DEBTS.

The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect
the debt from the debtor. If you believe that a debt owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or
(15), you must start a lawsuit by filing a complaint in the bankruptcy clerk’s office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Types of Debts" listed on the front side. The bankruptcy clerk's office must receive the complaint and the
required filing fee by that Deadline.

EXEMPT PROPERTY.

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors, even
if the debtor's case is converted to chapter 7. The debtor must file a list of all property claimed as exempt. You may inspect that list
at the clerk's office. If you believe that an exemption claimed by the debtor is not authorized by law, you may file an objection to that
exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

BANKRUPTCY CLERK'S OFFICE.
Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You

may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt, at the
bankruptey clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rxghts

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

)

)

3
f___

e

7

.
£

e
£

) )

£

}

Pl

-

LA

0 I D R

71

—
=

£

)

e

£

f e

)

P
o=

.



B s
H

3
-#

f,w
H

EH

mmmrﬁ

Ty 73

Oy 3

B U R N

e

g

3

T T

)

Form B9H (Corporation/Partnership Family Farmer)

United States Bankruptcy Court

District of

NOTICE OF
CHAPTER 12 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

[A chapter 12 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter __ on
(date) and was converted to a case under chapter 12 on ]

'You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.

INOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

.{CASE NUMBER:
DEBTOR: Address of debtor | Taxpayer Id. Nos.
Debtor's Attorney (name and address) Bankruptcy Trustee (name and address)
Telephone number Telephone number
DEADLINES:

Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

Filing of Plan, Hearing on Confirmation of Plan
[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
(Date) (Time) (Location)] or

[The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.] or
[The debtor has not filed a plan as of this date. You will be given separate notice of the hearing on confirmation of the plan.]

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:
Clerk of the Bankruptcy Court

Telephone number:
Hours Open: Date




EXPLANATIONS

FILING OF CHAPTER 12 BANKRUPTCY CASE.

A bankruptey case under chapter 12 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by the debtor
listed on the front side, and an order for relief has been entered. Chapter 12 allows family farmers to adjust their debts pursuant to
aplan. A plan is not effective unless confirmed by the bankruptcy court. You may object to confirmation of the plan and appear at
the confirmation hearing. A copy or summary of the plan [is included with this notice] or [will be sent to you later], and [the
confirmation hearing will be held on the date mdrcated on the front of this notice] or [you will be sent notice of the confirmation

hearing]. The debtor will remain in possessron of its property and’ may continue to operate its busmess unless the court orders the trustee
to take over for the debtor..

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. ‘ b

Prohlblted collection actions are listed in Bankruptcy Code § 362 and § 1201 Common examples of prohlblted actions include
contactmg the debtor by telephone, mail or otherwise to demand repayment takmg actions to ‘collect money or obtain property from
the debtor; repossessing the debtor's property; and starting or continuing lawsuits or foreclosures.

MEETING OF CREDITORS.

A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's representative must be present

at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are not required to
do- so The meeting may be: continued and concluded at a later date without further notice.

CLAIMS.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at any bankruptcy clerk's office. If you do not file a Proof of Claim by the "Deadline to File a Proof of Claim" listed
on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file
a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

DISCHARGE OF DEBTS.

The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that you may never try to collect
the debt from the debtor. If you believe that a debt owed to you is not dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or
¢! 5) you must start a lawsuit by filing a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Types of Debts" listed on the front side. The bankruptcy clerk's office must receive the complaint and the
required filing fee by that Deadline.

BANKRUPTCY CLERK'S OFFICE.
Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You
may inspect all papers filed, including the list of the debtor's property and debts, at the bankruptcy clerk's office.

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.

]

L

g

-} )

5«,_..4

.4

¢

3

)

™

e

™)

F i

I
[T

-

73

L.



3

P

TR

3 )

3

30

O 73«

(S

.

3

N B

SN

L.

=S

{7

Form B9I

United States Bankruptcy Court

District of

NOTICE OF
CHAPTER 13 BANKRUPTCY CASE, MEETING OF CREDITORS, & DEADLINES

[A chapter 13 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter __ on (date) and was
converted to a case under chapter 13 on J

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your
rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.

NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

SEE REVERSE SIDE FOR IMPORTANT EXPLANATIONS

CASE NUMBER:

DEBTORC(s): Address of debtor(s) Social Security/Taxpayer ID Nos.

-

Debtor(s) Attorney (name and address) Bankruptcy Trustee (name and address)

‘ Telephone number Telephone number

DEADLINES:
Papers must be received by the bankruptcy clerk's office by the following deadlines.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to Object to Exemptions:

Thirty (30) days after the conclusion of the meeting of creditors.

Filing of Plan, Hearing on Confirmation of Plan
[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
(Date) (Time) (Location)] or
[The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearmg will be sent separately.] or
[The debtor has not filed a plan as of this date. You will be given separate notice of the hearing on confirmation of the plan.]

MEETING OF CREDITORS:
Date & time:
Location:

Creditors May Not Take Certain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court
Telephone number:

Hours Open: Date




EXPLANATIONS

FILING OF CHAPTER 13 BANKRUPTCY CASE. ;

A bankruptcy case under chapter 13 of the Bankruptcy Code (title 11, United States Code) has been filed in this court by the debtor(s)
listed on the front side, and an order for relief has been entered. Chapter 13 allows an individual with regular income and debts below
a specified amount to adjust their debts pursuant to a plan. A plan is not effective unless confirmed by the bankruptcy court. You
may object to confirmation of the plan and appear at the confirmation hearmg A copy or summary of the plan [is included with this
not1ce] or [will be sent to you later], and [the confirmation hearing will be held on the date indicated on the front of this notice] or
[you will be sent notice of the confirmation hearing]. The debtor will remain in possession of its property and may continue to operate
its busmess if any,, unless the court orders the trustee to take over for the debtor. . ¥ i

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. Co ‘
Prohibited collection actions‘are listed in Bankruptcy Code § 362 and § 1301. Common examples of prohibited actions include
contacting the debtor by telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property from

the debtor; repossessing the debtor's property, starting or continuing lawsuits or foreclosures; and garnishing or deducting from the
débtor's wages. ‘

MEETING OF CREDITORS.
Al meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor (both spouses in a joint case)

must be present at the meeting to be questioned under oath by the trustee and by creditors. Creditors are welcome to attend, but are
not required to do so. The meeting may be continued and concluded at a later date without further notice.

CLAIMS.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not included with this notice, you
can obtain one at any bankruptcy clerk's office. If you do not file a Proof of Claim by the "Deadline to File a Proof of Claim" listed
on the front side, you might not be paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file
a Proof of Claim even if your claim is listed in the schedule of claims filed by the debtor.

EXEMPT PROPERTY.

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and distributed to creditors, even
if the debtor's case is converted to chapter 7. The debtor must file a list of all property claimed as exempt. You may inspect that list
at the bankruptcy clerk's office. If you believe that an exemption claimed by the debtor is not authorized by law, you may file an
objection to that exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object to Exemptions" listed
on the front side.

BANKRUPTCY CLERK'S OFFICE.
Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the address listed on the front side. You

may inspect all papers filed, including the list of the debtor's property and debts and the list of the property claimed as exempt, at the
bankruptcy clerk's office. .

LEGAL ADVICE.
The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney to protect your rights.

REFER TO OTHER SIDE FOR IMPORTANT DEADLINES AND NOTICES.
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COMMITTEE NOTE

Forms 9A - 9I (and the alternate versions of Forms
9E and 9F) have been amended, redesigned, and
rewritten. Minor conforming changes have been made to
respond to amendments made in the Bankruptcy Reform
Act of 1994: the longer claims filing period for
governmental units in section 502(b) (9) of the Code
(see Forms 9C, 9D, 9E(Alt.), 9F(Alt.), 9G, 9H, and 9I);
and a reference to dischargeability actions under
section 523 (a) (15) (see Forms 9A, 9C, 9E, and 9E(Alt.),
9G, and 9H). All of the forms have been substantially
revised to make them easier to read and understand.

The titles have been simplified. Recipients are told
why they are receiving the notice. Explanations are
provided on the back of the form and are set in larger
type. Plain English is used. Deadlines are
highlighted on the front of the form. Recipients are
told that papers must be received by the bankruptcy
clerk’s office by the applicable deadline. The box for
the trustee has been deleted from the chapter 11
notices (Forms 9E and 9F and the alternates). Various
alternatives are set out in brackets in many of the
forms, permitting each bankruptcy clerk’s office to
tailor the forms even more precisely to fit the needs
of a particular case.



District of

UNITED STATES BANKRUPTCY COURT

PROOF OF CLAIM

Name of Debtor

Case Number

U.S.C. Sec. 503.

NOTE: This form should niot be used to make a claim for an administrative expense arising after the
commencement of the case. A "request” for payment of an administrative expense may be filed pursuant to 11

Name of Creditor (The person or other entity to whom the
debtor owes money or property)

J[J Check box if you are aware that anyone
else has filed a proof of claim relating to
your claim. Attach copy of statement

Telephone No.

Name and Address Where Notices Should be Sent ‘

ACCOUNT OR OTHER NUMBER BY WHICH CREDITOR IDENTIFIES DEBTOR:

giving particulars.

[:] Check box if you have never received any
notices from the bankruptcy court in this

case. )
. [C] Check box if the address differs from the . THIS SPACE IS FOR
j address on the envelope sent to you by the -COURT USE ONLY

b

ccourt, '

‘ . o [ replaces L ‘
Check here if this claim D - a previously filed claim, dated:
‘ ' amends ‘

1. BASIS FOR CLAIM
[ Goods sold
] Sservices performed
D Money loaned

D Taxes

D Other

O Personal injury/wrongful death

[ Retiree benefits as defined in 11 U.S.C. Sec. 1114(a)
. D‘ Wages, sglarics, and compensation (Fill out beléw)
' Your social security number

Unpqid compensation for services performed

from_ to

(:dife)gl —(date)

2. DATE DEBT WAS INCURRED .

3. IF COURT JIJDGWNT, DATE OBTAINED:

1. CLASSIFICATION OF CLAIM. Under the Bankruptcy Code all claims are classified as one or more of the following: (1) Unsecured nonpriority,
(2) Unsecured priority, (3) Secured. It is possible for part of a claim to be in one category and part in apother. CHECK THE APPROPRIATE BOX OR
BOXES that best describe your claim and STATE THE AMOUNT OF THE CLAIM AT TIME CASE FILED. '
O SECURED CLAIM § ‘ O UNSECURED NONPRIORITY CLAIM §
Brief Description of Collateral: . A claim is unsecured if there is no collateral or lien on property of the
debtor securing the claim or to the extent that the value of such
[] Real Estate [] Motor Vehicle [T] Other (Describe briefly) property is less than the amount of the claim.
Amount of arrearage and other charges at time case filed
included in secured claim above, if any $
0 UNSECURED PRIORITY CLAIM $
Specify the priority of the claim.
Wages, salaries, or commissions (up to $4,000),* earned not more than Alimony, maintenance, or support owed to a spouse, former spouse,
90 days before filing of the bankruptcy petition or cessation of the or child --- 11 US.C. Sec. 507(a)(7)
debtor’s business, whichever is earlier ~— 11 U.S.C. Sec. 507(a)(3)
D [:l Taxes or penalties owed to governmental units --- 11 U.S.C.
Contributions to an employee benefit plan — 11 U.S.C. Sec. 507(a)(4) Sec. 507(a)(8)
O Up to $1,800* of deposits toward purchase, lease, or rental of property or D Other --- Specify applicable paragraph of 11 U.S.C. Sec. 507(a)

services for personal, family, or household use - 11 U.S.C. Sec. 507(a)(6)

*Amounts are subject to adjustment on 4/1/98 and every 3 years thereafter with respect to cases commenced on or after the date of adjustment.

5. TOTAL AMOUNT OF
CLAIM AT TIME

$

CASE FILED:

additional charges.

(Unsecured)

(Secured)

(Priority) ota

D Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all interest or

this proof of claim.

attach a summary.

6. CREDITS: The amount of all payments on this claim has been credited and deducted for the purpose of making

7. SUPPORTING DOCUMENTS: Attach copies of supporting documents, such as promissory notes, purchase orders,

THIS SPACE IS FOR
COURT USE ONLY

invoices, itemized statements of running accounts, confracts, court judgments, mortgages, security a%reemems, and
evidence of perfection of lien. If the documents are not available, explain. If the

8. TIME-STAMPED COPY: To receive an acknowledgment of the filing of your claim, enclose a stamped,
self-addressed envelope and copy of this proof of claim.

ocuments are voluminous,

Date

Sign and print the name and title, if any, of the creditor or other person
authorized to file this claim (attach copy of power of attorney, if any)

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. Secs. 152 and 3571.
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Instructions for Proof of Claim Form

E: The instructions and definitions below are general explanations of the law. In particular types of cases or circumstances,

such as bankruptcy cases that are not filed voluntarily by a debtor, there may be exceptions to these general rules.

L

Rebtor ~— The person, corporation, or other
'ﬁ tity that has filed a bankruptcy case is
. Jled the debtor.

Creditor - A creditor is any person,
| rporation, or other entity to whom the
ﬁw*btor owed a debt on the date that the
bankruptcy case was filed.

+00of of Claim — A form filed with the
.k of the bankruptcy court where the
bankruptcy case was filed, to tell the
bankruptcy court how much the debtor owed
[ creditor when the bankruptcy case was
ed (the amount of the creditor’s claim).

=
E

items to be completed in proof of claim form (if not already filled in).

Definitions

Secured Claim = A claim is a secured
claim if the creditor has a lien on property of
the debtor (collateral) that gives the creditor
the right to be paid from that property
before creditors who do not have liens on

the property.

Examples of liens are a mortgage on real
estate and a security interest in a car, truck,
boat, television set or other item of
property. A lien may have been obtained
through a court proceeding before the
bankruptcy case began; in some states a
court judgment is a lien. In addition, to the
extent a creditor owes money to the debtor,
the creditor’s claim is a secured claim. (See
also Unsecured claim, below.)

Unsecured claim — If a claim is not a
secured claim it is an unsecured claim. A
daim may be partly secured and partly
unsecured if the property on which a
creditor has a lien is not worth enough to
pay the creditor in full.

Unsecured priority claim — Certain

types of unsecured claims are given priority,
so they are to be paid in bankruptcy cases
before most other unsecured dlaims (if there
is sufficient money or property available to
pay these dlaims). The most common types
of priority claims are listed on the proof of
claim form. Unsecured claims that are not
specifically given priority status by the
bankruptcy laws are dassified as unsecured

nonpriority daims.

Eourt, Name of Debtor and Case Number: Fill in the name of the federal judicial district where the bankruptcy case .
..as filed (for example, Central District of California), the name of the debtor in the bankruptcy case, and the bankruptcy case
number. If you received a notice of the case from the court, all of this information is near the top of the notice.

e

E 1formation about Creditor: Complete the section giving the name, address, and telephone number of the creditor to
whom the debtor owes money or property, and the debtor's account number, if any. If anyone else has already filed a proof
of claim relating to this debst, if you never received notices from the bankruptcy court about this case, if your address differs
{"bm that to which the court sent notice, or if this proof of claim replaces or changes a proof of claim that was already filed,
L_,,leck the appropriate box on the form.

1. Basis for Claim: Check the type of debt for which the proof of claim is being filed. If the type of debt is not listed,
- | 1eck "Other" and briefly describe the type of debt. If you were an employee of the debtor, fill in your social security number
and the dates of work for which you were not paid.

» Date debt incurred: Fill in the date when the debt first was owed by the debtor.

3. Court judgments: If you have a court judgment for this debt, state the date the court entered the judgment.

. Classification of Claim: Check the appropriate place to state whether the claim is a secured claim, an unsecured

z‘ﬁﬁority claim, or an unsecured nonpriority claim, and state the amount. If the claim is a secured claim, you must state the
type of property that is collateral for the claim, attach copies of the documentation of your lien, and state the amount past
e on the claim as of the date the bankruptcy case was filed. A claim may be partly secured and partly unsecured. (See
Zmeﬁnitions above) A claim may also be partly priority and partly nonpriority if, for example, the claim is for more than the
- .amount given priority by the law. For partly secured claims or partly priority claims, state the amount of each part in the
fﬂjaplicable separate designated section of the form.)

i

%. Total Amount of Claim: Fill in the total amount of each type of claim included in the proof of claim and the total

‘amount 'of the entire claim. If interest or other charges in addition to principal amount of the claim are included, check the
[™spropriate place on the form and attach an itemization of the interest and charges.

'3”:, Credits: By signing this proof of claim, you are stating under oath that in calculating the amount of your claim you have
Fiven the debtor credit for all payments received from the debtor.

‘}*‘;—. Supporting documents: You must attach to this proof of claim form documents that show the debtor owes the debt

claimed or, jf the documents are too lengthy, a summary of those documents. If documerits are not available, you must attach
™1 explanation of why they are not available.

3
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COMMITTEE NOTE

Explanatory definitions and instructions for

‘completing.the form have been added.
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Form 14. BALLOT FOR ACCEPTING OR REJECTING A PLAN
[Caption as in Form 16A4]

CLASS / ]BALLOT FOR ACCEPTING OR REJECTING
PLAN OF REORGANIZATION

[Proponent] filed a plan of reorganization dated [Date] (the "Plan") for the Debtor in this
case. The Court has [conditionally] approved a disclosure statement with respect to the
Plan (the "Disclosure Statement"). The Disclosure Statement provides information to assist
you in deciding how to vote your ballot. If you do not have a Disclosure Statement, you
may obtain a copy from [name, address, telephone number and telecopy number of
proponent/proponent's attorney]. Court approval of the disclosure statement does not
indicate approval of the plan by the Court.

You should review the Disclosure Statement and the Plan before you vote. You may
wish to seek legal advice concerning the Plan and your classification and treatment
under the Plan. Your /[claim] [equity interest] has been placed in class / ] under the
Plan. If you hold claims or equity interests in more than one class, you will receive a
ballot for each class in which you are entitled to vote.

If your ballot is not received by [name and address of proponent’s attorney or other
appropriate address] on or before [date], and such deadline is not extended, your vote
will not count as either an acceptance or rejection of the Plan. If the Plan is con-
firmed by the Bankruptcy Court it will be binding on you whether or not you vote.

ACCEPTANCE OR REJECTION OF THE PLAN

[At this point the ballot should provide for voting by the particular class of creditors or
equity holders receiving the ballot using one of the following alternatives:]

[If the voter is the holder of a secured, priority or general unsecured claim:]

The undersigned, the holder of a Class / ] claim against the Debtor in the unpaid amount
of Dollars ($ )

[or, if the voter is the holder of a bond, debenture or other debt security:]

‘The undersigned, the holder of a Class / ] claim against the Debtor, consisting of
Dollars ($ ) principal amount of [describe bond, debenture or other debt security] of
the Debtor (For purposes of this Ballot, it is not necessary and you should not adjust the
principal amount for any accrued or unmatured interest)



[or, if the voter is the holder of an equity interest:]

The undersigned, the holder of Class / ] equity interest in the Debtor, consisting of
shares or other interests of [describe equity interest] in the Debtor

[In each case, the following language should be included:]

(Check one box only)
[ 1 ACCEPTS THEPLAN. - [ ] REJECTS THE PLAN
Dated:
Print or type name:
Signature:
Title (if corporation or partnership)
Address:
RETURN THIS BALLOT TO:

[Name and address of proponent's attorney or other appropriate address]
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Form 14. BALLOT FOR ACCEPTING OR REJECTING A PLAN
[Caption as in Form 164]

CLASS [ ] BALLOT FOR ACCEPTING OR REJECTING
PLAN OF REORGANIZATION :

[Proponent] filed a plan of reorganization dated [Date] (the "Plan") for the Debtor in this
case. The Court has [conditionally] approved a disclosure statement with respect to the
Plan (the "Disclosure Statement"). The Disclosure Statement provides information to assist
you in deciding how to vote your ballot. If you do not have a Disclosure Statement, you
may obtain a copy from [name, address, telephone number and telecopy number of
proponent/proponent's attorney]. Court approval of the disclosure statement does not
indicate approval of the plan by the Court.

You should review the Disclosure Statement and the Plan before you vote. You may
wish to seek legal advice concerning the Plan and your classification and treatment
under the Plan. Your [claim] [equity interest] has been placed in class / ] under the
Plan. If you hold claims or equity interests in more than one class, you will receive a
ballot for each class in which you are entitled to vote.

If your ballot is not received by [rame and address of proponent's attorney or other
appropriate address] on or before [date], and such deadline is not extended, your vote
will not count as either an acceptance or rejection of the Plan. If the Plan is con-
firmed by the Bankruptcy Court it will be binding on you whether or not you vote.

ACCEPTANCE OR REJECTION OF THE PLAN

[At this point the ballot should provide for voting by the particular class of creditors or
equity holders receiving the ballot using one of the following alternatives:]

[If the voter is the holder of a secured, priority or general unsecured claim:]

The undersigned, the holder of a Class / ] claim against the Debtor in the unpaid amount
of Dollars ($ )

[or, if the voter is the holder of a bond, debenture or other debt security:]

The undersigned, the holder of a Class / ] claim against the Debtor, consisting of
Dollars ($ ) principal amount of /describe bond, debenture or other debt security] of
the Debtor (For purposes of this Ballot, it is not necessary and you should not adjust the

principal amount for any accrued or unmatured interest)




[or, if the voter is the holder of an equity interest:]

The undersigned, the holder of Class / ] equity interest in the Debtor, consisting of
pumber-of shares or other interests of [describe equity seeurity interest] of in the
Debtor ‘ -

[In each case, the following language should be included:]
'(Check one box only)
[] ACCEPTS‘THEPLAN o : [ 1 REJECTS THE PLAN

Dated:

Print or type name:

Signature:

Title (if corporation or partnership)

Address:

RETURN THIS BALLOT TO:

[Name and address of proponent's attorney or other appropriate address]
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COMMITTEE NOTE

The form has been substantially amended to simplify its
format and make it easier to complete correctly.

Directions or blanks for proponent to complete the text of
the ballot are in italics and enclosed within brackets. A ballot
should include only the applicable language from the alternatives
shown on this form and should be adapted to the particular
requirements of the case.

If the plan provides for creditors in a class to have the
right to reduce their claims so as to qualify for treatment given
to creditors whose claims do not exceed a specified amount, the
ballot should make provisions for the exercise of that rlght
See section 1122 (b) of the Code.

If debt or equity securities are held in the name of a
broker/dealer or nominee, the ballot should require the
furnishing of sufficient information to assure that duplicate
ballots are not submitted and counted and that ballots submitted
by a broker/dealer or nominee reflect the votes of the beneficial
holders of such securities. See Rule 3017 (e).

In the event that more than one plan of reorganization is to
be voted upon, the form of ballot will need to be adapted to
permit holders of claims or equity interests (a) to accept or
reject each plan being proposed, and (b) to indicate preferences
among the competing plans. See section 1129(c) of the Code.




Form 17
DRAFT

FORM 17. NOTICE OF APPEAL UNDER 28 U.S.C. § 158(a) or (b)
FROM A JUDGMENT, ORDER, OR DECREE OF A
BANKRUPTCY COURT

[Caption as in Form 164, 16B, or 16D, as appropriate]

NOTICE OF APPEAL

, the plaintiff [or defendant or other party] appeals under 28
US.C. § 158(a) or (b) from the judgment, order, or decree of the bankruptcy court (describe) entered in
this adversary proceeding [or other proceeding, describe type] on the day of

ear) .

b ]

The names of all parties to the judgment, order, or decree appealed from and the names,
addresses, and telephone numbers of their respective attorneys are as follows:

Dated:
Signed:
Attorney for Appellant
Attorney Name:
(and Identification No., if required)
Address:
Tel No:

If a Bankruptcy Appellate Panel Service is authorized to hear this appeal, each party has a right
to have the appeal heard by the district court. The appellant may exercise this right only by filing a
separate statement of election at the time of the filing of this notice of appeal.

A bankruptcy petition preparer’s failure to comply with the provisions of title 11 and the Federal Rules of Bankruptey
Procedure may result in fines or imprisonment or both. 11 U.S.C. § 110; 18 US.C. § 156.
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COMMITTEE NOTE

The form has been amended to conform to Rule
8001 (a), which requires the notice to contain the names
of all parties to the judgment, order, or decree
appealed from and the names, addresses, and telephone
numbers of their respective attorneys. A party filing

‘a notice of appeal pro se should provide equivalent

information.



Form 18

Form 18. DISCHARGE OF DEBTOR

[Caption as in Form 164]
DISCHARGE OF DEBTOR

It appearing that the debtor is entitled to a discharge, IT IS ORDERED: The debtor is granted a discharge
under section of title 11, United States Code, (the Bankruptcy Code).

Dated:

BY THE COURT

United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.
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EXPLANATION OF BANKRUPTCY DISCHARGE

This court order grants a discharge to the person named as
the debtor. It is not a dismissal of the case and it does not
determine how much money, if any, the trustee will pay to
creditors. ,

Collectién of Discharged Debts Prohibited

The discharge prohibits any attempt to collect from the
debtor a debt that has been discharged. For example, a creditor
is not permitted to contact a debtor by mail, phone, or other-
wise, to file or continue a lawsuit, to attach wages or other
property, or to take any other action to collect a discharged
debt from the debtor. [In a case involving community property:]
[There are also special rules that protect certain community
property owned by the debtor’s spouse, even if that spouse did
not file a bankruptcy case.] A creditor who violates this order
can be required to pay damages and attorney’s fees to the debtor.

However, a creditor may have the right to enforce a wvalid
lien, such as a mortgage or security interest, against the
debtor’s property after the bankruptcy, if that lien was not
avoided or eliminated in the bankruptcy case. Also, a debtor may
voluntarily pay any debt that has been discharged.

Debts that are Digcharged

The chapter 7 discharge order eliminates a debtor’s legal
obligation to pay a debt that is discharged. Most, but not all,
types of debts are discharged if the debt existed on the date the
bankruptcy case was filed. (If this case was begun under a
different chapter of the Bankruptcy Code and converted to chapter
7, the discharge applies to debts that existed on the date the
bankruptcy case was converted.) Some of the common types of
debts that are not discharged in a chapter 7 bankruptcy case are:

a. Debts for most taxes;

b. Debts that are in the nature of alimony, maintenance, or
support;

c. Debts for most student loans;

d. Debts that the bankruptcy court specifically decides,
during the bankruptcy case, are not discharged;

e. Debts for most fines, penalties, forfeitures, or criminal
restitution obligations;

f. Debts for personal injuries or death caused by the
debtor’s operation of a motor vehicle while intoxicated;

g. Some debts that were not properly listed by the debtor;




h. Debts for which the debtor has given up the discharge
protections by signing a reaffirmation agreement in compliance
with the Bankruptcy Code requirements for reaffirmation of debts.

This information is only a general summary of the bankruptcy
discharge and there are exceptions to these general rules.  The
law is complicated, so you may want to consult an attorney to
determine the exact effect . of the discharge. in your case.
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COMMITTEE NOTE

\

The discharge order has been simplified by
deleting paragraphs which had detailed some, but not
all, of the effects of the discharge. Formerly
incomplete and, arguably, technically incorrect
material has been replaced with a plain English
explanation of the discharge. This explanation is to
be printed on the reverse of the order, to increase
understanding of the bankruptcy discharge among
creditors and debtors. The bracketed sentence in the
second paragraph should be included when the case
involves community property. :




Form 20A. Notice of Motion or Objection

[Caption as in Form 16A.]

NOTICE OF [MOTION TO ] [OBJECTION TO ]

has filed papers with the court to
[relief sought in motion or objection]. Your rights may be
affected. You should read these papers carefully and discuss
them with your lawyer, if you have one in this bankruptcy case.
(If you do not have a lawyer, you may w1sh to consult one. )

If you do not want the ‘court to [rellef sought in motion or
objection], or if you want the court to consider your views on
the [motion] [objectlon], thenﬂby gdatez you or your lawyer
must : ‘ ‘ ‘ '

[File with the court a writt
court has ordered an answer, an answer explalnlng your . p081t10n},
and mail a copy to

{movant’s attorney’s name and address}

{names and addresses of others to be served}
If you mail your {request} {answer} to the court for filing, you
must mail it early enough so the court will receive it by the
date stated above.]
[Attend the hearing scheduled to be held on (date) , (year),

at a.m./p.m. in Courtroom , United States
Bankruptcy Court, {address}.

[Other steps required to oppose a motion or objection under local
rule or court order.]

If you or your lawyer do not take these steps, the court may
decide that you do not oppose the relief sought in the motion or
objection and may enter an order granting that relief.

Date: Signature:
Name:
Business Address:
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Form 20B. Notice of Objection to Claim

[Caption as in Form 16A.]

NOTICE OF OBJECTION TO CLAIM

has filed an objection to your claim in this
bankruptcy case. Your claim may be reduced, modified, or
eliminated. You should read these papers carefully and discuss
them with your lawyer, if. yocu have one.

If you do not want the court to eliminate or change your
claim, or if you want the cocurt to consider your views on the
objection, then by (date) , you or your lawyer must:

{If required by local rule or court order.} [Flle with the court
a written response to the objection, explalnlng your pos1tlon,
and mail a copy to : :

{objector s attorney ‘s name and address}
{names and addresses of others to be served}

If you mail your response to the court for filing, you must mail
it early enough so that the court will receive it by the date
stated above.] :

Attend the hearing on the objection, scheduled,to be held on
(date) , (year), at a.m./p.m. in Courtroom .., United
States Bankruptcy Court, {address}. M- :

If you or your attorney do not take theseksteps‘the‘court
may decide that you do not oppose the .objection. to your'claim.

Date: Signature:

Name: ;
Business Address:



COMMITTEE NOTE

These forms are new. They are intended to provide

uniform, plain English explanations to parties
regarding what they must do to respond in certain
contested matters which occur frequently in consumer
bankruptcy cases. Such explanations have been given
better in some courts than in others. The forms are
intended to make bankruptcy proceedings more fair,
equitable, and efficient, by aiding parties, who
sometimes do not have counsel, in understanding the
applicable: rules. These forms also will ensure that -
bankruptcy proceedings comply with the principles of
due process, which require understandable notice of
procedures that must be followed. Memphis Light, Gas
and Water Division V. Craft, 436 U.S.:.1 (1978); Finberg
v. Sullivan, 634 F.2d 50 (3rd Cir. 1980) (en banc). It
is hoped that  use of these forms also will:decrease the
number of 1nqu1r1es to bankruptcy clerks’ offlces.

Form 20A‘should bewused upon the,flllng ofma
motion to dismiss or convert a case, a motion to modify
a chapter 12 or chapter 13 plan, a motion for rellef
from ‘the automatlc stay, an objection to exemptrons, or
an objection' to confirmation of a. chapter 12 or chapter
13 plan. Form 20B should be used when there‘ls an
objectlon to a clalm.

ok
‘1‘;\“ b

These forms are not 1ntended to dictate the
specific procedures to be used by different bankruptcy
courts. The forms contain optional language that can
be used. or,adapted, depending on local procedures.
Slmllarly, the signature line will be adapted to
identify the actual sender of the notice in each
circumstance. All adaptations of the form should carry
out the intent to give notice of applicable procedures
in easily understood language.

The forms also contain a notice to assist persons
with disabilities in obtaining information about how to
gain access to the court.

Iy
b
[
i;m

)

a—

]

.

]

f

]

I I

f




gl SRR, [ e R T T W ey Tl

™

T

3

&3

(s T

&

3}

£
@

1 T3

3

L A

r

VA /z)qmdalﬂfm 1T

[AO Letterhead]

(Date)

MEMORANDUM TO: JUDGES, UNITED STATES COURTS OF APPEAL
JUDGES, UNITED STATES DISTRICT COURTS
JUDGES, UNITED STATES BANKRUPTCY COURTS
CIRCUIT EXECUTIVES

SUBJECT: Uniform Numbering System for Local Bankruptcy Rules
(ACTION REQUIRED)

ACTION DUE DATE: April 15, 1997

Federal Rule of Bankruptcy Procedure 9029 as amended December 1, 1995, requires
that local bankruptcy rules conform to a uniform numbering system prescribed by the Judicial
Conference of the United States. The Judicial Conference on March 12, 1996, adopted a
resolution prescribing a numbering system for local rules of court (including bankruptcy local
rules) that corresponds with the relevant Federal Rules of Practice and Procedure. The
attached uniform numbering system for local bankruptcy rules is intended to assist and guide
courts in the renumbering process.

Uniform numbering based on the numbers used in the Federal Rules of Bankruptcy
Procedure will make it easier for attorneys or parties to search for relevant local rules. The
attached material will be especially helpful in renumbering those local rules that do not
correspond to any specific Federal Rule of Bankruptcy Procedure. The cross-references listed
in the column labeled "See Also LBR" are intended to assist in locating other topics or local
rules related to the rule that is the starting point. An alphabetical listing is attached also.

Local courts are free to use as local rule numbers any relevant numbers in the Federal
Rules of Bankruptcy Procedure, regardless of whether they appear in the attached material.
Courts also may add other numbers to the system and may provide further cross-references for
the convenience of practitioners. Courts should use the attached numbering system as a
helpful template or suggested method for numbering local rules, but need not follow it rigidly.

Description of the Suggested Numbering System

The uniform numbering system for local bankruptcy rules consists of a four-digit
national rule number, a dash, and a fifth digit, starting with 1. For instance, local rules
relating to chapter 13 trustees are assigned the uniform number 2015-5 and local rules relating
to United States trustees are assigned the uniform number 2020-1.



Uniform Local Bankruptcy Rule Numbering 2

Local rule topics for which there is no related national rule have been assigned to the
part of the national rules to which each topic is most closely related. These topics are
assigned available, unused numbers within the part, starting with 1070, 2070, etc. For
example, rules related to attorney admission and discipline are assigned to uniform numbers
2090-1 and 2090-2. ‘

| Converting to Uniform Numbering

The existence of a uniform local rule number should not be interpreted as a
recommendation that any district needs a local rule on the topic. The numbering system was
derived from a review of existing local rules and represents the subjects on which bankruptcy
courts actually have local rules. Some courts have few rules; others many. No court has a
rule on every topic for which a uniform number has been assigned.

Likewise, many national rules address matters about which there is no apparent need
for local rules. Accordingly, users may perceive "gaps" in the numbering system, where there
is no uniform local rule number assigned to a national rule. This exclusion of various
national rules from the uniform local rule numbering system is deliberate, but is not intended
to preclude a district from prescribing a local rule using one or more numbers not found in
the attached material. Practitioners and other researchers will beneﬁt most, however, when a
court uses both the uniform number and the topic name in the attached material, as that will
permit searching both by number and by topic.

A deadline of April 15. 1997, has been set for local courts to implement the new
system. Questions about the uniform numbering system for local bankruptcy rules should be
addressed to Patricia S. Channon, senior attorney in the Bankruptcy Judges Division, at
telephone: (202) 273-1908.

Leonidas Ralph Mecham
Director

Attachments

cc: Clerks, United States Courts of Appeal
Clerks, United States District Courts
Clerks, United States Bankruptcy Courts
Bankruptcy Administrators
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RULE 2014 - EMPLOYMENT OF PERSONS
PURSUANT TO § 327, § 1103, OR § 1104

(a) Motion for an Order of Employment. An order approving employment
pursuant to § 327, § 1103, or § 1104 of the Code shall be made [in accordance with Rule
9014] only on motion of the trustee, debtor in possession or committee. The motion shall

be filed and transmitted to the United States trustee, unless the case is a Chapter 9

municipality case, and served on the creditors included on the list filed pursuant to Rule
1007(d), any committees which have been appointed, the debtor and trustee, if one has
been appointed, and on such other entities as the court may direct. The motion shall
state the specific facts showing the necessity for the employment, the name of the person
to be employed, the reasons for the selection, the professional services to be rendered, any
proposed arrangement for compensation, and, to the best of the movant’s knowledge that
the person to be employed (1) is not a creditor, or an equity security holder of the debtor;
(2) is not and was not an investment banker for any outstanding security of the debtor;
(3) has not been, within three years before the date of the filing of the petition, an
investment banker for a security of the debtor, or an attorney for such an investment
banker in connection with the offer, sale, or issuance of a security of the debtor; (4) is not
and was not, within two years before the date of the filing of the petition, a director,
officer, or employee of the debtor or of an investment banker specified above; (5) is not an
insider of the debtor as that term is defined in the Bankruptey Code; and (6) that there is
no substantial risk that the person’s representation will be materially and adversely

affected by the person’s own interests or duties to another client, former client, or third
person.

AFFQF4D1
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aQ Hearing. The court may authorize employment or commence a
hearing on a motion for authorization to employ no earlier than 10 days after service of
the motion. |

(4] Notice. Notice of the time to object to continued employment 1and of
any hearing on a motion for authorization to employ or objection to continued
employment shall be given in accordance with Rule 2002.

i

3) Termination of Employment. If the court declines to contiﬂ{ue the

t

employment of the professional, the court shall also make such further orders as are
appropriate concerning compensation and sanctions. ;:

(b) Verified Statement of Professional. The motion shall be accompar’ﬁed by a
verified statement of the person to be employed stating that the person (1) is not:a
creditor, or an equity security holder of the debtor; (2) is not and was not an invelistment
banker for any outstanding security of the debtor; (3) has not been, within three y ; ears

before the date of the filing of the petition, an investment banker for a security of’ the

debtor, or an attorney for such an investment banker in connection with the offexl':, sale, or
issuance of a security of the debtor; (4) is not and was not, within two years befOI‘ie the
date of the filing of the petition, a director, officer, or employee of the debtor or olf;ag
investment banker specified above; (5) is not an insider of the debtor as that term is
defined in the Bankruptcy Code; and (6) there is no substantial risk that the person’s
representation will be materially and adversely affected by the person’s own intepém
duties to another client, former client, or third person. The verified statement shall_;_also
include, to the extent reasonably necessary to determine whether the person has }QL
represents an adverse interest, the following information: (1) the person’s persortl._al,
business or professional relationships with (A) the debtor, (B) the directors, ofﬁcérs,
employees and owners of a debtor entity, (C) secured and unsecured creditors of ‘gilrle
debtor, and (D) parties having contractual relationships with the debtor; (2) the D erson’s

duties to another current client, former client, or third person which might affect the

2 ‘ AFFOF4D1
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quality or extent of the person’s representation; (3) compensation paid or agreed to be
paid, if such payment or agreement was made after one year before the date of the filing

of the petition, for services rendered or to be rendered in contemplation of or in
connection with the case and the source of such compensation; and (4) whether the

person has shared or agreed to share the compensation with any other person and, if so,

the particulars of any such sharing or agreement to share other than the details of any
agreement for the sharing of the compensation with a member or regular associate of the
partnership, corporation or person.

(c) Supplemental Verified Statement. A supplemental verified statement
shall be filed and transmitted to the United States trustee, unless the case is a Chapter 9
municipality case, and served on the creditors on the list filed pursuant to Rule 1007(d),
any committees which have been appointed, the debtor and the trustee, if one has been
appointed, and on such other entities as the court may direct, within 15 days after the
person learns of or discovers any matter that is required to be disclosed undér this rule,
which has not been disclosed previously in the initial or any supplemental verified

statement.

(d) Services Rendered by Member or Associate of Firm of Employed

Professional. If a pértnership, corporation or named person is employed, any partner,
member, or regular associate of the partnership, corporation, or named person may act as
the person so employed, without further order of the court.

3 AFFOF4D1
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COPIES TO:

ATTORNEY AT Law
SUITE 750
ATLANTA FinNanciarL CENTER
3343 PEAcHTREE Roap, N.E.
ATLANTA, GEORQIA 30326

February 12, 1996

Gerald K. Smith, Esq.

Lewis & Roca LLP ;
40 N. Central Avenue, #1800 |
Phoenix, Arizona 85004-4429 ‘

RE:

Dear Jerry:

ABA Professional Ethics in Bankruptcy Cases Subcommittee

I have received and reviewed the proposed amendments to Rules 2014 and 2002, and the
comments of other members of the Subcommittee forwarded with your correspondence of J anué;lry
|

29, 1996.

1

Although the rules, which are subject to amendment, are primarily aimed at attorneys for the
debtor-in-possession and committees, and our practice normally involves secured creditors a‘.“nd

creditors, there is some interdisciplinary effect.

Procedurally, the following comments:

€y

2

3

|
I concur with Mickey Sheinfeld about reference to service in accordance with Rule
9014, which I think has been resolved by the proposed amendment to Rule 2002?.3

The 2014(a)(3) provision seems to be almost punitive in nature and invites furtﬁer
disgorgement or denial of fees in addition to Section 328(c) denial of compensation.

I would suggest in 2014(a)(1) that the term “interim” be inserted and that the
procedure be revised to allow interim or temporary employment until such time as a
hearing after notice can be held on the issue of authorization of employment in order
to allow for the following:

(A)  Representation of the debtors-in-possession without a great deal of risk
between the time a petition is filed and a hearing is held and the order
authorizing employment has been entered,

PHONE (404) 266-9961
FAX (404) 231-4192
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Gerald K. Smith, Esq.
Lewis & Roca LLP
February 12, 1996

(B) Allowing a court to award compensation in quantum meruit for a firm
ultimately determined not to qualify or to be not disinterested afier a hearing
and prior to an entry of an order for full-time employment; and

(C)  Allowing some certainty and authority for dealing with counsel for the debtor
by secured creditors, lenders, lessors and others represented by counsel in
order to have at least have some prima facie authority and binding effect until
formally appointed.

From a substantive point of view, I concur with the concerns expressed about the deletion
from 2014 of a reference to “the person’s connections with the debtor, creditor, any party in interest,
their respective attorneys and accountants, the United States Trustee, or any person employed in the
office of the United States Trustee.” Although the reference in the earlier Rule was vague and
indefinite, my suggestion is to consider the inclusion of “personal, business, or professional
relationship” with the same entities. This would allow creditors, secured creditors, attorneys for
landlords, and other parties in interest to determine lack of true disinterestedness and the existence
of material or adverse interest which would disqualify an applicant early in a case or would cause
disqualification of an applicant later in the case.

With all that said, the amendments to the Rules would appear to be an improvement both
procedurally and substantively, but, like sausage, you will probably need substantial input to analyze
the proposed amendments from various angles in order to catch all the potential flaws and
controversies.

Best personal regards.

JCF:cmyj
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SHEINFELD, MALEY & KAY
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

{1002

201 CONGRFSS AVE , SUITE 1400 1 QU1 FANNIN, SUITE 3700 1 700 PACIFIC AVE., SUITE <400
AUSTIN, TEXAS 78701 HOUSTON. TEXAS 77002‘6796 DALLAS. TENAS ?7520L-1€t18 ...

3141 5B3-0700
{713) 656-8881 FAX (21 4) 963-11686
FAX (713) 858-0758

(wt2vava-a881t
FAR (D1 21474 2337

Mitchell A. Scider
Direct Dial: (713)754-6260

January 3, 1996

VIA FAX (602) 262-5747

Gerald K. Smith, Esq. ,
Lewis and Roca LLP '

40 North Central Avenue
Phoenix, Arizona 85004-4429

Susan M. Freeman, sq.
Lewis and Roca LLP

40 North Central Avenue
Phoenix, Arizona 85004-4429

RE: ABA Ethics Committee

Dear Jerry and Susan:

1 apologize for not responding to your request SOONCT. 1 hope that my comments are not too
late, if they are otherwise useful.

My first copcern with the proposed revision of Rule 2014 is that it invites litigation over
rctention decisions. Tf Rule 9014 applics to employment, 1t is not difficult to imagine some parties
insisting that they must have discovery in conncction with the retention hearing and thereby delay
the case at a critical stage. Additionally, some parties mi ght use the employment process as leverage
for advancement of their intcrests. For example, a lender might bring an objcction to debtor’s
chosen counsel into nepotiations of a cash collateral order.

My second concern is that the disclosure that would be made under section (b) allows the
professional (at least lawycrs) to limit disclosure to economic relationships recognized under state
law as creating obligations for the applicant. This standard for disclosure appcars more concrete than
the preseat “connections”™. My own view, and I am sure | am in the minority, is that the present
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Gerald K. Smith, Esq. -2- January 3, 1996

Susan M. Freeman, Esq.

ections” be disclosed, is hetter because it requires
ditors to jeopardize the loyalty of the applicant.
debtor’s counsel to disclose that her husband is

abstract requirement of Rule 2014 that “conn
disclosure of relationships which may appear (o cic
I am not sure the proposed revision would require
a director of the debtor’s lender.

T would suggest that subsection (a) be modified to stay any discovery until the 30th day of
the case, allow for entry of a preliminary retention order with final consideration at the hearing on
the first fee application, and requirc any objcction to the retention arising from the disclosed
relationships to be brought at the time of the final hearing on retention. T would also suggest that L
subsection (2)(6) be modified to require the moving person (o represent that “there is no substantial
risk that the person’s representation will be materially and adversely affected by the person’s
conncctions with the debtor, creditors, any other party in interest, their respeclive attorneys and
acconntants” etc. 1 would also suggest the same type of modification to the requirements of the
verified statement under subsection (b)(1). If Rule 9014 is 10 be modified, an effort should be made
for amendment of section 328 (it seems the logical place) to provide a safe harbor for fees and
expenses incurred while working upder a retention order entered upon full disclosure.

Again, T apologize for not sending thesc idcas to you sooner. Please accept my best wishes
for a healthy and happy new year.

Sincerely,

Mitchell A. Seider

cc:  Myron M. Sheinfeld (Firm)

0005913.01



SHEINFELD, MALEY & KAY
4 BROFESSIONAL GCOAPORATION
ATTORNEYS AT LAW

20t CONGRESS AVE.. SUITE 1 100 101 FAHHIN. SUITE 3700 | 700 PACIFIC AVE,, SUITE 4300
AUSTIN, TEXAL 78781 HOUSTON, TEXAS 77002-6796 CALLAS. TEXRAS 75201-4G18
(51Z)ard-annl 1211 953:-0700
FAX LG 1 2) 474 2537 (743) 655-8881 FAX(A14) 6821185

FAX (713) 9209786

Myron M. Sheiofeld
Ditcct Dial, (713) 754-6261

January 5, 1996

VIA FAX: (602) 262-5747
Gerald K. Smith, Bsq.

Susan M. Freeman, Esq.
Lewis and Roca LLP

40 Narth Central Avenus
Phoenix, Arizona 85004-4429

RE: ABA Fthics Commitiee

Dear Gerry and Suyan:

Mindful of the fact that Mitch has written on January 3, 1996, T am supplementing his
cormments with my own in connection with the proposed draft Rule 2014,

| am concerned about the reference in an order approving cmployment being made in
accordance with Rule 9014. s the service of Rule 9014 consistent with the service which is
proposed in the revised Rule 2014? Is Rule 9014 service consistent with Rule 2002 service? /
Service under Rule 9014 is in the manncr provided for service of a summons and complaint by
Rule 7004. Tt would scem that an appropriate amendment of Rule 2002, as you suggest, can
accomplish the necessary notice. Accordingly, I do not understand the necessity for a reference
to Rule 9014 in Rule 2014.

I question whether “professionals”™ as used in the suggested draft is adequate. Tam
inclined to believe thut employment of “attorneys, accountants, appraisers, auctioneers or other
professionals” would be a better deseription thau the generic term “professionals”.

In comnection with the provisions dealing with Supplemental Verified Statement, I /

suggest that the consequence of failure v file « supplemental verificd statement should be set
forth.

00606029.01
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Gerald K. Smith, Esq.
Susan M. Freeman, Esqg.
January 5, 1996

Page 2

I wonder whether there should be a requirement that the Supplemental Verified Statement
be served on other entities us the court may direct, as you have provided in subparagraph (a).

As to the Klausner material, I think this can be readily adapted to a presentation at the
spring ineeting. Ttis my belief that some of the material is extremely useful: (1) the discussion
in connection with an attorney for a debtor-in-possession having a duty to creditors 1s appealing;
and (2) representation of a deblor creating inherent contllict is contemporary.

I am not too keen on the conflict hypothetical approach.

During the Texas Bankrupicy Conference, we had meaningful discussions about some of
the issues sct torth in Klausner’s material. ‘The discussions brought excellent reviews and
commentary from the audience. Those areas of discussion dealt with the role of the attorney for
the debtor-in-possession, multi-debtor representation as creating a conflict, the duty of
disclosure, and thc obligation to continually supplement that disclosurc.

I think ethical issues concerning the proposed purchase of assets and the plan of
reorgunization are equally suscupublu to & good pam,l dlswsswn

Aslt undcrstand your thinking, you wish to create a joint program at a luncheon whlch
w111 involve participation by both conmnttccs lam m favor.

Theie is a Conflicts of Inter est T‘asl». Foree of th: ABA Business Section which was
created to address conflict of interest issues in law practice. Theytasl\ force prepared a
memorandumn with forms. Some of the malerial is excellent and could provide & framework for
discussion if we do a program with the Task Foree on Flhlca and the Economics of Chapler 11
practice. You may have that matenal If you do, not please let me know, and I will Shlp itto

you.
I hope 1996 is happy and heathy for both of you and ycﬁ;r families.

MMS/jmw
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LEWIS Memorandum August 23, 1995 (/Q

LAWYERS

To From Phoenix

Gerald K. Smith Susan M. Freem@/v\
Re: Rules Committee - Interim Employment

You asked for my further thoughts on the draft Restatement of the
Law Governing Lawyers and case law on the ability of a bankruptcy court to

compensate counsel never authorized to be employed vis-a-vis the ABA’s
proposed Bankruptcy Rules 2014 and 2016.

I am attaching a copy of draft Restatement section 201 with its
commentary. Note in partlcular Comment c(iv). It indicates that the propriety
of the lawyer’s action in connection with conflicts of interest should be,
determined based only on facts and circumstances the lawyer knew or should
have known at the time of undertaking or continuing a representation. The
comment states that the. lawyer s action should not be evaluated in light of
information that only became known later and that could not reasonably have
been anticipated. I think application of that standard would be appropriate for
courts exercising discretion under Bankruptcy Code § 328(c) in decldlng whether
to deny compensation to a professmnal if at any' time during the professional’s
employment, the professional is not a disinterested person or represent or holds
an adverse interest. The ABA’ ‘draft Rules 2014 and 2016 would apply the same
objective standard for authorlzlng compensatlon v

. i
I ““ . . B u f

The 1mportance of an interim. employment rule is underscored by
cases like In re’ ‘Weibel, 176 B.R! 209 (9th Cir. BAP 1994) holding that even
useful and necessary services by lawyers acting on behalf of a debtor in
possession cannot be compensated on a quantum meruit basis if there was never
an order authorizing employment. A recent Ninth Circuit case is in accord, In re
Occidental Financial Group, Inc., 40 F.3d 1059 (9th Cir. 1994). When an order
has been entered approving. counsel’s employment and the court later learns the
professional is not disinterested or holds or represents an adverse interest, courts
repeatedly have exercised dlscretlon to decide whether or not to deny
compensation, even if d1s1nterestedness was absent from the beginning. In some
cases all compensation is depled E‘g In re Prznce, 40 F.3d 356 (11th Cir. 1994);
Rome v. Braunstein, 19 F.3d 54 (lst Cir. 1994); In re. Haldeman Pipe & Supply
Co., 417 F.2d 1302 (9th Cir. 1969). In other cases courts have not required total
dlsgorgement E.g. Grey v. English, 30 F.3d 1319 (10th Cir, 1994) ($91,576 fees
disallowed as sanction, roughly 20% of total fees sought $375,146 fees allowed;
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Memorandum August 23, 1995 Page 2
LEWIS
AND
ROCA
__Lr
LAWYERS
Phoenix

counsel also required to pay $28,977 expenses in replacing trustee); In re
Anderson, 936 F.2d 199 (5th Cir. 1991) ($82,500 allowed; $318,830 sought); In re
Leslie Fay Companies, Inc., 1756 B.R. 525 (Bankr. S.D.N.Y. 1994) (counsel to pay
costs of examiner and committee in dealing with disinterestedness issues,
including $80,000 examiner’s professional fees); In re Rusty Jones, Inc., 134 B.R.
321 (Bankr. N.D. Ill. 1991) (60% reduction in requested fees); In re Al Gelato
Continental Desserts, Inc., 99 B.R. 404 (Bankr. N.D. Ill. 1989) (10% reduction in
fees); In re Kendavis Industries International, Inc., 91 B.R. 742 (Bankr. N.D. Tex.

1988) (50% reduction in fees).

The Federated case I previously cited to you is a bit of an anomaly. In
re Federated Department Stores, Inc., 44 F.3d 1310 (6th Cir. 1994). The court
effectively held that the bankruptcy court could not have entered a valid order
authorizing employment of the professional since the professional was
indisputably on the checklist of per se disqualified parties under Bankruptcy
Code § 101(14) (defining disinterestedness). The court recognized the inequity
of denying compensation to a professional providing a valuable service in
reliance on a bankruptcy court order, and authorized compensation earned prior
to the date the circuit court unequivocally held that a person like the Federated
professional could not be employed. Federated is similar to other cases in
authorizing some compensation on an equitable basis for an attorney that was
employed in the first place. It appears to say, however, that if a professional is
indisputably not disinterested, so the court and professional clearly know the
employment order was invalid, the professional cannot blithely assume he has
gotten away with something (at least if an appeal is taken). I don’t think the
case is inconsistent with the ABA draft Rules 2014 and 2016. If the professional
knew he was on the per se list of disqualified parties, he could not rely on an
interim employment order. He would not meet the objective of standard for good
faith belief in employability under the draft ABA Rule or under draft
Restatement Section 201 Comment c.

SMF

SMF:mhm
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[explain the source, amount, and terms of any such
arrangement].

- -

13. There is no agreement of any nature, other than

the partnership agreement of [firm] as to the sharing of

any compensation to be paid to [firm], except

14. No attorney in the firm has any other connecticn
with the debtor, crediters, United States Trustee or any

employee of that office, or any other parties in

interest, ‘except .

15. No attorney in the firm has any other interest,

direct or indirect, which may be affected by the proposed

representation, except .

{Where appropriate, the attorney may state the nature
and scope of the ingquiry upon which the declaration

statements are made. Any pertinent information which

counsel believes will sﬁtisfy any concerns of
disqualification also may be included.]
I declare under penalty of berjury under the

laws of the United States of America that the foregoing

js true and correct. Executed on [date].

Signature
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unrelated to the debtor or the estate, except

[describe 6r:attach any waivers of conflicts obtained
from such clients].

10‘ No attbfﬁey in the firm has previously
rep*esented a CIEdltOI, holder of § percent or more of
any equity secﬁr;tzes of a debto: hav;ng 300 or more
equity securlty holders, equzty security holder of any
other debtor, general partner, lessor, lessee, party to
an executory contract, or person who is otherwise adverse
or potentially ;dférse to the debtor or the estate, on
any matte; substantially related to the bankruptcy case,

except [describe or attach any waivers of

conflicts obtained frcm such former clients].
11. No attorney in the firm represents an insider of
the debtor or the debtor’s parent, subsidiary, or other

affiliate, except [if any such representation,

describe that client's relationship with the debtor,
including intercompany claims, asset transfers,
overlapping creditors, creditor guaranties and -
subordination agreements, jointiy-qyped assets, shared
officers, directors or ownérsj.

12. No attorney in the firm has been paid fees
prepetition or holds a security interest, guarantee or
other assurance of compensation for services performed

and to be performed in the case, except

AFFOOSSE



5. No attorney in the firm is in control of the
destor or is a relative of a general partner, director,

officer or person in control of the debtor, except

-
e ————————

6. No attorney in the firm is a general or limited
partner of a partnership in which the debtor is also a

general or limited partner, except .

7. No attorney in the firm is or has served as an
officer, cirector, or employeé of a financial advisor
which has-been engaged by the debtor in connection with
the offer, sale, or issuance of a security of the debtor

within two years before the filing of the petition,

except .

8. No attorney in the firm has represented a
financial advisor of the debtor in connection with the
offer, sale, or issuance of a security of the debtor

within three years before the £iling of the petition,

except .

9. No attorney in the firm presently represents a

creditor, holder of 5 percent or more of any equity

securities of a debtor having 300 or more equity security

holders, equity security holder of any other debtor,
general partner, lessor, lessee, party to an executory
contract of the debtor, or perscn otherwise adverse or
potentially adverse to the debtor or estate, on any
matter, whether such representation is related or

2
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[CAPTION AS IN FORM NO. 1]

[Attorney], a partner in [firm], submits the

following statement in compliance with 11 U.S.C.
§ § 328(a) and 329(a) and Bankruptcy Rules 2014 and 2016.

1. [Firm] represented the debior duziné the past
year in {describe generally]. In connection with that
representation, [describe when services were rendered and
when paym;nt was ;eceivéd], |

2. [Firm] bolds a retainer balance of $ in
connection with the prior representation/or is owed

S for these prepetition services, and holds a

guarantee by __+ Who is related to the
debtor as . or holds a security interest
in which is owned by .
cbtained on . .

3. No attorney in [firm] holds a direct or indirect
equity interest in the debtor [including stock, stock
warrants, a partnership interest in a debtor partnership]

or has a right to acquire such an interest, except

4. No attorney in the firm is or has served as an
officer, director or employee of the debtor within two

years before the petition filing, except .

AFFO0SSE



PROPOSED AMENDMENT TO BANRKRUPTCY RULZ 2016

(c) If an attorney’s employment is terminated, the
court shall nevertheless determine compensation for
services and reimbursement of expenses from the estate
under otherwise applicable standards, provided the
attorney declaration accompanying the application for
employment and any supplemental attorney declaration
were filed by the attorney with the good faith belief,
formed aSter inquiry appropriate to the circumstances of
the case, that he disclosed all material facés and met

all reguirements for representation of the debtor in

pcssessicn or trustee. Termination of the attorney’s

1]

v~
-

lovmen< does not mean an attorney declaration was not

o]
- -

filed in good faith.
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filing. Any bar date for ocbjections to further
employment shall be set not less than 20 days after
service of the notice, and shall provide that the court
will set a hearing to comnsider any timely objections.
(f)‘ Supplemental Attorney Declaration. A
supclemental attorney declaration shall be filed within
15 day;‘after the occurrence of any event, or the
discovery of anf fact, which is subject to disclosure
purguant to subsectioné (a) and (c) of this rule. Such
supplemeﬂ%al verified statement shall be served on the
parties listed in subsection (e) and such other parties

in interest as the court may direct.

AWWO01908



(d) Initial Employment. The court shall evaluate
the disclosures pursuant to subsecticn (c), which may or
may not be indicia of disqualification. It may approve
employment of counsel for a debtor in possession or
trustee on an interim basis, without notice and a
hearing.

(e} Continued Employment. The court may authorize
continued employment by counsel for a debtor in
possession or trustee after notice and a hearing. The
attorney ‘shall serve on the cormittee of unsecured
creditors, if appointed, any other committees appointed
in the case, the creditors on the list required by rule
1007(d), the United States trustee, any trustee appointed
in the case, and such other parties in interests as the
court ﬁay direct:

(1) the application to approve employment;
(2) the attorney declaration;
{3) the initial employment order; and
(4) either a notice of a hearing on further
employment, or a notic; of a date by which
objections to further employment shéll be
filed and served on interim ccunsel; as the
court directs.
Any hearing on continued employment shall be set not less
than 20 days after notice of the hearing is served, and
shall take place within 45 days of the application
4
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lessor, lessee, party to an executory contract, or person
who is otherwise adverse or potentially adverse to the
debtor or the estate, on any matter substantially related
to the‘bankruptéy case, describing or attaching any.
waivers of conflicts obtained from such former clients;

11. represents an affiliate or insider of the
debtor, describing the affiliate’s or insider’s
relationship with the debtor, including.intercompany
claims, asset transfers, overlapping creditors, creditor
gua:antié% and subordination agreements, jointly-owned-
assets, shared officers, directors or ownersj

12. has been paid fees prepetition or holds a
security interest, guarantee or other assurance‘of
ion for services performed and to be performed

ccmpensatl

in the case, with an explanaticn of the source, amount,

ard-+terms of any such arrangement;

13. has any agreement oT understanding with

anyone else for sharing compensation for services
rendered in or in connection with the case, describing
the particulars of any arrangement’oihe: than those
within the attorney’s own firm;

14. has any other connection with the debtor,
creditors, United States Trustee or any employee of that
office, or any other parties in interest; and

15. has any other interest, direct or indirect,
which may be affected by the ‘proposed representation.

3
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6. is a general or limited partner of a
parznership in which the debtor is also a general or
limited paztner;

7. is or has served as an officer, director,
or employee of a financial adfisor thch has been engaged
by the debtor in connection with the offer, sale, or
issuance of a security of tﬁé debtor within two years
befcre the £iling of the getiticn;

8. has represenfed a financial advisor of the
dekzor in/connection Qith the offer, sale, or issuance of
a security of the debtor within th:ee‘years before the
filing of the pgtition;

S. presently represents a creditor, holder of
5 percent cr more of any equity securitieé of a debtor
having 300 or more eguity security holders, equity
secuzity holder of any other debtor, general partner,

lessor, lessee, party to an executory contract of the
dettor, or person otherwise adverse or potentially
adverse to the debtor or the estate, on any matter
whether such representation is related or unrelated to
the debtor or the estate, describing or attaching any
waivers of conflicts obtained from such clients;

10. previously represented a creditor, holder
of 5 percent or more of any equity securities of a debtor
having 300 or more equity security holders, equity
security holder of any other debtor, general partner,

2
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PROPOSED AMENDMENT TO BANRRUPTCY RULE 2014

(¢) Attorney Declaration. The attorney declaration

ec
o

ecuired by subsection (a) of this rule shall disclose
all connections of the attorney or his firm with the
debtor, credltors, or any other partles in ;nterest,
whether or not such connect;ons would constitute a basis
for disgualification, anludzng wherher the attorney, the
at-orney’s firm or any other attorney zn the flrm.

I. represented the debtor wlthzn one year of

the petition filing, znclud;ng a descrlpt;on of the

services, and dates perforned and pa;d,

2. is a credltor of the debtor, including by
reason of unpaid fees for prepet;tzon serv;ces, and the
amcunt, secur;ty held, and other partxculars of any such
claim;‘ | |

3. holds any direct or indirect eguity
in-erest in the debtor, 1nclud;ng stock, stock warrants,

a partnership interest in a debtor partnership or right

to acguire such an interest; -

4. is or has served as an cofficer, director or

employee of the debtor within two years before the

petition f£iling;
5. is in control of the debtor or is a

relative of a general partner, director, officer or

person in control of the debtor;

AWWO0190B
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CHAMBERS OF SAMUEL L. BUFFORD

CENTRAL DISTRICT OF CALIFORNIA
ROYBAL BUILDING
255 EAST TEMPLE STREET, SUITE 1582
LOS ANGELES, CALIFORNIA 90012
(213) 894-0992

October 11, 1995

-

Professor Kenneth Klee
Harvard Law School

1525 Massachusetts Ave.
Griswold Bldg. Room 308
Cambridge, MA 02138

Re: Bankruptcy Motion Practice

Dear Ken:

BCD reports that you are chairing a subcommittee of the Bankruptcy Rules
Committee relating to motion practice in bankruptcy courts. I am writing to give some
thoughts on what you should look at in this process.

First of all, it is extremely important to remember that bankruptcy motion
practice, like bankruptcy procedure generally, is the tip of the tail of a dog. The tail is federal
district court practice, and the dog is state court practice. Local practices in an area such as
Southern California, to the extent that they are not driven by the federal rules, are dictated by
state court practice, where 95 percent of our lawyers practice exclusively. Most of the
remaining lawyers practice mainly also in the state courts, and only occasionally in federal
courts (including bankruptcy). Only a handful of specialists practice exclusively in federal
courts, and more than half of these practice exclusively in bankruptcy courts.

I think that it is a very bad idea to write bankruptcy rules that make bankruptcy
court practice differ substantially from those courts where the vast majority of lawyers
practice. This would promote the system that we are trying to move away from, where
bankruptcy practice is dominated by specialists, and no other lawyer can obtain justice in a
bankruptcy court.

It appears that one train wreck on the subject of procedures in bankruptcy courts
is now already unavoidable. It now appears likely that we will be required to dismember our
local rules and to scatter their contents in a wide variety of places where they will be difficult
or impossible to find. For example, we now have a single local rule governing motion
practice, with a second rule for emergency motions and a third providing additional

VIR me e i



requirements for relief from stay motions. These rules (and all our other local rules) are based
on the local rules for the district court, which in turn are based on the Los Angeles County
Superior Court local rules. A Iawyer familiar with the state court and district court local
rules can easily find his or her way in our local rules. However, it now appears that we must
change our local rules so that no lawyer who is not a bankruptcy specialist will have any hope
of finding his or her way in our local rules. Apparently, this is water over the dam that cannot
be retrieved.

I am writing to ask that your subcommittee not cause any further train wrecks
on the subject of practice in the bankruptcy courts. Insofar as I can tell, there is no substantial
dissatisfaction with motion procedure in California state and federal district courts. The
procedures in our court largely reflect those procedures. I urge that your subcommittee not
tinker with this system.

Assuming that you leave the overall motion practice system in place, there is
still some substantial good that your subcommittee can do, and I urge that you focus on these
matters. Between the Bankruptcy Code and the Bankruptcy Rules, there is a good bit of
confusion on the subject of what constitutes an “application”, as opposed to a “motion”, and
which applications or motions require “notice and a hearing”, as defined in Bankruptcy Code
§ 102(1). Jack Ayer has published an article detailing the confusion on this subject. If your
subcommittee can make a recommendation to straighten out this mess, you would make a
valuable contribution to bankruptcy procedure

I would be happy to discuss these matters further.

I hope that you are having a good year at Harvard.

Best regards,

7

SAMUEL L. BUFFORD

SLB:gjf

cc: Judge Paul Mannes
Prof. Alan Resnick
M. Frank Szczebak
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ONEe FeDERAL PLaza
New York, NY 10278-0001

CHAMBERS OF
JANE A. RESTANI

JUDGE

November 13, 1995

Honorable Paul Mannes

United States Bankruptcy Court
for the District of Maryland

6500 Cherrywood Lane #385

Greenbelt, Maryland 20770

Re: Civil Rules Committee Meeting
November 9-10, 1995

Dear Judge Mannes:
e S Goas’

The Committee has begun amending Rule 23 on class actions.
It is forwarding its first revision to the Standing Committee for
informational purposes. The Committee voted to omit district
court certification for interlocutory appeal of class
certification decisions. It also voted a preliminary merits test
for certification of (b) (3) classes, a tightening of the
superiority criterion, and one of the factors for (b) (3)
certification will balance public interest and individual benefit
against the burden of litigation. A copy of the reporter’s draft
with the voted on provisions marked is attached.

The 3rd Circuit’s disapproval this year of a settlement
class in In re General Motors Corp., Pick-Up Truck Fuel Tanks
Product Liability Litigation, 55 F. 3d 768-823 has led the
Committee to request the bar to provide a list of factors which,
if applied by the court, could provide some protection against
the perceived evils of settlement classes. I assume the
Committee will likely vote to allow some form of settlement class
procedures. (A settlement class is defined as a class that could
not be certified for adjudication).

Another item of interest to us is the reporter’s more
developed view of Judge Easterbrook’s comment on Rule 73(b)
(related to BR 9015). The reporter’s statement is attached. If
you recall we previously decided not to address this. At least
two people at the meeting said the present rule was a trap. We
may wish to reconsider our approach to consent to bankruptcy
judge jury trials.



Finally, there was a report on H.R. 1058 on securities
litigation, which has passed the House and Senate in different
forms. The best guess is that some version will become law.

John Rabiej’s memo on this and other rules related legislation is
attached.

Very truly yours,
el /12(\ I

( Jane A. Restani ,
Judge

Attachments

cc: Professor Alan N. Resnick
Hofstra University School of Law

Ms. Patricia Channon:
Administrative Office of the U.S. Courts
(Please include this in the agenda book for next meeting).
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Rule 23. Class Actions

(a) pPrerequisites. One or more members of a class may sue or be
sued as representative parties on behalf of all enty if — with

jo £m -

(1) the eiass-is members are so numerous that joinder of all
members is impracticablezi

(2) there are questions of jaw or fact common to the classsi

(3) the—eiatms-er—defenses—of-the—representative—parties—are
typicat- —-of--the-elains--or-defenses the r_gp;e§enta_t_;vg

parties’ positions typify those of the class ; and

(4) the representatlve parties and thelg attorneys will fairly

and adequately discharge the ucia duty to protect_
the 1nterests of the gll_gg;gggg_gg;lgﬂ mel fbers of the

class

(b) iass-—Acttens-—Hatntatnabie when Class Actions May be
Maintained. An action may be maintained certified as a class
action if the prerequisites of subdivision (a) are satisfied,

and in addition:

(1) the prosecutlon of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class whieh that would
establish incompatible standards of conduct for the

party opposing the class, or

(B) adjudications with respect to individual members of
the class whieh that would as a practical matter be
dispositive of the interests of the other members



3

b

30 not parties to the adjudications or substantially [[r‘;
31 impair or impede their ability to protect their Uﬂj
32 interests; or r._.
33 (2) the-party—eppesing—the-ei—ass-has—acted—er-refuaed-to-aet E‘
34 | gt‘eufrds--qarera-l-}y—app}tcabl-e te—-t-he—-c-]:ase--—thereby @
35 maktng-appropr-l-ate f1na1 injunctive or declaratory relief b
36 or—ee-rrespe-neling—-dee-lﬂratery--rehef M_LQQQIQQEL p=
37 with respect to the class as a whole; or D
38 (3) the court finds .(.L)_ that the questions of law or fact ﬁ
39 common to the cer tified cJ,ass members--of-—-the—-el—ass L
M/@//S.af'

40 predominate over an ndiv dua questlons affecttng-e-n-
He e//a/g:/, y- individual

41 claims, tndtthuai--members ;nc;uded in the class action, (ij)
42 ;ssves, I - that _the! e
fedses %

43

-’

ﬁ/’//“ et

art o o o—e—agaihge-Rembers—of-—the : L
44 ,usv/aﬁfw"‘/’ j L. and .LLLL)_ thajfag class action
45 is. superter-te-ether-ave-rl—eb}e--mebheds Decessary for the r
46 [&V/fZIzM Ye[tair and efficient adjudiecation disposition of the "‘7/_: ga », -
47 7’/\/( /orws et controversy. The matters pertinent to the t these findings™ — — e t
48 of suceess include: . A L

O the mepd'fs -
49 0f Azld( }ns(A) the tnterest—oﬁ-membere--ef—-t-he—-e—l-&ss-1.fr-tﬁd—1v-1d-ua-1-1y r
50 (,/éés'guij o centroi:i:tng-—the—-proseeut-m--or-—&ef-ense--ef the
51 &@Uﬂz/\«s‘es bractical ability of individual class me@e:s to
52 5 sufficrent oy ue thej aims without cla e d
53 fo warr et Ly terests in maj ini T
5¢ fle costs abdl Separate actions;

buz(/d,elfbf /.
55 {n\/” (g) the extent and nature of any related 1litigation
56 C/e”// ! // / coneerntng-—the-eentroversy-ai:ready-eoxmeneed-by-er ' i
57 egainst involvj ng _class members of-the-eciass; ik
58 (C) the des:LrabJ.lJ.ty or-undesirabitity of concentrating 2
59 ' the litigation ef--the-eiaims in the partlcular i
60 SN forum; o , ‘

3




(D) the likely d1ff1cu1t1es }tke}y—to-be-—eneountered-in

the-management—of in managing a class actlon that
wnated or significantly reduced 1f the

controversy is adijudicated by other available

(e S the opnortunltv +to settle on a class basis claims
D /500 “that could not be 1jtigated on a class basis or

70 /26 5/06¢€0( could not be‘ l1itigated by [or against?] a class as

Lo ,(jfll/v comprehensive as the settlement class: or

6| (4) the court flnds that permissive joinder should be
77 accomplished ‘bv allow1ncr putative members to elect to be
WTB . included in a class matters perti t _to this
79 i i '

0 A) the nature of t ontrovers th i ught:
Sty ]

"1 tent a ure mbers’ _injuries or
ey 2 iability;: -

LBI C otenti co j jnterest amo :

84 D interes ‘ i ss
iL‘s u ] a - .3 t t.

8L§_} atters in c :

=

T

L 37! E) the ineffici or impracticalit eparate
m&§j " actions to resolve the controversy: O

'3:5:3] (5) the court finds that a class certified under subdivision
s ) = )
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99
100
101
102
103
104
105

106
107
108
109
110
111
112
113
114
115
116
117
118
119

120
121

b ould be Fjoined wi ai or individu
damages that e ertifi s _a ass action
ubdivision (b o) b .

(c) Determination by Order ﬁheﬁhér Class Action to Be Maintained
Certified; Notice and Membership in Class: Judgment; Actions
eonductedr4knﬂﬁ1dﬂar—as;€Sjmﬂrﬂkeeions Hgl;iglg_jﬂggggg_gng
Subclasses.

(1) As—soon4%?1nxxﬂsxxﬂﬂiraftefbthe-cemmeneenentmofﬂaractaen
brought-as-a-eiass—aetten—-the—ceurt-shaii-determ:ne—by
erder-whether-rtzms4a>4xr1xrimnsﬂxusmx¥—-Am—erder—under
thts-subdtvrsten-may-be—condtttenai-—and—may-be-a}tered
or--anended--before-the--decision-on-the-meritss  When

ersons sue o re sued as resentatives of a ss

{B) An order under this subdivision may be [is]
conditional, and may be altered or amended before

-

4

-]

L

T

)




the-decision-on-the-merits final judgment.

(2) (A) When ordering that an action be certified as a class

action under this rule, the court must direct that

appropriate notice be qgiven to the c¢lass. The

notice must concisely and clearly describe the -
ature o e acti the i or issu j
espect to whi ' certifie
right to elect to _be__excluded from a class
certified under subdivision (b)(3), the right to
elect to be included in a class ce ified under
subdivision (b)(4), and the boténfial conseguences
of class membership. [A defendant may be ordered
to advance the expense of“not'ifvinq a_plaintiff
class if, under subdi“lisioﬁn (bY(3)(E), the court

finds a ‘stronqg probability that the plaintiff class

will win on the merits.]

(i) In any class action certified under subdivision

(b)(l) or (2), the court shall direct a means
of notice calculated to reach a sufficient
number of class members to provide effective

opportunity for challenges +to the class

ce:tific‘ation or _representation and for

s ision s ese jves and class

ounsel by o class s

{ii) In‘any class action mainteined certified under
subdivision (b)(3), the court shall direct to
the members of the class the best notice
practicable under the circumstances, including
individual notice to all members who can be
jdentified through reasonable effort[, but

individua otice ma imited to a samplin
of class members if the cost of jndividual

notice is excessive in relation to the

5
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155
156
157
158
159
160
161
162
163
164

165
166
167
168

169

170
171
172
173
174

175
176
177
178
179
180
181

182
183
184
185

enera a ue of individu ers'
claims.] The notice shall advise each member
that {A}--the —eourt-wili--exclude-the-member
from-the—e}ass-if-the-nember-se—requests-by-a
speetfted-q&&te ——H&} 4&mr-ﬂadgmentr—-whether

‘ faverab}e—er-not,4ﬁEEbdﬂxﬂﬁxkr1Hﬂrnum&nxe-who
do-aot-{equest fﬁﬁﬂaﬁﬂxxr-inu}-ee% any member
‘who does not, request exc1u51on may, if the
member de51res,‘enter an appearance through

counsel.

(iii) JIn any .class. action certified under

subdivision (b)(4), the court shall direct a
eans ‘ ice calculated to accomplish the

u oses of ¢ rtification.

(3) Whether or not ﬁavo;ggl n glg .

(A) The judgment in an action maintained certified as a

class action under subdivision (b)(1) or ¢y (2)7
whether--or--net--favorable —-to-—the--ciass; shall
include and describe those whom the court finds to

be members of the class~<i

(B) The judgment in an action mainteined certified as a

class action under subdivision (b)(3)7-whether-or
net--favorable-+to--the--etass; shall include and
specify or describe those to whom the notice
provided in subdivision (c)(2)(a)(ii) was directed,
and who have not requested exclusion, and whom the
court finds to be members of the class=: and

e_ju t i a i ertified s

ion_unde bdivisi u
e _who e to i uded i e as d

who were not earlier dismissed from the class.’
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A

(4) When--apprepriate-—-fAy An action may be brought--or
maintained certified as a class action —

(A) with respect to particular claims, defenses, or

issues; or

(B) a--class--may-be--divided-inte--subclasses-and--eech
:subc}ass-treated-as-a-e&ass7-and-the-provisions-ef
this-ﬁnﬁh&-1ﬂnﬁﬁb~tﬂmﬂr~be-ﬂxxﬁﬂaﬂxn}-ané—-app}ied
acecerdingly by or against multiple classes or

subdivisi .

(d) orders in Conduct of Class Actions. In-the-conduct-of-actions

te-whieh—*ﬂﬁﬁ&ﬂﬂiha-appkées7-the-fxmu*rﬂunr—make-appropriate

_orderse
1) Before determini whet o) i a _class the court
decjide a motio ade by a unde ule 2
56_if the court con es t ision wi omot
fair and efficient adjudication of the controversy and
wi ot cause undue de .
s i ogre u e ders

that:

(A) €} deperminging the course of proceedings or
prescribeing measures to prevent undue repetition
or complication in the presentingation-ef evidence
or argument;

(B) €2} requireing, fer-the-protectien-of to protect the
members of the class or otherwise for the fair
conduct of the action, that notice be-direected to
some or all ef-the members of:

(i) refusal to certify a class:



wem———
I

215 (ii) any step in the action; 7-er-ef U
216 {iii) the proposed extent of the judgment; + or es
‘ ‘w
11
217 (iv) the members' opportunity ef--the--members to Lﬁ
218 signify whether they  consider the %
219 representation fair and adequate, to intervene ﬂj
220 and present claims or defenses, er to
221 otherwise come into the action, or to be
% 222 e uded m or i uded in t :
| 223 (C) ¢3) imposeing conditions on the representative
224 parties, class members, or en intervenors; -
225 (D) €43 requireing that the pleadings be amended to -
226 eliminate therefrem allegations eas--4e about ’@
227 representation of absent persons, and that the b
228 action proceed accordingly; -
. i
i1
229 (E) {5} dealing with similar procedural matters. -
M
230 (3) Fhe--erders An order under subdivision (d)(2) may be |
231 combined with an order under Rule 16+ and may be altered
232 or amended as-may-be-desirable-frem-time-te-time. G
}
233 (e) Dismissal er and Compromise. -
234 (1) Before a certification determination is made under -
235 ivisi ec ve ismiss M
236 ompromis e i s in an L
237 i i i e ue e _as »
238 tatives L
239 {2) An eiass action certified as a class action shall not be 3
240 dismissed or compromised wrthout the approval of the
241 court, and notice of the a proposed dismissal or .
242 compromise shall be given to all members of the class in L
243 such manner as the court directs. {_
. ‘
M
L

]




‘Hﬂ44 (3) A proposal to dismiss ox compromise an action certified as
245 a class action may be referred to a magistrate judge or
dac a person specially appointed for an independent
47 investigation and report to the court on the fairness of
_jas the oposed dismiss mise.

249 the investigation and report _and the fees of a person

50 g_gg_qj._@uy__appszimé@—shall pe paid by the parties as
g, directed by the court. .

T
1 LJIsz (£f) _Appeals. A court of appeals may in its discretion permit an

+ing or denying

4/7//% Vet |

253 appeal from an order of a district court gran

LJE54 a request for class action certification under this rule if
=55 application is made to jt+ within ten days after entry of the
256 order. An appeal does not stay proceedings_in the district
LJiS? . court unless the district judge Or the court of appeals SO

—

orders.
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Rule 73 (Db)

This suggestion arises from a remark made by Judge Easterbrook
during the January, 1995 meeting of the Standing Committee. The
discussion topic was proposed interim rules for jury trials in
bankruptcy courts. He observed that Rule 73(b) is a trap because it
happens that after all original parties have consented to civil
trial before a magistrate judge, a new party is joined and matters
proceed before the magistrate judge without getting the consent of
the new party. He asserts that any resulting judgment is void. And
so the Seventh Circuit rules. See, e.g., Mark I, Inc. v. Gruber,
7th Cir.1994, 38 F.3d 369, resting in Jaliwala v. U.S., C.A.7th,
1991, 945 F.2d 221. (In Brook, Weiner, Sered, Kreger & Weinberg v.
Coreq, Inc., 7th Cir. 1995, 31 Fed.Rules Serv.3d 754, the court
ruled that a successor to a party who consented to a magistrate-
judge trial is bound by the consent.)

This problem could be cured by adding one or two new sentences
at the end of the first paragraph of Rule 73(b). on the theory that
it makes sense to incorporate current style conventions when a
substantive change is made to a rule, the new material is set out
here at the end of the introductory paragraph of the Style
Committee draft. It could as easily be added to the end of the
first paragraph of current Rule 73(b).

(b) Consent Procedure. When a magistrate judge has been
designated to exercise civil trial jurisdiction, the
clerk must give the parties written notice of their
opportunity to consent under 28 U.S.C. § 636(c). To
signify their consent, the parties must [within the
period set by local rule] jointly or separately file an
election consenting to this exercise of authority. If a
new party is added after all earlier-joined parties have
consented, the new party must be notified of the consents
and given an opportunity to consent. If a new party does

" not consent [within the period set by local rule], the
district judge must vacate the reference to the

magistrate Judge.

(1) A district judge or magistrate judge may be
informed of a party’s response to the clerk’s
notification only if all parties consent to
referring the case to a magistrate judge.

(2) A district judge, magistrate judge, or other court
official may again advise the parties of the
availability of a magistrate judge, but, in so
doing, must also advise the parties that they are
free to withhold consent without adverse

substantive consequences.
(3) For good cause - either on the judge’s own

13



initiative or when a party shows extraordinary
circumstances - the district judge may vacate a
referénce‘to a magistrate judge under this rule.

' The style draft deletes the present reference to time limits
set by local rule. Presumably locali rules setting time limits
remain approprlate as not inconsistent with the rule. If the
reference seems a user1 Warnlng, it can be restored readlly.

. The Rule 73 (b) proposal was’ in the materlals for the’ Aprll
1995 meetlng, byt was not brought up" for dlscu551on.‘ There isino
burning need to- consider’ this  ques ioh.:. ‘When tlme permlts,
however, it may be w1se to take a lOOkQ‘W‘] »l‘w o

" ' ! \1
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ADMINISTRATIVE OFFICE OF THE

' - CHIEF. RULES COMMITTEE
CLARENCE A. LEE. JR. , WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCIATE DIRECTOR
B
s October 12, 1995
E MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES
o SUBJECT: Pending Legislation Affecting Civil Rules
m P Securities Litigation Ref Act of 1995
- The House of Representatives passed the Private Securities Litigation Reform Act on
= March 8, 1995 (HL.R. 1058). The bill was part of the Republican’s Contract With America, and it
L was passed expeditiously with little modification. On June 28, 1995, the Senate substituted and
passed its version of a securities bill for HR. 1058. Both bills contain many procedure-related
™ provisions. No conference has yet been scheduled to resolve the major differences between the
- Senate and House versions.
. Judge Patrick E. Higginbotham appointed a subcommittee to review the bills’ rules-related
.. implications. Judge Anthony J. Scirica chairs the subcommittee with members Judge C. Roger
Vinson, Judge David S. Doty, Phillipp A. Wittmann, and Professor Thomas D. Rowe. The
- subcommittee, Professor Edward H. Cooper, and Judge Higginbotham met on several occasions
- with officials of the Securities and Exchange Commission and staffers of principal members of
_ Congress. The meetings were productive, and several of the rules-related provisions in the bills
- were later revised.
- Both bills, however, still retain specific sanction procedures that are inconsistent with Rule
11. The Senate bill would require a “court (to) include in the record specific findings regarding
e compliance by each party and each attorney representing any party with each requirement of Rule
- 11(b) of the Federal Rules of Civil Procedure” in any private action arising under title 15. It later
| adopts “a presumption that the appropriate sanction for failure of the complaint or the responsive
- pleading or motion to comply with any requirement of Rule 11(b) of the Federal Rules of Civil
o ' Procedure is an award to the opposing party of all the reasonable attorneys’ fees and other
} expenses incurred as a direct result of the violation.” Whether the sanction provision, which
. seemingly applies only to the “complaint or the responsive pleading or motion,” circumscribes the
peom initial obligation of the court to review compliance with all requirements of Rule 11(b) is unclear.
L (A copy of the sanctions’ provisions is included.) The House bill adopts a more straightforward
fee-shifting mechanism with discretion vested in the court to impose sanctions for the filing of
8
-




[ ] [ sy —

Pending Legislation 2
abusive litigation.

Senator Arlen Specter attempted to insert an alternative sanction provision suggested by
Judge Higginbotham. (See attached excerpts of Congressional Record, pp. S 9164- 9169, which

also include copies of letters from several judges opposing the sanction provision.) The proposed

substitute would retain the discretion of the court in reviewing and sanctioning the filing of
abusive litigation, consistent with Rule 11. (See S 9164.) Consideration of Senator Specter’s
amendment was tabled by a vote of 57 - 38. .-

The differences between the House and Senate sanction provisions are marked. Efforts
continue to be made to substitute Senator Specter’s amendment as a substitute for both provisions
during the to-be-scheduled conference. (See letter from Senator Specter to Senator Alphonse
D’Amato.)

Civil Rule 30

Congressman Carlos J. Moorhead, chairman of the Subcommittee on Courts and
Intellectual Property of the House Judiciary Committee, introduced H.R. 1445, which would
require stenographic recording of all oral depositions unless otherwise ordered by the court or
stipulated by the parties. It would undo amendments to Rule 30(b) that took effect on December
1, 1993. Stenographers and their association have steadfastly opposed the 1993 amendments.
The House is likely to pass the bill.

The 1993 amendments allow the parties to decide which recording method will be used in
a particular case and are designed to facilitate use of modern technology, while ensuring an
accurate record. The amendments were prescribed only after extensive discussion, including two
separate publications for comment, and despite strong opposition from stenographers.

Judge Higginbotham sent a letter to key Congressional leaders urging them to oppose the
bill. (A copy of his letter and a strong dissenting statement are included in the Congressional
Committee Report accompanying H.R. 1445, which is attached.) No similar bill has been
introduced in the Senate.

On March 7, 1995, the House of Representatives passed the Attorney Accountability Act
of 1995 (H.R. 988). The bill would undo much of the 1993 amendments to Civil Rule 11 and
would establish a modified “loser-pays™ mechanism in diversity actions, Senator Orrin G. Hatch
introduced the Civil Justice Fairness Act of 1995 (S.,672) on April 4, 1995. It contains “Joser-
pays” and Rule 11 provisions smﬂar to ones in the House-passed bill. No hearings have been
held spec1ﬁcally on the bill.- ~

On March 10, 1995, the House of Representa’;iv&sv passed the Common Sense Product
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Pending Legislation 3

Liability and Legal Reform Act of 1995 (H.R. 956). The bill would limit the amount of punitive
damages in all civil cases to the greater of $250,000 or three times the amount of economic
damages. The Senate passed the Product Liability Fairness Act of 1995 - as an amended H.R.
956. The bill included a cap on punitive damages, but the limit was set at the greater of $250,000
or two times compensatory damages, and it applied only to product liability suits. The Senate
earlier had defeated an amendment that would have extended the limits on punitive damages to all
civil actions.

AR
John K. Rabiej

Attachments
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AMENDMENTS APPROVED AT THE SEPTEMBER 1995
MEETING OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 Family
Farmer’s Debt Adjustment Case, or Chapter 13
Individual’s Debt Adjustment Case to
Chapter 7 Liquidation Case
When a chapter 11, chapter 12, or chapter 13 case has been
converted or reconverted to a chapter 7 case:
(1) Filing of Lists, Inventories, Schedules,
Statements.
* * % % *

(B) The statement of intention, if required,
shall be filed within 30 days following entry of the
order of conversion or before the first date set for
the meeting of creditors, whichever is earlier. An

extension of time may be granted for cause only on

written motion filed, or oral request made during a

hearing, metien—made before the time has expired.
Notice of an extension shall be given to the United
States trustee and to any committee, trustee, or other

party as the court may direct.

* % % % *

COMMITTEE NOTE

Subdivigion (1) (B) is amended to clarify that a
motion for an extension of time to file a statement of
intention must be made by written motion filed before
the time expires, or by oral request made at a hearing
before the time expires.
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Rule 2003. Meeting of Creditors or Equity
Security Holders

 * Kk Kk *

(d) REPORT TO THE. COURT. The presidingefficer

United States trustee shall transmit to the court

the name and address of any person elected trustee

or entity elected a member of a creditors’

committee. Ifan electionisdigputed—the
in—writing—thet——adispute—esxigts- If it is

necegsary to resolve a dispute regarding the

election, the United States trustee shall promptly

file a report informing the court of the dispute.

Not later than the date on which the report is

filed, the United States trustee shall mail a copy

of the report to any party in interest that has

made a request to receive a copy of the report.

Pending disposition by the court of a disputed

election for trustee, the interim trustee shall

continue in office. Ifreo—metion—Fforthe

ereditorsi—meeting, Unless a motion for the

regsolution of the digpute is filed not later than

10 days after the United States trustee files a

report of the disputed election for trustee, the
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25

interim trustee shall serve as trustee in the
case.

* % % % *

COMMITTEE NOTE

Subdivision (d) is amended to require the
United States trustee to mail a copy of a report
of a disputed election to any party in interest
that has requested a copy of it. Also, if the
election is for a trustee, the rule as amended
will give a party in interest ten days from the
filing of the report, rather than from the date of
the meeting of creditors, to file a motion to
resolve the dispute.

The substitution of "United States trustee"
for "presiding officer" is stylistic. Section
341 (a) of the Code provides that the United States
trustee shall preside at the meeting of creditors.
Other amendments are stylistic and designed to
conform to [the proposed amendments to] Rule
2007.1(b) (3) regarding the election of a trustee
in a chapter 11 case.



Rule 4004. Grant or Denial of Discharge

* % * % *

(b) EXTENSION OF TIME. On motion of any party
ip interest, after hearing on notice, the court
may extend for céuse thé‘time for filing a
complaint objecting to dischafge. The motion

shall be made filed before such time has expired.

COMMITTEE NOTE

The substitution of the word "filed" for
"made" in subdivision (b) is intended to avoid
confusion regarding the time when a motion is
"made" for the purpose of applying these rules.
See, e.g., In re Coggin, 30 F.3d 1443 (11lth Cir.
1994). As amended, this rule requires that a
motion for an extension of time for filing a
complaint objecting to discharge be filed before
the time has expired.
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Rule 4007. Determination of
Dischargeability of a Debt

* % % % *

(¢) TIME FOR FILING COMPLAINT UNDER § 523 (c) IN
CHAPTER 7 LIQUIDATION, CHAPTER 11 REORGANIZATION,
AND CHAPTER 12 FAMILY FARMER’S DEBT ADJUSTMENT
CASES; NOTICE OF TIME FIXED. A complaint to
determine the dischargeability of any debt
pursuant to § 523 (c¢) of the Code shall be filed
not later than 60 days following the first date
set for the meeting of creditors hkeld-pursuvant—+te
under § 341 (a). The court shall give all
creditors not less than 30 days notice of the time
so fixed in the manner provided in Rule 2002. Omn
motion of any party in interest, after hearing on
notice, the court may extend for cause extend the
time fixed under this subdivision. The motion
shall be made filed before the time has expired.

(d) TIME FOR FILING COMPLAINT UNDER § 523 (c) IN
CHAPTER 13 INDIVIDUAL’S DEBT ADJUSTMENT CASES;
NOTICE OF TIME FIXED. On motion by a debtor for a
discharge under § 1328 (b), the court shall enter
an order fixing a time for £he filing ef a
complaint to determine the dischargeability of any
debt pursuant to § 523 (c) and shall give not less
than 30 days notice of the time fixed to all

5



24

25

26

27

28

creditors in the manner provided in Rule 2002. On
motion of any party in interest, after hearing on
notice, the court méy fof cause extend the time
fixed under this subdivision. The motion shall be
made filed beforé thé ﬁiﬁe has éxpired.

* % % % *

COMMITTEE NOTE

The substitution of the word "filed" for
"made" in the final sentences of subdivisions
(¢) and (d) is intended to avoid confusion
regarding the time wheh a motion is "made" for
the purpose of applying these rules. See, e.g.,
In re Coggin, 30 F.3d 1443 (1llth Cir. 1994). As
amended, these subdivigions require that a
motion for an extension of time be filed before
the time has expired.
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Court.

2.

STATUS LIST OF BANKRUPTCY RULES AMENDMENTS
March 1996

"Class of ’96." Approved by Judicial Conference 9/95 and transmitted to Supreme

Projected effective date 12/1/96.

1006(a)
1007(c)

1019(7)

2002(a), (), (H), (), (@), ®
2015(b), ()

3002(a), (c)

3016

4004(c), (d) - ()
5005(a)

7004

8008(a)

9006(c)

"Class of *97." Preliminary draft published for comment; public hearing 2/9/96,

Washington, D.C.; written comment deadline 3/1/96. Projected effective date 12/1/97.

3.

1019(3), (5)
1020 [new rule]
2002(a), (n)
2007.1

3014

3017

3017.1 [new rule]
3018(a)

3021

8001(a), (b), (e)
8002(c)

8020 [new rule]
9011

9015

9035

"Class of ’98?" Amendments approved by Advisory Committee September 1995,

awaiting assembly of full package and appropriate time to request publication.

1019
2003
4004
4007
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