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AGENDA
Advisory Committee on Civil Rules
October 17-18, 1996

Opening Remarks of Chairman (Oral report)
Approval of Minutes of April 1996 Meeting

Class Action Proposal

A.  Proposal Published for Comment, Three Public Hearings Scheduled,
" Comment Period Expires February 15, 1997

B.  Discussion of Rule 23 by the Standing Committee and Subsequent
Report Focussing on Primary Rule 23 Issues

RAND Report Evaluating CJRA Plans

A.  Consideration of the Report, Especially its Potential Impact on the
Civil Rules (Oral report)

B. Timing and Status of Judicial Conference Report on CJRA to
Congress

Consideration of Scope aﬁd Nature of Rules Governing Discovery

A.  American College of Trial Lawyers’ Proposal

B. RAND Study Dealing with Discovery Issues (Oral report)

Status of Review of Copyright Rules of Practice and Procedure

Service of Post—Cpmplaint Papers by Commercial Carriers

A.  Consideration by Bankruptcy Rules Committee of a Proposal to
Authorize Service of Motions and Accompanying Briefs by Electronic

Means

B.  Service by Commercial Carriers
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Advisory Committee on Civil Rules
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IX.

X.

XIL

Supplemental Admiralty Rules B, C, and E
Proposal Facilitating Use of Expert Witness Panels in Mass Tort Litigation
Consideration of Proposed Amendment to Evidence Rule 103

Next Meeting in Conjunction with ABA Conference on RAND Study of
CJRA at the University of Alabama, Tuscaloosa, March 20-22, 1997
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DRAFT MINUTES
CIVIL RULES ADVISORY COMMITTEE
APRIL 18 and 19, 1996
NOTE: THIS DRAFT HAS NOT BEEN REVIEWED BY THE COMMITTEE

The Civil Rules Advisory Committee met on April 18 and 19,
1996, at the Administrative Office of the United States Courts in
Washington, D.C. The meeting was attended by all members of the
Committee: Judge Patrick E. Higginbotham, Chair, and Judge John L.
Carroll, Judge David S. Doty, Justice Christine M. Durham, Francis
H. Fox, Esq., Assistant Attorney General Frank W. Hunger, Mark O.
Kasanin, Esq., Judge David F. Levi, Judge Paul V. Niemeyer, Carol
J. Hansen Posegate, Esg., Professor Thomas D. Rowe, Jr., Judge
Anthony J. Scirica, Judge C. Roger Vinson, and Phillip A. Wittmann,
Esq. Edward H. Cooper was present as reporter. Former member John
P. Frank, Esq., also attended. Judge Alicemarie H. Stotler
attended as Chair of the Committee on Rules of Practice and
Procedure; Professor Daniel Coquillette attended as Reporter, And
Sol Schreiber, Esq., attended as liaison member, of that Committee.
Judge Jane A. Restani attended as liaison representative from the
Bankruptcy Rules Advisory Committee. John K. Rabiej and Mark D.
Shapiro represented the Rules Committee Support Office, and Karen
Kremer of the Administrative Office of the United States Courts
also attended. Thomas E. Willging represented the Federal Judicial
Center. Other observers and participants are named in the
appendix.

Judge Higginbotham welcomed the members of the Committee,

other participants, and observers.
The Minutes of the November, 1995 meeting were approved.
RULES PUBLISHED FOR COMMENT IN 1995

Amendments of four rules were published for comment in 1995.
Rules 9(h), 26(c), 47(a), and 48 drew substantial written comments.
Hearings were held in Oakland, California; Atlanta, Georgia; and
New Orleans, Louisiana. All members of the Committee had the
complete written comments and transcripts of the hearings.
Summaries of the written comments and the hearing testimony also
were provided. Action on these proposals came first on the
Committee agenda.

Rule 9(h)

The proposal to amend Rule 9(h) would remove an ambiguity in
the present rule provision relating to interlocutory appeals in
admiralty. It is not clear whether appeal can be taken under §
1292 (a) (3) when, in a case that includes both an admiralty claim
and a nonadmiralty claim, the court acts on a nonadmiralty claim by
an order that would qualify for § 1292(a)(3) appeal if it had
involved an admiralty claim. The proposal resolves the ambiguity
by permitting appeal. Public comment was sparse, but was
approving. The Committee voted unanimously to recommend that the
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Standing Committee recommend adoption of the amendment to the
Judicial Conference.
| Rule 26(c)

The proposal to amend Rule 26(c) has been discussed
exten51vely by. the Committee, The proposal that was published in
1995 was dlscussed exten51ve1y at the October, 1994 and April, 1995
meetlngs.w The proposal drew substant1al wrltten. comment and
testimony. ,

Dlscu551on began by observing that the most frequently
‘expressed concern - was that the proposal’ expressly recognlzes the
common practlce ‘of enterlng discovery protective 'orders on
stlpulatlon‘of the partles. Thls reference to stlpulated orders

shed;wm‘”ﬂhe Commlttee responded by‘wrecommendlng
f the same proposal for a new round! df*publﬁb comment .

~1ny~v ‘“mpted extenslve 'comment haw“repeated‘

The new round o& publlc comment and testlmony also focused
substantial attention on the reliance factor that was listed in
both the! first andﬂsecondnpubllshed proposals as one element in the
determination whether to modify or: ‘dissolve a protectlve order.
The fear‘expressed is that this factor w111 makefgt too dlfflcult
to get" rellef The thread of the comments seems to ‘reflect a
desire to requlre a‘judge-made‘flndlng of good cause before a
protectlve”order can beHFntered and at the same time to make it
ier modlfy an order. ‘Thls comb1natﬁon of de51res does not
LY‘tpoew?“f.'s 1”", }“‘“f;‘“ d; once' a ]udge haS‘made
an' ex ess”deterﬂinati‘ t is 1likely to b‘“more

dlffl lt to! persuade the judge to modlfy‘the order.“

Ty ‘ ‘ L
;Exploratlonﬂtofl*Rule 26(c)l was. llnltlally\ prompted by
Congresslonalw concern that 1 protectlve orders may be: thwarting
access ‘to information that is important to protect. the publlc
health and safety. Throughout consideration of the gradually
developed proposal, several members of the Committee have been
skeptlcal of\the need for any actlon.‘ This hlstory may help in
choos ng among, the present alternatlves. (1) change the proposal

uan er,”perhaps so’ exten51vely\that another round of. publlc
comme] 1jshou1d‘ be: requested;  (2) reject the. proposal, (3). send the
propo alw forward‘ with }a recommendatlon for: adoptlon, or, (4)
contirueyto study the proposal in a broader framework that, 1ncludes

studynbf~thelRule 26(b)(1) scope of- dlscovery. w - "

w(, t,

The flrst observatlon expressed a lack of enthu51asm for g01ng

forward ‘'with' the proposal. ' This subject "has ﬁééh studled
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extensively, and it is not clear that the proposal is any better
than present practice, that it will improve anything. The inquiry
began in response to a desire to integrate the Enabling Act
rulemaking process with Congressional study. If our conclusion is
that there is no real need to act, perhaps it is better to hold the
toplc for contlnulng study. as part of a broader review of
discovery. This view was repeated later, with the observation that
there are not many problems in actual practice. The proposal may
upset general procedure that now works perfectly well by
stipulation, creating a whole series of hearings that are not held
now. ' Other members of.the Committee agreed that they simply do not
encounter problems in practlce.

Kenneth Sherk, representlng the Federal Rules of Civil
Procedure COmmlttee of the American College of Trial Lawyers, noted
that they had' concluded that the proposal is innocuous so long as
stipulation  practice is clearly protected. They could eas:Lly
agree, however, that there. is no need to make any change.

The respondlng view, was that the changes are good and should
be sent. forward. . The decision of the Sixth Circuit in the recent
Proctor & Gamble lltlgatlon with Business Week may show' skeptlclsm
about stlpulated qqnsent orders that could cause dlfflculty in the
future. But the language relatlng to stipulated orders should be
rev1sed to requlre that the stipulation show good cause, or that an
evidentiary. showing be made: "for good cause shown by motion, by

stlpulatlon 'of the partles, or by evidentiary show1ng."

The need for language referrlng to an evldentlary show1ng was
questloned.M,If there is a hearing, the opportunity to advance
evidence is clear.m The requlrement that there be a motlon if there
is no stlpulatlon carries a. hearlng opportunlty Wlth it. And the
Sixth Circuit concerns were thought to arise from the fact that the
parties had, by .consent, sought to seal pleadings and other
materials’ flled with the court.

other‘advantages were urged in support of going ahead with the
proposal. Rule 26(0) now seems to require a showing of good cause.
Stipulated drders are common, however, and can be beneflclal The
stlpulatlon practlce should be confirmed by the rule. And the
explicit proVLSlons for modlflcatlon or dissolution clarlfy many
llngerlng doubts that beset present practice. The factors listed
in subdivision’ (c)(3)(B) also make it clear that if a protective
order is edtered by stlpulatlon, the court must consider the need
for protectmon de ‘novo when a motion is made to modify or dissolve
the order. ’Thls 'change too is good. '

Dlscu551on then returned to themes that were sounded at
earlier meetlngs. Protective orders are an integral part of the
arrangement that makes tolerable the sweeping scope of discovery
allowed by’ Rule 26 (b) (1) . Discovery sweeps in much information
that otherwnse is protected agalnst any public inquiry, and sweeps
1t in merely on‘show1ng that it is relevant to the subject-matter
1nvolved 1n”the pendlng action. There is no need to show that it

il

would be adm1s51ble in ev1dence, so long as it appears reasonably
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calculated to lead to the discovery of admissible evidence. The
proposal that the Committee reconsider this scope of discovery will
provide occasion for further consideration of protective orders.

The scope. of dlscovery has been approached in the .past, but no .
changes have been recommended. In 1970, the requlrement of. good .
cause Was‘dropped from the document~productlon provisions. of. Rule;

3445, Theﬂconcern W1th stlpulated protectlve orders today seems to
focus" i ; ¥
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group of six or more jurors will do as well as any other, although
this view is seldom made explicit. Many of the adverse comments
reflect direct experience with state systems in which the right of
lawyer participation has run riot.

As compared to judicial comments, many lawyers say that
selection practices are inadequate in many courts. Judges do not
adequately. understand the case, and fail to appreciate the
importance of direct lawyer questioning to supplement initial
questioning by the judge. Written questions submitted to the judge
simply to not provide sufficient opportunity to follow up answers
with further questions. The lawyers recognize that they will not
be allowed an open field with the jury.

These competing v1s1ons of reality make it difficult to write
a rule.

Most federal judges now do what the draft would have them do.
They can share their experience with other judges, encouraging them
to test the waters. The Federal Judicial Center can be encouraged
— and indeed seems receptive — to put voir dire on its educational .
agenda for new: judges and for judge workshops. The workshops may
be vital. Simply bringing judges together with small numbers of
respected local attorneys for frank discussion can prove highly
productive. L ‘

The comments‘from the bench and bar before and during the
comment period have proved most useful. They can set the stage for
new educational efforts and improved communication on these issues.
In addition, they identified the potential problems that arise from
the wuse of questionnaires to supplement oral voir dire.
Questionnaires can be quite useful. But they also can become quite
extensive, seeklng information for a psychological profile to be
used by "jury consultants." This is cause for concern.

Discussion turned to the most effective means of encouraging
education of both bench and bar. The first step should be an
information report to the Standing Commlttee, for the Judicial
Conference, describing the problems that have been reported to the
Committee. Significant problems with Jjury selection have been
clearly identified by comments from the bar, and the conclusion
that the best present solution may not 1nvolve amendment of Rule
47 (a) does not justify complete 1nact10n. The Committee should
encourage informal meetings between groups of judges and respected
local lawyers for frank discussion of the problems. The Committee
also should consider whether there is some other means of spreading
the information gathered during the public comment period. There
may be some room for systematic experimentation to test the
information provided by the Federal Judicial Center survey of
federal judges.

Concern was' expressed that Rule 47(a) was published for
comment in tandem with identical proposed changes in Criminal Rule
24 (a). The Criminal Rules Advisory Committee had not yet met to
discuss the public comments — most of which were addressed alike
to both rules — and might reach a different conclusion as to the
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wisdom of pursuing rules amendments now. The need for lawyer
participation in voir dire examination. may seem even stronger in

criminal prosecutions, particularly in capital ' cases. The

Committee anticipated, however, that the Criminal Rules Committee .

also would conclude that educatlon 1s the better part of immediate
reform efforts.‘t<

The‘Commlttee concluded unanlmously that it should contlnue to

‘study Rule’ 47(a), .while. encouraglng the Federal Judlclal Center to

‘study of jury questlonnalres.rmm

go ‘ighead

i

$W1thaeducatlona1 efforts and also

H'Mw, ““ A e [ I P TR '1135‘

‘%"g 'Rule. 48

The 1995 proposal would amend Rule 48 to require that all
civil juries begln trial with 12 members, absent agreement by the
parties on a smaller number. As under present practice, there
would be no provision for alternates, and the unanimity requirement
would remain unchanged. . This proposal drew . substantial public
commernt. Much of the comment approved themproposal.‘ No part of
the comment suggested. that lz-person jurres‘ are 1ntr1n51cally
1nferlor to'. the 6- or .8-person ufrles commonly used . in civil
actions ' today. Concerns{wereye o
however, . focu51ng on the need to assemble larger panels, select and
pay more jurors, and meet the problem ar1s1ng from the . fact that
some maglstrate—judge cpu ve . jury“boxes too small to
accommodate 12-person juri ‘
the prospect that failur

common w1th lZ-person JuF‘FF‘th
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—

l12-person juries.

Reservations were expressed on the basis of the public
comments. Some suggest that the comments do not reflect a
groundswell of support for the change: Eight-person juries have
become common in civil trials of any expected length because of the
abolition of alternate jurors, and lZ-person juries are common in
complex cases because of the fear that jurors will be lost as the
trial extends to several days or even weeks. And we may have
underestimated the costs, including the burdens imposed on the
jurors themselves, their employers, and others. So long as we have
a unanlmlty requirement, defendants will always prefer 12-person
juries, and will not stipulate to smaller juries simply to have an
earlier trial before a maglstrate Judge.

The maglstrate—judge concern was met by reference to data
show1ng that in the most recent year available, the average was 1.1
civil jury trials per maglstrate judge. Many magistrate judges
never try Jury cases. Most jury trials before magistrate judges
occur only in specific parts of the country. Concerns about
prlsoner 11t1gat10n should not  control a matter of such general
importance. 'There is also some hope that the prisoner litigation
problem will be eased by proposals pendlng in Congress.

It was observed that the entire cost of the jury system,
1nc1ud1ng both c1v1l and crlmlnal cases,}ls less than, the cost of
one manned bomber. It is not‘so much as. a blip on the screen of .
the national budget, and is a tiny fraction even of the budget for
the jud1c1ary.

Slx—person juries "have been used only since Chief Justice .
Burger, by extra-curial comment, effectively directed their use as
a cost-sav1ng measure, and perhaps also with some sense of
hostility to jury trial. "six is half—way to zero." To say that
people are comfortable with the system is not comforting; those who.
have experlence with 12—person juries in civil cases often are less
sanguine about smaller juries than those whose experlence has been
only with smaller juries.

Unanimity is a false issue. In criminal cases, studies show
that the wunanimity requirement affects the dynamics of
deliberation, but not the rate of hung juries. Hung juries are
very rare, both 'in civil and criminal trials.

It is 1ncontestable that 12—person juries more than double the
probablllty that a particular jury will include representatives of
various minority qroups. The increase in representativeness is
almost. exponentlal. 'Many lawyers have commented as well that it is
easier for a single forceful person to dominate a smaller jury,
lending anecdotal support to the regular findings of psychologists
and sociologists, The dynamlcs of jury dellberatlons are different
in larger Jurles.“ The jury studies 'that lent support to the
initial proposal remain conv1n01ng. The actual experience of a 12-
member jury trial is more reassurlng. Putting aside any mystical
qualities, the 12-person jury developed and was adhered to for
centuries, distilling the wisdom of wvast experience. "Carpentry
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costs" should not stand in the way.

The question whether bankruptcy-judge and magistrate-judge
trials should be exempted from a l2-member jury requirement was
discussed brlefly.‘ It was concluded that it is better to encourage

scheduling .in 12-person jury courtrooms, so as not to complicate
the choice between dlstrlct-judge and other-judge trials. Consent
to  smaller jurles can reSolve such schedullng dlfflcultles as '«

remaln .

was approved by vote of 11 for,,2 agalnst. L e oy e
' Rule Not Yet Publzshed o
Rule 23

Discussion of Rule 23 began w1th an 1nv1tatlon to consider the
draft by asking what can be achyeved by (b) (3) class actions that

cannot be achieved by consolldatlon .and other tools. The 1966 . .

version of Rule 23 came into belng as’ ‘the Advisory Committee worked

. through concerns about civil rlghts 1njunctlon class actions. What

would the world look like if | (b)‘}) -were  abrogated? Is (b)(3)
desirable for single event dlsa‘ters, such as airplane crashes?
What of the securities fleld, Whe{jwpr1Vate enforcement often takes
the form of a (b)(3) class action?! And what of other fields of
litigation that amass 1arge numﬂ' of small c1a1ms into a (b) (3)

I
class? . RN P

One of the changes that emerged from the November, 1995
meeting was an addition to '(b) (3) of a requlred flndlng that a
class action be "necessary" for the fair and efficient adjudlcatlon
of the controversy. The purpose was to serve a heuristic function
by encouraging courts to look beyond "eff1c1ency," to emphasize the
fairness of trying individual tradltlonal cases 1in tradltlonal
ways. The comblnatlon of “necessary" w1th "superlor" is awkward,
however, seeming to require denlal of certlflcatlon for want of
necessity, even though a class action might seem’ superlor. In
informational dlscu551on with the Standlng Commlttee in January,
1996, moreover, some concern w s expressed about, the tangled
hlstory of "necessary" partles in Rule“19. The present draft
suggests elimination of "necessary" from the requlred (b)(3)
findings, and substitution of a new subparagraph (A) that requires
consideration of the need for. certlflcatlon as one factor bearing
on the findings of predomlnancerand superlorlty. ‘

'Another of the, November changes dled tp alternative provisions
requiring con51deratlon of . the probable‘&utcome on the merlts as
part of the required (b)(3) flndlngs. Increa51ng concerns have
been, expressed about the 1mpact LEchls Fqulrement. One concern
arlses from the prospect that a' edlctlon of the merits must be
supported by, extensive, dlscovel ‘Mprotr ct1ng the. certlflcatlon
determination and addlng grpatp kﬁe sewﬁ Another concern arlses
from. the effects  of, the‘,f ng; hpwever tentatlvely and
subordlnately it may be expressedﬂw¢he preélctlon of the merlts may

The motlon to recommend that'the Standlng Commlttee recommend
adoptlon of the proposal to prov;de for 12-person jurlesﬂln Rule 48
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affect all future proceedings in the case and may have real-world
consequences as well. Impact on market evaluation of a company's
stock was one frequently offered illustration. Various responses
are suggested by the new drafts — to require a finding of probable
merit only if requested by a party opposing class certification; to
eliminate the requirement that there be a finding, but to leave the
probable outcome on the merits as one of the factors bearing on
predominance and superiority; to consider probable outcome on the
merits only as. part of an evaluation of the value of "probable
class relief"; or to adhere to: present practice that, at 1least
nominally, prohibits consideration of the merits in determlnlng
whether to certify a class.

" The 'November changes also 1ncluded in the (b) (3) factors
consideration whether the public interest and private benefits of
probable rellef to individual class members justify the burdens of
the: 11t1gatlon. 'Class actions have’ become an important element of
prlvate attorney-general enforceéement of many statutes. In
considering the problem of ‘class actions that yield little benefit
to class members, the problem is cyn1c1sm about the process that
generates such remedles as "coupons" that may provide more benefit
to . the defendants and class lawyers than to class members. Yet
there may be. 1nd1rect beneflts to the pub11c at large in deterring
wrongd01ng,“ahd 1n some , cases 1t may be des1rable‘ to force
dlsgorgement. fhw rongful proflts w1thout ‘regard to individual
beneflts.” T]e qJestlon is in part. whether it is. w1se to rely on
private ‘enforcemént through Rule 23 rather than specific
COngre551onall‘ mandateduprlvate enforcement dev1ces f-and whether -
the questlon nwlfferent as to statutes enacted before Rule 23
enforcement hadu»ecome well recognlzed than as to more recent
statutes.

Settlement classes were dlscussed extens1vely in November, but
without reachlng even tentative conclu51ons that could be embodied
in a rev1sed draft. One of the most difficult questions is whether
it is, p0551ble to prov1de ‘meanlngful guidance on the. use of
"futures" classes of people who have not yet instituted litigation,
may not reallze they have been 1njured and . indeed may not yet have
experlenced any of the latent injuries that eventually will arise
from past events. Classes of future claimants can achieve orderly
systems "for adm1n1ster1ng remedies that avoid the risk that present
claimants will deplete or exhaust defense resources — including
liability insurance — and preempt any effective remedy for the
future claimants., There are serious questions that remain to be
resolved, however,, and :that will be addressed in actions now
pendlng\on appeal.;m‘ ‘ |

- " Rule 23(f): Interlocutory Appeals

Specific ‘discussion of the multiple drafts provided in the

agenda turned first to the 1nterlocutory appeal\prov151on in the

‘"minimum changes" draft, Rule. 23(f). ' This prov151on has endured

with no meanlngful changes through several drafts, and has
encountered little meaningful opposition. Initial concerns about
expandlng the opportunities for discretionary interlocutory appeals
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have tended to fade on close study of the limits bullt 1nto the
draft. . - " ‘

‘The most commonly expressed reservatlons Were rev151ted.n

Courts of. appeals have actlvely used mandamus review: in several
recent cases,

Iﬁ an ‘exp11c1t ﬁlnterlocu‘ory appeal
caseNW111 generate an. attempted
‘d“cnwappellateﬁcpurts.~

generatedmby Rule 23

T I e
procedures

W

draft. refers to appeal fro
for claSs‘action cert1f1c
suggested‘“ ‘

alterna‘lvelyf

’MAHW‘

a subparagraph‘v“
private beneh w

members, .
changes” ;
e11m1nate

the prd‘

s mm
dlvldual class members

prov1d1ng the needed safety valve forwlmprov1dent%Qu
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— even a significant aggregate sum, when divided among a large

‘number of plaintiffs, may provide such trivial benefit that the

justification for class litigation must be on grounds other than
the benefits to individual class members.

The origin of the probable relief factor lies in concern that
Rule 23(b) (3) is an aggregatlon device that, separate from the
special concerns reflected in (b) (1) and (b)(2) class actions,
should focus on the individual claims being ,aggregated. The -
traditional focus and  justification for individual private
litigation is individual. remedlal benefit. Most prlvate wrongs go .
without redress. . Class treatment can provide meaningful redress
for wrongs that otherwise would not:be righted, and the value of
the individual relief can be important. But class actions should
not stray far from this .source of legitimacy. Public enforcement
concerns | should enter prlmarlly when Congress creates. explicit
private enforcement procedures. As. the note to one of the drafts
artlculated this view, "we should not establlsh a roving Rule 23
commission that authorizes class counsel. to.enforce the law against
private wrongdoers." Focus should hold steady on the objective:
cash value and subjectlve 1ntr1n51c value of the rellef available
to actual class members.

The."correctlve‘justlce" and "deterrent" elements of small~
claims class actions were noted repeatedly as a supplement to the
focus on prlvate r%medles. It was urged that consideration of the
value of probable relief to 1nd1v1dua1 class members does not
foreclose cons1deratlon of these elements as well. But it also was
urged that 1ndeed this factor should focus only on the value of
private relief. ’@ny»fther view wo‘ld put courts in the position of
weighing the publlc meortance of‘dlfferent statutory pollcles, and
perhaps the 3relat1ve ‘1mportance of '"minor" or "technical"

violations as compared to flagrant or intentional violations.

Discussion 1mmed1ately'turned to the two central elements of
the formulation. ' How is a court to predict the probable relief?
And what are the costs and benefits invoked?

One suggestlon was that attentlon should focus in part on a
determination whether- the mot1vat1ng force of the class action is
a desire for attorney fees.

"Probable rellef“ in the (b) (3) context is damages. The
example that was used in much of the ensuing discussion was an
overcharge of a 2¢ a month imposed by a telephone company for 12
months on 2,000,000 customers. The aggregate damages of $480,000
are not tr1v1al. But it is not clear that such a class should be
certified.

Discussion also wove around the question whether assessment of
"probable relief" includes a prediction whether the class clainm
will prevail on the merits. In the November discussion, the
probable relief factor was held separate from consideration of the
merits. The calculation was to be made on the assumption that the
class position would prevail on the merits. If direct

consideration of the probable outcome on the merits is eliminated,
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546 however, it is possible to incorporate a prediction of the outcome
547 @ on the merits in measuring the "probable relief." Language
548 reflectlng ‘that possibility is " included 'in the . note " that
549 accompanies the draft that eliminates the more direct references to
550 outcome on the merlts. )
551 . WuW‘Con51deratlon of the substantlve merlts of - the underlying
552 = claims. through“thls factor, not as an. independent matter, led to . -
553 .. theioft= ”scussed ;fear:that" con51deratlon of the merlts would lead
554 . to: expanded d;scovery surrounding ithe certlflcatlon decision. The'
5556 1 comparason o_prellmlnary ‘junctlon proceedlngs was', noted —-they~
556 i ittleidiscovery ~ but. found notwhelpful ‘because:
557 ‘ that ‘affectwuﬂ‘%q' ar “1njunctlon”W‘
558 - ncti : T -
559
560,
561
562
563 :
564
565
566
567
568
569
570
571
572 should refer“to the probable value.
573 " 'llef so as}to focus only on the
574 c1ts ‘Hs‘sugg stlon was qulcxly rejected.
575 ﬁ‘_‘h;to hon51der1ng4%he ‘merits at the certlflcatlon
576 W ‘ggested.w‘Qne was. to requlre partlcularlzed pleadlng
577 K@ ntswofueacmwclalm offered for class treatment.
578 Cases with multlple‘clalms ‘were dlscussed. If one version of

579 a class. clalm would ,afford substantlal relief, that should be

580 sufficient’ at‘least for ind 1al ”rtificat;on.f Recognlzlng that
581 the questlon of class‘ defini j.;s 1nterdependent .with the
582 questions posed by multiple clalms,"it was understood that the
583 probable,irelief’ on all claims suitable tol a SLngle class could
584 approprlately be consrdered and/ weighed against. the costs and
585 burdens, entalled by cLass treatment.‘ At 1east conceptually, it may
586 be that certlflcatlon‘ns propernas to some | class. claims but not
587 another 'claim that Would add‘greater 'costs and burdens than the
588 probable rellef on that claim. J

589 The problem of welghlng returned, with the question whether
590 1nd1v1duar5pla1ms ‘averaging a few hundred dollars would justify
591 class treatment. It was noted that. the median individual recovery
592 ranges reported by the Federal Judicial Center study ran from
593 something more . than $300. to somethlng more than $500. What is to
594 ei r‘w . the predlcted recovery? "Every ‘possible
595 argument . will be made " 1. Class proponents will .argue public
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enforcement values.

John Frank addressed. the Commlttee, urglng that trivial claims
class actions are a major problem, providing token recoveries for
class members and big rewards for attorneys. "This Committee is.
not the avenging angel of social policy." Congress can create
enforcement remedies, some administrative, some judicial, pursued
by public or private enforcers. ‘

'FPurther Committee discussion suggested, first, that class
actions are not filed on claims that as pleaded at the outset, -
would -yield only trivial relief. The Federal Judicial Center
Study, covering two yearS'in four districts, found 9 cases out of.
150 certified classes in which the individual recoveries were less
than $100; only 3 of them involved individual recoveries .less than
$25, with the lowest figure $16. But it was responded that very
small claim cases do in fact exist. At least in some parts of the
country, very small clalms classes are filed in state’ courts and
removed. These cases require . enormous admlnlstratlve work. And
they breed cyn1c1sm about the courts.f

The- questlon of claim: 51ze also led to the questlon whether
the 1n1t1al certification declslon should be subject to review as
progress in' the  case: prov1des clearer evidence of the probable
relief.’ In1t1a11y plaus1b1e demands for significant relief may
become lncrea51ngly 1mp1au51ble as' a case progresses. It was
agreed' that if ‘there! is. qulck and undemandlng certification, the
certification dec151on ‘should be ‘open to recons1deratlon and
subclass1ng or decertlflcatlon when it appears that the probable
relief. falls to jus I"‘fy the rema1n1ng costs and burdens of class

treatment.

A motion to adhere to the language of the "mlnlmum change"
draft passed by vote of 9 to 3. The questlon whether subparagraph
(F) should include [consideration of the merits in assessing the
probable value of individual relief'was dlscussed further during
the 1later deliberations  that voted to. discard the explicit
cons1deratlon of probable merlts that was adopted by the November
draft. :

Need For Class, Action

The November 1995 draft added a requirement to subdivision
(b) (3) that a class actlon be "necessary" as well as superior for
the fair and efficient adjudlcatlon ‘'of the controversy. For the
reasons noted in the introduction, this concept has been difficult
to explain. The draft considered at this meeting suggested
replacement of the "necessary" flndlng by adding a new subparagraph
(A) and rewording subparagraph {B). Proposed subparagraph (A)
would add as a factor in determlnlng superiority "the need for
class certification to accompllsh effective enforcement of
individual claims." Proposed subparagraph (B) would refer to "the
practical ablllty of ‘individual class members to pursue their
claims without cLass certification and their interests in
maintaining or defendlng separate actions." ‘
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The first question was whether factor A is antithetical to
factor F as just approved. Factor A suggests that class
certification is necessary if clalms are too small to support
individual enforcement. Factor F ‘suggests that class certlflcatlon

is unde51rable“1f claims are too small. The answer was that the
two provisions, are complementary.h Factor A quts in two, dlrectlons.‘f
'If individual class member‘clalms are" sp sub tant1a1 as to sppportg

individual 1litigation, ‘certification may' be

‘thatMWare‘ more
weak clalms that are
; ct

e;emeht l‘ke:prppqsed factor (A).

{ by N | ;

‘practlcal 1nd1v1dua1 enforcement and

tle reason to believe that the
mmgers w111 be the same if the class
bt in as if the class 15'cert1f1ed
‘ (b)(3) exerts a pressure toward

‘ ng an' election to opt out of the

classm’ F uhw: A),. al Yie together with factor (C), allow
e?pligitwmw‘ns_w Q‘oj; | ‘J“;,‘ %bll1tY ‘of this inertial
‘ 1ire ToO ren ss' for .grou 11tlgatlon.‘ '

r (A) passed 8 to 5. A
} 1nto twoi parts passed

the practmmé‘ “ﬁﬁ“q inaivic wci sﬂmembers to pursue their

claims- wlﬂhb‘ ) class members' 1nterests in
. PO | S ° “ '

| ‘w‘hewdmsqu551
individual, app}éns X

emalns
of class certi] 1cat1tpnwrh else
actions are not praCu,uxf‘

actlcal ablllty to pursue
aactor. It welghs in favor
,  if 1nd1v1dua1
agalnst class

‘napproprlate. If v
‘class member ‘elaims are; too smallwto[support andlf;dual 1at1gatlon,
‘Ht‘ : "

ome ways reflects the distinction
sses. ... Even with individually .
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certification, all else remaining equal, if individual actions are
practicable.

Another drafting change from present factor (B) also was
noted. The 1966 rule refers to the interest "in individually
controlling" separate actions. The proposed language refers to the
interest in maintaining or defending separate actions. This
language better reflects the full range of alternatives that must
be considered. An alternative to a proposed class action may be a
different class action, or a number of different class actions.
Other alternatives may include intervention in pending actions,
actions initially framed by voluntary joinder, consolidation of
1nd1v1dual actions — including consolidation for pretrlal purposes
by the Judicial Panel on Multidistrict thlgatlon or transfers from
separate .districts for consolidated trial in a single court or
Iimited- number of courts, and stand-alone individual actions.
Individual members of a proposed class may not'"control" many of.
these alternatlves in any meéaningful sense, but the alternatives
must be con51dered nonetheless.

Melv1n Welss then addressed the Committee. He has been
litigating class actions from a time before adoption of the 1966
amendments! Plaintiff class lawyers were taught then that they
were to play the.role of private attorney general. That role is
confirmed by the adoption: ‘of (b) (3). classes. The size of
individual class member recoverles was not thought important. The
need for prlvate-attorney-general classes is growing. Government
enforcement resources are shrlnklng absolutely, and. are shrinking
even more in relatlon to the level of conduct that needs to be
corrected. Telemarketlng fraud abounds. 900 telephone numbers are
an 1llustratlon. |Suppose most‘members of a class are hit w1th $10
or $20 charges for :calls towma 1900 number,‘W1th only a few whose
bills run much higher. The' government may eventually put a stop to
a partlcular operation, but! that provides no redress for the
victims. Class-actlon 1awyers do: that. It is hard work. It is
risky work. .0f course. classwcounsel deserve to be pald If the
Committee wants to say that aw$2 individual recovery is trivial, it
should say, so.  The matter‘) should not be left to open-ended
discretion and. open hostllltywto class enforcement. In one actlon,
the class 'won $60,000,000 of ﬁree long-dlstance telephone services;
this is a "coupon" settlement” but provides a‘real benefit to class
members. Class-action attorneys protect victims. Some even are
forced to borrow to finance a class. actlon. 'These social 'services
should be recognized and appre01ated. "It would be ironic to cut
back on class actlons at a tlme when the rest of the world is
admiring American experience ‘and’ ‘'seeking to emulate it.

Peter Lockwood addressed the' Commlttee, observing that factors
(A) and (F) do not provide any standards. (A) seems to say the
porridge is too hot (F) that the porridge is too cold, and the
whole rule seems' to say that courts should seek a nice serving
temperature. It is dlfflcult to suppose that a Committee Note

~could say that a $200 1nd1v1dual recovery is sufficient to justify

a class action. This proposal is dangerously close to the 11m1ts
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of the Enabling Act, trespassing on substantive grounds. The

purpose of Rule 23 is to enforce small claims that are. legally

justified. There cannot be any effectlve appellate review of

trial-court appllcatlon of these d1scretlonary factors. Anecdotal

views of frlvolous sults, settled by suplne defendants, do not

justlfy an 'ungulded. dlSCretlon, to reject class ‘certlflcatlon.;}

Factor (F) should be recon51dered.

Beverly Mbore observed that factor (F) aliows refusa1 to
certlfy a class 1f 1nd1v1dualwv ‘are small, ~even though
: : andw‘the costs of

Lshp0551ble. If a. defendant
‘lass‘members,wfor example, it
‘ .at vFry ‘low cost by
pastrlbutlon of

"“to‘the relatlonshlps between
' ““class members to pursue
‘anlue of the probable

factor | (A),
individual actlons,‘and factor
rellef to 1nd1v1dua1. members.

of admlnlstratlon 1n,re1atlon to
individual | recovery might . quaj
pos51ble to resolve thewmerlts
cost. . The practlcal abllltY”

small—clalms classes,‘just as
ifi

l‘js treatment if 1t is
‘”mremedy at low

"laydown" or1
certlflcatlon.‘

means'’ that an 1n1t1al dec1‘
substantlal -apparent ;. valu {01
administration . of the: =3
reconsideration. . jand de : on| he i,
diminishes or;wthe;:bur by of 2 solut Hwadmlnlstratlon
increase. R } ; TN ! ‘

open to

Predlctlonlofﬁthe Merlts

The November 1995 draft added a requlrement that in certifying
a (b) (3) class the court make a, flndlng on the probable outcome on
the merits. Two alternatlveswwere carrled forward. One would
require only a show1ngwthat the cLass“claims, issues, or defenses

are not 1nsubstant1al on the meflts. The other would adopt a
hewprospect of success on

balancing test, requlrlng a fandlng‘tha
wcosts and burdens imposed

by certification. ' Either requlred flndlng would be bolstered by a

relief:
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separate factor requiring consideration of the probable success on
the merits of the class claims, issues, or defenses. Many
observers, representing both plaintiff and defendant interests,
reacted to these alternatives with the concerns noted durlng the
first parts of this meeting. These concerns were addressed in the
most recent draft by limiting the requlrement to cases in which an
evaluation of the probable merits is requested by a party oppos1ng
class certification.

It was urged that some form of explicit consideration of the
probable merits should be retained as part of a (b)(3)
certification decision. A preliminary 1njunct10n dec151on requires
consideration of the probable merits in addition to the impact on
the partles of grantlng or denying 1njunct1ve relief. 'The public
interest often is considered as well. There is a substantial body
of 1earn1ng surroundlng this practice in the prellmlnary 1njunctlon
setting that can illuminate the class-action setting. It is
approprlate to requlre a forecast of the ultimate judgment before
unleashlng a class actlon. There is much at stake, in some cases,
the very: ex1stence of a defendant is in jeopardy.~»The prospect
that defendants may. not 'want prellmlnary 1nqu1ry into' the, merits of
a plalntlff class cla1m can be met by requiring the proponent of
certlflcatlon to make a demonstratlon on the merlts, but’ allow1ng
the oppo nent of certlflcatlon to walve the requlrement.

Further support for requlred con51deratlon of the merits was
found by John Frank in recent. cases, such 'as In re Rhone-Poulenc

"Rorer Inc., 7th. Clr 1995, 51 F.3d 1293, .which emphas1zed the fact

that plaintiffs had lost 12 of the 13 1nd1v1dua1 actions that had
been pursued to judgment at the time of the class certification.
The coercive settlement pressure ar1s1ng from certlflcatlon even in
face of' such lltlgatlon results also was empha51zed by the court.
He urged that 'it is''a|

mfalse terror to be concerned that stock
market dlsaster' w1ll Wfollow a flndlng ‘of - sufflclent. probable
success to6 warrant certlflcatlonu We should f1nd a way to junk bad
cases early.

Discussion of the Rhone—Poulenc decision led to the
observation that the defendants had just now offered $600,000,000
to settle all of the pendlng individual actions all around the
country. This offer ‘shows that the class claims were far from
weak. Courts may go too fast" about the task if conslderatlon of
the probable merlts 1s approved

Discovery concerns contlnued to be expressed. Consideration
of the merits will lead to merits discovery as part of the
certification process, and it will be difficult to limit discovery
in ways that do not defeat the desire to avoid the burdens that
would flow from actual certlflcatlon.

Beyond the difficulties engendered by probable success
predictions, the Federal Judicial Center study shows that ample
protection is provided by motions to dismiss or for summary
judgment. - Consideration of factor (F), the individual value of
probable class relief, will further aid in avoiding trivial
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actions. If there is any need for added protection, it can be met -

by making it clear that a court can act on Rule 12. and 56 motlons
before deciding whether to certify a class. i

Without formal motlon, it was concluded that the‘Committee had

decided by acqulescence to delete ‘the November .draft. prov151ons‘ﬁ
Uh\requlrlng a: Mflndlng of probable merlt ‘
success on the merits 'as a factor pertlnent to‘ the (b)(3)uw”

certlflcatlon decision.

WYttentlon‘then turned to the alternative of 1ncorporat1ng'

consideratlon f‘the probable outcome on the merits in the factor

I I
,burdens of class 11tlgat1on.m The  Committee

ng ln the. Commlttee Npte

‘h 41,

ﬂ rded should the class

u’( )

e Bed for thlS apprbhch with the reservatlon
ad only . on .the Hnegatlve. It should be
,statement Wagye ~_‘upon Mearller, that

L]

success.
hat

‘ppport was found in the
bf large numbers of

P RS

aggregat1on

N of. Fhe merlts ;n thls fashlon also was supported
1e ., gl tﬁat‘the certlflcatlon‘ 'decision in a (b)(3)
proceﬁﬁing mus ‘lrgk Jhead to th ways. in, whlch the case probably
will 'Pe trieéd. = The' predomlhance of commop issues and the
superiority of class treatment depend heaV1ly on the trial that

will follow. 5 . ‘;1ﬁi”» 3

1

Thls "commentary—ln-the-Note" strateqy was opposed on the
groundkthat it would whlttle down the tr1a1 Judge s discretion.
Even wlthout any dlscus51on in t e Note,‘lawyers and judges will
seize on the idea that the value of probable rellef depends not
only on the amount that:w1ll be awarded upon success, on the merits,
but also: upon the‘probablllty ofrsuccess. - Factor (F) can be used

in this. way, and can be found to support departure from the Eisen

rule that forbids con51deratlon of probable merits at the
Certlf;catlon stage. ,

and. ‘including probableh“}

individual value of probable class relief

e suggestlon thpt“thls result mlght be
to. factor (F)wlanguagef
"In an approprlate case,‘assessment of the
nd1v1dua1 class members can‘,go beyond“

oub ﬂsuccess.w_It is'
uccess‘only if the-
dlngs and w1thout:
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Opposition also was expressed on the ground that the initial
discussion of factor (F) had assumed that it focused solely on the
amount of probable relief, not the probability of defeat on the
merits. The problems per81st whatever the level of emphasis in the
text of the Rule or the Note. Consideration of the merits will
entail discovery on the merits, and an expression evaluating the
probable merits for certification purposes will carry forward to
affect all subsequent stages of the litigation. Even if the Note
were to say that this process should not justify any discovery on
the merits, nefarlous .results would remain.

Consideration of the merlts, moreover, suggests that
certification can be denied because of doubts on the merits even
though the case cannot be dismissed under Rule 12 or resolved by
summary judgment. Courts in fact require partlcularlzed pleading
of class clalms at a level that supports.vigorous use of Rule 12.

It also was. suggested that the proposed Note language is not

' a "soft" compromise of a dlfflcult debate.’ The Committee should

decide what 1t wants to do, and be exp11c1t in the text of the
Rule. : : ‘ ‘ ‘ N

Sheila Birnbaum urged that the suggested Note is a balanced
attempt to go beyond the limits of Rules 12 and 56, in a way that.
focuses on the extraordinary case., There should not be discovery, .

" but the merits should be open to con51deratlon with factor (F).

Beverly Moore suggested that every ‘defense lawyer will want to
get into the merits at the certification stage in every case. The
Draft Note reflects empirically 1nva11d assumptions that there are
many frlvolous cases and coerc1ve settlements. That is not so.

Peter Lockwood observed that therdraft Note fragment can only
address cases that cannot be resolved by summary judgment. He
asked how is a court to determlne that a- case that is strong enough
to go to trial on.a Rule 56 measure stlll 1s not strong enough to
certify. y

Robert Heim, who had 1n1t1ally supported con51deratlon of the
merits, but has moved away from the November 1995 draft proposals,
supported the proposed Note on factor (F). The concern with
discovery . overstated;  there 'is substantial' ‘discovery on
certlflcatlon issues now. And there are cases that are very weak.
Judges have' felt hamstrung by the 'Eisen prohibition of merits
review. The draft authorlzes a "preliminary peek."

Al fred Cortese a150usupported the proposed note. Some claims
justifiably earn certification under (b)(3) because they have merit
but cannot practicably be enforced 1ndLV1dua11y. Others should be
weeded out.

The proposition that the draft Note would merely open a small
door for consideration of the merits was doubted. Once the door is
open, legions will march through.

A motion to reject the draft Note discussion of incorporation
of the merits in the factor (F) determination was adopted, 8 votes
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to 5.

motlon was made to say nothing about consideration of the.

merlts Ain conjunctlon with the factor (F) determination. It was

suggested, ‘that the Note ‘has, to say somethlng, because 1n the face

of 511ence,wmany courts, will read factor (F) . t support

relief" 1ntr1n‘ically includes the probab;lltym
motion. to, sayy nothlng‘ as adopted,‘7 votes‘to 6.

i

‘¢Sett1ement CIasses““T‘”
The November draft 1ncl

>d 1n subdrv151on (b) (3) a new factor

"{H) that included as’ a matt “““ gto the predomlnance and

wise rulemaklng.h[‘Bht

superiority flndlngs.‘”F

alclass ba51s claims that
llt gated cn a”class basis or could not be
] ! A lass’ as comprehen51ve as

(H) the opportunlty to setwle on
could not be
11t1gated by

Dlscuss1on began W1th the questlo whether thls factor should
be added. It was recalled that the November meeting discussed
settlement classes w1th ‘ reachlng any conclu51ons.‘ There are a
wide variety of settlem‘ as W‘lt seemed to be the consensus
in November that nqt “h 1s“known mto support intelligent
rulemaking with respec | es: classes. The use of settlement

i W(b) (1) also‘seems too complicated for
‘)(3) classes, the Third Circuit
ckup truck litigation has stirred

I ol \l

decision in the Genera

the questlcn whethe «‘ T ‘
hypothe51s that ce: b of" that‘class is approprlate for
11t1gat10n.w‘Many‘be ieve 1 t theuTh'rd Circuit opinion permits
appllcatlonw‘oflwthéh al ] n e prerequisites. and the
lia. why that permlts certlflcatlon of
nt yses: evenuthough the same class would
not be certlfled fcr trlal. Others are uncertain. Settlement
Wuseful Dy many courts. The practice has

evolved from‘anltla%\h regwlar adoptlon as a routine
;practlce. wmhey ‘have | nlyW1n the exotic cases that
attract, wides read attenw 1so _smaller—scale .cases such
as a classwof 1, 2oowh[ﬁ eki g”post-hurrlcane insurance
beneflts.. mhe cl "“ d Fhave been’ cert1f1ed for

questlonsq "A class that
n''because of' choice-of-law
ﬁlaty,,the need to explore
many 1nd1v1@ual wy}profltably be certified
for settlement.= 3 ‘w the !everywhere, with the
possible eXceptlon c Thlrd C1rcu1t.1 But if Rule 23 remains
51lent, other ccurts @ay ‘be ‘tro"led by the uncertainties
engendered bygsohe readmw T M”’CerUlt oplnlon. on the
other hand,| ‘it‘ﬂay he:aﬂ ] ‘“rts are in the bu51ness of
trying cases, ‘not med1atang settleme‘ ‘
a class that, the‘courtwwould not take,to litigation is to take

courts 1ntq the‘clamm busn;ess.T3 Just what is

trial because there

i

could not be certlfie

problems, gnerah‘

dmlnlstratlp

H It e

f. the. probable result%on themmerlts. J"ProbableVJ
£ any rellef.u The

can - be ‘certlfled only on the
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properly the stuff of judicial business remains open to dispute.

The first response was that settlement classes are extremely
important, for plaintiffs and. defendants alike, but that it may not
be appropriate to adopt a rule that does not provide a list of
factors to help the trial judge. Many settlements, moreover, are
important because they provide a means of dealing with future
claimants. In some situations settlement .may not be possible
unless all claimants, present and future, are 1ncluded. In others,
failure to prov1de for future claimants may mean that by the time -
future claims ripen there will be no assets left to respond in
judgment. Futures classes would be left in the w1lderness by this
draft. ! :

The next response was an observation by John' Frank that
settlement classes have been the most offensive part of the current
class-action process. They offer a bribe to plalntlffs' counsel to

‘take a dlve and sell res judlcata. As a moral matter, do we want

this in the.judicial system?' If so, settlement classes should at
most be allowed only if the same class' would be certified for
litigation. And it should be made clear that all requlrements of
the rule apply to futures classes. "There also should be provision
for 1ncreased Jud1c1a1 scrutlny of any ‘proposed settlement.
Professor Jack Coffey's views on this subject are sound. The
often-decried "coupon" remedies all have been settlement classes.

, The‘ch01ce was put as a minimalist" ch01ce between doing
nothlng or taklng a modest flrst step. Factor (H) does not speak
to the futures settlements now pendlng on appeal in the Third and
Flfth Clrcults. It. onlywsays that the fact that a case cannot be

tried as a class need not defeat certlflcatlon for settlement
\ ‘m

Another‘ optlon was ‘offered, suggestlng that perhaps
subd1v151on (e) should be amended to. 1nc1ude ‘the list of factors
for reviewing: settlements recommended by JudgemSchwarzer in his
Cornell Law Review artlcle. -Subdivision. (e) also might provide
that closer scrutlny is. requmred 1f a class is certified at the
same time as a proposed settlement is presented. ‘The Committee has
never explored this’ prospect beyond prellmlnary observations. Nor
has it con51dered the questlon whether\lndependent counsel might be

I

app01nted to a551st 1n evaluatlon of a proposed settlement.

Opp051tlon to factor (H)¢was expressed“on the ground that it
might encourage judges to certlfy classes slmply in the hope that
a settlement would clear the docket.. It is unsavory to certlfy a
class that cannot ultimately be tried. How can we receive and
certify a class that would not be tried? A related fear was that
the factor would " encourage certlflcatlon of 11t1gatlon classes in
hopes that the certlflcatlon would spur settlement.

Support for settlement classes was expressed on the ground
that settlement - can 'avoid choice-of-law problems that defeat
certification of a broad class. Article III. requirements and
personal jurisdiction. standards still must' be met. A settlement
class can make all the dlfference in resolVLng massive disputes.
The pending silicone gel breast implant cases and the Georgine
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1046 asbestos settlements come to mind. These settlement classes also
1047 can avoid problems of individual causation that would defeat any
1048  attempt at class-based 11tlgat10n. Certlflcatlon of a (b) (3)
1049 settlement class permlts dlssatlsfled class members to opt out.
1050+ + + .The v1ew was suggested that cases that .rest. on asettlement .
1051 reached before certlflcatlon are so different that they*should be. .
1052.. ‘ ; ‘ le,wperhapswas @anevw Rule. 23 3.“; ‘
1053 . .'..It was!'suggested, tha f‘ 'settleme Mclasses should 'be put.
1054 . in subdivision' (e).by & provisio ing the court to waive the
1055 | equirements, | (3] ourposes ettleme ' response
1056 he P . t \ £ (b) (3) be .
1057 Walved but that these requlrements be applled w1th recognltlon of =
1058 ‘ 3 S sett: N X
1059
1060
1061 .
1062
1063
1064
1065
1066
1067 o] 'was agaln
1068 %‘class equatlon.
1069 sent
1070 : ant.
1071 [ “,dshoos ‘Mewclass and the
1072 settle“nt,, wﬁ to wbe used for
1073 mass torts, ‘itt ng settlement
1074 nd
1075
1076
1077
1078
1079
1080
1081 ! | the‘advantage of
1082 1m‘larfy situated, would be
1083 ; 1 AlET by -1 t‘ 'u ns ﬁmw‘nCh01ce—of-law,
1084 ifferences| inl 1 eourts  lan ) ‘a :TF"pI;Obﬂi;=ms ,0f proving
1085 iividual causa: nd. 'the e ; te, treatment if
1086
1087 ‘ lng reminds thie ,Gbmml‘
1088 ‘ »n,f,;ar:a dicialliCenter study.  C
1089 i u e fiedionly for settlement. 30 of
1090 ¢the‘t1me of certification.
1091 h jindeed in 8. of these 25
1092 there Was oppo mﬂf - .of ithe. 25 had at least
1093 2 months betweeﬂ%*‘e S
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to settlement classes. The motion was defeated by vote of 5 for
and 8 against. : *

Turning to the gquestion of what should be said about
settlement classes, the suggestion was that a means should be found
to say that the court should apply all the prerequ1s1tes of
subdivision (a). and the requirements of (b)(3) in light of the
knowledge that the case was being certified for settlement, not
trial. An alternative suggestion was that subdivision. (e) be
amended to provide that a trial court may, if the parties. consent,
certlfy a settlement class even though a class action might not be
superior or manageable for litigation. :

The next suggestion was that a ‘new subdivision (b) (4) be
adopted, prov1d1ng that if the parties consent a settlement class
can be certified even though the (b)(3) requlrements are not met.
This suggestion met the response that (b) (3) is the right location
if settlement bears. on appllcatlon of ~the predominance and
superiority requlrements.

Further discussion of the (b) (4) alternative generated several
draft proposals. 'One would have added a new clause in subdivision
(b) (3), at the end of the first sentence: "provided, however, that
if certification 1is requested by the parties to a proposed
settlement for settlement purposes only, the settlement may be

‘con51dered n, maklng these findings of predomlnance and

superlorlty." It”was concluded ‘however, that the prerequisites of
subdivision. (a) and, the, requlrements of (b)(3) could more clearly
be invoked by adoption of a specific settlement class provision as
a new subd1v1s1on (b)(4) After various draftlng alternatives were
considered, discussion focused on a draft reading: ‘

(4) the parties to a settlement request certification under
subd1v1slon (b) (3) for purposes of the settlement, even
though. the . requlrements of subdivision (b)(3) mlght not
.be met for purposes of trial.

As a separate‘paragraph of subdivision (b), paragraph (4) is
controlled dlrectly by subd1v151on (a). Subdivision (a) also is
invoked by the flrst paragraph of subd1v151on (b), which repeats
the requlrement that the prerequlsltes of subdivision (a) must be
satisfied. ' in’ ‘addition,  the' provision for "certification under
subd1v151on'kb)(3)"“means that the predominance and ‘superiority
requirements of subdivision (b) (3) must be satisfied, following

con51deratlon of the pertinent factors described 1n (b)(3)

The phrase allow1ng certlflcatlon even though the. requlrements
of subd1v1q10n (b)(3) might not be met for purposes of trial is
intended tq make 1t clear that the prerequisites of (a) and the

requlrements ‘'of (b)(3) must be applled from the perspectlve of
settlement not trie

. . . B

o «1 } :
A suggestlon t delete the words "for purposes of trial" was

rejected as incondgistent with the need to make clear the
differences betweenisettlement classes and litigation classes.

1
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The description of "parties to a settlement" is 1ntended to

require that there be a complete settlement agreement at the tlme"

class certification is requested. It was argued that provision
should be made for a‘“condltlonal" settlement class certification,

to be made ‘in’ hopes that a settlement mlght be reached but‘

aoknowledglng that the class must be decertlfled lf}settlement is

not reached.‘ Thlsnargument was rejected on’ at, lea
Ihe flrst””as hat”no prudent lawyer wo“ld‘suggest“

"i?m%tlbn to adoﬁt theMprop0sed s
unanlmously. “““
A later motlon to recon51der proposed (b)) (4) to add

"proposed " 5o that it would recognize a request for certlflcatlon
by the partles ‘to "a proposed settlement.“ It was objected that

this change would encourage certlflcatlons that 'could coerce:

settlement,‘based in part on the fear that the certlflcatlon night
be carr ed forward to trial of jan unmanageable class,
Cert1f1
merely
motlon

‘ 11ed W1th 2 supportlng votes and 11 opp051ng votes.

nmw Ul

~1 .. subdivision (e)ww

The earlier discussions of" subdivision (e) were revived with
a suggestlon that the spec1a1 ‘master prov151on in (e) (3) of the
November draft: should be ' adopted. h Mmhe biggest problem with
settlements is that they. 51destep the adversary process, depr1v1ng
the court of the re11ab1e 1nformatlon needed to evaluate a
settlement. ‘ The idea . of the‘ draft ”prov151on is to ensure
1ndependent rev1ew.. There, 1s ev;dence that some, state—court judges
are 51mply' rubber-stamplng cl‘ss settlements. Some means of
1ndependent 1nvest1gatlon should be]urequlred at least for
settlement classes. Adversary process’ls prov1ded only if there
are objectors. e o R N

”l‘ " 1 4.1* ' .
It was objected that thlshseemlngly benlgn provision could
have unlntended adverse consequences. There is a problem, but thls
solution may make thlngs Worsem If someone else is app01nted to
1nvest1gate the' settlement respon51b111ty may transfer from the
judge to the adjunct.‘ T]
master, who may provide a léss problng 1nqu1ry than the court would
provide. It is better to leave the respons1b111ty squarely on the
judge, . who w1llmrespond w1th careful 1nqu1ry o

It was suggested that 1nstead of”lncprporatlon in subdivision
(e), the use of“spec1al ‘masters' might be Hoted in the Note to the

settliement class provisions of new subdivision (b) (4).

two grounds.ﬂ‘V
e,;iflcatlon of

tlon for settlement, purposes should "not 'be avallable;
use the partles‘"have ‘an idea about a settlement."‘ The“

The partles,“lndeed may agree on the‘
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Sheila Birnbaum observed that substantial protection is
provided by the requirement of notice of settlement. The parties
want to ensure that the notice is sufficiently strong to protect
the settlement judgment against collateral attack. At the stage of
settlement, it is the defendant who pays for the notice; cost is
not an obstacle to effective notice.

The key is adequate class representation. Special masters, or
for that matter the class guardians who were suggested in earlier
discussion, are no better assurance than direct supervision of the
named class representatives. The problem, moreover, arises with
other class 'actions. Classes .certified for 1litigation under
subdivisions (b) (1), (2), or. (3) may settle after certification.
The certification itself may result from stipulation.

a band-aid." It would provide some added protection against the
fear of class sell-out settlements. o ‘

'JéhnjFrank spoke in fayor of proposédi(ey(s) és "better than

H. Thomas Wells, Jr., suggesﬁed that present subdivision (e)
settlement procedure is. adequate. If there are problems, they
arise from inadequate implementation of the procedure.

It is possible to appoint a guardian ad litem for the class,
and appointments have been made when the need arises. - Settlement
classes can come into being quickly, usually after little
discovery. -They are "packaged." 'It is hard for a judge to be an
independent examiner. There ought to be an independent voice. But
the "guardian" label should be avoided, because many collateral
consequences are likely to flow from the label. :

Adoption of the draft paragraph (e) (3) was opposed on the
ground that courts now have power to rely on masters or magistrate
judges, or to appoint guardians ' or other independent
representatives to investigate'a settlement. It may be appropriate
to comment on these matters in the Note to new subdivision (b) (4),
but there is no need‘forﬁan‘ihdepéndentjp:ovision. ‘

A motion to add proposed paragraph (e)(3) failed, 5 for and 8
against. P e

It was observed that hearings are held on subdivision (e)
approval motions, and provide the best means of review. There is
no explicit hearing requirement in subdivision (e), however. It
was moved that an explicit hearing requirement be added. The rule
would read: "A class action shall not be dismissed or compromised
without hearing and the approval of the court, after notice of the
proposed dismissal or compromise shati—be has been given * * % n
The motion passed with 9 supporting votes. .

Maturity

It was moved that subdivision (b) (3) factor C be amended as
proposed in the drafts, adding "maturity" of "related" litigation
"involving class members." The reasons for adding the maturity
factor are those discussed in November, and reflected in the draft
Note. The motion carried unanimously.
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Subdivision (¢) (1)

Subdivision (é)(li now requires thaf'the detefminétion whether
to certify a class must be made "as soon as practicable" after

commencement of the action. The draft pdmpletely revises (c)(1).
The question whether the "as soon as  practicable" requirement

should .be deleted flowed into the question whether it is desirable
to propoSéugVery‘pqssiblehdmprovement‘ianule;23 at one“time. The
proposals,already ;adopted wi. ;require extensive consideration and
will, drawimuch comment dutri ‘
Act process.' Tl ism
more,; complicated than

en y

i ~substantial

draft would

““““

‘A;motionfwas‘mada to revisew§ubdivisign (c¢) (1) to require
determination whether to certify a c¢lass "when practicable" after
commencement of the action. ' /Substitution of the full draft
revision was. suggested as an alternative, but put aside because the
changes were more stylistjic. than substantive. The motion was

adopted by consensus. It was pointed out that the substitution of
"when practicable" would serve :the same, function as the proposal to
add a,mnew subdivision (d)(1)y.expressly permitting decision of

motions to dismiss or gqrﬁsummapy‘juggment“ efore the certification
question is addressedwm“$hng9pgﬂtqwrey;spB (c) (1) can,point out

that the revision removes any‘suwggft“forffhe minority view that
Lol b Iy . Lo o v . T Pl Ll e g 2ol 4 » . »
the "as 'soon-as practicable" requirement defeats pre-certification.
! ‘ S A G Sl o

actiofi ‘'on such motions. ' ' v o
P . subdivision (b) (2) |
the draft would revise subdivision (b)(2) to resolve the

ambiguity that has led' some courts to rule that it does not
authorize certification of a,defendant class. The motion failed by

2 votes for and 11 votes against.
subdivision (c¢)(2): (b)(3) Class Notice

. . [ B

The November draft includes at lines 156 to 161 a provision
that would authorize sampling notice' in a (b)(3) class if the cost
of individual notice is excessive in relation to the generally
small value of individual members' claims. A motion to adopt this
provision was resisted on the ground that it is inconsistent with
the new (b) (3) factcrw(ﬁ)fthat”allpWS refusal to certify a class
when the probable valueipf'individual relief does not justify the
costs and burdens of class litigation. It was responded that to
the contrary, this notice provision will implement the purposes of
factor (F) by' reducing 'the costs dnd burdens of certification,
making it feasible to lenforce claims that otherwise might not
justify class litigationl': Some concerns were expressed about the
requirements of due process. 'The motion failed for want of a
second. Wb e ‘ :

cceeding steps of;the Enabling .
aid ifornot. making:the process
o adyance ' the .most important '
ot likely that Rulei23 will be .
‘ $... For!'ithe.last many
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It was agreed that the proposed revisions of Rule 23 agreed
upon at this meeting should be submitted to the Standing Committee
with a recommendation for publication for public comment.

New Business

The American College of Trial Lawyers Federal Rules of Civil
Procedure Committee has recommended that the Committee take up the
question whether the scope of discovery authorized by Rule 26(b) (1)
should be restricted. The recommendation is supported by a
detailed chronology of past Committee consideration of the many
problems that surround the scope and practice of discovery. This
topic will be on the agenda for the fall meeting. Earlier
discussion of the proposal to amend Rule 26 (c) emphasized the early
and recent concerns that have tied the scope of discovery to
protective-order practice. The Committee has continually sought to
sidestep the fundamental question by attempting more modest
approaches. The 1993 adoption of mandatory disclosure in Rule
26(a) 1is the most recent example. The time has come to consider
the central questions once again.  And thanks are due to the
American College of Trial Lawyers for the careful supporting work
they have provided.

Standing Committee Self-study

The most recent draft Self-Study prepared by the Standing
Committee self-study subcommittee was included in the agenda, along
with a set of questions framed by the Reporter for this Committee.
Professor Coquillette, as Reporter of the Standing Committee,
suggested that the several advisory committees need not be
concerned that the self-study will stimulate a response that must
be anticipated by advisory committee deliberations and advice.
This Committee took no action with respect to the draft self-study.

Admiralty Rules

Proposals to amend Supplemental Admiralty Rules B, C, and E
were added to the agenda at the last minute. It was concluded that
better advance preparation will be required to support informed
consideration of these proposals. They are carried forward to the
fall agenda.

Next Meeting

It was agreed that the next meeting of the Committee will be
held on October 14 and 15.

Judge Higginbotham, as chair, closed the meeting by noting
deep appreciation and thanks to John Rabiej and Mark Shapiro for
their continuing and excellent support of the Committee. He also
expressed thanks to all Committee members for sustained, diligent,
and successful work.

Respectfully submitted,

Edward H. Cooper, Reporter
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'PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE’

Rule 23. Class Actions
* %k % *‘ *

(b) CLASS ACTIONS MAMAﬁvABLE. An action may be
maintained as a class action if the prerequisites of subdivision
(a) are satisfied, and m addiﬁon£

* * * ¥ %

(3) the court finds that ‘the questions of law or fact
common to the meﬁbers of the class predominate
over any questions affecting only individual members,
and that a class action is superior to other available
methods fof the fair and efficient adjudication of the
controversy. The mattérs pertinent to the findings

include;

(A) the practical ability of individual class
members to pursue their claims without class

* New material is underlined. Superseded material is struck out.
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certification;

(AB) the-interest-of members-of the-class-in
individuall o] .
defense—of class members’ interests in
maintaivning‘ or defending separate actions;
(BC) the extent, and nature, and matmity of

any related litigation concerning—the

involving class members of theclass;

(€ED) the desirability or undesirability of
concentrating the litigation of the claims in the
particular forum;

(BPE) the difficulties likely to be encountered

in the management of a class action; and

D) whethc; the probable relief to individual

class membgrs justiﬁés the costs and burdens

of class litigation; or
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. (4) the parties to a settlement request certification

under subdivision 3) for oses of settlemen

even though the requirements of subdivision (b)(3)

might not be met for purposes of trial.

(c) DETERMINATION BY ORDER WHETHER CLASS ACTION
To BE MAINTAINED; NOTICE; JUDGMENT; ACTIONS
CONDUCTED PARTIALLY AS CLASS ACTIONS.

(1) As—soon—as When practicable after the
commencement of an action brought as a class action,
the court shall determine by order whether it is to be
so maintained. An order under this subdivision may
be conditional, and may be altered or amended befbre
the decision on the merits.

% %k %k %k %k

(e) DISMISSAL OR COMPROMISE. A class action shall not

be dismissed or compromised without hearing and the

approval (of the court, and after notice of the proposed

43
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49 dismissal or compromise shalt-be has been given to all
50 members of the class in such manner as the court directs.

51 (f) Appeals. A court of appeals may in its discretion permit
52 an appeal from an order of a district court granting or denying
53 class action certification under this rule if application is made
54 to it within ten days after entry of the order. An appeal does
55 not stay proceedings in the district court unless the district
56 judge or the court of appeals so orders.

COMMITTEE NOTE

Class action practice has flourished and matured under Rule
23 as it was amended in 1966. Subdivision (b)(1) continues to
provide a familiar anchor that secures the earlier and once-central
roles of class actions. Subdivision (b)(2) has cemented the role of
class actions in enforcing a wide array of civil rights claims, and
subdivision (b)(3) classes have become one of the central means of
aggregating large numbers of small claims that would not support
individual litigation. The experience of more than three decades,
however, has shown ways in which Rule 23 can be improved. These
amendments may effect modest expansions in the availability of class
actions in some settings, and modest restrictions in others. New
factors are added to the list of matters pertinent to determining
whether to certify a class under subdivision (b)(3). Settlement
problems are addressed, both by confirming the propriety of
"settlement classes” in subdivision (b)(4) and by making explicit the
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FEDERAL RULES OF CIVIL PROCEDURE 5

need for a hearing as part of the subdivision (¢) approval procedure.
The requirement in subdivision (c)(1) that the determination whether
to certify a class be made as soon as practicable after commencement
of an action is changed to require that the determination be made
when practicable. A new subdivision (f) is added, establishing a
discretionary interlocutory appeal system for orders granting or
denying class certification. Many of these changes will bear on the
use of class actions as one of the tools available to accomplish
aggregation of tort claims. The Advisory Committee debated
extensively the question whether more adventurous changes should
be made to address the problems of managing mass tort litigation,
particularly the problems that arise when a common course of
conduct causes injuries that are dispersed in time and space. At the
end, the Committee concluded that it is too early to anticipate the
lessons. that - will. be leammed from the continuing and rapid
development of practice in this area. ‘ l

At the request of ,the .Advisory: Committee, the Federal
Judicial Center und,éi;ftopk an empirical study designed to illuminate
the general use of class actions not only in settings that capture
general attention but also in more routine settings. The study is
published .as T.E. Willging, L.L. Hooper, and R.J. Niemic, An
Empirical Study of Class Actions iin Four Federal District Courts:
Final Report to the Advisory Committee on Civil Rules (1996). The
study provided much useful information that has helped shape these
amendments. . | . .- (T St

Subdivision (b)(3). Subdivision (b)(3) has been amended in
several respects.; Some of the p;hanges‘ are designed to redefine the
role of class adjudication in ways thiat sharpen the distinction between
the aggregation of individual claims; that would support individual
adjudication and the aggregation of individual claimsthat would not
support individual adjudication.’! Cufrent attempts |by courts and

45
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lawyers to adapt Rule 23 to address the problems that arise from torts

that injure many people are reflected in part in some of these changes,
but these attempts have not matured to a pomt that would support
comprehensive rulemakmg o

The probability’ that a claim would support individual
litigation depends in part on the expected recovery. One of the most
important roles of certification under subdivision (b)(3) has been to
facilitate the: enforcement of valid claims for small amounts. The
median individual class-member recovery. figures reported by the
Federal Jud1c1a1 Center study ranged from $315 to $528. These
amounts are far below the level that would be- required to support
individual litigation; unless perhaps in'a small claims court. This
vital core, however,‘»may branch jnto more troubhng settings. - The
mass tort cases may sweep'into a- class manx 'members ‘whose
individual claims would support md1v1dual htlgatlon controlled by
the class member. In such cases, demal of certification or careful
definition of the class may be wessenhal to protect these: plamt:ffs As
one. example, a defectx e roduct x‘nay havehmﬂl ted small property
value losses: on millions of ¢ nsumers flé ctmg a. sma]l risk of
serious mjury, and " alsw ha pa j‘d sen is pelsonal injuries to a
relatwely sma]l number‘ of consummers.y/Clas: p@ﬁtiﬁc‘auonm‘ay be

amage i cldi but not as 'to ‘the
ations of this problem
“ nes wthat* te smﬂar in

fraud, forexam‘;{
support mdmdi ‘

classls“meiuf Jfia(]
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FEDERAL RULES OF CIVIL PROCEDURE 7

the court should consider the possibility of excluding these victims
from the class definition.

Individual litigation may affect class certification in a
different way, by shaping the time when a substantial number of
individual decisions illuminate the nature of the class claims.
Exploration of mass tort questions time and again led experienced
lawyers to offer the advice that it is better to defer class litigation
until there has been substantial experience with actual trials and
decisions in individual actions. The need to wait until a class of
claims has become "mature” seems to apply peculiarly to claims that
involve highly uncertain facts that may come to be better understood
over time. New and developing law may make the fact uncertainty L
even more daunting. A claim that a widely used medical device has
caused serious side effects, forexample, may not be fully understood
for many years after the first injuries are claimed. Pre-maturity/class
certification runs the risk of mistaken decision, whether for or against
the class. This risk may be translated into settlement teims that
reflect the uncertainty by exacting far too miich from thie defendant
or according far too Little to the plaintiffs. ', 1i L

These concerns underlie the changes made in the subdivision
(b)(3) List of matters pertinent to the findings whether the law and fact
questions common to class members predominate over individual
questions and whether a class action is ‘Superior to other available
methods for the: fair anq‘efﬁciéntjadjud‘icaﬁon of the controversy.
New factors are added to the list, and some of the original factors
have been t?fd;qulated, S R

Subparagraph (A) is new. The focus on the practical ability
of individual class members to pursue their claims without class
certification can either qpcourage or discourage class certification.
This factor discourages — but does not forbid — class certification

47
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when individual class members can practicably pursue individual
actions. I individual class members cannot practicably pursue
individual actions, on the other hand this factor encourages class
certification. . This encouragement may be offset by new
subparagraph (F) if the probable relief to individual class members is
too low to justify the burdens of class lmgatlon.

Subparagraph (B) mrewsed frOm forrner subparagraph (A),
complements new subparagraph (A). The practlcal ability of
individual class- members to pursue md1v1dual actions is important

when class. members have isignificant »mterests m mamtammg or
defending separate: actmns ‘These mterests‘ mclude such fundamental
the t1m1ng ‘ f a11 events from filing to

matters as choice ’of foi
Judgment selectlon of ‘ pames j; d ‘ad ersanes “th 'ability to gain

‘ ‘ ismn control of
hugauon strate'

all issues. of i

'
|

‘class members to’ pursue

The p ‘
! En mamtammg ‘separate 'actions

mdmdual ﬂmgaﬁ i and
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FEDERAL RULES OF CIVIL PROCEDURE 9

may come into conflict when there is a significant risk that the
insurance and assets of the defendants may not be sufficient to fully
satisfy all claims growing out of a common course of events. The
plaintiffs who might win the race to secure and enforce individual
Jjudgments have an interest that is served at the cost of other plaintiffs
whose interests are defeated by exhaustion of the available assets. In
these circumstances, fairness and efficiency may require aggregation
in a way that marshals the assets for equitable distribution. This need
may justify certification under subdivision (b)(3), or in appropriate
cases under subdivision (b)(1). Bankruptcy proceedings may prove
a superior alternative. The decision whether to certify a (b)(3) class
must rest on a judgment about the practical realities that may thwart
realization of the ~abstract mterests that point toward separate
individual actions; . n

Factor ©), formerly factor (B), has been amended in several
respects. Other litigation can be considered so long as it is related
and involves class members; there is no need to determine whether
the other litigation somehow concems the same controversy. The
focus on other litigation "already commenced” is deleted, permitting .
consideration' of htxgauon without regard to the time of filing in
relation to the time of filing the, class action. The more important
change authorizes consideration of the "matunty of related litigation.
In one d1mens1on,\matunty can reﬂect the need to avoid interfering
with the progress ‘'of related htlgatlon a]ready we]l advanced toward
trial and Judgment. When mulnple c1a1ms arise out: of idispersed
events, however matunty also reflects the! need to support class
adjudication; be expenence gamed,‘m completed lmgauon of several
individual. plaxms If the results; mof mdxvxdu‘al litig‘aﬁon begin to

converge, .cldss adjudlcatlonr may . seem appropnate - Class
adjudication may contmue to: be 11‘131‘l propnate however if individual

litigation conﬁnues to. yleld mcopsmtent results wor if individual -

49
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litigation demonstrates that knowledge has not yet advanced far
enough to support confident decision on a class basis.

Subparagraph (F) has been added to subdivision (b)(3) to
effect a retrenchment in the use of class actions to aggregate trivial
individual claims. If the probable relief to individual class members
does not justify the costs and burdens of class litigation, a class action

is not a superior means of efficient adjudication. The near certainty
that few or no individual claims will be pursued for tnv1a1 relief does

not: reqmre class cernﬁcauon
The prospect of srgmﬁcant benefit to class members combmes
with the public values of enforcing legal norms to justify the costs,
burdens, and coercive effects of class actions that otherwise satlsfy
Rule 23 requirements. prrobable individual relief is slight, however
the core Jusuﬁcatron of class enforcement falls
i U R

The value of probable md1v1dua1 rehef must be weighed

against the costs and burdens of .class-action proceedings. No

particular dollar figure can be- used as a threshold. A smaller figure
is appropriate if issues: of hab1hty can be qmckly resolved without
protracted discovery or trial; ‘,prooeedmgs, the costs'of class notice are
low,. and . the : costs of | ‘,adm istering: and dlstnbutmg the award
likewise are low. ngher figures should be demanded if the legal

prove costly, and dlstnbnu n‘of the award wﬂl be expensrve ‘ Often
da ese matters at the commencement of

0.d U Mter“shouldnotwea.ken
e same time decertification should be
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FEDERAL RULES OF CIVIL PROCEDURE 11

considered whenever the factors that seemed to Justify an initial class
certification are disproved as the action is more fully developed.

Subdivision (b)(4). Subdivision ®)(@) is new. It permits
certification of a class under subdivision (b)(3) for settlement
purposes, even though the same class might not be certified for trial.
Many courts have adopted the practice reflected in this new provision.
See, e.g., Weinberger v. Kendrick, 698 F.2d 61, 72-73 (2d Cir.1982);
In re Beef Industry Antitrust Litigation, 607 F.24 167, 170-171, 173-
178 (5th Cir.1979). Some very recent decisions, however, have stated
that a class cannot be certified for settlement purposes unless the
same class would be certified for trial purposes. See Georgine v.
Amchem Products; Inc., 83 F.3d 610 (3d Cir.1996); In re General
Motors Corp. Picljc—‘UpTruck Fuel Tank Litigation, 55 ‘F.351'768 3d
Cir. 1995). This amendment is designed to resolve. this newly
apparent disagreement. -~

Although subdivision (b)(4) is formally separate, any class
certified under its terms is a (b)(3) class with all the incidents of a
(b)(3) class, including the subdivision (c)(2) rights to notice and to
request exclusion from ‘the class. Subdivision (b)(4) does not speak
to the question whether a settlement class may be certified under
subdivisions (b)(1) or ( )(2). As with all parts of subdivision (), all
of the prerequisites of| subdivision (a) must be satisfied to support
certification of a- (b)(4) settlement class. In addition, the
predominance and superiority requirements of subdivision (b)(3)
must be satisfied. ‘Subdiyision (b)(4) serves only to make it clear that
implementation of the: factors that control certification of a.(b)(3)
class is affected by the many differences between settlement and
litigation of class claims or defenses. Choice-of-law difficulties, for
example, may force certification of many subclasses, or even defeat
any class certification, if claims aré to be litigated. Settlement can be
reached, however, on terms that §‘urmou‘1’1t such difficultiés|’ ‘Many
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12 FEDERAL RULES OF CIVIL PROCEDURE

other elements are affected as well. A single court may be able to
manage settlement when litigation would require resort to many
courts. And, perhaps most important, settlement may prove far
superior to litigation in dev1smg comprehenswe solutions to large-
scale problems that defy ready dlsposmon by traditional adversary
litigation. Important beneﬁts may be provided. for. those who,

knowing of the class settlement and the opportunity to opt out, prefer

to participate in the class Judgment and avoxd the costs of individual
litigation.

For all the potentlal benefits, settlement classes also pose
special nsks ‘The court’s Rule 23(e) obhgatmn to review and
approve a ‘class settlement commonly must;, lsurmount the
informational dxfﬁcultxes that anse when the major adversanes join

forces as proponents' of their setﬂement agreement. -Objectors.

frequently appear to reduce these difficulties, but it may be difficult
for objectors to obtam the information. reqmred for, ‘fully informed

challenge. The reassurance prowded by ofﬁcml dJud1cat10n is,

represent that they s
a class would facxhta‘ |

i ,M g
)

ation befere

) 'H‘ \w o
settlement mlght exert ‘ ement, @I‘ld
might increase the nsk 14 S Formed into:|
certification of a trial clae‘ y ation. These
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FEDERAL RULES OF CIVIL PROCEDURE 13

protections cannot be circumvented by attempting to certify a
settlement class directly under subdivision (b)(3) without regard to
the limits imposed by (b)(4).

Notice and the right to opt out provide the central means of
protecting settlement class members under subdivision (b)(3), but the
court also must take particular care in applying some of Rule 23’s
requirements. As to notice, the Federal Judicial Center study suggests
that notices of settlement do not always provide the clear and succinct
information that must be provided to support meaningful decisions
whether to object to the settlement or — if the class is certified under
subdivision (b)(3) — whether to request exclusion. One of the most
important contributions a court can make is to ensure that the notice
fairly describes the litigation and the terms of the settlement.
Definition of the class also must be approached -with care, lest the
attractions of settlement lead too easily to an over-broad definition.
Particular care should be taken to ensure that there are no disabling
conflicts of interests. among people who are urged to form a single
class. If the case presents facts or law that are unsettled and that are
likely to be litigated in individual actions, it may be better to postpone
any class certification until expenence with individual actions yields
sufficient mformatlon to smpport a W1se setflement and effective
revxew of the scttlement. )

Subdtvzszon (c). The requuement that the court determine
whether to ccmfy a class "as soon as practicable after commencement
of an action” is. amended to prowde for certification "when
practlcable

The Federal Jud1c1a.1 Center study showed many cases in
which it was doubtful whether determination of the class-action
question was made as soon as practicable after commencement of the
action. This result occurred even in districts with local niles
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14 FEDERAL RULES OF CIVIL PROCEDURE

requiring determination within a specified penod These practices
may reflect the dominance of practicability as a pragmatic concept
that effectively has translated "as soon as" to mean "when." The
amendment makes this approach secure, and supports the changes
made in subdivision (b)(3) and the add1t10n of subdivision (b)(4).
Significant preliminary preparation may be required ina (®)3) action,
for example, to appraise the factors identified in new or amended
subparagraphs (A), (B), (C), and (F). These and similar inquiries
should not be made under pressure of 'anearly 'certification
requirement. - Certification of a settlement class under new
subdivision (b)(4) cannot happen until the. part1es have reached a
settlement agreement, and there should not be any pressure to reach
settlement "as soori as pracucable. RO
“ ]

Amendment of the "as | soon as pracucable" requirement also
conﬁrms the common pracuce " f rqhng on motions to dlsmlss or for
summary Judgment befo 'the clas

courts have feared that thls seful p ractice is mconsxstent wuh the " as
" requu'em nt. o

H‘
soon as practxcable L
! u\ 4 i

ENTARER Y
o

pmended to conﬁrm the
' as'pz 6 of the. ‘process of
m& of a class actlon." The. judicial

‘The pa;tﬂeswto the settlement

or| kapproval and

approvmg dlsmlssal or comprp
respon31bﬂ1ty to the class i
oeasetobe adversanes' in prex
Obj ct ' dif

ectors

[

These iwproble::hs may be
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'FEDERAL RULES OF CIVIL PROCEDURE 15

Subdivision (f). This permissive interlocutory appeal
provision is adopted under the power conferred by 28 U.S.C. §
1292(e). Appeal from an order granting or denying class certification
is permitted in the sole discretion of the court of appeals. No other

type of Rule 23 order is covered by this provision. It is designed on

the model of § 1292(b), relying in many ways on the jurisprudence
that has developed around § 1292(b) to reduce the potential costs of
interlocutory appeals. At the same time, subdivision (f) departs from

§ 1292(b) in two significant ways. It does not require that the district

court certify the certification ruling for appeal, although the dlstnct
court often can assist the parties and court of appeals by offermg
advice on the desirability of appeal And it does not include the
potentially limiting requirements of § 1292(b) that the district court
order "involve[] a controlling question of law as to which there is
substantial ground for difference of opinion and that an immediate
appeal from the order may materially advance the ulumate
termmatmn of the litigation."

Penmssmn to appeal should be granted. w1th restramt. The
Federal Judicial Center study supports the view that. many suits with
class action allegations present familiar and almost routine issues that
are no more worthy of immediate appeal than many other
interlocutory rulings. Yet several concerns justify expansion of
present opportunities to appeal. An order denying certification may
confront the plaintiff with a sxtuatmn in which the only sure path to
appellate review is by proceeding, to| final Judgment on the ments of
an individual claim that, standing alone, is far smaller than the costs
of litigation. An order granting certlﬁcatlon on the other hand, may
force a defendant to settle rather thap mcur the costs of defendmg a
class action and run the risk of potepnally rumous liability. These
concerns can be met at low cost by establishing in the.court of appea]s
a discretionary power to grant interlocutory review m cases, that show
appeal-worthy certification i issues. . NEDUREEE
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16 FEDERAL RULES OF CIVIL PROCEDURE

The expansion of appeal opportunities effected by subdivision
(f) is modest. Court of appeals discretion is as broad as under §
1292(b). Permission to appeal may be granted or denied on the basis
of any consideration that the court of appeals finds persuasive.
Permission is most likely to be granted when the certification decision
turns on a novel or unsettled question of law, or when, as a practical
matter, the decision on ‘certification is hkely d1spos1t1ve of the
httganon, Such questions are most hkely to aris¢ during the early
years of experience with new class-action provisions as they may be
adopted into Rule 23 or cnacted by legislation. Permission almost
always will be denied when the certification decision turns on case-
specﬁic matters of fact and dlSlIlCt court dlscretton.

The dlstnct court, havmg worked through the certification
decision, often will be able to prov1de cogent ‘advice on the factors
that bear on the decision whether to pe rmit appeal ThlS advice can
be particularly valuable if the certlﬁcatlon decnston is tenitative. Even
astoa firm certtficauon d i ion, 2 statement ‘of reasons bearing on

appeal $!'not stay tn'al court
‘ght ﬁrstfro the tnal court. Ifthe

N i e,

- Appe ‘ has been'm
for penuonmg for leave to appealw ufider subdmsmn ).
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS JOHN K. RABIE]

Chief

CLARENCE A. LEE, JR.

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

September 20, 1996

MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES

SUBJECT: Questions, Suggestions, and Concerns Expressed by Members of the
Standing Rules Committee on Civil Rule 23

At its June 19-21, 1996 meeting, members of the Standing Rules Committee
raised questions, proposed suggestions, and expressed concerns regarding the
publication of the amendments to Civil Rule 23. The committee believed that a
record of their discussions might be helpful to the advisory committee during its
future deliberations on these amendments.

Draft minutes of the Standing Committee meeting have been prepared that

describe in some detail the committee’s discussion of Rule 23. That section is
attached.

AR
John K. Rabiej

Attachment

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Standing Committee, June 1996 Minutes - DRAFT = ‘ ‘ | : Page 19

Amendments for Publication
FED.R.CIv.P. 23
1. Committee Process

Judge Stotler pointed out that the Advisory Committee on Civil Rules had been studying
class actions for several years, and it had invited many interested parties to participate in its
deliberations. In an effort to gather as much information as possible before drafting specific
amendments to Rule 23, the committee had convened large meetings tantamount to public
hearings to discuss class action issues with interested attorneys, judges, and academics. She
complimented the committee on. seekmg out the best information possible from knowledgeable
persons on complicated and controversial issues. -

She stated that the advisory committee had only recently decided upon the final language
of its draft proposal. She suggested that recent correspondence objecting to publication of the
proposal was probably attributable to the recent nature of the advisory committee’s action,
coupled with the very public nature of its deliberations. She noted that copies of all recent
correspondence had been distributed to each member of the standing committee, and she urged
the members to take their time and work through the adwsory committee’s proposal careﬁllly and
thoroughly.

Judge Higginbotham noted that correspondence opposing the proposed changes had been
received from many members of the academic community. He stated that the views expressed
had been made with the best of intentions and should be regarded as very positive because they
demonstrated the importance of the proposed amendments and the public attention they would
receive. He added that it was vital that the committee hear from the users of the system. He
pointed out, however, that there is a prescribed public comment period, and the commentators
could appear at the hearings, present their views in person, and respond to questions.

Judge Higginbotham stated that the advisory committee had begun its review of class
actions six years earlier at the direction of the Judicial Conference to study mass tort and asbestos
cases. During the first round of consideration, under Judge Pointer’s leadership, the committee
had approved a set of proposed revisions to Rule 23 based in large part on a proposal by the
American Bar Association. The committee, however, had not sought approval of the revisions
because of the press of other matters on its agenda. -

Judge Higginbotham explained that after he had become chairman, the advisory committee
returned to Rule 23 and decided that it needed to reach out widely and learn as much as it could
about class actions. This required not just seeking reactions to a particular proposal for amending
the rule, but also a broad effort to deal with basic concepts and to explore the practical operation
of all aspects of class actions.
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Judge Higginbotham pointed out that the advisory committee had invited prominent class
action lawyers to attend its meetings and discuss class action issues. It had also convened
symposia and meetings on class actions with practitioners and scholars at university settings in
Philadelphia, Dallas, New York, and Tuscaloosa. Many people had participated in these
gatherings, and they had been encouraged to speak freely and share their differing viewpoints.
Judge Higginbotham stated that the lawyers and academics had been generous w1th their time, and
he thanked them for thelr contnbutlons to the work of the adwsory committee.

2. Substantlve Issues

Judge Higgmbotham pomted out that Rule 23 does not lend 1tself 1o neat analysis. It is
peculiarly dependent on. expenence and practice. He emphasized that there are many different
categories of class actions, ranging from securities cases, to product liability cases, to tort cases,
to civil rights cases. The practical problems of class action litigation and the interests and
wewpomts of the partlclpants vary substanna]ly ﬁrom one, category of htlgatton to another

He also stressed at the outset that there is a cntrcal drfference between ®(1) and ®)(2)
classes, on the one hand .and (b)(3) classes on ‘the other. Inia (b)(l) or (b)(2) class, claimants
have no, nght to opt‘w out of the class On the other hand, the nght to opt out is key to the
the chorce of elther acceptmg the proposed settlement oﬁ'er or reﬁ.lsmg it and assummg the risk of
prosecuting their cases: 1nd1v1dually Accordingly, from a plamtlﬂ’ s viewpoint, a claimant in a
®)(3) settlement action has' greater nghts than & claimant in'a case'that is 'ﬁrst certtﬁed and then
proceeds. later to settlement S R AT & & o

Judge nggmbotham stated that the adwsory commlttee had considered a number of
proposals to revise Rule'23. ‘In the end, the members took a very cautious approach and decided
to adopt a “minimalist™ draft As anjexample, the comnnttee had considered a proposal to require
the court to look ‘at the merits of the,case and the strength of the proponent s claim as an element
in determmmg whether to certify the class. After exammatton, though, the committee decided
that the priceiof that i mqulry was: snnply 100, great for, among other thmgs 1t Would require a
minitrial. | i',«'j‘ g ‘ ‘ w‘ ;t. iy :

Judge I-ﬁggmbotham then descrtbed in turn each of the erght proposed changes that the
advisory committee would make in Rule 23. He: emphasrzed that the eight- changes were stated
distinctly, but they were. mterrelated and remforced each other. ‘

1. The list of factors pertinent to the/court’s findings of predommance and superiority
would be/ expanded A new subparagraph (b)(1)(A) would require the court to
- consider the practical ability of md1v1dua1 class members to pursue their claim
‘without class certification. ‘ :

|

£

A

)

™

]

]




S T

1

-

Bt
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2. Subparagraph (b)(3)}(B) would be revised to make it clear that the court must look
at alternatives to a class action. The amendment would emphasize the autonomy
of individual claimants to determine their own destiny.

3. The word “maturity” would be added to'subparagraph (b)(3)(C), thus requiring the
: court to look not only at the ability of plaintiffs to prosecute their claims, but also
at the extent to which there has been development or maturity of the claims.

4. A new subparagraph (b)(3)(F) would be added, requiring the court to weigh the
probable relief to individual class members against the costs and burdens of the
class litigation. :

5. New paragraph (4) would explicitly authorize settlement classes.

6. In subdivision (c) the requirement that the court certify a class “as soon as
practicable” after commencement of the action would be changed to “when
‘practicable” after commencement of the action. Read in conjunction with other
proposed changes above, requiring the court to look at the maturity of claims and
to consider other alternatives to a class action, the amendment would remove the
incentive in the present rule for a judge to certify a class quickly.

7. Subdivision (e) would be amended to require that the court hold a hearing on
~ settlements in class actions. Even though courts routinely hold hearings on
settlements, the rule would now explicitly require it.

8. New subdivision (f) would authorize interlocutory appeals of district court orders
granting or denying certification of a class.

Finally, Judge Higginbotham pointed out that the advisory committee had decided not to
address “futures” classes, which are the subject of ongoing case law development. He also
emphasized that the proposed amendments did not deal with (b)(1) or (b)(2) class actions, but
only with (b)(3) class actions. The committee had insisted on retention of the right of a claimant
to opt out of a settlement class. Moreover, the amendments did not dispense with the Rule 23(a)
prerequisites or the notice requirements of (b)(3).

3. Views of the Members

The chair asked the members first for any general comments they had regarding the
proposed amendments to Rule 23.
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Chief Justice Veasey suggested that it would be helpful if the committee note were
expanded to include some of the introduction and background just enunciated by Judge
Higginbotham. The note would also benefit by: (1) updating the case law to include the Georgine
case, and (2) addressing some of the concerns expressed in recent correspondence to the
committee. Judge Higgmbotham responded that the note could be expanded to discuss Georgine,
but interested partles were very much aware already of the issues and the case law, and.they
would submit. knowledgeable and helpful comments during the public comment period.

Mr. Perry stated that it was clear from the committee note that the opt-out provision
applied to settlement classes. Yet, he asked whether the rule itself should be amended to provide
explicitly that a settlement class under (b)(4) is governed by all the provisions applicable to (b)(3)
classes, including a right of opt-out.

Judge Higginbotham responded that the text might be expanded, but the advisory
committee had concluded that the language of the amendment provided clearly that a settlement
classisa (b)(3) class., He added that it could not reasonably be interpreted as dispensing with the
opt-out provision and other requirements associated with a (b)(3) class. He suggested that
confusion on this point had been introduced because some people who had read the text had not
read the committee note. He recommended that the language of the rule be published without
change and that drafting i nnprovements be considered as part .of the public comment process.

Mr. Schreiber stated that he had spent 30 years in class action work, as a plaintiff’s
lawyer, a defense lawyer, a judge, a teacher, and a special master. He argued that the proposed
amendments were defendant-oriented and would cripple class actions. The central premise of the
advisory committee, he said, had been that something had to be done to address mass tort
problems. But by attempting to solve those problems by amending Rule 23, the committee would
set up an entirely new class action structure that would spawn many new problems. He added
that the proposed amendments would prevent consumer class actions and cause great disturbance
in securities and antitrust class actions, unless the advisory note were expanded to identify
explicitly what a judge may and may not do under the rule

J» !
8 I

Judge Stotler then took up each of the elght suggested amendments to the rule in order,
soliciting comments from the members on each. . : g ‘

Mr. Schreiber stated that the advisory note accompanying subparagraphs (b)(3)(A) and
(b)(3)(B) had to be expanded to specify that the judge must take into account the tremendous
cost of class litigation. For example, an individual plaintiff might have a large claim for $200,000,
but the potential relief could well be dwarfed by the cost of maintaining the class action and
obtaining discovery, which might may run into mllllons of dollars. . -
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Mr. Schreiber expressed reservations about subparagraph (C), dealing with the maturity of
related litigation involving class members. He alluded to a Seventh Circuit case in which, he said,
the trial judge had decertified a class action on the grounds that a handful of the plaintiffs had
tried and lost their individual cases and the defendants apparently would have refused to settle the
cases under any circumstances. He argued that as a result of the court’s decertification of the
class and the plaintiffs’ inability to pursue a class action, they had to settle for 30-40 percent of
what similarly-situated claimants later received in Japan. He strongly recommended that a
decision to decertify a class should not be based on only a few cases. He said that he was not,
opposed in general to the concept that the maturity of related litigation should be a pertinent.
factor in the court’s certification decision, but it should be explained more ﬁJlly in the advisory
committee note. ‘

Judge Easterbrook responded that in the Seventh Circuit case described, there had been
13 trials at the time of the class decertification decision. The defendants had prevailed in twelve
cases, and the plaintiff had prevailed in one case, winning about a million dollars. The case ended
up being settled for the actuarial value of plaintiff verdicts in the set of 13 litigated cases. He
stated that the key issue was that the trial judge must determine in each case the appropriate
number of cases that constitute maturity of related litigation. ‘

Mr. Sundberg pointed out that he had been involved in the case personally and believed
that the issue of maturity of litigation had not been dispositive of the case. There were many
other important factors that had a major mﬂuence on the outcome of the case.

Mr. Schreiber stated that if the amendment and committee note were published without
change, a huge number of people would testify at the hearings to express their concerns and
objections. As a result, the advisory committee would have to reexamine the amendments,
correct them, and republish them. Judge Higginbotham responded that the public comment
period was a vital part of the rules process. If the public comments demonstrated that changes in
the amendments or note were needed, the advisory commlttee would. make the changes and
republish the proposal, if necessary.. ‘

Mr. Schreiber argued that proposed new subparagraph (b)(3)(F) was the most
troublesome provision of all because it appeared to weigh the claims of individual litigants against
the total cost of the class litigation. He proposed that the committee note state clearly that the
totality of all the claims, rather than each individual claim, be compared to the costs of the
litigation. In its present form, he stated, the amendment could literally end all consumer cases.

He added that, alternatively, the problems could-be resolved by revising the language of the rule
itself.
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Judge Ellis said that the language of the rule was not clear on the point and might have to
be revised. He added, though, that sending the proposal back to the advisory committee would
serve no useful purpose since the committee had studied the matter long and hard. Rather, the-
time had come to solicit the advice of the public and make any needed changes later.

Judge Ellis continued that there was a question as to whether the amendments fell within
the bounds of the Rules Enabling Act because it could be argued that they affected substantive
rights. He suggested that there was a fundamental ideological fight between people who believe
that class actions should be used for certain purposes and people who believe that they ought not
to be used for those purposes. He concluded that publication of the amendments would generate
a very important debate and lead to helpful suggestions for improvements. ‘

Judge Easterbrook suggested that a court should not compare the probable relief to
individual class members against the total costs of class litigation. Rather, it could compare
either: ) md1v1dual claims against the pro-rata cost per class member, or (2) the aggregate
benefits to all class members against the aggregate costs of the litigation. He added that he
believed that the proposed amendment was perfectly clear in this respect, but if the public
comments were to show that it was not clear, the language could be adjusted.

Mr. Sundberg said that the language could perhaps stand some clarification, but it should
be published in its present form. The bench and bar would understand the issues, provide helpful
insights, and suggest language improvements :

Professor Coqulllette noted that as a technical matter, it would aid electronic research if
subpa.ragraphs (b)(3)(C) and (b)(3)(D) were not renumbered.

Judge Easterbrook suggested that the text of paragraph (c)(2), referring to paragraph
(b)(3), should be amended to include a specific reference to (b)(4). Professor Cooper responded
that the advisory committee had decided not to adopt that approach. It had drafted (b)(4) to
provide that a settlement class is a class certified under (b)(3). If (c)(2) were amended to include
a reference to (b)(4), it would carry the implication that a (b)(4) class is not a (b)(3) class. He
added that another way to clarify the matter would be to replace the words “under subdivision
(6)(3),” as they appear in (b)(4), with the words “request certification of a subdivision (b)(3)
class.” Judge Easterbrook concluded that any language changes should be deferred to the public
comment penod

Judge I-Iiggmbotham added that the advisory committee had decided as a matter of policy
not to dispense with the (b)(3) requirements in a settlement class action. Stylistic refinements to
reinforce that point could be made after the comment period without requiring publication of the
amendments.
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Mr. Schreiber stated that he supported the addition of paragraph (b)(4) to the rule. But he
recommended that the committee note be expanded: (1) to specify the factors that a judge must
consider in determining whether to certify a settlement class, and (2) to address the issue of future
claimants. He added that the Georgine opinion had discussed these matters well, and they needed
to be included in the committee note.

Judge Stotler explained that the Georgine opinion had been issued after the advisory
committee had settled on the language of the amendment and committee note. She suggested that
Georgine should be addressed, and it might be adwsable to refer to the case 1n the pubhcatlon
sent to bench and bar. ‘ :

Judge Higginbotham sa1d that he found the Georgme decision to be troublmg, and it was
in conflict with the holdmgs of five other circuits. In Georgine, the court of appeals would
require the trial judge, in considering whether to certify a class, to engage in the hypothetical
exercise of determining whether or not the case could be tried. He added that the Georgine
opinion, applied hterally, would bar certification of the breast nnplant cases and a great many
securities cases. ’ .

Mr. Schreiber stated that the basis of the Georgine holding was that the court had found
no typicality on the part of the representative party, who was a present claimant attempting to
represent future claimants. He added that he believed that Judge Becker would find settlement
classes appropnate in certam cases.

Chlef Justlce Veasey stated that the public comment period would be better informed if
the comnnttee note were enhanced to discuss: (1) the important cases, including Georgine, and
(2) the factors relevant to determining whether the probable relief to class members justifies the
costs and burdens of class litigation. Judge Higginbotham responded that the committee note
could easily be expanded to include a citation to Georgme

Professor Hazard stated that he strongly supported publishing the amendments and agreed
with the observations of Judge Easterbrook, Chief Justice Veasey, and Mr. Schreiber regarding
revisions to the rule and note. He added, though, that the changes should be made following the
public comment period.

He said that he had reached the conclusion that settlement classes were necessary. They
appeared to be what most class actions were about. He explained that under (b)(4), the lawyers
may negotiate a deal before they file the case and seek certification of the class. The proposed
settlement they reach requires court approval to constitute a contract, because if the court does
not certify the class, a condition essential to the settlement fails to materialize, and the deal is
effectively canceled. In essence, the issue is not one of judicial approval, for the court ultimately
must approve every settlement. Rather, the key question is whether the lawyers should be able to
bargain without superintendence of the judge or be compelled to bargain under what could be the
court’s close superintendence.
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In other words, it boiled down to the question of whether the rules should legitimate the
pre-filing settlement contracting process. He concluded that he was satisfied that there were good
reasons for permitting that process. The trial judge still must make a gestalt decision—based on
all the facts in each particular case—as to whether the particular class suit, as configured by the
lawyers, is on balance a good thing. He emphasized that the subject was multidimensional and
involved many variables. Accordmgly, it Just d1d not lend itself to an easy, definitive resolutlon in
a rule of procedure I : o

Professor Hazard added that some of the academrcs who had written to the commlttee had
misunderstood the rule and the significance of the (b)(3) requirements, which the adwsory
committee had intended to be applicable in settlement class actions. They had also been
_ unrealistic in addressing what the real social. alternatives would be to a settlement class in large,
continuing tort situations.  He said that he was satisfied that the asbestos cases, for exanmle had
reached the pomt where settlement ‘was thew only sensrble way to deal Wlth them

He argued that the key questlon in Geargme should have been Whether the proposed
settlement was on balance a good thing. He regretted that the opinion had not been more explicit
in acknowledgmg that issue.. o : :

Mr. Schrelber sa1d that he approved of the proposed change in subdivision (c). It would
replace the current requirement that the court make a decision as to whether the class action
should be maintained “as soon as practicable” with a requirement that the court make the decision
“when practicable.” He pointed out that the change would reﬂect current reality, since most cases
are not certlﬁed wrthm 60 or 90 days . ‘ : e ‘

.Tudge Easterbrook sa1d that the proposed change in subdivision (e), requiring a hearing on
dismissal or compromise of a class action, was fine in principle. He questioned, though, whether
a hearing is necessary when there is no opposition to the dismissal or compromise. He suggested
that the advisory committee might want to consider substituting the words “opportunity for a
hearing.” Judge nggmbotham responded that the suggestlon would be taken into account by the
advisory committee.

Mr. Schreiber asked why class certification decisions warranted an interlocutory appeal
when: (1) other types of equally important matters cannot be appealed, and (2) the courts of
appeals were overburdened. He doubted whether a special exception was needed for class
actions. Judge Higginbotham responded that the advisory committee was of the view that class
actions as a matter of policy did in fact warrant a special path, at least to the extent that a party
could request leave to appeal a certification decision. He concluded that the courts of appeals
would have little difficulty in drstlngulshmg between those matters that warrant an mterlocutory
appeal and those that do not. ‘ :
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Judge Higginbotham pointed out that class action certification issues had come before the
appellate courts only in mandamus cases. The proposed new Rule 23(f) would recognize reality
and authorize a discretionary, interlocutory appeal, rather than force the appellate courts to
continue relying on the extraordinary writ. :

Mr. Sundberg strongly supported the interlocutory appeal provision. He said that
experience in the Florida state courts—where there is an interlocutory appeal as of right from a
certification decision—had demonstrated that these appeals had not created caseload burdens for
the appellate courts. Moreover, the proposed interlocutory appeal would be purely discretionary,
and it was clearly preferable to having the appellate courts stretch to use the mandamus remedy.

Judge Higginbotham added that the advisory committee had not addressed a number of
other issues in the proposed amendments because it had concluded that they should continue to be

- developed through decisional law. Professor Hazard added that the advisory committee had been

wise in deciding not to address the issue of future claims in the proposal. .

Judge Stotler called for the vote on sending the proposed amendments to Rule 23 out for
public comment, with a citation or two added to the committee note. The committee voted
without objection to approve the proposed amendments for publication.

. Mr. Schreiber requested that the members of the advisory committee be given a report of
the standing committee’s discussions regarding the Rule 23 proposal. He said that the members
had raised serious concerns that needed careful examination. Judge Stotler asked Mr. McCabe to
provide an detailed record of these concerns for consideration by the advisory committee.

Informational Items

FED.R.CIv.P. 26

The advisory committee had decided not to seek Judicial Conference approval of
proposed amendments to Rule 26(c), governing protective orders. Rather, it had concluded that
Rule 26(c) should be held for further consideration as part of a new project to study the general
scope of discovery authorized by Rule 26(b)(1) and the scope of document discovery under Rules
34 and 45.

Judge Higginbotham pointed out that at one time the standards for document discovery
had been more stringent than those for oral discovery, in that they required a showing of good
cause. He stated that members of the bar had expressed strong sentiments to the advisory
committee that the linkage of the two kinds of discovery had caused problems and should be
reconsidered. He added that the issue would be considered at the next meeting of the advisory
committee.
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Judge Higginbotham pointed out that class action certification issues had come before the
appellate courts only in mandamus cases. The proposed new Rule 23(f) would recognize reality
and authorize a discretionary, interlocutory appeal, rather than force the appellate courts to
continue relying on the extraordinary writ. “

Mr. Sundberg strongly supported the interlocutory appeal provision. He said that
experience in the Florida state courts—where there is an interlocutory appeal as of right from a
certification decision—had demonstrated that these appeals had not created caseload burdens for
the appellate courts. Moreover, the proposed interlocutory appeal would be purely discretionary,
and it was clearly preferable to having the appellate courts stretch to use the mandamus remedy.

Judge Higginbotham added that the advisory committee had not addressed a number of
other issues in the proposed amendments because it had concluded that they should continue to be
developed through decisional law. Professor Hazard added that the advisory committee had been
wise in deciding not to address the issue of future claims in the proposal. :

Judge Stotler called for the vote on sending the proposed amendments to Rule 23 out for
public comment, with a citation or two added to the committee note. The committee voted
without objection to approve the proposed amendments for publication.

Mr. Schreiber requested that the members of the advisory committee be given a report of
the standing committee’s discussions regarding the Rule 23 proposal. He said that the members
had raised serious concerns that needed careful examination. Judge Stotler asked Mr. McCabe to
provide a detailed record of these concerns for consideration by the advisory committee. In
response, he incorporated a detailed summary of the discussions in the minutes of the meeting.
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ALICEMARIE H. STOTLER

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIR
JAMES K. LOGAN

PETER G. McCABE APPELLATE RULES

SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM

CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

TO: Standing Committee on Rules and Practice \ ‘ RALPH K. WINTER, JR.
EVIDENCE RULES

FROM: Patrick E. Higginbotham
Chair, Advisory Committee on Civil Rules

Professor Edward H. Cooper
Reporter, Advisory Committee on Civil Rules

RE: Comment on Proposed Changes to Rule 23

DATE: August 7, 1996

I

These eight proposed changes in Rule 23 submitted for comment are modest, as measured
by an array of changes urged by numerous scholars, practitioners, law teachers, and myriad
organizations. They reflect the distilled judgment of the Advisory Committee after five years of
study. This study includes participation in national conferences, sponsored by the law schools of
N.Y.U., the University of Pennsylvania, and Southern Methodist University, as well as by the
Southwestern Legal Foundation, The study included extensive discussion at meetings of the
Advisory Committee at the University of Alabama School of Law, the Thurgood Marshall
Federal Judiciary Building in Washington, D.C., and other gatherings in New York, San
Francisco, and Tucson. Representatives of the Litigation Section of the American Bar .
Association, the American College of Trial Lawyers, the American Trial Lawyers, and others
attended and participated in this dialogue. The Committee also sought the counsel of
distinguished lawyers with particular experience with class actions.

* The report was intended to be included in the August 1996 Request for Comment pamphlet, which
contained the proposed amendments to Civil Rule 23. But it was not included in the pamphlet, because the
report had not been considered by the Standing Rules Committee during its deliberations on whether to
publish the proposed amendments to Rule 23. The report will be circulated to the Advisory Committee on
Civil Rules and the Standing Rules Committee at their next meetings.

CHAIRS OF ADVISORY COMMITTEES
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We think it useful to describe the sense of the Advisory Committee regarding the present
forces for change. Review of the proposal may include an examination of the validity of the
Committee's vision of this dynamic.

| ‘Rulemaking has, at least since the Enabling Act of 1934, reached for transubstantive
apphcétlon, an elusive goal when the line between substance and procedure is difficult to locate.
And the familiar dance of procedure and substance has unique purchase in the operation of Rule
23. The Adv1sory Committee is persuaded that the law of class actions today is largely a set of
legal cultures surrounding distinct areas of substantive law. For example, class actions in private
antitrust. 11t1gat10n securities litigation, employment discrimination, and mass disaster tort
litigation have common links but differ fundamentally as each resonates with its own body of
substantive law. Bluntly stated, the “law” of class actions is more the child of substance than
procedure. The status of the passing on defense in antitrust litigation, of fraud on the market and
other reliance theories in securities suits, and of punitive damages in tort law dictate the course of
each of these class litigations. In short, the "law" of class actions travels more along substantive
than procedural lines, and today is better described as a softly deﬁned legal culture than a
coherent body of case law expressed in filed opinions.

Much follows from this reality, but we make only three brief points. First, those who
would solve a "problem" with class actions today must first make the case for the relevance of
the desired change in the rule, that the illness to be cured is not beyond the grasp of the civil
rules, because it is an illness of the underlying substantive law. The current controversy over
"mass, torts" offers an example. We must ask how much of the difficulty is with the
indeterminacy of tort law. The large number of filings in a failed product case, for example,
generates pressure to aggregate. Yet as Professor Francis McGovern has taught, the number of
cases is often remarkably elastic. Whether this elasticity reflects an underlying uncertainty of tort
law and the system's insecure handling of science is not clear. We suspect that legal standards
blessing lawyer solicitation and soft rules governing the admissibility of expert testimony are at
work. Nor do we yet fully understand the negative effects of consolidating cases before a single
MDL transferee judge. Given these uncertainties, including what is sometimes.called the’
expressway. effect, it may be that we are too quick to bring to bear the forces of MDL treatment.
These are difficult problems and only a sampler. The relevant point is that rules of procedure and
the process of rulemaking have a limited ability to solve them. An assessment of these
proposals, including whether the Advisory Committee proposes too little or too much, must -
consider this context, keeping in the forefront the reallty that these s0c1al issues are beyond the
charge of the rulemakers. :

Second, the above discussion illustrates that we need to encourage the development of a
coherent body of law by making greater use of the appellate courts. The debate over the
interaction of substance and procedure will benefit from the knowledge and judgment of these
institutions, often cut out of the process by settlement.
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Third, rule change ought here to proceed with caution, in increments. We think it unwise
to attempt broad changes in Rule 23, given the large uncertainty of cause and effect laced
throughout this subject.

' We turn to a brief summary of the Advisory Committee deliberations; our summary is
designed to elicit comment on the issues that generated much of the Committee debate.

I
Subd1v1s1on ®AB)

Most of the proposed changes affect subd1v131on (b)(3). Comment on these issues will be
helpful, including comments — if any there be — that the Committee has in fact reached the best
accommodation. It will be even more helpful to have comment on issues that may have been
overlooked.

1

Subparagraph (A) is added to the illustrative list of matters pertinent to the predominance
and superiority findings required for certification of a (b)(3) class. This factor emphasizes the
practical ability of individual class members to pursue their claims without class certification. It
will confirm and encourage the use of class actions to enforce small claims that will not support
separate actions, subject to new subparagraph (F). At the same time, it will encourage courts to
reflect carefully on the advantages of individual litigation before rushing to certify classes —
such as mass tort classes — that include claims that would support separate actions.

2
Closely related are the changes in subparagraph (B), which make it clear that the court

should consider not only solo litigation but also aggregation alternatives to a proposed class,
alternatives that do not involve "control" by individual class members.

3

Subparagraph (C) is revised, among other things, to include the maturity of related
litigation as a factor bearing on certification; this factor has loomed particularly large in the early
years of litigating dispersed mass torts. ,

Together, subparagraphs (A), (B), and (C) are designed to encourage careful reflection on
the advantages and disadvantages of class litigation in relation to other modes of proceeding,
including later certification of substantially the same class. They do not force any particular
conclusion in any specific action. Is this the right balance? Should there be tighter control, or
even less?




4

Subparagraph (F) allows a court to consider as one factor, in the certification decision, the
balance between the probable relief to individual class members and the costs and burdens of
class litigation. This new factor is not intended to end the common practice. of certifying class
actions to enforce individual claims fhat are too'small to bear the cost of individual actions. Nor
is it intended to require that the amount of relief to any single class member be balanced against
the overall costs and burdens of litigating the class action. The aggregation of many small
individual recoveries may readily justify aggregate costs that overshadow any single individual
recovery. Subparagraph (F) is intended to permitia court to ask whether class litigation is
justified when the probable relief to individual class members is insignificant in relation to the
costs and burdens of generating thatrelief. A fair estimate of the costs to the judicial system —
and the correspondmg opportunity costs to other litigants who seek to use the ]udICIal system —
should be included in the calculation. . .« :

The Advisory Committee has not been able to develop more precise language to guide
district court discretion. The very reason for relying on district court discretion is the inability of
the drafting process to imagine and resolve the many different situations that litigants will bring
to the courts. Some have suggested that more drafting is needed to ensure the continuing and
important role of small claims class action actions. Specific suggestions will be welcome..

Some proposed drafts of subparagraph (F) would have required that "the public interest in
* % * the probable relief to individual class members” be included in the balance. The public
interest factor was deleted because of concem that it seemed to invite judicial evaluation of the
wisdom of the substantive rules that might be invoked in class-action litigation. What are the
factors to be weighed and how ought they be captured in the rule?

5
Subdivision (b)(4)

Proposed subdivision (b)(4) deals with settlement classes. In providing for certification
of a class "under subdivision (b)(3)," the rule is intended to require that the predominance and
superiority requirements of (b)(3) must be satisfied. The purpose of adding subdivision (b)(4) is
to make it clear that the fact that certification is proposed only for the purpose of settlement, not
for trial, properly influences application of the prerequisites of subdivision (a) and the
requirements of subdivision (b)(3). The choice to rely on "under" as better than "pursuant to"
was deliberate. See Bryan A. Garner, Guidelines for Drafting and Editing Court Rules p. 34
(1996). Early reactions, however, indicate that some lawyers may find it difficult to adjust to this
drafting chome Several alternatives were cons1dered by the Advisory Committee, and deserve
comment.
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The simplest alternative would be to revise (b)(4) to read:

the parties to a settlement request certification of a subdivision (b)(3) class for
purposes of settlement, even though the requirements of subd1v1s1on (b)(3) might
- not be met for purposes of trial.

A lengthier variation on the same approach would be:

the parties to a settlement request certification of a subdivision (b)(3) class for

purposes of settlement and the requirements of subdivisions (a) and (b)(3) are

satisfied for purposes of settlement, even though these requirements might not be met for
purposes of trial.

Still another approach would be to incorporate settlement classes directly into.subdivision
(b)(3) perhaps like this:

(b)  Class Actions Maintainable. An action may be maintained as a class

action if the prerequisites of subdivision (a) are satisfied, and in addition:
% % %

3) the court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting
only individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication disposition

of the controversy. If the parties to a settlement request
certification, the court may for the purpose of certifying a
settlement class determine that the prerequisites of subdivision (a)
are satisfied, and find predominance and superiority, even though

the court might not certify the same class or any class for purposes
of trial. The matters pertinent to the findings of predominance and

superiority include; * * *

The importance of anchoring the settlement class provision in subdivision (b)(3) is
enhanced by the need to ensure compliance with the provisions of subdivision (c)(2) governing
notice and the right to request exclusion. Proposed (b)(4) applies only to classes certified for
settlement under (b)(3); the drafting question is the only question on this score.

Proposed subdivision (b)(4) applies only when certification of a (b)(3) class is requested
by the parties to a settlement. It does not apply before a settlement agreement has been reached.
This limitation was adopted for several reasons. Certification of a settlement-only class before
agreement has been reached might affect the terms of settlement and might even exert untoward
pressure to settle because of the class definition and the implicit expectation of settlement. There
is some risk that if settlement fails, the class definition will be carried forward for litigation
purposes without adequate reconsideration. And the opportunity to opt out is enhanced by the
fact that the terms of settlement will be known at the time class members must decide whether to




opt out. Settlement classes are not new. Class certification has followed settlement in a
substantial percentage of all class actions. Are these reasons sufficient to Jusnfy the limitation, or
should a less restricted version be cons1dered’7

Concerns are regularly voiced about the difficulties that confront a court faced with the
task of evaluating a proposed settlement. Should more specific terms gu1dmg Jud1c1a1 rev1ew be
added to subdivision (b)(4), subdivision (e), or both? \

6
Subdivision (¢)

Subdivision (c) is amended by deleting the requirement that the determination whether to
certify a class be made "as soon as practicable” after commencement of the action. The change
to "when" practicable supports the common practice of deciding motions to dismiss or for
summary judgment before addressing the certification question. The change also supports
precertification efforts to settle and seek certification of a settlement class. The Federal Judicial
Center study and other information suggest that in practice, "as soon as practicable” has come to
emphasize practicality in ways that are better reflected by the "when practicable” term. Is there a
risk that the change will encourage undue delay in administering class actions?

7
Subdivision (e)

Subdivision (e) is amended to confirm the common understanding that a hearing must be
held as part of the process of reviewing and deciding whether to approve dismissal or
compromise of a class action. The Committee has not thought of any arguments against this
protection; is there some unexpected 10ss? 1

8
Subdivision (f)

Subdivision (f), drawing from the power conferred by 28 U.S.C. § 1292(e), proposes a
method of permissive interlocutory appeal, in the sole discretion of the court of appeals, from
orders granting or denying class certification. Proposed changes to Appellate Rule 5 would
establish the procedure for petitioning for leave to appeal. The Committee has repeatedly
reconsidered this proposal in light of numerous expressions of concern that any additional
opportunity for interlocutory appeal will lead to undue delay and burdens on the courts of
appeals. The concern seems to be that one party or another will always seek review, whether for
good-faith questions about the certification decision or for less worthy motives. The Committee
believes, building on experience with permissive interlocutory appeal practice under 28 U.S.C. §
1292(b), that this fear will be met in several ways. District court proceedings are to continue
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unless a stay is expressly ordered. The courts of appeals should be able to decide whether to
permit appeal quickly, and at little cost. Responsible practitioners should come to recognize that
most certification decisions involve routine matters of discretion that do not warrant application
for leave to appeal. Is this confidence misplaced?

v
Matters Put Aside

The Committee considered many other proposals and put them aside. They are not likely
to be revived soon unless comment suggests serious ground for further present consideration.

Broad questions were considered as to the structure of Rule 23. Among them were the
desirability of requiring that (b)(1) and (b)(2) classes be found superior to other available
methods of adjudication; notice requirements; extending the opportunity to request exclusion to
(b)(1) and (b)(2) classes; denying an opportunity to opt out of a (b)(3) class; and creating opt-in
classes.

Extended consideration was given to a proposal that the merits of the class claims, issues,
or defenses be considered in determining whether to certify a (b)(3) class. Two alternatives were
considered. One would require only a showing that the claims, issues, or defenses are not
insubstantial on the merits. The other would invoke a balancing test reminiscent of the
preliminary-injunction test, asking whether the prospect of success on the merits is sufficient to
justify the costs and burdens imposed by class certification. In the end, this proposal was
overcome by fears that it would unduly enhance the burdens of litigating the certification
question itself, and that a merits finding made at the certification stage would exert undue
pressure on all subsequent stages.

Finally, the Advisory Committee declined to treat “futures” classes, unpersuaded that
there is as yet sufficient experience with this use of Rule 23 to justify addressing it in the text of
the Rule.
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS JOHNK RABIE]
CLARENCE A. LEE, JR. . €
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

September 4, 1996

MEMORANDUM TO CIVIL RULES COMMITTEE
SUBJECT: Timing and Status of Judicial Conference Report on CJRA to Congress

The Civil Justice Reform Act of 1990 (CJRA) required each court to develop and
implement a civil justice expense and delay reduction plan. Civil Justice Reform Act of
1990, Pub. L. No. 101-650 (codified at 28 U.S.C. §§ 471-82). The plans were prepared
by district courts in consultation with local advisory groups. CIJRA required that the
advisory groups consider including in the plans six principles and guidelines of litigation
management and cost and delay reduction, which are listed in 28 U.S.C. § 473(a). The
provisions of the Act and presumably the local CJRA plans remain in effect until
December 1, 1997.

Judicial Conference Report on CJRA to Congress

Under § 105 of Pub. L. No. 101-650, the Judicial Conference must submit a report
to Congress by December 31, 1996 evaluating the results of the CJRA plans. The report
must include a recommendation as to whether all or some of the courts should be required
to adopt the six principles and guidelines of litigation management and cost and delay
reduction. If the Judicial Conference recommends that some or all of the courts adopt the
principles and guidelines, the “Judicial Conference shall initiate proceedings for the
prescription of rules implementing its recommendations” in accordance with the Rules
Enabling Act.

If the Judicial Conference does not recommend that the courts adopt the six
principles and guidelines, it must “identify alternative, more effective cost and delay
reduction programs that should be implemented in light of the findings of the Judicial
Conference in its report, and the Judicial Conference may initiate proceedings for the
prescription of rules implementing its recommendations....”

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY




Judicial Conference Report on CJRA to Congress Page 2

The report must also evaluate the plans and compare the impact on costs and
delays between plans of ten pilot district courts that were required to include the six
principles and guidelines and plans of ten other courts that were not required to include
them based on a study conducted by an mdependent organization. RAND had extensive
expertise in Federal court management and was.selected to conduct the . study Coples of
the final RAND report should be avaﬂable by October 1, 1996, and will be sent to each
committee member. ‘

Six-Month Reporting Extension

Section 707(c) of the Federal Courts Improvement Act of 1996 (H.R. 3968) would
extend the deadline for the Judicial Conference report for six months, until June 30, 1997.
It is very likely that the statutory extension will be approved by Congress. As a practical
matter, the Judicial Conference will likely act on the CJRA recommendations at its March
18-19, 1997 session. (The ABA Conference at Tuscaloosa on RAND’s CJRA study will
meet on March 20-22, 1997.) ‘

The Judicial Conference Committee on Court Administration and Case
Management (CACM) has overseen RAND’s study and will submit recommendations to
the Judicial Conference in accordance with the CJIRA reporting requirements. CACM is
responsible to “monitor all case management activity of the appellate and district courts
and make recommendations for changes and improvements, as necessary (and to) oversee
the implementation of the provisions of the Civil Justice Reform Act of 1990.”

CACM meets on December 9-11, 1996. It must complete and submit its report to
the Judicial Conference no later than February 11, 1997, but we expect to know CACM’s
recommendations soon after its meeting. CACM’s final report will be available for
circulation on a confidential basis to each committee member.

Rules Committee Role

The Judicial Conference report to Congress might require the initiation of the
rulemaking process, suggesting proposed amendments to the Civil Rules for the
consideration of the advisory committee. The advisory committee and the Standing
Committee on Rules will have about one to two months to coordinate a response, if
appropriate, on CACM’s recommendations to the Judicial Conference.
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Rule 26: The Scope of Discovery

Discovery has been on the Advisory Committee docket constantly
for three decades. The first stage of response was the 1970
amendments, which continued a process of expanding discovery.
Responses since 1970, beginning with the 1980 amendments, have
sought to gain greater control over the discovery process without
limiting the general scope of discovery. Now it is proposed that
the Committee once again consider serious proposals to narrow the
scope of discovery that were first advanced twenty years ago.

The case is stfong for embarking now on the necessarily long
process of fundamental inquiry into the scope of discovery.
Achingly persuasive complaints continue to be made about the
misuse, overuse, and abuse of discovery. Repeated inquiry will be
required so long as many lawyers and clients believe the discovery
system needs repair, whatever the fact may be. There is good
reason, moreover, for beginning another round of inquiry now. The
time for reporting on experience with local plans under the Civil
Justice Reform Act has arrived. Local experiments with disclosure
and discovery will be one of the central subjects of the report.
The information gleaned from these experiments may provide a strong
foundation for reform. More 1likely, it will help provide a
foundation for better-planned empirical research. Whatever the
level of information provided, it is important to face the
information with a coherent set of questions about the need and the
possible means of reform.

The observations that follow are not a rigorous agenda for
study. They are more nearly reflections prompted by reading
through the immensely useful "Material on Civil Rule 26(b) Scope of
Discovery" prepared by the American College of Trial Lawyers
Federal Rules of Civil Procedure Committee for the April, 1996
meeting. Occasional references are made to the materials,
identifying them by the tab each item lies behind.



Discovery Reform Proposals

October, 1996 page =-2-

Preliminary Reminder on Discovery

The federal sfstem that combines "notice" pleading with
sweeping“discovery seems to many a natural entitlement; The system
places much of the respon51b111ty for pretrlal communlcatlon on
dlscovery, as supplemented by the " new Rule 26 (£f) meetlng of the
partles and Rule 16 pretrlal conference procedures. ' The 1993
amendments, moreover, added the prov151on in Rule 11(b)(3) that
approves pleadlng of spec;flcally 1dent1f1ed "allegations and other
factual contentlons" that “are 11kely to have, ev1dent1ary support
after a, reasonable opportunlty for further 1nvest1gatlon or
dlscovery " %;t;gants who feel that they generally function at an
1nformat;on ddsadvantagehas compared to their adversaries believe
that this system is essential to support proof of meritorious
qlaims.‘ Product-liability plaintiffs, for example, and plaintiffs
advancing\claims under many contemporary regulatory schemes, often
would be helpless if they were required to begin by pleading
detailed information about the alleged wrongs. As noted below,
many litigants continue to believe that discovery does not yield
all the information they rigntfully should have.

These strong feelings about the scope of discovery no doubt
account for the fact that efforts to reduce the problems have
focused on the procedure of‘discovery,:not the scope. The question
is whether still further changes in discovery procedure may provide
effective relief, or whether it is time to restrict the scope of

discovery.

Other Sources of Dissatisfaction

There are several sources of dissatisfaction with the scope of
discovery that are seldom expressed openly. They should be
considered nonetheless. If it should be found that much of the
dissatisfaction arises from sources outside procedural rules, the
case for amending the discovery rules would be weakened.
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One cause for .dissatisfaction is displeasure with the
substantive rules enforced with the aid of discovery. ' The belief
that the law is wrong naturally leads to resistance to discovery
rules that help to uncover violations. Closely related to this
feeling is a belief that remedies should be provided only for open
and easily proved violations. If there is no more than the level
of good-faith suspicion required by Rule 11, on this view, it is
better for society that obscure and well-buried wrongs lie
undisturbed. These views do not seem a promising foundation for
discovery reform.

Another cause for dissatisfaction is the scope of trial
evidence. Complex substantive rules have been matched by
permitting complex methods of proof. The quest for information
that may lead to discovery of evidence admissible under the wide-
open rules that govern some trials can be indeed searching. So
long as we want to have and enforce such complex rules, by way of
trials on evidence that may seem to pass human understanding, these
concerns also provide 1little basis for discovery reform. The
alternative to compl¢X‘trials based on overwhelming discovery may
be complex trials based on overwhelmingly incomplete and misleading
information.

It is important to bear these concerns in mind, and to seek to
identify related concerns, in considering limits on discovery. The
question is whetheridiscovery yields benefits thathjustify the
costs, and‘whether most of the benefits can be got at significantly
less cost. It would be difficult — although not impossible — to
justify restrictions on discovery on the ground that discovery is
too effective a means of enforcing substantive rights.

The Rule 26(b) (1) Proposal

The proposal advanced again by the American Coilege Federal
Rules Committee is a modification of a proposal first advanced by
an ABA Committee in 1977. The modification reflects the fornm
adopted by the Advisory Committee when it adopted the proposal and
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published it for comment in 1978. The Advisory Committee retracted
the proposal in the materials that became the 1980 discovery
amendments. The proposal was not forgotten. It was most recently
circulated 'to the Advisofy Committee in a November, 1990
memorandum. That it has 'not been adopted after repeated
consideration is not ground for invoking principles of finality.
The decision to try lesser measures first — including the not-so-
modest disclosure rules that emerged from the deliberations that
were under way in 1990 — does not foreclose reconsideration if the
lesser ﬁeasures have not proved as effective as hoped.

The proposal is easily stated. Rule 26(b) (1) should be
amended by deleting reliance on "the subject matter involved in the
pending litigation" as the measure of discovery:

(1) In General. Parties may obtain discovery regarding
any matter, not privileged, which is relevant to the

I
retates—tc the claim or defense of the party seeking
discovery or to the claim or defense of any other party,
including the existence, description, nature, custody,
condition, and location of any books, documents, or other
tangible things and the identity and location of persons
having knowledge of any discoverable matter. [The
information sought need not be admissible at the trial if
the information sought appears reasonably calculated to
lead to the discovery of admissible evidence.]

The American College Federal Ruléé Committee also suggests
that much mischief has resulted from the addition in 1946 of the
final sentence,‘which allows‘dispovery of %nformation feasonably
calculated to lead to the discovery of admissible evidence.

The original ABA proposal actually advanced two means of
narrowing the scope of discovery. In addition to deleting the
"subject matter" test, it sought to add the limit that discoverable
matters be "relevant to the * * * issues raised by the * * * claims
or defenses * * * of any party." The Advisory Committee dropped
the "issues" limit, fearing that a new "issues" limit would "invite
unnecessary litigation over the significance of the change."
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This proposal reflects the belief that the scope of discovery
has been‘allowed‘to expand too far, and that narrowing the scope
will provide substantial relief from unnecessary discovery burdens.
It must be examined from many perspectives, even accepting the
debatable assumption that some further change should be made in
discovery practice. Two perspectives are intrinsic to this
proposal: has the "subject matter" term played a substantial role
in the expansion of discovery? and how would litigants and courts
respond to deletion of the term? The other perspeCtives cumulate
in a single question: what alternatives should be‘considefed?

Justice Powell's opinion in Oppenhelmer Fund v. Sanders, 1978,

437 U.S. 340, 350-353, is frequently cited in the ACTL materials
for the proposition that a broad meaning is attributed to Rule
26(b) (1) 's "relevant to the subject matter" test. This reliance is
somewhat surprising. The underlying question went to the means by
which plaintiffsr in a class action could achieve access to
information identifying class members. The court of appeals ruled
that the information was available by way of discovery, and that
the discovery rules controlied‘ the allocation of costs for
compiling the information. The Supreme Court disagreed, ruling
that access to the information should be controlled by Rule 23(d).
"The critical point is that the information is sought to facilitate
the sending of notice rather than to define or clarify issues in
the case." The Court did say next that thew"relevant to the
subject matter" phrase

has been construed broadly to encompass any matter that
bears on, or that reasonably could lead to other matter
that could bear on, any issue that is or may be in the
case. * * * Consistently with the notlce—pleadlng system
established by the Rules, discovery is not limited to
issues raised by the pleadings, for dlscovery itself is
de51gned to help define and clarify the issues. * * * Nor
is discovery limited to the merits of a case, for a
variety of fact-oriented issues may arise during
litigation that are not related to the merits.

From this point, the Court went on to note that discovery can be
denied as to claims or defenses that have been sﬁricken, or as to
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events before the 1limitations period that are not otherwise
relevant. Turning to the names and addresses of class members, the
Court ruled that this information "cannot be forced into the
concept of ‘relevancy' * * * The difficulty is that respondents do
not seek this information for any bearing that it might have on
issues in the case." They sought the information to enable them to
send class notice, a matter outside Rule 26(b) (1).

This language could ea51ly be read to adopt even the ABA-
proposed limit to "1ssues,ﬂ and to show that even an issues limit
will not 51gn1f1cantly change the scope of dlscovery.

Perhaps more importantly, the Court's language reflects the
function that long has been assigned to‘discovery. Discovery is
des1gned not only to support or refute 1ssues defined in the
pleadings, but to contlnue the process of reflnlng the issues
framed by the pleadings, dlscardlng some of these issues, and
adding new issues. In‘practlce, discovery sweeps beyond the clains
or defenses framed by the pleadlngs. It will take a very clear
signal to change thls ingrained custom, )

Quite apart from the language of a particular opinion, the
most important task is to identify and to articulate clearly any
change to be made in the scope of discovery. The more
indeterminate the language change in the rule, the more important
it will be to rely on the less certain path of Committee Note and
other pronouncements. Simply striking "subject matter" from the
rule without any explanation would do very little. A clear
statement that the Committee believes that discovery has gone too
far in some cases and needs to be restricted would do little more.
Better guidance is needed to effect a fundamental shift. Nor is it
likely to be better to add a mere reference to the "issues raised
by the claims or defenses of any party." A claim or defense can
"raise" issues that are not identified in the pleadings; indeed it
is easy to understand a "claim" or "defense" to include anythlng
that w1ll allow a party to prevail on the merits.
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‘A .potentially more effective approach would be to 1limit
discovery to matters relevant to the issues framed by the
pleadings. Since notice pleading often does not identify issues
with much clarity, thorough pursuit of this alternative would
require a complete reworking of notice pleading as well as
discovery. If the time has not come for such drastic measures, a
more modest approach could attempt to build on the approach taken
to Rule 26(a) (1) (A) and (B) disclosure. Troubled by the frequent
comments that disclosure could not be managed in light of the open-
ended complaints often encouraged. by notice pleading, the Advisory
Committee worked out the test that 1limits the disclosure
requirement to material "relevant to disputed facts alleged with
particularity in the pleadings." The Committee hoped that this
limit not only would provide manageable guidelines, particularly
with the support of the Rule 26(f) meeting of the parties, but also
would encourage more helpful pleading. Although Rule 26(a) (1) has
not been in operation long enough — or widely enough — to yield
much useful information on how it will come to work, there may be
enough experience to help shape a parallel approach to the general
scope of discovery.

The proposal to cure the ills of modern discovery practice by
amending the scope of discovery defined in Rule 26(b) (1) must
overcome these formidable difficulties. It would be relatively
easy to draft a truly revolutionary change in direction. Although
many years of experience would be required to work through the
unintended consequences that would follow, such consedquences are
the price of dramatic procedural reform. It is much more difficult
to draft and implement more modest restrictions. That difficulty
may account for the focus of past reforms on the procedures of
discovery, not the scope. And that difficulty warrants exploration
of alternatives that do not address the basic scope of discovery.

Party-Controlled Discovery

Whether benign or malign, the guiding genius of modern
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discovery has been reliance on party control. In some ways, the
most fundamental challenge of discovery reform lies in this
procedural fact. Whatever scope may be assigned to discovery by
Rule 26(b) (1), the system will work only as well as the subjective
good faith and objective skills of the parties allow. We do not
have, and are not likely to find, judicial resources to control
more than the more obvious excesses. Judicial resources will not
be found to cure the inadequacies. Judges cannot, in our systen,
take over control of any system of discovery that bears any
resemblance to the present system. The most pressing question of
discovery reform is whether any system resembling present practice
can be made to work. '

The prospect that party-controlled discovery remains feasible
is supported by at least two sources of information. The first
arises from empirical studies going back twenty-years and more.
These studies found that there is no discovery at all in a
significant number of cases, that discovery is reasonably
proportioned té the needs of most cases, and that serious issues of
discovery misuse arise in only a small fraction of all cases. The
earlier study was directed by Professor Maurice Rosenberg for the
Columbia University Project for Effective Justice, a Field Survey
of Federal Pretrial Discovery — Report to the Advisory Committee
on Rules of Civil Procedure (February, 1965). A more recent
project is reported as Connolly, Holleman & Kuhlman, Judicial
Controls and the Civil Litigative Process: Discovery (Federal
Judicial Center 1978). The other source\of information is the
familiar anecdotal source. The testimony and comments during the
period that led to the 1993 discovery amendments suggested that
discovery is not a serious problem in most cases, but that it can
be a very serious problem in some cases. Time and again, the
comments and testimony suggested that the best cure is not in rule
reform but in judicial control. Give us a Jjudge who becomes
familiar with a case early and takes control, they said, and we
have a workable system now. One of the most important questions is
whether the time has come to attempt to test this anecdotal
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information by another rigorous study. Many changes have been made
in the discovery rules since the FJC study. Unless the RAND report
on CJRA experience proves remarkably informative, another FJC study
may be a central ingredient in any new wave of reform.

One obvious set of questions for a new study would be whether
excessive discovery can be correlated with easily identified
characteristics of litigation. Common invariables include the
subject—métter; amount in controversy; number of parties, part of
the country, and similarity of federal practice to state practice.
Experience with "tracking" systems that respond to these and other
variables would be a central part of ‘this inquiry.

One of the more elusive questions that might be pursued in a
new study would ask about the sources of whatever excessive
discovery might be found. "Misuse" may be thought of as arising
from inept use of the discovery tools. It can arise from lack of
experience, the ease of relying on standardized discovery practices
without thinking about the needs of each specific case, or the
phenomenon of "litigators" who have little if any experience with
the actual needs of trial. There may be other sources as well.
"Over use" may be thought of as discovery out of proportion to the
reasonable needs of the case. It may be client-directed. It too
may result from lawyer ineptitude. Or it may be caused by hourly-
billing greed, or possibly by fear of malpractice exposure.
"Abuse" may be thought of as deliberate pursuit of discovery to
inflict delay and burden on an adversary, or even inquiry made for
the purpose of acquiring information for nonlitigating purposes.
Abuse too may be client-directed, and indeed it may be wondered
whether "scorched-earth" discovery often combines the wishes of
clients with the practices of lawyers who are retained in hopes of
maximizing the potential use of discovery to harass and oppress.
We should know more than we do about the sociology and psychology
of discovery, and if possible we should know about it for different
areas of the country.

Pessimists may fear that study will reveal that the working
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ethic of the adversary system has declined to a point that
precludes continuing reliance on party-directed discovery. There
is continuing reason to hope, however, that the basic framework
remains sound. And it seems certain that reform cannot yvet assume
to abandon the premlse of party control. The question will come
back to ch01ce between doing nothlng, attempting to revise the
ba51c scope of dlscovery, and seeklng to devise yet dlfferent means
of making discovery work Well w1thout changlng the ba51c scope.

Under-Discovery

Before turning to alternative means of control, it must be
recalled that excessive use is not the only discovery problem.
Drawing from work by then-Professor Brazil, the comments of the
United States Chamber of Commerce on the proposals that led to the
1993 discovery amendments suggest that "litigants still believe
that they have not obtained the information they need to properly
try their cases." (ACTL tab 10, p. 3.) It is possible that the
tools and scope of discovery are too limited, not too broad.
Instead, the problem — if it exists — may be that existing tools
are not used effectively.

Another possibility is that discovery demands are not met in
good faith. Whether clients or lawyers are responsible, there may
be outright suppression of requested information. Perhaps more
likely, poorly framed demands may be construed in self-serving ways
to "justify" responses that omit the most useful information. And
anecdotes continue to abound about the waves of document responses
that do provide the critical documents but manipulate the context
to obscure them as much as possible.

Even in reasonable good faith, another explanation for under-
discovery may be that clients simply do not try hard enough.
Thorough compliance can prove costly in direct terms. The indirect
costs of distraction from life- and business-as-usual are often
more important, even if less noticed by some lawyefs.
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. 8till ‘another explanation may be that desired information does
not in fact exist. It is easy for a partisan to believe that full
and honest responses by an adversary would readily prove the
justness of the cause. Subjective suspicions do not of themselves
establish suppression.

It seems fair to assume that discovery does not. always yield
all of the useful information that exists to be disclosed. That
inevitable assumption does not show how often if falls short, nor
by how far. It is not even a particularly useful argument against
narrowing the scope of discovery or imposing other limits. But it
may provide a useful point for evaluating new proposals. If
discovery does not now yield all useful information, how much more
would be lost if new limits were imposed? It would be a triumph to
design a system that inflicts lower costs but yields almost as much
useful information as the present system. Success may be found in
systems that yield closer balances between costs saved and
information lost. But attention must be paid to the information
lost as well as the costs saved.

Alternative Proposals.

A number of alternative proposals have been advanced. Most of
them could be combined with revision of the Rule 26(b) (1) scope
provision. Some go directly to the (b) (1) provision. Several of
these alternatives are gathered here, in no particular order.

Different Rules for Documents. In placing the scope of discovery
on the Committee agenda, it was suggested that document discovery
seems to be a principal source of discovery problems. The 1993
discovery amendments established présumptive limits for the numbers
of depositions and interrogatories, but did nothing to affect the
frequency or extent of Rule 34 demands. It has been suggested that
parallel changes might be made to Rule 34, limiting the number of
documents that may be demanded or limiting the -total number of
"pages" that must be produced. This suggestion seems unworkable.
The demanding party has no way of knowing how many documents are
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involved with a particular request, no way of knowing the number of
pages involved, and no way of relying on the producing party to
select the most important materials to fill whatever limits might
be set.

A more cogent suggestion 1is that the scope of document
discovery should be distinguished from the general Rule 26(b) (1)
scope of discovery by other means. The distinction could be
incorporated in Rule 26(b) (1), in Rule 34, or both. Any of the
limits that have been proposed for 26(b) (1) could be adopted for
Rule 34 alone. Or the procedure for Rule 34 production could be
changed. History provides interesting lessons. In 1938, the
"relevant to the subject matter" standard of Rule 26(b) applied to
depositions. Rule 34 provided for production of "designated
documents * * * which constitute or contain evidence material to
any matter involved in the action." Rule 34 further provided for
production only on motion showing "good cause." Rule 26(b) was
amended in 1946, and Rule 34 was amended at the same time to
incorporate the "scope of examination permitted by Rule 26(b)." 1In
1970, Rule 34 was further amended to delete the motion and good
cause requirements. The motion and good cause requirement could be
restored. This step might not impose great burdens on the courts.
"Meet and confer" préconditions and Rule 26(g) sanctions could
reduce actual resort to motions considerably. The effect of adding
a motion requirement wduld be to change the balance of discovery
bargaining more than to force actuai motions.

Another suggestion, aimed at ensuring compliance rather than
reducing burdens, is that increased obligations be placed on
counsel to ensure and to certify that clients have in fact produced
all the documents demanded. | |

§

Tracking. Tracking cases for discovery according to simplified
criteria has been practiced in various forms in many courts. There
is a persisting strain of thought that a single system of discovery
cannot work properly for all cases in federal courts, however large
or small, however simple or complex, however important or
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unimportant beyond the immediate parties, however different in
other dimensions. ILocal plans adopted under the CJRA will provide
evidence on some of the actual experience. This experience should

be studied with care.

State Facts That Define Relevance. Another suggestion is that a
party demanding discovery should be required to state the facts

that make the requested information relevant to the action.
Careful drafting would be needed to achieve workable measures of
what constitutes a Yfact" for this purpose, and of what establishes
"relevance" if the result 1is to restrict present discovery
practices. One obvious model would be to require gradually
stricter standards of pleading as discovery progresses, whether or
not the discovery-demand documents were formally characterized as
pleadings. .If strict demands are exacted early in an action, the
result could be a substantial change in the present system that
relies on discovery to facilitate actions filed on the basis of

imprecise information.

Direct Relevance. One proposal is that the scope of discovery be
limited to facts that are "directly relevant" to the litigation.
This proposal might be coupled with deletion of the provision that
permits diécovery of information that "appears reasonably
calculated to lead to the discovery of admissible évidence." It is
not clear who would administer this 1limit, or how. If primary
reliance is to be placed on the responding party, there might be a
particularly sharp reduction in the information supplied by
responses to Rule 33 interrogatories and Rule 34 requests to
produce.

Disclosure. After another two or three years of experience with
disclosure and Rule 26(f) meetings, it may be appropriate to
consider changes in the balance between disclosure and discovery.
Initial disclosure requirements could be expanded. The option in
Rule 26(a)(1)(B) to "describe" documents could be deleted,
requiring production as part of the disclosure. With or without

these changes in disclosure, success with disclosure and Rule 26 (f)
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meetings might justify some reduction in the scope of discovery.

Expense Allocation. Many means could be devised to reallocate the
costs of complying‘with‘discovery demands. Former Rule 26(f),
added in 1980, provided a discovery conferencé pfocedure that the
Advisory Committee did not contemplate would be used "routinely:."
One of the provisions buried in the description of the order to be
entered after the conference was that other matters could be
determined, "including the allocation of expenses."  There was no
elaboration ofi this cryptic phrase” in the Committee Note. The
proposals ' that led to the 1993: discovery amendments advised
abolition‘qf the Rule 26(f) discovery conference because it had
been seldom used and to little.effect.” The substitution of the
meeting of the parties provision now in Rule 26(f) came as part. of
the continuing development of the disclosure provisions. The
bemusing provision for an allocation of expenses might be revived
as a more pointed power. A more specific provision might be
modeled on Rule 45(c) (2) (B), which provides that an order to compel
production of documents "shall protect any person who is not a
party or an officer of a party from significant expense resulting
from the inspection or copying demanded." A Ruleu34 analogue to
this provision could be drafted with 1itt1e difficulty(

Provisions that shift the costs of discovery compliance are
calculated to work systematically in favor of parties who typically
have more information about the subjects of litigation, and against
parties who typically have less information. Individuals suing
governments or business entities are most likely to suffer the
consequences. It does not seem likely that the time has come to
adopt a rule requiring that the demanding party bear the expenses
of interparty disco?ery, nor even that the expenses be divided
equally. It may be possible to dévelop more subtle and nuanced
approaches, but the task will be formidable.

Increasing Party Responsibilitv. The present system provides two

direct approaches to responsible discovery practice. Rule 26(qg)
applies to "[e]very discovery request, response, or objection." It
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requires the attorney — or a party who has no attorney — to certify
that the discovery move is not based on an improper purpose, and
that it is "not unreasonable or unduly burdensome or expensive,
given the needs of the case, the discovery already had in the case,
the amount‘in‘controversy, and the importance:' of the issues at
stake‘in the‘litigatioﬂ." Rule 26(b) (2) provides that the court
shall limit the frequency or extent of use of discovery methods in
circumstances that seem to encompass virtually all potential
misuses.

This ﬁwo-pronged approach to maintaining balance in discovery
has not satisfied the critics. Neither assigning initial
responsibility to the parties nor giving direct backup
responsibility to the courts seems to have been fully effective.
There may be some means of increasing the responsibility of the
parties to implement directly the many laudable phrases of balance
and containment set out in Rule 26(b) (2). This possibility raises
all of the questions that surround the attempt to combine
cooperative party discovery with adversary party settlement and
trial.

One means of reallocating responsibility would be to édopt a
presumptively narrow test of discoverability, subject to expansion.
There is a vague parallel in the presumptive limits established in
1993 for the numbers of depositions and interrogatories. But this
approach would cut deeper, and would cut far deeper if the
presumptive limits were narrow. The hope might be that the parties
could work out sensible discovery programs without need for
frequent court orders, and that Rule 26(f) meetings would be more
productive if more important.

Deposition Time Limits. The discovery rule proposals published for
comment in August, 1991 included a proposed Rule 30(d) (1) that
might be reconsidered for adoption:

(1) Unless otherwise authorized by the court or agreed to
by the parties, actual examination of the deponent on the
record shall be limited to six hours. Additional time
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shall be allowed by the court if needed for a fair
examination of the deponent and ‘consistent with the
principles stated in Rule 26(b) (2), or if the deponent or
another party has impeded or delayed the examination. If
the court finds such an impediment, delay, or other
conduct that’ frustrates ‘the fair examination of the
deponent, ' it  may .impose upon. the person respons:.ble
therefor an approprlate sanctlon, 3 1nclud1ng the
reasonable costs and attorney s fees 1ncurred by any
parties as a result- thereof:. . P T

The Note contemplates’' that the 'six~hour 1limit applies to
examination by all parties: "Experience in courts that have imposed
such limits by local rule or order demonstrates that, when a
deponent 1s to be examlned by more than one party, counsel can
usually agree on an equltable allocatlon of the time permitted."

Defer Discovery Pending Motions. Taking a page from the 1995
Securities Litigation Reform Act, a general provision could be
adopted to regulate discovery while Rule 12(b) motions are pending.
Discovery would not be suspended completely — at a minimum, many
Rule 12(b) motions turn on fact disputes that may require
discovery. And provision must be made for preserving discovery
opportunities that may vanish. Some provision must be made for
cases in which discovery relevant to the motion also bears on the
merits — disputes about transaction-based personal jurisdiction are
the most obirious example. The effects on Iﬁotion practice also must
be considered. ‘

Nondiscovery Alternatives. Rule 29 provides that the parties may
"modify * * #* procedures governing or limitations placed upon
discovery." The limits of this provision are not clear. Parties
concerned about modification of a stipulated protective order, for
example, might attempt to stipulate additional protections by
making an exchange of information entirely outside the formal
discovery systenmn. Rule 29 might be modified to encourage
agreements that provide for information exchanges that are not
formally governed by Rules 26 through 37. The incentive to create
workable cooperative systems might be sufficient to overcome the
disincentives that commonly arise when the parties have unequal
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access to information outside discovery.
A Cautionary Postscript

Several Advisory Committee members attended the March, 1995
Conference on the Federal Rules of Civil Procedure co-sponsored by
The Southwestern Iegal Foundation and The Southern Methodist
Unlver51ty School of Law. The Conference focused on dlscovery and
class actions. The Reporter, Professor‘Geoffrey C. Hazard, Jr.,
submitted a summary that included the following re‘marks‘ about

discovery: '
Civil claims are an integral part of law enforcement
in this country. Many civil actions, partlcularly those
where discovery is burdensome, are in effect "prlvate
attorney general" suits. Liberal dlscovery is an
integral part of effective enforcement, as evidenced by
the free range tradltlonally accorded the grand jury and
afforded to administrative agencies in modern government.
Hence, the scope of dlscovery determlnes the scope of
effective law enforcement in many fields regqulated by
law.

Comprehens1ve limitation of discovery thus
implicates major social issues, partlcularly rights of
individuals as against organizations public and private.
It is doubtful that comprehensive limitation of discovery
would be politically acceptable. It is also doubtful
that such limitation would be socially desirable in the
long run. Law enforcement through civil justice is
burdensome and expensive, but the alternatives would be
much reduced enforcement or enforcement through public
bureaucracies.

An acceptable approach to excess in discovery
requires two principal measures. One is to develop much
better knowledge about discovery abuse. There is reason
to think that abuse occurs only in a small percentage of
cases and that abuse occurs dlsproportlonately in "blg“
cases. However, much more systematic investigation is
required to gauge the contours of this and other judicial
administration problems.

The second measure is to revise the present
dlscovery rules to permit better control of discovery,
partlcularly in the types of cases where abuse exists or
is perceived to exist.

The impact of discovery on settlement also needs to be
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reckoned. Complaints about the burdens of discovery frequently

~include the statement that large institutional 1litigants are

compelled by the costs of discovery to settle nuisance claims that
would be easily defeated, or not be brought at all, in a less
expen51ve system.‘ A varlatlon of thls complalnt 1s that even in
reasonably based actlons overbroad dlscovery may be used
dellberately as a tnol to coerce settlement. ‘ These arguments
certalnly seem to counsel reduct:.on of dlscovery Dlscovery,
however, also may be 1mportant 1n fosterlng settlement for good
reasons.p A major obstacle to - settlement arises from dlfferlng
estlmates of probable outcomes on the merlts. Discovery can bring
the partles' estimates together and promote settlement. Reduction
of dlscovery may lead to fewer de51rab1e settlements as well as
fewer coerced settlements.‘

The iong history of attempts to contain discovery shows that
the stakes are great and the task is difficult. "Tinkering
changes" are not likely to do much good. Careful work, spread over
several years, will be required to support more fundamental but
more useful 1mprovements.”‘
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Reporter’ s Note: Copyright Rules

The attached materials bring up to date — mid-September — the
story of the long-forgotten Copyright Rules. It is clear that
something must be done. It is equally clear that the Committee
hopes to find some means of learning more about the needs of
Copyright practice before deciding on what should be done.

If the most recent effort to open up channels of information
proves successful in time toc supplement these materials, more will
be provided before the meeting. If there is nothing more, the best
course once again may be to defer consideration. More than 30
years have passed since an earlier Advisory Committee put aside the
first effort to abrogate the Copyright Rules. Preliminary
conversations with experienced copyright lawyers all seem to
indicate that there is no urgent practical problem — indeed, there
is 1little if any indication that the problem is more than
aesthetic. A deliberate approach seems wise.



NOTE: COMMITTEE HISTORY — COPYRIGHT RULES

John Rabiej has provided full information about the 1964-1965
consideration of the Copyright Rules. The full recommendations,
reports, and minutes will be provided when there is a better
foundation to. consider what should be done about the -Copyright
Rules. .For present purposes, the following sketch should suffice.

In 1964, two related proposals were published for comment.
One was that all 'of the' Copyright Rules, first adopted in 1909, be
repealed. .The second was that Civil Rule 65 be amended by adding
a new subdivision /'(f): "This rule applies to the impounding of
articles alleged'to infringe a copyright provided for in Title 17,
U.S.C. § 101(c)." .These proposals: were driven in part by:;a desire
to embrace all: procedural rules within the Civil Rules. 'They also
reflected dissatisfaction with the actual content of the Copyright
Rules., Copyright Rule 2, which required that copies of the alleged
infringing works be  annexed to'i the pleadings,  ‘was found an
unnecessary special pleading requirement. In the end, it was in
fact repealed.

The remaining Copyright Rules govern impounding procedure.
They were found objectionable in 1964 for reasons summarized in the
June 10, 1965 statement of the Advisory Committee to the Standing
Committee, p. 17: the procedure "is rigid and virtually eliminates
discretion in the court; it does not require the plaintiff to. make
any showing of irreparable injury as a condition of securing the
interlocutory relief; nor does it require the plaintiff to give
notice to the defendant of an application for impounding even when
an opportunity for hearing could feasibly be provided." (The due
process doctrine that underlies the notice concern has been much
developed since 1965.) Adopting injunction procedure would confirm
the court’ s discretion to demand irreparable injury, require notice
when notice can be accomplished without defeating the capacity to
afford an effective remedy, and ensure continuation of a uniform
national practice.

Opposition to the proposal was expressed by the American Bar
Association and by the Ninth Circuit Judicial Conference
(apparently relying on the same advisers). The core of the
opposition rested on express satisfaction with the way impounding
worked under the existing rules. This opposition did not sway the
Reporters, who suggested that alleged infringers are not likely to
be sufficiently organized or interested on a sustaining basis to
object to the inadequacies of the Copyright Rules impounding
procedure.

Comprehensive copyright revision was being considered in
Congress in 1965. 1In the end, the Advisory Committee recommended
that its proposals were sound but that the Standing Committee
should evaluate the political questions posed by the relationship
between the rulemaking process and Congressional processes. The
Standing Committee recommended that only Rule 2 should be repealed,
Supplemental Report to the Judicial Conference, Sept. 1965, p. 2.
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THE UNIVERSITY OF MICHIGAN
Ann Arbor, Michigan 48109-1215

Edward H. Cooper Hutchins Hall

Thomas M. Cooley Professor of Law ' (313) 764-4347

FAX: (313) 7639375

August 21, 1996

Jon Baumgarten, Esq.

Proskauer, Rose Goetz & Mendelsohn.
1233 20th St. N.W.

Washington, D.C. 20036 ‘
by FAX: 202.416.6899 — 18 pages

Re: Copyright Rules of Practice

Dear Mr. Baumgarten:

‘ Thank-you for taking the time to talk with me just now, and more importantly for
agreeing to take a look at the questions raised by the antique Copyright Rules of Practice.

I enclose a copy of the Copyright Rules and Notes that appear in 17 U.S.C.A.
following § 501. I also enclose a copy of a brief memorandum I prepared for the
November, 1995 meeting of the Advisory Committee on the Federal Rules of Civil
Procedure. The memorandum serves only to describe my own bewilderment about the
nature of the challenge presented.

The simplest thing to do would be to amend Rule 1 to invoke the 1976 Copyright
Act and the Appellate Rules. That would leave Rules 3 et seq. untouched. The range of
options opens up from there. Rules 3 and following could be revised. They could be
deleted entirely, relying on the Civil Rules to govern all aspects of copyright proceedings.
(Reliance on the Civil Rules would suggest abrogation of Copyright Rule 1 as well, with
a parallel amendment of Civil Rule 81(a)(1).) Quite different rules could be adopted to
meet special needs of Copyright practice that are not reflected in the present rules. 1
cannot even guess what other options may deserve consideration.

The immediate task is to devise a strategy for addressing these problems. It will
be important to create a means of generating advice that the Civil Rules Advisory
Committee can rely upon in framing proposals. The advice must not only be "detailed,
neutral, and expert" — to quote my own memorandum — it also must appear to have
those qualities. The Civil Rules Committee reports to the Standing Committee on Rules
of Practice and Procedure. A Civil Rules Committee proposal approved by the Standing
Committee for publication is published for public comment. The comments are then
considered by the Civil Rules Committee; when it feels the process has gone on long
enough, it makes recommendations for action to the Standing Committee. When the



Standing Committee is satisfied, it makes recommendations to the Judicial Conference of
the United States. The Judicial Conference, if it approves, recommends rules to the
Supreme Court. If the Supreme Court approves, it adopts the rules and transmits them to
Congress. The rules become effective if Congress does not act to set them aside. At all
steps of this process, it will be important to ensure that all participants have confidence in
the process the Civil Rules Committee has followed in gathering information and advice.

For the moment, I think the best approach is to find a way of advising the Advisory
Committee whether copyright practitioners experience litigating problems with the present
Copyright Rules. The greater the detail, the better. And the greater the number of
practitioners who can be consulted, the better. But at this stage I think it is not as
important to create a formal or informal structure of advisers as it is to get some initial
expert advice. Are there problems? What are they? Is there any sense of what approach
should be taken to addressing them? For that matter, how many copynght practmoners
are even aware of the present Rules?

I know this reaches you on the eve of a very busy week. The Civil Rules
Committee meets next in mid-October. The agenda will be put together in mid-September.
If it is possible to have at least some preliminary thoughts by then, we should be able to
put this topic on the agenda for some initial thinking by the Commlttce on the means it
would like to devise for further work.

Again, thank you for your instant willingness to pitch in.

Very truly yours,

EHC/Im { Edward H. Cooper \

attachs.
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Copyright Rules of Practice

An inquiry to the Rules Committee Support Office about the
status of the Rules of Practice for Copyright cases has revealed a
surprising state of affairs that merits prompt attention. The most
difficult task will be to devise a suitable means of considering
the fate of these Rules. Even a cursory preliminary scan of the
Rules shows that .something should be done, and suggests strongly
that the Advisory Committee should seek special help.

The starting point is Civil Rule 81(a)(l) , which provides
that "These rules * * * do not apply to * * * proceedings in
copyright under Title 17, U.S.C., except in so far as they may be
made applicable thereto by rules promulgated by the Supreme Court
of the United States."

The Copyright Rules are set out in 17 U.S.C.A. following §
501, at page 546 of the current volume. Rule 1 says:

Proceedings in actions brought under section 25 of the
Act of March 4, 1909, entitled "An Act to amend and
consolidate the acts respecting copyright," including
proceedlngs relatlng to the perfecting of appeals shall
be governed by the Rules of Civil Procedure, in so far as
they are not 1ncon51stent with these rules.

This Rule, and the remalning rules, were adopted under an
enabling provision in the 1909 Copyright Act that was repealed in
1948 on the ground that it was superseded by the general Rules
Enabling Act, 28 U.S.C. § 2072. Former Rule 2 established a special
rule of pleadlng that required that copies of the infringed and
allegedly infringing works accompany the complaint; it was
rescinded in 1966 on the ground that it was 1ncompat1ble with the
general pleadlng spirit of the Civil Rules. The remaining Rules 3
to 13 govern pretrial seizure of allegedly infringing "copies,
records, plates, molds matrices, etc., or other means for making
the copies alleged to 1nfr1nge the copyrlght "

There are many reasons to be embarrassed by the persistence of
these rules w1thout change, apart from rescission of Rule 2 in
1966. The initial reference to the 1909 Act, which has been
superseded by  the 1976 Act, is embarrassment enough such
incidentals as reference to the Civil Rules governing appeals,
rather than the Appellate Rules, add an additional twist. U.S.C.A.
sets out the Notes of the Advisory Committee on Rules after each
rule, without any date; they may come from 1966, since they refer

to Copyright Rules 3 to 13. At any rate, the Notes say, after each
rule: :

"The Advisory Committee has serious doubts as to the
desirability of retaining Copyright Rules 3-13 for they appear
to be out of keeping with the general attitude of the Federal

16



Rules of Civil Procedure * * * toward remedies anticipating
decision on the merits, and objectionable for their failure to
require notice or a showing of'irreparable injury to the same
extent as is customarily required for threshold injunctive
relief. However, in view of the fact that Congress 'is
considering proposals to - revise the'' Copyright Act, - the
Advisory. Committee  has refrained = from ' making  any
recommendation regarding Copyright Rulés*3el3)ﬂbuﬁ”will‘Kéép
the problem under study. = = . B

The seizure procedures established by these‘RuleS'seem,to be
inconsistent ‘with the'idiscretiénqry 'impoundment procedures
established by 17 U.S.C. § 503 (a). '

More important, the procedures established by these Rules seem
to be inconsistent with due process requirements that have evolved
since the Rules were adopted. The plaintiff files an affidavit
stating the location and number of things to be seized, and a bond.
"Upon the filing * * * the clerk shall issue a writ directed to the
marshal * * * directing the said marshal to forthwith seize and
hold * % *" the infringing items. (Rule 4) Apart from a procedure
for objecting to the sufficiéncy of the bond, the defendant may
apply for return with an affidavit of facts tending to show the
articles seized do not infringe (Rule 9). "Thereupon the court in
its discretion, and after such hearing as it'may direct, may order
such return" on the defendant’s filing of a bond (Rule 10).

A strong statement of the inconsistency of the supplemental
rules with § 503(a), .and the probable unconstitutionality of
several aspects of the rules, /is provided by Judge Sifton in
Paramount Pictures Corp. v. Doe,' E.D.N.Y.1993, 821 F.Supp. 82.
Judge Sifton suggests that temporary restraining order procedures
may provide the most secure analogy for ‘impoundment undér § 503(a).
This suggestion may be a promising lead to further inquiry.

Roberta Morris tells 'me that copyright practitioners.
universally assume that the Civil Rulés apply in copyright cases,
nothwithstanding the antique reference to the 1909 Act in Rule 1.
It is assumed that the supplemental seizure rules apply to actions
under the 1976 Act. They do not seem to be used often.

Thorough knowledge of the theory and practicalities of
copyright practice must be -brought to bear on this topic. Some
means must be found to secure detailed, neutral, and expert advice.
There may be one or more copyright law organizations or committees
that can serve this need. If the conclusion is that there is no
longer any need for supplemental rules, there will be no drafting
chore. If there is a need, it must be thoroughly understood before
drafting can begin.

April 1995 Minutes, Copyright Rules of Practice. The Copyright
Rules of Practice have not been considered since 1966. In 1966,
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the Committee expressed doubts about "the desirability of retaining
Rules 3-13 for they appear to be out of keeping with the general
attitude of the Federal Rules of Civil Procedure * * * toward
remedies anticipating decision on the merits, and objectionable for
their failure to require notice or a showing of irreparable injury
to the same extent as is customarily required for threshold
injunctive relief." It refrained from acting at that time because
Congress had begun the dellberatlve process that led to enactment
of the 1976 Copyright Act. The 1976 act includes dlscretlonary

impoundment procedures, 17 U. s. C. 503(a), that seem to be
inconsistent with the Rules of Practice. These Rules are
unfamiliar territory to present members of the Committee. The

topic will be carried forward on the agenda while additional means
of information are sought.

18
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RULES OF PRACTICE AS AMENDED

- Amendments received to October 28, 1995

. . SCOPE OF RULES M

The Rules of I}’?actiqeu.ég; out hereunder were adopted by the
* Supreme Court of the United States to govern the procedure "
" under section 25 of Act Mar. 4, 1909, which was incorporated

I+

“in former section 101 of this title. - See, now, section 501 et

seq. of this title. o

T
I

| . ADVISORY COMMITTEE NOTES | '-

Special Copyright Rules governing cer-
tain procedures in actions under’ the
Copyright Act were promulgated by the
Supreme Court in 1909, pursuant to 2
limited rulemaking power conférred
upon the Court by section 25(e) of the
Copyright Act of 1909, 35 Stat. 1075,
1082. In 1934 the Court was granted
general rulemaking power by the Ruiles
Enabling Act, 48 Stat. 1064 (now, as
amended, 28 U,S.C, § 2072 [section 2072
of Title 28, Judiciary and Judicial Proce-
dure]). Rule 81(a)(1) of the Federz
Rules of Civil'Procedure [Title 28, §
ciary and Judicial Procedure), promul
ed in 1938, stated that, the Federal Rulés
of Civil Procedure should not apply to
proceedings under the Copyright Act ex-

Rule 1 )

cept as they might be made applicable by
later rules to be promulgated by the
Court. Rule 1 of the Copyright Rules

~was thereafter amended to state that pro-

ceedings under the Copyright Act should
be governed by the Federal Rules of Civil
quedure to the extent not inconsistent
with the: Copyright Rules.

When the Copyright Act was codified in
1947 as Title 17 of the United States
Code, section 25(e) of the Act was carried
forward as 17 U.S.C. § 101(f). The Act of
June 25, 1948, 62 Stat. 869, thereafter
repealed. § 101(f) on the ground that it
was, unnecessary in the light of the Rules

- R L
Proceedings in actions brought under section 25 of the Act of
March 4, 1909, entitled “An Act to amend and consolidate the: acts
respecting copyright”, including proceedings relating to the perfect-
ing of appeals, shall be governed by the Rules of Civil Procedure, in

so far as they are not inconsistent with these rules.

-1

(As amended June 5, 1939, eff. Sept. 1, 1939.) . . o
HISTORICAL NOTES . .. -~

References in Text - -
“Section 25 of the Act of March 4, 1909,
referred to in text, means Act Mar. ‘4,
1909, c. 320, § 25, 35 Stat. 1081, which
was incorporated in former section 101
of this title by Act July 30, 1947, c: 391,
61 Stat. 652. Subsec. (f) of former sec-
tion 101 of this title was repealed by Act
June 25, 1948, c. 646, § 39, 62 Stat. 992,
and its subject matter is now covered by

section 2072 of Title 28, Judiciary and
Judicial Procedure. The remaining pro-
visions of former section 101 of this title
were incorporated in section 501 et seq.
of this title in the general revision of this
title by Pub.L. 94-553, Oct. 19, 1976, 90
Stat. 2541.

The Rules of Civil Procedure, referred
to in text, mean the Federal Rules of Civil
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nuge 1 COPYRIGHTS 17 foll. §501
Procedure which are set out in Title 28,
Judiciary and Judicial Procedure. ..

CROSS REFERENCES

Applicability of rules to copyright actions, see Fed.Rules Civ.Proc. Rule 81, 28

USCA.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

NOTES OF
Generally 1 )
Amendment of pleadings 3
Complaints 4
Presumptions 5§

Validity of rules 2

1. Generally

Copyright proceedings are not gov-
erned by the rules of civil procedure ex-
cept insofar as those rules are made ap-
plicable by specially promulgated copy-
right rules. Wildlife Internationale, Inc.
v. Clements, D.C.Ohio 1984, 591 F.Supp.
1542, 223 U.S.P.Q. 806. ‘ :

In view of this rule, Federal Rules of
Civil Procedure, Title 28, apply to copy-
right infringement suits. White v. Reach,
D.C.N.Y.1939, 26 F.Supp. 77. See, also,
Kingsway Press v. Farrell Pub. Corp.,
D.C.N.Y.1939, 30 F.Supp. 775.

2. Validity of rules

Neither the Supreme Court nor Con-
gress has declared the Copyright Rules
“void” and “no longer in effect’”; the
cansensus of knowledgeable authorities is
that. the Rules have not been repealed.
Warner Brothers Inc.'v. Dae Rim Trad- °
ing, Inc., C.A2 (NY) 1989, 877°F.2d

1120, 11 U.S.P.Q.2d 1272, .
Although the Copyright Rules have nev-
er been explicitly “abrogated by either
Congress or the Supreme Court; their
mandatory provisions are clearly incon-
sistent with the discretionary powers con--
ferred on this Court by the Copyright Act
of 1976. Paramount Pictures Corp. v.
Doe, EDN.Y.1993, 821 F.Supp. 82, 27
US.PQ2d 15940 e
" The Special Copyright Rules are,, with
some changes, still in effect; it was disap-
pointing to note that plaintiff's coynsel
suggested }that the judge “ignore the Su-
preme Court Copyright Rules” because
“it is unclear whether they are still effec-

88

DECISIONS -

tive or have been superseded by the gen-
eral provisions of section 503.” Warner
Bros, Inc. v. Dae Rim Trading, Inc.,
S.D.N.Y.1988, 677 FSupp. 740, &
U.S.P.Q.2d 1423, appeal denied 877 F.2d
1120, 11 U.S.P.Q.2d 1272.
3. Asiéndment of pleadings
In copyright infringement suit, plain-
s motion for leave to file amended and
supplemental bill of complaint, bringing
in owners of copyrights on other musical
compositions, in which plaintiff enjoyed
same rights as in those set forth in origi-
nal bill, as additional parties plaintiff be-
cause of defendant’s alleged infringe-
ments of such copyrights since filing of
original bill, is governed by Federal Rules
of Civil Procedure, Title 28, not former:
Equity Rule, though original bill was filed ‘
before effective| date of Supreme Court’s -
application of Federal Rules of Civil Pro-
cedure to copyright proceedings. Society
of European Stage Authors and Compos-
-ers v. WCAU Broadcasting Co.,-D.C.Pa. !

1940, 1 F.R.D. 264.

4. Complaints. - .
Rule '8, Federal Rules of Civil Proce-

dure, Title 28, ‘requiring complaint to

contain a short and plain statement of the

claim showing that pleader is entitled to

. relief is applicable to a copyright action.

April Productions v. Strand Enterprises,
D.C.N.Y.1948, 79 F.Supp. 515, 77

U.S.P.Q: 155.

‘5. Presumptions

In actions for injunction and damages
for infringements of copyrights through
public performances for profit of musical
compositions, the plaintiffs were entitled
to benefit of any presumptions which the
law affords in making a prima facie case
of originality of compositions involved,
and such ipresumptions were as effective
under the Federal Rules of Civil Proce. :
dure, Title 28, as they were prior thereto,




17 foll. §501 RULES OF PRACTICE Rule 3

since the Federal Rules of Civil Proce-
dure were not designed either as a com-

plete code or for purpose of altering, es-

pecially restrictively, the rules of evidence
theretofore recognized. Remick Music
Corp. v. Interstate Hotel Co. of Neb,

D.C.Neb.1944, 58 F.Supp. 523, affirmed
157 F.2d 744, 71 U.S.P.Q. 138, certiorari
denied 67 S.Ct. 622, 329 U.S. 809, 91
L.Ed. 691, 72 U.S.P.Q. 529, rehearing
denied 67 S.Ct. 769, 330 U.S. 854, 91
L.Ed. 1296, 72 U.S.P.Q. 529.

[Rule 2. Rescinded Feb. 28, 1966, eff. July 1, 1966]
ADVISORY COMMITTEE NOTES

Rule 2 of the Copyright Rules required,
with certain exceptions, that copies of the
allegedly infringing and infringed works
accompany the complaint, presumably as
annexes or exhibits. This was a special
rule of pleading unsupported by any
unique justification. The question of an-
nexing copies of the works to the plead-
ing should be dealt with like the similar

question of annexing a copy of a contract
sited on. The Federal Rules of Civil Pro-
cedure [Title 28, Judiciary and Judicial
Procedure] permit but do not require the
pleader to annex the copy. A party can
readily compel the production of a copy
of any relevant work if it is not aiready
available to him. Accordingly, Copyright
Rule 2 is rescinded.

| WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide follov&ng the l":.xplan‘:a‘:t‘iqg’pagésh of this volume.
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Rule 3

. Upon the institution of any action, suit or proceeding, or at any
time thereafter, and before the entry of final judgment or decree
therein, the plaintiff or complainant, or his authorized agent or
attorney, may file with the clerk of any court given jurisdiction under
section 34 of the Act of March 4, 1909, an affidavit stating upon the
bést of his knowledge, information and belief, the number and
location, as near as may be, of the alleged infringing copies, records,

plates, molds, matrices, etc., or other means for making the. copies.
alleged to infringe the copyright, and the value of the same, and with

‘Such affidavit shall file with the clerk a bond executed by at least two

sureties and approved by . the jicourt_for‘ a commissioner thereof.

S -~ HISTORICAL NOTES

References in Text -

+.Section 34 of the Act of March 4, 1909,
referred to in text, means Act Mar. 4,
1909, c. 320, § 34, 35 Stat. 1084, which
was incorporated in former sectiori 110
of this title by Act July 30, 1947, c. 391,
61 Stat. 652.  Former section 110 of this
title was repealed by Act June 25, 1948, ¢.
646, § 39, 62 Stat. 992, and its subject
matter is now covered by section 1338 of
zitle 28; Judiciary and Judicial Proce-

ure.

Change of Name | . : ... -~
Commissioner, referred .to. in text,
means United States commissioner which
was replaced by United States magistrate
pursuant to Pub.L. 90-578, Oct. 17, 1968,
82 Stat. 1118. United States magistrate

_appointed ‘under section 631 of Title 28,

Judiciary ‘and Judicial Procedure, to be
known as United State$ magistrate judge
after Dec.|1; 1990, with any reference to
United Stdtes magistrate or magistrate in
Title 28, in any other Federal statute, etc.,
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Rule 3

deemed a reference to United States mag-
istrate judge appointed under section 631
of Title 28, see section 321 of Pub.L.

COPYRIGHTS 17 foll. §501

'101-650, set out as note under section
'631 of Title 28. See, also, chapter 43
(Section 631 et seq.) of Title 28. .

- ADVISORY COMMITTEE NOTES

The Copyright Act contains a general
provision (17 U.S.C. § 101(c) {former sec-

tion 101(c) of this title] ) authorizing “im-

pounding” during the pendency of an in-
fringement action. [See, now, section
503 of this title.] Copyright Rules 3-13
supplement the statute by setting out a
detailed procedure available during the

action for the seizing and impounding

under bond, and also for the releasing
under bond, of copies of works alleged to

mfrmge copyright, as well as plates, mat-

rices, and other means of making mfnng-
ing copies.

The Advisory Committee has serious
doubts as to the desu‘abxhty of retaining

Copyright Rulesl 3-13 for they appear to

_be out of keeping with the general atti-

tude of the Federal Rules of Civil Proce-
dure [Title 28, Judiciary and Judicial Pro-
cedure] toward remedies anticipating de-
cision on the merits, and objectionable
" for their failure to require notice or a
showing of ureparable injury to the same
extent as is customarily required for

- threshold injunctive relief. However, in

view of the fact that Congress is consider-
ing proposals to revise the Copyright Act,
the Advisory Committee has refrained
from . making any recommendation re-
garding Copyright Rules 3-13, but will
keep' the problem under study

WESTLAW ELECTRONIC RESEARCH
See WESTLAW gmde following the Explanat:on pages. of this, volume.
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NOTES OF DECISIONS

Affidavits 1 what tapes were owned by them. Centu-
Waiver 2 ry Home Entertainment, Inc. v. Laser

‘ Beat, Inc., E.D.N.Y.1994, 859 F.Supp.
1. Aﬂldavlts . 336 3OUSPQZd 1811, - -

Affidavits filed by crash test’ dlummy
manufacturer in support of its request for
ex parte order of i inventory and impound-
ment stated to its best “knowledge, infor-
mation and belief the number and loca-
tion” of copies which allegedly infringed
copyright, as required by copyright rules,
where complaint identified location of al-
leged infringer’'s pnncnpal place of busi-

‘ness, and order of seizure was dirécted to

that location and that location was sole
place séarched. First Technology Safety
Systems, Inc. v. Depinet, C.A.6 (Ohio),
1993, 11 F.3d 641, 29 U.S.P.Q.2d 1269.

Order authorizing ‘immediate seizure
from defendants of all; vrdeo cassettes in-
Ermgmg plaintiff's copynghts and all de-
vices for such, copying/ was not improper
on theory plamhff did ‘mot clearly state

LS

Rule4 .5:‘~ . :.; cat

“

2de‘

''In copyright infringement action -in

wlnch a defense motion was made  to

. quash previously issued writs of seizure,

record established that movants, due to
the absence of timely objection, waived
this rule’s requirements that: a bond be
executed by at least two sureties and that
such a bond be conditioned-on the pay-
ment to defendant of any damages which

-the ‘court may award him against the

ﬁmplamant. Jondora Music Pub. Co. v.
elody Recording, Inc., D.C.NJ.1973,
362 F.Supp. 494, 179 U.S.P.Q. 542, va-
cated on other grounds 506 F.2d 392, 184
U.S.P.Q. 326, certiorari denied:95 S.Ct.

2417, 421 U S. 1012, 44LBd.2d680 186

U.S.P.Q. 73.

.-,,31 %

Such bond shall bmd the surehes in'a spec:ﬁed sum, to be: ﬁxed by
the court, but not less than twice the reasonable value of such
infringing ‘copies, plates, records, molds, matrices, or other means .

90
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Note 1
for making such infringing copies, and be conditioned for the prompt
‘prosecution of the action, suit or proceeding; for the return of said
articles to the defendant, if they or any of them are adjudged not to
be infringements, or if the action abates, or is discontinued before
they are returned to the defendant; and for the payment to the
defendant of any damages wh1ch the court may award to him against
the plamtlff or. complainant. . Upon the filing of said affidavit and
bond, ahd. the approval .of ;said" bond, the clerk shall issue a writ,
dn'ected to 'the‘ marsha{l "‘ff«“the dlStI‘lCt where the" sand 1nfr1ng1ng

' The Copynght Act contams a general ‘ opynght Rules 3-13 for t.hey appear to
provision (17 U.S.C. § lOl(c) [former,sec-g - out of keeping with the general atti-
tion lOl(c) of this title] ) authorxzmg 'im- de of the Federal ‘Rules of Civil Proce-
pounding”’ during the - pendency ofian in- | diire [Title 28, Judiciary and Judicial Pro-
fringement action. [See, now, section cedure] toward remedies anticipating de-
503 of this title.] Copyﬂght Rules 3-13 | cision' on"the merits, and 'objectionable

supplement the statute by setting, out.a
detailed procedure ava;lable dunn ‘
action for the seizing'and, mpoundmg ;
under bond, and also . for the rele“aémg "
under bond, of copies of works alleged to
mfrmge copyright, as well as plates, | mat-
rices, and other means of makmg

mg coples

Eqr their failure to requu'e notice or a
Pwmg of m'eparable injury to the same
xFent .as is customarily reqmred for
: eshold injunctive relief. ' However, in
vzew of the fact that Congress is consider-
_ing proposals to. revxse the Copyright Act,
tﬁ"é Adwsory C m;x’uttee has refrained
om 2 recommendatlon re-
t Rules 3-13, but will

L T
Articles subject to; seizure.,
Generally 9" ;! ey
" Devices and: means for maldng oup-
* les 10
Bonds 4 b fjj; _‘_i‘,
Constitutlonallty 1 T wrrm
Construction with Copyright Act 2 . l*»m
Devices and means for making copies, 1, Consﬁltutionallty

articles subject to seizure 10 . . . Wheth com ‘hance_ w']t_h ﬂle Copy.

Fourth Amendment eonsiderations, writs right ﬁhles 1s a sufﬁcnent basis on which

of seizure 6 - to ]ustﬂ"yw parte order of impound-

Injunctions eompared 3 .- ment t of some debate; some

Notice, writs of seizure 7 .- . courts) d ﬁzat compliance with

Vacation of writs of seizure 8 Copyrig es x}}s :”t‘msntutxonally insuffi-
' 91 " !
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Rule 4
Note 1
cient and require 2 plaintiff to meet bur-

dens imposed by Federal Rules of Civil
Procedure. First Technology Safety Sys-

tems, Inc. v. Depinet, C.A.6 (Ohio) 1993,

11 F.3d 641, 29 U.S.P.Q.2d 1269. -

Provisions and procedures of these
rules relating to writs of seizure are con-
stitutional. Jondora Music Pub. Co. v.
Melody Recording, Inc., D.C.N.1.1973,
362 F.Supp. 494, 179 U.S.P.Q. 542, va.
cated on other grounds 506 F.2d 392, 184
U.S.P.Q. 326, certiorari denied 95 S.Ct.
2417, 421 U.S. 1012, 44 L.Ed.2d 680, 186
U.S.P.Q. 73.

2. Construction with Copyright Act
Mandatory provisions of the Copyright
Rules, with respect to impoundment of
infringing materials, are inconsistent with
discretionary powers conferred on the
courts by the Copyright Act, and compli-
ance with Rules is not sufficient basis on
which to justify ex parte impoundment.
Paramount Pictures Corp. v. Doe,
ED.NY.1993, ' 821 F.Supp. 82, 27
U.S.P.Q.2d 1594. ‘ C
3. Injunctions compared
Although the Rules of Practice for
Copyright cases! are .arguably still in ef-
fect, many courts dealing ‘with similar
motions for impoundment have required
plaintiffs to meet the normal preliminary
injunction standards. . VanDeurzen and
Associates, P.A. v. Sanders, D.Kan.1991,

21 US.P.0:2d 1480. ., . R
4. Bonds . - 3

District court’s finding that $2,000-wis
sufficient| bond for seizure of articles
which;allegedly infringed upon crash test
dummyimanufacturer’s copyright was hot
clearly erroneous, even though alleged
infringer alleged that value of informa-
tion contained in records sejzed was $2.2.
million, as copyright rules were only'rele-
vant to seizure of infringing goods, and
thus information . ¢ontained in seized
business records was irrelevant in setting
bond amount. First: Technology Safety
Systems,  Inc. v, Depinet, C.A.6 (Ohio)
1993, 11,F.3d 641; 29-'U.S.P.Q.2d 1269.
5. Writs of seizire—Generally

Where a defendant furriished to its cus-
tomers for their use copies of a di
publisted by it, which ‘inffinged com-
plainant’s copyright, but . retained title
with the right tq;’lfrec#ll ‘the books, on de-

was not entitled to a

mand, complaipant w :
writ of seizure unider this rule to take the

92
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books from the bailees, but required to
enforce its right to their destruction
through an order requiring defendant to
recall the same. Jewelers’ Circular Pub.
Co. v. Keystone Pub. Co., D.C.N.Y.192],
274 F. 932, affirmed 281 F. 83, certiorari
denied 42 S.Ct. 464, 259 U.S. 581, 66
L.Ed. 1074, '

6. —— Fourth Amendment consider.
ations '

Assuming arguendo that U.S.C.A.
Const. Amend. 4 was applicable to the
seizure of the duplicating material of de-
fendants, against whom music publishing
companies brought an action for infringe-
ment of their respective copyrighted mu-
‘sical works by the unauthorized manufac-
ture and sale of tape recordings serving
to reproduce the same mechanically, the
writs of seizure issued as a judicial pro-
cess following presentation to a “neutral
magistrate” of the supporting affidavits,
thus vitiating defendants’ claim that a
violation of U.S.C.A. Const. Amend. 4
arose from the seizure. .Jondora Music
Pub. Co. v. Melody Recordings, Inc.,
D.C.N.J.1973, 362 F.Supp.' 494, 179
U.S.P.Q. 542, vacated on other grounds
506 F.2d 392, 184 U.S.P.Q. 326, certiora-
ri denied 95 S.Ct. 2417, 421 U.S. 1012,
44 L.Ed.2d 680, 186 U.S.P.Q. 73.

7. — N‘otice‘

District court’s issuance of ex parte or-
der of inventory and impoundment and
subsequent refusal to vacate that order in
copyright infringement action was abuse
of discretion, where test dummy
manufacturer failed to demonstrate why

- ‘notice ‘should not have been required.

First Technology Safety Systems
Depinet, C.A.6 (Ohio)

29 U.s.P.Q.2d 1269.

ms, Inc. v.
1993, 11 F.3d 641,

'8. —— Vacation of writs

Plaintiffs in copyright infringement ac-
tion, by their misstatements, practiced a
fraud on the court.on their ex parte appli-
cation for a writ of seizure, and order
would be entered vacating the writ of
seizure and dissolving the injunction that
the court had issued. Jondora Music
Publishing Co.' v. Melody Recordings,
Inc., D.C.N.J.1972, 351 F.Supp. 572, 176
U.S.P.Q. 110. - ) T

9. Articles subject to seizure—Generally

A district court has no discretion to
determine what to impound or what to
destroy on complaint by copyright propri-
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etor that right is being mfnnged the
process Congress granted the agreed
copynght proprietor is a summary one
and it is duty of the court to unpound
everythmg the proprietor .alleges in-
fringes his: copyright. Duchess Music
Corp. v. Stern, C.A.9'(Ariz.) 1972, 458
F.2d 1305, 173 USPQ 278, certiorari

denied by 93 S.Ct. 52,409 U.S. 847, 34 .

LEdZd 88, 175 USPQ '385.

10. ' Devices and means for maldng
copies

Ex parte order of inventory and im- .

poundment‘ which permitted, crash test
dumimy manufacturer who sued compen-

tor for | copynght ‘infringement to seize, ~GeVH
allegedly”‘mfnngmg computer softWare i
and various business records, was toco,

broad’:
tion for"s
mfnng d pon copynght, where selzed

toifall within statutory authoriza-

Rule 5‘ -

zure of items which ‘allegedly "

business records were not alleged to have
infringed on manufacturer’s copyrights
and were not means by which infringing
goods could be copied; seizure was not

meant to be means for preserving evi-
dence generally. First Technology Safety -

Systems Inc. v. Depinet, C.A.6 (Ohio)
1993, 11 F.3d 641, 29 U.S.P.Q.2d 1269.

Items which may be impounded or‘v‘l:‘
complaint of a copyright proprietor are,.

not- limited to general class .of plates;

molds and matriges, that is, to iterns,

embodymg an identifiable impression of,
the copyrighted work alone, but includes:
devices and means for rnakmg the: leged
jies. "Duchess Music ‘Corp.

' 1458 'F.2d

1 of
ity i

The marshal shall thereupon seize said articles or any smaller or
larger part thereof he- may then or thereafter find, using such force as
may .be .reasonably necessary in the premises, and ser‘ve on the
defendant a copy of the affidavit, writ, and bond by delivering ‘the
same to hlm personally, if he can be found within the district, or if he
can not be found, to his agent, if any, or'to the _person from whose
possession the articles are taken, or 1f,\the owner, agent, or such
person can not be found within the district, by leaving sald copy at
the usual place of abode o£ such owner or agent, with'a person of
suitable age and discretion, or, at the place where 'said artlcles are
found, and shall make nnmedlate retum,hpf such selzure, or attempt—
ed seizure, to the cout:t He shall also attach to sald artlcles a'tag or

label stating the fact,of such seizure and p‘varnmgyall persone from in

any manner mterfermg theremth

. “\' ' 0o 0oL

SR ; ADVISORY COMMITI'EE NOTES “

The Copynght Act contains a general
provision (17 U.S.C. § 101(c) [former sec-
tion lOl(c) of this title] ) authorizing “‘in-
pounding” during the pendency of an in-
fringement action. [See, now, section
503 of this title.] Copyright Rules 3-13
supplement the statute by seiting out a
detailed procedure available, during the
action for the seizing and impounding
under bond, and also for the releasing
under bond, of copies of works alleged to
infringe copyright, as well as plates, mat-
rices, and other means of makmg mfn.ng—
ing cop:es . o

xl’ 93

The; Advisory' Committee has serious
doubts‘ ‘as to the desirability of retaining
Copyright Riiles 3-13 for they appear to
be out’ of keeping with th¢ general atti-
tude ¢ of’ the Federal Rules of Civil Proce-
dure [Txtle 28, Judiciary and Judicial Pro-
cedure] toward remeédies antxclpatmg de-
cision 'on the merits, and objectxonable
for their "fallure to’ reqmre ‘notice or a
showing of 1rreparable mjury to the same
; s is customanly required for
d m]unctlve relief.. ' However, in
vxew ofr the fact that Congress is consider-

mg pmposa]s to re\hse the Copynght Act,
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the Advisory Committee has refrained
from making any recommendation re-

COPYRIGHTS 17 foll. §501

garding Copyright Rules 3-13, but wilj
keep the problem under study.

WESTLAW ELECTRONIC RESEARCH

See WESTLAW guide following the Explanation Ppages of this volume.

NOTES OF DECISIONS

Persons entitled to seize articles
Generally 1
Private persons 2

Service of affidavit, writ, and bond 3

1. Persons entitled to seize articles—
Generally

Search and seizure of allegedly infring-
ing merchandise was properly conducted
by a United States Marshal or other law
enforcement officer, not by copyright
owner's attorneys and their agents; “dis-
covery” of alleged infringers’ documents
and records without notice was not au-
thorized by copyright law or federal rules
of civil procedure. Warner Bros. Inc. v.
Dae Rim Trading, Inc., C.A.2 (N.Y.) 1989,
877'F.2d 1120, 11, U.S.P.Q.2d 1272.
2. —— Private persons o
Copyright Act’s impoundment provi-
sions for infringing goods did not autho-
rize court to direct private person _em-
ployed by copyright owner’s attorney to

-
£

Rule 6

search alleged infringer's premises, seize
specified materials and deliver them to
attorney as well as all books, records,
correspondence or other documents re.
lated to allegedly infringing materials or
which could provide information in re-
specting vendors or purchasers of materi-

. Warner Bros. Inc. v. Dae Rim Trad.
ing Inc., C.A.2 (N.Y.) 1989, 877 F.2d
1120, 11 U.S.P.Q.2d 1272, .

3. Service of affidavit, writ, and bond

District court corrected any problem
that might have been caused in copyright
infringement action by crash test dummy
manufacturer’s failure to serve copy of
bond supporting inventory and impound-
ment order on competitor alleged to have
competed unfairly, where it ordered man-
ufacturer to submit copy of bond to com-
petitor. First Technology Safety Systems,
Inc. v. Depinet, C.A.6. (Ohio) 1993, 11
F.3d 641, 29.U.S.P.Q.2d 1269.

" A marshal who has seized aﬂeged infringing articles, shall retain
them in his possession, keeping them in a secure place, subject to the

order of the court.

- ADVISORY COMMITTEE NOTES

The Copyright Act contains a general
provision (17 U.S.C. § 101(c) [former sec-
tion 101(c) of this title] ) authorizing “im-
pounding” during the pendency of an.in-
fringement action. [See, now, section
503 of this title.] Copyright Rules 3-13
supplement the statute by setting out a
detailed procedure available during the
action for the seizing and impounding
under bond, and also for the releasing
under bond,.of copies of works alleged to
infringe copyright, as well as plates, mat-
rices, and other means of making infririg-
ing copies.

The Advisory Committee has serious

doubts as to the desirability of retaining

94

'Copyright Rules 3—13 for they appear to

. be out of keeping with the general atti-

tude of the Federal Rules of Civil Proce-
dure [Title 28, Judiciary and Judicial Pro-
cedure] toward remedies anticipating de-
cision on the merits, and objectionable
for their failure to require notice or a
showing of irreparable injury to the same
extent as is customarily required for
threshold injunctive relief. However, in
view of the fact that Congtess is consider-
ing proposals to revise the Copyright Act,
the Advisory Committee has refrained
from making any recommendation re-
garding Copyright Rules 3-13, but will
keep the problem under study.
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See WESTLAW guide following the Explanation pages of this volume. . . .-

NOTES OF DECISIONS

f’erson: entitled to retain items 1

1. Persons entitled to retain ltems
D:stnct court did not abuse its discre-

tion in copyright infringement action

brought by crash test, dummy manufac-

turer when it allowed law frm to hold.

items seized by manufacturer pursuant to
ex parte order of inventory and impound-
ment in trust for court, where order au-
thorized . law firm to hold items in trust

for court, ‘because marshals. lacked space

to store 'items. Fnrst Technology Safety
Systems, Inc. v. Depmet C.A.6 (Ohio)

1993, 11 F.3d 641, 29 U.S.P.Q.2d 1269.

Rule 7

Within three days after the articles are seized, and a copy of the
affidavit, writ and bond are served as hereinbefore provided, the
defendant shall serve upon the clerk a notice that he excepts to: the
amount of the penalty of the bond, or to the sureties of the plamtlff or
complainant, or both, otherwise he shall be deemed to have waived
all objectlon to -the amount of the penalty of the bond and‘ the

complamant or in default thereof within a t1me to be named by the
court, the property to be returned to the defendant.

- ADVISORY COMMITTEE NOTES

The Copyright Act contains a general
provision (17 U.S.C. § 101(c) [former sec-
tion 101(c} of this title] ) authorizing “im-
pounding” during the pendency of an in-
fringement action. [See, now, section
503 of this title.] Copyright Rules 3~13
supplement the statute by setting out a
detailed procedure available during the
action  for the seizing and impounding
under bond, and also for the releasing
under bond, of copies of works alleged to
infringe copyright, as well as plates, mat-
rices, and other means of makmg infring-
ing copies.

- The Advisory' Committee has serious
doubts as+to the: desu'ablhty of retaining

Copyright Rules 3-13 for they appear. to
be out of keeping with the general atti-
tude of the Federal Rules of Civil Proce-
dure [Title 28, Judiciary and Judicial Pro-
cedure] toward remedies anticipating de-
cision on the merits, and objectionable
for their failure to require notice or a
showing of irreparable injury to the same
extent as is customarily required for
threshold injunctive. relief. However, in
view of the fact that Congress is consider-
ing proposals to-revise the Copyright Act,
the' Advisory Committee has refrained
from making any recommendition re-
garding Copyright Rules 3-13, but will

- keep the problem under study

'WESTLAW ELECTRONIC RESEARCH I
See WESTLAW gmde followmg tﬁe Explanatlon pages ‘of tlns volume
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NOTES oF DECISIONS

Remedies within rule 1 under rule 7 of these rules, he s

"COPYRIGHTS 17 foll. § 504

1

notin g

position to complain of the seizure, o

demand a return of the alleged infringing

" 1. Remedies within rule articles, but his remedy is to defeat the

Where an alleged infringing article is complainant on a tria] on th
seized and the defendant afterwards asks

that the complainant’s

™3 1

—

-
[

1

7

S T U I

3

I
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Rule 8

Within ten days after service of such notice,
plaintiff or complainant s

ADVISORY COMMITTEE NoTES
The Copyright Act contains a g
provision (17 U.S.C. § IOI(C) [form

tion 101(c) of tlns title] ) authorizing “im-

g. Co. v, Copperman:
bond be increased D.C.N.Y.1913, 206 F. 69.

en 3-13 for they appear to
er sec-  be out of keepi i

tude of the Federal Rules of Civil Proce.
pounding” during the pendency of an in-

ngement action, {See, now, section
503 of this title.] Copyright Rules 3-13
supplement the statute by setting out a

merits, and objectionable
or their failure to require notice or a
detailed procedure available during the showing of i in
action for the seizin

g and impounding  extens as js .
under bond, and also for the releasing threshold in;
under bond, of copies of works alleged to
infringe copyright, as well as platés, mat-
rices, and other
ing copies.
The Ad !
doubts as to the desirability. of retaining  keep the problem under study.

WESTLAW ELECTRONIC RESEARCH

See WESTLAW guide following the Explanation Pages of this volume, -
- o ) ] ..
Rule 9 - o8, Larry
The defendant, if he does not exc

iling an affidavit stating all materia] facts and
circumstances tending to show that

the articles seized are not in-
fringing copies, records

» plates, molds, matrices, or means for mak-
ing the copies alleged to infringe the copyright.

The Copyright Act contains a general
Pprovision (17 U.S.C. § 101(c) [former sec-
tion 101(c) of this title]) authorizing “im.

96

pounding” during
fringement action,

503 of this title ] Copyright Rules 3-13

that Congress is consider-
Dlates, Ing proposals to revise the Copyright Act,
means of maluns‘:mfrmg- the Advisory Committee has refrained
o . from ' making 'any recommendation . re-
visory Committee has serious  garding Copyright Rules 3-13, but will
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- Rule 10

supplement the statute

setting out a-  dure [Tide 23, Judiciary and Judicia] Pro-
detailed procedure availabl],

e during the cedure] toward remedies antic;
action for the seizing and impounding cision on the merits
under bond, and also for' the releasing for their failure to
under bond, of copies of works alleged to i
 infringe copyright, as well as plates, mat¢-
rices, and other means of making infring-
ing copies. o :

, view of the fact that Congress is consider-
The Advisory Committee Jhas serious ing proposals to revise the Copyright Act,
doubts as to the desirability of retaining the Advisory Committee has refrained
aking any recommendation re-
garding Copyright Rules 3-13, but will
ral Rules of Civil Proce- :

Copyright Rules 3-13 for they appear to  from m

be out of keeping with the general atti-
tude of the Fede

keep the problem under study.

_ WESTLAW ELECTRONIC RESEARCH |

guide following the. Explangﬁomp-«‘fig‘”ds\ pfthxsvolume .
' P ‘\“Uﬁ\l . i"?m‘ |
NOTES OF DEC‘IS!ONSH

Affidavits 1 © . poundéd “a“suhlle ed infringements of a
i copyright should not be returned, unless

, ‘ a slibw‘ing‘i‘s“}‘tnagle by affidavit that the

1. Affdavits o articles, seized are' not infringing copies.

The court cannot entertain a motion for Crown Feattre Film Co, v B

ture: - v. Bettis Amuse-
an order to show cause why articles. i, ment Co.,,D

C.Ohio, 1913, 206 F. 362,

il

‘Rule 10 , R
- T'her.éfti;;dn the court in itéﬁié’cretion, and after s
order such Teturn upon the filing by

. 1. .
ainant may,require s

uch sureties to justify within
ten days of the ﬁling(ofs“ch_bgnd. o
- - ADVISORY. CQMMHTEE~NOTE_S R

The Copyright Act contains a genera] Copyright Rules 3-13 for they appear to
Provision (17 U.S.C, § 101(c) [former sec- be out of keeping with the general atti-
tion 101(c) of this title] ) authorizing “im- tude of the Federal Rules of Civil Proce-
pounding” during the pendency of an in- dure [Title 28, Judiciary and Judicial Pro-

ingement action. [See, now, section * cedure] toward remedies anticipating de-
503 of this title ] Copyright Rules 3-13 cision on the merits,-and objectionable
supplement the statute by setting out a

detailed procedure available during’ the
action for the seizing and impounding  oxy0rs as is customarily required for
under bond, and also for the releasing threshold injunctive relief: However, in
under bond, of copies of works alleged to view of the fact that Congress is consider-
- ge copyright, as well as Plates, mat- e proposals to revise the Copyright Act,
ing cond other means of making infring. the Advisory Committee has refrained
g copies. e from making any recommendation re.
The Advisory Committee .has_ serious  garding Copyright ‘Rules 3-13, but will
doubts as.to the desirability of retaining keep the problem under study. -
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doubts as to the desirability of retaining |

Rule 12 .

performed by any deputy of such marshal.

tion 101(c) of this title] ) authorizing “im-  under bond, of co

pounding” during the pendency of an in- in plates, m
ingement action. [See, Now, section Trices, and other means of making infring-

503 of this title.] Copyright Rules 3-13 ing copies.

supplement the statute by setting out a

detailed procedure available during the d

Uy oty 0 Y Y Y
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WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

NOTES AOF DECISIONS
' infringing means, the district court has
¢ no discretion to return them. Duchess

Music Corp. v. Stern, C.A.9(Ariz) 1972,
L. Discretion of court P

458 F.2d 1305, 173 U.S.P.Q. 278, certio-
If articles seized on complaint of copy-  rarj denied 93 $.Ct. 52, 409 U.S. 847, 34
right proprietor are infringing copies or L.Ed.2d 88, 175 US.P.Q. 385.

Discretion of court 1

Rule 11

Upon the granting of such application and the justification of the
sureties on the bond, the marsha] shall immediately deliver the
articles seized to the defendant.

ADVISORY COMMITTEE NOTES

The Copyright Act contains a general Copyright Rules 3-13 for they appear to
provision (17 U.S.C. § 101(c) [former sec-  be out of keeping with the general atti-
tion 101(c) of this title] ) authorizing “im- tude of the Federal Rules of Civil Proce-
pounding” during the pendency of an in- dure [Ti le 28, Judiciary and Judicial Pro.

ingement action, [See, now, ‘section  cedure] toward remedies anticipating de-
503 of this title.] Copyright Rules 3-13  cision on the merits, and objectionable
supplement the statute by setting out a  for their failure to require notice or a
detailed procedure available during the showing of irreparable injury to the same
action for the seizing and impounding :

: 1 extent as is customarily required for
under bond, and also for the releasing threshold injunctive relief. However, in
Pﬂé;r bond, of g‘;loples of l‘f'OTkSIauesed 0 view of the fact that Congress is consider-
Iniringe copyright, as well as piates, mat- osals to revise the Copyright

rices, and other means of making infring- R g Act
ing copies.

the Advisory Committee has refrained
[ from making any recommendation re-
The Advisory Committee has sericus garding Copyright Rules 3-13, but will
keep the problem under study.
WESTLAW ELECTRONIC RESEARCH

See WESTLAW guide following: the Explanation pages of this volume.
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Any service required to be performed by any marshal may be

ADVISORY COMMITTEE NOTES
The Copyright Act contains a eral

gen action for the seizing and’ impounding
provision (17 U.S.C. § 101(c) [former-sec- under bond,

, and also for the releasing
’ pies of works alleged to
inge copyright, as well as plates, mat-

The Advisory Committee has serious
oubts as to the desirability of retaining
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Copyright Rules 3-13 for they appear to
be out of keeping with the general atti-
tude of the Federal Rules of Civil Proce-
dure [Title 28, Judiciary and Judicial Pro-
cedure] toward remedies anticipating de-
cision on the merits, and objectionable

for their failure to require notice or a’

showing of irreparable injury to the same

extent as is customarily required for
threshold injunctive relief. However, in
view of the fact that Congress is consider-
ing proposals to revise the Copyright Act,
the Advisory Committee has refrained
from making any recommendation re-
garding Copyright Rules 3-13, but will
keep the problem under study.

' WESTLAW ELECTRONIC RESEARCH,

 See WESTLAW uide;follo

[
' an
»

Rule 13

v "»"‘g the Explanation pages of this volume..

- For services in cases arising under this section the marshal shall be
entitled to the same fees as are allowed for similar services in other

cases.

ADVISORY COMMITTEE NOTES

The Copyright Act contains a general
provision (17 U.S.C. § 101(c) {former sec-
tion 101(c) of this title] ) authorizing “im-
pounding” during the pendency of an in-
fringement action. [See, now, section
503 of this title.] Copyright Rules 3-13
supplement the statute by setting out a
detailed procedure available during the
action for the seizing and impounding
under bond, and also for the releasing
under bond, of copies of works alleged to’
infringe copyright, as well as plates, mat-
rices, and other means of making infring-
ing copies. .

The Advisory Committee has serious
doubts as to the desirability of retaining

CROSS REFERENCES o

Copyright Rules 3-13 for they appear to
be out of keeping with the general atti-
tude of the Federal Rules of Civil Proce-
dure [Title 28, Judiciary and Judicial Pro-
cedure] toward remedies anticipating de-
cision on the merits, and objectionable
for their failure to require notice or a
showing of irreparable injury to the same
extent as is customarily required for
threshold injunctive relief. However, in
view of the fact that Congress is consider-
ing proposals to revise the Copyright Act,
the Advisory Committee has refrained
from making any recommendation re-
garding Copyright Rules 3-13, but will
keep the problem under study. = ...

1

a

Collection of fees by marshal, see 28 USCA §1567. °

Marshal’s fees, see 28 USCA § 1921.

WESTLAW ELECTRONIC RESEARCH _
See WESTLAW guide following the Explanation pages of this volume. o
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Reporter’ s Note: Service by Electronic Means
or by Commercial Carrier

The attached materials begin with a Memorandum about a
proposal for electronic service of motions that is working through
the Bankruptcy Rules Advisory Committee. The immediate question is
whether the Civil Rules Committee should prepare a proposal that
night be submitted to the Standing Committee next June, to keep in
tandem with the Bankruptcy Rules. (A related question is whether
the Civil Rules mnight take the more modest step of permitting
service by commercial carrier wherever service by mail 1is
permitted. Commercial carrier service correspondence with John P.
Frank, Esq., of the Arizona bar is attached, along with a
"pmiscellaneous rules" memorandum on the question.)

The Civil Rules Committee has considered electronic service
twice in recent years.

At the October, 1993 meeting, the Committee discussed at
length the efforts that were under way to draft Judicial Conference
standards for filing by facsimile transmission. At the end of that
discussion, facsimile service was considered. The full text of the
minutes, p. 5, reads as follows:

The Committee was advised that the Appellate Rules
Advisory Committee is preparing a draft rule authorizing
service by facsimile transmission. The draft is
scheduled for immediate publication for public comment.
The Committee approved the proposal that the request for
comment include an observation that similar changes may
be made in other national rules. This observation may
stimulate such extensive comment as to provide an
adequate foundation for recommending adoption of
facsimile service provisions in the Civil Rules. The
Ccommittee left for future consideration the nature and
extent of possible differences between facsimile service
in the course of district court litigation and facsimile
service in the conduct of appeals.

At the April, 1995 meeting, the Committee reviewed public
comments on the amendments to Civil Rule 5(e) that the Supreme
Court has now sent to Congress. The minutes, p. 7, note the
suggestion from the Eastern District of Pennsylvania

that Rule 5(b) should be amended to permit service by
electronic means. The Committee has considered this
question recently. Discussion confirmed the earlier
conclusion: it seems better to await developing
experience with electronic filing before pursuing the
potentially more difficult problems that may surround
electronic service.

The Bankruptcy Rules proposal presents a familiar conflict of
considerations. It is useful to maintain as much consistency as
possible between the separate sets of rules. And as more and more
business is transacted by electronic means, judicial reluctance to




move with the times takes on the air of 8.5" by 14" paper and green
eyeshades. At the same time, there may be good reasons for
differences and for moving slowly with rules changes. Throughout
the recent rules dmendments dealing with electronic filing, the
Bankruptcy Rules Committee was confident that bankruptcy courts and
practitioners could meet the challenges, of electronic filing,
whatever. the, case mlght be with respect. to, the more, general run -of
civil lltlgatlon.w It may be better to" allow the Bankruptcy Rules
to: get*out ahead 'of 'the Civil Rules;uso .that experlence w1th the
pOtentlal pitfalls of electronlc serv1ce can be galned in a settlng
that»ls 1ess rlsk-prone.‘mww . . S ‘
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LEONIDAS RALPH MECGHAM  ADMINISTRATIVE OFFICE OF THE

Director
UNITED STATES COURTS JOHN K RABIE|
CLARENCE A. LEE, JR. e
Associate Director ‘ WASHINGTON, D.C. 20544 Rules Committee Support Office

August 26, 1996
MEMORANDUM TO JUDGE ALICEMARIE H. STOTLER

SUBJECT:  Service of Papers by Electronic Means Proposed by Bankruptcy
Subcommiittee

The Bankruptcy Rules Subcommittee on Litigation is recommending that Rules
9013 and 9014, which deal with motion practices, be amended. Both rules would be
amended to permit service of motions on the other party “by electronic means, provided
such means are consistent with technical standards, if any, established by the Judicial
Conference of the United States.” Motions under Rule 9013 are time-sensitive, but Rule
9014 motions are not.

Service of papers on other parties by facsimile transmission means was considered
and rejected by the Civil Rules Committee in 1990 and the same proposal was not
accepted by Appellate Rules Committee in 1994.

Two issues arise. First, what type of coordination needs or should be pursued on
this issue among the rules committees? Second, when should we advise the Committee
on Automation and Technology that such a proposal is being considered? That
committee has already prepared standards on the electronic ﬁhng of papers with the court.

If approved by the full Bankruptcy Rules Commlttee the amendments would be
published no earlier than August of next year, which gives us a little time. This is the
type of issue that a Standing Committee subcommittee on technology could address. At
the June Standing Committee meeting, volunteers were requested. We should now
consider requesting each rules committee chair to appoint a member along with its -
reporter to serve on a Technology Subcommittee.

<2 K KL
John K. Rabiej

cc:  Professor Daniel R. Coquillette

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Rule 9014. General Motions

(2) General Motion Practice. This rule governs any request

for an order, other than a request for relief .of the

type described in Rule 7001 or 9013(a) or a motion made

in an adversary proceeding.

(b) Motion Papers. Every motion shall:

(1)

(2)

(3)

(4)

(5)

be filed, unless made orally at a status conference
pursuant to § 105(d), or at a hearing, at which
all parties entitled to‘notice of the motion are
present; \
state with particularity the relief or order sought
and the grounds therefor;
be accompanied by proof of service, unless the
motion is made orally;
Be accompanied by a proposed order for the relief
requested;
unless the movant is an individual debtor whose
debts are primarily consumer debts, be accompanied
by:
(A) one or more supporting affidavits;
(B) a memorandum of law;
(C) a statement of the name and, if known, the
address and telephone number of any person
who is likely to be called as a witness by

the movant if there is a hearing on the
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motion, and a summary of the testimony that
the person is likely to give; and

(D) if the value of property is at issue and a
valuation report has been prepared, a copy of
the valuation report, and the name, address,
and telephone number of the person who
prepared the valuation report, unless the
valuation report will not be introduced as

evidence at any hearing on the motion.

(c) Service of the Motion and Notice of Hearing.

(1)

(2)

Except as provided in subdivision (i) (1), not less
than 25 days before the hearing date, the movant
shall serve a copy of the motion, a copy of any
paper filed with the motion, and notice of the
hearing on any entity against whom relief is
sought, any entity that has a lien or other
interest in property that is the subject of the
motion, the debtor, the attorney for the debtor,
the trustee, and any committee elected under § 70S
or appointed under § 1102, or, if the case is a
chapter 9 case or a chapter 11 case and no
committee of unsecured creditors has been-
appointed, on the creditors included on the list
filed pursuant to Rule 1007(d).

Service shall be in accordance with Rule 7004,

except that the court by local rule may permit
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62
63
64
65
66
67
68
69
70
71
72
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74
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76

service by electronic means, provided such means
are consistent with technical standards, if any,
established by the Judicial Conference of the
United States. The notice of the hearing shall
include:
(a) the date, time and place of the hearing;
(b) the time for filing a response; and
(c) a statement that, unless a response
opposing the motion is timely filed, the
court may grant the motion without a

hearing.

(d) Responsive Papers.

(1) Any entity may file a response to the motion not

later than 10 days before the hearing date.

(2) Not later than the time when a response is filed,

the responding party shall serve a copy of the
response on the movant, any other entity against
whom relief is sought, any entity that has a lien
or other interest in property that is the subject
of the motion, the debtor, the trustee, and any
committee elected under § 705 or appointed under
§ 1102, or, if the case is a chapter 9 case or a
chapter 11 case and no committee of unsecured
creditors has been appointed, on the creditors
included on the list filed pursuant to Rule

1007(d) . Service of the response shall be in
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accordance with Rule 7004, except that the court
by local rule may permit service by electronic
means, provided such means are consistent with
technical standards, if any, established by the

Judicial Conference of the United States.

(3) Every response shall be accompanied by proof of

service and, unless the respondent is an

individual debtor whose debts are primarily

consumer debts, by:

(A) a proposed order for the relief requested;

(B) one or more supporting affidavits;

(C) a memorandum of law;

(D) a list of the name and, if known, the address
and telephone number of any person who is
likely to be called as a witness by the
respondent if there is a hearing on the
motion, and a summary of the testimony that
the person is likely to give; and

(E) if the value of property is at issue, and a
valuation report has been prepared and is
likely to be introduced by the respondent at
any hearing on the motion, a copy of the
valuation report and the name, address, and
telephone number of the appraiser or

evaluator.

(e) Affidavits. Affidavits shall be made on personal
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Miscellaneous Rules
Rule 5(b): Service by Commercial Carrier

John P. Frank, Esg., has written to draw attention to the
decision in Video Yesteryear, 9th Cir.1996, 85 F.3d 1424, 1429-
1431. The defendant delivered a Rule 68 offer of judgment to the
plaintiff by facsimile and by Federal Express. After trial, the
district court awarded costs to the defendant under Rule 68. The
Ninth Circuit reversed. Rule 68 requires that an offer of judgment
be served. Rule 5(b) provides for service by delivery or by
"mailing," and that "[s]ervice by mail is complete upon mailing."
"Mail" does not include Federal Express. Treating Federal Express
as mail would create a direct problem in applying Rule 6(e), which
provides additional time to respond to a notice or paper served by
"mail." It might create indirect problens with the Rule 4
provisions that allow service of summons and complaint by mail.

The Ninth Circuit did not consider the possibility that
commercial carriers could be treated as agents of the serving
party, so that actual delivery could count as service by delivery.
This possible interpretation of Rule 5(b) would not mean that
delivery by commercial carrier is treated the same as delivery at
the same time by the United States Postal Service, since it would
not invoke the additional-time provision of Rule 6(e).

The Appellate Rules Advisory Committee has struggled with the
problem of service by commercial carriers. Its resolution is set
out in proposed Appellate Rule 25(c):

Service may be personal, by mail, or by third-party
commercial carrier for delivery within 3 calendar days.
When reasonable considering such factors as the immediacy
of the relief sought, distance, and cost, service on a
party must be by a manner at least as expeditious as the
manner used to file the paper with the court. * * *
Service by mail or by commercial carrier is complete on
mailing or delivery to the carrier.

The Committee note to Rule 25(c) is attached. The related time
provision is set out in proposed Appellate Rule 26(c):

When a party is required or permitted to act within a
prescribed period after a paper is served on that party,
3 calendar days are added to the prescribed period unless
the paper is delivered on the date of service stated in
the proof of service.

The Supreme Court has gone part way in its own Rules. Rule
29.2 provides that a document "is timely filed if it is forwarded
through private delivery or courier service and is actually
received by the Clerk within the time permitted for filing."™ This
approach is equivalent to treating delivery by a commercial carrier
as delivery by a party.

John Frank thinks it "lamentable" that delivery by commercial
carrier does not count the same as delivery by mail. Certainly the




popular perception is that the well-known commercial carriers
provide delivery services at least as speedy and accurate as the
Postal Service. District court practice, however, is more likely
than appellate practice to involve service in circumstances that
are truly time sensitive and important. The  fact that. service by
commercial carrier has 'been found . suitable for the.Appellate Rules
does not . foreclose discussion of the 1ssue for. the ClVll Rules.

o There seems llttle reason to rush to publlcatlon of a proposal
for Rule, 5 serv10e by commer01a1 carrler, ‘ “The 1dea can be
con51dered at‘the October, 19 1 ‘

carrler seemsf ‘ tab
first blush
dlscus51ng'd
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APPELLATE RULE 25(c)

Comnmittee Note

Subdivision (¢). The amendment permits service by
commercial carrier if the carrier is to deliver the paper to the
party being served within three days of the carrier’s receipt of

the paper. The amendment also expresses a desire that when
reasonable, service on a party be accomplished by a manner as
expeditious as the manner used to file the paper with the court.
When a brief or motion is filed with the court by hand
dehvenng the paper to the clerk’s office, or by overnight
courier, the copies should be served on the other parties by an
equally expeditious manner -- meaning either by personal
service, if distance permm, or by overnight courier, if mail
delivery to the party is not ordmanly accomplished overmght.
The reasonableness standard is included so that if-a paper is
hand delivered to the clerk’s office for filing but,the. other
parties must be served in a different city, state, or region,
personal service on them ordinarily will not be expected. If use
of an equally expeditious manner of service is not reasonable,
use of the next most expeditious manner may be. For example,
if the paper is filed by hand delivery to the clerk’s office but the
other parties reside in distant cities, service on then‘x need not
be personal but in most instances should be by overnight
courier. Even that may not be requlred, hovwewl'er, if the
number of parhes that must be served would maké'the use of
overnight service too costly. A factor that bears upon the
reasonableness of serving parues expedmously is the mmedxacy
of the rehef requested

Subdivision (d). The amendment adds a reqmrement
that when a brief or appendlx is filed by mail or commercial -
carrier, the certificate of service state the date and manner by
which the document was mailed or dispatched to'the clerk.
Including that information in the certificate of service avoids
the necessity for a separate certificate concerning the date and
manner of filing.



THE UNIVERSITY OF MICHIGAN
Ann Arbor, Michigan 48109-1215

Edward H. Cooper Hutchins Hall
Thomas M. Cooley Professor of Law B (313) 764-4347
August 14, 1996 FAX- (313) 763-9375

John P. Frank, Esq.

Lewis & Roca

40 N. Central Avenue
Phoenix, Arizona 85004-4429

Re: Service by Commercial Carrier

Dear John:

A few days late, I have turned to your question about service by private carrier
under C1v1l Rule 5(b).

The Appellate Rules Adv1sory Commlttee has devoted some time to this topic, and
1s proposing that service by "commercial carrier” be treated the same as service by mail,
so long as delivery is scheduled within 3 calendar days. The additional 3-day time period
is allowed for all modes of service "unless the paper is delivered on the date of service
stated in‘the proof of service." See Appellate Rules 25(c) and 26(c) as published in the
April, 1996 Request For Comment ’

What works for Appellate Rules may not always work as well for Civil Rules. My
1mpress10n howevetr, is that most of the world views the well-established commercial
carriers as better than the Postal Service. ' If problems of access remain in more remote
sections ot the country, SO what’ Mail w1ll continue to be an equal alternative.

I am recommendmg that the topic be put on the calendar of the October meeting,
but not on a "rush" basis because I do not see the. point ot publishing a commercial-carrier
service proposal as a stand-alone item. Better to draft a rule after the Committee has
thought of the practical problems. that may: elude'me. Meanwhile, I would have ruled in
the 9th Circuit that delivery by commercial carrier is dehvery when it actually happens.
What difference should it make whether the 18-year k1d messenger carries it in, or a neatly
uniformed and experxencedl Federal Express drtver? l :

l
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LEWIS Memorandum July 29, 1996

AND
ROCA
LLP
LAWYERS

To From Phoenix

Margaret Russell John P. Frank
Re: Service by Private Company Instead of by Mail

Thanks for alerting us to the Ninth Circuit opinion in Magnuson v.
Video Yesteryear, 85 F.3d 1424 (9th Cir. 1996). This opinion has an extensive
discussion of whether Federal Express or any other service by private company
meetings the requirements of Rules 4 and 5 and holds that it does not.

This is lamentable. The United States Supreme Court has amended
its own rules in recent years so that under 29(2) filing by private carrier instead
of by mail is satisfactory. Only the other day, the Supreme Court authorized
filing by electronic mail where local rules permit. (This would appear to be in
direct conflict with the 1994 amendment to the State Rule 5(c) which expressly
precludes facsimile service "absent a court order or agreement of the parties.”)

I am sending copies of the Magnuson opinion to Judge Paul Niemeyer
of the Fourth Circuit Court of Appeals, the new chairman of the Committee on
the Rules of Civil Procedure, and to Professor Ed Cooper at the University of
Michigan, the reporter for that committee, along with a copy of this note. I hope
the topic will commend itself to their Aconsideratiorll’l

JPF:cc !
ce: Judge Paul V. Niemeyer w/enc. /
Professor Edward H. Cooper w/enc. i

APP19B96
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INTRODUCTORY NOTE: ADMIRALTY RULES B, C, and E

These proposals to amend the Admiralty Rules come from the
Maritime Law Association. The Department of Justice is responsible
for Rule C(1), which reflects an effort to adapt the Supplemental
Rules to the special circumstances presented by forfeiture
proceedings.

The proposals have been on the agendas for earlier meetings,
but in circumstances that have prevented adequate drafting review
by the Reporter or any study by the Committee. The drafting nits
have now been picked, at least in part. The mood of the proposals,
so far as drafting is concerned, is to avoid the temptation to
improve the opaque drafting of the original rules. The MLA
committee resists unnecessary departures from the familiar. The
ever-present risk that style revisions may bring unanticipated
consequences supports this approach. Some style questions are
reflected in the drafts and in the notes that follow.

The substance of these proposals reflects the judgment of the
MLA committee and the Department of Justice.

Only the most recent correspbndence is attached, and it may
not be necessary. The draft Committee Notes are intended to
describe the changes and the underlying purposes.



REPORTER’ S NOTES: RULES B, C, E
Style Note

Material presented in brackets is meant to indicate an option.
Most of the brackets surround material in the present rule that
might be simplified. Some brackets are in pairs; ordinarily the
second item in the pair is preferred. 1In some places the bracketed
material is also overstruck, thls 1ndlcates apparent agreement on
the alternatlve. :

Rule”B

Lines 25-26: The bracketed reference to supplemental process
mlght be deleted. The MLA people however . prefer to retaln it for
fear that an unadorned reference to "process" mlght not 1nclude
supplemental process.

Llnes 49-50: . The Note states that the reference to issuance
of summons by .the clerk in the; present rule was deleted, see line
19, because not necessary. The Notes provided by Robert J. Zapf,
Esq., state that a summons is not needed "where the property being
seized forms the basis for jurisdiction," and that a summons must
be issued if the plaintiff "ALSO wishes to sue the defendant in
personam." ' Rule B begins by, referrlng "to any admiralty or
maritime claim in perssonam." I take it that we are here wandering
in the confusing language of in rem, quasi-in-rem, and in' personam
jurisdiction, and blendlng them in obscure fashion. I am not sure
whether the comment is meant as a suggestion for the Note. I think
it better not to open these topics in a Note that must necessarily
be cryptic.

Rule C
Lines 3-19: Subdivision 2 has been broken down into lettered
paragraphs (a) through (e). Zapf expresses concern that this

separation may cause confusion as researchers seek in vain
references to paragraph des1gnatlons that did not exist in pre-
amendment decisions. I think this is as good a time as any to
start; in the long run, it will help not only in reading the rule
but also in searching out references to each paragraph in decisions
that follow the amendment. (The same question is raised by Zapf
with respect to subdivision (3).

Lines 71-78: Simply on reading the rule, it seemed to me that
there is a gap: Property is released more than 10 days after
execution of process, but before the plalntlff has effected public
notice. Must notice still be glven7 The comments by Philip A.
Berns, Esq., and Zapf say there is no gap, that notice is intended
to afford owners an opportunity to secure release, that there is no
point in providing notice when release has occurred and that it is
desirable to avoid the expense of publication when release has
occurred. This remains a puzzle to me: the rule does not say that
the plalntlff can terminate efforts to effect notice if the
property is released more than 10 days after execution of process.
But to the extent that this undertaklng is a response to problems
identified by the MLA and the Department of Justice with these
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Rules, it seems better to ;accept their inclination to leave this
possible gap as it is.

Lines 86 ff.: A major purpose of these changes is to add new
paragraph (a) dealing with Civil Forfeitures. The Department of
Justice is particularly anxious that the forfeiture procedure
include those who have a "claim against the property" as well as
those who assert a right of possession or ownership. The major
distinction between the forfeiture provisions of new (a) and the
admiralty prov151ons carried forward from the current rule and
designated as (b) is in the treatment of lien-holders and like
claimants. Under (a), applicable to forfeiture proceedings, they
are to file an appearance and statement identifying the claim
against the property within the defined period. Under (b),
appllcable in admiralty, they are to intervene., The drafting of
(a), carried forward with 1little change from the - Department of
Justice proposal, remalns awkward. A stylized version is attached
as an 'appendix; it is a first pass at statlng the same thlngs more
clearly, but has not been reviewed by the Department of Justice
because it was submitted as a "frollc“ of  the Reporter.‘ Probably
we are stuck with the draftlng of the proposal.

Llnes 89, 114: Th1s one is a potentlally serious question.
The MLA draft refers to an "equity ownership interest." My concern

is a blend of style and substance: what about a legal ownership
1nterest? They assure me that "equlty ownershlp“ implicitly but
clearly includes "legal" ownership, and express the deep fear that
a 51mple reference to "ownership" would not include equitable
ownershlp. Equltable ownership is 1mportant in admiralty,
1nc1ud1ng such things as bareboat charters’ A'mere Note reference
to this is not enough for them. There are several choices:: (1)
Refer‘only to ownership, trustlng to courts’ and 11t1gants to figure
out that ownership means ownership of any shade. . (2) Refer only to
equlty ownership, trusting to the expert knowledge of the courts
and admiralty bar to adhere to the propos1t10n - surpr1s1ng in any
otherligsetting — that equity ownership 1ncludes legal ownershlp.
(3), Refer to "an equity or 1legal ownershlp“,lnterest. Zapf is
Wllllng to follow this choice "if necessa ‘."

The most recent letters are attached but probably are not
"worth readlng. They are from- the Reporter to Advisory Committee
Member Mark Kasanin, and from Berns and Zapf with reactions to the
draft and to the questlons raised in the letter to Kasanin.
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Rule B. Attachment and Garnishment: Special Provisions

(1) When Available; Complaint, = Affidavit, Judicial
Authorization, and Process. With respect to any admiralty or
maritime claim‘in personam a verified complaint may contain a
prayer for process to attach the defendant’s goods and chattels “or
credits and effects: in the hands of garnlshees to be named in. the
process to the amount sued for, if the defendant shall not be found
W1th1n the dlStrlCt.‘ Such a complaint shall be accompanled by an
aff1dav1t s1gned.by the plalntlff or the plalntlff’s attorney that,
to the afflant’s knowledge, or to the best of the afflant’
1nformat10n and bellef the defendant cannot be found w1th1n the

ot
|

‘dlstrlct. ‘Theuverlfled complalnt and affidavit shall be.rev1ewed

by the court'and if the condltlons set forth in th1s rule appear
to exist, an order so statlng and authorlZlng process of attachment
and garnlshment shall . 1ssue. Suppiementai—preeess—eﬂfereiﬂgmthe
eeurt™ —erder—may-be—1ssued—by—there}erk~upen-app}teatten-thheut
further-erder-ef—the—eeﬂrt- If. the plalntlff or the plalntlff’

attorney certlfles that exigent 01rcumstances make review: by the
court 1mpract1cable the clerk shall issue a-summens-and process of
attachment and garnlshment -and the’ plalntlff shall have the ‘burden
at a post-attachment.whearlng' under Rule ‘E(4)(f) to show that

exigent circumstances existed. 1f the property is a vessel or &

broceSs] shall be‘ dellvered bv 'the dclerk to ‘a nerson or

or organizatlon contracted with by the United States, a person
specially appointed by the court for that purpose, or, if the
action is brought by the United States, any officer or employee of
the United States. Supplemental process enforcing the court’ s order
may be issued by the clerk upon application without further order

of the court. 1In addition, or in the alternative, the plaintiff

may, pursuant to Rule 4(en), invoke the remedies provided by state
law for attachment and garnishment or similar seizure of the
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defendant’ s property. Except for Rule E(8) these Supplemental
Rules do not apply to state remedies so invoked.

(2) Notice to Defendant. No Jjudgment by default shall be
entered except upon proof, which may be by affidavit, (a) * * % or
(b) that the complaint, summons, and process of attachment or
garnishment have been served on the defendant in a manner

authorized by Rule 4 (de),(f), (g), or (h), er-¢i}, or (c) * * %,

Committee Note
Supplemental Rule:B(l) is amended in three ways.

The service provisions of Supplemental Rule C(3) are expressly
adopted, providing alternatives to service by a marshal if the
property to be seized is not a vessel or tangible property on board
a vessel. The reference to former Rule 4(e) is changed to Rule
4(n) to reflect the restructuring of Rule 4 in 1993. The reference
to issuance of summons by .the clerk is deleted as unnecessary.:
ordinarily it is the clerk, not the court, that issues the summons.

Rule B(2) is amended to reflect the 1993 amendments of Rule 4.
Former subdivision 4(d) gathered together many provisions for
service on individuals, infants, corporations, the United States,
agencies of the United States, and states or local governments.
The provisions for service on individuals, infants, and
corporations are now set out in subdivisions 4(e), (g), and (h),
which are incorporated. Former subdivision 4(i) provided for
service in a foreign country; it has been replaced by subdivision
4(f), and by parts of subdivisions 4(g) and (h). The provisions of
former subdivision (d) for service on the United States, agencies
of the United States, and states or local governments have been
replaced by new subdivisions 4(i) and part of 4(3j). These
provisions have been deleted from Rule B because of the problems of
sovereign immunity that obstruct efforts to serve process of
maritime attachment and garnishment on federal or state property.
The provisions of Rule 4(j) for service on a foreign state or its
agency or instrumentality also have not been incorporated.
Although the Foreign Sovereign Immunities Act allows attachment or
garnishment in some circumstances, Rule B has not referred to these
problems in the past and it has not seemed appropriate to address
them now.
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Rule C. Actions in Rem: Special Provisions

* % % % %

(2) Complaint. In an actions in rem the complaint shall:

(3)

(a) be verified [on oath or solemn affirmation];

(b) ft--shett describe with reasonable particularity the
property that is the subject of the action;

(c) end in an admiralty and maritime proceeding, state that

the property is within the district or will be within the
district during the pendency of the actions;

(d) in a forfeiture proceeding, if the property is located
outside the district, state the statutory basis for the
court’ s exercise of jurisdiction over the property; and

(e) Fin an actions #fer--the--enforeement-of to enforce a

forfeitures ﬁcr violation of a[ny] statute of the United
States_, the-cempiaint-shalt state the place of seizure
and whgthér it was on land 6r on navigable waters, and
shgi& .contain [sueh][the] allegations [as—-may-——-be]
rgéuired by the statﬁté ,p&rsuant--t-e under‘ which the

action'is brought.
Judicial Authorization and Process.

(a) In actions by the United States for forfeitures for
federal statutory violations, the clerk, upon filing of
the complaint, shall forthwith issue a [summons and]
warrant for the érreStjof the vessel or other property
without requiring a certification of exigent

circumstances. In other actions Exeept-in-actions by-the
Bnited--States -for--forfeirtures—-for - federal-—statutery
viotatiens, the verified complaint and any supporting

papers shall be reviewed by the court and, if the
conditions for an action in rem appear to exist, an order
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so stating and authorizing a warrant for the arrest of
the vessel or other property that is the subject of the
action shall issue and be delivered to the clerk who

shall prepare the warrant. If the plaintiff or the

plaintiff’s attorney certifies that exigent circumstances -
make review by the court impracticable, the clerk shall

issue a summens—-end warrant for the arrest and the

plaintiff shall have the burden on a post-arrest hearing
under Rule E(4)(f) to show that exigent circumstances

existed.

If the property is a vessel or a-wvessel--and tangible
property on board the a vessel, the warrant or[and?] any

supplemental process shall be delivered to the marshal
for service.

If other property, tangible or intangible[_,] is the
subject of the action, the warrant shall be delivered by
the clerk to a person or organization authorized to
enforce it, who may be a marshal, a person or
organization contracted with by the United States, a
peréon specially appointed by the court for that purpose,
or, if the action is brought by the United States, any
officer or employee of the United States.

If the property that is the subject of the action
consists in whole or in part of freight, or the proceeds
of property sold, or other intangible property, the clerk
shall issue a summons directing any‘person having control
of the funds to show cause why they should not be paid
into court to abide the judgment.

Supplemental process enforcing the court’ s order may be

issued by the clerk upon application without further
order of the court.

I f-the plaintiff-or-the-praintiff-s-abtorney certifies-that-exigent
eireumstances—nake--review -by-the-court—-impracticable --the-ecterk
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shati-issue-—a-summons-and-warrant for-the arrest-and-the-plainti££
sheiti-have-the-burden-en-a-pest-arrest-hearing-under-Rute-E{4}{£y
to-show -that -exigent-circumstances--existed~--In-aotions by -the
Bnited-States-for-forfeitures-for-federal -statutoryviolations--the
eterk;--upon-£filting--of -the--compltaint;—shall--forthwith--issve-a
Sﬂmmeﬁs—&ﬁ&ﬂﬁﬁﬁf&&éﬁﬁﬁﬁ4ﬁﬁ?iﬂﬂﬂﬁﬁ?ﬁﬂ?#&g?ﬁ%ﬁﬁﬁﬂreffethef-prepefty
witheut—requiriﬁgﬁareertifieatienvef—exigentreireumstaneeST

(4) Notlce.‘ No notlce other than the executlon of process is
requlred when the property that is the subject of the action
has been released in-acecordanee-with under Rule E(5). If the

property is not released within 10 days after execution of
process, the plaintiff shall promptly or within such time as
may be allowed by the court cause public notice of the action
and arrest to be given in a newspaper of general circulation
in the district, des1gnated by order of the court. Sueh The
notice shall spec1fy the tlme within which alnyl claim against

the property selzed, appearance, or the answer is required to
be filed as prov1ded by subd1v1s1on (6) [(a) or (b)] of this

rule. ThlS rule does not affect the requirements of notice in
actions to foreclose a preferred ship mortgage pursuant-+e
under the Act of June 5, 1920, ch. 250, § 30, as amended.

* % % % %

(6) €taim-and-Answer Responsive Pleading; Interrogatories

(a) civil Forfeiturel[s]. In an action in rem to enforce a
forfeiture for violation of a federal statute, a[ny]
person who asserts a_right oprossession or an equity
ownership interest in the property or a claim against the

property that is the subject -of the action must file an
earance and statement identifvin thet¥ ] the

interest or a claim aqalnst the property within 20 davs

after [the] receipt of actual notice of [the] execution

of the rocess or the f1na1 ublication of such

notice as provided in |sabseeta:en]]subd1v1s1on[ (4),
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whichever is earlier, or within such additional time as

may be allowed by the court, and shall serve an answer

. within 20 days after [the] filing [of] the appearance and

statement of interest or claim against the property.
[Any such] [The] appearance and statement of interest or
claim shall be verified [by oath or solemn affirmation].
If the appearance and statement of interest or claim
against the property is made ‘en—&xﬁﬁHH?—ef b .an
agent, bailee, or attornez for the appearing party or
claimant, it shall state that the agent,’baileel or

statement of 1nterest or clalm agalnst the property. At
the 'time of answering the appearlng party or claimant
must also serve answers to_any 1nterrogator1es served
with the complaint. In actions in rem interrogatories

may be so served without leave of court.

(b) Marltlme Arrests and Other Proceedlngs. Alny] person who

asserts a rlght of possess1on or an egulty ownership
1nterest in ?he-e}armant—ef property that is the subject

of an actlon in rem shall flle a—e}atm an_appearance and
i i 3 _interest within 10

days after process has been executed or w1th1n 10 days
after the last date of ubllcatlon as rovided

earlier, or within such additionhl‘timefas may be allowed

by the. court, and shall ser?e‘antanSWer within 20 days
after [the] filing [of] the gppearanoe and statement of
interest eainm. The [a ppeaianoefiana] statement of
interest e*aim shall be verlf‘led [on oath or solemn
afflrmatlon], and shall state ‘the 1nterest in the

property by virtue of which the—e}atmant [said partyl[the

appearing party] demands its restltut;on and Or the right

to defend the action. If thée elaim appearance and

statement of interest is made [en-behaif—ef] the-persen

enttt}ed -+to--pessessien Jthe~ﬁﬁpearémw—partv1 by an
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~agent, bailee, or attorney for the appearing party, it

shall state that the agent, bailee, or attorney is duy

authorized to make file the etaim appearance and

statement of interest. At the time of answering the

.etaimant appearing party shall also serve answers to any

interrogatories served with the complaint. In actions in
- rem interrogatories may be so served without leave of
court.

1

[{c) Interrogatories. Interrogatories may be served with the

complalnt 1n an_ 1n _rem action without leave of court.

Answers to the 1nterrogator1es must be served at the time

of answerlng under paragraph (a ) (b).1{This would
replace the last two sentences of both (a) and (b).}

Committee Note

Subdivision (2). In rem jurisdiction originally extended only to
property within the judicial district. Since 1986, Congress has
enacted a number of jurlsdlctlonal and venue statutes for
forfeiture and criminal matters that in some circumstances permit
a court to exercise authority over property outside the district.
28 U.S.C. §. 1355(b)(1) allows a forfeiture action in the district
where an act or omission giving rise to forfeiture occurred, or in
any other dlstrlct where venue is established by § 1395 or by any
other statute. ] 1355(b)(2) allows an action to be brought as
provided 1n (b)(l) or in the Unlted States District Court for the
District of' Columbla when the forfelture property is located in a
foreign country or has been: selzed by authority of a foreign
government. '§ 1355(d) allows a court with jurisdiction under §
1355(b) to cause service in any other district of process required
to bring the forfeiture property before the court. § 1395

establishes ‘enue of a civil proceedlng for forfeiture in the

district wheré the forfelture accrues or the defendant is found; in
any dlstrlctdwhere the property is found; in any district into
which the property is brought, 1f the property initially is outside
any judiciali-district; or in any district where the vessel is
arrested if the proceeding is an admlralty proceeding to forfeit a
vessel. Section 1395(e) deals with a vessel or cargo entering a
port of entry closed by the. Pre31dent and transportatlon to or
from a state or section declared tp be in insurrection. 18 U.S.C.
§ 981(h) creates expanded jurisdiction and wvenue over property
located elsewhere that is related to'a criminal prosecutlon pending
in the district. These amendmentsu and related amehdments to Rule
E(3), brlng the Admiralty rules into step with the new statutes.
No change is made as to admlralty and maritime proceedlngs that do

not involve a forfeiture governed by one of the new statutes.
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Subdivision (2) has been broken into separate paragraphs to
facilitate understanding.

Subdivision (3). Subdivision (3) has been rearranged and divided
into lettered paragraphs to facilitate understanding.

Paragraph (b) is amended to make it clear that any
supplemental process as well as the original warrant is to be
served by the marshal.

References to issuance of "summons" by the clerk in the

provisions now relocated in paragraph (a) have been deleted as

unnecessary. . Ordinarily it is the clerk, not the court, that
issues the summons.

Subd1v151on (4). Subd1v1510n (4) has required that public notice
state 'the time for filing an answer, but has not required that the
notice .set out the earlier time for filing a claim or appearance.
Rule C(6) requires both an appearance or claim and an answer.
Subdivision (4) is amended to require that both times be stated.

Subdivision (6). Subdivision (6) has applied a single set of
undifferentiated provisions to civil forfeitures and to in rem
admiralty proceedings. These proceedings are distinguished by
adopting a new paragraph (a) for civil forfeitures and recasting
the present rule as paragraph (b) for in rem admiralty proceedings.
[The provision for 1nterrogator1es and answers is carried forward
as paragraph (c).]

Paragraph (a) provides more time for filing an appearance or
claim than paragraph (b) provides for filing an appearance. In
forfeiture proceedings governed by paragraph (a), the time is 20
days from actual notice of execution of process or 20 days from
final publication of subdivision (4) notice. In maritime in rem
proceedings, the time is 10 days from execution of process or 20
days after the last date of publication. Paragraph (b) provides a
shorter  time because admiralty cases frequently involve great
expense both in diverting arrested property from its ordinary use
and in caring for the arrested property.

Paragraph (a) provides for filing claims in forfeiture
proceedings. There is no parallel provision in paragraph (b),
which reflects a decision to adhere to t he traditional practice in
maritime in rem proceedings. An appearance and statement of
interest is required and appropriate in a maritime proceeding only
as to those who assert ownership or a right to possession. Other
claims should be raised by a motion to intervene under Civil Rule
24, as it may be supplemented by local admiralty rules.

Paragraph (b) does not 1limit the right to make a restricted
appearance under Rule E(8).



Rule E. Actions in rem and Quasi in Rem: General Provisions

* % % * %

(3) Process.

(7)

(a) Territorial Limits of Effective Service. In admiralty and
‘marltlme proceedlngs, Pprocess in rem, and or of maritime
attachment and garnishment, shall be served only within

the district. This prov151on does not apply in
forfelture cases governed by 28 U.S.C. § 1355 or by any

other statute. prov1d1ng for serv1ce of grocess out51de
the district. A ‘

* % % % *

Security on Counterclaim. Whenever there is asserted a
counterclaim arising out of the same transaction or occurrence
with respect to which the action was originally filed, and the
defendant, e» claimant, or a person making an appearance under
Rule C(6) in the original action has given security to respond
in damages, any plaintiff for whose benefit such secﬁrity has
been given shall give security in the usual amount and form to
respond in damages to the claims set forth in ‘Such
counterclaim, unless the court, for cause ‘shan, shall

otherwise direct; * * * * *

(9) Disposition of Property; Sales.

Tk %k % * %

(b) Interlocutory sales. If property that has been attached
or arrested is perishable, or liable to deterioration,
decay, or injury by being detained in custody pending the
action, or if the expense of keeping the property is
excessive or disproportionate, or if there is
unreasonable delay in securing the release of property,
the court, on application of any party or of the marshal,
or other person or organization having the warrant, may
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order the property or any porﬁion thereof to be sold; and
the proceeds, or so much thereof as shall be adequate to
satisfy any judgment, may be ordered brought into court
to abide the event of the action; or the court may, upon
motion of the defendant, er claimant,‘or a_person making

an appearance under Rule C(6), order delivery of the
property to the-defendant-or-<cisimant the movant, upon

the giving of security in accordance with these rules. *
* % % %

(10) Preservation of Property. When the owner or occupant remains
in possession of property attached or arrested under the
provisions of Rule FE(4)(b) that permit execution of process
without taking actual possession, the court, on motion of a
party or on its own, shall enter any order necessary to
brevent removal of the property and to preserve the property

and its contents, value, and income.

Committee Note

Subdivision (3). Subdivision is amended to reflect the distinction
drawn in paragraphs (c) and (d) of amended Rule C(2). Service in
an admiralty or maritime proceeding still must be made within the
district, as reflected in Rule C(2)(c), while service in forfeiture
proceedings may be made outside the district when authorized by
statute, as reflected in Rule C(2)(d). ‘

Subdivisions (7) and (9). Subdivisions (7) and (9) are amended to
reflect the distinctions between appearances and claims made in
revised Rule C(6).

Subdivision (10). Rule E(4)(b) allows attachment or arrest of
tangible property without taking physical possession. The
advantages of this procedure may be offset by concern that owners
or occupants who remain in possession may allow the property to be
removed, destroyed, or damaged. Subdivision (10) is amended to
encourage attachment or arrest without taking possession by
directing entry of any order necessary to prevent removal and to
preserve the property. \



As a lark, let me offer a revised version of C(6)(a) to’

illustrate the style variations that might improve the rule:

(a) Civil Forfeiture. In an in rem‘action for forfeiture under a
federal statute" o |
e B N
(1) a person who asserts a right of possession or an
ownership interest in the property that is the subject of
the action must file an appearance and a verified

statement identifying the interest:

(A) within 20 days after the earlier of (i) receipt of
actual notice of execution of process, or (ii) the
final publication of notice as provided in
subdivision C(4),

(B) within such additional t1me as may be allowed by the
court; o

(2) a claim against the property that is the subject of the
action must be verified and be filed within the time
prescribed in subparagraph (1):;

(3) an agent, bailee, or attorney must state the authorlty to
make an appearance and statement of interest or a claim
on behalf of another; and

(4) a person who asserts a right of possession, an ownership
interest, or a claim must file an answer within 20 ‘days
after filing the appearance and statement of interest or
claim.

(b) Maritime Arrests and Other Proceedings. * * * * *

(c) Interrogatories. Interrogatories may be served with the
complaint in an in rem action without leave of court. Answers

must be served at the time of answering.
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THE UNIVERSITY OF MICHIGAN
Ann Arbor, Michigan 48109-1215

Edward H. Cooper Hutchins Hall
Thomas M. Cooley Professor of Law (313) 764-4347
FAX: (313) 763-9375

August 12, 1996

Mark O. Kasanin, Esq.

McCutchen, Doyle, Brown

& Enersen

Three Embarcadero Center

San Francisco, California 94111-4066
by FAX: 415.393.2286 Two pages

Re: Supplemental Rule C

Dear Mark,

I'm sorry about the glitch in the facsimile transmission, however it came
to be.

Here is the missing page with lines 64 through 96, which includes part of
the deleted portion of Rule C(2), all of C(4), and the beginning of C(6)(a).

Thank-you for getting the first, although incomplete, set of these materials
on to Berns and Zapf. I am taking the liberty of asking you to send along this
missing page; my secretary is not here today, and ﬁndlng a new FAX number for
Zapf is enough to try my capacities.

I look forward to the responses of the learned to this draft. I think we are
coming close t0'a form that can be included in the agenda for the October
Advisory Committee meeting.

EHC/Im ard H. Cooper

attach



THE UNIVERSITY OF MICHIGAN
Ann Arbor, Michigan 48109-1215

Edward H. Cooper Hutchins Hall
Thomas M Cooley Professor of Law (313) 764-4347
August 8, 1996 FAX: (313) 763-9375
Mark O. Kasanin, Esq. 11 pages
McCutchen, Doyle, Brown
& Enersen

Three Embarcadero Center
San Francisco, California 94111-4066
by FAX: 415.393.2286

Re: Supplemental Rules B, C, & E Amendments

Dear Mark:

I attach slightly revised versions of the proposed amendments to
Supplemental Rules B, C, and E. Committee Notes are included.

The bracketed items may need explanation. When bracketed items appear
next to each other, one is suggested as a substitute for the other. The preferred
alternative is the one not in the drafts prepared by the Maritime Law Association
or the Department of Justice. When there is no suggested alternative, the brackets
indicate that the enclosed words should be deleted as unnecessary.

My most recent and guaranteed complete marked-up version of Rule C(2)
does not mark as new the material that I have placed in paragraph (d). It is all
new. I am not clear on the reasons for drafting it as an item separate from the
sentence that I have marked as paragraph (¢).  The evident difference is that (d)
applies to every forfeiture proceeding, while (¢) applies to a proceeding to enforce
a forfeiture for violation of a federal statute. - Is this a difference? What
forfeitures are not for violation of a federal statute? If all forfeitures are for
violation of a federal statute, it would be better to combine (d) and (¢).

The same question arises with C(3)., I have rearranged the material now
in C(3) so related provisions are brought together, and have added paragraphs to
make it more intelligible. The first sentence of (3)(a), lines 21 - 22, is taken
from the final sentence of present (3). Here, the present rule refers to "forfeitures
for federal statutory violations.” Unless there is a reason for these differences,
should we try to find a single formula while we're at it?

In line 23, 1 have bracketed "summons and.” It was not deleted from the
MLA draft, but the reason for deleting it in line 37 (as well as in Rule B, line 19)
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Mark O. Kasanin, Esq.
August 8, 1996
page -2-

seems to apply here as well.
In C(4), I do not think we need to add "(a) or (b)" in line 81.

C(4) presents a separate question. The first two sentences in the rule are
carried forward without change. The first says that no notice is required when the
property is released under Rule E(5). The second says that notice is required if
property is not released within 10 days of execution of process. On the face of
things, this seems to leave a middle ground: property. is not released within 10
days, but is released during the time allowed for the plaintiff to give notice
promptly or within the time ordered by the court. Am I missing something? If
there really is a gap, should we try to address it? :

C(6) raises several questions. Let me begin with one addressed in Philip
Berns’s helpful letter. Although he has explained his concern about "equity”
ownership, I will resist this phrase unless a better explanation is provided.
"Ownership" should do it. The Note can say that it includes both legal and
equitable ownership. Rule text that refers to an equity ownership interest will
seem to many to exclude legal ownership interests.

The first sentence of C(6)(a) may need further drafting. It seems to
connect ownership and possessory interests with the appearance and statement of
interest, and to connect claims with other interests. The contrast with (b) can
seem puzzling, although the draft Note states that people asserting claims that do
not arise from ownership or a right of possession should intervene as plaintiffs.
I take it to be the MLA position that intervention is a better procedure than
claiming, at least for admiraity proceedings, and they do not want to interfere
with the Department of Justice position for forfeiture proceedings. It would help
to have a better understanding of the differences between admiralty and forfeiture
proceedings that may support this difference of procedure.

The C(6)(b) material on agents, bailees, or attorneys, lines 129 to 135, is
drafted differently than the corresponding provisions in lines 103 to 108 of
C(6)(a). The (a) version seems considerably better — I have carried forward the
(b) drafting, but it is confusing. Is the agent appearing on behalif of the appearing
party, or what? It is clear to me if it reads "If the appearance and statement of
interest is made on behalf of the appearing party by an agent, bailee, or attorney
* %= " (It is even clearer to me in the version set out as (a)(3) in my stylized
draft, noted below.)



Mark O. Kasanin, Esq.
August 8, 1996
page -3-

The MLA draft Committee Notes describe the differences in time for filing
an appearance set by C(6)(a) and C(6)(b). They do not offer any reason for the
differences. I have marked this simply as "Fill in" at line 206 of the draft Note.
We should have a reason not only for the difference between 10 and 20 days, but
also for the differences in the events that trigger these periods.

Finally, I have attached a little frolic that redrafts Rule C(6)(a) in a style
that seems to.me clearer than the style of the present rule. I have not worked
hard on it, but my intent was to capture all of the provisions in C(6)(a) in a form
that is easier to follow. I am not sure whether there is any use in considering it,
but here it is as an example of the kind of editing that the Supplemental Ruies
need. Shades of the deferred Style Project! Lo

I look forward to your continuing help with this project. As you know,
I am working from the face of the drafts without any understanding of the subject.
You, the MLA folks, and Philip Berns have taken a lot of trouble to get things
this far along. A little more belp: now and we should be able to present this
material to the Advisory Committee thh confidence. L
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FROM LPSL FIRM — L.A.

TO 13137639375 PAGE. BB1687

FacsMILE COVER LETTER

Please deliver the following pages to:

1.

Name: ‘
Firm/Company:
Facsimile No:

Name:
Furm/Company:
Facsimile No:

Name:
Firm/Company:

~ Facsimile No:

From;

Re:

Professor Edward H. Cooper
The University of Michigan
(313) 763-9375

Mark O. Kasanin, Esq.

McCutchen, Doyle, Brown & Enersen
(415) 393-2286

Philip A. Berns, Esq.

U.S. Department of Justice - Civil Division
(415) 436-6632

Robert ¥, Zapf, Esq.

Supplemental Rules B, C, and E

Total number of pages including this cover sheet: °7

Date: September 13, 1996

Tame: pm

If you do not receive all pages, please call (213) 680-1010.

When replying, please include a cover sheet indicating to whom the facsimile is o be delivered, total number
of pages transmitted, and phone nuaber to call if all pages are not received, Thank you.

e

The information conzained in this message is intended only for the addressee or addressee's authorized agent. The message may
contain information that is privileged, corfidential, or otherwise exempr from disclosure. If the reader of this message is not the
.intended recipient or recipient’s authorized agen, then you are notified that any dissemination, distribution or copying of this
message is prohibited. If you have received this message in error, please novify the sender by relephone and return the original and
any copies of the message by mail to the sender at the address stated below. ‘ i

LANE
POWELL
SPEARS

1 UBERSKY LLP

Law Offices

333 South Hope Street

Suttc 2400

Lot Angsles, Califoroia 90071

(213) 680-1010
Facsimile:
(213) 680-1784

Original Document o be mailed:

Yes

X No
Client number: 999999.15

Operator:_ S &P
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Law Offices

A Limited
Liabilivy
Partnership
Including
Professional
Corporations

323 South

Hope Street
Suite 2400

Los Angeles, CA
90071

(213} 680-1010

Facsimile:
{218) 680-1784

Anchorage, AK
Fairbonks, Ak

Los Angeles, CA
Mount Vernon, WA
Olympia, WA
Portland, OR

San Francisco, GA
Seattle, WA

Lordon, England

96 16:58 FROM LPSL FIRM - L.A. TO 13137639375

September 13, 1996

VIA FACSIMILE

Professor Edward H. Cooper

Hutchins Hall

The University of Michigan

Ann Arbor, Michigan 48109-1215
1

Re:  Supplemental Rules B, C, and E
Dear Professor Cooper:

I am sorry that due 1o the press of business commitments, I will be out of the country
for the next three weeks. However, I have reviewed your fax of August 8 and the
draft of the proposed amendments to Supplemental Rules B, C and E. I prepared a
memoranduin of cornments on the revised version, which was circulated to Officers
and Members of the MLA Practice and Procedure Committee. They have approved
my notes as the comments of our Committee on your draft. A copy of my notes are
attached for your review. ”

While I will be travelling abroad in the next three weeks, if you have any additional
comments or drafts that you would like me to review, please fax them to my office
and they will be able to forward them to me. I do hope that we will be able to have

a version on the agenda for the October meeting of the Advisory Committee, so that:

this project can move forward.
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Professor Edward H. Cooper
September 13, 1996

Page 2

Thank you for yém\ assistance and cooperation in this project.

With best regards,
Sincerely,
Roben Y. Zapf /
Manume Law Association Practice and
Procedure Committee
RYZ:sla

cc:  Mark O, Kasanin, Esq. - (Via Fax)
Philip A. Bemns, Esq. - (Via Fax)

LPLA JNCLI\RYZ\10080RIZ.LTR

PAGE. 833887
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RJZ Notes Re. Coopexr Draft of Admiralty Rules and Advisory Notes

Rule B:

B(1): - professor Cooper's version deletes the
reference to supplemental process being served by the Marshal
(compare MLA/AFO version, Tine 21 with Professor Cooper version,
line 23). This is OK, if the word "process” is deemed to include »//’
rsupplemental process®, but I would prefer to include the .
additional phrase for the sake of clarity. The phrase is
retained in Professor Cooper's draft of Rule C(6) (b).

B(2): Professor Cooper's version makes references 7&
to the Rule 4 subsections out of oxder ("Rule 4 (e), (f), {(g), or
(h), or {g) ***" (emphasis added). The final MLA/AFO version
reordered the references to put (c) first.

7}) 9

summons by the clerk is deleted because you do not need a summons
where the property being seized forms the basis for jurisdiction.
The process of maritime attachment and garnishment, just as the ///}f’\

Notes:  The reference to the issuance of a <:)’%,;f

warrant of arrest under Rule C, takes the place of the summons
with respect to the property. If the plaintiff ALSO wishes to
sue the defendant in personam, as cpposed to merely quasi in rem,
then a summons mugt be issued, but it is not essential for a Rule
B proceeding. o

Rul 3

c(2)s’ I am concerned about the renumbering of the
provisions of the rule into sub-paragraphs. While I don't have

. any particular objection to the substance of the subparagraphs,

the text version proposed by the MLA/AFO was more faithful to the
original rule, as changes were intended to be minimalist. I am
concerned that such repumbering may result in some confusion and
difficulty in researching the origin and rationale of the rules,
a problem which has required the changes in the references to
nelaim® and "claimant® in the first place. Is this a form of
nStylistic Revision"? . If we are going to make such revisions,
wouldn't it be better to have a wholly separate forfeiture rule,
or at least a separate forfeiture section? (Query whether such
would entail major statutory and regulation revision, as many
statues and regulations refer to the Admiralty Rules for
procedures). I leave to Phil Berns comments on the substance of
the forfeiture provisions.

C(3)Y(a): I leave to Phil Berns comments on the forfeiture %
provisions. I agree with the wording of the balance. oMY
Parenthetically, the MLA version did indeed delete the words | wes 3?;
"gummons and" from the rule - does Professor Cooper have. the ' L
latest MLA/AFO version of these rules? T oot A
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C(3)(b)-(e):. No substantive changes are made requiring
comment, but see comment under C(2) re. renumbering in general.

Q{4 I would not delete the words "other than the
execution of procesa". The deletion lmplles that there has been
no notice whatsoever, whereas notice is requlred and is provided
by the warrant. I would hate to have somé "brilliant" counsel
argue that the deletion of the words was intended somehow to
affect the notice requlrements. A recent Canadian Fedexal Court
decision had to wrestle with the argument that the service (and
hence, notice) was defective because the sher;ff hadn't actually
affixed the warrant to the mast! Co

I don't see any gap problem w1th respect to
the timing of the release of the vessel. The purpose of the
notice requirement is to ensure that the vessel interests are
aware of the arrest. If they become aware after ten days, but
before the notice is ‘actually published, there is no problem -
either they will arrange for release of the. vessel or they won't

C(G). Whlle I am more 1nterested in. focuSLng on the
maritime arrest section of Rule C(6) (b), my comments here of
necessxty also apply to the. forfeiture sub-section, as the same
wording is used in the first sentence of both sub- sectlons. I'
afraid that I strongly dlsagree with' ProfeSsor Cooper’s

-elimination of the phrase "equity ownersth dnterestn. i

"Ownership” alone implies only. ;ggg;uownershlp«wwhereas 1t is
necessary to bring in zll ownership iATETeNts.
jurisdictions use the phrase “benef1c1a1 0wnereiip" 1n connectlon
with arregt actions, especmally in the context of s;ster-shlp
arrests.  Our law doesn't recognlze N
this context, but does recognize "g M
mortgagee's interest. The legal owne‘
a 1egal interest DUt 4180 AN equity, c
not haﬂe a present possessorywanter ‘t et

4
e

"ownershlp with the latter’ sﬁamplled ll‘ita Lon
bareboat charterer has both a right o E!
"ownership® interest, as the hwné e
necessarlly a legal ownershlp“mnteres‘m
amend :the Pphrase to say “any p%rson wh‘ S
possesalon or a legal or equlty ownefshlphu
property..."

Leav1ng it to the the alone will not do the
trick - the'Notes are only explanatlonsﬂ they are not. the law.

Professor Cooper is correct that the MLA does
not wish to interfere with the DOJ position on forfeiture
proceedlngs. Rule C(6) (b) defines who can appear to defend the
property in a maritime case. In maritime cases, intervention for

TACLI\RIZ\10061RTZ MEM ’ 2
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those with c¢laims against the property is the MUCH preferred
method, because it avoids the problems created by the use of the
phrases "claim of owner® and "claimant®™ in the existing version
of the rules to define who can appear to defend the property, on
the one hand, and those who -have clalms ggalnst the property on
the other.

IR ‘r‘ The | AFO/DOJ Ainterest is. qulte dlfferent -

. they want anyone having not only an ownersth (1egal,\equ1table

or benef1c1al) 1nterest in the property to appear, but.also .
ariyone having'a: claim agalnst the property“such as a lien. holder
- hence the use of the additional . phrase‘fany person who asserts

ce. & clalm.agalnst the property in subsection (a)). Thus it is
easentlal,to retaxn the‘phrase agalnstwthe properpy r Whlch I

regardzng_the materlal oq agen
think' the' e - draft should “ad

rney
state‘thaﬁ
to; f;le th

M‘of 1nterest,or
i ' : ““ ‘ m

,‘
oy ‘ﬂ\

"If the appearance and statemeht ofalntekest 1s‘made by -
‘ ‘ttorney for the appearlng‘ arty,

Uga ,‘the fference between sﬁbsectl (a)
and (b) is 1n the de etlon‘of any reference to fcl im agalnst the
m10n¢ qb, ﬁhlch only deals w1th the person
| mnot attack ity [ :‘4
I have no problem with the proposed new
subsection C(6) (¢) to replace the final two sentences of
subsections’ (a) and (b), except my general antipathy noted above
with respect to subsectzonlng, and my desire to make minimalist
changes in the exlstzng rules. S

Notes to Rule c.‘ ORE
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I believe the difference in timing of the
filing of appearances for forfeiture and maritime proceedings
arises out of the time pericds set forth in forfeiture statutes
‘or regulations, but Phil can better answer this. As far as
maritime cases are concerned, arrest warrants usually are issued
against vessels. It is very expensive to maintain a vessel under
arrest, and a shorter time frame for appearance by the person
asserting a right of possession (or legal) or equity ownership
interest, i.e., the right to defend the property, is desirable.
It's not like taking the automobile to the pound. In addition,
as the AFO/DOJ want all persons asserting a claim against the
property to also appear, a longer time frame for filing a claim
against the property is appropriate, go that the interests of
such persons are not adversely affected. ‘ L

Rule E and Notes:

I have no problems with Professor Cooper's
draft.
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U. S. Department of Justice

Civil Division
September 13, 1996

Via Fax and‘Hardcopy‘
(313-763-9375)

PAB:jam = ‘ , : Telephone:
‘ ' Torts Branch (415) 436-6630
West Coast Office ‘
B 10-4640 Federal Building
Post Office Box 36028

450 Golden Gate Avenue ‘
San Francisco, California 94102-3463

Professor ‘Edward H. Cooper "
University of Michigan N
Ann Arbor, MI 48109-1215

Re: Amendments toc Supplemental Rules B, C & E

Dear Professor Cooper:

As you know, Mark Kasanin had previously forwarded your
proposals and comments relating to the Department of Justice/
Maritime Law Association proposed amendments to Supplemental
Rules B, C, and E. I have reviewed your proposals and comments
and, further, discussed them with Bob Zapf, the Chailrman of the
MLA Practice and Procedure Committee. We are in basic agreement
on these comments and Bob will be forwarding his specific
comments to you. Hopefully we will now be able to get the
proposals on the Committee agenda for the next meeting.

I will attempt to present our views specifically to a
particular rule and its subdivision, as well =z&: answer the
related questions that you posed in your cover letter.

Rule B

Subdivision B{(1) -- Deletion of the phase
"supplemental process" could lead to ambiguous interpretation.
vpProcess" does not necessarily include "supplemental process"
within the understanding of admiralty practitioners or other
litigators. By leaving the phrase in the proposed rule, as
contained in our proposals, there will be clarity and not
ambiguity.

[

The remainder of the Rule B provisions are acceptable. You
might wish to change the alphabetical order in Rule B(2) where

references are made to Rule 4.
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Rule C

C(2) -- In reference to the subdivisions (d) and (e), there
is a distinction between the requirements of those two parts.
The forfeiture statute may not state within that legislation that
it is necessary to set out the statutory basis for the court
exercise of jurisdiction. At the same time there may be other
allegations required by this statue. Thus, the two sections
providing for each serve a different purpose and should be
retained. The other proposals in C(2) are acceptable.

C(3) -- In reference to your question pertaining to C(3) (a),
occasionally an action may be brought for a forfeiture under a
State statutory violation. The remainder of your proposals are
acceptable,

C(4) -- Your proposed deletion in brackets in the first
sentence would leave one with the thought that no notice was
required so long as the vessel was released under Rule E(5). The
fact is that the execution of process itself isi the actual notice
that admiralty courts have long'recognized Thus there is notice
and the intent of the subsection is.to provide that no further
notice is needed where the vessel has been released. : Obviously,
if the vessel is released, theén the owner had +he necessary Lo
notice and has been well protected in that aspect. If it is not \ X \
released within ten days, and it must be remembered a release AL

under E(5) may take place anytime after the arrest, other ?fo @
additional notice is required. That notice lS by publlcatlon an o5 kj'
also as requlred under the Ship Mortgage Act. . The bas1c premlse w %vﬁ

is that the in rem action starts only with the phy51cal service 2
on the vessel. : |

Another aspect to be considered is that if the vessel is
released there is no necessity to incur further flnan01al
expenditures for an unnecessary publlcatlon. !

distinctions in the meaning of the word "owner" as recognized in
the courts and the industry. There are also maritime industry
practices which create relatlonshlps pertaining to the operation
of a vessel, most often pertalnlng to the charterlng of vessels.
Certain charters establish more 'of a relationship to the vessel
than others. In a "bareboat charter" the possessor of the vessel
acts in every aspect like a true titled owner while exercising
only an "equity ownership 1nterest" ' Again, since these Rules
are not, only for the purpose of providing requirements in the
practice of admiralty law, they are also aids and should be clear
as to what is being achieved or required. Since "owner" does not
unqualifledly encompass "equity ownership interest," in both (a)
and (b) it is recommended that the phrase be retalned as proposed
by us previously.

Cc(6) ~-- As we prev1ously attempted to explain, there are V///
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c(6) (a) -- It is also important that the phrase “against the
property" be retained as this subdivision requires filing not
just by persons claiming the "ownership" rights ."to" the property
but, also, by those claiming liens "against" the property. That
is the digtinction between this subdivision snd subdivision

Cc(6){b) -~ the traditional admiralty and maritime lien claim --.
wherein the requirement is only for those claiming the ownership/
possessory rights "to the property" In the latter they are not

proceeding against the property.. This dlstlnctlon should be
clearly made as orlglnally proposed by us. .. L

Further, the dlstlnctlon is important and, basically, it is
the crux of the reason why recommendations were made to amend
these Supplemental Rules wwAs was‘lnltlally provided to you the
courts in forfeiture actions were requiring certain notice be
given in forfeiture matters which would not apply in the
traditional admiralty matters. ,It was necessary to clarify and
dlstlngulsh between the two phaSes.

Further, as: to the dlstlnctlon between {(a) and (b), the
different flllng‘tlmes requlred are reflective of the problems
that each encounters. [In the tradltlonal admlralty matters, the
usual arrest involves a;vessel w1th eperating machinery, .cargo
thereon, a crew, the need{to load or. dlscharge perlshable cargo,
insurance costs, and large expendltures of money to protect and
preserve the res. Notlce,‘flllngs,‘and immediate action are
required. . In forfelture matters,‘although laxge expendltures may
be faced, the usual procedure L~ pursuant to statutory authority,

is for personal property. such as»automoblles or small boats,
etc., to be‘selzed and\turned over to a contract company, who
performs the services on behalf of the Government agency.  All of
this usually relates to crlmln 1 matters which are also
proceedlng at the same time., hus, other time factors must be
taken into account as well as the fact, as dlscussed above, that
more people have to flle 1n1t1alLy and not just the ownership
interests. The Asset Forfelture Office has determined that more
time isneeded. for this flllng, It is a practlcal resolution of
the different needs between~the two types ofHactlons.

s v }jj :

C(6) (¢) -- Is acceptable. '

In the Proposed Commentary for Rule C reference is made to a
restricted appearance under Rulg| E(8) and whether it should apply
to both paragraphs (a) and (b).  The, right to make a restricted
appearance under Rule E(8) presently applies solely to the
traditional admlralty and marltlme matters. It never applied to
forfeiture actions. Further, as*a practlcal matter and as
previously stated since there are usually criminal actions
proceeding at the same time, as a; forfeiture, it is unlikely that
the owner who has fled the jurlsdlctaon will attempt to make a
restricted appearance. Even if that person did make such attempt
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it would not preclude a criminal action resulting from that
appearance.

RULE E

Your proposed language for Rule E(3), (7), (9)(b), and (10),
are acceptable.

Finally, I have not reviewed your redraft of Rule C(6) (a)
which you describe in your letter as a "little frolic" to
determine whether or not it is consistent with our proposals. I
hope that the matter which I have presented herein is of help to
you.

Very truly yours,

NN

PHILIP A. BERNS
Attorney in Charge
Torts Branch, Civil Division
West Coast Uffice

cc: Frank Hunger, Assistant Attorney General
Mark Kasanin, McCutchen, Doyle, Brown & Enersen
Robert Zapf, Lane Powell
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Expert Testimony Proposals

A number of proposals have been made with respect to expert
witness testimony. All are in the stages of early experimentation.
All are interesting. All may be premature. This Note sketches
some of the proposals and some related possibilities, with an eye
to stimulating discussion of possible Committee approaches.

Common Grounds

All of the proposals spring from common concerns about the use
of adversary expert testimony. None of them advances an agenda for
dramatic reform. All assume that adversary-selected, adversary-
coached, adversary-paid expert witnesses will continue as the
primary source of expert assistance to judges and juries.

One concern is that the most expert of experts are not willing
to appear as expert witnesses because of the time and disruption
required to appear at trial.

A closely related concern is that these best experts may not
be willing to appear on behalf of a party in the role of sworn
advocate.

Both of these first concerns arise with respect to one-shot
litigation arising from unique events. They also may arise with
respect to regularly repeated litigation. Product-liability
actions offer a common example of a setting in which the same basic
events may be tried again and again, presenting the same experts on
wheel-rim design, quality control measures in drug manufacturing,
the carcinogenic or teratogenic qualities of a product, and so on.

Proposals

The concern arising from demands on the expert witness’s time
can be addressed by adopting a rule that allows presentation of
expert witness testimony by deposition. The deposition can be
scheduled at the convenience of the witness. The obvious place for
such a provision would be in Civil Rule 32. This is the simplest
proposal. It would have to be decided whether the trial deposition
could be noticed only by the party calling the witness, or by any
party. Probably the rule should provide that the purpose of using
the deposition at trial should be included in the notice. Perhaps
provision should be made for use against parties added after the
notice or after the deposition.

Although it would complicate the revisions made when Rule
26(a)(2) was adopted to require disclosure of expert witness
testimony, it also would be possible to provide for two depositions
if the opportunity to take one deposition after disclosure does not
seem a sufficient safeguard. A "discovery" deposition could be
scheduled first, followed by a "trial" deposition. This approach
might best be implemented by working through both Rule 26(b)(4) and
32.

Some thought might be given to the desirability of providing
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for a presiding officer at a trial deposition. It is difficult to
guess whether an explicit trial deposition procedure would
encourage such frequent obstructive deposition behavior as to
justify a provision for a neutral presiding officer. The broadest
likely provision would allow any party to request designation of a
judicial officer (1nclud1ng a special master) before the deposition
begins. 'Narrower. prov151ons would tail.down to one that simply
reminds | the parties:,that -actual. bad behav1or will be met by
sanctlons and completlon of the depos1tlon before judge magistrate
judge, or other app01nted ‘officer.

ﬁ Unw1lllngness to appear‘ as an adversary expert can be
addressed by’ hxpandlng Ev1dence Rule 706 or perhaps by encouraging
i1se of Rule 706 as, 1t stands. In combination with a

1al depos1tlons rather than living trial testimony,

more actry u

prov131oﬂﬂ 01 >

it might be pc 551ble to encourage testlmony by many experts who now
decllne the opportunlty ‘

cross-examw‘ Lo by 'the partles ‘to each actual actlon. The
problem  wol a arlse with respect to defendants as well as
plalntlffs - 1n a product-llablllty action, for example successive

persua51v“u
with: respect

h of a problem than 1t is when
w;‘@,‘lon of an expert Wltness is conducted by the court

that app 1n‘ d the expert for one specific trial. Current MDL
! ‘ma support‘thls practuce in many’of the situations that

‘“h and 31B entered by Judge Sam
”ast ‘implant 1litigation.  They
ay in which an 1nvent1ve judge
ke 'these 1n4'very large-scale
‘ ng about related groblems. They
\Grelated topgp“ “1s on the "hold1ng" agenda of

‘mu‘onnlttee of, . walal masters is used to help the

process of selectlng expert w1tnesses.‘1t ‘may be

u‘?

‘ has grown beypnd the 1limits
i ‘.53 was draﬁted. ‘The illustration may be
f"brnnglng Rule 53 back closer to. the agenda of
ﬁve cbn51deratlon.\ ‘w }

1

13 bl Other Wltnesses

Multiple depositions of the same witnesses affect fact
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witnesses as well as expert witnesses. Both state and federal
courts have been devising means to get around the 1limits of
discovery and evidence rules to facilitate "once-for-all"
deposition practice. It is proper to ask whether the time has come
to take on this topic as well. Fact witnesses should be approached
more cautiously than expert witnesses. They play an unquestionably
central and legitimate role that cannot be claimed by expert
witnesses. Unfettered individual adversary opportunity to engage
in discovery is accordingly more important. There also may be
greater problems with individual witnesses whose fact knowledge
overlaps common and indidivudal issues.

The purpose of joint depositions could be aimed, as the expert
proposals, at trial use. It could be limited more narrowly to
discovery, leaving use at trial to present rules. The distinction
might be confounded by summary judgment practice, however, and in
any event may be more difficult to draw than appears at first
sight.’

The first step to take in considering joint dep051t*on
practice that reaches across the boundaries of separate actions is
simple. Information should be gathered on the means that have been
used by adventurous federal and state judges. It should not be
difficult to 1dent1fy a reasonable number of Jjudges to ask for
help.

Once practical information is in hand, it will be easier to
begin thinking about the obvious gquestions. A conservative
practice, for example, would limit joint depositions to use in
actions that were pending when the deposition was taken, and would
allow use of the depositions over objection only as to parties who
had been given notice and an opportunity to participate. Managing
depositions on that scale might prove challenging. Less
conservative methods likely would require parallel amendments of
civil and Evidence rules. It might be possible to think of "class"
depositions that are not incident to a class action — it would be
an interesting question whether the Enabling Act would support a
federal class deposition that would be usable in any state action
on terms dictated by the federal rule, or on the same terms as a
deposition taken under state practice for that specific action.

The threshold for allowing joint depositions also would demand
attention. Should it be enough that two parallel actions are
pending, or should the procedure be reserved for more dramatic
settings? How much overlap of fact should be required, and how
important should the common issues be to the individual actions?

The inevitable overlap between joint and individual discovery
also must be confronted. Some witnesses will have information that
bears on common issues, and other information that bears on
individual issues. The simplest approach would be to limit the
joint deposition to common issues, leaving the witness for as many
individual depositions as may be useful on individual issues. This
approach would be essential if the joint deposition were to be
available for use against litigants who were not notified of it.
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Several federal Transferor Courts¥ havé, after remand, indicated the desirabil:'ity of-dé,éign_?asigg _gncor "

. more court-appointed experts under Fed. R. Evid. 706 to evaluate and criﬁquePex:ﬁﬁEﬁi'kéEi?xﬁé' literature
and studies bearing on issues in breast implant litigation pending in, or to be éemanded to, such couns 'It
is likely that other federal courts will also wish to take advantage of Rule 706 for such purposes and that
some state courts may hkcwmc wish to utilize stat.c-law cc;unterparts of Rule 706. |

Before this Courtisa motion by the National Plaintiffs’ Steering Committee (*PSC”) requesting that,
given the objective of coordinated pretrial proceedings under 28 U.S.C. § 1407, this Court assume
responsibility for the appointment on a national basis of such Rule 706 experts as may be appropriate.
Although expressing reservations about the utility and role of such experts at least at the present time, the
PSC argues that, in the interest of avoiding potentially redundant or even conflicting results in potential
testimony arising from qmu!tiple Rule 706 appointments by different courts, it would be preferable to have

_a single .se; of nationally-appointed experts, whose testimony might be potentially usable in the many

federal courts to which breast-implant cases have been (or in the future may be) remanded.z’ as well as in

state courts in which there are state-law counterparts of Rule 706. There is also the pbtential that such

1.  Inanorder dated April 3, 1996, Judges WchstzinmdBaerofdnUhitedSmDisﬁaCoumfortbeEastunmdSouﬁmn
Districts of New York, concurred in by Judge Lobis of the state Supreme Court for New York County, appointed a three-person panel to
assist those federal courts in sclecting an appmpdatepanelofbmw!cdg&bkmdoamalacpasmmmkulcm& Judge Jones of the

United States District Court for Oregon has also begun efforts to locate appropriate experts for appointment under Rule 706.
2. Over 21,000 cases have been transferred to this Court under 28 US.C. § 1407 from 92 of the 94 federal districts, no cases

having yet been transferred from Guam or the Northern Marianas. Over 300 cases have already been remanded by this Court 1o 45 separate
district courts.
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appointments and resulting testimony might be of value in the bankruptcy proceedings involving Dow
Corning now pending in the Bankruptcy Court for the Eastern District of Michigan. The defendants say
they object to formation of a Rule 706 Panel.¥ Upon consideration, after reviewing the parties’ written
and oral submissions—and after consulting with, and receiving encouragement from, Judges Baer, Jones,
and Weinstein, as well as other state and federal judges—this Court concludes that the motion should be
granted, and conditionally, as indicated in paragraph S, orders as follows: |

1. Procedure. Appointments will be made onanauonal basis by this Court, for potential use in all
federal courts and as permitted in state courts, in a two-step process patterned after the procedures adopted
in the New York federal courts: first, by utilizing a “Selection Panel” to assist in the selection process, as
described in paragraph 2; and second, by then appointing persons to serve under Rule 706 as court-
appointed experts and as members of a “Science Panel,” as described in paragraph 3.

2. Selection Panel.

(a) As an initial step, this Court, acting under Rule 706 and under the supervisory powers
conferred by Fed. R. Civ. P. 16(c)(4).(8), (12), and (16), hereby designates the following to act as
Special Masters under Fed. R. Civ. P. 53 and Rule 706, oollecuvely referred to as the “Selection
Panel™—

(1)  the persons previously designated by the Eastern and Southern Districts of New York;
namely,

Professor Margaret A. Berger (Chair), Brooklyn, New York,
Dr. Joel E. Cohen, New York, New York, and
Dr. Alan Wolf, New York, New York; and,

(2) as additional members, suggested by federal or state judges in other parts of the
country, the following—

Dr. Judith L. Craven, Houston, Texas,
Dr. Richard Jones, Portland, Oregon, and
Dr. Keith Marton, San Francisco, California.

(b) This Court requests that the Selection Panel provide it with names of neutral, impartial
persons who have the indicated expertise, who would be able to communicate effectively with judges
and jurors, and who, if selected, would be willing to serve under Rule 706 on the Science Panel as
outlined in paragraph 3. The Selection Panel should not solicit, or receive, suggestions from the
parties regarding the names of potential nominees for appointment to the Science Panel, but may
receive general suggestions from the parties respecting criteria, qualifications, and possible areas
affecting bias or conflicts.

3. It is unclear whether the defendants are mimicking Br’er Rabbit or are concerned about courts receiving testimony from
impartial experts.




(1) The Selection Pane! should recommend to this Court one to three neutral persoos with
appropriate expertise in each of the following four fields (and, to the extent needed, in statistics):
epidemiology, immunology, rheumatology, and toxicology. After receiving the advice of the
Selection Panel and hearing from the parties, the Court will determine whether to accept from
the parties “challenges for cause™ or, if three such persons are recommended by the Selection
Panel for such a position, to allow each side peremptory challenge

(2) The Selection Panel need not wait to oommumate its recommendanons until its
nominees for all three fields have been determmed 'As the Selection Panel determines the
person(s) whom it will nominate for appointment as an expert, in any of the indicated fields, it
should submit such recommendation(s) to this ‘Court s0 that, upon appomtment, the expert may
receive additional instructions as indicated in paragraph 3®) and then commence his or her work
under Rule 706 even 1f the full Scrence Panel has mot been appomted AL

' w‘

‘ (3) The Selecuon Panel may also recorxzmend one or more persons wnh specxal expertise
in the mterrelauonshlp between the foremxé‘:“f Fnees and legal proewsw and proeedures, for
appointment as-Chair of the Science Patel and to be of assistance to. other émbers of the' Panel
in performing their responsibmnes The Court anticipates that such 2 person, rf appointed,
would not be called upon to submit ﬁndmgs be deposed, or present testimony as mdlmted in
paragraph 3,1 but would ratherkperform adm1nxstranve, coordmatmg. ‘and consultatxve servxces

for the Sclence Panel Ly o Yy

it

N RERN

4 Asan interim m‘éasure the Court drreets"ﬂ:e plamtxffs (actmg jointly through the PSC)
and the defendants (acting jointly) to each prowde to thi§ Court by June 17, 1996, the
designation of a rheumatologist who has nqt ;been retained (and will not be) retained by any
parties to prevxde testimony in thxs whugatxon. ’Ihwe Aparty-d 1gnated fhé ”Ioglsts are to be
available to members. of the Selection Panel for joint consultatlon in! 1dennfymg npeutral
rheumatologists  for possible appointment 1o the Science Panel Wlnle the parnes are not
precluded from desxgnatmg for this purpos se a, rheumatologi%t wi T 4n
concerning potential issues or with whom' the y "ﬁ‘may have 'pre
cautioned that the members of the Selection Panel are likely tojgive I
suggestions expressed by“rhcumatolcgms who, themsel l‘ pear fo be
objectivity. The Court hopes that, with he 'special ‘assistar ice 0 F <4 'Bar
rheumatologists, the Selection Panel wﬂl be able to K rmfy for po:épuax cotirt

under Rule 706, one or more rheumatologrsts whose ctedeqt‘;;‘lals o >cti ny
could not be reasonably questloned by plamtlffs or defe X 1 : o

(5) The Court will welcome suggesuons from the 'Selecnon Panel regardmg the
composition, responsibilities, compensation, operanon, proeedures and utihzanon of the Science

RN

Panel, including appropriate modxﬁcanons or addxhons to thx% Order A

©) Members of the Selection Panel may, from qme to m\n} ‘;“ be asslgned additional duties by
this Court, such as providing guidance to the Scxen : an&l ‘with 1 pect to preparauon of reports and
preparation for providing testimony that would be acceptable “rxr‘xder[ uhee 702, 703, 705, and 706.

NI ‘ HIIER)

(d) Although the Court has no plans to appomt any members of the Selecuon Panel to the
Science Panel, membership on the Selection Panel does not. automatically qu@@ a person from such

appointment.
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3. Science Panel.

(a) It is anticipated that on the Science Panel there will be one person whose principal area of
expertise is in epidemiology, one whose principal area of expertise is in immunology, one whose
principal area of expertise is in rheumatology, and one whose principal area of expertise is in
toxicology—each having also such familiarity with statistics as may be needed or desirable to perform
their functions and responsibilities—and perhaps an additional person to serve as Chair of the Panel,
whose primary field of expertise would be the interrelationship between forensic sciences and legal
procedures and processes. This Court reserves the right to appoint additional persons with special
expertise in the same disciplines or in other fields and disciplines if that appears appropriate in the
future. : - L ‘

(b) After this Court has appointed an expert in 2 field under Rule 706, the parties will be
afforded the opportunity under Rule 706(a) to participate at a conference in which this Court will
delineate the duties of the expert and indicate any topics on which the expert should, at least initially,
commence reviews of the existing scientific research. Subject to-further modification as may be
appropriate, the following principles will serve as preliminary guidelines under Rule 706(a) for such
duties. . ‘ - ‘ SR

(1) The primary function of the court-appointed experts, as presently contemplated, will
be to review, critique, and evaluate existing scientific literature, research, and
publications—addressing such matters as the meaning, utility, significance, and limitations of
such studies—on topics as, from time to time, may be identified by the Court as relevant in

" breast-implant litigation, particularly on issues of “general causation.” The parties may submit
to the Court requests for reviews by the Science Panel relating to particular issues, indicating and
describing the literature and research relied upon—or criticized—by the parties’ experts when

 testifying on such issues. 3 . : SR . :

(2) At the present time, and subject to further directions, these court-appointed experts

" will not be asked to conduct any independent research, to evaluate the credentials or expertise

of persons who may be called by the parties to provide expert testimony, or to assess the
particular claims of individual plaintiffs.

(3) The present contemplation is that—

(A) each ‘of the Rule 706 court-appointed experts will, as appropriate to such
expert’s areas of expertise, individually conduct such reviews, critiques, and evaluations,
and will then, after consultation with other members of the Science Panel, present written
findings pursuant to Rule 706(a),¥ drawing upon other panclists’ expertise in related
disciplines as appropriate and to the extent permitted under Rule 703;

(B) these findings would be made and presented on particular topics and issues as
they are completed (i.e., without delaying until findings are completed on all topics and
issues that may be referred to the Panel); : :

4. Subject 1o further modification, it is anticipated that the written report would contain a relatively compléte statement of the

(1 1773

™3

opinions 10 be expressed by the expert; the basis and reasons therefor; the data or other information relied on in forming such opinions, and
any exhibits to be used 2s a summary of or support for such opinions. Additionally, the first report submitted by a court-appointed expert
should summarize the expert's qualifications, inchuding a list of all publications authored within the preceding ten years and a list of any
other cases in which the expert has testified at trial or by deposition within the preceding four years. ‘

4



(C) aparticular issue presented to the Science Panel may be reviewed (with findings
made) by only one of the court-appointed experts, or the issue may be reviewed by more
than one such expert, with findings made by each as appropriate to that expert’s discipline
and expertise; and ‘ ‘

(D) the Science Panel may conclude that, because of the insufficiency of reported
rcsca:ch” or because of research in progress, they should decline to review, or postpone
review of, research with respect to particular issues or. topm It is further anncxpated that

.the Science Panel would, through a preliminary 2 ‘and informal, report to the. Court, mdlcatc
the 'general nature of the. expected findings by, the coun—appoxmad cxperts so that the

could determine whether such findings would have sufficient probanve value to Jusufy
preparanon of a formal tcport tnggenng‘ the provxsxons of paragraph 3(c) and 3(d) below.

:athxs Court or by another

) EH I

unt the dctles provided in

i eeded by th “1y prepare for the trial-

cn in pamgraph 3(d) bclowb The Court hopes that the parties may

agree th ‘ d nces, they engage in an informal
discussio ) rg;her than take a formal

(d) It is anticipated that, after the opportunity for a dxscovery-typc deposmon or informal
discussion, the trial testimony of the court-appointed expert will be. perpetuated by means of a
videotaped deposition at which this Court (or another judicial officer designated by this Court) will
preside. It is further anticipated that this Court (or the judxcxal ofﬁcer designated by this Court) may
conduct the initial direct examination of such expert, with the plamuﬁ‘s and defendants then being
allowed to cross-examine. the cxpcrt Experts retamed by thc partm may attcnd the deposition in
order to assist counsel in exammmg the oourt-appomed expert. .

(¢) Except for good cause shovm to this Court plaumffs and defendants will not be permitted
to depose a court-appomted expert except as provxded in paragraph 3(c) and 3(d) above or to
subpoena a court-appointéd expert to testify in person, ,ax a mal These mtncuons are essential to
protect court-appointed experts from potcntxal demands ‘for ‘attcndance at deposmons or trials in the
hundreds or perhaps thousands of cases in which thcu' tmony mxght be decmed desirable by the
trial Judgc presxdmg over: such cases or by one of the pames ‘

I

W
LTV

v R \‘
s. Insuﬁ' cwncy of rwachh onanxsueshould not necssanly however result in the Panel’ sdeclmmgloappmve issuance of

findings, since, on some topics, 2 a detennmaann thatno pertinent research exists could itself be s significant ﬁndmg
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(f) This Court finds that, by analogy to Fed. R. Civ. P. 32(a)(3)(D) and (E), the videotaped
trial-perpetuation deposition (or an edited version of such deposition) will be usable in all federal
courts (and in all state courts to the extent permitted by applicable state law) as determined to be
relevant by the judge presiding over such trial. As provided in Rule 706(a), the expert may be called
to testify (by means of the deposition) either by the trial court or by a party. As provided in Rule
706(c), the trial court will determine, in the exercise of its discretion, whether or not the fact that the
deponent is a court-appointed expert should be disclosed to the jury (and, as needed to direct
appropnate editing of the deposition consistent with that determination). ,

@) As provided in Rule 706(d), neither the appointment of the Science Panel nor the findings
by members of the Science Panel will preclude the parties from calling expert witngsses of their own
selection.?’ ‘This Court does not view entry of this Order as calling for the delay or rescheduling of
any trials that may have been set by other courts; it will be for the trial judge before whom a case is
pending to determine whether the pendency of any review by the Scienice Panel should affect the trial
setting of that case.

4. Compensation and Funding.

(a) As provided in Rule 706, the persons appointed to the Selection Panel and to the Science
Panel will be entitled to reasonable compensation for their services, together with reimbursement for
reasonable expenses, as this Court may from time to time allow. This will include compensation and
reimbursement for services already undertaken by the persons named in paragraph 2(a)(1) under
appointment from the Eastern and Southern Districts of New York. The fees and reimbursement of
the consulting rheumatologists named under paragraph 2(b)(4) shall be borne by the parties
designating such persons. ‘

(b) This Court will seek at least partial funding of these costs from the Administrative Office
of the United States Courts. To the extent these costs exceed any funds so available, they shall be
paid (1) one-half by the plaintiffs, through a charge against the National PSC and against the Common
Benefit Fund established under Order No. 13, and (2) one-half by the national defendants in a manner
to be agreed upon by them.

S. Effect. Under Rule 706, the parties in MDL 926 are directed to show cause to this Court by
June 10, 1996, why this order should not take effect on June 12, 1996. Although, pending consideration
of any such responses, this order is conditional and, based on such responses, might be vacated or modified
prior to June 12, 1996, the persons appointed in paragraph 2(a) to the Selection Panel may, and are

" encouraged to, proceed with preliminary efforts to identify appropriate persons for possible nomination

as members of the Science Panel.

This the 30th day of May, 1996. /

Umted States District Judge

Service on:  National Liaison Counsel
Members of Selection Panel

6.  Findings by the court-appointed experts may, however, be relevant 1o, and be considered by trial courts in ruling on, issues
raised unider Rules 104, 403, 702, 703, and 803(18) regarding admissibility of expert testimony and published research offered by the

parties.
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UNITED STATES DISTRICT courT 20 JUN 13 AHlI= 16
NORTHERN DISTRICT OF ALABAMA 1.3, 5i5 /v uiuni

Southern Division . "H.D.OF ALABAMA
Inre: ) | )
SILICONE GEL BREAST IMPLANT ") " Master File No. CV 92-P-10000-S :
PRODUCTS LIABILITY LITIGATION ) EN

. . OQRDERNo.3IB JUN 1.3 1996
' (Confirming Order No. 31) ce

In Order No. 31 the parties were directed to show cause why the terms of that orde'r_ghoxﬂa )

: -\" \‘:"’.' ;‘ A

—"

not be made effective. No opposition to the terms of that order has been submitted by plaintiffs.
Responses have been filed by certain of the setth;ng defendants; namely, Baxtef, Bristol-Myers, and
3MY |

As a fundamental matter, tﬁe settling defendants question whether this court, acting under
28 U.S.C. § 1407 on pretrial matters, has authority to appoint “trial” experts under Fed. R. Evid. 706.
The short, but correct, answer is that any implementation of Rule 706 procedures must be
commenced during the pretrial stage of a case and that many, if not most, of the pretrial activities
of a transferee judge under §1407-——such as supervision of depositions and production of
documents—are undertaken for the very reason that such matters may be needed at a trial. Nor,
given t}m procedures tentatively established under Order No. 31 and the modifications that may be
made ;t the time of assigning specific responsibilities to panel members, should there be any

impermissible infringement on the powers of the trial judge before whom a particular case may be

1. Additionally, counsel for Dow Corning has filed a response regarding the potential use in the bankruptcy
proceedings involving Dow Coming of findings by members of the national Science Panel. Questions raised in that
response are ones that would be presented and considered by the Bankruptcy Judge and District Judge before whom
the bankruptcy is pending.
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set for trial.

The defendants raise a series of specific concerns, which are listed below, followed by the

Court’s evaluation of such concerns:
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“The parties and the Court may have too much influence in the front end of the process”

~ (e.g., selection of experts and subjects). Court: Rule 706 contemplates, and: eﬁ'ectxvely

mandates, such involvement by parties and the court.

“There is not enough influence from lawyers and the trial courts at the back end of the
process” (e.g., presentation of findings at a trial). Court: Under Order No. 30 (and further
details may be developed as the process continues), trial courts will have ample powers to
control how, and to what extent (if any), findings would be usable at trial.

Party-designated rheumatologists should be used as consultants to the Selection Panel only
as a last resort and should never be used, even jointly, as consultants to the Science Panel.
Court: The order contemplates this “last resort” use by party-designated rheumatologists in
helping the Selection Pane] find appropriate rheumatologists who might be appointed to the
Science Panel by the Court. Only if no such rheumatologist can be located would the party-
designated rheumatologists be available—if needed—to consult jointly with the court-
appointed experts serving on the Science Panel.

The parties should have the opportunity to depose court-appointed experts on more than one
occasion. Court: Should it be shown to this Court that there is a need to redepose a court-
appointed expert, that could be done. However, it would not be appropriate to permit each
of the potentially hundred of judges around the country to authorize such additional
depositions, and, instead, if it were shown to another judge that an additional deposition was
necessary, that judge could rule that, absent such additional deposition, the video-taped trial
deposition could not be used.

There should be no preliminary report by court-appointed experts on the basis of which the
court could determine whether the expected findings would have sufficient probative value
to justify preparation of a formal report (and implementation of the deposition procedures).
Court: This is a matter that is more appropriately considered at the time a particular issue is
to be referred to the Science Panel.

The Science Panel should produce a joint report. Court: Under the rules of evidence there
would be significant problems of admissibility if findings were submitted as joint findings
of the panel, rather than as findings by an individual expert (albeit after consultation with
other panel members and considering their views and opinions to extent permitted under
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(10)

Rule 703).

The court should not conduct the direct examination of the court-appointed experts. Court:
The order indicates only that this “may” occur; it certainly can be reconsidered further along
in the process. However, initial examination by the court has the advantage of avoiding the
appearance that the court-appointed expert has, because of the content of the findings,
become an expert for the plaintiffs or for the defendants. | ’

Parties should be allbiqu to present in camera questions of competency and bias before
appointments are made by the court.’ Court: This is a matter that will be further explored
before any appointments are made. o

The portion of costs chai'géablc against plaintiffs should not be paid from the Common
Benefit/Expense Fund.  Court: It appears highly unlikely that this fund will ever be
sufficiently Jarge to pay all of the oonimpn benefit expenses incurred by plaintiffs’ counsel,
and charging the costs of the Rule 706 process against that fund is an equitable method for
assessing those costs among all plaintiffs and claimants.

The court should ﬁot‘\ /app‘oix‘lt a non-scientist Chair of the Science Panel. Court: Whether or

' '

not such an appointment may be made is problematic, and the court is seeking the advice of
the Selection Panel as to Whethé: such an appointment should be made and, if so, who should
be appointed. The Court rejects the defendants’ implications that knowledge of judicial

processes and procedures would taint the integ‘rityvpf findings by members of the Science
Panel. | |

After considering the responses, the Court concludes that the appointment process under Rule

706 should proceed and that Order No. 30 should therefore be treated as effective, but with

appropriate reserved power in the court to make appropriate changes and modifications as the

process continues.

This the 13th day of June, 1996.

L f=

Chief Judge Sam C. Pointer, Jr. /'
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Reporter’ s Note: Evidence Rule 103

The attached materials show proposed new Evidence Rule 103(e)
that was published for comment in September, 1995. Comments were
mixed. The Evidence Rules Advisory Committee has requested advice
from the Civil and Criminal Rules Advisory Committees. This short
introductory note is only a preliminary indication of the questions
raised by the full materials provided by the Evidence Committee.

The published proposal is:

(e) Effect of Pretrial Ruling. A pretrial objection to
or proffer of evidence must be timely renewed at

trial unless the court states on the record, or the
context clearly demonstrates, that a ruling on the
objection or proffer is final.

In limine motion practice has grown substantially since the
Evidence Rules were adopted. The circuits have adopted different
rules on the obligation of a party who lost an in limine ruling to
renew a proffer of evidence, or an objection to evidence, at trial.
There are four obvious alternatives: (1) Do nothing, leaving the
decisional process to play out. (2) Adopt a presumption that
neither an unsuccessful proffer nor an unsuccessful objection need
be renewed at trial, unless the court specifically indicates that
the in limine ruling is tentative. (3) Adopt a presumption that
both an unsuccessful proffer or an unsuccessful objection must be
renewed at trial, unless the court specifically indicates that the
in limine ruling is final. (4) Adopt different rules that require
a proffer to be renewed at trial, because the evidentiary context
may have changed, but that do not require an objection to be
renewed at trial.

Several objections were made to the published proposal. The
most fundamental were that it is undesirable to have to make
objections at trial, and that the decision to excuse renewal at
trial if "the context clearly demonstrates" that the in limine
ruling is final will provoke much unnecessary litigation when
lawyers inadvertently or deliberately omit a trial objection.
"Trap for the unwary" and "waste of time and trial delay" arguments
were common variations. It also is urged that the proposal is
contrary to the spirit of the "no formal exceptions" provisions in
Civil Rule 46 and Criminal Rule 51, and that it will thwart the
purpose to encourage pretrial motions reflected in Criminal Rule
12(b). And it has been argued that there would be an inconsistency
with the pretrial objection requirements of the pretrial disclosure
provisions in Civil Rule 26(a)(3), which adopt a waiver rule for
objections to the use of depositions, documents, and exhibits
disclosed by pretrial disclosure and not objected to in the time
allotted.

The objections would suggest a reversal of the published
proposal, excusing renewal of proffer or objection unless the court
expressly states that the pretrial ruling is not final.



There is another concern that does not seem to have been
captured in the comments. In limine rulings may rest on rulings
that resolve disputes about the substantive law, not merely matters
of evidentiary adm1ss1b111ty. 'An illustration that happened to
fall to hand is Aerotronics, Inc. v. Pneumo, K Abex Corp., 8th
Ccir.1995, 62 F.3d 1053, 1066-1067. On motion in. llmlne . the trial
court ruled that the cla1m was governed by -a. 10-year statute of
11m1tat10ns, ‘not y the 5~year statuteuurged by]Fhe defendant.‘ At
trial, ‘the: defendant did not :object ;htroduétlon of. evidence, of
damages durlng the perlod more than 5 years before flllng. The
court of appeals ruled that the failure: to ‘object did: not waive the
defendant's content;on that the 5— ear statute‘controlled The

court explalned'f

WRulem103(e) would
* % evidence" that
orw"the context
Presumably the

"bn as "[a] pretrial objectlon t@
ewed at trlal unleSS‘the court states,

nterpreted to 11m1t 1ts eff
dm1551b111ty. It may be usef
so clear that there is .no"
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FEDERAL RULES OF EVIDENCE"

Rule 103. Rulings on Evidence

* %k k %

5 fer of evide :,‘1 el 1 at trial unl
3 the court states on the record. or the context clearly

4 monstr. ‘ L

COMMITTEE NOTE

Since the Federal Rules of Evidence became effective, litigants
have increasingly relied on pretrial motions to raise issues about the
admissibility of evidence. ' As enacted, Rule 103 did not specifically
address whether a losing party had to renew its objection or offer of
proof at trial in order to preserve an issue for appeal.

Subdivison (e) has been added in order to clarify differing
approaches that spell uncertainty for litigants and create unnecessary

work for the appellate courts. Seg, e.g., United States v, Vest, 842
F.2d 1319, 1325 (1st Cir.) (absence of objection at trial is "fatal™),

“New matter is underlined; matter to be omitted is lined through.

145
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cert. denied, 488 U.S. 965 (1988); Allison v, Ticor Title Ins. Co., 979
F.2d 1187, 1200 (7th Cir. 1992) ("the law in this circuit is that an
unsuccessful motion in hmme does preserve the issue for appeal”);

, 753
F.2d 321, 324 (3d Cir. 1985) ("test is whether an objection at trial
would have been more in the nature of a formal exception or in the
nature of a timely objection calling the court’s attention to a matter it

need consider."); Eaimmnwm&ms_de 794 F.2d 1409, 1411

(9th Cir. 1986) (circuit's position is unclear") b

Subdivision (e) states as a default rule that counsel for the
losing party must renew any pretrial objection or proffer at trial.
Renewal is not required if "the court states on the record, or the
context clearly demonstrates,” the finality of the pretrial ruling.
Counsel bears the responsibility for obtaining the requisite ruling or
renewing the objection and bears the risk of waiving an appealable
issue if these procedures are not followed. The Committee considered
but rejected an alternative general rule that would not require renewal
of a motion at trial.

Rule 103(e) does not excuse a litigant from having to satisfy
the requirements of Luce v, United States, 469 U.S. 38 (1984) to the
extent applicable. In Luce, the Supreme Court held that an accused
must testify at trial in order to preserve for appeal any Rule 609
objection to a trial court's ruling on the admissibility of the accused's
prior convictions for impeachment. Some circuits have extended the
Luce rule beyond the Rule 609 context. See United States v.
Weichert, 783 F.2d 23, 25 (2d Cir. 1986) (Rule 608(b)), cert. denied,
479 U.S. 831 (1986); United States v, Sanderson, 966 F.2d 184, 189-
90 (6th Cir. 1992) (same); United States v. DiMatteo, 759 F.2d 831,
832-33 (11th Cir. 1985) (per curiam) (same), cert. denjed, 474 U.S.
860 (1985); United States v. Griffin, 818 F.2d 97, 105 (1st Cir. 1987)
(Rule 403), cert. denied, 484 U.S. 844 (1987).
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April 8, 1996

To: Members, Advisory Committee on the Federal Rules of Evidence
From: Margaret A. Berger, Reporter

Re: Comments on Proposed Amendments

This memorandum summarizes the comments that were received about possible
amendments to the Federal Rules of Evidence. The discussion is organiz¢d as follows: Part 1
reviews responses to the ameﬁdments proposed by the Committee; Part II examines additional
suggestions, unrelated to the Commiueé's proposals, for amending the rules discussed in Part I;
Part III reports on recommendations for amending rules not presently under consideration by the
Committee.

I Comments on the Proposed Amendmen;s. The reaction to each proposed
amendment is summarized, as are the principal arguments of the commentators. All suggestions
for alternative language are set forth. The number in parentheses following the author's name is
the identification number assigned the comment by the Rules Committee Support Office.

(Comments EV19 and EV23 are identical comments submitted by different members of the

Federal Magistrate Judges Association.)



Rule 103(e).

Summary. The Committee received 19 comments with regard to the proposed
amendment, not counting comments from members of the Evidence Committee, comments from
members of the Standing Committee, or comments made by Professor Friedman at the public
hearing. The commentators agree that a uniform default rule ought to be codified, but disagree on
how it should be formulated. Eight comments supported the Committee's formulation, and eleven
supported an opposite default rule. Since there was no controversy about the need for a rule, I am
only abstracting comments that relate to the substance of the rule.

Comments supporting the proposed rule.

The Commercial and Federal Litigation Section of the New York State Bar Association
(EV24) found that the proposed amendment "makes sense."

Where the court feels renewal at trial would serve no purpose, it retains the option to

make clear that its pretrial ruling is final, thereby relieving the parties of any obligation to

revisit the issue. By otherwise requiring the renewal of pretrial proffers or objections at
the appropriate time during the trial, the proposed rule provides the trial judge a "last
clear chance" to avoid error and to make evidentiary decisions in the context of all trial
developments to that point.
The Section pointed out that its "last clear chance" concern is particularly relevant in districts in
which the magistrate judge rules on pretrial motions so that the district judge has no occasion to
consider evidentiary rulings prior to trial. Furthermore, it found the proposed rule consistent with
current practice by careful trial attorneys.
The Federal Magistrate Judges Association (EV10, EV22) supported the proposed rule

because it would provide trial judges an opportunity to correct pretrial error before it is subjected

to scrutiny on appeal. The Association suggests that the Advisory Committee Note indicate the
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~ provision is not intended to override or modify Fed.R.Civ;P. 72(a) or (b) or 28 U.S.C. §636 with

respect to appeals and review of pretrial decisions by magistrate judges.

The proposed vefsion of Rule 103(¢) was also endorsed by the Seventh Circuit Bar
Association (EV23) as it "claﬁﬁés existing procedure [?.nd] adudsvcertainty to the litigation
process;" the Executive Committee of the Litigation Section of the State Bar of California
(EV39); ﬁe Federal Legislation and Procedures Committee of the Arkansas Bar Association
(EV21); the ABA Section of Intellectual Property Law (EV335 and Frank E. Tolbert, Esq. (EV3)
of Logansport, Ind.

‘While the Federal Bar Assoc;iation (EV34) recommended the Committge‘s version with
limited reservatioﬁs, because it "provides judges with a straightforward and easily applied
uniform rule,” the chair of one of its sections expressed a personal preference for the competing
default rule.

Comments endorsing the reverse formulation.

Two federal judges criticized the Committee's formulation.

Judge Prentice H. Marshall (EV13) suggested the following amendment:

"A.[sic] Pretrial objection to or proffer of evidence need not be renewed at trial
unless the court states on the record that it must be."
Judge Marshall objected to the Committee's proposed amendment on a number of grounds: 1. it |
fails to encourage pretrial objections or proffers; 2. in-trial objections "are an anathema;" 3. the
proposed amendment denigrates the maﬁdatory in limine motion practice prescribed by

Fed R.Civ.P 26(a)(3) -- "why are trial counsel burdened with pretrial objections if they must

renew them at trial?"



Judge Edward R. Becker (EV15) also questioned the proposed c‘hange:w 1. it will make
more work for trial judges; 2. the "escape hatch" in the proposéd‘ fule will lead to‘satellite
legislation, and 3. the proposal contravenes Fed R.Civ.P. 46 which providés that formal
exceptions to a court's rulings are unnecessary. o

A nuxﬁber 6f aftorneys objected to the Comfnittee's default formulation. J. Houston
Gordon, Esq. of Covington, Tenn. (EVS5) thought the rule change would prolong litigation.

Mike Milligan, Esq. of El Paso, Texas (EV7) argued‘ that counsel lose face when they
have to raise a losing issue before the jury, and that this formulation suppon; “the Judiciary's
tendency to make preservation of error difficult.” He added that he didn't "expect anybody but
trial lawyers to be on my side of this issue."

Danie] A. Ruley of Steptoe & Johnson, Parkersburg, W.Va. (EV18) questioned wheti:er the
proposed rule is "another’ trap for an unwary lawyer.” |

The American Intellectual Property Law Associatioh (EV25) used much the same
language in expressing its opposition to the proposed rule. It also deemed the necessity of having
to re-raise fully briefed and carefully decided issues a waste of time, and expressed fears that the
“context clearly demonstrates” exception is an open invitation to secondary litigation.

The National Association of Railroad Trial Counsel's Executive Committee (EV28)
commented that "the changes would complicate and disrupt existing in limine procedures
because all rulings made p;’ior to trial will have to be revisited at the trial itself. This does not

appear to promote judicial economy or efficiency.” The Tort & Insurance Practice Section of the

American Bar Association (EV38) opposed the change because 1. the finality of phetrial rulings

shortens trials, and 2. the proposed amendment does not clarify matters because of the provision
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making a pretrial ruling final if "the context clearly demonstrates.” The Kansas Association of
Criminal Defense Lawyers (EV17) feared 1. that counsel migﬁt forget to\renew an objection
(leading to move ineffective assistance of counsel claims); 2. that if counsel has to make an
objection, jurors will wonder why counsel is seeking to hide evidence; 3. that the rule will prove
burdensome with regard to Fourth and Fifth Amendment objections, and 4. that the proposed rule
is contrary to the spirit of Fed.R.Crim.Pro. 12(b).

The reverse formulation was also supported by the State Bar of Arizona (EV29),
concerned that uncertainty about a ruling's finality will produce non-uniformity and appeals; the
National Association of Criminal Defense Lawyers (NACDL) (EV36) and Professor Bruce
Comely French (EV16).

Professor Myrna Raeder, writing on behalf of a group of evidence professors who favor
the reverse formulation, (EV35) pointed out that judges have the option of telling lawyers that
they must renew an objection at trial; that litigants can be warned that the ruling is final unless
evidence introduced at trial substantially contradicts the in iimine showing, and that a pro forma
renewal creates an unnecessary technical hurdle to appellate review. She suggested the
underlined changes in language: | |

A pretrial objection to or proffer of evidence does not have to be renewed at trial, unless

the court states on the record, or the context clearly demonstrates, that a ruling on the

objection or proffer is not final.

Public hearing, Professor Richard Friedman expressed concern that the proposed rule
would become a trap for lawyers who forget to mouth the right words, or that the "context"

language would get a lot of use, in which case little will have been accomplished.



Rule 103. Rulings on Evidence
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COMMITTEE NOTE

Since the Federal Rules of Evidence became effective,

litigants have increasingly relied on pretrial motions to raise issues

about the admissibility of evidence. As enacted, Rule 103 did not
specifically address whether a losing party had to renew its objection
or offer of proof at trial in order to preserve an issue for appeal.

Subdivison (e) has been added in order to clarify differing
approaches that spell uncertainty for litigants and create unnecessary
work for the appellate courts. See, e.g., United States v. Vest, 842
F.2d 1319, 1325 (1st Cir.) (absence of objection at trial is "fatal"),
cert. denied, 488 U.S. 965 (1988); Allison v. Ticor Title Ins. Co., 979
F.2d 1187, 1200 (7th Cir. 1992) ("the law in this circuit is that an
unsuccessful motion in limine does preserve the issue for appeal");
American Home Assurance Co. v. Sunshine Supermarket, Inc., 753
F.2d 321, 324 (3d Cir. 1985) ("test is whether an ob]ectlon at trial
would have been more in the nature of a formal exception or in the
nature of a timely objection calling the court’s attention to a matter it

need consider."); Palmerin v. City of Riverside, 794 F.2d 1409, 1411
(9th Cir. 1986) (c1rcu1ts posmon is "unclea.r")

Subdivision (e) states as a default rule that counsel for the
losing party must renew any pretrial objection or proffer at trial.
Renewal is not required if "the court states on the record, or the
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context clearly demonstrates," the finality of the pretrial ruling.

- Counsel bears the responsibility for obtaining the requisite ruling or

renewing the objection and bears the risk of waiving an appealable
issue if these procedures are not followed. The Committee
considered but rejected an alternative general rule that would not
require renewal of a motion at trial.

Rule 103(e) does not excuse a litigant from having to satisfy
the requirements of Luce v. United States, 469 U.S. 38 (1984) to the
extent applicable. In Luce, the Supreme Court held that an accused
must testify at trial in order to preserve for appeal any Rule 609
objection to a trial court’s ruling on the admissibility of the accused's
prior convictions for impeachment. Some circuits have extended the
Luce rule beyond the Rule 609 context. See United States v.
Weichert, 783 F.2d 23, 25 (2d Cir. 1986) (Rule 608(b)), cert. denied,
479 U.S. 831 (1986); United States v. Sanderson, 966 F.2d 184, 189-
90 (6th Cir. 1992) (same); United States v. DiMatteo, 759 F.2d 831,
832-33 (11th Cir. 1985) (per curiam) (same), cert. denied, 474 U.S.
860 (1985); United States v. Griffin, 818 F.2d 97, 105 (1st Cir. 1987)
(Rule 403), cert. denied, 484 U.S. 844 (1987).
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Brooklyn Law School

Margaret A. Berger
Professor of Law

TO: Advisory Committee on the Federal Rules of Evidence
FROM: Margaret A. Berger, Reporter

DATE: September 30, 1004 |

Rule: Rule 103.

Suggested Redraft of Rule 103
Add after Rule 103(a)(1):

(a) The making of a motion in limine does not relieve the
losing party from having to renew its objection when the evidence
is offered at trial,

1) unless the court specifically states on the record at the
hearing of the motion or at trial that its ruling is final, or

2) the evidencérg;cluded by the motion in limine is offered
at trial by the losing party.

“(b) Subdivision (a) does not preclude the court from
reconsidering at trial any ruling made on a motion in limine.
[Add to Rule 103(a)(2):

An offer of proof made at a motion in limine does not have to be

renewed at trial unless the court orders otherwise.

1
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. previous consideration by the Committee. After discussing

Rule 103 at our May 1994 meeting, the Committee decided not to

revise the Supreme Court’s ruling in Luce v. United States, 469

U.S. 28 (1984) that requires a defendant to take the stand in
order to preserve for appeal a trial court ruling admitting
defendant’s prior convictions for impeachment.1 The Cqmmittee
reserved decision on the more general question of amending Rule
103 in order to state whether, and in what circumstances, a party
must renew an objection at trial in order to preserve for appeal
the-ﬁrial court’s refusal to exclude evidence pursuant to a
motion in limine. The rule is silent about the need for a
contemporaneous objection when the issue was previously raised
through a motion in'limine.2 We did not discuss at our prior
meeting the need to cover in Rule 103 the related issue of
whether a pretrial offer of proof has to be renewed at trial. The
proposed amendment adds a provision dealing with this issue.
Since it is considerably less controversial than the amendment to
Rule 103(a)(l) it is discussed first.

Amending Rule 103(a)(2). The courts do not seem to have

encountered difficulties in reconciling pretrial‘offers of proof

1 As indicated in the earlier memorandum on Rule 103, some
courts have extended Luce beyond the Rule 609 context. This
memorandum assumes that a disputed issue will not be preserved
for appeal in the absence of testimony by the party who moved in
limine or his witness whenever the circuit so requires. This
memorandum is concerned solely with cases in which the movant
testified at trial, or was not required to testify.

2 Rule 103(a)(l) provides that rulings admitting evidence
cannot be assigned as error on appeal unless "a timely objection
or motion to strike appears of record."

2



with the motion in limine procedure. The only reason for
'amending Rule 103(a) (1) is to ensure that no erroneocus
conclusions will be drawn from the amendment to Rule 103(a)(1).
Unlike the general rule proposed for overruled objections to
evidence -- requiring a renewal of the objection at trial -- the
amendment to Rule 103(a)(2) operates to relieve a party from
havihg to renew an offer of proof at trial unless the court
directs otherwise. The reasons for distinguishing between the two
situations were well stated by the First Circuit in Fusco v.

General Motors Corp., 11 F.3d 259, 262 (1lst Cir. 1993):

Where an objection to evidence has been overruled in
limine, it makes sense to require that the objection be
renewed at trial. However definite the denial of the
motion to exclude prior to trial, it is child’s play
for the opponent of the evidence to renew the objection
when the evidence is actually offered, and requiring
this renewal gives the trial judge a change to
reconsider the ruling with the concrete evidence
presented in the actual context of the trial.

On the other hand, where the motion in limine is
granted, and the proponent of the evidence is told that
the evidence will not be admitted, the situation is
different. To require that the evidence be offered
again at trial would certainly give the trial court a
second chance, but doing so can hardly be described as
easy: on the contrary, the proponent would have to
engage in the wasteful and inconvenient task of
summoning witnesses or organizing demonstrative
evidence that the proponent has already been told not
to offer. Indeed, in many cases the prior grant of the
in limine motion would make it improper to call such
witnesses without prior permission. All the proponent
could do would be to line up the witnesses at trial and
then ask permission.

Reasons for revising Rule 103(a)(1l). After looking at

numerous cases that discuss the interface between the

contemporaneous objection rule and motions in limine, I believe
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that we should amend Rule 103(a) as suggested above so as to deal
explicitly with numerous problems that arise in connection with
in limine motions. The proposed amendment seeks to strike a
balance that recognizes that in most instances an evidentiary
appeal should be based "on the actual form and timing of the
attempt to introduce the evidence, rather than on an essentially
hypothetical situation suggested by the pretrial motion in
limine."3 On thevother hand, "[p]retrial motions are useful
tools to resélve issues which would ‘otherwise clutter up’ the

trial."*4

An amendment is needed for the following reasons,
which are discussed in greater detail below:

1. Oné extremely important function of Rule 103 is to put
attorneys on notice as to what they must do in order to preserve
a right to appeal. In reading opini&ns that deal with Rule 103
and motions in limine it is often difficult to disentangle a
cirquit’s statement of its general rule from its statement of the
exceptions to the rule, and to separate holding from dictum.

For instance, the general rule in a majority of the circuits
is that an objection must be renewed at trial in order to
preserve an issue for appellate review. The Seventh Circuit,

however, has declared on more than one occasion that "the law in

this circuit is that an unsuccessful motion in limine does

3 Palmerin v. City of Riverside, 794 F.2d 1409, 1412 (9th
Cir. 1986).

4 1d.



preserve [an] issue for appeal."5 In these cases the Seventh
Circuit’s conclusioﬁ is either dictum orhis uttered in the
context of facts thét in other ciicuits give rise ﬁb an exception
to the general rule. If the Seventh Circuit really means what it
is saying about "the law in this éircdit“ then we'should consider
amehding Rule 103 because there is a conflict in the éiréﬁits. If
the Seventh Circuit would modify its language if presented with
other fact patterns, then we ought to amend the rule because it
fails to warn attorneys of forfeiting a right to appeal.

Furthermore, even thaugh a good deal of inter-circuit
consistency is visible with regard to the actual fesults in cases
when all of the circuits’ opinions are considered in conjunction
with their underlying facts, there is considerably less
consistency in how courts phrase various exceptions to the
general, majority rule. The formulation is often phrased in terms
of subjective elements that make it difficult for a litigant to
predict what the outcome would be in a particular case. This
uncertainty may cause difficulties in some cases because the
attorney for the losing party may prefer not to repeat the
objection before the jury. The existence of these exceptions
suggests, however, that courts are willing to forgo an objeétion
at trial when the objectives of the contemporaneous objection

rule are satisfied. The proposed amendment seeks to achieve the

5 Allison v. Ticor Title Ins. Co., 979 F.2d 1187, 1200 (7th
Cir. 1992) (D failed to preserve objection where it made no
motion in limine but objected in trial brief). See other cases
discussed below.
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objectives sought by the exceptions while ensuring
predictability.

2. The circuits disagree on whether a party who made an
unsuccessful motion in limine waives its right to appeal when for
tactical reasons it introduces at trial the evidence it
unsuccessfully sought to exclude. See discussion, infra.

3. Adding to the confusion in present practice is the
somewhat uncertain relationship between Rule 103 and Rules 46 of
the Federal Rules of Civil Procedure and Rule 51 of the Federal
Rules of Criminal Procedure. Courts sometimes rely on the
language in these rules making [formal] exceptions unnecessary
when they conclude that an objection at trial was unnecessary to

preserve the error.®

6 See, e.g., American Home Assurance Co. v. Sunshine
Supermarket, Inc., 753 F.2d 321, 324-325 (3d Cir. 1985) (“"test is

whether an objection at trial would have been more in the nature
of a formal exception or in the nature of a timely objection
calling the courts’ attention to a matter it need consider.");
Sprynczynatyk v. General Motors Corp., 711 F.2d 1112, 1119 (8th
Cir. 1985) (under the circumstances an objection would have been
in the nature of a formal exception unnecessary under Rule 46).
Although both the civil and criminal rules were last amended in
1987, they are not completely identical. The crimiral rule makes
"exceptions" unnecessary while the civil rule makes only "formal
exceptions" unnecessary.
Rule 51 provides:
Exceptions to rulings or orders of the court are unnecessary
and for all purposes for which an exception has heretofore
been necessary it is sufficient that a party, at the time
the ruling or order of the court is made or sought, makes
known to the court the action which that party desires the
court to take or that party’s objection to the action of the
court and the grounds therefor; but if a party has no
opportunity to object to a ruling or order, the absence of an
objection does not thereafter prejudice that party.

Rule 46 provides:
Formal exceptions to rulings or orders of the court are

6



4. Revision is not inconsistent with the Committee’s
reluctance to disturb well-established practice under the Rules.
Although minor improvements are not worth the confusion that may
result if attorneys have to learn new ways of proceeding, there
is no well-established practice set forth in the Rules with
regard to the appealabi;;ty;of issues decided on motions in
limine. Instead, a gap exists which an amended Rule 103 would now
cover.

5. The need for a rule covering motions in limine is
probably more pressing now than when the Rules of Evidence were
enacted. More motions in limine are undoubtedly being made than
in 1975 when the Rules became effective. Developments with regard
to evidentiary doctrine such as hearsay and expert testimony have
increased the need for preliminary motions, as has the growth of
judicial management and greater dependence on prettial
conferences. Had motions in limine been as prevalent in the early
1970's as they are now, the original Advisory Committee might
have mentioned them in Rule 103.

6. At our last meeting, some members stated that good

lawyers always figure out a way in which to protect their right

unnecessary; but for all purposes for which an exception has
heretofore been necessary it is sufficient that a party, at
the time the ruling or order of the court is made or sought,
makes known to the court the action which the party desires
the court to take or the party’s objection to the action of
the court and the grounds therefor; and, if a party has no
opportunity to object to a ruling or order at the time it is
made, the absence of an objection does not thereafter
prejudice the party.
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to appeal. This Committee may, however, owe some obligation to
bad lawyers' clients. Careless lawyers who have never read the
cases may be lulled into surrendering a client’s right to appeal
because Rule 103 does not alert them to the necessity of renewing
an objection at trial. The creation of this Committee ~-- after
close to twenty years in which no Evidence Committée existed --

indicates a felt need to reconsider whether evidentiary matters

~are being handled well. The problems listed above and discussed

in more detail below suggest the desirability of clarifying when

an objection must be renewed at trial.

Practice in the circuits a. The majority rule. The proposed

amendment is in accord with the thrust of the rule voiced in a
majority of the circuits -- an objection must ordinarily be
renewed at trial in order to preserve an, issue for appellate

review. Most opinions in the First,’ Third,® Fifth,% sixth,1

7 See e.g., United States v. Vest, 842 F.2d 1319, 1325 (1st
Cir.) (absence of objection at trial is fatal), cert. denied, 488

U.S. 965 (1988); United States v. Griffen, 818 F.2d 97, 104-05
(1st Cir.) (party must renew objection on Rule 403 grounds in
context of trial), cert. denied, 484 U.S. 844 (1987); United
States v. Reed, 977 F.2d 14, 16 (1st Cir. 1992)(dictum; appellant
had not raised issue in question at in limine hearing)

8

While the Third Circuit states as its rule a formula that
other circuits characterize as an exception to the general rule,
the result is in accordance with the majority since the court is
concluding that the objection that would otherwise have to be

made is excused under the particular circumstances. See American

Home Assur. v. Sunshine Supermarket, 753 F.2d 321, 324-325 (3d
Cir. 1988).

9 The court states its general rule as reqﬁiring an
objection at trial unless good cause is shown. See e.g., Marcel
v. Placid 0il Co., 11 F.3d 563 (5th Cir. 1994); Roijas v.

Richardson, 703 F.2d 186, 188 (5th Cir.) (appellant did not lodg

an objection by making a motion in limine and failed to show good

8



Eighth,! Tenth,? and Eleventh!? circuits state as the general

rule that the losing party waives an error created by the in

cause, but court found plain error), opinion set aside on other
grounds at rehearing, 713 F.2d 116 (5th Cir. 1983); Petty v.
Ideco, Division of Dresser Industries, Inc., 761 F.2d 1146, 1150
(5th Cir. 1985). The court finds that good cause exists when the
losing party offers the testimony at trial in order to remove the
sting. See, e.g., Reyes v. Missouri Pacific RR Co., 589 F.2d 791,

793, n.2 (5th Cir. 1979), infra.

1 pictum in cases in this circuit suggest adherence to the
majority rule. See, e.g., Burger v. Western Kentucky Navigation
Inc., 1992 WL 75219 (6th Cir. 1992) at **3 (although court rested
its holding on failure of the district court to rule on the
motion in limine, the court indicated that the motion would not
have counted as an objection even if the court had ruled); Boyle
v. Mannesmann Demag Corp.,: 1993 WL 113734 (6th Cir. 1993) at **1
(failure to object at trial generally results in waiver but in
this instance court led party to believe that motion in limine
sufficed to preserve record). See also Polk v. Yellow Freight
System, Inc., 876 F.2d 527, 532 (6th Cir. 1989) (D failed to
preserve objection when motion in limine was denied and D "did
not appeal this denialj" ‘no mention of Rule 103).

1 See e.g., United States v. Neumann, 867 F.2d 1102 (8th
Cir. 1989); United States v. Kandiel, 865 F.2d 967, 972 (8th Cir.
1989); Hale v. Firestone Tire ‘& Rubber Co., 756 F.2d 1322, 1333-

34 (8th Cir. 1985) (hearsay objection at trial did not preserve
objection made at motion in limine to same evidence on Rule
401/403 grounds); Northwestern [Flyers Inc. v. Olsen Bros. Mfgs.,
679 F.2d 1264, 1275, n.27 (8th ICir. 1982). See also Stars v. J.
Hacker Co., Inc., 688 F.2d 78 (8th Cir. 1982); United States v.
Roenigk, 810 F.2d 809 (8th Cir."1987) (dictum; defendant made
objection at trial). .° oo ‘ ‘

12 The Tenth Circuit, albeit in dictum, has rejected the
rule being advocated here. It would not excuse renewing an
objection at trial even if the trial court’s ruling on the motion
in limine was "explicit and definitive." See McEwen v. City of
Norman, Okla., 926 F.2d 1539, 1544 (10th Cir. 1991) (losing party
failed to make motion in limine part of the record on appeal so
that court concluded that it had nothing to review). See also
United States v. Sides, 944 F.2d 1554, 1560 (10th Cir.), cert.
denied, 112 S. Ct. 604 (1991). ° o )

13 gee e.g., United States v. Khoury, 901 F.2d 948, 966
(11th Cir. 1990). See also Hendrix v. Raybestos-Manhattan Inc.,
776 F.2d 1492, 1503-04'(11lth Cir. 1985).
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limine ruling unless it objects at trial when the evidencg is
introduced.

b. Other circuits. Numerous cases in the Seventh Circuit
state that the circuit’s rule is that once a motion in limine is
made no further objection must be made at trial to preserve the
error.!

The Ninth Circuit’s position is "unclear.'!® In a number of

cases the court has suggested that an in limine motion may

suffice to preserve an objection.!® Other cases are to the

! see Thronson v. Meisels, 800 F.2d 136, 142 (7th Cir.
1986); Sherrod v. Berry, 827 F.2d 195, 203 (7th Cir. 1987)
(objections relating to Rule 401/403 evidentiary issues were
preserved for appellate review when they were raised in motions
in limine, treated in the district judge’s opinion overruling the
new trial motion, and were argued on the first day of trial;
"under the circumstances, it was unnecessary under [Fed. R. Civ.
P. 46] for defendants to review their objection at the time the
evidence was admitted); Harris v. Davis, 874 F.2d 461, 464, n.5
(7th Cir. 1989), cert. denied, 493 U.S. 1027 (1990). See also
Allison v. Ticor Title Ins. Co., 979 F.2d 1187, 1200 (7th Cir.
1992) ("[w)hile the law in this circuit is that an unsuccessful
motion in limine does preserve [an] issue for appeal," D failed
to preserve its objection by objecting in a trial brief and
failing to make a contemporaneous objection at trial). But see
United States v. York, 933 F.2d 1343 (7th Cir.) (requires
objection at trial; cites United States v. Roenigk, 810 F.2d 809,
815 (8th Cir. 1987) without discussion) cert. denied, 112 S. Ct.
321 (1991). York has been ignored in subsequent 7th Circuit
cases. See e.g., Favala v. Cumberland Engineering Co., 17 F.3d
987 (7th Cir. 1994); Allison v. Ticor Title Ins. Co., 979 F.2d
1187, 1200 (7th Cir. 1992). ‘ ‘

* Ppalmerin v. City of Riverside, 1794 F.2d 1409, 1411 (9th
Cir. 1986).

6 See, e.g., United States v. Khan, 993 F.2d 1368, 1377
(9th Cir. 1993) (court held that defendant’s objection to
testimony of a particular witness in motion on limine on which
judge never ruled did not constitute a pending or continuing
objection to all like evidence, but suggests that he could have
availed himself of the benefit of a continuing objection if he
had requested that his earlier objection apply to all other like

10



contrary.”

The District of Columbia and the Second and Fourth Circuits
do not seem to have dealt with this issue.

b. Rationale suggorting‘the general rule. The courts have
advanced thg following reasons for the majority rule that
requires a contemporaneous objection to be made at trial in order
to preserve an issue for appellate review:

1. objections are best assessed in the context of the actual
trial;18

2. unnecessary appeals should be avoided in order to

19

preserve judicial resources;*” and

evidence); Sheey v. South Pacific Transp. Co., 631 F.2d 649, 652-
653 (9th Cir. 1980) (losing party made no objection when evidence

was introduced at trial, but attorney had objected during
pretrial arguments to the court’s ruling and the court held that
"under

these circumstances" the objection was adequate to preserve the
issue on appeal).

V' See United States v. Traylor, 656 F.2d 1326, 1333, n.6
(9th Cir. 1981) (in holding that a contemporaneous objection to
hearsay statements was required, court cited to Collins v. Wayne
Corp., 621 F.2d 777 (5th Cir. 1980) without discussion). See
also Palmerin v. City of Riverside, 794 F.2d 1409 (9th Cir.
1986)(excu51ng objection under certain condltlons- see discussion
below). ‘ :

8 Collins v. Wayne Corp., 621 F.2d 777, 784 (S5th Cir.

1980) contains a lengthy discussion of this rationale which
courts cite to frequently).

1 When a movant makes a contemporaneous objection at
trial, it allows the court to either avoid the evidentiary
violation or give an instruction to cure the harm. Collins v.
Wayne Corp., 621 F.2d 777 (5th Cir. 1980) . Furthermore. the rule
"dlscourage counsel from refraining from making an objection at
trial in order to reserve the opportunity to assert reversible

error on appeal." U.S. v. Roenigk, 810 F.2d 809, 815 (8th Cir.
1987). ‘ S
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3. requiring a contemporaneous objection does not place any
great burden on the movant.?

c. Exceptions to the general rule. The circuits have stated
a number of different exceptions to the general majority rule.
Just as with the statement of the rule itself, the statement of
the exception often constitutes dictum in the setting of the
particular case.?! In formulating exceptions courts have singled
out situations in which the evidentiary issue was handled at the
motion in limine proceeding in a manner consistent with how it
would be treated at trial. The conduct of the parties, the type
of evidentiary issue, and the nature of the judge’s ruling are
all factors that courts have considered. Opinions in some of the
circuits, like the amendment proposed above, excuse renewing the
objection at trial when the judge has ruled definifively.22

Other exceptions, however, also contain subjective elements, such

2 'The rule requiring a contemporaneous objection at trial
is justifiable because "[d]enial of a motion in limine rarely
imposes a serious hardship on the requesting party since the
affected party can make a subsequent objection if the evidence is
ever offered at trial." Rojas v. Richardson, 703 F.2d 186, 188
(5th Cir. 1983), opinion set aside on other grounds at rehearing,
713 F.2d 116 (5th Cir. 1983). Another court referred to the
burden of a contemporaneous objection as “child’s play." See
Fusco v. General Motors Corp., 1i F.3d 259, 262 (1st Cir. 1993).

21

See, e.g., Freeman v. Package Machiner o., 865 F.2d
1331, 1337 (1st Cir. 1988) ("[t]o be sure, there may be instances
where a trial court’s ruling on an in limine motion, taken in

context, is definite enough to excuse omission of an objection on
the point at trial.").

2Z Greger v. International Jensen, Inc., 820 F.2d 937, 941

(8th Cir. 1987) (objection at trial excused where trial judged
had "ruled definitively).

12




as whether the issue was fully briefed,?® or whether the trial
court treated the motion in detail?® that make predictability
difficult.

Consequently, the proposed amendment proposes an objective
standard. The losing party must obtain a definitive on-the-record
ruling in order to avoid having to renew its objection at trial.
By putting this requirement into Rule 103 courts will on notice
of the consequences of making such a ruling. Courts are likely to
rule finally only when they are satisfied that the parties have
treated the matter adequately, and when the exclusion of evidence
rests on an issue of law rather than on an exercise of discretion

best made in the context of the trial.?® For instance, Rule 403

23 American Home Assurance Co. v. Sunshine Supermarket
Inc., 753 F.2d 321, 324 (3d Cir. 1985) (objection excused when
motion in limine fully briefed and the trial court is able to
make a definitive ruling); Spryczynatyk v. General Motors Corp.,
771 F.2d 1112, 1118-19 (8th Cir. 1985) (trial court made a
definite pre-trial ruling and thee "matter was fully briefed and
argued"); Palmerin v. City of Riverside, 794 F.2d 1409, 1413 (9th
Cir. 1986) ("where the substance of the objection has been
thoroughly explored during the hearing on the motion in limine,
and the trial court’s ruling permitting introduction of evidence
was explicit and deflnltlve, no further action is required to
preserve or appeal the 1ssue of adm1551b111ty of that
evidence.").

2 ynited States v. Kerr, 770 F.2d 690, 698, n.8 (1lth Cir.
1985) (dictum)

25 Cf. United States v. Mejia-Alarcon, 995 F.2d 982 (10th
Cir.) (holding that the motion in limine preserved the
evidentiary issue for appeal because a three-part test was
satisfied: 1) the issue was fairly presented to the district
court at the time of the pre-trial hearing; 2) the issue could be
finally determined at the hearing, a requirement that was met
because a Rule 609(a)(2) question is essentially a question of
law; and 3) the trial judge ruled unequivocally, cert. denied,

114 s. Ct. 334 (1992).
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~determinations are not going to be made definitively.

Consequently, in practice, the proposed amendment would

accommodate some of the more subjective factors that some of the

circuits have included in their discussion of exceptions to the
general rule. Even if the court makes a "final" ruling at the
motion in limine, the last sentence of the proposed amendment
recognizes that a court may always reconsider its ruling at
trial.

The losing party offers the evidence the court refused to

exclude. There is a definite split in the circuits as to whether
the losing party waives its right to appellate review when it
elicits the evidence at trial which it previously unsuccessfully
sought to exclude at the motion in limine. In the FifthZ and
Seventh?’ Circuits, the movant ét the motion in limine does not
forfeit its objection when it introduces the evidence for
tactical reasons in order to lessen the sting. The Second Circuit
hasydealt with this issue only at the district court level.?8

The Tenth Circuit has not actually discussed this issue but has

%6 Reyes v. Missouri Pacific RR Co., 589 F.2d 791, 793, n.2
(5th Cir. 1979) ("[(a]lfter the trial court refused to grant Reyes’

motion in limine ..., he had no choice but to elicit the
information on direct examination in an effort to ameliorate its
prejudicial effect."); Petty v. Ideco, 761 F.2d 1146, 1152, n.3
(5th Cir. 1985). :

7" cook v. Hoppin, 783 F.2d 684, 691, n.2 (7th Cir.
1986) (ruling on motion in limine is law of the case). Accord,
Harris v. Davis, 874 F.2d 461, 464, n.5 (7th Cir. 1989).

8 See United States v. Muscato, 534 F. Supp. 969, 973
(E.D.N.Y. 1982) (Weinstein, J.) (party did not waive a hearsay
issue by introducing the evidence after the court denied his
motion in limine to exclude). :

14



allowed a losing party to raise an evidentiary issue on appeal
after bringing out the evidence on direct.?

The Sixth,¥ Eighth,3 and Ninth¥® Circuits have held that
waiver of the evidentiary issue results when the movant
introduces at trial the evidence which he previously sought to
exclude.

The proposed draft would permit the losing party at the
motion in limine to preserve the issue for appeal even though it
introduces the disputed evidence at trial. Although this approach
has been criticized for permitting a party to adopt a trial
strategy that is in his best interest and then complaining about
it, two considerations support such a rule. The first which

pertains to objections made pursuant to Rule 609 in particular is

29 See U.S. v. Mejia-Alarcon, 995 F.2d 982 (10th Cir. 1992)
(discussed supra at note 25).

¥ uy.s. v. Leon, 1992 WL 133039 at **2 (6th Cir. 1992)
("[a] motion in limine is merely a request for guidance from the
court on an evidentiary question which the parties can utilize to
guide their trial strategy.” Thus "the denial of the motion in
limine does not insulate the defense from the adverse effects of
its trial strategy ...").

31 The Eighth Circuit has consistently held that a movant’s
trial tactic of introducing disputed evidence precludes review of
the evidentiary issue on appeal. See United States v. Brown, 956
F.2d 782 (8th Cir. 1992); United States v. Brimberry, 779 F.2d
1339 (8th Cir. 1985); Nicholson v. Layton, 747 F.2d 1225 (8th
Cir. 1984) United States v. Dahlin, 734 F.2d 393 (8th Cir. 1984);
United States v. Cobb, 588 F.2d 607 (8th Cir. 1978), cert.
denied, 440 U.S. 947 (1979).

% See williams v. United States, 939 F.2d 721, 723-25 (9th
Cir. 1991) ("by not making an objection to the admission of past
crimes evidence at trial, defendant waived his right to appeal
the district court’s in limine ruling that the evidence was
admissible under Rule 608(a)(1).").
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that the 1990 amendment to Rule 609 specifically
removef{d] from the rule the limitation that the conviction
may only be elicited during cross-examination, a limitation
that virtually every circuit has found to be inapplicable.
It is common for witnesses to reveal on direct examination
their convictions to "remove the sting" of the impeachment.
Advisory Committee Note to 1990 Amendment.
It seems unfair to suggest that defendant’s right to introduce
evidence of the conviction on direct has been recognized without
warning defendant that he will forfeit appellate review of the

district court’s pretrial ruling, especially since the rule in

Luce, which is not being changed, will force him to testify in

order to preserve an error.

More generally, a rule that conditions appellate review on
not putting one’s best foot forward with the jury seems harsh.
Courts have expressed concerns that a rule such as the one here
proposed encourages the losing party to proffer the evidence,
thereby precluding the trial court from changing its in limine
ruling.® However, the losing party is unlikely to offer the
evidence if it believes that there is a realistic chance that the

court will reverse itself and exclude the evidence at trial.

¥ Williams v. United States, 939 F.2d 721, 724 (9th Cir.

1991) ("even if the court rules that the disputed evidence is
‘admissible, it can later change its mind based on D’s testimony
or it my appear, as the trial proceeds that there is less of a
need to impeach than previously thought ...." ).

16
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1. Prior Committee action. At its fall meeting, the

]

Committee expressed interest in further exploration of problems

| Sanes

posed by the Supreme Court’s opinion in Luce v. United States,

| —

469 U.S. 38 (1984). Luce prohibits a defendant from raising on

appeal a claim pursuant to Rule 609 unless the defendant

]

g

testified and raised the objection at trial. Luce means that a

defendant who is unsuccessful in having a prior conviction

excluded through a motion in limine cannot have that

determination reviewed on appeal unless he takes the stand. The

Committee agreed that any modification of Luce’s policy should be

fﬁ

accomplished via Rule 103 rather than Rule 609 because opening

Rule 609 to Congressional review might well be counter-

productive.

Rule 103 does not presently contain any provision dealing

with in limine motions. Drafting such a section requires the

resolution of a number of issues that lie beyond the scope of the

T 7
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Luce opinion itself. Accordingly, this memorandum first discusses
Luce and the Supreme Court’s rationale. It then considers the

extent to which Luce has been applied outside the Rule 609

context, the contemporaneous objection rule, and possible changes

to Rule 103.

2. Luce. In Luce v. United States, 469 U.S. 38, 43 (1984),
the Court held "that to raise and preserve for review the claim
of improper impeachment with a prior conviction, a defendant must
testify." The Coqrt justified its holding by stressing the
difficulty a reviewing court encounters in ruling "on subtle
evidentiary questions outside a factual context." Id. at 41. This
is particularly a problem in view of the balancing test the court
must apply pursuant to Rule 609(a) (1) to determine the
admissibility of a prior conviction. The court needs to know the
precise nature of the defendant's testimony which‘is, however,
unknowable at the motion in limine stage before the defendant
testifies. The Court found speculative any possible harm flowing
from a district court ruling allowing impeachment and voiced
concern that appellate review without requiring the accused’s
testimony would encourage defendants to make in limine motions
"to ‘plant’ reversible error in the event of conviction."
Furthermore, the Court expressed concern that allowing appeals
from adverse rulings on motions in limine would promote a
windfall of éutomatic reversals, since error which presumptively

kept the defendant from testifying could not logically be called

harmless.




Critics of Luce have pointed primarily to the decision’s
effect in keeping defendants off the stand for fear that they
will be convicted once the jury hears of their prior convictions.
That fear, coupled with the appellate courts’ extensive reliance
on harmless error, means that a defendant may conclude that the

lesser danger is to forgo testifying in his own behalf.

‘Consequently, if the trial court was wrong in its in limine

determination, or refuses fo make one; the defendant forfeits the
protection of Rule 609(a) which was specifically drafted to
protect defendant against the danger that prior crime evidence
offered to impeach will be misused on a propensity inference. See
Advisory Committee Note to 1990 Amendment ("the rule recognizes
that, in virtually every case in which prior convictions are used
to impeach the testifying defendant, the defendant‘faces a unique
risk of prejudice").

Critics have also argued that appellate courts can take into
account the fact that defendant’s proffer may be self-serving and
can still apply a harmless error test even if they assume that
the erroneous ruling caused defendant not to take the stand.
Furthermore, exclusion of a conviction may be conditioned on
defendant’s trial testimony being‘consonant with the terms of a
proffer made at the in limine hearing.

The states are split on adopting the Luce approach. See
Annot., 88 A.L.R. 4th 1028. Some states that do not follow Luce
have added special provisions to their rules of evidence (see

below); others have reached this result via court decisions. The
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opinions indicate some disagreement about the record tﬁat
defendant must make at the in limine hearing.

3. Extensions of Luce. Justice Brennan’s concurring opinion
in Luce stated: "I do not understand the Cdﬁrt to be deciding
broader questions of appealability vel non of in limine rulings
that do not involve Rule 609(a)." The Second, Sixth and Eleventh
Circuits have, however, extended Luce to impeachment pursuant to

Rule 608(b). See United States v. Weichert, 783 F.2d 23, 25 (2d

Cir. 1986) (per curiam) (defendant failed to testify), cert.

denied, 479 U.S. 831 (1986); United States v. Sanderson, 966 F.2d

184, 189-90 (6th Cir. 1992); United States v. DiMatteo, 759 F.2d

831, 832-33 (1lth Cir. 1985) (per curiam) (witness failed to
testify), cert. denied, 474 U.S. 860 (1985). The First Circuit
has refused to review a Rule 403 determination in the absence of
testimony by the accused (United States v. Griffiﬁ, 818 F.2d 97,
105 (1st Cir. 1987), cert. denied, 484 U.S. 844 (1987). And the
Eighth Circuit has stated that Luce applies to a Rule 404 (b)
determination, and refused to review a claimed error pursuant to

that rule when defendant failed to testify. See United States v.

Johnson, 767 F.2d 1259 (8th Cir. 1985) (court ruled that evidence

would be usable for rebuttal and cross-examination).

4. The contemporaneous objection rule. Rule 103(a) (1)

provides that rulings admitting evidence cannot be assigned as
~error on appeal unless "a timely objection or motion to strike
appears of record." Does this rule require a party to renew its

objection at trial when the evidence is offered if the court



previously denied the party’s motion in limine to exclude the

evidence? See Catherine Young, Should a Motion in Limine or

Similar Preliminarv Motion Made in the Federal Court Svstem

Preserve Error on Apneal Wlthout a _Contemporaneous Obijection? 74

Ky. L. J 177 (1990) (reporting a split among the circuits).
In the case of prior conviction evidence, the

contemporaneous exception rule intersects with the Luce rule and

may cause additional problems for the defendant. If the defendant
testifies at trial, thereby satisfying Luce, a rigid view of Rule

103(a) precludes appellate review if the defendant brings out the

conv1ctlon on direct, as permitted by Rule 609, in order to
remove its sting. See Willijams v. United States, 939 F.2d 721,

—— et el R MOy

723-25 (9th Cir. 1991).

5. Possible amendments to Rule 103.

a. Should a motion in limine Drovision‘be added with

an exception to the contemporaneous objection rule? A number of

different solutions are possible.

1) Do not add a motion in limine provision. This

resolution does not mean that a failure to renew an objection at
trial after an adverse in limine determination will always be
fatal to appellate review. Some of the circuits have carved out
limited exceptions. See, e.g., United States v. Mejia-Alarcon,
296 F.2d 982 (10th Cir. 1992) (defendant brought out conviction
on direct after judge found at in limine hearing that defendant’s
prior conviction for the unauthorized acquisition and possession

of food stamps involved dishonesty or false statement and was
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therefore automatically admissible pursuant to Rule 609(a)(2);
appellate court found that under these circumstances the motion
in limine preserved the objection because it satisfied a three-
part test: 1. the issue was fairly presented to the district
court at the time of the pre-trial hearing; 2. the issue could be
finally determined at the hearing, a requirement which was met
because a Rulé 609(a)(2) question is esséntially & question of
law; and 3. the judge ruled unequivocally).! Courts have also
sometimes excused the need for a contemporaneous objection when

it obviously would have been useless. See United States v. Lui, .

941 F.2d 844 (9th Cir. 1991) (court threatened defendant with
sanctions for moving in limine to exclude drug courier profile
evidence).

The disadvantage with this approach is that the party who
fails to object can never be sure that the circuits’ various
exceptions will apply in a particular case. Consequently, a
number of suggestions have been made for codifying the
circumstances in which a prior motion in limine will excuse

further objection at trial.

2) Amend the rule to require the judge to specify

at_the in limine motion whether a further objection must be made

at trial. One possible version of such an addition to Rule 103

was proposed by the ABA Criminal Justice Section, Committee on

! For other cases in which courts applied a similar test

see Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986); Greger v.

International Jensen, Inc, 820 F.2d 937 (8th Cir. 1987); Palmerin
v. City of Riverside, 794 F.2d 1409 (9th Cir. 1986) (thoroughly
explored and definitive ruling).




Rules of Criminal Procedure and Evidence, Federal Rules of

Evidence: A Fresh Review and Evaluation, 120 F.R.D. 299 (1987).
It suggested adding to Rule 103(a)(1):

(a) A ruling on a motion in'limine that evidence

subject to the motion is admissible shall be sufficient
to preserve the issue for appeal w1thout any further
objection by the losing party during trial,; unless the
court specifically notifies the parties that its ruling
is tentatlve and the motion should be renewed at trial.

(b) Durlng trlal the court can change any 1n limine
ruling for good cause shown.

It would of course also be possible to draft such a rule in

the reverse, eliminating the need to make an objection at trial.
if the court advises the losing party that it need not renew the
objection. The advantage of either approach is that the losing
party will know when to renew the objection at trial. It will
not, however, always allow a defendant to preserve his right to
raise the issue on appeal when he introduces evidence on direct
of a conviction which the court admitted pursuant to Rule

609(a)(1).

3) Amend the rule to eliminate the need for an

objection at trial if the issue was explored fullv at the in

limine hearing. Kentucky added a subdivision (d) to its version
of Rule 103 that not only makes contemporaneous objections
unnecessary under some circumstances but also simultaneously
overcomes Luce when the provision applies:
(d) Motions in limine. A party may move the court for
a ruling in advance of trial on the admission or

exclusion of evidence. the court may rule on such a
motion in advance of trial or may defer a decision on

admissibility until the evidence is offered at trial. A
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motion in limine resolved by order of record is
sufficient to preserve error for appellate review.
Nothing in this rule precludes the court from
reconsidering at trial any ruling made on a motion in
limine.

Commentary to the provision first explains the value of

3

motions in limine and expresses the hope that the provision will
encourage more widespread use of the device. The Commentary then

discusses the second and last sentence of subdivision (d):

O

oy

= 7]

3 10

"The second sentence is intended to recognize that such

motions might frame issues which can only be resolved
properly in the context of developments at trial and
that the trial judge must be given great latitude to
make or refuse to make advance rulings on
admissibility.

In some jurisdictions the case law leaves doubt about
the extent to which motions in limine may be used to
preserve errors for review. . . Subdivision (d)
eliminates this doubt by providing that motions in
limine resolved by order of record are sufficient to
preserve error for appellate review. By requiring that
such motions be resolved by "order of record," an
adequate record for the appeals court should be
assured. it should be noted that a motion in limine
would not be sufficient to preserve errors for
appellate review unless it provided the trial court
with the type of information which would be required to
preserve errors raised at trial (i.e. information
sufficient to satisfy the requirements of subdivision
(a) --the specific ground for any objection being made
and the substance of any evidence being offered).

The last sentence of the provision merely recognizes aa
right in the trial court to reconsider advance rulings
on evidence issues in the light of developments at
trial. the provision does not attempt to define the
circumstances under which reconsideration would be
appropriate. But it could be expected that
reconsideration would only be necessary in unusual
situations, for a trial judge should not provide
advance rulings on admissibility in situations which
might call for reconsideration at trial.

Kentucky’s formulation leaves somewhat uncertain when

defendant can risk not making an objection at trial. See

8



discussion of United States v. Mejia-Alarcon, supra. The rule
does not indicate when the record will be adequate to overcome

the‘timely‘objéction requirement and the Luce ruling. Must the

defendant proffer his testimony at the in limine hearing?

4) - Other formulations. The ABA Criminal Justice

Section’s Committee suggested a number of additions to Rule 103
specifically responsive to the Luce opinion. See discussion
infra. The proposal also preserves the right to an appeal if the
defendant brings out the evidence of his prior conviction on
direct provided certain conditions are met. Such a provision

could be drafted independently of provisions aimed at overruling

Luce.

One might also seek to codify the test in Mejia-Alarcon. The

result would be a provision stressing both an explicit ruling by

the trial court and an adequate exploration of the issue at the

‘limine hearing, i.e. somewhat of a cross between the ABA Criminal

Section’s proposed subdivision(a)(l) and Kentucky’s subdivision
(d).

b. Overruling Luce. Instead of, or in addition to,
dealing with motions in limine in general, the Committee might

wish to address the issues posed by the Court’s holding in Luce.

State judicial decisions which haye declined to follow Luce can
be divided into two broad categories: 1. defendant need not
testify at trial in order to preserve for appeal an adverse
ruling that admits a prior criminal conviction for impeachment;

2. defendant’s failure to testify at trial preserves for appeal
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an adverse ruling concerning the admissibility of prior
convictions only if the defendant created an adequate record to
permit appellate review. Compare State v. Whitehead, 517 A.2d 373
(N.J. 1986) (found that appellate court could review the trial
court’s decision without requiring a proffer from defendant and
that requiring a proffer exposes the defendant to the tactical

disadvantage of prematurely disclosing his testimony) with State

v. McClure, 692 P.2d 579 (Ore. 1984) (in order to preserve issue
for appeal defendant must establish on record that he will in
fact take the stand and testify if convictions are excluded, and
must outline sufficiently the nature of his testimony so that
appellate court can effectively balance). These solutions and
others are discussed below.

1) Restricting Luce’s impact to the facts of the
case. Courts have gone beyond the specific holding of Luce: 1. by
extending the ruling to rules of evidence other than rule 609; 2.
by foreclosing the non-testifying defendapt from raising the
propriety of the trial judge’s ruling with regard to the
admissibility of prior convictions even when‘the court finds the
conviction automatically admissible pursuant to Rule 609(a)(2) so
that it does not have to engage in any balancing; 3. in Luce, the
defendant had made no proffer as to what his testimony would be
469 U.S. at 462. A provision could be drafted requiring defendant
to testify in order to raise a Rule 609(a)(l) issue on appeal
unless he made an adequate proffer at the motion in limine, and

providing that other situations would be handled by some version

10




of a motion in limine rule as suggested above.

2) Requiring defendant to make an _adequate

proffer of evidence at the motion in limine in order to preserve

the right to appellate review. A provision that relieves

defendant from testifying at trial but conditions_appellate

review on the adequacy of defendant’s proffer is consistent with

the Luce opinion’s basic premise that appellate courts cannot
review the trial court’s balancing in the absence of an adequate
recéfd. The Kentucky provisionﬂquoted above is one example of a
rule that would require defendant to offer some information,
although it is very vague as to what is required.

A more detailed provision was suggested by the ABA Criminal
Justice Section’s Committee. It proposed that the following two
sections be added to Rule 103 (in addition to the general

provision on motions in limine set forth above):

(2)(a) If the in limine motion concerns impeachment of
the criminal defendant, the court shall rule (and the
ruling shall be made subject to later evidentiary
considerations) as early as practicable, and no later
than when the defendant is called as a witness. (b)
Any ruling made at the time the defendant is called as
a witness shall be subject to change only if he or she
testifies in a manner so differently from that
indicated to the court at the time of the ruling that
it would have affected the ruling.

(3) if the ruling in limine admits impeachment
concerning a criminal defendant’s wrongdoing or
conviction of crime, the merits of the evidentiary
issue shall be preserved for appeal even if the
witness-defendant personally testifies to the
impeaching facts on direct examination, or does not
testify at all, as a result of the ruling, if he or
she: v ‘

(a) indicated to the court an intention to testify

at trial; and ' ’

(b) made known the substance of his or her
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proposed testimony on the record before the court
ruled on the admissibility of the impeachment.

c. Relieving defendant of any obligation to

testify at trial or to make a proffer in order to preserve for

appellate review a ruling that admits evidence of a prior

conviction. As indicated above, some state courts have rejected

the Luce rationale that an appellate court cannot properly review

the trial court’s decision absent testimony or a proffer of .
testimony by the accused. See also Commonwealth v. Richardson,
500 A.2d 1200 (Pa. 1985); State v. Ford, 381 N.W.2d 534 (Minn.
1986) . This had been the rule in some federal circuits prior to

Luce.

Tennessee has incorporated this approach into its version of
Rule 609:

(a)(3) If the witness to be impeached is the accused in
a criminal prosecution, the State must give the accused
reasonable written notice of the impeaching conviction
before trial, and the court upon request must determine
that the conviction‘’s probative value on credibility
outweighs its unfair prejudicial effect on the
substantive issues. The court may rule on the
admissibility of such proof prior to the trial but in
any event shall rule prior to the testimony of the
accused. if the court makes a final determination that
such proof is admissible for impeachment purposes, the
accused need not actually testify at the trial to later
challenge the propriety of the determination.

See also Kentucky'’s Rule 103(d) discussed at 5.a.(3), supra.

12
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director z
UNITED STATES COURTS - lOHNCl;-_ RABIE]
1€
CLARENCE A. LEE, R .
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

October 15, 1996
Via Facsimile

MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES
SUBJECT: Rule Changes Needed Because of New Legislation

On October 3 and 4, the Congress passed the F ederal Courts Improvement ACt of
1996 (S. 1887). It now awaits the President’s signature. Section 207 of the Act amends
the appeal provisions contained in 28 U.S.C. § 636(c) and (d), which deal with civil cases
tried by magistrate judges. The amendment eliminates an optional appeal route to the
district judge and a further discretionary appeal to the circuit court. (See attachment.)

—

Rule 73(d) of the Federal Rules of Civil Procedure refers to the optional appeal
route. Rules 74, 75, and 76 set out the procedures governing the optional appeal route to
the district judge. The Courts Improvements Act may obviate the need for the provision
and the rules. Under our procedures, “the Standing Committee may eliminate the public
notice and comment requirement if, in the case of a technical or conforming (statutory)
amendment, it determines that notice and comment are not appropriate or necessary.”

I am attaching a memorandum from Professor Edward H. Cooper reflecting his
preliminary views on this topic. It will be discussed at the meeting.

o v KA
John K. Rabiej

Attachments

cc:  Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette

- A TRADITION OF SERVICE TO THE FEDERAL IUD!C]ARY

PR O s SO AT S S AR FRISR R -RETRRRAT T



S. 1887

One Aundred Fourth Congress
| o the
Anited States of America
AT THE SECOND SESSION

Begun and held a1 the City of Washington on Wednesday,
the third day of January, one thousand nine hundred and ninety-six

4 At

To make improvements in the operation and sdministration of the Federal courts,
and for other purposes. N

Be it enacted by the Senate and House of aﬁeprr’esentatives of
the United States of America in Congress assembled, -
S8ECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TiTLE.—This Act may be cited as the “Federal Courts

Improvement Act of 1996".

(b) TABLE OF CONTENTS.—The table of contents of this Act
= is as follows:

Sec. 1. Short title; table of contents.
TITLE I--CRIMINAL LAW AND CRIMINAL JUSTICE AMENDMENTS
Sec. 101. New authority for probation and pretrial services officers.
TITLE 0-—JUDICIAL PROCESS IMPROVEMENTS

8EC. 207. APPEAL BROUTE IN CIVIL CASES DECIDED BY MAGISTRATE
JUDGES WITH CONSENT.

Section 636 of title 28, United States Code, is amended—

(1) in subsection (¢)— L
(A) in paragraph (3) by striking out “In this cir-
cumstance, the” and inserting in lieu thereof “The”;
(B) by striking out paragraphs (4) and (5); and
(C) by redesignating paragraphs (6) and (7) as para-
phs (4) and (5); and o Y .
g)am subsection (d) by striking out “, and for the taking
and hearing of appeals to the district courts,”.
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THE UNIVERSITY OF MICHIGAN
Ann Arbor, Michigan 48109-1215

Edward 1. Caoper Hutchins Hall
Thomas M. Cocley Professar of Law ! (3131 7644347

BAX (313) 7630375 .

October 13, 1996

John K. Rabigj, Esq. ,
Chief, Rules Committee Support Office
Administrative Office of the United States Courts

by FAX: 202.273.1826 Six Pagés "

Re: Abolition of district court appeals from magisirate judges

P

Dear John: - <~ - ks

Thank-you for sending along § 207 of S.1887, the Federal Courts
Improvement Act of 1996. The revisions of 28 U.S.C. § 636(c) and (d) do
indeed appear to abolish the opportunity for parties who have consented to trial
on the merits before a magistrate judge to consent also to take the initial appeal
to the district court. =

This is the sort of thing I hate to act on at a moment's notice. Part of my
difficulty is residual concern that Congress may have acted t0o quickly in
abolishing the opportunity to appeal to the district court. This doubt keeps getting
in the way. At any rate, | have read and reread the provisions of Civil Rules 73,
74, 75, and 76 to see what changes arc required to conform to the new statute.
[ think 1 have it right, but want other eyes to look at it.

Ta conform with the deletion of this alternative appeal path, Civil Rules
73(d), 74, 75, and 76 should be abrogated. Rule 73(a) must be amended to
conform to the new paragraph numbering in § 636(C). Rule 73(c) must be
revised; there is a fair argument that it would bettcr be deleted, but I am not sure
that is an appropriate step to take without further deliberation.

I attach pages that illustrate my understanding of the amendments w0 §
636(c) and the changes that should be made in Rule 73(a), (¢), and (d).

In addition, I attach the November, 1995 version of the Note on possible
revision of Rule 73(b). It is updated to reflect one additional Seventh Circuit
decision. If we decide in favor of immediate action on the conforming parts of
Rule 73, and abrogation of Rules 74, 75, and 76, 1 think we should not attempt
0 add Rule 73(b) to the mix. This is svmething more than a conforming
amendment, although perhaps not much more. J also do not think that the
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John K. Rabiej, Esq.
October 13, 1996
.page two

possibility of amending Rule 73(b) affords a particularly strong argument for
slowing down on the other changes.

The case for going forward immediatcly with conforming amendments is
 strong, particularly it informal soundings indicate that the Supreme Court would
not he reluctant to act by the end of April on proposals transmitted by the Judicial
Conference in March. The most effective alternative is to point out to the various
publishers in print and space that a caveat should be added to Rules 73 through
76. That might work well enough, but in all it looks very strange to have a
process that takes not one year but two to conform the rules to a statutory
amendment like this.

_ 1 am sending a copy of these materials to Judge Carroll in the hope that
he can lend an expert eye before the meeting later this week. "If we can all agree
that the task is as straightforward as it first appears, T will be much comforted.

EHC/Im Edward H"Cooper
attachy
FC: Hon. Paul V. Niemeyer, 410.962.2277

Hon. John L. Carroll, 334.223.7114
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Rule 73 Conforming Changes

Rule 73. Magistrate Judges; Trial by Consent and-appeai-Gptions

(a) Powers; Procedure. When specially designated to exercise such
jurisdiction by local rule or order of the district court and
when -all parties consent thereto, a magistrate judge may
exercise the authority provided by Title 28, U.S.C. § 636(c¢)
and may conduct any or all proceedings, including a jury or
nonjury trial, in a civil case. A record of the proceedings
shall be made in accordanre with the requlrements of Title 28,
U.8.C. § 636(c)(¥5).

% * %

(c) Nermal Appeal Route. In accordance with Title 28, U.S.C. }§

ki

636(C)(3), vniess-the-parties-ctherwiee agree to-the-eptienad .

- appeal-reute- provided-for-in- subdiv&stea-{éa— ~elrig-ruies
appeal from s judgment entered upon direction of a magistrate

c¥edings under this rule will lie to the court of

appeals as it would from a judgment of the district court.

€dy-optienal-Appesi-Reuter--in-acecordonce-with-Pitie-2857-UcS+Cv~-%§
636¢e) {4} 7-at-the time-of-reference-to-a magistrete-Judge;-the
parties-agy--consent--to-appeal--on-~-the-record--to--a-distriet
judge-of - £the- court--and -thereafter by -petition-enly-~te-the
eourt-acf-appealss

Subdivision (c) might be deleted entirely. Or it might be
revised to conform to the provisions of 28 U.S5.C. § 636(c)(1) and
(3). Section 636(c)(1) provides that when 2 magistrate judge is
authorized and the parties consent, the magistrate judge "may * #*
* order the entry of judgment in the cagse * * =»_n Section
636(¢)(3) provides that: "The consent of the parties allows a
magistrate decignated to exercise «civil Jurisdiction under
paragraph (1) of this subsection to direct the entry of a judgment
of the district court in accordance with the Federal Rules of Civil
Procedure.”

Rule 73(¢) could be revised to read:

{(c) Rermal-Appeal-Reuter Entryv of Judgment|[: Appeall). 2 magistrate
judge trving a case under this rule may enter a judgment of
the district court [under these rulesl. [Appeal from a

ju £t entered b magistrate judge lies to the court of

iﬂpgﬂliLl

el
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‘¢! Notwithstanding any provision of law to the CONtrarye-

‘L Upon the consent of the partes. a full-time United States
magistrate or a part-time United States magistrate who serves as a
full-time judicial officer may conduct any or all proceedings in 2 jury or
nonjury civil matter and order the entry of judgment in the case. when
epecially designated to exercise such jurisdiction by the districr court
or vourts he serves. Upon the consent of the parties, pursuant to their
specific wnitten request, anv other part-time magistrate may exercise
such jurisdiction. if such 'magistrate meets the bar membership re-

quirements sot forth in section, 631(bX1) and the chief judge of the

districy court: certifies that 4 full-time magistrate is not reasonably
available in accordance with | guidelines established by. the. Jjudicial
council of the circuit. When there is'more than one judge of a district
court. designation under this paragraph shall be by the concurrence of
3 majority of all the judges of S district court. and whigh there is no
such concurrenice, then by théiehief judge. ‘ o

© (2) If 2 magistrate is designated to exercise civil jurisdiction under
paragraph (1) of this subsectjun, the clerk of court shall, at the time
the action is flled. notify the.parties of the availability of a magistrate
to exercise such jurisdiction. . The decision of the parties shall be
communicated to the clerk of eourt. Thereafter, either thé district
court, judge or the magistrate'may again advise the parties of the
availability of the miagistraté, bur in so doing, shall alsa advise the
partiés that they, are free to withhold consent without adverse substan-
tive consequences. Rules of court for the reference of ¢ivil mattors to
magistrates shall include proeoqyres to protect the yoluntarinessof the
parties’ consent. o
+3) Upon entry of judgment in any case referred under paragraph

‘1) of lthis subseetion. an aggpéveu party may app:alﬂdiré“ct‘ly to the
appropriate United States coutt vl appeals from the judgment of the
magistrate in the same manner as an appeal from any other judgment
of 2 district court. £In thic Jircumstanes Sfhe consent of the' parties
ailows & magistrate designated. to exercite civil jurisdiction under
paragraph (1) of this subsection to direct the encry of a judgment of
the district court in accordance with the Federal Rules of Civi] Proce

b

States.

‘ o e

q Notwithstanding the provisions of paragraph (3 g sub.

z&ecz at the time of ‘z-efem\’p;‘:e 0 2 magistrate, the parties: may

‘%rther c'mo appeal on th":e;\i:ecord to a judge of the district court
N ‘

in the sam ner as on anma‘ppea; from a judgment of the district |
i X ’

{’ vourt 10 & court Of-appeals. Wherever posSible the local rules of the /

2y

district! court and the™ryles prompigated by the conference shall
[ endeavor to make such appesl jr&xpensive. The district court may

* aifirm, reverse, modify, or reafand t strate’s judgment.
: Qs )

s -4 i . {ap o 3

‘ 51 Cases 1n the disfiict courts under paragraph (4) of this subsec-
f

|

¢ 2ion may be revi by the ap#répriate United Stages court of appeals

; upon petitigp-for leave to appgﬁ.l, by a party stating ?p@‘{ic objections,
i to the jud€ement. Nothing in Ehw“ paragraph shall be constrred to be,
} a liptation o:g any party’s righ!t 'to seek review by the S\;preme‘ ‘chg 1
A1 the Unired States. R :

-

&) The court may, for goédcause showan un s vwn motion, or
under extruvrdinary drwmscqﬂces shown by any party, vacate a
reference of a civil matter to, 2 magistrate under this subsection.
5 /‘—(}'l The magistrate shall. subject to guidelines of the Judicial
Conference. determine whether the record taken pursuant to this
cection shall be taken by electronic sound recording, by a court
reparter. or by other means,

di The practice and procedure

for the trial of cases before officers

&

N

. ;¢,': " 4-."'
es promtlgated by the

real shall conform to rul Spreme Court

pursuant o section 2072 of this titla.

P. 04/06

dure. Nothing in this paragra\bh shall be construed as a limitation of
anv party’s right to seekreviep’jw? by the Supreme Court of the U“m'tcﬁ‘——"
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Rula 73 (b)

This suggestion arises from a remark made by Judge Easterbrook
during "the January, 1995 meeting of the Standing Committee. The
discussion topic was proposed interim rules for jury trials in
bankruptcy courts. He observed that Rule 73(b) is a trap because it
happens that after all original parties have consented to c¢ivil
trial before a magistrate judge, a new party is joined and matters
proceed before the magistrate judge without getting the consent of
the new party. He asserts that any resulting judgment is void. Angd
so the Seventh Circuit rules. See, e.g., Mark I, Inc. V. Gruber,
7th Cir.1994, 38 F.3d 369, resting in Jaliwala v. U.S., C.A.7th,
1991, 945 F.2d4 221. (In Brook«wWelner ‘Séred, Kreger & Weinberg v.
Coreqg, Inc., 7th Cir. 1995, 31 Fed.Rules Serv.3d 754, the court
ruled that a successor to a party who consented to a magistrate-
judge trial is bound by the consent. And in Smith v. Shawnee
Library System, C.A.7th, 1995, 60 F.34 317, 320-321, the¢ court
accepted’ consents given by the 1ater-added partles following
argument in the court of appeals. AT the sane t1me,:&$ oliserved -
that if any of them had failed to consent, Mthat would be‘an end of~«
it" — the appeal must have been dlsmzssed.‘ It further suggested
that this approach opens up obvious opportunities "to play strategy
games," but that these opportunities flow from the earlier circuit
decisions.)

This problem could be cured by adding one or two new sentences
at the end of the first paragraph of Rule 73(b). On the theory that
it makes sense to incorporate current style conventions when a
substantive change is made to a rule, the new nmaterial is set out
here at the end of the introductory paragraph of the Style
Committee draft. It could as easily be added to the end of the
first paragraph of current Rule 73(b).

(b) Consent Procedure. When a mnagistratc judge has been
designated to exercise civil trial jurisdiction, the
clerk must give the parties written notice of their
opportunity to consent under 28 U.S.C. § 636(¢). To
signify their consent, the parties must [within the
period set by local rule] jointly or separately file an
election consenting to this exercise of authority. If a
new party is added after l carlier-joined parties have
cogsented, the new party must be potified of the consents

ng given an opportunity to consent. If a new party doeg

within eriod set by loc rule the
dzstrlg judge must vacgte the reference to the
nmagistrate Judge. '

(1) A district judge or magistrate judge may be
informed o©f a party’s response to the clerk’s
notification only if all parties consent to
referring the case to a magistrate judge.

(2) A district judge, magistrate judge, or other court
official may again advise the parties of the
availability of a magistrate judge, but, in so

F o a T TTORAE RE,  hL AR TR . &
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doing, must also advise the parties that they are
free to withhold = consent without adverse
substantive conseguences.

(3) For good cause - .either on the judge’s own

© initiative or when 'a: party shows extraordinary

circumstances - the district judge may vacate a
reference to a magistrate judge under this rule.

The style draft deletes the present reference to time linmits
set by local rule. Prasumablyﬂlobalwrulgsgsettingﬁtimé limits
remain appropriate as not. inconsistent with ' the' rule. If the
reference seems a useful warning,it. can bgﬁféstdred*;eadily,

n.the materials for the April
1995 meeting, but was:not brough up ‘Lot discussion. There 'is no
burning need, to consider thi question. " Whenl' time pernits,
however, it may be wige to takei'a look. : o B

Tﬁe Rule 73(b) proposal Qﬁﬁ(
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Subject + ADMIRALTY RULES B, C, AND E

Comments

Other Recipients:

Mark: In the Introducteory Nete the profeseor seems to indicate that the MLA
made all of the proposals as to everything except Rule C(1). This may
indicate to the Committee that Justice had no interest in them.

Yo the contrary, as the Marshal Service and the United States 38 a major
ship operator and preferred ship mortgagee are most affented by theass
changet, we recommended many of the changes and worked with the MLA from the
beginning in making all of the prepesals and agreeing on tha language.
Further, we jointly replied to the professor's queries.

Insofar as _the professor’'s commentis re Rule C(6)¢a) C"lines 86 ff."1--I am
quite puzzled in his characterizing it as "awkward". The attempt wes made to
track both (a) and ¢b) together uwh le following the professor's forwarded
comments. A reading of both proposals establishes that was asccomplished, the
only difference being the specific references to the interests who were

affected in each.
1 would appreciate your passing these comments on to the professor. ég

TO: BOB 2APF . LANE POUELL
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One Aundred Fourth Congress
of the
Mpited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Wednesday.
the third day of January, one thousand nine hundred and ninety-six

An Arct

To make improvements in the operation and administration of the Federal courts,
and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TrTLE.—This Act may be cited as the “Federal Courts
Improvement Act of 1996”.

(b) TABLE OF CoNTENTS.—The table of contents of this Act
is as follows:

Sec. 1. Short title; table of contents.

TITLE I—CRIMINAL LAW AND CRIMINAL JUSTICE AMENDMENTS
Sec. 101. New authority for probation and pretrial services officers.

TITLE II—JUDICIAL PROCESS IMPROVEMENTS

Sec. 201. Duties of magistrate judge on emergency assignment.

Sec. 202. Consent to trial in cortain criminal actions.

Sec. 203. Registration of judgments for enforcement in other districts.

Sec. 204. Vacancy in clerix position; absence of clerk.

Sec. 205. Diversit; jurisdiction.

Sec. 206. Rzgnova{ of cases against the United States and Federal officers or agen-
cies.

Sec. 207. Appeal route in civil cases decided by magistrate judges with consent.

Sec. 208. Reports by ju icial councils relating to misconduct and disability orders.

TITLE ID—JUDICIARY PERSONNEL ADMINISTRATION, BENEFITS, AND
PROTECTIONS

Sec. 301. Senior judge certification.

Sec. 302. Refund of contribution for deceased deferred annuitant under the Judicial
Survivors Annuities System.

Sec. 303. Bankruptcy judges reap intment procedure.

Sec. 304. Tec}:m.ical correction related to commencement date of temporary judge-

ships.

Sec. 305. Full-time status of court reporters.

Sec. 306. Court interpreters.

Sec. 307. Technical amendment related to commencement date of temporary bank-
ruptey judgeships. . . i iy

Sec. 308. Contribution rate for senior judges under the judicial survivors annuities
system.

Sec. 309. Prohibition against awards of costs, including attorney’s fees, and injunc-
tive relief against a judicial officer.

TITLE IV—JUDICIAL FINANCIAL ADMINISTRATION

Sec. 401. Increase in civil action filing fee.
Sec. 402. Interpreter performance examination fees.
Sec. 403. Judicial panel on multidistrict litigation.
Sec. 404. Disposition of fees.
TITLE V--FEDERAL COURTS STUDY COMMITTEE RECOMMENDATIONS

Sec. 501. Qualification of Chief Judge of Court of International Trade.
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(B) in the second sentence by inserting “judge” after “mag-
istrate” each place it appears;

(C) by striking out the third sentence and inserting in
lieu thereof the following: “The magistrate judge may not pro-
ceed to try the case unless the defendant, after such expla-
nation, expressly consents to be tried before the magistrate
judge and expressly and specifically waives trial, judgment,
and sentencing by a district judge. Any such consent and waiver
shall be made in writing or orally on the record.”; and

(D) by striking out “judge of the district court” each place
it appears and inserting in lieu thereof “district judge”.

(2) Section 3401(g) of title 18, United States Code, is amended
by striking out the first sentence and inserting in lieu thereof
the following: “The magistrate judge may, in a petty offense case
involving a juvenile, that is a class B misdemeanor charging a
motor vehicle offense, a class C misdemeanor, or an infraction,
exercise all powers granted to the district court under chapter
403 of this title. The magistrate judge may, in any other class
B or C misdemeanor case involving a juvenile in which consent
to trial before a magistrate judge has been filed under subsection
(b), exercise all powers granted to the district court under chapter
403 of this title.”.

(b) AMENDMENTS TO TITLE 98.—Section 636(a) of title 28,
United States Code, is amended—

(1) by striking out “, and” at the end of paragraph (3)
and inserting in lieu thereof a semicolon; and

(2) by striking out paragraph (4) and inserting the follow-

%(4) the power to enter a sentence for a petty offense
that is a class B misdemeanor charging a motor vehicle offense,
a class C misdemeanor, or an infraction; and

“(5) the power to enter a sentence for a class A mis-
demeanor, or a class B or C misdemeanor not covered by
paragraph (4), in a case in which the parties have consented.”.

SEC. 203. REGISTRATION OF JUDGMENTS FOR ENFORCEMENT IN
OTHER DISTRICTS.

(a) IN GENERAL.—Section 1963 of title 28, United States Code,
is amended—
(1) by amending the section heading to read as follows:

«§1963. Registration of judgments for enforcement in other
districts”;
(2) in the first sentence—

(A) by striking out “district court” and inserting in
lieu thereof “court of appeals, district court, bankruptcy
court,”; and

(B) by striking out “such judgment” and inserting in
lieu thereof “the judgment”; and
(3) by adding at the end thereof the following new undesig-

nated paragraph:

“The procedure prescribed under this section is in addition
to other procedures provided by law for the enforcement of judg-
ments.”.
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(1) in subsection (c)—

(A) in paragraph (3) by striking out “In this cir-
cumstance, the” and inserting in lieu thereof “The”;

(B) by striking out paragraphs (4) and (5); and

(C) by redesignating paragraphs (6) and (7) as para-
graphs (4) and (5); and
(2) in subsection (d) by striking out “ and for the taking

and hearing of appeals to the district courts,”.

SEC. 208. REPORTS BY JUDICIAL COUNCILS RELATING TO MIS-
CONDUCT AND DISABILITY ORDERS.

Section 332 of title 28, United States Code, is amended by
adding at the end thereof the following new subsection:

“(g) No later than January 31 of each year, each judicial council
shall submit a report to the Administrative Office of the United
States Courts on the number and nature of orders entered under
this section during the preceding calendar year that relate to
judicial misconduct or disability.”.

TITLE III—JUDICIARY PERSONNEL AD-
MINISTRATION, BENEFITS, AND PRO-
TECTIONS

SEC. 301. SENIOR JUDGE CERTIFICATION.

(a) RETROACTIVE CREDIT FOR RESUMPTION OF SIGNIFICANT
WORKLOAD.—Section 371(f)(3) of title 28, United States Code, is
amended by striking out “is thereafter ineligible to receive such
a certification.” and inserting in lieu thereof “may thereafter receive
a certification for that year by satisfying the requirements of
subparagraph (A), (B), (C), or (D) of paragraph (1) of this subsection
in a subsequent year and attributing a sufficient part of the work
performed in such subsequent year to the earlier year so that
the work so attributed, when added to the work performed during
such earlier year, satisfies the requirements for certification for
that year. However, a justice or judge may not receive credit for
the same work for purposes of certification for more than 1 year.”.

(b) AGGREGATION OF CERTAIN WORK FOR PARTIAL YEARS.—
Section 371(fX(1) of title 28, United States Code, is amended by
adding at the end of subparagraph (D) the following: “In any year
in which a justice or judge performs work described under this
subparagraph for less than the full year, one-half of such work
may be aggregated with work described under subparagraph (A),
@B), or (C) of this paragraph for the purpose of the justice or
judge satisfying the requirements of such subparagraph.”.

SEC. 302. REFUND ,OF CONTRIBUTION FOR DECEASED DEFERRED
ANNUITANT UNDER THE JUDICIAL SURVIVORS’ ANNUITIES
SYSTEM.

Section 376(oX1) of title 28, United States Code, is amended
by striking out “or while receiving ‘retirement salary’,” and inserting
in lieu thereof “while receiving retirement salary, or after filing
an election and otherwise complying with the conditions under
subsection (bX2) of this section,”.

\
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SEC. 308. CONTRIBUTION RATE FOR SENIOR JUDGES UNDER THE
JUDICIAL SURVIVORS’ ANNUITIES SYSTEM.

Section 376(b)(1) of title 28, United States Code, is amended
to read as follows:

“(b)(1) Every judicial official who files a written notification
of his or her intention to come within the purview of this section,
in accordance with paragraph (1) of subsection (a) of this section,
shall be deemed thereby to consent and agree to having deducted
and withheld from his or her salary a sum equal to 2.2 percent
of that salary, and a sum equal to 3.5 percent of his or her retire-
ment salary. The deduction from any retirement salary—

“(A) of a justice or judge of the United States retired
from regular active service under section 371(b) or section
372(a) of this title,

“(B) of a judge of the United States Court of Federal
Claims retired under section 178 of this title, or

“«C) of a judicial official on recall under section 155(b),
373(c)(4), 375, or 636(h) of this title,

shall be an amount equal to 2.2 percent of retirement salary.”.

SEC. 309. PROHIBITION AGAINST AWARDS OF COSTS, INCLUDING
ATTORNEY'S FEES, AND INJUNCTIVE RELIEF AGAINST A
JUDICIAL OFFICER.

(a) NONLIABILITY FOR CosTs.—Notwithstanding any other
provision of law, no judicial officer shall be held lLable for any
costs, including attorney’s fees, in any action brought against such
officer for an act or omission taken in such officer’s judicial capacity,
unless such action was clearly in excess of such officer’s jurisdiction.

(b) PROCEEDINGS IN VINDICATION OF Civi. RiGHTS.—Section
792(b) of the Revised Statutes (42 U.S.C. 1988(b)) is amended
by inserting before the period at the end thereof “, except that
in any action brought against a judi issi
taken in such officer’s judicial capacity such officer shall not be
held Lable for any costs, including attorney’s fees, unless such
action was clearly in excess of such officer’s jurisdiction”.

(¢) CIVIL ACTION FOR DEPRIVATION OF RicHTS.—Section 1979
of the Revised Statutes (42 U.S.C. 1983) is amended by inserting
before the period at, the end of the, first sentence: ©, except that
in any action brought against a judicial officer for an act or omission
taken in such officer’s judicial capacity, injunctive relief shall not
be granted unless a declaratory decree was violated or declaratory
relief was unavailable”.

TITLE IV—JUDICIAL FINANCIAL
ADMINISTRATION

SEC. 401. INCREASE IN CIVIL ACTION FILING FEE.

(a) FILING FEE INCREASE.—Section 1914(a) of title 28, United
States Code, is amended by striking out “$120” and inserting in
lieu thereof “$150”.

(b) DISPOSITION OF INCREASE.—Section 1931 of title 28, United
States Code, is amended—

(1) in subsection (a) by striking out “¢60” and inserting
in lieu thereof “$90”; and
(2) in subsection (b)—
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SEC. 404. DISPOSITION OF FEES.

(a) DISPOSITION OF ATTORNEY ApMissioN FEgs.—For each fee
collected for admission of an attorney to practice, as prescribed
by the Judicial Conference of the United States pursuant to section
1914 of title 28, United States Code, $30 of that portion of the
fee exceeding $20 shall be deposited into the special fund of the
Treasury established under section 1931 of title 28, United States
Code. Any portion exceeding $5 of the fee for a duplicate certificate
of admission or certificate of good standing, as prescribed by the
Judicial Conference of the United States pursuant to section 1914
of title 28, United States Code, shall be deposited into the special
fund of the Treasury established under section 1931 of title 28,
United States Code. )

(b) DISPOSITION OF BANKRUPTCY COMPLAINT FILING FEES.—
For each fee collected for filing an adversary complaint in a bank-
ruptcy proceeding, as established in Item 6 of the Bankruptey
Court Miscellaneous Fee Schedule prescribed by the Judicial Con-
ference of the United States pursuant to section 1930(b) of title
28, United States Code, the portion of the fee exceeding $120
shall be deposited into the special fund of the Treasury established
under section 1931 of title 28, United States Code.

(¢) EFFECTIVE DATE.—This section shall take effect 60 days
after the date of the enactment of this Act.

TITLE V—FEDERAL COURTS STUDY
COMMITTEE RECOMMENDATIONS

SEC. 501. QUALIFICATION OF CHIEF JUDGE OF COURT OF INTER-
NATIONAL TRADE.

(a) IN GENERAL.—Chapter 11 of title 28, United States Code,
is amended by adding at the end thereof the following new section:

«g§ 958, Chief judges; precedence of judges

“(a)(1) The chief judge of the Court of International Trade
shall be the judge of the court in regular active service who is
senior in commission of those judges who—

“(A) are 64 years of age or under;

“(B) have served for 1 year or more as 2 judge of the
court; and

“(C) have not served previously as chief judge.

“(2)A) In any case in which no judge of the court meets the
qualifications under paragraph (1), the youngest judge in regular
active service who is 65 fyears of age or over and who has served
g\sda judge of the court for 1 year or more shall act as the chief
judge.

“B) In any case under subparagraph (A) in which there is
no judge of the court in regular active service who has served
as a judge of the court for 1 year or more, the judge of the
court in regular active service who is senior in commission and
who has not served previously as chief judge shall act as the
chief judge.

~ “(3XA) Except as provided under subparagraph (C), the chief
judge serving under paragraph (1) shall serve for a term of 7
years and shall serve after expiration of such term until another
judge is eligible under paragraph (1) to serve as chief judge.
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International Trade shall be filled in accordance with section 258(a)
of title 28, United States Code.

TITLE VI—MISCELLANEOUS

SEC. 601. PARTICIPATION IN JUDICIAL GOVERNANCE ACTIVITIES BY
DISTRICT, SENIOR, AND MAGISTRATE JUDGES.

(a) JupiciAL CONFERENCE OF THE UNITED STATES.—Section
331 of title 28, United States Code, is amended by striking out
the second undesignated paragraph and inserting in lieu thereof
the following:

«The district judge to be summoned from each judicial circuit
shall be chosen by the circuit and district judges of the circuit
and shall serve as a member of the Judicial Conference of the
United States for a term of not less than 3 successive years nor
more than 5 successive years, as established by majority vote of
all circuit and district judges of the circuit. A district judge serving
as a member of the Judicial Conference may be either a judge
in regular active service or a judge retired from regular active
service under section 371(b) of this title.”.

(b) BOARD OF THE FEDERAL JUDICIAL CENTER.—Section 621
of title 28, United States Code, is amended—

(1) in subsection (a) b striking out paragraph (2) and
inserting in lieu thereof the ollowing:

“(2) two circuit judges, three district judges, one bankruptcy
judge, and one magistrate judge, elected by vote of the members
of the Judicial Conference o% the United States, except that
any circuit or district judge so elected may be either a judge
in regular active service or a judge retired from re lar active
service under section 371(b) of this title but shall not be a
member of the Judicial Conference of the United States; and”;

(2) in subsection (b) by striking out “retirement,” and
inserting in lieu thereof “retirement pursuant to section 371(a)
or section 372(a) of this title,”.

SEC. 602. THE DIRECTOR AND' DEPUTY DIRECTOR OF THE ADMINIS-
TRATIVE OFFICE AS OFFICERS OF THE UNITED STATES.

Section 601 of title 28, United States Code, is amended by
adding at the end thereof the following: “The Director and Deputy
Director shall be deemed to be officers for purposes of title 5,
United States Code.”.

SEC. 603. REMOVAL OF ACTION FROM STATE COURT.

Section 1446(c)1) of title 28, United States Code, is amended
by striking out “petitioner” and inserting in lieu thereof “defendant
or defendants”.

SEC. 604. FEDERAL JUDICIAL CENTER EMPLOYEE RETIREMENT
PROVISIONS.

Section 627(b) of title 28, United States Code, is amended—
(1) in the first sentence by inserting “Deputy Director,”
before “the ti)lrofessional staff’; and
(2) in the first sentence by inserting “chapter 84 (relating
to the Federal Employees’ Retirement System),” after “(relating
to civil service retirement),”.
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(3) Section 1152 of the Northeast Rail Service Act of 1981
(45 U.S.C. 1105) is amended by striking out subsection (b) and
inserting in lieu thereof the following:

“(b) APPEAL.—AnR order or judgment of the United States Dis-
trict Court for the District of Columbia in any action referred
to in this section shall be reviewable in accordance with sections
1291, 1292, and 1294 of title 28, United States Code.”.

(¢) TECHNICAL AND CONFORMING AMENDMENTS.—(1) Section 209
of the Regional Rail Reorganization Act of 1973 (45 U.S.C. 719)
is further amended—

(A) in subsection (g) by inserting “or Court of Appeals
for the District of Columbia Circuit” after “Supreme Court”;

and
(B) by striking out subsection (h).

(2) Section 305(d)4) of the Regional Rail Reorganization Act
of 1973 (45 U.S.C. 745(d)) is amended by striking out “a judge
of the United States district court with respect to such proceedings
and such powers shall include those of”.

(3) Section 1135(a)(8) of the Northeast Rail Service Act of
1981 (45 U.S.C. 1104(8)) is amended to read as follows:

«(8) ‘Special court’ means the judicial panel established under
section 209(b)1) of the Regional Rail Reorganization Act of 1973
(45 U.S.C. 719(bX 1)) or, with, respect to any proceedings that arise
or continue after the panel is abolished pursuant to seetion 209(b)(2)
of such Act, the United States District Court for the District of
Columbia.”.

(4) Section 1152 of the Northeast Rail Service Act of 1981
(35 US.C. 1105) is further amended by striking out subsection
(d).

(d) PEnDING Cases.—Effective 90 days after the date of enact-
ment of this Act, any case pending in the special court established
under section 20%b) of the Regional Rail Reorganization Act of
1973 (45 U.S.C. 719(b)) shall be assigned to the United States
District Court ‘for the District of. Columbia as though the case
had originally been filed in that court. The amendments made
by subsection (b) of this section shall not apply to any final order
or judgment entered by the special court for which—

(1) a petition for writ of certiorari has been filed before
the date on which the special court is abolished; or

(2) the time for filing a petition for writ of certiorari has
not expired before that date.

(e) EFFECTIVE DATE.—The amendments made by subsections
(b) and (¢) of this section shall take effect 90 days after the date
of enactment of this Act and, except as provided in subsection
(d), shall apply with respect to proceedings that arise or continue
after such effective date.

SEC. 606. PLACE OF HOLDING COURT IN THE DISTRICT COURT OF
UTAH.

(a) NORTHERN DiviSioON.—Section 125(1) of title 28, United
Séatéas Code, is amended by inserting “Salt Lake City and” before
“Ogden”.

(b) CENTRAL DIvIsION.—Section 125(2) of title 28, United States
Code, is amended by inserting Provo, and St. George” after
“Salt Lake City”.
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(¢) APPLICABILITY.—The amendments made by this section

apply to cases pending on the date of the enactment of this Act
and to cases commenced on or after such date.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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SCHROEDER, Circuit Judge: |

This is an interlocutory appeal from a district court order undet
Fed. R. Civ. P. 23 conditionally certifying a nationwide plaintiff
-class and subclass in a products liability case against the manufac-
turer of a drug used for the treatment of epilepsy. The jurisdiction of
the district court was grounded on diversity, and our jurisdiction is
pursuant to certification under 28 U.S.C. § 1292(b).

The drug in question, known as Felbatol, is manufactured by de-
fendants Carter-Wallace, Inc. and| Wallace Laboratories (Carter-
Wallace). Carter-Wallace began marketing the drug in August 1993
without giving any special warning of serious side effects. Between
January 1994 and July 1994, Carter-Wallace received reports that
some patients had developed aplasftic anemia following use of the
drug.! In August 1994, Carter-Wallace mailed letters to the physi-
cian community warning them of this risk. By September 1994,
Carter-Wallace had also received reports of liver failure in connec-
tion with use of the drug. Again, Ca#ter—Wallace mailed letters to the
physician community warning them of this risk.

The district court determined that the prerequisites of Fed. R.
Civ. P. 23(a) bad been met.2 The disfrict court conditionally certified
a plaintiff class consisting of “all persons who began using Felbatol
prior to August 1, 1994 The district court also certified a “‘serious
injury” subclass, defined as “all persons within the Felbatol user

*j* Horiorable Edward C. Reed, Senior United States District Judge for the District
of Mevada, ‘ESiuing by dq;ignation. R
‘1. Aplastic anemia is a disease which interferes with the bone mar-

row’s ability to produce blood cells:, resulting in a decrease in blood

cell counts. .

class who have developed or will develop aplastic anemia or liver
failure, as a result of using Felbatol.” g
Pursuant to Fed. R. Civ. P. 23(c)(4)(A), the district court limited
class certification to the issues of strict liability, negligence, failure
to warn, breach of implied and express warranty, causation in fact,
and liability for punitive damages. The district court stated that

. “[wlith respect to these particular issues, common questions of law

and/or fact predominate over any questions affecting only individu-
al members and a class action is superior to other available methods
for adjudication of the controversy.” The court’s order thus echoed
the preponderance and superiority requirements of Fed. R. Civ. P.
23(b)(3).3 The court specifically excluded the individual issues of
proximate causation, compensatory damages, and the amount of pu-
nitive damages from certification. -

In its certification order, the court did not discuss whether the ad-
judication of the certified issues would significantly advance the
resolution of the underlying case, thereby achieving judicial econo-
my and efficiency. Nor did the court discuss any alternative methods
for adjudicating these claims. :

According to the named plaintiffs, during the brief period in-
volved in this litigation the drug was prescribed to over 100,000 pa-
tients, who were told that the drug was unlike other anti-epilepsy
drugs in that this one had few adverse side effects. Plaintiffs claim
that over 3,000 people have reported some adverse reactions from
the drug to the United States Food & Drug Administration, and
there have been over seventy reported cases of aplastic anemia or
liver damage, including nearly twenty reported deaths. Withdrawal
from the drug has alsobeen difficult for many patients.

Plaintiffs contend, with considerable justification, that because
the case involves only one manufacturer, only one product, only one
marketing program, and a relatively short period of time, the case is
more manageable for class action purposes than cases that involve
multiple manufacturers, multiple products, multiple marketing pro-
grams, and a long period;of time. It appears undisputed that the
claims of all members of the class will raise some common issues
concerning the knowledge and conduct of Carter-Wallace. Appar-
ently, in recognition of these common issues, the Judicial Panel on
Muitidistrict Litigation (JPML) has consolidated pretrial proceed-
ings in all federal Felbatolicases and transferred them to the North-
em District of California. -

Carter-Wallace argues, with at least equal justification, that the
existence of common issues of law or fact is a necessary bat not the
sole requirement for class certification, and that the class certified
here does not meet other Rule 23 requirements. Carter-Wallace
places particular stress on the Rule 23(b)(3) requirements that the
common issues of fact predominate over individual issues and that
the class action be supetior to other methods of adjudicating the
claims. Specifically, Carter-Wallace.contends that the numerous ad-
verse reactions of each plaintiff are intertwined with the certified li-
ability issues, and that the law ‘on each liability theory varies widely
from state to state. Additionally, Carter-Wallace notes that the prob-
lems with the numerous adverse reactions affect the Rule 23(a) pre-
requisites of typicality’and adeguacy of representation in that the
drug has had a variety. of different effects on different people and
further, that the class does not contain any representative who has
allegedly developed aplastic anemia from taking the drug. Carter-
Wallace also.contends that class adjudication will be unmanageable
and inefficient and'that alternative, superior methods of adjudication
exist. .

Carter-Wallace’s threshold contention in this appeal is, however,
even more sweeping. It is that, regardless of any specific problems

2. Rule 23(a) states:

One or more members of a class may sue or be sued as representative parties on
behalf of all only if (1) the class is so numerous that joinder of all members is imprac-
ticable, (2) there are questions of law or fact common to the class, (3) the claims or
defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the
class.

3, Rule 23(b)(3) states, in pertinent part, that 2 class action may be maintained if:

" the court finds that the questions.of faw or fact comman to the members of the
class predominate over any questions affecting only individual members, and that a
class action is superior 1o other available methads for the fair and efficient adjudica-
tion of the controversy. Rule 23(c)(4)(A) states that when appropriate:

an action may be brought or maintained as a class action with respect to particular
issues . . .
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S ¢ with this particular certification, class certification is never appro-
priate for muiti-state plaintiffs asserting personal injury claims
against manufacturers of drugs and medical devices. Carter-Wallace
cites this circuit’s opinion in In re Northern Dist. of California,
Dalkon Shield IUD Prods. Liab. Litig. (Dalkon Shield), 693 F.2d
847, 854-55 (9th Cir. 1982), cert. denied, 459 U.S. 1171 (1983), and
recent cases from other circuits to support its broadside attack. See,
e.g., Castano v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996);
In re American Medical Sys., 75 E3d 1069 (6th Cir. 1996); In re
Rhone-Poulenc Rorer, Inc., 51 F3d 1293 (7th Cir), cert. denied,
116 S. Ct. 184 (1995). Our review of the record suggests that a prin-
cipal reason why the district court entered twin certifications, first to
create class litigation, and then to secur® appellate review of that
creation, was to obtain a ruling from this court on whether the law
of this circuit supports Carter-Wallace’s threshold position.

We hold that the law of this circuit, and more specifically our
leading decision in Dalkon Shield, does not create any absolute bar
to the certification of a multi-state plaintiff class action in the med-
jcal products liability context. We decline to hold, at least at this ear-
ly stage of the litigation, that there can never be a plaintiff class
certification in this particular case. We do hold, however, on the ba-
sis of the record before us, that we must vacate this class certifica-
tion order, because there has been no demonstration of how this
class satisfies important Rule 23 requirements, including the pre-
dominance of common issues over individual issues and the superi-
ority of class adjudication over other litigation alternatives.

ANALYSIS
L Class Actions in Products Liability Litigation
The history of class action certifications and products liability

Advisory Committee on Civil Rules for the 1966 revision to Rule
23 cast doubt on the availability of class actions in mass toft cases.
See Fed. R. Civ. P. 23, advisory committee’s notes to 1966 amend-
ment, Subdivision (b)(3) (“[a] ‘mass accident’ resulting in injuries
to numerous persons is ordinarily not appropriate for a class ac-
tion”). Nevertheless, courts have generally proceeded on 2 case-by-
case basis and considered the appropriateness of class action treat-
ment under the particular circumstances presented. See 7B Charles
Alan Wright et al., Federal Practice and Procedure: Civil 2d, §
1783 at 74-75 (2d ed. 1986); see also 3 Herbert B. Newberg & Alba
Conte, Newberg on Class Actions, § 17.05 (3d ed. 1992) (noting
modern trend has been to expand use of class action litigation in
mass tort context). The lead decision in this circuit was handed
down in 1982 and vacated a nationwide punitive damages class and
a statewide compensatory liability class of persons who had used al-
legedly defective intrauterine contraceptive devices. In re Northern
Dist. of California, Dalkon Shield IUD Prods. Liab. Litig., 693 F.2d
847 (9th Cir. 1982), cert. denied, 459 U.S. 1171 (1983).

In rejecting the nationwide class certification under Rule
23(b)X1)(B), we were clearly troubled in Dalkon Shield by the prob-
lems that would arise in endeavoring to apply the varying punitive
damage standards of fifty different jurisdictions. We did not, how-
ever, hold this commonality obstacle fatal. Id. at 850. There was in
Dalkon Shield the added problem that no plaintiff, and no plaintiff’s
lawyer, had agreed to represent the class so that the requirements of
typicality and adequacy of representation could not be satisfied. Id.
at 850-51.

In considering the certification of the California Hability class
under Rule 23(b)(3), we commented in Dalkon Shield on the prob-
lems presented by products liability actions where, unlike the mass
tort involving a single catastrophic event such as an airplane crash
or cruise ship food poisoning, “[njo single happening or accident
occurs to cause similar types of physical harm or property damage.”
Id. at 853. We also discussed the inherent difficulties of proving
proximate cause and a breach of a duty of care under a negligence
theory, where there are different types of injuries and multiple de-
fendants. Id. at 854-55. We were further troubled by the requirement
that common issues predominate over individual issues in a certifi-
cation of an entire case for class treatment, it appeared that only the
underlying facts raised a common nucleus of issues, while the lia-
3 bility questions included highly individualized issues of damages
and proximate cause. Id. at 856. Finally, we held that class adjudi-
cation would not be superior to individualized litigation given: first,

cases in this circuit and elsewhere has not been luminous. Indeed the .

the lack of any showing that class adjudication would save time or

-expense, and second, the management difficulties caused by the

complexity and multiplicity of issues as well as the plaintiffs’ hos-
tility to the class action. Id.

We were careful in Dalkon Shield, however, not to preclude the
future certification of more limited classes or subclasses pursuant to
Rule 23(b)(3), or to rule out the possibility of broader class action
certification in other products liability cases. See id. at 852-54, 856.
Although Dalkon Shield pointed out many of the problems common
to products fiability litigation in meeting Rule 23's class certifica-
tion requirements, we cannot conclude that Dalkon Shield creates
an absolute bar to such certification in this circuit. As leading com-
mentators have pointed out, the case was unusual in that there was
simply no plaintiff or plaintiff’s counsel ready, willing, and able to
represent the class. See, e.g., 3 Newberg & Conte, supra, §17.12at
17-31. In addition, Dalkon Shield involved multiple defendants and
multiple marketing schemes, unlike the present case where a single
manufacturer marketed one drug over a limited period of time.
Compare Dalkon Shield, 693 F.2d at 856 (holding district court er-
roneously certified class where manufacturer advertised in various
medical journals and trade-show advertisements to different doc-
tors), with In re Copley Pharmaceutical, 158 FR.D. 485, 487, 491-
93 (D. Wyo. 1994) (certifying class where one manufacturer mar-
keted four contaminated batches of one prescription drug).

The leading cases in other circuits in which class certifications
have been approved are the “Agent Orange” litigation in the Second
Circuit and the “School Asbestos” litigation in the Third Circuit. See
In re Agent Orange Prods. Liab. Litig., 818 F.2d 145 (2d Cir. 1987),
cert. denied, 484 U.S. 1004 (1988); Inre School Asbestos Litig., 789
F.2d 996 (3d Cir.), cert. denied, 479 U.S. 852, and cert. denied, 479
U.S. 915 (1986). Those cases also had some unique features.

In Agent Orange, the Second Circuit made it quite clear that the
common issue in that case that caused class litigation to be both ap-
propriate and superior to other forms of litigation was the common
existence of a government contractor defense.

In our view, class certification was justified under Rule
23(b)(3) due to the centrality of the military contractor de-
fense. First, this defense is common to all of the plaintiffs’
cases, and thus satisfies the commonality requirement of
Rule 23(a)(2). Second, because the military contractor de-
fense is of central importance . . . this issue is governed by
federal law, and a class trial ina federal court is a method
of adjudication superior to the alternatives. If the defense
succeeds, the entire litigation is disposed of. If it fails, it
will not be an issue in the subsequent individual trials. In
that event, moreover, the ground for its tejection, such as
a failure to warn the government of a known hazard, might
well be dispositive of relevant factual issues in those trials.

Agent Orange, 818 F2d at 166-67 (citations omitted).

In School Asbestos, the plaintiffs were school districts seeking
compensation for property damages, not for personal injuries. The
Third Circuit viewed that class action as much more manageable
than a personal injury case would have been because, in essence, the
effect of asbestos in different buildings is the same and the effect of
?%blegt;)s on different people is not. See School Asbestos, 789 F.2d at

-11.

A leading decision in the Seventh Circuit has recently casta pall
on the future of class action certifications in products liability cases
in that circuit. See In re Rhone-Poulenc Rorer, Inc., 51 F3d 1293
(7th Cit.), cert. denied, 116 S. Ct. 184 (1995); see also Castano v.
American Tobacco Co., 84 F.3d 734 (5th Cir. 1996) (decertifying
national class of all nicotine-dependent persons, and expressing ap-
proval of Rhone-Poulenc). The Seventh Circuit in Rhone-Poulenc
issued a writ of mandamus ordering the district court to decertify a
class of plaintiff hemophiliacs who were allegedly infected by the
human immunodeficiency virus (HIV) as a result of using blood sol-
ids manufactured by the defendants. The Seventh Circuit majority
was heavily influenced by at least three factors.

First, the majority expressed a general distaste for requiring de-
fendants to place high economic stakes in the hands of a single jury.
See Rhone-Poulenc, 51 F.3d at 1299. The majority also noted that
there was a great likelihood that plaintiffs’ legal claims lacked mer-
it, given that twelve of thirteen individual suits had resulted in ver-
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dicts favorable to the. defendants. See id. at | 29?-1300.‘This concern
does not appear to be in line with the law of this circuit that has not
looked favorably upon granting extraordinary relief to vacatea class
certification. See, e.g., Arthur Young & Co. V. United States Dist.
Court, 549 E2d 686, 698 (Oth Cit), cert. denied, 434 UsS. 829
(1977). There is.also authority disapproving 2 separate hearing t0
consider the merits of the plaintiffs’ claims when determining class
certification. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177-
78 (1974); Blackie v. Barrack, 524 F.2d 891, 901 (9th Cir. 1975),
cert. denied, 429 U.S. 816 (1976); see also 7B Wright et al., supra,
§1785at125 (discussing Eisen and the Court’s €xpress rejection of
a preliminary hearing to determine the merits of the litigation).

Second, the Rhone-Poulenc majority found that the class action
would require a jury 10 determine “the negligence of the defendants
under a legal standard that does not actually exist anywhere in the
world.” Id. at 1300. The court expressed concem with the ability of
the district court to condense the law of the fifty states and the Dis-
trict of Columbia into a single jury instruction on negligence. See id.
at 1300-02. The court thus focused on the district court’s decision to
create a hypothetical negligence standard. The district court in this
case did not create such a hypothetical standard.

Third, the Rhone-Poulenc coutt perceived Seventh Amendment

roblems in the district court’s bifurcation of class issues from indi-
vidual issues, such as comparative negligence and proximate causa-
tion. See id. at 1302-03. The court determined that the district
court’s plan was inconsistent with the principle that the findings of
one jury are not to be reexamined by 2 different jury. See id. at 1303.
This constitutional concern ‘of the Rhone-l’oulenc court may not be
fully in line with the law of this circt iL and constitutional issues
were never squarely presented to the district court. See Arthur
Young, 549 F.2d at 696.

We therefore do not accept Carter-Wallace's invitation in this
case to adopt the principles of Rhone-Poulenc as the law of this cir-
cuit.

We are more sympathetic to the approach taken by the Sixth Cir-
cuit in In re American Medical Sys., 15 E3d 1069 (6th Cir. 1996).
American Medical rejected class certification involving ten different
models of penile implants that were implanted oyer a twenty-two
year period. The court granted mandamus to decertify a nationwide
class where the district court failed to identify common issues, ex-
plain why common issues predominate over individual issues, or
make a finding of 'superiority. The court held that district courts
must conduct a “rigorous analysis” into whether the prerequisites of
Rule 23 are met before certifying 2 class. See id. at 1078-79. The
Sixth Circuit has also recognized, however, that in the mass tort con-
text, class adjudication of certain issues may be more efficient and
expeditious than individualized litigation. See Sterling v. Velsicol
Chem. Co., 855F.2d 1188 (6th Cir. 1988).

Our reluctance to close the door on class action litigation in
products liability cases is reinforced by current legal developments
that could make class litigation more manageable. There has, for ex-
ample, been discussion of federal class action legislation. See, e.g.,
Thomas D. Rowe, Jr, Beyond the Class Action Rule: An Inventory
of Statutory Possibilities to Improve the Federal Class Action, 71
N.Y.U. L. Rev. 186 (1996) (discussing several areas in which legis-
lation might enhance, federal flas\]s[factibns); William W. Schwarzer

et al., Judicial Federalism: A Proposal to Amend the Multidistrict

- Litigation Statute 1o Permit Discovery Coordination of Large-Scale

Litigation Pending in State and ‘Federal Courts, 73 Tex. L. Rev.
1529 (1995) (proposing amendments © the multidistrict litigation
statate, 28 U.S.C. § 1407(a), to include state court cases). Further,
the American Law Institute is nos viconcluding its work on products
liability in the Restatement of the Law of Torts. See Restatement
(Third) of Torts: Products Liability (Tent. Draft No. 3, 1996); see
also James A. Henderson, Jt. etial., Optimal Issue Separation in
Modern Products Liability Litigation, 3 Tex. L. Rev. 1653, 1661-
67 (1995) (discussing new Restatement as a reflection of current
state of products liability law).

T addition; THEIAGVSOTy Comimtice on - Civil Rifles is e
i +ofnodi “Rule:23zand  hasproposeds izingathe.
canonofsenlimentlisi
iirements ‘of-‘Rulel: 3(BY3Y See Fed. R. Civ. P. 23(b)(4) (Draft
ug. 15, 1996); see also Samuel Estreicher, Foreword, Federal
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Class Actions After 30 Years, 71 N.YU.L.Rev. 1,6 & n.26 (1996)
(noting that proposed (b)(4) category would allow trial courts to cer-
tify class actions for purposes of settlement, even though the re-
quirements of subdivision (b)(3) might not be met for trial); Edward
H. Cooper, Rule 23: Challenges to the Rulemaking Process, 71
N.Y.U. L. Rev. 13 (1996) (discussing proposed changes to Rule 23).
We observe that this idea has met with substantial opposition from
a number of quarters. See, e.g., Inre General Motors Corp. Pick-Up
Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 786-94 (3d Cir.)
(holding that under present rule settiement class must meet all Rule
23 requirements and expressing concermn about dangers of overre-
warding attorneys and undercompensating class members), cert. de-
nied, 116 S. Ct. 88 (1995); see also Georgine v. Amchem Prods., 83
E.3d 610, 624-25 (3d Cir. 1996), petition for cerl. filed, 65 U.S.L.W.
3159 (Aug. 19, 1996) (No. 96-270); John C. Coffee, Ir., Class Wars:
The Dilemma of the Mass Tort Class Action, 95 Colum. L. Rev.
1343 (1995); John C. Coffee, Ir., Understanding the Plaintiff’s At-
torney: The Implications of Economic Theory for Private Enforce-
ment of Law Through Class and Derivative Actions, 86 Colum. L.
Rev. 669 (1986). 1t £0-be hoped: thatthe. debate-on,the proposed
_rule-mindificarion will:add 1o ouriunder tanding:of the-appropriate

mimnfﬂassﬁzﬁﬁbn%ﬁmﬁagaﬂonm

For these reasons, we reject Carter-Wallace’s position that the
law of this circuit should prohibit any class certifications in products
liability litigation. We therefore turn to the appropriateness of this
particular certification order.
1L The Class Certification Order in This Case

This court reviews a district court’s decision to grant class certi-
fication for abuse of discretion. See Six (6) Mexican Workers v. Ar-
‘izona Citrus Growers, 904 F2d 1301, 1304 (9th Cir. 1990). In order
for a class action to be certified, the plaintiffs must establish the four
prerequisites of Fed. R. Civ. P. 23(a) and at least one of the alterna-
tive requirements of Fed. R. Civ. P. 23(b). See Fed. R. Civ. P. 23(b).
An action may be maintained as a class action if the court finds that:
(1) common qucstionsof law and fact predominate over questions
affecting individual members, and (2) a class action is superior to
other available methods. for the fair and efficient adjudication of the
fg;csarsmg)éversy. Fed. R. Civ. P. 23(b)(3); Dalkon Shield, 693 F2d at

The certification order which we review is brief and conclusory.
The record reflects that it was entered with the express hope on the
part of the district judge of encouraging settlement, and to trigger a
ruling from this court on the more general issue of the viability of
class certification in this circuit. The order is provisional and con-
templates the possibility of future modifications, additions, or re-
finements of subclasses. The order was entered at an early stage in
the proceedirigs, and the record simply does not reflect any basts for
usﬁt:d conclude that some key requirements of Rule 23 have been sat-
isfied.

It is not clear that Plaintiffs have met either the typicality or ad-
equacy of representation requirement. See Fed. R. Civ. P. 23(a)(3)
and (4). The plaintiff-class representatives include two individuals
who have had difficulty withdrawing from Felbatol and returning to
prior medications, one alleging liver failure and one some unspeci-
fied type of liver damage. No named plaintiff has experienced aplas-
tic anemia as a result of taking the drug, even though this condition
is one of the most serious of the alleged adverse consequences. The
named plaintiffs thus may not be able to provide adequate represen-
wation for those who have suffered different injurics. See Dalkon
Shield, 693 F.2d at 854-55.

Additionally, notice may be problematic. The number of known
users who have reportedly suffered actual injuries from the drug is
relatively small in comparison with all the users of the drug, so that
many potential members of the classes cannot yet know if they are
part of the class. We therefore have serious due process concerns
about whether adequate aotice under Rule 23(c)(2) can be given to
all class members to enable them to make an intelligent choice as to
whether to opt out. See 7B Wright et al., supra, § 1786 at 197-98.

The first requirement of Rule 23(b)(3) is predominance of com-
mon questions over individual ones. Implicit in the satisfaction of
the predominance testis the notion that the adjudication of common
issues will help achieve judicial economy. See 1 Newberg & Conte,
supra, § 4.25 at 4-86. Even if the common questions do not predom-
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inate over the individual questions so that class certification of the
entire action is warranted, Rule 23 authorizes the district court in
appropriate cases to isolate the common issues under Rule
23(c)4)(A) and proceed with class treatment of these particular is-
sues. See Dalkon Shield, 693 F.2d at 856; see also Copley, 158
FER.D. at 491; 7B Wright et al,, supra, § 1790 at 276; 1 Newberg &
Conte, supra, § 4.25 at 4-81.

Here, the certification order merely reiterates Ruie 23(b)(3)’s
predominance requirement and is otherwise silent as to any reason
why common issues predominate over individual issues certified
under Rule 23(c)(4)(A). There has been no showing by Plaintiffs of
how the class trial could be conducted. See e.g., Castano, 84 F.3d at
741-44. The district court abused its discretion by not adequately
considering the predominance requirement before certifying the
class. See Dalkon Shield, 693 F.2d at 856; ¢f. Agent Orange, 818
F.24d at 163-67; School Asbestos, 789 F2d at 1010-11.

Last, but certainly not least, the district court must find that a
class action is superior to other methods of adjudication. Fed. R.
Civ. P. 23(b). Where classwide litigation of common issues will re-
duce fitigation costs and promote greater efficiency, a class action
may be superior to other methods of litigation. See Dalkon Shield,
693 F.2d at 856. A class action is the superior method for managing
litigation if no realistic alternative exists. See Fed. R. Civ. P.
23(bX(3); TA Wright et al., supra, § 1779 at 552. But here, as in
Dalkon Shield, there has been no showing why the class mechanism
is superior to alternative methods of adjudication, particularly when
coupled with the discovery coordination that is made possible by the
JPML consolidation. See Dalkon Shield, 693 F.2d at 856. Again, the
certification order merely reiterates Rule 23(b)(3)’s superiority re-
quirement but contains no discussion of alternatives or why class
adjudication is superior.

The deficiencies in this certification are quite like those that
caused the Sixth Circuit to reject the certification in American Med-
ical, 75 F3d at 1080-86. We similarly conclude that the district
court abused its discretion by certifying particular issues for class
adjudication, The district court’s order is VACATED and the case is
REMANDED for further proceedings.

-VACATED AND REMANDED.

Ninth Circuit Court of Appeals
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_October 14, 1996
Yia Federal Express

Hon. Paul V. Niemeyer
United States Circuit Judge
101 West Lombard Street
Suite 720

Baltimore, MD 21201

Re:  Discovery
Dear Judge Niemeyer:

Enclosed is a copy of an article (J. Heaps and K. Taylor, The Abuser Pays: The
Control of Unwarranted Discovery) reporting on reform proposals made by Master of the Rolls,

Lord Woolf, some of which, I am told, already have been implemented.

The attached article and the Interim Woolf Report reflect dramatic changes in
British pretrial procedure including:

1. Greater judicial responsibility for litigation management and control via a three
track system;

2. Early binding definition of issues in all cases which will control the scope of
any discovery and further proceedings; and

3. Limits on discovery to include disclosure only of documents “relied on” by the
party or those “materially adverse” to the party’s position, with discovery of other documents
available only on court order based on consideration of the benefits and costs of production.
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I'will try to obtain the final Woolf Report in time for this Thursday’s Advisory
Committee meeting.

Sincerely,

A

?%\___‘

Alfred W. Cortese, Jr.
Enclosure

cc: Hon. Patrick E. Higginbotham
John K Rabiej, Esq.
Prof. Edward H. Cooper
(w/ encl.)
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THE ABUSER PAYS:
THE CONTROL OF UNWARRANTED DISCOVERY

John Heaps and Kathryn Taylor*

This paper looks at the crisis in the English civil justice system, with particular regard to the
problems associated with discovery. It supports an English lawyer’s contribution to a debate
held in Washington in September 1996, entitled ‘Modern Discovery Practice: Search for Truth
or Means of Abuse?’'. Highlighting the key differences in discovery procedure between England
and the US, and the contemporary problems in the discovery process in England, it looks at the
proposals for reform made in July 1996 as a result of the Review of Civil Justice by Lord Woolf
(‘the Woolf Inquiry’)®. The authors argue that the question of discovery abuse is inextricably
linked to the question of costs. By recognising and using the potential which sophisticated costs
orders have for influencing the conduct of litigants, courts in both England and the US can make
substantial in-roads to curbing discovery abuse.

1. Introduction

The current debate about civil justice taking place in many common law systems is founded on
the principle that a system of civil justice is essential to the maintenance of a civilised society.
In the words of an eminent English jurist, a civil justice system “ manifests the political will of
the State that civil remedies be provided for civil rights and claims and that civil wrongs, whether
they consist of infringements of private rights in the enjoyment of life, liberty, property or
otherwise, be made good, so far as practicable, by compensation and satisfaction, or restrained,
if necessary, by appropriate relief. It responds to the social need to give full and effective value
to the substantive rights of members of society which would otherwise be diminished or denuded
of worth or even reality.”

If an effective system of justice is essential to the maintenance of a civilised society, then English
soclety is threatened. For the last two years, its civil justice system has been subject to-scrutiny
at the highest level. The Woolf Inquiry confirmed what many had suspected for some time: the

: By John Heaps to delegates at the Civil Justice and Litigation Process Conference organised by the Federalist Society, in

Washington DC, on 12 September 1996

The Review of the Civil Justice System in England and Wales by The Right Honorable the Lord Woolf. Lord Woolf (now
Master of the Rolls) was appointed by the Lord Chancellor on 28 March 1994 1o review the current rules and procedures of the civil courts
in England and Wales. The aims of the review were (1) to improve access to justice and reduce the costs of litigations; (2) to reduce the
complexity of the rules and modemise technology: and (3) to remove unnecessary distinctions of practice and procedure. Two reports, both
titled "Access to Justice” were published: the Interim Report, published June 1995; and the Final Report published in July 1996, along with
some draft Civil Proceedings Rules. More draft rules are expected later in 1996, and it 1s expected that the rules will be finalised 1n 1997.
Itis likely that they will be implemented in 1998, although this depends on Parliamentary time being made available.

3 Sir Jack Jacob, “The Reform of Procedural Law".







civil justice system is creaking - it is in a critical state - and this is threatening the rights of
individuals and businesses, and the British economy. “The key problems facing civil justice
today are cost, delay and complexity. These three are interrelated and stem from the uncontrolled

~. nature of the litigation process.™ Indeed, the costs of litigation in England are now so high that

“...excessive costs deter people from making or defending claims. A number of businesses [say]
that it is often cheaper to pay up, irrespective of the merits, than to defend an action....the
diversion of executives and other employees from their normal activities...can have serious
implications for {large corporations’] profitability .... for individual litigants, the unaffordable

"»s

cost of litigation constitutes a denial of access to justice...””.

One leading international bank has considered changing the venue for resolving its legal disputes
from London to New York®. Another international firm of civil engineers told the Inquiry that
“[t]he risk of litigation and the costs of such litigation is higher in the UK (Scotland is an
exception) than in any other country in which we operate in the world, except, possibly, the state
of California. The cost of defending UK litigation, paid by our professional indemnity insurers,
now exceeds our annual budget for training and development.”

US lawyers may take some comfort from the knowledge that England too faces an acute
litigation crisis. Some of the problems, and indeed the solutions such as case management,
proposed by Lord Woolf will sound familiar to US lawyers. Others, such as the modification of
the English rule on costs, may be surprising. In any event, as England draws in part on US
solutions such as case management, perhaps the US will borrow something in return. In this way,
civil justice and the societies it serves on either side of the Atlantic might benefit.

The Report is wide-ranging. In its final form, excluding the draft Rules, it runs to 370 pages, and
contains 303 separate recommendations. Before examining those which most closely relate to
the curbing of the substantial problems associated with discovery, it may be helpful to look at
the existing system, in order to high-light the differences between the respective systems for the
administration of justice in England and Wales, and the US. The exchange of ideas without the
benefit of a basic understanding of these differences would be wasted.

* fnterim report, Chapter 3
3 Interim Report, Chapter 3, paras 13 - 15
6 Interim Report, Chapter 3, para 28.

’ fnterim Report, Chapter 3, para 26. i
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2. Two common law systems divided by....

The key differences between civil litigation in the US and in England can be summarised by the
following list:

. access to justice

. costs

. contingency fees

. juries

. punitive damages

. class actions / mass torts
. discovery.

Each bears closer examination.

(1) Access to justice

The number of cases filed each year in England and Wales is falling® . There may be a number
of reasons for this, but as society becomes more complex, and its population increases, it seems
specious to suppose that the number of disputes between its members actually declines. It is hard
to believe that the disproportionate costs of litigation increasingly out of reach of more citizens,
does not have a prohibitive effect on the issue of proceedings.

(i1) Costs

Although the decision as to who will bear the costs of an action are entirely within the discretion
of the trial judge, a general principle almost invariably followed by English judges is that costs
‘follow the event’ - known as the English Rule. This means that the losing party will be ordered
to pay the costs of the successful party®, as well as his own legal costs. Moreover, until the
conclusion of the case and often not before the successful party’s solicitor has had his costs
‘taxed’ (ie approved by the court), the unfortunate party who has to bear all those costs will have
no accurate idea of what the final bill may be.

This system of ‘costs transfer’ according to the outcome of the case is not without fault. It raises
the stakes in litigation: once on the litigation treadmill, a party will reach a point where he can
ill-afford not to spend whatever it takes to avoid losing and thus picking up two sets of legal fees.
Thus, the litigant will use his lawyers to apply a sledge hammer to the cracking of a nut. The

8 In 1991, 3.7m plaints were entered in the county court  This fell t0 2.4m in 1995. In the Queens Bench, the number of writs

and originating summonses reached a high - a little over 360,000 - in 1990, falling to 154,000 in 1995. In terms of growth arcas, there has
been an increase in delays, in the number of unrepresented litigants and in the number of actions against solicitors Sec Judicial Statistics
Annual Report of the Lord Chancellor's Department 1995

9 In fact, after costs have been taxed, the successful party will recover between one-half and two-thirds of the fees he actually pays
to his lawyers. He may have won, but not without some cost to himself.
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English rule is more frequently an incitement to indulge in excessive and disproportionate
behaviour than it is a deterrent.

Furthermore, the loser-pays rule is relatively blunt and unweildy. It takes no account of the
conduct of the parties during the course of the litigation. [t means that rarely, if ever, is the
question of the costs involved in each individual step in the litigation process ever brought into
focus - the courts and therefore parties lump all costs together and look at them globally only at
the end of the litigation.

In addition, the rule inhibits both the initiation and the defence of proceedings: a prospective
litigant may do his calculations and conclude that he cannot afford, whether as plaintiff or
defendant, to board the litigation ship in the first place, because of the added risk he assumes in
having to meet two sets of legal fees in the event of losing.

Pressure is building in some quarters for the US to adopt the ‘English Rule’, but resistance is
intense, and rightly so. The prospect of loser pays all calls in to question the availablity of
Justice. As one member of both the English and Californian bars has noted, Americans are
concerned “that when the law ceases to be available for use by the public at large, this is the first
sign of its decay™'®. On this test, English law is in real jeopardy already. As this paper attempts
to argue, the use of costs orders could provide a cure to the decay and a prevention for excessive
behaviour, including abusive discovery demands. However, only if the courts are prepared to
be more flexible and imaginative when using costs orders than the current English Rule permits
is a significant improvement likely. ‘

(ii1) Contingency fees

Although contingency fees are well established in the US for PI cases and increasingly common
in commercial cases, English lawyers were prohibited from charging on such a basis until very
recently ''. Change has now come'? , but only in a very limited range of litigatiod . Most
significantly, such fee arrangements can be used in relation to personal injury litigation. Termed
‘conditional fee agreements’ they are puny compared to their transatlantic elder

10 Keith Evans Commercial Lawyer February 1996 p 59

i Contingency fees, in relation to contentious business, are untawful on the grounds of public policy: “[1]t was suggested that

the only reason why ‘contingency fees” were not allowed in England was because they offended against the criminal Jaw as to champerty; and
that now that criminal liability is abolished, the courts are free to hold that contingency fees were lawful. | cannot accepl this contention. The
reason why contingency fees are 1n general unlawlul is that they are contrary 1o public policy as we understand it in England.” (Denning L
Trendiex Trading Corporation v Credur Suisse [1980] 3 All ER 721 at 741). Not only were agreements as to contingency fecs unenforceable,
but a solicitor entering into such an agreement would breach Law Society Rules and thus run the risk of disciplinary proceedings

"2 Couns and Legal Services Act 1990, 538

3 The classes of litigation in which conditional fec agreements can be used are set out in the Conditional Fee Agreements Order

1995 (SI 1995/1694). They are limited to PI, human nghts cases, winding up and admunistration orders and proceedings by a liquidator,
administrator or trustee in bankruptcy There was considerable pressure on the Government department responsible for drafling the secondary
legislation ( the Lord Chancellor’s Deparunent) to mclude debt recovery work. This was resisted. Lobbying on behalf of the profession and
clients continues in an effort to extend the scope of conditional fee agreements to cover debt recovery.
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brother, providing merely for a ‘success uplift’'* payable in the event of winning, on agreed fees

which would be payable in any event. It has been said that more than 50% of the British public
have no real access to the civil courts®. Too affluent to qualify for Legal Aid'¢, and not affluent
enough to pay lawyers themselves, they are caught in a legal poverty trap. Perhaps this is why
the number of actions started each year is falling. In America, the civil law is seen as accessible
by all - a laudable principle, and one very much endorsed by the Woolf Report. It is a principle
which is given real meaning by the contingency fee principle. However, whether conditional fee
agreements will contribute greatly to increasing access to the courts is doubtful: the ‘success
uplift’ means the client is still required to find and to pay what may be a substantial sum, win or
lose.

(iv) Juries

In England, the role of juries has for many years been limited to finding fact in criminal trials.
The use of juries in any form of civil litigation is almost unheard of'”. The only type of civil
litigation in which they are cast as a player is in defamation cases. Even there, their use has come
in for substantial criticism'®, as they have retained the power to award very substantial damages.
On the face of it, these look remarkably like punitive damages, or, as they are generally referred
to in England, ‘exemplary damages’.

(v) Punitive damages

Other than in a very limited number of circumstances, exemplary or punitive damages are not
available in England".

14 To a maximum of 100% of agreed fees which are payable in any event.

5 Civil Litigation is in a state of crisis....While criticism of the cost of legal services and delays in the court process are hardly

new they have recently taken on a renewed urgency...The combination of increases in the cost of legal services and the lack of effective access
to the courts for the vast majority of its citizens has created a crisis for the government, the judiciary and the profession.” (Glasser,C.; The
Litigant 1994).

16 State-funded legal assistance. 1n 1991/92, the net cost of civil matrimonial proceedings was £241m. This rose to £350m

in 1993/94, and continues to grow. )

17 . . P . . . .
Indeed their role in some criminal trials. particularly complex fraud cases, has been pressure for some time Although their use
has been retained, it is once again coming under renewsd pressure as questions about the manner in which complex fraud is dealt with by the
justice system. )

18 In spite of calls for reform of the use of juries in defamation trials, the Defamation Act 1996 has not dealt with the principle
problem of jurics making erratic and often very large awards of damages. The Act contains no specific provisions to limit awards of damages.
However, provision 1s made for the defendant to “offer 1o make amends’, by way of correction and/or compensation Whether or not such an
offer is made, and the suitability and sufficiency of such, is a matter which the court can take into account, and may reduce or increase the
amount of compensation accordingly

Exemplary damages are only exceptionally permitted - cg where there is express statutory authority, oppressive behaviour by
government servants or objectionable conduct calculated to result in profit. “Where a defendant ...with a cynical disregard for a plaintiff’s
rights has calculated that the money to be made out of his wrong doing will probably exceed the damages at risk, it 1s necessary for the law

10 show that it cannot be broken with impunity...” Devlin LJ, Rookes v Barnard {1964] AC 1129. In this case, the House of Lords took the
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(vi) Class actions / mass torts

The English courts have no specific procedures for the conduct of complex class actions,
although the judges claim *“a broad and flexible power to adopt new procedures which will
promote the ends of justice”. As a result of major disasters such as the Kings Cross station fire
and product liability problems, the courts have had to deal with increasing numbers of class
actions. The infancy of this type of action makes it still something of a novelty, albeit less so
with the passage of time.

(vii) Discovery

Unlike the Federal Rules of Civil Procedure governing discovery in federal cases, English
procedural rules of discovery can be neither modified nor ignored by local courts. In England,
two sets of court rules apply: County Court Rules to all smaller, less complicated matters
proceeding in county courts; and the Rules of the Supreme Court for all the more complex issues
pending in the High Court and higher appeal courts. There is substantial similarity in these rules
and there is no need to distinguish between the two for current purposes.

Although in England the term ‘discovery’ means the disclosure of documents only, and in this
sense has a much more restrictive meaning, English and American lawyers share several tools
for discovering the facts relevant to a matter. For instance - disclosure and production of
documents, interrogatories, notices to admit/requests for admissions are all tools used in England
to get at the facts of a case. Depositions are known to English civil litigation, but are of such
limited application as to be hardly used at all?'. In an effort to limit ‘trial by ambush’, which is
the evil to which all discovery weapons were originally directed, the use of witness statements
was introduced in 1986%. Prepared by a party’s own lawyers, and now exchanged with the other
party before trial, they stand as evidence-in-chief. For fear that courts will allow neither
amendment nor supplementation after exchange, a great deal of ‘lawyering’ goes into their
preparation. The end product rarely bears much resemblance to the witness’s own words. What
was an attempt to reduce trial costs has resulted in the front loading of costs to a nidiculous
degree in cases which are often settled before trial.

opportunity to review the whole doctrine of punitive or exemplary damages. Such damages first made their appearance in England in the mid
eighteenth century: Huckle v Money (1763) 2 Wils.K.B. 205 and Wilkes v Wood (1763) LofR 1. They became a reguiar feature of tort actions,
although never of contract. The House of Lards took the opportanity in Rookes v Barnard of removing “an anomaly from the law of
England™ (at 1221) from most cases  The principle argument against punitive damages is that, confusing the civil and criminal functions of
the law, they are anomalous in the civil sphere. It has ben said that to allow them ‘contravenes every protection which has been evolved for
the protection of offenders™ (Rerd LJ in Broome v Cussell & Co [1972] AC 1027, 1087 C-F).

20 Steyn J. in Chzranowska vGlaxo Laboratories Lid. The Times March 16 1990.
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RSC Order 39. The court can order examination on oath when necessary for the purposes of justice. The provision is used
for witnesses who will be unable to atiend trial or when evidence is sought abroad.

2 The Rules of the Supreme Court were amended by The Rules of the Supreme Court (Amendment No 2) 1986 (St 1986/1187),
and subscquently amended by SI 1988/1340 and SI 1992/1907 to provide for the exchange of statements.







Although the tools of discovery may be similar, the scope and application of those tools is
considerably wider in the US than in England. For litigants in England, the very existence and
extent of a right of discovery currently depends against whom it is sought: a party, a prospective
party or a stranger/third party.

A. The right to discovery of documents and facts

(1) Automatic discovery requires discovery of documents between the parties, without requests,
once pleadings are closed®. It is worth noting that although amendments to pleadings are
permitted, the consent of court is needed for all but the first amendment*. However, frequent
and very late amendments are all too common.
k

(i1) Pre-action discovery of documents is available with the consent of the court, but only in
cases of death and personal injury®, and even then, only when the documents to be produced are
necessary and described with care and precision . The result is that the use of pre-action
discovery as a means of undertaking a fishing expedition is limited. Resort is rarely® had to pre-
action discovery.

(iii) Discovery of facts by interrogatories is available only against parties?’; interrogatories can
be administered without leave of the court. They must relate to “any matter in question between
[the parties] in the cause or matter which are necessary either (a) for disposing fairly of the
matter, or (b) for saving costs.”*® Interrogatories are not be allowed where their object is to
obtain an admission of fact which can be proved at trial by the attendance of a witness who will
in any case be called at trial. Neither are they be allowed if designed to prove a cause of action
or defence not yet pleaded, or to establish an action against a third party.

(iv) Discovery of documents or facts against a stranger is generally not available. It is
available in very limited circumstances, such as in personal injury actions, against the treating
hospital, as opposed to the defendant Health Authority; and in tort cases where the third party
has provided facilities for the commission of the wrong but is himself not personally liable. If
documents are required from a third party, it is necessary to issue a subpoena duces tecum® and
require attendance at trial, or at a nominal trial date set in advance of the actual trial date.

RSC, Order 24 1.1

RSC,Order20m 1 &3

RSC QOrder 24 r. 7A; Supreme Court Act 1981 s33(2)

This is 2 term used relatively

RSC Order 26 |

RSC Order 26

RSC Order 38 rr14 - 19







(v) Oddly enough, inspection, preservation and testing of property is available both before
and after commencement of proceedings, and against both parties and strangers.

(vi) There is no duty to disclose the identity of individuals likely to have discoverable
information relevant to disputed facts alleged in the pleadings.

B. The obligation of discovery of documents
An on-going obligation

The obligation to give automatic discovery of documents®' is ongoing throughout the litigation
process. It requires the production of documents which are relevant, no matter at what time they
come into the possession, custody or power of the party under the obligation®. This can mean
that in an action which includes a claim for prospective loss of earnings, the plaintiff is under an
obligation to tell his opponent if and when he obtains a lucrative contract of employment, at any
time up to and including trial.

An obligation on whom?

The principle obligation to disclose relevant documents is on the party to the litigation. Failure
to honour this obligation can result in the party’s pleading being dismissed or struck out, and
even in the party being committed for contempt®.

However, his solicitor is under an onerous duty to ensure this occurs. Very early in the litigation
process, clients must be advised of the duty and its breadth. They must be told of the importance
of not destroying-or tampering with material which might possibly be dicloseable®, and of the
need to take positive steps to ensure the material is preserved®. There is a duty to notify the
court and in some circumstances to withdraw from acting in

30 RSC Order 29 r 2-7A .

This term is not limited 1o material written on paper. [t includes anything upon which evidence or information is recorded in

such a way as to be intelligible to the senses or capable of being made so by the use of equipment. The term also includes photocopics of
documents, as well as their originals

32
% This principle contained in RSC Order 24 is linked to the principle in Order 18 rr 8 & 9 that a party must not seek to take his

opporent by surprise or, in failing to disclose relevant documents, misicad the Court or his opponent into belicving that full discovery has been
given See RSC Order 24 rf.

33 RSC Order 24 116

34 Rockwell Machine Tool Co Ltd v E P Barrus (Concessionaires) Lid [1968) 2 All ER 98

3 Infabrics Ltd v Jaytex Lid [1985] FSR 75 at 79: “It is not enough simply to give instructions.”







cases where a client fails to comply with proper advice as to discovery.*®* “It cannot be too
clearly understood that solicitors owe a duty to the court, as officers of the court, carefully to go
through the documents disclosed by their client to make sure, as far as possible, that no relevant
documents have been omitted from their clients’ [discovery]”™’. Failure to comply with this duty
can render the solicitor subject to disciplinary proceedings or to committal®®.

An obligation to disclose what?
A party to an action must®® disclose all documents which are in his possession, custody or power
and which ‘relate to matters in question in the action’®. This goes to the questions in the action,
and not to the subject matter of the action. However, the net is wider than might first be
supposed.

Currently, four categories*' of document have to be disclosed:

(1) the parties’ own documents upon which they rely;

(2) adverse documents of which a party is aware and which affect his own case or support
another party’s case;

(3) other ‘background’ documents, which though relevant , may not be necessary for the fair
disposal of the case; .

(4) ‘train of inquiry’ documents, which may lead to a train of inquiry enabling a party to advance
his own case or damage his opponent’s, of the type referred to in Peruvian Guano .

On this test the range of potentially relevant and thus discoverable documents is almost
unlimited. The disclosing party has to review and list all such documents, while the other
party has to read them. In all probability, only a very small number of those documents will

36

Myers v Elman [1940] AC 282 at pp 2934, 300-301 & 322-3.

37 Woods v Martins bank Ltd [1959]1 QB 55. 60

38 RSC Order 24 ri6

39 This requirement applies automatically, unless the parties have agi'ccd between themselves, or an application has been made
to court and an order made, to limit or dispense with discovery «

40

RSC Order 24 rr |, 2, 3 & 7 use slightly different terminology when referring to what material must relate for it to be
discoverabie. Thus, r.] (mutual discovery of documents) says ‘relating to matters in question in the action’; r.2 (automatic discovery without
court order) says ‘relating to any matter in question between them in the action'; r.3 (court order for discovery) - ‘relating to any matter in
question in the cause or matter’; r.7 (specific discovery) - *relates to one or more of the matters in question in the cause or matter’.

*! |dentified in the Final report, chapter 12, para 38.

2 The current test for relevance was established by Brewt LJ in Compagrie Financiere du Pactfique v Peruvian Guano Co (1882)
11 QBD 55. It requires discovery of “...cvery document... which not only would be evidence upon any issue, but also which, it is rcasonable
to suppose. contains information which may - not which must - either directly or indirectly enable the party [appiying for discovery] either
to advance his own case or damage that of his adversary... a document can properly be said to contain information which may enabie [that
party] cither to advance his own casc or to damage the case of his adversary, if it is a document which may fairly lead him to a train of enquiry
which may have either of these two consequences™. Note that this test does not limit the discoverable matenal to that which is admissible in
evidence. '
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ever be used in court to affect the outcome of the case. However, the test facilitates oppressive
behaviour. Itis from this broad definition of what is discoverable, and in particular the inclusion
of documents which are indirectly relevant, that many of the real and perceived problems of
excessive discovery in English actions stem.

4. Abuses of discovery in England

“By tradition, the conduct of civil litigation in England and Wales, as in other common law
Jjurisdictions, is adversarial.... The main responsibility for the initiation and conduct rests with the
parties...The role of the judge is to adjudicate the issues selected by the parties when they choose
to present them to the court.... Without effective judicial control, however, the adversarial process
is likely to encourage an adversarial culture and to degenerate into an environment in which the
litigation process is too often seen as a battlefield where no rules apply. There is no effective
control of [the parties’] worst excesses. Indeed the complexity of the present rules facilitates the
use of adversarial tactics....The rules are flouted on a vast scale...The main procedural tools for
conducting litigation effectively have each become subverted from their proper purpose....*3

The Interim Report lists, very succinctly, the major ills in England’s civil procedure: “pleadings
often fail to state the facts as the rules require. This leads to...the failure to establish the issues
in the case at a reasonably early stage..... Witness statements, a sensible innovation aimed at
a “cards on the table” approach, have in a very short time begun to follow the same route as
pleadings, with the draftsman’s skill often used to obscure the original words of the witness....
Instead of the [expert witness] assisting the court to resolve technical problems, delay is caused
by the unreasonable insistence on going to unduly eminent members of the profession and
evidence is undermined by the partisan pressure to which party experts are subjected.... The
scale of discovery, at least in the larger cases, is completely out of control. The principle of full,
candid disclosure in the interests of justice has been devalued because discovery is pursued
without sufficient regard to economy and efficiency in terms of the usefulness of the information
which is likely to be obtained from the documents disclosed.... In the majority of cases the
reasons for delay arise from a failure to progress the case efficiently, wasting time on peripheral
issues or procedural skirmishing to wear down an opponent....Excessive discovery and the use
of experts in heavy demand both contribute to this delay...”*

The critical condition of the system is such that Lord Woolf believes “... there is no alternative
to a fundamental shift in the responsibility for the management of civil litigation from litigants
and their legal advisers to the courts.... A change of this nature will involve not only a change in
the way cases are progressed within the system. It will require a radical

change of culture for all concerned....”™

.
Interim Report, Chapter 3, paras 4 to 8

Interim Report, Chapter 3, paras 8 10 11.

45 Interim Report, Chapter 4, para2 ~

10

v




.
)
14 - *
, R .
. .
. o .




With increased responsibility for management of cases, there will have to be an increased
readiness to apply costs orders much more flexibly. The ‘automatic exercise of discretion’ in
favour of the successful litigant, regardless of his conduct throughout the litigation process, will
have to cease. Judges will have be more discriminating when applying costs orders so as to
enciﬂlrage a responsible and proportionate approach to litigation and to punish excessive and
oppressive conduct aimed at wearing down an opponent.

If Lord Woolf’s recommendations are implemented, the landscape of civil litigation will be
fundamentally different*.
5. The Woolf proposals for reform

The bedrock on which all the reforms are set is that the civil justice system should enable the
courts to deal with cases justly, according to the principles of*’

. equality - between the parties

. economy - in the use of resources

. proportionality - with regard to the amount at stake, importance of the case,
complexity of issues and the parties’ financial position

. expedition; and

. the need to allocate court resources to other cases.

Rule 1 of the draft new Rules*® imposes an obligation on the courts and the parfies to further the
overriding objective of dealing with cases justly, according to these principles.

Over this, certain features will dominate: litigation will be less adversarial and more cooperative,
less complex, more responsive to the needs of litigants, and will encourage parties to avoid
litigation wherever possible. Parties will be required to ‘put their cards on the table early in
disputes, often before litigation is started®®. Pleadings will be simplified and made to cast the
facts clearly and succinctly, so as to facilitate early definition of the issues.

Responsibility for the management of cases will shift from the parties, to the courts. Although
the adversarial system will remain, it will have been denuded and eroded. Case management
looms large in the new landscape: it is central to Lord Woolf's recommendations, and central to

.

36 Final Report, Overview, para 8

41 See Draft Civil Proceedings Rules, July 1996

48 Draft Civil Proceedings Rules, July 1996

For some time, there has been provision for defendants to make formal offers 10 settle before a matter comes to trial. See RSC
Order 22 for payments into court and ‘Calderbank ' letters, aimed at encouraging settiement. The rules are such that if the offer is not accepted,
and at judgment its terms are not betiered, then the plainiiff is invariably penalised as to costs. Woolf proposcs to make the rules more flexible.
The ability to make an offer to scttle will be extended to the plaintiff. Offers necd not await the issue of proceedings: the rules will encourage
cither party to a dispute to make an offer before proceedings have been issued. To encourage the acceptance of reasonable offers, a party who
fails to accept an offer which is not equalled or betiered at trial may face an award of enhanced costs and interest being made against him.
Unreasonable behaviour will invite jeopardy.
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controlling the expense of litigation®.

As discovery is often the largest single cost factor in litigation, both in terms of legal expenses
and the diversion of management resources, exercising control over the process will be central
to successfully reducing both the apparent and hidden costs of litigation.

Crucial to managing the new landscape is the control of costs and the use of costs orders in a
flexible and much more imaginative way than has previously been known in England. Costs will
be used more directly and more often as a means not only of sanctioning parties, but of
influencing them in advance of a particular course of action. The new regime will be supported
by effective sanctions, including orders for costs in a fixed sum payable immediately.

. Case management

“[Case management will] ... include identifying the issues in the case; summarily disposing of
some issues and deciding in which order other issues are to be resolved; fixing timetables for
the parties to take particular steps in the case; and limiting disclosure and expert evidence. These
are all judicial functions. They are extensions backwards in time of the role of the trial judge.”
Cases will be allocated to one of the three tracks: small claims, fast-track or multi track,
depending on their value and complexity*?. ‘Procedural judges’® will take over responsibility
for the management of cases. Case management conferences will be commonplace, where
issues and evidential matters will be dealt with, and schedules drawn up for the efficient and
proportionate management of cases.* '

30 Woolf describes the introduction of judicial case management as crucial to the new system He has been significantly

influenced by developments in the US, New Zealand and Canada. The Commercial Court in England has used case management, in for
example the Lloyd’s litigation. The regime which Woolf aims to introduce will be morc extensive than this however, and will affect all courts.

31 Final report Chapter | para 14

52 Small claims - to value of £3000. Fast track for claims £3000 - £10,000, or more of not complicated; Muiti-track for other
matters. They can subsequently be transferred to another. One of the issues which the cournt will be bound 10 consider on cither occaston is
the wishes of the parties. However, it should be noted that the court can impose condifions as to the management of a claim or as to liability
Jor costs when doing so.

53 Of which Woolf says: “....the procedural judge is not a new type of judge. It is a function, not a title ™ Final Report, Chapter

8 para i3

34 There -will not, however, be a single judge assigned (o cach case: there will be no ‘single docket' system, which at least ensures

maximum continuity. Concerned that effecting this would be impossible without reducing flexibility in deployment of judges, Woolf
recommends that judges will work in teams, and cases will be assigned to teams of judges, perhaps with a *procedural judge' and the intended
trial judge in the team on larger cases, and in smaller and fast-track cases, where it is unlikely to prove possible to identify intended trial judges
sufficiently far in advance, teams will probably have to be bigger.
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° Pleadings - a new breed

Currently, pleadings are often misused and frequently fail to serve their intended purpose®.
Their basic function - to state succinctly the facts relied upon®® - all too often disappears from
view as parties obscure issues and deliberately obfuscate their opponents. Original pleadings are
often superseded by amendments and further and better particulars. Courts routinely fail to
police pleadings so as to encourage brevity and clarification of issues at an early stage. One of
the effects of this is that, as issues remain ill-defined, the scope of discovery remains unbounded.

Woolf proposes to restore to primacy the basic function of pleadings. Clear and concise
statements of facts will enable both the parties and the court to define the true issues at the heart
of the dispute early on, with little or no need for further exchanges in the form of requests for
further and better particualrs, notices to admit or interrogatories®’.

To this end, both the ‘claimant’ and the defendant will be required to set out in a single document
all the material matters on which they rely, including facts, remedy sought and a list of
documents necessary to the case’®. )
Parties will be encouraged to produce a provisional list of issues in the matter. Case conferences
will be used to clarify factual allegations. If possible, an agreed statement of issues in dispute will
be produced at the case management conference, which will supercede the pleadings. Should
further uncertainty about issues arise, perhaps out of discovery, parties should cooperate and
failing this, seek assistance from the court. Equally, if a party is faced with a request which he
considers vexatious, for example an array of questions whose quantity suggests they are intended
merely to be burdensome, or a failure to respond to a reasonable request for information, he can
seek an order from the court dispensing with his need to deal with it*.

In this way, issues will be clarified early in the proceedings, which will enable the parties and
the court to deal with the matters, including discovery, expeditiously and with economy

Interim Report , Chapter 20
RSC Order 181.7
Interim report Chapter 20, para 11

58 . . . . .
Thus, the statement of claim will set out, succinctly, the nature of the claim, the facts relied upon and the remedy sought It

will also identify any document necessary to the plaintifT"s case, and include a certificate of belief in the truth of the contents of the statement,
made by the claimant or his legal representative. Other optional matiers may also be included, such as a specification of any matter of law
relied upon. the identity of any witness he intends to call and short summary of the evidence such a witness will give. The defendant’s
statement must list the allegations admitted, denied or doubted, with reasons for this, and his own version-of events if different from that of
the claimant. He must say why he disputes the claimant’s alleged right 1o a remedy, the claimant’s assessment of value and damages. It 100
must contain a certificate of belief in the contents. See draft Rules 7- 6.

? Interim report, chapter 20, para 13 .
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o Discovery
Disclosure of documents

The bounds of discovery in each case should be made more readily discernible by the early
definition of issues. The general scope of documentary discovery, both in terms of what may be
sought and what must be disclosed, will be curtailed by new rules.

Of the four categories of document which currently have to be disclosed, in future only
categories (1) and (2)®° - documents relied upon or those of which a party is aware and are
materially adverse - will be automatically available under ‘standard disclosure’. Material which
falls into categories (3) and (4) - ‘background story’ and ‘train of inquiry’ documents - will have
to be sought by court order, by way of ‘extra’ or ‘specific’ disclosure. When considering whether
to make an order for specific disclosure, the court must decide whether specific disclosure is
necessary in order to dispose fairly of the claim or to save costs. It must have regard (2) to the
likely benefit of specific disclosure; (b) to the likely cosr of specific disclosure; and (c) to
whether the financial resources of the party against whom the order would be made are likely
to be sufficient to enable the party to comply with any such order.

Note that the obligation to make standard disclosure will remain continuous during
proceedings®'.

Pre-action discovery

Woolf proposes®? to extend pre-action disclosure of documents by prospective parties to all
cases®. It will not be automatic: application will have to be made to the court. Even then, it will
be limited to specified documents which can be shown to be in the hands of the respondent, who
must be likely to be the defendant in prospective proceedings. Furthermore, the applicant must
show that the documents sought are relevant to a potential claim. In determining this question,
the court will apply the same rigorous cost-benefit tests as in normal post-issue applications for
specific disclosure. As for pre-action discovery against a stranger or third party, this will be
available only in respect of personal injury and death-related claims®.

Sce page 9, above

Rule 27.12

“ Final Report Chapter 12 paras 47-50.

Currc}ltly it is available only in personal injury and death actions.

Final Report Chapter 12, para 51 -52-
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Witness statements

To deal with the “overlawyering” of witness statements engendered by fear that witnesses will
be permitted neither to depart from nor supplement the text, Woolf proposes to allow reasonable
flexibility in amplifying witness statements. If this fails to restrain lawyers from ‘gilding the lily’
and ‘grossly overdone drafting’, wasted costs orders are likely: the lawyer will pay. Statements
will be in the witness’s own words. stated as such and signed®’.

. Costs & Sanctions®

In his interim report, Lord Woolf referred to the problems faced by the opponents of litigants
funded by Legal Aid. In such cases, there is a virtual inability of the successful but unassisted
party to recover costs from a legally aided party. The usual rules of ‘costs transfer’, or costs
following the event, do not apply®’. But he notes® that greater liability to costs orders could
result in the Legal Aid Board being more discriminating as to how its funds are used (for
example, when there is an offer of settlement). There is nothing to suppose that the principle of
greater exposure to costs orders leading to a more discriminating approach in conducting
litigation is applicable only to English legally aided persons. The authors would suggest that 1t
is universally applicable. After all, it is merely a process to make litigants accept responsibility
for their actions. But this basic social requirement seems to have got lost somewhere in the
development of the English civil justice system. In administering civil justice, the English courts
have largely chosen to ignore this simple principle . Wrapped up in obtaining the correct legal
answer and providing a remedy for legal wrongs, the courts have ignored procedural
irresponsibility encountered along the way. And in doing so, injustice and unfairness has been
allowed to take root. )

It is time that this oversight was remedied, and it is hoped that the Woolf reforms will facilitate
this. They are certainly intended to: “{c]osts are of great importance to my Inquiry because the
ability of the court to make orders as to costs is the most significant and regularly used sanction
available. The court’s power to make appropriate orders as to costs can deter litigants from
behaving improperly or unreasonably and encourages them to behave responsibly. Costs orders
can also have a salutary effect on members of the legal profession. Costs are central to the
changes I wish to bring about.”®® .

63 When the Civil Evidence Act 1993 comes in to force. hearsay evidence will become admassible, and thus witness statement

will be able to refer to matters not within the direct knowledge or observation of the witness, although it should be clear what is the source
of knowledge, information or belief upon which the witness relies.

% Inthe speech referred to Lord Woolf preferred to use the word “incentives™.

67 There is a very limited power for the court to make a costs order against the legally aided litigant personally (Legal Aid Act

1988 s17(1)) and an exceptional power to make a costs order against the Legal Aid Fund (Legal Aid Act 1988 s 18(2)). They are scarcely used.

{nterim report, chapter 25, para 27.

69 Final report Chapter 7, paras 4 & 5.
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Ironically, although Woolf sees costs as “the most serious problem besetting our litigation
system”, he also sees costs as central to solving its problems: they afford a means of controlling
the excesses of parties battling in an adversarial system.

To this end, Lord Woolf recommends a departure from the dual concepts to which English
courts are wedded: that costs should be treated as a whole and should follow the event”'. Instead,
regard should be had to the manner in which the successful party has conducted the proceedings
and the outcome of individual issues. Attention should be given to identifying areas where costs
have been incurred unnecessarily and to excess”. Judges must be prepared to scrutinise the
parties” conduct, adopt greater flexibility and make more detailed orders than they are
accustomed to do now”. In short, they must abandon the clumsy, blunt instrument of the old
rules, and take up a much finer, sharper and incisive tool - a tool which parties cannot ignore,
which they will respect as having an immediate effect upon their pockets.

As yet, draft Rules on costs have not been published. However what is clear from the approach
taken in the Final Report is that judges will be afforded the widest possible discretion as to costs
in order to encourage the conduct of litigation in a proportionate manner and to discourage
excess. Where one of the parties is unable to afford a particular procedure, the court, if it
decides that procedure is to be followed, should be entitled to make its order conditional upon
the other side meeting the difference in the costs of the weaker party, whatever the outcome. The
court should be able to order payment of interim costs in cases where the opponent has
substantially greater resources and where there is a reasonable likelihood that the weaker party
will be entitled to costs at the end of the case™. The court may make a wasted costs order; it may
assess costs or direct them to be taxed and may order them to be paid immediately; or it might
order interim costs of an amount fixed by the court to be paid within a specified time™.

Conclusion

In a speech™ delivered between the publication of the Interim Report and this Final report, Lord
Woolf said

“In a situation where a streamline procedure is possible but where that procedure

7 Interim report, Chapter 25, para 1.

n The *English rule’.

& Final Report, Chapter 7 , para §, page 79

& Final Report, Chapter 7, para 24, page 83

™ Final report Chapter 7, page 8%

75 Draft Rules, Rule 5.2

7 The Child & Co Lecture, hosted by the Council for Legal Education, 19 February 1996 “The Future of Civil Justice™ by Lord
Woolf,
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is only acceptable to one side and the other side has good reason for
recommending a more complex process, then the court should be able to direct
the complex procedure on condition that the more powerful litigant pays the
~ additional costs of both sides in any event. In this way the litigant with limited
means will not be exposed to excessive costs which he cannot afford and the other
party will have every incentive to keep the costs as low as possible”.

The reference to the ‘powerful litigant’ and ‘the litigant of limited means’ must be read in the
light of one of the major problems in English civil courts: the powerful corporation using its
greater resources to overwhelm the “small man’, the individual litigant of much smaller means.
It is the US problem turned on its head, and it exists because most people in England do not have
recourse to funding for litigation. The average English citizen does not have access to private
capital or public subsidy to fund his fight. He has nothing approaching the credit provided for
litigation by lawyers working on a contingency fee basis. With no funds, he is weak in the face
of the corporation whose resources are undoubtedly greater and legal expenses tax deductible.
The English problem is the abuse of power - that is the exercise of power without corresponding
responsibility - by the ‘big guns’.

The exercise of power with responsibility can be encouraged (and irresponsibility sanctioned)
by attaching a price to the exercise of power. If the litigant with more muscle wants to seek
more extensive discovery than seems warranted, then he should be allowed to do so on condition
that he pays for the privilege at the time he puts his opponent to the trouble. If it transpires that
the exercise was justified, then the costs order can be reversed. In this way, the parties’
autonomy remains intact while judges cannot be accused of unfairly limiting a party’s
investigations on a superficial understanding of the case. With the right to litigate goes a
responsibility for the manner in which the litigation is conducted. The effective use of costs
orders, applied judiciously and early enough, should act as a brake on the activities of the more
powerful litigant. -‘Having to pay will generate a pause for thought, for reflection and evaluation
of whether the steps proposed are necessary and consistent with the just, expeditious,
economical and proportionate disposal of the case. In this way, the problems associated with
automatic costs transfer - the encouragement of disproportionate and abusive behaviour, the
inhibition of participation in the legal process - might be avoided.

The distribution of power between respective types of litigant may be different in the US. But
the same principles can be used to control abuse of that power: it does not matter in whose hands
it rests. The systems of civil justice in the US and in England have much in common. There are
differences, from which lessons can be learned on either side of the Atlantic. As England learns
from the US and borrows case management, perhaps in return a recommendation might be
ventured. The English Rule on costs transfer is not to be commended. Its very rigidity
encourages abuse and discourages citizens and corporations from exercising and protecting their
rights. A system of costs transfer which takes account of the outcome of individual issues in a
case and the conduct of the parties during the litigation process has much more to be said for it
as a tool for serving justice.

* John Heaps is a partner and Kathryn Taylor a solicitor in the firm of solicitors Eversheds, UK.
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Memorandum
June 10, 199¢
To: The Committee on Rules of Practice and Procedure

From: Patrick E. Higginbotham, Chair
Civil Rules Advisory Committee

"Re:  Civil Rule 23 Proposal

I

The Advisory Committee on Civil Rules sent forward in late
Apfil redhests to publish for comment various changes to Rule 23.
This request came after more than four years of work, including
participation in numerous conferences and institutes, most held at
our urging and attended by hundrgds of practicing lawyers,
represenéatiﬁes of Congress, state and federal judges, and law
professors. We have at every turn solicited the views of
interestéé*paraonsﬁ - 1

Now, on the eve of the meeting of the Standing Committee, a
number of distingulshed academics express concerns. With few
exceptions, these concerns are addressed to the Standing Committee,
and not to the Advisory Committee. We welcome this comment, late
as it is, buﬁ iﬁs manﬁéf'and tim&ﬁé of presentation raise seriocus
questions of process and orderly rule making, giving the perbeption
of a preemptive strike on the comment period. Open and candid
discussion has been the hallmark of our work, and public comment is
an essential part of that process, assuring that access extend
beyond the small numbers of cognoscenti. '

The effort taxes process all the more because it would deny

publie comment upon possible rule changes uniquely demanding of
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\
experience for -their:. assessments; wuniquely demanding a keen
awareness of real world effects and function. wigp,respect,/this
Standing Committee has yet to hear from those with much to say
about function, those with actual experienée, the judges and
lawyers who must zdminister the rules with the responsibility of
decision making.’

- The issues attending Eiass actions axe difficult and divisive,
expoging deep political differenceé. There are no easy choices.
This_difficulty magnifiea. the need for rational and considered
judgment for which orderly process is essential. Our process can
produce more understanding, clarity, and sounder rules, but it is
a process that must be respected. Group petitions abuse process.
The considered views of thoughtful persons facilitate the process.
It is essential that petitions to deny public comment in this
manner be viewed with caution. As I will explain, those who
petition expresé nothing not considered by the Advisory Committee
and those who attended its sessions, including representatiQeQ of
the American College of Trial Lawyers and the Americaﬁ Bar

Agsociation,

II

We turn to the sgeveral letters to the Standing Committee

- addressing the Civil Rule Advisory Committee proposal ﬁo publish

revisions of Civil Rule 23 for public comment.! They raise several

3 The letters in hand at the time of drafting this
memorandum include letters from Professor Paul D. Carrington (May
21); Professors Arthur R. Miller and David L. Shapiro (May 23); a
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issues. These issues cluster around two aspects of the proposal:
the Rule 23 (b) {4} provision for "settlement classes” and the Rule
23(b) (3) (F) -provision for weighing the probable relief to

individual class members against tha costs and burdens of class

litigation.” . All of these issues have been congidered by the

Advisory Committee, usually in the same form. The deliberated
conclusion of the Advisory Committee was that the proposed
revisions would make usaful improvements. More adventuresome
propesals were_ﬁﬁ;:aside.:_Tﬁe~Committee also put aside the attempt
to provide more detailed dirxections to district courts in the
(b) (4) and (b)(3)(F) proposals. Detailed summaries of the
Committee’s views are provided in the Minutes for the last several
Committee meetings. This response provides a brief summary of the
Committee’s conclusions as to the major issues raised by these
letters, '

First, a general observation: virtually all the .concerns
regarding "“settlement classes” erroneously- attack proposals the
Advisory Committee does not make. Much of the comment offered is
the familiar debate over the relative use of text and notes.
Asserted lack of clarity of expression often reflects poliey
differences. This becomes clear when the desired detail requested
in the lettex simply urges that the proposal reach further; such as

prohibiting futures classes. Again , the changes offered for

public comment expressly do not address the difficult igsues?

16~Profegsor Steering Committee (May.28); Professor Susan P. Koniak
(May 28); and Professor Robert G. Bone (May 29).
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3 ]

jattending “fuﬁures éla;ses", nor do they dispense with the notice
and opt out rights of (b) (3) nor the prerequisites of 23(a). The
noteg and text make this clear. anetheless much of the criticism
makes the assumption that the proposals do some or all of these
things.? Most. of these issues are now before appellate courts.
Laden as they are with difficult issues of case or controversy and
other vexing social choices, the Advisory Committee was persuaded
tha; they were best left to case development, encouraged by the
provision for appeals of class certification contained in the
package and largely ignored in these recent submissions to the

Standing Committee.

ITI
Rule 23(b) (4): Settlement Classes

Most of the attention focuses on the Rule 23(b) (4) proposal to
recognize settlement class practice. This proposal authorizes
cextification of a (b) (3) class for purposes of settlement, even
though the same class might not be certified foxr purposes of
litigation. It requires that the class meet all the prerequisites
of subdivision 23(a), and also that the class satisfy the
pfedominance and superiority requirements of subdivision (b) (3).
All of the incidents of (b) (3) classes apply, including the notice
and opt-out provisicns of subdivision (c)(2). The érdposal is

further limited by the requirement that certification be soﬁght by

2 sée letters of Profeasors Sam Estreicher (attached) and

Exric D. Green (earlier furnished).
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sthe parties to a settlement.” It does not address settlement
class certification under gubdivisions (b) (1) oxr (b)(2).

The Steering Committee letter rests in part on the erroneous
pelief that proposed subdiviasion (b) (4) authorizes certification of
a settlement <class “when the requirements of (b)(3)- are. not
satisfieé.""”Thg intention of providing for “certification under
subdivision (b) (3)" was to provide for certification of a (b) (3)
class that mests all of the requirements for certifying a by (3)
class. The og{y point of the proposal is to ensure that the
prospect of se££iement can be considered in determining whether a
proposed class satisfies the prerequisites of subdivision (a) and
the requirements of subdivision (b)(3). “Under” was used in place
of "pursuant to” in keeping with Bryan Garnexr’'s Guidelines for
Drafting and Editing Court Rules. If indeed clear communication
requires that more words be used, it is easily remedied.

The most importaht issue raised by the several letters is the
repeated insistence that the rule should provide more detailed
direction to district courts. It is wurged that the many
difficulties that surround settlement class practice should not be
left “to relatively unconstrained trial judge discretion” (Steering
Committee, p. 3); that there are “controversial normative
questions” that “should be resolved in a uniform and centralized

way” (Steering Committee, p. 3); that the draft is cast in

*minimalist terms” that do not provide necessary “limitations and

conditions” (Miller & Shapiro, p. 1); and that the draft "“is

largely empty of content,” and “cannot substitute for explicit
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l1imits and guidelines” (Bone, p. 1).

The letters that so strongly suggest the need for detailed
direction do not suggest any starting points. This omission may in
part reflect the belief that nthe notion of the settlement class is

one that has only begun to make itself felt” (Miller & Shapiro, P.

2). Set;léheﬁt classes, however, are not new. One clear but

limited picture is provided by Willging, Hooper & Niemic, An
Empirical Study of Class actions in Four Federal Districts: Final
Repoxrt to the A@#;sory‘gommittee on Civil Rules, 45-46 {January 17,
1996 draft). In the four districts studied for a two-year beriod.
152 cases were certified as class actions. 93 (61%) were certified
unconditionally; 59 (39%) were certified for settlement purposes
only. Of the 59 seﬁﬁlement clagses, 28 -- nearly half -- seemed to

involve submission of a proposea gettlement before or at the time

of the first motion to certify.- Limited acceptance of settlement

classes was réflected in the 1985 Manual for Ccwplex Litigation
Second § 30.45, pp. 242-244; ten yeara later, greater acceptance --
reflecting cortinuing development -- is reflected in the Manual for
Complex Litigation Third § 30.45, pp. 243-245.

Although settlement classges are not new, the Committee could
not find any suitable basls to provide detailed directiocns that
would distinguish certification of settlement classes from
certification of litigation classes. Thig difficulty arises from
the continuing evolution of all class action practices, ;ncluding
gsettlement class practices. It also arises from the fact that

gsettlement classes may be used acroes the full range of class
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A0 actions. The problems that arise from settlement classes are

151 different in different settings. If no member of a “small claims”

152 class would undertake individual litigation, the comparison is to
153 alternative modes of class disposition or complete nonenforcement.
154 -If many members of a mass torté'claa§>couid undertake ihdiviéﬁal
155 "litigatiCn; and indeed may have done so, the comparisen is to
156 individual litigation, consolidation on some nonclass basis, and

.A857 alternative modes of class disposition. Rather than attempt to

158 craft “factors specifically designed for, settlement c¢lass actions”
159 {Bone letter, p. 2), the Committee concluded that it is better to
160 rely on the familiar prerequisites of subdivision (a) and the

181 factors listed in subdivision (b) (3). These factors, as they would

182 be amended by the proposal, focus attention on the coricerns common

363 to 211 class certifications. The only difference with a ssttlement

164 - ‘clasg is that the prerequisites and factors must be viewed from the

€65 . perspective of a specific proposed settlement.

1865 The central question of settlement classes is in many ways the
1867 same question as arises on settlement of a “*litigation” class
168 ‘action. The court must evaluate the fairness and adequacy of the
163 settlement under Rule 23(e). The settlement class, however, may
170 -...pose special dangers for the reasons pointed out in the letters.,
171 -*These same concerns were forcefully expressed to the Committee in

172 _several ‘settings, including a Institute of Judicial Administration

A73 =  Symposium at New York University Law School where Professors Coffee
AT4- -  and KXoniak, menmbers of the Steering Committee, presented papers on
335 .. this topic. The Advisory Committee considered ways of addressing

o3

Fes

LTS e ey s 04






011796 11:18 JUDBE HiGkiNbu ki =+ Do0<lds No. 24 wig

176 these concerns, either by separate terms in a settlement class
177 provision or by more general terms in an amended Rule 23(e). Thisg
178 consideration never progressed to the stage of an articulated

178 draft. The problems are truly multifarious. Even a detailed rule

180 . - would fail-to reflect all the relevant concerns, much less capture™
181~ - and control them. In the end, it was feared that incomplete
182 provisions would do more harm than goeod.

183 The difficulties of crafting substantially ccmplete mettlement

184 - class provisions could easily justify a deciAs‘ihonA to defer any
i85 action- . The | (;o-mn;itteev hesitated at the threshold for these
ABE  reasons. Proposgd Rule 23(b) (4) has been advanced, however, to
.3187 engure that the benefits of settlement class practice are not
188  obscured by the limit, clearly expressed in Georgine V. Amchem
183  Products, Inc., 3d Cir. May 10, 1996, Nos. 94-1925 etc., that a

380  class can be certified for settlement purpcses only if the same
1851 . class would be c_erti‘f‘ied for trial. Georgine in fact limits
is2 current practice, because the proposai requires that there be a
is3 gettlement agreement at the time certification is requested. This
154 requirement serves several purposes. It avoids the risk that
i35 gettlement terms may be influenced by the pressure of a class
196 .definition and an expectation of settlement. It reduces the risk

~ W

127. -=that the same class definition may be carried forward for trial
.158. . purposes without adequate reconsideration. And it ensures that
. 158  .there will be an opportunity to opt out of the class with knowledge
200 -0f the proposed settlemant terms. Tﬁus limited, the proposal

2031 supports the benefits that may be reaped by settlement classes.

————
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Among these benefits are reduced transaction costs, comparable
treatment of those similarly situated, and protection of claimants
against limited-fund risks that cannot be met by certification
under subdivision (b) (1) (see, e.g., Bone letter, p. 1).

In additién to these issues addressed to the substance of the
gettlement class proposal, the letters suggest two additional sets
of problems. The first set of problems may be deascribed as the
justiciabilify and dus process problems. The Committee is
Satisfied_thap_;here‘are,many uses of se;tlement.01§§sgsfthat
involve genuine casés or controversiea for purposes of Article III,
and that due process limits will be observed. The most troubling
questions in these areas inveclve attempts to settle claims arising
from “future injuries”; nc attempt is made by the proposal to
resolve these questions. The other set of problems addresses the
limits of the Rules Enabling Act. Professor Carrington’s letter is
the most detailed exploration of these problems. The only way to
avold these problems entirely would be to declare that despite
wildespread current practice and in the face of subdivisgion 22 (e},
no class action may be settled. No cne has advanced that

conclusion. If a litigation class c¢laim can be settled, the

-differences that characterize a settlement class do not change the

Enabling Act conclusion, Members of a settlemeht class méy indeed
be better protected, because settlement of a litigation class may
first arise after expiration of the opt-out period. A'settlement
class also may reduce transaction costs in ways that could not be

achieved by a litigation class or smallexr classes because of
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231

differences in predominance, manageablility, and like concerns,

v
s Factor (b)(3) (F)
The proposal adds a new factbr (F) to the list of matters
pertinent to the predeminance and superiority findings required in
certifying a (b) (3) class. This factor acks whether the probable

relief to individual class members justifies the costs and burdens

- of class l;ﬁigationv" '

The questions the letters éddreés\to factor'(F) are, in brief
compass, a replay of thé Advisory Committee deliberaticns. The
Committee recognizes the public enforcement values of small-claims
class -actions. Eérlier drafts included explicit conaideration of
the public values of class enforcement among the matters pertinent
to the (b) (3) findings. This provision was deleted because it
seemed to approach, and perhaps to invite, judicial evaluation of
the substantive policies underlying the class claim, The Committee
also recognized that public enforcement resources are hot always
adequate, that failure to mount a public enforcement action may not

reflect an official determination that enforcement proceedings

.would . be. unwise. The motives that drive class-action
- *enforcemént, ” however, may not coincide with the public interest.

--.Courts, tBe public, and other litigants pay a price when judicial

-yesources are devoted to class actions. Defendants may find the

- "costs of the proceedings and uncertainty as to the results go

-Qaunting as to surrender to settlement demands that may reflect
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coercion, not disgorgement of the ill-gotten gains of lawbreaking.
- The Committee concluded that factor (F) is a desirable means of
‘anchoring -private enforcement through Rule 23(b) (3) in private
benefits. When Congress has not authorized private enforcement in
the public. interest, and when public enforcement is not socught,
_factor (F) asks only that a court consider whether there 1s some
color of private benefit that Jjustifies private enforcement.

Citizens generally do not have standing to enforce the requirements

‘0f the -Conqtiggtion and of - federal statutes against -fgderalv-v

officials. Class counsel and representatives should not be able to
--claim standing to enforce public values absent the private remedial
~benefit that traditionally justifies private adversary litigation.
This view is equarely and properly chailenged by the letters. The
choices are clear.
Conclusion
Profesgsor Carriﬁgton points out (letter, p. 3) that for =z
quarter of a century, successive Advisory Committees believed that
“"Rule 23 was not ripe for any consideration. In 1951, following a
report from the ad hoé comnmittee to study asbestos litigation, the
Judicial Conference recommended that the Committee on Rules of
. Practice and Procedure consider Rule 23 through the Advisory
‘-Committee. The Advisory Committee has undertaken a lengthy study
.of Fule 23. The course of its work produced elaborate drafts that
~would have made far-reaching changes in Rule 23. Two quite
--@ifferent drafts have been discussed with the Standing Committee to

keep it abreast of the Advisory Committee’s deliberations. The
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present proposals, advanced for publication and public comment, are

more nmodest.

The Committee believes that these proposals are ripe

For meaningful public consideration.
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