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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Changes to Style and Substantive Packages

DATE: February 19, 2001

I. In General

The official comment period for the proposed style and substantive changes has

passed and the Committee has received a number of comments and proposed changes to

the rules-both from the public and from members of the committee. This memo

summarizes those proposed changes and identifies matters that should be addressed by

the two subcommittees at their March 2001 meetings.

This memo provides a rule by rule summary of any proposed changes and my

recommendations, if any, on whether the changes should be made, either to the style

package version of the rule (TAB B) or the substantive package of the rule (TAB C).

II. Subcommittee Assignments (TAB A)

For each rule addressed in this memo, I have identified the Subcommittee and

Committee member responsible for the rule. Those designations are based upon

reassignments made by Judge Carnes and Judge Roll and reflected in Mr. Rabiej's memo

of November 29, 2000. Please note that a number of the rules have been "reassigned."

The Subcommittees' responsibility for the various rules is unchanged. (E.g.,

Subcommittee A: Rules 1-9, 23-3 1, and 41-60; Subcommittee B: Rules 10-22 and 32-40).

The November 29th memo indicating the new assignments is located at TAB A.

III. Suggested Style Changes-Style Subcommittee (TAB B)

Following the Committee's meeting in San Diego in October, Professor Kimble

and Mr. Spaniol reviewed the style package again. They have updated their suggestions

into one master copy of the style package. That revised draft is located at TAB B (dated

2-12-01). They have not provided a "style" review of the substantive package.

Although they have added to the list of suggested changes, they have also decided

to withdraw some of their earlier suggestions, based upon our discussions in San Diego.

This memo also addresses those proposed style changes.

In most areas I have recommended that the suggested style change be made. In

other areas, however, I have provided a brief note on why I believe the style change
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should be rejected. For example, in some of the changes, the Committee had previously

discussed adoption or rejection of particular language. Where I am able to recall that

discussion, I have attempted to note it in the recommendations. In others, I simply

recommend rejection of the proposed change (with no particular reason given) because I

believe the current language is appropriate.

IV. Suggested Style Changes From the Public (TAB F)

To date the Committee has received approximately 80 comments from the public.

Most of those are located at TAB E and are concerned with the substantive package

amendments, e.g. video teleconferencing. Those comments are organized by Rule. In

addition, the Administrative Office has sorted out those public comments that appeared to

focus only on the style package. I have summarized those comments as well and they are

located at TAB F.

V. Possible Global Style Changes

In their proposed changes submitted to the Committee last Fall, the Style

Subcommittee suggested that the Committee make several global style changes. Several

of those suggestions were discussed at the Committee's San Diego meeting. In addition,

this memo notes several other possible global changes that were not addressed at the last

meeting:

* Numbering. The Committee had decided on a method for using Arabic

numerals for any number less than 10 (ten) unless the number was "1." It

seemed awkward to write the number 1 in those instances. The Style

Subcommittee has proposed a different system. I recommend that we

continue the system adopted by the Committee.

* Internal Cross-referencing. The Committee should probably address the

question of whether to specifically identify any cross-references to other

provisions within each rule, or whether to simply to refer to "this rule." As

the project progressed, we were not always consistent on that point. The

Committee decided to address this issue on a rule-by-rule basis.

* Attorney vs. Counsel. The Style Subcommittee has recommended that we use

the word "attorney" rather than "counsel." The Committee decided to address

this suggestion on a rule-by-rule basis. In addition, Mr. Pauley urged the

subcommittees to be sensitive to using the term "an attorney for the

government" rather than "the attorney for the government." Please note that

in their most recent version, the Style Subcommittee did not renew their

suggestion to standardize the use of those terms.

* Titles of Rules and Subdivisions. The Style Subcommittee recommended a

number of additions and changes to the titles of subdivisions and paragraphs;
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in particular they note the preference for using the "ing" form of the word.

The Committee agreed to address those proposed changes on a rule-by-rule

basis.

* Designating Deleted Rules. A number of rules have deleted over the years,

including several as a result of the restyling effort. At one point during the

project the Committee decided to keep the rule numbers in place and indicate

in brackets that the rule has been abrogated. The Style Subcommittee has

recommended that the word "reserved" be used instead. The Committee

decided to use the terms "deleted" or "transferred" to more accurately indicate

the disposition of the rules. In this memo I suggest that for those rules that

were rescinded or abrogated a number of years ago, it might be appropriate to

refer to those rules as being "reserved."

* Use of the Terms "Unable" and "Cannot." In a number of rules the Style

Subcommittee has recommended that the word "cannot" be substituted for the

word "unable." In the current rules both terms are used. Although this issue

is not critical the Committee may wish to decide whether "cannot" and

"unable" are always synonymous for purposes of these rules. In one

dictionary, the word "cannot" is defined as "not able." But the word "unable"

is defined in that same source as "Not able; incapable; unqualified;

incompetent; inefficient." I take these definitions to say that the term

"unable" may be viewed as more encompassing. This issue was not discussed

in San Diego.

* "Law Enforcement Officer." The current rules do not hyphenate this term and

my sense is that neither do the cases or commentators. The style

subcommittee has recommended that the term by hyphenated. I recommend
that the term not be hyphenated. I do not recall this issue being addressed at
San Diego.

VI. Suggested Substantive Changes (TABS D & E)

This memo also addresses a number of substantive changes that have been

suggested by either the public comments (TAB E) or by members of the Committee. In

particular, Mr. Pauley and Judge Miller have prepared several memos suggesting

corrections or changes in the text of the rules. Some of those changes may be considered

to be substantive in nature. Those memos are located at TAB D.

The memos at TAB D are suggestions from Committee Members and are

arranged in chronological order:

* Memo from Mr. Pauley to Mr. Goldberg, Oct 24, 2000, re Rule 32.1
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* Memo from Mr. Pauley to Subcommittee B Members, Oct. 25, 2000 re Rule

35(b)(2).
* Memo from Mr. Pauley to Judge Carnes, et al, Oct. 27, 2000, re S. 768.

* Memo from Judge Miller to Judge Davis, Dec. 7, 2000 re Fed. Courts

Improvement Act.
* Memo from Mr. Pauley to Judge Davis, et. al, Dec. 13, 2000, re Judge Miller's

Memo.
* Letter from Judge Davis to Mr. Pauley, Jan. 8, 2001, re Rule 32.

* Memo from Mr. Pauley to Judge Davis, et. al, Jan. 24, 2001, re Proposed

Amendments
* Memo from Mr. Pauley to Criminal Rules Committee, Feb. 5, 2001, re Rule 52.

* Memo from Judge Miller to Judge Davis, Feb. 7, 2001, re Fed. Courts

Improvement Act. (Includes Jan 30, 2001 memo from Mr. Pauley)

* Letter from Judge Davis to Judge Cauthron, Feb. 12, 2001, re Video
Teleconferencing Amendments (Rules 5, 10, and 43).

* Memo from Prof. Schlueter to Committee, Feb. 16, 2001, re Rule 32.1.

The materials at TAB E are summaries of the public comments on each rule. In this

memo I have attempted to cross reference any comments from the public that might be

considered either substantive or style comments.

VII. Rule-by-Rule Analysis

Rule 1. Scope; Definitions
Subcommittee A (Carnes)

Style Recommendations: Adopt all suggested style changes.

Other Recommendations: Mr. Pauley has recommended (TAB D) that Rule 1(a)(5) be
amended by adding another subdivision (F) that would read
as follows:

"(F) a proceeding against a witness in a foreign
country under 28 U.S.C. § 1784."

This change was discussed and approved at the last
Committee meeting.
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Rule 2. Interpretation
Subcommittee A (Carnes)

Style Recommendations: None

Other Recommendations: None

Rule 3. The Complaint
Subcommittee A (Bucklew)

Style Recommendations: None

Other Recommendations: None

Rule 4. Arrest Warrant or Summons on a Complaint
Subcommittee A (Bucklew)

Style Recommendations: Accept suggested changes in Rule 4(b) and (c). (Note: the
style subcommittee has withdrawn it suggested changes to
Rule 4(a))

Rule 4(b)(2). As I recall, the Committee specifically
selected the words "is to be" rather than "must" to avoid
awkward language-in one of the first meetings on the
project, I believe. Similar language was used in Rule
9, infra.

Other Recommendations: In his January 24, 2001 memo (TAB D), Mr. Pauley
recommends that Rule 4(c)(2) be amended to reflect the
recently enacted Military Extraterritorial Jurisdiction Act
(Pub. L. No. 106-523, 114 Stat. 2488). That act now
recognizes that arrest warrants may be executed outside the
United States. His memo includes the following redraft of
that section:

(2) Territorial Limits.

(A) Within the Jurisdiction of the United States.
Except as provided in this rule, a warrant may be executed,
or a summons served, only within the jurisdiction of the
United States.
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(B) Outside the Jurisdiction of the United States. A

warrant may be executed, or a summons served, outside the

jurisdiction of the United States if a statute authorizes an

arrest in such place.

Judge Zimmerman (CR-015) suggests that the Committee
consider amending Rule 4 to clarify the judge's ability to

issue warrants via fax.

Ms. Bench (CR-004)(Style) proposes a number of style

changes to Rule 4. See TAB F.

Rule 5. Initial Appearance
Subcommittee A (Miller)

Style Recommendations: Accept all recommended changes in Rule 5(a), (b).

Re Rule 5(c): Some study should be done on whether to

accept the proposed changes in 5(c). The proposed changes
raise questions about use of the term "magistrate" and
"judge" interchangeably in the rule. As I recall we used the
general rule that the first reference in the rule should be to
"magistrate judge" and all later references would be to

"judge." Also, the Committee might wish to discuss
whether in Rule 5(c)(2)(F) the reference should be to
"court" or to the "clerk."

Rule 5(d). I recommend that we retain the term "counsel"
in this rule. Although the terms counsel and attorney are

interchangeable, we normally speak of the "right to
counsel."

Other Recommendations: Rule 5(a)(1)(B). Mr. Pauley recommends in his January
24th memo (TAB D) that Rule 5(a)(1)(B) be amended to

reflect the recently enacted Military Extraterritorial
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488). He
recommends that the following language be added at the

beginning of that subdivision: "Except as otherwise
provided by statute,..." He notes that if the amendment is

not made, an argument could be made that the rule would
supercede the Act.
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Mr. Spaniol (CR-0010)(Style) suggests clarify Rule

5(a)(1)(B) by adding the words "without a warrant." See

TAB F.

Ms. Bench (CR-004)(Style) provides some suggested

changes to Rule 5. See TAB F.

Mr. Brzosowski, (CR-045) a student of Judge Miller,

recommends that the Committee amend Rule 5 to provide

an explicit remedy for failure to follow the rule. See TAB

F.

Mr. Horsley (CR-003)(Style) recommends a change to Rule

5. See TAB F.

Rule 5.1. Preliminary Hearing in a Felony Case

Subcommittee A (Miller)

Style Recommendations: Accept recommended changes and attempt to conform

language in Rule 5. 1(g), (h) with similar provisions in other

rules.

Other Recommendations: None.

Rule 6. The Grand Jury
Subcommittee A (Stith)

Style Recommendations: Rule 6(a), (b). Accept proposed changes.

Rule 6(c). Conform this rule with other rules noted

regarding use of the word "district."

In Rule 6(e)(3)(B), the Committee needs to discuss whether

cross-references in the rules should refer generically to

"this rule" or to the specific subsection, etc.

Rule 6(e)(3)(F). Accept proposed change.

Rule 6(f)-(i). Accept proposed changes.
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Other Recommendations: Rule 6(e)(3)(A). Mr. Pauley has recommended in his

January 24th memo (TAB D) that a new subdivision (iii) be

added that would provide an exception for disclosures

authorized under 18 U.S.C. § 3322 (authorizing disclosures

for civil forfeiture and civil banking laws, etc.). The new

provision would read:

"(iii) a person authorized by 18 U.S.C. § 3322."

Ms. Stegman (CR-020) recommends making the rule

gender neutral. See TAB E.

Judge Ashmanskas (CR-002)(Style) offers some changes to

Rule 6. See TAB F.

Judge Doumar (CR-009)(Style) offers suggested changes to

Rule 6. See TAB F.

Rule 7. The Indictment and the Information
Subcommittee A (Stith)

Style Recommendations: Accept proposed change.

Other Recommendations: In his January 24, 2001 memo, Mr. Pauley recommends

that the introductory language of Rule 7(a)(1) be amended

to include an exception for criminal contempt proceedings.

The new provision (underlined) would read:

"An offense (other than criminal contempt) must be

prosecuted by an indictment..."

Judge Doumar (CR-009)(Style) offers suggested changes to

Rule 7. See TAB F.

Rule 8. Joinder of Offenses or Defendants
Subcommittee A (Friedman)

Style Recommendations: Accept proposed punctuation changes

Committee should decide what to do with Arabic numbers,

etc. It had already decided to use Arabic numbers for any
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number less than 10 (ten) unless it was awkward to do so. I

recommend retaining that practice.

Other Recommendations: None.

Rule 9. Warrant or Summons Upon Indictment or Information

Subcommittee A (Friedman)

Style Recommendations: Rule 9(a). These changes should conform to whatever

changes are made to Rule 4, supra, regarding use of term

"court."

Rule 9(b). As I recall, the Committee specifically selected

the words "is to be" rather than "must" to avoid awkward

language-in one of the first meetings on the project, I

believe. Similar language was used in Rule 4(b)(2).

Other Recommendations: None.

Rule 10. Arraignment
Subcommittee B (Campbell)

Style Recommendations: Accept proposed change

Other Recommendations: Mr. Pauley recommends that Rule 10(b) be amended by

adding the words "good cause." (See TAB D, Memo of

January 24, 2001). He suggests that in the alternative

perhaps something might be said in the Note. This may be a

substantive change that will require some discussion.

Rule 11. Pleas
Subcommittee B (Campbell)

Style Recommendations: Rule 1 1(a). Accept proposed change.

Rule 1 1(b). Accept proposed change.

Rule 1 l(c)(1)-(4). Accept proposed changes.
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Rule 1 1(c)(5). Reject proposed changes. I am not sure that
the proposed reorganization clarifies the provision.

Rule 11(d), (e). Accept proposed changes. Consider
whether to change word "plea" to "sentence" or
"judgment." The current rule (Rule 32(e)) uses the word
plea.

Rule 1 1(f). Reject proposed changes. The Committee
decided not to restyle this subdivision because it tracked
Federal Rule of Evidence 410, which was drafted by
Congress. Although the current language, "such a
statement," is not the mark of clarity, the courts seem to
have settled on what it means. I recommend leaving this
section as we found it. Another option would be to delete
this section and replace it with something like: "The
admissibility of pleas, plea discussions, and related
statements is governed by Federal Rule of Evidence 410."

Other Recommendations: The Committee Note should probably reference deletion of
requirement that the judge ask the defendant whether he or
she has talked to the government about a plea bargain.

Mr. Spaniol (CR-001)(Style) recommends clarification in
Rule 11 regarding setting aside guilty pleas. See TAB F.

Judge Doumar (CR-009)(Style) provides a number of
suggested changes to Rule 11. See TAB F.

Rule 12. Pleadings and Motions Before Trial; Defenses and Objections
Subcommittee B (Roll)

Style Recommendations: Rule 12(a). Accept change

Rule 12(b). Accept changes. But it is not clear whether
changing the term "during the proceeding" is the same as
"while the case is pending." Also, the Committee should
review the interchangeable use of term "objection" and
"motion to suppress" in the rule.

Rule 12(e). Reference should be to Rule 12(b)(2) (motions
to be made before trial).
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Rule 12(f)-(g). Accept changes.

Rule 12(h). I am not sure that hyphenating "law
enforcement officer" is necessary. If the Committee
decides to do so, it will need to check all of the other
references in the rules. Currently, the term is not
hyphenated in the rules and most courts do not do so.

Other Recommendations: None.

Rule 12.1. Notice of Alibi Defense
Subcommittee B (Roll)

Style Recommendations: Rule 12.1(a). Accept changes

Rule 12.1(b). Accept change in (1) and change "notice" to

disclosure." Retain cross-references to other sections of
Rule 12.1.

Rule 12.1(c)-(f). Accept changes.

Other Recommendations: Judge Doumar (CR-009)(Style) offers a suggested change
to Rule 12.1. See TAB F.

Rule 12.2. Notice of Insanity Defense or Expert Testimony of Defendant's Mental
Condition.

Subcommittee B (Roll)

Style Recommendations: Rule 12.2(a). Accept proposed change of adding word "so."
Reject deletion of m-dash. Committee decided at one point
to use m-dashes for emphasis. It is not clear to me that we
must either use all in-dashes or comments throughout the
rules whenever we use the words "good cause.".

Rule 12.2(b). Accept changes, except make no change to
last sentence regarding "good cause"

Rule 12.2(d)-(e). Accept changes.

Other Recommendations: Judge Doumar (CR-009)(Style) offers a suggested change
to Rule 12.2. See TAB F.



Memo on Proposed Changes 
12

February 2001

Rule 12.3.Notice of Public Authority Defense
Subcommittee B (Roll)

Style Recommendations: Rule 12.3(a). Accept changes. Reference needs to be to

"an" attorney for the government. The reference to (a)(1)

should probably be (a)(3) (referring to the government's

response).

Rule 12.3(b). This should be conformed to 12.1(c)

regarding duty to disclose--i.e. does defense counsel have

duty?

Rule 12.3(e). Accept changes.

Other Recommendations: Judge Doumar (CR-009)(Style) offers a suggested change

to Rule 12.3. See TAB F.

Rule 12.4. Disclosure Statement (New Rule)
Subcommittee B (Roll)

Style Recommendations: None

Other Recommendations: None.

Rule 13. Joint Trial of Separate Cases
Subcommittee B (Roll)

Style Recommendations: None

Other Recommendations: None

Rule 14. Relief from Prejudicial Joinder
Subcommittee B (Roll)

Style Recommendations: Accept recommended changes.
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Other Recommendations: None

Rule 15. Depositions
Subcommittee B (Campbell)

Style Recommendations: Rule 15(a). Check insertion of word "unprivileged."
Appears to modify preceding list when intent was probably
to expand the list of producible materials, assuming that
they were not privileged. See the Subcommittee's note at
the bottom of page 70 of the style package

Rule 15(b)-(h). Accept changes.

Other Recommendations: None.

Rule 16. Discovery and Inspection
Subcommittee B (Campbell)

Style Recommendations: Accept changes.

Rule 16(d)(2). Note reference to Rule 16 instead of "this
rule." Conforming global changes may be necessary as
noted, supra.

Other Recommendations: Judge Doumar (CR-009)(Style) offers a suggested change
to Rule 16. See TAB F.

Rule 17. Subpoena
Subcommittee B (Pauley)

Style Recommendations: Rule 17(c). Accept recommended changes.

Rule 17(f). Reject suggested change to title. If title is
changed then title for subsection (1) should be changed to
"Issuance of Subpoena."

Rule 17(h). Accept change.

Other Recommendations: Rule 17(g). Mr. Pauley recommends in his January 24th
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memo (TAB D) that Rule 17(g) should distinguish

between contempt authority for magistrates and that for

district judges. Judge Miller agrees with the suggestion.

Mr. Pauley has suggested the following language:

"The court (other than a magistrate judge) may hold

in contempt a witness ho, without adequate excuse,

disobeys a subpoena issued by a court in that

district. A magistrate judge may hold in contempt a

witness who without adequate excuse, disobeys a

subpoena issued by that magistrate judge as

provided [by statute][in 28 U.S.C. § 636(e)]."

Judge Miller recommends citing the particular statutory

provision and I concur in that recommendation.

Judge Doumar (CR-009)(Style) offers a suggested change

to Rule 17. See TAB F.

Rule 17.1. Pretrial Conference
Subcommittee B (Pauley)

Style Recommendations: Accept change

Other Recommendations: None

Rule 18. Place of Prosecution and Trial
Subcommittee B (Pauley)

Style Recommendations: Accept change.

Other Recommendations: None.

Rule 19. Rescinded or Reserved.
Subcommittee B (Pauley)

Style Recommendations: The Committee should decide what designation this rule

should receive. It was rescinded years ago and shows up in

books as being "rescinded." At this point it is probably
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all right to refer to it as "reserved." Using the word
rescinded might give the reader the incorrect impression

that it was rescinded by the style project amendments.

Other Recommendations: None

Rule 20. Transfer for Plea and Sentence
Subcommittee B (Pauley)

Style Recommendations: Rule 20(c). Note cross-reference to specific rule number;

Committee should address whether to maintain these

specific cross-references or simply refer to "this rule."

Rule 20(d). Accept change.

Other Recommendations: None.

Rule 21. Transfer for Trial
Subcommittee B (Pauley)

Style Recommendations: Rule 21(a), (b). Accept changes.

Rule 21(c). Accept changes (Committee may wish to leave

the title for this subdivision as it is and change the one for
20(b) and 20(d)(2).

Other Recommendations: None.

Rule 22. Time to File Motion to Transfer [Transferred]
Subcommittee B (Pauley)

Style Recommendations: This rule was deleted in the style project and should
probably carry the designation of "transferred" and

explained in the Committee Note.

Other Recommendations: None
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Rule 23. Jury or Nonjury Trial
Subcommittee A (Carnes)

Style Recommendations: None

Other Recommendations: None

Rule 24. Trial Jurors
Subcommittee A (Miller)

Style Recommendations: Rule 24(c)(1). Does "cannot" equate to "unable" for

purposes of this rule? See Style Subcommittee's reference

to other rules using the word "cannot." In Rules 21(a) and

31, the current rule already uses the term "cannot." In Rule

25 the current rule uses the word "unable" and the

provisions in Rule 32.1, the provisions, relating to

assistance of counsel, are new to the Rule.

Rule 24(c)(3)-(4). Accept changes.

Other Recommendations: Mr. Pauley has recommended (TAB D, Jan. 24th memo)

that the Committee consider amending 24(b)(3) to clarify

whether the provision applies to petty offenses. Given the

sensitivity to any amendments to the issue of peremptory

challenges, I recommend that the question be deferred--

unless there is a substantial need to address that issue now.

Judge Doumar (CR-009)(Style) offers suggested changes

to Rule 24, including a suggestion to revise the number of

peremptory challenges. See TAB F.

Rule 25. Judge's Disability
Subcommittee A (Friedman)

Style Recommendations: Accept changes

Other Recommendations: None.
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Rule 26. Taking Testimony
Subcommittee A (Friedman)

Style Recommendations: Accept changes.

Other Recommendations: The style version of Rule 26 includes the word "orally,"

which is technically a substantive change. Depending on

what happens to the major substantive change to this rule

(regarding remote transmission of live testimony), the

Committee Note should be amended to reflect at least that

change.

Mr. Keane (CR-045), a student of Judge Miller,

recommends that the rule be expanded to include more

specific criteria when remote transmission may be used.

See TAB F.

Mr. Ries (CR-045), a student of Judge Miller, provides an

alternate version of Rule 26. See TAB F.

Rule 26.1. Foreign Law Determination
Subcommittee A (Friedman)

Style Recommendations: Accept change

Other Recommendations: None

Rule 26.2. Producing a Witness's Statement
Subcommittee A (Friedman)

Style Recommendations: Rule 26.2(a). Reject suggestion to refer to attorney for the

government as "the" attorney. Accept other changes.

Rule 26.2(e). Reject proposed changes; there is a difference

between producing and delivering an object.

Other Recommendations: Mr. Allen (CR-005)(Style) points out several grammatical

and typographical problems with Rule 26.2. See TAB F.
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Rule 26.3. Mistrial
Subcommittee A (Friedman)

Style Recommendations: None

Other Recommendations: None

Rule 27. Proof of Official Record
Subcommittee A (Friedman)

Style Recommendations: None

Other Recommendations: None

Rule 28. Interpreters.
Subcommittee A (Friedman)

Style Recommendations: None

Other Recommendations: None

Rule 29. Motions for Judgment of Acquittal
Subcommittee A (Bucklew)

Style Recommendations: Accept changes. Note: the Style Subcommittee has

recommended changing "fixes" to "sets" throughout the

rules. At one point, at least one of the subcommittees had

an extended discussion about selecting the word "fix" as

opposed to some other term. The word "fix" is used in

some of the current rules. See, e.g., 29(c). Either should

work.

Other Recommendations: None.
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Rule 29.1. Closing Argument
Subcommittee A (Bucklew)

Style Recommendations: None

Other Recommendations: None

Rule 30. Jury Instructions
Subcommittee A (Stith)

Style Recommendations: None: Note that the Style Subcommittee has withdrawn a

previously suggested style change in 30(d).

Other Recommendations: The Committee Note needs to be corrected. The reference

to a similar provision in the Civil Rule is incorrect. That

rule has not yet been amended to change the time for

submitting instructions.

Rule 31. Jury Verdict
Subcommittee A (Pauley)

Style Recommendations: Accept change. See the Subcommittee's suggestion of

alternate language on page 107 of the style package.

Other Recommendations: Rule 3 1 (a). Mr. Pauley recommends that the word

"federal" be inserted before the word "judge." (TAB D,

Memo of Jan. 24, 2001). He notes that the addition is

necessary to avoid the remote problem of a verdict being

delivered to a state judge.

Rule 32. Sentencing and Judgment
Subcommittee B

(Roll-Rule 32(a)-(c)(2))
(Stith-Rule 32(c)(3) to end)

Style Recommendations: Rule 32(a)-(f).Accept changes

Rule 32(g). Reject proposed change; there may be multiple

grounds for objections.
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Rule 32(h)(2). Reject proposed changes; "disobeys"

sounds awkward. "fails to comply with" might be better.

Rule 32(h)(4). Accept the recommended changes.

Rule 32(h)(5). Accept recommendations.

Rule 32(i). Question: are "cannot" and "unable"

synonymous for purposes of this rule? See Rule 24(c)(1),

supra.

Rule 32(j). Reject change and retain the word "enter." That

is the term currently used in the rule.

Other Recommendations: Rule 32(h)(1)(B). In his January 24th memo (TAB D), Mr.

Pauley recommends that Rule 32(h)(1)(B) be amended to

include a requirement that the judge provide the excluded

information to the government as well as to the defendant.

This might be viewed as a "substantive" change in the rule

that was not published for comment. If the current rule is

not preventing the government attorney for seeing the

information, the amendment may not be critical enough to

explain why the change is being added after the comment

period has closed.

Rule 32(h)(4)(C). Mr. Pauley also recommends adding a

"good cause" requirement in the provision addressing in

camera sessions. Presumably, the published version of the

rule grants enough leeway to the sentencing judge to decide

whether to grant the motion.

Mr. Crane (CR-001) suggests that the term "material" be

defined in the rule itself. See TAB F.

Rule 32.1. Revoking or Modifying Probation or Supervised Release.

Subcommittee B (Stith)

Style Recommendations: Rule 32.1(a) Accept recommendations.

Rule 32.1(b)(1). Committee needs to decide whether to use

reference to "counsel" or "attorney" or both.
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Rule 32.1 (b)(2). Reject changes.

Rule 32(c)(1). Need to address issue of whether to use

term "attorney" or "counsel" as noted supra.

Rule 32(e). Conform rule to other similar provisions but

reject suggestion to insert word "disobeys" because it

sounds awkward.

Other Recommendations: Rule 32.1(a)(3). Mr. Pauley recommends in his January

24th memo (TAB D) that Rule 32.1(a)(3) be deleted. He

references a memo he sent to Mr. Goldberg (Oct 24, 2000).

That memo is also located at TAB D. I have prepared a

short memo with attachments responding to his points in

the October memo. See TAB D. That material, I believe,

generally supports the Committee's decision to include

rights warnings in the 32.1 proceedings. Briefly, similar

rights warnings are currently given in Rule 5 proceedings

and apparently in grand jury proceedings-to both

witnesses and targets. Second, for all of the discussion

about the need for a "real and appreciable" risk of self-

incrimination, there are very few cases holding that a

particular suspect or defendant did not face a risk of

incriminating himself. Third, drawing on the Miranda

analogy, facing a trial judge in a revocation proceeding

seems more akin to custodial interrogation than talking to a

probation officer on the street (where no warnings are

required). I recommend that the rights warnings provision

remain in the rule.

Rule 32.2. Criminal Forfeiture
(No subcommittee assigned)

Style Recommendations: (Note; Considering the recent approval of this rule, the

Committee had decided not to make any significant style

changes to this rule, considering that it is pending before

Congress. As the rule progressed through the process, only

minor style changes have been made. The following

recommendations are offered in the event the Committee

decides to do further restyling of this rule).

Rule 32.2(b). Reject suggested change in title; otherwise

accept changes. If change is necessary, order of title can be
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changed to read, "Post-Verdict Hearing; Entering a

Preliminary Order of Forfeiture." Accept other changes in

subdivision.

Rule 32.2(c)(1), (2), and (3). Accept changes.

Rule 32.2(c)(4). Better for title to read "Ancillary

Proceeding Not Part of Sentencing." I believe the

Committee originally opted for shorter title given the length

of the provision.

Rule 32.2(d). Accept change.

Rule 32.2(e)(3). Accept change.

Other Recommendations: None.

Rule 33. New Trial
Subcommittee B (Pauley)

Style Recommendations: Rule 33(b)(2). I am not sure why the word "as" is

necessary.

Other Recommendations: None.

Rule 34. Arresting Judgment
Subcommittee B (Pauley)

Style Recommendations: Rule 34(a)(1). Accept change.

Rule 34(b). Reject deletion of words "a verdict or finding

of guilty. Conform the language here (time as the court

may set, etc. with similar language in Rule 33(b)(2).

Other Recommendations: None.
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Rule 35. Correcting or Reducing Sentence.
Subcommittee B (Pauley)

Style Recommendations: Accept changes.

Other Recommendations: See Mr. Pauley's memo (Oct. 25, 2000) concerning

alternative language for Rule 35(b)(2) at TAB D.

Judge Becker (CR-028) offers another version of Rule

35(b). See TAB F.

Rule 36. Clerical Mistakes.
Subcommittee B (Miller)

Style Recommendations: None.

Other Recommendations: None.

Rule 37. [Reserved]
Subcommittee B (Miller)

Style Recommendations: This rule was abrogated in 1968. Thus, it should be

probably labeled as "reserved."

Other Recommendations: None

Rule 38. Staying a Sentence or a Disability
Subcommittee B (Miller)

Style Recommendations: Rule 38(b)(2). Reject changes; current titles in (1) and (2)

are parallel.

Rule 38(c). Consider changing word "proper" to

"appropriate." The Style Subcommittee notes use of the

word "appropriate in 38(e). But the current rule uses both

terms. They appear to be synonymous here.

Other Recommendations: None.
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Rule 39. [Reserved]
Subcommittee B (Miller)

Style Recommendations: Because this rule was abrogated in 1968, it should probably

be listed as "reserved".

Other Recommendations: None.

Rule 40. Arrest for Failing to Appear in Another District

Subcommittee B (Miller)

Style Recommendations: Rule 40(a). Accept change.

Other Recommendations: None.

Rule 41. Search and Seizure
Subcommittee A (Bucklew)

Style Recommendations: Rule 41(a)(2). Reject change to hyphenated term, "law

enforcement officer. Accept other changes. The word "of"

after enforcement should also be deleted.

Rule 41(b). reject any reference to "covertly" observe--that

is covered in substantive amendments package. Reference

in (e)(2) in style package (page 149) should also be

removed-pending a decision on whether to forward the

substantive amendments in Rule 41.

Rule 41(c). Accept recommended change.

Rule 41(e)(2). Delete reference to covert searches.

Rule 41(f)(1), (2). These provisions need to be checked.

The Committee struggled with using just the right language

for the inventory section. The Style Subcommittee has

suggested yet another version. That provision, and the

Committee's current language, includes what may be a new

requirement that does not appear in the current Rule
41(d)-that the officer executing the warrant be the one
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who prepares the inventory. The current rule simply

indicates that the inventory shall be made in the presence of

the "applicant" for the warrant, etc. If this is an intentional

change, then we should probably add something to the

Committee Note, alerting the readers.

Rule 41(i). This provision needs to be checked. It is not

clear what the word "copy"' modifies.

Other Recommendations: Rule 41(d)(3)(B)(ii). In his memo of January 24th (TAB

D), Mr. Pauley recommends that the words "or cause to be

made" after the words "to make." He explains that this

addition will cover those situations where the magistrate's

recording device fails and the AUSA is asked to make the

recording of the conversation..

Judge Murrian (CR-018) recommends a change to Rule

41(e)(1) regarding the return of the warrant to the clerk.

See TAB F.

Mr. Nakano (CR-045), a student of Judge Miller, suggests

the Rule 41 include a requirement that covert searches may

be approved only on a showing of necessity.

Rule 42. Criminal Contempt
Subcommittee A (Bucklew)

Style Recommendations: Accept change in Rule 42(a)(2). Note that the Style

Subcommittee withdrew other more comprehensive
suggested changes that were presented to the Committee in

October.

Other Recommendations: Rule 42(b). Mr. Pauley has recommended (TAB D,

January 24, 2001) that new language be substituted for the

published version, in order to clarify the authority of

magistrate judges to hold contempt proceedings-per the

recent Federal Courts Improvement Act. He recommends

the following language:

"Notwithstanding any other provision of these

rules-(1) the court (other than a magistrate judge)

may summarily punish a person.... and (2) a

magistrate judge may summarily punish a person as
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provided in [the applicable statute][28 U.S.C. §

636(e).]"

Judge Miller agrees with the proposed change. Memo of

Feb. 7, 2001 (TAB D).

Rule 43. Defendant's Presence
Subcommittee A (Bucklew)

Style Recommendations: Accept changes. Conform to whatever practice the

Committee decides on cross-referencing other provisions in

the same rule.

Other Recommendations: None.

Rule 44. Right to and Appointment of Counsel
Subcommittee A (Friedman)

Style Recommendations: Rule 44(a). The Committee needs to decide whether

"cannot" and "unable" are always synonymous for

purposes of these rules. Both terms are used in the current

rules and style subcommittee has recommended in this rule,

and in others, that the word "cannot" be substituted for

"unable." In one dictionary, the word "cannot" is defined

as "not able." But the word "unable" is defined as "Not

able; incapable; unqualified; incompetent; inefficient." I

take these definitions to say that the term "unable" may be

viewed as more encompassing.

Please note that the style subcommittee has not included its

earlier recommendation to change the word "counsel" to

"attorney" in this rule.

Rule 45. Computing and Extending Time
Subcommittee A (Friedman)

Style Recommendations: Rule 45(a). Reject change-leave in "a."

Rule 45(b). Accept change.
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Rule 45(c). Accept change.

Other Recommendations: Change designation to "Washington's Birthday" in Rule

45(a)(4)(C) per discussion at October Committee meeting.

Rule 46. Release from Custody; Supervising Detention

Subcommittee A (Carnes)

Style Recommendations: Rule 46(f). Accept changes.

Rule 46(h). Reject changes. The original rule used the

plural form, which connotes court supervision over the

whole group as opposed to individual control or

supervision.

Question: Should the reference in Rule 46(h)(1) to "the

attorney for the government" be "an attorney for the

government?"

Rule 46(i). Accept change.

Rule 46(j). Reject change in heading. In the other rules

(e.g. Rules 5, 32.1), the title "Producing Statements" is

used without otherwise referring to the type of hearing or

proceeding referred to.

Other Recommendations: None.

Rule 47. Motions and Supporting Affidavits
Subcommittee A (Carnes)

Style Recommendations: Accept punctuation changes.

Other Recommendations: None.

Rule 48. Dismissal
Subcommittee A (Carnes)

Style Recommendations: Accept change.
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Other Recommendations: None.

Rule 49. Serving and Filing Papers
Subcommittee A (Carnes)

Style Recommendations: Accept changes.

Other Recommendations: None.

Rule 50. Prompt Disposition.
Subcommittee A (Pauley)

Style Recommendations: None.

Other Recommendations: None.

Rule 51. Preserving Claimed Error.
Subcommittee A (Pauley)

Style Recommendations: None.

Other Recommendations: None.

Rule 52. Harmless and Plain Error
Subcommittee A (Pauley)

Style Recommendations: None.

Other Recommendations: Rule 52(b). In a memo dated February 5, 2001 (TAB D),

Mr. Pauley recommends that the Committee clarify an

ambiguity in the wording "A plain error or defect..." He

points out that the Supreme Court has concluded that that

wording should be read more simply as meaning "error."

As he notes, the Court has indicated that the use of the

disjunctive is misleading. Thus, he recommends that the
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words "or defect" be deleted from the rule. He
recommends that no changes be made to Rule 52(a).

Rule 53. Courtroom Photographing and Broadcasting Prohibited

Subcommittee A (Pauley)

Style Recommendations: None.

Other Recommendations: Judge Ashmanskas (CR-002)(Style) recommends that Rule

53 be revised. See TAB F.

Mr. Johnson (CR-045), a student of Judge Miller, has

drafted an alternate version of Rule 53 that includes a list of

factors to be considered by the court in deciding whether to

permit electronic coverage. See TAB F.

Rule 54. [Transferred]
Subcommittee A (Pauley)

Style Recommendations: This rule was transferred to Rule 1 and should carry the

designation of "transferred" rather than "reserved."

Other Recommendations: None.

Rule 55. Records
Subcommittee A (Friedman)

Style Recommendations: None.

Other Recommendations: None.

Rule 56. When Court is Open
Subcommittee A (Friedman)

Style Recommendations: None.

Other Recommendations: None.
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Rule 57. District Court Rules
Subcommittee A (Friedman)

Recommendation: Rule 57(a). Accept proposed changes.

Rule 57(c). Accept proposed change. At this point I would not

omit reference to "under this rule." There has been considerable

discussion over the years-especially at the Standing Committee

level-about the importance of this rule and its counterparts in the

other rules of procedure vis a vis the authority of district judges to

make local rules. This provision arguably distinguishes between

local rules, adopted under this rule, and other rules or procedures

adopted by local courts.

Rule 58. Petty Offenses and Other Misdemeanors
Subcommittee A (Miller)

Style Recommendations: Accept changes. Rule 58(b).

Other Recommendations: Rule 58(b)(2)(E)(i) and (b)(3)(A) and (B). Judge Miller

has suggested in his memo of December 7, 2000 (TAB D), that Rule 58 be amended to

reflect recent statutory changes. His recommended language is attached to that memo.

Rule 59. [Deleted]
Subcommittee A (Miller)

Style Recommendations: This rule is being deleted as being unnecessary-thus the

reference to "deleted."

Other Recommendations: The Committee Note should be changed to reflect that the

rule has been "deleted."

Rule 60. [Deleted]
Subcommittee A (Miller)

Style Recommendations: This rule is being deleted as being unnecessary-thus the
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reference to "deleted."

Other Recommendations: None.

Rules Governing § 2254 and § 2255 Proceedings

(Subcommittees A and B)

Style Recommendations None

Other Recommendations Mr. Krog (CR-O 10) recommends that Rule 9 prohibit

successive petitions unless they have been approved by an

appellate court. He also suggests that the rules more

clearly explain the application of the Rules of Civil

Procedure. See Tab E.

Mr. Kengery (CR-021) recommends that the word "petition

in the Committee Note for Rule 3 of the Rules Governing

§ 2255 Proceedings be changed to "motion" for

consistency.

Judge Walter (CR-032) recommends that Rule 6 of the

Rules be made gender neutral. See TAB E.
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MEMORANDUM TO SUBCOMMITTEES "A" AND "B"

SUBJECT: Subcommittee Assignments

During the style project, each subcommittee member was asked to pay particular attention

to specific assigned rules, in addition to reviewing all other rules under consideration. The

departure of several committee members, whose terms have expired, has left several rules

unassigned. Judges Carnes and Roll have reviewed all earlier assignments and reallocated some

of the assigned rules to level the assignments and fill the vacuum left by the departing committee

members.

The chart below lists the rules assigned to each member who will be responsible for

focusing on any public comments or changes that have been proposed by the style subcommittee

with respect to them. Subcommittee "A" will meet on March 8-9, 2001, and Subcommittee "B"

will meet on March 29-30, 2001, to review the public comments and the style subcommittee's

suggestions. To date, we have only received a handful of public comments.

COMMITTEE MEMBER ASSIGNED RULES

Judge Carnes 1-2, 23, and 46-49

Judge Roll 12-14, 32(a)-(c)(2)

Judge Bucklew 3-4, 29-29.1, and 41-43

Judge Miller 5-5.1, 24, 36-40, and 58-60

Judge Friedman 8-9, 25-28, 44-45, and 55-57

Professor Stith 6-7, 30, and 32(c)(3)-3 2 .1

Pauley, Esquire 17-22, 31, 33-35, and 50-54

Campbell, Esquire 10-11 and 15-16

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Please note that Rule 32.2 has not been assigned because the subcommittee determined

that no changes were necessary since the rule has just taken effect. Please contact me if you have

any questions regarding these assignments.

John K. Rabiej

cc: Honorable Anthony J. Scirica
Honorable W. Eugene Davis
Professor David A. Schlueter
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I. SCOPE, PURPOSE, AND TITLE I. APPLICABILITYOFR L S
CONSTRUCTION

Rule 1. Scope; Definitions

Rule 1. Scope (a) Scope.

These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided In General. ese rules govern the
in Rule 54(a); and, whenever specifically provided in one procedure in aicriminal proceedings in the
of the rules, to preliminary, supplementary, and special f United States district courts§Tnited States
proceedings before United States magistrate judges and at courts of appeals, and the Supreme Court of
proceedings before state and local judicial officers. the United States.

Rule 54. Application and Exception (2) State or Local Judicial Officer. When a rule
so states, it applies to a proceeding before a

(a) Courts. These rules apply to all criminal proceedings-in state or local judicial officer.
the United States District Courts; in the District of Guam;
in the District Court for the Northern Mariana Islands, (3) Territorial Courts. These rules also govern
except as otherwise provided in articles IV and V of the te procedure in criminal proceedings in the
covenant provided by the Act of March 24, 1976 (90 Stat. A/I following courts:
263); and in the District Court of the Virgin Islands; in the
United States Courts of Appeals; and in the Supreme Court (A) the district court of Guam;
of the United States; except that the prosecution of offenses
in the District Court of the Virgin Islands shall be by (B) the district court for the Northern
indictment or information as otherwise provided by law. Mariana Islands, except as otherwise

provided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by
law.
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(b) PROCEEDINGS (Rule 54 continued) (4) Removed Proceedings. Although these rules

(1) Removed Proceedings. These rules apply to criminal govern all proceedings after removal from a
prosecutions removed to the United States district courts state court, state law governs a dismissal by
from state courts and govern all procedure after removal, the prosecution.
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to (5) Excluded Proceedings. Proceedings not
extradition and rendition of fugitives; civil forfeiture of governed by these rules include:
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in (A) the extradition and rendition of a
Rule 20(d) they do not apply to proceedings under 18 fugitive;
U.S.C. Chapter 403 - Juvenile Delinquency - so far as
they are inconsistent with that chapter. They do not apply (B) a civil property forfeiture for tie
to summary trials for offenses against the navigation laws lation of a federal statute;
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391- Vdtetct(
396, or to proceedings involving disputes between seamen (C) the-e1eleit'of aine or penalty;
under Revised Statutes §§ 40794081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses (D) a proceeding under a statute governing
under the Act of June 28, 1937, c. 392, 50 Stat 325-327, 16 juvenile delinquency to the extent the
U.S.C. §§ 772-772i, or to proceedings against a witness in procedure is inconsistent with the
a foreign country under 28 U.S.C. § 1784. statute, unless Rule 20(d) provides

otherwise; and

(E) a dispute between seamen under 22
U.S.C. §§ 256-258.

(AT71,t-4ES A -- C-4o

Ah ag -10.)
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(c) Application of Terms. (Rule 54 continued) As used (b) Definitions. The following definitions apply to
in these rules the following terms have the designated these rules:
meanings.

(1) "Attorney for the government" means:
"Act of Congress" includes any act of Congress locally

applicable to and in force in the District of Columbia, in (A) the Attorney General, or an authorized
Puerto Rico, in a territory or in any insular possession. assistant;

"Attorney for the government" means the Attorney (B) a United States attorney, or an
General, an authorized assistant of the Attorney General, a authorized assistant;
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the (C) when applicable to cases arising under
laws of Guam the Attorney General of Guam or such other Guam law, the Guam Attorney
person or persons as may be authorized by the laws of General or other person whom Guam
Guam to act therein, and when applicable to cases arising law authorizes to act in the matter, and
under the laws of the Northern Mariana Islands the
Attorney General of the Northern Mariana Islands or any (D) any other attorney authorized by law
other person or persons as may be authorized by the laws to conduct proceedings under these
of the Northern Marianas to act therein. rules as a prosecutor.

"Civil action" refers to a civil action in a district court.

The words "demurrer," "motion to quash," 'plea in
abatement," "plea in bar" and "special plea in bar," or
words to the same effect, in any act of Congress shall be
construed to mean the motion raising a defense or objection
provided in Rule 12.

"District court" includes all district courts named in
subdivision (a) of this rule.
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"Federal magistrate judge" means a United States (2) 'Court" means a federal judge performing

magistrate judge as defined in 28 U.S.C. §§ 631-639, a functions authorized by law.
judge of the United States or another judge or judicial
officer specifically empowered by statute in force in any (3) "Federal judge" means.
territory or possession, the Commonwealth of Puerto Rico,
or the District of Columbia, to perform a function to which (A) a justice or judge of the United States

a particular rule relates. as these terms are defined in 28 U.S.C.

"Judge of the United States" includes a judge of the district § 451;

court, court of appeals, or the Supreme Court. (B) a magistrate judge;O)

"Law" includes statutes and judicial decisions. a udge confirmed by the United States
l / (C) ~~~~~~~~~~~~~~~~eatue aondiempoeed by stat uted inte

"Magistrate judge" includes a United States magistrate Senate and empowered by statute in

judge as defined in 28 U.S.C. §§ 63 1-639, ajudge of the any commonwealth, territory, or
l . / ~~~~~~~~~~~~~~~~~~possession to perform a function to

United States, another judge or judicial officer specifically which a parficula rulr tes.
empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the (4) "Judge" means a federal judge or a state or
District of Columbia, to perform a function to which a l
particular rule relates, and a state or local judicial officer, local Judicial officer.
authorized by 18 U.S.C. § 3041 to perform the functions (5) "Magistrate judge" means a United States

prescribed in Rules 3, 4, and 5. magistrate judge as defined in 28 U.S.C.

_ _ _ _ _ _ _ _ __ _ §§ 631-639.

A-N,4 +0

/O(A) ?)
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"Oath" includes affirmations. (6) "Oath" includes an affirmation.

"Petty offense" is defined in 18 U.S.C. § 19. (7) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, (8) "Petty offense" is defined in 18 U.S.C. § 19.
territory and insular possession.

(9) "State" includes the District of Columbia,
"United States magistrate judge" means the officer and any commonwealth, territory, or

authorized by 28 U.S.C. §§ 631-639. possession of the United States.

(10) "State or local judicial officer" means:

(A) a state or local officer authorized to act
under 18 U.S.C. § 3041; and

(B) a judicial officer specifically
empowered by statute in the
District of Columbia or in any
commonwealth, territory, or

/ (- possessioito perform a function to
id, Can Se Gary yE£1which a particular rule relates.

(c) Authority Justice audJudgeJ of the United
A rI

States. en these rules authorize a magistrate
judge act, any other federal judge may also act.

COMMITEE NOTE vHa'-%

Rule I is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.
Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules should be
placed at the beginning to show readers which proceedings are governed by these rules. The Committee also revised the
rule to incorporate the definitions found in Rule 54(c) as a new Rule 1 (b).

Rule 1(a) contains language from Rule 54(b). But language in current Rule 54(bX2)-(4) has been deleted for
several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas or
somewhere outside the jurisdiction of a particular district, it is unnecessary and has been deleted because once venue has
been established, the Rules ofCriminal Procedure automatically apply. Second, Rule 54(b)(3) currently deals with peace
bonds; that provision is inconsistent with the governing statute and has therefore been deleted. Finally, Rule 54(b)(4)
references proceedings conducted before United States Magistrate Judges, a topic now covered in Rule 58.

Rule l(a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to the
navigation laws, fishery offenses, and to proceedings against a witness in a foreign country. Those provisions were
considered obsolete. But if those proceedings were to arise, they would be governed by the Rules ofCriminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the reference to
an "Act of Congress" has been replaced with the term "federal statute." Second, the language concerning demurrers,
pleas in abatement, etc. has been deleted as being anachronistic. Third, the definitions of "civil action" and "district
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court" have been deleted. Fourth, the term "attorney for the government" has been expanded to include reference to those

attorneys who may serve as special or independent counsel under applicable federal statutes.

Fifth, the Committee added a definition for the term "court" in Rule 1(b)(2). Although that term originally was

almostalways synonymous withthe term "districtjudge," theterm might be misleading or unduly narrowbecause it may

not cover the many functions performed by magistrate judges. See generally 28 U.S.C. §§ 132, 636. Additionally, the

term does not cover circuit judges who may be authorized to hold a district court. See 28 U.S.C. § 291. The proposed
definition continues the traditional view that "court" means district judge, but also reflects the current understanding that

magistrate judges act as the "court" in many proceedings. Finally, the Committee intends that the term "court" be used
principally to describe a judicial officer, except where a rule uses the term in a spatial sense, such as describing

proceedings in "open court."

Sixth, the term "Judge of the United States"' has been replaced with the term "Federal judge." That term includes

Article III judges and magistratejudges and, as noted in Rule I(b)(3)(C), federal judges otherthan Article IIIjudges who

may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedure. Seventh, the
definition of"Law" hasbeen deleted asbeing superfluous and possibly misleadingbecause itsuggeststhatadministrative
regulations are excluded.

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule 1 (b)(5)

is limited to United States magistrate judges. In the current rules the term magistrate judge includes not only United

States magistrate judges, but also district court judges, court of appeals judges, Supreme Court justices, and where
authorized, state and local officers. The Committee believed thatthe rules should reflect current practice, i.e., the wider
and almost exclusive use of United States magistrate judges, especially in preliminary matters. The definition, however,

is not intended to restrict the use of other federal judicial officers to perform those functions. Thus, Rule l(c) has been
added to make it clear that where the rules authorize a magistrate judge to act, any other federal judge orjustice may act.

Finally, the term "organization" has been added to the list of definitions.

The remainder of the rule has been amended as part of the general restyling of the rules to make them more easily

understood. In addition to changes made to improve the clarity, the Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic only.
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Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are intended to provide for the just These rules are to be interpreted to provide for the

determination of every criminal proceeding. They shall be just determination of every criminal proceeding, to
construed to secure simplicity in procedure, fairness in secure simplicity in procedure and fairness in

.. . . . . . , ~~~~~~~~administration, and to eliminate unjustifiable expense
administration and the elimination of unjustifiable expense andsdeay.
and delay. and delay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The words "are

intended" have been changed to read "are to be interpreted." The Committee believed that that was the original intent

of the drafters and more accurately reflects the purpose of the rules.
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TITLE II. PRELIMINARY
IL PRELIMINARY PROCEEDINGS PROCEEDINGS

Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the

constituting the offense charged. It shall be made upon oath essential facts constituting the offense charged. It must

before a magistrate judge. be made under oath before a magistrate judge, or, if
none is reasonably available, before a state or local
judicial officer.

COMMITFEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more easily

understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic
and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before a
"magistrate judge," which under current Rule 54 could include a state or local judicial officer. Revised Rule I no longer

includes state and local officers in the definition of magistrate judges for the purposes of these rules. Instead, the
definition includes only United States magistrate judges. Rule 3 requires that the complaint be made before a United
States magistrate judge or before a state or local officer. The revised rule does, however, make a change to reflect
prevailing practice and the outcome desired by the Committee - that the procedure take place before afederal judicial
officer if one is reasonably available. As noted in Rule 1(c), where the rules, such as Rule 3, authorize a magistrate judge
to act, any other federal judge may act.
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Rule 4. Arrest Warrant or Summons Upon Complaint Rule 4. Arrest Warrant or Summons on a
Complaint

(a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more
affidavit or affidavits filed with the complaint, that there is affidavits filed with the complaint establish
probable cause to believe that an offense has been probable cause to believe that an offense has been
committed and that the defendant has committed it, a committed and that the defendant committed it,
warrant for the arrest of the defendant shall issue to any the judge must issue an arrest warrant to an
officer authorized by law to execute it. Upon the request of officer authorized to execute it. At the request of
the attorney for the government a summons instead of a the attorney for the government, the judge must
warrant shall issue. More than one warrant or summons issue a summons, instead of a warrant, to a person
may issue on the same complaint. If a defendant fails to authorized to serve it. A judge may issue more
appear in response to the summons, a warrant shall issue. than one warrant or summons on the same

complaint. If a defendant fails to appear in
response to a summons, a judge may, and upon
request of the attorney for the government must,
issue a warrant.

(b) Probable Cause. The finding of probable cause may
be based upon hearsay evidence in whole or in part l

(c) Form. (b) Form.

(1) Warrant. The warrant shall be signed by the (1) Warrant. A warrant must:
magistrate judge and shall contain the name of the
defendant or, if the defendant's name is unknown, any (A) contain the defendant's name or, if it is
name or description by which the defendant can be unknown, a name or description by
identified with reasonable certainty. It shall describe the which the defendant can be identified
offense charged in the complaint. It shall command that the with reasonable certainty;
defendant be arrested and brought before the nearest
available magistrate judge. (B) describe the offense charged in the

complaint;
(2) Summons. The summons shall be in the same form as

the warrant except that it shall summon the defendant to (C) command that the defendant be
appear before a magistrate at a stated time and place. arrested and brought before a

magistrate judge without unnecessary
delay or, if none is reasonably
available, before a state or local
judicial officer, and

(D) be signed by a judge.

l ~~~~~~~~~~~~(2) Swtmmons. Asummonstyifein the samel
l ~~~~~~~~~~~~~~~~~~~form as a wan-ant except that it must require

lo the defendant to appear before a magistrate
e -- judge at a stated time and place.

tA /8gSJAA JAdY /,V Anteit

I-wo 0 IR cV /S 9/r5 A A'E 4b^A l .)
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(d) Execution or Service; and Return. (c) Execution or Service, and Return.

(1) By Whom. The warrant shall be executed by a marshal (1) By Whom. Only a marshal or other
or by some other officer authorized by law. The summons authorized officer may execute a warrant.
may be served by any person authorized to serve a Any person authorized to serve a summons
summons in a civil action. in a federal civil action may serve a

summons.
(2) Territorial Limits. The warrant may be executed or the
summons may be served at any place within the (2) Territorial Limits. A warrant may be
jurisdiction of the United States. executed, or a summons served, only within

the jurisdiction of the United States.

(3) Manner. The warrant shall be executed by the arrest of (3) Manner. a,
the defendant. The officer need not have the warrant at the (
time of the arrest but upon request shall show the warrant (A) A warrant is executed by/arresting the
to the defendant as soon as possible. If the officer does not defendant. Upon arrest, shofficer
have the warrant at the time of the arrest, the officer shall possessing the warrant must show it to
then inform the defendant of the offense charged and of the the defendant. If the officer does not
fact that a warrant has been issued. The summons shall be inform the defendant of the warrant's
served upon a defendant by delivering a copy to the ince and of the o arged
defendant personally, or by leaving it at the defendant's existence and of the offense charged
dwelling house or usual place of abode with some person and, at the defendant's request, must
of suitable age and discretion then residing therein and by show the warrant to the defendant as
mailing a copy of the summons to the defendant's last soon as possible.
known address.

(B) A summons is served on a defendant:

(i) by personal delivery; or

(ii) by leaving it at the defendant's
residence or usual place of abode
with a person of suitable age and
discretion residing at that location
and by mailing a copy to the
defendant's last known address.

(C) A summons to an organization is
served by delivering a copy to an
ofrFcer 4 to a managing or general

` fotr to another agent appointed or
5 legally authorized to receive service of

process. A copy must also be mailed to
the organization's last known address
within the district or to its principal
place of business elsewhere in the
United States.
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(4) Return. The officer executing a warrant shall make (4) Return.
return thereof to the magistrate judge or other officer
before whom the defendant is brought pursuant to Rule 5. (A) After executing a warrant, the officer
At the request of the attorney for the government any must return it to the judge before
unexecuted warrant shall be returned to and canceled by whom the defendant is brought in
the magistrate judge by whom it was issued. On or before accordance with Rule 5. At the request
the return day the person to whom a summons was of the attorney for the government, an
delivered for service shall make return thereof to the unexecuted warrant must be brought
magistrate judge before whom the summons is returnable. back to and canceled by a magistrate
At the request of the attorney for the government made at judge or, if none is reasonably
any time while the complaint is pending, a warrant returned Mvaailable, by a state or loctfficer.
unexecuted and not canceled or summons returned at o
unserved or a duplicate thereof may be delivered by the (B) The person to whom a summons was
magistrate judge to the marshal or other authorized person delivered for service must return it on
for execution or service. or before the return day.

(C) At the request of the attorney for the
_gqomment, a judge may deliver an

A/d ' unexecutiwarrantQ`r an unserved X

v1Wc4lVc8/? summonsfor a copy of the warrant or I
summons to the marshal or other -

authorized person for execution or
service.

COMMITlEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to provide an element of discretion in those
situations when the defendant fails to respond to a summons. Under the current rule, the judge must in all cases issue
an arrest warrant The revised rule provides discretion to the judge to issue an arrest warrant if the attorney for the
government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has been
deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See Advisory
Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule 41 in 1972. In
the intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee
believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence
was misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be
considered. For example, the rule made no reference to considering a defendant's prior criminal record, which clearly
may be considered in deciding whether probable cause exists. See, e.g., Brinegar v. United States, 338 U.S. 160 (1949)
(officer's knowledge of defendant's prior criminal activity). Rather than address that issue, or any other similar issues,
the Committee believed that the matter was best addressed in Rule 1 01(d)(3), Federal Rules of Evidence. That rule
explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,
. . .issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note
accompanying that rule recognizes that: 'The nature ofthe proceedings makes application ofthe formal rules of evidence
inappropriate and impracticable." The Committee did not intend to make any substantive changes in practice by deleting
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the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and includes
two non-stylistic changes. First, Rule 4(b)( 1 )(C) requires that the warrant require that the defendant be brought "without
unnecessary delay" before ajudge. The Committee believed that this was a more appropriate standard than the current
requirementthatthe defendant be brought beforethe "nearest available" magistrate judge. This new language accurately
reflects the thrust of the original rule, that time is of the essence and that the defendant should be brought with dispatch
before ajudicial officer in the district. Second, the revised rule states a preference that the defendant be brought before
a federal judicial officer.

Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear before a
magistrate judge. The current rule requires the appearance before a "magistrate," which could include a state or local
judicial officer. This change is consistent with the preference for requiring defendants to appear before federal judicial
officers stated in revised Rule 4(bXl).

Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule 4(d)(3) provides thatthe arresting officer
is only required to inform the defendant of the offense charged and that a warrant exists if the officer does not have a
copy of the warrant. As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in all instances to inform the
defendant of the offense charged and of the fact that an arrest warrant exists. The new rule continues the current
provision that the arresting officer need not have a copy of the warrant but if the defendant requests to see it, the officer
must show the warrant to the defendant as soon as possible. The rule does not attempt to define any particular time limits
for showing the warrant to the defendant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving a
summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references the
basic provisions appearing in Rule 4. Under the amended rule, in all cases in which a summons is being served on an
organization, a copy of the summons must be mailed to the organization.

Third, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must be
returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant is
executed, the officer must return it to the judge before whom the defendant will appear under Rule 5. At the
government's request, however, an unexecuted warrant may be returned and canceled by any magistrate judge. The
change recognizes the possibility that at the time the warrant is returned, the issuingjudicial officer may not be available.
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Rule 5. Initial Appearance Before the Magistrate Judge Rule 5. Initial Appearance

(a) In General. Except as otherwise provided in this rule, (a) In General.
an officer making an arrest under a warrant issued upon a
complaint or any person making an arrest without a warrant (1) Appearance Uponirres%
shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, if a (A) A person making an arrest within the
federal magistrate judge is not reasonably available, before United States must take the defendant
a state or local judicial officer authorized by 18 U.S.C. without unnecessary delay before a
§ 3041. If a person arrested without a warrant is brought magistrate judge, or before a state or
before a magistrate judge, a complaint, satisfying the local judicial officer as Rule 5(c)
probable cause requirements of Rule 4(a), shall be provides.
promptly filed. When a person, arrested with or without a
warrant or given a summons, appears initially before the (B) A erson making an arrest outside the
magistrate judge, the magistrate judge shall proceed in United Statesust take the defendant
accordance with the applicable subdivisions of this rule. - without unnecessary delay before a

magistrate judge.

P--- A W~,qdT>' Ai
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An officer making an arrest under a warrant issued upon a (2) Exceptions.
complaint charging solely a violation of 18 U.S.C. § 1073
need not comply with this rule if the person arrested is > (A) n officerfmaking an arrest under a
transferred without unnecessary delay to the custody of warrant issued upon a complaint
appropriate state or local authorities in the district of arrest charging solel a violation of 18
and an attorney for the government moves promptly, in the U.S.C. § 1073 need not comply with
district in which the warrant was issued, to dismiss the ) this rule if:
complaint.

(i) the person arrested is transferred
/ . without unnecessary delay to the

(a O 7 W @ > i d ebb/ custody of appropriate state or
wow; £vv 5 local authorities in the district of

arrest; and

(ii) an attorney for the government
moves promptly, in the district
where the warrant was issued, to
dismiss the complaint

(B) If a defendant is arrested form-
li' t. ,, . probation or supervised

>-41-1 6,2~ US release, Rule 32.1 applies.

(C) If a defendant is arrested for falling to
i' tA - I, ah £ , a) appear in another district, Rule 40

01 applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a summons
under Rule 4, a magistrate judge must
proceed under Rule 5(d) or (e), as applicable.

-(by-, 1_mpnt~keqmh-ed6 If a defendant is arrested
without a warrant, a complaint meeting Rule

A R W-:/A oit 4(a)'s requirement of probable cause must be
WA' A>#promptly filed in the district where the offense

was allegedly committed.
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(c) ) Initial Appearance; Transfer to Another
District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed If the defendant
is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
available, the initial appearance may
be before a state or local judicial
officer.
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as (2) Arres inistrict Other Than the District
Where the Offense Was Allegedly
Committed If the defendant is arrested in a
district other than where ffens es

(allegedly committe 1 the olowing

(/ 9,rwf, 7h-4--' 4 -LCo Ad Tu-;iisapply:'

AA :0Ads- r (A) the initial appearance must be in that

As, Ado district, or in an adjacent district if the
qiis L-appearance can occur more promptly

- tax * 4 ' ) there;

(B) the judge must inform the defendant of
/,q bh r Rule 20;

(C) if the defendant was arrested without a
warrant, the district court where the
prosecution is pendin must first issue
a warrant before thepmagistrate)judge
transfers the defendant to that district;

f9 -- sY (e), (AJ) & (£ ? (D) the judge must conduct a preliminary
hearinp-Fs required unde Rule 5.1 or
Rule 58(b)(GY,

"1AIA 6t*-A - (E) thejudge must transfer the defendant
,t a / to the district where the prosecution is

-7-A Go rem -t- J /pending if:

g (i) the government produces the
4t+- Ax l L -A i warrant, a certified copy of the

warrant, a facsimile of either, or
other appropriate form of either;
and

(ii) the judge finds that the defendant
is the same person named in the

A EN-ti owfinc warrant, anf

e VI,=o E v/ mas(F) when a defendant is transferred or

Page -24-discharge, the
transmit the papers and any bail to te
clerk in the district where the
prosecution is pending.

Lo,1~- <e /U- A,;o
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(c) Offenses Not Triable by the United States (d) Procedure in a Felony Case.
Magistrate Judge. If the charge against the defendant is
not triable by the United States magistrate judge, the (1) Advice. If the offense charged is a felony,

defendant shall not be called upon to plead. The magistrate the judge must inform the defendant of the

judge shall inform the defendant of the complaint against following:
the defendant and of any affidavit filed therewith, of the
defendant's right to retain counsel or to request the (A) the complaint against the defendant,
assignment of counsel if the defendant is unable to obtain and any affidavit filed with it;
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge (B) the defendant's right to retain counsel

shall inform the defendant that the defendant is not or to request that counsel be appointed
required to make a statement and that any statement made if the defendant cannot obtain counsel;

by the defendant may be used against the defendant. The
magistrate judge shall also inform the defendant of the (C) the circumstances, if any, under which

right to a preliminary examination. The magistrate judge the defendant may secure pretrial
shall allow the defendant reasonable time and opportunity release;
to consult counsel and shall detain or conditionally release
the defendant as provided by statute or in these rules. (D) any right to a preliminary hearing; and

(E) the defendant's right not to make a
statement, and that any statement made
may be used against the defendant

(2) 6 with CounseL The judge must
allow the defendant reasonable opportunity
to consult with counsel.

(3) Detention or Release. The judge must
detain or release the defendant as provided
by statute or these rules.

(4) Plea. A defendant may be asked to plead
only under Rule 10.

(b) Misdemeanors and Other Petty Offenses. If the (e) Procedure in a Misdemeanor Case. If the

charge against the defendant is a misdemeanor or other defendant is charged with a misdemeanor only,
petty offense triable by a United States magistrate judge the judge must inform the defendant in

under 18 U.S.C. § 3401, the magistrate judge shall proceed accordance with Rule 58(b)(2).

in accordance with Rule 58. I I

COMM=TEE NOTE

The language of Rule 5 has been amended as part ofthe general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to recognize

that such appearances may be required at various stages of a criminal proceeding, for example, where a defendant has

been arrested for violating the terms of probation.
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Rule 5(a), which governs initial appearances by an arrested defendant before a magistrate judge, includes several
changes. The first is a clarifying change; revised Rule 5(a)(1) provides that a person making the arrest must bring the
defendant "without unnecessary delay" before a magistrate judge, instead of the current reference to "nearest available"
magistrate. This language parallels changes in Rule 4 and reflects the view that time is of the essence. The Committee
intends no change in practice. In using the term, the Committee recognizes that on occasion there may be necessary delay
in presenting the defendant, for example, due to weather conditions or other natural causes. A second change is non-
stylistic, and reflects the stated preference (as in other provisions throughout the rules) that the defendant be brought
before a federal judicial officer. Only if a magistrate judge is not available should the defendant be taken before a state
or local officer.

The third sentence in current Rule 5(a), which states that a magistrate judge must proceed in accordance with the
rule when a defendant is arrested without a warrant or given a summons, has been deleted because it is unnecessary.

Rule 5(aXl)(B) codifies the case law reflecting that the right to an initial appearance applies not only when aperson
is arrested within the United States but also when an arrest occurs outside the United States. See, e.g., United States v.
Pwrvis, 768 F.2d 1237 (1 Ith Cir. 1985); UnitedStates v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In these circumstances,
the Committee believes - and the rule so provides - that the initial appearance should be before a federal magistrate
judge rather than a state or local judicial officer.

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the procedure to be followed when
a defendant has been arrested under a warrant issued on a complaint charging solely a violation of 18 U.S.C. § 1073
(unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(aX2)(C) are new provisions. They are intended to make
it clear that when a defendant is arrested for violating probation or supervised release or for failing to appear in another
district, Rules 32.1 and 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a defendant may be subjected to an
initial appearance under this rule if a summons was issued under Rule 4, instead of an arrest warrant. If the defendant
is appearing pursuantto a summons in a felony case, Rule 5(d) applies and if the defendant is appearing in a misdemeanor
case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a warrant,
a complaint must be promptly filed.

Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the defendant is arrested
in the district where the offense was allegedly committed, under Rule 5(c)( 1), the defendant must be taken to a magistrate
judge in that district. If no magistratejudge is reasonably available, a state or local judicial officer may conductthe initial
appearance. On the other hand, if the defendant is arrested in a district other than the district where the offense was
allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant must be taken to a magistrate judge within
the district of arrest, unless the appearance can take place more promptly in an adjacent district. The Committee
recognized that in some cases, the nearest magistrate judge may actually be across a district's lines. The remainder of
Rule 5(c)(2) includes material formerly located in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has been retitled to more clearly reflect the subject of that
subdivision - the procedure to be used if the defendant is charged with a felony. Rule 5(dX4) has been added to make
clear that a defendant may only be called upon to enter a plea under the provisions of Rule 10. That language is intended
to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which deals with preliminary hearings
in felony cases.
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REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 5 is one of those rules. In restyling and reformatting Rule 5, the

Committee decided to also propose a substantive change that would permitvideoteleconferencing of initial appearances.
Another version of Rule 5, which includes a new subdivision (f) governing such procedures, is being published
simultaneously in a separate pamphlet.
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Rule 5.1. Preliminary Hearing in a Felony Case

Rule 5(c). Offenses Not Triable by the United States (a) In General. If a defendant is charged with a

Magistrate Judge. felony, a magistrate judge must conduct a

* * * * * ~~~~~~preliminary hearing unless:
A defendant is entitled to a preliminary examination,

unless waived, when charged with any offense, other than a (1) the defendant waives the hearing;

petty offense, which is to be tried by ajudge of the district

court. If the defendant waives preliminary examination, the (2) the defendant is indicted; or

magistrate judge shall forthwith hold the defendant to

answer in the district court. If the defendant does not waive (3) the government files an information under

the preliminary examination, the magistrate judge shall Rule 7(b).

schedule a preliminary examination. & I

(b) Eleeo-b)strictri A defendant arrested in a
district other an where the offense was allegedly
committed may elect to have the preliminary
hearing conducted in the district where the
prosecution is pending.

Such examination shall be held within a reasonable time (c) Scheduling. The magistrate judge must hold the

but in any event not later than 10 days following the initial preliminary hearing within a reasonable time, but

appearance if the defendant is in custody and no later than no later than 10 days after the initial appearance if

20 days if the defendant is not in custody, provided, the defendant is in custody and no later than 20

however, that the preliminary examination shall not be held days if not in custody.

if the defendant is indicted or if an information against the
defendant is filed in district court before the date set for the
preliminary examination.

With the consent of the defendant and upon a showing of (d) Extending the Time. With the defendant's
good cause, taking into account the public interest in the consent and upon a showing of good cause -
goo case taking int acon th pulcitreti.h taking into account the public interest in the

prompt disposition of criminal cases, time limits specified prompt disposition of criminal cases - a

in this subdivision may be extended one or more times by a mpdispostion of crimna cae - a

federal magistrate judge. In the absence of such consent by magistrate Judge may extend the time lmits in
§ . . ~~~~~~~~~~~~~~~Rule 5.1(c) one or more times. If the defendant

the defendant, time limits may be extended by ajudge of does not consent, ajustice or judge of the United

the United States only upon a showing that extraordinary States(as these terms are defined in 28 U.S.C.

circumstances exist and that delay is indispensable to the its only on a

interests of justice. / showing that extraordinary circumstances exist

and justice requires the delay.
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Rule 5.1. Preliminary Examination (e) Hearing and Finding. At the preliminary
hearing, the defendant may cross-examine

(a) Probable Cause Finding. If from the evidence it adverse witnesses and may introduce evidence but
appears that there is probable cause to believe that an t object to evidence on the ground that it
offense has been committed and that the defendant was unlawfully acquired. If the magistrate judge
committed it, the federal magistrate judge shall forthwith finds probable cause to believe an offense has
hold the defendant to answer in district court. The finding been committed and the defendant committed it,
of probable cause may be based upon hearsay evidence in the magistrate judge must promptly require the
whole or in part. The defendant may cross-examine adverse defendant to appear for further proceedings.
witnesses and may introduce evidence. Objections to
evidence on the ground that it was acquired by unlawful /iA4 iol -
means are not properly made at the preliminary ( CO ()2
examination. Motions to suppress must be made to the trial . 'J

court as provided in Rule 12.

(b) Discharge of Defendant. If from the evidence it - (f) Discharging the Defendant. If the magistrate
appears that there is no probable cause to believe that an judge finds no probable cause to believe an
offense has been committed or that the defendant offense has been committed or the defendant
committed it, the federal magistrate judge shall dismiss the committed it, the magistrate judge must dismiss
complaint and discharge the defendant The discharge of the complaint and discharge the defendant. A
the defendant shall not preclude the government from discharge does not preclude the government from
instituting a subsequent prosecution for the same offense. later prosecuting the defendant for the same

offense.

(c) Records. After concluding the proceeding the federal (g) . The preliminary hearing must be
magistrate judge shall transmit forthwith to the clerk of the recorded by a court reporter or by a suitable
district court all papers in the proceeding. The magistrate recording device. A recording of the proceeding
judge shall promptly make or cause to be made a record or may be made available to any party upon request
summary of such proceeding. A copy of the recording and a transcript may be

provided to any party upon request and upon Aw
(1) On timely application to a federal magistrate judge, the - ` tyen required by applicable Judicial

attorney for a defendant in a criminal case may be given the Conference regulations.
opportunity to have the recording of the hearing ob
preliminary examination made available to that'attorney in
connection with any further hearing or preparation for trial.
The court may, by local rule, appoint the place for and
define the conditions under which such op ity may be
afforded counsel.
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(2) On application of a defendant addressed to the court or
any judge thereof, an order may issue that the federal
magistrate judge make available a copy of the transcript, or
of a portion thereof, to defense counsel. Such order shall
provide for prepayment of costs of such transcript by the
defendant unless the defendant makes a sufficient affidavit
that the defendant is unable to pay or to give security
therefor, in which case the expense shall be paid by the
Director of the Administrative Office of the United States
Courts from available appropriated funds. Counsel for the
government may move also that a copy of the transcript, in
whole or in part, be made available to it, for good cause
shown, and an order may be entered granting such motion
in whole or in part, on appropriate terms, except that the
government need not prepay costs nor furnish security
therefor.

(d) Production of Statements. (h) Pefeltemen71

(1) In General. Rule 26.2(a)-(d) and (f) applies at any (1) In GeneraL Rule 26.2(a)-(d) and (f) applies
(1 IGeea. Rue2.2 (d an.f plisa n at any hearing under this rule, unless the

hearing under this rule, unless the court, for good cause atrate uder good cuse ules
shown, rules otherwise in a particular case. magostrate in for good cause rules

otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a party (2) Sandiso =& menL
elects not to comply with an order under Rule 26.2(a) to SarcyisobeysaRue.2PZ4orer n
deliver a statement to the moving party, the court may not deliver a statement to the moving party, the
consider the testimony of a witness whose statement is magistrate judge must not consider the
withheld. mgsrt ug utntcnie h

testimony of a witness whose statement is
withheld.

COMMTTEE NOTE

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the phrase
preliminary examination, the Committee believes that the phrasepreliminawy hearing is more accurate. What happens
at this proceeding is more than just an examination; it includes an evidentiary hearing, argument, and ajudicial ruling.
Further, the phrasepreliminary hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b) addresses
the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken from current Rule
40(a).

Rule 5.1 (c) and (d) include material currently located in Rule 5(c): scheduling and extending the time limits for
the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That point is also
reflected in the definition of "court" in Rule I (b), which in turn recognizes that magistrate judges may be authorized to
act
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Rule 5.1(e), addressing the issue of probable cause, contains the language currently located in Rule 5.1(a), with
the exception of the sentence, "The finding of probable cause may be based upon hearsay evidence in whole or in part."
That language was included in the original promulgation of the rule in 1972. Similar language was added to Rule 41 in
1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee explained that the language was
included to make it clear that a finding of probable cause may be based upon hearsay, noting that there had been some
uncertainty in the federal system about the propriety of relying upon hearsay at the preliminary examination. See
Advisory Committee Note to Rule 5.1 (citing cases and commentary). Federal law is now clear on that proposition.
Thus, the Committee believed that the reference to hearsay was no longer necessary. Further, the Committee believed
that the matter was best addressed in Rule 1101 (d)(3), Federal Rules of Evidence. That rule explicitly states that the
Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,...issuance of warrants for arrest,
criminal summonses, and search warrants." The Advisory Committee Note accompanying that rule recognizes that: "The
nature of the proceedings makes application of the formal rules of evidence inappropriate and impracticable." The
Committee did not intend to make any substantive changes in practice by deleting the reference to hearsay evidence.

Rule 5. 1(f), which deals with the discharge of a defendant, consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed information
in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct the reader to the
applicable Judicial Conference regulations governing records. The Committee did not intend to make any substantive
changes in the way in which those records are currently made available.

Finally, although the rule speaks in terms of initial appearances being conducted before a magistrate judge, Rule
1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may perform.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 5.1 is one of those rules. In revising Rule 5. 1, the Committee decided
to also propose a significant substantive change that would permit a United States Magistrate Judge to grant a
continuance for a preliminary hearing conducted under the rule where the defendant has not consented to such a
continuance. That version is being published simultaneously in a separate pamphlet.
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M. INDICTMENT AND INFORMATION TITLE III. THE GRAND JURY, THE

INDICTMENT, AND THE INFORMATION

Rule 6. The Grand Jury Rule 6. The Grand Jury

(a) Summoning Grand Juries. (a) Summoning a Grand Jury.

(1) Generally. The court shall order one or more grand (1) In General. When the public interest so
juries to be summoned at such time as the public interest requires, the court must order that one or
requires. The grand jury shall consist of not less than 16 more grand juries be summoned. A grand
nor more than 23 members. The court shall direct that a jury must have 16 to 23 members, and the
sufficient number of legally qualified persons be court must order that enough legally
summoned to meet this requirement. qualified persons be summoned to meet this

requirement.
(2) Alternate Jurors. The court may direct that alternate

jurors may be designated at the time a grand jury is (2) Alternate Jurors. When a grand jury is
selected. Alternate jurors in the order in which they were selected, the court may designate alternate
designated may thereafter be impanelled as provided in jurors. They must be drawn and summoned
subdivision (g) of this rule. Alternate jurors shall be drawn in the same manner and must have the same
in the same manner and shall have the same qualifications ' qualifications asregularjuror$'Xternate
as the regular jurors, and if impanelled shall be subject to jurors will be impaneled in the sequence in
the same challenges, shall take the same oath and shall which they are designated. If impaneled, an
have the same functions, powers, facilities and privileges alternate juror is subject to the same
as the regular jurors. challenges, takes the same oath, and has the

same functions, duties, powers, and
privileges as a regular juror.

(b) Objections to Grand Jury and to Grand Jurors. (b) Objectiont to the Grand Jury or to a Grand
Juror.

(1) Challenges. The attorney for the government or a
defendant who has been held to answer in the district court (1) Challenges. Either the government or a
may challenge the array ofjurors on the ground that the defendant may challenge the grand jury on
grand jury was not selected, drawn or summoned in the ground that it was not lawfully drawn,
accordance with law, and may challenge an individual juror summoned, or selected, and may challenge
on the ground that the juror is not legally qualified. an individual juror on the ground that the
Challenges shall be made before the administration of the juror is not legally qualified.
oath to the jurors and shall be tried by the court

(2) Motion to Dismiss an Indictment. A party

(2) Motion to Dismiss. A motion to dismiss the may move to dismiss the indictment based
indictment may be based on objections to the array or on on an objection to the grand jury or on an
the lack of legal qualification of an individual juror, if not individual juror's lack of legal qualification,
previously determined upon challenge. It shall be made in unless the court has previously ruled on the
the manner prescribed in 28 U.S.C. § 1867(e) and shall be same objection under Rule 6(b)(1). The
granted under the conditions prescribed in that statute. An motion to dismiss is governed by 28 U.S.C.
indictment shall not be dismissed on the ground that one or A § 1867(e). The court -dismiss the
more members of the grand jury were not legally qualified a indictment on the ground that a grand juror
if it appears from the record kept pursuant to subdivision Cwas me legall if the record shows
(c) of this rule that 12 or more jurors, after deducting the that at least 12 qualified jurors concurred in
number not legally qualified, concurred in finding the X the indictment.
indictment. 9 Ed

Page -32-



(c) Foreperson and Deputy Foreperson. The court
(c) Foreperson and Deputy Foreperson. The court shall will appoint one juror as the foreperson and

appoint one of the jurors to be foreperson and another to be another as the deputy foreperson. In the
deputy foreperson. The foreperson shall have power to foreperson's absence, the deputy foreperson will
administer oaths and affirmations and shall sign all foreperson' The foreperson may

inditmens. Te foeperon o anoher urordesinate byact as the foreperson. The foreperson may'
indictments. The foreperson or another juror designated by administer oaths and affirmations and will sign all
the foreperson shall keep record of the number of jurors indictments. The foreperson -or another juror
concurring in the finding of every indictment and shall file designted The foreperson - wl reothe
the record with the clerk of the court, but the record shallnatefterorcon- in ecord the
not be made public except on order of the court. During the Rand will file the record with theveryt clerk, but
absence of the foreperson, the deputy foreperson shall act /the record myob made publicless t

as foreperson.~~~~~~~~ the record may not be made public unless the
as foreperson./ court so orders.

(d) Who May Be Present. (d) Who May Be Present.

(1) While Grand Jury is in Session. Attorneys for the (1) While the Grand Jwy Is in Session. The
government, the witness under examination, interpreters following persons may be present while the
when needed and, for the purpose of taking the evidence, a grand jury is in session: attorneys for the
stenographer or operator of a recording device may be government, the witness being questioned,
present while the grand jury is in session. inte reters when needed, and a court

I reporter orperator of a recording device.

(2) During Deliberations and Voting. No person other
than the jurors, and any interpreter necessary to assist a (2), During Deliberations and Voting. No
juror who is hearing or speech impaired, may be present person other than the jurors, and any
while the grand jury is deliberating or voting. interpreter needed to assist a hearing-

impaired or speech-impaired juror, may be
present while the grand jury is deliberating
or voting.
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(e) Recording and Disclosure of Proceedings. (e) Recording and DisclosingProceedings.

(1) Recording the Proceedings. Except while
(1) Recording of Proceedings. All proceedings, except tecgrd ing or votill

when the grand jury is deliberating or voting, shall be the grand Jury is delberatig or votig, all

recorded stenographically or by an electronic recording proceedings must be recorded by a court
device. An unintentional failure of any recording to reporter or by a suitable recording device.

s 1w . r ~~~~~~affc w n"uffie validity of a prosecution is not affected
reproduce all or any portion of a proceeding shall not affect byathe unintetona failuto akeca
the validity of the prosecution. The recording or reporter's by the unintentional failure to make a

notes or any transcript prepared therefrom shall remain in recording. Unless the court orders otherwise,
the custody or control of the attorney for the government an attorney for the government will retain

unless otherwise ordered by the court in a particular case. control of the recording, the reporter's notes,
and any transcript prepared from those notes.

(2) General Rule of Secrecy. A grand juror, an (2) General Rule of Secrecy. Unless these rules

interpreter, a stenographer, an operator of a recording provide otherwise, the following persons

device, a typist who transcribes recorded testimony, an must not disclose a matter occurring before
attorney for the government, or any person to whom
disclosure is made under paragraph (3XA)(ii) of this the grand Jury:

subdivision shall not disclose matters occurring before the
grand jury, except as otherwise provided for in these rules. (A) a grand Juror;

No obligation of secrecy may be imposed on any person
except in accordance with this rule. A knowing violation of (B) an interpreter.

Rule 6 may be punished as a contempt of court. (C) a court reporter;

(D) an operator of a recording device;

(E) a person who transcribes recorded
testimony;

(F) an attorney for the government, or

(G) a person to whom disclosure is made
under Rule 6(eX3)(A)(ii).
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(3) Exceptions.
(3) Exceptions.

(A) Disclosure of a grand-jury matter -
(A) Disclosure otherwise prohibited by this rule of matters other than the grand jury's

occurring before the grand jury, other than its deliberations or any grand jur rs o

and the vote of any grand juror, may be made to- -may be made to:

(i) an attorney for the government for use in the (i) an attorney for the government

performance of such attorney's duty; and for use in performing that

(ii) such government personnel (including personnel of a attomey's duty; or

state or subdivision of a state) as are deemed necessary by
an attorney for the government to assist an attorney for the (.) any government personnel -

government in the performance of such attorney's duty to including those of a state or state
enforce federal criminal law.... subdivision or of an Indian tribe

- that an attorney for the
(B) Any person to whom matters are disclosed under government considers necessary

subparagraph (AXii) of this paragraph shall not utilize that to assist in performing that

grand jury material for any purpose other than assisting the attorney's duty to enforce federal

attorney for the government in the performance of such criminal law.
attorney's duty to enforce federal criminal law. An attorney

for the government shall promptly provide the district (B) A person to whom information is

court, before which was impaneled the grand jury whose disclosed under Rule 6(e)(3)(A)(ii)

material has been so disclosed, with the names of the may use that information only to assist

persons to whom such disclosure has been made, and shall an attorney for the government in

certify that the attorney has advised such persons of their performing that attorney's duty to

obligation of secrecy under this rule. enforce federal criminal law. An

attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all persons to whom a
disclosure has been made, and must
certify that the attorney has advised
those persons of their obligation of
secrecy undsr th4pruin.

owX to Asr) j
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(C) Disclosure otherwise prohibited by this rule of matters (C) An attorney for the government may

occurring before the grand jury may also be made- disclose any grand-jury matter to
another federal grand jury.

(i) when so directed by a court preliminarily to or in
connection with a judicial proceeding; (D) The court may authorize disclosure -

(ii) when permitted by a court at the request of the at a time, in a manner, and subject to

defendant, upon a showing that grounds may exist for a any other conditions that it directs - of

motion to dismiss the indictment because of matters a grand-jury matter:

occurring before the grand jury;
(iii) when the disclosure is made by an attorney for the (i) preliminarily to or in connection

government to another federal grand jury; or with a judicial proceeding;

(iv) when permitted by a court at the request of an attorney
for the government, upon a showing that such matters may (ii) at the request of a defendant who

disclose a violation of state criminal law, to an appropriate shows that a ground may exist to

official of a state or subdivision of a state for the purpose dismiss the indictment because of

of enforcing such law. a matter that occurred before the

If the court orders disclosure of matters occurring before grand jury;

the grand jury, the disclosure shall be made in such
manner, at such time, and under such conditions as the (iii) at the request of the government

court may direct. if it shows that the matter may
disclose a violation of state or
Indian tribal criminal law, as long
as the disclosure is to an
appropriate state, state-
subdivision, or Indian tribal
official for the purpose of
enforcing that law; or

(iv) at the request of the government
if it shows that the matter may
disclose a violation of military
criminal law under the Uniform
Code of Military Justice, as long
as the disclosure is to an
appropriate military official for
the purpose of enforcing that law.
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(D) A petition for disclosure pursuant to subdivision (E) A petition to disclose a grand-jury
(e)(3)(CXi) shall be filed in the district where the grand matter under Rule 6(e)(3)(D)(i) must
jury convened. Unless the hearing is ex parte, which it may be filed in the district where the grand
be when the petitioner is the government, the petitioner jury convened. Unless the hearing is ex
shall serve written notice of the petition upon (i) the parte - as it may be when the
attorney for the government, (ii) the parties to the judicial government is the petitioner - the
proceeding if disclosure is sought in connection with such a petitioner must serve the petition on,
proceeding, and (iii) such other persons as the court may and the court must afford a reasonable
direct. The court shall afford those persons a reasonable opportunity to appear and be heard to:
opportunity to appear and be heard.

(i) the attorney for the government;

(ii) the parties to the judicial
proceeding; and

(iii) any other person whom the court
may designate.

(E) If the judicial proceeding giving rise to the petition is (F) If the petition to disclose arises out of
in a federal district court in another district, the court shall ,.---aproceeding in another district, the
transfer the matter to that court unless it can reasonably , cod a .. petitioned court must transfer the
obtain sufficient knowledge of the proceeding to determine petition to the other court unless the
whether disclosure is proper. The court shall order petitioned court can reasonably
transmitted to the court to which the matter is transferred determine whether disclosure is
the material sought to be disclosed, if feasible, and a proper. If the petitioned court decides
written evaluation of the need for continued grand jury to transfer, it must send to the
secrecy. The court to which the matter is transferred shall transferee court the material sought to
afford the aforementioned persons a reasonable opportunity be disclosed, if feasible, and a written
to appear and be heard. evaluation of the need for continued

grand-jury secrecy. The transferee
court must afford those persons
identified in Rule 6(e)(3XE) a
reasonable opportunity to appear and
be heard.

194 g/1{7Aw
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(4) Sealed Indictments. The federal magistrate judge to (4) Sealed Indictment. The gstate u)to
whom an indictment is returned may direct that the whom an indictment is returned may direct

indictment be kept secret until the defendant is in custody that the indictment be kept secret until the

or has been released pending trial. Thereupon the clerk defendant is in custody or has been released

shall seal the indictment and no person shall disclose the pending trial. The clerk must then seal the

return of the indictment except when necessary for the indictment, and no person may disclose the

issuance and execution of a warrant or summons. indictment's existence except as necessary to
issue or execute a warrant or summons.

(5) Closed Hearing. Subject to any right to an open
hearing in contempt proceedings, the court shall order a (5) Closed Hearing. Subject to any right to an

hearing on matters affecting a grand jury proceeding to be open hearing in a contempt proceeding, the

closed to the extent necessary to prevent disclosure of court must close any hearing to the extent

matters occurring before a grand jury. necessary to prevent disclosure of a matter
occurring before a grand jury.

(6) Sealed Records. Records, orders and subpoenas
relating to grand jury proceedings shall be kept under seal (6) Sealed Records. Records, orders, and

to the extent and for such time as is necessary to prevent subpoenas relating to grand-jury proceedings
disclosure of matters occurring before a grand jury. must be kept under seal to the extent and as

long as necessary to prevent the unauthorized
disclosure of a matter occurring before a
grand jury.

(7) Contempt A knowing violation of Rule 6
may be punished as a contempt of court.

Page -38-



(I) Indictment and Return. A grand jury may indict
(f) Finding and Return of Indictment. A grand jury may onliftleat 12 jurn. T grand jury m
indict only upon the concurrence of 12 or more jurors. The or its foreperson or deputy foreperson -must
indictment shall be returned by the grand jury, or through ortureterindictment to rep judge - open
the foreperson or deputy foreperson on its behalf, to a return the indictment to a magistrate judge m open

federal magistrate judge in open court. If a complaint or agaIn t defenant ando12ajuors donocnc
information is pending against the defendant and 12 in the dictment the forepers must pomptl
persons do not vote to indict, the foreperson shall so report in writin t the lackrof currneto
to a federal magistrate judge in writing as soon as possible. the istrate je.the magistrate judge.

(g) Discharge and Excuse. A grand jury shall serve until. ~~~~~(g) Dlselhaie. A grand jury must serve until the
discharged by the court, but no grand jury may serve more cout ischarges it, butt may serve mor tha
than 18 months unless the court extends the service of the mont oifche ct, having determined that

grand jury for a period of six months or less upon al . . . ~~~~~~~~~~~~~~~an extension is in the public interest, extends the
determination that such extension is in the public interest. an jury's seice. Anlextensi , may be
At any time for cause shown the court may excuse a juror grand jurys servicet An extension mayebe

. ~~granted for no more than 6 months, except as
either temporarily or permanently, and in the latter event otherwise provided by statute.
the court may impanel another person in place of the juror E A

| excused. (h) Eause. At aMy tim for good cause, the court

may excuse a juror either temporarily or
permanently, and if permanently, the court may
impanel an alternate juror in place of the excused
juror. I

l (i) indian Trib%"Indian tribe" means an Indian
tribe recognized by the Secretary of the Interior

/6014_A, \ A4 on a list published in the Federal Register under
25 U.S.C. § 479a-1.

COMMITTEE NOTE

The language of Rule 6 has been amended as part ofthe general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic, except as noted below.

The first change is in Rule 6(bXl). The last sentence of current Rule 6(b)(1) provides that 'Challenges shall be

made before the administration of the oath to the jurors and shall be tried by the court." That language has been deleted

from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings have begun

against a person, i.e., an indictment has been returned. The Committee believed that although the first sentence reflects

current practice of a defendant being able to challenge the composition or qualifications of the grand jurors after the

indictment is returned, the second sentence does not comport with modern practice. That is, a defendant will normally

not know the composition ofthe grand jury or identity of the grand jurors before they are administered their oath. Thus,

there is no opportunity to challenge them and have the court decide the issue before the oath is given.

In Rule 6(d)(1), the term "court stenographer" has been changed to "court reporter." Similar changes have been

made in Rule 6(e)(1) and (2).

Rule 6(e) continues to spell out the general rule of secrecy of grand-jury proceedings and the exceptions to that
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general rule. The last sentence in current Rule 6(e)(2), concerning contempt for violating Rule 6, now appears in Rule
6(e)(7). No change in substance is intended.

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty of Indian Tribes and the possibility that
it would be necessary to disclose grand-jury information to appropriate tribal officials in order to enforce federal law.
Similar language has been added to Rule 6(e)(3)(D)(iii).

Rule 6(eX3)(C) consists of language located in current Rule 6(e)(3)(C)(iii). The Committee believed that this
provision, which recognizes that prior court approval is not required for disclosure of a grand-jurymatterto another grand
jury, should be treated as a separate subdivision in revised Rule 6(eX3). No change in practice is intended.

Rule 6(e)(3)(D)(iv) is a new provision that addresses disclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code of Military
Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985); 1984
Memorandum of Understanding Between Department of Justice and the Department of Defense Relating to the
Investigation and Prosecution of Certain Crimes; Memorandum of Understanding Between the Departments of Justice
and Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which the Two
Departments Have Concurrent Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Committee considered whether to amend the language relating to "parties to the judicial
proceeding" and determined that in the context of the rule, it is understood that the parties referred to are the parties in
the same judicial proceeding identified in Rule 6(e)(3)(D)(i).

The Committee decided to leave in subdivision (e) the provision stating that a "knowing violation of Rule 6" may
be punished by contempt notwithstanding that, due to its apparent application to the entirety of the Rule, the provision
seemingly is misplaced in subdivision (e). Research shows that Congress added the provision in 1977 and that it was
crafted solely to deal with violations of the secrecy prohibitions in subdivision (e). See S. Rep. No. 95-354, p. 8 (1977).
Supporting this narrow construction, the Committee found no reported decision involving an application or attempted
use of the contempt sanction to a violation other than of the disclosure restrictions in subdivision (e). On the other hand,
the Supreme Court in dicta did indicate on one occasion its arguable understanding that the contempt sanction would be
available also for a violation of Rule 6(d) relating to who may be present during the grand jury's deliberations. Bank of
Nova Scotia v. United States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanction in Rule 6 is unsettled. Because the provision creates an
offense, altering its scope may be beyond the authority bestowed by the Rules Enabling Act, 28 U.S.C. §§ 2071 et seq.
See 28 U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right"). The Committee decided
to leave the contempt provision in its present location in subdivision (e), because breaking it out into a separate
subdivision could be construed to support the interpretation that the sanction may be applied to a knowing violation of
any of the Rule's provisions rather than just those in subdivision (e). Whether or not that is a correct interpretation of
the provision - a matter on which the Committee takes no position - must be determined by case law, or resolved by
Congress.

Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h), Excuse. The
Committee added the phrase in Rule 6(g) "except as otherwise provided by statute," to recognize the provisions of 18
U.S.C. § 3331 relating to special grand juries.

Rule 6(i) is a new provision defining the term "Indian Tribe," a term used only in this rule.
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Rule 7. The Indictment and the Information Rule 7. The Indictment and the Information

(a) Use of Indictment or Information. An offense which (a) When Used.

may be punished by death shall be prosecuted by ()Fln.A fes utb rsctdb

indictment. An offense which may be punished by (1) Felony. An offense must be prosecuted by

imprisonment for a term exceeding one year or at hard

labor shall be prosecuted by indictment or, if indictment is (A) by death; or

waived, it may be prosecuted by information. Any other

offense may be prosecuted by indictment or by information. (B) by imprisonment for more than one

An information may be filed without leave of court. year.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be (b) Waiving Indictment. An offense punishable by

punished by imprisonment for a term exceeding one year or imprisonment for more than one year may be

at hard labor may be prosecuted by information if the prosecuted by information if the defendant - in

defendant, after having been advised of the nature of the open court and after being advised of the nature

charge and of the rights of the defendant, waives in open of the charge and of the defendant's rights -

court prosecution by indictment. waives prosecution by indictment.
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(c) Nature and Contents. (c) Nature and Contents.

(1) In General. The indictment or the information shall be (1) In General. The indictment or information
a plain, concise and definite written statement of the must be a plain, concise, and definite written
essential facts constituting the offense charged. It shall be statement of the essential facts constituting
signed by the attorney for the government It need not the offense charged and must be signed by
contain a formal commencement, a formal conclusion or an attorney for the government It need not
any other matter not necessary to such statement. contain a formal introduction or conclusion.
Allegations made in one count may be incorporated by A count may incorporate by reference an
reference in another count. It may be alleged in a single allegation made in another count. A count
count that the means by which the defendant committed the may allege that the means by which the
offense are unknown or that the defendant committed it by defendant committed the offense are
one or more specified means. The indictment or unknown or that the defendant committed it
information shall state for each count the official or by one or more specified means. For each
customary citation of the statute, rule, regulation or other count, the indictment or information must
provision of law which the defendant is alleged therein to give the official or customary citation of the
have violated. statute, rule, regulation, or other provision of

law that the defendant is alleged to have

(2) Criminal Forfeiture. No judgment of forfeiture may violated.
be entered in a criminal proceeding unless the indictment or
the information provides notice that the defendant has an (2) Criminal Forfeiture. No judgment of
interest in property that is subject to forfeiture in forfeiture may be entered in a criminal
accordance with the applicable statute.' proceeding unless the indictment or the

information provides notice that the
(3) Harmless Error. Error in the citation or its omission defendant has an interest in property that is
shall not be ground for dismissal of the indictment or subject to forfeiture in accordance with the
information or for reversal of a conviction if the error or applicable statute.
omission did not mislead the defendant to the defendant's
prejudice. (3) Citation Error. Unless the defendant was

misled and thereby prejudiced, neither an
error in a citation nor a citation's omission is
a ground to dismiss the indictment or
information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant may (d) Surplusage. Upon the defendant's motion, the
strike surplusage from the indictment or information. court may strike surplusage from the indictment

or information.

(e) Amendment of Information. The court may permit an (e) Amending an Information. Unless an additional
information to be amended at any time before verdict or or different offense is charged or a substantial
finding if no additional or different offense is charged and right of the defendant is prejudiced, the court may
if substantial rights of the defendant are not prejudiced. permit an information to be amended at any time

/'E?6 erdict or finding.

IkL

'The Supreme Court approved amendment in April2000. The amendments take effect on December 1,2000, unless Congress takes

action otherwise.
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(f) Bill of Particulars. The court may direct the filing of a (f) Bill of Particulars. The court may direct the
bill of particulars. A motion for a bill of particulars may be government to file a bill of particulars. The
made before arraignment or within ten days after defendant may move for a bill of particulars
arraignment or at such later time as the court may permit. A before or within 10 days after arraignment or at a
bill of particulars may be amended at any time subject to later time if the court permits. The government
such conditions as justice requires. may amend a bill of particulars subject to such

conditions as justice requires.

COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic.

The Committee has deleted the references to "hard labor" in the rule. This punishment is not found in current
federal statutes.

[Rule 7(c)(2), Criminal Forfeiture, is language approved by the Supreme Court in May 2000, and pending review
by Congress under 28 U.S.C. § 2074(a).]

The title of Rule 7(c)(3) has been amended. The Committee believed that potential confusion could arise with the
use of the term "harmless error." Rule 52, which deals with the issues of harmless error and plain error, is sufficient to
address the topic. Potentially, the topic of harmless error could arise with regard to any of the other rules and there is
insufficient need to highlight the term in Rule 7. Rule 7(c)(3), on the other hand, focuses specifically on the effect of
an error in the citation of authority in the indictment That material remains but without any reference to harmless error.
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Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be (a) Joinder of Offenses. The indictment or
charged in the same indictment or information in a separate information may charge a defendant in separate
count for each offense if the offenses charged, whether counts with 2 or more offenses if the offenses
felonies or misdemeanors or both, are of the same or charged - whether felonies or misdemeanors or
similar character or are based on the same act or transaction both - are of the same or similar character, or are
or on two or more acts or transactions connected together based on the same act or transaction, or are
or constituting parts of a common scheme or plan. connected with or constitute parts of a common

scheme or plan.

(1) Joinder of D~efendants. The indictment or
(b) Joinder of Defendants. Two or more defendants may .Joinform on may cargdns moe dnd ants i

. .. . . . m~~~~~~~iformation may chargq 2 or more defendants If
be charged in the same indictment or information if they e ac
are alleged to have participated in the same act or act or transaction or in the saee series of acts or
transaction or in the same series of acts or transactions t r t o otransactions ~-onstituting an offense or offenses.
constituting an offense or offenses. Such defendants may be drfndaiins may be charged infone or ore
charged in one or more counts together or separately and all counts together or separately. All defendants /
of the defendants need not be charged in each count need not be charged in each count. A

need(> not be chage in eahout

COMMTTEE NOTE Its '1H,

The language of Rule 8 has been amended as part of the general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or S mons on an

Information Indictment or Infora on

(a) Issuance. Upon the request of the attorney for (a) Issuance. Thegcumust issue a warrant - or at

government the court shall issue a warrant for each the government's request, a summons - for each

defendant named in an information supported by a showing defendant named in an indictment or named in an

of probable cause under oath as is required by Rule 4(a), or information if one or more affidavits
in an indictment. Upon the request of the attorney for the accompanying the information establish probable

government a summons instead of a warrant shall issue. If cause to believe that an offense has been

no request is made, the court may issue either a warrant or committed and that the defendant committed it.

a summons in its discretion. More than one w ore than one warrant or summons may-ssue-r
summEns may issue for the same defendant e clerk shall the same defendant. If a defendant fails to appear

delivethe warrant or summons to the mars or o in response to a summons, the ~may, and
person authorized by law to execute or serve it If a upon request of the attorney for the government

defendant fails to appear in response to the summons, a must, issue a warrant. TheE *ust issue\

warrant shall issue. When a defendant arrested with a arrest warrant to an officer authorized to execute

warrant or given a summons appears initially before a it or the summons to a person authorized to serve

magistrate judge, the magistrate judge shall proceed in it.
accordance with the applicable subdivisions of Rule 5.

(b) Form. (b) Form.

(1) Warrant The form of the warrant shall be as provided (1) Warrant. The warrant must conform to Rule

in Rule 4(c)(1) except that it shall be signed by the clerk, it 4(bXl) except that it must be signed by the

shall describe the offense charged in the indictment or clerk and must describe the offense charged

information and it shall command that the defendant be in the indictment or information.
arrested and brought before the nearest available magistrate
judge. The amount of bail may be fixed by the court and (2) Summons. The summons imbibe in the same

endorsed on the warrant. form as a warrant except that it must require
the defendant to appear before the court at a

(2) Summons. The summons shall be in the same form as stated time and place.
the warrant except that it shall summon the defendant to
appear before a magistrate judge at a stated time and place.

\ A

Vt " J to " ? /tl/,q 4C

7Uya-Aa )
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(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial
Appearance.

(1) Execution or Service. The warrant shall be executed
or the summons served as provided in Rule 4(d)(1), (2) and (1) Execution or Service.
(3). A summons to a corporation shall be served by
delivering a copy to an officer or to a managing or general (A) The warrant must be executed or the
agent or to any other agent authorized by appointment or summons served as provided in Rule
by law to receive service of process and, if the agent is one 4(cXl), (2), and (3).
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the corporation's last (B) The officer executing the warrant must
known address within the district or at its principal place of proceed in accordance with Rule
business elsewhere in the United States. The officer 5(aX)I).
executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available
federal magistrate judge or, in the event that a federal
magistrate judge is not reasonably available, before a state
or local judicial officer authorized by 18 U.S.C. § 3041.

(2) Return. The officer executing a warrant shall make (2) Return. A warrant or summons must be
return thereof to the magistrate judge or other officer returned in accordance with Rule 4(c)(4).
before whom the defendant is brought. At the request of the
attorney for the government any unexecuted warrant shall (3) Initial Appearance. When an arrested or
be returned and cancelled. On or before the return day the summoned defendant first appears before the
person to whom a summons was delivered for service shall court, the judge must proceed under Rule 5.
make return thereof. At the request of the attorney for the
government made at any time while the indictment or
information is pending, a warrant returned unexecuted and
not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the clerk to the
marshal or other authorized person for execution or service.

[(d) Remand to United States Magistrate for Trial of
Minor Offenses] (Abrogated Apr. 28, 1982, eff. Aug. 1,
1982).

COMMTITEE NOTE

The language of Rule 9 has been amended as partofthe general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or summons.
Thus, rather than simply repeating material that is already located in Rule 4, the Committee determined that where
appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit ajudge discretion whether to issue an arrest warrant when a defendant fails
to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to appear, the
judge must issue a warrant. Under the amended version, if the defendant fails to appear and the government requests that
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a warrant be issued, the judge must issue one. In the absence of such a request, the judge has the discretion whether to
do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language permitting
the court to set the amount of bail on the warrant The Committee believes that this language is inconsistent with the
1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D.V.I. 1998) (bail amount endorsed on warrant
that has not been determined in proceedings conducted under Bail Reform Act has no bearing on decision by judge
conducting Rule 40 hearing).

The language in current Rule 9(c)( 1), concerning service of a summons on an organization, has been moved to Rule
4.
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IV. ARRAIGNMENT, AND PREPARATION TITLE IV. ARRAIGNMENT AND
FOR TRIAL PREPARATION FOR TRIAL

Rule 10. Arraignment / Rule 10. Arraignment

Arraignment shall be conducted in open court and X/rraignrnent must be conducted in open court and must
shall consist of reading the indictment or information to the consist of:
defendant or stating to the defendant the substance of the
charge and calling on the defendant to plead thereto. The (a) ensuring that the defendant has a copy of the
defendant shall be given a copy of the indictment or indictment or information;
information before being called upon to plead.

(b) reading the indictment or information to the
defendant or stating to the defendant the substance
of the charge; and then

(c) asking the defendant to plead to the indictment or
information.

COMMITTTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 10 is one of those rules. Another version of Rule 10, which includes
several significant changes, is being published simultaneously in a separate pamphlet That version includes a proposed
amendment that would permit a defendant to waive altogether an appearance at the arraignment and another amendment
that would permit use of video teleconferencing for arraignments.
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Rule 11. Pleas Rule 11. Pleas

(a) Alternatives. (a) Entering a Plea.

(1) In General. A defendant may plead guilty, not guilty, (1) In General. A defendant may plead guilty,
or nolo contendere. If a defendant refuses to plead, or if a not guilty, or (with the court's consent) nolo
defendant organization, as defined in 18 U.S.C. § 18, fails to contendere.
appear, the court shall enter a plea of not guilty.

(2) Conditional Plea. With the consent of the
(2) Conditional Pleas. With the approval of the court and court and the government, a defendant may

the consent of the government, a defendant may enter a enter a conditional plea of guilty or nolo
conditional plea of guilty or nolo contendere, reserving in contendere, reserving in writing the right to
writing the right, on appeal from the judgment, to review of have an appellate court review an adverse
the adverse determination of any specified pretrial motion. determination of a specified pretrial motion.
A defendant who prevails on appeal shall be allowed to A defendant who prevails on appeal may then
withdraw the plea. withdraw the plea.l

(b) Nolo Contendere. A defendant may plead nolo (3) Nolo Contendere Plea. Before accepting a
contendere only with the consent of the court. Such a plea plea of nolo contendere, the court must
shall be accepted by the court only after due consideration of consider the parties' views and the public
the views of the parties and the interest of the public in the interest in the effective administration of
effective administration ofjustice. justice.

(4) Poilect Enter a Plea. If a defendant
refuses to enter a plea or if a defendant
organization fails to appear, the court must
enter a plea of not guilty.
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(c) Advice to Defendant. Before accepting a plea of guilty (b) Considering and Accepting a Guilty or Nolo
or nolo contendere, the court must address the defendant Contendere Plea.
personally in open court and inform the defendant of, and
determine that the defendant understands, the following: (1) Advising and Questioning the Defendant

(1) the nature of the charge to which the plea is offered, the Before the court accepts a plea of guilty or
mandatory minimum penalty provided by law, if any, and nolo contendere, the defendant may be placed
the maximum possible penalty provided by law, including under oath, and the court must address the
the effect of any special parole or supervised release term, defendant personally in open court. During
the fact that the court is required to consider any applicable this address, the court must inform the
sentencing guidelines but may depart from those guidelines defendant of, and determine that the
under some circumstances, and, when applicable, that the defendant understands, the following:
court may also order the defendant to make restitution to eLAdtoA,
any victim of the offense; and ) any s=ement that the defen ant gives
(2) if the defendant is not represented by an attorney, that under oath may be used against the
the defendant has the right to be represented by an attorney defendant in a later prosecution for
at every stage of the proceeding, and, if necessary, one will perjury or false statement;
be appointed to represent the defendant; and
(3) that the defendant has the right to plead not guilty or to (B) the right to plead not guilty, or having
persist in that plea if it has already been made, the right to already so pleaded, to persist in that
be tried by a jury and at that trial the right to the assistance plea;
of counsel, the right to confront and cross-examine adverse
witnesses, and the right against compelled self- (C) the right to ajury trial;
incrimination; and
(4) that if a plea of guilty or nolo contendere is accepted by (D) the right to be represented by counsel -
the court there will not be a further trial of any kind, so that and if necessary have the court appoint
by pleading guilty or nolo contendere the defendant waives counsel - at trial and at every other
the right to a trial; and stage of the proceeding;
(5) if the court intends to question the defendant under
oath, on the record, and in the presence of counsel about the (E) the right at trial to confront and cross-
offense to which the defendant has pleaded, that the examine adverse witnesses, to be
defendant's answers may later be used against the defendant protected from compelled self-
in a prosecution for perjury or false statement; and incrimination, to testify and present

evidence, and to compel the attendance
of witnesses;

(F) the defendant's waiver of these trial
rights if the court accepts a plea of
guilty or nolo contendere;

\ (G) the nature of each charge to which the
\ defendant is pleading;

A7v
/Pe5
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(6) the terms of any provision in a plea agreement waiving (H) any maximum possible penalty,
the right to appeal or to collaterally attack the sentence. including imprisonment, fine, special

assessment, forfeiture, restitution, and
term of supervised release;

(I) any mandatory minimum penalty;

(J) the court's obligation to apply the
Sentencing Guidelines, and the court's
authority to depart from those
guidelines under some circumstances;
and

(K) the terms of any plea-agreement
provision waiving the right to appeal or
to collaterally attack the sentence.

(d) Insuring That the Plea is Voluntary. The court shall (2) Ensuring That a Plea Is Voluntary. Before
not accept a plea of guilty or nolo contendere without first, accepting a plea of guilty or nolo contendere,
by addressing the defendant personally in open court, the court must address the defendant
determining that the plea is voluntary and not the result of personally in open court and determine that
force or threats or of promises apart from a plea agreement. the plea is voluntary and did not result from
The court shall also inquire as to whether the defendant's force, threats, or promises (other than
willingness to plead guilty or nolo contendere results from promises in a plea agreement).
prior discussions between the attorney for the government
and the defendant or the defendant's attorney. (3) Determining the Factual Basis for a Plea

Before entering judgment on a guilty plea, the
court must determine that there is a factual
basis for the plea.
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(e) Plea Agreement Procedure. (c) P14,reement Procedure.

(1) In General. The attorney for the government and the (1) In GeneraL An attorney for the government
attorney for the defendant - or the defendant when acting and the defendant's attorney, or the defendant
pro se - may agree that, upon the defendant's entering a when proceeding pro se, may discuss and
plea of guilty or nolo contendere to a charged offense, or to agree to a plea. The court must not participate
a lesser or related offense, the attorney for the government in these discussions. If the defendant pleads
will: guilty or nolo contendere to either the charged

(A) move to dismiss other charges; or offense or a lesser or related offense, the plea
(B) recommend, or agree not to oppose the agreement may specify that the attorney for

defendant's request for a particular sentence or the government will:
sentencing range, or that a particular provision of the
Sentencing Guidelines, or policy statement, or (A) not bring, or will move to dismiss, other
sentencing factor is or is not applicable to the case. charges;
Any such recommendation or request is not binding
on the court; or (B) recommend, or agree not to oppose the

(C) agree that a specific sentence or sentencing defendant's request, that a particular
range is the appropriate disposition of the case, or that sentence or sentencing range is
a particular provision of the Sentencing Guidelines, or appropriate or that a particular
policy statement, or sentencing factor is or is not provision of the Sentencing Guidelines,
applicable to the case. Such a plea agreement is or policy statement, or sentencing dO
binding on the court once it is accepted by the court. factor s or if not e (such a

The court shall not participate in any discussions , recommendation or request does not
between the parties concerning any such plea bind the court); or
agreement

(C) agree that a specific sentence or
sentencing range is the appropriate
disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or

Al kLA -££ ML/.d sentencing factoris or* not

(1 ,'- ,i.)@i) _(such a recommendation or request
- L,(d It binds the court once the court accep

(2) Notice of Such Agreement. If a plea agreement has (2) Disdosing a Plea Agreement. The parties
been reached by the parties, the court shall, on the record, must disclose the plea agreement in open
require the disclosure of the agreement in open court or, court when the plea is offered, unless the
upon a showing of good cause, in camera, at the time the court for good cause allows the parties to
plea is offered. If the agreement is of the type specified in disclose the plea agreement in canera.
subdivision (e)( 1 XA) or (C), the court may accept or reject
the agreement, or may defer its decision as to the
acceptance or rejection until there has been an opportunity
to consider the presentence report. If the agreement is of the
type specified in subdivision (e)(1)(B), the court shall
advise the defendant that if the court does not accept the
recommendation or request the defendant nevertheless has
no right to withdraw the plea.

Page -52-



(3) Acceptance of a Plea Agreement If the court accepts (3) Judicial Consideration of a Plea Agreement.
the plea agreement, the court shall inform the defendant that
it will embody in the judgment and sentence the disposition (A) To the extent the plea agreement is of
provided for in the plea agreement. the type specified in Rule II (c)(1 )(A)

or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the
presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 1 1(cX)1)(B),
the court must advise the defendant that
the defendant has no right to withdraw
the plea if the court does not follow the
recommendation or request.

(4) Accepting a Plea AgreemenL If the court
accepts the plea agreement, it must inform the

A~z1- t defendant that to the extent the plea
agreement is of the type specified in Rule 11
(c)(1 )(A) or (C), the agmed disposition will
be included in the judgment.

(4) Rejection of a Plea Agreement If the court rejects the (5) Rejecting a Plea Agreement If the court
plea agreement, the court shall, on the record, inform the rejects a plea agreement containing provisions
parties of this fact, advise the defendant personally in open of the type specified in Rule I l(cX)1)(A) or
court or, on a showing of good cause, in camera, that the (C), the court must on the record:
court is not bound by the plea agreement, afford the
defendant the opportunity to then withdraw the plea, and (A) inform the parties that the court rejects
advise the defendant that if the defendant persists in a guilty the plea agreement;
plea or plea of nolo contendere the disposition of the case
may be less favorable to the defendant than that (B) advise the defendant personally in open
contemplated by the plea agreement. court - or, for good cause, in camera -

tha die court ra'y nnt flnoiw the plea

/ ~ ~~oppewnv-votrawhed

(C) advise the defendant permonally that if
the plea is not u p , theeet-may
dispose of the case less favorably
toward the defendant than the plea
agreement contemplated. r\

(L) tt CAot
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(5) Time of Plea Agreement Procedure. Except for good (d) Withdrawing a Guilty or Nolo Contendere Plea. Acause shown, notification to the court of the existence of a defendant may withdraw a plea of guilty or noloplea agreement shall be given at the arraignment or at such contendere:
other time, prior to trial, as may be fixed by the court.

(1) before the court acceptsu.plea ofguikl-l-a
/ plea of zno~l. endere, for anyxor (n%

reason; or

(2) after the court accepts rplea i
INe e t/. emHo but before it imposes sentence if:

(A) the court rejects a plea agreement under
Rule I I(c)(5); or

(B) the defendant can show fair and just
reasons for requesting the withdrawal.

(e) Finality ofIEuilty or NobConiendere Plea. After
( the court imposes sentencathe defendant may not

) withdraw a plea of guilty or nolo contendere and
the pmaay be set aside only on direct appea'l or

t ymotion under 28 U.S.C. § 2255. G

Pag -54
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(6) Inadmissibility of Pleas, Plea Discussions, and Admissibility or Inadmissibility of a Plea, Plea
Related Statements. Except as otherwise provided in this Discussions, and Related Statements.AExcept as
paragraph, evidence of the following is not, in any civil or oher~'wc provided in this subdivision, evidence of
criminal proceeding, admissible against the defendant who the following is not, in any civil or criminal
made the plea or was a participant in the plea discussions: proceeding, admissible against the defendant who

made the plea or was a pzrtioipant in the plea
(A) a plea of guilty which was later withdrawn; discussions: d f $A1Ej

(B) a plea of nolo contendere; a plea of guilty that was later withdrawn;

(C) any statement made in the course of any a plea of nolo contendere;
proceedings under this rule regarding either of the C Ao A Ih4 T ER O lhro -,JW
foregoing pleas; or ( any statementpnad e se of

l praceadmS&4er the ru l- -...g either
(I) any statement made in the course of plea of the foregoing pleas; or A7' WA

discussions with an attorney for the government ,
which do not result in a plea of guilty or which result (/) any statement made c ef plea
in a plea of guilty later withdrawn. discussions with an attorney for the;,,,

Vl( /LC2 )9 dogovemme4d0 not result in a ief
However, ajstatement isadmisssle (i) in any or N-ror esult in eoglay later
proceeding w erein another statement made in the course of withdrawn3.Ieweer, such a statement is
the same plea or plea discussions has been introduced and -admissible (:in any proceeding,'he in
the statement ought in fairness be considered another statement made i- I -#4- - e
contemporaneously with it, or (ii) in a criminal proceeding same Ilea or plea discussions has en
for perjury or false statement if the statement was made by - introduced and the statemen t min fairness
the defendant under oath, on the record, and in the presence or
of counsel. Ax _ in a criminal proceeding for perury or

_ > e_ False statemen~~~--t ithe statement was mad b
<ij' ¢.;0hiR ham G thie-defe .....dm.... Lt under oath, on the record, and,

l o7% fX e~~~~t~tU1£X7 . it'd ~~~ in the presence of eewtsei. At kar-ma tL

(I) Determining Accuracy of Plea. Notwithstanding the 2) £x c£4%0,. 4 5tftL/1L7
acceptance of a plea of guilty, the court should not enter a d L c Ad G //a) (i) (C )
judgment upon such plea without making such inquiry as 0- (A) 7,
shall satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. A verbatim record of the (g) Recording the Proceedings. The proceedings
proceedings at which the defendant enters a plea shall be during which the defendant enters a plea must be
made and, if there is a plea of guilty or nolo contendere, the recorded by a court reporter or by a suitable
record shall include, without limitation, the court's advice to recording device. If there is a guilty plea or a nolo
the defendant, the inquiry into the voluntariness of the plea contendere plea, the record must include the
including any plea agreement, and the inquiry into the inquiries and advice to the defendant required
accuracy of a guilty plea. under Rule 11 (b) and (c).

(h) Harmless Error. Any variance from the procedures (h) Harmless Error. A variance from the
required by this rule which does not affect substantial rights requirements of this rule is harmless error if it does
shall be disregarded. not affect substantial rights.

PagA -55- I >
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COMMITTEE NOTE

The language of Rule 1 1 has been amended and reorganized as part of the general restyling of the Criminal Rulesto make them more easily understood and to make style and terminology consistent throughout the rules. These changesare intended to be stylistic only, except as noted below.

Amended Rule I I (b)(1) requires the court to apprise the defendant of his or her rights before accepting a plea ofguilty or nolo contendere. The list is generally the same as that in the current rule except that the reference to parole hasbeen removed and the judge is now required under Rule I l(b)(l)(H) to advise the defendant of the possibility of a fineand special assessment as a part of a maximum possible sentence. Also, the list has been re-ordered.

Rule I 1 (cXl)(A) includes a change, which recognizes a common type of plea agreement - that the government
will "not bring" other charges.

The Committee considered whether to address the practice in some courts of using judges to facilitate pleaagreements. The current rule states that "the court shall not participate in any discussions between the parties concerningsuch plea agreement." Some courts apparently believe that that language acts as a limitation only upon the judge takingthe defendant's plea and thus permits other judges to serve as facilitators for reaching a plea agreement between thegovernment and the defendant. See, e.g., United States v. Torres, 999 F.2d 376,378 (9th Cir. 1993) (noting practice and-concluding that presiding judge had not participated in a plea agreement that had resulted from discussions involvinganotherjudge). The Committee decided to leave the Rule as it is with the understanding that doing so was in no wayintended either to approve or disapprove the existing law interpreting that provision.

Amended Rules 11(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea agreement.The amendments are not intended to make any change in practice. The topics are discussed separately because in thepast there has been some question about the possible interplay between the court's consideration of the guilty plea inconjunction with a plea agreement and sentencing and the ability of the defendant to withdraw a plea. See United Statesv. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted or rejected as a single unit;"guilty pleas can be accepted while plea agreements are deferred, and the acceptance of the two can be separated intime."). Similarly, the Committee decided to more clearly spell out in Rule 11 (d) and 11 (e) the ability of the defendantto withdraw a plea. See United States v. Hyde, supra.

Amended Rule I(e) is a new provision, taken from current Rule 32(e), that addresses the finality of a guilty ornolo contendere plea after the court imposes sentence. The provision makes it clear that it is not possible for a defendantto withdraw a plea after sentence is imposed.

Currently, Rule 11 (eX5) requires that unless good cause is shown, the parties are to give pretrial notice to the courtthat a plea agreement exists. That provision has been deleted. First, the Committee believed that although the provisionwas originally drafted to assist judges, under current practice few counsel would risk the consequences in the ordinarycase of not informing the court that an agreement exists. Secondly, the Committee was concerned that there might berare cases where the parties might agree that informing the court of the existence of an agreement might endanger adefendant or compromise an on-going investigation in a related case. In the end, the Committee believed that, onbalance, it would be preferable to remove the provision and reduce the risk of pretrial disclosure.
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Rule 12. Pleadings and Motions Before Trial; Defenses Rule 12. Pleadings and Pretrial Motions
and Objections. IJh-

(a) Pleadings and Motions. Pleadings in criminal (a) Pleadings. #leadings in criminal proceeding/are
proceedings shall be the indictment and the information, and the indictment, the information, and the pleas of
the pleas of not guilty, guilty and nolo contendere. All other notui , uilt , and nolo contendere.
pleas, and demurrers and motions to quash are abolished,
and defenses and objections raised before trial which ( (6 ii;h A )
heretofore could have been raised by one or more of them
shall be raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.

(b) Pretrial Motions. Any defense, objection, or request (b) Pretrial Motions.
which is capable of determination without the trial of the
general issue may be raised before trial by motion. Motions (1) In General. provisions of Rule 47 apply
may be written or oral at the discretion of the judge. The ag 'i-pretrial motion
following must be raised prior to trial: r m

(2) Motions That May Be Made Before TriaL
(1) Defenses and objections based on defects in the Th. parries may raise by pretrial motion any
institution of the prosecution; or defense, objection, or request that the court

t can determine without a trial of the general
(2) Defenses and objections based on defects in the issue.
indictment or information (other than that it fails to show
jurisdiction in the court or to charge an offense which (3) Motions That Must Be Made Before Trial
obiections shall be noticed by the court at any tim ng The following must be raised before trial:

tpendency of theproceedings); or
or (A) a motion alleging a defect in the

(3) Motions to suppress evidence; or /'S - ati t n of the prosecution;

(4) Requests for discovery under Rule 16; or (B) a motion alleging a defect in the
indictment or information - but at any

(5) Requests for a severance of charges or defendants under time rbt i g, the court
Rule 14. a may hear a claim that the indictment or

/5 information fails to invoke the court's
,4 jurisdiction or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.
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(4) Notice of the Government's Intent to Use
Evidence.

(A) At the Government's Discretion. At the
arraignment or as soon afterward as
practicable, the government may
nctiz< t~ the defendant of its intent to
use specified evidence at trial in order
to afford the defendant an opportunity

P" a><>, ~>is before trial under Rule 12(b)(3XC).

\ (B) At the Defendant's Request. At the
arraignment or as soon afterward as
practicable, the defendant may, in order
to have an opportunity to rnov& eto
suppress evidence under Rule
12(b)(3)(C), request notice of the
government's intent to use (in its
evidence-in-chief at trial) any evidence
that the defendant may be entitled to
discover under Rule 16.

(c) Motion Date. Unless otherwise provided by local rule, (c) Motion Deadline. The court may at the
the court may, at the time of the arraignment or as soon arraignment, or as soon afterward as practicable,
thereafter as practicable, set a time for the making of pretrial set a deadline for the parties to make pretrial
motions or requests and, if required, a later date of hearing. motions and may also schedule a motion hearing.

(d) Notice by the Government of the Intention to Use
Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable, the
government may give notice to the defendant of its intention
to use specified evidence at trial in order to afford the
defendant an opportunity to raise objections to such
evidence prior to trial under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignment
or as soon thereafter as is practicable the defendant may, in
order to afford an opportunity to move to suppress evidence
under subdivision (b)(3) of this rule, request notice of the
government's intention to use (in its evidence in chief at
trial) any evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16.

Page -58-



<Co ok4p -

(e) Ruling on Motion. A motion made before trial shall be (d)I Ruling on a Motion. The court must decide every
determined before trial unless the court, for good cause, pretrial motion before trial unless it finds good
orders that it be deferred for determination at the trial of the cause to defer a ruling. The court must not defer
general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will
shall be deferred if a party's right to appeal is adversely adversely affect a party's right to appeal. When
affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,
motion, the court shall state its essential findings on the the court must state its essent jaI findings on the
record. record. j- ?

(f) Effect of Failure To Raise Defenses or Objections. (e) Waiver of a Defense, Obje n, or Request A
Failure by a party to raise defenses or objections or to make party waives any Rulel2(b 1)defense, objection,
requests which must be made prior to trial, at the time set by or request not raised by the Eadline the court sets
the court pursuant to subdivision (c), or prior to any under Rule 12(c) or by any extension the court
extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant
thereof, but the court for cause shown may grant relief from relief from the waiver.
the waiver.

(g) Records. A verbatim record shall be made of all (f) kReeetds. All proceedings at a motion hearing,
proceedings at the hearing, including such findings of fact including any findings of fact and conclusions of
and conclusions of law as are made orally. law made by the court, must be recorded by a court

reporter or a suitable recording device.

(h) Effect of Determination. If the court grants a motion (g) Defendant's Continued Custody or Release
based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss
the indictment or information, it may also order that the based on a defect in
defendant be continued in custody or that bail be continued prosecution, in the indictment, or in the
for a specified time pending the filing of a new indictment or information, it may order the defendant to be
information. Nothing in this rule shall be deemed to affect released or detained under 18 U.S.C. § 3142 for a
the provisions of any Act of Congress relating to periods of specified time until a new indictment or
limitations. information is filed. This rule does not affect any

federal statutory period of limitations.

(i) Production of Statements at Suppression Hearing. (h) Producing Statements at a Suppression
Rule 26.2 applies at a hearing on a motion to suppress Hearing. Rule 26.2 applies at a suppression
evidence under subdivision (b)(3) of this rule. For purposes hearing under Rule 12(b)(3)(C). In a suppression
of this subdivision, a law enforcement officer is deemed a hearing, a lI9forcement officer is considered a
government witness. government witness.

COMMITEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

The last sentence ofourrent Rule 12(a), referring to the abolishment of'all other pleas, and demurrers and motions
to quash" has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule 12,
including form and content. The new provision also more clearly delineates those motions that must be filed pretrial
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and those that may be filed pretrial. No change in practice is intended.

Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision, which
addresses the government's requirementto disclose discoverable information for the purpose of facil itating timely defense
objections and motions, was more appropriately associated with the pretrial motions specified in Rule 12(b)(3).

Rule 12(c) includes a non-stylistic change. The reference to the "local rule" exception has been deleted to make
it clear thatjudges should be encouraged to set deadlines for motions. The Committee believed that doing so promotes
more efficient case management, especially when there is a heavy docket of pending cases. Although the rule permits
some discretion in setting a date for motion hearings, the Committee believed that doing so at an early point in the
proceedings would also promote judicial economy.

Moving the language in current Rule 12(d) caused the relettering of the subdivisions following Rule 12(c).

Although amended Rule 12(e) is a revised version of current Rule 12(f), the Committee intends to make no change
in the current law regarding waivers of motions or defenses.
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Rule 12.1. Notice of Alibi Rule 12.1. Notice of llibi Defense

(a) Notice by Defendant Upon written demand of the (a) Government's Request for Notice and
attorney for the government stating the time, date, and place Defendant's Response.
at which the alleged offense was committed, the defendant
shall serve within ten days, or at such different time as the (1) Government's Request. The attorney for the
court may direct, upon the attorney for the government a government may request in writing that the
written notice of the defendant's intention to offer a defense defendant notify the attorney for the
of alibi. Such notice by the defendant shall state the specific government of any intended alibi defense.
place or places at which the defendant claims to have been at The request must state the time, date, and
the time of the alleged offense and the names and addresses place of the alleged offense.
of the witnesses upon whom the defendant intends to rely to
establish such alibi. (2) Defendant's Response. Within 10 days after

the request, or some other time the court
directs, the defendant must serve written
notice on the attorney for the government of
an intended alibi defense. The defendant's

lt4 C*§ (,A) notice must state the specific places where the
lA) defendant claims to have been at the time of

. Fig) ~the alleged offenseyan~thenaedrse,',-Asi a ~ ~~~~~~~~~names, addresses,
and telephone numbers of the alibi witnesses
on whom the defendant intends to rely.

(b) Disclosure of Information and Witness. Within ten (b) Disclosing Government Witnesses.
days thereafter, but in no event less than ten days before
trial, unless the court otherwise directs, the attorney for the (1) Disclosure. If the defendant serves a Rule
government shall serve upon the defendant or the 12.1(a)(2) notice, the attorney for the
defendant's attorney a written notice stating the names and government must disclose in writing to the
addresses of the witnesses upon whom the government (A) -defendant, or the defendant's attormeijthe
intends to rely to establish the defendant's presence at the names, addresses, and telephone numbers of
scene of the alleged offense and any other witnesses to be the witnesses the government intends to rely
relied upon to rebut testimony of any of the defendant's alibi on to establish the defendant's presence at the
witnesses. 6) scene of the alleged offens; anany

government rebuttal witnesses tothe
defendant's alibi witnesses.

(2) Time to Disclose. Unless the court directs
otherwise, the attorney for the government

l ~~~~~~~~~~~~~~~~~~~~~must ffi^une Rl 21b() within-
1 0 days after the defendant serves notice of
an intended alibi defense under Rule

I ~ C.~/O~-t-.-A.L-1 12. 1(a)(2), but no later than 10 days before
trial.

NoT "ABvoLhsIC7?)
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(c) Continuing Duty to Disclose. If prior to or during trial, (c) Continuing Duty to Disclose. Both the attorney
a party learns of an additional witness whose identity, if for the government and the defendant must
known, should have been included in the information promptly disclose in writing to the othe arty the
furnished under subdivision (a) or (b), the party shall name, address, and telephone numbe of any
promptly notify the other party or the other party's attorney f ditioiavitness if:
of the existence and identity of such additional witness. A&68 ?

(1) the disclosing party learns of the witness
before or during trial; and

(2) the witness should have been disclosed under
Rule 12.1 (a) or (b) if the disclosing party had

(kner ktn of the witness.

(d) Failure to Comply. Upon failure of either party to (d) Exceptions. For good causeAfhe court may grant an
comply with the requirements of this rule, the court may exception to any requirement of Rule 12.1 (a)-(c).
exclude the testimony of any undisclosed witness offered by
such party as to the defendant's absence from or presence at,
the scene of the alleged offense. This rule shall not limit the
right of the defendant to testify.

(e) Exceptions. For good cause shown, the court may grant (e) Failure to Comply. If a party fails to comply with
an exception to any of the requirements of subdivisions (a) this rule, the court may exclude the testimony of
through (d) of this rule. any undisclosed witness regarding the defendant's

alibi. This rule does not limit the defendant's right
to testify.

(f) Inadmissibility of Withdrawn AlibL Evidence of an (f) Inadmissibility of Withdrawn Intent. Evidence
intention to rely upon an alibi defense, later withdrawn, or of of an intent to rely on an alibi defense, later
statements made in connections with such intention, is not, > witement mde in connection
in any civil or criminal proceeding, admissible against the with that intent, is not, in any civil or criminal
person who gave notice of the intention. proceeding, admissible against the person who

gave notice of the intent

COMMETTEE NOTE

The language of Rule 12.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

Current Rules 12.1 (d) and 12.1(e) have been switched in the amended rule to improve the organization of the rule.

Finally, the amended rule includes a new requirement that in providing the names and addresses of alibi and any
rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1(a)(2), Rule
12.1(b)(1), and Rule 12.1(c). The Committee believed that requiring such information would facilitate locating and
interviewing those witnesses.
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Rule 12.2. Notice of Insanity Defense or Expert Rule 12.2. Notice of Insanity Defense; Mental
Testimony of Defendant's Mental Condition Examination

(a) Defense of Insanity. If a defendant intends to rely upon (a) Notice of an Insanity Defense. A defendant who
the defense of insanity at the time of the alleged offense, the intends to assert a defense of insanity at the time of
defendant shall, within the time provided for the filing of te alleged ofense mustnotify an attorney for the
pretrial motions or at such later time as the court may direct, ° government in writing within the time provided for
notify the attorney for the government in writing of such filing a pretrial motion, or at any later time the
intention and file a copy of such notice with the clerk. If court directs. A defendant who fails to do so
there is a failure to comply with the requirements of this _ not rely on an insanity defense. The court
subdivision, insanity may not be raised as a defense. The ?r may) for good cause - allow the defendant to'
court may for cause shown allow late filing of the notice or file the notice late, grant additional trial-
grant additional time to the parties to prepare for trial orb. preparation time, or make other appropriate orders.
make such other order as may be appropriate. 4 A ds Ho i'R 4do {S Goe 79 jen- v
(b) Expert Testimony of Defendant's Mental Condition. (b) Notice of Expert Evidence of a Mental

If a defendant intends to introduce expert testimony relating Condition. If a defendant intends to introduce db
to a mental disease or defect or any other mental condition expert evidence reat i FJ o
of the defendant bearing upon the issue of guilt, the defect or any other mental condition ef-the
defendant shall, within the time provided for the filing of defimdat bearing on the issue of guilt, the
pretrial motions or at such later time as the court may direct, defendant must - within the time provided fort
notify the attorney for the government in writing of such «filingtf pretrial motion/- at ater time-ee
intention and file a copy of such notice with the clerk. The c w -notify an attorney for the A
court may for cause shown allow late filing of the notice or government in writing of this intention and file a
grant additional time to the parties to prepare for trial or /&) copy of the notice with the clerk. (Fiecourt may -
make such other order as may be appropriate. lor good cause - allow late filing of the notice or

( g 4 h £ A-S >> grant additional time to the parties to prepare for
e iN /2- .(w4.) trial or make any other appropriate order.

(c) Mental Examination of Defendant In an appropriate (c) Mental Examination.
case the court may, upon motion of the attorney for the r
government, order the defendant to submit to an examination (1) Authority to Order Examination;
pursuant to 18 U.S.C. 4241 or 4242. No statement made by Procedures. In an appropriate case the court
the defendant in the course of any examination provided for may, upon motion of an attorney for the
by this rule, whether the examination be with or without the government, order the defendant to submit to
consent of the defendant, no testimony by the expert based an examination pumant4e-l 8 U.S.C. § 4241
upon such statement, and no other fruits of the statement or § 4242. //Y A c-C. {d 4nec c E P
shall be admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting mental (2) Inadmissibility of a Defendant's Statements.
condition on which the defendant has introduced testimony. No statement made by a defendant in-he

a eewse-f any examination conducted under
this rule (whether conducted with or without
the defendant's consent), no testimony by the
expert based on the statement, and no other
fruits of the statement may be admitted into
evidence against the defendant in any
criminal proceeding except on an issue
rzopeeti-g mental condition on which the

a defendant has introduced evidence.
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(d) Failure to Comply. If there is a failure to give notice (d) Failure to Comply. If the defendant fails to give
when required by subdivision (b) of this rule or to submit to notice under Rule 12.2(b) or does not submit to an
an examination when ordered under subdivision (c) of this examination when ordered under Rule 12.2(c), the
rule, the court may exclude the testimony of any expert court may exclude any expert evidence from the
witness offered by the defendant on the issue of the defendant on the issue of the defendant's mental
defendant's guilt. disease, mental defect, or any other mental

condition bearing on the defendant's guilt.

(e) Inadmissibility of Withdrawn Intention. Evidence of (e) Inadmissibility of Withdrawn Intentiew.-
an intention as to which notice was given under subdivision Evidence of an intentiekisto which notice was
(a) or (b), later withdrawn, is not, in any civil or criminal given under Rule 12.2(a) or (b), later withdrawn, is
proceeding, admissible against the person who gave notice not, in any civil or criminal proceeding, admissible
of the intention. against the person who gave notice of the

intent!2 i

COMMITEE NOTE \ ( ^ C't- , /2- / (f)

The language of Rule 12.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 12.2 is one of those rules. Although this version
of Rule 12.2 contains only "style' changes, another version of the rule is being published simultaneously in a
separate pamphlet. That version of Rule 12.2 includes five significant amendments.
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Rule 12.3. Notice of Defense Based upon Public Authority Rule 12.3. Notice of ublic-Authority Defense

(a) Notice by Defendant; Government Response; (a) Notice o Defense and Disclosure of Witnesses.
Disclosure of Witnesses. 6

(1) Notice in General,,g(defendant *who intends

(1) Defendant's Notice and Government's to assert a defense of actual or believed
Response. A defendant intending to claim a defense exercise of public authority on behalf of a
of actual or believed exercise of public authority on law-enforcement agency or federal
behalf of a law enforcement or Federal intelligence intelligence agency at the time of the alleged
agency at the time of the alleged offense shall, within , 7P7 offense must so notify an attorney for the
the time provided for the filing of pretrial motions or goiy gvernment in writing and must file a copy of
at such later time as the court may direct, serve upon the notice with the clerk within the time
the attorney for the Government a written notice of t.- provided for filing a pretrial motion, or at any
such intention and file a copy of such notice with the 4ets later time the court direets The notice filed
clerk. Such notice shall identify the law enforcement (61 with the clerk must be under seal if the notice
or Federal intelligence agency and any member of .. identifies a federal intelligence agency under
such agency on behalf of which and the period of time whose authority the defendnt claims to hay
in which the defendant claims the actual or believed aeted- -s -IA & r- ia-
exercise of public authority occurred. If the notice -t-ke-
identifies a Federal intelligence agency, the copy filed (2) Contents qivotice. The notice must contain
with the clerk shall be under seal. Within ten days the following information:
after receiving the defendant's notice, but in no event
less than twenty days before the trial, the attorney for (A) the law-enforcement agency or federal
the Government shall serve upon the defendant or the intelligence agency involved;
defendant's attorney a written response which shall
admit or deny that the defendant exercised the public (B) the agency member on whose behalf the
authority identified in the defendant's notice. defendant claims to have acted; and

(C) the time during which the defendant
claims to have acted with public
authority.

A-en t: * (3) Response fiotce. An attorney for the

government must serve a written response on
the defendant or the defendant's attorney
within bO days after receiving the defendant's

AiJ V JŽ. winotice, but no later than 20 days before trial.
The response must admit or deny that the
defendant exercised the public authority
identified in the defendant's notice.
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(2) Disclosure of Witnesses. At the time that the (4) Disclosing Witnesses.
Government serves its response to the notice or C
thereafter, but in no event less than twenty days (A) Government's Request. An attorney for
before trial, the attorney for the Government may the government may request in writing
serve upon the defendant or the defendant's attorney a that the defendant disclose the name,
written demand for the names and addresses of the address, and telephone number of each
witnesses, if any, upon whom the defendant intends to witness the defendant intends to rely on
rely in establishing the defense identified in the to establish a public-authority defense.
notice. Within seven days after receiving the The attorney for the government may
Government's demand, the defendant shall serve upon serve the request when the government
the attorney for the Government a written statement serves its response to the -defendant's
of the names and addresses of any such witnesses. notice under Rule 12.3 (a S1) or later,
Within seven days after receiving the defendant's but must serve the request no later than
written statement, the attorney for the Government 20 days before trial.
shall serve upon the defendant or the defendant's
attorney a written statement of the names and (B) Defendant's Response. Within 7 days
addresses of the witnesses, if any, upon whom the after receiving the government's
Government intends to rely in opposing the defense request, the defendant must serve on n-7
identified in the notice. attorney for the government a written

statement of the name, address, and
telephone number of each witness.

(C) Government's Reply. Within 7 days
after receiving the defendant's
statement, the attorney for the
government must serve on the
defendant or the defendant's attorney a
written statement of the name, address,
and telephone number of each witness

(_ X K; £ Xvo rthe government intends to rely on to

CotES /, itt,4 672 A oppose the defendant's public-authority
X S;J defense.

(3) Additional Time. If good cause is shown, the \(S) Additional Tam. The court mayor good
court may allow a party additional time to comply cause allow a party additional time to comply
with any obligation imposed by this rule. with this rule.

(b) Continuing Duty to Disclose. If, prior to or during trial, (b) Continuing Duty to Disclose. Both 4 attorney for
a party learns of any additional witness whose identity, if the government and the defendant or-the
known, should have been included in the written statement -; fat's attorney must promptly disclose in
furnished under subdivision (aX2) of this rule, that party writing to the other party the name, address, and
shall promptly notify in writing the other party or the other telephone number of any additional witness if.
party's attorney of the name and address of any such
witness. (1) the disclosing party learns of the witness

before or during trial; and

l /2 . l, (I(2) the witness should have been disclosed under
Rule 12.3(a)) if the disclosing party had

l no wnbf the witness.
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(c) Failure to Comply. If a party fails to comply with the (c) Failure to Comply. If a party fails to comply with
requirements of this rule, the court may exclude the this rule, the court may exclude the testimony of
testimony of any undisclosed witness offered in support of any undisclosed witness regarding the public-
or in opposition to the defense, or enter such other order as it authority defense. This rule does not limit the
deems just under the circumstances. This rule shall not limit defendant's right to testify.
the right of the defendant to testify.

(d) Protective Procedures Unaffected. This rule shall be in (d) Protective Procedures Unaffected. This rule does
addition to and shall not supersede the authority of the court not limit the court's authority to issue appropriate
to issue appropriate protective orders, or the authority of the protective orders or to order that any filings be
court to order that any pleading be filed under seal. under seal.

(e) Inadmissibility of Withdrawn Defense Based upon (e) Inadmissibility of Withdrawn
Public Authority. Evidence of an intention as to which A,.- it Evidence of an intention Q
notice was given under subdivision (a), later withdrawn,, is /as to which notice was given under Rule 12.3 (a),

not, in any civil or criminal proceeding, admissible against 'A later withdrawn, is not, in any civil or criminal

the person who gave notice of the intention. proceeding, admissible against the person who
~~~~I gave notice of the intentif -

~~~~~ ~~~~CONElTEE NOTE I(M/Af12 1F)

The language of Rule 12.3 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

The Committee considered the issue of whether (as currently provided in Rule 12.3) a defendant could invoke the
defense of public authority on either an actual or believed exercise of public authority. The Committee ultimately
decided that any attempt to provide the defendant with a "right" to assert the defense was not a matter within the purview
of the Committee under the Rules Enabling Act The Committee decided to retain the current language, which
recognizes, as a nonsubstantive matter, that if the defendant intends to raise the defense, notice must be given. Thus, the
Committee decided not to make any changes in the current rule regarding the availability of the defense.

Substantive changes have been made in Rule 12.3(aX4) and 12.3(b). As in Rule 12.1, the Committee decided to
include in the restyled rule the requirement that the parties provide the telephone numbers of any witnesses disclosed
under the rule.
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Rule 13. Trial Together of Indictments or Informations Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or The court may order that separate cases be tried
informations or both to be tried together if the offenses, and together as though brought in a single indictment or
the defendants if there is more than one, could have been information if all offenses and all defendants could have
joined in a single indictment or information. The procedure been joined in a single indictment or information.
shall be the same as if the prosecution were under such
single indictment or information.

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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Rule 14. Relief from Prejudicial Joinder Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is (a) Relief. If the joinder of offenses or defendants in an
prejudiced by a joinder of offenses or of defendants in an indictment, an information, or a consolidation for
indictment or information or by such joinder for trial trial appears to prejudice a defendant or the
together, the court may order an election or separate trials of government, the court may order separate trials of
counts, grant a severance of defendants or provide whatever counts, sever the defendants' trials, or provide any
other relief justice requires. In ruling on a motion by a other relief that justice requires.
defendant for severance the court may order the attorney for
the government to deliver to the court for inspection in (b) Defendant's Statements. Before ruling on a
camera aqn statements or confessions made by the defendant's motion to sever, the court may order the
defendarxt3hich the government intends to introduce in attorney for the government to deliver to the court
evidence at the trial. for in camera inspection any defendant's statements

that the government intend a use as evidence.

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

The reference to a defendant's 'confession" in the last sentence of the current rule has been deleted. The
Committee believed that the reference to the "defendant's statements" in the amended rule would fairly embrace any
confessions or admissions by a defendant.

Page -69-



Rule 15. Depositions Rule 15. Depositions

(a) When Taken. Whenever due to exceptional (a) When Taken.
circumstances of the case it is in the interest ofjustice that
the testimony of a prospective witness of a party be taken (1) In General. A party may move that a
and preserved for use at trial, the court may upon motion of prospective witness be deposed in order tosuch party and notice to the parties order that testimony of psrve testimony for trial. The court may
such witness be taken by deposition and that any designated 'dg, nt grant motion d ae icetional
book, paper, document, record, recording, or other material & circumstances in4l'e-eeas~ad in the interesto
not privileged, be produced at the same time and place. If a justice. If the court orders the deposition to be
witness is detained pursuant to section 3 144 of title 18, taken, it may also require the deponent to
United States Code, the court on written motion of the produce at the deposition any designated book,
witness and upon notice to the parties may direct that the paper, document, record, recording, data, or
witness' deposition be taken. After the deposition has been io e material neipmiike ed.
subscribed the court may discharge the witness.

(2) Detained Material Wtness. A witness who is
-d ( tdetained under 18 U.S.C. § 3144 may request

to be deposed by filing a written motion and
giving notice to the parties. The court may
then order that the deposition be taken and
may discharge the witness after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a (b) Notice.
deposition is to be taken shall give to every party reasonable
written notice of the time and place for taking the deposition. (1) In General. A party seeking to take a
The notice shall state the name and address of each person to deposition must give every other party
be examined. On motion of a party upon whom the notice is reasonable written notice of the deposition's
served, the court for cause shown may extend or shorten the date and location. The notice must state the
time or change the place for taking the deposition. name and address of each deponent. If

requested by a v receiving the notice, the
co or good caus change the
l / deposihloni`t-eor location.

(2) To the Custodial Officer. A party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the
scheduled date and location.

46- -- 7T AA- A d c.,/%f0 i-p C-0-9 Le U)..s ,V 4 A
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The officer having custody of a defendant shall be notified (c) Defendant's Presence.
of the time and place set for the examination and shall,
unless the defendant waives in writing the right to be (1) Defendant in Custody. The officer who has
present, produce the defendant at the examination and keep custody of the defendant must produce the
the defendant in the presence of the witness during the defendant at the deposition and keep the
examination, unless, after being warned by the court that defendant in the witness's presence during the
disruptive conduct will cause the defendant's removal from examination, unless the defendant:
the place of the taking of the deposition, the defendant
persists in conduct which is such as to justify exclusion from (A) waives in writing the right to be present;
that place. A defendant not in custody shall have the right to or
be present at the examination upon request subject to such
terms as may be fixed by the court, but a failure, absent good (B) persists in disruptive conduct justifying
cause shown, to appear after notice and tender of expenses in exclusion aft% the court ho
accordance with subdivision (c) of this rule shall constitute a 6 , defendant that disruptive conduct will
waiver of that right and of any objection to the taking and er1A K| result in the defendant's exclusion.
use of the deposition based upon that right.

(2) Defendant Not in Custody. A defendant who
is not in custody has the right upon request to
be present at the deposition, subject to any
conditions imposed by the court. If the
government tenders the defendant's expenses
as provided in Rule 15(d) but the defendant
still fails to appear, the defendant - absent
good cause - waives both the right to appear
and any objection to the taking and use of the
deposition based on that right.

(c) Payment of Expenses. Whenever a deposition is taken (d) Expenses. If the deposition was requested by the
at the instance of the government, or whenever a deposition gjov~enmen the court may - or if the defendant is
is taken at the instance of a defendant who is unable to bear ' unable to bear the deposition expenses i court>,
the expenses of the taking of the deposition, the court may must - order the government to pay:
direct that the expense of travel and subsistence of the -

defendant and the defendant's attorney for attendance at the (1) any reasonable travel and subsistence expenses
examination and the cost of the transcript of the deposition of the defendant and the defendant's attorney
shall be paid by the government to attend the deposition, and

(2) the desitien ripfcotS/StAoese
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(d) How Taken. Subject to such additional conditions as (e) ik. Unless these rules or a court order provides
the court shall provide, a deposition shall belken and foilea , ise, a deposition -m~-thfled
in the manner provided in civil actions except as otherwise / TV in the same manner as a deposition in a civil
provided in these rules, provided that (1) in no event shall a ( action, except that:
deposition be taken of a party defendant without that -±RkAA( &mz

defendant's consent, and (2) the scope and manner of (1) A defendant may not be deposed without that
examination and cross-examination shall be such as would defendant's consent.
be allowed in the trial itself. The government shall make
available to the defendant or the defendant's counsel for (2) The scope and manner of the deposition
examination and use at the taking of the deposition any examination and cross-examination must be
statement of the witness being deposed which is in the the same as would be allowed during trial.
possession of the government and to which the defendant
would be entitled at the trial. (3) The government must provide to the defendant

or the defendant's attorney, for use at the
deposition, any statement of the deponent in
the government's possession to which the
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of a (I) Use as Evidence. A party may use all or part of a
deposition, so far as otherwise admissible under the rules of - deposition as provided by the Federal Rules of
evidence, may be used as substantive evidence if the witness Evidence.
is unavailable, as unavailability is defined in Rule 804(a) of
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness' deposition. Any deposition may also be used by any
party for the purpose of contradicting or impeaching the
testimony of the deponent as a witness. If only a part of a
deposition is offered in evidence by a party, an adverse party
may require the offering of all of it which is relevant to the
part offered and any party may offer other parts.

(f) Objections to Deposition Testimony. Objections to (g) Objections. A party objecting to deposition
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition.
taking of the deposition. , 4ditYt

(g) Deposition by Agreement Not Precluded. Nothing in (h) Agreed-DeposiiPermitted. The parties may
this rule shall preclude the taking of a deposition, orally or by agreement take and use a deposition with the
upon written questions, or the use of a deposition, by court's consent.
agreement of the parties with the consent of the court.

COMMTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

In Rule 15(a), the list of materials to be produced has been amended to include the expansive term "data" to reflect
the fact that in an increasingly technological culture, the information may exist in a format not already covered by the
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more conventional list, such as a book or document.

The last portion of current Rule 15(b), dealing with the defendant's presence at a deposition, has been moved to

amended Rule 15(c).

Rule 15(d), which addresses the payment of expenses incurred by the defendant and the defendant's attorney, has

been changed. Under the current rule, if the government requests the deposition, or if the defendant requests the

deposition and is unable to pay for it, the court may direct the government to pay for travel and subsistence expenses for

both the defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the

transcript. Under the amended rule, if the government requested the deposition, the court must require the government

to pay reasonable subsistence and travel expenses and the cost of the deposition transcript. If the defendant is unable to

pay the deposition expenses, the court must order the government to pay reasonable subsistence and travel expenses and

the deposition transcript costs -regardless ofwho requested the deposition. Although the current rule places no apparent

limits on the amount offunds that should be reimbursed, the Committee believed that insertion of the word "reasonable"

was consistent with current practice.

Rule 1 5(f) has been revised to more clearly reflect that the admissibility of any deposition taken under the rule is

governed not by the rule itself, but instead by the Federal Rules of Evidence.
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Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure.

(1) Information Subject to Disclosure.
(A) Statement of Defendant. Upon request of a (1) Information Subject to Disclosure.

defendant the government must disclose to the

defendant and make available for inspection, copying, (A) Defendant's Oral Statement. Upon

or photographing: any relevant written or recorded request, the government must disclose to

statements made by the defendant, or copies thereof, the defendant the substance of any

within the possession, custody, or control of the relevant oral statement made by the

government, the existence of which is known, or by the defendant, before or after arrest, in

exercise of due diligence may become known, to the response to interrogation by a person the

attorney for the government; that portion of any defendant, knew was a government agent

written record containing the substance of any relevant if the government intends to use the

oral statement made by the defendant whether before statement at trial.

or after arrest in response to interrogation by any

person then known to the defendant to be a (B) Defendant's Written or Recorded

government agent; and recorded testimony of the Statement. Upon request, the

defendant before a grand jury which relates to the government must disclose to the

offense charged. The government must also disclose to defendant, and make available for

the defendant the substance of any other relevant oral inspection, copying, or photographing,

statement made by the defendant whether before or all of the following:

after arrest in response to interrogation by any person

then known by the defendant to be a government agent (i) any relevant written or recorded

if the government intends to use that statement at trial. statement by the defendant if.

Upon request of a defendant which is an organization (

such as. a corporation, partnership, association, or labor (4,1t-h (a) the statement is within the

union, the government must disclose to the defendant A) ' I / government's possession,

any of the foregoing statements made by a person who -oN'C -to custody, or control; and

the government contends (1) was, at the time of <1

making the statement, so situated as a director, officer, 5 ' (b) the attorney for the

employee or agent as to have been able legally to bind .- /w A, government knows-or

the defendant in respect to the subject of the statement, fs4A k- through due diligence could

or (2) was, at the time of the offense, personally I know - that the statement

involved in the alleged conduct constituting the offense V6 t) exists;

and so situated as a director, officer, employee, or O /A

agent as to have been able legally to bind the defendant (ii) the portion of any written record

in respect to that alleged conduct in which the person containing the substance of ant

was involved. 
relevant oral statement made be
or after arrest if the defendant made
the statement in response to
interrogation by a person the
defendant knew was a government
agent; and

(iii) the defendant's recorded testimony
before a grand jury relating to the
charged offense.
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(C) Organizational Defendant. Upon
equest, if the defendant is an

organization, the government must
disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if
the government contends that the person

0__ _ _ _ __ m a k in g th e sta te m e n t:

(i) was legally able to bind the
defendant regarding the subject of
the statement because of that1' person's position as the defendant's
director, officer, employee, or
agent; or

(ii) was personally involved in the
alleged conduct constituting the
offense and was legally able to bind
the defendant regarding that
conduct because of that person's
position as the defendant's director,
officer, employee, or agent

(B) Defendant's Prior Record. Upon request of the (D) Defendant's Prior Record. Upondefendant, the government shall furnish to the quest, the government must furnish the
defendant such copy of the defendant's prior criminal defendant with a copy of the defendant's
record, if any, as is within the possession, custody, or prior criminal record that is within thecontrol of the government, the existence of which is government's possession, custody, orknown, or by the exercise of due diligence may control if the attorney for thebecome known, to the attorney for the government government knows - or through due

diligence could know - that the record
exists.

(C) Documents and Tangible Objects. Upon request (E) Documents and Objects. Upon theof the defendant the government shall permit the is request, the government
defendant to inspect and copy or photograph books, must penit the defendant to inspect and
papers, documents, photographs, tangible objects, /. copy, ootographooks, papers, Jbuildings or places, or copies or portions thereof, documents, data, photographs, tangible
which are within the possession, custody or control of objects, buildings or places, or copies orthe government, and which are material to the portions of any of these items, if the itempreparation of the defendant's defense or are intended is within the government's possession,
for use by the government as evidence in chief at the custody, or control, and:
trial, or were obtained from or belong to the defendant.

(i) the item is material to the
+gM prepLion at the defense;

(ii) the government intends to use the
item in its case-in-chief at trial; or

(iii) the item was obtained from or
belongs to the defendant.
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(D) Reports of Examinations and Tests. Upon (F) Reports of Examinations and Tests.request of a defendant the government shall permit the Upon request, the government mustdefendant to inspect and copy or photograph any permit a defendant to inspect and copy,results or reports of physical or mental examinations, or photograph the results or reports ofand of scientific tests or experiments, or copies thereof, any physical or mental examination andwhich are within the possession, custody, or control of of any scientific test or experiment if:the government, the existence of which is known, or by
the exercise of due diligence may become known, to (i) the item is within the government'sthe attorney for the government, and which are possession, custody, or control;
material to the preparation of the defense or are
intended for use by the government as evidence in (ii) the attorney for the governmentchief at the trial. knows - or through due diligence

could know - that the item exists;
and

(iii) the item is material to the
l , -pmpiueian af the defense or the

government intends to use the item
l __________________________________________________ in its case-in-chief at trial.

(E) Expert Witnesses. At the defendant's request, the (G) Expert Testimony. Upon request, thegovernment shall disclose to the defendant a written government must give the efendant asummary of testimony that the government intends to written summary of any testimony theuse under Rules 702, 703, or 705 of the Federal Rules government intends to use in its case-in-of Evidence during its case in chief at trial. If the chief at trial under Federal Rules ofgovernment requests discovery under subdivision Evidence 702, 703, or 705. The
(bXl)(C)(ii) of this rule and the defendant complies, summary must describe the witness'sthe government shall, at the defendant's request, opinions, the bases and reasons for thosedisclose to the defendant a written summary of opinions, and the witness's
testimony the government intends to use under Rules qualifications.
702, 703, or 705 as evidence at trial on the issue of the
defendant's mental condition. The summary provided
under this subdivision shall describe the witnesses'
opinions, the bases and the reasons for those opinions,
and the witnesses' qualifications.

(2) Information Not Subject to Disclosure. Except as (2) Information Not Subject to Disclosure.provided in paragraphs (A), (B), (D), and (E) of subdivision Except as Rule 16(a)(1) provides otherwise,(aX 1), this rule does not authorize the discovery or this rule does not authorize the discovery orinspection of reports, memoranda, or other internal inspection of reports, memoranda, or othergovernment documents made by the attorney for the internal government documents made by thegovernment or any other government agent investigating or attorney for the government or otherprosecuting the case. Nor does the rule authorize the government agent in connection with tiediscovery or inspection of statements made by government i i or cwitnesses or prospective government witnesses except as does this rule authorize the discovery orprovided in 18 U.S.C. § 3500. inspection of statements made by prospective
/v,'Lsh h government witnesses except as provided in 18

e -- U.S.C. § 3500.
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(3) Grand Jury Transcripts. Except as provided in Rules (3) GrandJury Transcripts. This rule does not
6, 12(i) and 26.2, and subdivision (a)(1)(A) of this rule, these apply to the discovery or inspection of a grand
rules do not relate to discovery or inspection of recorded jury's recorded proceedings, except as
proceedings of a grand jury. provided in Rules 6, 12(h), 16(a)(1), and 26.2.

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant (1) Information Subject to Disclosure.
requests disclosure under subdivision (aX)l)(C) or (D) of this
rule, upon compliance with such request by the government, (A) Documents and Objects. If the defendant
the defendant, on request of the government, shall permit the reg stsdisclosure under Rule
government to inspect and copy or photograph books, g16(a)( 1 XI ;. e government
papers, documents, photographs, tangible objects, or copies (eo rA,,7 complies, then the defendant must
or portions thereof, which are within the possession, permit the government, upon requesto t
custody, or control of the defendant and which the defendant evjy inspect and copy, or photographbooks,I
intends to introduce as evidence in chief at the trial. 7 r'aL, pa ers documentsdata, photographs,

tangibleo~bjects, buildings or places, or
copies or portions of any of these items,

l~ K-oot<5As tw~tJ<?¢ if:

(i) the item is within the defendant's
A14K/< d at possession, custody, or control; and

l t~vV44;£ cube am (ii) the defendant intends to use the
item in the defendant's case-in-

._________________________________________________ chief at trial.
(B) Reports of Examinations and Tests. If the defendant (B) Reports of Examinations and Tests. If
requests disclosure under subdivision (a)(1)(C) or (D) of this the defendant requests disclosure under
rule, upon compliance with such request by the government, Rule 16(a)(1XF), then upon compliance
the defendant, on request of the government, shall permit the and the government's request, the
government to inspect and copy or photograph any results or defendant must permithe government
reports of physical or mental examinations and of scientific to inspect and copy, or photograpl(he-75
tests or experiments made in connection with the particular results or reports of any physical or
case, or copies thereof, within the possession or control of mental examination and of any scientific
the defendant, which the defendant intends to introduce as test or experiment if:
evidence in chief at the trial or which were prepared by a
witness whom the defendant intends to call at the trial when (i) the item is within the defendant's
the results or reports relate to that witness' testimony. possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant's case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates to the
witness's testimony.
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(C) Expert Witnesses. Under the following circumstances, (C) Expert Testimony. If the defendantthe defendant shall, at the government's request, disclose to requests disclosure under Rulethe government a written summary of testimony that the 1 6(a)(1 )(G), then upon compliance anddefendant intends to use under Rules 702, 703, or 705 of the the government's request, the defendantFederal Rules of Evidence as evidence at trial: (i) if the must give the government a writtendefendant requests disclosure under subdivision (a)(lXE) of summary of any testimony the defendantthis rule and the government complies, or (ii) if the intends to use as evidence at trial underdefendant has given notice under Rule 12.2(b) of an intent to Federal Rules of Evidence 702, 703, orpresent expert testimony on the defendant's mental 705. The summary must describe thecondition. This summary shall describe the witnesses' witness's opinions, the bases and reasonsopinions, the bases and reasons for those opinions, and the for these opinions, and the witness'switnesses' qualifications. qualifications.

(2) Information Not Subject To Disclosure. Except as to (2) Information Not Subject to Disclosure.scientific or medical reports, this subdivision does not Except for scientific or medical reports, Ruleauthorize the discovery or inspection of reports, memoranda, 1 6(b)(1) does not authorize discovery oror other internal defense documents made by the defendant, inspection of:or the defendant's attorneys or agents in connection with the
investigation or defense of the case, or of statements made (A) reports, memoranda, or other documentsby the defendant, or by government or defense witnesses, or made by the defendant, or theby prospective government or defense witnesses, to the defendant's attorney or agent, during thedefendant, the defendant's agents or attorneys. case's investigation or defense; or

(B) a statement made to the defendant, or the
defendant's attorney or agent, by:

- (i) the defendant;

(ii) a government or defense witness;

or

(iii) a prospective government or
_ ~~~~~~~~~~defense witness.

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during trial, (c) Continuing Duty to Disclose. A party whoa party discovers additional evidence or material previously discovers additional evidence or material before orrequested or ordered, which is subject to discovery or during trial must promptly disclose its existence toinspection under this rule, such party shall promptly notify the other party or the court, if:the other party or that other party's attorney or the court of
the existence of the additional evidence or material. (1) the evidence or material is subject to discovery

or inspection under this rule; and

(2) the other party previously requested, or thel __________________________________________________ 
court ordered, its production.
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(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a

sufficient showing the court may at any time order that (1) Protective and Modifying Orders. At any timethe discovery or inspection be denied, restricted, or the court may for good cause deny, restrict, ordeferred, or make such other order as is appropriate. defer discovery or inspection, or grant other
Upon motion by a party, the court may permit the party appropriate relief. The court may permit ato make such showing, in whole or in part, in the form party to show good cause by a written
of a written statement to be inspected by the judge statement that the court will inspect ex parte. Ifalone. If the court enters an order granting relief relief is granted, the court must preserve thefollowing such an ex parte showing, the entire text of entire text of the party's statement under seal.the party's statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to complytime during the course of proceedings it is brought to withhold e6, the court may:
the attention of the court that a party has failed to
comply with this rule, the court may order such party (A) order that party to permit the discoveryto permit the discovery or inspection, grant a b or inspection; specify its time, place, andcontinuance, or prohibit the party from introducing manner; and prescribe other just termsevidence not disclosed, or it may enter such other order and conditions;
as it deems just under the circumstances. The court
may specify the time, place and manner of making the (B) grant a continuance;
discovery and inspection and may prescribe such term
and conditions as are just. (C) prohibit that party from introducing the

undisclosed evidence; or

(1$ E AON>L- \0 (D) enter any other order that is just under
lc' V!-S tar-sq how/ t4. the circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1.

COMM[TTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Criminal Rules to make themmore easily understood and to make style and terminology consistent throughout the rules. These changes are intendedto be stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B), and (C). Current Rule 16(aX)1)(B), (C), (D), and(E) have been relettered.

Amended Rule 1 6(b)( 1)(B) includes a change that may be substantive in nature. Rule 1 6(a)(1 )(E) and 1 6(aX I XF)require production of specified information if the government intends to "use" the information "in its case-in-chief attrial." The Committee believed that the language in revised Rule 1 6(b)(I)(B), which deals with a defendant's disclosureof information to the government, should track the similar language in revised Rule 16(a)(1). In Rule 16(b)(1)(B)(ii),the Committee changed the current provision which reads: "the defendant intends to introduce as evidence" to the"defendant intends to use the item . . ." The Committee recognized that this might constitute a substantive change in therule but believed that it was a necessary conforming change with the provisions in Rule 1 6(a)( 1 )(E) and (F), noted supra,regarding use of evidence by the government
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In amended Rule 16(d)(1), the last phrase in the current subdivision - which refers to a possible appeal of thecourt's discovery order - has been deleted. In the Committee's view, no substantive change results from that deletion.The language is unnecessary because the court, regardless of whether there is an appeal, will have maintained the record.

Finally, current Rule 16(e), which addresses the topic of notice of alibi witnesses, has been deleted as beingunnecessarily duplicative of Rule 12.1.
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Rule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A (a) Content A subpoena must state the court's namesubpoena shall be issued by the clerk under the seal of the and the title of the proceeding, include the seal ofcourt. It shall state the name of the court and the title, if any, the court, and command the witness to attend andof the proceeding, and shall command each person to whom testify at the time and place the subpoena specifies.it is directed to attend and give testimony at the time and The clerk must issue a blank subpoena-sig d andplace specified therein. The clerk shall issue a subpoena, sealed - to the party requesting i that part
signed and sealed but otherwise in blank to a party must fill in the blanks before the subpoena is l
requesting it, who shall fill in the blanks before it is served. served.
A subpoena shall be issued by a United States magistrate
judge in a proceeding before that magistrate judge, but it
need not be under the seal of the court.

(b) Defendants Unable to Pay. The court shall order at any (b) Defendant Unable to Pay. Upon a defendant's extime that a subpoena be issued for service on a named parte application, the court must order that awitness upon an ex parte application of a defendant upon a subpoena be issued for a named witness if thesatisfactory showing that the defendant is financially unable defendant shows an inability to pay the witness'sto pay the fees of the witness and that the presence of the fees and the necessity of the witness's presence forwitness is necessary to an adequate defense. If the court an adequate defense. If the court orders a subpoenaorders the subpoena to be issued, the costs incurred by the to be issued, the process costs and witness fees willprocess and the fees of the witness so subpoenaed shall be be paid in the same manner as those paid forpaid in the same manner in which similar costs and fees are witnesses the government subpoenas.
paid in case of a witness subpoenaed in behalf of the
government.

(c) For Production of Documentary Evidence and of (c) Producing Documents and Objects.
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers, documents (1) A subpoena may order the witness to produceor other objects designated therein. The court on motion any books, papers, documents, data, or othermade promptly may quash or modify the subpoena if objects the subpoena designates. The courtcompliance would be unreasonable or oppressive. The court may direct the witness to produce themay direct that books, papers, documents or objects designated items in court before trial or beforedesignated in the subpoena be produced before the court at a they are to be offered in evidence. When thetime prior to the trial or prior to the time when they are to be items arrive, the court may permit the partiesoffered in evidence and may upon their production permit and their attorneys to inspect all or part ofthe books, papers, documents or objects or portions thereof them.
to be inspected by the parties and their attorneys. PCAd./ I Av9 Ae-

(2 ) ~1On motion mai e promptly, the court may
quash or modify the subpoena if complian

_ would be unreasonable or oppressive.

A/~~~~~~~AW

(Ij), (21) , (a) -8 ,)
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(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, eputy marshal, or anydeputy marshal or by any other person who is not a party and nonparty who is at least 18 years old~ay serve awho is not less than 18 years of age. Service of a subpoena subpoena. The server must deliver a copy of theshall be made by delivering a copy thereof to the person subpoena to the witness and must tender to thenamed and by tendering to that person the fee for I day's witness one day's witness-attendance fee and theattendance and the mileage allowed by law. Fees and legal mileage allowance. The server need not tendermileage need not be tendered to the witness upon service of the attendance fee or mileage allowance when thea subpoena issued in behalf of the United States or an officer United States, a federal officer, or a federal agencyor agency thereof. has requested the subpoena.

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring aserved at any place within the United States. witness to attend a hearing or trial may be
served at any place within the United States.(2) Abroad. A subpoena directed to a witness in a

foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in ain the manner and be served as provided in Title 28, foreign country, 28 U.S.C. § 1783 governs theU.S.C., § 1783. Ho subpoena's service.

(f) For Taking Depositions; Place of Examination. (I) Cp-ift. S. (So i tiJ(1) Issuance. An order to take a deposition authorizes Pf 7 6=b.)the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a depositionwhich the deposition is to be taken of subpoenas for authorizes the clerk in the district where thethe persons named or described therein. deposition is to be taken to issue a subpoena
for any witness named or described in the(2) Place. The witness whose deposition is to be taken order.

may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience ofconvenience of the witness and the parties. the witness and the parties, the court may

order - and the subpoena may require - the
witness to appear anywhere the court
designates.

(g) Contempt. Failure by any person without adequate (g) Contempt. The court may hold in contempt aexcuse to obey a subpoena served upon that person may be witness who, without adequate excuse, disobeys adeemed a contempt of the court from which the subpoena subpoena issued by a federal court in that district.issued or of the court for the district in which it issued if it
was issued by a United States magistrate judge.

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No partymade by witnesses or prospective witnesses may not be may subpoena a statement of a witness or of asubpoenaed from the government or the defendant under this prospective witness under this rule. Rule 26.2rule, but shall be subject to production only in accordance governs the. poduitin -of the statement. L-with the provisions of Rule 26.2.
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COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Criminal Rules to make themmore easily understood and to make style and terminology consistent throughout the rules. These changes are intendedto be stylistic only, except as noted below.

A potential substantive change has been made in Rule 17(c)(1); the word "data" has been added to the list of mattersthat may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an increasinglytechnological culture, the information may exist in a format not already covered by the more conventional list, such asa book or document.
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Rule 17.1. Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or information On its own, or on a party's motion, the court maythe court upon motion of any party or upon its own motion hold one or more pretrial conferences to promote a fairmay order one or more conferences to consider such matters and expeditious trial. When a conference ends, the courtas will promote a fair and expeditious trial. At the must prepare and file a memorandum of any mattersconclusion of a conference the court shall prepare and file a agreed to during the conference. The government may notmemorandum of the matters agreed upon. No admissions use any statement made during the conference by themade by the defendant or the defendant's attorney at the defendant or the defendant's attorney unless it is inconference shall be used against the defendant unless the writing an igned by the defendant and the defendant'sadmissions are reduced to writing and signed by the attorney.
defendant and the defendant's attorney. This rule shall not be
invoked in the case of a defendant who is not represented by
counsel.

COMMflTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make themmore easily understood and to make style and terminology consistent throughout the rules. These changes are intendedto be stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not represented bycounsel. It is unclear whether this would bar such a conference when the defendant invokes the constitutional right toself-representation. See Faretta v. California, 422 U.S. 806 (1975). The amended version makes clear that a pretrialconference may be held in these circumstances. Moreover, the Committee believed that pretrial conferences might beparticularly useful in those cases where the defendant is proceeding pro se.
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V. VENUE TITLE V. VENUE

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial
Except as otherwise permitted by statute or by these rules, Unless a statute or these rules permit otherwise, thethe prosecution shall be had in a district in which the offense government must prosecute an offense in a districts4iwas committed. The court shall fix the place of trial within the offense was committed. The court must set thethe district with due regard to the convenience of the ,'place of trial within the district with due regard for thedefendant and the witnesses and the prompt administrati convenience of the defendant and the witnesses, and theofjustice. prompt administration ofjustice.

WA f E- CONM E NOTE

(5£ (e-) (3) (,) 4 off,)
The language of Rule 18 has been amended as part of the general restyling of the Criminal Rules to make themmore easily understood and to make style and terminology consistent throughout the rules. These changes are intendedto be stylistic only.

Rule 19. R idV' M -tŽ , e c Rule 19. p[sin,] j L- L4
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Rule 20. Transfer From the District for Plea and Rule 20. Transfer for Plea and Sentence
Sentence

(a) Indictment or Information Pending. A defendant (a) Consent to Transfer. A prosecution may be
arrested, held, or present in a district other than that in which transferred from the district where the indictment oran indictment or information is pending against that information is pending, or from which a warrant on
defendant may state in writing a wish to plead guilty or nolo a complaint has been issued, to the district where
contendere, to waive trial in the district in which the the defendant is arrested, held, or present, if:
indictment or information is pending, and to consent to
disposition of the case in the district in which that defendant (1) the defendant states in writing a wish to pleadwas arrested, held, or present, subject to the approval of the guilty or nolo contendere and to waive trial inUnited States attorney for each district. Upon receipt of the the district where the indictment, information,
defendant's statement and of the written approval of the or complaint is pending, consents in writing toUnited States attorneys, the clerk of the court in which the the court's disposing of the case in the
indictment or information is pending shall transmit the transferee district, and files the statement inpapers in the proceeding or certified copies thereof to the the transferee district; and
clerk of the court for the district in which the defendant is
arrested, held, or present, and the prosecution shall continue (2) the United States attorneys in both districtsin that district. approve the transfer in writing.

(b) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district
in which a complaint is pending against that defendant may
state in writing a wish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the case in the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney
for each district. Upon filing the written waiver of venue in
the district in which the defendant is present, the prosecution
may proceed as if venue were in such district.

(c) Effect of Not Guilty Plea. If after the proceeding has (c) Effect of a Not Guilty Plea. If the defendant
been transferred pursuant to subdivision (a) or (b) of this pleads not 'i after the case has been transferred
rule the defendant pleads not guilty, the clerk shall return the unde iule 20(a) the clerk must return the papers topapers to the court in which the prosecution was th ou where he prosecution began, and that
commenced, and the proceeding shall be restored to the urt must restore the proceeding to its docket Thedocket of that court. The defendant's statement that the defendant's statement that the defendant wished todefendant wishes to plead guilty or nolo contendere shall not plead guilty or nolo contendere is not, in any civilbe used against that defendant. or criminal proceeding, admissible against the

defendant.

(Ie7/ , ' s L 4 4"t/* Ak
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § 5031) (d) Juveniles.
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined inviolation of a law of the United States not punishable by 18 U.S.C. § 5031, may be proceeded against asdeath or life imprisonment may, after having been advised ajuvenile delinquent in the district where theby counsel and with the approval of the court and the United juvenile is arrested, held, or present, if:States attorney for each district, consent to be proceeded
against as ajuvenile delinquent in the district in which the (A) the alleged offense that occurred in thejuvenile is arrested, held, or present. The consent shall be other district is not punishable by deathgiven in writing before the court but only after the court has or life imprisonment;
apprised the juvenile of the juvenile's rights, including the
right to be returned to the district in which the juvenile is (B) an attorney has advised the juvenile;alleged to have committed the act, and of the consequences
of such consent. (C) the court has informed the juvenile of

the juvenile's rights -including theright to be returned to the district where
the offense allegedly occurred - and the
consequences of waiving those rights;

(D) the juvenile, after receiving the court's
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent
in the transferee district;

(E) the United States attorneys for both
districts approve the transfer in writing;
and

(F) the transferee court approves the
transfer. -

(2) Clerk's Duties. After receiving the-juvenile's
written consent and the required approvals, the
clerk where the indictmen information]lF1
complaint is pending or where the alleged l
offense occurred must send the file, or a

l ;;(b~Y) - certified copy, to the clerk in the transferee
district.

COMUWITEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make themmore easily understood and to make style and terminology consistent throughout the rules. These changes are intendedto be stylistic only, except as noted below.
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New Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new Rule
20(b). The new provision provides that after the court has determined that the provisions in Rule 20(d)(1) have been
completed and the transfer is approved, the file (or certified copy) must be transmitted from the original court to the
transferee court.
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Rule 21. Transfer From the District for Trial Rule 21. Transfer for Trial

(a) For Prejudice in the District. The court upon motion of (a) For Prejudice. Upon the defendant's motion, the
the defendant shall transfer the proceeding as to that court must transfer the proceeding that
defendant to another district whether or not such district is defendant to another district if the court is satisfied
specified in the defendant's motion if the court is satisfied that so great a prejudice against the defendant exists
that there exists in the district where the prosecution is in the transferring district that the defendant cannot
pending so great a prejudice against the defendant that the obtain a fair and impartial trial there.
defendant cannot obtain a fair and impartial trial at any place
fixed by law for holding court in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon the defendant's motion,
parties and witnesses, and in the interest ofjustice, the court the court may transfer the proceeding, or one or
upon motion of the defendant may transfer the proceeding as that defendant to another district
to that defendant or any one or more of the counts thereof to for the convenience of the parties and witnesses and
another district. i4ntheintrerest of justice.

(c) Proceedings on Transfer. When a transfer is ordered (c) iLmda nTFaf~.When the court orders a
the clerk shall transmit to the clerk of the court to which the transfer, the clerk must send to the transferee
proceeding is transferred all papers in the proceeding or district the file or a certified copy ef-tand any bail
duplicates thereof and any bail taken, and the prosecution taken. The prosecution will then continue in the
shall continue in that district. transferee district.

I / \ ~~(d) Time to File a Motion to Transfer. A motion to

k( l'hAAA ,e 2 0(.)6 dX transfer may be made at or before arraignment or at
any other time the court or these rules prescribe

COMMTrTEE NOTE

The language of Rule 21 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

Amended Rule 21 (d) consists of what was formerly Rule 22. The Committee believed that the substance of Rule
22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in Rule 21.
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Rule 22. Time of Motion to Transfer ( Rule 22. Time to File a Motion T

A motion to transfer under these rules may be made at or [Rdspinded.]
before arraignment or at such other time as the court or these L f-•,Zv-c J
rules may prescribe.

COMMiTTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21(d).
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VI. TRIAL TITLE VI. TRIAL

Rule 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

(a) Trial by Jury. Cases required to be tried by jury shall (a) Jury Trial. If the defendant is entitled to ajury
be so tried unless the defendant waives a jury trial in writing trial, the trial must be by jury unless:
with the approval of the court and the consent of the
government. (1) the defendant waives a jury trial in writing;

(2) the government consents; and

(3) the court approves.

(b) Jury of Less Than Twelve. Juries shall be of 12 but at (b) Jury Size.
any time before verdict the parties may stipulate in writing
with the approval of the court that the jury shall consist of (1) In General. A jury consists of 12 persons
any number less than 12 or that a valid verdict may be unless this rule provides otherwise.
returned by a jury of less than 12 should the court find it
necessary to excuse one or more jurors for any just cause (2) Stipidation for a Smaller JAry. At any time
after trial commences. Even absent such stipulation, if the before the verdict, the parties may, with the
court finds it necessary to excuse ajuror for just cause after court's approval, stipulate in writing that:
the jury has retired to consider its verdict, in the discretion of
the court a valid verdict may be returned by the remaining (A) the jury may consist of fewer than 12
11 jurors. persons; or

(B) a jury of fewer than 12 persons may
return a verdict if the court finds it
necessary to excuse ajuror for good
cause after the trial begins.

(3) Court Orderfor a Jury of 11. After the jury
has retired to deliberate, the court may
permit a jury of 11 persons to return a
verdict, even without a stipulation by the
parties, if the court finds good cause to
excuse a juror.

(c) Trial Without a Jury. In a case tried without ajury the (c) Nonjury TriaL In a case tried without ajury, the
court shall make a general finding and shall in addition, on court must find the defendant guilty or not guilty.
request made before the general finding, find the facts If a party requests before the finding of guilty or
specially. Such findings may be oral. If an opinion or not guilty, the court must state its specific
memorandum of decision is filed, it will be sufficient if the findings of fact in open court or in a written
findings of fact appear therein. decision or opinion.

COMM1ITEE NOTE

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

In current Rule 23(b), the term "just cause" has been replaced with the more familiar term "good cause," that
appears in other rules. No change in substance is intended.
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Rule 24. Trial Jurors Rule 24. Trial Jurors

(a) Examination. The court may permit the defendant or (a) Examination.
the defendant's attorney and the attorney for the government
to conduct the examination of prospective jurors or may (1) In General. The court may examine
itself conduct the examination. In the latter event the court prospective jurors or may permit the attorneys
shall permit the defendant or the defendant's attorney and for the parties to do so.
the attorney for the government to supplement the
examination by such further inquiry as it deems proper or (2) Court Examination. If the court examines the
shall itself submit to the prospective jurors such additional jurors, it must permit the attorneys for the
questions by the parties or their attorneys as it deems proper. parties to:

(A) ask further questions that the court
considers proper; or

(B) submit further questions that the court
may ask if it considers them proper.

(b) Peremptory Challenges. If the offense charged is (b) Peremptory Challenges. Each side is entitled to
punishable by death, each side is entitled to 20 peremptory the number of peremptory challenges to prospective
challenges. If the offense charged is punishable by jurors specified below. The court may allow
imprisonment for more than one year, the government is additional peremptory challenges to multiple
entitled to 6 peremptory challenges and the defendant or defendants, and may allow the defendants to
defendants jointly to 10 peremptory challenges. If the exercise those challenges separately or jointly.
offense charged is punishable by imprisonment for not more
than one year or by fine or both, each side is entitled to 3 (1) Capital Case. Each side has 20 peremptory
peremptory challenges. If there is more than one defendant, challenges when the government seeks the
the court may allow the defendants additional peremptory death penalty.
challenges and permit them to be exercised separately or
jointly. (2) Other Felony Case. The government has 6

peremptory challenges and the defendant or
defendants jointly have 10 peremptory
challenges when the defendant is charged with
a crime punishable by imprisonment of more
than one year.

(3) Misdemeanor Case. Each side has 3
peremptory challenges when the defendant is
charged with a crime punishable by fine,
imprisonment of one year or less, or both.
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(c) Alternate Jurors. (c) Alternate Jurors.

(1) In General. The court may empanel no more than (1) In General. The court may impanel up to-6-6 jurors, in addition to the regular jury, to sit as alternate 1L- alternate jurors to replace any jurors who aFejurors. An alternate juror, in the order called, shall replace a (AN,4-rt wiablefto perform or who are disqualified fromjuror who becomes or is found to be unable or disqualified to performing their duties.
perform juror duties. Alternate jurors shall (i) be drawn in
the same manner, (ii) have the same qualifications, (iii) be (2) Procedure.
subject to the same examination and challenges, and (iv)
take the same oath as regular jurors. An alternate juror has (A) Alternate jurors must have the samethe same functions, powers, facilities and privileges as a qualifications and be selected and swornregular juror. / in the same manner as any other juror.

(B) Alternate jurors replace jurors in the(l~ ~ same sequence in which the alternatesl Z I (cC) 25() (1) d were selected. An alternate juror who
l 31 (L ) (2) e (R)} Aougreplaces ajuror has the same authority as
3A. 1 &)(3) (J55 d (4[i (Li3)(V) the other jurors.

(2) Peremptory Challenges. In addition to challenges (3) A nl e-Allernale Jurors. The court mayotherwise provided by law, each side is entitled to I retain alternate jurors after the jury retires toadditional peremptory challenge if 1 or 2 alternate jurors are deliberate. The court must ensure that aempaneled, 2 additional peremptory challenges if 3 or 4 retained alternate does not discuss the casealternate jurors are empaneled, and 3 additional peremptory with anyone until that alternate replaces a jurorchallenges if 5 or 6 alternate jurors are empaneled. The or is discharged. If an alternate replaces aadditional peremptory challenges may be used to remove an juror after deliberations have begun, the courtalternate juror only, and the other peremptory challenges must instruct the jury to begin its deliberationsallowed by these rules may not be used to remove an anew.
alternate juror.

(4) Peremptory Challenges. Each side is entitled(3) Retention ofAlternate Jurors. When the jury to the number of additional peremptoryretires to consider the verdict, the court in its discretion may challenges to prospective alternate jurorsretain the alternate jurors during deliberations. If the court specified belo-, may be used only todecides to retain the alternate jurors, it shall ensure that they remove alternate jurors.
do not discuss the case with any other person unless and
until they replace ajuror during deliberations. If an alternate (A) One or Two Alternates. One additionalreplaces a regular juror after deliberations have begun, the peremptory challenge is permitted whencourt shall instruct the jury to begin its deliberations anew. one or two alternates are impaneled.

Then Acd dt , (B) Three orFourAlternates. Two
additional peremptory challenges are
permitted when three or four alternates
are impaneled.

(C) Five or Six Alternates. Three additional
peremptory challenges are permitted
when five or six alternates are

___________________________________________________ _ -- _impaneled.
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CO ITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

In restyling Rule 24(a), the Committee deleted the language that authorized the defendant to conduct voir dire ofprospective jurors. The Committee believed that the current language was potentially ambiguous and could lead one
incorrectly to conclude that a defendant, represented by counsel, could personally conduct voir dire or additional voir
dire. The Committee believed that the intent of the current provision was to permit a defendant to participate personally
in voir dire only if the defendant was acting pro se. Amended Rule 24(a) refers only to attorneys for the parties, i.e., thedefense counsel and the attorney for the government, with the understanding that if the defendant is not represented by
counsel, the court may still, in its discretion, permit the defendant to participate in voir dire. In summary, the Committee
intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant additional peremptory challenges to thedefendants. If the court does so, the prosecution may request additional challenges in a multi-defendant case, not toexceed the total number available to the defendants jointly. The court, however, is not required to equalize the number
of challenges where additional challenges are granted to the defendant
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Rule 25. Judge; Disability Rule 25. Judge's Disability

(a) During Trial. If by reason of death, sickness or other (a) During Trial. Any judge regularly sitting in or
disability the judge before whom ajury trial has commenced assigned to the court may complete a jury trial if:
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity (1) the judge before whom the trial began cannot
with the record of the trial, may proceed with and finish the proceed because of death, sickness, or other
trial. disability; and

(2) the judge completing the trial certifies
familiarity with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of (b) After a Verdict or Finding of Guilty.
absence, death, sickness or other disability the judge before r 3Ta
whom the defendant has been tried is unable to perform the (1)) After a verdict or finding of guilty, any judge
duties to be performed by the court after a verdict or finding regularly sitting in or assigned to a court may
of guilt, any other judge regularly sitting in or assigned to / complete the court's duties if the judge who
the court may perform those duties; but if that judge is / presided at trial cannot perform those duties
satisfied that a judge who did not preside at the trial cannot because of absence, death, sickness, or other
perform those duties or that it is appropriate for any other disability.
reason, thatjudge may grant a new trial. /riAtfvtNaA NAV*64TEAL-

// --- (2) The successor judge may grant a new trial if
ua- /7(r) satisfied that:

(A) ajudge other than the one who presided
at the trial cannot perform the post-trial
duties; or

(B) a new trial is necessary for some other
reason.

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when a judge determines that no other judge could perform
post-trial duties or when the judge determines that there is some other reason for doing so. The current rule indicates
that those reasons must be "appropriate." The Committee, however, believed that a better term would be "necessary,"
because that term includes notions of manifest necessity. No change in meaning or practice is intended.
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Rule 26. Taking of Testimony Rule 26. Taking Testimony

In all trials the testimony of witnesses shall be taken orally tri imony of witnesses must be
in open court, unless otherwise provided by an Act of taken orally in open court, unless otherwise provided by
Congress, or by these rules, the Federal Rules of Evidence, an Act of Congress or by rules adopted under 28 U.S.C.
or other rules adopted by the Supreme Court. §§ 2072-2077.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 26 is one of those rules. This proposed revision of Rule 26 includes only
style changes. Another version of Rule 26, which includes an amendment that would authorize a court to receive
testimony from a remote location, is being published simultaneously in a separate pamphlet.
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Rule 26.1. Determination of Foreign Law Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of A party intending to raise an issue of foreign law
a foreign country shall give reasonable written notice. The must provide the court and all parties with reasonable
court, in determining foreign law, may consider any relevant written notice. Issues of foreign law are questions of law,
material or source, including testimony, whether or not but in deciding such issues a court may consider any
submitted by a party or admissible under the Federal Rules relevant material or source- including testimony -
of Evidence. The court's determination shall be treated as a without regard to the Federal Rules of Evidence.
ruling on a question of law.

COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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Rule 26.2. Production of Witness Statements Rule 262. Producing a Witness's Statement

(a) Motion for Production. After a witness other than the (a) Motion to Produce. After a witness other than the
defendant has testified on direct examination, the court, on defendant has testified on direct examination, the
motion of a party who did not call the witness, shall order .- court, on motion of a party who did not call the
the attorney for the government or the defendant and the h witness, must order-in attorney for the government
defendant's attorney, as the case may be, to produce, for the or the defendant and the defendant's attorneyl(s theexamination and use of the moving party, any statement of case may>@to produce, for the examination and-
the witness that is in their possession and that relates to the use of the moving party, any statement of the
subject matter concerning which the witness has testified. witness that in possession and that relates to

-jh * o n the subject matter of the -es estimoy
(b) Production of Entire Statement. If the entire contents (b) Producing the Entire Statement If the entire

of the statement relate to the subject matter concerning statement relates to the subject matter of the
which the witness has testified, the court shall order that the witness's testimony, the court must order that the
statement be delivered to the moving party. statement be delivered to the moving party.

(c) Production of Excised Statement. If the other party (c) Producing a Redacted Statement. If the parry who
claims that the statement contains privileged information or called the witness claims that the statement contains
matter that does not relate to the subject matter concerning information that is privileged or does not relate to
which the witness has testified, the court shall order that it the subject matter of the witness's testimony, the
be delivered to the court in camera. Upon inspection, the court must inspect the statement in camera. After
court shall excise the portions of the statement that are excising any privileged or unrelated portions, the
privileged or that do not relate to the subject matter court must order delivery of the redacted statement
concerning which the witness has testified, and shall order to the moving party. If the defendant objects to an
that the statement, with such material excised, be delivered excision, the court must preserve the entire
to the moving party. Any portion of the statement that is statement with the excised portion indicated, under
withheld from the defendant over the defendant's objection seal, as part of the record.
must be preserved by the attorney for the government, and, if
the defendant appeals a conviction, must be made available
to the appellate court for the purpose of determining the
correctness of the decision to excise the portion of the
statement.

(d) Recess for Examination of Statement. Upon delivery (d) Recess to Examine a Statement. The court may
of the statement to the moving party, the court, upon recess the proceedings to allow time for a party to
application of that party, may recess the proceedings so that examine the statement and prepare for its use.
counsel may examine the statement and prepare to use it in
the proceedings.

(e) Sanction for Failure to Produce Statement. If the (e) Sanction for Failure to Produce or Deliver a
other party elects not to comply with an order to deliver a Statement. If the party who called the witness
statement to the moving party, the court shall order that the disobeys an order to produce or deliver a statement,
testimony of the witness be stricken from the record and that the court must strike the witness's testimony from
the trial proceed, or, if it is the attorney for the government V t-he record. If attorney for the government
who elects not to comply, shall declare a mistrial if required 1 - disobeys the order, the court must declare a mistrial
by the interest ofjustice. if justice so requires.
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(1) Definition. As used in this rule, a "statement" of a (f) Definition. As used in this rule, a witness's
witness means: "statement" means:

(1) a written statement made by the witness that is (1) a written statement that the witness makes and
signed or otherwise adopted or approved by the signs, or otherwise adopts or approves;
witness;

(2) a substantially verbatim, contemporaneously
(2) a substantially verbatim recital of an oral statement recorded recital of the witness's oral statement

made by the witness that is recorded that is contained in any recording or any
contemporaneously with the making of the oral transcription of a recording; or
statement and that is contained in a stenographic,
mechanical, electrical, or other recording or a (3) the witness's statement to a grand jury,
transcription thereof; or however taken or recorded, or a transcription

of such a statement.
(3) a statement, however taken or recorded, or a

transcription thereof, made by the witness to a grand
jury.

(g) Scope of Rule. This rule applies at a suppression (g) Scope. This rule applies at trial, at a suppression
hearing conducted under Rule 12, at trial under this rule, and hearing under Rule 12, and to the extent specified in
to the extent specified: the following rules:

(1) in Rule 32(c)(2) at sentencing; (1) Rule 5.1(h) (preliminary hearing);

(2) in Rule 32.1(c) at a hearing to revoke or modify (2) Rule 32(h)(2) (sentencing);
probation or supervised release;

(3) Rule 32.1(e) (hearing to revoke or modify
(3) in Rule 46(i) at a detention hearing-, probation or supervised release);

(4) in Rule 8 of the Rules Governing Proceedings (4) Rule 46(j) (detention hearing); and
under 28 U.S.C. § 2255; and

(5) Rule 8 of the Rules Governing Proceedings
(5) in Rule 5.1 at a preliminary examination. under 28 U.S.C. § 2255.

COMMUZTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

Current Rule 26.2(c) states that if the court withholds a portion of a statement, over the defendant's objection,
"the attorney for the government" must preserve the statement The Committee believed that the better rule would be
for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now speaks in terms of a "redacted"
statement instead of an "excised" statement No change in practice is intended.

Finally, the list of proceedings has been placed in numerical order by rule in Rule 26.2(g).

Page -99-



Rule 26.3. Mistrial Rule 26.3. Mistrial
Before ordering a mistrial, the court shall provide an Before ordering a mistrial, the court must give eachopportunity for the government and for each defendant to defendant and the government an opportunity to commentcomment on the propriety of the order, including whether on the propriety of the order, to state whether that partyeach party consents or objects to a mistrial, and to suggest consents or objects, and to suggest alternatives.any alternatives.

COMMITEE NOTE

The language of Rule 26.3 has been amended as part of the general restyling of the Criminal Rules to make themmore easily understood and to make style and terminology consistent throughout the rules. These changes are intendedto be stylistic only.
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Rule 27. Proof of Official Record Rule 27. Proof of Official Record

An official record or an entry therein or the lack of such a A party may prove an official record, an entry in
record or entry may be proved in the same manner as in civil such a record, or the lack of a record or entry in the same
actions. I manner as in a civil action.

COMMIEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Criminal Rulesto make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection The court may select, appoint, and fix the
and may fix the reasonable compensation of such interpreter. reasonable compensation for an interpreter. The
Such compensation shall be paid out of funds provided by compensation must be paid from funds provided by law
law or by the government, as the court may direct or by the government, as the court may direct.

COMMITTEE NOTE

The language of Rule 28 has been amended as part ofthe general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 29. Motion for Judgment of Acquittal Rule 29. Motion fo (Judgment of Acquittal
(a) Motion Before Submission to Jury. Motions for (a) Before Submission to the Jury. After thedirected verdict are abolished and motions for judgment of government closes its evidence or after the close ofacquittal shall be used in their place. The court on motion of all the evidence, the court on the defendant's

a defendant or of its own motion shall order the entry of motion must enter a judgment of acquittal of anyjudgment of acquittal of one or more offenses charged in the .oj fce-nsee4ci4 which the evidence is insufficient toindictment or information after the evidence on either side is sustain a conviction. The court may on its ownclosed if the evidence is insufficient to sustain a conviction consider whether the evidence is insufficient toof such offense or offenses. If the defendant's motion for sustain a conviction. If the court denies a motionjudgment of acquittal at the close of the evidence offered by by MFijudgment of acquittal at the close of thethe government is not granted, the defendant may offer government's evidence, the defendant may offerevidence without having reserved the right. evidence without having reserved the right to do so.

(b) Reservation of Decision on Motion. The court may' (b) Reserving Decision. The court may reservereserve decision on a motion for judgment of acquittal, decision on a motion for judgment of acquittal,proceed with the trial (where the motion is made before the proceed with the trial (where the motion is madeclose of all the evidence), submit the case to the jury and before the close of all the evidence), submit the casedecide the motion either before the jury returns a verdict or othejund decide the motion either before theafter it returns a verdict of guilty or is discharged without jury returns a verdict or after it returns a verdict ofhaving returned a verdict If the court reserves a decision, it guilty or is discharged without having returned amust decide the motion on the basis of the evidence at the verdict If the court reserves decision, it must decidetime the ruling was reserved. the motion on the basis of the evidence at the time
the ruling was reserved.

(c) Motion After Discharge of Jury. If the jury returns a (c) After Jury Verdict or Discharge.
verdict of guilty or is discharged without having returned a -It Kat /I loti
verdict, a motion for judgment of acquittal may be made or (1) InGlim o A defendant may move forrenewed within 7 days after the jury is discharged or within judgment of acquittal, or renew such a motion,such further time as the court may fix during the 7-day within 7 days after a guilty verdict or after theperiod. If a verdict of guilty is returned the court may on court discharges the jury, whichever is later, orsuch motion set aside the verdict and enter judgment of within any other time the court $7es during theacquittal. If no verdict is returned the court may enter 7-day period. _

judgment of acquittal. It shall not be necessary to the making --tA (/2(.)) lof such a motion that a similar motion has been made prior (2) Ruling on,,Motion. If the jury has returned ato the submission of the case to the jury. guilty verdict, the court may set aside the
verdict and enter an acquittal. If the jury has
failed to return a verdict, the court may enter
judgment of acquittal.

(3) No Prior Motion( A defendant is not required
l 4to mobvefo udgnent of acquittal before the

l(a.)A.ov (s)(1$)) S court submits thecasetothejuryasa
prerequisite for making such a motion after

l _______________________________________________ jury discharge.
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(d) Same: Conditional Ruling on Grant of Motion. If a (d) Conditional Ruling on a Motion for a New Trial.motion for judgment of acquittal after verdict of guilty under
this Rule is granted, the court shall also determine whether (1) Motion for a New Trial. If the court enters aany motion for a new trial should be granted if the judgment judgment of acquittal after a guilty verdict, theof acquittal is thereafter vacated or reversed, specifying the court must also conditionally determinegrounds for such determination. If the motion for a new trial whether any motion for a new trial should beis granted conditionally, the order thereon does not affect the granted if the judgment of acquittal is laterfinality of the judgment If the motion for a new trial has vacated or reversed. The court must specify thebeen granted conditionally and the judgment is reversed on reasons for that determination.appeal, the new trial shall proceed unless the appellate court
has otherwise ordered. If such motion has been denied (2) Finality. The court's order conditionallyconditionally, the appellee on appeal may assert error in that granting a motion for a new trial does notdenial, and if the judgment is reversed on appeal, subsequent affect the finality of the judgment of acquittal.proceedings shall be in accordance with the order of the
appellate court. (3) Appeal.

(A) Grant of a Motion for a New Trial. If the
court conditionally grants a motion for a
new tria and an appellate court later
reverses ejudgmentofacquittal,the
trial court must proceed with the newl ( ATE*< S trial unless the appellate court orders

l ARC o >I) otherwise.

(B) Denial of a Motion for a New Trial. If
the court conditionally denies a motion
for a new trial, an appellee may assert
that the denial was erroneous. If the
appellate court later reverses the
judgment of acquittal, the trial court
must proceed as the appellate court
directs.

COMMITEE NOTE

The language of Rule 29 has been amended as part ofthe general restyling ofthe Criminal Rules to make them moreeasily understood and to make style and terminology consistent throughout the rules. These changes are intended to bestylistic only, except as noted below.

In Rule 29(a), the first sentence abolishing "directed verdicts" has been deleted because it is unnecessary. Therule continues to recognize that ajudge may sua sponte enter ajudgment of acquittal.

Rule 29(c)(l) addresses the issue of the timing of a motion for acquittal. The amended rule now includes languagethat the motion must be made within 7 days after a guilty verdict or after the judge discharges the jury, whichever occurslater. That change reflects the fact that in a capital case or in a case involving criminal forfeiture, for example, the jurymay not be discharged until it has completed its sentencing duties. The court may still set another time for the defendantto make or renew the motion, if it does so within the 7-day period.
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Rule 29.1. Closing Argument 29.1. Closing Argument
After the closing of evidence the prosecution shall open the Closing arguments proceed in the following order:argument. The defense shall be permitted to reply. The

prosecution shall then be permitted to reply in rebuttal. (a) the government argues;

(b) the defense argues; and

(c) the government rebuts.

COMMIIEE NOTE

The language of Rule 29.1 has been amended as part of the general restyling of the Criminal Rules to make themmore easily understood and to make style and terminology consistent throughout the rules. These changes are intendedto be stylistic only.
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Rule 30. Instructions Rule 30. Jury Instructions

At the close of the evidence or at such earlier time during (a) In General. Any party may request in writing that
the trial as the court reasonably directs, any party may file the court instruct the jury on the law as specified in
written requests that the court instruct the jury on the law as the request. The request must be made at the close
set forth in the requests. At the same time copies of such of the evidence or at any earlier time during the trial
requests shall be furnished to all parties. The court shall that the court reasonably directs. When the request
inform counsel of its proposed action upon the requests prior is made, the requesting party must furnish a copy to
to their arguments to the jury. The court may instruct the every other party.
jury before or after the arguments are completed or at both
times. No party may assign as error any portion of the charge (b) Ruling on a Request The court must inform the
or omission therefrom unless that party objects thereto parties before closing arguments how it intends to
before the jury retires to consider its verdict, stating rule on the requested instructions.
distinctly the matter to which that party objects and the
grounds of the objection. Opportunity shall be given to make (c) Time for Giving Instructions. The court may
the objection out of the hearing of the jury and, on request of instruct the jury before or after the arguments are
any party, out of the presence of the jury. completed, or at both times.

(d) Objections to Instructions. A party who objects to
any portion of the instructions or to a failure to give
a requested instruction must inform the court of the
specific objection and the grounds for the objection
before the jury retires to deliberate. An opportunity
must be given to object out of the jury's hearing
and, on request, out of the jury's presence.

COMM1T=E NOTE

The language ofRule 30 has been amended as part of the general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted, below.

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve error regarding an instruction
or failure to instruct The rule retains the requirement of a contemporaneous and specific objection (before thejury retires
todeliberate). Asthe Supreme Courtrecognized inJones v. UnitedStates, 527 U.S. 373,388(1999), read literally, current
Rule 30 could be construed to bar any appellate review when in fact a court may conduct a limited review under a plain
error standard. The topic of plain error is not addressed in Rule 30 because it is already covered in Rule 52. No change
in practice is intended by the amendment.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 30 is one of those rules. This proposed revision of Rule 30
includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would
authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is being
published simultaneously in a separate pamphlet.
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Rule 31. Verdict Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be (a) Return. The jury must return its verdict to ajudgereturned by the jury to the judge in open court. in open court. The verdict must be unanimous.
(b) Several Defendants. If there are two or more (b) Partial Verdicts, Mistrial, and Retrial.defendants, the jury at any time during its deliberations may

return a verdict or verdicts with respect to a defendant or (1) Multiple Defendants. If there are multipledefendants as to whom it has agreed; if the jury cannot agree defendants, the jury may return a verdict at anywith respect to all, the defendant or defendants as to whom it time during its deliberations as to anydoes not agree may be tried again. defendant as4e whom it has agreed.

(2) Multiple Counts If the jury cannot agree on
all counts as to any defendant, the jury may

g f ~~~~~~~~~~~~~~~~~return a verdict on those counts arto which it|( 7Y~g; j5 is o ANC; J~tiv .A4>has agreed. 0v

AN a /± A s vL "v . . .1 thf- co (3) Mistrial andRetria If the jury cannot ae
l PA,~ S 4-e..MA . A /?1;.t4 Aq o o on a verdict as to all cou ts the murtm| .euvtS oV W~e on V~a As A4-5looT oNhTh oe coun e

owc W/)j C- -/4LAi A -6 0A - -decla-rea mistriarwt oe cont e> g > t dw . 7/vt Rev ^ g ~ ha s ha Af4kgovernment may retry any deene nt on anyAI/Ž 4 HofLr C1v -Fr CY co- i e k Als- O f counsto which the jury could not agree.
(c) Conviction of Less Offense. The defendant may be (c) Lesser Offense or Attempt. A defendant may befound guilty of an offense necessarily included in the offense found guilty of any of the following:charged or of an attempt to commit either the offense

charged or an offense necessarily included therein if the (1) an offense necessarily included in the offenseattempt is an offense. charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily
included in the offense charged, if the attempt
is an offense in its own right.

(d) Poll of Jury. After a verdict is returned but before the (d) Jury Poll. After a verdict is returned but before thejury is discharged, the court shall, on a party's request, or jury is discharged, the court must on a party'smay on its own motion, poll the jurors individually. If the request, or may on its own, poll the jurorspoll reveals a lack of unanimity, the court may direct the individually. If the poll reveals a lack of unanimity,jury to deliberate further or may declare a mistrial and the court may direct the jury to deliberate further ordischarge the jury. may declare a mistrial and discharge the jury.
(e) Criminal Forfeiture. [Abrogated] 2 (G) Criminal Forfbiturz. [Al 1 uiaIJ]

2 Supreme Court approved amendment in April 2000. The amendments take effect on December 1, 2000, unless Congress takesaction otherwise.
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COMMITTEE NOTE

The language of Rule 31 has been amended as part ofthe general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Rule 3 1(b) has been amended to clarify that a jury may return partial verdicts, either as to multiple defendants or
multiple counts, orboth. See, e.g., UnitedStatesv. Cunningham, 145 F.3d 1385,1388-89 (D.C. Cir. 1998)(partialverdicts
on multiple defendants and counts). No change in practice is intended.
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VII. JUDGMENT TITLE VII. POST-CONVICTION PROCEDURES

Rule 32. Sentence and Judgment Rule 32. Sentencing and Judgment

(f0 Definitions. For purposes of this rule - (a) Definitions The following definitions apply under

(1) "victim" means any individual against whom an

offense has been committed for which a sentence is to (1) "Victim" means an individual against whom

be imposed, but the right of allocution under the defendant committed an offense for which

subdivision (c)(3)(E) may be exercised instead by - the court will impose sentence.

(A) a parent or legal guardian if the victim is (2) "Crime of violence or sexual abuse" means:

below the age of eighteen years or incompetent; or
(A) a crime that involves the use, attempted

(B) one or more family members or relatives use, or threatened use of physical force

designated by the court if the victim is deceased or against another's person or property; or

incapacitated;
(B) a crime under 18 U.S.C. §§ 2241-2248

if such person or persons are present at the or §§ 2251-2257.

sentencing hearing, regardless of whether the
victim is present; and

(2) "crime of violence or sexual abuse" means a crime

that involved the use or attempted or threatened use of
physical force against the person or property of
another, or a crime under chapter 1 09A of title 18,
United States Code.

(a) In General; Time for Sentencing. When a presentence ) Time of Sentencing.
investigation and report are made under subdivision (b)(l),
sentence should be imposed without unnecessary delay (1) In GeneraL The court must impose sentence

following completion of the process prescribed by without unnecessary delay.

subdivision (bX6). The time limits prescribed in subdivision
(bX6) may be either shortened or lengthened for good cause. (2) Changing Time Limnim The court may, for

good cause, change any time limits prescribed
in 2.
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(b) Presentence Investigation and Report. (c) Presentence Investigation.
(1) When Made. The probation officer must make a

presentence investigation and submit a report to the (1) Required Investigation.
court before sentence is imposed unless:

(A) the court finds that the information in the (A) In General. The probation officer must
record enables it to exercise its sentencing conduct a presentence investigation and
authority meaningfully under 18 U.S.C. § 3553; submit a report to the court before it
and imposes sentence unless:
(B) the court explains this finding on the record.

Notwithstanding the preceding sentence, a (i) 18 U.S.C. § 3593(c) or another
presentence investigation and report, or other statute requires otherwise; or
report containing information sufficient for the
court to enter an order of restitution, as the court (ii) the court finds that the information
may direct, shall be required in any case in which in the record enables it to
restitution is required to be ordered. meaningfully exercise its

sentencing authority under 18
U.S.C. § 3553, and the court
explains its finding on the record.

(B) Restitution. If the law requires
restitution, the probation officer must
conduct an investigation and submit a
report that contains sufficient
information for the court to order
restitution.

(2) Presence of Counsel. On request, the defendant's (2) Interviewing the Defendant. The probation
counsel-is entitled to notice and a reasonable officer who interviews a defendant as part of a
opportunity to attend any interview of the defendant by presentence investigation must, on request,
a probation officer in the course of a presentence give the defendant's attorney notice and a
investigation. reasonable opportunity to attend the interview.

(3) Nondisclosure. The report must not be submitted
to the court or its contents disclosed to anyone unless
the defendant has consented in writing, has pleaded
guilty or nolo contendere, or has been found guilty.

Page -1 10-



(4) Contents of the Presentence Report The (d) Presentence Report.
presentence report must contain -

(A) information about the defendant's history (1) Contents of the Report. The presentence report
and characteristics, including any prior criminal must contain the following information:
record, financial condition, and any circumstances
that, because they affect the defendant's behavior, (A) the defendant's history and
may be helpful in imposing sentence or in characteristics, including:
correctional treatment,
(B) the classification of the offense and of the (i) any prior criminal record;

defendant under the categories established by the
Sentencing Commission under 28 U.S.C. § (ii) the defendant's financial condition;
994(a), as the probation officer believes to be and
applicable to the defendant's case; the kinds of
sentence and the sentencing range suggested for (iii) any circumstances affecting the
such a category of offense committed by such a defendant's behavior that may be
category of defendant as set forth in the helpful in imposing sentence or in
guidelines issued by the Sentencing Commission correctional treatment;
under 28 U.S.C. § 994(a)(1); and the probation
officer's explanation of any factors that may (B) the kinds of sentences and the sentencing
suggest a different sentence - within or without range provided by the Sentencing
the applicable guideline - that would be more Commission's guidelines, and the
appropriate, given all the circumstances; probation officer's explanation of any
(C) a reference to any pertinent policy statement factors that may suggest a more
issued by the Sentencing Commission under 28 appropriate sentence within or without
U.S.C. § 994(aX2); an applicable guideline;

(C) a reference to any pertinent Sentencing
Commission policy statement;
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(D) verified information, stated in a (D) verified information, stated in a

nonargumentative style, containing an assessment nonargumentative style, that assesses the

of the financial, social, psychological, and financial, social, psychological, and

medical impact on any individual against whom medical impact on any individual against

the offense has been committed; whom the offense has been committed;

(E) in appropriate cases, information about the
nature and extent of nonprison programs and (E) when appropriate, the nature and extent

resources available for the defendant; of nonprison programs and resources

(F) in appropriate cases, information sufficient available to the defendant;

for the court to enter restitution;
(G) any report and recommendation resulting (F) when the law permits the court to order

from a study ordered by the court under 18 U.S.C. restitution, information sufficient for

§ 3552(b); and such an order,
(H) any other information required by the court.

(G) if the court orders a study under 18
U.S.C. § 3552(b), any resulting report
and recommendation; and

(H) any other information that the court
requires.

(5) Exclusions. The presentence report must exclude: (2) Exclusions. The presentence report must

(A) any diagnostic opinions that, if disclosed, exclude the following:
might seriously disrupt a program of
rehabilitation; (A) any diagnoses that, if disclosed, might

(B) sources of information obtained upon a seriously disrupt a rehabilitation

promise of confidentiality; or program;
(C) any other information that, if disclosed,

might result in harm, physical or otherwise, to the (B) any sources of information obtained

defendant or other persons. upon a promise of confidentiality; and

(C) any other information that, if disclosed,
might result in physical or other harm to
the defendant or others.
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(6) Disclosure and Objections. (e) Disclosing the Report and Recommendation.

(A) Not less than 35 days before the sentencing (1) Time to Disclose. Unless the defendant has

hearing - unless the defendant waives this consented in writing, the probation officer

minimum period - the probation officer must must not submit a presentence report to the

furnish the presentence report to the defendant, court or disclose its contents to anyone until

the defendant's counsel, and the attorney for the the defendant has pleaded guilty or nolo

Government. The court may, by local rule or in contendere, or has been found guilty.

individual cases, direct that the probation officer

not disclose the probation officer's (2) Minimum Required Not ice. The probation

recommendation, if any, on the sentence. officer must give the presentence report to the
defendant, the defendant's attorney, and the
attorney for the government at least 35 days
before sentencing unless the defendant waives
this minimum period.

(3) Sentence Recommendation. By local rule or

by order in a case, the court may direct the
probation officer not to disclose to anyone
other than the court the officer's
recommendation on the sentence.

(B) Within 14 days after receiving the (1) Objecting to the Report.

presentence report, the parties shall communicate
in writing to the probation officer, and to each (1) Time to Object. Within 14 days after

other, any objections to any material information, receiving the presentence report, the parties

sentencing classifications, sentencing guideline must state in writing any objections, including

ranges, and policy statements contained in or objections to material information, sentencing

omitted from the presentence report. After guideline ranges, and policy statements

receiving objections, the probation officer may contained in or omitted from the report.

meet with the defendant, the defendant's attorney,
and the attorney for the Government to discuss (2) Serving Objections. An objecting party must

those objections. The probation officer may also provide a copy of its objections to every other

conduct a further investigation and revise the party and to the probation officer.

presentence report as appropriate.
(3) Action on Objections. After receiving

objections, the probation officer may meet
with the parties to discuss the objections. The

probation officer may then investigate further
and revise the presentence report as
appropriate.

Page -1 13-



(C) Not later than 7 days before the sentencing (g) Submitting the Report. At least 7 days before

hearing, the probation officer must submit the sentencing, the probation officer must submit to the

presentence report to the court, together with an court and to the parties the presentence report and

addendum setting forth any unresolved an addendum containing any unresolved objections,

objections, the grounds for those objections, and the grounds for those objections, and the probation

the probation officer's comments on the officer's comments on them.

objections. At the same time, the probation officer
must furnish the revisions of the presentence
report and the addendum to the defendant, the
defendant's counsel, and the attorney for the
Government.

(D) Except for any unresolved objection under
subdivision (b)(6)(B), the court may, at the
hearing, accept the presentence report as its
findings of fact. For good cause shown, the court
may allow a new objection to be raised at any
time before imposing sentence.
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(c) Sentence. (h) Sentencing.

(1) Sentencing Hearing. At the sentencing hearing,
the court must afford counsel for the defendant and for (1) In General. At sentencing, the court:

the Government an opportunity to comment on the

probation officer's determinations and on other matters (A) must verify that the defendant and the

relating to the appropriate sentence, and must rule on defendant's attorney have read and

any unresolved objections in the presentence report. discussed the presentence report and any

The court may, in its discretion, permit the parties to addendum to the report;

introduce testimony or other evidence on the

objections. For each matter controverted, the court (B) must give the defendant and the

must make either a finding on the allegation or a defendant's attorney a written summary

determination that no finding is necessary because the of- or summarize in camera - any

controverted matter will not be taken into account in, information excluded from the

or will not affect, sentencing. A written record of these presentence report under Rule 32(d)(2)

findings and determinations must be appended to any on which the court will rely in

copy of the presentence report made available to the sentencing, and give them a reasonable

Bureau of Prisons. opportunity to comment on that
information;

(2) Production of Statements at Sentencing

Hearing. Rule 26.2(a)-(d) and (f) applies at a (C) must allow the parties' attorneys to

sentencing hearing under this rule. If a party elects not comment on the probation officer's

to comply with an order under Rule 26.2(a) to deliver a determinations and other matters relating

statement to the movant, the court may not consider to an appropriate sentence; and

the affidavit or testimony of the witness whose

statement is withheld. (D) may, for good cause, allow a party to
make a new objection at any time before
sentence is imposed.

(2) Introducing Evidence; Producing Statements.
The court may permit the parties to introduce
evidence on the objections. If a witness
testifies at sentencing, Rule 26.2(a)-(d) and (f)
aRies If a party a

e---6kRule 26.2a) order to produce a witness's
statement, the court must not consider that
witness's testimony.

Pageo 2-,115
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(3) Imposition of Sentence. Before imposing sentence, the (3) Court Determinations. At sentencing, the

court must: court:
(A) verify that the defendant and the defendant's
counsel have read and discussed the presentence (A) may accept any undisputed portion of

report made available under subdivision the presentence report as a finding of

(b)(6)(A). If the court has received information fact;

excluded from the presentence report under
subdivision (b)(5) the court - in lieu of making (B) must - for any disputed portion of the

that information available - must summarize it in presentence report or other controverted
writing, if the information will be relied on in matter - rule on the dispute or
determining sentence. determine that a ruling is unnecessary

either because the matter will not affect
sentencing, or because the court will not
consider the matter in sentencing; and

(C) must append a copy of the court's
- determinations under this rule to any

copy of the presentence report made
available to the Bureau of Prisons.

The court must also give the defendant and the (4) Opportunity to Speak
defendant's counsel a reasonable opportunity to
comment on that information; (A) By a Party. Before imposing sentence,
(B) afford defendant's counsel an opportunity to the court must:
speak on behalf of the defendant;
(C) address the defendant personally and (i) provide the defendant's attorney an

determine whether the defendant wishes to make opportunity to speak on the
a statement and to present any information in defendant's behalf;
mitigation of the sentence;
(D) afford the attorney for the Government an (ii) address the defendant personally in

opportunity to speak equivalent to that of the order to permit the defendant to
defendant's counsel to speak to the court; speak or present any information to

mitigate the sentence; and

(iii) provide the attorney for the
government an opportunity to speak
equivalent to that of the defendant's
attorney.
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(B) By a Victim. Before imposing sentence,

(E) if sentence is to be imposed for a crime of the court must address any victim of a

violence or sexual abuse, address the victim crime of violence or sexual abuse who is

personally if the victim is present at the present at sentencing anc permit the

sentencing hearing and determine if the victim victim to speak or submit any

wishes to make a statement or present any informationc i g the sentence.

information in relation to the sentence. A bOL4 Whether or not the victim is present, a
victim's right to address the court may
be exercised by the following persons if
present

(i) a parent or legal guardian, if the
victim is younger than 18 years or
is incompetent; or

(ii) one or more family members or
relatives the court designates, if the
victim is deceased or incapacitated.

(4) In Camera Proceedings. The court's summary of (C) In Camera Proceedings. Upon a party's

information under subdivision (cX3)(A) may be in motion the court may hear in camera any

camera. Upon joint motion by the defendant and the statement made under Rule 32(h)(4).

attorney for the Government, the court may hear in
camera the statements - made under subdivision
(c)(3)(B), (C), (D), and (E) - by the defendant, the
defendant's counsel, the victim, or the attorney for the
government.

(5) Notice of Possible Departure from Sentencing
Guidelines. Before the court may depart from

on a ground not
identified as a ground for departure either in

cog)11 the presentence report or in arei
submission b patJhe court must give th

, , . X parties reasonable notice that it is
contemplating such a departure. The notice
must Ithe ground on which
the court is contem Iting a departure.

\ (G A-, E324Jd) ( a

kYe- dod v h-4-f-
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(5) Notification of Right to Appeal. After imposing (i) Defendant's Right to Appeal.

sentence in a case which has gone to trial on a plea of
not guilty, the court must advise the defendant of the (1) Advice of a Right to AppeaL

right to appeal. After imposing sentence in any case,
the court must advise the defendant of any right to (A) Appealing a Conviction. If the defendant

appeal the sentence, and of the right of the person who pleaded not guilty and was convicted,

is unable to pay the cost of an appeal to apply for leave after sentencing the court must advise

to appeal in forma pauperis. If the defendant so the defendant of the right to appeal the

requests, the clerk of the court must immediately conviction.

prepare and file a notice of appeal on behalf of the
defendant. (B) Appealing a Sentence. After sentencing

- regardless of the defendant's plea -
the court must advise the defendant of
any right to appeal the sentence.

(C) Appeal Costs. The court must advise a
1/' defendant whonis-tmnable to pay appeal l

/ - A ><^ dour costs of the right to ask for permission to
C S -M..J6.V appeal in forma pauperis.

t23 ) (2) Clerk's Filing of Notice. If the defendant so
requests, the clerk must immediately prepare
and file a notice of appeal on the defendant's
behalf.

(d) Judgment. () Judgment.

(1) In General. A judgment of conviction must set (1) In General. In the judgment of conviction, the

forth the plea, the verdict or findings, the adjudication, court must set forth the plea, the jury verdict or

and the sentence. If the defendant is found not guilty or the court's findings, the adjudication, and the

for any other reason is entitled to be discharged, sentence. If the defendant is found not guilty

judgment must be entered accordingly. The judgment or is otherwise entitled to be discharged, the

must be signed by the judge and entered by the clerk. court mu so The judge must
sign the judgment, and the clerk must enter it.

(2) Criminal Forfeiture. Forfeiture procedures are
governed by Rule 32.2.3 (2) Criminal Forfeiture. Forfeiture procedures

are governed by Rule 32.2.

AN' C tA K .S E -zo f A cLm ji

3 The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless

Congress takes action otherwise.
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(e) Plea WithdrawaL If a motion to withdraw a plea of
guilty or nolo contendere is made before sentence is
imposed, the court may permit the plea to be withdrawn if
the defendant shows any fair and just reason. At any later
time, a plea may be set aside only on direct appeal or by
motion under 28 U.S.C. § 2255.

COMMHTEE NOTE

The language of Rule 32 [which reflects the amendments transmitted to Congress by the Supreme Court on April

17,2000] has been amended as part of the general restyling of the Criminal Rules to make them more easily understood

andto makestyle andterminologyconsistentthroughouttherules. Thesechanges are intended to be stylistic only, except

as noted below.

The rule has been completely reorganized to make it easier to follow and apply. For example, the definitions in

the rule have been moved to the first sections and the sequencing of the sections generally follows the procedure for

presentencing and sentencing procedures.

Revised Rule 32(a) contains definitions that currently appear in Rule 32(f). One substantive change was made in

Rule 32(a)(2). The Committee expanded the definition of victims of crimes of violence or sexual abuse to include

victims of child pornography under 18 U.S.C. §§ 2251-2257 (child pornography and related offenses). The Committee

considered those victims to be similar to victims of sexual offenses under 18 U.S.C. §§ 2241-2248, who already possess

that right

Under current Rule 32(c)(1), the court is required to "rule on any unresolved objections to the presentence report."

The rule does not specify, however, whether that provision should be read literally to mean every objection that might

have been made to the report or only on those objections that might in some way actually affect the sentence. The

Committee believed that a broad reading of the current rule might place an unreasonable burden on the court without

providing any real benefit to the sentencing process. Revised Rule 32(hX3) narrows the requirement for court findings

to those instances when the objection addresses a "controverted matter." If the objection satisfies that criterion, the court

must either make a finding on the objection or decide that a finding is not required because the matter will not affect

sentencing or that the matter will not be considered at all in sentencing.

Revised Rule 32(h)(4XB) provides forthe right of certain victims to address the court during sentencing. As noted,

supra, revised Rule 32(a)(2) expands the definition of victims in Rule 32(aX2) to include victims of crimes under 18

U.S.C. §§ 2251-57 (child pornography and related offenses). Thus, they too will now be permitted to address the court.

Rule 32(hX4)(C) includes a change concerning who may request an in camera proceeding. Under current Rule

32(cX4), the parties must file ajoint motion for an in camera proceeding to hear the statements by defense counsel, the

defendant,the attorney forthe government, oranyvictim. Under the revised rule, anypartymaymovethatthe courthear

in camera any statement-by a party or a victim-made under revised Rule 32(h)(4).

Rule 32(h)(5) is a new provision that reflects Burns v. United States, 501 U.S. 129, 138-39 (1991). In Burns, the

Court held that before a sentencing court could depart upward on a ground, not previously identified in the presentence

report as a ground for departure, Rule 32 requires the court to give the parties reasonable notice that it is contemplating
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such a ruling and to identify the specific ground for the departure. The Court also indicated that because the procedural
entitlements in Rule 32 apply equally to both parties, it was equally appropriate to frame the issue as whether notice is
required before the sentencing court departs either upward or downward. Id at 135, n.4.

Finally, current Rule 32(e), which addresses the ability of a defendant to withdraw a guilty plea, has been moved
to Rule 1 1(e).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 32 is one of those rules. In revising Rule 32, the Committee decided to
also propose a substantive change that would limit the occasions that the sentencing judge would have to rule on
unresolved objections to the presentence report. That version of Rule 32 is being published simultaneously in a separate
pamphlet.
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Rule 32.1. Revocation or Modification of Probation or Rule 32.1. Revoking or Modifying Probation or

Supervised Release. Supervised Release

(a) Revocation of Probation or Supervised Release. (a) Initial Appearance. Y
(1) Preliminary Hearing. Whenever a person is held ps-a
in custody on the ground that the person has violated a (1)^IH Custody. A person held in custody fork
condition of probation or supervised release, the v4iation-of probation or supervised release

person shall be afforded a prompt hearing before any must be taken without unnecessary delay

judge, or a United States magistrate who has been before a magistrate judge.

given the authority pursuant to 28 U.S.C. § 636 to i A e 6 3 L--t- A - AF£N C ..

conduct such hearings, in order to determine whether (A) If the t is held m custody in the

there is probable cause to hold the person for a district where an aIeged violation

revocation hearing. The person shall be given occurred, the initial appearance must be
in that district.

(A) notice of the preliminary hearing and its i t
purpose and of the alleged violation; (B) If the deceo-d4 is held incustody in a

(B) an opportunity to appear at the hearing and district other than where Ln alleged

present evidence in the person's own behalf; violation occurred, the initial appearance

(C) upon request, the opportunity to question must be in that district, lr in an adjacent

witnesses against the person unless, for good district if the appearanc can occur more

cause, the federal magistrate decides that justice promptly there.
does not require the appearance of the witness;
and (2) Upon a Summons. When aesappears in)
(1) notice of the person's right to be represented response to a summons fa f f-
by counsel. probation or supervised lease, a magistrate

judge must proceed und this rule.

The proceedings shall be recorded stenographically or
by an electronic recording device. If probable cause is (3) Advice. The judge must inform the person of

found to exist, the person shall be held for a revocation the following:
hearing. The person may be released pursuant to Rule
46(c) pending the revocation hearing. If probable cause (A) the alleged violation of probation or

is not found to exist, the proceeding shall be dismissed. supervised release;

(B) the person's right to retain counsel or to
request that counsel be appointed if the
person cannot obtain counsel;

(C) the person's right, if held in custody, to a
preliminary hearing under Rule
32.1(b)(1); and

,4
(D) the person's right not tomake a

statement oe any alleged
violation, and that any statement made
may be used against the person.
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(4) Appearance in the District With Jurisdiction.
If the person is arrested or appears in the
district that has jurisdiction to conduct a
revocation hearing - either originally or by
transfer of jurisdiction - the court must
proceed under Rule 32.1 (b)-(e).

(5) Appearance in a District Lacking
Jurisdiction. If the person is arrested or
appears in a district that does not have
jurisdiction to conduct a revocation hearing,
the magistrate judge must:

(A) if the alleged violation occurred in the
district of arrest, conduct a preliminary
hearing under Rule 32. 1 (b) and either

(i) transfer the person to the district
that has jurisdiction, if the judge
finds probable cause to believe that
a violation occurred; or

(ii) dismiss the proceedings and so
notify the court that has
jurisdiction, if the judge finds no
probable cause to believe that a
violation occurred; or

(B) if the alleged violation did not occur in
the district of arrest, transfer the person
to the district that has jurisdiction if:

(i) the government produces certified
copies of the judgment, warrant,
and warrant application; and

(ii) the judge finds that the person is the
same person named in the warrant.

(6) Release or Detention. The magistrate judge-
may release or detain the person under 18
U.S.C. § 3143(a) pending further proceedings.
The burden of establishing that the person will
not flee or pose a danger to any other person or
to the community rests with the person.

Page -122-



(b) Revocation.

(1) Preliminary Hearing.

(A) In General. If a person is in custody for
violating a condition of probation or
supervised release, a magistrate jud e

J/ 20MbHf in mu conduct a prempt earing to
determine whether there is probable
cause to believe that a violation
occurred. The person may waive the
hearing.

(B) Requirements. The hearing must be
recorded by a court reporter or by a
suitable recording device. The judge
must give the person:

(i) notice of the hearing and its
purpose, the alleged violation ef
_ _--\prrbation or cupr">_d rland
the person's right to retain counsel
or to request that counsel be
appointed if the person cannot
obtain counsel;

(ii) an opportunity to appear at the
hearing and present evidence; and

(iii) upon request, an opportunity to
question an adverse witness, unless
the judge determines that the
interest of justice does not require
the witness to appear.

(C) Referral. If the judge finds probable
cause, the judge must conduct a
revocation hearing. If the judge does not
find probable cause, the judge must
dismiss the proceeding.
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(2) Revocation Hearing. The revocation hearing, (2) Revocation Hearing. Unless waived by the

unless waived by the person, shall be held within person, the court must hold the revocation

a reasonable time in the district of jurisdiction. hearing within a reasonable time in the district

The person shall be given: having jurisdiction. The person is entitled to:

(A) written notice of the alleged violation;
(B) disclosure of the evidence against the person; (A) written notice of the alleged violation;

(C) an opportunity to appear and to present
evidence in the person's own behalf; (B) disclosure of the evidence against the

(D) the opportunity to question adverse person;
witnesses; and 4^

(E) notice of the person's right to be represented (C) an opportunity to appe , present

by counsel. evidence, and questi e witness
unless the court determines that the
interest of justice does not require the
witness to appear, and

(D) notice of the person's right to retain
(AS) (1 ) (<)(tz .) counsel or to request that counsel be

appointed if the person cannot obtain
counsel.

(b) Modification of Probation or Supervised Release. A (c) Modification.

hearing and assistance of counsel are required before the
terms or conditions of probation or supervised release can be (1) In GeneraL Before modifying the conditions

modified, unless the relief to be granted to the person on of probation or supervised release, the court

probation or supervised release upon the person's request or must hold a hearing, at which the person has

on the court's own motion is favorable to the person, and the the right to an attorney.

attorney for the government, after having been given notice
of the proposed relief and a reasonable opportunity to object, (2) Exceptions. A hearing is not required if:

has not objected. An extension of the term of probation or
supervised release is not favorable to the person for the (A) the person waives the hearing; or

purposes of this rule.
(B) the relief sought is favorable to the

person and does not extend the term of
probation or of supervised release; and

(C) the attorney for the government has
received notice of the relief sought, has
had a reasonable opportunity to object,

and has not done so.

(d) Disposition of the Case. The court's disposition o
the case is governed by 18 U.S.C. § 3563 and

§ 3565 (probation) and § 3583 (supervised release).
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(c) Production of Statements. a4 9
(1) In General. Rule 26.2(a)-(d) and (f) applies at any (e) Producin Statement. Rule 26.2(a)-(d) and (f)

hearing under this rule. applies at a hearing under this rule. If a party dees

(2) Sanctions for Failure to Produce Statement. If a a Rule 26.2 order to pro uce af-

party elects not to comply with an order under Rule witness's statement, the court cenniet consider that

26.2(a) to deliver a statement to the moving party, the witness's testimony.

court may not consider the testimony of a witness V '
whose statement is withheld. 6

';64. 2(w-) A r oJan

COMMITEEE NOTE ke-c i," 2 7

The language of Rule 32.1 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.

Rule 32.1 has been completely revised and expanded. The Committee believed that it was important to spell out

more completely in this rule the various procedural steps that must be met when dealing with a revocation or modification

of probation or supervised release. To that end, some language formerly located in Rule 40 has been moved to revised

Rule 32.1. Throughout the rule, the terms "magistrate judge," and "court" (see revised Rule I(b)(Definitions) are used

to reflect that in revocation cases, initial proceedings in both felony and misdemeanor cases will normally be conducted

before a magistrate judge, although a district judge may also conduct them. But the revocation decision must be made

by a district judge if the offense of conviction was a felony. See 18 U.S.C. § 3401 (i) (recognizing that district judge may

designate a magistrate judge to conduct hearing and submit proposed findings of fact and recommendations).

Revised Rule 32.1(aXl)-(4) is new material. Presently, there is no provision in the rules for conducting initial

appearances for defendants charged with violating probation or supervised release-although some districts apply such

procedures. Although the rule labels these proceedings as initial appearances, the Committee believed that it was best

to separate those proceedings from Rule 5 proceedings, because the procedures differ for persons who are charged with

violating conditions of probation or supervised release. The Committee has added a requirement in Rule 32.1(a)(3)(D)

that the person be apprised of the right to remain silent concerning the alleged violation of the terms of probation or

supervised release. Although a question may arise as to whether the person has any residual privilege not to present

incriminating information regarding the offense that originally led to the conviction and terms of probation or supervised

release, the person should have a privilege with regard to the alleged violation leading to the Rule 32.1 proceedings.

Revised Rule 32.1 (a)(5) is derived from current Rule 40(d).

Revised Rule 32.1(a)(6), which is derived from current Rule 32.1(aXl)(D), provides that the defendant bears the

burden of showing that he or she will not flee or pose a danger pending a hearing on the revocation of probation or

supervised release. The Committee believes that the new language is not a substantive change because it makes no

change in practice.

Rule 32.1(b)(IXBXiii) and Rule 32.1(b)(2)(C) address the ability of a releasee to question adverse witnesses at the

preliminary and revocation hearings. Those provisions recognize that the court should apply a balancing test at the
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hearing itself when considering the releasee's asserted right to cross-examine adverse witnesses. The court is to balance

the person's interest in the constitutionally guaranteed right to confrontation against the government's good cause for

denying it. See, e.g., Morrissey v. Brewer, 408 U.S. 471, 489 (1972); United States v. Comito, 177 F.3d 1166 (9th Cir.

1999); UnitedStates v. Walker, 117 F.3d 417 (9th Cir. 1997); UnitedStates v. Zentgraf, 20 F.3d 906 (8th Cir. 1994).

Rule 32.1(c)(2)(A) permits the person to waive a hearing to modify the conditions of probation or supervised

release. Although that language is new to the rule, the Committee believes that it reflects current practice.

The remainder of revised Rule 32.1 is derived from the current Rule 32.1.

Page -126-



Rule 32.2. Criminal Forfeiture Rule 32.2. Criminal Forfeiture

(a) Notice to the Defendant. A court shall not enter a (a) Notice to the Defendant. A court must not enter a

judgment of forfeiture in a criminal proceeding unless the judgment of forfeiture in a criminal proceeding

indictment or information contains notice to the defendant unless the indictment or information contains notice

that the government will seek the forfeiture of property as to the defendant that the government will seek the

part of any sentence in accordance with the applicable forfeiture of property as part of any sentence in

statute. accordance with the applicable statute.

(b) Entry of Preliminary Order of Forfeiture; Post (b) ri reliminary Order of Forfeiture;(q3

Verdict Hearing. (g A r

(1) As soon as practicable after entering a guilty verdict or (1) In GeneraL As soon as racticable after

accepting a plea of guilty or nolo contendere on any count in enterin uity er r accepting a plea o

an indictment or information with regard to which criminal guilty or nolo contendere on any count in an

forfeiture is sought, the court shall determine what property indictment or information which

is subject to forfeiture under the applicable statute. If criminal forfeiture is sought, the court must

forfeiture of specific property is sought, the court shall determine what property is subject to forfeiture

determine whether the government has established the u applicable statute'.?Iforfeiture of

requisite nexus between the property and the offense. If the specific property iAt-si, the court must

government seeks a personal money judgment against the determine whether the government has

defendant, the court shall determine the amount of money established the requisite nexus between the

that the defendant will be ordered to pay. The court's property and the offense. If the government

determination may be based on evidence already in the seeks a personal money judgment agaiche

record, including any written plea agreement or, if the deAenmtnt, the court must determine the

forfeiture is contested, on evidence or information presented amount of money that the defendant will be

by the parties at a hearing after the verdict or finding of ordered to pay. The court's determination may

guilt be based on evidence already in the record,

(2) If the court finds that property is subject to forfeiture, including any written plea agreement or, if the

it shall promptly enter a preliminary order of forfeiture forfeiture is contested, on evidence or

setting forth the amount of any money judgment or directing information presented by the parties at a

the forfeiture of specific property without regard to any third hearing after the verdict or finding of guilt

party's interest in all or part of it Determining whether a
third party has such an interest shall be deferred until any
third party files a claim in an ancillary proceeding under Adz t1-A /F Lt 5L£ ?

Rule 322(c).

(to CAFV d (lp4Ik
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(3) The entry of a preliminary order of forfeiture (2) Preliminary Order. If the court finds that

authorizes the Attorney General (or a designee) to seize the property is subject to forfeiture, it must

specific property subject to forfeiture; to conduct any promptly enter a preliminary order of

discovery the court considers proper in identifying, locating, forfeiture setting forth the amount of any

or disposing of the property; and to commence proceedings money judgment or directing the forfeiture of

that comply with any statutes governing third-party rights. specific property without regard to any third

At sentencing-or at any time before sentencing if the party's interest in all or part of it. Determining

defendant consents-the order of forfeiture becomes final as whether a third party has such an interest must

to the defendant and shall be made a part of the sentence and be deferred until any third party files a claim in

included in the judgment The court may include in the an ancillary proceeding under Rule 32.2(c).

order of forfeiture conditions reasonably necessary to
preserve the property's value pending any appeal.

(3) Seizng Property. The entry of a preliminary
order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the
property; and to commence proceedings that
comply with any statutes governing third-party
rights. At sentencing - or at any time before
sentencing if the defendant consents - the
order of forfeiture becomes final as to the
defendant and must be made a part of the
'sentence ;an included in the judgment. The
court may include in the order of forfeiture
conditions reasonably necessary to preserve
the property's value pending any appeal.

(4) Upon a party's request in a case in which a jury returns (4) Jury Determination Upon a party's request

a verdict of guilty, the jury shall determine whether the in a case in which ajury returns a verdict of

government has established the requisite nexus between the guilty, the jury must determine whether the

property and the offense committed by the defendant. government has established the requisite nexus
between the property and the offense
committed by the defendant.
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(c) Ancillary Proceeding; Final Order of Forfeiture.

(c) Ancillary Proceeding; Final Order of Forfeiture.
(1) If, as prescribed by statute, a third party files a petition (1) In GeneraL If, as prescribed by statute, a third

asserting an interest in the property to be forfeited, the court party files a petition asserting an interest in the

shall conduct an ancillary proceeding but no ancillary property to be forfeited, the court must conduct

proceeding is required to the extent that the forfeiture an ancillary proceeding but no ancillary

consists of a money judgment. e- proceeding is required to the extent that the
forfeiture consists of a money judgment.

(A) In the ancillary proceeding, the court may, on
motion, dismiss the petition for lack of standing, for failure (A) In the ancillary proceeding, the court

to state a claim, or for any other lawful reason. For purposes may, on motion, dismiss the petition for

of the motion, the facts set forth in the petition are assumed lack of standing, for failure to state a

to be true. claim, or for any other lawful reason.

(B) After disposing of any motion filed under Rule For purposes of the motion, the facts set

32.2(c)(1)XA) and before conducting a hearing on the forth in the petition are assumed to be

petition, the court may permit the parties to conduct true.

discovery in accordance with the Federal Rules of Civil
Procedure if the court determines that discovery is necessary (B) After disposing of any motion filed

or desirable to resolve factual issues. When discovery ends, under Rule 32.2(cX)XA) and before

a party may move for summary judgment under Rule 56 of conducting a hearing on the petition, the

the Federal Rules of Civil Procedure. court may permit the parties to conduct
discovery in accordance with the Federal
Rules of Civil Procedure if the court
determines that discovery is necessary or
desirable to resolve factual issues.
When discovery ends, a party may move
for summary judgment under Ru4e-56-of

4he Federal Rule~f Civil Procedurer:-6b
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(2) When the ancillary proceeding ends, the court shall (2) Entering a Final Order. When the ancillary
enter a final order of forfeiture by amending the preliminary proceeding ends, the court must enter a final

order as necessary to account for any third-party rights. If order of forfeiture by amending the

no third party files a timely claim, the preliminary order preliminary order as necessary to account for

becomes the final order of forfeiture, if the court finds that any third-party rights. If no third party files a

the defendant (or any combination of defendants convicted timely petition, the preliminary order becomes
in the case) had an interest in the property that is forfeitable the final order of forfeitu if e court finds
under the applicable statute. The defendant may not object that the defendant (or any combination of
to the entry of the final order of forfeiture on the ground that defendants convicted in the case) had an

the property belongs, in whole or in part, to a codefendant or interest in the property that is forfeitable under

third party, nor may a third party object to the final order on the applicable statute. The defendant may not

the ground that the third party had an interest in the property. object to the entry of the final order e-
(3) If multiple third-party petitions are filed in the same _ orfakur on the ground that the property
case, an order dismissing or granting one petition is not 'v '1) belongs, in whole or in part, to a codefendant
appealable until rulings are made on all petitions, unless the or third p nor may a third party object to

court determines that there is no just reason for delay. te final order on the ground that the third
(4) An ancillary proceeding is not part of sentencing. 2 party had an interest in the property.

(3) Mudtiple Petitions. If multiple third-party
petitions are filed in the same case, an order
dismissing or granting one petition is not
appealable until rulings are made on aIlFA P

" SfF L 4 4<, petitions, unless the court determines that there
is no just reason for delay.

7~- (c) ALEX )= (4) Ancillary Proceedin(An ancillary
proceeding is not part of sentencing. N

(d) Stay Pending Appeal. If a defendant appeals from

(d) Stay Pending Appeal. If a defendant appeals from a ,{idccnictiono order of forfeiture, the court may
conviction or order of forfeiture, the court may stay the order e stay the order of forfeiture on terms appropriate to
of forfeiture on terms appropriate to ensure that the property ensure that the property remains available pending
remains available pending appellate review. A stay does not appellate review. A stay does not delay the
delay the ancillary proceeding or the determination of a third ancillary proceeding or the determination of a third
party's rights or interests. If the court rules in favor of any party's rights or interests. If the court rules in favor
third party while an appeal is pending, the court may amend of any third party while an appeal is pending, the
the order of forfeiture but shall not transfer any property court may amend the order of forfeiture but must
interest to a third party until the decision on appeal becomes not transfer any property interest to a third party
final, unless the defendant consents in writing or on the until the decision on appeal becomes final, unless
record. the defendant consents in writing or on the record.-|

LPag ae t.cvV Cl tiN 0-
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(e) Subsequently Located Property; Substitute (e) Subsequently Located Property; Substitute
Property. Property.

(1) On the government's motion, the court may at
any time enter an order of forfeiture or amend an existing (1) In GeneraL On the government's motion, the
order of forfeiture to include property that: court may at any time enter an order of

(A) is subject to forfeiture under an existing order of forfeiture or amend an existing order of
forfeiture but was located and identified after that order was forfeiture to include property that:
entered; or

(B) is substitute property that qualifies for forfeiture (A) is subject to forfeiture under an existing
under an applicable statute. order of forfeiture but was located and

identified after that order was entered; or

(B) is substitute property that qualifies for
forfeiture under an applicable statute.

(2) If the government shows that the property is subject (2) rcedure. If the government shows that the
to forfeiture under Rule 32.2(e)(1), the court shall: property is subject to forfeiture under Rule

(A) enter an order forfeiting that property, or amend an 32.2(e)(1), the court must:
existing preliminary or final order to include it; and

(B) if a third party files a petition claiming an interest (A) enter an order forfeiting that property, or
in the property, conduct an ancillary proceeding under Rule amend an existing preliminary or final
32.2(c). order to include it, and

(3) There is no right to trial by jury under Rule 32.2(e).
(B) if a third party files a petition claiming

an interest in the property, conduct an
II 5 ancillary proceeding under Rule 32.2(c).

-- ff Y " / (3) Jury TrialLimited There is no right to tal

by-j/ry under Rule 32.2(e). A )

COMMITEE NOTE

e language of Rule 32.2 has been amended as part of the general restyling of the Criminal Rules to make them
more ily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

ACA t-FNA + /$L:

(2-) -7 /,AJ 4d -P4A I A^aI
,4 /Et *7myq ski hat AN ,g1LLs-7 ,'V /A

,4tv IV +,3 y o e- LL Ird , 8 v .(I L 32.2 (c).
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Rule 33. New Trial Rule 33. New Trial

On a defendant's motion, the court may grant a new trial to (a) Defendant's Motion. Upon the defendant's

that defendant if the interests ofjustice so require. If trial motion, the court may vacate any judgment and

was by the court without ajury, the court may- on grant a new trial if the interest ofjustice so requires.

defendant's motion for new trial- vacate the judgment, take If the case was tried without a jury, the court may

additional testimony, and direct the entry of a new judgment. take additional testimony and enter a new judgment.

A motion for a new trial based on newly discovered
evidence may be made only within three years after the (b) Time to File.

verdict or finding of guilty. But if an appeal is pending, the
court may grant the motion only on remand of the case. A (1) Newly Discovered Evidence. A defendant

motion for a new trial based on any other grounds may be must file a motion for a new trial grounded on

made only within 7 days after the verdict or finding of guilty newly discovered evidence within 3 years after

or within such further time as the court may fix during the 7- the verdict or finding of guilty. If an appeal is

day period. pending, the court may not grant a motion for a
new trial until the appellate court remands the
case.

(2) Other Grounds. A defendant must file a
motion for a new trial grounded on any reason

Jvc> t / d, / v47z X~' ~"other than newly discovered evidence within 7

t/ h r * Ca,>T days after the verdict or finding of guilty, or
~~ ~ ~ within such further time'~~the court sets during

"Co A ~.aL (§2 ~ d4
I <<LS~~~n~fbf}#22L 3i/(6).) ~~~~the 7-day period. e

COMMITTEE NOTE

The language of Rule 33 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 34. Arrest of Judgment Rule 34. Arresting Judgment

The court on motion of a defendant shall arrest judgment if (a) In General. Upon the defendant's motion or on its

the indictment or information does not charge an offense or own, the court must arrest judgment if:
if the court was without juIsdiction of the offense charged.
The~ fotion in arrest ofjudgmendshall be made within 7 (1) the indictment or information dees not charge
days after verdict or finding of guilty, or after plea of guilty an offense; or
or nolo contendere, or within such further time as the court
may fix during the 7-day period. (2) the court ot have jurisdiction of the

charged offense.

(b) Time to File. The defendant must move to ct-aside
/ a verdict or finding of guiy within 7 days after a-

t Wed(t4' /J- + .verdict or finding of guilty, or after lea of guilty or
z )~'~ D>, t C^8/bA z 3 3 ( ) nolo contendere, or within such fu er time as the

court Iaa4et during the 7-day period.

COMMf1TEENOTE 6 m0,9p2 33(6J(2).)

The language of Rule 34 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.
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Rule 35. Correction or Reduction of Sentence Rule 35. Correcting or Reducing a Sentence

(a) Correction of Sentence on Remand. The court shall (a) Correcting Clear Error. Within 7 days after

correct a sentence that is determined on appeal under 18 sentencing, the court may correct a sentence that

U.S.C. 3742 to have been imposed in violation of law, to resulted from arithmetical, technical, or other clear

have been imposed as a result of an incorrect application of error.

the sentencing guidelines, or to be unreasonable, upon

remand of the case to the court-

(1) for imposition of a sentence in accord with the

findings of the court of appeals; or

(2) for further sentencing proceedings if, after such

proceedings, the court determines that the original

sentence was incorrect
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(b) Reduction of Sentence for Substantial Assistance. If (b) Reducing a Sentence for Substantial Assistance.

the Government so moves within one year after the sentence

is imposed, the court may reduce a sentence to reflect a (1) In General. Upon the government's motion

defendant's subsequent, substantial assistance in made within one year after sentencing, the

investigating or prosecuting another person in accordance court may reduce a sentence if:

with the guidelines and policy statements issued by the

Sentencing Commission under 28 U.S.C. § 994. The court (A) the defendant, after sentencing, provided

may consider a government motion to reduce a sentence substantial assistance in investigating or

made one year or more after the sentence is imposed if the prosecuting another person; and

defendant's substantial assistance involves information or

evidence not known by the defendant until one year or more (B) reducing the sentence accords with the

after sentence is imposed. In evaluating whether substantial Sentencing Commission's guidelines

assistance has been rendered, the court may consider the and policy statements.

defendant's pre-sentence assistance. In applying this
subdivision, the court may reduce the sentence to a level. (2) Later Motion. The court may consider a

below that established by statute as a minimum sentence. government motion to reduce a sentence made
more than one year after sentencing if the
defendant's substantial assistance involved:

(A) information not known to the defendant
until more than one year after
sentencing; or

(B) information provdoelby the defendant to
the overnment within one year of
sentencing, but did not become
useful to the government until more than
one year after sentencing.

(3) Evaluating Substantial Assistance. In

evaluating whether the defendant has provided
substantial assistance, the court may consider
the defendant's presentence assistance.

(4) Below Statutory MinimunL When acting

under Rule 35(b), the court may reduce the
sentence to a level below the minimum
sentence established by statute.

(c) Correction of Sentence by Sentencing Court. The
court, acting within 7 days after the imposition of sentence,
may correct a sentence that was imposed as the result of
arithmetical, technical, or other clear error.
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COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only, except as noted below.

The Committee deleted current Rule 3 5(a) (Correction on Remand). That rule, which currently addresses the issue
of the district court's actions following a remand on the issue of sentencing, was added by Congress in 1984. P.L. No.
98-473. The rule cross-references 18 U.S.C. § 3742, also enacted in 1984, which provides detailed guidance on the
various options available to the appellate courts in addressing sentencing errors. In reviewing both provisions, the
Committee concluded that Rule 35(a) was no longer needed. First, the statute clearly covers the subject matter, and
second, it is not necessary to address an issue that would be very clear to a district court following a decision by a court
of appeals.

Former Rule 35(c), which addressed the authority of the court to correct certain errors in the sentence, is now
located in Rule 35(a).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 35 is one of those rules. Another version of Rule 35, which includes a
substantive change, is being published simultaneously in a separate pamphlet. That version includes an amendment that
would authorize a court to hear a motion to reduce a sentence, more than one year after sentence was imposed, when the
defendant's substantial assistance involved information known to the defendant within one year after sentencing, but no
motion was filed because the significance or usefulness of the information was not apparent until after the one-year
period had elapsed.
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Rule 36. Clerical Mistakes. Rule 36. Clerical Error

Clerical mistakes in judgments, orders, or other parts of the After giving any notice it considers appropriate, the

record and errors in the record arising from oversight or court may at any time correct a clerical error in a

omission may be corrected by the court at any time and after judgment, order, or other part of the record, or correct an
such notice, if any, as the court orders. error in the record arising from oversight or omission.

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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vAIp .[AbroA

Rule 37. Taking Appeal. [Abrogated 1968.1 Rule 37. [Reserved] l

Rule 38. Stay of Execution Rule 38. Staying a Sentence or a Disability

(a) Stay of Execution. A sentence of death shall be stayed (a) Death Sentence. The court must stay a death

if an appeal is taken from the conviction or sentence. sentence if the defendant appeals the conviction or
sentence.

(b) Imprisonment. A sentence of imprisonment shall be (b) Imprisonment.
stayed if an appeal is taken from the conviction or sentence
and the defendant is released pending disposition of appeal (1) Stay Granted If the defendant is released

pursuant to Rule 9(b) of the Federal Rules of Appellate pending appeal, the court must stay a sentence
Procedure. If not stayed, the court may recommend to the of imprisonment. .

Attorney General that the defendant be retained at, or ; J/-e c- W As hiWLM A

transferred to, a place of confinement near the place of trial (2) Stay Denie 4 If the defendant is not released

or the place where an appeal is to be heard, for a period pending appeal, the court may recommend to

reasonably necessary to permit the defendant to assist in the the Attorney General that the defendant be

preparation of an appeal to the court of appeals. confined near the place of the trial or appeal
for a period reasonably necessary to permit the
defendant to assist in preparing the appeal.

(c) Fine. A sentence to pay a fine or a fine and costs, if an (c) Fine. If the defendant appeals, the district court, or

appeal is taken, may be stayed by the district court or by the the court of appeals under Federal Rule of

court of appeals upon such terms as the court deems proper. Appellate Procedure 8, may stay a sentence to pay a

The court may require the defendant pending appeal to fine or a fine and costs. The court ma y the

deposit the whole or any part of the fine and costs in the sentence on any terms considere proper

registry of the district court, or to give bond for the payment require the defendant to: l

thereof, or to submit to an examination of assets, and it may
make any appropriate order to restrain the defendant from (1) deposit all or part of the fine and costs into the

dissipating such defendant's assets. district court's registry pending appeal;

(3Zav 38 (aL) a2) () post a bond to pay the fine and costs; or

-1-AAL kvcria4 -U1.s t4 (3) submit to an examination concerning the
,ase A/,+ i.oQAA-A1I. I defendant's assets and, if appropriate, order the

defendant to refrain from dissipating assets.

(d) Probation. A sentence of probation may be stayed if an (d) Probation. If the defendant appeals, the court may

appeal from the conviction or sentence is taken. If the stay a sentence of probation. The court must set the

sentence is stayed, the court shall fix the terms of the stay. terms of any stay.
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(e) Notice to Victims and Restitution. 'A sanction (e) Restitution and Notice to Victims.

imposed as part of the sentence pursuant to 18 U.S.C. 3555
or 3556 may, if an appeal of the conviction or sentence is (1) In General. If the defendant appeals, the

taken, be stayed by the district court or by the court of district court, or the court of appeals under

appeals upon such terms as the court finds appropriate. The Federal Rule of Appellate Procedure 8, may

court may issue such orders as may be reasonably necessary stay - on any terms considered appropriate -

to ensure compliance with the sanction upon disposition of any sentence providing for notice under 18

the appeal, including the entering of a restraining order or an U.S.C. § 3555 or restitution under 18 U.S.C.

injunction or requiring a deposit in whole or in part of the § 3556.
monetary amount involved into the registry of the district
court or execution of a performance bond. (2) Ensuring Compliance. The court may issue

any order reasonably necessary to ensure
compliance with a notice or restitution order
after disposition of an appeal, including:

(A) a restraining order,

(B) an injunction;

(C) an order requiring the defendant to
deposit all or part of any monetary
restitution into the district court's
registry; or

(D) an order requiring the defendant to post
a bond.

(f) Disabilities. A civil or employment disability arising (f) Forfeiture. A stay of a forfeiture order is

under a Federal statute by reason of the defendant's governed by Rule 32.2(d).
conviction or sentence may, if an appeal is taken, be stayed
by the district court or by the court of appeals upon such (g) Disability. If the defendant's conviction or sentence

terms as the court finds appropriate. The court may enter a creates a civil or employment disability under

restraining order or an injunction, or take any other action - federal law, the district court, or the court of

that may be reasonably necessary to protect the interest appeals under Federal Rule of Appellate Procedure

represented by the disability pending disposition of the 8, may stay the disability pending appeal on any

appeal. terms considered appropriate. The court may issue
any order reasonably necessary to protect the
interest represented by the disability pending
appeal, including a restraining order or an
injunction.

' The Supreme Court approved amendments in April 2000. The amendments take effect on December 1, 2000, unless

Congress takes action otherwise.
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COMMITEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

The reference to Appellate Rule 9(b) is deleted. The Committee believed that the reference was unnecessary and

its deletion was not intended to be substantive in nature.
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Rule 39. Supervision of Appeal [Abrogated 1968] Rule 39. [Reservedl

IXL SUPPLEMENTARY AND SPECIAL TITLE VHI. SUPPLEMENTARY AND

PROCEEDINGS SPECIAL PROCEEDINGS

Rule 40. Commitment to Another District Rule 40. Arrest for Failing to Appear in Another

l ~~~~~~~~~~~~~~~~ ~~District O ,

(a) Appearance Before Federal Magistrate Judge. If a (a) In General. Kpersor~arrested under a warrant

person is arrested in a district other than that in which the issued in another district for failing to appear - as

offense is alleged to have been committed, that person shall required by the terms of that person's release under

be taken without unnecessary delay before the nearest 18 U.S.C. §§ 3141-3156 orby a subpoena-{must

available federal magistrate judge, in accordance with the be taken without unnecessary delay before a

provisions of Rule 5. Preliminary proceedings concerning magistrate judge in the district of the arrest.

the defendant shall be conducted in accordance with Rules 5

and 5.1, except that if no preliminary examination is held (b) Proceedings. The judge must proceed under Rule

because an indictment has been returned or an information 5(cX2) as applicable.

filed or because the defendant elects to have the preliminary

hearing conducted in the district in which the prosecution is (c) Release or Detention Order. The judge may

pending, the person shall be held to answer upon a finding modify any previous release or detention order

that such person is the person named in the indictment, issued in another district, but must state in writing

information, or warrant. If held to answer, the defendant the reasons for doing so.

shall be held to answer in the district court in which the

prosecution is pending - provided that a warrant is issued in e

that district if the arrest was made without a warrant -upon

production of the warrant or a certified copy thereof. The (
warrant or certified copy may be produced by facsimile 6 I£44If , %V

transmission. ,7 < L . S

(b) Statement by Federal Magistrate Judge. In addition to A44 4 v-kylb,_9

the statements required by Rule 5, the federal magistrate

judge shall inform the defendant of the provisions of Rule

20.

(c) Papers. If a defendant is held or discharged, the papers

in the proceeding and any bail taken shall be transmitted to

the clerk of the district court in which the prosecution is

pending.
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(d) Arrest of Probationer or Supervised Releasee. If a

person is arrested for a violation of probation or supervised

release in a district other than the district having jurisdiction,

such person must be taken without unnecessary delay before

the nearest available federal magistrate judge. The person

may be released under Rule 46(c). The federal magistrate

judge shall:

(1) Proceed under Rule 32.1 ifjurisdiction over the

person is transferred to that district;

(2) Hold a prompt preliminary hearing if the alleged

violation occurred in that district, and either (i) hold

the person to answer in the district court of the district

having jurisdiction or (ii) dismiss the proceedings and

so notify the court; or

(3) Otherwise order the person held to answer in the

district court of the district having jurisdiction upon

production of certified copies of the judgment, the

warrant,sai and the arrat wa r ise warrant, and upon

a finding that the person before the magistrate judge is

lthe person named in the warrant.

(e) Arrest for Failure to Appear. If a person is arrested on

a wan-ant in a district other than that in which the warrant

was issued, and the warrant was issued because of the failure

of the person named therein to appear as required pursuant to

a subpoena or the terms of that person's release, the person

arrested must be taken without unnecessary delay before the

nearest available federal magistrate judge. Upon production

of the warrant or a certified copy thereof and a finding that

the person before the magistrate judge is the person named

in the wan-ant, the federal magistrate judge shall hold the

person to answer in the district in which the wan-ant was

issued.

()Rlaeor Detention. If a person was previously

detained or conditionally released, pursuant to chapter 207

of title 18, United States Code, in another district where a

warrant, information, or indictment issued, the federal

magistrate judge shall take into account the decision

previously made and the reasons set forth therefor, if any,

but will not be bound by that decision. If the federal

magistrate judge amends the release or detention decision or

alters the conditions of release, the magistrate judge shall set

forth the reasons therefor in writing.
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COMMrrrEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.

Rule 40 has been completely revised. The Committee believed that it would be much clearer and more helpful to

locate portions of Rule 40 in Rules 5 (initial appearances), 5.1 (preliminary hearings), and 32.1 (revocation or

modification of probation or supervised release). Accordingly, current Rule 40(a) has been relocated in Rules 5 and 5.1.

Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule 40(c) has been moved to Rule 5(c)(2)(F).

Current Rule 40(d) has been relocated in Rule 32.1(a)(5). Current Rule 40(eXl) is now located in revised Rule

40(a). Current Rule 40(eX2) is now in revised Rule 40(b) and current Rule 40(f) is revised Rule 40(c).
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Rule 41. Search and Seizure Rule 41. Search and Seizure

(a) Authority to Issue Warrant. Upon the request of a (a) Scope and Definitions.

federal law enforcement officer or an attorney for the

government, a search warrant authorized by this rule may be (1) Scope. This rule does not modify any statute

issued (1) by a federal magistrate judge, or a state court of regulating search or seizure, or the issuance

record within the federal district, for a search of property or and execution of a search warrant in special

for a person within the district and (2) by a federal circumstances.

magistrate judge for a search of property or for a person

either within or outside the district if the property or person

is within the district when the warrant is sought but might

move outside the district before the warrant is executed.

(2) Definitions The following definitions apply

under this rule:

(A) "Property" includes documents, books,

papers, any other tangible objects, and

information.

(B) "Daytime" means the hours between

6:00 a.m. and 10:00 p.m. according to

local time.

IN (C) "Federianfrcement officer"

t gX<<K F / Bawl Czl~g~gmeans a government agent (other than

6~~~a >i-ir~~~~~~ ~ ~ ~ an attorney for the government) who is
<Le I engaged in e

pierce Vd~tLS {L~criminal laws and is within any

7THi @6%n Her ( .4.j )category of officers authorized by the

Attorney General to request T V/

rissua~o..Ofa search warrant.
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(b) Authority to Issue a Warrant. At the request of

a federal lainforcement officer or an attorney
for the government:

( HiA 8Rok Schista(1) a magistrate judge having authority in the

/.1o CC7 RAa district- or if none is reasonably available,

a judge of a state court of record in the

A-A' t;9 Jdistrict - may issue a warrant to search for

--------- _and seize a person or property located within

0?' I CDY£/) 1the district; and

c) 2 54R v; U ¢ ,
(2) a magistrate judge may issue a warrant for a

20. S £ £ (t)(1 )person or property outside the district if the

person or property is located within the

district when the warrant is issued but might

OA mov outside the district before the warrant
° / hfr~~~~j? is executed.

(b) Property or Persons Which May be Seized With a (c) Persons or Property Subject to Search or

Warrant A warrant may be issued under this rule to search Seizure. A warrant may be issued for any of the

for and seize any (1) property that constitutes evidence of following:

the commission of a criminal offense; or (2) contraband, the

fruits of the crime, or things otherwise criminally possessed; (1) evidence of Ms a crime;

or (3) property designed or intended for use or which has

been used as the means of committing a criminal offense; or (2) contraband, fruits of crime, or other items

(4) person for whose arrest there is probable cause, or who is illegally possessed;

unlawfully restrained.
(3) property designed for use, intended for use,

or used in committing a crime; or

(4) a person to be arrested or a person who is

unlawfully restrained.
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(c) Issuance and Contents. (d) Obtaining a Warrant.

(1) Warrant Upon Affidavit. A warrant other than a

warrant upon oral testimony under paragraph (2) of this (1) Probable Causes After receiving an affidavit

subdivision shall issue only on an affidavit or affidavits or other information, a magistrate judge or a

sworn to before the federal magistrate judge or state judge judge of a state court of record must issue

and establishing grounds for issuing the warrant If the the warrant if there is probable cause to

federal magistrate judge or state judge is satisfied that the search for and seize a person or property

grounds for the application exist or that there is probable under Rule 41(c).

cause to believe that they exist, that magistrate judge or

state judge shall issue a warrant identifying the property or (2) Requesting a Warrant in the Presence of a

person to be seized and naming or describing the person or Judge.

place to be searched. The finding of probable cause may be

based upon hearsay evidence in whole or in part. Before (A) Warrant on an Affdavit. When a

ruling on a request for a warrant the federal magistrate federal lav9nforcenient officer or an

judge or state judge may require the affiant to appear attorney for the government presents

personally and may examine under oath the affiant and any an affidavit in support of a warrant, the

witnesses the affiant may produce, provided that such judge may require the affiant to appear

proceeding shall be taken down by a court reporter or personally and may examine under

recording equipment and made part of the affidavit. oath the affiant and any witness the
affiant produces.

(B) Warrant on Sworn Testimony. The

judge may wholly or partially dispense

with a written affidavit and base a

warrant on sworn testimony if doing

so is reasonable under the

circumstances.

(C) Recording Testimony. Testimony

taken in support of a warrant must be

recorded by a court reporter or by a

suitable recording device, and the

judge must file the transcript or

recording with the clerk, along with

any affidavit.

The warrant shall be directed to a civil officer of the United

States authorized to enforce or assist in enforcing any law

thereof or to a person so authorized by the President of the

United States.
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It shall command the officer to search, within a specified

period of time not to exceed 10 days, the person or place

named for the property or person specified. The warrant

shall be served in the daytime, unless the issuing authority,

by appropriate provision in the warrant, and for reasonable

cause shown, authorized its execution at times other than

daytime. It shall designate a federal magistrate judge to

whom it shall be returned.

(2) Warrant Upon Oral Testimony. (3) Requesting a Warrant by Telephonic or

(A) General Rule. If the circumstances make it Other Means.

reasonable to dispense, in whole or in part, with a written

affidavit, a Federal magistrate judge may issue a warrant (A) In General. A magistrate judge may

based upon sworn testimony communicated by telephone issue a warrant based on information

or other appropriate means, including facsimile communicated by telephone or other

transmission. 
appropriate means, including facsimile
transmission.

(B) Application. The person who is requesting the

warrant shall prepare a document to be known as a (B) Recording Testimony. Upon learning

duplicate original warrant and shall read such duplicate that an applicant is requesting a

original warrant, verbatim, to the Federal magistrate judge. warrant, a magistrate judge must:

The Federal magistrate judge shall enter, verbatim, what is

so read to such magistrate judge on a document to be (i) place under oath the applicant

known as the original warrant The Federal magistrate and any person on whose

judge may direct that the warrant be modified. testimony the application is
based; and

(ii) make a verbatim record of the
conversation with a suitable
recording device, if available, or

6- C~%ourt reporter, or in writing.
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(C) Issuance. If the Federal magistrate judge is satslefi

that the circumstances are such as to make it reasonable to

dispense with a written affidavit and that the grounds for

the application exist or that there is probable cause to

believe that they exist, the Federal magistrate judge shall

order the issuance of a warrant by directing the person

requesting the warrant to sign the Federal magistrate

judge's name on the duplicate original warrant. The

Federal magistrate judge shall immediately sign the

original warrant and enter on the face of the original

warrant the exact time when the warrant was ordered to be

issued. The finding of probable cause for a warrant upon

pral testimony may be based on the same kind of evidence

as is perscient for a wa orant upon affidavit.

(D) Recording and Certification of Testimony. When by(C) Certihemagisratejugehandafledrwi

caller informs the Federal magistrate judge that the judge must have any recording or

purpose of the call is to request a warrant, the Federal court reporter's notes transcribed,

magistrate judge shall immediately place under oath each certify the transcription's accuracy,

person whose testimony forms a basis of the application and file a copy of the recorband fthe

and each person applying for that warrant. If a voice transcription with the clerk. Any

recording device is available, the Federal magistrate judge written verbatim record must be signe4

shall record by means of such device all of the call after by the magistrate judge and filed with

the caller informs the Federal magistrate judge that the 
w the clerk.

purpose of the call is to request a warrant. Otherwise a

stenographic or longhand verbatim record shall be made. If (D) Suppression Limited Absent a finding

a voice recording device is used or a stenographic record of bad faith, evidence obtained from a

made, the Federal magistrate judge shall have the record warrant issued under Rule 41 (d)(3)(A)

transcribed, shall certify the accuracy of the transcription, is not subject to suppression on the

and shall file a copy of the original record and the ground that issuing the warrant in that

transcription with the court If a longhand verbatim record manner was unreasonable under the

is made, the Federal magistrate judge shall file a signed circumstances.

copy with the court.
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(E) Contents. The contents of a warrant upon oral (e) Issuing the Warrant.

testimony shall be the same as the contents of a warrant

upon affidavit (1) In General. The magistrate judge or a judge
of a state court of record must issue the
warrant to an officer authorized to execute it

,;;5 a deliver a copy to the district clerk.

(2) Contents of the Warrant. The warrant must
identify the person or property to be

( > searcher covelbsone, identify any

< M person or property to be seized, and

9 + C-A I 4 X ct designate the magistrate judge to whom it
must be returned. The warrant must
command the officer to:

(A) execute the warrant within a specified
time no longer than 10 days;

(B) execute the warrant during the
daytime, unless the judge for good
cause expressly authorizes execution

' -~ft~ ',a.~...t at another time; and

(C) return the warrant to the magistrate
judge designated in the warrant.
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(F) Additional Rule for Execution. The person who (3) Warrant by Telephonic or Other Means. If

executes the warrant shall enter the exact time of execution a magistrate judge decides to issue a warrant

on the face of the duplicate original warrant. under Rule 41 (d)(3)(A), the following
additional procedures apply:

(A) Preparing a Proposed Duplicate
Original Warrant. The applicant must
prepare a "proposed duplicate original
warrant" and must read or otherwise
transmit the contents of that document
verbatim to the magistrate judge.

(B) Preparing an Original Warrant. The
magistrate judge must enter the
contents of the proposed duplicate
original warrant into an original
warrant.

(C) Modifications. The magistrate judge
may direct the applicant to modify the
proposed duplicate original warrant. In
that case, the judge must also modify
the original warrant.

(G) Motion to Suppress Precluded. Absent a finding of (D) Signing the Original Warrant and the

bad faith, evidence obtained pursuant to a warrant issued Duplicate Original Warrant. Upon

under this paragraph is not subject to a motion to suppress determining to issue the warrant, the

on the ground that the circumstances were not such as to magistrate judge must immediately

make it reasonable to dispense with a written affidavit, sign the original warrant, enter on its

face the exact time it is issue
and direct the applicant to sign the

judge's name on the duplicate original
warrant.
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(d) Execution and Return with Inventory. The officer (f) Executing and Returning the Warrant.

taking property under the warrant shall give to the person

from whom or from whose premises the property was taken (1) officer executing the

a copy of the warrant and a receipt for the property taken or enter on face r

shall leave the copy and receipt at the place from which the the exact date and time it is executed.

property was taken. /-_Al
(2) Inventory. *n officer executing the warrant

(/1 fmust also prepare and verify an inventory of

. t (°M..~O,'kA vany property seized ana must do so in the

(t) (3) (h)-) presence of:

e otheroffice

~- fB3 the person from whom, or from whose
premises, the property was takenif-

/ <5f6-) [Jieither of these persons is not present,

Ye X 5// at least one other credible person.

(3) Receipt. The officer executing the warrant

cx Eva_ Jv I- / / ~~~~must:

(A) give a copy of the warrant and a
receipt for the property taken to the

person from whom, or from whose

Af 144 2+A~: premises, the property was taken; or

Lel d / e (B) leave a copy of the warrant and receipt

k- L vAd V at the place where the officer took the
property.

The return shall be made promptly and shall be accompanied (4) Return. The officer executing the warrant

by a written inventory of any property taken. The inventory must promptly return it - together with a

shall be made in the presence of the applicant for the warrant copy of the inventory - to the magistrate

and the person from whose possession or premises the judge designated on the warrant. The judge

property was taken, if they are present, or in the presence of must, on request, give a copy of the

at least one credible person other than the applicant for the inventor to the person from whomfr from

warrant or the person from whose possession or premises the hoise premises the property was taken and

property was taken, and shall be verified by the officer. The o to the applicant or the warrant.

federal magistrate judge shall upon request deliver a copy of /
the inventory to the person from whom or from whose (('A4
premises the property was taken and to the applicant for the 46

warrant
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(e) Motion for Return of Property. A person aggrieved by (g) Motion to Return Property. A person aggrieved

an unlawful search and seizure or by the deprivation of by an unlawful search and seizure of property or

lproperty may move the district court for the district in which by the deprivation of property may move for the

the property was seized for the return of the property on the property's return. The motion must be filed in the

ground that such person is entitled to lawful possession of district where the property was seized. The court

the property. The court shall receive evidence on any issue must receive evidence on any factual issue

of fact necessary to the decision of the motion. If the motion necessary to decide the motion. If it grants the

is granted, the property shall be returned to the movant, motion, the court must return the property to the

although reasonable conditions may be imposed to protect movant, but may impose reasonable conditions to

access and use of the property in subsequent proceedings. If protect access to the property and its use in later

a motion for return of property is made or comes on for proceedings.

hearing in the district of trial after an indictment or

information is filed, it shall be treated also as a motion to

suppress under Rule 12.

(f) Motion to Suppress. A motion to suppress evidence (h) Motion to Suppress. A defendant may move to

may be made in the court of the district of trial as provided suppress evidence in the court where the trial will

in Rule 12. 
occur, as Rule 12 provides.

(g) Return of Papers to Clerk. The federal magistrate (i) aorwarding Papers to the Clerk. Me magistrate

judge before whom the wan-ant is returned shall attach to the judge to whom the warrant is returned must attach

act, inconsistent with it, regulatingthe search, 
y seieture andenthey, 

an

swas-at a copy of the return, inventory and all other papers qe , ny

in connection therewith and shall file them with the clerk of all other related papers and must deliver them to

the district court for the district in which the property was the clerk in the district where the property was

seized. 
seized.l

|(h) Scope and Definitions. This rule does not modify any 
;

act, inconsistent with it, regulating search, seizure and the \X l/

issuance and execution of search warrants in circumstances L bb Gl0S o4 Oi
for which special provision is made. 'Me term "property" is al

used in this rule to include documents, books, papers and CR a ,.l

any other tangible objects. The term "daytime" is used in this A :

rule mean hours from 6:00 am. to 10:00 p.m. according to b e 
1

A

local time. The phrase "federal law enforcement officer" is P-bv'Y Y An

used in this rule to mean any government agent, other than IA Vov et,

an attorney for the government as defined in Rule 54(c), who IC M l 0 'A

is engaged in the enforcement of the criminal laws and is AlAp' A d Mh1a,4 wi.-t

within any category of officers authorized by the Attorney

General to request the issuance of a search warrant

its/ ck 7th ,2 L OLffj

1" A OFc of6T VA iN-1C0 1 L 1Aw
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COMMIITEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only. Rule 41 has been completely reorganized to make it easier to read and apply its key provisions.

Current Rule 41 (cX l), which refers to the fact that hearsay evidence may be used to support probable cause, has been

deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law. See Advisory

Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule 4 in 1974. In the

intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee believed

that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence was

misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be considered.

For example, the rule made no reference to considering a defendant's prior criminal record, which clearly may be

considered in deciding whether probable cause exists. See, e.g., Brinegar v. UnitedStates, 33 8 U.S. 160 (1949) (officer's

knowledge of defendant's prior criminal activity). Rather than address that issue, or any other similar issues, the

Committee believed that the matter was best addressed in Rule 11 01(d)(3), Federal Rules of Evidence. That rule

explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,

.. .issuance of warrants for arrest, criminal summonses, and search warrants." The Advisory Committee Note

accompanying that rule recognizes that: "The nature of the proceedings makes application ofthe formal rules of evidence

inappropriate and impracticable." The Committee did not intend to make any substantive changes in practice by deleting

the reference to hearsay evidence.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 41 is one of those rules. Another version of Rule 41, which includes a

substantive change that would permit a judge to issue a warrant for a covert entry for purposes of noncontinuous

observation, is being published simultaneously in a separate pamphlet.
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Rule 42. Criminal Contempt Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal (a) Disposition After Notice. Any person who

contempt except as provided in subdivision (a) of this rule commits criminal contempt may be punished for

shall be prosecuted on notice. The notice shall state the time that contempt after prosecution on notice.

and place of hearing, allowing a reasonable time for the

preparation of the defense, and shall state the essential facts (1) Notice. The court must give the person

constituting the criminal contempt charged and describe it as notice in open court, in an order to show

such. The notice shall be given orally by the judge in open cause, or in an arrest order. The notice must:

court in the presence of the defendant or, on application of

the United States attorney or of an attorney appointed by the (A) state the time and place of the trial;

court for that purpose, by an order to show cause or an order

of arrest. The defendant is entitled to a trial by jury in any (B) allow the defendant a reasonable time

case in which an act of Congress so provides. The defendant to prepare a defense; and

is entitled to admission to bail as provided in these rules. If

the contempt charged involves disrespect to or criticism of a (C) state the essential facts constituting the

judge, that judge is disqualified from presiding at the trial or charged criminal contempt and

hearing except with the defendant's consent Upon a verdict describe it as such.

or finding of guilt the court shall enter an order fixing the

punishment 
(2) Appointing a Prosecutor. The court must

request that the contempt be prosecuted by

an attorney for the government, unless the

interest of justice requires;,$ppointment of %

another attorney. If the government declines

the request, the court must appoint another

attorney to prosecute the contempt.

(3) Trial and Disposition. A person being

prosecuted for criminal contempt is entitled

to a jury trial in any case in which federal

law so provides and must be released or

detained as Rule 46 provides. If the criminal

contempt involves disrespect toward or

criticism of a judge, thatjudge is disqualified

from presiding at the contempt trial or

hearing unless the defendant consents. Upon

a finding or verdict of guilty, the court must

impose the punishment.

(a) Summary Disposition. A criminal contempt may be (b) Summary Disposition. Notwithstanding any

punished summarily if the judge certifies that the judge saw other provision of these rules, the court may

or heard the conduct constituting the contempt and that it summarily punish a person who commits criminal

was committed in the actual presence of the court The order contempt in its presence if the judge saw or heard

of contempt shall recite the facts and shall be signed by the the contemptuous conduct and so certifies. The

judge and entered of record. 
contempt order must recite the facts, be signed by

the judge, and be filed with the clerk.
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COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

The revised rule is intended to more clearly set out the procedures for conducting a criminal contempt proceeding.

The current rule implicitly recognizes that an attorney for the government may be involved in the prosecution of such

cases. Revised Rule 42(a)(2) now explicitly addresses the appointment of a 'prosecutor' and adopts language to reflect

the holding in Young v. UnitedStates ex reL Vuitton, 481 U.S. 787 (1987). In that case the Supreme Court indicatedthat

ordinarily the court should request that an attorney for the government prosecute the contempt; only if that request is

denied, should the court appoint a private prosecutor. The rule envisions that a disinterested counsel should be appointed

to prosecute the contempt.

Finally, Rule 42(b) has been amended to make it clear that a court may summarily punish a person for committing

contempt in the court's presence without regard to whether other rules, such as Rule 32 (sentencing procedures), might

otherwise apply. See, e.g., United States v. Martin-Trigona, 759 F.2d 1017 (2d Cir. 1985).
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X. GENERAL PROVISIONS TITLE IX. GENERAL PROVISIONS

Rule 43. Presence of the Defendant Rule 43. Defendant's Presence

(a) Presence Required. The defendant shall be present at (a) When Required. Unless this rule provides

the arraignment, at the time of the plea, at every stage of the otherwise, the defendant must be present at:

trial including the impaneling of the jury and the return of

the verdict, and at the imposition of sentence, except as (1) the initial appearance, arraignment, and plea;

otherwise provided by this rule. 
A A

(2) every trial stage, including jury impanelment
and the return of the verdict; and

(3) sentencing.

(b) Continued Presence Not Required. The further (b) When Not Required. A defendant need not be

progress of the trial to and including the return of the present under any of the following circumstances:

verdict, and the imposition of sentence, will not be prevented

and the defendant will be considered to have waived the (1) Organizational Defendant. The defendant is

right to be present whenever a defendant, initially present at an organization represented by counsel who

trial, or having pleaded guilty or nolo contendere, is present.

(1) is voluntarily absent after the trial has commenced

(whether or not the defendant has been informed by the (2) Misdemeanor Offense. The offense is

court of the obligation to remain during the trial), punishable by fine or by imprisonment for

(2) in a noncapital case, is voluntarily absent at the not more than one year, or both, and with the

imposition of sentence, or defendant's written consent, the court

(3) after being warned by the court that disruptive permits arraignment, plea, trial, and

conduct will cause the removal of the defendant from the sentencing to occur in the defendant's

courtroom, persists in conduct which is such as to justify absence.

exclusion from the courtroom.
(3) Conference or Hearing on a Legal

Question. The proceeding involves only a

conference or hearing on a question of law.

(4) Sentence Correction. The proceeding
involves the correction or reduction of

sentence under Rule 35 or 18 U.S.C.
§ 3582(c).
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(c) Presence Not Required. A defendant need not be (c) Waiving Continued Presence.

present:
(1) when represented by counsel and the defendant is an (1) In General. A defendant who was initially

organization, as defined in 18 U.S.C. § 18; present at trial, or who had pleaded guilty or

(2) when the offense is punishable by fine or by nolo contendere, waives the right to be

imprisonment for not more than one year or both, and the present under the following circumstances:

court, with the written consent of the defendant, permits

arraignment, plea, trial, and imposition of sentence in the (A) when the defendant is voluntarily

defendant' s absence; 
absent after the trial has begun,

(3) when the proceeding involves only a conference or regardless of whether the court

hearing upon a question of law; or informed the defendant of an

(4) when the proceeding involves a reduction or obligation to remain during trial;

correction of sentence under Rule 35(b) or (c) or 18 U.S.C.

§ 3582(c). 
(B) in a noncapital case, when the

defendant is voluntarily absent during

sentencing; or

(C) when the court warns the defendant
that it will remove the defendant from

the courtroom for disruptive behavior,
but the defendant persists in conduct
that justifies removal from the

[7L W) courtroom.

k' (2) Waiver's Effect. If the defendant waives the

AlL ripaws / ght to be present undert , the trial

(6 ? b y ( c)Cl) may proceed to completion, including the

11 tt,, 1* 3 (-) verdict's return and sentencing, during the

c k Joy ) defendant's absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate

publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result

in significant changes in current practice. Rule 43 is one of those rules. Another version of Rule 43, which recognizes

that the proposed Rules 5 and 10 would authorize video teleconferencing of certain proceedings, is being published

simultaneously in a separate pamphlet
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Rule 44. Right to and Assignment of Counsel Rule 44. Right to and Appointment of Counsel

(a) Right to Assigned Counsel. Every defendant who is (a) Right to Appointed Counsel. A defendant who

unable to obtain counsel shall be entitled to have counsel is unable to obtain eounsel is entitled to have

assigned to represent that defendant at every stage of the counsel appointed to represent the defendant at

proceedings from initial appearance before the federal every stage of the proceeding from initial

magistrate judge or the court through appeal, unless the appearance through appeal, unless the defendant

defendant waives such appointment waives this right.

(b) Assignment Procedure. The procedures for (b) Appointment Procedure. Federal law and local

implementing the right set out in subdivision (a) shall be court rules govern the procedure for

those provided by law and by local rules of court established implementing the right to counsel.

pursuant thereto.

(c) Joint Representation. Whenever two or more (c) Inquiry Into Joint Representation.

defendants have been jointly charged pursuant to Rule 8(b)

or have been joined for trial pursuant to Rule 13, and are (1) Joint Representation. Joint representation

represented by the same retained or assigned counsel or by occurs when:

retained or assigned counsel who are associated in the

practice of law, the court shall promptly inquire with respect (A) two or more defendants have been

to such joint representation and shall personally advise each charged jointly under Rule 8(b) or

defendant of the right to the effective assistance of counsel, have been joined for trial under Rule

including separate representation. Unless it appears that 13; and

there is good cause to believe no conflict of interest is likely

to arise, the court shall take such measures as may be (B) the defendants are represented by the

appropriate to protect each defendant's right to counsel. same counsel, or counsel who are
associated in law practice.

(2) Court's Responsibilities in Cases of Joint

JI Representation. The court must promptly

inquire about the propriety of joint

representation and must personally advise

each defendant of the right to the effective

assistance of counsel, including separate

representation. Unless there is good cause to

believe that no conflict of interest is likely to

arise, the court must take appropriate
measures to protect each defendant's right to

counsel.

COMM_ IITEE NOTE

The language of Rule 44 has been amended as part of the general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

Revised Rule 44 now refers to the "appointment' of counsel, rather than the assignment of counsel; the Committee

believed the former term was more appropriate. See 18 U.S.C. § 3006A. In Rule 44(c), the term "retained or assigned"

has been deleted as being unnecessary, without changing the court's responsibility to conduct an inquiry where joint

representation occurs.
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Rule 45. Time Rule 45. Computing and Extending Time
(a) Computation. In computing any period of time the (a) Computing Time. The following rules apply inday of the act or event from which the designated period of computing any period of time specified in thesetime begins to run shall not be included. The last day of the rules, any local rule, or any court order:period so computed shall be included, unless it is a Saturday,

a Sunday, or a legal holiday, or, when the act to be done is (1) Day of the Event Excluded Exclude the daythe filing of some paper in court, a day on which weather or of the act, event, or default that begins theother conditions have made the office of the clerk of the period.
district court inaccessible, in which event the period runs l
until the end of the next day which is not one of the (2) Exclusion from Brief Periods. Excludeaforementioned days. When a period of time prescribed or intermediate Saturdays, Sundays, and legalallowed is less than 11 days, intermediate Saturdays, holidays when the period is less than 11Sundays and legal holidays shall be excluded in the days.
computation. As used in these rules, "legal holiday"
includes New Year's Day, Birthday of Martin Luther King, (3) Last Day. Include the last day of the periodJr., Washington's Birthday, Memorial Day, Independence . unless it is a Saturday, Sunday, legalDay, Labor Day, Columbus Day, Veterans Day, a holiday, or! day on which weather or otherThanksgiving Day, Christmas Day, and any other day conditions make the clerk's officeappointed as a holiday by the President or the Congress of inaccessible. When the last day is excluded,the United States, or by the state in which the district court is the period runs until the end of the next dayheld. that is not a Saturday, Sunday, legal holiday,

or day when the clerk's office is
inaccessible.

(4) "Legal Holiday" Defined. As used in this
rule, "legal holiday" means:

(A) New Year's Day;

(B) Martin Luther King, Jr.'s Birthday;

(C) Presidents' Day;
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(D) Memorial Day;

(E) Independence Day;

(F) Labor Day;

(G) Columbus Day;

(H) Veterans' Day;

(I) Thanksgiving Day;

(J) Christmas Day; and

(K) any other day declared a holiday by
lthe President, Congress, or the state

where the district court is held.

(b) Enlargement. When an act is required or allowed to (b) Extending Time.
be done at or within a specified time, the court for cause
shown may at any time in its discretion (1) with or without (1) In General. When an act must or may be
motion or notice, order the period enlarged if request done within a specified period, the court on
therefor is made before the expiration of the period its own may extend the time, or for good
originally prescribed or as extended by a previous order or cause may do so on a party's motion made:
(2) upon motion made after the expiration of the specified
period permit the act to be done if the failure to act was the (A) before the originally prescribed or
result of excusable neglect; but the court may not extend the j previously extended time expires; or
time for taking any action under Rules 29, 33, 34 and 35,
except to the extent and under the conditions stated in them. b EC4U (B) after the time expires if the party failed

l to act excusable neglect.

l * (2) Exceptions. The court may not extend the
time to take any action under Rules 29, 33,
34, and 35, except as stated in those rules.

[(c) Unaffected by Expiration of Term.] Rescinded Feb. l
28, 1966, eff. July 1, 1966. l

(d) For Motions; Affidavits. A written motion, other
than one which may be heard exparte, and notice of the
hearing thereof shall be served not later than 5 days before (A /
the time specified for the hearing unless a different period is V ByL D
fixed by rule or order of the court. For cause shown such an " / i i 4J" i
order may be made on exparte application. When a motion
is supported by an affidavit, the affidavit shall be served tP-A ddb'IVA /VF-AT MAT.
with the motion; and opposing affidavits may be served not < \ (
less than I day before the hearing unless the court permits /jLZ J 2
them to be served at a later time.
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(e) Additional Time After Service by MaiL Whenever a (c) Additional Time After Service. When these
party has the right or is required to do an act within a rules permit or require a party to act within a
prescribed period after the service of a notice or other paper specified period after a notice or a paper has been
upon that party and the notice or other paper is served by served on that party, 3 days are added to the
mail, 3 days shall be added to the prescribed period. . d if service occurs in th ner provided

underlek5(b)(2)(B), (C), or (D)
Rule$ of Civi rocedur

COMMMTTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

In Rule 45(a)(4)(C), the term "Presidents' Day" is used instead of "Washington's Birthday' - the term used in the
statute. The former term reflects the prevalent modem usage and was selected to conform the rule to the recently restyled
Federal Rules of Appellate Procedure.

The additional three days provided by Rule 45(c) is extended to the means of service authorized by the new paragraph
(D) added to Rule 5(b) of the Federal Rules of Civil Procedure, including - with the consent of the person served -
service by electronic means. The means of service authorized in civil actions apply to criminal cases under Rule 49 (b).

Rule 45(d), which governs the timing of written motions and affidavits, has been moved to Rule 47.
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Rule 46. Release from Custody Rule 46. Release from Custody; Supervising Detention

(a) Release Prior to Trial. Eligibility for release prior to (a) Before Trial. The provisions of 18 U.S.C.
trial shall be in accordance with 18 U.S.C. §§ 3142 and §§ 3142 and 3144 govern pretrial release.
3144.

(b) Release During Trial. A person released before trial (b) During Trial. A person released before trial
shall continue on release during trial under the same terms continues on release during trial under the same
and conditions as were previously imposed unless the court terms and conditions. But the court may order
determines that other terms and conditions or termination of different terms and conditions or terminate the
release are necessary to assure such person's presence during release if necessary to ensure that the person will
the trial or to assure that such person's conduct will not be present during trial or that the person's
obstruct the orderly and expeditious progress of the trial. conduct will not obstruct the orderly and

expeditious progress of the trial.

(c) Pending Sentence and Notice of Appeal. Eligibility (c) Pending Sentencing or Appeal. The provisions
for release pending sentence or pending notice of appeal or of 18 U.S.C. § 3143 govern release pending
expiration of the time allowed for filing notice of appeal, sentencing or appeal. The burden of establishing
shall be in accordance with 18 U.S.C. § 3143. The burden of that the defendant will not flee or pose a danger to
establishing that the defendant will not flee or pose a danger any other person or to the community rests with
to any other person or to the community rests with the the defendant.
defendant.

(d) Pending Hearing on a Violation of Probation
or Supervised Release. Rule 32.1(a)(6) governs
release pending a hearing on a violation of
probation or supervised release.

(d) Justification of Sureties. Every surety, except a (e) Surety. The court must not approve a bond unless
corporate surety which is approved as provided by law, shall any surety appears to be qualified. Every surety,
justify by affidavit and may be required to describe in the except a legally approved corporate surety, must
affidavit the property by which the surety proposes to justify demonstrate by affidavit that its assets are
and the encumbrances thereon, the number and amount of adequate. The court may require the affidavit to
other bonds and undertakings for bail entered into by the describe the following:
surety and remaining undischarged and all the other
liabilities of the surety. No bond shall be approved unless (1) the property that the surety proposes to use
the surety thereon appears to be qualified. as security;

(2) any encumbrance on that property;

(3) the number and amount of any other
undischarged bonds and bail undertakings
the surety has issued; and

(4) any other liability of the surety.
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(e) Forfeiture. BailForfeiture. /,I

(1) Declaration. If there is a breach of condition of a (1) Declaration. The court must declare the bail
bond, the district court shall declare a forfeiture of the bail. forfeited if a condition of the bond is

breached.
(2) Setting Aside. The court may direct that a forfeiture

be set aside in whole or in part, upon such conditions as the (2) Settin Aside. The court may set aside i;n;v
court may impose, if a person released upon an execution whole or in para bail forfeiture upon ny
of an appearance bond with a surety is subsequently condition the court may impos ,

surrendered by the surety into custody or if it otherwise
appears that justice does not require the forfeiture.-., (A) the surety later surrenders into custody

the person released on the surety's
appearance bond; or

AL o- {L1#AN ,7> A~cf . ) (B) it appears that justice does not requiref4I-iA bail forfeiture.

(3) Enforcenmnt. When a forfeiture has not been set (3) Enforcement.
aside, the court shall on motion enter ajudgment of default
and execution may issue thereon. By entering into a bond (A) Default Judgment and Execution. If it
the obligors submit to the jurisdiction of the district court does not set aside a bail forfeiture, the
and irrevocably appoint the clerk of the court as their agent -court us upon the government's
upon/whom any papers affecting their liability may be motion enter a default judgment.
served. Their liability may be enforced on motion without
the necessity of an independent action. The motion and (B) Jurisdiction and Service. By entering
such notice of the motion as the court prescribes may be into a bond, each surety submits to the
served on the clerk of the court, who shall forthwith mail district court's jurisdiction and

,!copies to the obligors to their last known addresses. / irrevocably appoints the district clerk
I X as its agent to receive service of any

(4) Remission. After entry of such judgment, the court filings affecting its liability.
may remit it in whole or in part under the conditions /
applying to the setting aside of forfeiture in paragraph (2) / (C) Motion to Enforce. The court mayo
of this subdivision. upon the government'-s mionenforce

/ the surety's liability without an
/ independent action. The government

must serve any motion, and notice as
the court prescribes, on the district
clerk. If so served, the clerk must

-z _ Y promptly mail a copy to the surety at
Cob SKI //W 77 't its last known address.

7 , 1 d d 1 (4) Remission. After entering a judgment under
Rule 46(f)(3), the court may rem' in whole

V LiiTC AICthejudgment under the same
\4 i. ;At /i~ V LK Ad '; 2conditiors specified in Rule 46(f)(2).
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(t) Exoneration. When a condition of the bond has been (g) Exoneration. The court must exonerate the surety
satisfied or the forfeiture thereof has been set aside or and release any bail when a bond condition has
remitted, the court shall exonerate the obligors and release been satisfied or when the court has set aside or
any bail. A surety may be exonerated by a deposit of cash in remitted the forfeiture. The court must exonerate
the amount of the bond or by a timely surrender of the a surety who deposits cash in the amount of the
defendant into custody. 1 bond or timely surrenders the defendant into

custody.

(g) Supervision of Detention Pending Trial. The court (h) Supervising Detention Pending Trial.
shall exercise supervision over the detention of defendants
and witnesses within the district pending trial for the purpose (1) In General. To eliminate unnecessary
of eliminating all unnecessary detention. The attorney for detention, the court must supervise the
the government shall make a biweekly report to the court detention within the district of any
listing each defendant and witness who has been held in edasl a-waiting trial and of any personr
custody pending indictment, arraignment, or trial for a -' held as material witnesser-/
period in excess of ten days. As to each witness so listed the 4 Lo
attorney for the government shall make a statement of the (2) Reports. The attorney for the government
reasons why such witness should not be released with or / must report biweekly to the court, listing
without the taking of a deposition pursuant to Rule 15(a). each material witness held in custody for
As to each defendant so listed the attorney for the more than 10 days pending indictment,
government shall make a statement of the reasons why the arraignment, or trial. For each material
defendant is still held in custody. - witness listed in the report, the attorney for

(w Xl~t / 4S ? the government must state why the witness
should not be released with or without a

tW'{/ 62 ' ) deposition being taken under Rule 15(a).

(h) Forfeiture of Property. Nothing in this rule or in (i) Forfeiture of Property. The court may dispose
chapter 207 of title 18, United States Code, shall prevent the of a charged offense by orderin orfeiture of 18 8
court from disposing of any charge by entering an order U.S.C. § 3142(c)(1)(B)(xi) property under 18
directing forfeiture of property pursuant to 18 U.S.C. U.S.C. § 3146(d), if a fine in the amount of the
3142(c)(1)(B)(xi) if the value of the property is an amount property's value would be an appropriate sentence
that would be an appropriate sentence after conviction of the for the charged offense.
offense charged and if such forfeiture is authorized by l

statute or regulation.

(i) Production of Statements. (j) )s Producing Statementrl
A

(1) In General. Rule 26.2(a)-(d) and (f) applies at a (1) In GeneraL Unless the court for good cause
detention hearing held under 18 U.S.C. § 3142, unless the rules otherwise, Rule 26.2(a)-(d) and (f)
court, for good cause shown, rules otherwise in a particular applies at a detention hearing under 18
case. U.S.C. § 3142.

(2) Sanctions for Failure to Produce Statement. If a (2) Sanctionsfor Fvt PAo
party elects not to comply with an order under Rule 26.2(a) Statement. If a party disobeys a Rule
to deliver a statement to the moving party, at the detention 26 order to produce a witness's
hearing the court may not consider the testimony of a statement, the court must not consider that
witness whose statement is withheld. witness's testimony at the detention hearing.
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COMMITTEE NOTE

The language of Rule 46 has been amended as part ofthe general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Although the general rule is that an appeal to a circuit court deprives the district court of jurisdiction, Rule 46(c)
recognizes the apparent exception to that rule-that the district court retains jurisdiction to decide whether the defendant
should be detained, even if a notice of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d 1475 (I 0th Cir.
1996), cert. denied, 522 U.S. 1006 (1997) (initial decision of whetherto release defendantpending appeal isto be made
by district court); UnitedStates v. Affleck, 765 F.2d 944 (10th Cir. 1985); Jago v. UnitedStates District Court, 570 F.2d
618 (6th Cir. 1978) (release of defendant pending appeal must first be sought in district court). See also Federal Rule
of Appellate Procedure 9(b) and the accompanying Committee Note.

Revised Rule 46(h) deletes the requirement that the attorney for the government file bi-weekly reports with the court
concerning the status of any defendants in pretrial detention. The Committee believed that the requirement was no longer
necessary in light ofthe Speedy Trial Actprovisions. 18 U.S.C. §§ 3161, et seq. On the other hand, the requirement that
the attorney for the government file reports regarding detained material witnesses has been retained in the rule.

Rule 46(i) addresses the ability of a court to order forfeiture of property where a defendant has failed to appear as
required by the court. The language in the current rule, Rule 46(h), was originally included by Congress. The new
language has been restyled with no change in substance or practice intended. Under this provision, the court may only
forfeit property as permitted under 18 U.S.C. §§ 3146(d) and 3142(c)(1)(B)(xi). Theterm "appropriate sentence" means
a sentence that is consistent with the Sentencing Guidelines.
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Rule 47. Motions Rule 47. Motions and Supporting Affidavits

An application to the court for an order shall be by motion. (a) In General. A party applying to the court for an
A motion other than one made during a trial or hearing shall order must do so by motion.
be in writing unless the court permits it to be made orally. It
shall state the grounds upon which it is made and shall set (b) Form and Content of a Motion. A motion -
forth the relief or order sought. It may be supported by except when made during a trial or hearing -
affidavit. must be in writing inless the court permits the

party to make the motion by other means. A
.~ motion must state the grounds on which it is

based and the relief or order sought. A motion
may be supported by affidavit.

/ (c) Timing of a Motion. A party must serve a
written motion - other than one that the court
may hear ex parte - and any hearing notice at
least 5 days before the hearing date, unless a rule.7 or court order sets a different period. For good
cause, the court may set a different period upon
ex parte application.

(d) Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the
motion. A responding party must serve any
opposing affidavit at least one day before the

|__________________________________________________ \hearingunless the court permits later service.

COMMITTEE NOTE

The language of Rule 47 has been amended as part ofthe general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

In Rule 47(b), the word "orally" has been deleted. The Committee believed first, that the term should not act as a
limitation on those who are not able to speak orally and second, a court may wish to entertain motions through electronic
or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding the taking of
testimony during trial. In place of that word, the Committee substituted the broader phrase "by other means."
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Rule 48. Dismissal Rule 48. Dismissal

(a) By Attorney for Government The Attorney General (a) By the Government. The government may\with
or the United States attorney may by leave of court file a leave of courtismiss an indictment, information,
dismissal of an indictment, information, or complaint and or complaint. The government may not dismiss
the prosecution shall thereupon terminate. Such a dismissal the prosecution during trial without the
may not be filed during the trial without the consent of the defendant's consent.
defendant.

(b) By the Court The court may dismiss an
(b) By Court. If there is unnecessary delay in presenting indictment, information, or complaint if

the charge to the grand jury or in filing an information unnecessary delay occurs in:
against a defendant who has been held to answer to the
district court, or if there is unnecessary delay in bringing a (1) presenting a charge to a grand jury;
defendant to trial, the court may dismiss the indictment,
information, or complaint. (2) filing an information against a defendant; or

- (3) bringing a defendant to trial.

COMMflTEE NOTE

The language of Rule 48 has been amended as part ofthe general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial Act See 18 U.S.C. §§ 3161,
et seq. Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204 F.3d 508
(4th Cir. 2000) (notingpurpose ofRule48(b)); UnitedStates v. Carlone, 666 F.2d 1112,1116(7th Cir. 1981) (suggesting
that Rule 48(b) could provide alternate basis in an extreme case to dismiss an indictment, without reference to Speedy
Trial Act); United States v. Balochi, 527 F.2d 562, 563-64 (4th Cir. 1976) (per curiam) (Rule 48(b) is broader in
compass). In re-promulgating Rule 48(b), the Committee intends no change in the relationship between that rule and the
Speedy Trial Act.
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Rule 49. Service and Filing of Papers Rule 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than (a) When Required. A party must serve on every
those which are heard exparte, written notices, designations other party any written motion (other than one to
of record on appeal and similar papers shall be served upon be heard ex parte), written notice, designation of
each of the parties. the record on appeal, or similar paper.

(b) Service: How Made. Whenever under these rules or (b) How Made. Service must be made in the manner

by an order of the court service is required or permitted to be provided for a civil action. When these rules or a

made upon a party represented by an attorney, the service court order requires or permits service on a party

shall be made upon the attorney unless service upon the represented by an attorney, service must be made

party personally is ordered by the court. Service upon the on the attorney instead of the partykunless the 2
attorney or upon a party shall be made in the manner court orders otherwise.
provided in civil actions.

(c) Notice of a Court Order. When the court issues

(c) Notice of Orders. Immediately upon the entry of an an order on any post-arraignment motion, the

order made on a written motion subsequent to arraignment c clerk must provide notice in4 manner provided
the clerk shall mail to each party a notice thereof and shall @, for a civil action. Except as Federal Rule of

make a note in the docket of the mailing. Lack of notice of Appellate Procedure 4(b) provides otherwise, the
the entry by the clerk does not affect the time to appeal or clerk's failure to give notice does not affect the

relieve or authorize the court to relieve a party for failure to time to appeal, or relieve - or authorize the court

appeal within the time allowed, except as permitted by Rule to relieve - a party's failure to appeal within the

4(b) of the Federal Rules of Appellate Procedure. allowed time.

(d) Filing. Papers required to be served shall be filed with (d) Filing. A party must file with the court a copy of

the court. Papers shall be filed in the manner provided in any paper the party is required to serve. A paper
civil actions. must be filed in anner provided for a civil

action.
[(e) Abrogated April 27, 1995, eff. December 1, 1995]

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules.

Rule 49(c) has been amended to reflect proposed changes in the Federal Rules of Civil Procedure that permit (but

do not require) acourtto provide notice of its orders andjudgments through electronic means. See Federal Rules of Civil

Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule 49(b), regarding

service of papers.
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Rule 50. Calendars; Plan for Prompt Disposition Rule 50. Prompt Disposition

(a) Calendars. The district courts may provide for Scheduling preference must be given to criminal
placing criminal proceedings upon appropriate calendars. proceedings as far as practicable.
Preference shall be given to criminal proceedings as far as
practicable.

(b) Plans for Achieving Prompt Disposition of
Criminal Cases. To minimize undue delay and to further
the prompt disposition of criminal cases, each district court
shall conduct a continuing study of the administration of
criminal justice in the district court and before United States
magistrate judges of the district and shall prepare plans for
the prompt disposition of criminal cases in accordance with
the provisions of Chapter 208 of Title 18, United States
Code.

COMMITEE NOTE

The language of Rule 50 has been amended as part of the general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The first sentence in current Rule 50(a), which says that a court may place criminal proceedings on a calendar, has
been deleted. The Committee believed that the sentence simply stated a truism and was no longer necessary.

Current Rule 50(b), which simply mirrors 18 U.S.C. § 3165, has been deleted in its entirety. The rule was added in
1971 to meet congressional concerns in pending legislation about deadlines in criminal cases. Provisions governing
deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The Committee
concluded that in light of those enactments, Rule 50(b) was no longer necessary.
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Rule 51. Exceptions Unnecessary. Rule 51. Preserving Claimed Error

Exceptions to rulings or orders of the court are (a) Exceptions Unnecessary. Exceptions to rulings

unnecessary and for all purposes for which an exception has or orders of the court are unnecessary.

heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or sought, (b) Preserving a Claim of Error. A party may

makes known to the court the action which that party desires preserve a claim of error by informing the court -

the court to take or that party's objection to the action of the when the court ruling or order is made or

court and the grounds therefor, but if a party has no sought - of the action the party wishes the court

opportunity to object to a ruling or order, the absence of an to take, or the party's objection to the court's

objection does thereafter prejudice that party. action and the grounds for that objection. If a
party does not have an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. A ruling or order
that admits or excludes evidence is governed by
Federal Rule of Evidence 103.

COMMITEE NOTE

The language of Rule 51 has been amended as part of the general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by Federal

Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28 U.S.C. § 2072(b),

of the Rules Enabling Act, and the possibility that an argument might have been made that Congressional approval of

this rule would supersede that Rule of Evidence.
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Rule 52. Harmless Error and Plain Error Rule 52. Harmless and Plain Error

(a) Harmless Error. Any error, defect, irregularity, or (a) Harmless Error. Any error, defect, irregularity,
variance which does not affect substantial rights shall be or variance that does not affect substantial rights
disregarded. must be disregarded.

(b) Plain Error. Plain errors or defects affecting (b) Plain Error. A plain error or defect that affects
substantial rights may be noticed although they were not substantial rights may be considered even though
brought to the attention of the court. it was not brought to the court's attention.

COMMiTTEE NOTE

The language of Rule 52 has been amended as part of the general restyling ofthe Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 53. Regulation of Conduct in the Court Room. Rule 53. Courtroom Photographing and
Broadcasting Prohibited

The taking of photographs in the court room during the Except as otherwise provided by statute or these rules,
progress ofjudicial proceedings or radio~broadcasting of the court must not permit the taking of photographs in the

judicial proceedings from the court room shall not be courtroom during judicial proceedings or the broadcasting

permitted by the court. of judicial proceedings from the courtroom.

COMMI'TFE NOTE

The language of Rule 53 has been amended as part ofthe general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

Although the word "radio" has been deleted from the rule, the Committee does not believe that the amendment is a

substantive change but rather one that accords with judicial interpretation applying the current rule to other forms of

broadcasting and functionally equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279, n. 5 (11th
Cir. 1983) (television proceedings prohibited); UnitedStates v. McVeigh, 931 F. Supp. 753 (D. Colo. 1996) (release of
tape recordings of proceedings prohibited). Given modem technology capabilities, the Committee believed that a more
generalized reference to "broadcasting" is appropriate.

Also, although the revised rule does not explicitly recognize exceptions within the rules themselves, the restyled rule

recognizes that other rules might permit, for example, video teleconferencing, which clearly involves "broadcasting" of
the proceedings, even if only for limited purposes.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. That separate publication includes substantive amendments to Rules 5 and 10
that would permit video teleconferencing of initial appearances and arraignments and to Rule 26 that would permit
remote transmission of live testimony. Those amendments would thus impact on Rule 53.
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e 54. Application and Exception Rule 54. (Reserved)5

(a) Courts. These rules apply to all criminal proceedings
in the United States District Courts; in the District Court of
Guam; in the District Court for the Northern Mariana
Islands, except as otherwise provided in articles IV and V of
the covenant provided by the Act of March 24, 1976 (90
Stat. 263); and in the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be
by indictment or information as otherwise provided by law.

'All of Rule 54 was moved to Rule 1.
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attorney for the
prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had
in any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as-
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable
to extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 - Juvenile Delinquency - so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat 325-327,
16 U.S.C. §§ 772-772i, or to proceedings against a witness
in a foreign country under 28 U.S.C. § 1784.
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(c) Application of Terms. As used in these rules the
following terms have the designated meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of Guam
to act therein, and when applicable to cases arising under the
laws of the Northern Mariana Islands the Attorney General
of the Northern Mariana Islands or any other person or
persons as may be authorized by the laws of the Northern
Marianas to act therein.

"Civil action" refers to a civil action in a district court.

The words "demurrer," 'motion to quash," "plea in
abatement," "plea in bar" and "special plea in bar," or words
to the same effect, in any act of Congress shall be construed
to mean the motion raising a defense or objection provided
in Rule 12.

"District court" includes all district courts named in
subdivision (a) of this rule.

"Federal magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C. §§ 63 1-639, a judge
of the United States or another judge or judicial officer
specifically empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates.

"Judge of the United States" includes ajudge of the district
court, court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions.
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"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 63 1-639, ajudge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,
the Commonwealth of Puerto Rico, or the District of
Columbia, to perform a function to which a particular rule
relates, and a state or local judicial officer, authorized by 18
U.S.C. § 3041 to perform the functions prescribed by Rules
3, 4, and 5.

"Oath" includes affirmations.

BPetty offense" is defined in 18 U.S.C. § 19.

"State" includes District of Columbia, Puerto Rico,
territory and insular possession.

"United States magistrate judge" means the officer
authorized by 28 U.S.C. §§ 631-639.

COMM1=TEE NOTE

Certain provisions in current Rule 54 have been moved to revised Rule I as part of a general restyling of the Criminal
Rules to make them more easily understood and to make style and terminology consistent throughout the rules. Other

provisions in Rule 54 have been deleted as being unnecessary.
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Rule 55. Records Rule 55. Records

The clerk of the district court and each United States The clerk of the district court must keep records
magistrate judge shall keep records in criminal proceedings of criminal proceedings in the form prescribed by the
in such form as the Director of the Administrative Office of Director of the Administrative Office of the United
the United States Courts may prescribe. The clerk shall States Courts. The clerk must enter in the records every
enter in the records each order or judgment of the court and court order or judgment and the date of entry.
the date such entry is made.

COMMNINE= NOTE

The language of Rule 55 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 56. Courts and Clerks Rule 56. When Court Is Open

The district court shall be deemed always open for the (a) In General. A district court is considered always

purpose of filing any proper paper, of issuing and returning open for any filing, and for issuing and returning

process and of making motions and orders. The clerk's process, making a motion, or entering an order.

office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays, (b) Office Hoursm The clerk's office - with the clerk

and legal holidays, but a court may provide by local rule or or a deputy in attendance - must be open during

order that its clerk's office shall be open for specified hours business hours on all days except Saturdays,

on Saturdays or particular legal holidays other than New Sundays, and legal holidays.

Year's Day, Birthday of Martin Luther King, Jr.,
Washington's Birthday, Memorial Day, Independence Day, (c) Special Hours. A court may provide by local rule

Labor Day, Columbus Day, Veterans Day, Thanksgiving or order that its clerk's office will be open for

Day, and Christmas Day. specified hours on Saturdays or legal holidays
other than New Year's Day, Martin Luther King,
Jr.'s Birthday, Presidents' Day, Memorial Day,
Independence Day, Labor Day, Columbus Day,
Veterans' Day, Thanksgiving Day, and Christmas
Day.

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

In Rule 56(c) the term "Presidents' Day" is used in lieu of the term, "Washington's Birthday." Although the latter

term is used in the statute, the former reflects the prevalent modern usage and is the term used in the recently restyled

Federal Rules of Appellate Procedure. See also Rule 45(a).
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Rule 57. Rules by District Courts Rule 57. District Court Rules

(a) In General (a) In General. )

(1) Each district court acting by a majority of its (1) Each district court acting by a majority of its

district judges may, after giving appropriate public A district judges may, after giving appropriate

notice and an opportunity to comment, make and amend public notice and an opportunity to

rules governing its practice. A local rule shall be comment, make and amend rules governing

consistent with - but not duplicative of- Acts of its practice. A local rule must be consistent
Congress and rules adopted under 28 U.S.C. § 2072 and with - but not duplicative of- federal
shall conform to any uniform numbering system statutes and rules adopted under 28 U.S.C.
prescribed by the Judicial Conference of the United § 2072 and must conform to any uniform

States. numbering system prescribed by the Judicial
Conference of the United States.

(2) A local rule imposing a requirement of form shall r o A £e/Nl c
not be enforced in a manner that causes a party to lose (2) A X local rule imposing a re uirement of form

rights because of nonwillful failure to comply with the must not be enforced in a manner that causes

requirement. a party to lose right s efn
(C(Ma-A A a unintentional failure to comply with the

t5- (b)(X) .) requirement.

(b) Procedure When There Is No Controlling Law. A (b) Procedure When There Is No Controlling Law.

judge may regulate practice in any manner consistent with A judge may regulate practice in any manner

federal law, these rules, and local rules of the district. No consistent with federal law, these rules, and the

sanction or other disadvantage may be imposed for local rules of the district. No sanction or other

noncompliance with any requirement not in federal law, disadvantage may be imposed for noncompliance

federal rules, or the local district rules unless the alleged with any requirement not in federal law, federal

violator has been furnished in the particular case with actual rules, or the local district rules unless the alleged

notice of the requirement. violator was furnished with actual notice of the
requirement before the noncompliance.

(c) Effective Date and Notice. A local rule so adopted (c) Effective Date and Notice. A local rule adopted

shall take effect upon the date specified by the district court under this rule takes effect on the date specified

and shall remain in effect unless amended by the district by the district court and remains in effect unless
court or abrogated by the judicial council of the circuit in amended by the district court or abrogated by the

which the district is located. Copies of the rules and judicial council of the circuit in which the district

amendments so made by any district court shall upon their is located. Copies of local rules and their
promulgation be furnished to the judicial council and the amendments, when promulgated, must be

Administrative Office of the United States Courts and shall furnished to the judicial council and the

be made available to the public. Administrative Office of the United States Courts
and must be made available to the public.

Co ENOTE

The language of Rule 57 has been amended as p general restyling ofthe Criminal Rules to make them more

easily understood and to make style and terminology eonsistent throughout the rules. These changes are intended to be

stylistic only.
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Rule 58. Procedure for Misdemeanors and Other Petty Rule 58. Petty Offenses and Other Misdemeanors

Offenses

(a) Scope. (a) Scope.

(1) In General. This rule governs the procedure and (1) In General. These rules apply in petty

practice for the conduct of proceedings involving offense and other misdemeanor cases and on

misdemeanors and other petty offenses, and for appeals appeal to a district judge in a case tried by a

to district judges in such cases tried by United States magistrate judge, unless this rule provides

magistrate judges. otherwise.

(2) Applicability of Other Federal Rules of (2) Petty Offense Case Without Imprisonment.

Criminal Procedure. In proceedings concerning petty In a case involving a petty offense for which

offenses for which no sentence of imprisonment will be no sentence of imprisonment will be

imposed the court may follow such provisions of these imposed, the court may follow any provision

rules as it deems appropriate, to the extent not of these rules that is not inconsistent with

inconsistent with this rule. In all other proceedings the this rule and that the court considers

other rules govern except as specifically provided in this appropriate.

rule.
(3) Definition. As used in this rule, the term

(3) Definition. The term "petty offenses for which no "petty offense for which no sentence of

sentence of imprisonment will be imposed" as used in this imprisonment will be imposed" means a

rule, means any petty offenses as defined in 18 U.S.C. § 19 petty offense for which the court determines

as to which the court determines, that, in the event of that, in the event of conviction, no sentence

conviction, no sentence of imprisonment will actually be of imprisonment will be imposed.

imposed.

(b) Pretrial Procedures. (b) Pretrial Procedure.

(1) Trial Document. The trial of a misdemeanor may (1) Charging Document. The trial of a

proceed on an indictment, information, or complaint or, in misdemeanor may proceed on an indictment,

the case of a petty offense, on a citation or violation notice. information, or complaint. The trial of a
petty offense may also proceed on a citation
or violation notice.
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(2) Initial Appearance. At the defendant's initial (2) Initial Appearance. At the defendant's
appearance on a misdemeanor or other petty offense initial appearance on a petty offense or other
charge, the court shall inform the defendant of: misdemeanor charge, the magistrate judge

must inform the defendant of the following:
(A) the charge, and the maximum possible

penalties provided by law, including payment of a (A) the charge, and the minimum and
special assessment under 18 U.S.C. § 3013, and maximum penalties, including special
restitution under 18 U.S.C. § 3663; assessment under 18 U.S.C. § 3013

and restitution under 18 U.S.C.
(B) the right to retain counsel; § 3556;

(C) the right to request the appointment of counsel (B) the right to retain counsel;
if the defendant is unable to retain counsel, unless
the charge is a petty offense for which an (C) the right to request the appointment of
appointment of counsel is not required; counsel if the defendant is unable to

retain counsel - unless the charge is a
(B)) the right to remain silent and that any petty offense for which the

statement made by the defendant may be used appointment of counsel is not required;
against the defendant;

(D) the right to remain silent and that the
(E) the right to trial, judgment, and sentencing prosecution may use against the

before a district judge, unless: defendant any statement that the
(i) the charge is a Class B misdemeanor motor- defendant makes;
vehicle offense, a Class C misdemeanor, or an
infraction; or (E) the right to trial, judgment, and
(ii) the defendant consents to trial, judgment, and sentencing before a district judge -
sentencing before the magistrate judge; unless:

(F) the right to trial by jury before either a United (i) the charge is a Class B
States magistrate judge or a district judge, unless the misdemeanor motor-vehicle
charge is a petty offense; and offense, a Class C misdemeanor,

or an infraction; or
(G) the right to a preliminary examination in

accordance with 18 U.S.C. § 3060, and the general (ii) the defendant consents to trial,
circumstances under which the defendant may secure judgment, and sentencing before
pretrial release, if the defendant is held in custody a magistrate judge;
and charged with a misdemeanor other than a petty
offense.

(F) the right to a jury trial before either a
magistrate judge or a district judge -
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5.1,
and the general circumstances, if any,
under which the defendant may secure
pretrial release.
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(3) Consent and Arraignment. (3) Arraignment.

(A) Plea Before a United States Magistrate (A) Plea Before a Magistrate Judge. A

Judge. A magistrate judge shall take the defendant's magistrate judge may take the

plea in a Class B misdemeanor charging a motor defendant's plea in a Class B

vehicle-offense, a class C misdemeanor, or an misdemeanor charging a motorO

infraction. In every other misdemeanor case, a o ZDvehicloffense, a class C

magistrate judge may take the plea only if the misdemeanor, or an infraction. In

defendant consents either in writing or orally on the every other misdemeanor case, a

record to be tried before the magistrate judge and magistrate judge may take the plea

specifically waives trial before a districtjudge. The only if the defendant consents either in

defendant may plead not guilty, guilty, or with the writing or on the record to be tried

consent of the magistrate judge, nolo contendere. before a magistrate judge and
specifically waives trial before a

(B) Failure to Consent In a misdemeanor case - districtjudge. The defendant may

other than a Class B misdemeanor charging a motor- V the

vehicle offense, a Class C misdemeanor, or an (Goo X onsei!Tf IIoite judge nol

infraction -magistrate judge shall order the contendere.

defendant to appear before a districtjudge for further 1)(P -) )
proceedings on notice, unless the defendant consents (B) Failure to Consent. Except for a Class

to the trial before the magistrate judge. B misdemeanor charging a motor-
vehicle offense, a Class C
misdemeanor, or an infraction, the
magistrate judge must order a
defendant who does not consent to
trial before a magistrate judge to
appear before a district judge for
further proceedings.
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(c) Additional Procedures Applicable Only to Petty (c) Additional Procedures in Certain Petty

Offenses for Which No Sentence of Imprisonment Will Offense Cases. The following procedures also

be Imposed. With respect to petty offenses for which no appy involving a petty offense for which

sentence of imprisonment will be imposed, the following no sentence of imprisonment will be imposed:

additional procedures are applicable: CAS
CA-65- (1) Guilty or Nolo Contendere Plea. The court

(1) Plea of Guilty or Nolo Contendere. No plea of must not accept a guilty or nolo contendere

guilty or nolo contendere shall be accepted unless the court plea unless satisfied that the defendant

is satisfied that the defendant understands the nature of the understands the nature of the charge and the

charge and the maximum possible penalties provided by maximum possible penalty.
law.

(2) Waiving Venue.

(2) Waiver of Venue for Plea and Sentence. A
defendant who is arrested, held, or present in a district (A) Conditions of Waiving Venue. If a

other than that in which the indictment, information, defendant is arrested, held, or present

complaint, citation, or violation notice is pending against in a district different from the one

that defendant may state in writing a wish to plead guilty where the indictment, information,

or nolo contendere, to waive venue and trial in the district complaint, citation, or violation notice

in which the proceeding is pending, and to consent to is pending, the defendant may state in

disposition of the case in the district in which that writing a desire to plead guilty or nolo

defendant was arrested, is held, or is present. Unless the * contendere to waive venue and trial in

defendant thereafter pleads not guilty, the prosecution shall the district where the proceeding is

be had as if venue were in such district, and notice of same ; pending; and to consent to the court's

shall be given to the magistrate judge in the district where disposing of the case in the district

the proceeding was originally commenced. The where the defendant was arrested, is

defendant's statement of a desire to plead guilty or nolo held, or is present.
contendere is not admissible against the defendant.

(B) Effect of Waiving Venue. Unless the
defendant later pleads not guilty, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present The district clerk
must notify the clerk in the original
district of the defendant's waiver of
venue. The defendant's statement of a
desire to plead guilty or nolo
contendere is not admissible against
the defendant.
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(3) Sentence. The court shall afford the defendant an (3) Sentencing. The court must give the

opportunity to be heard in mitigation. The court shall then defendant an opportunity to be heard in

immediately proceed to sentence the defendant, except that mitigation and then proceed immediately to

in the discretion of the court, sentencing may be continued sentencing. The court may, however,

to allow an investigation by the probation service or postpone sentencing to allow the probation

submission of additional information by either party. service to investigate or to permit either
party to submit additional information.

(4) Notification of Right to Appeal. After imposing

sentence in a case which has gone to trial on a plea of not (4) Notice of a Right to Appeal. After imposing

guilty, the court shall advise the defendant of the sentence in a case tried on a not-guilty plea,

defendant's right to appeal including any right to appeal the court must advise the defendant of a right

the sentence. There shall be no duty on the court to advise to appeal the conviction and of any right to

the defendant of any right of appeal after sentence is appeal the sentence. If the defendant was

imposed following a plea of guilty or nolo contendere, convicted on a plea of guilty or nolo

except the court shall advise the defendant of any right to contendere, the court must advise the

appeal the sentence. defendant of any right to appeal the
sentence.
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(d) Securing the Defendant's Appearance; Payment in (d) Paying a Fixed Sum in Lieu of Appearance.

|Lieu of Appearance.
lieu of Appearance. (1) In GeneraL If the court has a local rule

(1) Forfeiture of Collateral. When authorized by local governing forfeiture of collateral, the court

rules of the district court, payment of a fixed sum may be may accept a fixed-sum payment in lieu of

accepted in suitable cases in lieu of appearance and as the defendant's appearance and end the case,

authorizing termination of the proceedings. Local rules but the fixed sum may not exceed the

may make provision for increases in fixed sums not to maximum fine allowed by law.

exceed the maximum fine which could be imposed.
(2) Notice to Appear. If the defendant fails to

(2) Notice to Appear. If a defendant fails to pay a fixed pay a fixed sum, request a hearing, or appear

sum, request a hearing, or appear in response to a citation in response to a citation or violation notice,

or violation notice, the clerk or a magistrate judge may the district clerk or a magistrate judge may

issue a notice for the defendant to appear before the court issue a notice for the defendant to appear

on a date certain. The notice may also afford the defendant before the court on a date certain. The notice

an additional opportunity to pay a fixed sum in lieu of may give the defendant an additional

appearance, and shall be served upon the defendant by opportunity to pay a fixed sum in lieu of

mailing a copy to the defendant's last known address. appearance. The district clerk must serve the
notice on the defendant by mailing a copy to

(3) Summons or Warrant. Upon an indictment or a the defendant's last known address.

showing by one of the other documents specified in

subdivision (b)(1) of probable cause to believe that an (3) Summons or Warrant. Upon an indictment,

offense has been committed and that the defendant has or upon a showing by one of the other

committed it, the court may issue an arrest warrant or, if no charging documents specified in Rule

warrant is requested by the attorney for the prosecution, a 58(b)(1) of probable cause to believe that an

summons. The showing of probable cause shall be made offense has been committed and that the

in writing upon oath or under penalty of perjury, but the defendant has committed it, the court may

affiant need not appear before the court. If the defendant issue an arrest warrant or, if no warrant is

fails to appear before the court in response to a summons, requested by the attorney for the

the court may summarily issue a warrant for the government, a summons. The showing of

defendant's immediate arrest and appearance before the probable cause must be made under oath or

court. under penalty of perjury, but the affiant need
not appear before the court. If the defendant
fails to appear before the court in response to

a summons, the court may summarily issue a

warrant for the defendant's arrest.

(e) Record. Proceedings under this rule shall be taken (e) Roeeed. The court must record any proceedings

down by a reporter or recorded by suitable sound equipment. Under this rule by using a court reporter or
suitable recording device.

(1) New Trial. The provisions of Rule 33 shall apply. ( New Trial. Rule 33 applies to a motion for a new

Pg -8 trial.
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(g) Appeal. (g) Appeal.

(1) Decision, Order, Judgment or Sentence by a (1) From a District Judge's Order or

District Judge. An appeal from a decision, order, Judgment. The Federal Rules of Appellate

judgment or conviction or sentence by a district judge shall Procedure govern an appeal from a district

be taken in accordance with the Federal Rules of Appellate judge's order or ajudgment of conviction or

Procedure. sentence.

(2) Decision, Order, Judgment or Sentence by a (2) From a Magistrate Judge's Order or

United States Magistrate Judge. Judgment.

(A) Interlocutory Appeal. A decision or order by (A) Interlocutory Appeal. Either party may

a magistrate judge which, if made by a district judge, appeal an order of a magistrate judge

could be appealed by the government or defendant to a district judge within 10 days of its

under any provision of law, shall be subject to an entry if a district judge's order could

appeal to a district judge provided such appeal is similarly be appealed. The party

taken within 10 days of the entry of the decision or appealing must file a notice with the

order. An appeal shall be taken by filing with the clerk ecifying the order being

clerk of court a statement specifying the decision or appealed an erve a copy on the

order from which an appeal is taken and by serving a AM4T adverse party.

copy of the statement upon the adverse party,
personally or by mail, and by filing a copy with the (B) Appealfrom a Conviction or Sentence.

magistrate judge. A defendant may appeal a magistrate
judge's judgment of conviction or

(B) Appeal from Conviction or Sentence. An sentence to a district judge within 10

appeal from ajudgment of conviction or sentence by days of its entry. To appeal, the

a magistrate judge to a district judge shall be taken defendant must file a notice with the

within 10 days after entry ofjudgment. An appeal clerk s ecifying the judgment being

shall be taken by filing with the clerk of the court a appealed az serve a copy on the

statement specifying the judgment from which an attorney for the government.

appeal is taken, and by serving a copy of the
statement upon the United States Attorney,
personally or by mail, and by filing a copy with the
magistrate judge.
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(C) Record. The record shall consist of dhe (C) Record. The record consists of the

original papers and exhibits in the case together with original papers and exhibits in the

any transcript, tape, or other recording of the case; any transcript, tape, or other
proceedings and a certified copy of the docket entries recording of the proceedings; and a

which shall be transmitted promptly to the clerk of certified copy of the docket entries.

court. For purposes of the appeal, a copy of the For purposes of the appeal, a copy of

record of such proceedings shall be made available at the record of the proceedings must be

the expense of the United States to a person who made available to a defendant who

establishes by affidavit the inability to pay or give establishes by affidavit an inability to

security therefor, and the expense of such copy shall pay or give security for the record. The

be paid by the Director of the Administrative Office Director of the Administrative Office

of the United States Courts. of the United States Courts must pay
for those copies.

(D) Scope of AppeaL The defendant shall not be
entitled to a trial de novo by a district judge. The (D) Scope of Appeal. The defendant is not

scope of appeal shall be the same as an appeal from a entitled to a trial de novo by a district

judgment of a district court to a court of appeals. judge. The scope of the appeal is the
same as in an appeal to the court of
appeals from a judgment entered by a
district judge.

(3) Stay of Execution; Release Pending Appeal. The (3) Stay of Execution and Release Pending

provisions of Rule 38 relating to stay of execution Appeal. Rule 38 applies to a stay of a

shall be applicable to ajudgment of conviction or judgment of conviction or sentence. The

sentence. The defendant may be released pending an court may release the defendant pending

appeal in accordance with the provisions of law appeal under the law relating to release

relating to release pending appeal from a judgment pending appeal from a district court to a

of a district court to a court of appeals. court of appeals.

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Criminal Rules to make them more

easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors." In Rule 5 8(c)(2)(B) (regarding

waiver of venue), the Committee amended the rule to require that the "district clerk," instead of the magistrate judge,

inform the original district clerk if the defendant waives venue and the prosecution proceeds in the district where the

defendant was arrested. The Committee intends no change in practice.

In Rule 58(g)(1) and (gX2XA), the Committee deleted as unnecessary the word "decision" because its meaning is

covered by existing references to an "order, judgment, or sentence" by a district judge or magistrate judge. In the

Committee's view, deletion of that term does not amount to a substantive change.
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Rule 59. Effective Date R fe i9;a_

These rules take effect on the day which is 3 months .zgated.]
subsequent to the adjournment of the first regular session of

the 79th Congress, but if that day is prior to September 1,
1945, then they take effect on September 1, 1945. They

govern all criminal proceedings thereafter commenced and
so far as just and practicable all proceedings then pending.

COMMMTTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal Procedure, is no longer necessary and

has been abrogated.
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Rule 60. Title . ; | _

These rules may be known and cited as the Federal Rules of [ * byz d+d.I
Criminal Procedure.

COMMTE NOTE

The language of Rule 60, which reflected the title of the Federal Rules of Criminal Procedure, has been deleted as

being unnecessary.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE*

Rulc 5. Initial Appearance Beforc the Magistratc Judgc

2 (a) in General. Emept a- oth rwiscrovidd inthis ruc,

3 an officcr making an arrcst under a warrant issuod upon

4 a eomplaint or any person making an arrest without

5 warrant shall take the earrsted person without

6 uinnecessary delay beforc the ncarcst availablc fcderal

7 magistratc judgc or, if a federal magistrate judgc is not

8 reoasonably available, before a state or leeeA itdieial offieecr

9 autmthorid by 18 U.S.C. § 3041. if a person atrrested

10 without a waffant is brought befaore a magistratjudge,

11 complaint, satisfying thc probablc causc rcquircmcnts of

1 2 RuIl 4(a), shall be promptly filed. 11c1 a Ferson,

1 3 arrested with or without a warrani or givcn a sum ns,

1 a4a i tially before the magistrate judge, the

* New matter is underlined; matter to be omitted is lined through.
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2 FEDERAL RULES OF CRIMINAL PROCEDURE

15 magistrate judgc shall proeeed in accordanee with the

16 applilabi subdivisions ofthis rule. An offieer making an

17 arrcst under a warrant- issued upon a complaint charging

1 8 solcly a violation of 18 U.S.C. § 1073 need not eemply

19 with this rulc if thc person acstcd is transferred without

20 unneessry delay to the custody of appropriatc state or

21 local authoritics in thc distriet of arrcst and an attorrey

22 for thc govmrncnt moves promptly, in thc distriet in

23 which thc warant was issued, to dismiss the complaint.

24 (b) Misdemeanors and- Other Pctty Offenses. If thc

25 chargc against the defcneant is a misdemeomer or other

26 petty offns triabice by a United States magistratjudge

27 under 18 U.S.C. § 3401, thc magistrate judge shall

28 procccd in accordanee with Rulc-58.

29 (c) Offenses Not Triable by thc United States Nfagiftrate

30 Judge. If thc chargc against thc defendant is not triablc
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FEDERAL RULES OF CRIMINAL PROCEDURE 3

31 by thc United Statcs magistatc judgc, thc defcndant shall

32 not be ealled Upmn *V picad. 1he magistrate judge shall

33 inform the deferndat of the 1Umplatint against the-

34 defendat and of any affidavit filcd therewith, of thc

35 defendant's right to retain counscl or to requcst thc

36 asigrennt of eaunsei if the defendatnt is unable to obtain

3 ounsel, and of the general eireur1stftans ttnder whi*h

38 thc defendant may secetrc prctrial rclcasc. Thc magistratc

39 judgc shall inform thc defendant that thc defendant is not

40 rcguired to makc a statemcnt and that any statemcnt

41 made by the dfndwant may be tised against the df__dant.

42 Thc magistratc judgc shall also inform thc defcndant of

43 thc right to a prcliminary cxamination. Thc magistratc

44 judgc shall allow thc defendant reasonablc timc and

45 OFPOIttnitY to _onsult cunse_ and shall det _ r

46 conditionally release thce defendant as Provided by statuto
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* 4 FEDERAL RULES OF CRIMINAL PROCEDURE

47 or in these rules. A defendant is entitled to a prcliminary

48 cxafmination, inless waived, when charged with any

49 offcnsc, other than a petty offeinsc, which is to be tricd by

50 a judge of the distriet court. If the defendant waives

51 prclimin cxa ina, the magistrate judge shall

52 forthwith hold the defendant to answr in the district

53 court. If the defendant does not waive the prcliminary

54 cxaination, the magistrate judge shall schedule a

55 prclintin cx ion. Such examination shall be held

56 within a rcasonable time but in any event not later than 10

57 days following the initial appecarane ifthc defendmt is in

58 custody and no later than 20 days if the defendant is not

59 in custody, provided, however, that the prclirnina

60 cxamination shall not be held if the defendant is indictd

61 or if an infomation against the defendant is filed in

62 distriet court before the date set for the prclime'
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FEDERAL RULES OF CRIMINAL PROCEDURE 5

63 xammnation. With the consent ofthc defendant and upon

64 a showing of good cause, taking into account the public

65 intcrcst in the prompt disposition of criminal cases, time

66 limits specified in this subdivision may be extended one or

67 more times by a federal magistrate judge. In the absenec

68 of such consent by the defendant, time limits may be

69 extended by a judge of the United States only upon a

70 showing that extraordinary circumstances exist and that

71 detty is indispensable to the intcecsts oftjustice.

72 Rule 5. Initial Appearance

73 (a) In General.

74 W Appearance Upon Arrest.

75 LA) A person making an arrest within the United

76 States must take the defendant without

77 unnecessary delay before a magistrate judge. or
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6 FEDERAL RULES OF CRIMINAL PROCEDURE

78 before a state or local judicial officer as

79 Rule 5(c) provides.

80 (B A person making an arrest outside the United

81 States must take the defendant without

82 unnecessary delay before a magistrate judge.

83 (a Exceptions.

84 X An officer making an arrest under a warrant

85 issued upon a complaint charging solely a

86 violation of 18 U.S.C. 6 1073 need not comply

87 with this rule if:

88 (i) the person arrested is transferred without

89 unnecessary delay to the custody of

90 appropriate state or local authorities in the

91 district of arrest: and
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FEDERAL RULES OF CRIMINAL PROCEDURE 7

92 Cii) an attorney for the government moves

93 promptly, in the district where the warrant

94 was issued. to dismiss the complaint.

95 (L If a defendant is arrested for a violation of

96 probation or supervised release, Rule 32.1

97 applies.

98 (C) If a defendant is arrested for failing to appear in

99 another district, Rule 40 applies.

100 (3 Appearance Upon a Summons. When a defendant

101 appears in response to a summons under Rule 4. a

102 magistrate judge must proceed under Rule 5(d) or

103 (e). as applicable.

104 fl) Complaint Required. If a defendant is arrested without

105 a warrant, a complaint meeting Rule 4(a)'s requirement

106 of probable cause must be promptly filed in the district

107 where the offense was allegedly committed.
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8 FEDERAL RULES OF CRIMINAL PROCEDURE

108 (c) Initial Appearance; Transfer to Another District.

109 (1) Arrest in the District Where the Offense Was

110 Allegedly Committed. If the defendant is arrested in

111 the district where the offense was allegedly

112 committed:

113 (A) the initial appearance must be in that district,

114 and

115 (B) if a magistrate judge is not reasonably available,

116 the initial appearance may be before a state or

117 local judicial officer.

118 (2! Arrest in a District Other Than the District Where

119 the Offense Was Allegedly Committed. If the

120 defendant is arrested in a district other than where

121 the offense was allegedly committed, the following

122 procedures apply:
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FEDERAL RULES OF CRIMINAL PROCEDURE 9

123 (A) the initial appearance must be in that district, or

124 in an adiacent district if the appearance can

125 occur more promptly there,

126 (M) the judge must inform the defendant of the

127 provisions of Rule 20:

128 (C if the defendant was arrested without a warrant,

129 the district court where the prosecution is

130 pending must first issue a warrant before the

131 magistrate judge transfers the defendant to that

132 district,

133 (D! the judge must conduct a preliminary hearing as

134 required under Rule 5.1 or Rule 58(b)(2)(G):

135 (E! the judge must transfer the defendant to the

136 district where the prosecution is pending if:

137 (i) the government produces the warrant, a

138 certified copy of the warrant, a facsimile of
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* 10 FEDERAL RULES OF CRIMINAL PROCEDURE

139 either, or other appropriate form of either;

140 and

141 (ii! the judge finds that the defendant is the

142 same person named in the indictment.

143 information. or warrant: and

144 Tj} when a defendant is transferred or discharged.

145 the court must promptly transmit the papers and

146 any bail to the clerk in the district where the

147 prosecution is pending.

148 (dl Procedure in a Felony Case.

149 fj! Advice. If the offense charged is a felony, the judge

150 must inform the defendant of the following:

151 (A) the complaint against the defendant, and any

152 affidavit filed with it:
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FEDERAL RULES OF CRIMINAL PROCEDURE 11

153 (B) the defendant's right to retain counsel or to

154 request that counsel be appointed if the

155 defendant cannot obtain counsel;

156 (5 the circumstances. if any. under which the

157 defendant may secure pretrial release:

158 (D) any right to a preliminary hearing; and

159 (E) the defendant's right not to make a statement,

160 and that any statement made may be used

161 against the defendant.

162 m Consultation with Counsel. The judge must allow

163 the defendant reasonable opportunity to consult with

164 counsel.

165 ( Detention or Release. The judge must detain or

166 release the defendant as provided by statute or these

167 rules.
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12 FEDERAL RULES OF CRIMINAL PROCEDURE

168 (4 Plea. A defendant may be asked to plead only under

169 Rule 10.

170 e Procedure in a Misdemeanor Case. If the defendant is

171 charged with a misdemeanor only, the Judge must inform

172 the defendant in accordance with Rule 58(b)(2).

173 (fl Video Teleconferencing. Video teleconferencing may

174 be used to conduct an appearance under this rule if the

175 defendant waives the right to be present.

176 [ALTERNATIVE VERSION]

177 {fL Video Teleconferencing. Video teleconferencing may

178 be used to conduct an appearance under this rule.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the
procedures for initial appearances and to recognize that such
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FEDERAL RULES OF CRIMINAL PROCEDURE 13

appearances may be required at various stages of a criminal
proceeding, for example, where a defendant has been arrested for
violating the terms of probation.

Rule 5(a), which governs initial appearances by an arrested
defendant before a magistrate judge, includes several changes. The
first is a clarifying change; revised Rule 5(a)(1) provides that a person
making the arrest must bring the defendant "without unnecessary
delay" before a magistrate judge, instead of the current reference to
"nearest available" magistrate. This language parallels changes in
Rule 4 and reflects the view that time is of the essence. The
Committee intends no change in practice. In using the term, the
Committee recognizes that on occasion there may be necessary delay
in presenting the defendant, for example, due to weather conditions or
other natural causes. A second change is non-stylistic, and reflects the
stated preference (as in other provisions throughout the rules) that the
defendant be brought before a federal judicial officer. Only if a
magistrate judge is not available should the defendant be taken before
a state or local officer.

The third sentence in current Rule 5(a), which states that a
magistrate judge must proceed in accordance with the rule where a
defendant is arrested without a warrant or given a summons, has been
deleted because it is unnecessary.

Rule 5(a)(1)(B) codifies the caselaw reflecting that the right to an
initial appearance applies not only when a person is arrested within the
United States but also when the an arrest occurs outside the United
States. See, e.g., United States v. Purvis, 768 F.2d 1237 (11th Cir.
1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In
these circumstances, the Committee believes - and the rule so
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14 FEDERAL RULES OF CRIMINAL PROCEDURE

provides - that the initial appearance should be before a federal
magistrate judge rather than a state or local judicial officer.

Rule 5(a)(2)(A) consists of language currently located in Rule 5
that addresses the procedure to be followed where a defendant has
been arrested under a warrant issued on a complaint charging solely
a violation of 18 U.S.C. § 1073 (unlawful flight to avoid prosecution).
Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are intended
to make it clear that when a defendant is arrested for violating
probation or supervised release, or for failing to appear in another
district, Rules 32.1 or 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It
recognizes that a defendant may be subjected to an initial appearance
under this rule if a summons was issued under Rule 4, instead of an
arrest warrant. If the defendant is appearing pursuant to a summons
in a felony case, Rule 5(d) applies, and if the defendant is appearing
in a misdemeanor case, Rule 5(e) applies.

Rule 5(b) carries forward the requirement in former Rule 5(a) that
if the defendant is arrested without a warrant, a complaint must be
promptly filed.

Rule 5(c) is a new provision and sets out where an initial
appearance is to take place. If the defendant is arrested in the district
where the offense was allegedly committed, under Rule 5(c)(1) the
defendant must be taken to a magistrate judge in that district. If no
magistrate judge is reasonably available, a state or local judicial officer
may conduct the initial appearance. On the other hand, if the
defendant is arrested in a district other than the district where the
offense was allegedly committed, Rule 5(c)(2) governs. In those
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instances, the defendant must be taken to a magistratejudge within the
district of arrest, unless the appearance can take place more promptly
in an adjacent district. The Committee recognized that in some cases,
the nearest magistrate judge may actually be across a district's lines.
The remainder of Rule 5(c)(2) includes material formerly located in
Rule 40.

Rule 5(d), derived from current Rule 5(c), has been retitled to
more clearly reflect the subject of that subdivision and the procedure
to be used if the defendant is charged with a felony. Rule 5(d)(4) has
been added to make clear that a defendant may only be called upon to
enter a plea under the provisions of Rule 10. That language is
intended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to
Rule 5. 1, which deals with preliminary hearings in felony cases.

[Alternate Version for Video Teleconferencing-Defendant's
Consent Required. The major substantive change is in new Rule 5(f),
which permits video teleconferencing for an appearance under this
rule, if the defendant consents. This change reflects the growing
practice among state courts to use video teleconferencing to conduct
initial proceedings. A similar amendment has been made to Rule 10
concerning arraignments. In amending Rules 5, 10, and 43 (which
generally require the defendant's presence at all proceedings), the
Committee was very much aware of the argument that permitting a
defendant to appear by video teleconferencing might be considered an
erosion of an important element of the judicial process. The
Committee nonetheless believed that in appropriate circumstances the
court, and the defendant, should have the option of using video
teleconferencing, as long as the defendant consents to that procedure.
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The question of when it would be appropriate for a defendant to
consent is not spelled out in the rule. That is left to the defendant and
the court in each case. Nor does the rule specify any particular
technical requirements regarding the system to be used.]

[Alternate Version for Video Teleconferencing -Defendant's
Consent Not Required: The major substantive change is in new
Rule 5(f), which permits video teleconferencing for an appearance
under this rule, even if the defendant does not consent. This change
reflects the growing practice among state courts to use video
teleconferencing to conduct initial proceedings. A similar amendment
has been made to Rule 10 concerning arraignments. In amending
Rules 5, 10, and 43 (which generally require the defendant's presence
at all proceedings), the Committee was very much aware of the
argument that permitting a defendant to appear by video
teleconferencing might be considered an erosion of an important
element ofthejudicial process. The Committee nonetheless believed
that in appropriate circumstances the court should have the option of
using video teleconferencing, even if the defendant does not consent
to that procedure. The question of when it would be appropriate to
do so is not spelled out in the rule. That is left to the court in each
case. Nor does the rule specify any particular technical requirements
regarding the system to be used.]

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
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will result in significant changes in current practice. Rule 5 is one of

those rules. In revising Rule 5, the Committee decided to also

propose a substantive change that would permit video

teleconferencing of initial appearances. Another version of Rule 5,

which does not include proposed Rule 5(f) is being published

simultaneously in a separate pamphlet. The version published here, in

turn, includes two alternatives for conducting video teleconferences.

One version requires that the defendant -consent to the procedure.

The other version does not require a defendant's consent. The

Committee decided to publish alternate versions to obtain a wider

range of public comments on the proposal, and in recognition of the

view of some that if the defendant is required to consent, video

teleconferencing will rarely be used and its benefits largely unrealized.

1 Rule 5.1. Prliminary Examinatitn

2 (a) Probable Causc Finding. If from the evidenee it

3 appears that there is probable cause to believe that an

4 offense has been committed and that the defendant

5 committcd it, the federal magistratcjudgc shall forthwith

6 hold the defendant to answer in district court. The finding

7 of probable cause may be based upon hearsay evidcncc in

8 whole or in p art . Thc defendant may cross cxamec

9 adverse witnesses and may introduce cvidenec.
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10 O~bj cotions to evidcncc on thc gr ound that it was acgquircd

11I by tmilawThl mcans arc not propcrly mate at thc

12 prcliminary cxamination. Motions to supprcss mutst bc

13 mafte to thc triMd couff as provited in Ptic 12.

14 (h) Discharge of Defendant. if from the cvitencc it appcars

1 5 that thcrc is no probablc cattsc to bclicvc that an offensc

1 6 hats bccn committcd or, thatt the dcfcndant committcd it,

1 7 thc fcdcral magistratc jutdgc shall dismiss thc complatint

1 8 and dischargc thc dcfcndant. Thc dischargc of thc

1 9 dcfcndant shall not prccluidc thc go-vcnmmcnt from

20 instimting a subscqtucnt proscution for thc samc offensc.

2 1 (0) Rccords. Aftcr concluding thec procccding thc fcdcral

22 maitratc judgc shall transmit forthwith to thc clcrk ot

23 thc district couflt all patpcrs in thc Frocccding. Thc

24 aistratcjudgc shall promptly makc or causc to bc madc

25 a rccord or sftntma- of suceh procccdingr.
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26 (1) On timcly application to n fcderal magistratc judgc,

27 thc attorncy for a defndant in a criminal casc may bc

28 given thc opportuntity to havc thc recording of thc

29 hering on prcliminary cxamination nadc availablc to

3 0 that aftlerny in eenneetion with any fut ther hearing

31 or preparation for trial. Thc court may, by local rulc,

32 appoint thc placc for and dcfinc thc conditions under

33 whieh steh opportunity may be afforded eounsei.

34 (2) On application of a defendant addrcssed to thc court

35 or any judgc thercof, an order may issuC that thc

36 federal magistratcjudgc makc availablc a copy ofthc

37 transcript, or of a portion thereof-, to defensc

3J8 eouisl. Such order shall provide for pre e nt1

39 costs of such transcript by thc defendant unless thc

40 deecndant makes a sufficient affidavit that the

41 difcndmnt is. table to pay or to give seetrity
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42 therefor, in which casc thc cxpcnsc shall bc paid by

43 the Diretfor of the Administ1 ative OffieV of the

44 United States Courts from availablc appropriated

45 funds. Counscl for thc govemrnmnt may move also

46 that a eopy of the transtipt, in whole or in pIIt, bc

47 made avatilabcl to it, for good causc shovm, and an

48 order may bc cntcred granting such motion in wholc

49 or in part, on appropIatc ters, emeept that the

50 goverrment need not prepay eosts nor fitmis-h

51 seeuAy _therefo

52 (d) Production of Statemcnts.

53 (1) in1 Ge n e ra l. Rutic 26.2(tt) (d) and (f) applies at ainy

54 hcaring under this rulc, unless thc court, for good

55 causc shown, rules otherwisc in a particular casc.

56 (2) Sanctions for Failurc to Produce Statemnct. If a

57 p_ _y elets not to _oply with an order _ __r
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58 Rulc 26.2(a) to deliver a statement to the moving

59 party, the eeurt may not c-nsider the testimony of-

60 witness whose statement is withheld.

61 Rule 5.1. Preliminara Hearing in a Felony Case

62 (a) In General. If a defendant is charged with a felony, a

63 magistrate judge must conduct a preliminary hearing

64 unless:

65 (1! the defendant waives the hearing:

66 (Q the defendant is indicted: or

67 (f the govermnent files an information under Rule 7(b).

68 Ub Election of District. A defendant arrested in a district

69 other than where the offense was allegedly committed

70 may elect to have the preliminary hearing conducted in

71 the district where the prosecution is pending.

72 (c) Scheduling. The magistrate judge must hold the

73 preliminary hearing within a reasonable time, but no later
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74 than 10 days after the initial appearance if the defendant

75 is in custody and no later than 20 days if not in custody.

76 (d) Extending the Time. With the defendant's consent and

77 upon a showing of good cause - taking into account the

78 public interest in the prompt disposition of criminal

79 cases - a magistrate judge may extend the time limits in

80 Rule 5.1 (c) one or more times. If the defendant does not

81 consent, the magistrate judge may extend the time limits

82 only on a showing that extraordinary circumstances exist

83 and justice requires the delay.

84 (e Hearing and Finding. At the preliminary hearing, the

85 defendant may cross-examine adverse witnesses and may

86 introduce evidence but cannot object to evidence on the

87 ground that it was unlawfully acquired. If the magistrate

88 Judge finds probable cause to believe an offense has been

89 committed and the defendant committed it. the magistrate
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90 Judge must promptly require the defendant to appear for

91 further proceedings.

92 (fl Discharging the Defendant. If the magistrate judge

93 finds no probable cause to believe an offense has been

94 committed or the defendant committed it, the magistrate

95 judge must dismiss the complaint and discharge the

96 defendant. A discharge does not preclude the

97 government from later prosecuting the defendant for the

98 same offense.

99 g Records. The nreliminarv hearing must be recorded by

100 a court reporter or by a suitable recording device. A

101 recording ofthe proceeding may be made available to any

102 party upon request. A copy of the recording and a

103 transcript may be provided to any party upon request and

104 upon pavment as required by applicable Judicial

105 Conference regulations.
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106 (h) Production of Statements.

107 (1) In General. Rule 26.2(a)-(d) and (f) applies at any

108 hearing under this rule, unless the magistrate judge

109 for good cause rules otherwise in a particular case.

110 (2) Sanctions for Failure to Produce Statement. If a

111 party disobeys a Rule 26.2(a) order to deliver a

112 statement to the moving party, the magistrate judge

113 must not consider the testimony of a witness whose

114 statement is withheld.

COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the
underlying statute, 18 U.S.C. § 3060, uses the phrase preliminary
examination, the Committee believes that the phrase preliminary
hearing is more accurate. What happens at this proceeding is more
thanjust an examination; it includes an evidentiary hearing, argument,
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and a judicial ruling. Further, the phrase preliminary hearing
predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second
paragraph of current Rule 5(c). Rule 5.1 (b) addresses the ability of a
defendant to elect where a preliminary hearing will be held. That
provision is taken from current Rule 40(a).

Rule 5.1 (c) and (d) include material currently located in
Rule 5(c): scheduling and extending the time limits for the hearing.
The Committee is aware that in most districts, magistrate judges
perform these functions. That point is also reflected in the definition
of "court" in Rule l(b), which in turn recognizes that magistrate
judges may be authorized to act.

Rule 5.1 (d) contains a significant change in practice. The revised
rule includes language that expands the authority of a United States
magistrate judge to grant a continuance for a preliminary hearing
conducted under the rule. Currently, the rule authorizes a magistrate
judge to grant a continuance only in those cases in which the
defendant has consented to the continuance. If the defendant does not
consent, then the government must present the matter to a district
court judge, usually on the same day. The proposed amendment
conflicts with 18 U.S.C. § 3060, which tracks the original language of
the rule and permits only district court judges to grant continuances
when the defendant objects. The Committee believes that this
restriction is an anomaly and that it can lead to needless consumption
of judicial and other resources. Magistrate judges are routinely
required to make probable cause determinations and other difficult
decisions regarding the defendant's liberty interests, reflecting that the
magistrate judge's role has developed toward a higher level of
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responsibility for pre-indictment matters. The Committee believes that
the change in the rule will provide greater judicial economy and that
it is entirely appropriate to seek this change to the rule through the
Rules Enabling Act procedures. See 28 U.S.C. § 2072(b). Under
those procedures, approval by Congress of this rule change would
supersede the parallel provisions in 18 U.S.C. § 3060.

Rule 5.1 (e), addressing the issue of probable cause, contains the
language currently located in Rule 5.1 (a), with the exception of the
sentence, "The finding of probable cause may be based upon hearsay
evidence in whole or in part." That language was included in the
original promulgation ofthe rule in 1972. Similar language was added
to Rule 4 in 1974. In the Committee Note on the 1974 amendment,
the Advisory Committee explained that the language was included to
make it clear that a finding of probable cause may be based upon
hearsay, noting that there had been some uncertainty in the federal
system about the propriety of relying upon hearsay at the preliminary
hearing. See Advisory Committee Note to Rule 5.1 (citing cases and
commentary). Federal law is now clear on that proposition. Thus, the
Committee believed that the reference to hearsay was no longer
necessary. Further, the Committee believed that the matter was best
addressed in Rule 1 101 (d)(3), Federal Rules of Evidence. That rule
explicitly states that the Federal Rules of Evidence do not apply to
"preliminary examinations in criminal cases, ... issuance of warrants for
arrest, criminal summonses, and search warrants." The Advisory
Committee Note accompanying that rule recognizes that: "The nature
of the proceedings makes application of the formal rules of evidence
inappropriate and impracticable." The Committee did not intend to
make any substantive changes in practice by deleting the reference to
hearsay evidence.
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Rule 5.1(f), which deals with the discharge of a defendant,
consists of former Rule 5.1 (b).

Rule 5.1(g) is a revised version of the material in current
Rule 5.1(c). Instead of including detailed information in the rule itself
concerning records of preliminary hearings, the Committee opted
simply to direct the reader to the applicable Judicial Conference
regulations governing records. The Committee did not intend to make
any substantive changes in the way in which those records are
currently made available.

Finally, although the rule speaks in terms of initial appearances
being conducted before a magistratej udge, Rule 1 (c) makes clear that
a district judge may perform any function in these rules that a
magistrate judge may perform.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 5.1 is one
of those rules. In revising Rule 5. 1, the Committee decided to also
propose a substantive change that would permit a United States
magistrate judge to grant a continuance for a preliminary hearing
conducted under the rule where the defendant has not consented to
such a continuance. Another version of Rule 5.1 that does not include
that proposed change is being published simultaneously in a separate
pamphlet.
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Rule 10. A n.aignment

2 SArraign shall b coduteed in open co"rt and shall

3 consist of rcaing the indietiet or infimation to the

4 defendant er stating to the defedart the substanee of the

5 charge ard calling on the dcf t to pld there*. Th

6 dcfdefendt shall be given a copy of the indcetmxt or

7 information befemr being calld upoin to plead.

8 Rule 10. Arraignment

9 (a In General. Arraignment must be conducted in open

10 court and must consist of:

II W ensuring that the defendant has a copy of the

12 indictment or information:

13 JD reading the indictment or information to the

14 defendant or stating to the defendant the substance

15 of the charge: and then
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16 (3! asking the defendant to plead to the indictment or

17 information.

18 flg2~ Waiving Apoearance. A defendant need not be present

19 for the arraignment if:

20 (1) the defendant has been charged by indictment or

21 misdemeanor information:

22 ( the defendant., in a written waiver signed by both the

23 defendant and defense counsel. has waived

24 appearance and has affirmed that the defendant

25 received a copv of the indictment or information and

26 that the plea is not guilty: and

27 (3 the court accepts the waiver.

28 (Z Video Teleconferencing. Video teleconferencing may

29 be used to arraign a defendant if the defendant waives the

30 right to be arraigned in open court.
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31 [ALTERNATIVE VERSION]

32 Lc) Video Teleconferencing. Video teleconferencing may

33 be used to arraign a defendant.

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the generalrestyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.These changes are intended to be stylistic only, except as noted below.

Read together, Rules 10 and 43 require the defendant to bephysically present in court for the arraignment. See, e.g., Valenzuela-
Gonzales v. United States, 915 F.2d 1276, 1280 (9th Cir. 1990)(Rules 10 and 43 are broader in protection than the Constitution).
The amendments to Rule 10 create two exceptions to thatrequirement. The first provides that the court may hold anarraignment in the defendant's absence when the defendant has waivedthe right to be present in writing and the court consents to that waiver.The second permits the court to hold arraignments by videoteleconferencing when the defendant is at a different location. Aconforming amendment has also been made to Rule 43.

In amending Rule 10 and Rule 43, the Committee was concerned
that permitting a defendant to be absent from the arraignment couldbe viewed as an erosion of an important element of the judicialprocess. First, it may be important for a defendant to see andexperience first-hand the formal impact of the reading of the charge.Second, it may be necessary for the court to personally see and speak
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with the defendant at the arraignment, especially when there is a real
question whether the defendant actually understands the gravity ofthe
proceedings. And third, there may be difficulties in providing the
defendant with effective and confidential assistance of counsel if
counsel, but not the defendant, appears at the arraignment.

The Committee nonetheless believed that in appropriate
circumstances the court, and the defendant, should have the option of
conducting the arraignment in the defendant's absence. The question
of when it would be appropriate for a defendant to waive an
appearance is not spelled out in the rule. That is left to the defendant
and the court in each case.

A critical element to the amendment is that no matter how
convenient or cost effective a defendant's absence might be, the
defendant's right to be present in court stands unless he or she waives
that right in writing. Under the amendment, both the defendant and
the defendant's attorney must sign the waiver. Further, the
amendment requires that the waiver specifically state that the
defendant has received a copy of the charging instrument.

If the trial court has reason to believe that in a particular case the
defendant should not be permitted to waive the right, the court may
reject the waiver and require that the defendant actually appear in
court. That might be particularly appropriate when the court wishes
to discuss substantive or procedural matters in conjunction with the
arraignment and the court believes that the defendant's presence is
important in resolving those matters.

The amendment does not permit waiver of an appearance when
the defendant is charged with a felony information. In that instance,
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the defendant is required by Rule 7(b) to be present in court to waive
the indictment. Nor does the amendment permit a waiver of
appearance when the defendant is standing mute, (see Rule 11 (a)(4)),
or entering a conditional plea, (see Rule 1 (a)(2)), a nolo contendere
plea, (see Rule 1 1 (a)(3)), or a guilty plea, (see Rule 11 (a)( 1)). In each
of those instances the Committee believed that it was more
appropriate for the defendant to appear personally before the court.

It is important to note that the amendment does not permit the
defendant to waive the arraignment itself, which may be a triggering
mechanism for other rules.

[Alternate Version for Video Teleconferencing- Defendant's
Consent Required. Rule 10(c) addresses the second substantive
change in the rule. That provision permits the court to conduct
arraignments through video teleconferencing, if the defendant waives
the right to be arraigned in court. Although the practice is now used
in state courts and in some federal courts, Rules 10 and 43 have
generally prevented federal courts from using that method for
arraignments in criminal cases. See, e.g., Valenzuela-Gonzales v.
United States, supra (Rules 10 and 43 mandate physical presence of
defendant at arraignment and that arraignment take place in open
court; thus, pilot program for video teleconferencing not permitted).
A similar amendment was proposed by the Committee in 1993 and
published for public comment. The amendment was later withdrawn
from consideration in order to consider the results of several planned
pilot programs. Upon further consideration, the Committee believed
that the benefits of using video teleconferencing outweighed the costs
of doing so. This amendment also parallels an amendment in Rule 5(f)
that would permit initial appearances to be conducted by video
teleconferencing.
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The arguments for opposing video teleconferencing of
arraignments generally parallel those noted, supra, for permitting the
defendant to waive the right to be personally brought before ajudicial
officer. Yet, if one accepts the argument that the defendant may
voluntarily waive a personal appearance altogether at the arraignment,
the same defendant should be able to consent to an arraignment from
a remote location. Further, the Committee was persuaded in part by
the fact that some districts deal with a very high volume of
arraignments of defendants who are in custody and because of the
distances involved, must be transported long distances. That
potentially presents security risks to law enforcement and court
personnel.

Although the rule requires the defendant to waive a personal
appearance for an arraignment, the rule does not require that the
waiver for video teleconferencing be in writing. Nor does it require
that the defendant waive that appearance in person, in open court. It
would normally be sufficient for the defendant to waive an appearance
while participating through a video teleconference.]

[Alternate Version for Video Teleconferencing- Defendant's
Consent Not Required. Rule 1 0(c) addresses the second substantive
change in the rule. That provision permits the court to conduct
arraignments through video teleconferencing, even if the defendant
does not waive the right to be arraigned in court. Although the
practice is now used in state courts and in some federal courts,
Rules 10 and 43 have generally prevented federal courts from using
that method for arraignments in criminal cases. See, e.g., Valenzuela-
Gonzales v. United States, supra (Rules 10 and 43 mandate physical
presence of defendant at arraignment and that arraignment take place
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in open court; thus, pilot program for video teleconferencing not
permitted). A similar amendment was proposed by the Committee in
1993 and published for public comment. The amendment was later
withdrawn from consideration in order to consider the results of
several planned pilot programs. Upon further consideration, the
Committee believed that the benefits of using video teleconferencing
outweighed the costs of doing so. This amendment also parallels an
amendment in Rule 5 that would permit initial appearances to be
conducted by video teleconferencing. In providing for video
teleconferencing of arraignments, even without the consent of the
defendant, the Committee was persuaded in part by the fact that some
districts deal with a very high volume of arraignments of defendants
who are in custody and because of the distances involved, must be
transported long distances. That potentially presents security risks to
law enforcement and court personnel. The Committee believed that
the beneficial use of video teleconferenced arraignments would be lost
if the defendant's consent was required. Indeed, the pilot programs
noted, supra, were hampered by the fact that defendants rarely
consented to the use of video teleconferencing.]

The amendment leaves to the courts the decision first, whether to
permit video arraignments, and second, the procedures to be used.
The Committee was satisfied that the technology has progressed to
the point that video teleconferencing can address the concerns raised
in the past about the ability of the court and the defendant to see each
other and for the defendant and counsel to be in contact with each
other, either at the same location or by a secure remote connection.
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REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 1 0 is one of
those rules. This proposed revision of Rule 10 includes an amendment
that would permit the defendant to waive any appearance at an
arraignment and a second amendment that would permit use of video
teleconferencing for arraignments. Another version of Rule 10, which
does not include these significant amendments is being published
simultaneously in a separate pamphlet. This version of Rule 10, in
turn, includes alternate language relating to video teleconferencing,
with or without the defendant's consent. One version requires that
the defendant consent to the procedure. The other version does not
require a defendant's consent. The Committee opted to publish
alternate versions to obtain a wider range of public comments on the
proposal, and in recognition of the view of some that if the defendant
is required to consent, the beneficial uses of video teleconferencing
will rarely be used.

Rule 12.2. Notice of Insanity Defense or Expert Testimmny

2 of Dcfendant'a Mental Condition

3 (a Dees of Insanity. if _ deedn intend* _.:_s to rel uponA_ +i

4 the defense of insanity at the time of the alleged Offense,

166



36 FEDERAL RULES OF CRIMINAL PROCEDURE

5 the defcndant salh-l, "ithin the time provided frI the filing

6 of pretrial motions or at such later time as the cout may

7 dircet, notify the atomrney for the govenctmnt in writing

8 of such intention and file a copy of such notice with the

9 clerk. If there is a failure to comply with the requirements

10 of this subdivision, insanity may not be raised as a

11 defense. The court may for cause shown allow late filing

12 of the notice or grant additional time to the parties to

13 prepare for trial or make such other order as may be

14 appropriate.

15 (b) Expert Tcstimony of Dcfendant's Mental Condition.

16 If a defendant intends to introduce expert testimony

17 relating to a mental disease or defcct or any other mental

18 condition of the defendant bearing upon the issue of guilt,

19 the defendant shall, within the time provided for the filing

20 of pretrial motions or at such later time as the court may
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21 dircet, notify the attorcy for thc goe cnt in writing

22 of such intention and filc a copy of such noticc with the

23 clerk. Thc court may for causc shown allow latc filing of

24 thc noticc or grant additional timc to thc partics to

25 preparc for trial or makc such other order a ma'; bc

26

27 (c) Mental Earation of Defendant. in _______:A4_

28 casc thc court may, upon motion of thc attomey for thc

29 govemcr nt, order thc defendant to submit to an

30 cxaination pursuant to 18 U.S.C. 4241 or 4242. No

31 statemennt made by the defcitrdat in the etUise of any

32 nnation provided for by this rule, whether thcD

33 cxamination bc with or without thc consent of thc

34 defendant, no testimony by thc cxpert based upon such

35 statement, and no other fruits of the statement shall! be

36 admitted in evidenee against the defendant in any criminal
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37 proceeding cxeept onr a n iSeUC rspecting mental

38 condition on which the defendant has intredteed

39 testimony.

40 (d) Failure to Comply. If therm is a failure to give notice

41 when required by subdivision (b) of this rmi or to submit

42 to an cxamnation when ordered u n d er su b div i si on (c ) of

43 th is rule, the court may exclude the testimony of any

44 expert witness offered by the defendant on the issu of

45 the defendant's guilt.

46 (c) Inadmissibility of Withdrawn Intention. Evidenee of

47 an intention as to which notice was given under

48 subdivision (a) or (b), later withdran, is not, in any civil

49 or criminal prceeeding, admissible against the person who

50 gasc notiee of the intenti'n

51 Rule 12.2. Notice of Insanitv Defense: Mental

52 Examination
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53 (a) Notice of an Insanity Defense. A defendant who intends

54 to assert a defense of insanity at the time of the alleged

55 offense must notify an attorney for the government in

56 writing within the time provided for filing a pretrial

57 motion, or at any later time the court directs. A

58 defendant who fails to do so cannot rely on an insanity

59 defense. The court may - for good cause - allow the

60 defendant to file the notice late, grant additional trial-

61 preparation time, or make other appropriate orders.

62 m Notice of Expert Evidence of a Mental Condition. If

63 a defendant intends to introduce expert evidence relating

64 to a mental disease or defect or any other mental

65 condition of the defendant bearing on either (1) the issue

66 of guilt or (2) the issue of punishment in a capital case,

67 the defendant must - within the time provided for the

68 filing of pretrial motions or at a later time as the court
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69 directs - notify an attorney for the government in

70 writing of this intention and file a copy of the notice with

71 the clerk. The court may. for good cause, allow late filing

72 of the notice or 2rant additional time to the parties to

73 prepare for trial or make any other appropriate order.

74 ( c! Mental Examination.

75 (1) Authority to Order Examination: Procedures.

76 (A! The court may upon motion of an attorney for

77 the government order the defendant to submit to

78 a competency examination under 18 U.S.C.

79 § 4241.

80 (B! If the defendant provides notice under

81 Rule 12.2(a). the court must, upon the

82 government's motion, order the defendant to be

83 examined under 18 U.S.C. § 4242. If the

84 defendant provides notice under Rule 12.2(b.
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85 the court may, upon the government's motion.

86 order the defendant to be examined under

87 procedures ordered by the court.

88 fD Disclosing Results and Reports of Capital

89 Sentencing Examination. The results and reports

90 of any examination conducted solely under Rule 12.2

91 (c)(1) after notice under Rule 12.2(b)(2) must be

92 sealed and must not be disclosed to any attornem for

93 the government or the defendant unless the

94 defendant is found guilty of one or more capital

95 crimes and the defendant confirms an intent to offer

96 during sentencing proceedings expert evidence on

97 mental condition.

98 (3! Disclosing Results andReports ofthe Defendant's

99 Expert Examination. After disclosure under

100 Rule 12.2(c)(2) of the results and reports of the
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101 government's examination, the defendant must

102 disclose to the govermnent the results and reports of

103 any examination on mental condition conducted by

104 the defendant's expert about which the defendant

105 intends to introduce expert evidence.

106 (4) Inadmissibility of a Defendant's Statements. No

107 statement made by a defendant in the course of any

108 examination conducted under this rule (whether

109 conducted with or without the defendant's consent).

110 no testimony by the expert based on the statement.

111 and no other fruits of the statement may be admitted

112 into evidence against the defendant in any criminal

113 proceeding except on an issue respecting mental

114 condition on which the defendant:

115 (A) has introduced evidence of incompetency or

116 after notice under Rule 12.2(a) or (b)(1). or
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117 fl) has introduced expert evidence after notice

118 under Rule 12.2(b)(2).

119 (d Failure to Comply. If the defendant fails to give notice

120 under Rule 12.2(b) or does not submit to an examination

121 when ordered under Rule 12.2(c), the court may exclude

122 any expert evidence from the defendant on the issue of

123 the defendant's mental disease, mental defect, or any

124 other mental condition bearing on the defendant's guilt or

125 the issue of punishment in a capital case.

126 (e Inadmissibility of Withdrawn Intention. Evidence of

127 an intention as to which notice was given under

128 Rule 12.2(a) or (bh) later withdrawn, is not, in any civil or

129 criminal proceeding, admissible against the person who

130 gave notice of the intention.
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COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the
general restyling of the Criminal Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only, except as
noted below.

The substantive changes to Rule 12.2 are designed to address five
issues. First, the amendments clarify that a court may order a mental
examination for a defendant who has indicated an intention to raise a
defense of mental condition bearing on the issue of guilt. Second, the
defendant is required to give notice of an intent to present expert
evidence of the defendant's mental condition during a capital
sentencing proceeding. Third, the amendments address the ability of
the trial court to order a mental examination for a defendant who has
given notice of an intent to present evidence of mental condition
during capital sentencing proceedings and when the results of that
examination may be disclosed. Fourth, the amendment addresses the
timing of disclosure ofthe results and reports ofthe defendant's expert
examination. Finally, the amendment extends the sanctions for failure
to comply with the rule's requirements to the punishment phase of a
capital case.

Under current Rule 12.2(b), a defendant who intends to offer
expert testimony on the issue of his or her mental condition on the
question of guilt must provide a pretrial notice of that intent. The
amendment extends that notice requirement to a defendant who
intends to offer expert evidence, testimonial or otherwise, on his or
her mental condition during a capital sentencing proceeding. As
several courts have recognized, the better practice is to require pretrial
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notice ofthat intent so that any mental examinations can be conducted
without unnecessarily delaying capital sentencing proceedings. See,
e.g., United States v. Beckford, 962 F. Supp. 748, 754-64 (E.D. Va.
1997); United States v. Haworth, 942 F. Supp. 1406, 1409 (D.N.M.
1996). The amendment adopts that view.

A change to Rule 12.2(c)(1) clarifies the authority of the court to
order mental examinations for a defendant. As currently written, the
subdivision implies that the trial court has discretion to grant a
government motion for a mental examination of a defendant who has
indicated under Rule 12.2(a) an intent to raise the defense of insanity.
But the corresponding statute, 18 U.S.C. § 4242, requires the court
to order an examination if the defendant has provided notice of an
intent to raise that defense and the government moves for the
examination. The amendment conforms Rule 12.2(c) to the statute.
Any examination conducted on the issue of the insanity defense would
thus be conducted in accordance with the procedures set out in the
statutory provision.

While the authority of a trial court to order a mental examination
of a defendant who has registered an intent to raise the insanity
defense seems clear, the authority under the rule to order an
examination of a defendant who intends only to present expert
testimony on his or her mental condition on the issue of guilt is not as
clear. Some courts have concluded that a court may order such an
examination. See, e.g., UnitedStates v. Stackpole, 811 F.2d 689,697
(1st Cir. 1987); United States v. Buchbinder, 796 F.2d 910, 915 (1st
Cir. 1986); and United States v. Halbert, 712 F.2d 388 (9th Cir.
1983). In United States v. Davis, 93 F.3d 1286 (6th Cir. 1996),
however, the court in a detailed analysis of the issue concluded that
the district court lacked the authority under the rule to order a mental
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examination of a defendant who had provided notice of an intent to

offer evidence on a defense of diminished capacity. The court noted
first that the defendant could not be ordered to undergo commitment
and examination under 18 U.S.C. § 4242, because that provision
relates to situations when the defendant intends to rely on the defense
of insanity. The court also rejected the argument that the examination
could be ordered under Rule 12.2(c) because this was, in the words

of the rule, an "appropriate case." The court concluded, however,
that the trial court had the inherent authority to order such an
examination.

The amendment clarifies that the authority of a court to order a

mental examination under Rule 12.2(c)(1)(B) extends to those cases

when the defendant has provided notice, under Rule 12.2(b), of an

intent to present expert testimony on the defendant's mental condition,
either on the merits or at capital sentencing. See, e.g., United States

v. Hall, 152 F.3d 381 (5th Cir. 1998), cert. denied, 119 S. Ct. 1767
(1999).

The amendment to Rule 12.2(c)(1) is not intended to affect any

statutory or inherent authority a court may have to order other mental
examinations.

The amendment leaves to the court the determination of what

procedures should be used for a court-ordered examination on the
defendant's mental condition (apart from insanity). As currently
provided in the rule, if the examination is being ordered in connection
with the defendant's stated intent to present an insanity defense, the
procedures are dictated by 18 U.S.C. § 4242. On the other hand, if

the examination is being ordered in conjunction with a stated intent to
present expert testimony on the defendant's mental condition (not
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amounting to a defense of insanity) either at the guilt or sentencing

phases, no specific statutory counterpart is available. Accordingly, the

court is given the discretion to specify the procedures to be used. In

so doing, the court may certainly be informed by other provisions,

which address hearings on a defendant's mental condition. See, e.g.,

18 U.S.C. § 4241, et. seq.

Additional changes address the question when the results of an'

examination ordered under Rule 12.2(b)(2) may, or must, be

disclosed. The Supreme Court has recognized that use of a

defendant's statements during a court-ordered examination may

compromise the defendant's right against self-incrimination. See

Estelle v. Smith, 451 U.S. 454 (1981) (defendant's privilege against

self-incrimination violated when he was not advised of right to remain

silent during court-ordered examination and prosecution introduced

statements during capital sentencing hearing). But subsequent cases

have indicated that the defendant waives the privilege if the defendant

introduces expert testimony on his or her mental condition. See, e.g.,

Powell v. Texas, 492 U.S. 680, 683-84 (1989); Buchanan v.

Kentucky, 483 U.S. 402, 421-24 (1987); Presnell v. Zant, 959 F.2d

1524, 1533 (l1th Cir. 1992); Williams v. Lynaugh, 809 F.2d 1063,

1068 (5th Cir. 1987); United States v. Madrid, 673 F.2d 1114,1119-

21 (10th Cir. 1982). That view is reflected in Rule 12.2(c) which

indicates that the statements of the defendant may be used against the

defendant only after the defendant has introduced testimony on his or

her mental condition. What the current rule does not address is if, and

to what extent, the prosecution may see the results of the examination,

which may include the defendant's statements, when evidence of the

defendant's mental condition is being presented solely at a capital

sentencing proceeding.

178



48 FEDERAL RULES OF CRIMINAL PROCEDURE

The proposed change in Rule 12.2(c)(2) adopts the procedure
used by some courts to seal or otherwise insulate the results of the
examination until it is clear that the defendant will introduce expert
evidence about his or her mental condition at a capital sentencing
hearing; i.e., after a verdict of guilty on one or more capital crimes,
and a reaffirmation by the defendant of an intent to introduce expert
mental-condition evidence in the sentencing phase. See, e.g., United
States v. Beckford, 962 F. Supp. 748 (E.D. Va. 1997). Most courts
that have addressed the issue-have recognized that if the government
obtains early access to the accused's statements, it will be required to
show that it has not made any derivative use of that evidence. Doing
so can consume time and resources. See, e.g., United States v. Hall,
supra, 152 F.3d at 398 (noting that sealing of record, although not
constitutionally required, "likely advances interests of judicial
economy by avoiding litigation over [derivative use issue]").

Except as provided in Rule 12.2(c)(3), the rule does not address
the time for disclosing results and reports of any expert examination
conducted by the defendant. New Rule 12.2(c)(3) provides that upon
disclosure under subdivision (c)(2) of the results and reports of the
government's examination, disclosure of the results and reports of the
defendant's expert examination is mandatory, if the defendant intends
to introduce expert evidence relating to the examination.

Rule 12.2(c), as previously written, restricted admissibility of the
defendant's statements during the course of an examination conducted
under the rule to an issue respecting mental condition on which the
defendant "has introduced testimony" - expert or otherwise. As
amended, Rule 12.2(c)(4) provides that the admissibility of such
evidence in a capital sentencing proceeding is triggered only by the
defendant's introduction of expert evidence. The Committee believed
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that, in this context, it was appropriate to limit the government's
ability to use the results of its expert mental examination to instances
in which the defendant has first introduced expert evidence on the
issue.

Rule 12.2(d) has been amended to extend sanctions for failure to
comply with the rule to the penalty phase of a capital case. The
selection of an appropriate remedy for the failure of a defendant to
provide notice or submit to an examination under subdivisions (b) and
(c) is entrusted to the discretion of the court. While subdivision (d)
recognizes that the court may exclude the evidence of the defendant's
own expert in such a situation, the court should also consider "the
effectiveness of less severe sanctions, the impact of preclusion on the
evidence at trial and the outcome of the case, the extent of
prosecutorial surprise or prejudice, and whether the violation was
willful." Taylor v. Illinois, 484 U.S. 400, 414 n.19 (1988) (citing
Fendler v. Goldsmith, 728 F.2d 1181 (9th Cir. 1983)).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 12.2 is one
of those rules. As outlined in the Committee Note, this proposed
revision of Rule 12.2 includes five substantive amendments. Another
version of Rule 12.2, which does not include these significant
amendments, is being published simultaneously in a separate pamphlet.
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Rule 12.4. Disclosure Statement

I fa) Who Must File.

2 (1) Nongovernmental Corporate Party. Any

3 nongovernmental corporate party to a proceeding in

4 a district court must file a statement that:

5 (A) identifies any parent corporation and any

6 publicly held corporation that owns 10% or

7 more of its stock or states that there is no such

8 corporation. and

9 (m) discloses any additional information that may be

10 required by the Judicial Conference of the

11 United States.

12 (2) Organizational Victim. If an organization is a

13 victim of the alleged criminal activity, the

14 government must file a statement identifying the

15 victim. If the organizational victim is a corporation,
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16 the statement must also disclose the information

17 required by Rule 12.4(a)(1).

18 (by Time for Filing, Supplemental Filing.

19 (1! A party must file the Rule 12.4(a) statement upon its

20 first- appearance. pleading, petition. motion.

21 response. or other request addressed to the court,

22 and

23 ( must promptly file a supplemental statement upon

24 any change in the information that the statement

25 requires.

COMMITTEE NOTE

Rule 12.4 is a new rule modeled after Federal Rule of Appellate
Procedure 26.1 and parallels similar provisions being proposed in new
Federal Rule of Civil Procedure 7.1. The purpose of the rule is to
assist judges in determining whether they must recuse themselves
because of a "financial interest in the subject matter in controversy."
Code of Judicial Conduct, Canon 3C(l)(c)(1972). It does not,
however, deal with other circumstances that might lead to
disqualification for other reasons.
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Under Rule 12.4(a)(1), any nongovernmental corporate party
must file a statement that indicates whether it has any parent
corporation that owns 10% or more of its stock or indicates that there
is no such corporation. In addition, the rule requires that party to
disclose any other information that may be required by the Judicial
Conference. Although the term "nongovernmental corporate party"
will almost always involve organizational defendants, it might also
cover any third party that asserts an interest in property to be forfeited
under new Rule 32.2.

Rule 12.4(a)(2) requires an attorney for the government to file a
statement that lists any organizational victims to the alleged criminal
activity; the purpose of this disclosure is to alert the court to the fact
that a possible ground for disqualification might exist. Further, if the
organizational victim is a corporation, the statement must include the
same information required of any nongovernmental corporate party.

Although the disclosures required by Rule 12.4 may seem limited,
they are calculated to reach the majority of circumstances that are
likely to call for disqualification on the basis of information that a
judge may not know or recollect. Framing a rule that calls for more
detailed disclosure is problematic and will inevitably require more
information than is necessary for purposes of automatic recusal.
Unnecessary disclosure of volumes of information may create the risk
that ajudge will overlook the one bit of information that might require
disqualification, and may also create the risk that courts will
experience unnecessary disqualifications rather than attempt to unravel
a potentially difficult question.

The same concerns about overbreadth are potentially present in
any local rules that might address this topic. Rule 12.4 does not
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address the promulgation of any local rules that might address the
same issue, or supplement the requirements of the rule. However, the
authority granted to the Judicial Conference to require additional
disclosures provides authority to preempt any local rules on the same
topic.

The rule does not cover disclosure of all financial information that
could be relevant to a judge's decision whether to recuse himself or
herself from a case. The Committee believes that with the various
disclosure practices in the federal courts and with the development of
technology, more comprehensive disclosure may be desirable and
feasible. The Committee further believes that the Judicial Conference
is in the best position to develop any additional requirements and to
adjust those requirements as technological and other developments
warrant. Accordingly, Rule 12.4(a)(1)(B) authorizes the Judicial
Conference to promulgate more detailed financial disclosure
requirements for criminal cases.

Rule 12.4(b)(1) indicates that the time for filing a disclosure
statement is at the point when the parties first have formal contact
with the court in a criminal proceeding. In some instances, that might
be as early as the initial appearance.

Finally, Rule 12.4(b)(2) requires the parties to file supplemental
statements with the court if there are any changes in the information
required in the statement.
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1 Rul 26. Taking of Tcstimony

2 In all trials the testimonay ofwitnesses sh a ll b e t ak en o ra lly

3 in open court, unless otherwise provided by an Act of

4 CGongrcss or by these rules, the Federal Rules of Evidenec, or

5 other rules adopted by the Supreme Court.

6 Rule 26. Taking Testimony

7 (a! In General. In all trials the testimony of witnesses must

8 be taken in open court, unless otherwise provided by an

9 Act of Congress or by rules adopted under 28 U.S.C.

10 H 2072-2077.

11 (Lb Transmitting Testimony from Different Location. In

12 the interest of justice. the court may authorize

13 contemporaneous video presentation in open court of

14 testimony from a witness who is at a different location if:

15 W the requesting party establishes compelling

16 circumstances for such transmission;
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1 7 (2) appropriate safeguards for the transmission are used:

18 and

19 (3 the witness is unavailable within the meaning of Rule

20 804(a)(4)-(5) of the Federal Rules of Evidence.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

Rule 26(a) is amended, by deleting the word "orally," to
accommodate witnesses who are not able to present oral testimony in
open court and may need, for example, a sign language interpreter.
The change conforms the rule, in that respect, to Federal Rule of Civil
Procedure 43.

A substantive change has been made to Rule 26(b). That
amendment permits a court to receive the video transmission of an
absent witness if certain conditions are met. As currently written,
Rule 26 indicates that normally only testimony given in open court will
be considered, unless otherwise provided by these rules, an Act of
Congress, or any other rule adopted by the Supreme Court. An
example of a rule that provides otherwise is Rule 15. That Rule
recognizes that depositions may be used to preserve testimony if there
are exceptional circumstances in the case and it is in the interest of
justice to do so. If the person is "unavailable" under Federal Rule of
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Evidence 804(a), then the deposition may be used at trial as
substantive evidence. The amendment to Rule 26(b) extends the logic
underlying that exception to contemporaneous video testimony of an
unavailable witness. The amendment generally parallels a similar
provision in Federal Rule of Civil Procedure 43.

The Committee believed that permitting use of video transmission
of testimony only in those instances when deposition testimony could
be used is a prudent and measured step. The proponent of the
testimony must establish that there are compelling circumstances for
such transmission. A party against whom a deposition may be
introduced at trial will normally have no basis for objecting if
contemporaneous testimony is used instead. Indeed, the use of such
transmitted testimony is in most regards superior to other means of
presenting testimony in the courtroom. The participants in the
courtroom can see for themselves the demeanor of the witness and
hear any pauses in the testimony, matters that are not normally
available in non-video deposition testimony. Although deposition
testimony is normally taken with all counsel and parties present with
the witness, those are not absolute requirements. See, e.g., United
States v. Salim, 855 F.2d 944, 947-48 (2d Cir. 1988) (conviction
affirmed where deposition testimony used although defendant and her
counsel were not permitted in same room with witness, witness's
lawyer answered some questions, lawyers were not permitted to
question witness directly, and portions of proceedings were not
transcribed verbatim).

The Committee recognized that there is a need for the trial court
to impose appropriate safeguards and procedures to insure the
accuracy and quality of the transmission, the ability of the jurors to
hear and view the testimony, and the ability of thejudge, counsel, and
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the witness to hear and understand each other during questioning.
See, e.g., United States v. Gigante, 166 F.3d 75 (2d Cir. 1999).
Deciding what safeguards are appropriate is left to the sound
discretion of the trial court.

The Committee believed that including the requirement of
"unavailability" as that term is defined in Federal Rule of Evidence
804(a)(4) and (5) will insure that the defendant's Confrontation Clause
rights are not infringed. In deciding whether to permit
contemporaneous transmission of the testimony of a government
witness, the Supreme Court's decision in Marylandv. Craig, 497 U.S.
836 (1990) is instructive. In that case, the prosecution presented the
testimony of a child sexual assault victim from another room by one-
way closed circuit television. The Court outlined four elements which
underlie Confrontation Clause issues: (1) physical presence; (2) the
oath; (3) cross-examination; and (4) the opportunity for the trier-of-
fact to observe the witness's demeanor. Id. at 847. The Court
rejected the notion that a defendant's Confrontation Clause rights
could be protected only if all four elements were present. The trial
court had explicitly concluded that the procedure was necessary to
protect the child witness, i.e., the witness was psychologically
unavailable to testify in open court. The Supreme Court noted that
any harm to the defendant resulting from the transmitted testimony
was minimal because the defendant received most of the protections
contemplated by the Confrontation Clause, i.e., the witness was under
oath, counsel could cross-examine the absent witness, and the jury
could observe the demeanor of the witness. See also United States v.
Gigante, supra (use of remote transmission of unavailable witness's
testimony did not violate confrontation clause).
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Although the amendment is not limited to instances such as those
encountered in Craig, it is limited to situations when the witness is
unavailable for any of the reasons set out in Federal Rule of Evidence
804(a)(4) and (5). Whether under particular circumstances a
proposed transmission will satisfy some, or all, of the four protective
factors identified by the Supreme Court in Craig, is a decision left to
the trial court.

By defining unavailability - for the purposes of this rule - in the
context of Federal Rule of Evidence 804(a)(4) and (5), the rule
indicates a preference for remote transmission of live testimony as
opposed to a deposition. The Committee was aware that
Rule 804(a)(5) generally recognizes a preference for deposition
testimony where the ground for unavailability in that rule is based
upon the witness's absence from the jurisdiction. Under
Rule 804(a)(5), a proponent may not rely upon the hearsay
exceptions, other than the exception for former testimony in
Rule 804(b)(1), unless the proponent first demonstrates that the
declarant is absent from the jurisdiction and that the proponent has
been unable to obtain the declarant's attendance or testimony. The
Committee recognizes that the amendment may have an impact on the
operation of Rule 804, for example, in those cases where the
declarant's ability to testify by remote transmission may preclude
counsel from relying upon Rule 804(a)(5).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
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and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 26 is one of
those rules. This proposed revision of Rule 26 includes an amendment
that would authorize a court to receive testimony from a remote
location. Another version of Rule 26, which does not include this
significant amendment, is being published simultaneously in a separate
pamphlet.

1 Rulc 30. Instructions

2 At the eLse o fthe evideie or at sttch earlier time duri__g

3 thc trial as thc court rcasonably dircets, any party may filc

4 written requcsts that thc court instruct thc jury on th c law as

5 set forth in thc requcsts. At thc samc timc copics of such

6 requests shllt bC f.rnishnd to all parties. Thc court shall inform

7 eatnmsl of its proposed aetion upon the reguests prior to their

8 argumcnts to thc jury. Thc court may instruct thc jury beforc

9 or aftcr thc argumcnts arc completed or at both times. No

10 party may assign as crror any portion of thC chargc or

11 omission11 there. rm unlss that party obj eets thcrcto before the

12 jury rctircs to consider its vcrdict, stating distinctly thc mattcr
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13 to which that party objects and the grounds of the objection.

14 Opportunity shall be given to make the objection out of the

15 hearing of the jury and, on request of any party, out of the

16 prcsenec of the jury.

17 Rule 30. Jury Instructions

18 (Oa In General. Any party may request in writing that the

19 court instruct the jury on the law as specified in the

20 request. The request must be made at the close of the

21 evidence or at any earlier time that the court reasonably

22 directs. When the request is made, the requesting partv

23 must furnish a copv to every other party.

24 (b! Ruling on a Request. The court must inform the parties

25 before closing arguments how it intends to rule on the

26 requested instructions.
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27 (c Time for Giving Instructions. The court may instruct

28 the jurM before or after the arguments are completed, or

29 at both times.

30 (d) Objections to Instructions. A Darty who objects to any

31 portion of the instructions or to a failure to give a

32 requested instruction must inform the court of the specific

33 objection and the grounds for the objection before the

34 Jury retires to deliberate. An opportunity must be given

35 to object out of the jury's hearing and, on request, out of

36 the jury's presence.

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted,
below.

Rule 30(a) is amended to reflect a change in the timing of
requests for instructions and now mirrors Federal Rule of Civil
Procedure 51. As currently written, the trial court may not direct the
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parties to file such requests before trial without violating Rules 30 and
57. While the amendment falls short of requiring all requests to be
made before trial in all cases, the amendment permits a court to do so
in a particular case or as a matter of local practice under local rules
promulgated under Rule 57.

Rule 3 0(d) has been changed to clarify what, if anything, counsel
must do to preserve error regarding an instruction or failure to
instruct. The rule retains the requirement of a contemporaneous and
specific objection (before the jury retires to deliberate). As the
Supreme Court recognized in Jones v. United States, 1 19 S. Ct. 2090,
2102 (1999), read literally, current Rule 30 could be construed to bar
any appellate review absent a timely objection when in fact a court
may conduct a limited review under a plain error standard. The topic
of plain error is not addressed in Rule 30 because it is already covered
in Rule 52. No change in practice is intended by the amendment.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 30 is one of
those rules. This proposed revision of Rule 30 includes an amendment
that would authorize a court to require the parties to file requests for
instructions before trial. Another version of Rule 30, which does not
include this substantive amendment, is being published simultaneously
in a separate pamphlet.
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1 RuleT 32. Sentenue and Judgment

2 (a) in Genera; Time. for Senteneing. When a preseiiteneez

3 investigation and report are madc utder subdivisionm

4 (b)(1), sentenec should bc imposed without unnmcmesary

5 delay following empletion of thc process prcscribed by

6 subdivision (b)(6). Vth time lirits prescribed in

7 subdivision (b)(6) may ec cither shortened or lengthened

8 frgood eause.

9 (b) Presntenee. in; estigation and Re1port.

10 (1) When Made. Thc probation off iccr must makc a

11 prcsentenec investigatien and submit a report to thc

12 court before thc sentenec iS impFsed untess:

13 (A) thc court finds that thc infrcmation in thc ecord

14 cnables it to cxercisc its sentencing authority

15 mcaningfully under 18 U.'.C. § 3553; and
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16 (I3) thc court cxplains this finding on thc rceord.

1 7 Notwithstanding the Freeeding e

18 prescntwne invcstigation and report, or othcr

19 report containing inforrnation su ffi c ic nt fo r th e

20 eo" i to entei an ordei of restitution, as the

21 eefl may dir*et, shall be required in any ase tin

22 which rcstitution is required to bc ordered.

23 (2) Presenec of Counscl. On requcst, the defendant's

24 ectmsel is entitled to notiee and at reamcnable

25 OFpcrtunity to afttnd any intervie ofthe defceidart

26 by at probation offieer in the eeturse a presentenee

27 inestigatiote

28 (3) Nondisdclsure. The report must not be stbmitted-te

29 the eottr or its ea11Le1ts diselosed to anyone tmiess

30 the defend&At has eesee in writing, has Fieaded

3 1 gutilty or nole eentendere, or has been fotund gttity-.
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32 (4) Contents of the Prcsentenec Report. The

33 p. _,ntne _eotms eti

34 (A) information_ ab.. the dfccndat's history and

35 eractcristics, including any o crimil

36 record, financial condition, and any

37 mest that, beetuse thecy affeet the

38 defendant's behavior, may be helpful in

39 imposing 3ntenec or in correctional treatment;

40 (IN) the classification of the offense and of the

41 defendant under the eategeries established by

42 the Sentencing CGomission under 28 U.S.C.

43 § 994(a), as the probation officer believes to be

44 atpplieabic to the defendant's case; the kinds of

45 sentenec and the sentencing range suggested for

46 such a category of offcnsc committed by such a

47 category of defendant as set forth in the
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48 guidelines issued by thc Scntencing Commissionr

49 utder 28 U.S.C. § 994(a)(1); afnd the probnftio_

50 officcr's cxplanation of any factors that may

51 siiggcst a suggestet differet setee twit] A WthVt

52 thc applienble guidelin cthat would bc momrc

53 appropriatc, givcn all the circumstanecs;

54 (C) a refcrcnec to any pertinent policy statemcnt

55 issued by thc Scntencing Commission under 28

56 UTS § 994(e)(2);

57 (D) vcrified information, stated in a

58 nonargumcntative stylc, containing an

59 asscssmcnt of thc financial, social,

60 psyehologitalt, and mcdical impact on any

61 individal against whom the offense has been

62 eommitted;
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63 (E) in appmpriatc casc3, information about the

64 naturc and extent of nonprison prgrams and

65 resturees availablc for thc defendant;

66 (F) in appropriatc cascs, infonration sufficicnt for

67 thc court to cntcr an order of rcstitution;

68 (C) any report and reommendation resulting frozm

69 a st1 dy order4 by the eurt tnder 18 U4.S.C.

70 3552(bv)and

71 (II) any otler information required by thc court.

72 (5) Exzlusions. Thcepresentenee report must exeltudc:

73 (A) anydiagn.stie.pinivlnsthat, ifdiselcsedmight

74 ricuAly 4isrupt a program of r1habilitdtionV,

75 (B) sourecs of information obtained upon apromisc

76 of cnfidentiality; or
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77 (C) any other information that, if disclosed, might

78 rcsult in harm, physical or otherwise, to thc

79 dAf_ dat or other prse__s.

80 (6) Disedsure aJ d Objections.

81 (A) Not less than 35 days befcrc the sentencin g

82 hcaring unless the defendant waives this

83 fIlittiil period I -the probation vf 1fi im s t

8 4 fu n ish t hc presentenee repo rt t o th c defendant,

85 thc defcadant's cunscl, and thc atterney for thc

8 6 Covermnent. Th court may, by lo--l rue -

87 individual cascs, dircet that thc probation officcr

88 not disclosc thc probation officcr's

89 recommendation, if any, on thc sentenec.

90 (B) Within 14 days aftcr rcciving thc prcsentenec

91 report, thc partics shall comemunicatc in writing

92 to thc probation officcr, and to cach other, any
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93 objections to any material information,

94 sentencing elassifications, sentecing guidelinc

95 rangcs, and policy statements cotained in or

96 omitted from thc prcsentenec report. Aftcr

97 rccciving objcctions, thc probation officcr may

98 mcet with thc defendant, thc defendants

99 counscl and thc attomey for thc Coveyrment to

100 discuss thosc objections. Thc probation officcr

101 may also conduct a ftwher invecstigation and

102 revisc the presentetee 1ePOrt as appropriatc.

103 (C) Not latcr than 7 days beforc thc sentencing

104 hcaring, thc probation officcr must submit thfc

105 presentenee report to thc court, together with an

106 addendum setting forth any unrcsolved

107 objctions, thc grounds for thosc objections, and

108 thc probation officcr's comnmcnts on thc
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109 objcctions. At thc samc timc, thc probation

110 officcr must fimish thc revisions of thc

111 presentenee report and thc addendum to thc

112 defendant, thc defendant's counscl, and thc

113 attornAy for the Covernment.

114 (D) Exeept for any unfrcsolvcd objcction tunder

115 subdivision (b)(6)(B), thc court may, at thc

116 hcaring, aceept thc prcsentenec report as its

117 finrdings of fact. For good causc show, the

118 ourt may allow a new -objction to be raised at

119 any time before imposing sentnc-e.

120 (c) Sentence

121 (1) Sentcrncing lIcaring. At ths e1 teneg11 6 hai 1 , 'the

122 court must afford counscl for the defendant and for

123 tho Govornmnt an opportunity to -omment on the

124 probation officor's detorminations and on other
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125 maters rclating to thc appropriatc sentenec, and

126 must rulc on mny unecsolved objections to thc

127 prcsntenec report. Thc court may, in its discrctiont,

128 permit thc partics to introducc testimony or 3ther

129 eviderec on t h c objections. For cach mattcr

130 controvcrted, thc court must makc cither a finding

131 on the allegation or a detcrmination that no finding

132 is necessaM bceause thc controvcrted mattcr will not

133 be taken into account in, or will not affcet,

134 skntencing. A written record of thcsc findings and

135 detcrminations must be appcnded to any copy of thc

136 prcsentenec report madc availabic to thc Burcau of

137 Prisons.

138 (2) Production of Statemcnts at Scntencing IHaring.

139 Rulc 26.2(a) (d) and (f) applics at a sentencing

140 hcaring under this rulc. If a prmty clects not to
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141 comply with an order under Rulc 26.2(a) to delivcr

142 a statement to the movant, the eaurt mafty not

143 con3ider thc affidavit or tcstimony of thc witncss

144 whosc statemcnt is withheld.

145 (3) Imposition of Sentenee. Before imposing sentenoec,

146 the court must:

147 (A) verify that the defendant and the defendant's

148 counscl have read and diseussed the prosentoe1 .

149 report madc available under subdivision

150 (b)(6)(A). if the owo~t has reeeived information

151 cxcluded from the prosentonc report unde

152 subdivision (b)(5) thc court in licu of 1makin 1g

153 that information av ailable1b k tourrmai it

154 in writing, if the information will be relied ont in

155 determining senten_:.
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156 Thc court must also give the defenidant and the

157 defendant' s counsel a rcasonable opportunity to

158 coamcnt on t h a t information;

159 ((B) afford defendant's counsel an opportunity to

160 speak on behalf of the defendant;

161 (C) address the dwcndant personally and determinc

162 whether the defendant wishes to make a

163 statement and to present any information in

164 mitigation of the sentenec;

165 (D) afford the attomcy for the Governmcnt an

166 opprtunity cquivalent to that of the defendant'is

167 counsel to speak to the court; and

168 (E) if sentenec is to be imposed for acrtime of

169 violenec or sexual abuse, address the victim

170 persentlly if the victim is present at the

171 sentencig hearing and determine if the victim
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172 wi3hcs to make a statement or present any

173 information in relation to the sentenee.

174 (4) In Camera Proceedings. The couart's summary o

175 information under subdivision (c)(3)(A) may be in

176 camera. Upon joint motion by the defendant and by

177 the attorney for the Govemnmcnt, the court may hear

178 in camera the staternenrts made utnder sub d iv is io n

17 9 (e)(3)(B), (C), (D), and (E)-by the defendant, the

1 80 d efen d a n t' s counsel, the victim, or the attorney for

181 the Govcnmcnt.

182 (5) Notification o f Right to Appeal. After imposing

183 sentenec in a ease which has gone to trial on a pia

184 of not guilty, the court must advise the defendant ot

185 the right to appeal. After imposing sentenec in any

186 case, the court must advise the defendant of any right

187 to appeal the sentenece, and of the right of a person
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188 who is unablc to pay thc c0st of an appcal to apply

189 for ieave to appeaI in foria pautperis. if the

190 defendant so requcsts, thc clerk of thc court must

191 immcdiatcly preparc and file a noticc of appeal -on

192 behitif of the defcndant.

193 (d) Judgment.

194 (1) InCcncral.Atjudgmcrntofconviction must set forth

195 thc plca, thc vcrdict or findings, the adjudication, and

196 the sentence. if the defendant is fou.d not guilty Vl

197 for any athcr r _: 1- is. entitled to be discharged,

198 judgmcnt must be cntcred accordingly .Thcjudgmcnt

199 must be signed by the judgc and cntcred by the clerk.

200 (2) Criminal Forfeiture. Forfciturc procedurcs arc

201 govercd by Rulc 32.2.**

The Supreme Court approved amendments in April 2000. The amendments
take effect on December 1, 2000, unless Congress takes action otherwise.
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202 (c) Plea Withdrawal. If a motion to withdraw a plca of

203 guilty or nolo contenderc is made beforc sent--cc is

204 teosd, thce eourt may pernit the pleato be withdrawn

205 if t... defedant shows any fir and just rcason. At f.ny

206 latcr timc, a plca may be set asidc only on direct appeal oF

207 1 .o__ tinder 2_ S0 T T2 .

208 () Definitions. For pupoe of this rul

209 (1) "vi-tim" means any i^dividual against whom an

210 offiense ham been coImitted for whiech. at sentenee is

211 to bc imposed, but thc right of allocution tnder

212 sbdi.sion (:)(3)(E) may be exeis-r _instea 1 y _

213 (A) aparetor lgal guIdimt if the victim is belVw

214 thc agc of cightcen yeao in 1 1 ptnt, or

215 (B) onc or morc family mcmbers or rclatives

216 designated by thc ecurt if the vietim is deeettsed

217 teitated;
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218 if such person o r person s arc present at the

219 sentencing hearing, regardless of whether the

220 victim is present; and

221 (2) "crime of vialenec or sexual abuse" means a crime

222 that involved the use or attempted or threatened use

223 of physical forec against the person or property of

224 another, or a crime under c h ap ter 109A of title 18,

225 United States Code.

226 Rule 32. Sentencing and Judgment

227 (a) Definitions. The following definitions apply under this

228 rule:

229 (1! "Victim" means an individual against whom the

230 defendant committed an offense for which the court

231 will impose sentence.

232 (2 "Crime of violence or sexual abuse" means:

208



78 FEDERAL RULES OF CRIMINAL PROCEDURE

233 a crime that involves the use. attempted use, or

234 threatened use of physical force against

235 another's person or property or

236 (j) a crime under 18 U.S.C. &§ 2241-2248 or

237 §§ 2251-2257.

238 (J! Time of Sentencing.

239 (j! In GeneraL The court must impose sentence

240 without unnecessary delay.

241 (2 Changing Time Limits. The court may. for good

242 cause, change any time limits prescribed in Rule 32.

243 (c! Presentence Investigation.

244 (! Required Investigation.

245 (A) In General. The probation officer must conduct

246 a Resentence investigation and submit a report

247 to the court before it imposes sentence unless:
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248 i) 18 U.S.C. § 3593(c) or another statute

249 requires otherwise, or

250 (ii) the court finds that the information in the

251 record enables it to meaningfullv exercise

252 its sentencing authority under 18 U.S.C.

253 6 3553. andthe court explains its finding on

254 the record.

255 (jM Restitution. If the law requires restitution. the

256 probation officer must conduct an investigation

257 and submit a report that contains sufficient

258 information for the court to order restitution.

259 (2) Interviewing the Defendant. The probation officer

260 who interviews a defendant as part of a presentence

261 investigation must, on request. give the defendant's

262 attorney notice and a reasonable opportunity to

263 attend the interview.
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264 [ Presentence Report.

265 (1) Contents of the Report. The presentence report

266 must contain the following information:

267 (A) the defendant's history and characteristics.

268 including:

269 Q any prior criminal record;

270 (ii) the defendant's financial condition, and

271 (iii) any circumstances affecting the defendant's

272 behavior that may be helpful in imposing

273 sentence or in correctional treatment,

274 (B the kinds of sentences and the sentencing range

275 provided by the Sentencing Commission's

276 guidelines, and the probation officer's

277 explanation of any factors that may suggest a

278 more appropriate sentence within or without an

279 applicable guideline,

211



FEDERAL RULES OF CRIMINAL PROCEDURE 81

280 (C) a reference to any pertinent Sentencing

281 Commission policy statement,

282 (D verified information. stated in a

283 nonargumentative style, that assesses the

284 financial, social. psvchological. and medical

285 impact on any individual against whom the

286 offense has been committed,

287 (E) when appropriate. the nature and extent of

288 nonprison programs and resources available to

289 the defendant;

290 (F! when the law permits the court to order

291 restitution. information sufficient for such an

292 orde

293 QG if the court orders a study under 18 U.S.C.

294 § 3552(b). any resulting report and

295 recommendation; and
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296 (HM any other information that the court requires.

297 ( Exclusions. The presentence report must exclude

298 the following:

299 (A) any diagnoses that, if disclosed. might seriously

300 disrupt a rehabilitation program:

301 (B) any sources of information obtained upon a

302 promise of confidentiality, and

303 aQ any other information that, if disclosed, might

304 result in physical or other harm to the defendant

305 or others.

306 (e! Disclosing the Report and Recommendation.

307 (1) Time to Disclose. Unless the defendant has

308 consented in writing. the probation officer must not

309 submit a presentence report to the court or disclose

310 its contents to anyone until the defendant has
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311 pleaded guilty or nolo contendere. or has been found

312 guilty.

313 12) Minimum Required Notice. The probation officer

314 must give the presentence report to the defendant.

315 the defendant's attorney, and the attorney for the

316 government at least 35 days before sentencing unless

317 the defendant waives this minimum period.

318 ( Sentence Recommendation. By local rule or by

319 order in a case. the court may direct the probation

320 officer not to disclose to anyone other than the court

321 the officer's recommendation on the sentence.

322 L Objecting to the Report.

323 W Time to Obiect. Within 14 days after receiving the

324 presentence report. the parties must state in writing

325 any objections, including objections to material
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326 information, sentencing guideline ranges, and policy

327 statements contained in or omitted from the report.

328 (2) Serving Obiections. An objecting part1 must

329 provide a cony of its objections to every other Raply

330 and to the probation officer.

331 (3 Action on Objections. After receiving objections.

332 the probation officer may meet with the parties to

333 discuss the objections. The probation officer may

334 then investigate further and revise the presentence

335 report as appropriate.

336 ( Submitting the Report. At least 7 days before

337 sentencing, the probation officer must submit to the court

338 and to the parties the presentence report and an

339 addendum containing any unresolved objections. the

340 grounds for those objections, and the probation officer's

341 comments on them.
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342 (bh Sentencing.

343 (1) In General. At sentencing. the court:

344 X must verify that the defendant and the

345 defendant's attorney have read and discussed

346 the presentence report and any addendum to the

347 report:

348 ( must give the defendant and the defendant's

349 attorney a written summary of- or summarize

350 in camera- any information excluded from the

351 presentence report under Rule 32(d)(2) on

352 which the court will rely in sentencing. and give

353 them a reasonable opportunity to comment on

354 that information:

355 (C must allow the parties' attorneys to comment on

356 the probation officer's determinations and other

357 matters relating to an appropriate sentence: and
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358 (D) may. for good cause, allow a party to make a

359 new objection at any time before sentence is

360 imposed.

361 (J IntroducingEvidence;ProducingStatements. The

362 court may permit the parties to introduce evidence

363 on the objections. If a witness testifies at sentencing.

364 Rule 26.2(a)-(d) and (f) applies. If a party does not

365 comply with a Rule 26.2(a) order to produce a

366 witness's statement, the court must not consider that

367 witness's testimony.

368 (3! Court Determinations. At sentencing. the court:

369 (A) may accept any undisputed portion of the

370 presentence report as a finding of fact:

371 B must rule on any-

372 (i) unresolved objection to a material matter in

373 the presentence report; and
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374 (ii) other controverted matter, unless the court

375 determines that a ruling is unnecessary

376 either because the matter will not affect

377 sentencing. or because the court will not

378 - consider the matter in sentencing, and

379 (C) must append a copy of the court's

380 determinations under this rule to any copy of the

381 presentence report made available to the Bureau

382 of Prisons.

383 (4) ODportunit& to Speak.

384 B( a ParM. Before imposing sentence. the court

385 must:

386 (i) provide the defendant's attorney an

387 opportunity to speak on the defendant's

388 behalf,
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389 (ii! address the defendant personally in order to

390 permit the defendant to speak or present

391 any information to mitigate the sentence:

392 and

393 Ciii) provide an attorney for the government an

394 opportunity to speak equivalent to that of

395 the defendant's attorney.

396 (L By a Victim. Before imposing sentence, the

397 court must address anv victim of a crime of

398 violence or sexual abuse who is present at

399 sentencing and permit the victim to speak or

400 submit any information concerning the sentence.

401 Whether or not the victim is present, a victim's

402 ri2ht to address the court may be exercised by

403 the following persons if present:
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404 (i) a parent or legal guardian, if the victim is

405 younger than 18 years or is incompetent: or

406 (ii) one or more family members or relatives

407 the court designates. if the victim is

408 deceased or incapacitated.

409 (C) In Camera Proceedings. Upon a party's motion

410 the court may hear in camera any statement

411 made under Rule 32(h)(4).

412 (5 Notice of Possible Departure from Sentencing

413 Guidelines. Before the court may depart from the

414 Guidelines calculation on a ground not identified as

415 a ground for departure either in the presentence

416 report or in a prehearing submission by a party, the

417 court must give the parties reasonable notice that it

418 is contemplating such a departure. The notice must
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419 specifically identify the ground on which the court is

420 contemplating a departure.

421 Xi Defendant's Right to Appeal.

422 [ Advice of a Right to Appeal.

423 (A) Appealing a Conviction. If the defendant

424 pleaded not guilty and was convicted, after

425 sentencing the court must advise the defendant

426 of the right to appeal the conviction.

427 Ml) Appealing a Sentence. After sentencing -

428 regardless of the defendant's plea - the court

429 must advise the defendant of any right to appeal

430 the sentence.

431 LQ Appeal Costs. The court must advise a

432 defendant who is unable to pay appeal costs of

433 the right to ask for permission to appeal in

434 forma pauperis.
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435 (2) Clerk's Filing of Notice. If the defendant so

436 requests, the clerk must immediately prepare and file

437 a notice of appeal on the defendant's behalf.

438 Lj Judgment.

439 WII In General. In the judgment of conviction. the court

440 must set forth the plea. the jury verdict or the court's

441 findings, the adjudication, and the sentence. If the

442 defendant is found not guilty or is otherwise entitled

443 to be discharged. the court must so enter judgment.

444 The judge must sign the judgment. and the clerk

445 must enter it.

446 (2) Criminal Forfeiture. Forfeiture procedures are

447 governed bv Rule 32.2.

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
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and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

The rule has been completely reorganized to make it easier to
follow and apply. For example, the definitions in the rule have been
moved to the first sections and the sequencing of the sections
generally follows the procedure for presentencing and sentencing
procedures.

Under current Rule 32(c)(1), the court is required to "rule on any
unresolved objections in the presentence report." The rule does not
specify, however, whether that provision should be read literally to
mean every objection that might have been made to the report or only
on those objections which might in some way actually affect the
sentence. Revised Rule 32(h)(3)(B)(i) now explicitly requires that the
court must rule on any "unresolved objection to a material matter" in
the presentence report, whether or not the court will consider it in
imposing an appropriate sentence. This is a change from the current
rule. If, on the other hand, the unresolved objection addresses any
other controverted matter, the court must either make a finding on the
objection or decide that a finding is not required because the matter
will not affect sentencing or that the matter will not be considered at
all in sentencing. See Rule 32(h)(3)(B)(ii). The new language
recognizes that even if an unresolved objection may not have any
impact on determining a sentence under the Sentencing Guidelines, it
often affects other important post-sentencing decisions. For example,
the Bureau of Prisons consults the presentence report in deciding,
where a defendant will actually serve his or her sentence of
confinement. See A Judicial Guide to the Federal Bureau ofPrisons,
11 (United States Department of Justice, Federal Bureau of Prisons
1995) (noting that "Bureau relies primarily on the Presentence
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Investigator Report..."). See also 18 U.S.C. § 3621 (Bureau of
Prisons decides where prisoner will serve sentence); United States v.
Velasquez, 748 F.2d 972, 974 (5th Cir. 1984) (rule designed to
protect against evil that false allegation that defendant was notorious
alien smuggler would affect defendant for years to come); United
States v. Brown, 715 F.2d 387, 389 n.2 (5th Cir. 1983) (sentencing
report affects "place of incarceration, chances for parole, and
relationships with social service and correctional agencies after release
from prison"). Thus, the Committee considers a "material" matter to
be one that will likely affect the defendant's subsequent treatment,
including decisions made by the Bureau of Prisons. To that end,
counsel should be prepared to point out to the court those matters
that are typically considered by the Bureau of Prisons in designating
the place of confinement. For example, the Bureau considers:

the type of offense, the length of sentence, the defendant's age,
the defendant's release residence, the need for medical or other
special treatment, and any placement recommendation made by
the court.

A Judicial Guide to the Federal Bureau of Prisons, supra, at 11.
Thus, even assuming that an unresolved objection to the report's
discussion about the need for medical treatment might not affect the
sentence, it would be considered under the revised rule to be a
material matter and one to be resolved by the court. Further, a
question as to whether or not the defendant has a "drug problem"
could have an impact on whether the defendant would be eligible for
prison drug abuse treatment programs. 18 U.S.C. § 3621(e)
(Substance abuse treatment). Accordingly, the Committee would
view that as a material matter to be resolved by the court.
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Revised Rule 32(h)(4)(B13 provides for the right of certain victims
to address the court during sentencing. Revised Rule 32(a)(2)
expands the definition of victims in Rule 32(a)(2) to include victims
of crimes under 18 U.S.C. §§ 2251-57 (child pornography and related
offenses). Thus, they too will now be permitted to address the court.

Rule 32(h)(4)(C) includes a change concerning who may request
an in camera proceeding. Under current Rule 32(c)(4), the parties
must file a joint motion for an in camera proceeding to hear the

statements by the defense counsel, the defendant, the attorney for the

government, or any victim. Under the revised rule, any party may
move that the court hear in camera any statement - by a party or a
victim-made under revised Rule 32(h)(4).

Rule 32(h)(5) is a new provision that reflects Burns v. United

States, 501 U.S. 129, 138-139 (1991). In Burns, the Court held that
before a sentencing court could depart upward on a ground in the
Sentencing Guidelines, not previously identified in the presentence
report as a ground for such departure, Rule 32 requires the court to
give the parties reasonable notice that it is contemplating such a ruling

and to identify the specific ground for the departure. The Court also
indicated that because the procedural entitlements in Rule 32 apply
equally to both parties, it was appropriate to address the issue of
requiring notice whether the sentencing court departs either upward
or downward. Id. at 135, n.4.

Finally, current Rule 32(e), which addresses the ability of a

defendant to withdraw a guilty plea, has been moved to Rule 11 (e).
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REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 32 is one of
those rules. This version of Rule 32 includes an amendment that
expands the occasions that the sentencing judge would have to rule on
unresolved objections to the presentence report. This version requires
the judge to rule on every unresolved "material" matter in the report.
Another version of Rule 32, that does not include this provision, is
being published simultaneously in a separate pamphlet.

1 Rule 35. Corrcetion or Rcduetion of Scntenec

2 (a) CGorretion of a Sentenee on R emand . The court shall

3 eorreet a asntenee that is determnined On n aPal tumde 18

4 U.S.C. 3742 to haye been imposed in violation of law, to

5 have been imposed as a result of an incorrect application

6 of the senteneing guidelines, or to be ttmeasonatble, upon

7 Frcmand of the ease to the eourt-
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8 (1) for imposition of a sentenc in accord with thc

9 findings of thc court of appeals; or

10 (2) for further sent in procecdings if-, after stth

11 prdgs, thc court detcrmincs that thc original

12 sentenec was incorrcct.

13 (b) Reduction of Sentenee for Substantial Assistance. I

14 the Gov nt s ._i .thin one year _fter the

15 sentenee is imposed, the eot1 may redtue a sentenee to

16 rcfleet a defendemt's subsequent substantial assistanmc in

17 investigating or proseeuting arIother pcrs 11

1 8 tteeordaiuee with the guidelines aid poliecy staternems

19 issued by thc Senteneing Commission under 28 U.S.C.

20 § 994. The ee tor mtay eonsider a ;gvernment motion to

2 1 redutcc a tt sentene made ore yea ar or Vre after thc

22 sentenec is impos:d if thc defendant's substantial

23 assistance involves information or evidenec not known by
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24 thc defendant umtil one year or morc aftcr scntcncc is

25 imptscd. In cvaluating whether substantial assistance has

26 becn rcndered, thc coutrt may consider thc defendant's

27 pre sentenee assistanmc. In applying this subdivision, the

28 eautt maty redtuee the sentenee to a level below that

29 cstablished by statute as a minimum sentenec.

30 (c) Correetion of Scntence by Scnteneing Court. Thc

31 ecurt, acting within 7 days aftcr t hc imposition of

32 e _ e _rre t . _ st as a se. .n.e:th _ a

33 result of arithectical, tcchnical, or other clc a r crror.

34 Rule 35. Correcting or Reducing a Sentence

35 fa) Correcting Clear Error. Within 7 days after sentencing.

36 the court may correct a sentence that resulted from

37 arithmetical, technical, or other clear error.

38 (b! Reducing a Sentence for Substantial Assistance.

228



98 FEDERAL RULES OF CRIMINAL PROCEDURE

39 (1) In General. Upon the government's motion made

40 within one year of sentencing. the court may reduce

41 a sentence if:

42 (A) the defendant, after sentencing. provided

43 substantial assistance in investigating or

44 prosecuting another person, and

45 (B) reducing the sentence accords with the

46 Sentencing Commission's guidelines and policy

47 statements.

48 (2) LaterMotion. The court may consider a government

49 motion to reduce a sentence made one year or more

50 after sentencing if the defendant's substantial

51 assistance involved information not known - or the

52 usefulness of which could not reasonably have been

53 anticipated - until more than one year after

54 sentencing.
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55 (3! Evaluating Substantial Assistance. In evaluating

56 whether the defendant has provided substantial

57 assistance, the court may consider the defendant's

58 presentence assistance.

59 (4! Below Statutory Minimum. When acting under

60 Rule 35(b). the court may reduce the sentence to a

61 level below the minimum sentence established by

62 statute.

COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

The Committee deleted current Rule 35(a) (Correction on
Remand). That rule, which currently addresses the issue ofthe district
court's actions following a remand on the issue of sentencing, was
added by Congress in 1984. P.L. 98-473. The rule cross-references
18 U.S.C. § 3742, also enacted in 1984, which provides detailed
guidance on the various options available to the appellate courts in
addressing sentencing errors. In reviewing both provisions, the
Committee concluded that Rule 35(a) was no longer needed. First,
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the statute clearly covers the subject matter and second, it is not
necessary to address an issue that would be very clear to a district
court following a decision by a court of appeals. The remaining
subdivisions have been re-numbered.

Former Rule 3 5(c), which addressed the authority of the court to
correct certain errors in the sentence, is now located in Rule 35(a).

A substantive change has been made in Rule 35(b). Under the
current rule, if the government believes that a sentenced defendant has
provided substantial assistance in investigating or prosecuting another
person, it may move the court to reduce the original sentence;
ordinarily, the motion must be filed within one year of sentencing. In
1991, the rule was amended to permit the government to file such
motions after more than one year had elapsed if the government could
show that the defendant's substantial assistance involved "information
or evidence not known by the defendant" until more than one year had
elapsed. The current rule, however, did not address the question of
whether a motion to reduce a sentence could be filed and granted in
those instances when the defendant's substantial assistance involved
information known to the defendant within one year after sentencing,
but no motion was filed because the significance or usefulness of the
information was not apparent until after the one-year period had
elapsed. The courts were split on the issue. Compare United States
v. Morales, 52 F.3d 7 (1st Cir. 1995) (permitting filing and granting
of motion) with United States v. Orozco, 160 F.3d 1309 ( 1th Cir.
1998) (denying relief and citing cases). Although the court in Orozco
felt constrained to deny relief under Rule 35(b), the court urged an
amendment of the rule to:
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address the apparent unforeseen situation presented in this case
where a convicted defendant provides information to the
government prior to the expiration of the jurisdictional, one-year
period from sentence imposition. but that information does not
become useful to the government until more than one year after
sentence imposition. Id. at 1316, n. 13.

The Committee has amended the rule to make clear that a
sentence reduction motion is permitted in those instances identified by
the court in Orozco. The rule's one-year restriction generally serves
the important interests of finality and of creating an incentive for
defendants to provide promptly what useful information they might
have. Thus, the proposed amendment would not eliminate the one-
year requirement as a generally operative element. But where the
usefulness ofthe information is not reasonably apparent until a year or
more after sentencing, no sound purpose is served by the current
rule's removal of any incentive to provide that information to the
government one year or more after the sentence (or if previously
provided, for the government to seek to reward the defendant) when
its relevance and substantiality become evident.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 35 is one of
those rules. This proposed revision of Rule 35 includes an amendment
that would authorize a court to hear a motion to reduce a sentence,
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more than one year after sentence was imposed, when the defendant's
substantial assistance involved information known to the defendant
within one year after sentencing, but no motion was filed because the
significance or usefulness of the information was not apparent until
after the one-year period had elapsed. Another version of Rule 35,
which does not include this amendment, is being published
simultaneously in a separate pamphlet.

1 Rule 41. Search and Seizure

2 (a) Authority to Issue Warrant. Upon the request of a

3 federal law enfor1 ement officer or an attorney for the

4 goventent, at searVh wafrant authe.o ized by this rnic may

5 be issued (1) by a federal magistrate judge, or a state

6 court of record within the federal district, for a search oa

7 property or fr a t person within the distriet and (2) by a

8 fcderal magistrate judge for a search of property or for a

9 person either within or outside the district if the property

10 or person is within the district when the warrant is sought

11I but might meove outside the distriet before the wVVrant is

1 2 exeeuted.
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13 (b) Property or Persons Which May be Seized With a

14 Warrant. A warrant may be issued under this rule to

15 search for and seize mny (1) property that constitutes

16 evidenee of the commission of a criminal offcnsc; or (2)

17 contraband, thc fruits of crime, or things othermise

18 criminally posscssed; or (3) property designerd or intended

19 for use or which is or has been used as the means of

20 committing a criminal offcnsc; or (4) person for whose

21 arrst there is probable cause, or who is unlawfully

22 restrained.

23 (c) issuance and Contents.

24 (1) Warrant Upon Affida-vit. A warrant other than a

25 warrant upon oral testimony under paragraph (2) of

26 this subdivision shall issue only on an affidavit or

27 affidavits sworn to before the federal magistrate

28 judge or statejudge and establishing the grounds for
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29 issuing thc warrant. If thc federal magistratc judgc or

30 statc judgc is satisficd that grounds for thc

31 application cxist or that therc is probablc causc to

32 believc that they cxist, that magistratc judgc or statc

33 judgc shall issuc a warrant identifying thc property Or

34 person to bc scized and naring or describing thc

35 person or placc to bc scarched. Thc finding of

36 probablc causc may be based upon hcarsay cvidenec

37 in wholc or in pat. Lcforc ruling on a requcst for a

38 warrant the fAdrt maA_ istrate judgc or statc judgc

39 may 1 tire th affiant to appear personally and may

40 cxaminc under oath thc affiant and any witncsscs thc

41 affiant may producc, provided that such proceeding

42 shAltl be taken down by a eout. reporter or r__orditg

43 cquipmcnt and madc part of thc affidavit. Thc

44 warrant shall bc directed to a civil officcr of thc
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45 United States authorized to enforec or assist in

46 cnforcing any law thercof or to a person so

47 tLuthrizd by the President of the U4nited States. It

48 shall command thc officcr to scarclt, within a

49 specificd period of time not to ceeed 10 days, thc

50 poso r laee named for the property or pecrsoft

51 specified. The wrant shall be scrved in the daytimc,

52 tiless the issuing authority, by appropriate provision

53 in the warrant, and for reasonable _t__s show..,

54 authorized its cxecution at times other than daytimc.

55 It shall designate a federal magistrate judge to whom

56 it shall bc rcturned.

57 (2) Warrant Upon Oral Testirony.

58 (A) CGenral 2ule. If thc circumstances makc it

59 rcasonable to dispcnsc, in who!c or in par4, with

60 a written affidavit, a Fcderal magistratc judgc
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61 may issuc a warrant based upon swom

62 testimony cory telcad tclp a. othe

63 appropriae mcans, including facsimilc

64 transmissiofn.

65 (B3) Appikcatio;. Thc person who is requcsting thc

66 warrant shall prepare a document to bc known

67 as a duplicate original warrant and shall rcad

68 such duplicate originawwant, vcrbatim, to thc

69 rcderal magisat judgc. Thc Fcderal

70 magistrate judgc shall cntcr, vcrbatim, what is

71 so rcad to sueh magistratjudgc on a domet

72 to bc knovw as thc original warrat. Thc

73 Fcdral magistrate judge may dircet that thc

74 warremt bc modificd.

75 (C) iAsuamee. If thc Fcderal magistrate judgc is

76 satisficd that thc circunmstanccs arc such as to
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77 makc it rcasonablc to dispcnsc with a written

78 affidavit and that grounds f5r the applitation

79 cxist or that therc is probablc causc to believe

80 that they exist, the Federal magistrate jutdge

81 hA ll order the issta ofa- arrant by dirceting

82 thc persont equcsting thc warrant to sign thc

83 Federal magistrate judge's name a n the

84 dttplieatc origial want. Thc Fcderal

85 magistratc judgc shall immcdiatcly sign thc

86 original warrant anid enter on the faee of the

87 original wt-: the emaet tira^ when the warrant

88 was ordered to be issued. Thc finding of

89 probable causc for a warant upon oral

90 tastimony may be based on the sac kind of

91 evidenac as is sufficicnt for a warrant upon

92 affidavit.
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93 (D) Retoodbrg awd Cerfifieatio of 4 ifmm.

94 Vlten a calke informs thc Fcderal maaistrete

95 judge that thc purpose ofthc call is to request a

96 warrant, the Fcdera magistrat judge shall

97 immcediatly plaee under oath- cach perso

98 whose testimeny forms a basis fthc appliattn

99 and caeh person applying for that warrant. If a

100 vo nirecng device is availabic, thc Federa

101 mag judge shall rcord by mcans of such

102 devicc all of thc cael aftcr thc caller informs thc

103 Fcderal magistrte judge that thc purpos thc

104 call is to requcst a warrant. Otherwisc a

105 stenegraphii or longhand vexatim rc erds

106 bc made. If a voiee recording device is uscd or

107 a stenegraphie rceord Madc, thc Fedrcl

108 mnistrate judge shall have thc rCeeur
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109 transcribed, shall ccrtify thc accuracy of thc

110 trncition, and shall fileit e opy of the original.

111 reeord and thc transcription with thc court. If a

112 longh-nd -vrbatim r--ord is made, the Federr4

113 magistratcjudgc shall filc a signed copy with thc

114

115 (EF) Gonte;ts1. The eantents of a warrant upon oral

116 testimony shall bc thc samc as thc contents of a

117 warrant upon affidavit.

118 ( F) lddtio;al n ft or &excutio.. . pes wh

119 cxecutes thc warrant shall cntcr thc cxact timc

120 of cxecution on thc facc of thc duplicatc original

121 warrant.

122 (C) Motion to Shpr"s Pcluded. Absent a finding

123 of bad faith, cvidenec obtained pursuant to a

124 warrant issued under this paragraph is not
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125 sutbjct to a motion to suppross on the ground

126 that thc aircrnmstaecs were not such as to make

127 it rcasonablc to dispense with a written affidavit.

128 (d) Egecution and RIcturn with Invcntory. The officr

129 taking property under tho warrant shall give to the person

130 from whom or from whoso promisos the property was

131 taken a copy ofthc warrant and a recoipt for tho property

132 takon or shall leave the copy and reocipt at the p-lacefrom

133 which thc property was taken. Thc roturn shall bh made

134 promptly and shall bh accompanied by a written invantory

135 of any property taken. Tho inventory shall bh made in thc

136 presenee of thc applioant for tho warrant and thc person

137 from whose possossio or promisos tho property was

138 taken, if they arc present, or in tho prosenee of at loast

139 one oredible person othar than the applicant for the

140 warrant ortha parson from whos ss or premises
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141 the prpcerty was taken, and shall be verified by the

142 officer. The federal magistrate judge shall upon request

143 deliver a copy of the invcntory to the person from whom

144 or from whose prmises t roerty was taken and to

145 the applicant for the warrant.

146 (c) Motion for Return of Property. A person aggrieved by

147 an unlawful search and seizure or by the deprivation oa

148 property may move the district court for the district in

149 which the property was seized for the return of the

150 propet on the grotd that such person is entitled to

151 lawful possession of the property. The court shall reeewe

152 cvidenec on any issue of fact nceessary to the decision of

153 the motion. If the motion is grantd, the propery shld be

154 returmed to the movant, although rcasonable conditions

155 may be imposed to protcet acwcss and use of thc property

156 in subsequent proccedings. If a motion for retur of
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157 property i s made orcemes on for hearing in the distriet ot

158 trial aftcr an indictmcnt or infommation is filcd, it shall bc

159 treated also ats a motion to suppress _rder Reie 12.

160 (f Motion to Sttpp1rss. A IVtXin to, suppress evidene may

161 bc madc in thc court of thc district of trial as provided in

162 Rule 1-.

163 (g) Return of Papers to CGerk. Thc federal magistratcjudgc

164 beforc whom thc warrant is rctumcd shall afttach to thc

165 want at _opy of ther_ __v tto.y and all Othr

166 papcrs inee1 ti t h er ew it h and shall file them with

167 thc clerk of thc district court for thc district in which thc

168 property was seized.

169 (h) Scope and Dcfinition. This rulc docs not modify any act,

170 i sistnt with it, regulating setreh, seiztur and the

171 issuancc nnd cxecution of scarch warrants in

172 circumstanees for w h ic h spceial provision is made. Thc
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173 tcrm "prmperty" is used in this rulc to includc documcnts,

174 books, papers atnd any other ta1ngibie objcets. The term

175 "daytime" is used in this rie to mean the hours frm 6:90

176 a.m. to 10:00 p.m. according to local timc. Thc phrasc

177 "federal law enforeement officcr" is used in this rulc to

178 man _ny .e e . other than an attorney f_

179 thegovemmcinet a s defined in R.tic 54(c), who is .ngAgd

180 in thc cnforcemcnt ofthc criminal laws and is within any

181 category of officcrs authorizcd by thc Attorney Gcncral

182 to reqtust thc issuance of a scarch warrant.

183 Rule 41. Search and Seizure

184 (a) Scope and Definitions.

185 (4) Scope. This rule does not modify any statute

186 regulatin2 search or seizure, or the issuance and

187 execution of a search warrant in special

188 circumstances.
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189 (5! Definitions. The following definitions apply under

190 this rule:

191 (A) "Property" includes documents, books. papers.

192 other tangible objects. and information.

193 (B! "Dagtime" means the hours between 6:00 a.m.

194 and 10:00 p.m. according to local time.

195 (C) "Federal law enforcement officer" means a

196 government agent (other than an attorney for

197 the government) who is engaged in the

198 enforcement of the criminal laws and is within

199 any category of officers authorized by the

200 Attornev General to request the issuance of a

201 search warrant.

202 (Ub Authority to Issue a Warrant. At the request of a

203 federal law enforcement officer or an attorney for the

204 government:
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205 (1) a magistrate judge having authority in the district-

206 or if none is reasonably available, a iudge of a state

207 court of record in the district - may issue a warrant

208 to search for and seize, or covertly observe on a

209 noncontinuous basis, a person or property located

210 within the district: and

211 (2 a magistrate judge may issue a warrant for a person

212 or property outside the district if the person or

213 property is located within the district when the

214 warrant is issued but might move outside the district

215 before the warrant is executed.

216 (c Persons or PropertM Subject to Search or Seizure. A

217 warrant may be issued for any of the following:

218 (1! evidence of the commission of a crime,

219 (2! contraband, fruits of crime, or other items illegally

220 possessed,
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221 (3) property designed for use, intended for use, or used

222 in committing a crime: or

223 (4) a person to be arrested or a person who is unlawfully

224 restrained.

225 (dl Obtaining a Warrant.

226 (1! Probable Cause. Afterreceiving-anaffidavitorother

227 information, a magistrate judge or a judge of a state

228 court of record must issue the warrant if there is

229 probable cause to search for and seize, or covertly

230 observe, a person or property under Rule 41(c).

231 (2! Requesting a Warrant in the Presence of a Judge.

232 (A) Warrant on an Affidavit. When a federal law

233 enforcement officer or an attorney for the

234 government presents an affidavit in support of a

235 warrant, the iudge may require the affiant to
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236 appear personally and may examine under oath

237 the affiant and any witness the affiant produces.

238 (B) Warrant on Sworn Testimony. The judge may

239 wholly or partially dispense with a written

240 affidavit and base a warrant on sworn testimony

241 if doing so is reasonable under the

242 circumstances.

243 a Recording Testimony. Testimony taken in

244 support of a warrant must be recorded by a

245 court reporter or by a suitable recording device.

246 and the judge must file the transcript or

247 recording with the clerk, along with any

248 affidavit.

249 (3 Requesting a Warrant by Telephonic or Other

250 Means.
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251 (A) In General. A magistrate judge may issue a

252 warrant based on information communicated by

253 telephone or other appropriate means, including

254 facsimile transmission.

255 (B) Recording Testimony. Upon learning that an

256 applicant is requesting a warrant, a magistrate

257 judge must:

258 (i! place under oath the applicant and any

259 person on whose testimony the application

260 is based: and

261 i i) make a verbatim record of the conversation

262 with a suitable recording device, if

263 available, or by court reporter, or in

264 writing.

265 (C) Certifying Testimony. The magistrate judge

266 must have any recording or court reporter's
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267 notes transcribed, certify the transcription's

268 accuracy, and file a copy of the record and the

269 transcription with the clerk. Any written

270 verbatim record must be signed by the

271 magistrate iudge and filed with the clerk.

272 (D ) Supyression Limited Absent a finding of bad

273 faith, evidence obtained from a warrant issued

274 under Rule 41(d)(3)(A) is not subject to

275 suppression on the ground that issuing the

276 warrant in that manner was unreasonable under

277 the circumstances.

278 (e! Issuing the Warrant.

279 (1W In General. The magistrate judge or a judge of a

280 state court of record must issue the warrant to an

281 officer authorized to execute it and deliver a copy to

282 the district clerk.
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283 (2! Contents ofthe Warrant. The warrant must identify

284 the person or property to be searched or covertly

285 observed, identify any person or property to be

286 seized, and designate the magistrate judge to whom

287 the warrant must be returned. The warrant must

288 command the officer to:

289 XA) execute the warrant within a specified time no

290 longer than 10 days:

291 (LW execute the warrant during the daytime, unless

292 the judge for good cause expressly authorizes

293 execution of the warrant at another time, and

294 (C) return the warrant to the magistrate judge

295 designated in the warrant.

296 (3! Warrant by Telephonic or Other Means. If a

297 magistrate judge decides to issue a warrant under
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298 Rule 41 (d)(3)(A), the following additional

299 procedures apply:

300 (A) Preparing a Proposed Duplicate Origginal

301 Warrant. The applicant must prepare a

302 "proposed duplicate original warrant" and must

303 read or otherwise transmit the contents of that

304 document verbatim to the magistrate iudge.

305 (B Preparing an Original Warrant. The

306 magistrate judge must enter the contents of the

307 proposed duplicate original warrant into an

308 original warrant.

309 LQ Modifications. The magistrate judge may direct

310 the applicant to modify the proposed duplicate

311 original warrant. In that case, the judge must

312 also modify the original warrant.
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313 C Signing the Original Warrant and the Duplicate

314 Original Warrant. Upon determining to issue

315 the warrant, the magistrate judge must

316 immediately sign the original warrant, enter on

317 its face the exact time when it is issued, and

318 direct the applicant to sign the judge's name on

319 the duplicate original warrant.

320 (fl Executing and Returning the Warrant.

321 (1! Notation of Time. The officer executing the warrant

322 must enter on the face of the warrant the exact date

323 and time it is executed.

324 ( Inventory. An officer executing the warrant must

325 also prepare and verify an inventory of any property

326 seized and must do so in the presence of:

327 (A) another officer, and
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328 (W the person from whom, or from whose

329 premises, the property was taken, if present: or

330 (C if either of these persons is not present, at least

331 one other credible person.

332 v Receipt. The officer executing the warrant must:

333 (A ) give a copy of the warrant and a receipt for the

334 property taken to the person from whom. or

335 from whose premises, the property was taken:

336 or

337 JM leave a copy of the warrant and receipt at the

338 place where the officer took the property.

339 (4) Return. The officer executing the warrant must

340 promptlv return it - together with a cony of the

341 inventory - to the magistrate judge designated on

342 the warrant. The judge must on request, give a copy

343 of the inventory to the person from whom or from
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344 whose premises the property was taken and to the

345 applicant for the warrant.

346 (f5 Covert Observation of a Person or Proverte. If the

347 warrant authorizes a covert observation of a person

348 or property, the government must within 7 days

349 deliver a copy to the person who was observed or

350 whose property was observed. Upon the

351 government's motion, the court may on one or more

352 occasions for good cause extend the time to deliver

353 the warrant for a reasonable period.

354 ( Motion to Return Property. A person aggrieved by an

355 unlawful search and seizure of property or by the

356 deprivation of property may move for the property's

357 return. The motion must be filed in the district where the

358 property was seized. The court must receive evidence on

359 anv factual issue necessary to decide the motion. If it
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360 grants the motion, the court must return the property to

361 the movant, but may impose reasonable conditions to

362 protect access to the property and its use in later

363 proceedings.

364 (h) Motion to Suppress. A defendant may move to suppress

365 evidence in the court where the trial will occur, as

366 Rule 12 provides.

367 (i! Forwarding Papers to the Clerk. The magistrate iudge

368 to whom the warrant is returned must attach to the

369 warrant a copy of the return, inventory, and all other

370 related papers and must deliver them to the clerk in the

371 district where the property was seized.

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

256



126 FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 41 has been completely reorganized to make it easier to readand apply its key provisions. Additionally, several substantive changes
have been made.

First, revised Rule 41 now explicitly includes procedural guidance
for conducting covert entries and observations. Federal lawenforcement officers have obtained warrants, based upon probable'
cause, to make a covert search - not for the purpose of seizing
property but instead to observe and record information. Those
observations may assist officers in confirming information already inthe possession of law enforcement officials and in turn may assist in
deciding whether, and by what means, to pursue further investigation.
For example, agents may seek a warrant to enter the office ofsuspected conspirators to determine the layout of the office forpurposes of seeking additional warrants to establish surveillance
points or to determine the number and identity of the participants.

Currently, Rule 41 (a) recognizes the possibility that a search mayoccur of property without any subsequent seizure taking place. Butthe remainder ofthe rule addresses only traditional searches where theobjective is the seizure of tangible property. Nonetheless, the courts
have approved the authority of law enforcement agencies to search forand seize intangible evidence or information. See, e.g., Silverman v.United States, 365 U.S. 505 (1961) (conversations overheard bymicrophone touching heating duct); Berger v. New York, 388 U.S. 41(1967) (wiretap of conversations); United States v. Knotts, 460 U.S.276 (1983) (beeper); United States v. Karo, 468 U.S. 705 (1984)
(beeper); United States v. Biasucci, 786 F.2d 504 (2d Cir.), cert.denied, 479 U.S. 827 (1986) (visual information gathered by videocamera); United States v. Torres, 751 F.2d 875 (7th Cir. 1984)(television surveillance of safe house); United States v. Taborda, 635
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F.2d 131 (2d Cir. 1980) (warrant required to view private area
through telescope).

Although the foregoing cases involved Fourth Amendment
intrusions because they involved monitoring activities within the
defendant's zone of reasonable expectation of privacy, they did not
explicitly address the authority of agents to make covert entries.
There is authority for the view, however, that both the Constitution
and Rule 41 are broad enough to authorize a "surreptitious entry"
warrant - for the purpose of observing tangible and intangible
evidence. United States v. Villegas, 899 F.2d 1334, 1336 (2d Cir.
1990), citing Dalia v. United States, 441 U.S. 238 (1979) and Katz
v. United States, 389 U.S. 347 (1967); United States v. Freitas, 800
F.2d 1451 (9th Cir. 1986), citing United States v. New York
Telephone Co., 434 U.S. 159, 169 (1977) (Rule 41 is not limited to
tangible items). See also United States v. Freitas, 856 F.2d 1425 (9th
Cir. 1988) (on remand, court held that good faith exception to
exclusionary rule applied; officers had reasonably relied on search
warrant, based on probable cause, to surreptitiously search for
information; failure to provide notice under Rule 41(d) was technical
e.Tor). See also United States v. Villegas, supra, 899 F.2d at 1334-35
(2d Cir. 1990) (approving search warrant for "sneak and peek" entry
of defendant's buildings; court noted that Rule 41 does not define the
extent of court's powter to issue search warrant). In some respects,
the covert entry search for a noncontinous observation is less intrusive
than other types of conventional intrusions. As the court in United
States v. Villegas, supra, at 1337 observed:

[A covert entry search] is less intrusive than a conventional
search with physical seizure because the latter deprives the owner
not only of privacy but also of the use of his property. It is less
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intrusive than a wiretap or video camera surveillance because the
[covert entry] physical search is of relatively short duration,...and
produces information as of a given moment, whereas the
electronic surveillance is ongoing and indiscriminate, gathering in
any activities within its mechanical focus. Thus, several of the
limitations on wiretap or electronic surveillance, such as duration
and minimization, would be superfluous in the context [of a
covert entry search].

The Committee agrees that Rule 41 does not define the limits of
the Fourth Amendment, and is cognizant that the Supreme Court has
upheld the validity of covert entries with delayed notification, see,
e.g., Dalia v. United States, 441 U.S. 238, 247-248 (1979) ("The
Fourth Amendment does not prohibit per se covert entry performed
for the purposes of installing otherwise legal electronic bugging
equipment"); United States v. Donovan, 429 U.S. 428, 429 n. 19
(1977). The Committee also considered the argument that it would
be premature to amend Rule 41 in order to codify the views of only
two circuits that have expressly addressed the type of covert search
addressed in the amendment, and that it would be better to await
further caselaw developments. Nonetheless, the Committee believed
that on balance, it would be beneficial to address the procedures (in
particular the notice provisions) for covert entry searches in the Rule
itself. Accordingly, revised Rule 41(b) recognizes the authority of
officers to seek a warrant for the purpose of covertly observing - on
a noncontinous basis - a person or property. These types of
intrusions are to be distinguished from other continuous monitoring
or observations that would be governed by statutory provisions or
caselaw. See Title III, Omnibus Crime Control and Safe Streets Act
of 1968, as amended by Title I of the 1968 Electronic
CommunicationsPrivacyAct,18U.S.C. §§2510-2520; UnitedStates
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v. Biasucci, supra (use of video camera); United States v. Torres,
supra (television surveillance).

Under revised Rule 41(e)(2), the warrant must describe the
person or property to be covertly observed.

Revised Rule 41(f)(5) explicitly requires that if a covert entry
search warrant has been issued, the government must provide notice
to the person whose property was searched within 7 days of the
execution. The time for providing notice may be extended for good
cause for a reasonable time, on one or more occasions. This notice
requirement parallels the notice requirement for the traditional search
but makes allowance for the fact that the functions of covert entry
searches would be frustrated by prior or contemporaneous notice of
the entry. See, e.g., United States v. Villegas, supra; United States v.
Freitas, supra.

The second substantive change is in revised Rule 41(b)(1). That
provision requires law enforcement personnel to first attempt to obtain
a warrant from a federal judicial officer. If none is reasonably
available, they may seek a warrant from a statejudge. This preference
parallels similar requirements in Rules 3, 4, and Rule 5. The
Committee understands that this change may have a dramatic impact
in some districts, which experience a heavy criminal caseload and rely
routinely on state judges for assistance. That practice seems to be the
exception rather than the general rule, however. On balance, it is
important to state a clear preference that in the normal situation
federal judicial authorities should be involved in pretrial processing of
federal prosecutions. The amendment is not intended to create any
new ground for contesting the validity of a search warrant or seeking
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to suppress evidence on the ground that it was issued by the "wrong"
judge.

Current Rule 41(c)(1), which refers to the fact that hearsay
evidence may be used to support probable cause, has been deleted.
That language was added to the rule in 1972, apparently to reflect
emerging federal case law. See Advisory Committee Note to 1972
Amendments to Rule 41 (citing cases). Similar language was added
to Rule 4 in 1974 and was included in the promulgation of Rule 5.1 in
1972. In the intervening years, however, the case law has become
perfectly clear on that proposition. Thus, the Committee believed that
the reference to hearsay was no longer necessary. Furthermore, the
limited reference to hearsay evidence was misleading to the extent that
it might have suggested that other forms of inadmissible evidence
could not be considered. For example, the rule made no reference to
considering a defendant's prior criminal record, which clearly may be
considered in deciding whether probable cause exists. See, e.g.,
Brinegar v. UnitedStates, 338 U.S. 160 (1949) (officer's knowledge
of defendant's prior criminal activity). Rather than address that issue,
or any other similar issues, the Committee believed that the matter
was best addressed in Rule 1 01(d)(3), Federal Rules of Evidence.
That rule explicitly provides that the Federal Rules of Evidence do not
apply to "preliminary examinations in criminal cases,. . . issuance of
warrants for arrest, criminal summonses, and search warrants." The
Advisory Committee Note accompanying that rule recognizes that:
"The nature of the proceedings makes application of the formal rules
of evidence inappropriate and impracticable." The Committee did not
intend to make any substantive changes in practice by deleting the
reference to hearsay evidence.
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Finally, two minor changes have been made to Rule 41 (e), which
governs the procedures for issuing warrants under the rule. First,
Rule 41(e)(1) requires that after issuing a warrant, the magistrate
judge or statejudicial officer must deliver a copy of the warrant to the
district clerk. Further, under Rule 41 (e)(3), the warrant must
designate the magistrate judge to whom the warrant must be returned.
The Committee believed that these changes would provide for more
efficient processing of warrants, particularly in those instances where
a state court judge has issued the warrant.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench
and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 41 is one of
those rules. This version of Rule 41 includes a significant amendment
concerning the authority of a court to approve search warrants for
covert entries for the purpose of making observations. Another
version of Rule 41, which does not include this provision, is being
published simultaneously in a separate pamphlet.

Rule 43. Prcsenec of the Defendant

2 (a) Prscnec Required. Thc dcfcndant shall bc present at

3 the arraignment, at the time of the plea, at every stage of

4 the trial including the impaneling of the jury and the
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5 return of thc vcrdict, and at thc imposition of sentenec,

6 cxeept as otherwise provided by this ru lc.

7 (b) Contlinud Presnc Not Rquire... The fturthr

8 progress of the trial to and inlrudin.9 the return of the

9 vcrdict, and the imposition of sentenec, will not bc

10 prcvented and thc defendant will bc considered to havc

11 IaiVed the right to be present whenever a defendmit,

12 initiially present at trial, or having pleaded guilty or nrle

13 e _Atendere_

14 (1) is voluntarily absent aftcr thc trial has commcnecd

15 (whether or not thc defendant has been informcd by

16 the eoUrt of the obligation to remain during the trial),

1 7 (2) in a nancpital ease, is vVItterily absent at thc

18 imposition of sentenee, or

19 (3) aftcr being warncd by thc court that disruptivc

20 conduct will causc the removal of thc defendant fropm
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21 thc ceurroom, pcrsists in conduct which is such as

22 to justify cxciusion from thc eotnroam.

23 (c) Presence Not Required. A defendant necd not -b

24 peet

25 (1) when reprcscnted by counscl and thecdefcndAnt is an

26 organization, as defined in 18 U.s.C. § 18;

27 (2) when thc offcRsc is punishablc by fine or by

28 imprisonmcnt for not morc than one ycar or both,

29 and thc ceurt, with thc written consent of the

30 defendant, pormits arraignmcnt, plca, trial, and

31 imposition of sentenec in thc defendant's absencc;

32 (3) when thc proceeding involves only a eonfcrenee or

33 hearing upon a qucstion of law; or

34 (4) when the procecding involves a reduction or

35 correction of sentenec under Rubl 35(b) or (c) or 18

36 S. - .. § .3 52
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37 Rule 43. Defendant's Presence

38 a When Required. Unless this rule. Rule 5. or Rule 10

39 provides otherwise, the defendant must be present at:

40 (1) the initial appearance, initial arraignment. and plea:

41 a) every trial stage, including jury impanelment and the

42 return of the verdict: and

43 (3! sentencing.

44 (b) When Not Required. A defendant need not be present

45 under any of the following circumstances:

46 W Organizational Defendant. The defendant is an

47 organization represented by counsel who is present.

48 (j! Misdemeanor Offense. The offense is punishable by

49 fine or by imprisonment for not more than one year.

50 or both, and with the defendant's written consent.

51 the court permits arraignment. plea. trial, and

52 sentencing to occur in the defendant's absence.
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53 (Q) Conference or Hearing on a Legal Question. The

54 proceeding involves only a conference or hearing on

55 a question of law.

56 (4) Sentence Correction. The proceeding involves the

57 correction or reduction of sentence under Rule 35

58 or 18 U.S.C. & 3582(c).

59 (c) Waiving Continued Presence.

60 (1! In General. A defendant who was initially present at

61 trial, or who had pleaded guilty or nolo contendere.

62 waives the right to be present under the following

63 circumstances:

64 (A) when the defendant is voluntarily absent after

65 the trial has begun. regardless of whether the

66 court informed the defendant of an obligation to

67 remain during trial,
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68 (B) in a noncapital case, when the defendant is

69 voluntarily absent during sentencing: or

70 (C) when the court warns the defendant that it will

71 remove the defendant from the courtroom for

72 disruptive behavior, but the defendant persists in

73 conduct that justifies removal from the

74 courtroom.

75 (2) Waiver'sEffect. If the defendant waivesthe right to

76 be present under this rule, the trial may proceed to

77 completion. including the verdict's return and

78 sentencing. during the defendant's absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

The first substantive change is reflected in Rule 43(a), which
recognizes several exceptions to the requirement that a defendant
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must be present in court for all proceedings. In addition to referring
to exceptions that might exist in Rule 43 itself, the amendment
recognizes that a defendant need not be present when the court has

permitted video teleconferencing procedures under Rules 5 and 10 or
when the defendant has waived the right to be present for the

arraignment under Rule 10. Second, by inserting the word "initial"
before "arraignment, " revised Rule 43(a)(1) reflects the view that a
defendant need not be present for subsequent arraignments based

upon a superseding indictment.

The Rule has been reorganized to make it easier to read and

apply; revised Rule 43(b) is former Rule 43(c).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal
Procedure, the Committee decided to publish separately any rule that
includes what it considered at least one major substantive change.
The purpose for this separate publication is to highlight for the bench

and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 43 is one of

those rules. This version of Rule 43 recognizes substantive
amendments to Rules 5, 5.1. and 10, which in turn permit video
teleconferencing of proceedings, where the defendant would not be
personally present in the courtroom. Another version of Rule 43,
which includes only style changes is being published simultaneously in

a separate pamphlet.
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RULES GOVERNING PROCEEDINGS IN THE
UNITED STATES DISTRICT COURT UNDER
§ 2254 OF TITLE 28, UNITED STATES CODE

Rule 2. Petition

2 (e) Return of insufficient petition. If a petition reeeived by

3 filed with the clerk of a district court does not

4 substantially comply with the requirements of rule 2 or

5 rule 3, it may be returned to the petitioner, if a judge of

6 the court so directs, together with a statement of the

7 reason for its return. The clerk shall retain a copy of the

8 petition.

COMMITTEE NOTE

Rule 2(e) has been amended to conform it to language in Federal
Rule of Civil Procedure 5(e). No change in practice is intended by the
amendment.
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Rule 3. Filing Petition

2 (b) Filing and service. Upon receipt of the petition and the

3 filing fc, or an order granting icavc to the petitifncr to

4 proeeed in forma pauperis, and having asccrtaincd that

5 the petition apparnit face to comply with rules 2 and

6 3-,the The clerk of the district court shall file the petition

7 and enter it on the docket in Eis the clerk's office. The

8 filing of the petition shall not require the respondent to

9 answer the petition or otherwise move with respect to it

10 unless so ordered by the court.

COMMITTEE NOTE

The first portion of Rule 3(b) has been deleted because it conflicts
with the requirement in Federal Rule of Civil Procedure 5(e) that the
clerk file the papers. The amendment also conforms to current
practice; the clerk files the petition and refers it to the court for its
consideration of any defects in the petition.
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Rule 6. Discovery

1 (a) Leave of court required. A party shall be entitled to

2 invoke the processes of discovery available under the

3 Federal Rules of Civil Procedure if, and to the extent that,

4 the judge in the exercise of his discretion and for good

5 cause shown grants leave to do so, but not otherwise. If

6 necessary for effective utilization of discovery

7 procedures, counsel shall be appointed by the judge for a

8 petitioner who qualifies for the appointment of counsel

9 under 18 U.S.C. § 3006A(g) _ 3006A.

10

COMMITTEE NOTE

The amendment to Rule 6(a) reflects amendments to 18 U.S.C.
§ 3006A.

Rule 8. Evidentiary Hearing
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2 (b) Function of the magistrate iudge.

3 (1) When designated to do so in accordance with 28

4 U.S.C. § 636(b), a magistrate iudge may conduct

5 hearings, including evidentiary hearings, on the

6 petition, and submit to a judge of the court proposed

7 findings of fact and recommendations for disposition.

8 (2) The magistrate iudge shall file proposed findings and

9 recommendations with the court and a copy shall

10 forthwith be mailed to all parties.

11 (3) Within ten days after being served with a copy, any

12 party may serve and file written objections to such

13 proposed findings and recommendations as provided

14 by rules of court.

15 (4) A judge of the court shall make a de novo

16 determination of those portions of the report or

17 specified proposed findings or recommendations to
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18 which objection is made. A judge of the court may

19 accept, reject, or modify in whole or in part any

20 findings or recommendations made by the magistrate

21 iudge.

22 (c) Appointment of counsel; time for hearing. If an

23 evidentiary hearing is required the judge shall appoint

24 counsel for a petitioner who qualifies for the appointment

25 of counsel under 18 U.S.C. § 3006A(g) § 3006A and the

26 hearing shall be conducted as promptly as practicable,

27 having regard for the need of counsel for both parties for

28 adequate time for investigation and preparation. These

29 rules do not limit the appointment of counsel under 18

30 U.S.C. § 3006A at any stage of the case if the interest of

31 justice so requires.
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COMMITTEE NOTE

The amendments to Rule 8 address two issues. First the term
"magistrate" has been changed to "magistrate judge" to reflect the
change in name of magistrates to United States magistrate judges.
Second, the amendment to Rule 8(c) reflects amendments to 18
U.S.C. § 3006A.

Rule 9. Delayed or Successive Petitions

2 (b) Successive petitions. A second or e petition

3 may be dismissed if the judge finds that it fails to allege

4 new or different grounds for relief and the prior

5 detcrmination was on the merits or, if new and diffcrcnt

6 grounds arc alleged, the judge finds that the failure of the

7 petitioner to assert those grounds in a prior petition

8 constituted an abuse of the writ. Before a second or

9 successive petition is presented to the district court, the

10 applicant shall obtain an order from the appropriate court
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11 of appeals authorizing the district court to consider the

12 petition.

COMMITTEE NOTE

Rule 9(b) has been amended to reflect the provisions of the
Antiterrorism and Effective Death Penalty Act of 1996 which
amended 28 U.S.C. § 2244. That new provision places limitations on
the ability of a petitioner to file successive applications for habeas
corpus relief. Section 2244(b) explicitly states that a second or
successive petition must be first presented to the appropriate court of
appeals for an order that authorizes the district court to consider the
application dismissed if it was presented in an earlier petition. The
amendment to Rule 9(b) is intended to reflect that statutory provision.

Rule 10. Powers of Magigtrates Magistrate Judges

I The duties imposed upon the judge ofthe district court by

2 these rules may be performed by a United States magistrate

3 iudge pursuant to 28 U.S.C. § 636.

COMMITTEE NOTE

Rule 10 has been amended to reflect the change in the title of
United States magistrates to United States magistrate judges.
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RULES GOVERNING PROCEEDINGS IN THE
UNITED STATES DISTRICT COURT UNDER
§ 2255 OF TITLE 28, UNITED STATES CODE

Rule 2. Motion

2 (b) Form of Motion. The motion shall be in substantially the

3 form annexed to these rules, except that any district court

4 may by local rule require that motions filed with it shall be

5 in a form prescribed by the local rule. Blank motions in

6 the prescribed form shall be made available without

7 charge by the clerk of the district court to applicants upon

8 their request. It shall specify all the grounds for relief

9 which are available to the movant and of which the

10 movant has or, by the exercise of reasonable diligence,

11 should have knowledge and shall set forth in summary

12 form the facts supporting each of the grounds thus

13 specified. It shall also state the relief requested. The
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14 motion shall be typewritten or legibly handwritten and

15 shall be signed under penalty of perjury by the petitione

16 movant.

17

18 (d) Return of insufficient motion. If a motion reeeivyed by

19 filed with the clerk of a district court does not

20 substantially comply with the requirements of rule 2 or

21 rule 3, it may be returned to the movant, if a judge of the

22 court so directs, together with a statement of the reason

23 for its return. The clerk shall retain a copy of the motion.

COMMITTEE NOTE

The amendment to Rule 2(b) - changing the word "petitioner"
to "movant" - is intended to make the terminology internally
consistent throughout the rule.

Rule 2(d) has been amended to conform it to language in Federal
Rule of Civil Procedure 5(e). No change in practice is intended by the
amendment.
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Rule 3. Filing Motion

2 (b) Filing and service. Upon rceeipt of the motion and

3 having asmcefained that it appears on its face to comply

4 with rules 2 and 3, the The clerk of the district court shall

5 file the motion and enter it on the docket in his the clerk's

6 office in the criminal action in which was entered the

7 judgment to which it is directed. He The clerk shall

8 thereupon deliver or serve a copy of the motion together

9 with a notice of its filing on the United States Attorney of

10 the district in which the judgment under attack was

11 entered. The filing of the motion shall not require said

12 United States Attorney to answer the motion or

13 otherwise move with respect to it unless so ordered by

14 the court.
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COMMITTEE NOTE

The first portion of Rule 3(b) has been deleted because it conflicts

with the requirement in Federal Rule of Civil Procedure 5(e) that the

clerk file the papers. The amendment also conforms to current

practice; the clerk files the petition and refers it to the court for its

consideration of any defects in the petition.

I Rule 6. Discovery

2 Leave of court required. A party may invoke the processes

3 of discovery available under the Federal Rules of Criminal

4 Procedure or the Federal Rules of Civil Procedure or

5 elsewhere in the usages and principles of law if, and to the

6 extent that, the judge in the exercise of his discretion and for

7 good cause shown grants leave to do so, but not otherwise. If

8 necessary for effective utilization of discovery procedures,

9 counsel shall be appointed by the judge for a movant who

10 qualifies for appointment of counsel under 18 U.S.C.

11 § 306A(g). § 3006A.

12
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COMMITTEE NOTE

The amendment to Rule 6(a) reflects amendments to 18 U.S.C.
§ 3006A.

Rule 8. Evidentiary Hearing

2 (b) Function of the magistrate judge.

3 (1) When designated to do so in accordance with 28

4 U.S.C. § 636(b), a magistrate iudge may conduct

5 hearings, including evidentiary hearings, on the

6 motion, and submit to ajudge of the court proposed

7 findings and recommendations for disposition.

8 (2) The magistrate judge shall file proposed findings and

9 recommendations with the court and a copy shall

10 forthwith be mailed to all parties.

11 (3) Within ten days after being served with a copy, any

12 party may serve and file written objections to such
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13 proposed findings and recommendations as provided

14 by rules of court.

15 (4) A judge of the court shall make a de novo

16 determination of those portions of the report or

17 specified proposed findings or recommendations to

18 which objection is made. A judge of the court may

19 accept, reject, or modify in whole or in part any

20 findings or recommendations made by the magistrate

21 judge.

22 (c) Appointment of counsel; time for hearing. If an

23 evidentiary hearing is required, the judge shall appoint

24 counsel for a movant who qualifies for the appointment

25 of counsel under 18 U.S.C. § 3006A(g) § 3006A and the

26 hearing shall be conducted as promptly as practicable,

27 having regard for the need of counsel for both parties for

28 adequate time for investigation and preparation. These
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29 rules do not limit the appointment of counsel under 18

30 U.S.C. § 3006A at any stage of the proceeding if the

31 interest of justice so requires.

32

COMMITTEE NOTE

The amendments to Rule 8 address two issues. First the term
"magistrate" has been changed to "magistrate judge" to reflect the
change in name of magistrates to United States magistrate judges.
Second, the amendment to Rule 8(c) reflects amendments to 18
U.S.C. § 3006A.

Rule 9. Delayed or Successive Motions

2 (b) Successive motions. A second or 3uc-ccsivc motion may

3 be dismissed ifthejedge finds that it fails to allege new or

4 different gr ounds for relief and the prior detcrmnination

5 was on the merits or, if new and different grounds are

6 alleged, the judge finds that the failure of the movant to

7 assert those grounds in a prior motion constituted an
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8 abuse of the procedure govecned by these rules. Before a

9 second or successive motion is presented to the district

10 court. the applicant shall obtain an order from the

11 appropriate court of appeals authorizing the district court

12 to consider the motion.

1 3

COMMITTEE NOTE

Rule 9(b) has been amended to reflect the provisions of the
Antiterrorism and Effective Death Penalty Act of 1996 which
amended 28 U.S.C. 2244. That new provision places limitations on
the ability of a petitioner or movant to file successive applications for
habeas corpus relief. Section 2244(b) explicitly states that a second
or successive petition must be first presented to the appropriate court
of appeals for an order that authorizes the district court to consider
the application dismissed if it was presented in an earlier petition. The
amendment to Rule 9(b) is intended to reflect that statutory provision.

283



FEDERAL RULES OF CRIMINAL PROCEDURE 153

Rule 10. Powers of Magistrates Magistrate Judges

I The duties imposed upon thejudge of the district court by

2 these rules may be performed by a United States magistrate

3 judge pursuant to 28 U.S.C. § 636.

COMMITTEE NOTE

Rule 10 has been amended to reflect the change in the title of
United States magistrates to United States magistrate judges.
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W. Eugene Davis
U.S. COURT OF APPoitLS, PIFTH CIRCUIT

Suite 5200, 800 Lafayette Street
Lafayette, LK 70501

February 12, 2001

Honorable Robin J. Cauthron
Chair, Committee on Defender Services
United States District Court
200 NW 4th Street
Oklahoma City, Oklahoma 73102

Subject: Proposed Amendments to Criminal Rules 5, 10 and 43

Dear Judge Cauthron:

Thank you for your January 30, 2001, letter commenting on the
proposed amendments to Rules 5, 10, and 43 of the Federal Rules of
Criminal Procedure. A copy of your letter has been sent to each
member of the Advisory Committee on Criminal Rules.

The advisory committee meets in Washington, D.C-, on April
25-27, 2001. Several witnesses, including representatives from
the Public Defenders and the American Bar Association's Section on
Criminal Justice, are scheduled to testify on the first day of the
meeting. After the hearing, the committee will review and discuss
all comments submitted on the proposed amendments. It will
transmit its recommendations to the Committee on Rules of Practice
and Procedure, chaired by Judge Anthony J. Scirica, which meets on
June 7-8, 2001, in Philadelphia, Pennsylvania.

As you are aware the advisory committee has, since October
1992, wrestled with policy implications raised by the use of video
conferencing at initial appearance and arraignment proceedings.
In October 1993 we published amendments permitting video
conferencing in certain proceedings with the defendant's consent.
Your predecessor, Judge Diamond, asked us to defer consideration
of the proposals pending completion of several ongoing video-
conferencing pilot projects, including several projects involving
arraignment proceedings. We agreed to wait for the completion of
these pilot projects.

Unfortunately, the l995 Federal Judicial Center pilot
projects designed to assess the costs and benefits of video
conferencing of arraignment and initial appearance proceedings
collapsed because no defendants consented to the procedure.
Lawyers and judges eschewed the option for fear of appellate
reversal. It is unlikely that another pilot project permitting
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video conferencing will succeed unless we authorize the procedure
in the rules.

In August 2000, proposed amendments to Criminal Rules 5, 10,
and 43 were published for comment. Pamphlets containing the
proposals were distributed to each federal judge, and the
proposals were posted on the Internet. The committee decided to
publish the proposals because of several intervening developments,
which are briefly summarized below.

1. The Judicial Conference has been actively promoting the use
of video conferencing in various court proceedings. Over 100
federal court sites are now equipped with video conferencing
capabilities. In its June 2000 report to the Judicial
Conference, the Committee on Court Administration and Case
Management noted that "various pretrial, civil and criminal
proceedings, sentencings, settlement conferences, witness
appearances in trials, arraignments, bankruptcy hearings, and
appellate oral arguments are among the types of judicial
proceedings in which this technology has been proven
beneficial where compelling geographic and logistical
conditions exist.,,

2. The recent explosion of criminal cases in the "border states"
continues to place immense pressures on judges to handle huge
caseloads. Many of these judges must hold court in
courtrooms jammed with prisoners who have been transported
long distances for court appearances--many of them
perfunctory. These judges make the strong point that
adequate security cannot be maintained under these
circumstances. Several of these judges have understandably
requested that the rules be changed to allow video
conferencing of initial appearances and arraignments. They
are convinced that these changes would give them substantial
relief by: (1) reducing the number of prisoners in the
courtroom to a level that permits adequate security; (2)
allowing them to handle their caseload more efficiently; (3)
improving the lot of the defendants who are now routinely
transported over long distances for long periods of time
under poor conditions; and (4) reducing the burden and
security risks faced by the Marshal Service and their
temporary security officers who are constantly shuttling
prisoners long distances between jails and courthouses.

3. Many state courts routinely handle arraignment and initial
appearance by video conference. In August 1997 the state of
California issued a detailed cost/benefit analysis of the use
of video conferencing in arraignment proceedings. The report

2
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recommended continued use of video technology. Public

defenders were particularly satisfied with the ability to use

the machinery to consult with their clients.

4. In 1996, the Judicial Conference expanded the pilot project
on video conferencing in prisoner civil rights pretrial

proceedings to include many more courts.

We are not unaware that adoption of these proposed rule

changes may require more travel by defense counsel. We do believe

that much of this travel will be avoided in locations where

counsel have secure video conferencing equipment available to

communicate with their clients. Because of the potential benefits

of the rule change referred to above, particularly the reduced

security risks in transporting large numbers of defendants and

holding them in large numbers in courtrooms, we believe it prudent

to go forward with the proposed rule changes and seek the input of

the bench, bar and public-

The advisory committee is sensitive to the fairness of using
video conferencing in these pretrial proceedings. All agree that

the proposed rule reposes the authority to use video conferencing
within the sole discretion of the court, which goes a long way in

obviating potential abuse. So, a court that has a strong need to

conduct arraignments and initial appearances by video conference
can elect to do so and other courts who do not have such a need

can follow the existing procedure. Because of this judicial

control there is strong support for mandatory use of video
conferencing. On the other hand, there is also strong support to
retain the defendant's consent, which appears to eliminate many of
the fairness concerns. As we continue to work through this

debate, the advisory committee is particularly interested in the

views of your committee regarding the need to retain the

defendant's consent in these proceedings.

I plan to call you next week and discuss this matter with

you. I look forward to continuing this dialogue and seeing you at

the Judicial Conference session in March.

Sincerely,

W. Eugene Davis

cc: Honorable Anthony J. Scirica
Professor Daniel R. Coquillette

3
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U.S. Department of Justice

Criminal Division

Washington, DC 205300001

January 24, 2001

MEMORANDUM

To: Honorable W. Eugene Davis, Honorable Edward E. Carnes,
Honorable John M. Roll, Professor David A. Schlueter,
and John Rabiej

From: Roger A. Pauley

Subject: Criminal Rules Amendments I Will Likely Propose At
Subcommittee Meetings

The Criminal and Appellate Chiefs in the United States
Attorneys Offices are currently studying the published rules
and may suggest changes/problems with them. But I thought you
might find it useful if I acquainted you with the list

(sometimes with a brief explanation) of the minor amendments
that my own review of the rules has produced and that I plan to
raise at the Subcommittee meetings in March. (The list below
is exclusive of any purely stylistic amendments).

1. Rule 1(a)(5). Add a final subdivision (F) restoring
the exemption from applicability of the rules for a "proceeding
against a witness in a foreign country under 28 U.S.C. § 1784,"
as per the discussion and vote at the last full Committee
meeting.

2. Rule 4(c)(2). Amend the territorial limits provision
to allow arrest warrants to be executed outside the
jurisdiction of the United States if a statute authorizes an
arrest in such place. This change is prompted by the recent
enactment of the military extraterritorial jurisdiction statute
that permits arrests by DOD personnel of civilian military
dependents and contractors for crimes committed overseas, but -

there are also a number of other statutes that allow for out of
country arrests, e.g. 14 U.S.C. 88 (Coast Guard). It federal
law authorizes an arrest outside the United States, it makes no
sense to require that the arrest be warrantless. Why not
authorize execution of a warrant anytime a statute allows an
arrest? Thus, (c) (2) would be rewritten as follows:
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"(2) Territorial Limits.

(A) Within the Jurisdiction of the United States. Except
as provided in this rule, a warrant may be executed, or a
summons served, only within the jurisdiction of the United
States.

(B) Outside the Jurisdiction of the United States. A
warrant may be executed, or a summons served, outside the
jurisdiction of the United States if a statute authorizes an
arrest in such place." (New proposed matter in bold)

3. Rule 5(a)(1)(B). Add "Except as otherwise provided by
statute," at the beginning of this subdivision, which requires
that a person arrested outside the United States be taken
without unnecessary delay before a magistrate. In order to
avoid an argument that the rule would supersede the recently
enacted military extraterritorial jurisdiction statute, the
quoted exception must be inserted. The statute (new 18 U.S.C.
3264-5) allows an arrestee to opt to remain abroad following
arrest and to have any initial appearance conducted by
telephone.

4. Rule 6(e).(3)(A). Add a new subdivision (iii) stating
"a person authorized by [18 U.S.C. § 3322][statute]". 18
U.S.C. 3322 operates as an exception to Rule 6(e) and
authorizes disclosure of 6(e) material to an attorney for the
government without a court order for purposes of enforcing
civil forfeiture and civil banking laws, and disclosure to
banking regulators with a court order on less than the normally
required showing of particularized need. In order to preserve
this statute from supersession clause challenges, the addition
above is needed.

5. Rule 7(a)(1). Amend the introductory language to
include an exception for criminal contempt, so that it reads:
"An offense (other than contempt) must be prosecuted by an
indictment", etc. The exception for contempt is consistent
with caselaw. E.g., United States v. £ichhorst, 544 F.2d 1383
(7t Cir. 1976). The present rule's failure to recognize the
exception creates an apparent conflict with Rule 42, which of
course sets out a special procedure for instituting criminal
contempt charges. In addition to making the above change
(which could also be phrased in terms of a reference to Rule
42), the rule or the Note (here and/or in Rule 42) might wish
to further explicate that, while contempt need not be charged
by indictment, indictment is an alternative means of bringing
contempt charges (along with the notice procedures spelled out
in Rule 42). See United States v. Williams, 622 F.2d 830 (5t
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Cir. 1980)

6. Rule 10(b). Consider adding a "good cause"
requirement before allowing a defendant to waive arraignment
altogether, in view of the fact that the seriousness and
gravity of the charges are usually best conveyed by attendance
at the proceeding (whether or not conducted by
videoteleconferencing). The rule as published, to be sure,
requires judicial consent to a waiver, but no standard for
granting or withholding consent is set forth. (Alternatively
make clear in the Note that judges should require "good cause"
before consenting.)

7. Rule 17(a). Explore whether it is appropriate to have
dropped the last sentence in the existing rule stating that a
subpoena issued by a magistrate need not be under the court's
seal. (Our published version would require that all subpoenas
be with seal). Judge Miller is soliciting reaction from his
colleagues.

Also consider adding explicit authority of the court to
issue a subpoena. Since Rule 614 of the Evidence Rules permits
the trial judge to call witnesses, it follows that the judge
must have implied authority to issue a subpoena. Why not say
so in Rule 17(a)?

8. Rule 17(g). Pursuant to my December 13, 2000,
memorandum to Judge Davis and others, amend 17(g) to separate
out contempts by magistrate judges, in order to reflect the
recent enactment of the Federal Courts Improvements Act of 2000
(ECIA), which created contempt authority for magistrates but at
the same time gave rise to several distinctions between
magistrates' contempt authority and that of district judges.
Judge Miller, though originally disagreeing with this proposal,
has advised me he has become persuaded of its merit.
Subdivision (g) would thus read:

"The court (other than a magistrate judge) may hold in
contempt a witness who, without adequate excuse, disobeys a
subpoena issued by a court' in that district. A magistrate
judge may hold in contempt a witness who, without adequate
excuse, disobeys a subpoena issued by that magistrate judge2 as

"The word "federal" that appears in the published version
before "court" is superfluous.

2The FCIA is explicit that a magistrate may punish solely
for a violation of that magistrate's subpoena or order. This is
contrary to the existing rule, that seemingly allows a judge to
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provided by [statute](28 U.S.C. § 636(e)]."

9. Rule 24(b)(3). Consider amending the misdemeanor
peremptory challenge provision that gives each side 3
peremptories to clarify its application or lack thereof to
petty offenses. Rule 58, of course, says that jury trial is
not required for petty offenses. But what if, though not
required, a jury is empaneled, with all parties and the court's
consent, in a petty offense case? (Does this ever
happen?)(Nothing in Rule 23 or 58 precludes a jury trial when
one is not mandated). If so, would/should each side be
entitled to 3 peremptory challenges?

10. Rule 26. Delete "orally." This was a mistake in the
published version that failed to reflect a Committee decision.

11. Rule 31(a). Insert "federal" before "judge." Given
our definitions in Rule 1, it is necessary to make this change
to assure that a federal verdict may not be delivered to a
state judge (though the likelihood of such an event is remote).

12. Rule 32(h) (1) (B).3 Amend this provision (which
requires the court to give the defendant and his attorney a
summary of information excluded from the presentence report on
which the court will rely in sentencing) to make explicit that
.the requirement for disclosure also extends to the government.
This is consistent with the existing rule, as we understand it,
and (according to a random survey conducted at my request by
the Department's Executive Office for United States Attorneys)
with present practice. Rule 32 requires that the government's
opportunity for allocution be "equivalent" to that of the
defense. But it couldn't be equivalent if it wasn't based on,
and thus could not address, all the information provided to the
defense informing the court's sentencing decision.

13. Rule 32(h) (4) (C). Consider adding "and for good
cause shown" after "Upon a party's motion." The published
version amends this provision to allow a party's allocution to
be heard in camera, upon motion of any party (rather than, as
is now required) a joint motion of the defendant and the
government). While the court retains discretion to deny or

hold a witness in contempt for violating a subpoena issued by
another judge in the district.

3This list does not include any change to the published
version as regards the court's requirement to decide disputed
matters-in the presentence report that do not affect sentencing.
That major issue is still under consideration.
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grant the motion, it may be preferable to make clear in the
rule that the standard for doing so is "good cause."

14. Rule 32.1(a)(3). Pursuant to the discussion at the
last full Committee meeting, and my October 24, 2000, follow-up
memorandum to Donald Goldberg and others,4 strike subdivision
(D), which would create a new requirement that an alleged
probation or supervised release violator be advised at the
initial appearance of a right not to make a statement and that
any statement made can be sued against him. See Minnesota v.
Murphy, 465 U.S. 420 (1994).

15. Rule 35(b)(2). Amend this provision to reflect the
Committee's "straw poll" at the last meeting to include both
published versions, each of which addressed a slightly
different post-sentence cooperation scenario. I was directed
to draft an amendment to this effect, and did so in an October
25, 2000, memorandum provided to all Subcommittee B members.5

16. Rule 41(d)(3)(B)(ii). Consider adding to this
provision relating to telephonic search warrants the phrase "or
cause to be made" after "make" in the language requiring the
magistrate to make a verbatim record. The suggestion (which
comes from AUSAs) is designed to accommodate the situation inwhich a magistrate's recording equipment fails, but the AUSA at
the other end of the line has recording equipment. The
magistrate could then instruct the AUSA to record the
conversation and immediately deliver it to the magistrate, who
could certify its correctness. I had some discussion with
Judge Miller about this, and I think he undertook to solicit
views from his colleagues, since he had never done a telephonic
warrant.

17. Rule 42(b). Consistent with the suggestion regarding
Rule 17(g) to separate out magistrates' contempt authority from
that of district judges in light of the recent enactment of the
Federal Courts Improvements Act of 2000, Rule 42(b), relating
to summary contempt power generally, should be amended along
similar lines. As per my December 13, 2000, memorandum, I
suggest the following revision:

4I would request that this memorandum, a copy of which was
sent to John Rabiej, be provided to the Committee members in the
agenda materials.

5I would request that this memorandum, a copy of which I amappending for convenience's sake, be included in the agenda
materials for the full Committee meeting.



1U/24/00 08:17 FAX 2025144042 OFC LEGISLATION 
002

U.S. Department of Justice

Criminal Division

JVarhinron DC 20530-0001

October 24, 2000

bMORANDUM

To: Donald J. Goldberg, Esq., et al

From: Roger A. Pauley /Z0 `4
Subject: Rule 32.1 Proposed Warnings; Also Whether the FifthAmendment Privilege in a Domestic Proceeding Requiresa Real and Substantial Threat of Incrimination

You will recall that, in the course of considering theproposed expansion of Rule 32.1 to require the giving of awarning that the probationer or supervised releasee facingrevocation need say nothing, the Criminal Rules Committeeembarked on a somewhat tangential inquiry concerning thegeneral scope of the Fifth Amendment privilege. (This is, ofcourse, not the critical inquiry; the question at issue for theCommittee is whether, even if a privilege exists, the personmust or should be given a warning of his rights; see Minnesotav. Murphy, 465 U.S. 420 (1984), discussed infra). I assertedthat, in order for the privilege to be validly invoked, a realand substantial danger of incrimination must be shown and that,fcor some kinds of probation or supervised release violations,such as breaches of travel or associational restrictions, nosuch danger was present even though theoretically suchviolations might constitute a contempt. Another exampleinvolving a hypothetical "d.rty urine" sample was alsodiscussed. You responded that, apart from a recent SupremeCourt case involving the threat of foreign prosecution', youbelieved that the courts did not look to whether a substantialthreat of incrimination existed and recognized the privilege ifeven a theoretical possibility of prosecution existed. Ilater promised to research the question and let you know theresults.

Having now done so, it seems clear that a valid assertion

'The name of the case both of us remembered by content butnot title is United States v Balsys, 524 U-S. 666 (1998)
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of the Fifth Amendment privilege in any setting requires ashowing of a real and substantial danger of prosecution. E.g.,Zicarelli v. New Jersey Investigation Commission, 406 U.S. 472,478 (1972)("It is well established that the privilege protectsagainst real dangers, not remote and speculativepossibilities."). See also, citing additional authorities, 88Georgetown L. J. 1317, 1 4 33-4n.1813 (2000). The Zicarelliopinion, while involving a foreign prosecution threat, cited assupport for the above-quoted proposition several casesinvolving domestic threats, among them Mason v. United States,244 U.S. 362 (1917), where the Court found an invocation of theprivilege unjustified. In that amusing case, a man who hadbeen seated at a table in the Arctic Billiard Parlors in Nome,Alaska, when six other men were arrested in the premises,refused to answer questions regarding whether cards were beingplayed at his or any other table at the time. But becauseAlaska law only made it a crime to play cards for money, theCourt found the threat of self-incrimination from even anaffirmative answer to be too remote to support the privilege.Many other examples of privilege invocations based on the fearof domestic prosecution yet held to be too speculative exist.See, e.g., United S v. ens, 955 F.2d 112, 127-8 (1SZCir. 1992).

In the context of probation revocation, the most salientprecedent is Minnesota v. Murnhy, 465 U.S. 420 (1984), wherethe Court upheld, against a claim of the Fifth Amendmentprivilege, the admission in respondent's murder trial ofincriminating statements he made to his probation officerabsent any warnings. Even though the probation officer 'couldcompel Murphy's attendance and truthful answers" (id. at 431),consciously sought incriminating statements about the incident,and failed to give any Miranda-like warnings, the Court foundany Fifth Amendment privilege inapplicable because nothing inState law or otherwise had conveyed a threat to the respondentthat, if he had invoked the privilege, his probation would havebeen revoked. In other words, the Court said that, unlike theinherently coercive situation of custodial interrogation wherethe privilege applies even though not invoked, the privilegedid not automatically apply in the probation interview context.The Court concluded that the general rule that a personquestioned about potentially incriminating matters must assertthe Fifth Amendment privilege was applicable in this situation. 2

2Tt would seem difficult to contend that a probationrevocation proceeding before a judicial officer is inherentlymore coercive than an interview before a probation officer towhom one is obligated by the terms of his release to answer allquestions truthfully.
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Moreover, the Court noted that it had never held that warningswere required even for grand jury witnesses who are "placed ina setting conducive to truthtelling" and determined similarlythat warnings were not required during a probation interviewbecause "the totality of the circumstances is not such as tooverbear a probationer's free will." Id. at 431.

Later, after stating that the privilege might well beapplicable if a probation officer asked about a prior crime andcoupl.ed the question with a threat to revoke probation if theperson invoked the privilege, the Court made the followinginteresting observations (along the lines of the point Iattempted to make at our meeting)(id at 435n.7):

"The situation would be different if the questions put toa probationer were relevant to his probationary status andposed no realistic threat of incrimination in a separatecriminal proceeding. If, for example, a residentialrestriction were imposed as a condition of probation, it wouldappear unlikely that a violation of that condition would be acriminal act. Hence, a claim of the Fifth Amendment privilegein response to questions relating to a residential conditioncould not validly rest on the ground that the answer might beused to incriminate if the probationer was tried for anothercrime."

In sum, it is clear, based on Mjnnesotp v. doughy, thatthe warnings proposed in Rule 32.1 go well beyond current lawrequirements. Not only is the Fifth Amendment privilegeinapplicable to certain types of violations of probation andsupervised release that do not constitute independent crimes,but even in the latter category no warnings need be given as aconstitutional matter and the individual must himself invokethe privilege. I therefore continue to believe, as stated atthe meeting, that the Committee's proposed amendment of Rule32.1 to add a requirement that probationers and supervisedreleasees be given a warning that they may remain silent andthat anything they say may be used against them is unjustified.The requirement of warnings will inevitably form the basis fora new kind of suppression motion, when the warnings are omittedor imperfectly imparted, that could keep reliable, uncoercedadmissions from being considered. The Committee, of course,will decide this matter next April, but since you had expressedan interest (because of other litigation in your office) in theconstitutional issue, I thought I should promptly pass on thefruits of my research.

All the best.
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CC: Judge Davis, Professor Schlueter, and the members ofSubcommittee Z (Judges Roll and Miller, Professor Stith, andLucien Campbell).
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U.S. Department of Justice

Criminal Division

Was*kGRn, DC 205j(1l

October 25, 2000

MEMORANDU|

To: Subcommittee B Members (Judges Roll and Miller,
Professors Schlueter and Stith, and Lucien Campbell)

From; Roger A. Pauley

Subject: Rule 35 (b) (2) Draft

Below is a draft of Rule 35(b)(2) that reflects theCommittee's "straw poll" decision at our recent meeting toinclude both published versions of Rule 35(b)(2), together withmy stylistic suggestion to make the introductory language ofRule 35(b)(2) parallel to that of Rule 35(b)(1). Although ourSubcomittee meeting is a long way off, I wanted to get thisdown on paper while my memory is fresh.

"(2) Later Motion. Upon the government's motion made oneyear or more after sentencing, the court may reduce a sentenceif the defendant's substantial assistance involved:

(A) information not known to the defendant until one yearor more after sentencing;

(B) information provided by the defendant to thegovernment within one year of sentencing, but which did notbecome useful to the government until one year or more aftersentencing; or

(C) information the usefulness of which could notreasonably have been anticipated by Ihe defendant until oneyear or more after sentencing [and which was promptly providedto the government after its usefulness was reasonably apparentto the defendant][and which was provided to the governmentwithin one year after its usefulnessiwas reasonably apparent tothe defendant]."

I would welcome any comments on the draft, including the
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bracketed alternatives, and look forward to seeing everyone inD.C. in a few months.'

lKate, you left before my invitation was extended andaccepted to have the full committee (and any spouses orcompanions) over to my house prior to the customary dinner afterthe first day of the full Committee meeting in April. I hope you(and others) will plan for this and be able to attend.
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U.S. Department of.Justice

Criminl Division

Waskhg aon, DC 205304007

October 27, 2000

MORANDUM

To: Honorable Edward E. Carnes (Subcommittee A Chair),
Honorable Tommy E. Miller, Professors Kate Stith and
David A. Schlueter, and John Rabiej

From: Roger A. Pauley R 4
Subject: S. 768 (extraterritorial military dependents

jurisdiction bill)

Yesterday the Senate passed S. 768, the "Military
Extraterritorial Jurisdiction Act of 2000," clearing it for thePresident, who will certainly sign it into law. I have had
intermittent communications about this bill (about which Itestified before Congress) with many of you, and Judge Cabranes
will doubtlessly be pleased that the gap in federal
jurisdiction over extraterrritorial crimes by persons
accompanying our armed forces, which he recently had occasion
to discover and deplore in United States v. Gatlin, 216 F>3d
207 (2d Cir. 2000), has been remedied.

For our Committee's purposes, S. 768 will require aconforming change in Rule 5(a)(1)(B), relating to an initial
appearance following arrest outside the United States. The
bill contains special procedures that allow arrestees in
certain circumstances to remain outside the United States until
indictment, and that permit the initial appearance, appointment
of counsel, and any detention hearing to be conducted
telephonically. Thus, in order to avoid supersession clause
problems, I believe our Rule 5(a)(1)(B) needs to be amended sothat it begins with the phrase "Except as otherwise provided bystatute,". The Note should be augmented by a sentence
explaining that this language is needed to preserve the effect
of new 18 U.S.C. 3264 and 3265, as enacted by S. 768 (thePublic Law number for which should be available in a couple ofweeks). I am attaching a copy of the bill for your information
(although the attached pages reflect passage of a bill with adifferent number, H.R. 3380, the House later that day
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substituted the text of its bill for that of S. 768 and passed
the latter; the Senate acted yesterday to accept the House
amendment to S. 768).
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wihtefunding increase suggested by tN~oUNCEZv3hIT BY THE SPEAM~R General (or a verson acting in WIthe Such ,

wthi mtion RSom~ l pacitu,), which function of aprotval may not be
this motion. PRO TEMPO ~~~~~~~~~~~~~~~~~~deletoted.

In 1985. the budget for the Institution The SPEAXER pro tempore. Pursu- ',(c) Nothing in.this chapermtaybewCnsrrth
Of Museum and. Library Ser'Vices wazs ant to clause 8 of rule XX, the Chair to deprsve a courr-martia5, militari, commtsfni,
cutt by more than 25 percent. Since mnnounces that hie winl postpone ftr- Provost court, or Other military tribunal Of CDR
then, the n1LS bag seen only ex-. ther proceedinrs today on the remain- curren~t juisdiction wiOth rerp~ed to offende~rs or
*tremely modest increases in their fund- ing motions' oo suspend the rules on offenses that bry statuta or by the law of, war
ing levels. This motion to Instruct pro- which a recorded vote or the yeab and 771 one proe-vyas court, oratia" military cort-

emissinl rlotCut rohrmltr ~video much needed and very affordable nays are ordered or on which the vote bnd
relief by directing the conferees to ac- is objected to under clauee 6 of role "(d) Na maho r1y be commenced
cept a $600,000 incresase for this agency,' XX. againmt a member of the Armed Forces subject Jo
an amount that was responsibly added Any, reoord votes on postponed ques- chapter 47 of title 20 (the Uniform Code of dm_ M
to this bill by the other body. This In- tions will be taken tomorrow. tar~t Justice) under this sction unisS5-
stitute of Museum and Library Serv- ______"(1) Suich member ceases bo e subfCci to .nu-a
ices. oversees. America's 8,000 rmusetInms. chZGpter~
connlects schools, libraries and Other MILITARY EXTRATFIRRITORLIAL "'2) an indictment o7 ilLJflflatiol CIUITot

institutionswith many wnderful re- JURISDICTION ACT OF 2000 Mhar. the member committed the Offense with) 1Or
institutions with m=V wonderful re- ~~~~~~~~~more other defendarnt,t at least 2 of whom is nor

sources within their walls. With addi- Mr. CtA.BOT. Mr. Speaker, I move to suolect, to suck. chapter..
tional. funding. Ddi.S can continue to suspend the rulee and pass the bill -#& Arres .~d conif
administer the wonderful programns (H.R. 3880) to amend title 19 Unte (a) TMe Secreti'y of Defense may terigiutee
that connect our youth with history States Code, to eetsablish Federal Jurie- and ahorize any, person se-rving in a lawv en-
and expose all of us to worlds we have diction over offense3 committed ouat-, forcement position in the Devarbmnet of Defense
yet to know, side the TUnited States by Per-sons em- Ea arrest, in accordance with a~pplicble tnter-

In an er where echnoloy takesployed by or accompanyinig the Armed nationai agrfeettS, outside the United Sitate
center stage in our society. we need Forces, or by members of the Armed any ern dautfed to seltienve 11)i thatsc ereo

new program more thanever and ~ Forces who axe released or separated is P tus obeiveta s~ pro
now program more than ever and not v~~~~~~~~~inOlated section 2261(a)-

to forget tb 'emphasize art. culture. an from &actve dutly prior to being identi- -*(b) 2xep as provided In sctions 3263 and
history. If we give these service, noth- fled anid prosecuted for the commission IM a pesnarrested under zubsecion (a)
int more than level funding, we send a of such offenses, and for other pur- hal be dhelered ats .roon as pr cticable to the
message to the younger generation poses, as &mended- .cusrtody of civilian. law enforcemnen-t authorities
that it is okay to forget Your Past. it is The Clerk read as follows: of the United States f07r remtoval to the United

okay nut to have a place where individ- N.E. 3380 states, for Judicial proceedings In relation to
conduct referred to in svuch subsection unless

uale can mee evidence of the greatness Be it enacted by the Senate and Houwe afof Fe.suck person hast had charges brought against
thaC Came before them. Unless we ap- rsnativou of the Vnite State of America tfl himn or her under chapter 17 of title 10 for such

I" prove this motion, we axe contributing co'preeassmted
to the slow death of arts and culture in SStrZ0N 1. SNOr TZ = "C107tit. ev7Iauhitmofrrat
A~merica. We owe our constituents This AC! -may be cited as the "AlibltrY toaie

muhmore than that. -(a)riortJrsicinAtof20" An person desionated dana authurieed
Mr. SpeakerI urge all f my cal- 3 PILDZJUL JEWJSDIC2OWM under section 3262(a) may delivtr a person de-

Mr. pe~kr, Iurge&11ofte myotion (0) CERTAlv CRSnVhAL OFFENSES COAMMITED tcrtbed in section 3262(o) to ithe appropriate au-
leagues to vote in favor oTh mto 00T5L05 rTUE UYIT$D STrATrS.-TntL 28. United thorities of a foreign counnry in which such per-
to instruct. States Code, is amende" by 'nscr5ting afe Chp son is all~eged to have violated section 3261(a)

Mr. DICKS. Mr. 5pe&Aker, I reserve ter 22flthe following new chapter.:"
che balance of my time. "CVA3-PTE2il2-M9U.12ARY '(1) apspropriate authorities of that country

Mr. REOULA. Mr. Speaker, I yield ERWRATZRRrrVRLSL JV2M C7ON request the delitwey of the person to such cotta-
myself such time as I may consume. "sec. try for trial for such conduct as en offense

Mr. this motion to instruct '3262. Criminal offensrs committed DV certain undeAr Cthe laws of that country: and
M.Spea~ker smoint isrc members of the Armed Forces and "1(2) the delivery of ,uCiL person to that coun-

is. very emall and. modast amount for by personw employed by or accost- try is aauthorlszed by a treatl, or other inter-
the Institute of Muse=s and Library pa,,ying flu ~Armed tasy ourgid national sgreemen rb twhich the United Stdres
Services, and it just requests that we the Uniied States. is a partyi.
take the Senate level. which was 3262. Arrest and commit'nemt. -(8) he Secretary of Deense, in consultation

£600,000abc-re he Rous levela good 324. Dellivery to Otsrhoritici of foreign couna- taith the SecrtatCU' of Slose. shall determine

program. I urge adoption of the mo- thr fiiawo oeincanrycntttten. "~~~~~~~~~~~3265. Limitation o-n removal. Wrylte authorities for Proe fCi e-
tion. ~~~~~~~~~Initi proceedings. . tsn.

Mr. Speaker. I have no further re- -366 Regulations. "553264 Limifitautn an1 W71Qva

quests for time. and I yield back the "3267. Definitions- "(a) £xcept as provided in suosectlon.(b). and
balance of my time. -user. Crbi,-at of." 09o ,m by a"_ ercep, for a person dclivered Co authorities, of a

Mr. DICK. Mr. Spaker, I ave no Cin meoabr, of tMe Arwed Forces and by foreign country Wider section 3263. a person at-

further requests for time. I yield, back Paw eirnPlGOyd 6y -- Oae'"V-0*4$' ak~ rese a rcagdwthavoainoWeto
tebela-no. of my timne, and I move the .Armed Foraes outsde tA. thideed Sisse, - 3262(a) shall not be removed-

prev-ious question on the motion. r e ngagsint conduct Outsd h ::r2 to any,~ foreign country outher than a
Unitd Sate tha wold onsttut anoffense country in which, such person is believed to haw

The previous question was ordered. punlshazble by( Imprisortmemt for more than I violated section X226(a).
The SFkE r tempore. Th1e year if the conduct had been engaged In within ()Telmtioinsbain()do o.

question. is on the motion to instruct the snecial maritime and terrtoria furisdiclion apply if.-
offered by the gentleman from Wash- Of the United Siate4-. "(1l) a Federal mapietrare fudge orders the per.

inffton (W. DI=$) "~~~~(1) whIle employed by tr accoripanVinss the ',or to be removed to the Unit~ed Stases to be
in~~ton (Ms'. ~~~~~~~' Armed Forcest outside the United States: Or presernt ar a detimtion hearing held pursuant 10

The motion was agreed to. "(2) tokile a member of the Armed Formes Sub- sectio 31420W:
The SPEAJCER pro temnpore. Without secr to chapter 47 Of title 10 (the Unifiom Code ()a federal magistrate judge orders thed-

objection the Chair appoints the foi- of Military Jrttttcet. tentton of the person before tiral Pursuant te
lowing conferees: Messrs. 8EG.ncl., shall be punished as provided for that offense, station 3142(e). in wohich case the person ishail bt

Xoumn, Spcny, TAYLoEL of North Caro- '5 No proseoution may be commenced Promptly removed to the United State for Piti
Una, Nz'rnnnu'rr. Ws~w. Kwo~sTos. against a person under thils aecttor -if a foreign poses of such aetention; o -o

PETEnsON of Pennsylvania, YOTZSG Of government, in acCordance with jurisdiction Tec- *(3) the person7 is entitled to, and de ~
Florid, D~os, MU~na. MasN o Vfr-ogniwe by the United States, has prosecuted or waive, a pretirrdtary esosnination under the
Florid, Dicrs, NUR~x& NoiqN of irEs prosecuting such Person for the conduct con- Federal Rules of Crtmlnat proCedu'-,, in wftch,

ginia. CRANER., RmOHEY. and OBEY. sqtiuting; such offense. emcept upon She approval case the person shall be removed Co the Uniited

There was no objection. of the AttorneyJ General or the Deputy Attorney Stas in time. for such eamyinotion:
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* (5) a Federal magistrate judge otherwize or- court of the United States or provide aSdefense Tflo bjfl as it i eotdfo teIIders the Peawn to be nunoVed to the United in any juidical proceeding arising under thi lami~o the Jdiirye ftoda is -eStan,: or ~~~~~~~chapter- - the ItOd1uct of close COfllboratlon be-.
"(5) the Secr-ezan, ofDefense delenrmnes tha trc) The reywiationa prescflbed under this see- tentegnlmnf Jmilitary necessity requires that. the limitations 910n, and any amendments to thosu -regulations. h-e h etcui rn iriivrin smbsection (a) be waived, in which cash the shaJl not take effect before the date thtat is go COH fias). the gentlemank from. for-

peron shall be: removed to tke nearest United days after the date on which the secretary of ida (Mr. McCowatue). and -the ranking 1K*Slates military installation oUttside the United Defirense uterita a report containing those regiu- MinOritY Member of the Sflboininictet
States adequate to detain ath person end to fiz- ktifon, or amendments (as the cast may be) to an Crime, the gentleman from Virginia
aictaf the tnitulal apearaonce described in see- the Cormeutee on' the Judiciary of the House of (sr. SCOTT). It also reflects the Input

0lon 3265(a). Representatives and the Committee on the )ud- of the Departments of Justice end Do-
-0=65 haipeveedom clang of the Senate. ne.teA ria CvlLbris

"(a)(1) In the case of anyp Person arrested for 7hS61t - ene te mrianCv Lbrteor charged with a violation of secton J26Z1'o) "As wsed in this chapter:,Uin= h aioa dcto s
-who is not deliver-ed to authorities of a foreign "1) The taer 'employed by the Armed Forces sociation. I am plei~sed to represent- to

Co nt under setu J2, th iita aper- tsd a.e Unte Stts m~ - the Members that the bill is supported
othr ~ tua .-~se~ ~ot cr lnfln r ~, ~ewrloee f aDSWWU o Deene ove both the efccsmand ousticeDeante of that person under the P'ederal Rules- of,. "(A) employed as a cltnlian eraployce of a ybt h ees n atc oCriminal Procedure-- DePart-ent of Defense gincluding a non- PaxtieflTj, as well as the AOLU and"(A) shall De conducted by a Feder-at mag- appropriated fiend iinitfunnenttatij of the Ds- the rJE&-istrate judge; and partinent), as a bepartmnent, of Defense con- H.R- 3390 would amend Federal law tom() ay be carried out by telephony or such tractorT (including9 a subcontractor at any tier). establish Federal criminal jurisdictIon

among the Participants, including any counsel contractor (including a subonractor at a' Unied oftanes b permions employed by'representing the person, tntdiers):pesn epoydb
* (2) In ounducetin the initial appearance thd ()peenurrsdn omii i or accompaaiwins the United StatesFederal magistrate adge shall also determilne Slates in connection with such employment;- and Armed Forcest It, would also establish Iwhether there is probable cause to believe that "(C) not a -national of Or ordinarily resident Federal Criminal jurisdiction over of-'1an offense under section 3261(a) was. committed in the host nation. fenses commiitted outside the United Iand the: the person committed it. "(2) The term 'accomnpanying the Ainted States by members Of the Armed

"(3) If the Federal magistrate judge difler-- Forces& outside the United Stts .en- Frcs u who are not tried for those
committed an offense under section 3261(a), and "(l) a mr-neer of the Armed Forcesarmsb iiar uhrte n
if no motion is made seeking the person's detent- "(1i a civilian employee of a. Department of later cease to be the snbjec t of militarytion before tir-l. the ,rederei magistrate Jude, Defense (including a nonanprorlated fund in. control. ThisbilMSteJrscio
shall also determine at Mhe. initial oeapeorrine s~truet' of the Department): or rap in the law that has allowed rapists, j athe conditions of the per-vinc release Wo~ tra "(IS) a Department of Defense contractor (Mi- child molesters and a variety of other
under chapter 207 of thiti title. duuding a s-ubeontracror at any tie) or an efi. criminals to escape punishment for '

subsection (a), any etention hearing, of tat. (Including a'~subcontractor at any liv);
person under section3U2(ffl- 'YB) residing woith suc member. civisan em and will help to ensure that persons 1"()shall be! conducted by a Feea meg- Ploiee. contractor, or contractor ofwe oz who commit crimes while accom-
irute judge; an side the Clngted States and . . pausing our Armed Porces abroad Will"(2) at the request of the person, may be cr "(C) not a national of or ordinarily resident be Punished for their crimes. Jrled out DV, telephony or such othert means that in the host nation. Mr. Speaker. I am pleased to support I
enables voice commsvunlcation among the partici ()Tetr-nAmdFrcslc h ma ing . The Committee on the Judiciasry or-
pants, including anv counsel representig thne 9lenth trm 'armsed forces' intsectiont 202(a)(e) dered the bill reported favorably by

"(efi) I anyinital poceeing nderthis (4) The terms 'Judge Advocate General' and voice vote late last mnonth.
-section with respect to any such person is con- ueadcaehaevemnns , r.S akIampaedtyil
ducted ichile the person isautire vie Unte terms in section 801 of Title 10. ". such time as he may consume to the'Stass, an a. prson s enttled o hancnn- (b) CLZricAL AMNZ~fMD~.-T'he table of gentleman from Georgia (Mr.setw apondthe fov'erponis .ofte to haecu-chapters for part II of title 14, United States CRs-xBLS), the0 original sponsr of Dhe[the Federal magistrate judge may appoint as eisamended bi, inserting after the item ru- legislation, I Would like to oomment-.such conci fo pupmw f rch earng .iting tochapter 221 the following newolien, the gentlemnaxfor his leadership in this
q-auaied militarp counsel. "L V afe trluilJw.-effort.

"(2) For Purposes of this subsection, the term, dc*Ohn-------------------------........... 3 . Mr. CHJ.&MBLISS. Mr. Speaker, I'qualfied mWiitar counsel' means a fudge advo- The SPEAKER pro ternyore. Purstls thank the gentleman from Ohio for his
caze made available by the Secretacrv of Defense ant to the rule, the gentleman from leadershiup on this and for his coopers-
- `for L-pss of srauate ofaacredings, who- coo Ohio (Mt- OEL"OT) and the gentleman tion in bringing this bill to the floor,
or "()Ls a m beraat of t an o accrediedalet schoutol fr Virginia (Mr. Scorr) each will Mr. Speaker. -I rise in strong supportofsa ebe fthe baWohendea court o or Sa-an control 20 minutes. - . of this bill, which flies a loophole in
''YB) is certtlied as competent to perform such The Chatir recognizes the gentleman the glaw and is critical to enforcing ins-duties by the Judge. Advocate Genter-al of the from Ohio (Mr. Caaso'r. tics and assisting America~s military
armed force Of which he is a member. SANIAL LW!AV leaders in maintaining order and dls-3
lanaM Re'rld ales, Mr. CHAIBOT. Mr. Speaker. I ask OiPline among our Armed Forces.

"(a) The Secretary of 4W w after consealta- unanimous consent that anl Members Xn many cases, when aL crime is cam-
t ion with the Secmreary of Statle and a.e Attor- may have 6 legislative days within nutted by an American civilian who ac-ney Oeneal, shall prtscribe regulations gov- Which to revise and extend their re- c0nompaies oar military overseas, they '

-- rring -the apprehension, detention. delivery, marks and include extraneous material may be subject to prosecutionL by, rhe
and removal of persons under this chaster and on H K. am8. foteign government, or subjeot to pro-the facilitatio of ptroceedhnps under section T PAE r epr.I hr iin fa nentoa gemn-; 155 Such reguladions shall be uniform objecto to theK prequetQ ofl thergen which1 gOven ho nthese ioape agreeman-t
throughout the Department of Defense, beto oterqeto b e.Wihgvrshwteecss"hn

"(b)(1) The Secretary of Defense. efiv con1-. tleman fromn Ohio? dled. However. too nmany times there
sultatlon with the Secretary of State and the At- There was no objection. . are instances where AMerican civilianitOrney general, shall prescribe regisesons re'- Mr. OHABO'r. Mr- Speaker, I yield 'attached to a mrIlit~ary unIT commit I
guttingthat, D troviddt m aryu pertens epratle myelf such time a~s X may consume. - crimes outside the United States but.~ ntic shll e povied o ay prso emloved Mr. Speaker, H.R. 8380, the Military cannot be prosecuted -because the for-by or accompanying the Armed Forces outside tXM ericcri4l Jirisdiction AOL of eign governments- decline to takre a~ns.the Unitsd States who is riot a national Of the199wsito ce bytegnlmn ainsdU. iiaroriiinlwUnited States that such peront Is Potentialy. Was Geotrgi'A (M. byOhezs gnleast ecinforemnt s agncieslack the iappro pa
subject to the criminal Jurtadiction of tMe United r G ri (r A L18 latefcmntgnielckt proSfttes under this chapter. noie n Year, together -with the gentleman priate authority to prosecute these

"() filrervprovide ncei cda from Florida. (Mr. McCoLrsubO. who is criminals, As a result. military comn-with a.e regulations prescribed under para- the chairman ofteSbomiteo adescnol isemnrainin-
-graph a) shall not defeat the jurisdiction of a Crime. tracive sanctions as a panishment for ' I





UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

SUITE 173
WALTER E. HOFFMAN UNITED STATES COURTHOUSE

600 GRANBY STREET

NORFOLK, VIRGINIA 23510- 1915

(757) 222-7007

CHAMBERS OF 
FACSIMILE NO.TOM M Y E. M ILLER M M R N U 7 7 2 2 7 2UNITED STATES MAGISTRATE JUDGE MEMORNDUM 

(757) 222-7027

TO: THE HONORABLE W. EUGENE DAVIS
CHAIR, CRIMINAL RULES ADVISORY COMMITTEE

FROM: TOMMY E. MILLER

RE: CRIMINAL RULES AMENDMENTS REQUIRED BY ENACTMENT OF THE
FEDERAL COURTS IMPROVEMENT BILL OF 2000

DATE: DECEMBER 7,2000

On November 13, 2000, the President signed the Federal Courts Improvement Act of 2000 (Public

Law 106-518)(hereafter "Improvement Act"). I have reviewed the bill in its entirety and believe that only

modest changes to one of our restyled criminal rules are necessary to comply with the bill. For your

convenience, I have attached to this memorandum Sections 202 and 203 of the Improvement Act

(Attachment 1). I have also attached Criminal Rules 17(g), 20(d), 42 (Attachment 2), and the pertinent parts

of Rule 58 (Attachment 3) for your convenience.

Contempt Provisions

Section 202 of the Improvement Act amends 28 U.S.C. §636(e) to provide for limited contempt

authority for United States Magistrate Judges. I have compared the provisions of Section 202 with Rule

42, Criminal Contempt, and have determined that no changes are required to Rule 42 in order to comply

with the new statute. It appears that all our hard work creating the definition of "court" in Rule 1 (b)(2),

"federal judge" in Rule l(b)(3), and "judge" in Rule l(b)(4) provides for magistrate judges exercising

contempt authority as authorized by the Improvement Act without amending Rule 42.



New 28 U.S.C. § 6 36(e)(2). Summary Criminal Contempt Authority, specitically references the

Federal Rules of Criminal Procedure in setting forth the authority of the magistrate judge. Current Rule

42(a) and restyled Rule 42(b) are the provisions that a magistrate judge would use when exercising

summary criminal contempt authority.

New 28 U.S.C. § 636(e)(3), Additional Criminal Contempt Authority in Civil Consent and

Misdemeanor Cases, also specifically references the Federal Rules of Criminal Procedure. This reference

is to current Rule 42(b) and restyled criminal Rule 42(a), which set forth the procedure a magistrate judge

would use when exercising contempt authority in civil consent cases and in misdemeanor cases.

Title 28 U.S.C. § 636(e)(5) limits the penalties a magistrate judge may impose in a criminal

contempt case to that of a Class C misdemeanor, 30 days' imprisonment and a fine of $5,000 (and a special

assessment of $5.00). This limitation of penalties was specifically enacted to eliminate any constitutional

concerns regarding a magistrate judge imprisoning a person for more than six months, as a district judge

may do. This penalty provision does not affect the procedure that a magistrate judge must follow in order

to impose criminal contempt either under the provisions of current or restyled Rule 42.

Fed. R. Crim. P. 17(g) provides for contempt sanction in the enforcement of subpoenas. I

recommend no change to the restyled version of Rule 17(g) because the terms used in the rule cover a

magistrate judge conducting a contempt hearing in either a civil or criminal case in which the magistrate

judge is authorized to act by law. New 28 U.S.C. § 636(e)(3) provides for the appropriate authority for a

magistrate judge to act in most cases where the magistrate judge is presiding over a case in which a

contempt issue regarding subpoenas arises under Rule 17(g). If the magistrate judge has authority, thejudge

may then act. If it is a situation where the magistrate judge does not have the authority to act to enforce

the subpoena by contempt sanctions, then the judge may certify the problem to a district judge under new

28 U.S.C. § 636(e)(6).
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My only concern with the new contempt provisions is in 28 U.S.C. § 63 6(e)(7), Appeals Qf

Magistrate Judge Contempt Orders. This section provides for a two-track avenue of appeal from a

magistrate judge contempt order. Track one is a direct appeal to the Court of Appeals in cases proceeding

under 28 U.S.C. § 636(c) civil consent cases. The other track covers all other cases and requires an appeal

to a district judge in both civil and criminal contempt cases. I invite comment from other members of the

committee as to whether a subsection 42(c) should be added cross-referencing this statute so those who are

convicted under Fed. R. Crim. P. 42(a) or (b) would know the proper avenue of appeal. Alternatively, Rule
58(g)(2) could be amended to set out the avenue of appeal from a magistrate judge's order finding criminal

contempt. If we determine that a cross-referencing provision should be added identifying the appeal route

from a magistrate judge's finding of criminal contempt, I suggest that it be placed at Rule 42(c) instead of

Rule 58. The provisions of Rule 58 directly address the appeals in petty offenses and misdemeanor cases

of the run-of-the-mill variety and not the specialized finding of contempt. If the contempt appeal cross-

reference were placed in Rule 58, it would be lost; whereas, if it were placed in Rule 42, anyone found

guilty of criminal contempt would know the appeal avenue.

Juveniles

Professor Schleuter suggested that I look at Rule 20(d) regarding transfer for plea and sentencing

of juveniles to see if Section 203(b) of the Improvement Act required any changes to Rule 20(d). No

changes are required. Rule 20(d) relates solely to the consent of a juvenile to have a case transferred from

one district to another in order for the juvenile to face trial in the transferee jurisdiction. The amendments

to 28 U.S.C. § 636(a), as provided for in Section 203(b) of the Improvement Act, do not affect Rule 20(d)

in any way. The new provisions give the power to a magistrate judge to enter a sentence of imprisonment

for a petty offense involving juveniles and the power to try and sentence a juvenile in a Class A

misdemeanor when the defendant consents. This section has nothing to do with the actual transfer of a

3



juvenile from one district to another so that the juvenile may enter a plea of guilty. If the juvenile enters

a plea of guilty in the transferee jurisdiction to a misdemeanor or petty offense before a United States

Magistrate Judge. then the magistrate judge is bound to follow all the procedures dealing with ju Venles

as if the juvenile had been originally charged in the transfereejjurisdiction. I recommend no changes to Rule

20(d).

Petty Offenses

I recommend changes to Fed. R. Crim. P. 58. The changes are at three places and are identical. The

change replaces the term "Class B misdemeanor motor vehicle offense, a Class C misdemeanor. or an

infraction" with the term "petty offense." These changes are required at Rule 58(b)(2)(E)(i), Rule

58(b)(3)(A) and (B). I have attached the language in the restyled rules with the proposed changes in

handwritten form. (Attachment 3).

The changes in Rule 58 are required by Section 203(a) of the Improvement Act, which now permits

a magistrate judge to try any petty offense case without consent of the defendant.

I have examined the rest of the Improvement Act and do not see the need for changes to any other

rules. Since Roger Pauley has written memos on a number of these rules recently, I am also sending a copy

of this memo to him for his information.

cc: Professor David Schleuter
John Rabiej, Chief

Rules Committee Support Office
Roger Pauley, Esq.

4



"(7) In districts that are not part of a United Stareg on as defined ection 581 of this titl icial Con-rerence of the UnTed Csmaference ~~ orter ited may ir le debtor in a caseunder chapter 11 of title fees equal to those imposedhy paragraph K6) of thi ecti uch fees shall be depositedas offsetting r to the fund e shed under section1931 of e and shall remain availa ntil expended,".

TITLE II-JUDICIAL PROCE
IMPROVEMIENTS

SEC. 2 SION OF STATUTORY AUTHORITY FOR MAGIS
GEPOSITIONS TO BE ESTABLISHED IN THE DUCCOW OF GUAM AND T.EE NORTHERNIAN

Section 631 of 28, United States Co s amended-(1) by triking first two senteno subsection (a)and inserting the folo "The judg each United Statesdistrict court and the dis co of the Virgin Islands,Guam, and the Northern Man slands shall appoint UnitedStates magistrate judges in c bers and to serve atsuch locations within the cial dis as the Judicial Con-ference may determin der this cha In the case of amagistrate judge a ited by the district of the VirginIslands, Guam, e Northern Mariana Islanhis chaptershall apply ough the court appointing such gistratejudge wer nited States district court."; anda(2 inserting in the first sentence of paragraph ofsub ion (b) after "Commonwealth of Puerto Rico," theg: "the Territory of Guam, the Commonwealth of the
SEC. 202. MAGISTRATE JUDGE CONTEMPT AUTHORITY.

Section 6 36(e) of title 28, United States Code, is amendedto read as follows:
"(e) CONTEMPr Au-THORiTY.-

"(1) IN GENERAL.-A United States magistrate judgeserving under this chapter shall have within the territorialjurisdiction prescribed by the appointment of such magistratejudge the power to exercise contempt authority as set forthin this subsection.
"(2) SUMMARY CRIMINAL CONTEMPT AUTHORITY.-A mag-istrate judge shall have the power to punish summarily byfine or imprisonment such contempt of the authority of suchmagistrate judge constituting misbehavior of any person inthe magistrate judge's presence so as to obstruct the adminis-tration of justice. The order of contempt shall be issued underthe Federal Rules of Criminal Procedure.
"(3) ADDITIONAL CRIMINAL CONTEMPT AUTHORITY IN CIVILCONSENT AND MISDEMEANOR CASES.-In any case in which aUnited States magistrate judge presides with the consent ofthe parties under subsection (c) of this section, and in anymisdemeanor case proceeding before a magistrate judge under

^ ^ I 8 /§~~~~4%
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section 3401 of title 18. the magistrate judge shall have the
power to punish, by fine or imprisonment, criminal contempt
constituting disobedience or resistance to the magistrate judge's
lawful writ, process, order, rule, decree, or command. Disposi-
tion of such contempt shall be conducted upon notice and
hearing under the Federal Rules of Criminal Procedure.

"(4) CIVIL CONTEMPT AUTHORITY IN CIVIL CONSENT AND
MISDEMEANOR CASES.-In anv case in which a United States
magistrate judge presides with the consent of the parties under
subsection (c) of this section, and in any misdemeanor case
proceeding before a magistrate judge under section 3401 of
title 18, the magistrate judge may exercise the civil contempt
authority of the district court. This paragraph shall not be
construed to limit the authority of a magistrate judge to order
sanctions under any other statute. the Federal Rules of Civil
Procedure, or the Federal Rules of Criminal Procedure.

"(5) CRIMINAL CONTEMPT PENALTIES.-The sentence
imposed by a magistrate judge for any criminal contempt pro-
vided for in paragraphs (2) and (3) shall not exceed the penalties
for a Class C misdemeanor as set forth in sections 3581(b)(8)
and 3571(b)(6) of title 18.

"(6) CERTIFICATION OF OTHER CONTEMPTS TO THE DISTRICT
COURT.-Upon the commission of any such act-

"(A) in any case in which a United States magistrate
judge presides with the consent of the parties under sub-
section (c) of this section, or in any misdemeanor case
proceeding before a magistrate judge under section 3401
of title 18, that may, in the opinion of the magistrate
judge, constitute a serious criminal contempt punishable
by penalties exceeding those set forth in paragraph (5)
of this subsection, or

"(B) in any other case or proceeding under subsection
(a) or (b) of this section, or any other statute, where-

"(i) the act committed in the magistrate judge's
presence may, in the opinion of the magistrate judge,
constitute a serious criminal contempt punishable by
penalties exceeding those set forth in paragraph (5)
of this subsection,

"(ii) the act that constitutes a criminal contempt
occurs outside the presence of the magistrate judge,
or

"(iii) the act constitutes a civil contempt,
the magistrate judge shall forthwith certify the facts to a dis-
trict judge and may serve or cause to be served, upon any
person whose behavior is brought into question under this
paragraph, an order requiring such person to appear before
a district judge upon a day certain to show cause why that
person should not be adjudged in contempt by reason of the
facts so certified. The district judge shall thereupon hear the
evidence as to the act or conduct complained of and, if it
is such as to warrant punishment, punish such person in the
same manner and to the same extent as for a contempt com-
mitted before a district judge.

"(7) APPEALS OF MAGISTRATE JUDGE CONTEMPT ORDERS.-
The appeal of an order of contempt under this subsection shall
be made to the court of appeals in cases proceeding under
subsection (c) of this section. The appeal of any other order
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of contempt issued under this section shall be made to the
district court.".

SEC. 203. CONSENT TO MAGISTRATE JUDGE AUTHORITY IN PETTY
OFFENSE CASES AND MAGISTRATE JUDGE AUTHORiTY IN

MISDEMAEMNOR CASES INVOLVING JUVENLE DEFEND-

ANTS.
(a) AmENDMENT S TO TITLE 18.-

(1) PETTY OFFENSE CASES.-Section 3401(b) of title 18,
United States Code, is amended by striking "that is a class
B misdemeanor charging a motor vehicle offense, a class C
misdemeanor, or an infraction," after "petty offense".

(2) CASES INVOLVING JUVENILES.-Section 3401(g) of title
18, United States Code, is amended-

(A) by striking the first sentence and inserting the
following: "The magistrate judge may, in a petty offense
case involving a juvenile, exercise all powers granted to
the district court under chapter 403 of this title.";

(B) in the second sentence by striking "any other class
B or C misdemeanor case" and inserting "the case of any
misdemeanor, other than a petty offense,"; and

(C) by striking the last sentence.
(b) AMENDMENTS TO TITLE 28.-Section 636(a) of title 28,

United States Code, is amended by striking paragraphs (4) and
(5) and inserting the following:

"(4) the power to enter a sentence for a petty offense;
and

"(5) the power to enter a sentence for a class A mis-
demeanor in a case in which the parties have consented.".

Se hon 604 of title 28, United States Code, is amended in
subsectioa by striking the second paragraph designated (24).

SEC. 205. HIP IN CIRCUIT JUDICIAL COUNCIIS.

Section 332 of title 28, United States Code, is nded-
(1) by st paragraph (3) and insertin following:

"(3) Except for th hief judge of the circ either judges
in regular active service o dges retired fromdar active service
under section 371(b) of thi tle may se as members of the
council. Service as a member o udici ouncil by a judge retired
from regular active service under s 371(b) may not be consid-
ered for meeting the requirem section 371(fX1) (A), (B),
or (C)."; and

(2) in paragraph y striking "re ement," and inserting
"retirement under on 371(a) or 372(a) his title,".

SEC. 206. SUNSE CIVIL JUSTICE EXPENSE ELAY REDUC-
TV<PLANS.

S n 103(b)(2)(A) of the Civil Justice Reform A of 1990
(P c Law 101-650; 104 Stat. 5096; 28 U.S.C. 471 n , as

ended by Public Law 105-53 (111 Stat. 1173), is amendey
inserting "471," after "sections".

SEC. 207. REPEAL OF COURT OF FEDERAL CLAIMS FILING FEE.

Section 2520 of title 28, United States Code, and the item
relating to such section in the table of contents for chapter 165



(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, deputy marshal, or anm
deputy marshal or by any other person who is not a party and nonparty who is at least 18 years old, may serve a
who is not less than 18 years of age. Service of a subpoena subpoena. The server must deliver a copy of the
shall be made by delivering a copy thereof to the person subpoena to the witness and must tender to the
named and by tendering to that person the fee for I day's witness one day's witness-attendance fee and the
attendance and the mileage allowed by law. Fees and legal mileage allowance. The server need not tender
mileage need not be tendered to the witness upon service of the attendance fee or mileage allowance when the
a subpoena issued in behalf of the United States or an officer United States, a federal officer, or a federal agency
or agency thereof. has requested the subpoena.

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a
served at any place within the United States. witness to attend a hearing or trial may be

served at any place within the United States.
(2) Abroad. A subpoena directed to a witness in a

foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in a
in the manner and be served as provided in Title 28, foreign country, 28 U.S.C. § 1783 governs the
U.S.C., § 1783. subpoena's service.

(f) For Taking Depositions; Place of Examination. (f) Deposition Subpoena.
(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the
the persons named or described therein. deposition is to be taken to issue a subpoena N

for any witness named or described in the
(2) Place. The witness whose deposition is to be taken order.

may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience of
convenience of the witness and the parties. the witness and the parties, the court may

order - and the subpoena may require - the
witness to appear anywhere the court
designates.

(g) Contempt. Failure by any person without adequate ( ) Contempt. The court may hold in contempt a
excuse to obey a subpoena served upon that person may be witness who, without adequate excuse, disobeys a
deemed a contempt of the court from which the subpoena subpoena issued by a federal court in that district.
issued or of the court for the district in which it issued if it
was issued by a United States magistrate judge.

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No p
made by witnesses or prospective witnesses may not be may subpoena a statement of a witness or of a
subpoenaed from the government or the defendant under this prospective witness under this rule. Rule 26.2
rule, but shall be subject to production only in accordance governs the production of the statements.
with the provisions of Rule 26.2.

lAWicPage -
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(d) ,Juveniles. A juvenile (as defined in 18 U.S.C. § 503 1) (d) Juveniles.

who is arrested. held. or present in a district other than that

in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined in

violation of a law of the United States not punishable by 18 U.S.C. § 5031, may be proceeded against as

death or life imprisonment may, after having been advised a juvenile delinquent in the district where the

by counsel and with the approval of the court and the United juvenile is arrested. held, or present, if:

States attorney for each district, consent to be proceeded

against as a juvenile delinquent in the district in which the (A) the alleged offense that occurred in the

juvenile is arrested, held, or present. The consent shall be other district is not punishable by death

given in writing before the court but only after the court has or life imprisonment;

apprised the juvenile of the juvenile's rights, including the

right to be returned to the district in which the juvenile is (B) an attorney has advised the juvenile;

alleged to have committed the act, and of the consequences

of such consent. (C) the court has informed the juvenile of
the juvenile's rights - including the

right to be returned to the district where

the offense allegedly occurred - and the

consequences of waiving those rights,

(D) the juvenile, after receiving the court's

information about rights, consents in

writing to be proceeded against in the

transferee district, and files the consent

in the transferee district;

(E) the United States attorneys for both

districts approve the transfer in writing;

and

(F) the transferee court approves the
transfer.

(2) Clerk's Duties. After receiving the juvenile's

written consent and the required approvals, the

clerk where the indictment or information or

complaint is pending or where the alleged

offense occurred must send the file, or a

certified copy, to the clerk in the transferee

district.

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only, except as noted below.
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Rule 42. CriminalContempt Rule42.CriminalContempt

(b) Disposition Upon Notice and Hearing. A criminal l (a) Disposition After Notice. An! person echo

contempt except as provided in subdivision (a) of this rule commits criminal contempt may be punished for

shall be prosecuted on notice. The notice shall state the time | that contempt after prosecution on notice.

and place of hearing, allowing a reasonable time for the

preparation of the defense, and shall state the essential facts (1) iVotice. The court must give the person

constituting the criminal contempt charged and describe it as notice in open court, in an order to show

such. The notice shall be given orally by the judge in open cause. or in an arrest order. The notice must:

court in the presence of the defendant or, on application of

the United States attornev or of an attorney appointed by the (A) state the time and place of the trial:

2- 7 court for that purpose, by an order to show cause or an order
iof arrest. The defendant is entitled to a trial by jury in any (B) allow the defendant a reasonable time

II!!, case in which an act of Congress so provides. The defendant to prepare a defense: and

is entitled to admission to bail as provided in these rules. If

the contempt charged involves disrespect to or criticism of a (C) state the essential facts constituting the

judge, that judge is disqualified from presiding at the trial or charged criminal contempt and

hearing except with the defendant's consent. Upon a verdict describe it as such.

or finding of guilt the court shall enter an order fixing the

Id punishment. (2) Appointing a Prosecutor. The court must
request that the contempt be prosecuted by
an attorney for the government, unless the
interest of justice requires appointment of

another attorney. If the government declines
the request, the court must appoint another
attorney to prosecute the contempt.

(3) Trial and Disposition. A person being
prosecuted for criminal contempt is entitled
to a jury trial in any case in which federal
law so provides and must be released or
detained as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified
from presiding at the contempt trial or

14 hearing unless the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be (b) Summary Disposition. Notwithstanding any

punished summarily if the judge certifies that the judge saw other provision of these rules, the court may

or heard the conduct constituting the contempt and that it summarily punish a person who commits criminal

was committed in the actual presence of the court. The order contempt in its presence if the judge saw or heard

of contempt shall recite the facts and shall be signed by the the contemptuous conduct and so certifies. The

judge and entered of record. contempt order must recite the facts, be signed by
the judge, and be filed with the clerk.

Page -154-



(2) Initial Appearance. At the defendant's initial (2) Jnitial.-4lppearancL. \t the defendach '
appearance on a misdirneanor or other petty offense initial appearance on a petty offense or other
charge, the court shall inform the defendant of:- misdemeanor charge, the magistrate judge

must inform the defendant of the following:
(A) the charge, and the maximum possible

penalties provided by law. including payment of a (A) the charge, and the minimum and
special assessment under 18 U.S.C. § 3013. and maximum penalties, including special
restitution under 18 U.S.C. § 3663; assessment under 18 U.S.C. § 3013

and restitution under 18 U.S.C.
(B) the right to retain counsel; § 3556;

(C) the right to request the appointment of counsel (B) the right to retain counsel;
if the defendant is unable to retain counsel. unless
the charge is a petty offense for which an (C) the right to request the appointment of
appointment of counsel is not required; counsel if the defendant is unable to

retain counsel - unless the charge is a
(D) the right to remain silent and that any petty offense for which the

statement made by the defendant may be used appointment of counsel is not required;
against the defendant;

(D) the right to remain silent and that the
(E) the right to trial, judgment, and sentencing prosecution may use against the

before a district judge, unless: defendant any statement that the
(i) the charge is a Class B misdemeanor motor- defendant makes;
vehicle offense, a Class C misdemeanor, or an
infraction; or (E) the right to trial, judgment, and
(ii) the defendant consents to trial, judgment, and sentencing before a district judge -
sentencing before the magistrate judge; unless:

(F) the right to trial by jury before either a United (i) the charge is a
States magistrate judge or a district judge, unless the miadOrnzanFz motor '' chizle
charge is a petty offense; and zffcenz, a Claz C- micd m anor,

u . 1n i.fraetion; or
(G) the right to a preliminary examination in

accordance with 18 U.S.C. § 3060, and the general (ii) the defendant consents to trial,
circumstances under which the defendant may secure judgment, and sentencing before
pretrial release, if the defendant is held in custody a magistrate judge;
and charged with a misdemeanor other than a petty
offense.

(F) the right to a jury trial before either a
magistrate judge or a district judge -
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5.1,
and the general circumstances, if any,
under which the defendant may secure
pretrial release.

4fl%4~~'~ag /f 3
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l (3i) Consent and Arraignments 3) .Arraiqnmenr.

(A) Plea Before a United States Magistrate A) Plea Before a Magistrate Judge. A

Judge. A magistrate judge shall take the defendant's magistrate Judge may take the
plea in a Class B misdemeanor charging a motor defendant's plea in a C

vehicle-offense, a class C misdemeanor, or an misdemeanor charpinc a mAOts 0

infraction. In every other misdemeanor case, a vehicle tfen, t ciass C

magistrate judge may take the plea onkl if the misdemeanor, or an infractioi. In
defendant consents either in writing or oraliv on the ever, other misdemeanor case, a

l record to be tried before the magistrate judge and magistrate judge mav take the plea
specifically waives trial before a districtjudge. The only if the defendant consents either in

defendant may plead not guilty, guilty, or with the writing or on the record to be tried

.1 consent of the magistrate judge, nolo contendere. before a magistrate judge and
specifically waives trial before a

(B) Failure to Consent. In a misdemeanor case - district judge. The defendant may

14 other than a Class B misdemeanor charging a motor- plead not guilty, guilty, or with the

vehicle offense, a Class C misdemeanor, or an consent of the magistrate judge. nolo

infraction - magistrate judge shall order the contendere.
defendant to appear before a district judge for further
proceedings on notice, unless the defendant consents (B) Failure to Consent. Except for a Glass

to the trial before the magistrate judge. B mhicdeoffeanor hargig as mto-
'.'ehicle Offenv.O, a Clac6 C
llisdemeaner, er an infraction, the

magistrate judge must order a

l defendant who does not consent to
trial before a magistrate judge to
appear before a district judge for
further proceedings.
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U.S. Department of Justice

Cfiminal Division

Wakhig,% DC 2U530.QO01

December 13, 2000
MMORANDUM

To: Honorable W. Eugene Davis, Honorable Tommy E. Miller,and Professor David A. Schlueter

From: Roger A. Pauley

Subject: Judge Miller's Memorandum Relating to AmendmentsNecessitated by the Federal Courts Improvements Act of2000

In these turbulent times, when the eyes of ordinarymortals are focused on the extraordinary events surrounding ourPresidential election and the Supreme Court's historic opinionof yesterday, I know that your unwavering attention, as mine,is rather on the sublime issue of magistrates judges' contemptauthority under the recently enacted Federal CourtsImprovements Act of 2000 (FCIA), and in particular on JudgeMiller's December 7, 2000, memorandum in which he concludesthat no amendments to the pending restyled rules arenecessitated by the FCIA, other than to Rule 58.

I agree with Judge Miller as to Rule 58 but otherwisemust respectfully disagree, for the reasons set forth below.

Considering first Rule 17(g), as that rule is currentlydrafted for public comment, it allows the "court" to hold incontempt a witness who without adequate excuse disobeys asubpoena issued by a "federal court" in that district. As theCommittee discussed at its last meeting, at the very least theword "federal" should be deleted since it is superfluous inlight of the definition of "court" in Rule 1. Admittedly, thisamendment is not prompted by the enactment of the FCIA. Butthere is another problem that is.

The Act amends 28 U.S.C. 636(e) to empower magistratejudges to hold persons in contempt for "disobedience orresistance to the magistrate judge's lawful writ, process,order, rule, or command." This clearly limits the magistrate
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judge's contempt authority to cases in which his own order, not

that of another magistrate or judge in the district, has been

disobeyed. As I read our rule, however, there is no such

limitation generally. Under the published rule (as indeed

under the existing rule), a judge is empowered to hold in

contempt a witness who disobeys the subpoena 
of another judge

in the district. If the Committee doesn't intend this result,

then we should clarify our own Rule 17(g). 
But if we do (or if

that is the current law), then the newly enacted statute is a

limitation that the pending rule does not reflect.

With respect to general contempt procedures 
in Rule 42,

there is also an inconsistency between the 
rule and the new

statute. The rule simply speaks in terms of a "person who

commits criminal contempt," whereas the statute 
says, as quoted

above, that magistrate judges have contempt 
power only for

disobedience or resistance to lawful orders, commands, etc.

Leaving aside the question whether the universe 
of contempts is

wholly defined by the nouns used in the statute 
(that is,

whether there may be contempts other than for 
violating an

order, command, etc.), the statutory limitation to violation of

magistrate judges' "lawful" orders is clearly not consistent

with the law of contempt generally. The Supreme Court has held

that, where other avenues such as a stay or appeal 
are

available to preserve a contemnor's interests, 
even an unlawful

judicial order must be obeyed, and disobedience is punishable

by contempt. E.g., Walker v. City of Birmingham, 388 U.S. 307

(1967); Maness v. Meyers, 419 U.S. 449, 458 (1975). This

doctrine is applicable under federal law as well. 
E.g., United

States v. Seale, 461 F.2d 345, 361 ( 7 th Cir. 1972).

The final discrepancy between the FCIA and the 
contempt

rules concerns summary contempt. Under both the existing rule

(42(a)) and its published version (42(b)), the contemptuous

conduct must have been seen or heard by the judge. 
But under

the FCIA (28 U.S.C. 636(e)(2)) the conduct must occur "in the

presence" of the magistrate judge and be such as 
to "obstruct

the administration of justice." It is arguable that "presence"

is broader than the existing rule since misbehavior 
could occur

while the alleged contemnor was in the courtroom 
with the

'I am troubled by the inclusion of Rule 17(g), which 
seems

to me to define an offense and therefore to be 
beyond the scope

of the Rules Enabling Act. You will recall that the Committee

Note so concluded as to Rule S(e) (7)(as published), 
which says

that a violation of Rule 6 is punishable by contempt. 
But the

saving grace there was that research showed that 
the contempt-

defining provision was directly added by Congress. 
That is not

the case for Rule 17(g). The Committee should consider this

question, in my view.
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magistrate judge but outside the judge's field of vision or
hearing (e.g. stabbing a witness or whispering a threat). At
the same time, the requirement that the conduct obstruct the
administration of justice may well import a narrower scope than
is covered by the current rule.

All of the above differences between the contempt rules
and the FCIA lead me to believe that the best approach is to
bifurcate the contempt rules so that the rules that spell out
the procedures deal with contempts imposed by judges other than
magistrates and address separately magistrate judge contempts
through a cross-reference to the applicable statute. By way of
illustration, Rule 42(b)(as published) would read:

Summary disposition. Notwithstanding any other provision
of these rules -- (1) the court (other than a magistrate judge)
may summarily punish a person, etc., and (2) a magistrate judge
may summarily punish a person as provided in [the applicable
statute][28 U.S.C. 636(e)].

The other affected rules would be amended in parallel fashion.

Lastly, my investigation of the contempt issue has
unearthed a possible reason to amend Rule 7 dealing with
indictment. Contempt represents a longstanding exception to
the constitutional requirement for indictment in federal felony
cases. It has always been the law that, regardless of the
punishment imposed (which uniquely determines whether a
contempt is a felony or a misdemeanor), a contempt prosecution
need not be instituted by indictment but may be begun on proper
notice under Rule 42. E.g., United States v. Mensik, 440 F.2d
1232 (4 th Cir. 1971); United States v. Eichhorst, 544 F.2d 1383
(7thg Cir. 1976). Therefore, the categorical statement in Rule
7(a) that a felony "must be prosecuted by an indictment" should
in my view be amended to reflect an exception for contempt.

I look forward to seeing you at the next meeting.
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WALTER E. HOFFMAN UNITED STATES COURTHOUSE

600 GRANBY STREET

NORFOLK, VIRGINIA 23510-1915

(757)222-7007

CHAMBERS OF FACSIMILE NO.
TOMMY E. MILLER T1E 0ADV (757)222-7027

UNITED STATES MAGISTRATE JUDGE MEMORANDUM

TO: THE HONORABLE W. EUGENE DAVIS
CHAIR, CRIMINAL RULES ADVISORY COMMITTEE

FROM: TOMMY E. MILLER c ;

RE: AMENDMENTS TO THE CRIMINAL CONTEMPT RULES
REQUIRED BY ENACTMENT OF THE
FEDERAL COURTS IMPROVEMENT ACT OF 2000

DATE: FEBRUARY 7, 2001

On December 7, 2000, I sent you a memo suggesting that no changes are needed to the Criminal

Rules by the enactment of the Federal Courts Improvement Act of 2000 (Public Law 106-518). Roger

Pauley responded with a memo dated December 13, 2000, suggesting that some changes need to be made.

He and I have had several telephone conversations and exchanges of memoranda since that date.

I am now persuaded that two modest changes to the Federal Rules of Criminal Procedure should

be made to reduce confusion and also to assure that Magistrate Judges are in compliance with both the

statute and the Federal Rules of Criminal Procedure when exercising their newly authorized contempt

power.

Attached is a memorandum dated January 30,2001, from Roger Pauley, setting forth his proposed

language for restyled Rules 17(g) and 42(b). In this memo he provides a choice in drafting either using the

language of the statute or the actual cite. My preference is to use the actual cite as the cross reference, to

aid practitioners in discovering this new statute.

Roger and I also discussed the exercise of criminal contempt authority under the provisions of

restyled Rule of Criminal Procedure 42(a). Unlike the restyled version of Rule 42(b), the restyled Rule

42(a) is a purely procedural provision and is cross referenced by 28 U.S.C. § 636(e)(3) as the procedure

to be used for conducting a hearing on criminal contempt upon notice and hearing. We believe that no
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amendment need be made in the restyled Rule 42(a) to accommodate the new provision under subsection

28 U.S.C. § 636(e)(3).

I am taking the liberty of forwarding a copy of this memorandum to Thomas Hnatowski, Chief,

Magistrate Judges Division, and The Honorable Robert Collings, U.S. Magistrate Judge, Boston,

Massachusetts. The Magistrate Judges Division played a key role in the drafting and legal research leading

to the adoption of the Magistrate Judge contempt provisions and Judge Collings spent four years pushing

this provision through Congress as the Legislative Advisor of the Federal Magistrate Judges Association.

I am requesting that if they have comments regarding my memorandum they present them in writing to me

and John Rabiej so that the appropriate subcommittees may consider their comments.

cc: The Honorable Robert Collings
Professor David Schleuter
John Rabiej, Chief

Rules Committee Support Office
Roger Pauley, Esq.
Thomas Hnatowski, Chief,

Magistrate Judges Division
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UVS. Department of justice

Cniminal Division

WIashijlgron. DC 2O5SJ410i I

January 30, 2001

MEMORANDUM

To: Honorable Tommry E. Mi ler

Prom: Roger A. PauleykY4 Q

SubD ect: Criminal Contemp:

T got your telephone message from yesterday about draftinathe criminal contempt rules to reflect enactment of the PCIA of2000 and will call back later tnis morning. But as a preludeto our conversation to be, 7 wanted to provide you with a
possible solution below. Perhaps the circularity you mentioned
stems from the FCIA's provisions that refezence the Federal
Rules of Criminal Procedure in describina the procedural manrer
in which magistrate judge's are to issue contempt orders. 28U-S.C. 638(e) (2) and (3). But T don't think this is an
insuperable drafting problem, and (at least until persuaded
otherwise) believe the draft below avoids circularity.

17(g) Contempt. A federal judge (other than a magistrate
judge) may hold in contemn-t a witness who, withouz aiequate
excuse, disobeys a subpoena issued by a court in that distri,_.
A magistrate judge may hold in contempt a witness whc, withou7:
adequate excuse, disobeys a subpoena issued by that judge,
under :he circumstances and in the manner provided by [the
applicable statuze][28 U.S.C. § 636(e)].

"2(b) Summary Disposi-tion Notwithstanding any other
provision of these rules --

(1) a federal judge (other than a magistrate judge) may
summarily punish a person who co=rni:s criminal contempt in the
judge's presence if the judge saw or heard the contemptuous
conduct and so certifies; and

(2) a magistrate judge may summarily punish a person tor
criminal contempt under the circumstances and in the -nanner
provided by [the applicable statute][28 U.S.C r 636(e)].

The contempt orier must recite he facts, be signed by the
judge, and be filed with the clerk.
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WASHINGTON, D.C. 2054

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMMTrEES
January 8, 2001 WILL L GARWOOD

PETER G. McCASE APPEIAIRULES

A. THOMAS SMALL
ARUPTVRBLL

DAVID F. LEVI
CIVILAULES

Roger A. Pauley, Esq. W. EUGENE AVS

Dr., Ofc. Of Legislation, Crim. Div.
U.S. Dept. of Justice MILTN 1. SHADUR
601 D St., N.W., Room 6637 HVID~fEUUE
Washington, D.C. 20530

Re: Rule 32, Federal Rules of Criminal Procedure

Dear Roger:

As you know from the discussion at the Standing Committee
meeting last week, many, if not most of the judges on that
committee, have concerns about our proposed revision to Rule 32.
Their concerns, which I share, focus on our proposed committee note
that in effect directs the district judges to rule on objections to
the presentence report that may affect the Bureau of Prisons
treatment of the prisoner during his incarceration.

Even if the Advisory Committee decides to retain this proposed
amendment, I doubt that we can muster the votes in the standing
Committee to approve this change unless we can demonstrate that the
change is absolutely essential. In order to help our Advisory
Committee decide whether to retain this proposed change, I would
appreciate it if you would see if you can have a knowledgeable
official with the Bureau of Prisons attend our April meeting in
Washington on April 25 or 26 to help us gain some insight into the
necessity for this change. For example, the following questions
occur to me:

(1) From the POP's prospective, how well is the present system
working? In other words when the defendant at sentencing objects
to a provision in the PSR that may affect his future incarceration,
are the judges resolving those objections?

(2) If the judges are not resolving those objections can the
BOP give us some idea of objections that are not being resolved and
how frequently this occurs.

(3) When a prisoner--after incarceration--challenges a
statement in the PSR that is affecting his treatment in the



01/08/01 16:37 FAX 3375935309 JUDGE EUGENE DAVIS - SCHJUETER 0003/003

institution, what procedure if any does the BOP have in place to
resolve these challenges?

Thanks for your help.

Sincerely,

W. Eugene Davis

cc: Mr. John K. Rabiej
Prof. David A. Schlueter
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U.S. Department of Justice

Federal Bureau of Prisons

Washington, D.C. 20534
February 16, 2001

MEMORANDUM FOR ROGER PAULEY, DIRECTOR
OFFICE OF POLICY & LEGISLATION
CRIMINAL DIVISION

/5/
FROM: Christopher Erlewine

Assistant Director/General Counsel
SUBJECT: Bureau of Prisons Comments (#2) to ProposedAmendments, Rule 32, Fed. R. Crim. P.

Thank you for this opportunity to further comment on the proposedamendments to Rule 32, Fed. R. Crim. P. This memorandumaddresses the issues raised in your December 18, 2000,memorandum, as well as Judge Davis' January 8, 2001, letter. Inpreparing this response, we solicited information from ourregional and community corrections offices. For furtherassistance in this matter please contact Paul W. Layer, AssistantGeneral Counsel, at (202) 307-2105.

How Well s the Present System Working?
In short, fairly well. None of our field inquiries revealedsystemic deficiencies related to the courts' resolution ofcontroverted PSR issues. A caveat to this comment, however, isthat Bureau staff are rarely involved in sentencing and havelimited exposure to the Rule 32 process of resolving PSR issuesat sentencing. Instead, Bureau staff normally receive the PSR,and any subsequent amendments, after sentencing is complete.
Notwithstanding the lack of Bureau concerns with the Rule 32process itself, and in response to your other inquiries, Bureaufield staff responded that insuring the accuracy and completenessof the following PSR topics significantly assists post-sentence
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administration, designations, and programming. These issues arepresented in descending order of importance as reported by thefield.

* Current Offense Conduct - Every office responded that athorough description of "current offense conduct" is ofgreatest importance in post-sentence administration.Important information in this section includes the dateof offense; descriptions of the bases for U.S.S.G.sentence enhancements; the amount of drugs for whichthe defendant is held responsible; and descriptions ofthe offender's use of violence, firearms, or sexualactivity in committing the offense(s).

{ * Prior and Pending Criminal Offenses - Prior and pendingcriminal offenses play a major role in designating andprogramming inmates. Prior offense dispositionsinvolving firearms, violence, escape, drug abuse, andsexual activity are especially important. Pendingoffense(s) information is necessary for lodgingnecessary detainers, which can affect an inmate'ssecurity status and facility designation.
Additionally, one office indicated approximately35%-40% of court recommendations for IntensiveConfinement Center (ICC) placement are not fulfilledbecause inmates are ineligible based on prior offenseswhich were inaccurately or incompletely included in thePSR. Had the information been accurate and complete,it is possible the courts would never have made therecommendations.

* Verification of Offender Provided Information - Theaccuracy and completeness of following PSR informationis important. Often times, however, the only sourcefor this information is the inmate him/herself.
I * Substance abuse history;
I * Medical condition;
* Education;
* Financial resources;! * Medical condition;
* Immediate family members; and
* Employment history.

The accuracy of this information is vital topost-sentence programming such as Residential DrugAbuse Programs (RDAP) and Community Corrections Center(CCC) placements (commonly called "halfway houses").Insuring offenders are placed in a facility which canprovide the necessary level of health care is alsovitally important, and often a topic of discussion at

2
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sentencing.

| * Alien Status - A recently sentenced offenders alienstatus may significantly impact initial security leveland facility designations. Ideally, the PSR containsverified information obtained directly, and recently,from the Immigration and Naturalization Service (INS).
While the aforementioned areas are important to fulfilling theBureau's primary function of appropriately designating andprogramming inmates, it is not clear that a Rule 32 amendment toaddress these issues is warranted. Instead, the Bureau may moreeffectively address these issues directly to the U.S. ProbationOffice, or have them included as part of the Committee Notes.

How Does the Bureau Resolve Inmate Complaints 
A l l e gi n g PS!Inaccuracies?

Unless an amendment or attachment directs otherwise, Bureau staffordinarily accept and rely on the PSR in making post-sentenceadministration decisions. This is the case even if a PSR issuewas contested at sentencing, but left unresolved by the court asnot affecting the sentence imposed.

When alleged PSR inaccuracies exist, inmates normally notifyBureau staff without delay. The challenged information may bethe basis for a designation, security level, or other programmingdecision, or simply maintained in the inmate's central fileunattached to any specific Bureau decision. Whatever the case,this often results in the inmate protesting the Bureau's relateddecision, or challenging the mere fact that inaccurateinformation exists in the Bureau's inmate record.
Bureau policy is two-fold when dealing with inmate challenges tothe accuracy of its inmate records. First, the Bureau exempteditself from the Privacy Act of 1974's amendment provisions. See28 C.F.R. § 16,97. As detailed therein, the Bureau mayegitimately deny inmate requests to "correct" ats individualinmate records. This is often the case when "Correcting" theinformation would require a labor intensive and extensive

Notwithstanding the Bureau's self-exemption from thePrivacy Act's amendment provisions, it has not exempted itself(and probably cannot) from the Privacy Act's civil cause ofaction for monetary damages under 5 U.S.C. § 5 5 2 a(g) (4) . See

3
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tact-finding process which would unreasonably disrupt Bureaufunctions, and possibly fail to ever resolve the disputed issue.'The second prong of Bureau policy requires staff to make"reasonable" efforts to correct information which can be easilyverified. See Program Statement No, 1351.04, Release ofInformation (January 8, 1997). Staff choose this avenue when theinmate presents some credible evidence supporting the claimedinaccuracy, and which staff can follow-up for verification. Withregards to PSR's, Bureau staff often forward the inmate'sinformation directly to the Probation Officer who authored thereport, requesting verification, Any response received is thenfiled along with the PSR in the central file, Bureau staff donot amend PSR's because they are written by probation officersand considered court documents, If not amended by the author,the most Bureau staff will do is attach a written statement tothe record detailing the inmate's objection.

Are the Proposed Changes to Rule 32 "Absolutely Essential?"

Judge Davis questions whether resolving all "material" PSRissues, as suggested by the amendment language, is "absolutelyessential." You both provide valuable insight to the StandingCommittee's view that the PSR is primarily a tool for imposingsentences, and only secondarily, or collaterally, a tool forpost-sentence administration.

Because the Bureau has no significant concerns with the currentRule 32 process, we would not object to an amendment which doesnot require court resolution of issues which only affect

Sellers v. Bureau of Prisons, 959 F.2d 307 (D.C. Cir. 1992). Inthe D.C. Circuit, the elements of a title 5 U.S.C. § 552a(g) (4)cause of action against the agency are as follows: (1) that theagency failed to maintain sufficiently complete (or accurate)records; (2) that adverse agency action resulted from theincompleteness (or inaccuracy) of the records; and (3) that theagency's failure to maintain the files in sufficient form wasdone willfully or intentionally. White v. office of PersonnelManagement, 840 F.2d 85 (D.C. Cir. 1988). The Bureau defendsover one hundred such cases nationwide every year. Usually,inmates are challenging designation and programming decisionsunder the guise of a Privacy Act (g) (4) cause of action, and asthe result of "inaccurate" inmate records. These cases arerarely, if ever, successful, but require significant Bureauresources to defend.

4
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post-sentence administration. Nevertheless, in draftingCommittee Notes, or otherwise providing guidance to the courts,we ask the Committee to recognize the Bureau's reliance on thePSR as the primary information tool for administering thesentence imposed. Consequently, language to this effect inCommittee Notes to the Rule, or other court recommendations
drafted by the Administrative Office of the U.S. Courts, wouldassist the Bureau in fulfilling its mission. Please feel free toconsult us for assistance in drafting appropriate language.

Conclusion

As requested, Bureau staff are available to appear before theAdvisory Committee March 22 or 23, 2001. Two staff from theCorrectional Programs Divisions of the Central and Mid-AtlanticRegional Offices are available to attend, Additionally, Paul W.Layer, Assistant General Counsel, will attend. Please coordinatethis meeting with Paul by calling him at (202) 307-2105,

I~~~~~~~~~~~~~~~~
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 32.1: Rights Warnings at Revocation Proceedings.

DATE: February 16, 2001

The Committee has added a new provision in Rule 32.1 (a)(3)(D) that would

require the court to give rights warnings to the defendant concerning the offense or act

that leads to the possible revocation of probation or supervised release. The Committee

Note recognizes that there may be a real question regarding whether there is any privilege

left to claim with regard to the offense for which the defendant was convicted. But there

should be a privilege, the Note continues, "regarding the alleged violation leading to the

Rule 32.1 proceeding."

Mr. Pauley has prepared an extensive memo setting out reasons why the provision

should be deleted. Memo to Mr. Goldberg, dated, October 24th.

I am attaching copies of pages from the LaFave and Israel text, Criminal

Procedure, Second Edition, § 8-10 (1991). The 2000 Supplement to those pages includes

a short discussion of United States v. Balsys, 524 U.S. 666 (1998) in which the Court held

that a person could not claim protection under the Fifth Amendment for fear of foreign

prosecutions.

What seems clear from the attached materials is that while the threat of

incrimination must be "real and appreciable" and not "imaginary and unsubstantial,"

there is authority for the proposition that the courts should give the benefit of the doubt to

the witness/defendant in making that assessment. See the quoted language from Murphy

on page 417 of the text.

In theory, at least, much could be made of the level of danger the witness or

defendant faces. While an argument might be made that the cases require a showing that

the danger is 'substantial," it is not clear that that is what the cases require. As noted in

the text, the Supreme Court has simply indicated that the danger be real and appreciable.

Even assuming that there may be case where there is really no appreciable danger

of self-incrimination regarding the alleged violation of probation or supervised release,

the question remains whether as a matter of policy (there is no case holding that such

warnings are constitutionally required) such warnings should be given at a Rule 32.1

proceeding.

Several analogies arise. First, the court requires Miranda warnings before

custodial interrogation of a person, without regard to whether the police believe that there



is a real and appreciable chance of self-incrimination. The court has simply concluded
that the coercive environment of custodial interrogation requires such warnings. Thus,
although warnings would not be required before a probation officer questions a
defendant, such questions coming from a judge in a courtroom, following an arrest seems
closer to the environment the Miranda case addressed. Such warnings are already
required in Rule 5 proceedings-for generally the same reasons.

Second, as the attached material points out, although the Supreme Court has never
held that rights warnings are required for persons appearing before grand juries, warnings
for "target" witnesses are used in almost all jurisdictions-including federal grand juries.
See page 421. If such warnings, are given in grand jury proceedings, it would seem to be
a short step to require the same protections for a defendant appearing before a magistrate
judge in a Rule 32.1 proceeding.

I recommend that the current language in Rule 32.1 (a)(3)(D) be retained.
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hand, many courts also believe that recalci- § 8.10 Grand Jury Testimony and the
trant grand jury witnesses, seeking delay, will Privilege Against Self-Incrimination
not be reluctant to raise totally unfounded (a) The Standard of Potential Incrimina-
Gelbard objections. Balancing these con- tion. Counselman v. Hitchcock,' decided in
cerns, some courts have concluded that the 1892, put to rest any doubts as to whether the
"~mere assertion" of wiretapping is sufficient Fifth Amendment privilege against self-in-
to require a response, but the prosecutor need crimination was available to a grand jury
not make an extensive investigation in re- witness. The grand jury witness testifies pur-
sponding to such a general claim. Other suant to a subpoena so the requisite element
courts, however, have held that the prosecu- of "compulsion" clearly is present. However,
tor has no obligation to inquire and respond the Amendment states only that a person
unless the witness makes some minimal show- shall not be compelled to be a witness against
ing, supported by specific factual averments. himself "in a criminal case." But this lan-
That showing may be based on the subject guage, the Counselman Court noted, refers to
matter of the questions, the fact that the the eventual use of the testimony, not the
witness was required to furnish a voice ex- nature of the proceeding in which testimony
emplar, or unique telephone difficulties. is compelled. The Fifth Amendment, it con-

In determining whether a government deni- cluded, applies to a witness "in any proceed-
al of wiretapping is supported by sufficient ing" who is being compelled to give testimony
investigation, the Court will consider the that might be used against him in a subse-
strength of the witness' showing that there quent criminal case.
may have been a wiretap, the likelihood that Counselman furnished the subpoenaed par-
a particular unchecked source may have con- ty with what is undoubtedly his most signifi-
tributed to the investigation, and the range of cant safeguard in responding to a subpoena
the questions asked of the witness. The fact ad testificandum. Of course, the grand jury
that law enforcement agents working directly witness is not limited to the privilege against
on the case are unaware of a wiretap does not self-incrimination. He also may utilize any
necessarily mean that one did not exist; the other testimonial privileges recognized in the
agents may be relying on information ob- particular jurisdiction. But it is the self-in-
tained from other agencies (perhaps more crimination privilege that usually grants the
than once removed) that did come from a witness his broadest range of privacy.
wiretap. However, prosecutors rarely are re- The Fifth Amendment privilege is avail-
quired to check with all seven of the federal able, of course, only where the compelled tes-
agencies that customarily conduct electronic timony causes a potential for incrimination.
surveillance. Indeed, unless the witness' Although potential incrimination encompass-
claim is supported by substantial indication of es a great deal, it is not without limits. The
a probable wiretap, the courts are likely to threat of incrimination is limited only to
permit a response that does not go beyond criminal liability,2 and that liability must re-
checking with the single agent in charge of late to the witness himself, not others. More-
the investigation. over, the threat must be "real and apprecia-

§ 8.10 include the classification of an accused as a sexually
1. 142 U.S. 547, 12 S.Ct. 195, 35 L.Ed. 1110 (1892). dangerous person where that classification is made strict-

2. Incrimination in what the Fifth Amendment de- ly for rehabilitative treatment purposes and thus is
scribes as a "criminal case" extends to the determination analogous to a traditional civil commitment though it
of sentence as well as the assessment of guilt. See looks in part to a propensity to commit a criminal act
Estelle v. Smith, discussed in § 6.10(e). It also includes (e.g., sexual assault). See Allen v. Illinois, discussed at
liability in a criminal forfeiture proceeding, see Boyd v. § 6.10(e). See also, Estelle v. Smith, supra (privilege does
United States, discussed at §§ 8.7(a) and 8.12(a), or in a not encompass the determination of competency to stand
juvenile delinquency proceeding that is based on a crimi- trial); Baxter v. Palmigiano, discussed in § 6.10(e) (prison
nal violation and permits potential institutional commit- discipline not within protection of privilege).
ment, see In re Gault, discussed in § 6.10(e). It does not
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Le ble," not "imaginary -and unsubstantial." A tacts with a person who was a fugitive wit-
witness assertion of the privilege is not con- ness. The lower court had held that there

v- clusive in this regard. As Hoffman v. United was "no real appreciable danger of incrimina-
n States3 stressed, "it is for the court to say tion," but the Supreme Court found that con-
Le whether [the witness'] silence is justified, and clusion untenable. Since the lower court was

*- to require him to answer 'if it clearly appears aware that the grand jury was investigating
'Y to the court that he is mistaken.'" Hoffman racketeering, it should have recognized that
r- also indicated, however, that courts are to questions concerning Hoffman's current occu-
lt give the witness every benefit of the doubt in pation might require answers relating to vio-

reviewing his assertion of the privilege. The lations of various gambling laws. It also
n Court there noted: should have recognized that the answers con-
;t g This provision of the [Fifth] Amendment cerning Hoffman's contacts with the fugitive

1must be accorded liberal construction in favor witness might relate to efforts to hide that
° l of the right it was intended to secure. The witness. In Malloy v. Hogan,4 the lower court
e privilegextends to answers was held to have erred in rejecting a self-

;thatwould in themselves support a conviction incrimination claim by a witness who had
Y * * ut likewise embraces those which pled guilty to a gambling charge and was now

4 ,¢ ] would furnish a link in the chain of evidence being asked about the circumstances sur-
needed to prosecute the claimant for a federal rounding his arrest and plea. The questions

Be\ curnme... I.T T his protection must be con- were obviously designed to determine the
fined to instances where the witness has rea- identity of his employer, and "if this person

S 1 sonable cause to apprehend danger from a
- I direct answer. * * * However, if the witness,

upon interposing his claim, were required to sure of his identity might furnish a link in a
a prove the hazard in the sense in which a claim chain of evidence sufficient to connect the
y is usually required to be established in court, [witness] with a more recent crime for which
t he would be compelled to surrender the very he still might be prosecuted." S
Y protection which the privilege is designed to (b) Incrimination Under the Laws of
e guarantee. To sustain the privilege, it need Another Sovereign. For many years, Amer-
.- only be evident from the implications of the ican courts took the position that the privi-
e question, in the setting in which it is asked, lege protected only against incrimination un-

that a responsive answer to the question or an der the laws of the sovereign which was at-
explanation of why it cannot be answered tempting to compel the incriminating testimo-
might be dangerous because injurious disclo- ny. Thus, if a witness appearing before a

Lsure could result. federal grand jury was granted immunity

L. Applying the Hoffman directive, it should against federal prosecution, he could not re-
be a rare case in which a claim of the privi- fuse to testify on the ground that his answers
lege will be rejected by a court. Two leading might be incriminating under the laws of a
decisions of the Supreme Court are illustra- state or a foreign nation. In Murphy v. Wa-
tive. In Hoffman itself, the Court ruled that terfront Commission,' the Supreme Court re-
the district court had erred in holding the jected this "separate sovereign" doctrine as
Privilege inapplicable to questions concerning applied to state and federal proceedings. Not-
the witness' current occupation and his con- ing that the doctrine would allow a witness to

3- 341 U.S. 479, 71 S.Ct. 814, 95 L.Ed. 1118 (1951). ever, if a person though convicted still has the opportuni-
t 4. 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964). ty for appellate review (and therefore a possible reversal
t 6_ A different result would have followed if the ques- and new trial), many courts hold that the privilege re-

tions were limited to the commission of the offense. mains applicable as to questions concerning the offense.
B thus, Reina v. United States, 364 U.S. 507, 81 S.Ct. 260, 5 Where the individual has been pardoned or acquitted of
d LEd-2d 249 (1960) notes: "The ordinary rule is that once the offense, the same standard applies as to a person

a Person is convicted of a crime, he no longer has the whose conviction is final.

bWile' ai selmination as he can no longer 6. 378 U.S. 52, 84 S.Ct. 1594, 12 L.Ed.2d 678 (1964).Incriminated by his testimony about the crime." How-
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be "whipsawed into incriminating himself un- elli. They have required the witness to make
der both state and federal law," the Court a substantial showing of likely foreign prose-
concluded that the "policies and purposes" of cution based upon both the applicability of
the Fifth Amendment required that the privi- foreign law and a demonstration of interest
lege protect "a state witness against incrimi- by foreign authorities in the enforcement of
nation under federal as well as state law and that law against a person in the witness'
a federal witness against incrimination under situation. Several courts have reasoned that
state as well as federal law." the requirements of grand jury secrecy render

Should Murphy be read as making the priv- the possibility that incriminating testimony
ilege available where testimony will be in- will be "funneled to foreign officials" too "re-
criminating only in a foreign country? The mote and speculative" to present the "real
Murphy opinion contains language suggesting and substantial fear" required by Zicarelli.
that the separate sovereign doctrine has no (c) Compelling the Target to Appear.
stronger grounding as applied to prosecution The self-incrimination privilege has long been
by a different country than as applied to held to prohibit the prosecution from forcing
prosecution by a different jurisdiction within a defendant to appear as a witness at his own
our federal system. On the other hand, Mur- trial. Should the prosecutor similarly be pro-
phy was written within the context of the hibited from forcing the target of an investi-
necessary reach of state and federal immunity gation to appear before the grand jury, or is
grants. The federal government can grant the Fifth Amendment satisfied by simply al-
immunity against state as well as federal lowing the target-witness, like any other wit-
prosecution, and state grants of immunity can ness, to refuse to respond to individual ques-
be extended by federal courts to encompass tions where his answer might be incrimina-
federal prosecutions. Neither the federal ting? Several state courts have argued that
government nor the states, however, have the the target, of an investigation is, in effect, a
authority to grant immunity against foreign "putative" or "de facto" defendant, and he
prosecution. therefore should be allowed to exercise his

In Zicarelli v. New Jersey Investigation privilege in much the same manner as a "de
Commission,7 the Court suggested that it was jure defendant" at trial. They hold that, un-
an open issue as to whether a witness fully less the target expressly waives his self-in-
immunized under federal and state law could crimination privilege, the prosecution cannot
nevertheless plead the privilege because the use the grand jury's subpoena authority to
state could not prevent "either prosecution or force him to appear. This protection presum-
use of his testimony by a foreign sovereign." ably could be utilized by a subpoenaed target
It also indicated that even if the privilege as a defense to a contempt charge for refusing
does apply to incrimination under foreign to respond, but it most frequently comes into
law, it may be used only when the witness issue when the prosecution seeks to use
would be in "real danger" of foreign prosecu- against a defendant his earlier grand jury
tion, not simply relying upon a "remote and testimony that was given without an express
speculative possibility." Lower courts faced waiver. The critical question for the court
with self-incrimination claims based on poten- under this view of the privilege's protection
tial foreign prosecution have commonly relied therefore becomes whether the defendant was
on this limitation to deny the claims without a mere witness or true target at the time he
reaching the ultimate issue left open in Zicar- testified.!

7. 406 U.S. 472, 92 S.Ct. 1670, 32 L.Ed.2d 234 (1972). appropriate warnings (see subsection (d) infra). Jurisdic-
8. In this setting, the issue posed is very much the tions applying a prohibition against compelling the "pu-

same as that presented by prosecution use of the grand tative defendant" to appear without an express waiver
jury testimony of an "unwarned" witness in a jurisdiction have experienced some difficulty in determining, in the
that holds that the target may be compelled to appear context of a subsequent objection to the use of grand jury
(see discussion infra) but requires that the target be given testimony, whether the witness fell within that category
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Federal courts and most state courts have shielding roles. Having an obligation to "run

taken the position that the Fifth Amendment, down every available clue," the grand jury

as to all witnesses, presents only "an option of cannot ignore the possibility that any one

refusal and not a prohibition of inquiry." participant in a criminal enterprise may be

"The obligation to appear," the Supreme willing to identify others. Having an obli-

Court has noted, "is no different for a person gation to "shield against arbitrary accusa-

who may himself be the subject of the grand tions," it has a right to be certain that the

jury inquiry." 9 The right of the defendant at target's own testimony might not explain

trial to refrain from appearing as a witness is away the evidence against him. Some courts

said to rest on considerations largely inappli- have also expressed concern that the estab-

cable to the grand jury. The defendant's lishment of a right not to appear based upon

right of silence grew out of the early common whether the prosecutor knew or should have

law rule on the incompetency of parties to known someone was a "target" would create a

testify, which had bearing only on the trial. new source of tangential disputation."

It also rested in part on the fear that a (d) Advice as to Rights. It generally is

defendant "forced in open court to refuse to agreed that the Fifth Amendment does not

answer questions" might be viewed by the demand that a non-target witness be advised

jury as having something to hide. This con- of his privilege against self-incrimination. As

cern has less significance in the grand jury to the target, however, there is a division of

setting; since that body looks only to the opinion. In the several jurisdictions in which

issue of probable cause, its proceedings need the target cannot be compelled to appear

not be conducted "with the assiduous regard without an express waiver, a notification of

for the preservation of procedural safeguards rights is an integral part of gaining such a

which normally attends the ultimate trial of waiver. In the vast majority of jurisdictions

the issues." that do not recognize a target privilege not to

Federal courts have also argued that the appear, the courts have divided, with several

right to subpoena targets is inherent in the of the more recent rulings holding that self-

grand jury's combined investigative and incrimination warnings are constitutionally

when he testified. It generally is agreed that a person rehearing 563 F.2d 265 (1977). It is not clear, however,

already arrested on the charges under investigation falls whether this prohibition is thought to rest on the Fifth

within the category. Beyond that, some would prefer a Amendment or the rule against use of the grand jury for

subjectively oriented test (e.g., whether the prosecutor post-indictment discovery. See § 8.8(e).

must have believed that an indictment would be sought Internal Justice Department guidelines provide that

against the witness), while others prefer a strictly objec- targets ordinarily should not be subpoenaed, but asked to

tive test (e.g., whether the evidence known to the govern- appear voluntarily. Targets may be subpoenaed only

ment established probable cause to believe the witness with the approval of both the grand jury and federal

had committed a crime). New York, perhaps influenced with In mal th teran, ansideral

by the difficulties posed in retrospective judicial identifi- prosecutor. In making that determination, consideration

cation of target witnesses, grants transactional immunity IS to be gdven both to the importance of the target's

to all grand jury witnesses, subject only to the witness anticipated testimony and the availability of other

right to waive that immunity. If the prosecution wishes sources of information. If the subpoenaed target then

to retain the possibility of bringing charges against a gives advance notice of an intention to claim the privi-

witness, it must obtain a written waiver from that wit- lege, he ordinarily should be excused from appearing.

ness (after giving complete warnings). See N.Y.-McKin- The grand jury and prosecutor can jointly insist upon

ney's Crim.P.Law §§ 190.40-190.45. appearance, however, where justified by consideration of
the importance of the testimony and the possible inappli-

9. United States v. Dionisio, 410 U.S. 1, 93 S.Ct. 764, cability of the privilege. Also, while not constitutionally

35 L.Ed.2d 67 (1973). See also United States v. Washing- compelled to do so (see United States v. Washington,

ton, infra note 15. infra note 15), federal prosecutors are directed to advise

10. See note 8 supra. Federal courts have indicated witnesses who are known targets of their target status.

that the prosecution may not subpoena an indicted defen- A target is defined as "a person as to whom the prosecu-

dant for the purpose of asking him questions relating to tor or grand jury has substantial evidence linking him to

the subject of the indictment. See United States v. the commission of a crime, and who, in the judgment of

Mandujano, infra note 11 (Brennan, J., concurring); the prosecutor is a putative defendant." United States

United States v. Doss, 545 F.2d 548 (6th Cir.1976), on Attorneys' Manual §§ 9-11.250, 9-11.254.

LaFave & Israel, Cnm.Pro 2d Ed HB-1 1
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required. In United States u. Mandujano," jury witnesses, whether targets or non-tar-
the Supreme Court left the issue open for gets, are not entitled to any special notifica-
future consideration. Mandujano held that tion of rights. Rather, they would seem to
even if warnings were required, the failure to bear the obligation, like witnesses generally,
give the warnings could not constitute a de- to assert the privilege on their own initiative.
fense to a perjury charge based on the wit- Justice Brennan, joined by Justice Marshall,
ness' false grand jury testimony." Six jus- viewed the Chief Justice's reference to Monia
tices, however, went on to speak to the need in this way, and responded that the plurality
for warnings, with four suggesting that they had read the privilege too narrowly. The
were not required even as to the target. Monia principle, he argued, rests on the as-

Although the witness in Mandujano had sumption that the government ordinarily had
been informed of both his privilege against no grounds for assuming that its compulsory
self-incrimination and his right to consult processes are eliciting incriminating informa-
with counsel, the district court had held that tion. However, where the prosecutor is ques-
that warning was insufficient. It had rea- tioning a target witness, he is "acutely aware
soned that the witness was a "putative defen- of the potentially incriminating nature of the
dant" and therefore should have been given disclosures sought." This knowledge, Justice
full Miranda warnings,"3 including notifica- Brennan reasoned, carried with it an obli-

tion of a right to appointed counsel. Chief gation to advise the witness of his rights so as
Justice Burger's plurality opinion, speaking to ensure that any waiver of the privilege was
for four members of the Court, rejected the "intelligent and intentional."
district court's reasoning. Miranda, he noted,
applied only to "custodial interrogation," Justice Brennan's opinion in Mandujano
which clearly did not include questioning be- did not stop with requiring warnings as to the
fore the grand jury. The position of the sub- privilege alone. In his view, the Fifth
poenaed witness could hardly be compared to Amendment also required the prosecution to
that of the arrestee subjected to interrogation inform the target-witness that "he was cur-
in the "hostile" and "isolated" setting of the rently subject to possible criminal prosecution
police station. The appropriate analogy was for the commission of a stated crime." In
to the questioning of a witness in an adminis- United States v. Washington," the Court re-
trative or judicial hearing. As noted by Jus- jected (over Justice Brennan's dissent) any
tice Frankfurter in United States v. Monia,"4 a suggestion that the Fifth Amendment re-
witness in that setting "if * * * he desires the quired some form of "target" warning. The
protection of the privilege, * * must claim witness there had been given full Miranda-
it or he will not be considered to have been type warnings, but had not been told that he
'compelled' within the meaning of the Amend- might be indicted in connection with his pos-
ment." session of a stolen motorcycle. The Court

Chief Justice Burger added that, since Man- initially noted that previous discussions with
dujano had been given self-incrimination the police and prosecutor had given the wit-
warnings, there was no need to rule on wheth- ness ample notice that he was a suspect in the
er such warnings were constitutionally re- motorcycle theft, but it then added that such
quired. Nevertheless, the Chief Justice's re- awareness was, in any event, "largely irrele-
liance on Monia would indicate that grand vant." A failure to give a potential defendant

11. 425 U.S. 564, 96 S.Ct. 1768, 48 L.Ed.2d 212 (1976). the self-incrimination warnings and had therefore testi-
12. The Court followed a long line of cases holding fied under compulsion.

that "the Fifth Amendment privilege against compulsory 13. See § 6.8.
self-incrimination provides no protection for the commis-
sion of perjury." See Id. (Stewart, J., concurring). In 14. 317 U.S. 424, 63 S.Ct. 409, 87 L.Ed. 376 (1943)
United States v. Wong, 431 U.S. 174, 97 S.Ct. 1823, 52 (Frankfurter, J., dissenting).
L.Ed.2d 231 (1977), the same principle was applied to 15. 431 U.S. 181, 97 S.Ct. 1814, 52 L.Ed.2d 238 (1977).
uphold a perjury conviction of a witness who claimed
that, due to language difficulties, she had misunderstood
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a target warning simply did not put the wit- (e) Waiver. Assuming the witness receives

ness at a "constitutional disadvantage." His those warnings, if any, that are constitution-

status as a target "neither enlarg[ed] nor di- ally required, the privilege may be relin-

niinish[ed]" the scope of his constitutional quished by a witness without an express state-

protection. He "knew better than anyone ment of waiver. When the witness answers

else" whether his answers would be incrimi- the question, his waiver is automatically as-

nating, and he also knew that anything he did sumed. Indeed, a witness may by providing

say, after failing to exercise the privilege, certain incriminating information relinquish

could be used against him. The "constitution- his right to raise the privilege with respect to

al guarantee the Court noted, ensures ton-y further incriminating information. Rogers v.

thaturne the Citness nout notled, ens res "onl United States" is the leading case on such

thatimath g witnessbntiony elled.to"givese- "testimonial waiver." The witness there tes-

incriminating testimony." tified before a grand jury that, as treasurer of

Although the Court in Washington again the Communist Party of Denver, she had been

left open the constitutional necessity of pro- in possession of party records, but had subse-

viding self-incrimination warnings to target quently delivered those records to another

witnesses," the warnings are now used in person. She refused, however, to identify the

almost all jurisdictions. In addition to the recipient of the records, asserting that would

various states in which courts have held the be incriminating. A divided Supreme Court

warnings to be constitutionally required, affirmed her contempt conviction, holding the

roughly a dozen others have added statutory privilege inapplicable. The Court noted that

requirements. In most other jurisdictions, Rogers had already incriminated herself by

prosecutors give warnings to targets as a mat- admitting her party membership and past

ter of local practice. Indeed, in a substantial possession of the records; disclosure of her

number of jurisdictions, warnings are given to "acquaintanceship with her successor

all witnesses, whether target or not. Several present[ed] no more than a 'mere imaginary
juridictioness ipetsuc arequir.emenas possibility' of increasing the danger of prose-

jurisdictions impose such a requirement as a cution." A witness would not be allowed to

matter of state law, while prosecutors in oth- disclose a basic incriminating fact and then

ers simply find it easier to attach a notifica- claim the privilege as to "details." To uphold

tion of rights to all subpoenas than to attempt such a claim of the privilege would "open the

to distinguish between targets and non-tar- way to distortion of facts by permitting a

gets. The Justice Department has been fol- witness to select any stopping point in her

lowing such a practice for several years. Op- testimony."

ponents of that practice express concern that: Although Rogers often is described as pos-

(1) "improvidently given warnings" may un- ing great danger for the witness who answers

duly frighten the non-target witness and deter even seemingly "innocuous questions," the de-

him from testifying freely; (2) warnings may cision actually is fairly limited. Courts have

lead the non-target witness to obtain counsel, held, for example, that where a witness' ini-

causing him an unnecessary expense; and (3) tial admission related to only one element of

giving non-target witnesses warnings would an offense, that did not constitute a waiver as

be inconsistent with the treatment of trial to questions that might require him to admit

witnesses, who are not given such warnings. other elements of the offense. The fact that

In the end, administrative convenience and the second question asks for further detail as

the favorable experience in the federal system to the same event does not in itself establish

is likely to outweigh these concerns. that the privilege is not available. Indeed,

16. See also Minnesota v. Murphy, discussed at § 6.6, placed in a setting conducive to truthtelling," but "we

note 16, where the Court, in holding Miranda inapplica- have never held that [Miranda warnings] must be given

ble to the interrogation there, noted that it "subjected to grand jury witnesses."

Murphy to less intimidating pressure than is imposed on i7 340 U.S. 367 71 S.Ct. 438 95 LEd. 344 (1951).

grand jury witnesses, who are sworn to tell the truth and * 3 U
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U.S. Departnent of Justice

Crfiinal Division

Wnshinglen, DC 20530-0001

February 5, 2001

MEMORANDUM

To: Criminal Rules Committee

From: Roger A. Pauley f4

Subject: Rule 52

Rule 52 is one of the rules assigned to me but which
heretofore has not received close scrutiny by the Committee
because no one (properly in my view) has suggested that it be
modified in any substantive respect. I propose no such
amendment here. However, I believe the Supreme Court's recent
decisions interpreting Rule 52 strongly counsel at least one
change in language from the form in which this rule was
published for comment. This change may in turn suggest the
appropriateness of another, though I conclude otherwise.

It is appropriate first to focus on Rule 52(b). The
published version states: "A plain error or defect that affects
substantial rights may be considered even though it was not
brought to the court's attention." (This version is, and is
intended to be, substantively the same as the existing rule,
and embodies only stylistic differences.)

The Supreme Court explicated Rule 52(b) in United States
v. Olano, 507 U.S. 725, 732 (1993), where it observed;

"Rule 52(b) defines a single category of forfeited-but-
reversible error. Although it is possible to read the Rule in
the disjunctive, as creating two separate categories - "plain
errors" and "defects affecting substantial rights" - that
reading is surely wrong. See Young, 470 U.S., at 15,n.12
(declining to adopt disjunctive reading). As we explained in
Young, the phrase 'error or defect' is more simply read as
'error.' Ibid."

In its earlier Young decision (United States v. Young, 470
U.S. 1 (1985), the Court in footnote 12 discussed the rule's
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history and drafting and remarked that; "The Committee's use of

the disjunctive in the phrasing of the Rule is misleading, for
as one commentator has noted, this 'may simply be a means of
distinguishing for definitional purposes between 'errors'
(e.g., exclusion of evidence) and 'defects' (e.g., defective
pleading),' and in either case the Rule applies only to errors
affecting substantial rights.'" [Citation to Moore's Federal
Practice omitted)

Since the Court has found the words "or defect" in Rule
52(b) to be not merely redundant but "misleading," I recommend
that they be removed.'

This suggestion, however, highlights the terminological
difference between Rule 52(a) and 52(b) and poses the question
whether the three nouns used in 52(a), besides "error," should
likewise be deleted. Rule 52(a) provides as published (again
identically to the existing rule save for stylistic changes):
"Any error, defect, irregularity, or variance2 that does not
affect substantial rights must be disregarded."

To the best of my knowledge, no Supreme Court decision has
explicated (as have the 01ano and Young decisions for Rule
52(b)) whether the terms "defect, irregularity or variance" in
Rule 52(a) add anything to "error." And while I doubt that the
terms are anything but surplusage, there is at least nothing
misleading about the noun string in Rule 52(a), since it is not
reasonable to read the rule as creating "two separate
categories" - errors, defects, and irregularities on the one
hand, and variances that do not affect substantial rights on the
other. I therefore recommend against any elimination of the
nouns in Rule 52(a).

'Ideally, the same change should be made in 28 U.S.C. 2111,
which employs the same two nouns and formulation, but we do not
have the power to effect this. See also Rule 61, F.R.Civ.P.

2 The term "variance" is also used, alone, irn the special
harmless error provision of Rule 11(h).
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 4

I. SUMMARY OF COMMENTS: Rule 4

[To be completed]

II. LIST OF COMMENTATORS: Rule 4

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

III. COMMENTS: Rule 4

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

In a short comment, Judge Zimmerman urges the Committee to consider
amending Rule 4 to clarify the ability of the judge to issue warrants via facsimile
transmission.



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 5

I. SUMMARY OF COMMENTS: Rule 5

[To be completed]

II. LIST OF COMMENTATORS: Rule 5

CR-003 Guy Miller Struve (Committee on Fed. Courts, NY Bar Assn.), New York,
N.Y., September 28, 2000

CR-004 Judge Alan B. Johnson, D.Wyoming, Cheyenne, WY, October 4, 2000

CR-007 Jack E. Horsley, Esq., Matoon, Illinois, October 13, 2000

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-01I Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, United States Magistrate Judge, Wheeling West
Virginia, February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001
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CR-024 Judge Robert Collings, United States Magistrate Judge, Boston, Mass.'
February 14, 2001.

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001
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CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-046 Judge Ronald E. Longstaff, Chief Judge, Southern District
of Iowa, February 15, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel h. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

III. COMMENTS: Rule 5

Guy Miller Struve CR-003
On behalf of the Committee on Federal Courts, NY Bar Assn.
New York, N.Y.
September 28, 2000

Writing on behalf of the Federal Courts Committee of the New York City Bar
Association, Mr. Struve indicates that the Committee has a favorable impression of the
amendments generally. But it opposes the amendment to Rule 5 that would permit video
teleconferencing of initial appearances. He provides a long list of concerns, focusing
primarily on the important need for the defense counsel and defendant to meet in person
and conduct critical business. The Committee does not object to using video
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teleconferencing for arraignments under Rule 10. That procedure, he notes, is often a
formality. A rule 5 proceeding, on the other hand, is not a simple formality.

Judge Alan B. Johnson, CR-004
United States District Judge
D.Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5. 1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Jack E. Horsley, Esq. (CR-007)
Matoon, Illinois
October 13, 2000

Mr. Horsley recommends that Rule 5(d) be amended by adding the words "or any
other document," before the words "filed with it."

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
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January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
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the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference. On another matter, he strongly agrees that portions
of Rules 32.1 and 40 belong in Rule 5.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana
February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Judge Robert Collings(CR-024)
United States Magistrate Judge
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Boston, Mass.
February 14, 2001.

Writing on behalf of Magistrate Judges Lawrence P. Cohen and Judith G. Dein,Judge Collings offers a revision to proposed Rule 5(c)(2)(A). They suggest that thatprovision be divided into two parts to deal with different situations. They approve of theproposed revision that allows a person arrested in one district to be brought before amagistrate judge in an adjacent district if the initial appearance can be held morepromptly in that district. They believe, however, that provision should be made to allowa defendant arrested in one district to be brought before a magistrate in an adjacentdistrict "if the adjacent district is the district in which the prosecution is pending and ifthe initial appearance will be held in that district on the same day as the arrest." Insummary, they suggest carving out a different rule when the adjacent district is thedistrict of prosecution.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.He indicates that initial appearances and arraignments are not pro forma events and thatthose proceedings provide both parties with an opportunity to discuss very importantmatters. Using teleconferencing will result in lost plea bargains, early cooperation, andprompt release decisions. He notes a number of practical problems that will arise andthat teleconferencing makes no practical accommodation for interpreters. Mr. Hilliernotes that he is not aware of any special danger to law enforcement officers or courtpersonnel by requiring in-court appearances. Further, teleconferencing will interfere withthe critical stages of forming an attorney-client relationship. Finally, teleconferencingwill undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado
February 13, 2001

Judge Watanabe briefly writes that he strongly favors use of videoteleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12, 2001
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Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12, 2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York



Public Comments 10
Rule 5
February 2001

the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
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United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland
February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
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parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
the concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Kimberly Marinoff, expresses concern about the video conferencing
provision. She believes that it "eviscerates the utility" of the proceedings "as a wake-up
call by insulating the accused from the physical presence of the judge." She concludes,
however, that if the amendment is to remain, she would support the alternate version that
requires the defendant's consent.

Another student, Tom Brzozowski, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A third student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
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February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendant's rights are
immediately addressed and the proceeding is conducted with the same formality as if the
defendant were in the judge's court. Although he would prefer to have a rule not
requiring the defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12, 2001
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Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extending video conferencing to pleas and sentencing. He notes the long distances
involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel
appear personally before the judge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.
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PROPOSED AMENDMENTS TO RULE 5.1

I. SUMMARY OF COMMENTS: Rule 5.1

[To be completed]

II. LIST OF COMMENTATORS: Rule 5.1

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-005 Professor Harry I. Subin, New York Univ. of Law, New York, N.Y.,
October 6, 2000.

CR-01 l Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

III. COMMENTS: Rule 5.1

Judge Alan B. Johnson, CR-004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
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resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Professor Harry I. Subin (CR-005)
New York Univ. of Law
New York, N.Y.
October 6, 2000.

Professor Subin has no objection to the language of Rule 5. 1, but urges the
Committee to confront the fact that the hearing itself is virtually irrelevant in current
practice, especially in large urban areas where grand juries are constantly in session. The
prosecutor and avoid the need for a Rule 5.1 hearing by simply presenting the case to a
grand jury. He suggests that if the Committee agrees that the ability of a defendant to
present an adversarial challenge to the government's case, then it should make the
hearing available to the defendant.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Association also supports the substantive amendment to Rule 5.1 that would
permit magistrate judge to grant a continuance without the consent of the defendant--a
change it has supported since 1996.
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PROPOSED AMENDMENTS TO RULE 6

I. SUMMARY OF COMMENTS: Rule 6

[To be completed]

II. LIST OF COMMENTATORS: Rule 6

CR-020 Cathy Stegman, Law Clerk, United States District Court, Nebraska,
February 7, 2001

III. COMMENTS: Rule 6

Cathy Stegman (CR-020)
Law Clerk
United States District Court, Nebraska
February 7, 2001

Ms. Stegman states that proposed Rule 6(a) is not gender neutral. The rule, she
says, assumes that all judges are male.
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PROPOSED AMENDMENTS TO RULE 7

I. SUMMARY OF COMMENTS: Rule 7

[To be completed]

II. LIST OF COMMENTATORS: Rule 7

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 7

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, James Ewing, notes a possible inconsistency in Rule 7(b) with the
video teleconferencing provisions in Rules 5 and 10. He observes that Rule 7(b) provides
that a defendant may be prosecuted for a felony on an informnation, if the defendant
waives the right to an indictment in open court. He questions whether "in open court"
could include video teleconferencing. He notes that the Committee Notes are silent on
this point.
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PROPOSED AMENDMENTS TO RULE 9

I. SUMMARY OF COMMENTS: Rule 9

[To be completed]

II. LIST OF COMMENTATORS: Rule 9

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-042 Judge William Beaman, February 12, 2001

III. COMMENTS: Rule 9

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert agrees with the change in Rule 9(b)(1). But he points out that he has
"lost" some defendants because other magistrate judges viewed the risk of flight
differently.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman disagrees with the deletion of the last sentence of Rule 9(b)(1). He
notes that if the warrant is executed out of the district, the magistrate should have some
indication what the charging district believes the bail should be.
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PROPOSED AMENDMENTS TO RULE 10

I. SUMMARY OF COMMENTS: Rule 10

II. LIST OF COMMENTATORS: Rule 10

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-0Il Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001
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CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001
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CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

III. COMMENTS: Rule 10

Judge Alan B. Johnson, CR-004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to
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resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what heis facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.
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Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
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wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana
February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or to talk to family members about bail or other pressing family
matters. Appearing in person often presents an opportunity for communication.
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado
February 13, 2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
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Western District of Washington
February 12, 2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistate Judge
Eastern District of Washington
February 12, 2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
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United States Magistrate Judge
Buffalo, New York
February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, where the defendant has been already arraigned and bail has
been set.

Larry Propes (CR-033)
Clerk of Court
United States District Court, South Carolina
February 13, 2001

Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had
experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
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frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.
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Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland
February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
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communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
the concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.

The Association also supports the proposed amendment that would permit a
defendant to waive appearance at the arraignment. It notes that other rules already
provide for waiver of various proceedings and rights. For example, Rule 40 (removal
proceeding) and Rule I 1 (guilty plea waives various constitutional rights).

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, is opposed to using video teleconferencing. He
notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the amendment is "before its time." Only when the technology has
advanced further should the amendment be adopted.

A second student, Kimberly Marinoff, expresses concern about the video
conferencing provision. She believes that it "eviscerates the utility" of the proceedings
"as a wake-up call by insulating the accused from the physical presence of the judge."
She concludes, however, that if the amendment is to remain, she would support the
alternate version that requires the defendant's consent.

Tom Brzozowski, another student, applauds the style changes to the rules, but
suggests that the Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
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summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A fourth student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments for the right of the defendant to appear personally in
court and believes that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree
with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning taking defendants to a magistrate in an adjacent district. They also support
the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-face appearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and within two or
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three hours the defendant appears with counsel before the magistrate judge via video. Hecannot recall a single instance where the defendant objected to that procedure; heconsiders the program to be a resounding success. The defendants rights are immediatelyaddressed and the proceeding is conducted with the same formality as if the defendantwere in the judge's court. Although he would prefer to have a rule not requiring thedefendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.Although he would prefer the version that does not require consent, a rule that requiresthe defendant's consent is imminently reasonable. He urges the Committee to considerextending video conferencing to pleas and sentencing. He notes the long distancesinvolved in his district and the fact that he has been used video teleconferencing forseveral years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his officeand that in FY 2000 they were appointed to represent about 8000 indigent defendants.Many of those were immigration cases. He agrees with the views expressed by Mr. TomHillier, supra, and strongly urges the Committee to reject the amendments. He knows ofno serious cost and security concerns that would support the proposed amendments andthat they should not outweigh the important aspects of having the defendant and counselappear personally before the judge. He has watched video proceedings in the state systemand has observed the defendant sitting by himself in a chair answering the judge'squestions. The judges he notes, may have questions about the defendant's capacity andthey have to ask a guard whether the defendant appears to be sober. Using videoconferencing is something that one might expect in a weird third world country wherethere is no concept of presumption of innocence.
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I. SUMMARY OF COMMENTS: Rule 12.1

[To be completed]

II. LIST OF COMMENTATORS: Rule 12.1

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 12.1

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Kimberly Marinoff, observes that the Committee Note reference to
the fact that requiring the parties to provide phone numbers of alibi witnesses should not
really be viewed as a major change. In her view this is only a nominal increase,
considering our telephone-driven society. She also states that the requirement that the
parties be notified of the information may be problematic if both the defendant and the
defense counsel are not served. Finally, she believes that the revised version of the rule is
an improvement.
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I. SUMMARY OF COMMENTS: Rule 12.2

[To be completed]

II. LIST OF COMMENTATORS: Rule 12.2

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 12.2

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, LaRona Owens believes that the revised version of Rule 12.2 is pro-
government and will frustrate a defendant's opportunities to raise the insanity defense.
This is demonstrated, she notes, by the restrictions on the judge's discretion to permit the
defendant to present evidence of insanity if the defendant does not meet the notice
requirements of the rule.
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L SUMMARY OF COMMENTS: Rule 23

[To be completed]

II. LIST OF COMMENTATORS: Rule 23

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

IIL COMMENTS: Rule 23

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Jeremy Bell, has written a paper in support of his argument that Rule
23 should specify with clarity when a defendant is entitled to a jury trial. Although the
failure of Rule 23(a) to address that issue could be understandable considering that the
caselaw was in flux, the problems are now pretty well settled and amending Rule 23(a) to
address that issue would further the intended purpose of the rules.
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I. SUMMARY OF COMMENTS: Rule 26

[To be completed]

II. LIST OF COMMENTATORS: Rule 26

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-OIl Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-014 Professor John B. Mitchell, Assoc. Prof. of Law, Seattle Univ.,
January 8, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 26

Judge Alan B. Johnson, CR-004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 thatwould permit greater use of video teleconferencing and transmission of live testimony.
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He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information onthe general health of the individual. This presents special problems in light of exposure toresistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Richard D. Friedman (CR-012)
Professor of Law
Univ. of Michigan
January 8, 2001

Professor Friedman has requested the opportunity to present testimony to the
Committee on Rule 26. His request is accompanied by a lengthy article detailing reasonswhy the proposed amendment for remote transmission of live testimony should be
rejected.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Professor John B. Mitchell (CR-014)
Assoc. Prof. of Law
Seattle University School of Law
January 8, 2001

Professor Mitchell provides an in-depth critique of the proposed amendment thatwould permit remote transmission of live testimony. He concludes that proposed Rule26(b) is not the constitutional equivalent of Rule 15 (depositions). That is because thereis no real opportunity for effective, face-to-face, cross-examination. He believes that the
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decision in United States v. Gigante is wrong. He is concerned that the requirement for
truly compelling circumstances will not be effective. Finally, he believes that the
amendment is bad public policy.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Association supports the proposed amendment to permit remote transmission
of live testimony as being a "prudent and practical concept." It believes that the
defendant's rights will be preserved, considering the judge's role in imposing appropriate
safeguards and procedures. Finally, it notes that in many districts it is already the
practice to present videotaped testimony of unavailable witnesses--particularly with
material witnesses under 18 USC 3144. Thus, the experience of the courts demonstrates
the value of the proposed amendment.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Mark Ries, presents a list of reasons why the proposal for remote
transmission of live testimony should be rejected: The rule fails to constrict the testimony
to the same extent as that required by Rule of Evidence 804(b), that is the rule of
evidence limits this type of hearsay evidence to only certain types of statements. Second,
there is little in the rule to guide the trial judge in exercising his or her discretion. Third,
the Committee Note brushes aside the defendant's confrontation rights, even though, as
he recognizes, the rule is probably in line with recent Supreme Court decisions. Fourth,
he has drafted an alternative version of Rule 26. He also includes a list of issues for
potential litigation should the amendment be adopted. For example, what do the terms
"interests of justice," "different location," "compelling circumstances," and "appropriate
safeguards" mean? He agrees with the decision to insert the word "orally" in Rule 26(a)
and he applauds the proposed stylistic changes.

A second student, Stephen F. Keane, also believes that the proposed amendment
for remote transmission of testimony will deny the defendant his or her rights of
confrontation. Thus, it should only occur in the most extreme circumstances. He
suggests that the rule should identify more specific criteria and notes that a narrower rule
will ensure that the rule is not "exploited by allowing cowardly, unsure or indifferent
witnesses to testify against defendants."
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PROPOSED AMENDMENTS TO RULE 30

L SUMMARY OF COMMENTS: Rule 30

[To be completed]

II. LIST OF COMMENTATORS: Rule 30

CR-016 James T. Miller, Esq., on behalf of Florida Assn. of Criminal Defense
Lawyers (FACDL), Jacksonville, Florida, January 24, 2001

III. COMMENTS: Rule 30

James T. Miller, Esq.( CR-016)
On behalf of Florida Assn. of Criminal Defense Lawyers (FACDL)
Jacksonville, Florida
January 24, 2001

FACDL opposes the amendment to Rule 30 that would permit the court to requirethe parties to file their requested instructions earlier in the trial. They believe that theamendment is unfair and impractical and potentially creates an unfair burden on the trialcounsel. Most Rule 30 conferences, they note, takes place at the close of the evidenceand any attempt to require an earlier production would add unnecessary work andpotentially encourage unnecessary pleadings. The current rule, they state, works well.Finally, requiring the defense to present its proposed instructions before trial mayimpinge on the right to a fair trial, by requiring the defense to disclose more than it needsto.



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 32

L. SUMMARY OF COMMENTS: Rule 32

[To be completed]

II. LIST OF COMMENTATORS: Rule 32

CR- 001 Richard Crane, Esq., Nashville, Tn, September 22, 2000

CR- 002 Robert P. Longshore, Chief Probation Officer, MD Alabama, Montgomery
Alabama, October 2, 2000.

CR-0Il Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-035 Judge George P. Kazen, United States District Judge Southern District of
Texas, February 13, 2001

Im1. COMMENTS: Rule 32

Richard Crane, Esq. (CR-001)
Nashville, Tn.
September 22, 2000

Mr. Crane notes that he is thrilled to see the requirement in Rule 32 that courts
address more carefully the information in the presentence report. In his experience, it is
the single most important document that the BOP considers. He adds two suggestions.
First, he recommends that the definition of "material" be placed in the rule itself And
second, he recommends that the rule or the comment contain a prohibition against
including information in the report that are not related to the defendant, in the absence of
good cause. He notes that the practice now is to include information about co-defendant
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offenses and offenses on which the defendant was acquitted. Including such information
can have an adverse impact on the defendant in attempting to get into drug rehab, etc.

Robert P. Longshore,
Chief Probation Officer, MD Alabama,
Montgomery Alabama
October 2, 2000.

Mr. Crane is concerned the changed wording in Rule 32(b)(4)(B), regarding the
information that the probation officer should include regarding sentencing guidelines,
will significantly weaken the independent inquiry that the probation officer currently
provides. He indicates that the probation officer may simply become a sentence
historian, reporting the facts as developed in the plea bargain, which may or may not
reflect the actual offense conduct.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen strongly opposes the proposal in Rule 32 that would require the
judge to make findings of fact on issues that have no impact on sentencing. He observes
that without reading the Committee Note it would not be clear from the rule itself what
constitutes a material matter. This proposal, he states, could convert almost any
sentencing hearing into a "genuine quagmire." And the impact on the appellate courts
would be a problem. He appreciates the tremendous responsibility borne by the BOP and
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believes that judges should make sure, without the requirement of a rule, that the
information in the report is accurate.
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I. SUMMARY OF COMMENTS: Rule 35

[To be completed]

II. LIST OF COMMENTATORS: Rule 35

CR-01I Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-028 Judge Edward R. Becker, Chief Judge, United States Court of Appeals for
the Third Circuit, Philadelphia, Penn., February 9, 2001.

III. COMMENTS: Rule 35

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.
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Judge Edward R. Becker (CR-028)
Chief Judge
United States Court of Appeals for the Third Circuit
Philadelphia, Penn.
February 9, 2001

Judge Becker proposes a revision to Rule 35(b)(2) to read: "The court may
consider a government motion to reduce a sentence made one year or more after
sentencing if the defendant's substantial assistance involved at least some information not
known-or the usefulness of which could not have reasonably been anticipated-until
more than one year after sentencing." This suggestion, he writes, comes out of a case in
the Third Circuit: United States v. Cruz-Pagan. He indicates that the current version and
proposed amendment are not clear with respect to the question of "whether information
known to the defendant prior to sentencing, or not known to the defendant until after
sentencing but less than one year after sentence was imposed, can serve as the basis for
the motion to reduce..." He offers the example of a defendant who provides information
after the one year elapses-some of which he knew about before the one year elapsed and
some of which he was not aware of. Judge Becker asks whether the judge has the
authority to grant the motion under that example. He recommends that the Committee
revise the text in accordance with his suggestions.
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PROPOSED AMENDMENTS TO RULE 41

I. SUMMARY OF COMMENTS: Rule 41

[To be completed]

II. LIST OF COMMENTATORS: Rule 41

CR-006 John L. Warden, Esq., New York, N.Y., October 23, 2000

CR-008 Professor Craig M. Bradley, Indiana Univ. School of Law,
October 27, 2000.

CR-01l Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 41

John L. Warden, Esq. (CR-006)
New York, N.Y.
October 23, 2000
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Mr. Warden writes that the amendment to Rule 41, regarding "sneak and peak"
warrants "appears to be an injudicious relaxation of the requirements of the Fourth
Amendment. He states that "surely the courts should not be sponsoring lock-picking and
climbing in windows as proper police procedures." He expresses the hope that the
Judicial Conference will reject the proposal.

Professor Craig M. Bradley (CR-008)
Indiana Univ. School of Law
Bloomington, Illinois
October 27, 2000

Professor Bradley disagrees with the language in Rule 41(d)(1) to the effect that if
probable cause exists, the judge must issue a warrant. He is aware of no requirement in
constitutional criminal procedure that would require the judge to do so. Rather, the judge
should be able to exercise discretion in deciding whether to issue a warrant. He also
suggests that the rule include some guidance on what probable cause means, as well as
address those situations where a warrant is not required. He has attached an article he has
authored if such guidance was included.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the substantive amendment to Rule 41 that would permit
covert entries. He does not agree with Rule 41(e)(1). In his view, the warrant should not
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be delivered to the clerk until a return is made on the warrant. There is no need, he
asserts, to have this confidential information "floating around." The clerk should get all
of the papers only after the return is made.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert has mixed feelings about the covert entry provision in Rule 41. He
believes that such warrants should receive the same strict scrutiny that is given to wiretap
warrants. Personally, he would be reluctant to grant such applications, except in case of
imminent danger to national security. He notes that it is advisable to have guidelines for
such procedures.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman agrees the amendment for covert searches. He observes that often
there is a need to continue the observations beyond seven days and that reasonableness is
the appropriate standard.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Association supports the amendment to Rule 41 that would address the
procedures for obtain a warrant for a covert search. It will of great assistance in
providing procedural guidance for searches that are already recognized in the cases. The
Association also agrees with the proposed amendment that officers first attempt to obtain
a warrant from a federal judicial officer. It also supports the other amendments to Rule
41.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Daniel J. Fortune, believes that the restructuring of Rule 41 is very
helpful. He questions, however, whether the rule could be clearer in answering the
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question whether the official has to sign a faxed copy of the Duplicate Original Warrant

on behalf of the judge? Or is the faxed copy good enough. He also observes that there

may be an ambiguity in Rule 41(d)(3)(B)(i) on the issue of whether the rule envisions

that the informant must also be involved in the phone call. Finally, he questions the

language in the Rule that indicates that the magistrate must issue a warrant. Although he

cannot think of any reasons why a magistrate would not want to issue a warrant, he

wonders why the Committee changed the language from "shall" to "must."

Another student, Eric V.T. Nakano, states that the provision in Rule 41 for covert

searches leaves out a critical third element that those warrants be granted only on a

showing that there is reasonable necessity for such warrants. Permitting a covert search

only on a showing of probable cause compounds any fear of government tyranny.
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PROPOSED AMENDMENTS TO RULE 43

I. SUMMARY OF COMMENTS: Rule 43

[To be completed]

II. LIST OF COMMENTATORS: Rule 43

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-0Il Judge Paul D. Borman, United States District Judge, Detroit, Michigan,

January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States

District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,

February 5, 2001

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12, 2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
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Colorado, February 13, 2001

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of
Washington, February 12, 2001

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour, Chief Judge, United States District Court,
Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001
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CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

III. COMMENTS: Rule 43

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested the opportunity to present testimony to the
Committee.
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Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the

Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video

teleconferencing. In his view, the amendments are long overdue. He also urges the

Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that

costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns. She requests that the
Committee defer action on the video teleconferencing amendments until the Committee
on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murrian (CR-018)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.



Public Comments 
5

Rule 43
February 2001

Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to

determine whether video teleconferencing is used. He notes that it is a two, three, or four

hour drive to the three other cities covered by the court and that it is often not possible to

plan far enough in advance to have all of the defendants at a particular location ready to

appear before the court. He notes that every lawyer and defendant who has appeared

before him by video conference has been "extremely grateful for the prompt hearing that

wastes neither time nor money of anyone." He states that he has never had any objection

to appearance by video conference.

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana
February 5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the

consent of the defendant. Although initial proceedings, etc. have limited importance, they

can have great impact on some practical issues. Because of increased caseloads and

crowded jails, it is common to hear complaints from defendants that they are unable to

talk to their lawyer or to talk to family members about bail or other pressing family

matters. Appearing in person often presents an opportunity for communication.

Although video technology has improved, in his view, it does not provide an appropriate

venue for communications between counsel and family.

Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.

He indicates that initial appearances and arraignments are not pro forma events and that
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those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado
February 13, 2001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12, 2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notes
that the system is likely to result in increased costs and that no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12, 2001
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Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the EasternDistrict of Washington and that they often drive over three hours (one way) to conductproceedings in other cities within the district. As a result, some duty stations are notcovered because of the need to spend time traveling. She notes that the technology issufficiently advanced to maintain the integrity of the proceedings. Defense counsel, shewrites, are very supportive of teleconferencing because it gives them greater flexibility inscheduling. She would support video teleconferencing without requiring the defendant'sconsent.

Judge William A. Knox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civilproceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]no difficulty protecting the rights of the parties. Judge Knox states that if the equipmentis poor it is a waste of time to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York
February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially forsuperseding arraignments, where the defendant has been already arraigned and bail hasbeen set.

Larry Propes (CR-033)
Clerk of Court
United States District Court, South Carolina
February 13, 2001

Mr. Propes indicates that the judges in both the Greenville and Florence divisionsare interested in using video teleconferencing for initial appearances because thecourthouses are not in convenient or close proximity to the county jails being used by theUS Marshals Service. He observes that if the rule requires the consent of the defendant,few, if any, will consent. He therefore recommends that video teleconferencing not becontingent on the defendant's consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
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February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arraignments.

He notes that in New Mexico, a number of defendants are simply passing through the

state when they are arrested and bringing them back to court simply for an arraignment

can result in unnecessary costs; where the defendant is indigent, the court must direct

advancement of travel costs for the defendant. Judge Garcia also writes that he has had

experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal

appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video

appearance. Citing his experience in a border court, in one of five districts they hear

almost 30 percent of the criminal cases for the entire nation. The initial arraignment is

largely perfunctory used to set a motions schedule. Most of the defendants plead not

guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that

frequently the defendants reside at a distant location and if they are released, there are

problems in bringing them back for those proceedings. Judge Kazen observes that given

the considerable apprehension about this proposal, it would be prudent to adopt a

proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney
Middle District of Florida,
Tampa, Florida
February 14, 2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an

arraignment, the government's consent should be required. She also notes that the

Committee Note is ambiguous on just how video teleconferencing will be accomplished

for initial appearances. She adds that if the purpose of the amendments is to save money,

that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is

much at stake in federal criminal cases and that the sooner the defendant understands the
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gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments.

Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12, 2001

Judge Davis endorses video teleconferencing. He notes that state courts have
been using it for years and that he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. He concludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12, 2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.
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Judge David Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
United States Magistrate Judge
District of Maryland
February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Magistrate Judges Association supports the proposed changes to Rule 43, as
being consistent with the proposed rules governing video teleconferencing. The
Association recounts the benefits of using such procedures and suggests that some of the
concerns about the erosion of the process might be addressed if the judge visits the
detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001
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Judge Miller, a member of the Criminal Rules Committee, submitted ten written

comments from the law students in his Criminal Procedure class at William and Mary.

One of the students, David S. Johnson, is opposed to using video teleconferencing. He

notes a number of obstacles that the courts will face, including delays in transmission. He

believes that the amendment is "before its time." Only when the technology has

advanced further should the amendment be adopted.

A second student, Kimberly Marinoff, expresses concern about the video

conferencing provision. She believes that it "eviscerates the utility" of the proceedings

"as a wake-up call by insulating the accused from the physical presence of the judge."

She concludes, however, that if the amendment is to remain, she would support the

alternate version that requires the defendant's consent.

Tom Brzozowski, another student, applauds the style changes to the rules, but

suggests that the Committee include a provision in Rule 5 that would make clear what the

remedy is for failure to comply with the timing requirements of the rule. He provides a

summary of the conflicting caselaw and statutory provisions and argues that whatever

remedy the Committee chooses would provide predictability to practitioners.

A fourth student, James Ewing, addresses the video teleconferencing provisions.

He cites the historical arguments for the right of the defendant to appear personally in

court and believes that even if a defendant consents to video teleconferencing, there may

be problems with the perception of fairness. Thus, video conferencing should be the

exception rather than the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)

Chief Judge, Southern District of Iowa

February 15, 2001

On behalf of the judges of his district, Judge Longstaff indicates that they agree

with the comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra

concerning taking defendants to a magistrate in an adjacent district. They also support

the changes for video teleconferencing and would comport to court technology

procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)

United States Magistrate Judge
Topeka, Kansas
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,

especially for initial appearances. She notes that the facility used to house pretrial

detainees (an hour's drive from her court) has recently installed videoconferencing



Public Comments 
12

Rule 43
February 2001

equipment. In her view the opportunity for the earliest time for the hearing is more

important than a face-to-face appearance before a judge. She notes that there have been

occasions where the availability of video conferencing would have resulted in an earlier

initial appearance.

Judge Mikel H. Williams (CR-048)

February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the

criminal rules and fully endorses the use of video teleconferencing for initial criminal

proceedings. He notes that for the last four years his courts have used such procedures

for initial criminal proceedings; they adopted the program because of concerns for serious

delays in scheduling the various parties for the hearings. The district court for Idaho

covers the entire state and the 400 miles distances make automobile transportation

impractical and air travel can be delayed by weather. Transporting the defendants

presents similar problems. He describes the process used in his district--the defendant is

taken to the closest federal courthouse where he meets his CJS counsel and within two or

three hours the defendant appears with counsel before the magistrate judge via video. He

cannot recall a single instance where the defendant objected to that procedure; he

considers the program to be a resounding success. The defendant's rights are

immediately addressed and the proceeding is conducted with the same formality as if the

defendant were in the judge's court. Although he would prefer to have a rule not

requiring the defendant's consent, he believes that obtaining consent is not a burden.

Judge Richard A, Schell (CR-049)

Chief Judge, Eastern District of Texas

Beaumont, Texas
February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.

Although he would prefer the version that does not require consent, a rule that requires

the defendant's consent is imminently reasonable. He urges the Committee to consider

extending video conferencing to pleas and sentencing. He notes the long distances

involved in his district and the fact that he has been used video teleconferencing for

several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona

Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office

and that in FY 2000 they were appointed to represent about 8000 indigent defendants.

Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
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Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of

no serious cost and security concerns that would support the proposed amendments and

that they should not outweigh the important aspects of having the defendant and counsel

appear personally before the judge. He has watched video proceedings in the state system

and has observed the defendant sitting by himself in a chair answering the judge's

questions. The judges he notes, may have questions about the defendant's capacity and

they have to ask a guard whether the defendant appears to be sober. Using video

conferencing is something that one might expect in a weird third world country where

there is no concept of presumption of innocence.
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I. SUMMARY OF COMMENTS: Rule 53

[To be completed]

II. LIST OF COMMENTATORS: Rule 53

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 53

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, has presented an extensive written comment on
amending Rule 53 to permit electronic coverage of criminal trials under the trial judge's
discretion. Although he recognizes the concerns associated with broadcasting trials, he
believes that the current rule goes too far. He has drafted a revised Rule 53 that includes
a list of factors for the court to consider in deciding whether to broadcast the case.
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FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO THE STYLE PACKAGE

I. SUMMARY OF COMMENTS: STYLE PACKAGE

A number of the comments received by the Committee, a number of
commentators presented written statements on the "style" package. Those comments are
noted here.

Written comments about substantive changes to particular rules have been
summarized on a rule-by-rule basis.

II. LIST OF COMMENTATORS: STYLE PACKAGE

CR-001 (Style) Joe F. Spaniol, Jr., Esq., Bethesda, MD., August 24, 2000

CR-002 (Style) Judge Donald C. Ashmanskas, United States Magistrate Judge,
District of Oregon, October 4, 2000

CR-003 (Style) Jack E. Horsley, Mattoon, Illinois, October 134, 2000

CR-004 (Style) Holly Bench, Williamsburg, VA, November 29, 2000

CR-005 (Style) Steven W. Allen, Jersey City, NJ, December 19, 2000

CR-006 (Style) Judge Sam A. Joyner, United States Magistrate Judge, Northern
District of OK, January 30, 2001

CR-007 (Style) Judge James B. Seibert, :United States Magistrate Judge, ND of
West Virginia, February 7, 2001

CR-008 (Style) Judge William G. Hussmann, United States Magistrate Judge,
February 5, 2001

CR-009 (Style) Judge Robert G. Doumar, Norfolk, VA, February 9, 2001

CR-010 (Style) Judge William Beaman, February 12, 2001
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Joe F. Spaniol, Jr., Esq. (CR-001 (Style))
Bethesda, MD.
August 24, 2000

Mr. Spaniol offers two style changes.

Rule 5. First, he recommends that Rule 5(a)(1)(B) should be clarified by adding
the words "without a warrant"

Rule 11. He believes there is an inconsistency between terms used in Rule 11(e)
and 28 U.S.C. § 2255. Rule 11 (e) refers to an appellate court setting aside a guilty plea
but § 2255 speaks in terms of a court setting aside judgments and sentences. He notes
that there are thus problems using the words "the plea may be set aside" in Rule 11. He
recommends that the words in Rule 11(e) should be changed to "and a judgment or
sentence may be set aside."

Judge Donald C. Ashmanskas (CR-002 (Style))
United States Magistrate Judge
District of Oregon
October 4, 2000

Rule 6. Judge Ashmanskas recommends changes to Rules 6 and 53. With regard
to Rule 6(f) he suggests substituting the term "presiding grand juror" for jury foreperson.
And in Rule 6(f) he suggests that unless there is a provision for district judges to assume
the responsibilities of a magistrate judge, that the indictment could be returned to either a
federal magistrate judge or a district court judge.

Rule 53. In Rule 53 he recommends new language that would extend the
prohibition of cameras, etc. to other areas in the courthouse. He also recommends that
the rule be amended to permit cameras for coverage of naturalization, ceremonial, or
investiture proceedings and for instructional purposes in educational institutions.

Jack E. Horsley, Esq. (CR-003 (Style))
Mattoon, Illinois
October 13, 2000

Rule 5. Mr. Horsley suggests that in referring to an affidavit, the words "or any
other document" be added before the words "filed with it."
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Holly Bench (CR-004 (Style))
Williamsburg, VA
November 29, 2000

Rule 4. Ms. Bench points out that in Rule 4(b)(1)(C) the words "none" may be

referring to something other than the magistrate not being available. She suggests the

following language: "command that the defendant be arrested an brought without

unnecessary delay before a magistrate judge or, if none is available, before a state or local

judicial officer."

She also suggests adding commas in Rule 4(c)(3)(C) (See her memo)

Ms. Bench also suggests that the language in Rule (c)(4)(B) be changed to read, "the

person on whom the summons was served must return it" as opposed to "the person to

whom a summons was delivered for service must return it."

In Rule 4(c)(4)(C), she suggests adding a comma after the word "summons."

Rule 5. She notes that there may be ambiguity in Rule 5(a)(1)(A) and (a)(1)(B)

regarding who must be the one to personally take the defendant before a magistrate
judge. She asks whether person executing the arrest must be the one or can that person

merely have the responsibility for insuring that the defendant is taken to the magistrate.

She states that there is a possible inconsistency in Rules 5(b) and Rule 5(c)(2)(C).
In (b) if the defendant is arrested without a warrant, a complaint must be filed. But in

(c)(2)(C), if a defendant is arrested without a warrant, a warrant must be issued before the
defendant can be transferred.

Steven W. Allen, Esq. (CR-005 (Style))
Jersey City, NJ
December 19, 2000

Rule 26.2(a). Mr. Allen, who is responsible for incorporating the new rules into

MooRE's FEDERAL PRACTICE has noticed several errors. First in regard to Rule 26.2(a),

he notes that the phrase "the possession" is ungrammatical. The existing rule, he notes,

uses the term "their possession" which is also ungrammatical but better than the new

language. He suggests adding the words, "of the party that called the witness," after the

words, "the possession."

Second, in the same rule, he states that the word "witnesses's" appears to be a typo

although he notes that it might mean that production is required if it relates to the
testimony of all of the witnesses.
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Judge Sam A. Joyner (CR-006 (Style))
United States Magistrate Judge
Northern District of Oklahoma
January 30, 2001

Judge Joyner provides a positive endorsement for all of the rules but gives his
strongest recommendation for Rules 1(b), 4, 5,5.1, 9(b), 17(a), 32.1, 41, 43, and 55 as the
most helpful.

He offers no changes to the rules.

Judge James B. Seibert (CR-007 (Style))
(Also CR-022 on the Substantive Rules)
United States Magistrate Judge
ND of West Virginia
February 7, 2001

Rule 5. Judge Seibert strongly approves the consolidation of Rules 32.1 and 40
into Rule 5.

Judge William G. Hussmann (CR-008 (Style))
(Also CR-023 on the Substantive Rules)
United States Magistrate Judge
February 5, 2001

Judge Hussmann believes that all of the rules that most directly impact his work
are improvements to current practice (E.g. Rules 5, 5.1, 9, 10, 12, 41, and 43).

Judge Robert G. Doumar (CR-009 (Style))
Norfolk, VA
February 9, 2001

Judge Doumar offers style suggestions on a number of rules:

Rule 6. He suggests that in Rules 6(e)(3)(A) and 6(e)(3)(B) that the words "laws
of the United States" be used instead of the "Federal criminal laws." He notes that it may
be problematical on those situations where it is not clear whether the act violates the civil
laws and prosecution may proceed in an indirect manner.
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In Rule 6(f) he suggests that the words "federal judge" should be substituted for
"magistrate judge' because it is district judges that most often receive indictments in open
court.

Rule 7. In Rule 7(d) he recommends the following language, "the court may itself
or on motion of any party strike surplusage from the indictment or information" instead
of the proposed language.

Rule 11. He suggests substitute wording for Rule I l(b)(H): "Any maximum
possible prison penalty, special assessment, criminal forfeiture, fine, term of supervised
release and that restitution may be ordered as determined as a result of the commission of
the offense." This wording, he notes, would eliminate other possible penalties and clarify
the issue of restitution.

He also suggests that in Rule 1 (b)(J) that the word "authority" should be deleted
and substitute the words "that the court's ability to depart from the guidelines is severely
limited." He believes that the word "authority" can create problems beyond belief.

He commends the Committee for deleting the language in Rule 11 (d) concerning
whether the defendant had talked with the government about a plea. He states that that
portion of the inquiry has always caused problems.

In Rule I 1(d)(2)(B) he recommends that it be changed to "on motion of the
defendant, if the court determines good cause to have been shown, to allow withdrawal of
the plea."

Rule 12.1 Rule 12.1(b)(2). He suggests adding the words, "unless the court
otherwise directs." The 10-day rule may be impossible, he notes, because of the time of
service of the alibi defense.

Rule 12.2 Regarding Rule 12.2(a), he recommends that the words "in the case"
be added as well as Rule 12.2(b) after the words "attorney for the government."

Rule 12.3. In Rule 12.3 he would add "in the case" after the words "attorney forthe government."

Rule 16. Regarding Rule 16(a)(1)(G), recommends that the experts to be
disclosed be "technical or scientific" expert witnesses, not "specialized knowledge." He
notes that lay witnesses sometimes have specialized knowledge and that the disclosure
should be limited to technical or scientific experts.

Rule 17. He recommends that it should be a requisite to returned all served
subpoenas to the clerk before trial and also those summons not served
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Rule 24. Rule 24(a)(2)(A). He suggests that instead of the proposed language,

that the following be substituted: "submit further questions that the court may ask if it

considers them proper or with the court's permission ask further questions that the court

considers proper."

Finally, in Rule 24(b) he recommends the reduction of the number of peremptory

challenges to six and three instead of ten and six. Batson, he says, has eliminated the

need for any peremptory challenges.

Judge William Beaman (CR-010 (Style))

February 12, 2001

Rule 41. He agrees with the language regarding covert searches but notes that

often it is necessary to continue those observations beyond 7 days. Reasonableness, he

states, is the appropriate test.
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§ 2255 PROCEEDINGS

L. SUMMARY OF COMMENTS: Proposed Amendments To Rules Governing
§ 2254 and § 2255 Proceedings Rule 43

[To be completed]

II. LIST OF COMMENTATORS: Proposed Amendments To Rules Governing
§ 2254 and § 2255 Proceedings Rule 43

CR-010 Gregory C. Krog, Jr., Memphis, TN, December 12, 2000.

CR-021 Gell R. Kingery, Pro se Staff Attorney, United States District Court, WD
Texas, February 7, 2001

CR-032 Judge Catherine A. Walter, United States Magistrate Judge, United States
District Court, Topeka, Kansas, February 13, 2001.

III. COMMENTS: Proposed Amendments To Rules Governing
§ 2254 and § 2255 Proceedings Rule 43

Gregory C. Krog, Jr. (CR-010)
Memphis, TN
December 12, 2000.

Mr. Krog is a pro se staff attorney for the United States District Court in the
Western District of Tennessee. He observes that the proposed amendments to the rules
are "merely cosmetic." He notes that the AEDPA has created new procedural problems
for the federal courts. He believes that the rules should clarify the problem of dealing
with innumerable frivolous successive petitions being sent to the wrong courts. Further,
he notes the inconsistent manner in which petitions are handled. Next, he recommends
that Rule 9 be amended to "flat out" prohibit the filing of such petitions unless an
appellate court has ordered it. He also believes that the rules should more explicitly
explain the relationship and operation of the rules of civil procedure. Until more
substantive changes are made, the rules will lag behind the actual practice.

Gell R. Kingery(CR-021)
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Pro se Staff Attorney
United States District Court, WD Texas

February 7, 2001

Mr. Kingery recommends that the word "petition" in the Committee Note to Rule

3 of the Rules Governing § 2255 Proceedings be changed to "motion" for consistency.

Judge Catherine A. Walter (CR-032)
United States Magistrate Judge
United States District Court
Topeka, Kansas
February 13, 2001.

Judge Walter suggests that Rule 6 of the Rules Governing §§ 2254 and 2255

Proceedings be made gender neutral.


