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AGENDA

CRIMINAL RULES COMMITTEE MEETING
APRIL 28-29, 2008
WASHINGTON, D.C.

I. PRELIMINARY MATTERS

A. Chair’s Remarks and Administrative Announcements

B. Review and Approval of Minutes of October 2007 Meeting in Park City

C. Status of Criminal Rules: Report of the Rules Committee Support Office

II. CRIMINAL RULES UNDER CONSIDERATION

A. Proposed Amendments Approved by the Judicial Conference For Transmittal to the
Supreme Court

1.

2.

Rule 1. Scope; Definitions. Proposed amendment defining “victim.”

Rule 12.1. Notice of Alibi Defense. Proposed amendment provides that victim’s
address and telephone number should not be automatically provided to the defense.

. Rule 17. Subpoena. Proposed amendment requires judicial approval before service

of a post indictment subpoena seeking personal or confidential information about a
victim from a third party and provides a mechanism for providing notice to victims.

Rule 18. Place of Trial. Proposed amendment requires court to consider the
convenience of victims in setting the place for trial within the district.

Rule 32. Sentencing and Judgment. Proposed amendment deletes definitions of
victim and crime of violence to conform to other amendments, clarifies when
presentence report should include information about restitution, clarifies standard for
inclusion of victim impact information in presentence report, and provides that
victims have a right “to be reasonably heard” in judicial proceedings regarding
sentencing.

Rule 41(b). Search and Seizure. Proposed amendment authorizing magistrate judge
to issue warrants for property outside of the United States.

Rule 60. Victim’s Rights. Proposed new rule provides for notice to victims,
attendance at proceedings, the victim’s right to be heard, and limitations on relief.

Rule 61. Conforming Title



. Proposed Amendments Approved by the Standing Committee for Publication for
Notice and Public Comment in August 2008 (No Memo)

1.

Rule 5. Initial Appearance. Proposed amendment directs court to consider victim’s
right to be reasonably protected when making decision to detain or release defendant.

Rule 12.3. Notice of Public-Authority Defense. Proposed amendment provides that
victim’s address and telephone number should not be automatically provided to the
defense.

Rule 21. Transfer for Trial. Proposed rule requires consideration of convenience of
victims in determining whether to transfer proceeding to another district for trial

. Proposed Amendments Published for Notice and Public Comment — Forfeiture

(Memo)

1. Rule 7. The Indictment and Information. Proposed amendment removing reference to
forfeiture.

2. Rule 32. Sentencing and Judgment. Proposed amendment requiring government to
state whether it is seeking forfeiture in presentence report.

3. Rule 32.2. Criminal Forfeiture. Proposed amendment clarifying applicable

procedures.

. Proposed Amendments Published for Notice and Public Comment — Seizure of

Electronically Stored Information (Memo)

. Proposed Amendments Published for Notice and Public Comment — Time

Computation (Memo)

1

Rule 45. Computing and Extending Time. Proposed amendment simplifying time
computation methods.

Related amendments proposed regarding the time periods in Rules 5.1, 7, 8, 12.1,
12.3, 29, 33, 34, 35, 41, 47, 58, and 59.

. Proposed Amendment Concerning Certificates of Appealability in §§ 2254 and
2255 Proceedings Published for Notice and Comment (Memo)



III. CONTINUING AGENDA ITEMS

A.

Q@ = = ° 0

H.

Time Computation — Statutory Provisions (Memo)

. Proposed Amendments to Rule 11 of the Rules Governing 2254 and 2255

Proceedings (Memo)

. Proposed Amendment to Rule 6(f) (Memo and Proposed Rule)

. Proposed Amendment to Rule 12 (Memo)

Proposed Amendment to Rule 15 (Memo and Proposed Rule)

Proposed Amendments to Rules 32.1 and 46 (Memo)

. Proposed Amendment to Rule 32.1(a)(6) (Memo and Proposed Rule)

Rule 32(h) (Memo)

IV. OTHER PROPOSED AMENDMENTS TO THE CRIMINAL RULES.

VL

A.

Proposal to Amend Rule 7 (Memo)

RULES AND PROJECTS PENDING BEFORE CONGRESS, STANDING
COMMITTEE, JUDICIAL CONFERENCE, AND OTHER ADVISORY
COMMITTEES.

A.

B.

A.

B.

Status Report on Legislation Affecting Federal Rules of Criminal Procedure.

Other Matters

1. Limiting Disclosure of Information About Plea Agreements and Cooperating
Defendants (Memo from CACM)

2. Questions Involving Implementation of Rule 49.1 (message from John Rabiej)
3. Draft Revisions of Civil and Criminal AO Forms (Memo and Draft Forms)
DESIGNATION OF TIMES AND PLACES FOR FUTURE MEETINGS
Fall Meeting - October 20-21, Biltmore Hotel, Phoenix |

Other
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ADVISORY COMMITTEE ON CRIMINAL RULES

DRAFT MINUTES

.October 1-2, 2007
Park City, Utah

I. ATTENDANCE AND PRELIMINARY MATTERS

The Judicial Conference Advisory Committee on Criminal Rules (the “committee”) met in
Park City, Utah, on October 1-2, 2007. All members participated during all or part of the meeting:

Judge Richard C. Tallman, Chair

Judge James P. Jones

Judge John F. Keenan

Judge Donald W. Molloy

Judge Mark L. Wolf

Judge James B. Zagel

Magistrate Judge Anthony J. Battaglia

Justice Robert H. Edmunds, Jr.

Professor Andrew D. Leipold

Rachel Brill, Esquire

Leo P. Cunningham, Esquire

Thomas P. McNamara, Esquire

Alice S. Fisher, Assistant Attorney General,
Criminal Division, Department of Justice (ex officio)

Professor Sara Sun Beale, Reporter

Representing the Standing Committee were its chair, Judge Lee H. Rosenthal, and its
Reporter, Professor Daniel R. Coquillette. Also present were Judge Susan C. Bucklew, former
chair of the advisory committee, and Professor Nancy J. King, a former member and now a
consultant to the advisory committee. Also supporting the committee were:

Peter G. McCabe, Rules Committee Secretary and Administrative Office
Assistant Director for Judges Programs

John K. Rabiej, Chief of the Rules Committee Support Office at the
Administrative Office

James N. Ishida, Senior Attorney at the Administrative Office

Timothy K. Dole, Attorney Advisor at the Administrative Office

Laural L. Hooper, Senior Research Associate, Federal Judicial Center

Two other officials from the Department’s Criminal Division — Jonathan J. Wroblewski,
Director of the Office of Policy and Legislation, and Kathleen Felton, Deputy Chief of the
Appellate Section — were present. Lisa Rich, Director of Legislative Affairs, United States
Sentencing Commission, attended the meeting. Judge Paul G. Cassell, chair of the Criminal Law
Committee, was present for part of the meeting. In addition, former committee member Judge
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Harvey Bartle III of the Eastern District of Pennsylvania and Appellate Rules Committee
Reporter Professor Catherine Struve participated by telephone during parts of the meeting.

A. Chair’s Remarks, Introductions, and Administrative Announcements

Judge Tallman welcomed everyone, particularly the new members — Judge Zagel, Judge
Molloy, Judge Keenan, and Professor Leipold. Judge Tallman and Judge Rosenthal thanked
outgoing chair Judge Bucklew for her nine years of service — six as a member and three as the
chair.

B. Review and Approval of Minutes
A motion was made to approve the draft minutes of the April 2007 meeting.
The committee unanimously approved the motion.
II. PENDING RULE AMENDMENTS
A. Proposed Amendments Approved by the Standing Committee for Publication
Mr. Rabiej reported that the Standing Committee had approved publication of the
following proposed rule amendments for notice and public comment. He noted that they were

posted on the Judiciary’s website and that more than 5,000 hard copies were being printed.

1. Rule 7. The Indictment and Information. The proposed amendment removes
reference to forfeiture.

2. Rule 32. Sentencing and Judgment. The proposed amendment requires the
government to state in the presentence report whether it is seeking forfeiture.

3. Rule 32.2. Criminal Forfeiture. The proposed amendment makes several changes
to the forfeiture process. It clarifies that the government's notice of forfeiture need
not identify the specific property or money judgment that is subject to forfeiture
and should not be designated as a count in an indictment or information.

4. Rule 41. Search and Seizure. The proposed amendment specifies the
requirements for a warrant for electronically stored information.

5. Rule 45. Computing and Extending Time. The proposed amendment simplifies
the method for computing time.

6. Rules 5.1, 7, 8, 12.1, 12.3, 29, 33, 34, 35,41, 47, 58, and 59, and to Rule 8 of the
Rules Governing §§ 2254 and 2255 Proceedings. Amendments to these rules are
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B.

intended to accommodate the new “days are days” time-computation standard
specified in Rule 45.

Rule 11 of the Rules Governing §§ 2254 and 2255 Proceedings. The proposed
amendments make the requirements concerning certificates of appealability more
prominent by adding and consolidating them in the pertinent Rule 11 and also
require the judge to grant or deny the certificate at the time a final order is issued.

Proposed Amendments Approved by the Supreme Court

Professor Beale noted that three rule amendments related to Unitéd States v. Booker, 543
U.S. 220 (2005), a new privacy rule, and an amendment to Rule 45 had all been approved by the
Judicial Conference and the Supreme Court and were set to take effect on December 1, 2007.

L.

Rule 11. Pleas. The proposed amendment conforms the rule to the Supreme
Court’s decision in Booker by eliminating the requirement that the court advise a
defendant during plea colloquy that it must apply the Sentencing Guidelines.

Rule 32. Sentencing and Judgment. The proposed amendment conforms the rule
to Booker by clarifying that the court can instruct the probation office to include in
the presentence report information relevant to factors in 18 U.S.C. § 3553(a).

Rule 35. Correcting or Reducing a Sentence. The proposed amendment conforms
the rule to Booker by deleting subparagraph (B), consistent with Booker’s holding
that the sentencing guidelines are advisory rather than mandatory.

Rule 45. Computing and Extending Time. The proposed amendment clarifies
how to compute the additional three days that a party is given to respond when
service is made by mail, leaving it with the clerk of court, or by electronic means
under Civil Rule 5(b)(2)(B), (C), or (D).

Rule 49.1. Privacy Protection For Filings Made with the Court. The proposed
new rule implements section 205(c)(3) of the E-Government Act of 2002, which
requires the Judiciary to promulgate federal rules “to protect privacy and security
concerns relating to electronic filing of documents and [their] public availability.”
Mr. McCabe noted that the AO Forms Working Group, chaired by Judge Harvey
Schlesinger, had identified a dozen or so forms that required revision to
accommodate the privacy rules.
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C. Proposed Amendments Approved by the Standing Committee and the
Judicial Conference

: Mr. Rabiej noted that the following proposed rule amendments, which include those

relating to the Crime Victims’ Rights Act (CVRA), 18 U.S.C. § 3771, were approved by the
Standing Committee in June 2007 and by the Judicial Conference in September 2007, and were
about to be forwarded to the Supreme Court.

1. Rule 1. Scope; Definitions. The proposed amendment defines a “victim.”

2. Rule 12.1. Notice of Alibi Defense. The proposed amendment provides that a
victim’s address and telephone number should not automatically be provided to
the defense when an alibi defense is raised.

3. Rule 17. Subpoena. The proposed amendment requires judicial approval before
“service of a post-indictment subpoena seeking personal or confidential victim
information from a third party and provides a mechanism for victim notification.

4. Rule 18. Place of Trial. The proposed amendment requires the court to consider
the convenience of victims — in addition to the convenience of the defendant and
witnesses — in setting the place for trial within the district.

5. Rule 32. Sentencing and Judgment. The proposed amendment deletes definitions
of “victim” and “crime of violence or sexual abuse” to conform to other
amendments, clarifies when a presentence report must include restitution-related
information, clarifies the standard for including victim impact information in a
presentence report, and provides that victims have a right “to be reasonably heard”
in certain proceedings.

6. Rule 41(b). Search and Seizure. The proposed amendment authorizes magistrate
judges to issue warrants for property outside the United States.

7. Rule 60. Victim’s Rights. The proposed new rule provides a victim the right to
be notified, to attend public proceedings, and to be heard, and sets limits on relief.

8. Rule 61. Conforming Title. The proposed amendment renumbers Rule 60.

At Judge Tallman’s request, Professor Coquillette provided a brief primer on the
rulemaking process and the committee’s role. Professor Coquillette commended Mr. McCabe’s
law review article on the nearly 75-year history of the rulemaking process, urging that copies be
distributed. He noted that, by enacting the Rules Enabling Act, Congress had delegated an
important part of its powers in 1934, creating a common forum for inter-branch cooperation —
with significant public input — to produce procedural rules that would supersede all prior federal
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law. One member suggested that a brochure setting forth the various constitutional, statutory,
and prudential constraints on the rules committee might be helpful.

Judge Tallman urged committee members to resist partisanship and to work cooperatively
to approve rule amendment proposals that improve court efficiency while respecting all relevant
constitutional rights. Judge Rosenthal emphasized how well the existing deliberative process
worked. Mr. McCabe noted that reducing the three-year rulemaking timeline by eliminating
steps or shortening time limits had been considered on at least two prior occasions, but ultimately
rejected. Mr. Rabiej described the process and underscored the wealth of information available
on the Federal Rulemaking website, http://www.uscourts.gov/rules.

III. PROPOSALS FOR COMMITTEE CONSIDERATION
A. Report on June 2007 Meeting of the Standing Committee

Judge Bucklew reported on the Standing Committee’s June 2007 meeting. The proposed
amendments to Rule 16 generated the greatest interest. She said that the advisory committee’s
proposed revision had not been approved due to (1) concerns that it would require government
disclosure of exculpatory and impeaching evidence without regard to its materiality and (2)
questions whether a need for the change had been sufficiently shown. Then-Deputy Attorney
General Paul J. McNulty had strongly opposed the proposal at the meeting. Other proposed
amendments discussed included the proposed changes to Rule 11 of the rules governing § 2254
and § 2255 proceedings — part of which was remanded for the advisory committee’s
consideration (see below) — and the CVRA amendments.

Though declining to approve the proposed amendment to Rule 16, Judge Rosenthal
reported that the Standing Committee suggested that the advisory committee consider whether to
continue studying the Rule 16 amendment proposal. And if so, to ask the Federal Judicial Center
to research (a) the effect of the recent change to the U.S. Attorneys’ Manual and (b) the
experience of courts governed by local rules similar to the Rule 16 amendment proposal. Ms.
Hooper reported that, given the Courtroom Usage Study’s current demand on resources, the
Center could not immediately conduct a substantial survey. One member suggested studying the
impact of local rules, which would require fewer resources. Ms. Fisher said that the Department
has been carrying out substantial training on the U.S. Attorneys’ Manual changes and could
already start helping the FJC think of ways to capture the data needed for the Center’s study.

Judge Bucklew advised the Standing Committee the reasons the advisory committee did
not pursue the proposed amendment to Rule 29 on judgments at acquittal.
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B. Proposed Amendments to Rule 11 of the Rules Governing § 2254 and § 2255
Proceedings

The committee discussed the portion of the proposed amendments to Rule 11 of the rules
governing § 2254 and § 2255 Proceedings that the Standing Committee had deferred for further
consideration. Professor Beale noted that these were part of a three-part package of changes
originally proposed by the Department, addressing post-conviction remedies. The advisory
committee had earlier rejected proposed new Rule 37, which would have regularized the
collateral review of criminal judgments and abolished certain writs of error. The Standing
Committee approved only the certificate of appealability part of the proposed amendments.

Professor Beale summarized the pending proposal, which would make Rule 11 the
exclusive method to obtain relief in these cases, set a 30-day time limit, limit the types of claims
allowed, and prohibit use of Civil Rule 60(b) motions in these cases. A member moved that the
committee refer the remaining proposals to amend Rule 11 of the rules governing § 2254 and §
2255 Proceedings back to the Writs Subcommittee for further study. Judge Tallman agreed and
asked Professor King to remain on the subcommittee in her new consulting capacity, Mr.
McNamara to chair it, and Judge Keenan to join it. Judge Tallman later asked Justice Edmunds
if he would also serve to provide the group with an appellate perspective.

C. Rule 32(h)

The committee discussed the proposed post-Booker amendment to Rule 32(h). Professor
Beale noted that, as published, the proposal had generated significant public comment. The
Standing Committee had declined to approve it and sent it back for further study. There was
discussion over whether the committee should wait until the Supreme Court decides Gall v.
United States, No. 06-7949. The question presented in Gall is: “Whether, when determining the
‘reasonableness’ of a district court sentence under [Booker], it is appropriate to require district
courts to justify a deviation from the United States Sentencing Guidelines with a finding of
extraordinary circumstances.” A consensus developed that the Rule 32(h) rule amendment
proposal should be referred back to a subcommittee on sentencing issues for further study. Judge
Tallman appointed Judge Molloy as the subcommittee’s new chair and asked Judge Wolf to join
Justice Edmunds, Ms. Brill, Mr. McNamara, and the Department.

D. Rule 15

Ms. Fisher summarized the background of the Department’s proposal to amend Rule 15
to permit the deposition of a witness outside the defendant’s physical presence under certain
circumstances where doing so is impracticable or impossible. Ms. Fisher said the proposed
ameéndment was needed in national security and other cases. The Department had sought to
address the Confrontation Clause concerns raised in United States v. Yates, 438 F.3d 1307 (11th
Cir. 2006), and the objections raised by Justice Scalia’s opinion when the Supreme Court
rejected a proposed amendment addressing a similar issue a few years ago. One member noted
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that it was unusual for a rule to refer specifically to “defense witnesses” in subparagraph
(c)(3)(B) of the proposed Rule 15 amendment rather than simply to “witnesses.” Another
suggested that the rule should clarify the burden of proof and who bears it. Based on the
comments, the proposal was referred to the Rule 15 Subcommittee. Judge Tallman asked Judge
Keenan to chair the subcommittee with Professor Leipold, Mr. Cunningham, and the
Department.

E. Rule 12(b)(3)(B) and Rule 34

The committee discussed the Department’s proposed amendment of Rule 12(b) to bar
claims that an indictment fails to state an offense unless raised before trial. Mr. Wroblewski
explained that the Department wanted all challenges to be flagged before a jury is empaneled,
when the problem can still be fixed. Several members asked, though, what should be done if an
indictment is in fact found to be defective after jeopardy attaches. Should an erroneous
indictment be sent to the jury? After further discussion, it was decided that the proposed Rule
12(b) amendment should be referred to a small subcommittee for further study. Judge Tallman
asked Judge Wolf to chair the subcommittee, and asked Mr. McNamara and Professor Leipold to
serve as members.

F. Time Computation Project — Statutory Provisions

For the benefit of the new members, Mr. Cunningham described the history of the rules
committees’ coordinated effort to simplify time computations by adopting a “days are days”
counting principle, adjusting the time limits specified in individual rules to take account of the
new counting method, and to fix shorter deadlines in multiples of 7 days, where feasible.
Professor Beale noted that the time-computation rules amendments had been published for public
comment. At issue now were the statutory deadlines and statutory time computation rules. Mr.
Wroblewski reported that the Department planned to send the rules committees a letter shortly,
identifying all U.S. Code provisions that the Department considers critical that the Congress
should amend. Judge Rosenthal noted that, ideally, Congress would pass a statute taking effect
at the same time as the revised rules that would adjust the relevant statutory deadlines as
appropriate in light of the new “days are days” time-counting rule. Mr. Rabiej suggested that
reaching consensus on all proposed changes would be challenging. The committee discussed
prioritizing the desired legislative changes.

Judge Rosenthal urged members to review the list of proposed changes carefully, warning
that relatively few private practitioners were likely to take the time to do so during the public
comment period. One member asked whether the committee had examined the interplay of the
revised time deadlines with agency deadlines in asset forfeiture and other matters. Professor
Beale agreed that this required scrutiny. Judge Wolf asked that he be sent a document that he
could forward to bar presidents and others, with applicable questions and a deadline for their
responses. One member recommended posting the proposed changes online, for public airing.
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Professor Coquillette agreed, suggesting that accompanying language be prepared to make clear
the substantial improvement that the new time-computation framework represents.

G. Rule Amendments Relating to Crime Victims

After welcoming Judge Cassell to the meeting, Judge Tallman congratulated Judge Jones
on his recent appointment as a district representative to the Judicial Conference and asked him to
report on the most recent rule amendments being proposed by the CVRA Subcommittee. Judge
Jones recounted the history of the effort to implement the Crime Victims’ Rights Act in the rules.
He noted that the originally published package of proposed rule amendments had generated
criticism from both sides. While criminal victims’ advocates, including Judge Cassell,
contended that the proposals were inadequate, others argued that the proposed changes would
improperly tilt the adversarial equilibrium of criminal cases against accused persons. The
package of amendments was revised to account for some of the concerns raised during the public
comment. A revised version of the original amendment proposals, approved by the Standing
Committee in June 2007 and by the Judicial Conference in September 2007, is on its way to the
Supreme Court.

Judge Jones explained that the CVRA Subcommittee was now recommending adoption
of a set of follow-up amendments, in Rules 5, 12.3, and 21. Judge Cassell noted that he had
recently announced his resignation from the bench, having recognized that his passions were best
pursued as an advocate rather than a judge. Judge Tallman thanked Judge Cassell for his
significant input on CVRA-related matters throughout the rulemaking process.

Concern was raised that there were inconsistent references in the proposed rules to “the
victim,” “any victim,” or “a victim”— an issue that will be addressed by the Style Subcommittee.
Someone proposed placing the proposed Rule 5 amendment in Rule 46 instead, but others
suggested that magistrate judges were more likely to find the provision in Rule 5. It was noted
that the reference to 7 days in Rule 12.3(a)(4)(C) might be affected by the time-computation
amendments — which the committee might want to flag during the public comment period with
an asterisk. After further discussion, Judge Jones moved to approve the CVRA-related
amendments to Rules 5(d)(3), 12.3, and 21.

The committee voted to approve the proposed CVRA-related amendments for
publication.

H. Rules 32.1 and 46

Judge Battaglia noted that the committee had first discussed his proposal to amend Rules
32.1 and 46 in October 2006. He explained the background of the proposed rules amendment,
which would standardize national practices and expressly authorize issuance of an arrest warrant
or summons when the government seeks revocation of bail or supervised release. Following
discussion of the proposal, Judge Battaglia moved to send the proposed amendments to the



Draft Minutes of October 2007 Meeting Page 9
Advisory Committee on Criminal Rules :

Standing Committee for publication. Professor Beale suggested that the committee could
approve the proposed rules amendments now, but wait until the next meeting to give final
approval to the committee note and the final language of the amendment suggested by the Style
Subcommittee. -

A member expressed concern about the mandatory nature of the proposed language,
noting that a judge could decide to issue either a summons or a warrant, depending on the
circumstances. Ms. Fisher said that the Department did not feel strongly about this issue. Judge
Tallman suggested that the rule use “may issue” instead of “must issue” in both proposals. It was
noted that a judge could decide to issue a summons or might want to issue an arrest warrant.
Judge Battaglia accepted the suggestion. One member questioned the reference to “affidavit,”
which could be construed as excluding a declaration. Judge Rosenthal reported that, as part of
the Civil Rules restyling, the term “affidavit” was used, and suggested that this could be clarified
in the note. Mr. Wroblewski pointed out that the reference to Rule 41(c)(2)(B) should be to Rule
41(d)(2)(B). Professor Beale commented that, even if approved, the proposal would still need to
be restyled, all references cross-checked, and a committee note drafted.

The committee voted, with one dissent, to send the proposed amendments to the
Standing Committee as revised and with an accompanying Committee Note, which would be
approved by the committee at a later date.

I Proposal for Victims’ Advocate Member on Rules Committee

Judge Tallman informed the committee that the Chief Justice had referred to the Standing
Committee — which in turn had referred to the advisory committee — a request that he appoint
to the committee a permanent victims’ advocate member. Before discussing that request, Judge
Tallman asked Ms. Hooper to report on the FJC’s work with the Government Accountability
Office (GAO) on CVRA-related issues. Ms. Hooper said that a judges’ pocket guide and a DVD
on the CVRA and related rules amendment were being developed, which should be ready for
distribution by year’s end. Judge Tallman noted that CVRA issues were also being incorporated
into the curriculum of the Center’s “baby judges school” training program. Ms. Hooper
described the GAO study and FIC’s meeting with the Executive Office for U.S. Attorneys to
determine what victim data are available.

Judge Tallman expressed concern about adding a victims’ advocate as a committee
member. Judge Cassell suggested that Lewis & Clark Law Professor Douglas Beloof, would
make an excellent addition to the committee. After additional discussion, J udge Rosenthal said
that adding members whose express role was to advance a particular agenda raised institutional
concerns and that the rules committees should remain forums for people with different
experiences coming together to identify solutions to problems. Ms. Fisher said that the
Department had every interest in knowing victims’ interests and suggested that perhaps it could
meet regularly with representatives from the victims’ community before each committee meeting
to ensure that the Department understood their issues. Based on the members’ comments, the
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committee decided that it was inadvisable, and would set an adverse precedent, to have
institutional members appointed to the committee whose sole portfolio is their advocacy on
behalf of crime victims.

The committee voted, with one dissent, not to recommend that the Chief Justice
appoint a permanent crime victims’ advocate member to the committee.

J. Rule 32(i)(1)(A)

The committee resumed its meeting on Tuesday morning with a discussion of the letter
sent by Judge Ernest Torres of the District of Rhode Island recommending a change to Rule
32(i)(1)(A). Professor Beale explained that the rule had been amended in 1995 to require courts
to “verify that the defendant and the defendant’s attorney have read and discussed the
Presentence Report” — rather than, as the rule had required before 1995, simply to “determine
that the defendant and defendant’s counsel have had the opportunity to read and discuss” it.
Judge Torres had suggested that the wording of the rule would create an impasse if a defendant
flatly refused to read the Presentence Report.

A few district judges described what they do at sentencing when it becomes apparent that
the defendant has not in fact read the report either due to illiteracy or insufficient fluency in
English. Often, they said, they simply invite the defendant to take the time during a brief recess
to read the report with the help of their attorney or, if needed, an interpreter. It was suggested
that, were a defendant willfully to refuse to read and discuss the report, appellate courts would
likely interpret the refusal as a waiver of the defendant's right to read and discuss the report.
Based on the comments, the committee concluded that amending Rule 32(i)(1)(A) was
unnecessary. Judge Tallman said that he would write a letter to Judge Torres, explaining the
committee’s reasons for not pursuing a change to the rule.

K. Rule 32.1(a)(6)

The committee discussed the suggestion of Magistrate Judge Robert B. Collings of the
District of Massachusetts that Rule 32.1(a)(6) be amended to clarify the rule’s incorporation of
18 U.S.C. § 3143(a). One member recommended pursuing the proposed amendment as a way to
simplify the rule and offer clearer guidance to busy judges. Another member questioned whether
“clear and convincing” was the correct standard for establishing that “the person will not flee or
pose a danger to any other person or to the community.” Judge Tallman cautioned that
establishing the proper burden of proof sounded substantive and may be inappropriate under the
Rules Enabling Act. It was noted that the rule referenced the statute and that invoking the
statutory standard is entirely appropriate. Judge Tallman asked the Reporter to investigate the
matter further and to prepare a memorandum for the committee’s consideration addressing (a)
whether Judge Collings’ proposed standard properly reflects the case law and (b) if so, whether
there is any impediment to including the standard in the rule. One member suggested that the
memorandum might also address whether a separate section is needed on revocation of

10
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supervised release. Judge Tallman agreed that this issue should be part of the Reporter’s
research. Judge Battaglia offered to assist. Mr. Wroblewski offered to contribute a list of
relevant statutes.

L. Rule 6(f)

The committee discussed Judge Battaglia’s suggestion that Rule 6(f) be amended to allow
courts, for good cause, to receive the return of a grand jury indictment by video conference.
Professor Beale and Judge Tallman noted that the proposal was particularly important in districts
that are geographically large but have few judges, who sometimes have to drive hours to preside
over a 10-minute proceeding. One member proposed striking the phrase “in open court” instead,
but others suggested that the phrase was a vital safeguard against the ancient practice of secret
Star Chambers indictments. Another member suggested that the phrase “for good cause” be
changed to “for judicial convenience,” but Judge Battaglia warned that doing so might enable
video conference to become the default practice. Further study was necessary. Judge Tallman
asked Judge Battaglia to chair a subcommittee, whose members would include Professor Leipold
and Justice Edmunds, assisted by Professor Beale and Professor King.

M.  Rule 11(b)(1)(M)

Judge Tallman reported that concerns about the recent post-Booker amendment of Rule
11(b)(1)(M) had been raised during a recent meeting in Montana of Ninth Circuit chief district
judges and clerks that he attended, chaired by Judge Molloy. The amendment, set to take effect
on December 1, 2007, requires a court to advise a defendant entering a guilty or nolo contendere
plea of the court’s obligation, in imposing the sentence, “to calculate the applicable sentencing-
guideline range and to consider that range, possible departures under the Sentencing Guidelines,
and other sentencing factors under 18 U.S.C. § 3553(a).” Central District of California Chief
Judge Alicemarie H. Stotler and District of Arizona Chief Judge John M. Roll, both former rules
committee members, asked how extensively the sentencing process needed to be described and
whether judges would have to calculate sentencing guidelines at the guilty plea hearing so that
they could give notice of “the applicable sentencing-guideline range.”

Several members suggested that the language of the amended rule was clear that the court
needed only to inform the defendant of the court’s future obligations to calculate the sentencing-
guideline range at sentencing, not to perform the actual calculation at the guilty plea hearing.

The committee decided to wait until after the Booker rule amendments take effect on December
1, 2007, and see whether any evidence emerges from the field that the amended rule is causing
actual confusion. Judge Tallman suggested that the committee propose language that the FIC
could include in the Bench Book.

11
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N. Bail Bond Fairness Act

Judge Tallman noted that legislation had been introduced in Congress at the request of
corporate bail bondsmen that would prohibit district judges from forfeiting corporate surety
bonds for any reason other than failure to appear. Some courts have forfeited bonds when the
defendant violates other conditions of release and is rearrested. The Judicial Conference opposes
this legislation. Mr. Wroblewski noted that the Department also opposes it.

0. Indicative Rulings

Professor Struve joined by telephone to describe the indicative-rulings project and to ask
whether the committee thought that the Criminal Rules should be amended to parallel the
proposed amendments to the Civil and Appellate Rules recently published for public comment.
Proposed Civil Rule 62.1 would create a mechanism for an appellate court to remand certain
post-judgment motions if the district court were to indicate that it considered the motion
meritorious. She noted that indicative rulings have also been used in criminal cases. Judge
Tallman said that his circuit often handles this type of situation informally, through clerk-to-clerk
communications. Ms. Felton said that the Department of Justice was concerned about the scope
of the proposed amendment. Judge Rosenthal suggested that it would be helpful for the rules to
clarify the options available in these situations, even if they occur relatively infrequently. After
further discussion, the committee decided to pursue further study of this proposal.

P. Disclosing Cooperation Agreements
Former committee member J udge Bartle joined by telephone to report on his court’s

efforts to address the problem posed by www.whosarat.com and similar websites purporting to
identify informants in criminal cases.

Judge Bartle described the Eastern District of Pennsylvania’s adoption a month ago of a
new protocol to address this problem. The protocol was developed with input from the defense
bar, the U.S. Attorney, and others. Rather than describing sealed documents on the public docket
as “Plea Agreement Entered by Defendant X” or “Memorandum in Support of Reduction in
Sentence,” they are now described generically as “Plea Agreement,” “Sentencing Document,” or
“Judicial Document.” The documents themselves remain publicly available only at the Clerk’s
Office, but are no longer posted on PACER. Also, the docket does not identify a document as
“under seal,” because that is often interpreted as indicative of defendant cooperation. Although
the new protocol does not solve all problems, Judge Bartle hoped that it would help diminish the
threat of witness intimidation.

Professor Beale noted that, in addition to the materials received from Judge Bartle, the
agenda book included a memorandum from Judge John R. Tunheim of the District of Minnesota,
chair of the Committee on Court Administration and Case Management, opposing the
Department’s proposal to remove all plea agreements from PACER and limit remote electronic

12
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access to court users and participants in the case. The committee concluded that the proposal
would not be effective because cooperation agreements would be freely available at the
courthouse. The committee sought public comment on other options to address this vexing
problem. (At its December 4-5 meeting, the committee reviewed the public comments and
concluded that courts should be allowed to develop their own procedures to address this issue.)

Judge Tallman asked whether Judge Bartle had been in touch with Judge Tunheim.
Judge Bartle said that he was about to write Judge Tunheim asking that the Judicial Conference
not adopt any national policy that would bar his court’s new protocol. Mr. Wroblewski said that
the Department considered this a serious matter and had suggested the program in Judge Bartle’s
court in a recent letter to Judge Tunheim. He noted that in the Southern District of New York,
documents indicating cooperation are never filed, but simply returned to the parties — an option
that the Department did not view as ideal. Judge Bartle said that his court had also considered,
but rejected, that option. Judge Tallman noted that the practice created a record full of gaping
holes, which was problematic on appeal. Professor Leipold made a plea on behalf of academic
researchers for continued public access to all key documents in criminal cases.

After proposing that the next meeting be held the last week of April 2008, Judge Tallman
adjourned the meeting.
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; JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE JAMES C. DUFF
OF THE UNITED STATES Secretary
Presiding
MEMORANDUM
To: The Chief Justice of the United States and the Associate Justices of the

Supreme Court
From: James C. Duff

RE: TRANSMITTAL OF PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I transmit herewith for consideration of the Court
proposed amendments to Rules 1, 12.1, 17, 18, 32, 41, 45, 60, and new Rule 61 of the
Federal Rules of Criminal Procedure, which were approved by the Judicial Conference at
its September 2007 session. The Judicial Conference recommends that the amendments
and new rule be approved by the Court and transmitted to the Congress pursuant to law.

For your assistance in considering the proposed amendments and new rule, I am
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference as well as the Report of the Advisory Committee on
the Federal Rules of Criminal Procedure.

Attachments

14






AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

-Rule 1. Scope; Definitions
* % % % %
(b) Definitions. The following definitions apply to
these rules:
* * K% %k %
(11) “Victim” means a “crime victim” as defined

in 18 U.S.C. § 3771(e).

* k k k Xk

Rule 12.1. Notice of an Alibi Defense
* k k Kk X%
(b) Disclosing Government Witnesses.
(1) Disclosure.

(A) In General. If the defendant serves a Rule

12.1(a)(2) notice, an attorney for the:

15
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(B)

government must disclose in writing to

the defendant or the defendant’s attorney:

(i) the name of each witness — and the
address and telephone number of
each witness other than a victim —
that the government intends to rely
on to establish that the defendant
was present at the scene of the
alleged offense; and

(i each government rebuttal witness to
the defendant’s alibi defense.

Victim’s Address and Telephone Number.

If the government intends to rely on a

victim’s testimony to establish that the

defendant was present at the scene of the

alleged offense and the defendant

16
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establishes a need for the victim’s address

and telephone number, the court may:

(i) order the government to provide the
information in writing to the
defendant or the defendant’s
attorney; or

(ii) fashion a reasonable procedure that
allows preparation of the defe.nse and
also protects the victim’s interests.

(2) Time to Disclose. Unless the court directs
otherwise, an attorney for the government
must give its Rule 12.1(b)(1) disclosure within
10 days after the defendant serves notice of
an intended alibi defense wunder Rule
12.1(a)(2), but no later than 10 days before
trial.

(c) Continuing Duty to Disclose.



(1)

(2)

FEDERAL RULES OF CRIMINAL PROCEDURE

In General Both an attorney for the
government and the defendant must promptly
disclose in writing to the other party the name
of each additional witness — and the address
and telephone number of each additional
witness other than a victim — if:
(A) the disclosing party learns of the witness
before or during trial; and
(B) the witness should have been disclosed
under Rule 12.1(a) or (b) if the discloéing
party had known of the witness earlier.
Address and Telephone Number of an
Additional Victim Witness. The address
and telephone number of an additional victim
witness must not be disclosed except as

provided in Rule 12.1 (b)(1)(B).

* k k % %
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Rule 17. Subpoena

* % % *x %

(c) Producing Documents and Objects.
* ok ko
(3) Subpoena for Personal or Confidential
Information About a Victim. After a
complaint, indictment, or information is filed,
a subpoena requiring the production of
personal or confidential information about a
victim may be served on a third party only by
court order. Before entering the order and
unless there are exceptional circumstances,
the court must require giving notice to the
victim so that the victim can move to quash or

modify the subpoena or otherwise object.

* k k k%
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Rule 18. Place of Prosecution and Trial

Unless a statute or these rules permit otherwise,
the government must prosecute an offense in a district
where the offense was committed. The court must set
the place of trial within the district with due regard for
the convenience of the defendant, any victim, and the

witnesses, and the prompt administration of justice.

Rule 32. Sentencing and Judgment

(a) [Reserved.]

* k k% k% %

(c) Presentence Investigation.

(1) Required Investigation.

* k k k%

(B) Restitution. If the law permits restitution,

the probation officer must conduct an

20
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investigation and submit a report that
contains sufficient information for the
court to order restitution.

* % % %k %

(d) Presentence Report.
* ok ok kK
(2) Additional Information. The presentence
report must also contain the following:
(A) the defendant’s history and
characteristics, including:
(i) any prior criminal record;
(ii) the defendant’s financial condition;
and
(iii) any circumstances affecting the
defendant’s behavior that may be
helpful in imposing sentence or in

correctional treatment;

21
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(B) information that assesses any financial,
social, psychological, and medical impact
on ahy victim;

* ok ok Kk
(i) Sentencing.
* ok kK ok
(4) Opportunity to Speak.

(A) By a Party. Before imposing sentence, the
court must:

(i provide the defendant’s attorney an
opportunity to speak on the
defendant’s behalf;

(ii) address the defendant personally in
order to permit the defendant to
speak or present any information to

mitigate the sentence; and
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(iii) provide an  attorney for the
government an opportunity to Speak
equivalent to that of the defendant’s
attorney.

(B) By a Victim. Before imposing sentence,
the court must address any victim of the
crime who is present at sentencing and
must permit the victim to be reasonably

heard.

* % k% % %

Rule 41. Search and Seizure
* % k k %
(b) Authority to Issue a Warrant. At the request of a
federal law enforcement officer or an attorney for

the government:

* Kk Kk ok % |
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(3)

(4)

(5)

FEDERAL RULES OF CRIMINAL PROCEDURE

a magistrate judge — in an investigation of
domestic terrorism or international terrorism
— with authority in any district in which
activities related to the terrorism may have

occurred has authority to issue a warrant for

‘a person or property within or outside that

district;

a magistrate judge with authority in the
district has authority to issue a warrant to
install within the district a tracking device;
the warrant may authorize use of the device to
track the movement of a person or property
located within the district, outside the district,
or both; and

a magistrate judge having authority in any
district where activities related to fhe crime

may have occurred, or in the District of

24
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Columbia, may issue a warrant for property

that is located outside the jurisdiction of any

state or district, but within any of the

following:

(A)

(B)

(€)

a United States territory, possession, or
commonwealth;

the premises — no matter who owns them
— of a United States diplomatic or
consular mission in a foreign state,
including any appurtenant building, part
of a building, or land used for the
mission’s purposes; or

a residence and any appurtenant land
owned or leased by the United States and
used by United States personnel assigned
to a United States diplomatic or consular

mission in a foreign state.

25
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* Kk k % %

Rule 45. Computing and Extending Time

I
(c) Additional Time After Certain Kinds of Service.
Whenever a party must or may act within a specified
period after service and service is made in the manner
provided under Federal Rule of Civil Procedure
5(b)(2)(C), (D), (E), or (F), 3 days are added after the

period would otherwise expire under subdivision (a).

Rule 60. Victim’s Rights
(a) In General.
(1) Notice of a Proceeding. The government
must use its best efforts to give the victim
reasonable, accurate, and timely notice of any

public court proceeding involving the crime.

26



(2)

(3)

FEDERAL RULES OF CRIMINAL PROCEDURE 13

Attending the Proceeding. The court must
not exclude a victim from a public court
proceeding involving the crime, unless the
court determines by clear and convincing
evidence that the ﬁcﬁm’s testimony would be
materially altered if the victim heard other
testimony at that proceeding. In determining
whether to exclude a victim, the court must
make every effort to permit the fullest
attendance possible by the victim and must
consider reasonable alternatives to exclusion.
The reasons for any exclusion must be clearly
stated on the record.

Right to Be Heard on Release, a Plea, or
Sentencing. The court must permit a victim
to be reasonably heard at any public

proceeding in the district court concerning

27
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release, plea, or sentencing involving the

crime.

(b) Enforcement and Limitations.

(1)

(2)

(3)

Time for Deciding a Motion. The court
fnust promptly decide any motion asserting a
victim’s rights described in these rules.

Who May Assert the Rights. A victim’s
rights described in these rules may be
asserted by the victim, the victim’s lawful
representative, the attorney for the
government, or any other person as
authorized by 18 U.S.C. § 3771(d) and (e).
Mﬁltiple Victims. If the court finds that the
number of victims makes it impracticable to
accord all of them their rights described in
these rules, the court must fashion a

reasonable procedure that gives effect to these

28



(4)

(5)

FEDERAL RULES OF CRIMINAL PROCEDURE 15

rights without wunduly complicating or

prolonging the proceedings.

Where Rights May Be Asserted. A victim’s

rights described in these rules must be

asserted in the district where a defendant is
being prosecuted for the crime.

Limitations on Relief. A victim may move to

reopen a plea or sentence only if:

(A) the victim asked to be heard before or
during the proceeding at issue, and the
request was denied;A |

(B) the victim petitions the court of appeals
for a writ of mandamus within 10 days
after the denial, and the writ is granted;
and

(C) in the case of a plea, the accused has not

pleaded to the highest offense charged.

29
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(6) No New Trial. A failure to afford a victim any
right described in these rules is not grounds

for a new trial.

Rule 61. Title
These rules may be known and cited as the

Federal Rules of Criminal Procedure.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE’

1 Rule 5. Initial Appearance
2 k %k sk ok ok
3 (d) Procedure in a Felony Case.
4 * %k % k %
5 (3) Detention or Release. The judge must detain or
6 release the defendant as provided by statute or
7 these rules. In making that decision, the court
8 must consider any statute or rule that protects a
9 victim from the defendant.
10 COMMITTEE NOTE
11 Subdivision (d)(3). This amendment draws attention
12 to a factor that the courts are required to consider under

*New material is underlined; matter to be omitted is lined through.
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14
15
16
17
18
19
20
21
22
23

24

both the Bail Reform Act and the Crime Victims Rights
Act. In determining whether a defendant can be released on
personal recognizance, unsecured bond, or conditions, the
Bail Reform Act requires the court to consider “the safety
of any other person or the community.” See 18 U.S.C. §
3142(b) & (c). In considering proposed conditions of
release, 18 U.S.C. § 3142(g)(4), requires the court to
consider “the nature and seriousness of the danger to any
person in the community that would be posed by the
person’s release.” In addition, the Crime Victims’ Rights
Act, 18 U.S.C. § 3771(a)(1), states that victims have the

“right to be reasonably protected from the accused.”
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Rule 12.3. Notice of a Public-Authority Defense

* %k ok k

(4) Disclosing Witnesses.

(C) Government’s Reply. Within 7 days

10

11

12

13

14

15

16

17

after receiving the defendant’s
statement, an attorney for the
government must serve on the
defendant or the defendant’s attorney a
written statement of the name;

address;and-telephonemamber-of each

witness--and the address and

telephone number of each witness

other than a victim--that the

government intends to rely on to
oppose the defendant’s

public-authority defense.
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19
20
21
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23

24

25
26
27
28
29
30
31

32

(D) Victim’s Address and Telephone

Number. If the government intends to

rely on a victim’s testimony to oppose

the defendant’s public-authority

defense and the defendant establishes

a need for the victim's address and

telephone number, the court may:

(1) order the government to

provide the information in writing to

the defendant or the defendant’s

attorney; or

(ii) fashion a reasonable

procedure that allows for preparing the

defense and also protects the victim’s

interests.
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34

35

36

37

38

39

40

41

42

43

44

45

46

47

%k ok %k ok

(b) Continuing Duty to Disclose.

(1) In General. Both an attorney for the

government and the defendant must promptly
disclose in writing to the other party the name_of
any additional witness—and the; address, and
telephone number of any additional witness other

than a victim-if:

@A the disclosing party learns of the
witness before or during trial;
and

*B) the witness should have been
disclosed under Rule 12.3(a)(4) if
the disclosing party had known

of the witness earlier.
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49

50

51

52

53

54

55

56

57

58

59

60

61

(2) Address and Telephone Number of an

Additional Victim-Witness. The address and

telephone number of an additional victim-

witness must not be disclosed except as provided

in Rule 12.3(a)(4)(D).

COMMITTEE NOTE

Subdivisions (a) and (b). The amendment
implements the Crime Victims’ Rights Act, which states
that victims-have the right to be reasonably protected from
the accused, and to be treated with respect for the victim’s
dignity and privacy. See 18 U.S.C. § 3771(a)(1) & (8).

The rule provides that a victim’s address and telephone
number should not automatically be provided to the defense

when a public authority defense is raised. If a defendant
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establishes a need for this information, the court has
discretion to order its disclosure or to fashion an alternative
procedure that provides the defendant with the information
necessary to prepare a defense, but also protects the
victim’s interests.

In the case of victims who will testify concerning a
public authority claim, the same procedures and standards
apply to both the prosecutor’s initial disclosure and the

prosecutor’s continuing duty to disclose under subdivision

(b).
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Rule 21. Transfer for Trial
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(b) For Convenience. Upon the defendant’s motion,
the court may transfer the proceeding, or one or more
counts, against that defendant to another district for after
considering the convenience of the parties, any victim, and

the witnesses, and m the interests of justice.

Committee Note
Subdivision (b). This amendment requires the court
to consider the convenience of victims — as well as the
convenience of the parties and witnesses and the interests
of justice — in determining whether to transfer all or part of
the proceeding to another district for trial. The Committee
recognizes that the court has substantial discretion to

balance any competing interests.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, Reporter
RE: Forfeiture Rules Published for Notice and Comment
DATE: March 31, 2007

Amendments to three rules relating to forfeiture (Rules 7, 32, and 32.2) were published for
notice and public comment in August 2007.

No public comments were received on Rules 7 and 32, and one comment was received on Rule
32.2. The style consultant suggested a few minor changes, which were adopted after consultation
with the Department of Justice and Mr. David Smith, a member of the NACDL who advised the
forfeiture subcommittee throughout the drafting process. The most significant such change was to
use the term “property” consistently throughout the rule, rather than switching back and forth
between “assets” and “property.” Both Mr. Smith and the forfeiture specialists in the Department
of Justice agreed that there was no difference between these terms. Additionally, at the suggestion
of the Department of Justice (and after consultation with Mr. Smith) two minor changes were made
in the Committee Note to Rule 32.2.

One public comment was received concerning Rule 32.2. Judge Lawrence Piersol opposed the
requirement under Rule 32.2(b)(2)(B) that the court “enter a preliminary forfeiture order sufficiently
in advance of sentencing to permit the parties to suggest modifications.” He noted that the
presentence report may not contain all of the necessary information, and the court may need to take
evidence at the time of sentencing. He expressed concern that the amendment might delay
sentencing. As published, however, the amendment takes account of the fact that there will be cases
in which the court cannot make a determination in advance of sentencing. It provides that a court
must enter a preliminary order in advance of sentencing “[u]nless doing so is impractical.” This
limitation seems adequate to avoid any need to delay sentencing, allowing the judge to hear evidence
relevant to forfeiture at the sentencing hearing in appropriate cases. Where it is practical to do so,
however, the amendment requires that a preliminary order be entered in advance of sentencing, so
that any necessary corrections can be made.

This matter is on the agenda for the April meeting in Washington, D.C.
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PROPOSED AMENDMENTS TO THE FEDERAL
- RULES OF CRIMINAL PROCEDURE

Rule 7. The Indictment and the Information

(c) Nature and Contents.

3 (2) Citation Error. Unless the defendant was misled and
thereby prejudiced, neither an error in a citation nor a citation's
omission is a ground to dismiss the indictment or information or

to reverse a conviction.
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Committee Note
The provision regarding forfeiture is obsolete. In 2000 the same

language was repeated in subdivision (a) of Rule 32.2, which was
intended to consolidate the rules dealing with forfeiture.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

No changes were made to the proposed amendment to Rule 7.

SUMMARY OF PUBLIC COMMENTS

No comments were received regarding this rule.
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Rule 32. Sentence and Judgment
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(d) Presentence Report.

* % %k k %

(2) Additional Information. The presentence report must also
contain the following information:
(A) the defendant's history and characteristics, including:
(1) any prior criminal record;
(i1) the defendant's financial condition; and
(ii1) any circumstances affecting the defendant's behavior
that may be helpful in imposing sentence or in
correctional treatment;
(B) verified information, stated in a nonargumentative style,
that assesses the financial, social, psychological, and medical
impact on any individual against whom the offense has been

committed;
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FEDERAL RULES OF CRIMINAL PROCEDURE

(C) when appropriate, the nature and extent of nonprison
programs and resources available to the defendant;

(D) when the law provides for restitution, information

sufficient for a restitution order;

(E)if the cdurt orders a study under 18 U.S.C. § 3552(b), any
resulting report and recommendation; and |

F aﬁy other information that the court requires, including
information relevant to the factors under 18 U.S.C. § 3553(a); and

(G) specify whether the government seeks forfeiture pursuant

to Rule 32.2 and any other provision of law.

Committee Note

Subdivision (d)(2)(G). Rule 32.2 (a) requires that the indictment
or information provide notice to the defendant of the government’s
intent to seek forfeiture as part of the sentence. The amendment
provides that the same notice be provided as part of the presentence
report to the court. This will ensure timely consideration of the issues
concerning forfeiture as part of the sentencing process.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

No changes were made to the proposed amendment to Rule 32.

SUMMARY OF PUBLIC COMMENTS

No comments were received regarding this rule.
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Rule 32.2. Criminal Forfeiture

(a)

(b)

Notice to the Defendant. A court must not enter a judgment of
forfeiture in a criminal proceeding unless the indictment or
information contains notice to the defendant that the
government will seek the forfeiture of property as part of any
sentence in accordance with the applicable statute. The notice

should not be designated as a count of the indictment or

information. The indictment or information need not identify

the property subject to forfeiture or specify the amount of any

forfeiture money judgment that the. government seeks.

Entering a Preliminary Order of Forfeiture

(1) InGerneral: Forfeiture Phase of the Trial.

(A) Forfeiture Determinations. Assoon as practical after

a verdict or finding of guilty--or after a plea of guilty
or nolo contendere is accepted--on any count in an

indictment or information on which criminal
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FEDERAL RULES OF CRIMINAL PROCEDURE

forfeiture is sought, the court must determine what
property is subject to forfeiture under the applicable
statute. If the governrhent seeks forfeiture of specific
property, the court must determine whether the
government has established the requisite nexus
between the property and the offense. If the
government seeks a personal money judgment, the
court must determine the amount of money that the

defendant will be ordered to pay.

" Evidence and Hearing. The court’s determination

may be based on evidence already in the record,
including any written plea agreement, or and on any

additional evidence or information submitted by the

parties and accepted by the court as relevant and

reliable. If tff the forfeiture is contested, on either

party’s request the court must conduct a hearing-on
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hearmg after the verdict or finding of guilt.

(2) Preliminary Order.

(A) Contents. If the court finds that property is subject to
forfeiture, it must promptly enter a preliminary order
of forfeiture setting forth the amount of any money
judgment, or directing the forfeiture of specific

property, and directing the forfeiture of any substitute

property if the government has met the statutory
criteria. withoutregard-to-any-third-party*sinterestin
altorpartofit. The ordef must be entered without
regard to any third party’s interest in the property.
Determining whether a third party has such an
interest must be deferred until any third party files a

claim in an ancillary proceeding under Rule 32.2(c).
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(B)

Timing. Unless doing so is impractical, the court

must enter the preliminary order of forfeiture
sufficiently in advance of sentencing to allow the

parties to suggest revisions or modifications before

the order becomes final as to the defendant under

Rule 32.2(b)(4).

General Order. If, before sentencing, the court

cannot identify all the specific property subject to

forfeiture or calculate the total amount of the money
judgment, the court may enter a forfeiture order that:

(1) lists any identified property;

(i) describes other property in general terms;

and

(iii) states that the order will be amended under

Rule 32.2(e)(1) when additional specific
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property is identified or the amount of the

money judgment has been calculated.

Seizing Property. The entry of a preliminary order of
forfeiture authorizes the Attorney General (or a designee)
to seize the specific property subject to forfeiture; to
conduct any discovery the court considers proper in
identifying, locating, or disposing of the property; and to
commence proceedings that comply with any statutes
governing third party rights. At-sentencimng—or-atany

rre-bef ot thedefend 4
terof-forfei l il bre-defend ]

l ] ” Fhe-inchdedind
judgment—The court may include in the order of forfeiture
conditions reasonably necessary to preserve the property’s

value pending any appeal.
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(4) Sentence and Judgment.

(A) When Final. At sentencing—or at any time before

sentencing if the defendant consents—the preliminary

order of forfeiture becomes final as to the defendant.

If the order directs the defendant to forfeit specific

property, it remains preliminary as to third parties

until the ancillary proceeding is concluded under

Rule 32.2 (c).

Notice and Inclusion in the Judgment. The district

court must include the forfeiture when orally

announcing the sentence or must otherwise ensure

that the defendant knows of the forfeiture at

sentencing. The court must also include the order of

forfeiture, directly or by reference, in the judgment,

but the court’s failure to do so may be corrected at

any time under Rule 36.
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93 (C) Timeto Appeal. The time for a party to file an appeal
94 from the order of forfeiture, or from the district
95 court’s failure to enter an order, begins to run when
96 judgment is entered. If the court later amends or
97 declines to amend an order of forfeiture to include
98 additional property under Rule 32.2(e), a party may
99 file an appeal regarding that property under Federal |
100 : Rule of Appellate Procedure 4(b). The time for that
101 appeal runs from the date when the order granting or
102 denying the amendment becomes final.
103 (#S) Jury Determination.
104 (A) Retaining the Jury. Bponmaparty’srequestimacase
105 m-whteh—ajury returns—a—verdict-of gutlty;-thejury
106 must In any case tried before a jury, if the indictment
107 or information states that the government is seeking

108 forfeiture, the court must determine before the jury



109

110

111

112

113

114

115

116

117

118

119

- 120

121

122

123

FEDERAL RULES OF CRIMINAL PROCEDURE
begins deliberating whether either party requests that
the jury be retained to determine the forfeitability of

specific property if it returns a guilty verdict.

(B) Special Verdict Form. If a party timely requests to

have the jury determine forfeiture, the government
must submit a proposed Special Verdict Form listing

each property subject to forfeiture and asking the jury

to determine whether the government has established
the requisite nexus between the property and the
offense committed by the defendant.

(6) Notice of the Order of Forfeiture.

(A) Publishing and Sending Notice. If the court orders
the forfeiture of specific property, the government
must publish notice of the order and send notice to

any person who reasonably appears to be a potential
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claimant with standing to contest the forfeiture in the

ancillary proceeding.

Content of the Notice. The notice must describe the

forfeited property, state the times under the

applicable statute when a petition contesting the

forfeiture must be filed, and state the name and

contact information for the government attorney to be

served with the petition.

Means of Publication. Publication must take place as

described in Supplemental Rule G(4)(a)(iii) of the

Federal Rules of Civil Procedure, and may be by any

means described in Supplemental Rule G(4)(a)(iv).

Publication is unnecessary if any exception in

Supplemental Rule G(4)(a)(I) applies.
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(D) Means of Sending the Notice. The notice may be sent
in accordance with Supplemental Rules G(4)(b)(iii)-

(v) of the Federal Rules of Civil Procedure.

(7) Interlocutory Sale. At any time before entry of a final

order of forfeiture, the court, in accordance with

Supplemental Rule G(7) of the Federal Rules of Civil

Procedure, may order the interlocutory sale of property

alleged to be forfeitable.

® %k sk ok ok

Committee Note

Subdivision (a). The amendment responds to some uncertainty
regarding the form of the required notice that the government will
seek forfeiture as part of the sentence, making it clear that the notice
should not be designated as a separate count in an indictment or
information. The amendment also makes it clear that the indictment
or information need only provide general notice that the government
is seeking forfeiture, without identifying the specific property being
sought. This is consistent with the 2000 Committee Note, as well as
many lower court decisions.
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Although forfeitures are not charged as counts, the ECF system
should note that forfeiture has been alleged so as to assist the parties
and the court in tracking the subsequent status of forfeiture
allegations.

The court may direct the government to file a bill of particulars to
inform the defendant of the identity of the property that the
government is seeking to forfeit or the amount of any money
judgment sought [if necessary] to enable the defendant to prepare a
defense [or to avoid unfair surprise]. See, e.g., United States v.
Moffitt, Zwerdling, & Kemler, P.C., 83 F.3d 660, 665 (4th Cir. 1996)
(holding that the government need not list each asset subject to
forfeiture in the indictment because notice can be provided in a bill
of particulars); United States v. Vasquez-Ruiz, 136 F. Supp.2d 941,

944 (N.D. I1l. 2001) (directing the government to identify in a bill of ‘

particulars, at least 30 days before trial, the specific items of property,
including substitute assets, that it claims are subject to forfeiture);
United States v. Best, 657 F. Supp. 1179, 1182 (N.D. Ill. 1987)
(directing the government to provide a bill of particulars apprising the
defendants as to the time periods during which they obtained the
specified classes of property through their alleged racketeering
activity and the interest in each of these properties that was allegedly
obtained unlawfully). See also United States v. Columbo, 2006 WL
2012511 * 5 & n.13 (S.D. N.Y. 2006) (denying motion for bill of
particulars and noting that government proposed sending letter
detailing basis for forfeiture allegations).

Subdivision (b)(1). Rule 32.2(b)(1) sets forth the procedure for
determining if property is subject to forfeiture. Subparagraph (A) is
carried forward from the current Rule without change.
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Subparagraph (B) clarifies that the parties may submit additional
evidence relating to the forfeiture in the forfeiture phase of the trial,
which may be necessary even if the forfeiture is not contested.
Subsection (B) makes it clear that in determining what evidence or
information should be accepted, the court should consider relevance
and reliability. Finally, subsection (B) requires the court to hold a
hearing when forfeiture is contested. The Committee foresees that in
some instances live testimony will be needed to determine the
reliability of proffered information. [Cf. Rule 32.1(b)(1)(B)(iii)
(providing the defendant in a proceeding for revocation of probation
or supervised release with the opportunity, upon request, to question
any adverse witness unless the judge determines this is not in the
interest of justice).]

Subdivision (b)(2)(A). Current Rule 32.2(b) provides the
procedure for issuing a preliminary order of forfeiture once the court
finds that the government has established the nexus between the
property and the offense (or the amount of the money judgment). The
amendment makes clear that the preliminary order may include
substitute assets if the government has met the statutory criteria.

Subdivision (b)(2)(B). This new subparagraph focuses on the
timing of the preliminary forfeiture order, stating that the court should
issue the order “sufficiently in advance of sentencing to allow the
parties to suggest revisions or modifications before the order becomes
final.” Many courts have delayed entry of the preliminary order until
the time of sentencing. This is undesirable because the parties have
no opportunity to advise the court of omissions or errors in the order
before it becomes final as to the defendant (which occurs upon oral
announcement of the sentence and the entry of the criminal
judgment). Once the sentence has been announced, the rules give the
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sentencing court only very limited authority to correct errors or
omissions in the preliminary forfeiture order. Pursuant to Rule 35(a),
the district court may correct a sentence, including an incorporated
order of forfeiture, within seven days after oral announcement of the
sentence. During the seven day period, corrections are limited to
those necessary to correct “arithmetical, technical, or other clear
error.” See United States v. King, 368 F. Supp. 2d 509, 512-13 (D.
S.C. 2005). Corrections of clerical errors may also be made pursuant
to Rule 36. If the order contains errors or omissions that do not fall
within Rules 35(a) or 36, and the court delays entry of the preliminary
forfeiture order until the time of sentencing, the parties may be left
with no alternative to an appeal, which is a waste of judicial
resources. The amendment requires the court to enter the preliminary
order in advance of sentencing to permit time for corrections, unless
‘it is not practical to do so in an individual case.

Subdivision (b)(2)(C). The amendment explains how the court
is to reconcile the requirement that it make the order of forfeiture part
of the sentence with the fact that in some cases the government will
not have completed its post-conviction investigation to locate the
forfeitable property by the time of sentencing. In that case the court
is authorized to issue an order of forfeiture describing the property in
“general” terms, which order may be amended pursuant to Rule
32.2(e)(1) when additional specific property is identified.

The authority to issue a general forfeiture order should be used
only in unusual circumstances and not as a matter of course. For
cases in which a general order was properly employed, see United
States v. BCCI Holdings (Luxembourg), 69 F. Supp. 2d 36 (D.D.C.
1999) (ordering forfeiture of all of a large, complex corporation’s
assets in the United States, permitting the government to continue
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discovery necessary to identify those assets); United States v.
Saccoccia, 898 F. Supp. 53 (D.R.I. 1995) (ordering forfeiture of up
to a specified amount of laundered drug proceeds so that the
government could continue investigation which led to the discovery
and forfeiture of gold bars buried by the defendant in his mother’s
back yard).

Subdivisions (b)(3) and (4). The amendment moves the
language explaining when the order of forfeiture becomes final as to
the defendant to new subparagraph (b)(4)(A), where it is coupled with
new language explaining that the order is not final as to third parties
until the completion of the ancillary proceedings provided for in Rule
32.2(c).

New subparagraphs (B) and (C) are intended to clarify what the
district court is required to do at sentencing, and to respond to
conflicting decisions in the courts regarding the application of Rule
36 to correct clerical errors. The new subparagraphs add considerable
detail regarding the oral announcement of the forfeiture at sentencing,
the reference to the order of forfeiture in the judgment and
commitment order, the availability of Rule 36 to correct the failure to
include the order of forfeiture in the judgment and commitment order,
and the time to appeal.

Subparagraph (b)(5)(A). The amendment clarifies the
procedure for requesting a jury determination of forfeiture. The goal
is to avoid an inadvertent waiver of the right to a jury determination,
while also providing timely notice to the court and to the jurors
themselves if they will be asked to make the forfeiture determination.
The amendment requires that the court determine whether either party
requests a jury determination of forfeiture in cases where the
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government has given notice that it is seeking forfeiture and a jury
has been empaneled to determine guilt or innocence. The rule
requires the court to make this determination before the jury retires.
Jurors who know that they may face an additional task after they
return their verdict will be more accepting of the additional
responsibility in the forfeiture proceeding, and the court will be better
able to plan as well.

Although the rule permits a party to make this request just before
the jury retires, it is desirable, when possible, to make the request
earlier, at the time when the jury is empaneled. This allows the court
to plan, and also allows the court to tell potential jurors what to
expect in terms of their service.

Subparagraph (b)(5)(B) explains that “the government must
submit a proposed Special Verdict Form listing each property subject
to forfeiture.” Use of such a form is desirable, and the government
is in the best position to draft the form.

Subdivisions (b)(6) and (7). These provisions are based upon
the civil forfeiture provisions in Supplemental Rule G of the Federal
Rules of Civil Procedure, which are also incorporated by cross
reference. The amendment governs such mechanical and technical
issues as the manner of publishing notice of forfeiture to third parties
and the interlocutory sale of property, bringing practice under the
Criminal Rules into conformity with the Civil Rules.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The proposed amendment to Rule 32.2 was modified to use the
term “property” throughout. As published, the proposed amendment
used the terms property and asset(s) interchangeably. No difference
in meaning was intended, and in order to avoid confusion, a single
term was used consistently throughout. Other small stylistic changes
(such as the insertion of “the” in subpart titles) were also made to
conform to the style conventions.

Additionally, two changes were made to the Committee Note: a
reference to the use of the ECF system to aid the court and parties in
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tracking the status of forfeiture allegations, and an additional
illustrative case.

SUMMARY OF PUBLIC COMMENTS
One comment was received concerning the proposed amendment
to Rule 32.2.

Judge Lawrence Piersol expressed concern about the
requirement under Rule 32.2(b)(2)(B) that the court “enter a
preliminary forfeiture order sufficiently in advance of sentencing to
permit the parties to suggest modifications,” because the presentence
report may not contain all of the necessary information, and the court
may need to take evidence at the time of sentencing. He suggested
that this requirement might delay sentencing.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Nancy J. King, Special Reporter
RE: Rule 41
DATE: April 2, 2008

This memorandum reports the recommendations of the ESI (electronically stored
information) subcommittee. Judge Battaglia chairs the subcommittee, which also includes
Justice Edmunds, Leo Cunningham, and the Department of Justice representative.

The proposed amendments to Rule 41 concerning searches for electronically stored
information were published for public comment in 2007. One public comment was received,
which subcommittee discussed in March 2008. The Jordan Center for Criminal Justice and Penal
Reform opposed the amendment, objecting that by authorizing the seizure of electronic storage

media rather than particular stored information, the Rule as amended disregarded the particularity -

requirement of the Fourth Amendment, and would allow the seizure of electronic information
despite a lack of probable cause as to that information. Second, the Center objected to the
absence of controls preventing the government from using copied information for “general
intelligence or other unauthorized or illicit purposes.” Finally, the Center argued that the rule
should include a set time period within which the government must return seized materials.

The subcommittee agreed to recommend a small change to the text of the proposed
amendment, as well as three changes to the proposed Committee Note. The words “copying or”
were added to the last line of Rule 41(e)(2)(B) to clarify that copying as well as review may take
place off-site. The Committee Note was amended to reflect the change to the text and to clarify
that the amended Rule does not speak to constitutional questions concerning warrants for
electronic information. Issues of particularity and search protocol under the Fourth Amendment
are presently working their way through the courts. Compare United States v. Carey, 172 F.3d
1268 (10th Cir. 1999) (finding warrant authorizing search for “documentary evidence pertaining
to the sale and distribution of controlled substances” to prohibit opening of files with a .jpg
suffix) and United States v. Fleet Management, Ltd., 521 F.Supp.2d 436 (E.D. Pa. 2007)
(warrant invalid when it “did not even attempt to differentiate between data that there was
probable cause to seize and data that was completely unrelated to any relevant criminal activity”);
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with United States v. Comprehensive Drug Testing. Inc., 513 F.3d 1085 (9th Cir. 2008) (the
government had no reason to confine its search to key words; “computer files are easy to
disguise or rename, and were we to limit the warrant to such a specific search protocol, much
evidence could escape discovery simply because of [the defendants'] labeling of the files™);
United States v. Brooks, 427 F.3d 1246 (10th Cir. 2005) (rejecting requirement that warrant
describe specific search methodology). The version of the amendment reproduced below includes
these recommended changes. .

Also included in the version below are style changes to the text of Rule 41(e)(2)(B),
specifically the omission of the terms “storage” and “electronically stored” where they appeared
redundant.

The subcommittee agreed these very minor changes do not warrant re-circulation of the
proposed amendment for public comment.

This item is on the agenda for the April meeting.
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Rule 41. Search and Seizure

I EEEE:

(e) Issuing the Warrant.
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(2) Contents of the Warrant.

BO)

% % % ok %

Warrant to Search for Electronically Stored Information.

A warrant may authorize the seizure of electronic storage

media or the seizure or copying of electronically stored

information. Unless otherwise specified, the warrant

authorizes later review of the media or information

consistent with the warrant. The time for the executing the

warrant in Rule 41(e) and (f) refers to the seizing or on-site

copying of the media or information, and not to any later

off-site copying or review.

Warrant for a Tracking Device. A tracking-device warrant
must identify the person or property tb be tracked,
designate the magistrate judge to whom it must be
returned, and specify a reasonable length of time that the
device may be used. The time must not exceed 45 days
from the date the warrant was issued. The court may, for
good cause, grant one or more extensions for a reasonable

period not to exceed 45 days each. The warrant must
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23 command the officer to:
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25 (f) Executing and Returning the.Warrant.

26 (1) Warrant to Search for and Seize a Person or Property.
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28 (B)Inventory. An officer present during the execution of the

29 warrant must prepare and verify an inventory of any property
30 seized. The officer must do so in the presence of another officer
31 and the person from whom, or from whose premises, the

32 property was taken. If either one is not present, the officer must
33 prepare and verify the inventory in the presence of at least one
34 | other credible person. In a case involving the seizure of

35 electronic storage media or the seizure or copying of

36 electronically stored information, the inventory may be limited
37 to a description of the Dhﬂfsical storage media that was seized or
38 copied. The officer may maintain a copy of the electronically
39 stored information that was seized or copied.
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Committee Note

Subdivision (e)(2). Computers and other electronic storage media commonly contain such
large amounts of information that it is often impractical for law enforcement to review all of the
information during execution of the warrant at the search location. This rule acknowledges the need
for a two-step process: officers may seize or copy the entire storage medium and review it later to
determine what electronically stored information falls within the scope of the warrant.
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The term “electronically stored information™ is drawn from Rule 34(a) of the Federal Rules
of Civil Procedure, which states that it includes “writings, drawings, graphs, charts, photographs,
sound recordings, images, and other data or data compilations stored in any medium from which
information can be obtained.” The 2006 Advisory Committee Note to Rule 34(a) explains that the
description is intended to cover all current types of computer-based information and to encompass
future changes and developments. This same broad and flexible description is intended under Rule
41.

In addition to addressing the “two step process” inherent in searches for electronically stored
information, the Rule limits the 10 [14]' day execution period to the actual execution of the warrant
and the on-site activity. While consideration was given to a presumptive national or uniform time
period within which any subsequent offsite copying or review of the media or electronically stored
information would take place, the practical reality is that there is no basis for a “one size fits all”
presumptive period. A substantial amount of time can be involved in the forensic imaging and
review of information. This is due to the sheer size of the storage capacity of media, difficulties
created by encryption and booby traps, and the workload of the computer labs.. The rule does not
prevent a judge from imposing a deadline for the return of the storage media or access to the
electronically stored information at the time the warrant is issued. However, to arbitrarily set a
presumptive time period for the return could result in frequent petitions to the Court for additional
time.

It was not the intent of the amendment to leave the property owner without an expectation
of the timing for return of the property, excluding contraband or instrumentalities of crime, or a
remedy. Current Rule 41(g) already provides a process for the “person aggrieved” to seek an order
from the Court for a return of the property, including storage media or electronically stored
information, under reasonable circumstances.

Where the “person aggrieved” requires earlier access to the storage media or the
electronically stored information than anticipated by law enforcement or ordered by the Court, the
Court on a case by case basis can fashion an appropriate remedy taking into account the time needed
to image and search the data, and any prejudice to the aggrieved party.

The amended rule does not address the specificity of description that the Fourth Amendment

may require in a warrant for electronically stored information, leaving this and the application of

other constitutional standards to ongoing case law development.

Subdivision (f)(1). Current Rule 41(f)(1) does not address the question of whether the
inventory should include a description of the electronically stored information contained in the media
seized. Where it is impractical to record a description of the electronically stored information at the
scene, the inventory may list the physical storage media seized. Recording a description of the
electronically stored information at the scene is likely to be the exception, and not the rule, given the

'The ten day period under Rule 41(e) may change to 14 days under the
current proposals associated with the time computation amendments to
Rule 45.
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large amounts of information contained on electronic storage media, and the impracticality for law
enforcement to image and review all of the information during the execution of the warrant. This is
consistent with practice in the “paper world.” In circumstances where filing cabinets of documents
are seized, routine practice is to list the storage devices, i.e. the cabinets, on the inventory, as
opposed to making a document by document list of the contents.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The words “copying or” were added to the last line of Rule 41(e)(2)(B) to clarify that copying
as well as review may take place off-site.

The Committee Note was amended to reflect the change to the text and to clarify that the
amended Rule does not speak to constitutional questions concerning warrants for electronic
information. Issues of particularity and search protocol are presently working their way through the
courts. Compare United States v. Carey, 172 F.3d 1268 (10th Cir. 1999) (finding warrant authorizing
search for “documentary evidence pertaining to the sale and distribution of controlled substances”
to prohibit opening of files with a .jpg suffix) and United States v. Fleet Management, Ltd., 521
F.Supp.2d 436 (E.D. Pa. 2007) (warrant invalid when it “did not even attempt to differentiate
between data that there was probable cause to seize and data that was completely unrelated to any
relevant criminal activity”); with United States v. Comprehensive Drug Testing, Inc., 513 F.3d 1085
(9th Cir. 2008) (the government had no reason to confine its search to key words; “computer files
are easy to disguise or rename, and were we to limit the warrant to such a specific search protocol,
much evidence could escape discovery simply because of [the defendants'] labeling of the files”);
United States v. Brooks, 427 F.3d 1246 (10th Cir. 2005) (rejecting requirement that warrant describe
specific search. methodology).

SUMMARY OF PUBLIC COMMENTS

One comment was received from the Jordan Center for Criminal Justice and Penal Reform.
The Center opposed the amendment, objecting that in authorizing the seizure of electronic storage
media rather than particular stored information, it disregarded the particularity requirement of the
Fourth Amendment, and would allow the seizure of electronic information despite a lack of probable
cause as to that information. Second, the Center objected to the absence of controls preventing the
government from using copied information for “general intelligence or other unauthorized or illicit
purposes.” Finally, the Center argued that the rule should include a set time period within which the
government must return seized materials.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, Reporter
RE: Time Computation Rules
DATE: March 31, 2008

The rules published for notice and public comment included a proposed amendment to Rule 45,
as well as related amendments to the time periods stated in 5.1, 7, 12.1, 12.3, 29, 33, 34, 35, 41, 45,
47, 58, 59, and Rule 8 of the Rules Governing § 2254 Cases, and Rule 8 of the Rules Governing §
2255 Cases. These proposed amendments are part of the comprehensive project to reform time
computation under all of the procedural rules.

No comments were received that were directed exclusively to the proposed criminal rule
amendments. There were many comments concerning the general approach to time computation
taken in Rule 45 and the parallel amendments proposed by the Civil, Bankruptcy, and Appellate
Rules Committees. These comments are discussed in a memorandum prepared by Judge Marilyn
Huff and Professor Catherine Struve. Their comments apply to Rule 45, as well as the parallel
amendments to the other rules. After consideration of the comments, the Time Computation
Committee recommended that the proposed time computation rules, including Rule 45, be approved
as published.

The memorandum prepared by Judge Huff and Professor Struve and the proposed amendment

to Rule 45 and the related timing rules are attached. A separate memorandum discusses a closely
related matter, the identification of statutes that would need amendment if the rules are adopted.

This item is on the agenda for the April meeting in Washington.
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MEMORANDUM

DATE: March 13,2008
TO: Judge Lee H. Rosenthal
Standing Committee on Rules of Practice and Procedure

Reporters and Advisory Committee Chairs

CC: John K. Rabiej

FROM: Judge Marilyn L. Huff
Catherine T. Struve
RE: Time-Computation Project

We write on behalf of the Time-Computation Subcommittee to summarize the Subcommittee’s
reactions to the comments submitted concerning the proposed time-computation amendments.

Part I of this memo summarizes the Time-Computation Subcommittee’s recommendations and
requests. Part Il summarizes developments in the Project since the Standing Committee’s June 2007
meeting. Part III provides more detail concerning the Subcommittee’s views on each outstanding
issue.! Part IV lists and summarizes the comments submitted on the time-computation project.” Part
IV includes not only the issues highlighted in Part III, but also a number of comments that seem
more properly directed to a particular Advisory Committee than to this Subcommittee.

I. Summary of recommendations

The Subcommittee makes the following recommendations, the reasons for which are discussed
in Part III of this memo. As explained in Part III, the Subcommittee also discussed at length two

! Part III omits discussion of comments that seem more appropriate for consideration by one or more of the
Advisory Committees outside the context of the time-computation project than for consideration at this time by the
Subcommittee. (Such comments concern, inter alia, proposals to change the “three-day rule”; proposals to eliminate
backward-counted deadlines; and criticisms of particular deadlines or proposed changes to deadlines within a given
set of Rules.) Part Il is organized thematically.

2 In the interest of brevity, Part IV does not list comments directed solely to the bankruptcy appeal deadlines
contained in Bankruptcy Rule 8002, because such comments are numerous and are more properly addressed by the
Bankruptcy Rules Committee than by the Time-Computation Subcommittee.
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possible changes to the proposed text and note of the time-computation rules.” Because each of
those possible changes ultimately failed to gain the support of a majority of Subcommittee members,
the Subcommittee recommends no change in the language of the proposals as published.

Approval and timing of project. The Subcommittee recommends that the Advisory
Committees move forward to finalize the proposed time-computation rules. As discussed in Part
IIL.B, questions have been raised about the timing of the project, and it may be the case that in the
future the Standing Committee should consider the possibility of delaying the project’s progress or
the effective date of the proposed amendments. But for the moment, the Subcommittee recommends
proceeding on the assumption that the project will continue on track to take effect December 1, 2009.

Compilation of list of statutory deadlines for amendment. The Subcommittee asks each
Advisory Committee to compile — and approve at its spring meeting — a list of the statutory time
periods that fall within its area of expertise and that should be lengthened in order to offset the shift
in time-computation approach.® The project’s timing will depend in part on how soon the Advisory
Committees are able to compile those lists. In particular, there is a pressing need to obtain the list
of provisions affecting criminal practice, in order to seek input from affected groups.

II. Recent developnients in the time-computation project

As you know, the Time-Computation Subcommittee is tasked with examining the
time-computation provisions found in the Appellate, Bankruptcy, Civil, and Criminal Rules, with
a view to simplifying those provisions and eliminating inconsistencies among them. The
Subcommittee, in consultation with the Advisory Committees and the Standing Committee, drafted
a proposed template for an amended time-computation rule. The template’s principal simplifying

3 Those two possible changes can be summed up as follows:

Note to subdivision (a). The Subcommittee discussed whether to recommend adding the following
sentences to the first paragraph of the Note to subdivision (a) of the time-computation rules:

Thus, for example, a local rule should not set a time period in “business days,” because subdivision
(a) directs that one “count every day, including intermediate Saturdays, Sundays, and legal
holidays.” A local rule providing that “[r]eply papers shall be filed and served at least three
business days before the return date” should be amended. Until then, it should be applied, under
subdivision (a), as though it refers to “three days” instead of “three business days.”

New language for subdivision (a)(6). The Subcommittee discussed whether to recommend splitting
subdivision (a)(6)(B) into two provisions as follows:

(B) any other day declared a holiday by the President or Congress; and

(C) for periods that are measured after an event, any other day declared a holiday by the state [etc.]
4 Some participants in the Subcommittee’s conference calls are of the view that the goal should be to make a short
list of those statutory time periods which are most in need of such amendment. But one Subcommittee member has

suggested that the goal should be to amend all affected statutory deadlines (unless they are controversial and
therefore might derail or delay the entire project).
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innovation is its adoption of a “days-are-days” approach to computing all periods of time, including
short time periods.

Versions of the template rule were published for comment as proposed amendments to Appellate
Rule 26(a), Bankruptcy Rule 9006(a), Civil Rule 6(a), and Criminal Rule 45(a). Also published for
comment were proposed amendments to numerous deadlines set by the Appellate, Bankruptcy, Civil
and Criminal Rules; the goal of those amendments is to offset the effect of the change in time-
counting approach by lengthening most short rule-based deadlines.

In publishing the time-computation proposals for comment, we drew the attention of the bench
and bar to three issues in particular. First, we solicited input on the proposed time-computation
rules. Second, we noted that the shift to a days-are-days approach will be almost entirely offset —
as to rule-based periods — by amendments that lengthen most short rule-based deadlines. Third, we
- pointed out that the new time-computation rules will govern a number of statutory deadlines that do
not themselves provide a method for computing time, and we solicited input concerning key statutory

deadlines that the Standing Committee should recommend that Congress lengthen in order to offset
the change in time-computation approach.

We received a total of some 22 comments that are relevant to the time-computation project as
a whole. Those comments are summarized in Part IV of this memo. The public comment period
closed February 15, 2008. The Time-Computation Subcommittee held two conference calls in
February 2008 to discuss the comments. As to a few issues (such as those discussed in Part III.C.1)
the Subcommittee continued its deliberations by email.
III.  Discussion of Subcommittee recommendations

This Part discusses issues raised by the comments on the time-computation project, and
summarizes the Subcommittee’s reactions to those issues.

A. Overall advisability of project

The following commentators commented favorably on the time-computation project overall:

O Chief Judge Frank H. Easterbrook.

O Walter W. Bussart.

O Jack E. Horsley.

O Public Citizen Litigation Group.

O The State Bar of California’s Committee on Appellate Courts.

The following commentators commented unfavorably.
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O The Committee on Civil Litigation of the U.S. District Court for the Eastern District of New
York (“EDNY Committee”).

0 The Committee on Bankruptcy and Corporate Reorganization of the Association of the Bar
of the City of New York (“ABCNY Bankruptcy Committee”).

- The Committee focuses its opposition on the time-computation proposal for Bankruptcy
Rule 9006. With respect to the time-computation proposals for the other sets of Rules,
the Committee cites with approval the comments of the EDNY Committee. :

O Professor Alan N. Resnick opposes adoption of a days-are-days time-computation approach
in Bankruptcy Rule 9006.

O Richard Levin writes on behalf of the National Bankruptcy Conference (“NBC”), which
“strongly endorses and supports” the comments submitted by Professor Alan Resnick.’

Commentators who oppose the project predict that the proposed change in time-computation
approach will cause disruption, given the great number of affected deadlines that are contained in
statutes, local rules, and standard forms. They believe that the current time-counting system works
well.® They note that as to short time periods set by the Rules, the proposed amendments mitigate
the effect of no longer skipping weekends, but do not offset the fact that under the new approach
holidays will no longer be skipped either.

Subcommittee members reviewed with care the arguments leveled against the time-computation
proposals. Members observed, however, that these were the same objections that had been made —
and rejected — during the Advisory Committees’ earlier consideration of the proposed template. The
Subcommittee’s consensus was that it makes sense to proceed with the project, subject to the

considerations discussed in Part III.B. below.

B. Statutory deadlines, local rules deadlines, and the timing of project’s implementation
Several commentators (1) urge strongly that statutory and local rules deadlines must be adjusted

in order to offset the shift to a days-are-days approach, and (2) also urge that the new
time-computation rules' effective date must be delayed until those tasks are accomplished.”

5 The NBC also warns that the proposed changes to various bankruptcy-relevant time periods could result in
unintended consequences; it thus suggests “that the Advisory Committee delay incorporation of the 7, 14, 21, and 28
day time period changes into the Bankruptcy Rules until the impact of those changes [is] studied further ....”

¢ To the extent that some litigants have difficulty computing time under the current approach, the EDNY Committee
suggests that one could build into the electronic case filing software a program that could perform the necessary
computations.

7 Alexander J. Manners proffers several suggestions for guiding the local rules amendment process. He suggests
that the district courts be given “an implementation guide and timeline for district courts to follow in order to ensure
their local and judges’ rules are amended correctly and in time to coincide with the adoption of the new Federal
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1. Statutory and local rules deadlines

Craig S. Morford, Acting Deputy Attorney General, writes on behalf of the Department of Justice
to express support for the goals of the time-computation project, but also to express strong concerns
“about the interplay of the proposed amendment with both existing statutory periods and local rules.”
The DOJ argues that “changes should be addressed in relevant statutory and local rule provisions
before