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it is no secret that the language in unpublished dispositions is not given

the careful attention by the judges that the wording of published opinions

receive, particularly with respect to possible use or misuse in fiature

litigation. Yet permitting its ciation, suggests that all of the judges

joining in the decision agree, not just on the result, but on the language.

Given the large volume of cases wbich federal appellate judges must

decide every year, it is simply not possible for them to closely scrutinize

the language of each decision in which they join-

Moreover, a change in the rules to allow free citation of unpublished

dispositions will increase the workload for lawyers and for judges - and

not just the judges of the affected appellate courts - who will as a

practical matter have to sift through and analyze large amounts of
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additional materials, most of which will be useless (which is why they

were designated not for publication). The result will be increased court

backlog and increased litigation costs.

Furthar, we are concerned that the proposed rule change will force the

Ninth Circuit to move to single word dispositions - "Affirmed" or

"Reversed" - as some circuits have done. An unexplained disposition

does not give the losing party the feeling that the court has heard and

considered his or her position. We think it is important that the appellate

courts explain to the parties the basis for their decisions, and are

concerned that the proposed rul e change will inhibit the courts' ability to

do that

Finally, to the extent there is any valuc to be gleaned from unpublished

dispositions, pinitting the citation of unpublished dispositions creates

an unlevel playing fieldc Poor litigants do not necessarily have equal

access to those materials, and may be disadvantaged relative to litigants
who have ready access.

We thank you for the opportunity to cominent,

Sharon L. O'Grady
President,
Northern District of California Chapter,
federal Bar Association

cc: United States Court of Appeals for the Ninth Circuit
Jack D. Loclaidge, Executive Director, Federal Bar Association


