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Ross E. Davies
 Assistant Professor of Law

February 12, 2004

Peter G. McCabe, Secretary - ‘ VIA FAX: (202) 502-1755
Committee on Rules of Practice and Procedure , \

. Administrative Office of the U.S. Courts
One Columbus Circle, N.E.
Washington, DC 20544

Subject: Comment on Proposed Federal Rule of Appellate Procedure 32.17

Dear Mr. McCabe:

I have attached a copy of an editorial (“Ununpublished”) that will appear in the Winter
2004 issue of the Green Bag, a law journal on which I serve as editor-in~chief.

The gist of the editorial is that while reasonable minds might differ on the important
issues of whether unpublished opinions are Jawful under the U.S. Constitution and
whether they serve the interests of justice, those same minds will not be fooled by a
committee that fails to address those weighty issues and instead attempts to justify Rule
32.1 on the basis of unsubstantiated claims that: (1) “restricting the citation of
‘unpublished’ opinions may spawn satellite litigation™ (the Committee cites no examples
of such litigation, despite the fact that restrictive rules have been around for a long time);
(2) “conflicting rules [between the tircuits] have created a hardship for practitioners”
(this time the Committee cites a couple of examples, but from state courts that would not
be covered by Rule 32.1); and (3) “game-playing should be reduced” (again, no
 examples).

The Committee should be ashamed of itself for pushing judges to be publicly and (for all

" practical purposes) precedentially accountable for the reasoning behind every decision,
while at the same time failing to live up to that standard itself. Rule 32.1 might be the
right rule, but not for the transparently empty reasons given by the Committee. If the .
Rule is to be adopted, it should only be on grounds that will support it.

thully,

{oss E. Davies
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UNUNPUBLISHED

rorosep Federal Rule of Appellate
Procedure 32 (“Citation of Judicial

Dispositions”) reads as followst

(a) Ciration Permitred. No prohibition or
restrierion may be imposed upon the eirarion
of judicial opinions, orders, judgments, or
other written disposirions that have been des-
ignated 15 "unpublished; "not for publication,’
“non-precedential, “not precedent;’ ot the like,
whless char prohibirion or restriction iz gener-
ally imposed upen the citation of 2/l judical
opinions, orders, Jjudgments, or other written
dizpositions.

(b) Copies Required. A parry who cites s judi-

cial opinion, order, judgmenr, or other writren
disposition thar is not available in a publidy
aceessible elecrronic darabsse musr fle and
serve 4 copy of char opinion, order, judgment,
or other writren disposition wirh the brief or
other paper in which it is cited,

The purpose of the proposed rule is to kill off
the practice in some federal appellate courts of
forbidding citation of unpublished opinions
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Ex Ante

except for their limited application o argu-
ments about claim predusion, issue preclu-
sion, law of the case, double jeopatdy, and che
like, There are large issues in play here ~ for
example, the constimutionality of a court’s
refusal to trear unpublished opinions as
bmdmg preoedent, the effect on the adminis-
trarion of justice of the rising wotkloads of the
federal courts, the pros and cons of variation
" in the rules of the federal jurisdictions ~ but
strangely, the official Commitree Nore
provided by the Advisory Commirtee on
Appellate Rules explicitly declines to address
these issues, other than to pooh-poch
arguments about judicial workloads, The
Commitrees arguments on the metits ~ the
reasons why 2 national mandate to permir
citations to unpublished opinions is neces-
sary — boil down to these:

1. “[Rlestricting the citation of ‘unpublished’
opinions may spawn satellite litigation over whether
a party’s citation of a particular unpublished’ opinion
was appropriate. This satellite litigation would serve
little purpose, otber than further to burden the
already overburdened courts of appesls” The
courts of appeals’ rules barring citation of
unpublished opinions have been around for
many years, and yet the Committee Nore does
not contain even a single citation to such a case
{published or unpublished). The Commitrees
back-of-the-hand tesponse to eoncerns abour
judicial workloads applies ar least as well to the
Committees own concern about the appar-
ently non-exiscent satellite litigarion: “the sky
has not fallen in those circuirs,”

2. “[Clonflicting rules [between the cm:uzt_s]
bave created a bardship for practitioners, especially
those who practice in wmore than one circuit”
Again, no examples to support the Commit-
tee’s concern — perhaps because there are no
such hardships, or pethaps because self-
respecting lawyers ate unwilling to admit thar
. they do not bother to study the rules of
jurisdictions in which they practice (which

vaty in many respects other than their
treatment of unpublished opinions) or that
they cannot read the all-caps warnings that
appear on every unpublished opinion from

every jurisdiction, spelling our the relevant.

rtle, The Commitrtee does cite one American

. Bar Association ethics opinion, bur the'only

hardships discussed in thar opinion were
imposed by state courts, where judges appear
to be more willing to sanction viclations of

rules limiting the vse of unpublished opin-

jons. ABA Comm. on Ethics and Profl
Responmbxhty, Formal Op. 94-386R {1995).
The only federal case cited by the
Committee, Hart v. Massanari, 266 Ezd 1155

(oth Cir. 2001), arose during the ferment
cavsed by Anastasoff v. United States, 223 Fad

* 808, vacated as moot on reb'g en bane, 235 Ead

1054 (8th Cie z000), and did nor result in
any hardship on anyone. In other wo:ds, the
only hardships identified by the Commitee
are beyond the reach of the proposed rule.
“[Glame-playing should be reduced, as
attorneys wha in the past might bave been tempted to
find a way to bint to a court that it has addressed an
issue in an ‘unpublished' opinion can now directly
bring that ‘unpublished’ opinion to the court’s
attention, and the court can do whatever it wishes
with that opinion.” Yer again, the Comumittee
provides no examples to supporr jes concern —
no cases, no briefs, no anecdotes. '
" The bortom line: the Committee Nore
presents no evidence thar the corrent stare of
affairs, in which different federal courts of
appeals have different rules about the citarion
of unpublished opinions, has hurt anyone.
Reasonable minds differ abour whether the
constitution does, or sound public policy
should, permit courts to limit the use and legal
fotce of unpublished opinions, Its too bad the
Advisary Committee has done next ro noth-
ing o address those differences. Most judges
give better reasons for their decisions - at least
in their published opinions.
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