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Preliminary Draft of Proposed Amendments to the Federal Rules of

Pursuant to your request for comment in letter dated August 31, 2008,

to members of the American College of Trial Lawyers. I wanted to express my
belief that the changes to Rule 26 regarding work product protection to limit
discovery of drafts of expert disclosure and communications between a lawyer
and his expert are wrong headed. Specifically, an expert holds the distinction of
being one of the few people in a court room who can express his or her opinion.
However, if that opinion has been created by a lawyer or with the help of a
lawyer, a jury needs to be aware of that fact. I have had instances where
experts have written letters or emails to counsel that hired them explaining
that they did not feel the case was worthwhile and later taking the case. In
other cases, drafts were changed and marked up by Plaintiff's counsel.
Obviously, a jury needs to know that the individual who is actually drafting
and creating the experts “opinion” is, in fact, the attorney who hired that
expert.

Today, so many experts are “for hire.” Many will say almost anything
depending on how much they are paid. To further protect these individuals
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from the light of cross-examination is a travesty. The entire background on the
expert and his communications with the attorney who hired him should be
brought into the open before a jury. This way the jury can evaluate the expert’s
credibility, honesty and integrity. Further, the jury will have the opportunity to
determine whether the expert is, in fact, “for hire” or actually giving expert
opinions.

I strongly oppose these changes.

Williamm M. Griftin 111
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