8787 Baypine Road
Jacksonville, FL 32256
January 26, 2009 08-CV-134

VIA E-MAIL (Rules Comments(zao uscourts.gov)

Peter G. McCabe, Secretary

Commuttee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, DC 20544

Re' Proposed Amendments to Federal Rule of Civil Procedure 56
Dear Mr. McCabe:

[ respectfully submit the following comments on the amendments to Federal Rule
of Civil Procedure 56 recently proposed by the Advisory Committee on Federal Rules of
C1vil Procedure. Though I generally agree with the amendments as proposed, I do have

the following concerns, some of which are substantial.'

1. (Obligation to grant a proper motion

My most significant concern relates to the continued (though still recent) choice
of the term “should” to describe a district court’s obligation with respect to the granting
of a proper motion for summary judgment. See, e g., Rule 56(a) (“The court should grant
summary judgment if there is no genuine dispute as to any material fact and a party is
entitled to judgment as a matter of law.”) (emphasis supplied). For the reasons set forth
in my article, “Should Summary Judgment Be Granted?,” 58 Am. U. L. Rev. 85 (2008)
{copy attached), “should” should be changed to “must.”

For simular reasons, “must” also should be used to describe the court’s obligation to
provide reasons in support of its decision, see Rule 56(a) (““The court should state on the
record the reasons for granting or denying the motion.”) (emphasis supplied)), and to grant
partial summary judgment, see Rule 56(g) (“If the court does not grant all of the relief
requested by the motion, it may enter an order stating any material fact . . . that 1s not
genunely in dispute and treating the fact as established in the case.”) (emphasis supphed)).
Though a court’s reasons for granting or denying a motion for summary judgment need not
be lengthy, the obligation to state such reasons, 1f desired, should apply with respect to all
such decisions. There are simply insufficient reasons for imposing this obligation as to
some decisions, but not all. Similarly, if the rule provides for the possibility of partial
summary judgment, the court should be obhgated to grant partial summary judgment
whenever appropriate. There are, again, insufficient contervaling rcasons for denying such
relief in that situation.

' The references to Rule 56 mcluded n this letter are to the proposed amended version of that rule
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2 Contrary local rule and case-specific procedures

Rule 56(b) begins: “These times apply unless a different time is set by local rule or
the court orders otherwise in the case . . . .” The reference to “local rules” should be deleted.
The times provided in Rule 56(b) should be adequate in most situations, and exceptional
situations may be dealt with by court order. The reasons for having a uniform, national
standard outweigh any local interests in this regard.

Moreover, even if a contrary procedure might be appropriate in some particular
action, does not authority for such an order exist pursuant to Rule 16, if not elsewhere? And
if so, is language along these lines (and this includes similar language found in Rule
56(c)(1)) necessary? The most obvious downside to incluston is the express mvitation to
deviate from the procedure provided.

In sum, the preambles to Rule 56(b) and (c) should be deleted.

3, Purported obligation to respond

Rule 56(b)(2), which provides that “a party opposing [a motion for summary
judgment] must file a response” (emphasis supphed), seems to suggest that the obligation to
file a response is mandatory. But this 1s not true (understanding that the consequences for
farling to properly respond can be severe; see Rule 56(e)). Rule 56(b)(2) therefore should be
reworded along the lines of Rule 56(b)(3). The same applies to Rule 56(c)(2)(B), (C).

4. Nature of factual materials cited

Rule 56(c)(5) provides: “A response or reply to a statement of fact may state that
the material cited to support or dispute the fact is not admissible in evidence.” Rule 56(c)(6)
further provides that supporting affidavits and declarations “must . . . set out facts that would
be admissible in evidence.” Perhaps 1t 1s implicit from these provisions that a district court
must not consider inadmissible materials (assuming a proper objection thereto) in deciding a
motion for summary judgment, even if such materials are physically “in the record.” But
the rule never expressly says that, and there is no mention of admissibility in Rule
56(c)4XA)1). There also appears to be some academic debate on this point, at least with
respect to current Rule 56. See Bradley Scott Shannon, “Responding to Summary
Judgment,” 91 Margq. L. Rev. 815 (2008) (copy attached). In order to avoid any ambiguity,
Rule 56 should expressly so provide.
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5. Issues re Rule 56(d)

Regarding Rule 56(d), there seems to be no good reason history aside) for limiting
the means for making the showing specified to affidavits or declarations. Specifically, it
seems that the nonmovant also should be able to show that it cannot present facts essential to
justify its opposition by sworn testimony in open court, such as might be taken during a
hearing on a motion for sumimary judgment. Parties invoking this subdivision often are least
able to comply with its terms, and though this fact alone should not obligate a district court
to conduct live hearings and grant all requests for oral argument, 1f the opportunity to appear
in person is afforded, attempts to comply with Rule 56(d) should not be so limited.

On the other hand, even if the nonmovant 1s able to make the requisite showing, the
court’s consideration of the summary judgment motion should only be deferred; the motion
should never be denied on this basis. The reference to denial in Rule 56(d)(1) accordingly
should be deleted. The ability to impose a lengthy deferral should assuage any concerns
along these lines, understanding that any extension of time should be only so long as is
reasonably necessary and that there should eventually be a day of reckoning.

Rule 56(d)(3) (as well as Rule 56(e)(4)) also should be deleted as unnecessary. Like
the affidavit requirement discussed above, the reasoning behind this provision fails to
exceed its pedigree.

In any event, a conjunction other than “or” should be used in connection with these
paragraphs, for presumably a court in this situation could (and typically would) defer

consideration on the motion and allow the nonmovant additional time to respond.

6. Sua sponte summary judgment

A district court should not be permttted to grant summary judgment sua sponte.
Though the benefits in terms of the court’s docket are easy to identify, the potential for
damage to the adversary system and to the impartiality of the judiciary, while less tangible,
15 considerable. A sua sponte motion for summary judgment also can put an unwilling
movant in the awkward position of having to support a motion that, for strategic, economic,
or other reasons it has decided not to make. Conversely, if summary judgment mottons may
be made sua sponte, why not other motions? In other words, perhaps this a topic better
suited to a more global treatment. I[n any event, Rule 56(f)(1) and (3) should be deleted. Tt
is enough that a court be permutted to suggest that a party consider a motion for summary
judgment, and leave 1t at that. As for Rule 56(f)(2), though deciding a motion on other
grounds raises shghtly different issues, much of the same reasoming would apply to that
provision as well, and a federal court doubtless possesses that power in any event. Delete.
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7. Necessity for Rule 56(h)

Though Rule 56(h), like Rule 56(d)3), has some pedigree, it should be deleted. The
notion that an affidavit made *“‘under this rule” (and no others?) for improper reasons might
subject the maker to sanctions is obvious and unquestioned. The inclusion of a specific
provision of this nature also 1s pathetic, and an embarrassment to the profession.

8. Use of the term “‘case”

As used in Rule 56, “case” should be changed to “action,” the term typically used n
the Rules to represent a civil proceeding. See, e.g., Fed. R. Civ. P. 1-3.

Thank you very much for your consideration. If you or the Commuttee has any
questions regarding these proposals, I can be reached at (904) 680-7745 (direct line) or at
bshannon(@@fcsl.edu.

Respectfully submitted,
/s/ Bradley Scott Shannon

Bradley Scott Shannon
Associate Professor of Law
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“Courts must apply pudgment, to be sure. Bul pudgment s not discrelion.

INTRODUCTION

On December 1, 2007, the long-awaited “restyling” of the Federal
Rules of Cml Procedure finally took effect * The primary purpose of

*  Associate Professor of Law, Florda Coastal School of Law T thank Amanda
Frost and Stephen Vladeck for allowing me to present this Arucle at the Apnil 4,
2008, Jurunor Federal Courts Faculty Workshop at Amencan University, Washington
College of Law 1 also thank W Bryant Fhippo, Flonda Coastal School of Law class ot
2008 for his research assistance

1 Tellabs, Inc v Makor Issues & Rights, Litd, 127 § Gt 2499, 2615 (2007)
(Scalia, ], concurring i the judgment)

85
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the Restyle Project was to bring greater clanty and consistency to the
Rules.” Substantive change generally was to be avoided’
Nonetheless, given the breadth of the Restyle Project—in which no
rule was unaffected®—the extent of the change was considerable.
Doubtless, 1t wall take years for the bench and bar to assimilate the
new terminology.

Whether the Restyle Project was worthwhile 15 debatable
Certainly, some changes of this nature were desirable, many ol the

2  See Order Amending the Federal Rules of Cial Procedure (US 2007),
avarable at http //www supremecourtus gov/orders/courtorders/frevd7p pdt  The
restyling of the Federal Rules of Cvl Procedure ("Rules”) actually was accomplished
in four parts CoMM ON RULES OF PRAGCIK.E & PROCEDURE, JUDICIAL CONFERENCE OF
1HL US, EXCERPT FROM TilF REPORI OF 1iik  JuDiGIAL  CONFRRENCE 3,
htp / /www uscourts gov/rules/supct] 106/ Excerpt_JC_Report_CV_0906 pdf  (last
wvisited Aug 4, 2008) In concert with the restyling of the Rules themselves, the
[ustrative Forms that accompany the Rules also were restyled Id. at 4 Moreover,
some of the revisions madce in the course of restyling were regarded as posmibly
resulting 1n “substantive” (as well ay stylstiie) changes  Those revisions were
separated from the more general restyhing revisions, but they became effective on the
same date Serad at 3 Finally, stylisuc changes made to Rules added or amended
effective December 1, 2006, also were completed as a separate set  fd at 34
Collecnvely, these revistons wrll hereinafter be referred to as the “Restyle Project ™

Unless otherwise indwated, all 1eferences to the Rules i thas Article are o the
current, restyled Rules

3 Se eg, Feb R Civ P 56 adwisory commuttee’s note {(“The language of Rule
56 has been amended as part of the general restyling of the Crl Rules to make them
mote eastly understood and to make style and terminology consistent throughout the
rules These changes are intended to be stylistie only ™), see albwe Edward H Coopet,
Restyling the Crond Rules  Clanty Without Change, 79 NoIRe Davie L Rev 1761, 1701
(2004) (describing the purpose of the restyling project as being “to translate present
text nto clear language that does not change the meanming”)  Professor Cooper
served as the Reporter for the Advisory Commuttee on the Federal Rules of Ciwil
Procedure dunng the Restyle Project  Seewd atn *

Though unstated, there mught have been other purposes of the Restyle Project as
well  For example, it appears that the Advisory Committee also sought to correct
obvious errors and oversights, at least to some extent  Se, eg, FED R Crv P 56
adwvisory commuttee’s note (“Former Rule 56{a) and (b) referred to summary-
Judgment motions on or aganst 4 clam, counterclaun, or crossclaim, or 10 obtatn a
declaratory judgment The list was incomplete  Rule 56 apphes to third-party
claimants, ntervenors, clamants in mterpleader, and others  Amended Rule b6(a)
and (b) carry forward the present meaning by reterting to a party claiming relief and
4 party against whom rehetf 15 sought ™)

4 5S¢ Fen R Criv P 5b adwisory commuictee’s note (describing the limited
purpose of the Restyle Project), see also Cooper, supra note 3, at 1780 (“Deliburate
substantuve changes, even shght changes, must be addressed by other means ™)
Again, obvious exceptions wete those revisions expressly idenufied as potennally
resulting i some substanove change  See supra note 2 (discussing thus aspect of the
Restyle Project)

5 Actudlly, the ext of Rule 3 (*A cwil action n commenced by filimg a
complaint with the court™) was not changed, bue the title (or “caption”) was
Compare Fedp R Civ P 3 (repealed 2007) (“Commencement of Acuon™), with Fr R
v P 3 (“Commencing an Action”)



2008] SHOULD SUMMARY JUDGMENT BE GRANTED? 87

provisions formerly in effect were horrbly drafted,” terminological
inconsistencies abounded,” and oversights were evident® Many of
these problems have been corrected, and, for the most part, the
Adwvisory Commuttee on the Federal Rules of Ciwil Procedure
(“Advisory Committee”) should be commended. Indeed, unlike
some,” the author of this Article 1s willing to concede that, on
balance, the changes were positive.

The Restyle Project was not a complete success, though In some
instances, the Advisory Committee failed to make desirable changes."
In other instances, the changes made by the Advisory Commitiee—
contrary to the stated purposes of the project—likely resulted m
substantive change ! But rather than engage in a general critique of
this project, this Article will focus on just one aspect:  the change

6 Ser, eg, Bradley Scott Shannon, Action Iy an Action Is an Achon Is an Achion,
77 Wast L Rev b5, 101-02 (2002) {(dwscussing the first paragraph of former Rule
26{c), which consisted of a single sentence of more than 200 words)

7 Ser, eg, wd at 100 {discussing places where the former Rules used the words
“case” or “lawsiut” rather than the more appropriate term “action”)

8 See, eg, FeD R Criv P 56 advisory committee’s note (discussing the obvious
omusstons n the applicabihty of former Rule 56(a), (b))

9 See, e g, Edward A Hartnett, Agamst (Mere) Restyling, 82 NOIRE Dame L Ryv
155, 156 (2006) (arguing in opposibon to the adoption of the restyled Rules)

10 For example, in many instances, ambiguuty remains because the same words
are used to express moie than one meamng  See, e g, Frp R v P 14(a) (1) (using
“may” to express both permission and possibihiy), Frn R Civ P 16(d) (using
“action” to describe both the court’s ruling and the proceeding itself)  In other
1nstances, the Rules continue to use different words 1o cxpress the same concept
Seg, e g, Fen R C1v P 16(a), {b) (interchanging “court” with "judge”), Feb R Civ P
50(a){2)(b) (interchangmg “case” with “acuon”) In sull other instances, internal
inconsistencies remamn unaddressed  Compare Fr R Civ P 12(b) ("A motion
asserting [defenses (1) through (7)) must be made before pleading 1f a responsive
pleadmg 1s allowed ), with Fep R Civ P 12(h)(2), (3) (permutting the assertion of
defenses (1), (6), and (7) by mouon, post-pleadimg}, compare Feb R Civ P 4{k)
(presenbing the personal juniscictional reach of the district courts), weth Fro R Civ
P 82 (“These rules do not extend or himat the junschction of the distnct
courts .7) Andin some mstances, the changes that were made seem incomplete
For example, former Rule 81 (e) defined state “law™ as including “the statutes of that
state and the state Judical decsions construng them ™ Fen R Civ P 8l(e)
{repealed 2007) Rule 81(d)(1) now defines state “law” as imcluding “the state’s
statutes and the state’s judical deasions” Fep R Civ P 81(d) (1} But does not
state law, for purposes of the Rules, include more than state statutes and judicial
decistons® If so, why arc those other authonties not descnibed? Why s this term not
defined 1n terms of what 1t 15, rather than what it ineludes® Why 1s 1t defined at all?
All of the above concerns were raised with the Commuttee on Rules of Practice and
Procedwe prior to the conctusion of the Restyle Project  Ser Letter from Bradley
Scott Shannon, Assistant Professor, Fla Coastal Sch ot Taw, to Peter G McCabe,
Sec’y, Comm on Rules of Practuce & Procedwe (Nov 30, 2005},
hltr / Fwww uscourts gov/rules/CV%20Com ments 202006,/ 05-CV-009 pdf

1 The change that 1s the subject of this Arucle arguably talls into this category
See mfra Part 1 C (arguing that the change from “shall” to “should” in Rule 56 15
substantive}, see alse Hartnett, supra note 9, at 164 (*[T]he Advisory Commttee has
not cleared up all of the ways the proposed restyled rules might change the meaning
of the exasting rules ™)
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from “shall” to “should” to describe the standard by which a federal
distnct court 15 to decide a proper—ie, “properly made and
supported”®—motion for summary judgment.  For whereas
previously summary judgment “shafl be rendered forthwith™"
following the filing of a proper moton therefor, now such a
Judgment only “should be rendered.”’ This seemmgly mnocent
change® might well result in a radical transformation of federal
summary judgment pracuce," a significant aspect of modern federal
civil litigation."”

The remainder of this Arucle 1s divided mto three parts. In Part I,
the Article will discuss the change from “shall” to “should” i Rule 56,
starting with a discussion of the prior usage and meaning of “shall” in
the Rules generally and in Rule 56 in particular  The Article will then
discuss the Adwvisory Committee’s ehimmnation of “shall” from the
Rules and the various terms substituted 1n 1ts place. In particular, the
Article will discuss the change from “shall” to “should” in Rule 56 and
the Advisory Committee’s justification for that change Part 1T will
consider what nmught be the ulumate 1ssue: the normative efficacy of
utilizing a discrettonary summary judgment standard The Arucle
will conclude that, as a textual matter and as a matter of Supreme
Court precedent, “shall,” as used in Rule 56, cannot plausibly be
construed to mean “should ™ Further, because the change from
“shall” to “should” in Rule 56 was not justified by those authorities

12 Fep R Civ P 56(e)(2) In other words, a “proper” motion for summary
Judgment, as that term 15 used 10 this Article, 15 a motion where “the pleadings, the
discovery and disclosure materials on lile, and any affidavits show that there s no
genwne 1ssue as 1 any material fact and that the movant 1s enutled to judgment as a
matter of law 7 Frb R Cv P 56(c)

1% Feb R Civ P 56(c) {repealed 2007) (emphasis added)

14 Fep R Cwv P 56(c) (emphasis added) [n order for readers to fully
appreciate the nature and scope of thus change, the full text of former and restyled
Rule 56 s reproduced 1n Appendices A and B, 1espectively

15 The change from “shall” o “should” 1n Rule 56 was almost completely
unopposed  In fact, when restyled Rule 56 as proposed by the Advisory Commuttce
was released for public comment, the author of this Article was the only person who
formally objected  See 2005 Cmal Rules Comments Chart, http //www uscourts gov/
rules /CV%20Rules % 202005 htm  (last wisited Aug 4, 2008)  (describing  the
comments reeetved on the restyled Rules as proposed)

16 See infra notes 95—104 and accompanying text  This change also could have a
dramatic impact on state court practice, though whether any state adopts this
language remains to be seen  Of course, to the exeent the states decline to adopt
Rule 56 as restyled, thos change could have a dramanc unpact on the federal-state
court balance

17 Consider that Andersen v Liberty Lobby, Ine, 477 U S 242 (1986}, and Crlotex
Comp v Caprett, 477 US 317 (198b), both celebrated Supreme Court summary
Judgment deasions, “are by far the top two cases in teims of tederal court atauons,
each with over 70,000”  Adam N Stewaman, The [rrepressible Myth of Celotex
Reconsiderng Summary Judgment Burdens Twenty Years After the Inlogy, 63 Wasil & Lk
L Rev 81, 87 (2006)
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ctted by the Adwisory Commttee, this change should be regarded as
substantive, not stylistic. More importantly, “should” is an
mappropriate standard for decading a motion for summary
judgment, a district court should have no discretion to deny a proper
motion for summary judgment. Rule 56 therefore should be
amended to reflect what was and should be a district court’s
obligation in this regard

I. THE CHANGE FROM “SHALL” TO “SHOULD” IN FEDERAL RULE
OF CIVIL. PROCEDURE 506

A The Prior Usage and Mearang of the Term “Shall”
mn the Rules Generally and wn Rule 56

Prior to the Restyle Project, “shall” was a term that “permeate[d]
the rules.”™ What did “shall” mean? The best answer, of course, is
that the meaming of “shall” depended (at least to some exient) on the
particular context in which it was used'” because, as with many words,
“shall” is a word with more than one meaning *

So let us consider a single (and presumably uncontroversial)
example. Former Rule 4(c}(1), the rule governing service of process,
provided “A summons shall be served together with a copy of the
complamt."“’l As used n that rule, what was the most hikely meaning
of the term “shalt” Surely, the idea was that service of a summons
together with a copy of the complaint was mandatory—t.e., that the
person responsible for serving process was requwed to serve the
summons and a copy of the complaint more or less simultaneously. ™

18 Cooper, supra note 3, at 1766  In fact, accordmg to a Westlaw search
conducted just prior to the effectuve date of the restyled Rules, “shall” appearcd in
the Rules 510 umes

19 See Deal v Umited States, 508 US 129, 132 (1993) (nvoking the
*fundamental prinaple of statutory construction {and indeed, of language 1tself)” to
find “that the meaning of a word cannot be determuned 1n solation, but must be
drawn from the context in whach 1t 15 used™)

20 See WeBSIER'S THIRD New INTERNATIONAT DICTIONARY 2085-86 (1993)
[hercinafter WrBSTER'S DICTIONARY] (definig “shall” alternatively as meaning “a
commuand or exhortation,” “what 1» mevitable,” and “determmanon™ Even when
confined to law, “shall” can have several meanings  See BLACK'S LAW DICTIONARY 1407
{8th ed 2004) (defimng “shall” alternatively as meaming “[hlas a duty to” or "is
required to,” *[s]hould,” “[mlay,” “[whil,” and *[1]s enttled 7))  OF course, this
does not mean that “shall,” at least as 1t 15 used in the Rules, can reasonably mean
anythng  Moreover, 1t 1s one thing to consider how a word ran be used, it s quite
another t consider how, 1n any mven context, 1t 15 erdimaredy uscd  See Smuth v
United States, 508 US 223, 242-43 (1993) (Scaha, |, disenung) (nonung the
distincnon between a word’s possible meanings and ordinary meanings)

21 Fep R Civ P 4(c) (1} (repealed 2007) (emphasis added)

22 See BLACK'S Law DICHONARY, supra note 20, at 1407 (explanmg that “shall”
imparts “the mandatory sense that drafters gyprally intend and that courts typically
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It should come as no surpnse, then, that 1n a similar context, the
Supreme Court reached the same conclusion, In Anderson v
Yungkau,” the Court was called upon to interpret a former version of
Rule 25(a), which provided: “‘If a party dies and the claim 1s not
thereby extinguished, the court within 2 years after the death may
order substutution of the proper partics If substitution 1s not so
made, the action shafl be dismissed as to the deceased party.””
Interpreting this rute, the Court held.

In contrast to the discrenon of the court to order subsutution
within the two-year penod 15 the provision of Rule 25(a) that 1f
substitution 15 not made withun that ume the action “shall be
chismissed” as to the deceased The word “shall” 15 ordinanly “the
language of command ” And when the same Rule uses both “may”
and “shall,” the normal inference 1s that each is used n 1ts usual
sense—the one act being permussive, the other mandatory.”
It 15 equally unsurprising that the Court has reaffirmed this
interpretation n other contexts several umes since *

Let us now consider Rule 56 and summary judgment. Former Rule

56(c) provided

uphold”), WeBSTER'S DICTIONARY, supra note 20, at 2085 (explaining that “shall” 15
“used 1n laws, regulations, or directives to express what 1s mandatory™), see also
1A NORMAN L SINGER, STATUFES AND STALUTORY CONSTRUCTION § 25 4 (6th ed 2002)
("Unless the context otherwise mdicates the use of the word ‘shall’ {except m 1ts
future tense) indicates 4 mandatory 1atent”)  This meaning of “shall” also has
normatve support  See BLACK'S Law DICTIONARY, supre note 20, at 1407 (explaining
that only this mandatory sense “is acceptable under strict standards of drafting”™),
Joseph Kimble, The Many Mususes of Shall, 3 SCRiBes | Lk, WRITING 61, 64 (1992)
[herenafter Kimble, The Many Mususes} (“Every single authortty on legal dratung
msists that shall must be used to recite an obligation 1n a contract, or to give a
command n a statute 7} Professor Kimble served as the Style Consultant for the
Restyle Project  Memorandum from [oseph Kimble, Style Consultant, Thomas
Cooley Law School, to All Readers (Feb 21, 2005) [herenafter Kimble Memo] n
Cowvv ON RuUlEs OF Praciict & PROCEDURE, JUDICIAL CONFERENCE OF 1HE US,
PRELIMINARY DRAFT OF PROPOSED SIvie RevistON OF 1He FEDERAL RuLrs oF Crvi
PROCEDURE, at x (2005), avaiable at hitp //www uscourts gov/rules/Prelim_draft_
proposed_ptl pdf

23 320 U S. 482 (1947)

24 Id at 484 (quoting former Rule 25(a)) (emphasis adlded)

25 K at 485 (cuation omitted)

206 See, eg, Alabama v Bozeman, 533 US 146, 153 (2001) (descnbing the
meaning of “shall” as “absolute,” ating Yungkan), Lexecon, Inc v Milberg Werss
Bershad Hynes & Lerach, 523 US 26, 35 (1998) (descnbing the use of “the
mandatory ‘shall,” which normally creates an obhgation tmpervious to judicial
discretion,” agaun ciung Yunghau}

Admittedly, in Town of Castle Rock v Gonzales, 545 US 748 {2005), the Court
rgjected the notion that the inclusion of “shall” in a restraining order "made
enforcement of restraining orders [by law enforcement officers] mandatory™ Id at
760  But the Court based 1ts mterpretation on the nnigue nature of the order a
1ssue, the relevant statutory scheme, and the “deep1ooted nature of law-entorcement
discrenon ™ fd at 761 Notably, the Court faled to mennon Yunghau or any ot the
other cases cied above



2008] SHOULD SUMMARY JUDGMENT BE GRANTED? 91

The judgment sought skall be rendered forthwith if the pleadings,
deposifions, dnswers to LETOZALOrICy, and admissions on file,
together with the affidavits, f any, show that there 13 no genume
1ssue as to any material fact and that the moving party 15 entutled to a
Judgment as a matter of law ¥’
Stmularly, former Rule 56(e} pronded.
When a mouon for summary judgment 1s made and supported as
provided m this rule, an adverse party may not rest upon the mere
allegations or demals of the adverse party’s pleading, but the
adverse party’s response, by affidavits or as otherwise prowided in
this rule, must set forth speafic facts showing that there 15 a
genune 1ssue for trial  If the adverse party does not so respond,
summary judgment, if approprnate, shall be entered agamnst the
adversc party
As used in former Rule 56, what did “shall” mean? Certanly, if a
monon for summary judgment was “made and supported as provided
in this rule,”™ a district court was permatted to grant the mouon, but
was it requered to?

Yes, the context in which this term 15 used strongly suggests a
mandatory result, and nothing in former Rule 56 itself indicates to
the contrary For if, in this situation, the moving party was “entitled
to a judgment as a matter of law,”™ then was not a district court
required to grant the motion? And why must an adverse party
respond to a proper motion for summary judgment® if a district
court had the power to deny that motion in any event?

Morcover, though it does not appear that the Supreme Court has
confronted this precise 1ssue, on several occasions the Court has
suggested courts are required 1o grant a4 proper summary judgment
motion For example, in Celotex Corp v Cabrett,” the Court stated that

the plain language of Rule 56(c) mandates the entry of summary
Judgment, after adequate time for discovery and upon motion,
against a party who fails to make a showing suffictent to establish

the existence of an element essential to that party’s case, and on
which that party will bear the burden of proof at trial ¥

27  Fep R Crv P 56{c) (repealed 2007) (emphasis added)

28 Frp R.Civ P 56{e) (repealed 20{}7) {(emphasis added)

20 I

30 Frp R.CIv P 56{(c) (repealed 2007)

31 Fep R Civ P 56(e) (repealed 2007} [t also might be observed that, as with
the rule at issue in Yungkaw, former Rule 56 used both “may” and “shall,” thus
permutung a sound inference that the latter usage was mandatory  See supra text
accompan;mg note 25 {descnbing this inference)

32 477 US 317 (1936)

33 fd at 322, see Jack H Friedenthal & Joshua E Gardner, fudicial Discretion To
Deny Summary fudgment m the Era of Managenal fudgimg, 31 Horsira L Rev 91, 103
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Simularly, in Anderson v. Liberty Lobby, Inc.,"' the Court stated that the
standard for summary judgment
murrors the standard for a directed verdict under Federal Rule of
Civil Procedure 50(a), which 1s that the trial judge must direct a
verdict 1if, under the governing law, there can be but one
reasonable conclusion as to the verdict
In essence, . the inquiry under cach 15 the same. whether
the ewidence presents a sufficcient disagieement to requre
submission to a jury or whether it 15 so onesided that one party
must prevail as a matter of law ¥
In sum, considenng the text of former Rule 56 and language 1n
prior Supreme Court opinions, there 1s httle question that “shall,”
when used in connectton with a district court’s duty with respect to a
proper motion for summary judgment, mcant that the court was
required to grant the motion.

B The Elvmanation of “Shall” and the Substitutes Therefor

Despute the clear meaning of “shall” in the contexts discussed
above, the Advisory Commuttee regarded this term as ambiguous, and
therefore problematic.™ As a result, as part of the Restyle Project, the
Advisory Committee substututed what 1t regarded to bhe less
ambiguous terms  Specifically, 1t “replace[d] ‘shall’ with ‘must,’
‘may,” or ‘should,’” depending on which one the context and
established interpretation make correct in each rule.””

(2002) (“The Celotex opimon 1s surely cotrect that the ‘plan language’ of Rule 56
mandates that courts enter summary judgment when the movant has demonstrated
that no disputed 1sues of matenal fact exist ”)

34 477 US 242 (1986)

35 Id at 250-52 (emphass added) One mght keep in mund that, strictly
speaking, the Celotex and Liberty Lobby Courts were simply dlscussmf the language of
Rule 56 as then n force, meaning this language probably should not be taken as
making any normative statement abotit how a motion for summary judgment ought to
be deaided in the absence of any express direcnon  Nonetheless, tf the wsue 15 the
meamng of Rule 56 prior to restyling, that meaning seems fairly clear

36  SeeFep R Civ P 1 advisory commuittee’s note (“The restyled rules mimimize
the use of inherently ambiguous words  For example, the word “shall” can mean
“must,” “may,” or something else, depending on context The potennal tor
confusion s exacerbated by the fact that “shall” 15 no longer generally used 1n spoken
or clearly wntten Enghsh ™), see also Cooper, supra note 3, at 1766 {“Ambrgurty
nowhere presents a more pervasive problem than anses from ‘shall ), Kimble, The
Many Mnuses, supra note 22, at 61 {*{5]hall 15 the most misused word in the legal
vocabulary )

37  SeeFrn R Civ P 1 adwisory commuttee’s note, see also Bryan A Garner, The
Art of Boaling Dowon, 9 GREEN BAG 2D 27, 31 (2005} (observing that the Federal Rules of
Appellate Procedure and Federal Rules of Cniminal Procedure already *have heen
stipped of the chameleon-hued word™)  Mr Garner also had his hand 1n the
restyling of the Rules  See Kimble Memo, supra note 22 (stating that Garner’s work
was used as a gwide for drafting the restyled Rules)
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The term most frequently substdtuted for “shall” was “must.”
Consider again Rule 4(c)(1), which formerly provided that “[a]
surnmons shall be served together with a copy of the complaint.™ As
restyled, Rule 4(c) (1) now reads: “A summons must be served with a
copy of the complaint.” In this context, “must” makes sense, for
though “shall” and “must” do not mean exactly the same thing,"
“must” comes very close (and probably closer than any other single
word) to expressing the 1dea being conveyed 1 Rule 4(c)(l)—the
requirement that a summons and a copy of the complaint be served
together.

In a few places, the Advisory Commuittee substituted “may,” rather
than “must,” for “shall.”* For example, former Rule 33(a) pronided
that leave to serve more than twenty-tive interrogatories on another
party “shall be granted,” though only “to the extent consistent with
the prncples of Rule 26(b)(2)."* Restyled Rule 33(a) simply
provides that such leave “may” be granted ¥ Viewed i isolation, it 1s
difficult to understand how “shall” could be interpreted as meaning
“may.”* In the context of restyled Rule 33(a), though, the use of
“may” seems fairly unobjectionable, as former Rule 33(a) expressly
provided that the deciston whether to permit the service of more
than twentyfive interrogatories was dependent upon the

38 Compansons between the former and restyled Rules are difficult because
some places, redundant material was ehminated or condensed, whereas 1n others,
new provistons were added for greater clarity  But it 1s esimated that “must” was
substituted for “shall™ approximately 340 umes

39 Feb R Civ P 4(c) (1) (repealed 2007} (emphasis added)

40 Fep R Civ P 4(c) (1) {emphasis added}

41  [deally, “shall” should be used to connote a duty, whereas “must” 15 more
drrectory, and should used to expiess a condition precedent  See Kamnble, The Many
Masuses, supra note 22, at 64-67 (explaining the common nususes of the word “shall”
by lawyers) Thus, by elimmating “shall” in favor of "must,” “we do give up a
potenually useful distinctuon, or at least we have to make the disincnon in other
ways " Id at 70.

42 Ser WEBSIER'S DICTIONARY, supra note 20, at 1492 (defimng “must” as “i1s
commanded or requested to”), see also UNIFORM STATUTE AND RULE CONSTRUC TION
ACE § 4(a) (1995) ("*Shall’ and ‘must’ ¢xpress 4 duty, obligation, requirement, or
condinon precedent "), Kimble, The Many Muwses, supra note 22, at 64 (*[I]n legal
usage shall1s close In meaning to must”) (1internal quotaton marks omtted)

43 [t 15 estmated that “may” was subsututed for “shall” approximately twenty-
ning fmes

44 Fed R Civ P 33(a) (repealed 2007) (emphasis added), see Fep R Civ P
26(b)(2) {rcpealed 2007) (hstng hmtations on discoverable materal)

45 Frn R Civ P 33(a)

46 “May” usually expresses either permussion or probabiliy  5ee WEBSIER'S
DICTIONARY 1396 (defimng “nmay” as “having permussion te” and ‘be m some degree
Likely 0™ ) Of course, these are not the orly meatngs of “may,” and certainly "shall”
can be used m ways that comnade with sich meanings, but that 15 not the way that
“shall” ordinaniy s used
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consideration of a number of factors, and thus had always involved
some measure of discretion.

Finally, in a handful of places, the Adwvisory Committee changed
“shall” to “should.” For example, former Rule 1 provided that the
Rules “shaill be construed and administered to secure the just, speedy,
and inexpensive determnation of every action,”™ but Rule 1 now
provides that the Rules only “should” be so construed and
administered.* As with “may,” 1t 15 somewhat difficult to understand
how “shall” could be thought to mean “should ™ FEven in the
context of Rule 1, it is not clear when the Rules should not be
construed and administered to secure the Just, speedy, and
inexpensive determinanon of an action  Perhaps the novon s that
these goals (fjust,” “speedy,” and “mmexpensive”™ might, at times,
conflict (e g, that which 15 *just” might be neither “speedy” nor
“tnexpensive”), meaning that Rule 1 (like Rule 33(a)) necessanly
calls for some measure of discrennon  To this extent, then, this
particular use of “should” might be regarded as unobjecuonable, or
at least tolerable.”

Whether the problems associated with “shall” were as dire as those
perceived by the Advisory Committee 1s debatable  Given 1ts
pervasivencss, 1t s difficult to believe the onginal drafters of the Rules
lacked a firm understanding as to what “shall” meant in the various
contexts it which they used it® There is also some question as to
whether the replacement terms selected by the Advisory Commuttee
for the restyled Rules truly mean the same thing as “shall,” even n
seemingly uncontroversial applications, and any change n

47 It 1w esumated that “should” was substituted for “shall” approximately
fourteen times

48 Frp R Civ P 1 (repealed 2007) (emphass added)

49 Frp RCv P 1

50 Though “shall” and “should™ both 1mpose something of a duty, the latter 15
usually considered to impose a weaker obligation  See WEBSTER'S DICTIONARY 2104
{providing the example, “you should brush your teeth after each meal™ Cettainly,
the use of both “must’ and “should” n the restyled Rules indicates a disunction
between these terms  See also :d at 1599 (explaining the distincuon between “must”
and “should™)

51 This does not mean, though, that even this use of “should™ s appropriate
For a discussion of some of the other problems assoctated with the use of "should,”
see infra notes 82-84 and accompanying text

52 Tromeally enough, the Supreme Court used “shall” i 115 order approving the
resiyled Rules  See Order Amending the Foderal Rules of Civil Procedure, supra note
2 {ordering “[t]hat the foregoing amendments shall 1ake eftect on December 1,
2007, and shall govern in all proceedings thereafter commenced™) (emphasis
addced). It s dufficult 1o belheve the Supreme Court also did not understand what
“shall” meant
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terminology 1s hkely to result in some level of disrupuon.”™ At the
same time, “must,” “may,” and “should” are no less clear than “shall.”
Thus, to the extent that the meaning of the restyled Rules is
reasonably consistent with that of the former Rules, the changes
made by the Adwvisory Commuttce sull may be regarded as positive.
Trouble anses, though, when the new term selected by the Advisory
Committee results 1 a discernable—ceven substantive—change in
meaning

Consider, again, Rule 56: as a textual matter, and as suggested by
the Supreme Court, the granung of a proper motion for summary
Judgment was mandatory under the former Rule 56 But did the
Advisory Commuttee change “shall” to “must” in Rule 562 No.
Instead, it changed “shall” to “should.” So now, even when a
motion for summary judgment is properly made and supported, 1t
need not be granted. Such a motuon may be granted—indeed, it
should be granted—but 1t does not have to be granted And this seems
clearly wrong-—or at least 1t seems to go beyond mere restyling

C  The Justification for the Change from “Shall” to “Should” v Rule 56

Given the dubious nature of the change from “shall” 10 “should” n
Rule 56, one might be tempted to ask how (or why) the Adwvisory
Commuttee arnved at the decision to make such a change. Part of
the answer mught lie in the manner 1n which the Adwvisory Commuttee
viewed its role with respect to the Restyle Project. Though one might
have expected 1t to opt for more literal translanons there are
indicauons that the Advisory Committece saw 1ts role as being to
conform the Rules to established practice *

53 See Shannon, supra note b6, at 81 (discussing the problems potenually
associated with the exchange of seemingly synonymous wotds)

54 Frb. R Civ P 56(c), (e){2) Actually, in several wnstances, “shall” was
changed t “must” even withm Rule 56 See Fety R Civ P 56(c) (describing the tme
by which a motion for summary judgment is to be served), Fen R Civ P 56(d)(1)
{descnibing the manner in which partial summary judgments are to be regarded at
tnal), Fer R Civ P 36{e) (1) (descnbung the requirements for supporung or
opposing atfidavits); Frn R Civ P 56(g) (describing the consequences for
submutting affidavits in bad fanth) It 15 at least somewhat dafficult to understand how
the meaning of “shall” could shuft as 1t 1s used within this rule

55  See Fen R Crv P 1 advisory commuitiee’s note (explaiming that the choice of
the term to replace “shall” was based, 1n part, on “established mterpretanon”)
Certainly, the notion that established ptactice might have been at work in the
testyling of Rule 56 15 reflected tn the note accompanymng restyled Rule 56, which
explans

Former Rule 56{c), {d), and (&) stated circumstances in which summary
Judgment “shall be rendered,” the cotrt “shall if practicable™ ascertan facts
exisiing without substantial controversy, and “if appropnate, shall” enter
summary Judgment  [n each place “shall” 15 changed o “should ™ It 18
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Whether imporung established practice 15 an appropriate approach
to restyling the Rules seems debatable. Should the courts, effect,
be permitted to amend the Rules (which are, after all, rules and not
Just gwidelines or suggestions™) mn this fashion?  Arguably not.
Federal courts are duty-bound to abide by the Rules, which are
regarded as having essenually the same binding force as a federal
statute.”” It, therefore, seems that any changes that might be
considered substantive, wvis-g-vis actual rule text, rmght be more
appropriately accomphshed through the formal (and traditional)
amendment process *

Even assuming that established practice should be incorporated
into the Rules, there 1s sull the pronounced question whether the
change from “shall” to “should” in Rule 56 truly reflected established
practce Did 1? Was it in fact “established™ that a district court had
discretion to deny a proper motion for summary judgment? Let us
examine the authoriues cted by the Advisory Committee more
closely

cstablished that although there 1s no discretion to enter summary judgment
when there 15 a genuine 1ssue as to any matenadl fact, there 1s discrenon to
deny summary judgment when it appears that there is no genwne 1ssue as to
any matenal fact  Kennedy v Silas Mason Co, 334 US 249, 256-257 (1948)
Many lower court decisions are gathered in 10A WRIGHT, MIFIER & KaNE,
FeDERAT PRACTICE & PROCEDURY  CwvIL 3d, § 2728 “Should™ in amended
Rule 56(c) recognizes that courts will seldom exercise discretion to deny
summary judgment when there 1 no genuine issue as to any matenal fact
Sumilarly sparning exercse of this discreton 15 appropnate under Rule
56(e) (2} Rule 56{d}(1), on the other hand, reflects the more open-ended
discretion to decide whether it 15 practicable to determine what matenal
facts are not genuinely at 1ssue
Frd R Civ P 56 advisory commuttee’s note  Professor Cooper further explains
There 1s a real nisk that mearmng will be changed 1n choosng whether to
substitute “must” for “shall * This nsk may occur even when 1t is clear
that “shall” was onginally intended to mean “must”  Actual practice may
have added some measurc of discrenon  The dilution of the ongnal
command may reflect that practuice has shown a better way discretion 15
more useful, even more important, than the drafters understood
Cooper, supra note 3, at 1777-78

56 See Shannon, supra note 6, at 86 n 83 (“One also mught consider the very
chowce of the word rules, as opposed to guidelines, suggesirons, and other, similar
teros ")

57 S 28 USC §2072(b) (2000) (“All laws in conflict with [the Federal Rules
of Cavil Procedure] shall be of no further force or effect afier such rules have taken
effect ™), Henderson v United States, 517 U S 654, 668 (1996} (holding that the
Rules supersede conﬂlctln%r statutory awthornity)

B8 528 USC §§2072-74 (2000) Certamly, the number of amendments made
to the Rules m recent years, as well as the frequency in which the Rules have been
amended, show that the Adwisory Commttee knows how to imtiate the formal
amendment process and that (t 1s not afraid 1o do so

53  Fen R Civ P 56 adwisory commattee’s note
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The Adwvisory Committee cites Kennedy v Silas Mason Co™ as
support for the proposition that a district court properly may deny a
motion for summary judgment even in the absence of a genuine issue
of material fact®  Kennedy imvolved questions regarding the
applicauon of the overtime provisions of the Fair Labor Standards
Act to employees of contractors hired by the War Department.”* The
defendant contractor filed a motion for summary judgment, which
was granted by the district court and afflirmmed by the court of
appeals.®® In reaching 1ts decision, the Supreme Court began by
observing that this case involved “an extremely important question,
probably affecting all cost-plus-fixed-fee war contractors and many of
therr employees immediately, and ultimately affecung by a vast sum
the cost of fighung the war.”* The Court then stated:

We do not hold that in the form the controversy took in the
District Court that tribunal lacked power or justitication for
applying the summary judgment procedure But summary
procedures, however salutary where 1ssues are clearcut and simple,
present a treacherous record for decding 1ssues of farflung
import, on which this Court should draw inferences with caution
trom complicated courses of legislation, contracting and pracuce

We consider it the part of good judicial administration to
withhold decision of the ultumate questions mvolved 1n this case
unul this or another record shall present a more solid basis of
findings based on Lingation o1 on a comprehensive statement of
agreed facts While we might be able, on the present record, to
reach a conclusion that would decide the case, it might well be
found later to be lacking iz the thoroughness that should precede
Judgment of thus importance and which 1t 15 the purpose of the
judicial process to provide.”

Thus, “[w]ithout intimating any conclusion on the merts,” the Court
vacated—not reversed—the judgments below and remanded the case
to the district court “for reconsideration and amplificatton of the
record in the light of this opinion and of present contenuons "

The Kennedy Court thus held onily that 1t considered 1t unwise to
decide 1ssues of great importance based on a scant distnct court

60 334 U5 249 (1948)

61 SeeFen R Civ P 56 advisory commuttee’s note
62 5ee334US5 ar251

63  Seed at 253

64 fd at 256

65 fd at 256-57 (Footnote ormtted)

66 fd at 267
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record.” Tt did not hold that a district court has the discretion to
deny a motion for summary judgment in the absence of a genume
issue of material fact The Kennedy Court also gave no indication that
it mtended to essentally overrule its then very recent decision
Yungkau regarding the usual meanimg of “shall” in the Rules.”

Though not mentoned by the Advisory Committee, some might
observe that the Court has 1n fact stated that a district court may deny
a motion for summary judgment when 1t has “reason to beheve that
the better course would be to proceed to a full trial ** Whether this
statement should be taken as an endorsement of discretionary
summary judgment 1s far from clear. But even if 1t 1s, it should also
be observed that the only authonty ated in support of this
proposition was Kennedy,” and we now know that the Kennedy Court
made no such holding.” Moreover, as it appeared in Liberty Lobby,
this statement was clearly dicta, for 1t had nothing to do with the
holding in that case ™ Finally, this statement seems contrary to other
language in that opinion that suggests an absence of discretion n this
context.”™

The Adwvisory Committee also stated that many lower courts have
held that a district court has the discretion to deny a valid motion for

67 In Supreme Court junsprudence, such a tack 1 hardly umque  See, eg,
Helicopteros Nacionales de Colombia, SA v Hall, 466 US 408, 419 n 15 {1984)
{(“We decline to consider adopuon of a doctnine of Jurisdiction by necessity—a
potennally farreaching modification of existmg law—n the absence of a more
complete record )

68  See supra note 26 and accompanying text  Admuttedly, the Kennedy Court did
state 1n a footnote that

Rule 56 provides that the tnal court mey award summary judgment after
motion, notice and hearing, provided the pleadings, depositions, admussions
and afficdavits on file show that there 1s no genuine issue as to any matenal
fact and that the mowving party 15 enutled to judgment as a matter of law
334 US at 252 n 4 {emphasis added) Though some might interpret this footnote as
authonty for the proposition that a grant of summary judgment 15 discretonary, the
better interpretation 1s that the Court was simply acknowledging what a trial court 1s
permutted to do 1n thus context  After all, the Court did not say that summary judgment
may be denied in this context, and certmnly this language v as consistent with a
mandatory reading of Rule 56 as it 1s with a discretionary reading More signficantly,
in a later footnote, the Court stated  “Rule 56 requeres that summary judgment shall
be rendered if ‘there 1s no genuine issue as to any material fact * * %7 See note 47
Id a1 257 n 7 (emphasis added) In hght of this later foewmote, 1t would be dafficult
to conclude that the Court regarded the district court’s obligation here as anything
other than mandatory

69  Anderson v Liberty Lobby, Inc , 477 U S 242, 255 (1986)

70 Serd at 255

71 See supra notes 60-68 and accompanying text {discussing the Court's holding
in Keninedy)

72 See Michael Abramowics & Maxwell Stearns, Definmng Dicta, 57 S1aN L Rev
953, 1065 {2005) (“If not a holding, a proposition stated in 4 case counts as dicta 7)

73 Ser supra note 35 and accormpanying text (discussing other aspects ot the
Liberty Lobly decision)
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summary judgment.™ Tt 1s true that some decisions to this effect can
be found 1n the treanse cited by the Adwvisory Commuttee.™ But what
the Advisory Commuttee failed to mention is that other lower tederal
courts have held that a district court has #o such discreuon.”™ Thus,
even among the lower federal courts, the results here are mixed—
presumably not the sort of authority on which to make a change that
15 “mtended to be styhstic only.””  That some lower courts have
reached a contrary conclusion also does not support the notion that
this issue was settled by the Supreme Court in Kennedy.™

In sum, prior to the Restyle Project, it was not at all established that
a dastrict court had discretion to deny a proper motion for summary
judgment. Thus, even if one regards it appropriate to make “stylistic”
amendments based on established practice, there 1s substantial doubt
that the change from “shall” to “should” in Rule 56 in fact reflected
established pracuce.

Before leaving this subpart, one nught be further tempted to ask
Why, if it had not previously been established that a district court had
discretion to deny a proper summary judgment motion, the Advisory
Commuittee nonctheless made this change? And why did 1t make this
change in this manner? Unless one bcheves that the Adwisory
Committee beheved what it wrote with respect to the law of summary
Jjudgment, the answers to these questions ate unclear ” One can
speculate that the answer to the first question might be that this was a
change the Adwvisory Committee simply desired, 1t might have
thought district courts should have more decisional latitude, either

74 See FLD R. Crv P 56 adwisory commitiee’s note

75 See T0A CHARLES ALAN WRIGHT k1 Al , FEDERAL PRACIICE AND PROCEDURE
Crvit § 2728 (3d ed 1998) (“Judicial Discreuon in Deciding a Rule 56 Motion”)

76 See Friedenthal & Gardner, supra note 33, at 104 (*Federal courts of appeals
are currently split over whether judges must grant summary judgment af 1t s
techrmically appropriate ™)

77  See Frb R Civ P 56 advisory committee’s note  Moreover, the treatise cited
by the Advisory Commuttee also states that “[1In some situations, the court may have
an sbligation 10 grant summary Judgment” 10A WRIGIHT L1 Al , supra note 75, at 524
{emphasis added) [t 15 somewhat difficult to understand how a district court could
have an oblgation to grant a proper motuon for summary judgment in some
sitbations but not m all

78 Indeed, though Professor Friedenthal and Mr Gardner are quute sympatheuc
to the nouon of discretionary summary judgment, see infra notes 138-148 and
accompanying text, even they admit “the Kennedy decision nself 1s somewhat
conuadictory ” Friedenthal & Gardner, supra note 33, at 102

79  To be dear, the author of this Article 1 not suggesting that the members of
the Advisory Committee engaged 1n some form of bad fath, or that the Advisory
Commiitee’s note to restyled Rule 56 15 a sham  Tlowever, given the weakness of the
authorities aed by the Advisory Committee, one can hardly help but suspect that
there was something else motivatng this change
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generally or as to summary judgment in partucular.” As for the
second question, perhaps the Commattee thought this change might
be accomplished more easily (and more quickly} if regarded as
restyling, rather than substantive.® Regardless, these questions, as
interesting as they might be, are now moot, for even if not established
previously, it is now firmly established that we live m a world of
discretionary summary yjudgment.

II. SHOUI D*SIIOULD” BE I'HE STANDARD?

Though the change from “shall” to “should” in Rule 56 was not
justified by the text of that rule or by Supreme Court precedent, the
normative question remains unanswered. Irrespective of how we got
here, should “should” be the standard with respect to suwmmary
judgment?

Before answering this question, it might be observed that “should”
1s a rather curious standard for use 1n a rule ¥ To see why this 1s so,
let us consider a different example Suppose the following law has

80 As Professor Cooper once remarked

Descreton 1s a useful rulemaking techmque when 1t s difficult—as 1t almost
always 1s—to foresee even the most inportant problems and to determine
their wise resolution  Rehance on discretion 1s vindicated only when district
Judges and magistrate judges use 1t wisely most of the tme and i most cases
The ongoing revisiens of the Gl Rules ime and agamn reflect an umplicut
judgment that confidence 15 well placed in the discretionary exeicise of
power by federal tnal judges In a wonderful way, theite may be an
interdependence at work—the very fact that there 1 discretionary authonty
to gnde hugation to a wise resolution may enable us to attract to the bench
Judges who will use the authonty wisely It s not clear beyond dispute, but
let us assume that the open-textured rehance on tnaljudge discrenon 1s
workung well

Edward H Cooper, Semplified Rules of Federal Procedure, 100 Micit L Rev 1794, 1755

(2002)

81 It also mught be observed that although some restyling amendments were
deemed substanuve, see discussion supra note 2, the changes made to Rule 56 were
not among them Regaidless of whether the changes made o Rule 56 should have
been deemed substantive, 1t 1s probably safe to presume that therr meclusion in that
group would have drawn moic attention to those changes

82 This does not mean that the use of the word “should”™ 15 always illegitimate tn
this context  In fact, even prior to the Restyle Project, it appears that the term
“should” was used i the Rules approximately thirty-five umes, and many of those
uses were uncontroversial  For example, former Rule 56(f) provided

Should 1t appear from the affidavits of a party opposing the mouon that

the party cannot for reasons stated present by affidavit facts essential to

justify the party’s opposion, the court may refuse the apphcation for

Judgment or may otder a continuance to permut affidavits to be obtained o

depositions to be taken or discovery to be had or may make such other order

A 15 JUst
As wsed 10 thus subdivision, “should” simply meant ™1, and 1n fact, restyled Rule
56(f) now uses the latter But this s far different usage from that currently found in
Rule 36 tegatcing the standard to be apphed o a decision on ¢ moton for sinmary
judgment
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been proposed to a state legislatures  “All motor vehucles should be
driven at or below the posted speed hmit ™ Should a rational
legislator vote i favor of such a law? Is it enough that the legislator
believes dniving at or below posted speed limits is a good idea? Or
should the legislator also consider how a rational drver is supposed
to apply this standard® What would be a sufficient reason for
exceeding the posted speed himit? Superior driving ability?  Greater
fuel cconomy? Would it be enough 1if the driver were to say, “Well,
maybe [ should drive the posted speed hmit, but I just feel ke driving
a little faster today”® And if a law enforcement officer were 1o
disagree with the decision made by the drver and 1ssue a citation, on
what basis would a court determine who was rnight? The general
unworkablity of such a standard—not to mention the potential for
mjpustice—seems mantfest.*!

Now consider the use of “should” in Rule 56. Why should summary
judgment be discretionary” On what basis may a properly made and
supported motion for summary judgment properly be denied”® Rule

83  Such a statute 15 not purely hypotheucal For example, Montana Code § 61-8-
303(1) once provided **A persun operating  avehicle  on a public highway
shall drive in a careful and prudent manner and at a rate of speed no greater than is
reasonable and proper under the conditions existing at the pent of operation 7 Stae v
Stanko, 974 P 2d 1132, 1135 (Mont 1998) (emphasis added by the comt)

B4 Cf Stanko, 974 P 2d at 1138 (holding former Montana Code § ©1-8-303(1)
unconstitutionally vague) Even aside from unconstitutionality, practical problems
with the Montana’s statute abounded As two legal scholars concluded shortly after
the law’s enactment

Enforcement 1s perhaps the biggest problem with the [Montana statute}
Although ucket revenues have mcreased, roadside confrontations, acaident
nvestigations and court appearances also have ncreased, depleung the
already scant resources of the Highway Pattol and judiciary  Furthermore,
the Mli‘;JCC[WC standard has proven an onerous task to adminmster  Arhitrary
and wconsstent enforcement by the police, prosccutors, and judges
unpedes atizens’ comphance and the law’s effectiveness

Robert E King & Cass R Sunstein, Dong Withowt Speed Lemuts, 79 B U L Rev 155, 191
(1999 Montana Code § 61-8-30% has since been amended n favor of 4 definite
speed lumt  See MONI CODE ANN § 61-8-303 (2007)

85 In other words (to reframe the 1ssue), should the “test” used 1n deading a
motion for summary judgment appear more ke a rule, or more like a standard?
Much, of course, has been wnitten on the rulestandard dichotomy  See Fredernich
Schauer, The Tyranny of Chowe and the Rulification of Standards, 14 | Conieve LEGaL
Issurs 803, 803 n 1 (2005) (collecung authoriues on this 1ssue)  As a result of this
scholarstup, 1t appears that the 1ssues here are not whether one s supenor to the
other, or even whether the chowe of one over the other sufficiently constrains those
charged with 1its enforcement, for 1t now seems established that both have their place
i the legal firmament and that rules tend to hecome “standardized” over tme, and
vice versa Rather, the 1ssue 1s which—a rule or a standard—is most hkely to produce
the “best” overall results 1n any given context, understartchng that there will hikely be
pros and cons assoctated with either chowce  Thus, the burden should be on those
who favor discie tonary summary judgment {and it seermns farr to place the burden on
that group, given the hntorically contrary presumption) to prove that 4 more
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56(f) has long provided that the resolution of a moton for summary
Judgment may be postponed if the party opposing the motion 15 then
unable to present facts i support of s posiion ® Reasonable
requests for postponing the resolution of a motion for summary
judgment not covered by Rule 56(f) presumably may be
accommodated by continuing the hearmg on that mouon. Is there
any legitimate reason for denying (cven temporanly) a proper
motion for summary judgment that 15 not covered by these
procedures® An affirmative answer is difficult to imagine.”

A second problem with restyled Rule 56 relates to the rather open-
ended nature of the standard provided. Though Rule 56 now
expressly permits a district court to deny a proper mouon for
summary judgment, it provides no guidance as to what mmght
consutute a legally sufficient reason for doing so. Presumably, such a
motion could not properly be demied for any reason. After all, the
rule specifies that the mouon “should” be granted, not simply that 1t
“may” be granted, and even the latter would be construed as
constraimung the district courts to some extent.® The Adwisory

standard-hke approach to summary judgment 15 supetior 1o a more rule-hke
approach

86 See Crawford-Flv Britton, 523 U S 574, 599 n 20 (1998) (“The judge does
have discretion to postpone ruling on a defendant’s summary judgment motion 1f
the plainuff needs addiional discovery to explore ‘tacts essental 1o jusufy the party’s
opposiion” Rule 56{) ") Though Rule 56(f) also states that the motion may be
demed 1n this siuation, this language—which muyght be new, see Fen R Civ P 56(F)
{repealed 2007) (prowiding only that the disttict court “may refuse the appheation
for judgment™)—should not be nterpreted as providing the opposing party a free
pass to a tnal, as such a ruling would vitate the entire procedure  See also mfra note
132 and accompanying text

87 At lcast to the author of this Article  Others have attempted to formulate
arguments along that hine, though  For a discussion of these arguments {(and some
possible responses thereto), see mfra notes 107-155 and dccompanwng?tex[

88. See RoNaLD DworkIN, TakiNG RIGHIS Seriousty 31 (1977) (delining
“discreuon” as “making decisions subject to standards set by a particalar authornty”),
FHirnry M HART, JR & AtBrRI M SACKS, THE LEGAI PROCLSS BASIC PROBLEMS IN THEF
MAKING AND APPLICATION OF Law 144 (Wilham N Ekskndge, |r & Philip P Fuckey
eds, 1994) (defining “discretion” as “the power to choose between two or more
courses of acion each of which 15 thought of as permussible™  In other words, such
exercises of discrenon—which might be reterred o as exercises of “legal”
discretion—should be distingiushed from pure or “personal” discrenon  See Robert
G Bone, Who Derides? A Critreal Look at Precedural Dhscretion, 28 CARDOZO L Rev 1961,
2022 n 10 {2007) (“When someone has complete freedom to choose based purely on
personal preference without any constratnt, we do not wsually refer to this as an
exercise of ‘discretion’ "y Sull, a decision-maker 1 this context would be
afforded considerable latitude  See 2 at 1965

Thus, the exercse of “legal” discretnon also should be disangushed from what
some, including Justice Scali, see supra note | and accompanying quote, meght
simply refet to as the exercse of judgment  Cf DWORKIN, sugra, at 31 ("Someumes
we use ‘discretion” in a weak sense, stmply to say that for some reason the standards
an official must apply cannot be apphed mechamcally but demand the wse of
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Commiuttec’s note accompanying Rule 56 further suggests that the
exercise of this discretion should be “sparing.™  Regrettably, the
word “sparing” failed to find 1ts way into the text of Rule 56, and the
rule otherwise provides no express basis for cabimng the discretton
conferred. And as one promment legal scholar has cautioned that
“[d]iscretion can be quite dangerous  when 1t 1s unbounded.™
The most obvious concern with a discretionary standard for
summary judgment is that 1t “increases the opportunity for judges 1o
base their dccisions on personal biases or other impermssible
reasons rather than on the ments of the mouon.”™" Even exerases of
discretion in the name of case management could “diminish certainty
and ncrease htigation costs »2 Moreover, “even if such management
resulted in the promonon of substantive justice, it [might] do so1n a
haphazard way, because the ulumate outcome would depend upon

judgment ™) For more on the nature of judicial discretton generally, see Nathan
Isaacs, The Limats of Judicial Discretion, 32 Yar e L | 339 (1923)

89 See FrD R Civ. P. 56 advisory committee’s note; ¢f 10A WRIGIIT kT AL , supra
note 75, at 52627 (“Of course, too frequent exercise of discretton to deny summary
Judgment by the courts could witiate the unhty of the procedure. Thus, the
court’s discretion to deny summary judgment when 1t otherwise appears that the
movant has satisfied the Rule 56 burden should be exercised spanngly ") Professor
Friedenthal and Mr Gardner elaborate

Concerns of inappropriate jucical acuvism in denying summary
Judgment may be alleviated by recogmuon of the actual practice of federal
courts that have allowed demals of technically appropriate mouons [I]t
appears that only 1n a handful of cases have trial judges actually denied
summary Judgment when it was otherwise appropnate It 1s doubtful that
speafically providing for judicial discretion in Rule 56 would substanually
increase the number of demals  Fears that judges will refuse summary
judgment in deserving cases are ameliorated by the structural incentives
aganst denying such a mouon unless good reason exists  Judges have an
increasingly large docket to manage By denying summary judgment m a
parucular case, a judge would be forced to oversee a case that she could have
otherwise thrown out, thereby contnbuting to her overburdened docket
Thus, a judge would be unlikely to deny an otherwise appropriate summary
Judgment motion unless she has a significant reason for doing so

Friedenthal & Gardner, supra note 33, at 119-20  Of course, if the discretion to deny
a propet motion for summary judgment should be exerused only rarely, one might
reasonably ask whether a discrenionary standard 1s worth the bother

90 Dawd L Shapiro, Federal Rule 16 A [ook at the Theory and Practice of
Rulemakimg, 137 U PA L Riv 1969, 1995 (1989), ser Bone, supra note 88, at 1964
{argumg that “rulemakers should be much more skepucal of delegating ciscretion to
tnat judges and should serously consider adopting rules that hmit or channel
discretion more aggressively”™)  Indeed, even some proponents of discretonary
summary judgment have called for something 4 httle less openended  See, e g,
Friedenthat & Gardner, supra note 33, at 95 (“|T|his discretion should not be
unbndled, judges should be given guidelines for deciding when 4 denial of summary
Juclgment 1 appropriate 7)

91 Frnedenthal & Gardner, supranote 33, at 117

92 1d



104 AMERICAN UNIVERSITY LAW REVIEW [Vol. 58 85

the mdividual judge’s skill as a case manager rather than the judicial
applicauon of substantve rules of law.”

The absence of any express guidance as to how to apply restyled
Rule 56 also leads to another problem because a district court now
has the discreuon to deny a proper motion for summary judgment,
an appellate court presumably may overturn such a decision only for
an abuse of discretion.” But just as the reasons why a proper motion
for summary judgment properly may be demed are difficult to
discern, so are the bases for determining whether those reasons are
legally insufficient. As a result, appellate review of district court
rulings on motons for summary judgment has now been made much
more complicated,” and the results in such cases have been made
much harder to predict.”

But the most significant preblem with discretionary summary
judgment mught be its effect on the modern federal civil procedure
scheme. For the discretion at issue here docs not relate to some non-

93 Id at 118
94  Seewd at 93 By contrast, it was well established that the standard of review of
a deasion rendered pursuant to former Rule 56 was de novo  See 11 James Wu
MOORE L1 AL, MOORE’S FEDERAL PRACTICE § H6 41[3]]a], at 56-339 to -341 (3d ed
2008) (“The appellate court’s review of the appropnateness of a grant or denial of
summary jJudgment 15 de novo, using the same standard employed by the district
court m 1ty determinauon as to whether or not summary judgment was
appropriate 7) (footnote omitted)  OF course, given that the standard of review was
de novo, one mught (again) wonder how former Rule 56 could be construed as
discretionary
95  As Professor Fnedenthal and Mr Gardner explan
If such a demal were to fall within one of the rare exceptions to the final
judgment requurement, the nature of the review by the court of appeals
would itself depend on the quesnon of whether the demal 1s within the thal
court’s discrennon  If the denal were withun the trial court’s ciscretion, then,
i a case in which the dental was based on the trial court’s discreuon, the
standard of review would be whether the trial court has abused that
discretion Moreover, if discretion can play a 1ole 1n the demal of a
moton for summary judgment, that fact coqu impact an appeal even when
a trial court has granted the mouon  In an extremely rare case, the appellate
court could concewvably hold that a trial court abused its discretion by not
denying the motion
Friedenthal & Gardner, supra note 33, at 93 Thus, at the distiict court level, the
resoluvon of a motion for summary Judgment has now become a two-step process
1) may the mouon be granted, and 2) should 1t be granted At the appellate court
level, a similar two-step process will be employed  Additional brefing along these
lines can be expected
96 The appellate courts also are goung to be hampered by the fact that there 15
curiently no rule requinng the distnet courts to Justify the demal of 2 motion for
summary Judgment See Febd R Civ. P 52(a) (3) ("The court s not required to state
findimgs ot conclusions when ruling on a motion under Rule [56] "y An
amendment to Rule 56 has been proposed that would solve this problem, at least to
some extent  See proposed Fro R Civ P 56(a) (“The court should state on the
record the reasons for granung or denying the monon ™) Regrettably, the proposed
rule’s use of the term “should”™ apparently renders the obligation to provide reasons
no greater than the obhgation to grant the motion 1n the first instance
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dispositive matter, such as the discretion to change the number of
interrogatories a party may propound.” Rather, this discretion relates
to a disposiiive matter—specifically, the ability to deny a judgment, on
the ments, i favor of a party that 1s otherwise “enutled™ to 1t. This
15 a remarkable development. As one legal scholar explains:

To be sure, district judges necessanly exercisc wide latitude on
many Issues that arise in the course of the pretnal process, if for no
reason other than those 1ssues require careful consideration of the
unique aspects of a particular case . But we have never ceded to
such an indmdualized judging model basic policy choices that are
mantfested in our procedural system.®?

Equally remarkable is the effect this approach to summary judgment
might have on modern federal court practice. As explained by the
Court 1n Celotex:

The Federal Rules of Civil Procedure have for almost 50 years
authonzed motions for summary judgment upon proper showings
of the lack of a genuwne, triable 1ssue of matenal fact Summary
Judgment procedure 1s properly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the Federal
Rules as a whole, which are designed “to secure the just, speedy
and mexpensive determination of every action.” Before the shutt 1o
“notice pleading” accomplished by the Federal Rules, motons to
dismss a complaint or to strike a defense were the principal tools
by which factually insufficient clarms or defenses could be 1solated
and prevented from going to tnal with the attendant unwarranted
consumption of public and private resources  But with the advent

97 See supra text accompanying notes 43-46 (descnbing the change fiom “shall”
to “may” m Rule 33)  This 1s not to say that a district court’s exercise of discretion
with respect to such matters cannot have a profound impact on the course of the
lingation, sometimes it can But 1t 1s a difference in kind, 1f not also 1n degree, from
the discretion to deny a proper motion for summary judgment

98 Feb R Civ P 56(c)

99 Marun H Redish, Summary fudgment and the Vamshing Trial  Implications of the
Litigation Mainx, 57 STAN L Rev 1329, 1357 (2005) Indeed, aside from those
mstances i which a distnct court s empowered to dispose of an action o the face of
cgregious conduct by one of the parties, see, ¢ g, Frb R Crv P 37(b) (“Failure to
Make a Duisclosure or Cooperate i Discovery”}, this development nught be
unprecedented Cf Fep R Cwv P 12(h){3) (*If the court determines at any ume
that 1t lacks subject-matter junisdictron, the court must dismiss the acuon 7} (emphasis
added), Feb R Crv P 55(b){1) (“If the plamuff’s claim 15 for a sum certain the
clerk must enter judgment for that amount and costs against a defendant who has
been defaulted for not appearing ") (emphass added) FEven a judgment as a
mattet of taw, a procedure that 1s thought to include some measure of discreuon,
ulumately must be granted if appropriate  See infra notes 150--152 and accompanytng
text  Admttedly, an acnon dismissed for lack of subject-matter jurnsdiction possibly
may be recommenced inostate court, see Shannon, supra note 6, at 131-33, and
parties may be granted 1eliet from any judgment under certain circumstances, see
Fip R Civ P 60(h) But these facts typically do not {and should not) have any
bearing on the decision whe ther to dispose of the action i the first instance
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of “nouce pleacding,” the moton to dismiss seldom fulfills thas
funcuon any more, and 1ts place has been taken by the mouon for
summary judgment Rule 56 must be construed with due regard
not only for the nghts of persons asserting claims and defenses that
are adequately based in fact to have those claims and defenses tried
to a jury, but also for the nghts of persons opposing such claims
and defenses to demonstrate 1n the manner provided by the Rule,
prior to trial, that the clains and defenses have no Factual basis "™
Thus, “[a]llowing judges discretion to deny summary judgment
when it would technically be appropriate does not come without a
price """ Most obviously, such a decasion would “burden the courts’
already overcrowded dockets,” because the “[plarues will be required
to continue with a case that otherwise would have ended or have
been limited in scope ™™  And, at the pleading stage, the
mstitutionalization of discretionary summary judgment seems likely
to result in the application of additional pressure on the district

100 Celotex Corp v Catrett, 477 US 317, 327 (1986) (ctations omitied), ser
Paul D Carnington, Making Rules To Dispose of Manafestly Unfounded Assertions  An
Exoraisin of the Bogy of Non-Trans-Substantive Rules of Cronl Procedure, 137 U Pa 1. Rrv
2067, 2090 (1989) (“The 1938 rulemakers placed primary rehance on Rule 56
providing for summary judgment as the means to exungush unfounded allegations,
claims, and defenses 7), Friedenthal & Gardner, supra note 33, at 116-17 {observing
that “the very existence of summary judgment may serve to lessen the filing of
coercive and harassing lingation™)

101  Friedenthal & Gardner, supra note 33, at 120

102 fd, see Redish, supra note 99, at 133541 (discussing the many problems
assoclated with “unnecessary trials” caused by the unproper applicatton of the
surnmary Judgment ptocedure) Ths also supplies the response to those who nught
argue that the demal of a proper monon for summary judgment results 1n httle harm
to the moving party For even 1f the denial was wrongful, the moving party 1s unhkely
to be fully vindicaed  As Professor Friedenthal and Mr Gardner explain

[A] demal of summuary judgment s virtually unappealable  Such a decision
1 interlocutory mn nature and, in the tederal system, with rare exceptions,
only a final judgment can be appealed Once a case has proceeded to trial
andl final decision, the prebimunary ruling denying summary judgment 1s
unhkely to be given serious consideration on appeal
Friedenthal & Gardner, supra note 33, at 92-93 (footnotes omitted)  Concevably,
some parties with meritorious summary judgment monons might nonetheless decide
to forego this procedure entirely, for if the court s hkely 1o deny the motion i any
event, the cost might not be worth the sk
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courts to scrutinize the parties claims ab inino'®—precisely the sort
of practice the Rules have sought to avord.'™
In the face of these concerns, one might wonder how discretionary
summary judgment can be justified. Perhaps the most prominent
proponents of this view arc, again, the authors of the treatise cited by
the Advisory Committee ' The treatisc authors begin their defense
of discretionary summary judgment by obscrving that Rule 56(c)
“establishes the standard for granung summary judgment by
providing that a court may cnter judgment only when 1t appears that
‘there is no genwne 1ssue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.”'* The authors
explatn—and on this point they surely are correct—that the “district
court has no discretion to enlarge its power to grant summary
judgment beyond the hmuts prescribed by the rule,” meaning “[1]t
may grant a Rule 56 motion only when the test set forth therem has
been met and must deny the motion as long as a malterial wsue
remains for trial "'’
“On the other hand,” the authors continue,
in most situations i which the moving p:ll"ty seems to have
discharged his burden of demonstraung that no genuine ssue of
fact exists, the court has discrenon to deny a Rule 56 mouon  This
15 appropriate since even though the summaryjudgment standard
appears to have been met, the court should have the freedom to
allow the case to continue when 1t has any doubt as to the wisdom
of terminating the action prior to a full trnal '™
So when, predsely, would such an exercise of discietion be
appropriate? According to the treatise authors,

103 See Carrington, supra note 100, at 2106 (observing that the recent revival of
Rule 12 practice “may reflect dissatisfacnon with summary judgment’s ineffectiveness
as a tool for dealing with unfounded contenuons”) Indecd, some have read the
Supreme Court's decision i Bell Atlantic Corp v Twombly, 127 5 Ct 1955 (2007), as a
parual responsc to the district courts’ collective tatlure to apply the summary
Judgment procedure as onginally mntended  See, ¢ . The Supreme Court, 2006 Term—
Leading Cases, 121 Flarv 1. Rrv 305, 307 (2007) (“Justice Souter argued that a
ngorous pleading standard was necded to curb the abuse of discovery, since neither
pretial management not summary judgment had proven {)drﬂcularly cffective ™)

104 See Redish, supra note 99, at 1339 (“Especially in hght of the federal cow s’
longstanchng commutment to a nouce pleading system, under which pleading
maotions are able to perform only an extremely himited role as a gatekeeper against
unjustified lawswits, summary judgment stands as the only wiable postpleading
protector agamst unnecessary trials °)

106 See Ftp R Civ P 56 advisory commuttee™s notc {citing 10A WRIGHT k1 AL,
supra nate 75 See supra notes 7475 and accompanying text

106 1DAWRIGILT L1 AL, supra note 75, at 517 (quotng Rule 56(c))

107 Id at517-18

108 Jd at 525-26
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federal courts [may} exercise their discretion to deny summary

Judgment when the non-moving party has faled to offer any

counter-affidavits or to provide any explanation under Rule 56(f)

as to why opposing affidavits are unavailable Although 1n theory

summary judgment normally should be granted 1n these situations,

if the opposing party s suffering from some handicap that prevents

hun from satisfiing Rule 56(e} or Rule 56(f), such as if the

opposing party is a prisoner unrepresented by counsel, a court

should be hesutant to grant summary judgment '™

Certainly, it wonld not be unreasonable for a district court to make
some minimal inquiry as to why the nonmowving party faled to
present anything mm response to a proper motion for summary
judgment before deciding that moton. But why should a faillure 1o
respond be a ground for denying the mouon? Even if the court is
somehow able to detcrmine that the non-moving party 1s suffering
from some “handicap,” what sort of “handicap” would be sufficient?
And how is a court to know whether this is the reason for the falure
to respond, as opposed to there simply being no factual basis for
opposing the motion? Is a court te presume that contrary evidence
nonetheless exists” And 1f so, that the non-responsive party will be
able to properly present it at tnal® The answers—or lack of sausfying
answers—to these and related imponderables compel the conclusion
that there 1s nothing unjust about granting a motion for summary
judgment when the non-moving party, after having reccived
reasonable notice and a reasonable opportunity to respond, does
nothing.""® If necessary and appropnate, relief from such a judgment
may be sought.'"! But prior to the enury of a judgment, a district
court must presume that the lack of any response whatsoever 1s due
to the lack of any leginmate basis for opposing the mouon, and not
due to some other reason
The treatise authors also argue that a court “should” consider the

“good faith” of a non-moving party that fails to oppose a mounon for
summmary judgment on what some might view as technicaliues.'"”
Examples provided include 1if opposing evidence offered “is defective
i form but is sufficient to appnsc the court that there 1s important
and relevant information that could be proffered to defeat the

109 fd at 527 (footnotes omtted)

110  Indeed, Rule 56 seems to require this result  See Adickes v § H Kress & Co ,
398 U S 144, 160 (1970) (*If respondent had met s tminal burden ., Rule 56(e)
would then have required petiboner to have done more than simply tely on the
contrary allegauon in her complant ™), see also supra note 33

111 SeeFrd R Cav P 60(b}

112 10AWRIGIE E1 AL, sufra note 75, at 528-29
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mouton,” or if the opposing party “has complied with Rule 56(f),” in
which case “the court has discretion to decide whether the reasons
offered for the failure to come forward with countering evidence are
sufficient to preclude summary judgment.™"

Undoubtedly, when the requirements of Rule 56{f) have been met,
the opposing party may—perhaps even should—be given more ume
to present its evidence Indeed, for the poorly represented, Rule
56(f} is probably a vastly under-utilized procedure. Moreover, at least
as to some hngants, a district court probably should provide some
guidance as to how to meet “technical” requirements, such as how to
present evidence n a proper form.''' Regardless, such assistance
should not amount to a free pass to trial. There must be a day of
reckoning, and if, after a reasonable amount of umc, the opposing
party still 15 unable to present contrary evidence in proper form, a
proper motion for summary judgment must be granted ' There s,
again, no reason for beheving that the result at trial will be better.''®

The authors of the treause cited by the Adwisory Commuttee next
argue that “{j]udicial discretion also comes into play in evaluating the
matenal that has been made available to the court.™” For example,
“although the general rule 1s that difficult legal 1ssues do not
preclude summary judgment, .. difticult or complicated tegal 1ssues
should not be adjudicated upon an madequate record.”™ By

113 fd at 529

114 ¢f Enckson v Pardus, 127 § Ct 2197, 2200 (2007) (“A docament filed fro se
15 ‘to be hberally construed,” and ‘a gre s¢ complaint, however mardully pleaded,
must be held to less stnngent standards than formal pleadings drafted by lawyers ™
(citations omutted) ) (quoting Estelle v Gamble, 429 U S 97, 106 (1976))

115 See supra note 86 (arguing the same poimnt)

116 Pnor to the Restyle Project, some refuge from “techmical” requirements
might have been sought in Rule 1, which used 1o provide that the Rules “shall be
construed and adminustered to secure the Just, speedy, and nexpenswe
determuination of every action ™ FLD R Civ P 1 (repealed 2007) Regrettably, “shatl”
was changed to “should” here also, see Frib R Civ P 1, apparently reheving the
distnict comts of any firm oblhigation along these hines A second problem with the
applicaton of Rule 1 1s that the supposed “justness” of a de mal of a proper motion
for summary judgment must be balanced against the effcat of such a decision on the
speed and cost of the eventual determunation of the achon  That 15 going to be a
citficult burden to meet  See supra notes 102-103 and accompanying text (discussing
the impact of restyled Rule 56 on docket load and speed)

117 10AWRIGH T ¥ L AL, supra note 75, at 529

118 10AWRIGHT #1 AL, supra note 75, at 529, awcord Fricdenthal & Gardner, sugra
note 33, at 121 (arguing that discretionary summary judgment would enable judges
to “forego mvestng scarce nme and resources mto cases thae are parucularly
comphcated or complex, or mtertwined with 1ssues not appropriate for summary
judgment™  Professor Friedenthal and Mr Gardner go so far as to propose the
following cost-benefit balancing test

In deciding whether to deny swimmary judgment, judges should conduct a
balancing test, taking mnto account the nterests of hoth the plainuff and the
detendant relative to the etfiaency concerns of the federal judiciary 1t the
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exercising its discretion to deny the mouon 1n such a situation, a
district court would permit development ot a fuller record and would
save ume 1f disposition of the motion would require the same time
and effort as a plenary tnal.'”

It 15 difficult to dispute the notion that “difficult or comphcated
legal 1ssues”—or any legal 1ssues, for that matier—"should not be
adjudicated upon an inadequate record ”'*" The sad reahty, though,
1s that the record—even at trial—s never perfect, and that cases are
probably decided on “inadequate” records daily."™ But this is all
beside the point; at summary judgment, either the motion s
“properly made and supported”® or it is not, and 1f 1t 1s, that motion
is to be granted uniless the opposing party can properly “set out
spectfic facts showwng a genuine issue for trial ”'** Nothing in Rule 56
expressly permits a court to await a “fuller factual foundauon,”' nor
should 1t '

Regarding the cost-benefit argument—ie., the nouon that a
mouon for summary judgment may be denied whenever a court
determines that deciding the motion would take more time than

burden on the court in deciding summary judgment would be substantally
greater than the adverse effect of a demial on the movant, then a demal may
be appiopriate, without determining the existence of a factual dispute  In
evaluating the costs and benefits of denymng summary judgment, courts
should consider such factors as whether the claim 1nvolves motve, state of
mind, or credibility, whether the matter 15 particularly complex, and whether
1ssues tpe for summary judgment are intertwined with 1ssues not proper for
surnmary adjudication
Id at 95

119 See 10A WRIGHT ET AR , supra note 75, at 529-30

120 Id at 529 Indeed, this was essentally the holding of the Supreme Court m
Kennedy See supra notes b0-68 and accompanying text (analyzmg Kennedy v Silas
Mason Co , 334 U S 249 (1948))

121 At least this 1s true at the district court and court ot appeals levels To the
extent the Supreme Court’s junsdiction 1s dwcretionary, see, eg, Sup Cr R 10
(“Review on a wnt of certioran 18 not a matter of nght, but of judicial discretion ™), 1t
might have the luxury of deciding only cases having “adequate” records  Agan, that
seems to be what the Court was saying 11t Kennedy See supra notes 5968 The lower
federal courts {and partcularly the district courts), however, have hittle choiwce but to
“decide a hugated msue that » otherwne within their jursdictton,” Herbert
Weschsler, The Courts and the Constitution, 65 Co1uM L Rev 1001, 1006 (1965}, no
maittet how poorly that 1ssuc ts presented

122 Frp R Civ P 56(e){(2)

123 Hd

124  10A WRIGILL LI AL , supra note 75, at 530

125  As tor the “intertwined 1ssues” argument (see supra ntote 118), 15 this not an
appropriate wse of partial summary judgment®  See FeD R Civ P 56(d) (1) ("
sammary judgment 15 not rendered on the whole action, the court should, to the
exient practicable, determune what matenal facts are not genwnely at ssue The
tacts so specified must be treated as established in the acton ™) Alas, following the
“restyling” of Rule 56(d), a districr court only “should”™ perform this exere 1ve—and
even then, only if “practicable”—meamning partal summary judgments also mught be
harder to come by
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trying the case—this might make sense, 1f Rule 56 expressly so
provided. It does not The sad reality again 1s that many motons
{summary judgment and otherwise) take more time to deade than
they arc “worth,” and vet the Rules provide no express exception of
this nature. It also seems doubtful this 1s a route the federal courts
ought to take, as there arc doubtless better ways of dealing with
motions that are not “worth™ the cost.'*® Moieover, even were Rule
56 construed to mclude such a cost-benefit exception, one should
consider the difficulty of companng the “burden on the court” with
the “adverse effect of a denial on the movant " For example, how
does a court know how long it will take to deade a mouon for
summary judgment unul 1t actually decides 1t? Or how long 1t would
take 1o Lry a case until it 1s tried® How much time 1s the court to
devote to estimaung these figures? How does the court know
whether there will be a tnial, even if the moton 18 denied? And even
if it did take as long to decide a motion for summary judgment as it
would to try the case—an extremely dubtous propositton'®—is there
anything ternbly wrong with that, at least so long as the motion s
granted?

The treatise authors further argue that the timing of the motion
should also be considered by a district court when deciding whether
to deny summary judgment, because “further development of the
case [might be] needed 1n order to be able to reach s decwsion.”™

One situation tn which this may occur 1s with respect to a summary-
judgment moton made prior to the close of the pleadings
Although the mouon may be deaded at this pomnt, n some
situations complenon of the pleadings would serve to clanfy the
155UES In a related vein, even after the pleadings are closed
courts have demed summary judgment without prejudice to
renewing the mouon after discovery or at tnal, a procedure that
occasionally has led to a subsequent grant of the motion  Courts

126 For example, one mght start with the economically remarkable nature of the
federal pudiciary and the fact that a relatively modest filing fee enables parues to
impose a potentially enormous burden on the system  Perhaps the parties should be
required to bear a larger share of this cost

127 Fnedenthal & Gardner, supra note 33, at 95

128 For one thing, 1t should be acknowledged that *{d]efendant’s motions for
summary Judgment are far more common than planuffs” mouons ™ Joe S Ceall et
al, A Quarter-Century of Summary fudgment Practice m Six fFederal Ihstrct Cowrts,
4] EvpiRical LeGat S1up 861, 886 (2007) A defending party typieally need prevail
only as to a single element ot a claim, thus ohviating the need to hear the cdlaiming
party’s entire case  Moreover, aside from oral argumcnt, semmary judgment
mouons typically are dectded on a paper record, which tends to take much less time
1o consider than a record produced through live testimony

120 10AWRIGHI BT AL, supranote 75, at 530
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also have reserved their ruling on a moton for summary judgment

until after the tnal of a separate 1ssue  Indeed, when the motion 1s

pressed for the first bune at trial, the court may ignore ut and

proceed with the trial '™

It 1s readily conceded that a court may deny a motion for summary

judgment made at tnal, though such a4 motion makes so little sense 1t
barely warrants discussion. For m this instance, the discretion to
deny the mouon would come not from Rule 56, but from other
sources, as the demal would be based solely on the lateness of the
motion."”! Conversely, what sense does 1t make to deny a motion for
summary judgment because 11 was made “too soon™ Is not the
uming of such a motion clearly prescribed in Rule 56(a) and (b)?
And 15 not this “problem” adequately addressed by Rule 56(f)” In
other words, 15 not a brief postponement, rather than outright denal
(or postponement untif tnal), the more approprate course®'™
Moreover, why is it so important to await the responsive pleading,
which typically 1s regarded as irrelevant in this context?'™ And would
not a denal in this context potentially obviate what is often regarded
m practice as a salutary and costsaving procedure?'™

130 Id at 531 (footnotes omitted)

131 Such a motion, 1 other words, would be demed summanly, prior to any
conwderation of the merits See FtD R Crv P 16(c){(2)(E) (empowering the distnct
courts to issue pietrial orders regarding the “timung of summary adjudicatron under
Rule 56™) Thus, 1t seems unlikely such a motion (as well as any renewed motion)
would even be made, as most competent distnict courts, pursuant to Rule 16, uulize
some¢ form of pretnal scheduling order requning that mouons for summary
Judgment be made much sooner Of course, if for some reason the court were to
constder the motion and deaide that 1t 1s mernttorious, what sense would 1t make to
deny it as untimely?

132  Cf 10B CHARIES ALAN WRIGHT kI AL , FEDERAL PRACIICE AND PROCEDURE
CIviL § 2740, at 408 (3d ed 1998) (descnibing the question “whether a court may
permanently deny a summary-judgment motion and set the case for trial even
though there has been no showing that a genwne issue of fact exusts™ as “mteresting,”
though acknowledging that “[1]n only one early reported case has Rule 56(f) been
relied upon 1o ssue an order of that type”)

133 See Feb R Civ P 56(e) (2) (prowiding that a party opposing a mouon for
summary judgment “may not rely merely on allegations or demals 1n its own
pleading”)  Presumably, this would not be the case 1n the unhkely event that the
defending paity admits all or almost all of the aliegations 1n the claiming pariy’s
pleaching, but the lack of a responsive pleading would not prevent the defending
party from making the same admissions at surnmary judgment (and if that » the
defending party’s intent, the action 1s ikely to settle i any event)

134 Summary judgment 1s frequently sought carly 1in the proceedings by onc ot
both parties m actions wvelving predominantly legal, as opposed to factual, disputes
precisely so that they may achieve a swift resolution at a relatively low cost For
example, the Supieme Court repeatedly has approved of the use of this procedwe 1n
the area of quahfied immurmty  See Saucier v Kate, 53% US 194, 200-01 (2001)
(“Where the detendant seeks quabfied immunity, a ruling on that wsue should be
made early in the procecdings so that the costs and expenses of tnal are avowded
where the defense v dipositive As a result, 'we repeatedly have stressed the
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Finally, the treatisc authors observe that Rule 56 authorizes a
district court to make interlocutory summary adjudhcations and to
cnter a partial summary judgment.'” “By using these alternatives to a
total grant or denial of summary judgment,” they argue, “the court 1s
able to shape the hugation and make certain it progresses in an
orderly fashion.”"® Moreover, “[c]ourts sometimes have exercised
their discretion to deny summary judgment on only a portion of the
case when they {eel that a more expeditous approach would be to
adjudicate the entire casc at one ume.”’

One must agree that Rule 56(d) indeed prowvides for partial
summary judgment where appropriate, but if a grant of full summary
judgment 1s justified, how does a grant of partial summary judgment
render the progression of the litigation more “orderly™ And why 15
the delayed adjudication of the enoire action “at one time” more
“expeditious” than the adjudication of only that portion of the action
that remains in dispute? The answers to these questions are eluding.

Though not cited by the Adwisory Commuittee, additional
arguments in favor of discretionary summary judgment are ottered by
Professor Jack H Frniedenthal and Joshua E Gardner in what appears
to be the leading article on this subject '™ Frniedenthal and Gardner
observe that “[i]n constdering whether judges should have discretion
to deny an otherwise appropriate motion for summary judgment,
consideration must be given to the policies and purposes served by
summary judgment, concerns of judicial acuvism, and costs and
benefits to planuffs, defendants, and the judiciary.”™ They then
argue that “aggressive use of Rule 56 may unduly burden both the
court and the parties to the case. Preparing, arguing, and ruling
upont summary judgment motons increase lingation costs and
consume judicial resources "'’ In other words, “‘the incorrect use of
the summary judgment procedure obviously increases delay and
expense 1n the final disposition of hitigation and thus aggravates the
very problem the procedure was devised to solve ™

There are several possible responses to this argument. First, to the
extent that an “aggressive” use of Rule 56 may be deemed “incorrect,”

mportance of resolving immumity quesuons at the earliest possible stage 1n
Liugation ) {quoung Hunter v Bryant, 502 U 5 224, 227 (1991))

135 See 10A WRIGITL k1 Al , supra note 75, at 531-32

136  Id at 552

187 M

138  See Friedenthal & Gardncr, supra note 33

139 id at 115

140 id a1 117 (footnote omitted)

141 Id (quoting John A Bauman, A Ratwnale of Summary fudgment, 3% Inn L]
467, 467 (1958)}
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1t seems that there are already procedures (not to menton monetary
disincentives) 1n place to deal with that problem."* Second, as for
the notion that an “incorrect” use of summary judgment causes delay,
this seems highly unlikely in a world where trial dates are assigned
urrespective of what might precede them The competent district
court will schedule the deadline for motions for summary judgment
far enough 1n advance of trial so as to avoid any delays of this
nature '® Third (and most importantly), how do concerns regarding
the “aggressive” or “incorrect” use of Rule 56 jusufy the demal of a
proper mouon for summary judgment® Indeed, how could a proper
motion for summary judgment be deemed “mcorrect”™?

Friedenthal and Gardnecr also argue that modern courts “have
recognized an addmonal, morc controversial, use for summary
judgment as a teol to ‘ease docket pressures by enhancing the case
management power of the federal courts.””"* The meaning of this
argument is not entirely clear, perhaps the idea 15 that district courts
today are more likely to encourage the use of summary judgment, or
are more inclined to grant summary judgment sua sponte. If that s
the point, then these also seem to be means of promotng lingation
efficiency, if not also fairness. On the other hand, to the extent these
authors are suggesung that district courts, simply Lo “ease docket
pressures,” are now granting motions for summary judgment that fail
to meet the requirements of Rule 56, this would be an argument for
greater appellate court scrutiny of summary judgment rulings, not
discretionary summary judgment. '™

142, See, eg, Fen R Civ P 11, ser also Samuel Issachar off & George Loewenstein,
Second Thoughts About Summary Judgment, 100 Yarr L] 73, 114-18 (1590) (discussing
other posstble means of discouraging the unwarranted use of this procedure,
including fee shafting)

143 See supra note 131 and accompanying text {ducussing a district court’s
authority to 1ssue pretrial orders to set the schedule for proceeding)

144 Friedenthal & Gardner, supra note 33, at 117 {quoting Robert J Gregory, One
Too Many RBiwers To Cross  Rule 50 Practice in the Modern Fra of Summary fudgment, 23
Fta 5t U L Rev 689, 704 (1996)), see id at 104 (“In an atmosphcre in which
summary Judgment 1 favored, 1t appears increasingly mmportant to allow courts
discretion to deny motions that they believe are inappropriate under all of the
arcumstances, lest mentoriows cases be ‘automatically’ ehiminated when they should
have gone to trial ™)

145 The same response may be given to those concerned that this problem mght
be confined only to certain areas ot the law ot to cettan hiugants  For example, one
legal scholar recently argued that the 1elanively high rate of summary judgments in
favor of defendants 1n employment and discnmination cases should caise the courts
1o “exercise all discretion m favor of tnal 7 Ehzabeth M Schneider, The Dangers of
Summary fudgment  Gender and Federal Cunl Ditigation, 59 Ruicrrs Lo Rev 705, 777
(2007)  But 1t seems that the better solution s greater awareness of the problem,
coupled (again) with heightened appellate court scrutiny
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Friedenthal and Gardner further argue that “fears of an increase
Judicial activism seem overstated ”'* Rather,
allowing the trial court discreton to deny summary judgment
constitutes  discretion  as cieatvity, a form  of insututonally
recognized discretion jusubying  appellate court deference
[that] 1s permussible . as an exercise of equitable discretion in the
imdmvidual case, and therefore does not threaten the preexisting
rule structure  This notion . . 15 conststent with the intentions of
the committee that designed the Federal Rules in 1938, and [sic]
consciously chose to leave much to the mtelhgence, wisdom, and
professionalism of those who would apply the Rules '
Friedenthal and Gardner add that allowing such discretion over
summary judgment “scems no more threatenmng than the discreton
judges already exercise in denying an otherwise proper motion for
Jjudgment as a matter of law,” and that “it makes little sense to allow
Judges discreton in denyung motions 1n the former category and not
the latter.”"*

To rebut these arguments, merely stating that fears of an increase
in judicial activism seem overstated does not mean that discretionary
summary judgment cannot result in an increase n judical acavism or
that such an increase might not in fact occur  Moreover, though the
Adwvisory Commuttee that drafted the onginal Rules might have
incorporated some degree of “equitable discreuon,” it should be
recognized that the same committee consciously omitted such
discretion from 1ts version of Rule 56 '

Further, though 1t does appear that a district court has some
measure of discretion with respect to the resolution of a mounon for
judgment as a matter of law, the discretton inherent in Rule 50 1s

hmited to the fming of the granung of such a mouon ™ A proper

146 Frniedenthal & Gardner, supra note 33, at 118

147 fd {footnotes and quotation marks omitted)

148 [d at 118-19 (footnote omitted) Frniedenthal and Gardner also analogize
mouons for summary judgment to motions for a new tnal and for a temporary
restraming order {see id at 118-19), as well as vo cnimuinal sentencing (see id at 115-
16 n 153), though those examples seem far less apposite

149 Seel FRD CXXV-CXXVII (1941) {settung forth onginal Rule 56)

150 Feb R Civ P 50{a)(1) (“If a party has been fully heard on an issue during a
Jury trial and the court finds thar a rcasonable jury would not have a legally sufficient
evidentuary basis to find for the party on that 1ssue, the court may (A) resolve the
1ssue aganst the party, and {B) grant a moton for judgment as 4 matter of law
against the party on a clam or defense that, under the controlling law, can be
maintaned or deteated only with a favorable finding on that issue ") Rule 50(b),
which governs renewed mouons for judgments as a matter of law, further provides

If the court does not grant a mouon for judgment as a matter of law made
under Rule 50(4),  the movant may file a renewed motion tor judgment as
a matter of law {following tnal] and may include an alternative or joint
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mouon for judgment as a matter of law made pre-verdict properly
may be granted at that juncture, or it may be demed, in which case 1t
is deemed preserved.” But if it is denied, and 1f the jury returns a
verdict 1n favor of the non-moving party, then a renewed motion for
judgment as a matter of law must be granted '™ Generally speaking,
there is nto exercise of discretion at this later stage 1n the proceeding,
lest a gross injustice remains unresolved * Thus, summary judgment
(at least formerly) and judgment as a matter of law differ
operationally only in that a final ruling on the latter motion may be
delayed pending the outcome of the trial.'™* Under both procedures,
a proper motion ultimately must prevail.'”

request for a new tnal under Rule 59 In ruling on the renewed motion, the
court may.
(1) allow judgment on the verdict, if the jury returned a verdict,
(2) order a new trial, or
(3) direct the cnuy of judgment as a matter of law
Fro. R Civ P 50(b)
151  SeeFrp R Crwv P 50(a){(1), 50{b) As the Supreme Court explamed
[ TThe Distnict Court’s “demal of [a]| preverdict motion cannot form the
basis of [an] appeal, because the demal was not error It was merely an
exerase of the District Court’s discretion, in accordance with the text of the
Rule and the accepted pracuce of permuting the jury to make an imtal
Judgment about the sufficency of the endence
Umitherm Food Sys , Inc v SwittEckrich, Inc, 546 U 5 394, 406 (2006)

1562 See @ MOORE EL AL , MOORE'S FEDERAL PRACTICE § 50 06[5][b], at 50-36-37
{3d ed 2008) (*[A] court must grant judgment as a matter of law 1if there 15 no legally
sufficient evidentiary basis for a reasonable jury to find for the nonmovant under
contioling law ") {emphasis added and citatons omutted)  Admittedly, a renewed
moton need not be granted where the imtial movon 15 made prior to the close of all
the evidence and the nonmowving party’s case somehow unproves following the
adrmission of addittonal eidence However, this 1s a relatvely rare occurrence

153  Consider also that the standard of review for a demal of a motion for
Judgment as a matter of law 15 de novo, see 9 MOORE ¥ T AL , supranote 152, § 50 92[1],
at 50-128—meamng (again) that this 1ssue 1s considered a question of law, and not a
matter left to the discreunton of the chstrict court

154  Actually, 1t 18 somewhat unclear why there should be any discretion to deny &
proper pre-verdict mouton for judgment as a matter of law, despite the Fact that such «
deral 15 only temporary Indeed, there are mdications that this was not always the
recogmzed practice  Se, e g, Improvement Co v Munson, 81 US (14 Wall ) 442,
447 (1871} (“[1]t ®» settled law that 1t 15 error to submmt a queshion o a Jury 1 a case
whete there 15 no evidence upon the subject ), Greendeat v Buth, 34 US (9 Pet)
292, 299 (1835) (“Where there s no evidence tending to prove a particular tact, the
court are bound so to instruct the jury, when requested ") As explained by the
Improvement Co Court.

When a prayer for mstruction 15 presented to the court and there 15 no
evidence 1 the case te support such a theoty 1t ought always to be demed,
andf it 1s given, under such circumstances, it 1s error, for the tendency may
be and often 15 to mslead the jury by withdrawing thar attention from the
legitimate points of inquuiry involved 1n the sue  Nor are judges any longer
required to subont 4 quesion to a jury merely because some evidence has
been introduced by the party having the burden of proof, unless the
evidence be of such a character that it would warrant the jury in finding a
verdictin favor of that patty [TIn every case, before the evidence 15 left to
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the jury, there 15 a prehminary question for the judge, not whether there 1s
Literally no ewidence, but whether there 1s any upon which a jury can
properly proceed to find a verchet for the party producing it, upon whom the
onus of proof 1s imposcd
81 US a1 448 Such an approach is not necessarly inconsistent with the text of Rule
50, which could be interpreted as requinng the entry of a proper pre-verdict motion
for judgment as a matter of law, while at the same ume preserving for post-tiial
reconsideration an erroneous (and mterlocutory) demal of such a motion
The same treanse that endorses discrettonary summary judgment justfies the
current practice with respect to Judgments as a matter of law as follows
The court has power under the rule to grant judgment as a matter of
law at the close of the plaintiff’s case  Nevertheless it has been said to be
the better and safer pracuce to defer a ruling upon the motion unul
both sides have finally rested The exercise of restramt may prevent
the entry of an erroneous judgment
Even at the close of all the evidence, 1t may be deswirable to refrain
from granting a motion for judgment as a matter of law despite the fact
that 1t would be possible for the district court to do so I judgment as a
matter of law 1s granted and the appellate court holds that the endence
1 fact was sufficient to go to the jury, an entire new t11al must be had
It, on the other hand, the trnal judge submtts the case to the jury, even
though he or she thinks the evidence wnsufficient, final determinaton of
the casc ts expedited greatly  [If the jury agices with the tral court’s
appranal of the evidence, as a matter of law, the case 15 atan end  1f the
jury brings in a duferent verdict, the tnal court can grant a renewed
motion for judgment as a matter of law  Then, if the appellate court
holds that the trial court was m error in its appransal of the evidence, it
can reverse and order judgment on the verdict of the jury, without any
need for a new tnal
9B ARIHUR R MIITER & CHARI S ALAN WRIGH I, FEDERAT PRACGILICE AND PROCHDURE
Civit § 2533, at 515-17 (3d ed 2008) (footnotes and quotauon marks omutted) The
current Supreme Court seems 1o agree
[W]hile a district court 1s permttted to enter judgment as a matter of law
when 1t concludes that the ewdence 15 legally sutficient, 1t 15 not
required to do so  To the contrary, the district courts ate, 1t anything,
encouraged to submut the case fo the jury, rather than granting such
patedalele
Unitherm Food Systems, 546 U § at 405
The pragmanc appeal of this approach 1s difficult to deny But there ate problems
as well  As Professor Cooper lumself once explained
Direction betore the jury has a chance to return a verdict, however,
has advantages which ensure s contnued employinent  T'he more
obvious advantages e m the direcuon of “efficiency”™ —the directed
verdict obviates the need for argument, nstructions, and what may he a
lengthy jury deliberanon  Seme cases may call so clearly for a directed
verdict that these advantages easily outwergh the potennal advantages of
Judgment notwithstanding the verdict An advantage more difficult
to evaluate 15 that direction before the jury has had an opportumty to
deliberate changes the nature of the confrontation between judge and
Jury Althongh the duected verdict 1s a clear exercise of a control which
might have been avorded by awaiting rendition of the verdict, thete 15 an
offsetting uncertamty whether the control has functioned so as o do
anything more than expedite a result which any jury would inevitably
reach anyway Judgments notwithstanding the verdict, on the other
hand, place the fact of control in stark reliel—the jury’s actual verdict
has been supetseded by an exerase of judicial power
Edward H Cooper, Directions for Drrected Verdicts A Compass for Federal Courts, 55
Miny L Rev 903, 903 n 1 (1971) In other words, the granhng of a pre-verdict
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Friedenthal and Gardner conclude by arguing that “the costs
associated with discretionary denials of summary judgment can be
outweighed by the benefits 1o the admimistration of jusuce.”™ In
particular, they would require district courts “provide a written
explanaton for their denials of technically appropriate motions for
summary judgment "5 Though “[t]his requirement would clearly
contribute to the workloads of the already overburdened judiciary,”
“the ‘cost’ of a wnitten decision would ultimately result in a ‘benefit’
to litigants in terms of guidance on their case and in a ‘benefit’ to the
judiciary wself in terms of legiumacy.”"*

Regrettably for Friedenthal and Gardner, the Rules do not require
an explanation for a discrenonary denial of summary judgment '
But even 1if they did, 1t 15 not at all clear that the benefits of such a
rule would outweigh the costs. It 1s also unclear that such a rule
would add to the legitimacy of the judiciary Consider, for example,
how an order of this nature might read:

The Court finds that there 15 no genuine 1ssue as to any material
fact, and that those facts, as well as the relevant law, favor the
moving party. Nonetheless, because [insert discretionary reason],
the Court concludes that the moving party’s motion for summary
Judgment should and will be demed, meamng trial will proceed as
scheduled Of course, based on the record as 1t now stands, the
Court has no doubt that the moving party will prevail at that tnat
Indeed, if the cevidence proffered at tnal were to murror that
presented in compuncuon with this motion, the moving party would
be entitled to a judgment as a matter of law

motion for judgment as a matter of law 1} 15 2 ruling on which the distnict courts are
rarely wrong, 2) has the potentdl for saving considerable nme and money, and 3}
avoids an awkward “reversal” of an erroneous jury vercict  Whether the benefits of
deferring such a deaision outweigh these costs is at least debatable

155 Undoubtedly, an “excephion” exists m those situations where the inabthty to
prove ond's case was caused by the erroneous preclusion of relevant evidence, n
which case a new tnal presumably would be the appropnate remedy Moreover,
there 1v some precedent (dubious as 1t mught be) for the novon that a planoil
lacking sufficient proot might be able to obtain rehef pursuant to Rule 41(a), and be
granted a voluntary disimissal, even posttrial - See Neely v Martin K Eby Conste Co
386 US 317, 328 (1967) (“A plamntff whose jury verdict 15 set awde by the tnal court
on defendant’s motion for judgment » o ¢ may ask the tnal judge to grant a
voluntary nonsuit to give plantft another chance to fill a gap in his proof ™)  But
neither of these possible, alternative torms of relief detracts from the general rule
Cf Montgomery Ward & Co v Duncan, 311 U S 243, 2561 (1940) (*Each moton, as
the rule recognizcs, has its own oftice ™)

[56  Friedenthal & Gardner, supra note 33, at 120

1537  Id at 122

158 I

169 See supra note 96 (discussing the eftect of Rule 52(a) (3))
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Such an order would provide some gwdance to the parties i the
acton. Whether it would add to the legitimacy of the federal courts
1s another matter

CONCLUSION

Discrettonary summary judgment 1s but the latest example of the
growing use of discreuon wn the Rules,' and the battle over the
proper role of discretion in the Rules 1s but part of the larger battle
over the proper role of discretion i law generally.’™ Though
discretion might have 1ts wirtues, 1t also must be recognized that
discretion “often concentrates unbridled power in few hands, fails to
create clear or predictable guidelnes, and permits disparate
treatment of like cases.”’™ As one legal scholar explains
The most promment drawbacks of discrenon hardly need
elaboravon  Discretion makes 1t easier than rules usually do for
deciston-makers to consult illegiimate considerations, and 1t does
nothing to keep them from making “mistakes”. Less prominently,
discretion may have untoward psychological effects on deasion-
makers  Discretion 15 a kind of power, and power corrupts.
Discretionary power seems conducive to an arrogance and
carclessness in dealing with other people’s lives that judges already
have too many incentives to succumb to '**

And regardless of the appropriatencss of discretion as to minor

procedural matters, its use 1s nappropriate when it comes to

160 See Thomas D Rowe, Jr, Authorrzed Managenafism Under the Federal Rules—and
the Extent of Convergence with Conl-Law fudging, 30 Sw U L Rev 191, 193 (2007) (“If
one theme can fairly be smd to dominate in the rounds of Cwil Rule amendments
adopted since [1982], that theme 15 the authotizaton of both numerous specilic
measures that district courts can wse and the wide discretion they have in pretrat
litigation management "), s alse Bone, supra note 88, at 1962 (“Federal duwstrict
Judges exercie extiemely broad and relatively unchecked diseretion over many of
the details of kugation 7}, Judith Resmk, Managerial Judges, 96 Hary L Rev 376, 411
(1982) (discussing the “broad discrenon of the trial judge who assumes a managenial
role™)

161 See Roscor PoOUND, AN INTRODUGTION 10 [HE P 050PHY OF Law 54 (rev ed
1954) {“Almost all of the problems of jurisprudence come down to a Randamental
one of wule and discrenion, of admimstration of justice by law and admimistration of
Justice by the more or less trained mttion of expenenced magistrates 7), Bone,
supra note 88, at 1966 (“Determumng the optimal degree of discretion is an 1ssue that
pervades all law and legal regulatuon ™y

162 Edward Brunet, The Triumph of Efficiency and Discretion Over Competing Complex
Fhgatien Poliaes, 10 Rev Line 273, 300 (1991), <ee Richard L. Marcus, Sluching
Toward Discretion, 78 NOIRF Dar: [ Ry 1561, 1571 (2008) (“The current concern
about procedural discretion s whether unconstraned discietion about procedure
could subvert substantive justice ™)

163  Cart E Schneder, Docretion and Rules A Tawyer’s View, in Thr Uses OF
DisCRENON 47, 68 (Keath Hawkins ed , 1992), see also Bone, supra note 88, at 1963
(discussing 115k of abuse and competency concerns)
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summary judgment. As Prolessor Redish expiains, “[v]esung such
case-hy-case discretion n tnal courts effectively precludes overall
normative choices on issues that are central to the higation matnx,”
and “any value that might be scrved by predictablity in procedural
decisionmakmg . . . 1s undermined by ceding so much power over
summary judgment to the district judge in the indwvidual case.”'**

Thus, summary judgment, where proper—i.e , where the material
facts are essentially undisputed and the law favors the moving party—
must be granted Just as with trial itself, there can be no “discretion”
beyond the judgment always inhercnt in the ascertainment of the
relevant law and the apphication of law to fact Stmpped of its vencer,
it is an unwillingness to deprive parties of a tnal and to devote the
time necessary to decide the ssues raised in a motion for summary
Judgment that dnve the discretionary summary judgment movement.
Yet, neither of these considerations can supply the need for this
doctrine. If the district courts are unwilling to apply thts procedure
properly, perhaps 1ts eliminaunon would be the better course.'” But
so long as summary judgment 1s retaned, it must be apphled as
designed

POSTSCRIPT

The Adwvisory Committee recently proposed sweeping
amendments to Rule 56.1°  On August 8, 2008, the Standing
Committee on Rules of Pracuce and Procedure released proposed
Rule 56 for public comment.'® “After the public comment period,
the proposed amendments will be reconsidered in light of the
comments receved.”’™ To the extent the amendments finally
approved by the Advisory Committee are approved by the Standing
Commuttee, the Judicial Conference, and the Supreme Court, they
“will take effect on December 1, 2010, unless Congress affirmatively
acts to defer or reject them ™'

164 Redwsh, supra note 99, at 1357

165 At least one legal scholar has advocated precisely that  See generally John
Bronsteen, Agamst Summary fudgment, 75 Geo Wase L Rev 522 (2007)

166 See generally R¥PORT OF THE CIVIE RULES ADVISORY COMMITTEE (May 9, 2008, as
supplemented  June 30, 2008) [hereinatter 2008 Rerori], avarable at
http //www uscourts gov/rules/Reports/CV_Report pdt

167  Ser MEMORANDUM 1O [HE BENCH, BAR, AND PUBLIC. ON PROPOSED AMENDMENTS
10 11E Feperal Rutks (Aug B8, 2008), available at hup //www uscourts gov/rules/
2008-08-Memo_to_Bench_Bar_8_8_08 pdf

168  PREEIMINARY DRAFT OF PROPOSED AMENBMENIS (O 111 Feperal RULFS OF
PRACHICE AND PROCEDURE A SUMMARY FOR BENCIT AND BAR (August 2008) [heremafter
SUMMARY], availnble at http / /www uscourts gov/tules/Reports/Brochure pdt

169 Id
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A substantial portien of the Adwisory Committee Report
accompanying proposed Rule 56 1s devoted to the issue whether
“should” should be retained, or whether that term should be
replaced by “must ' Though proposed Rule 56 retains the usc of
“should,” the Advisory Committee clearly is divided on this 1ssue, and
the choice of the proper term seems to be in flux.'”

Many of the arguments made by the Adwisory Committee 1n
support of retaining “should” have alicady been addressed in this
Article A few responses, though, to those that have not

The Advisory Committee argues that “should” should be retained
because a change to “must” might signal a change in the “standard
for granung summary judgment”—a matter that the Advisory
Committee has deemed off-limits—rather than the “procedure for
presenting and deaiding a summaryjudgment mouon.”"” But the
argurnent that the use of “must” might result in a changing of the
standard for granting summary judgment assumes that the choice
between “should” and “must” has some bearing on that issue
Arguably, it does not, for in erther situation, a district court may only
grant the motion if the established standard (no genuine 15sue as to
any material fact) has bheen met. Strictly  speaking, the
“should”/“must” 1ssue concerns only the issue whether courts should
be given the discretion to deny a motion that otherwise meets the
established standard. And as to that 1ssue, the Advisory Commuttee’s
observauon that from 1938 to 2007, the Rule said “shall,”'™ speaks
volumes. Thus, to the extent the “should”/“must” 1ssue 15 considered
to be part of the standard for grantung summary judgment, the
established standard, at least until 2007, was that an otherwise proper
motion must be granted.

The Adwvisory Committee also argues that perhaps this 1ssue might
be resolved by using a word (or words) other than “should” or
“must '™ It seems, though, that, following the Restyle Project, the
Adwisory Committee has little choice but to use “must,” “should,” or

170 Ser 2008 REPORT, supra note 166, at 23-25, 4546
171  Indeed, the summary provided by the Administrative Office of the United
States Courts states
Comment 1s especially sought on whether to retaun the current language
carrying Forward the present Rule 56 language that a court “should™ grant
summary qudgment when the record shows that the movant 15 entitled to
Judgment as a matter of law, recogmang hmited discrenon o deny surmmary
]udgmen[ it such circumstances
SUMMARY, supra note 168, at 1-2
172 2008 RePORI, supra note 166, at 23
173 Id at4b
174 Seead ar 24
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“may ” And as even the Advisory Commuittec beheves that “may” does
not accurately reflect the pre-restyle meaning of this prowvision, it
further seems that the Advisory Commuttee has little choice but to
decide which term—"should” or “must”™—is the more appropriate
term in this context.

Finally, the Advisory Committee argues that although a proper
mouon for summary judgment rmght have to be granted 1n some
acuions (such as those mvolving a valid official immunity defense},
the discretion to deny such a mouon should remain in others ' But
this approach would take Rule 56 down a non-transsubstantive road ut
ought not go If an otherwise proper motion for summary judgment
must be granted 1n some cases, that 1s stmply evidence that it must be
granted 1n all. Both the goose and the gander are entuled to the
same sauce, indeed, Rule 56, even today, provides no less.

175 Seead ar 46
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APPENDIX A—
FORMER FEDERAL RULE OF CIVIL PROCEDURE 56™

RULE 56 SUMMARY JUDGMENT

(a) For Claimant. A party seeking to recover upon a claim,
cournterclaim, or cross-claim or to obtain a declaratory judgment
may, at any tume after the expravon of 20 days from the
commencement of the acuon or after service of a motion for
summary judgment by the adverse party, move with or without
supporung affidavits for a summary judgment 1n the party’s favor
upon all or any part thereof

(b) For Defending Party. A party against whom a claum,
counterclaim, or cross-claim 1s asserted or a declaratory judgment is
sought may, at any ume, move with or without supporting atfidavits
for a summary judgment in the party’s favor as to all or any part
thereof.

{c) Motion and Proceedings Thereon. The mouon shall be served
at least 10 days before the ume fixed for the hearing  The adverse
party prior to the day ot hearing may serve opposing affidawits
The judgment sought shall be rendered forthwith if the pleadings,
deposiions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there 1s no genuine
tssue as to any matenal fact and that the moving party ts enuded to
a judgment as a matter ot law A summary judgment, 1nterlocutory
i character, may be rendered on the issue of lability alone
although there 1s a genuine 1ssue as to the amount of damages

(d) Case Not Fully Adjudicated on Motion. If on mouon undcr this
rule judgment 15 not rendered upon the whole case or for all the
relief asked and the tnal 15 necessary, the court at the hearing of
the moton, by examiming the pleadings and the evidence before 1t
and by interrogatng counsel, shall if practicable ascertain what
matenal facts exist without substantial controversy and what
material facts are actually and 1n good faith controverted It shall
thereupon make an order speaifying the facts that appear withiout
substantial controversy, including the extent to which the amount
of damages or other rehef 1s not in controversy, and direcung such
further proceedings in the actton as are just Upon the tnal of the
action the facts so speafied shall be deemed established, and the
trial shall be conducted accordingly.

** The version of Rule 56 reproduced here s the version that was in ettect
unmediately prior o the effectve date of the rustyle amendments, December 1,
2007 See Order Amending the Federal Rules of Cwvil Procedure, supra note 2 To
the extent current Rule 56 15 deemed mapplicable, this version presumably would
control See 1nfra note *¥* (descnibing the eftfecuve date of the testyled Rules)
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(e) Form of Affidavits; Further Testimony; Defense Required.
Supportung and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admussible 1n
evidence, and shall show affirmatively that the affiant 15 competent
to testify to the matters stated therein  Sworn or cerufied copies of
all papers or parts thereof referred to 1 an affidavit shall be
attached thereto or served therewith  The court wmay permit
affidavits to be supplemented or opposed by depositions, answers
o nterrogatonies, or further affidavts When a moton for
summary judgrment i1s made and supported as provided 1n thas rule,
an adverse party may not rest upon the mere allegations or demals
of the adverse party’s pleading, but the adverse party’s response, by
affidavits or as otherwise provided in this rule, must set forth
specific facts showing that there 15 a genuine 1ssue for trial  If the
adverse party does not so respond, summary judgment, f
appropnate, shall be entered against the adverse party

(f) When Affidavits Are Unavailable. Should it appear from the
affidavits of a party opposing the motion that the party cannot for
reasons stated present by affidawvit facts essential to justify the
party’s opposition, the court may refuse the apphcation for
Judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may
make such other order as 15 just.

(g) Affidavits Made in Bad Faith. Should 1t appear to the
satisfacion of the court at any time that any of the affidawits
presented pursuant to this rule are presented in bad faith or solely
for the purpose of delay, the court shall forthwith order the party
employing them to pay the other party the amount of the
reasonable expenses which the fiing of the affidavits caused the
other party to incur, mcluding reasonable attorney’s fees, and any
offending party or attorney may be adjudged guilty of contempt.
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APPENDIX B—
CURRENT FEDERAL RULE OF CIVIL. PROCEDURE 56

RULE 56 SUMMARY JUDGMENT.
(a) By a Claiming Party. A party claiming relhict may move, with or
without supporting affidavits, for summary judgment on all or part
of the claim The motion may be filed at any tune after.

(1) 20 days have passed from commencement of the action, or
(2) the opposing party serves a motion [or summary judgment.

(b) By a Defending Party. A party against whom rehief 15 sought
may move at any ume, with or without supportng affidawits, for
summary judgment on all or part of the claim

{c) Serving the Motion; Proceedings The motion must be served at
least 10 days before the last day set for the hearing  An opposing
party may serve opposing affidavits before the hearing day The
Judgment sought should be rendered 1if the pleadings, the
ciscovery and disclosure matenals on file, and any affidavits show
that there 1s no genuine 1ssuc as to any matenal fact and that the
movant 15 entitled to judgment as a matter of law.

(d) Case Not Fully Adjudicated on the Motion.

(1) Establishing Facts. [f summary judgment 1s not rendered
on the whole action, the court should, to the extent
practicable, determine what matenal facts are not genuinely at
issue  The court should so determine by examimng the
pleadings and ewidence before 1t and by interrogating the
attorneys. It should then wssue an order speaining what
facts—including 1tems of damages or other relief—are not
genuinely at issue  The facts so specified must be treated as
cstablhished 1n the acton.

(2) Establishing Liability. An interlocutory summary judgment
may be rendered on hability alone, even if there 1s a genune
1sue on the amount of damages

{e) Affidavits; Further Testimony.

(1) In General. A supporung or opposing affidavit must be
made on personal knowledge, set out facts that would be
admissible in evidence, and show that the affiant v competent
to tesufy on the matters stated It a paper or part of a paper 1s
referred to i an affidavit, a sworn or certified copy must be

sedeske

I'is restvled version of Rule 56 “shall take effect on December 1, 2007, and

shall govern m all proceedings thereatter commenced and, insofar as just and
practicable, dll proceedings then pending ™ Order Amending the Federal Rules ot
Civil Procedure, supra note 2
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attached to or served wath the aftidavit The court may permut
an affidavit to be supplemented or opposed by depositions,
answers to nterrogatores, or additional affidavits.

(2) Opposing Party’s Obligation to Respond When a moton
for summary judgment 1s properly made and supported, an
opposing party may not rely merely on allegations or demals in
1ts own pleading, rather, s response must—by affidavits or as
otherwise provided m this rule—set out specific facts showing
a genuine 1ssue for trnal. If the opposing party does not SO
respond, summary judgment should, f approprnate, be
entered against that party

(f) When Affidavits Are Unavailable. If a party opposing the

mouon shows by affidavit that, for speafied reasons, it cannot

present facts essential to justfy 1ts opposition, the court may

(1) deny the motton,
{2) order a connnuance to endble affidavits to be obtaned,

depositions to be taken, or other discovery to be undertaken,
or

{3) 1ssue any other just order

(g) Affidavit Submitted in Bad Faith If satslicd that an affidawit
under this rule 1s submutted 1n bad faith or solely for delay, the
court must order the submitung party to pay the other party the
reasonable expenses, mcluding attorney’s fees, 1t incurred as a
result  An offending parnty or attorney may also be held m
contempt.
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RESPONDING TO SUMMARY JUDGMENT

BRADLEY SCOTT SHANNON®

[. INTRODUCTION

Professor Adam N. Steinman’s recent article, The frrepressible Myth of
Celotex: Reconsidering Summary Judgment Burdens Twenty Years After
the Trilogy,' makes a substantial contribution to an important area of the
law: the law of summary judgment.” More specifically, Steinman offers a
provocative interpretation of what is arguably the most significant summary
judgment decision to date, Celotex Corp. v. Catrett.’

According to Stetnman, Celofex has been misinterpreted, resulting in the
imposition of a strict standard with respect to the admissibility of factual
materials presented by parties (particularly plaintiffs) responding to motions
for summary judgment.* Steinman argues that Celotex is best interpreted as
imposing only a minimal standard with respect to the admussibility of such
materials; in hus view, the opposing (or adverse) party’s materials need only
be “reducible” to admissible evidence.” In this Essay, though, I will argue
that both positions are incorrect, at least in a sense. [ will argue first that,
as a matter of precedent, Celotex has nothing to say about an adverse
party’s burden in response to a motion for summary judgment. Thus, any
reliance placed on that decision in support of anyone’s position on this issue
is misplaced. Second, I will argue that, regardless of the relevance (or
irrelevance) of Celotex, Steinman’s position regarding an adverse party’s
burden n this context cannot be correct. Rather, I will argue that Federal
Rule of Civil Procedure 56,° the rule that governs summary judgment in the

* Associate Professor of Law, Flonda Coastal School of Law B A, I D, University of
Washington I thank the Florida Coastal School of Law faculty for their many suggestions
regarding this Essay

I Adam N Stemnman, The [rrepressible Myth of Celotex Reconsidering Summary
Judgment Burdens Twenty Years After the Trilogy, 63 WasH & LEEL Rev 81 (2006)

2 Indeed, Stemmman himselt demonstrates the wmportance of this subject through his
observation that the three most cited decisions n the federal courts, and the two most cued
decisions  all United States courts, are Supreme Court summary judgment decistons  See i at
86-88, 142-45

3 477U S 317 (1986)

4 Siewnman, supra note 1, at 110

5 M a 13l

6 For the reader’s reference, former Federal Rule of Ctvil Procedure 50 1s reproduced 1n



SHANNON_13[1] 1/26/2009 3 07 PM

816 MARQUETTE LAW REVIEW [91:815

federal district courts, is best interpreted as imposing a strict standard with
respect to the admissibility of materials presented by parties at summary
judgment, a standard that approximates a party’s evidentiary burden at trial.
Though my interpretation might place an insuperable burden on some—
meaning summary judgment motions might well be granted more often than
under Steinman’s interpretation—no other interpretation seems practicable.

The next part of this Essay consists of a brief discussion of the Celotex
decision. I will then discuss Steinman’s methodology for interpreting
judicial decisions, and, like Steinman, apply that methodology to Celotex.
But unlike Steinman (and apparently many others’), I will conclude that
Celotex 1s essentially irrelevant insofar as ascertaining the nature of the
adverse party’s burden at summary judgment. [ will then discuss what I
believe is, or should be, the adverse party’s burden in this context,
irrespective of Celotex, and will conclude that Rule 56 is best interpreted as
imposing a fairly strict evidentiary standard with respect to materials
presented in response to a motion for summary judgment. [ will also
conclude, contrary to Steinman, that the nature of those materials generally
15 limited to those items described in Rule 56, and that there is very little
relationship between an adverse party’s obligations in response to a motion
for summary judgment and in response to a request for discovery.®

II. THE CELOTEX DECISION

Celotex involved an action commenced by Mary Catrett on behalf of her
deceased husband who allegedly died as a resuit of exposure to products
containing asbestos manufactured or distibuted by the fifteen named
corporate defendants.” One of those defendants, Celotex Corp., moved for
summary judgment on the ground that Catrett, in response to a discovery
request directed to this issue, failed to identify any witnesses who could

Appendix A Though the Federal Rules of Civil Procedure recently were “restyled” for ease of
readabifity, no change in meaning was intended See Memorandum trom Joseph Kimble, Style
Consulant, Advisory Comm on Civil Rules (Feb 21, 2005) (on fite with author), available at
http f//www uscourts govfrules/Prelim_draft_proposed_ptl pdf  Whether this s true with respect
to Rule 56 1s debatable See Bradley Scott Shannon, Should Summary Judgment Be Granted?
(forthcomng)  But even 1if the meaning of this rule has been changed, those changes do not aftect
the analysis here, and the same is true of the other rules cited here:n  Thus, for ease of
comparison with prior authorities, as well as with the many state procedural rules that have been
patterned after the federat rules, this Essay continues to use the former language Heremafier,
references to the Federal Rules of Civil Procedure 1n the main text will sumply be referred to as
“the Rules ”

7 See Stemnman, supra note |, at 107-21 (discussing various mterpretations of Celotex)

8 A summary of my conclusions n this area, juxtaposed to those of Steinman, can be tound
in Appendix B

9 Celotex. 477U S at 319
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testify as to her husband’s exposure to Celotex’s products.” In response to
Celotex’s motion, Catrett “produced” three documents: a transcript of a
deposition of the decedent from an earlier worker’s compensation
proceeding; a letter from T.R. Hoff, a former supervisor of the decedent,
describing the products to which the decedent had been exposed; and a letter
from an insurer of a different defendant describing the same.!! Catrett also
then indicated her intent to call Hoff as a witness at trial.'”> In reply,
Celotex “argued that the three documents [produced by Catrett] were
inadmissible hearsay and thus [should] not be considered in opposition to
[1ts] motion.”

The district court granted Celotex’s motion for summary judgment,'* but
a divided panel of the court of appeals reversed.'” A majority of the court
of appeals, over a strong dissent by Judge Robert Bork, held that Celotex’s
motion was rendered defective by the fact that it had “‘made no effort to
adduce any evidence, in the form of affidavits or otherwise, to support its
motion.””'®  As a result, the court of appeals “declined to consider
[Celotex’s] argument that none of the evidence produced by [Catrett] in
opposition to the motion for summary judgment would have been admuissible
at trial.”"’

The Supreme Court reversed the judgment of the court of appeals.’
Rejecting the reasoning of the court of appeals, the Supreme Court held

[T]he plain language of Rule 36(c) mandates the entry of
summary judgment, after adequate time for discovery and
upon motion, against a party who fails to make a showing
sufficient to establish the existence of an element essential to
that party’s case, and on which that party will bear the
burden of proof at trial.'

More specifically, the Court held that there 1s “no express or implied

10 id at 319-20

Il Id at 320, 1d at 335 (Brennan, J , dissenting)

12 Id at 336 (Brennan, J | dissenting)

13 Id at 320 (opinion of the Court)

14 Id

15 Id at321

16 Id (quoung Catrett v Johns-Manville Sales Corp , 756 F2d 181, 184 (DC Cur
1985))

17 Id at 322

18 id at 319

19 fd at 322
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requirement 1n Rule 56 that the moving party support its motion with
affidavits or other similar materials negating the opponent’s claim.”” Thus

In cases like the mnstant one, where the nonmoving party
will bear the burden of proof at trial on a dispositive issue, a
summary judgment motion may properly be made n
reliance solely on the “pleadings, depositions, answers to
interrogatories, and admissions on file.” Such a motion,
whether or not accompanied by affidavits, will be “made
and supported as provided n this rule,” and Rule 56(¢)
therefore requires the nonmoving party to go beyond the
pleadings and by her own affidavits, or by the “depositions,
answers to interrogatories, and admissions on file,”
designate “specific facts showing that there is a genune
issue for trial.”?

With respect to the nature of the adverse party’s response to a properly
“made and supported” motion for summary judgment, the Court continued:

We do not mean that the nonmoving party must produce
evidence 1n a form that would be admissible at trial in order
to avoid surnmary judgment. Obviously, Rule 56 does not
require the nonmoving party to depose her own witnesses.
Rule 56(e) permits a proper summary judgment motion to
be opposed by any of the kinds of evidentiary materials
listed in Rule 56(c), except the mere pleadings themselves,
and 1t is from this list that one would normally expect the
nonmoving party to make the showing to which we have
referred.

But the Court then retterated that the court of appeals “dechined to address
either the adequacy of the showing made by [Catrett] in opposition to
[Celotex’s] motion for swmmary judgment, or the question whether such a
showing, if reduced to admuissible evidence, would be sufficient to carry
[Catrett’s] burden of proof at tnal.””* The Court therefore remanded,
having concluded that the court of appeals “with its superior knowledge of
local law is better suited than we are to make these determinations in the

20 id at 323

21 1d at 324 (quoung FED R CIv P 56)
22 id

23 Id a 327
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first instance.”**

IIl. CELOTEX AND SUMMARY JUDGMENT BURDENS

What conclusions may we draw from Celorex regarding the partics’
respective burdens at summary judgment? To reach his interpretation of
Celotex, Steinman first articulates a methodology for interpreting judicial
decisions generally. Steinman posits that when seeking to understand a
decision, we should consider those “values that are traditionally employed
when interpreting a case: (1) consistency with prior Supreme Court cases;
(2) consistency with the goverming textual sources; and (3) coherence with
other parts of the opinion and relevancy given the case’s factual and
procedural posture.”” According to Steinman, “[tJhese simple values are
consistent with basic principles of interpretation” and therefore “should not
be controversial.”*

I agree that consistency with prior cases, consistency with governing
textual sources, and internal coherence are important interpretive values.
Nonetheless, there are aspects of Steinman’s interpretive values with which
[ respectfully disagree. For one thing, I disagree with therr order.” In fact,
I would like to reverse the order. (Actually, if it was up to me, I would
make the second value, “consistency with the goverming textual sources,”
the first value, for I cannot see how the Court, in the course of one of its
decisions, can change the meaning of a Federal Rule of Civil Procedure.® I
understand, though, that once the Court interprets a governing textual

24 Id Incidentally, on remand, the court ot appeals—-again over a strong dissent by Judge
Bork—-held that the materials submitted by Catrett showed a genuine 1ssue of material fact
concerming the plaintuff’s exposure to Celotex’s products See Catrett v Johns-Manville Sales
Corp , 826 F 2d 33, 37 (D C Cir 1987) The court of appeals reached its decision largely on the
ground that “Celotex never objected to the District Court’s consideration of the Hoff letter ™ fd
(emphasis omitted)

25 Stewnman, supra note 1, at 122

20 Id at 107, see also id at 107-09 {(describing the bases for these values)

27 It might be roore accurate to say that I disagree with the order in which they are
presented, for, to be farr, I cannot find any express dication that they have been presented in any
particular order  Of course, 1f they have net been presented w1 any particular order, that also
mught be a basis for crticism, unless one beheves that each of these values should be given equal
welght

28 See, e g . Leatherman v Tarrant County Narcotics Intelligence & Coordination Unit,
507 US 103, 108 (1993) (“Perhaps 1f Rules 8 and 9 were rewntten today, claims against
municipalities under § 1983 might be subjected to the added specificity requirement ot Rule 9(b)
But that s a result which must be obtained by the process of amending the Federal Rules, and not
by judicial imterpretation 7}, ¢f Am Trucking Ass’ns v Smuth, 496 U § 167, 201 (1990) (Scaha,
], concurring 1n the judgment) {(concluding that because “the Constitutton does not change from
year to year{,| i does not conform to our decisions, but our decisions are supposed to
conform to ™)
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source, it is that interpretation that controls, regardless of how difficult it
might be for others to square that mierpretaiion with the text so
interpreted.”) Certainly, a case’s “internal coherence with other parts of
the majority opinion and with the case’s factual and procedural posture”*
(the third value) is a more important interpretive value than is consistency
with prior cases (the first value), for the Court may overrule itself,” and
need not even say that it is doing s0.”

Be that as it may, Steinman then proceeds to apply these mterpretive
values to Celotex in an attempt to dispel a number of “myths™* associated
with that decision, and in doing so, he reaches several conclusions
purportedly dertving from that decision. For example, Steinman disputes
the notion (advanced by some) that a defending party seeking summary
judgment bears “essentially no burden at all.”* Rather—and surely he is
quite correct on this point—Steinman concludes that a party (including a
defending party) bears a considerable burden in establishing that its motion
for summary judgment truly has been “made and supported™ as provided
in Rule 56(c).*

Yet, it is the application of these same interpretive values that leads to a
more serious disagreement [ have with Professor Steinman’s article: his
argument regarding the nature of the adverse party’s burden in response to a

29 See, e g, Allan Kes, Judicial Supremacy and the Law of the Constitution, 47 UCLA L
REV 491, 500 (1999) (“[T]he judiciary possesses a recogmzed authority to interpret laws, and the
product of those interpretations is law even 1f the interpretation 1s somehow deemed mcorrect

™y  But see Gary Lawson, The Consumtional Case Against Precedent, |7 HARV J L &
PUB POL'Y 23 (1994) (arguing that, at least in constitutionat cases, the practice of following
precedent 15 unconstitunional, at least where the decision in question is inconsistent with the
constitutional text bemng interpreted)

30 Stewnman, supra note 1, at 107

31 See, e g, Payne v Tennessee, 501 U S 808, 828 (1991) (“[T]he Court has dunng the
past 20 Terms overruled n whole or in part 33 of its previous constitutional decisions ™)

32 See, e g, Hudgens v NLRB, 424 U S 507, 518 (1976) (recogmzing the wmphci
overtuling of Amaigamated Food Employees Unton Local 390 v Logan Valley Plaza, Inc , 391
U S 308 (1968}, by Lioyd Corp v Tanner, 407 U S 551 (1972)), see also Shalala v 111 Council
on Long Term Care, Inc , 529 U § 1, 18 (2000) (“This Court does not rormally overurn, or so
dramatically limit, earher authority sub sifentic ™) (emphasis added)

33 As my colleague, Professor Gerald Moran, astutely observed, the use of the term
“myth” here 1s mtended to ndicate that the interpretation m question 1s not based on the wriiten
decision to which the mterpretation 1s attributed, and thus that the interpretation is 1n the nature of
a myth The readmg ot the decision wself, of course, 15 a fact, but the argument 15 that the
abstraction, the mterpretation, 1s wholly unrelated thereto  In this sense, the interpretation may be
said to be & myth, or the source of a myth

34 Stewnman, supra note 1, at (09

35 FeEp R Civ P 56(¢)

36 See Stewman, supra note |, at 122-26
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motion for surnmary judgment, particularly as it relates to the plamnuff’s
response in Celotex. Stemnman argues that the misinterpretation of the last
portion of the Court’s opinion in Celotex—that dealing with the nature of
the adverse party’s response—has led, in part, to what he calls the “paper
trial myth.”* According to this “myth,” the adverse party’s evidence
“must meet a strict standard with respect to admussibility—one that mirrors
the rules for admssibility at trial.”*®

Steinman argues that this aspect of the paper trial myth “fails to provide
a sensible account of what the Celotex majority meant when 1t said that a
plaintiff does not have to use materials that are ‘in a form that would be
admissible at trial.””™ Instead, Steinman argues that the term “depose”
“frequently refers not only to the taking of a deposition as provided for in
the federal rules, but also to the swearing of an affidavit.”™ Thus,
according to Steinman, the Celotex Court’s statement that “Rule 56 does not
require the nonmoving party to depose her own witnesses”*" “may plausibly

37 Id at 109-13 1 say “in part” because there 1s another aspect of this myth that dealing
with the nature of the mowing party’s burden See supra notes 34-36 and accompanying text
(describing that aspect of the “paper tnal myth”) But as indicated previously, I agree with
Steinman that “[a} detendant who seeks summary judgment on the basis that the plaintiff will lack
sufficient evidence to prove her case at trial must be able to pomnt to some Rule 56(c) document
that would be expected to contamn an identificacion or description of evidence that the plamnnift
could use at trial, but does not * See Steinman, supra note 1, at 131-32

38  Stenman, supra note 1, at 110 As Stemnman explains it

It 18 not enough for the plaintiff to dentity witnesses she ptans to call at tnal,
even if the plamtiff indicates how she expects those witnesses to testfy
Likewise, 1t 1s not enough to present nformation via deposiion transcripts,
interrogatory responses, or affidavits when the witness, signatory, or affiant
would not be competent to testify to such mnformation at trial  The plainnff
must provide . “trial-quality” evidence—sworn statements, via aftidavis,
depositions, or mierrogatory answers, by a swearer with personal knowledge
of the facts stated

Id at 110-11 (citanons omitted)
39 Id at 112 (quoung Celotex Corp v Catrett, 477 U S 317, 324 (1986)) According to
Stemman

The standard account that proponents of this view give 15 that the majority
was sumply recogmizing that atfidavits may be considered for purposes of
summary judgment, even though affidavits (which by defimtion have not been
cross-exammed) are not admussible at tnial  They note that the very next
sentence n the opion states that “Rule 56 does not require the nonmoving
party to depose her own witnesses,” and they infer that Rule 56 does require
the nonmoving party to obtain affidavits of her witnesses

Id at 112 (cuations omitied) (quoting Celorex, 477 U S at 324)
40 Id
4t  Celotex, 477U § at 324
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be read as rejecting the notton that a plaintiff must obtain affidavits of her
witnesses in order to avoid summary judgment.”** “Moreover,” Steinman
continugs, “the view that the majority intended only to carve out an
[admissibility] exception for affidavits cannot be reconciled with the factual
posture of Celotex itsclf.”*

In his attempt to formuiate a more coherent interpretation of Celorex,
Steinman then asks two questions with respect to an adverse party’s
response to summary judgment: (1) under what circumstances may a court
consider materials other than those described in Rule 56(c)? and (2) to what
extent may a court consider matenals that are not in a form that would be
admussible at trial?**

Regarding the first question, Steinman suggests that “[olne potential
answer is that some materials are the substantial equivalent of the documents
enumerated in Rule 56(c),” in that “the federal rules deem information to
be equivalent to a supplemental answer to an interrogatory f it is provided
in a seasonable manner and with substantial justification for the party’s
failure to provide the information in its initial answer.”* “When material
containing such information satisfies the federal rules in this way,”
Steinman continues, “it s reasonable to treat that information as tantamount
to ‘answers to interrogatories’ for purposes of Ruie 56(c) and, therefore, to
consider that information for purposes of a summary judgment motion, **¢

42  Steinman, supra note 1, at 112-13
43 Id ai 113 As Steinman explawns

Catrett had not rehed on atfidavits 1n opposing Celotex’s motion  Rather, she
presenied copies of two letters (from the msurer and the assistant secretary of
Mr Carrett’s employer) and the decedent’s own deposition testtmony from an
earlier proceeding to which Celotex was not a party  If affidavits are the only
materials that courts may consider on summary judgment despite being
madmissible at tral, the majonity would have had no need to remand the case
There certamly would have been no need to remand the case out of deference
to the D C Circuit’s “superior knowledge ot local law ~

Id (cutanons emtted) (queting Celotex, 477 U S at 327)
44  Seed at 127-31
45 Id at 127-28
46 Id at 128 Steinman then argues

This reading of Rule 56{c) makes sense m hght of the facts facing the
Court 1n Celotex Among the matertals Catrett presented n opposition to
Celotex’s summary Judgment motion were letters form Mr  Catrett’s
employer’s msurer and assistant secretary  These documenis contained
information relating to the asbestos products Catrett’s husband might have
handled while on the job  Thus they contamned information that could be
deemed supplemental answers to Celotex’s nterrogatories, which had asked
Catrett to describe and 1dentify evidence and witnesses relating Mr  Catrett’s
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The second question relates to the suggestion in Celofex that a court may
consider materials in response to a motion for summary judgment even
though they are not “in a form that would be admissible at trial.”*’
Steinman begins by arguimng that although Rule 56 sets forth a strict standard
with respect to affidavits,”® “Rule 56 imposes no general standard of
admissibility,” in that it “does not impose this requirement on the other
categories of documents listed in Rule 56(c).”* Steinman further observes
that 1f the information provided by Catrett in response to Celotex’s motion
instead had been provided in response to Celotex’s original discovery
request, Celotex (utilizing an “absence of evidence” theory of summary
judgment) would not have been able to satisfy its mttal burden under Rule
56(c).> Steinman then asks “whether the result should be different simply
because the plaintiff identified the witness in a supplemental interrogatory
answer.””  Steinman says no, for “[i]n both situations, the information
before the court is exactly the same.” But Steinman quickly adds:
“Obviously, the plaintiff’s response is sufficient only 1f her materials are
‘reducible to admissible evidence.” So materials that do not indicate that
there will be evidentiary support usable at trial would not suffice since they
would not indicate a genuine issue for trial.””

exposure to any Celotex product

Id (citations omutted)

47 Celotex Corp v Catrett, 477 U § 317, 324 (1986)

48 See FED R Civ P 356(e) (providing that affidavis “shall be made on personal
knowledge, shall set forth such facts as would be admussible wn evidence, and shall show
affirmanively that the affiant 15 competent to testify to the matters stated theremn™)

49 Steinman, supra note 1, at 128

50 Id ar 131

50 Id

52 Id. Thus, according to Steinman

To conclude that summary Judgment should be granted 1n the tirst mstance but
not in the second would create not only an intuitive nconsistency but also a
textual anomaly We would be requirning courts to conclude thai the same
matertals are enough to create a “genume 1ssue” 1t one Sttuation but not n
another  If Rule 56(c)’s standard 1s to have an ascertainable meaning,
should at least yield consistent results when apphed to wentical records

ld
53 Id (citaton omutted) Stemnman offers the tollowing hypothetical

Suppose, for example, that Catrett had produced onty Mr Catrett’s deposttion
from his workers’ compensation proceeding  The transcript would not be
admissible at trial because Celotex was not a party to the earher proceeding,
and 1t could not be “reduced to admissible evidence” because Mr Catrett was
deceased by that pomt mm tme  This hypothetical showing weuld be



SHANNON_13[1] 172672009 3 07 PM

824 MARQUETTE LAW REVIEW 91 815

This 1s all a very interesting take on Celotex. But again, I disagree.

For one thing, to the extent Steinman is arguing that his view regarding
the nature of the adverse party’s response is dictated by Celotex, he seems
to be disregarding his third interpretive value: relevancy given the case’s
procedural posture.” For as Steinman himself recognized, the issue before
the Celotex Court was confined strictly to the sufficiency of the defendant’s
motion.” As for the plaintiff’s (1.e., the adverse party’s) burden, Steinman
concedes that “the majority did not decide whether Catrett had made a
‘sufficient showing’ in response to Celotex’s summary judgment motion. ™

It is true, as indicated previously, that the Supreme Court nonetheless
spoke briefly as to the nature of the adverse party’s response.”” Why did the
Court do so? One cannot say for sure, though certainly the Court was
aware that this 1ssue would arise on remand.*® Regardiess, there 1s no doubt
that anything the Court mught have said with respect to the adverse party’s
burden was dicta, for it had nothing to do with the Court’s judgment.”® As
such, it is not binding upon the parties in that case or anyone else, however
persuasive or influential it might appear.*” Such dicta, then, cannot provide
substantial support for anyone’s view as to the nature of the adverse party’s
response to a motion for summary judgment. Supreme Court decisions are
not like papal bulls; not everything the Court says matters.

For similar reasons, one cannot reasonably conclude, based on Celotex,

msufficient not because such a deposition 18 “madmissible” for purposes of
summary Judgment, but because it tails to show a “genuine 1ssue” as to the
matenal fact of exposure

Id (citation omutted)

54 See supra note 25 and accompanymg text {discussing Steinman’s three “values™ for
interpreting judicial decisions)

35 See Steinman, supra note 1, at 98 (“Ay for the specific issues presented m Celotex, the
majority rejected the D C Circunt’s premuse that Celotex had to present affirmative evidence that
Mr Catrett had not been exposed to 1s asbestos products 7}

56 [fd at 106-07 As Stemman explains “The D C Circurt did not address that 1ssue i s
imbial opinon because 1t concluded that Celotex had not met its initial burden  Thus, the Supreme
Court remanded the case for the D C Circutt to determine whether Catrett had made a sufficient
showmg of exposure to Celotex’s products ™ f¢ at 107 (citations omtted), see also d at 100
(“[Olne cannot infer whether Catrett’s showing was, 1n the Supreme Court’s view, sufficient to
avoid summary judgment ")

57 See supra note 22 and accompanying text

58 See Celotex Corp v Catreut, 477 U S 317, 327 (1986)

59 Michael Abramowicz & Maxwell Stearns, Defining Dicta, 57 STAN L ReEv 953, 1065
(2005} (“A holding consists ot those propositons along the chosen decisional path or paths of
reasoning that (1) are actually decided, (2) are based upon the facts of the case, and (3) lead 1o the
Judgment If not a holding, a proposition stated 1n a case counts as dicta ™)

60 Seetd at 9537
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that a party responding to a motion for summary judgment properly may
submit materials, other than affidavits, that would not be admissible at trial.
Again, Steinman argues that if summary judgment materials were so
limited, there would have been no need to remand the case.®’ One difficulty
with this argument, though, 1s that the Court routinely refuses to decide
issues that were not decided below.* And in Celotex, the Court expressly
recognized that the court of appeals “declined to address either the adequacy
of the showing made by [the plaintiff] in opposition to [the defendant’s]
motion for summary judgment, or the question whether such a showing, 1f
reduced to admissible evidence, would be sufficient to carry [the plaintiff’s]
burden of proof at trial.”® Moreover, if the Supreme Court had decided
these issues, there would have been nothing for the court of appeals to do on
remand but further remand the case to the district court. Yet, the court of
appeals in fact discussed these 1ssues at length, and uitimately decided them
primarily on a basis not even mentioned by the Supreme Court.”

So one is forced to conclude that Celofex really has nothing definttive to
say about an adverse party’s response to a motion for summary judgment.

IV. THE NATURE OF THE ADVERSE PARTY'S RESPONSE TO
SUMMARY JUDGMENT

The fact that Celotex has nothing to say about the nature of the adverse
party’s response to a motion for summary judgment does not mean that
everything Steinman writes on this subject is for naught. Certainly, he 1s
entitled to express his views as a prescriptive matter, at least to the extent
those views are consistent with Rule 56. The question, now, though,
becomes somewhat more normative: What should be required of an adverse
party 1o response to a motion for summary judgment?

Again, using the materials presented by Catrett n response to Celotex’s
motion as an example, Stewman argues that factual materials presented n
response to a motion for summary judgment need not be hmited to those
items lListed m Rule 56(c), and indeed need not even be considered as a
response per se, but rather may be considered an amended response to a

61 Steinman, supra note 1, at 113

62 See, e g , Nat't Collegtate Athletic Ass’n v Smuth, 525 U S 459, 470 (1999)

63 Celotex, 477U S a1 327

64 Catrett v Johns-Manville Sales Corp, 826 F2d 33, 37 (D C Cir 1987) (holding
inadmussible materials, such as the Hoff letter, may be considered 1n response to Celotex’s motton
mn the absence of a umely objection thereto) This rather mundane basis for the court of appeals’
deciston on remand also might explain (at least in part) why the Supreme Court demed Celotex’s
second petition for writ of cerioran  See Celotex Corp v Catrett, 484 U S 1066 (1988)
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prior request for discovery.®”  Stemnman further argues that, as with
discovery responses generally, such materials need not be in a form that is
admissible at trial, at least so long as they are “reducible” to admissible
evidence.?

Here also, I must disagree. Regarding the fype of materials that may be
considered in response to a motion for summary judgment, Rule 56(e)
specifies “affidavits or as otherwise provided in this rule” —meamng
“pleadings, depositions, answers to interrogatories, and admissions.”® No
other materials are prescribed.®” Given the clanty of this language, one
should be chary in presuming that any other materials may be presented.

This 18 not to say, of course, that documents other than those described
in Rule 56 (such as letters) may not be presented at summary judgment; they
may, though typically only through an affidavit, just as exhibits at trial
typically are admitted through witnesses.”” Indeed, Rule 56(¢) expressly

65 Stemman, supra note I, at 127-28 Though Steinman uses the term “supplemental,”
rather than “amended,” see, e g , 1d at 127, the former now appears to be limited to corrections
to required chsclosures made pursuant to Rule 26(a), whereas the latter 15 used with respect to
corrections to other discovery responses  See FED R Civ P 26(e), 37(ci1)

66 See FED R Civ P 26(b)(1) (“Relevant information need not be admssible at the trial if
the discovery appears reasonably calculated to lead to the discovery of admussible evidence ™)

67 See Steinman, suprz note 1, at 131

68 FED R CIv P 56(c)

69 Bur see 28 U S C § 1746 (2000) (providing generally for the use of declarattons in hew
of affidavits in federal proceedings)

70 As one leading treatise explains

Documentary and other substantive evidence —whether obtained 1n disclosure
and discovery or outside those processes—may be presented to support or
oppose a summary Jjudgment motion when the evidence 15 properly
authenucated and constiutes adnussible  evidence Unauthenticated
documents, once challenged, cannot be considered by a court 1n determning a
summary judgment motion In order to authenticate materials not yet part of
the court record so that they may be considered on summary judgment, the
party generally must meet a two-prong test () the materials must be attached
to and authenticated by an affidavit or declaration that comphes with Rule
56(e)(1), and (2) the affiant or decldarant must be a competent winess through
whom the materials could be received mto evidence at trial

1i JAMES WM MOORE ET AL , MOORE’S FEDERAL PRACTICE § 56 14[2][c], at 56-218 (3d ed
2007) (citations omuited), accord id  § 56 10[4][c][:][3], at 56-70 (“Unless [an] extra-record
document s self-authenticating and ntrinsically trustworthy on its face (a rare situation}, this type
of document must be wntroduced by affidavit to ensure its consideration by the court ™), 10A
CHARLES ALAN WRIGHT ET AL , FEDERAL PRACTICE AND PROCEDURE CIVIL § 2722, at 382-84
(3d ed 1998) (“To be admissible, documents must be authenticated by and attached to an affidavit
that meets the requirements of Rule 56(¢) and the affiant must be a person through whom the
exhibits could be admitied into evidence 7} (tootnotes omutted), i at 379 {“Exhibuts that have
been properly made a part of an affidavit also may be considered )
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provides that “[s]worn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served therewith,””
Though some (like Catrett) might try to avoid this rule by failing to refer to
such papers in their affidavits {or by failing to present affidavits at all), it
seems unlikely that this requirement may be circumvented in this fashion;
the negative implication here is simply too strong.” And if this reading of
Rule 56 is correct, what need is there for exceptions? Virtually anything a
party might want to present already has been included.

Steinman rests his argument that a court properly could consider bald,
unauthenticated documents at summary judgment in part on the Celotex
Court’s statement that “Rule 56 does not require the nonmoving party to
depose her own witnesses.”” According to Steinman, this statement “may
plausibly be read as rejecting the notion that a plaintff must obtan
affidavits of her witnesses in order to avoid summary judgment.”™ But this
interpretation does not strike me as plausible (or at least it seems far less
plausible than the “standard account”™ that generally requires evidence to be
proffered through a testifying witness).” For when the Court used the word
“depose,” it surely meant “[t]o examune a witness in a deposition.”’®
Coupled with more general concerns about admissibility,” any other
meaning seems quite implausible. At a minimum, any other meaning of this
word would have to be regarded as unintentional. Conversely, if Steinman
is correct—i.e., if the Court indeed intended that “depose” include
affidavits—then this language must be regarded as ill-considered, if for no
other reason than that it seems to be contrary to the text of Rule 56.7

71 Fep R Civ P 36(e} (emphasis added)

72 It also mght be observed that although documents may be attached to pleadings, see
FED R Civ P 1{c), rehance by the adverse party upon its pleading atone 1s msufficient  See
FED R Civ P 56(g)

73 Celotex Corp v Catrett, 477U S 317, 324 (1986)

74 Steinman, supra note 1, at 112-13

75 See supra note 39 and accompanying text, see also FED R Civ P 56(f) (requiring an
adverse party needing additional nme to respond to a mouion tor summary judgment to state, by
affidavit, the reasons 1t cannot “present by affidavir facts essential to Justify the party’s
oppostiion”) (emphasis added).

76 BLACK'S LAW DICTIONARY 471 (8th ed 2004} (parentheses omitted)

77 See mfra notes 89-96 and accompanying text (discussing the evidentiary standard to be
apphed at surmary judgment to a party’s tactual matenals)

78 This 15 but one reason why dictum s not considered binding  See Bradley Scott
Shannon, The Retroactive and Prospective Application of Judicial Decisions, 26 HARV J L &
Pus PoL’Y 811, 849 (2003)

Incidentally, a similar explanation may be given with respect to the Court’s statement that “it
is from this list”—1 e , “the kinds of evidentiary matenals Listed in Rule 56(c)” — “that one would
normally expect the nonmoving party to make the showmg to which we have referred ™ Celotex,
477 U S at 324 Though some (hike Steinman) might be tempted 10 cite this statement in support



SHANNON_13]1] 1/26/2009 3 07 PM

828 MARQUETTE LAW REVIEW [91:815

But even if materials other than those described in Rule 56 properly may
be considered, a more serious problem arises with respect to Stemman’s
argument that the materials presented by a responding party mght be
regarded as an amended or supplemental discovery response or disclosure.
The problem is that once a motion for summary judgment is properly made,
responses to discovery requests become largely irrelevant. (I say largely
because, as Stetnman points out,” the adverse party also might well have to
explain why those materials were not disclosed previously.*™) Rather, what
the adverse party must now do is respond to the motion—that is, 1t must
“set forth spectfic facts showing that there is a genuine issue for trial.”®'
Discovery is not an end in itself; it is, instead, but a means 10 an end, the
end being the resolution of the underlying dispute, whether by trial or, if
appropriate, summary judgment. When compelled to make one’s case (or to
respond to the opposing party’s case), what matters are facts, not responses
to discovery. Though one might have a duty to amend or supplement one’s
discovery responses or disclosures, this alone 1s not an adequate response
in the surnmary judgment context.

This distinction between a response to a discovery request and to a
motion for summary judgment 1s demonstrated by Rule 56 itself. Under

of the proposition that non-Rule 56(c) materals properly may be considered n this context, it
seems more likely that the Court was simply exercising caution, this precise issue having not yet
been raised

7% Steinman, supra note 1, at [27-28

80 See FED R Crv P 37(c)(l), which provides

A party that without substantial justification faills to disclose information
required by Rule 26(a) or 26(e)(1}, or to amend a prior response to discovery
as required by Rule 26(e)(2), 15 not, unless such fatlure s harmless, permitted
to use as evidence at a tral, at a hearing, or on a mohion any witness or
mtormation not so disclosed

{emphasis added)

81 FeEp R Civ P 56(e), «f Lwan v Nat’l Wildlife Fed'n, 497 U S 871, 888-89 (1990)
{“[T]he purpose of Rule 56 15 to enable a party who believes there 15 no genuine dispute as to a
spectfic fact essential to the other side’s case to demand at least one sworn averment of that fact
before the tengthy process ot htigation continues ) Incidentally, though later cases might not be
of aud to the interpretation of prior ones, they can be helpful m ascertaming the current state of the
law—understanding that with respect to summary judgment, the Supreme Court could do a lot
more n this regard

82 See FED R Crv P 26(e) (provuling that a party has a duty to amend or supplement a
prior discovery response or disclosure “if ordered by the court” or if the party leans that “in
some matenial respect” the response or disclosure 15 “incomplete or incorrect and 1f the additional
or corrective mmformation has not otherwise been made known to the other parties during the
discovery process or in writing”)  Of course, even if material, a party need not do anything 1t the
corrective information has “otherwise been made known to the other parties dunng the discovery
process or i wniting " fd
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Rule 56(f), a party opposing a motion for summary judgment, upon a
showing of good cause, may be given additional time to conduct additional
discovery—though not for the purpose of revising some earlier discovery
response, but rather for the purpose of “present[ing] by affidavit facts
essential to justify the party’s opposition.” This distinction also supphes the
answer to Steinman’s question as to why providing the name of a witness in
discovery should be treated differently from a similar response to a motion
for summary judgment. Though providing the name of a potential witness
in discovery might well compel an adverse party contemplating a motion for
summary judgment to depose that witness, such a response 1s inadequate
once the motion has been filed, just as a witness list (as opposed to witness
testimony) is inadequate at trial. The “records” in these two situattons,
therefore, are far from “identical.”® Indeed, giving such a response this
sort of retroactive effect would be subversive to the entire summary
Judgment process.

Steinman attempts to temper his approval of a Catrett-type response by
arguing that, in the summary judgment context, such a response “is
sufficient only if [the adverse party’s] materials are ‘reducible to admussible
evidence.””® But there are problems with this argument as well. For one
thing, the reference by the Supreme Court to materials “reduced to
admissible evidence”®—which related to questions that continued to
surround Catrett’s maternials in Celotex——clearly referred only to the
“adequacy of the showing made by [Catrett] in opposition to [Celotex’s]
motion for summary judgment.”® In other words, this phrase related to
whether Catrett’s materials even could be considered in this context—i.c.,
whether they were of the type permitted under Rule 56.%

More significantly, mere reducibility to admissible evidence 1s not the
proper standard for assessing the adequacy of the materials presented by the
adverse party at summary judgment. Rather, the adverse party must present
materials that are themselves admussible.* And this statement regarding the

83 See supra notes 47-53 and accompanying text

84 Stewnman, supra note 1, at 131

85 Id (cumng Celotex Corp v Catrett, 477 U S 317, 327 (1986))

86 Celotex, 477U 8 at 327

87 Id

88 See supra notes 68-72 and accompanying text

89 See EDWARD BRUNET & MARTIN H REDISH, SUMMARY JUDGMENT FEDERAL Law
AND PRACTICE § 8 6, at 220 (3d ed 2006) (“It 1s clear that the evidence submitted by the parties
to support or oppose a motion for summary judgment must be admissible under the Federal Rules
of Evidence "), MOORE ET AL , supra note 70, § 56 13[4], at 56-180 (concluding that Rule 56(e)
requires a showing ot “competent summary judgment evidence i the record that can be produced
at trial and qualify as substantial evidence™)
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nature of the adverse party’s materials is true regardless of the form such
materials might take—t.e., regardless of which materials identified in Rule
56(c) are utilized.® Admittedly, Rule 56(c) permits a party to present
affidavits in connection with a motion for summary judgment, and as
Steinman observes, affidavits themselves generally are not admissible at
trial.”! But Rule 56(e) does require that the contents of the affidavit consist
of admissible evidence,” and it makes little sense to impose this requirement
on affidavits and not on anything else that might be presented in response.”
It also makes little sense to permit a party to avoid summary judgment—the
purpose of which is to avoid a needless trial™*—with materials that would
not be admissible at trial. How may one determine whether there is a
genuine issu¢ for trial other than by the consideration of that evidence that

90 See, e g., WRIGHT ET AL , supri note 70, § 2722, at 371-72 (“Only that portion of a
deposition that would be admussible n evidence at tral may be mtroduced on a summary-judgment
motion "), id at 374 (recognizing the use of mterrogatory answers in connection with a
motion for summary judgment “as long as they satsfy the other requirements m Rule 56 and
contain adrmussible matenial™)  Actually, this appears to be true as well with respect to those
materials rot identified 1n Rule 56(c), to the extent such matenals properly may be presented See
id at 361 (“The court may consider any material that would be admissible or usable at trial ™)

91 Steinman, supra note 1, at 112,

92 See also MOORE, supra note 70, § 56 14[1][d], at 56-192 to 56-193 (concluding that
summary judgment affidavits “must consist of admissible evidence m order properly to be
considered In connection with the motion™), «f at 56-193 (“To be acceptable at [the] summary
Judgment stage, the evidence presented 1n the affidavit must be evidence that would be admussible
if presented at tmat through the tesimony of the affiant as a sworn witness "), 10B CHARLES
ALAN WRIGHT ET AL , FEDERAL PRACTICE AND PROCEDURE CIVIL § 2738, at 330 (3d ed 1998)
(similarly concluding that “the first requsite [of aftidavits presented n connection with a motion
for summary judgment] 15 that the mtormation they contamn (as opposed to the affidavits
themselves) would be admussible at tnal™), i1d at 330-33 (“[E]x parte affidavits, which are not
admussible at trial, are appropriate on a summary-judgment hearing to the extent they contamn
admussible information ”)

93 See BRUNET & REDISH, supra note 89, § 8 6, at 222-23 (*It would seem illogtcal to
single out affidavits that are clearly contemplated for use by Rule 56(e) for testing under the rules
of evidence, vet simultaneously not require that tems of proof that are not embraced by Rule 56(¢)
meet the requirements of the rules of evidence "), se¢ also MOORE, supra note 70, § 56 14[2}[b],
at 56-216 (“Interrogatones used m connection with a summary Judgment motion are bound by the
same rules of admissimhty as atfidavius ”)  Certanly, the other items described 1n Rule 56(c)-—
pleadings (at least to the extent the claimant’s allegations have been admitted), depositions {which
are taken under oath, see, ¢ g, FED R Civ P 30(c)), answers to mterrogatories {which are also
made under oath, see FED R Civ P 33(b)(1}}, and admsstons—are {or might be) admissible at
tnal without further foundation Conspicuously absent from this list, though, are documents (such
as nught be obtained in connection with a formal request for production of documents) But as
discussed previously, see supra note 70 and accompanying text, this does not medn that documents
may not be presented n connection with a motion for summary judgment. they may, though
typically only through a testitying witness, just as they would be proffered at trial

94  See Celotex Corp v Catrett, 477U § 317, 327 (1986)
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would be admissible at trial?®® An exception (as to form) has been created
for affidavits so as to permit a party to present non-deposition testimony on
paper.”® There are no other exceptions.

And even asuide from its incongruity with governing textual sources,
there is a more practical problem with Steinman’s approach. One mught
know with some certainty what will rot be admissible at trial; an example
might be the deposition transcript from Catrett’s worker’s compensation
proceeding.” What will ultimately be admissible, though also knowable
with some certainty, is somewhat harder to predict, for one cannot know for
sure whether any particular item of evidence will be admitted at trial until 1t
is proffered. Even relevant evidence may be excluded if deemed cumulative
or unfairly prejudicial,” and some evidence may be admissible if proffered

95 See BRUNET & REDISH, supra note 89, § 8 6, at 223 (“Rule 56 1s designed to avoud a
tnal that would be unnecessary The motion could not serve that function 1f, 1n decidmg whether
issues exist for trial, courts were to consider evidence that could not subsequently be admutted at
tnial 7y, see alse Anderson v Liberty Lobby, Inc , 477 U § 242, 249 (1986) (“[Tlhere 15 no 1ssue
for trial unless there is sufficient evidence tavoring the nonmoving party for a jury to return a
verdict for that party ), Matsushita Elec Indus Co v Zemth Radio Corp , 475 U § 574, 586
(1986) (“When the moving party has carried us burden under Rule 56(c), its opponent must do
more than sumply show that there 15 some metaphysical doubt as to the matenal facts ™} (footnote
omitted) Compare FED R Civ P 56(d) (“Case Not Fully Adjudicated on Motion™), which
provides

It on motion under this rule judgment 1s not rendered upon the whole case or
for all the relief asked and a trial 15 necessary, the court at the hearing of the
motion, by examuning the pleadings and the evidence before it and by
interrogating counsel, shall if practicable ascertain what matenal facts exist
without substantial controversy and what matenal facts are actually and 1n
good faith controverted Upon the trial of the action the facts {determined
to be without substanual controversy] shall be deemed established, and the
trial shall be conducted accordingly

(emphasis added)

96 It 1s well-established that summary judgment “mainly wvolves a paper process rather
than the live presentation of proot ” BRUNET & REDISH, supra note 89, § 8 1, at 207  In part this
1s because “[tlhe summary judgment process provides a method to conserve judicial resources
Id § 84, at 212 “Moreover, since witness credibility is generally not a relevant factor to the
rendering of decision on a summary judgment motion, hittle 1s likely to be gamed by the use of live
testimony, rather than affidavits ™ [fd at 213, see also FED R Civ P 43(e) (“When a motion 13
based on facts not appearing of record the court may hear the matier on affidavits presented by the
respective parties "}, Bill Johnson's Restaurants, Inc v NLRB, 461 U S 731, 745 n 11
{1983) (“The pnmary ditference between motions |[tor summary judgment and for judgment
as a matter of law] 15 procedural, summary judgment motions are usually made before trial and
decided on documentary evidence, while [motens tor judgment as a matter of law] are made at
trial and decided on the evidence that has been admitted ™)

97 See supra note 53 and accompanying text

98 See FED R EVID 403
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by one party, but not the other.” But admussibility at trial 1s a mitch more
certain standard than that proposed by Steinman: reducibtity to admissible
evidence. For example, Steinman apparently believes that a court may
consider unauthenticated documents at summary judgment, so long as those
documents are accompanied by the name of a witness who the presenting
party “thinks” will eventually be able to provide a sufficient evidentiary
foundation therefor."™ But how does one know whether that witness will
appear at trial? How that witness will testify? Though some of these same
problems accompany affidavits, the level of speculation here seems
unacceptably high.'”!

Of course, as Celotex 1itself demonstrates, any objection to materials
presented in connection with a motion for summary judgment, whether
within or without the scope of Rule 56, will be waived if not made in a
timely manner." Again, what is true at trial is generally true here also,'”
and in this limited sense Steinman might be correct. But that which may be
considered absent a timely objection should be distinguished from that
which is proper in the first instance.'”

99 See, e g , FED R EviD. 803(5) (regarding recorded recollections)

100 See supra notes 50-53 and accompanying text

101 See also BRUNET & REDISH, supra note 89, § 8 6, at 228-29 (discussing the problems
associated with such “will-call” witnesses)

102 See Catrett v Johns-Manville Sales Corp , 826 F 2d 33, 37-38 n 10 (D C Cir 1987),
on remand from Celotex Corp v Catrett, 477 U § 317 (1986), see also FED R EviD 103(a) (1)
(providing that “[e]rror may not be predicated upon a ruling which admuts evidence unless a
substantial night of the party 1s affected” and *a tunely objection or motion to strike appears of
record™), WRIGHT ET AL , supra note 70. § 2722, at 384-85 (*As 15 true of other material
introduced on a summary-judgment motion, uncertified or otherwise inadmussible documents may
be considered by the court if not challenged The objection must be timely or it will be deemed to
have been warved ™) (footnotes omitted)

103 Cf BRUNET & REDISH, supra note 89, § 8 1, at 206 (“Although the tunctions served by
summary Judgment and tral are of course different, the procedures used m assessing summary
Judgment so closely approximate a trial that 1n a certain sense the Rule 56 process might be
appropriately described as a type of ‘muni-trial” or a ‘trial by paper ™)

104  While on this subject, just a brief note on what 1t means for something to be “in the
record,” a subject of considerable debate i Celotex  Whatever this phrase might mean, 1t surely
cannot mean simply that something has been presented to a court, tor there 1s lutle preventing a
party from presenting virtually anything, at least as an muial matter Cf FED R Crv P 3(e)
(“The clerk shall not refuse to accept for filing any paper presented for that purpose solely because
it 1s not presented 1n proper form as required by these rules or any local rules or practices ™)
Rather, it seems that something may only be regarded as “in the record” if it has been protfered
and admitted (implicitly 1f not expheitly) by that court with respect 1o the resolution of some 1ssue
in that case—and even then, that which 15 “1n the record”™ tor one purpose might not be “in the
record” for all subsequent purposes, regardless of their nature  The bottom line ts that the mere
presentation of materials to a court does not mean that those materials are “m the record” (other
than as a docketing matter) or that the court must or even may consider that mem m any later
proceeding
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V. CONCLUSION

Professor Steinman’s article is an impressive piece. Indeed, because
Professor Steinman’s article makes so substantial a contribution to the law
of summary judgment, I am loath to criticize. But his views regarding the
nature of the adverse party’s response should be a cause for concern among
those who favor the use of this procedure For Steinman’s arguments
notwithstanding, this aspect of the “paper trial myth™'® is, in fact, no myth,
or at least it is not nearly as mythical as Steinman might believe.

When a motton for summary judgment is properly “made and
supported,” the adverse party must respond with “specific facts showing
that there is a genuine issue for trial.”'® Those facts generally must be of
the type described in Rule 56(c), and must consist of admissible evidence.
This 1s the best reading of Rule 56, and no Supreme Court holding
(including Celotex) is to the contrary. This view of summary judgment also
makes normative sense and is consistent with what better lawyers in fact do.
Does this mean that some parties, unable to meet this standard, will lose
their “right” to a trial? Perhaps, though I would posit that most of the
concerns along these lines can be dealt with through a judicious use of the
procedure described in Rule 56(f). But this result—the elimination of
needless trials—is precisely what Rule 56 was designed to accomplish.'” Jf
that is “unfair,” then the abolition of this procedure would seem to be the
better solution. '

Of course, it might be that my take on Celofex and the law of summary
judgment, not Steinman’s, 1s incorrect. Or the truth mught lie somewhere in
between. Regardless, my hope is that, through dissent, the truth might
someday be revealed.'”™ And perhaps, as Rule 56 evolves—and it will''-—

105  See supra notes 37-39 and accompanying text

106 FEDp R Civ P. 56{e)

107 See Celotex Corp v Catrett, 477 U S 317, 327 (1986} Thus assumes, though, that
summary Judgment 15 uself constitutional  Arguably, it 1s not  See Suja A Thomas, Why
Summary Judgment Is Unconsnututional, 93 VA L REV 139 (2007).

108 Some, 1t might be observed, have advocated precisely that  See, e g , John Bronsteen,
Agamnast Summary Judgment, 75 GEO WAaSH L. REv 322 (2007)

109 On the value of dissent generally, see Arthur J Jacobson, Publishing Dissent, 62
WaSH & Lee L REv 1607 (2005)

[10 The Advisory Committee on Civil Rules currently is considening  substantial
amendments to Rule 56 See Memorandum from the Honorable Mark R Kravitz, Charr,
Advisory Comm on Federal Rules of Civil Procedure, to the Honorable Lee H Rosenthal, Chatr,
Standing Comm on Rules of Practice and Procedure (Dec 17, 2007), avatlable @
www uscourts gov/rules/Reports/CV12-2007 pdf  Though the precise torm of any such
amendments 15 still somewhat unclear, it appears hikely that proposed amendments to Rule 56 will
be formally published for public comment somenime during 2008
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that truth might be made more manifest.
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APPENDIX A
FEDERAL RULE OF CIVIL PROCEDURE 56™

Rule 56. Summary Judgment

(a)For Claimant. A party seeking to recover upon a claim,
counterclaim, or cross-claim or to obtain a declaratory judgment may, at
any time after the expiration of 20 days from the commencement of the
action or after service of a motion for summary judgment by the adverse
party, move with or without supporting affidavits for a summary judgment
in the party’s favor upon all or any part thereof.

(b)For Defending Party. A party against whom a claim, counterclaim,
or cross-claim 1s asserted or a declaratory judgment is sought may, at any
time, move with or without supporting affidavits for a summary judgment in
the party’s favor as to all or any part thereof.

(c) Motion and Proceedings Thereon. The motion shall be served at
least 10 days before the time fixed for the hearing. The adverse party prior
to the day of hearing may serve opposing affidavits. The judgment sought
shall be rendered forthwith if the pleadings, depositions, answers to
interrogatories, and admussions on file, together with the affidavits, 1f any,
show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law. A summary
judgment, interlocutory in character, may be rendered on the issue of
habulity alone although there is a genuine issue as to the amount of damages.

(d)Case Not Fully Adjudicated on Motion. If on motion under this
rule judgment 1s not rendered upon the whole case or for all the rehef asked
and a trial is necessary, the court at the hearing of the motion, by examining
the pleadings and the evidence before it and by interrogating counsel, shall
if practicable ascertain what material facts exist without substantial
controversy and what material facts are actually and in good faith
controverted. It shall thereupon make an order specifying the facts that
appear without substantial controversy, including the extent to which the
amount of damages or other relief is not 1n controversy, and directing such
further proceedings in the action as are just. Upon the trial of the action the
facts so specified shall be deemed established, and the trial shall be
conducted accordingly.

*x The version of Rule 56 reproduced here 15 the version that was n eftect immediately prior
to the eftective date of the restyle amendments, December t, 2007  See Supreme Court Order,
April 30, 2007 To the extent current Rule 56 1s deemed mapplicable, this version presumably
would control  See td (providing that the restyle amendments “shall govern in all proceedings
thereafter commenced and, msotar as just and practicable, all proceedings then pending”™)
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(e)Form of Affidavits; Further Testimony; Defense Required.
Supporting and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated
therein. Sworn or certified copies of all papers or parts thereof referred to
m an affidavit shall be attached thereto or served therewith. The court may
permit affidavits to be supplemented or opposed by depositions, answers to
interrogatories, or further affidavits. When a motion for summary judgment
is made and supported as provided in this rule, an adverse party may not
rest upon the mere allegations or demals of the adverse party’s pleading, but
the adverse party’s response, by affidavits or as otherwise provided 1n this
rule, must set forth specific facts showing that there is a genuine issue for
trial. If the adverse party does mot so respond, summary judgment, if
appropriate, shall be entered against the adverse party.

() When Affidavits Are Unavailable. Should it appear from the
affidavits of a party opposing the motion that the party cannot for reasons
stated present by affidavit facts essential to justify the party’s opposition, the
court may refuse the application for judgment or may order a continuance to
permut affidavits to be obtained or depositions to be taken or discovery to be
had or may make such other order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction
of the court at any time that any of the affidavits presented pursuant to this
rule are presented in bad faith or solely for the purpose of delay, the court
shall forthwith order the party employing them to pay the other party the
amount of the reasonable expenses which the filing of the affidavuts caused
the other party to incur, including reasonable attorney’s fees, and any
offending party or attorney may be adjudged guilty of contempt
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APPENDIX B
RESPONDING TO SUMMARY JUDGMENT. TWO VIEWS
ASPECT STEINMAN SHANNON

Nature of adverse
party’s factual
materials

Essentially anything

Generally limited to
materials described in
Rule 56

Relationship between
adverse party’s factual
materials and rules
governing discovery

Such materials may be
regarded as an
amended or
supplemental
discovery response or
disclosure

Possible discovery
sanctions aside, no
relationship

Admissibility of
adverse party’s factual
materials

Need only be
reducible to admissible
evidence at trial

Generally must be
admissible, as if at
trial




