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Peter (5. McCabe, Secretary

Commuttee on Rules of Practice and Procedure
Administrative Office of the United States Couris
Washington, D.C. 20544

Re: Proposed Amendments to Fed R, Civ P. 36

Dear Mr. McCabe.

[ am pleased to submit comments on the proposed amendments to Rule 56 of the
Federal Rules of Civil Procedure.

By way of background, | have been teaching and wiiting about civil procedure,
the Federal Rules and the rulemaking process for thirty years. In 2003, having been asked
to contribute to a symposium on vamshing civil tnals sponsored by the Amencan Bar
Association, | undertook a historical. empirical and normative study of summary
judgment. This work led to two articles that were published in 2004 ' Although 1 was not
able to antend the January 2007 contercnce sponsored by the Civil Rules Commitiee’s
Summary Judgment Subcommittee, | did submit a memorandum to Judges Baylsoa and
Rosenthal. [ also participated in the November 2007 Rule 56 Conference, and I have read
all of the comments that were accessible on the judiciary’s website as of January 20,
2009, In order that readers of these comments can better understand my perspectives on
the subject, it may be helpful if | repeat here the prehitminary observations macde in my
January 2007 memorandumn:

Although Charles Clark was not the chief architect of original
Rule 36, he was one of'its most outspoken advocates. hoth as

a rulemaker and a judge  Yet, like Edson Sunderland, who was
the rule’s chief architect, and the resi of the onginal Advisory
Commitice, Clark thought that the rule would prove useful chiefly

' Stephen B Burhonk, Keepog Onr domdution L nder Controf Te [ ot of Duta amd nforence i
Searchung for the Cames ond Comeguentes of Vendung Ty o Federal Cusen, 1) PP LEG STUD
371 (2004), Stephen B Burbank, Fanrshing Tewfs and Swmmiany Judgment i Federal Creed Cases
Brifhing Towurd Bethlchoes or Gomorrah? 1] Lae LG Stul 391 2004y (1 aneshung Trials ared
Stmenicory Judspmient” )



for plaintifts seeking to collect debts. Withal. at the 1938 Cleveland
Institute. he observed that “the great question about the motion for
sumnmary judgment 15 whether 1t may not be attempted 1n all sorts

of cases, whereas it 15 only really going to perform its function in the
simple case where there isn’t much of a defense It is quite possible
that the motion ... may be resorted to too much and may become an
instrument of delay

In the succeeding seventy years, summary judgment has become
something very different from what those who introduced it mto
federal practice envisioned, 1t 1s invoked far more by defendants
than by plaintiffs: 1t is by no means invoked only in simple cases.
and 1t accounts lor a much higher percentage of tenninations

in federal civil cases than do trials. There 15 nothing necessanly
wrong with these developments, particularly when one recognizes
the changes in the broader litigation landscape to which they might
be thought responsive, and if one acknowledges the propriety of
judges and rulemakers dusting off old tools and reshaping them
to deal with problems not forescen by their creators.

Still, Clark’s concerns about the possible misuse of motions for
summnary judgment (given what he thought were the possible
benefits ol the rule) are not irrelevant when it is proposed again
to reshape this procedural device. Even more vbviously to be
attended to are problems (or, more precisely, possible problems)
in the use of the rule that its architects did not foresee hut that
arc revealed in subsequent experience My inquiries suggest a
number of such problems One 15 the fact that the rule, although
superficially uniform, is very differently interpreted in ditferent
circwits and 1n different types of cases. a phenomenon that may
help to account for differences in the rates at which it is invoked,
and at which cases are terminated by summary judgment. in
dfferent parts of the country. From that perspeciive. [ have
suggested, Rule 50 today resembles Rule 11 during the period
between the 1983 and 1993 amendments. Another problem s
suggested by evidence that some courts are granting summary
judgment by resort w technigues of factual and legal carving thst
threaten the night to jury tnal and the integrity ol the subsianiive
law Sull another 1s that — apart fromn the problem of delay —
summary judgment motions may be used by one party to inflict
expensc on the opponent, part of a strategy that, particularly in
cases where opposing counsel 15 paid on a contingency basis. is
designed to extract a fav orable settlement

[he deliberations of the enginal Advisory Committee concerning
Rule 56 were. quite understandably. replete with discussions about



the consistency of the proposcd rule with the Seventh Amendment,

and, constitutional questions to the side, about the differences between
“trial by affidavit™ and trial in open court, and about the nonmative
mmplications of toreclosing average citizens trom a decision by then
peers. Notwithstanding recent scholarship that rases serious doubis

about summary judgment on the constitutional front, it is surely too

late in the day to expect the federal courts to reject the conventional
position We showuld not, however, hecome 50 preoccupied with the
rechnical details of proposed rule amendments that we lose sight of
abiding normative issues If we can no fonger commit 10 do vo harm to
constitutional values — whether they bhe found 1n the Seventh Amendment
or m the structural protections of federalism and the separation of powers
- perhaps we can commit not to exacer bate existing harm In thinking
about how to improve Rule 36, let us he candid that it 15 a rule
empowering judges at the expense of juries. and that for that reason and
becuuse # enconwrages what 1 have culled the “lawmaking disease ™ m the
fower federal courts, special care is appropriate lest this equilibrating
device hecome further out of halance -

In these comments, [ will address only proposed Rule 36(c)’s addition of a
“point/counterpoint procedure™ (which 1 will also refer to as a “bilateral structured
tormat™) tor the identification of (or of the abscnee of) genuine disputes concerning
material facts. T will do so by considering primarily (1) the Advisory Committee’s stated
reasons for recommending a unifonm rule, and (2} the empirtcal work of the bederal
Judicial Center. My comments with respect to both are informed by my own research. the
empirical work and normativ ¢ scholarship of others. in particular articles and studies
concermng the role of summary judgment in employment discnimination cases, and
comments on the proposed amendments that have already been submitted

In advancing the proposed amendments to Rule 36, the Committee describes them
as “an eftort to improve the procedures for making und opposing summary-judgment
motiens and to facilitate the judge’s work in resolving them ™ Disclaiming any purpose
to change “the summary-judgment standard or ... the assignment of burdens between
movant and nonmovant.” the Commuittee states that the proposed “amendments are
designed 1o be neutral between plaintiffs and defendants.”

The ain is a better Rule 56 procedure that increases the hikelihood
of yood motions and good responses, and deters bad motions and
bad responses. No prediction is offered whether the result will be
moere or lewer motions, o1 more or fewer summary judgments

The Subcommitice and Advisory Committee unanimously agreed
that iraprovements in summary tudegment procedure, made without
changing the standard for summary judgment or the related moving

* Memorandum Lo Mike Bay Ison and Lee Rosenthal from Steve Burbank 1-2 (Jan 20, 2007 {emphasis
added)
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burdens, can improve the role of summary judgment as the third leg
of the notice-pleading. discovery, summary-judgment stoo)

Fnally, noting the growth ot ~local rules to supplement the national rule,” the Committec
observes,
These local rules have provided ideas and experience that have
played a central role in developing the proposed amendments. The
laborateries provided by uwlividual districts, separately and collectively.
have proved imvaluable At the same time, the local rules are not uniform,
and at times mandate practices that arc inconsistent from one district to
another. [t is useful. and increasingly important. to restore greater
uniformity through a natwonal rule that builds on the most successful
local rules as well as on proliferating interpretations of present Rule 56
feat

There are thus at least two ditferent strands of justification in the Committee’s
stated reasons for proposing the “point/counterpoint procedure.” First, 1t is hoped that the
bilateral structured format weuld resull in “improvements in summary judgment
proecedure” that would 1n twm “improve the role of summary judgment ~ Sccond, 1t 15
deemed “useful. and increasingly important, to restore greater uniformity™ and to do so
by ~build[ing] on the most successful local rules.”™

Taking the second strand of justification first, there appears to be some confusion
about the current landscape of local rules Thus, the comments on behalf of the American
College of Trial Lawyers support the proposed “point/counterpoint procedure”™ and assert
that 1t "is used n the vast majority of distnct courts.” This s not correct. The balateral
structured format that served as the Committee’s modcl is prescribed by local rule in
twenty (20) distriets, and 118 used by some individual judges in other disinets. Tharty-
four (34) districts impose a structured tormat as to undisputed tacts only on a party
moving for summary judgment. while thirty-seven (37) districts do not impose any such
format on either party  Why, it might be asked does the Commitice propose 1o saddie
seven-one (71 districrs with u summary judgment format currently followed in onlv
prenty (20)? +

At the outset 1t should be noted that, given the striking lack of uniformity in
summary judgment doctrine and rates of activity, both geographically and by type of
case, which is documented in normative scholarship and FIC and other empirical studies,
this particular quest {or uniformity is a small point at which te stick Theie is no

" Lever frem Chris Ketebel, Chatr, bederal Crvil Procedure Committes of the American Coilege vl Dl
Lawyers to Peter ¢ McCabe 2 (Nov 10, 2008) (03-CV-060)

" The temptation to group the twensy (20 districts imposing a bilateral strugturcd format wills the Thirts -
tour (34 distiicts mposing such a format only on movants should be resisted The FIC « smpincal work
strongly suggests that any diltersnces of interest amony the three Ly pes of districts ocour as between tie
twenty (20} dstrices with bifateral raquirements on the one stde and the two other types, to@ling sevents.-
one {711 distneis en the other side See ¢ g Memorandum to Judge Michael Bavison from Joe Cecil and
George Cort (Aug {3, 2008) CFIC Memorandum ™} «f at 8 (Table 3) 10 (1able 33 15 {Table 1D) 16

i Fabie 119, 17 (Table 12)



suggestion that any of the local tules on the subject of interest is inconsistent wath current
Rule 36, which would of course be a good reason to abrogate offending local rules,
Moreover, the Committee merely asserts that “[1]t 1s uselul, and increasingly important to
restore greater uniformity through a nattonal rule.” neglecting to explain why 1t believes
that (1} disuniformity tn the format used for the presentation and consideration of
motions for summary judgment (and responses thereto) imposes costs worth wortying
about, or (2} any such costs outweigh the benefits of leaving districts (and where
permitted individual judges) frec to continue using the format that works best for them.’
What are those costs, and are they really so great as to justify overriding the preferences
of the numerous individual tederal judges who have submitted (or authorized) comments
opposing proposed Rule 56(c). including the judges of the District of Alaska. the
Northern District of California, the Notthern District of Indiana, the District of Maryland,
and the Western District of Washin;g,t«on'?5 What, in other words, 15 the Committee’s
response to Judge Crabb’s views that {1) “[flor the very reasons noted by the commiitee
in its report. I think it better to continue to let the individual courts serve as laboratories
this respect, rather than tmpose a set way of doing things on all courts.” and (2) “[even if
disuniformity on this matter in fact adversely affects hitigants, which she doubts, ] the
adverse effect is not so great as to offset the ditficulty courts might expenence 1f required
10 use % one size fits all’ approach. whatever their own preferences and the needs of theiwr
cases.”

Notwithstanding the federal judiciary’s chilly reception of “bottorm-up™
procedural reform when Congress sought to impose it in the Civil Justice Reform Act of
1990, this would not be the first time that the rulemakers changed a national rule in
response to a percerved groundswell among the distuict courts as represented n local
rules Yet. consideration of prior experience in that regard should perhaps give pause
rather than provide encouragement, Certainly, the most well-known such instance in the
past -acquiescence in local rules providing Yor six-person ¢ivil juries by the Supreme
Court.? followed by change in Rule 18 to acknowledge the it accompls - 15 widely
regarded as a disaster. It is, marcover, a disaster that. once embedded in courthouse

* | recogmze that proposed Rule 56(c) 1) would permmit district court judges to order different procedures
on a case-by-tase busis. The propused Commitiee Note mahes 1 appear, howeser, that it woukl be
mappropriatc for a judge to do so in every case because the Judge deemed the procedure prescribed by Rule
S60c) infenor 1assume that Judge Crabb also was aware of (¢ 1) whon, notw ithstanding her own
lavorable eaxperience with & bilmeral structured format, she commented that she “would not hie to see the
procedure written into the Federal Rules ™ Letter from Hon Barbara B Crabb to Peter MuCabe 1 (fan 8,
2009) {08-CV-123) See afve infha ext accompanying notg 7

* See, ¢ g, the letiers or other statements of opposition from Chief Judge Sedwick (03-CV-017 ard, on
behalf of all district judges it Adaska, 08-CV-120), Judge HoHand (08-CV-0.28), Judge Mullen (U8-Ch -
030), Judge Doumar (08-CY-012) Chief Judge Norton (08-CV-043), Chiel Judye Legy, on behalt of the
judges of the District of Maryland (08-C¥-0333, Judge Murphy (08-CV-009), hedge Smith (08-CV-014),
Iudge Hood {08-CV-020), Judge Hunt (08-CV-062) Judge Tox (O8-CV-U643, Chuef Judge [ asuik nn
behall of the judpes of the Western Dhatrict ot Washinglon (O3-CV-069), and Chief Judge Miller on behalt
of the judges of the Northern Districr of Indiana (08-CV-104) Sew 5o letter from Gregory 8 Fisher to
Peter G McCabe (Dec 23, 2008) (08-CV- [ 1) (Fisher letter’ } treferning 1o Decemnber 11, 2008
memorandum from Chicl Judge Walken of the Northern Distoct of C alifornia)

" Letter, supru nate 3, at |

* See Colgrove v Battin, 113 Uy 119 (1973)



construction plans, and nurtured by the armchair empiricism of individual membcers of
the Judicial Conference, thwarted proposed amendments that would have reestablished
the histeric norm of twelve-person civil junies with support from systematic social
science research on juries and on small group decisionmaking.”

In any event, in this instance there 15 no Inconsistency between the local rules and
current Rule 56 on the matter in question: the local rules requiring a bitateral structured
format are in the distinct minority. and there 1s widespread, cogent opposition to “top-
down™ uniformity on this subject among federal judges and practitioners. including (10
one communication) some scventy (70) of the most prominent plaintiffs’ and defense
lawyers in the country '

More important, and implicating the Committee’s first strand of justification.
whal is the metric by which it has 1dentified “the most successful local rules ™ If the
market tor local rules were the measure of “success,” that honor would fall to a regime of
no rules on the format for identifying genwine disputes about material facts, with sccond
place to local rules imposing a structured [ormat only on the movant.'" The
“point/counterpoint procedure™ championed by the Commuttee is a distant thard. Is the
ancedotal evidence provided by lawvers and judges who favor the bilateral struciured
format so0 powertul as to overwhelm the nuomerous criticisms of proposed Rule 56(c). in
particular the opposition of judges who have extensive experience with multiple formats
{(including opposition on behalf of entire districts with such experience) and who, on the
basis of that actual experience, do not agree that the local rules favored by the Commuttee
arc the “most successful?™’*

Probing further the Committee’s first strand of justification, federal procedure is
supposed {o be “just, speedy and inexpensive.”™" One of the important questions raiscd by
proposed Rule 36(c¢) on which thuse subnmuthing comments scem to be talking past one
another i1s whether a bilateral structured format would unprove summary judgment
practice from the perspectives of time and expense Some practitioners and judges
evidently ind a bilateral structured procedure helptul in the preparation and decision of
motions for summary judgment Others believe that it does not improve decisionmaking
for judges. and for litigants fosters satellite liigntion and otherwise imposes an additonal
layer of expense on a system that is already too expensive for most Americans to afford
The rulemaking debate in this respect is much like that which artended the proposed

" See Stephen B Burbunk, Implementing Procedural Change WWho, How, Wiy, and When 49 Ara L
REY 221, 244 (1997) ("1t is dronic that concerns about courthouse corstraction and the personal
pmpressions of Jecisionmakers prevailed m the face of compelling social science evidenes that the sise of
the jury makes g dufference™)

W See ez sapra pote 6; Practitioners’ Comment on Rule $6(¢) (Dec |, 2008} ((08-CV-072) {oppusition
1o proposed Rule $6(c) from some seventy “expenenced Federal practitioners, inclwding plaimti®s’ and
detense lawseis, practioners from Jarge and small firms, leaders of law firms, htigation departments and
Iifigation practice groups; and leaders i national, state, federal and lucal bar associations”)

" See wupranote 4.

' Sev, e g the letters from Chief Judges Sedwich (08-CV-017) and Miller (08-CV - 104), Judge Holland
{08-CV-028), and the Fisher letter (G8-0UV -1 1) spgn v note b
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amendments to Rule 1] in the early 1980°s. except that the problem of the cost of federal
litigation is much more serious now than it was then, "

There is. however, an important differcnce In the carly 1980°s the Advisory
Committee evinced no interest in empirical investigation of litigation phenomena.”™ To its
credit, the current Advisery Commitiee has commissioned empirical research on matters
relevant 1o some of the policy questions raised by these proposed amendments.
Unlortunately, the Commuttee has yet (publicly) to engage the results of the FIC's
research. Thus, the Commiitee hay not explained why sysiematic empirical data
demonstraring that use of a bilateral structured format is associcted with substaniial
delay in decisions on motions for summary fudgment should nor be deemed a basis for
rejecting the proposed amendment. 16

To be sure, at the Committee’s direction, the FJC made further inquiries
concerning, and discovered, other charactenistics of the districts involved and their
dockets that may account for the differences i disposition time among districts using
different furmats.!” In the absence of more sophisticated empirical tests to pin down
causation (which may not be possible here), however, the question becomes who should
bear the nisk of uncertainty. Since deluy is not wsually considered a hallmark of tmproved
procedure, [would have thought that the risk of uncertaingy snowld lic with those
promoting the formar assocuried with delay

* See Stephen B Burbank, The Tramformarnion of Amerrcan Civid Procedure The Excmple of Rule 11,
3701 Pa L Rrv 1925(1989).

Twenty-five years ago, on January 1, 1983, it cost roughly the same to htigate

m state and federal court, Plamntfts chose federal court sometimes for expansive

discovery ur to zet 4 good Judge. even though slale counl was an available

altemative and additur impermassible 1n federal court, Today, plainnffs with

non-federal causes of action flee federal court, and those with federal claims

stour the books for state law analozues
Gregory P Joseph, Federaf Littgation - Where Drd It Go O Truck?, evanfable w
hitp, sy josephive comarticles viewartielephp "33 See also leuer from Judge Doumar (08-CV-042),
supra note 6 ("As [ watched the rules be amended the cost of lingation increased to an extent that smatl
businesses cannot atford to ever be in federal court
. Rulz 11 was amended but siv yeats ago, and the amended Rule was avowedly

an experiment The Advisary Commutiee knew [nte about expernience under the

oruinal Rule, knew limte about the percerved problems that stimulated the efforts

ieading to the two packages of Rules amendments in 1980 and 1983, knew littke

about the junisprudence of sanctions, and hnew listle about the benefits and

costs of sanctions 4s 4 Case management dovice
Burbunk, sopra note 14, at 1927 (footmotes omtied)
M See FIC Memorandum, supra note 4, at 10 (Table 51 [ takes 6-8 weeks longer 1o decide 10 grant or
deny summa s udginent wotions i districts using a beateral structured tonmat than o distnicts unposiag a
structured format only on movants {6) or districts empesmny ne such requicement (83, Fhe compurable
ditferenees with respect to motions in employment discrimination cases are 8-% weeks See afso supra note
4 {cting these results as one reason to group movant-onby-structured-format distrcks with no-struetured-
format Sistricts rather than witl bikateral-structured-format Jdistocts)
" Seed at 19 (Appendin B) (reporung ditferences in the folluwimg median characteristics werghted case
filings per judye, pencing cases per judge, case termnmanons per judge, months from Biling to disposition,
and percent of avtl cases over 3 years oldy Mate, haoweser that there i only 4 one month 4 week)
dilterence in the medians reported Jor months ltom hling to disposition

~-1



The numcrous comments submitted that criticize proposed Rule 56(c) becausc it
is likely to increase the expense of summary judgment procedure, and hence of federal
litigation, recall my preliminary observations.'™ [ am concerned about the potential for
abuse of summary judgment through strategic motion practice designed to extract
favorable settlements from litigaats (i.c., usually plaintifts) with fewer resoutces, ofien
represented by counsel working on a contingent fee basis. A bilateral structured format 1s
an invitation to engage in such strategic behavior.”” The Commuttee™s expressed hope that
litigants (1.¢., usually defendants) would not abuse the procedure by fikng massive
statements of uncontested facts in an attempt to exhaust {or divert) respondents is just
that' a hope. The experience of many of those commenting docs not engender optimism
on that score,”” and the incentives pomt clearly in the opposite direction 1 am sure that
judges would prefer not to add resolving disputes in this area to the kindergarten
monttoring that discovery so often requires /n any event, the matter cries out for
additional empirical mqury focused on the costs of preparing and responding to
surmary Judgment motions in districts that use the different formats,

Of course. the costs of making summary judgment procedure more protracted
amiior more expensive (1f that ts what proposed Rule 56{c) would do) might be worth
wcurring if they were attended by gieater benetits, e are now in Rule 7'y domain of
Justice. which iy as imporiand for defendanty as it is for planatiffs One such benefit
suggested by the FIC's emprical work 15 that o bilateral structured format is associated
with a greater rate of actual dlspﬂsinon.z' A number of comments evince frustration that
motions for summary indgment remain undecided.™ Yet, if a bilateral structured format
takes more time and/or costs more money, that lormat implicates a greater waste of
resources in cases where summary judgment s denied. Morcover, once it is
acknowledged that the allemative to summary judgment 1s not usually trial but seitlement
-- that the increasing rate of case termimation by summary judgment has probably i
coutributed not just 1o the declining trial fermination rate but to a decline n settlements™
-- whether a greatet rate of decision on motions for summary judgment 15 a benefit 1y in
any event subject o question. Note mn this regard that even in districts with a bilateral
structured format the rate of “no disposition”™ across afl cases 15 stilf 50%.%

Qe supr g e\l acLompanying note 2

' See ¢ g, the memorandum from Judge Murphy (08-CV 6093 und the lerter from Judga Holland (08-CV-
028}, supra note &

" See ey the letter from Chief Judge Sedw ek {08-CV-017), siyra note 6, see /s letter from Joseph 1D
CGarmsen to Peter G MeCabe 2 (00t 15, 20083 (BR-CV-016] (noting, amony uvther examples, that
Jdefendams in individual age discrimination cases submuteed 246 and 107 “aliegedly material Tacts,” that m
*cach case, responding took the time of at least two Jawyers and at lenst one parategal.” and that the “costs
ot response are substantial to our clients' )

7 See FIC Memoprandum, supra note 4, at 8 {Table 3)

® Sce ¢y Comments of Lawyers for Civib Justice and the U 'S Chamber (nstitute for Legal Reform 3
{hov 12, 2008) {08-CV-061)

Sce Burbank, Vamesfrong [raly and Summary Judgmoent, vipranote 1 at 617, Gillian K Ladheld, e e
Huve 43 the Trids Geosee? Setttements Nontriaf Adpelicanony amd Stutesticad Artidacts onihe Changng
Dispostron of Fedaral Codd Cases, 11 Exr LLo S1u0. 705, 737 (20040
2T See FIC Memarandumy, sopro note 4, at § Clable 33 The comparable rate for mosant-only -structined-
tormal districts 15 6270 and tor po-stvuctured -formal distiicty 5879,



Perhaps the Committee’s implicit metric for “the most successful local rules™ in
connection with proposed Rule 36(c} is those Jocal rules practice under which has yiclded
the most case terminations by summary judgment. The suggestion appears consistent
with the Committee’s {otherwise quite ambiguous) stated goal of “improv([ing] the role of
surnmary judgment as the third leg of the notice-pleading, discovery, summary-judgment
stool.” Moreover. the Commutee has continued fo assert that the “amendments aie
designed 10 be neutral between plaintiffs and defendunts ™ and that ~ [nfo prediction is
offered whether the result will be more or fewer molions, or more or fewer summiry
Jjudgments " even after reveiviag the resulls of the FJC's empirical studies. which suggest
that proposed Rule 56{c) may not be neutral, and that it imay lead 1o more terminations
by summary judgment, particularly in employment discrimination cases.

I will not belabor my frustration that the very substantial differences in the rate of
termination of employment discrimination cases by summary judgment that the FJIC's
carlier studies of districts using the different formats revealed could be considered not

“meaningful.”* Those differences were equivalent to. if they did not exeeed, the mean
termunation rate by summary judgment in all cases. # In any event. having decided that
the data 1t had been using for these analy ses were unweliable, the FJC took a stiatified
random sdmph. for this purpose and pertormed tests of statistical significance on the
results ** The FIC found that the much higher rate at which districts using a bilateral
structured format terminate employment diserimination cases by summary judgment
(15%, compared with 11% in districts imposing a structured tormat only on moyants and
distri:‘:‘zss imposing no structured format by local rule) i3 statistically signiticant {(p <
0.01)"

This finding of statistical significance does nor mean that the format differences
caused the differences in termination rate. But, unless the goal 1s o secure more
terminations by summary judgment at any cost. the finding surely provides good reason
for further inquiry. Part of that inquiry should include the question why, within districts

with a bilateral structured format. the “no dlbp{mnou rate cmplovment disvrimination
cases 15 so much lower than in other types of cases © Iffr,zm so long as we do not know

* See, ¢ ¢ Memoiandum to fudge Michacl Bayison Rom Joe Cecil, George Cort, and Pat Lombard {Aptil
2 20(}8). As evplamed by the FIC researchers, this resubled (rom the [acl that they arbiiranly dusignated
meaningtul difference as a diftference that exceeds five percentage pomts between the districts with such
local rules and either of the other two district groups 7 /¢ at 2 They also noted that the Committee could
‘determne that a greater oi kesser difference conshitutes a meanmgful difference ™ fef
™ Sopad.at 1o (Lable 12) (finding termination rates wn emplayment discrimpation cases ol 3%
(hilateral) 104 (movant only ), and 9% (none), while finding termmaton rates for all cases of 445, 3% and
Foa)
= See FIC Memorandum, sxpre note 4, at 8
* Seed at 17 (Table 12) The FIC also found that, for @ cases, the dibference in termmation rate by
summary judgment between districts using a bilateral structared format (3263 and the twoe ether groups of
districts {both 4%%) was statistically significant (p <G 001y Ser iof
T Seead m B (Table 33 Hlus rate dedhines {rom 357 for contract and torl cases W 39% for employment
drcrimmation cases The comparable “ne dispositon” eates i movant-only districts ate 64%6 {ceneracis),
6%y (torts), and $2%0 femployment discrmuiatson, and i no structured-format districts, they are 397
{contracts) 37%% tterts), and 33% {emploviment discomnanion)

9



whether @ bilateral sirucinred format causes more terminations of employment
discrimination cases by sumnun y pefement, and if so why the risk of uncercanty should
lie with those praposing to reqrure the format associcated with the higher terminarion
rate

Among those inclined to the view that more terminations by summary judgment
are an ungualificd good (at least in certain types of cases thought to be overwhelmingly
menitless),”” this proposition may encounter resistance, Yet, a number of comments on
these proposed amendments emphasize the risk of improper sumimary adjudication in
gmplovment discrimination cases, in part because ol the phenomenon of factual and legal
carving to which I referred in my preiiminary observations and which 1s well-documented
in doctrinal and normative scholarship about summary judgment 2! One concern raised
by the FJC s empirical findings is precisely thar the higher vate of rermination in districis
wsing a bilateral structured format may be due to the incentive that format furnishes
movars and judges to take a partial and incomplete view of the relevant facts and’or 1o
distort legal doctrine by subdividing u specifically for the purpose of enabiing summary
adyudcation.

Quite apart from the question of carving, both the higher rate of termination by
summary judgment and the lower rate of “no disposition” (even within districts using a
bilateral structured format) prompt the questton whether we are wiinessig in
employment discrimination cases the results of what Professors Kahan. Hottman and
Braman call “cognitive ihberalism™* 1n their recent arucle on the dangers of summary
adjudication exemplified by the Supreme Court’s decision in Scott v Harris.”?

Precisely because juries can lend legitimacy 1o law by assuring
minorities that their perspective i3 being respected, 1t surely

isn't enough that the facts in a particular case “speak for
themselves” for a large majority [1 the minority’'s view of the
facts reflects the minority’s view of social reality. summary
adjudication will deny the minonty a basis to accept. or for

the majority 1o demand that it accept, the law’s view of the

facts asits own Before summary adjudication can be justilied,
then, the consensus that attends a particnlu set of factual findings
must be more than (or simply different from) “large.” 1t must

" Byt ave Richard 5. Amnolhd, ddomey, ot the Relations of the Judiciat Brunh weeh the Other Pao Bramches
Legivlunve und Execatve, 40 5T Louis U L E 19, 34 (1995-96) ¢ Although you piuk up a tile and say,
Well, there is a runety-etght percent chance that this s frivalous,” that does not mean you read only two
pereent of the file )

L See aupru text accompantyiing note X, Burbank, Venisling [oiads wnd Suewmren v Judament, s note 1,
62425 leter from Proleasor Bheabeth M Schnerder 10 Peter G MoCabe (Noy 12, 200811008-CV 0494,
fetter from John Vail to Hon Mark Kravitz & Hon Michae! Baylson (Nov 10 2008) (08-Cv-046)
Staterment of Richard T Seymour (Nov 17, 20083 (08-CV-006). Comments of [ Stoven Platt{Dec 26
2008 (D-CV-100)

* an M Kaban, David A Hotiman, and Donald Branan 3 feve Eves tre You Going io Belreve * Seerty
Froes i und the Perils of Cograthve fliberaliom, 122 Hagy, L REv 838 (2009 Sec 1d al 890
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also be devoid of any partial understanding of social reality

the endorsement of which by the kaw would alienale or stigtnatize
an identifiable subcommunity whose perspective has been excluded
from consuleration. Or. v a word, it must be mundune.

Scott put identitiable subgroups of citizens in exactly that position

[of defeated and subjugated outsiders]. Even though constrained.

the nature of the disscnsus surrounding the facts revealed in the tape
shows that Americans interpret those facts against the background

of competing subcommunity understandings of social reality Under
these circumstances, ordering that the case be decided summarily based
on the video was wrong precisely because doing so demed a dissenting
group of citizens the respect they were owed, and hence demied the

law the legitumacy 1t needs. when the law adopts a view of the facts
that divides citizens on social, cultural, and political hines In so doing,
the Scouf majority transtormed an inevitably partial view of social reality
retlected in law into a needlessly partisan one.*’

[n employment discrimination cases. one would expect “Americans [to] interpret
thle] facts against the background of competing subcommunity understandings of social
realily.” These cases are, therefore, strong candidates for the operation of co gnitive
biases of the sort those authors document.

Because they are not generally aware of thar own disposttion

to form factual belwels that cohere with ther cultural commitments,
legislators, policy analysts, and ordinary citizens manifest little
uncertainty about their answers to [policy questions turning on
issues of disputed fact] But much worse. because they can see full
well the influence that cultural predispositions have on those who
disagree with them, participants tn policy debates often adopt

a dismissive and even contemptuous posture towards their
opponents” beliefs |

The result 15 a state of cogmtive iltherafism.””

Professor Kahan and his co-authors note that ~fyJudges, Iike the rest of us, lack Full
mstght nto how the mechamsms of value-motivated cogmtion shape therr and others”
perceptions of parhicular facts,” but that they are pertecily capable of understanding that

' Kahan etal | supra note 31 at 886-87
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. . ~ + . . a3
these dynamics exist and can adversely affect the quality of then decisionmakg. T As
. . .. . W«
an antidote they recommend “a torm of judicial humility 5

Before concluding .. that no reasonable juror could find
such facts, the judge should try to imagine who those
potential jurors might be. If, as will usually be true, she
cannot identify them. or can conjure enly the random

faces of imagnary statistical outliers, she should proceed

to decide the case summarily. But if instcad she can form

a concrete picture of the dissenting jurors, and they ate people
who bear recogmzable identity-defining characteristics —
demoygraphice, cultural, political, or otherwise — she should
stop and think hard Due humility obliges her to consider
whether privileging her own view of the facts risks conveying
a demgrating and exclusionary message to members of S‘lth
communities If it does. she should choose a different path ™

Jurors wn emplovment discromnation cases will often have " recogrizable rdentity-
defining churacteristics " that might cause ihem ro dissent from a view of the facls
erounded i a judge’s cultural predispositions.” U The FIC s empirical findmgs har dly
suggest judicial humility and works of doctr inal and normative scholarship provide good
reasons for concern that a bilateral structured format iy least likely to chet o,

ko R

Prominent rulemakers have privately acknowledged the fact that. in a variety of
procedural contexts, employment discrimination cases seem to be outliers, and they have
privately agreed that it would be useful to attemFt a focused, trans-procedural study
designed to uncover the reasons why that is so.” As federal higation becomes ever more
expensiy e, with procedura) hurdles erected to regulate access to trial that are ever more
daunting for lingunts without the financial means to engage either in extensive pretiling
investigation or 1 expensive and protracted motion practice. humility also seems an
appropriate posture for rulemiakers. The work of Professor Kahan and hlb colleagues
makes clear that the stakes here are not simply accuracy. but lugmmm,y -

TOfd ar 898

¥ 1 ab 897 Sew whe Elizabeth M Schoewder, T Dungers of Sumseary Judgment Geader amd Coderat
Covdd Ligation 39 Rar L RFv. 705, 766-67 (20073 ( Whal & judge does not have the hupuhty, self-
awarcress ot insight to recognize the limitations of s or her own perspective™™), Swya A Thomas. Judeal
Muddesny andd the Juey, 761 CoLa L REV 767 (20053

B Kahan et al, suprd pote 32, at 898-99

" See Schnewder, suera note 38, at 767-71, Rusaell M Robinson Percepttad Sugreganen, 108 C0; Ly L
Hev 1093 (2008)
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Kevin M Clermont & Stewart J, Sehwab, Flow Emploviaens Dacrumination Plamislls Fore o Fedeeal
Court 1] Emp Leg Stud 429(2004); Kevin M Clermont & Stewait ) Sehwab, Lmplovment
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The Federal rules necessarily confer substantial discretion

on Article 1IT judges The discretion they conter entails the
power to make policy choices that. although they may he

buried in the pbscurity of technical language. are increasingly
tikely to be exposed by those who have come to recognize

the power of procedure, often in recent vears aided by svstematic
empirical data. Growing awareness that questions of “mere procedure™
may implicate important social policy encourages those who
cannot make an independent judgment to have only so much
confidence in the tntegrity of the process and the quality of the
legal products it produces as they do in the actors who control it.
In an age when politicians. interest groups and the media find it
convenient to represent that the courts are part not only of

the political process, but of erdinary politics, and that judges
should be viewed as the policy agents of those who appoint

or elect them, that is not good news ¥

In Tight of numerous unanswered questions rased by the Commuttee’s articulaled
Justiications, doctrinal and normative scholarship on summary judgment. particularly in
employment discnimination cases. the comments submitied by others, and the FIC™s
empirical studies, the risks of uncertainty that proposed Rule 36{c) presents are far oo
serious to warrant proceeding with its adoption at this 1ime,

Suncerely,

B Bt L

Stephen B. Burbank
David Berger Professor
for the Adminstration of Justice
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