
 

 

 

  
 

January 5, 2012 

 

Peter G. McCabe, Secretary 

Committee on Rules of Practice and Procedure 

of the Judicial Conference of the United States 

Thurgood Marshall Federal Judiciary Building 

Washington, D.C. 20544 

 

Re: LCJ Supports Proposed Amendments to Federal Rule of Civil  

  Procedure 45 

 

Dear Secretary McCabe:  

 

 Lawyers for Civil Justice has reviewed the May 2011 Report of the Civil 

Rules Advisory Committee and its revisions to Rule 45 of the Federal Rules of 

Civil Procedure.  This letter is submitted in support of the proposed amendments to 

Rule 45.     

  

The proposed revisions best reflect our previous conclusion that Rule 45 

should not compel nationwide trial appearance pursuant to subpoena service for 

parties and party officers.  Attached are two previous Comments submitted by LCJ 

that set forth the reasons for the positions summarized in this letter. 

 

The traditional justifications for the 100 mile rule have been protecting 

witnesses from harassment and minimizing litigation costs.  These justifications 

remain viable today, especially in the world of multistate litigation.  Moreover, 

modern technology, such as videotaped depositions, can provide parties with the 

necessary tools for truth seeking they desire while balancing the interests of a 

distant witness.  Therefore, LCJ endorses the proposed amendments, because they 

do not mandate nationwide trial appearance pursuant to subpoena service on parties 

or party officers. Accordingly we are opposed to the alternatives set forth in 

appendix to the committee’s report at 29.  
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Publication%20Aug%202011/C

V_Report.pdf     
        

Furthermore, LCJ agrees with the addition of revised Rule 45(a)(4), which 

highlights the notice requirement of subpoenas commanding the production of 

documents or the inspection of premises.  Such notice will achieve the 

Committee’s goal of providing other parties with the opportunity to object to a 

subpoena or to request additional materials.  No further notices should be required 

beyond the one specified in Rule 45(a)(4).   

 

Finally, LCJ supports the “exceptional circumstances” standard required 

under revised Rule 45(f) to transfer a subpoena-related motion to the issuing court,  
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absent the consent of the parties and the person responding to the subpoena.  LCJ agrees that in certain 

extraordinary situations, Rule 45 should allow a subpoena dispute to be transferred to the issuing 

court—e.g., when the decision to enforce the subpoena would go to the merits of the case or would be 

case dispositive—but such transfers should be rare.  Accordingly, LCJ believes that the “exceptional 

circumstances” standard to transfer motions to the issuing court should not be broadened.  If a party can 

use a Rule 45 subpoena to harass a witness who resides outside of the state and beyond the issuing 

court’s 100-mile radius by requiring him or her to hire counsel to contest a subpoena in a distant issuing 

court, some of the fundamental purposes of the 100-mile rule’s protections have been defeated.  

Therefore, LCJ recommends that revised Rule 45(f) be adopted with the “exceptional circumstances” 

standard.        

 

In conclusion, Lawyers for Civil Justice commend the Committee’s proposed amendments to 

Rule 45 for clarifying the language of Rule 45 and for not providing for nationwide trial appearance 

pursuant to subpoena service on parties or party officers. 

 

We thank you for the opportunity to submit these comments.  

 

 

Sincerely, 

 

 

 

 

 

L. Gino Marchetti, Jr.     John H. Martin 

President, Lawyers for Civil Justice  Board Chair and Immediate Past President 

 

cc:   Barry Bauman, Executive Director, Lawyers for Civil Justice 
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