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Peter G, McCabe, Esq. T 7 .
- Secrstaty A S ’ ’
 Administrative Office of the- U S. Courts
- One Columbus Circle, N.E.

- Washington, D.C. 20544

Re: Committee on Rules of Practice and Procedure ,
' of the Judicial Conference of the United States
Civil Rutles - January 28, 2005 E-Discovery Hearmg, Dallas, Texas

" Dear Mr: McCabe'

I wish to testify before the Jndicial Conference Advisory Committee’s hearing on Civil Rules on
~ January 28, 2005 in Dallas, Texas. As past president of the Seventh Circuit Bar Association, the -
- International Association of Defense Counsel and Lawyers for Civil Justice, I believe I have the

broad experience and national perspective which would be of interest to the Committee. - Pleasc

advise if there 13 auythmg further you ‘need in connection with this request to testify.

a«%/

Mlchael A. Pope

~ Since;
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~ REMARKS BY MICHAEL A. POPE ON PROPOSED AMENDMENTS
" TO FEDERAL RULES OF CIVIL PROCEDURE

January 28, 2005
Dallas, Texas

, I apprem ate the opportumty to testlﬂ before the Adv1sory Comnuttee in support of your

B proposed amendments to the Federal Rules of C1V11 Procedure. As a lawyer who has pracuced \

. )

for over thuty years in the area of complex llngatlon, Ibeheve an 1mportam component of the .
civil justlce systi m mcludes aclear unclerstandurJ by the pubhc and by the parnes to the
“ litigafion regarcting exactly how proceduml rules wﬂl be applied in any case. These amendments
are a megor step forward in seekmg clarification i in the unportant area of electromc mformatlon :
and the respons:bthty of parues to 11t1gat1on to preserve and produce such mformanon :
Smoe I spend considerable t1me advising parties to htlgahon, Y can assure you thereijs a
: ‘gfeot deal of confusion and concem, even among soglustmated clients, regardmg the duty to
preserve information prior to formal disccwery. A review of the o'ases where sanctions have been
assessed Jeaves even expenenced observers with the cox;clusuon that ﬂus isa parﬂcularly
dangerous area, in effeet a trap for the unwary. That kmd of situation is always a problem for
A good lawyers, aur chents Tightly expect us to prowde them with clear gu1dehncs and d1recnon,
and we feel 111a+:1equate when we are unable to do s0. But this a.rea, I would suggest, 1s even
Worse, because today there smply ate no good answets. So, having given these issues much
" | thought, I would describe the current s1tuat10n asa “trap for the wary
By bnngmg some clanﬁcanon to this conﬂlot , yOu serve a posmve funcnon and enhance
the respect of lawyers and 11t1 gants for the fedcral courts and the civil Just]oe system 1

particularly commend you for two spemﬁc areas of the proposed rules the two-her approach to
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discovery based on the availability of information, and the creation of a safe harbor, whereby
parties who act reasonably in anticipation of discovery can avoid being later subject to sanctions.

The two-tier approach of focusing on and facilitating discovery of documents or
electronic data which is “readily accessible” is a realistic recognition of how most b‘i:J.SiﬂCSSGS
conduct themselves, Regardless of the compleﬁty of a company’s disaster recovery system for
slectronic data, the first focus of discovery ought to be on information which is available. In my
experience, for all the concem expressed by lawyers and judges regarding the preservation of
“pack-up tapes” and other material which is difficult or expensive to locate, 99% of all
information needed to prepare a case for trial is, in fact, readily accessible, as that concepl is used
in the proposed rule. Morsover, most “back-up tapes™ are not easily searchable, and their
preservation is very expensive while being relatively useless to the parties in litigation. Any
reasonable cost benefit analysis would suggest that there is little reason to pursue that area for the
legitimate disco-ver;r of infonnaﬁon which is likely to become evidence in a case.

Similarly, while there have been suggesﬁons for additioﬁal clarifications of the “safe
harbor” provisioﬁ in the proposed rules, in rﬁy opinion the concept is an important one. Parties
o liti gation and the general public need clear guidelines so that if they conduct themselves
reasonably, they can be assured that they will not be subject to sanctions or other after-the-fact
punishment. This is particularly important in the area of electronic data, because so many
employees in most companies have the ability to generate corporate documents, and no CEO or
general counsél, much less an outside counsel, can elfectively control all their actions. Thus,
absent an intentional or willful violation of a specific court order or negotiated agreement among
the lawyers, reasonable st’eps‘to preserve information relating to the dispute ought to be all that is
required. Civil litigation, particulatly in Federal Court, should not rescmble a game of

“Gotchal,” particularly when the Gotcha is a serious allegation of spoliation of evidence.
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Michae! A. Pope is a partner in the law firm of McDermaott Will & Emery
LLE hased in the Firm's Chicago office. He heads the Firm's internaticnal
Product Liability Practice Group.

Michael has a national practice in product liability matters, including large
class action lawsuits. He regularly tries cases before juries around the
country, and has organized national products programs for several client
companies. A frequent lecturer on toxic torts and the trial of complex
cases, he taught products liability at [[T/Chicago-Kent College of Law for
Michael A. Pope PC five years. He is currently representing State Farm in class action
litigation in lllinois, and varicus Blue Cross Blue Shield plans in the HMO
class action MDL in Miami, Florida.

Partner

Chicago

Tel: 312.984.7780
Fax: 312.984 7700
mpope@mwe.com

Michael also has extensive experience in handling reinsurance disputes,
in the interpretation of excess and umbrella liability insurance policies,
and in professional liabifity and complex business litigation.

Practica Areas & Industries Michael is the immediate past president of the Seventh Circuit Bar

s Class Actions Association, the official lizison between practicing lawyers and the federal
= Environmental judges in lllinois, Indiana and Wisconsin. He Is also a former chairman of
» |nsurance Coverage the board of frustees of the National Judiciai College in Reng, Nevada.
» Litigation / Arbitration - He heads the Defense Research Institute’s Task Force on Mass Torts,
Insurance Disputes and is a past president of Lawyers for Civil Justice, a national coalition of
» Product Liability & corporations and frial lawyers interested in improvements in the civil
Regulation justice system. .
: _I;::icjlessmna! Liability Michael has served as president of the International Association of
Defense Counsel, the oldest professional association of trial lawyers
Education practicing in the defense of civil litigation. He is a fellow of the American
, College of Trial Lawyers and serves on its special commitiee on the
s Northwestem University Administration of Justice. He is also a fellow of the International Society
School of Law, J.D. cum of Barristers and of the International Academy of Trial Lawyers. Since
laude, 1969 19886, he has been a member of the American Law Institute. Michael is a
= | oyola University of member of the Chicago Bar Association (Board of Managers, 1987-1990),
Chicago, E.S., 1966 the lllinois State Bar Asscciation (Chair, Special Committee on Discovery

Reform, 1294-1995), the American Bar Association, the Defense
Research Institute (Board of Directors, 1993-1995), and the Product
Liability Advisery Council.




