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‘ ~-On behalf of all the lawyers in our ﬁrm I am subxmttmg the enclosed comments on the ‘ E
_proposed amendments to the Federal Rules of C1v11 Procedure and the Federal Rules of Evidence.

Based on our extensive civil trial practloe we strongly beheve that several of these proposed ‘

amendments are ill-advised and would cause undesirable changes in the law. In particular, the

- amendment to Evidence Rule 408 allowing statements and conduct during civil settlement

I negotiations into evidence in a criminal case would underminé the civil courts' policy of favoring
settlement; the amendment to Civil Procedure Rule 26 allowmg a party subject to discovery requests -
to unilaterally declare or even render evidence "not reasonably accessible” would provide an
improper incentive to spoliate evidence; the amendments to the Rules of Civil Procedure allowing
‘a party to unilaterally change its mind about document production by retroactively asserting' a
prlvﬂege would circumvent the law that voluntary disclosure constitutes a waiver of privilege; the
proposed amendment to Rule 37 minimizing the possibility of sanctions for destruction of
electronically stored evidence would create an incentive for document destruction; and the propo sed
‘deletion from Rule 50 of a requnement for a JML motion at the close of all the evidence isillogical,
is unnecessary, and would contravene the rlght of trial by jury.

“We have conﬁned our comments to the proposals to which we ob]ect and we have tried to-
- keep them short. We appreciate the difficult work these committees have engaged in, but we caution
- restraint as to the matters discussed in our comments. - :
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Thank you for your attention to our comments,

GBB/dmb -
Enclosures



COMMENTS ON PROPOSED AMENDMENTS TO
‘ FEDERAL RULES OF EVIDENCE

Submitted by Cunnmgham Bounds;, Yance Crowder and Brown L. L C.
‘ : Mobile Alabama
We the’underSIgned practicmg attorneys submit the followlng comments in
" ',response to the August 2004 proposals to amend the Federal Rules of Ewdence
Rule 408 - Compromlse and‘ Offers to Compromlse
This amendment would allow into evudence in a criminal case “conduct orA
} "statements made in compromise negotiations regardmg [a] claim " Proposed Rule
i 408(a)(2) Such conduct or statements would not be admissmle "Ina crwl case," /'d but,
‘ \by |mpl|cat|on\ and by virtue of the commlttee comments, they would be admissible in a
- criminal case. As justitication for this change, the advisory committee says essentially that
-~ the .'iustice Department wa‘nts»to be ‘able to use this _-kind of evidence. ‘The Justice
B Department apparently‘ takes the: position that ifta person makes an advmission of a crime 4
,: during negotiations in a civil case, that admission ‘should be admissible in evidence ina
’criminal prosecution.' | |

' The damper that this rule could place on compromise and settlement iS‘ obvious.

o Although the proposed rule would retain the inadmlssmihty of any offers acceptances or

: ’payment of consrderation in settlement of a claim (Rule 408(a)(1)), it would be hard to
| draw the line between such offers and “conduct or statements.”" If a plalntiff or a

defendant might be sub]ect-to criminal prosecutlon for anything he or she says or does

3
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; durlng settlement negotlatlons -this new rule would have a tendency both to prevent such - |

E negotiations from taklng place at all and to mlnlmlze thelr usefulness lf they do occur L

because the partres would be concerned that another part|C|pant in the negotlatlons mlght

? 'report these prewously pnvate dlscussrons to a U S Attorney or other prosecutlng -

ThlS proposed change to the rules of evrdence seems to undermlne unnecessarlly' ‘

'\'the pollcy of the civil courts to encourage settlement Anythmg sald durlng settlement =

negotlatlons has always been treated as bemg essentially pnvrleged ThlS amendment .

~ would glve a very powerfulvnegotlatlng leverage to one party if the other party lets

. something slip that might be incrlminating; "
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COMMENTS ON PROPOSED AMENDMENTS TO -
FEDERAL RULES OF CIVIL PROCEDURE ‘

ﬁ Submltted by Cunmngham Bounds, Yance Crowder and Brown L L.C.
. Moblle Alabama j -
- We, the undersloned practicihg‘jattorneys,_ subm'lt‘ the followlng“QCOmment’s rn o
o response to:the' Aug/u‘St 2l)04 pro:posals to amen'd the Federal Rule's_of Civil Procedure. |
,R’ztRulelﬁ‘)\'

- We object to the proposed Ru e 16(b)(6). regardlng "agreement[s] for protectron
| agalnst waiving prlwlege" for the reasons: argued below regardlng the proposedl |
: \Aamendment to Rule 26(b)(5) o ‘" :
| N  Rule26 |
B We ob]ect to the proposed amendment to Rule 26(b)(2) that would allow a party .
to WIthhold productlon of "el_ectronlcallystored mformatlon that the party l_dentlﬁes as not
, ‘reasoynably ac"cesslble'."' This proposed rule invites”atk)"use., First, a party can ’unilaterally ‘
. declare that electro’nlcally stored lnformation is "not reasonablyv ‘accessible" and therebyx

crrcumvent the pollcy of the rules of full and fair dlsclosure of dlscoverable material.

Second this proposed rule would |nv1te partles to render electronlcally stored mformatlon

"not reasonably accessrble " Thlrd the concept that electronlcally stored lnformatlon may

\ routlnely be "not reasonably accessible™ is outdated and skewed toward the view of those

- ;\ who would conceal the truth. Inits lll-adwsed undermrmng of the principle of dlscovew,

. \rn rts creatlon of a temptatron to destroy evrdence and inits mrstaken vrew of electronrc _

- storage, this proposed rule is |ll-adv15ed




There are cases holding that a party cannot shelter information w:thrn madequate -

- storage and retrieval systems that have no busmess related purpose solely for the sake of

E \, ”hidrng mformation to protect itself ina dispute Koz/owsk/ V. Sears Roebuck& Company, :

73 F.R. D 73 (D Mass 1976), Aw//an v.. D/glta/ Equrpment Corp, 1994 WL 198771 *5 o

S

~ (S.D.N Y 1994) ("Such dlsorganizatlon is not an excuse for non- productlon of relevant

,documents‘ ") (crting Koz/owsk/ and other cases) This prmcrple illustrates the I‘ISk of
xwallowmg a party to umlaterally identify electronically stored information as not being
reasonably accessuble | | |

A further example of the. mistake in allowrng the non-production of self—declared |

: " "not reasonably acceSS|ble“ ewdence appears in the proposed Committee Note On page

| 12 of the proposed cwrl rules amendment there isa paragraph quoting the Manua/ for
Complex L/tlgat/on (4"‘), § 11.446, That comment concerns the volume of datathat can
~ be stdred electronically, emphasizing the "staggering" voIUme of such data by comparing
it to the equrvalent number of typewritten pages of plain text. ThiS comment is beside the

pornt for at least two reasons. - At this wrltlng in early 2005 hard drives holding 100

glgabytes of data or more are common.‘ More important, w:th sophisticated search

capabilities; the size of the entire data set is less important than the question of the ease
’:vvith which releVant‘information can be‘sorted from theirrelevant | Large electronic fi les |

L or collectlons of files that can be readily transferred to portable media and searched for

R relevant mformation or searched in place w1thout unduly disruptlng the party or person's

B busmess, cannot reasonably be said by the creating party to be not reasonably




accessrble The speed and efF crency of retrrevrng and sortlng relevant from lrrelevant

mformatlon is more |mportant to the questlon of “reasonably accessrble" than sheer size. -

Next we obJect to the proposed amendment to Rule: 26(b)(5) ThlS proposed rule
N ‘would create a sweepmg change in the law of pnvrlege by creatlng a presumptron that a ¥
‘ ‘producmg party may unllaterally retract productlon S|mply by statlng that |t dld not' , |
" lntend[] to waive a claim of prlvrlege;“‘ Under the proposed rule such anassertlon of lack
~ of lntent would W|thout more reqwre the recelvmg party to "promptly return sequester, |
or destroy the specrr‘ ed rnformatron and any coples " In one fell swoop, thlS rule would ‘V
. create an entlrely new presumptlon that dlsclosure does not waive a clalm of pnvrlege and
B would place a burden on a party recelvmg dlscovery to treat documents as belng pnvrleged
desplte the fact that they have been produced without obJectlon As the Iaw now stands a
'7 " dlsclosure waives a claim of pnvrlege See Bassett v. Newton 658 So.2d 398, 401 (Ala
‘ /1995) ("Voluntary dlsclosure bars ‘a subsequent claim of privilege based on
| conﬁdentlallty."). Thrs rule would turn that pnncrple on its head, so that dlsclc'>sures' would
not walve a clai.m of privilege if the disclosing 'party simply says, after the fact, "we didn't
- ‘mea‘n to. 'l | -
Moreover in federal court cases where “State law supplles the rule of dEClSIOI‘l the o
pnvrlege of a. person . shall be determlned in accordance w1th State law " Rule 501 v
F R. Ewd The proposed rule would abrogate that pnncrple as to states, like Alabama, \ :
| | ‘where dlsclosure of mformatlon waives a clalm of pnvrlege

For the same reasons we obJect to proposed Rule 26(f)(4), which contemplates "an "




Ha order protectlng the rlght to assert prrvrlege after productlon of prrvrleged mformatron "

Rule 37

We object to proposed Rule 37(f), whlch mappropnately mmrmlzes the possrbrllty

: ¢of sanctrons where partles destroy electronrcally stored |nformat|on Thrs rule would give
: lncentrves to creatlon ‘of routrne procedures to destroy electronrcally stored lnformatlon
- o Thrs proposed rule would prohlbrt sanctrons if all three of the followrng conditlons occur'

- , (1) the party drd not vrolate a court order (2) the party took "reasonable steps to preserve c

the |nformat|on after it knew or should have known the lnformatlon was dlscoverable inthe the )

‘action” (proposed Rule~'37(f)(1); emphasisadded); and‘(3) the destructlon resulted "from

, : loss of (the information becaUSe \'of the routine operation of the party's electronic .

" information systern“" (proposed Rule 37(F)(2)). This creates an incentive for -early

’ destructlon of electronic records because, if such destruction‘ occurs before suitis filed, the

 entity would have no reason to know that it would be "discoverable in the action” that is _

s

‘n‘ot yet filed. Even if a broader reading of notice of dis’coverabilityis allowed an entity

) would stlll have rncentrves to create short t|me frames for routme erasure. Whenever the .
,entrty should come to know that mformation is drscoverable lf routine procedures have .
- deleted files more than, say, a month old relevant mformatron would already have been -
e lost The Federal Rules of ClVl| Procedure should not create an mcentlve for routlne

. document destruction.




 Federal Rules of Civil ‘Procedure '
" Rule 50 IML Motions

ThlS amendment would delete the requrrement that a party must move for Judgment |

;‘ . 'ﬂas a matter of law at the close of all the evndence as a prerequ|5|te for makmg a renewed o
,‘motlon for Judgment asa matter of law after an adverse Jury verdict. Tt does retam a.

: requwement that such a pre-verdlct motlon must be made,A but it now "may be made atany

“ time before the case is submltted to the Jury " Proposed Rule 50(a)(2) In short‘ a

" defense motlon for JML at the close of the plamtlff' evndence would be suff C|ent to B -

preserve the nght to renew such a motlon after a plalntlff's verdlct

The ratlonale for requiring the pre-verdlct JML motlon to be made atthe cIose of all

' the evidence is that any deﬁCIency in the evrdence at an earlier stage of the proceedmg -

may have been cured by the tlme all the ev:dence is.in. For example, |f the defendant

- makes a pre—verdlct motlon for JML at the close of the plaintiff's case, arguing that a -
‘_ partlcular element of the plalntlff's case had not been proved, the trial court may defer a
| rulmg or deny the motlon by lnclmmg, on a close call, to respect the right of trial by jury. ”
By the close of the ev1dence, the plaintiff mlght cure any such deficiency either through
‘ 5, ' cross-examlnauon of a defense witness or through rebuttal testlmony. Thus, toputa tnal |

- court in error for submltting the clalm to the jury, the defendant must make the motion at

the close of all the ewdence Slmllarly, the post-verdlct JML motlon allows a party to argue

that the case should not have been presented to the Jury only if the party asserted the

- precise ground for a JML before the court vsubmltted the case to the jury. This rationale




o - _fstrll holds true for a party to argue that a verdrct must be thrown out and the case or clalm o

- dlsmlssed the party must have asked for thrs rellef at the approprrate tlme before thej Jury.

\ was allowed to consrder the ‘caseor the clarm If a pre—verdlct motron was not made after '

- l‘ ; iall the evrdence had been heard the party should not be allowed to argue |n a post-verdlct

L B ,JML motlon that the court erred rn submlttlng the case to the Jury

The only Justlf ication offered by the commlttee for this rule change is that desprte o

. the exrstence of this rule for decades, partles contlnue to fall to abrde by |t The
- Commlttee notes also that courts are lngraﬂ:mg exceptlons It |s not necessarlly a bad :
g ~th|ng to relieve a party |n approprlate crrcumstances from the effect of a rule However,
this proposed amendment would undermme the very logrc by Wthh a tnal court can take
‘a case away from a Jury, by allowmg a post-verdlct JML motion to argue that an early pre-
’» verdict JML motlon was 'sufﬁcrent to require the trial court to conclude later, as the case
|s belng submitted to the ‘jury, that the case should be thrown out desplte the lack of a
renewed lnsrstence upon such a result o |
In short, the proposed change would undermme the Ioglc of the rule, encourage
o sloppy and lazy lawyerlng, and set traps for trlal judges. Those who would prevent acase.
from being decided by a jury should continue to have the burden of saying so afterall the B

B evidence has been)presented. ,
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