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Dear Sirs:

I am writing to comment on the

proposed changes to the Civil Rules. It is my professional®
opinion that the current Civil Rules are working just fine
and no change is necessary. The proposed changes will

not promote the fair exchange of information to avoid
vgrial by ambush" as the current rules provide. We

should not return to such an archaic system of
jurisprudence. My specific comments follow.

1) Defendants will

not have to produce information that they unilaterally
claim is not "REASONABLY ACCESSIBLE.” The proposed
amendment - to Civil Rule 26 apparently provides producing
parties an initial exemption from their current obligation
to turn over e-discovery material if they claim that

it is “not reasonably accessible.” Under the present

rules, relevant requested information must be produced

even if its custodian claims that it is difficult to

access. No exemption like the one this amendment would
create is available for paper discovery—and electronic
information is usually more accessible than are paper records.
A number of consumer-side lawyers believe that this

change would even more stonewalling than they already
encounter. They are also concermned that requiring the
requesting party to obtain the information through an extra
hearing before an already-overburdened federal judge is
oppressive—and that it could be an intermediate step toward
establishing similar requirements for all discovery requests,
not just e-discovery.

2) Defendants will get an extra

chance to assert claims of privilege. Under the proposed
change to Civil Rule 26, it would be further amended to
create a previously unheard-of right to recover




already-produced material that a party later claims is
wprivileged.” If adopted, this amendment would apply to all
discovery, not just e-discovery. It would create a new
substantive right with regard to privileged material. If the
claim of privilege is contested, it would set a high
standard for a requesting party to meet: proving that the
information was not privileged, or that the party “intended”
to waive its privilege. It would preempt some

existing state law that declares privilege non-existent
once disclosure is made, even inadvertently, or that
requires lawyers to use all information that will advance
their clients’ interests. This change could require

return or destruction of liability-proving material
forwarded to cooperative programs. And, like other proposed
amendments, it would require extra hearings, with the
inevitable expenditure of lawyers’ time and judicial
resources, to overcome the privilege claim.

3) Defendants

will get a free pass through the spoliation gate.

Under the proposed change to Civil Rule 37, it would be
amended to exempt parties from sanctions in some cases

when they destroy electronic files through “routine”

use of their document retention systems—even those

systems set up with short time periods for destruction.
Under the present rules, entities that may become

parties to litigation are deterred-by the potential for
charges of spoliation—from destruction of discoverable
electronically stored information. Many trial lawyers believe
that giving them a “safe harbor” when they destroy
information through the “routine” operation of their document
retention system will invite them to set up systems in which
data are “routinely” purged at very short intervals. In

one recent notorious example, this strategy appears to

have been used by a tobacco company that set up a

system that purged its email messages frequently, making
them unavailable for production in the present fraud
litigation with the federal government! Fortunately, the
judge on the case fined the companies $2.75 million for
their misconduct last summer.

In conclusion, I
respectfully request that the proposed changes not be
made.

Sincerely,

Michael B. Ganson
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