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jest,
"Russell P. Butler, Executive To <Rules_Comments@ao.uscourts.gov>
Director”
<rbutier@mdcrimevictims.org CC <Rules_Support@ao.uscourts.gov>
> bce
12/20/2006 10:21 PM Subject Criminal Rules January 26, 2007, Washington, D.C.

Please respond to
"Russell P. Butler, Executive
Director”
<rbutler@mdcrimevictims.org>

December 20, 2006

Secretary of the Committee on Rules of Practice and Procedure,
Administrative Office of the United States Courts,

Washington, D.C. 20544.

Dear Mr. McCabe:

On behalf of the Maryland Crime Victims' Resource Center, Inc., [ request to testify at the
hearing on the proposed criminal rules on January 26, 2007 in Washington, D.C.

Please feel free to contact me on 301-952-0063 (office) or 301-423-7500 (cell) if you have any
questions.

Thank you for your anticipated cooperation.
Sincerely,
Russell P. Butler

Executive Director
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TESTIMONY OF RUSSELL P. BUTLER, ESQUIRE ON BEHALF OF
THE MARYLAND CRIME VICTIMS’ RESOURCE CENTER, INC.
REGARDING THE PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE REGARDING VICTIMS OF CRIME

January 19, 2007

On behalf of the Maryland Crime Victims’ Resource Center, Inc.,
'(MCVRC) please accept these comments and recommendations regarding the
proposed changes to the Federal Rules of Criminal Procedure to implement the
Scott Campbell, Stephanie Roper, Wendy Preston, Louarna Gillis, and Nila Lynn
Crime Victims Rights Act (CVRA). > MCVRC’s mission is to provide victims of
crime with comprehensive rights and service in order that victims can obtain
Justice. MCVRC has represented victims regarding their rights in both Maryland
3 and federal courts. MCVRC and its predecessor, The Stephanie Roper
Foundation, Inc. have also filed several amicus briefs representing the interests of
crime victims * Recently, MCVRC worked with the University of Baltimore to
establish a law school course regarding the rights of crime victims. °

As a preliminary matter, [ have attached and incorporate by reference a
copy of my recent article. What Practitioners and Judges Need to Know
Regarding Crime Victims’ Participatory Rights in Federal Sentencing
Proceedings, 19 Fed. Sent. Rptr. 21 (Oct. 2006). This article provides in more
detail than allowed in this testimony for the legal basis underlying a victim’s
interest in privacy, the right to counsel, and the judiciary’s obligations to victims
under federal law.

' www.mdcrimevictims.org

> MCVRC was formed by Vince and Roberta Roper after the 1982 kidnapping,
rape and murder of their daughter, Stephanie Ann Roper of whom the CVRA is,
in part, named. Beatty v. State, 56 Md. App. 627, 631 (1983) (Noting that the
backlash of the crimes continues to reverberate in the halls of criminal tribunals
throughout the State.)

3 See. e. g. Lopez-Sanchez v. State, 388 Md. 214 (2005); Lamb v. Kontgias, 169
Md.App. 466 (2006) ‘

4 See. e.g. Boothv. Maryland, 482 U.S. 496 (1987); Maryland v. Craig, 497
U.S. 836 (1990); Carey v. Musladin, 127 S. Ct. 649 (2006); Lawson v. State, 389
Md. 570 (2005)

> See. http://law.ubalt.edu/courses/rightsvictims.html



L The Crime Victims '’ Rights Act.

Congress has passed the Crime Victims’ Rights Act intending to
change the nature of the criminal justice system. Crime victims are now
independent participants in the federal criminal justice system. Kenna v.
District Court, 435 F.3d 1011, 1013 (9th Cir. 2006) At common law, a
victim’s roles included law enforcement, prosecutor, and corrections. Over
the years, the government assumed those roles. While victims remained
interested, they lost their status as participants in the criminal justice system.
Over time, society recognized that the interests of victims were ignored. Asa
consequence, Congress’s action is remedial to increase the ability of victims
to participate in the justice system. As the Ninth Circuit recently aptly
indicated, crime victims were once assuinéd to be like Victorian children —
seen but not heard; however that assumption is no longer correct. Id. at 1013.

11 Purpose of Rules
The purpose of the Rules is set forth in Rule 2.

”These rules are to be interpreted to provide for the just determination
of every criminal proceeding, to secure simplicity in procedure and
fairness in administration, and to eliminate unjustifiable expense and
delay. “

Federal Rules of Criminal Procedure were designed to provide
uniform set of procedures to govern criminal cases within federal courts
consistent with requirements of justice and sound administration. United
States v Weinstein 452 F.2d 704, 715 (2™ Cir. 1972), cert den 406 US 917
(1972). Under the CVRA, crime victims now explicitly have the right to be
treated with faimess. 18 U.S.C., § 3771(a)(6). The rules therefore should
provide the just determination regarding victim’s interests through simple
procedures to eliminate unjustifiable expenses and delay.

In light of the intent, the Maryland Crime Victims’ Resource Center,
Inc., urges that the Federal Rules of Criminal Procedure clearly implement the
CVRA. Rather than leave issues ambiguous, the Rules should set forth the
ability of victims to participate. While the Government is represented by the
United States Attorney and the defendants will most often by represented by
counsel, victims will hardly ever be represented by counsel. Under the
CVRA, the court has the obligation to ensure the rights of victims.

As further discussed below, there are three areas which in our view need
to be addressed and changed as they either are contrary to the intent of the
CVRA or they fail to implement the CVRA in a material way:



e Contrary to the CVRA, the right of a victim to speak regarding a
sentence is reduced or made ambiguous under the proposed
amendment to Rule 32.

e Contrary to the CVRA, the proposed amendment to Rule 17
rather than protecting a victim’s rights implies a new right of
discovery to third persons which will violate a victim’s right of
privacy.

¢ Nothing is provided under the proposed amendments to spell out
the obligations of the judiciary, counsel, and the clerk to ensure
the rights of crime victims and to facilitate the entry of appearance
and appointment of counsel or guardians ad litem for crime
victims.

11 Right to Be Heard

Under existing Rule 32, victims of a violent crime have had a clear
right to be heard regarding the sentence. Under the proposed revisions,
victims would only have the right to reasonably be heard. The proposed rules
revision actually reduces the rights of victims. By eliminating the existing
requirement victim to speak or submit any information about the sentence, a
construction argument could be made that the victim no longer has the right to
speak or submit information regarding a sentence. The rules should be clear
that victims still have right to speak regarding the sentence and they do not
become ambiguous on this point.

A recent case which MCRVC represented a victim in federal court
demonstrates the need for the existing rule. The Government called the victim
of a road rage case which occurred on the Baltimore Washington Parkway.
After having the victim testify regarding the facts at sentencing, the prosecutor
concluded her case. The judge should have, but failed to inquire of the victim
whether the victims wanted to be heard regarding the sentence under Rule 32.
Victim counsel asked the court to hear from the victim regarding the sentence
as allowed under Rule 32. Before allowing the address, the court indicated he
assumed that because that the victim had submitted a written statement and
answered the U.S. Attorneys’ questions, the victim did not want to speak at
sentencing. Because the existing Rule 32 was clear that the victim could
speak to the sentence, the court allowed it. Had the victim not had his own
counsel, it is unlikely that any pro se victim would have either known that the
victim would have had the right to address the court regarding sentence, or
would have asked the judge to be heard regarding the sentence.

The judge should continue to have an affirmative obligation to ask the
victim whether the victim wanted to address the court regarding the sentence.



Even more critical, what if the victim was not present? Moreover, the court
should also have an affirmative obligation to inquire of the Government
whether the victim had been notified of the proceeding and the right to be
reasonably be heard as part of its requirements to ensure the rights of victims.
infra. Just as the defendant needs the court to ensure that defendant’s rights
are not violated, so to should the court have an obligation to see that victims’
rights are not violated.

Courts similarly have obligations under the Federal Sentencing
Guidelines to consider any relevant information regarding the sentencing
guidelines. Since victims will normally be in a unique position regarding the
facts of a case, the victim should be able to review and comment on sentence
which includes the pre-sentence report. As federal sentences are determined
by the guidelines, victims need to be heard regarding the guidelines to be
effectively heard regarding the sentence.

MCVRC urges that the rule be modified to indicate that the victims
have the right to be reasonably heard including the right to be heard regarding
the sentence. This language would ensure that the victim’s rights would not
be decreased as a result of the revision.

Proposed modification to Rule 32 follow:
Rule 32. Sentencing and Judgment

(c) Presentence Investigation.

(1) Required Investigation.

(A) In General. The probation officer must conduct a
presentence investigation and submit a report to the court before it
imposes sentence unless:

(1) 18 U.S.C. § 3593(c) or another statute requires otherwise; or

(i1) the court finds that the information in the record enables it
to meaningfully exercise its sentencing authority under 18 U.S.C. §
3553, and the court explains its finding on the record.

(B) Restitution. If the law requires OR PERMITS restitution,
the probation officer must conduct an investigation and submit a
report that contains sufficient information for the court to order
restitution.

(2) Interviewing the Defendant. The probation officer who
interviews a defendant as part of a presentence investigation must,
on request, give the defendant's attorney notice and a reasonable
opportunity to attend the interview.

(d) Presentence Report.
(1) Applying the Sentencing Guidelines. The presentence report
must:



(A) identify all applicable guidelines and policy statements of the
Sentencing Commission; '
(B) calculate the defendant's offense level and criminal history
category;
(C) state the resulting sentencing range and kinds of sentences
available;
(D) identify any factor relevant to:
(1) the appropriate kind of sentence, or
(ii) the appropriate sentence within the applicable sentencing
range;
(E) IDENTIFY ANY VICTIM OF CRIME: and
(E) (F) identify any basis for departing from the applicable
sentencing range.
(2) Additional Information. The presentence report must also
contain the following information:
(A) the defendant's history and characteristics, including;
(i) any prior criminal record;
(ii) the defendant's financial condition; and
(iii) any circumstances affecting the defendant's behavior that
may be helpful in imposing sentence or in correctional treatment;
(B) verified information, stated in a nonargumentative style, that
assesses the financial, social, psychological, and medical impact on
any individual against whom the offense has been committed;
(C) when appropriate, the nature and extent of nonprison
programs and resources available to the defendant;
(D) when the law provides for restitution, information sufficient
for a restitution order;
(E) if the court orders a study under 18 U.S.C. § 3552(b), any
resulting report and recommendation; and
(F) any other information that the court requires.
(3) Exclusions. The presentence report must exclude the following:
(A) any diagnoses that, if disclosed, might seriously disrupt a
rehabilitation program;
(B) any sources of information obtained upon a promise of
confidentiality; and
(C) any other information that, if disclosed, might result in
physical or other harm to the defendant or others.

(e) Disclosing the Report and Recommendation.

(1) Time to Disclose. Unless the defendant has consented in
writing, the probation officer must not submit a presentence report to
the court or disclose its contents to anyone until the defendant has
pleaded guilty or nolo contendere, or has been found guilty.

(2) Minimum Required Notice. The probation officer must give the
presentence report to the defendant, the defendant's attorney,
VICTIM, VICTIM’S ATTORNEY, and an attorney for the




government at least 35 days before sentencing unless the defendant
waives this minimum period.

(3) Sentence Recommendation. By local rule or by order in a case,
the court may direct the probation officer not to disclose to anyone
other than the court the officer's recommendation on the sentence.

(f) Objecting to the Report.

(1) Time to Object. Within 14 days after receiving the presentence
report, the parties OR VICTIM must state in writing any objections,
including objections to material information, sentencing guideline
ranges, and policy statements contained in or omitted from the
report.

(2) Serving Objections. An objecting party OR VICTIM must
provide a copy of its objections to the opposing party, TO THE
VICTIM, and to the probation officer.

(3) Action on Objections. After receiving objections, the probation
officer may meet with the parties AND VICTIM to discuss the
objections. The probation officer may then investigate further and
revise the presentence report as appropriate.

(g) Submitting the Report. At least 7 days before sentencing, the
probation officer must submit to the court and to the parties AND
VICTIM the presentence report and an addendum containing any
unresolved objections, the grounds for those objections, and the
probation officer's comments on them.

(h) Notice of Possible Departure From Sentencing Guidelines.
Before the court may depart from the applicable sentencing range on
a ground not identified for departure either in the presentence report
or in a party's OR VICTIM’S prehearing submission, the court must
give the parties AND THE VICTIM reasonable notice that it is
contemplating such a departure. The notice must specify any ground
on which the court is contemplating a departure.

(1) Sentencing.
(1) In General. At sentencing, the court:

(A) must verify that the defendant and the defendant's attorney
have read and discussed the presentence report and any addendum to
the report;

(B) must give to the defendant and an attorney for the
government a written summary of--or summarize in camera--any
information excluded from the presentence report under Rule
32(d)(3) on which the court will rely in sentencing, and give them a
reasonable opportunity to comment on that information;

(C) must allow the parties' attorneys AND THE VICTIM OR
VICTIM’S ATTORNEY to comment on the probation officer's




determinations and other matters relating to an appropriate sentence;
and

(D) may, for good cause, allow a party OR A VICTIM to make
a new objection at any time before sentence is imposed.

(2) Introducing Evidence; Producing a Statement. The court may
permit the parties OR THE VICTIM to introduce evidence on the
objections. If a witness testifies at sentencing, Rule 26.2(a)-(d) and
(f) applies. If a party fails to comply with a Rule 26.2 order to
produce a witness's statement, the court must not consider that
witness's testimony.

(3) Court Determinations. At sentencing, the court:

(A) may accept any undisputed portion of the presentence report
as a finding of fact;

(B) must--for any disputed portion of the presentence report or
other controverted matter--rule on the dispute or determine that a
ruling is unnecessary either because the matter will not affect
sentencing, or because the court will not consider the matter in
sentencing; and

(C) must append a copy of the court's determinations under this
rule to any copy of the presentence report made available to the
Bureau of Prisons.

(4) Opportunity to Speak.

(A) By a Party. Before imposing sentence, the court must:

(1) provide the defendant's attorney an opportunity to speak on
the defendant's behalf;

(i1) address the defendant personally in order to permit the
defendant to speak or present any information to mitigate the
sentence; and

(1ii) provide an attorney for the government an opportunity to
speak equivalent to that of the defendant's attorney.

(B) By a Victim. Before imposing sentence, the court must
address any victim of a crime ef-vielenee-orsexual-abuse who is
present at sentencing and must ALLOW THE VICTIM TO BE
HEARD INCLUDING PERMITTING permit the victim to speak
or submit any information about the sentence. Whether or not the
victim is present, a victim's right to address the court may be

exercised by the-fellowing persons-ifpresent:
—{aparent-erJegal-guardianf the-vietimisyoungerthan 18
o ;
—{ii)-one-or-meore-family- members-orrelativesthe court

designates;if-the-vietim is-deceased-or incapacitated BY A
PERSON ALLOWED BY LAW TO ASSUME THE CRIME

VICTIM’S RIGHTS.
(C) In Camera Proceedings. Upon a party's motion and for good
cause, the court may hear in camera any statement made under Rule

32(i)(4).




V. Right To Privacy

The proposed amendments to Rule 17 do not adequately protect the victim’s
rights to privacy and fairness. In fact, they almost appear to authorize pre-trial
discover to third parties which is not currently allowed under law. The rule
should prophylatically protect a victim’s right to privacy and fairness.

The CVRA provides victims with a right of privacy. 18 U.S.C., § 3771(a)(8).
MCVRC believe that the proposed rule actually violates a victim’s right to
privacy by authorizing pre-trial discovery of third parties contrary to existing law.
While violations occur under the existing rules, the proposed rules will only
create more violations. For example, a direct violation of a victim’s right to
privacy is attached in Appendix A. The court should not facilitate violating a
victim’s right to privacy. United States v. Doyle, 1 F.Supp.2d 1187, 1191 (D.
Ore. 1988); See also. United States v. Hatch, 162 F.3d 937, 947 (7™ Cir. 1998).
Moreover as stated by the court in Doyle, it is improper for a court to breach
confidentiality.

If, as in Camitsch, a defendant is not entitled "to rummage through
the otherwise confidential case files of every juvenile witness" to see if
something therein might help him, even less is the defendant herein
able to invade the privacy of Ms. Garcia by examining the confidential
and privileged files of her psychotherapists.

Finally, although the defendant has requested the court to examine the
contents of these files in camera in order to determine if there is
anything therein that could possibly be a mitigating factor with respect
to the upward departure issue, I decline to undertake such an
examination. The court's review of the files would itself be a breach of

the privilege.

In a different setting, would it be proper for a court to conduct an in
camera invasion of an attorney-client privilege to determine if the
privileged communication was helpful to an accused? It's not
uncommon, for example, for a co-defendant in a criminal case to make
a deal with the Government and testify against the remaining
defendants. The co-defendant is himself represented by counsel. Can
anyone imagine the court granting a motion by the defendants to
examine the cooperating defendant'’s attorney in camera regarding the
privileged statements made to him to determine if any could be helpful
to the defense? United States v. Doyle, 1 F. Supp. 2d 1187, 1190 (D.
Or. 1998). (Emphasis added)



Personal and private information survives even after death. Swidler & Berlin
v. United States, 524 U.S. 399, 410-411. Even if some part of any records may be
subpoenaed, those records should be delivered to the court for an in camera
review and not provided to counsel. United States v. Santiago-Lugo, 904 F.Supp
43, 46 (D.P.R. 1995); United States v. Najarian, 164 F R.D. 484, 487 (D. Minn.
1995).

Only with court intervention can the subpoena be utilized for
production before the court at any time prior to the trial or prior to the
time when the documents are to be offered in evidence. Only the court
may, upon the production of the documents, permit the documents or
objects to be inspected by the parties or their attorneys. Nowhere in
Fed. R. Crim. P. 17 do we find language allowing the utilization of the
court's subpoena power privately, with a secret return directly to an
attorney. The rule definitely does not allow for the proponent of the
subpoena to convey the message that a private investigator has been
vested with court-related powers to receive documents on behalf of the
court.

Federal case law specifically contemplates that the practice of using
trial subpoenas for ex-parte propositions, such as it appears to be the
case here, is improper. See United States v. LaFuente, 991 F.2d 1406,
1411 (8th Cir. 1993). The LaFuente case confirms that subpoenas are
to be issued only for the purpose of compelling the attendance of
witnesses or the production of evidence at formal proceedings, such as
Grand Jury proceedings, preliminary hearings, and trials, and that the
government (or, in this case, the defense) may not use trial subpoenas
to compel prospective trial witnesses to attend pretrial interviews with
government attorneys (or, as in this case, compel the private
production of documents to a defense attorney). See also United States
v. Keen, 509 F.2d 1273, 1274 (6th Cir. 1975), and United States v.
Hedge, 462 F.2d 220, 222 (5th Cir. 1972).

The use of Rule 17(c) for the inspection of documents at the pretrial
phase or before they are offered in evidence is only valid if strict
adherence to Rule 17(c) is made. See United States v. Nixon, 418 U.S.
683, 699-700, 94 S. Ct. 3090, 3103, 41 L. Ed. 2d 1039 (1974). There,
the Supreme Court recognized the fundamental characteristics of a
subpoena duces tecum under Rule 17(c) in the criminal context. The
rule is not intended to provide a means for discovery in criminal cases
and its chief innovation after the 1966 amendments to the rule was to
expedite the trial process by providing a mechanism for a court-
supervised inspection of subpoenaed materials before trial or before
submission in evidence, as long as the parties show the following: (a)
that the documents are evidentiary and relevant; (b) that they are not
otherwise procurable reasonably in advance of trial by exercise of due



diligence; (c) that the party cannot properly prepare for trial without
such production and inspection and the failure to obtain such
inspection may tend unreasonably to delay the trial, and (d) that the
application is made in good faith and is not intended as a general
fishing expedition.

On the basis of our understanding of the applicable law, the use of the
subpoena power of this court in the context under discussion here is, in
the language of the cases, unauthorized and improper. See Keen, 509
F.2d at 1275. The subpoena under scrutiny and any other subpoena
similarly obtained under Fed. R. Crim. P. 17, are presumed to be
invalid and must be quashed. United States v. Santiago-Lugo, 904 F.
Supp. 43, 46 (D.P.R. 1995)

Notice of the subpoena must be made to all parties. United States v. Santiago-
Lugo, 904 F.Supp at 47. In fairness to victims, prior notice should also be
provided to victims.

MCVRC recently represented a victim in the Circuit Court for Montgomery
County, Maryland. Fortunately, the victim had retained counsel as the prosecutor
failed to appear at the hearing because of a problem with traffic. After hearing
from the victim’s attorney, the court held the records sealed in case any issue
might arise during the trial. Without notice and an opportunity for the victim’s
counsel to be heard, the court may have improperly allowed access to the records.

Once private records are reviewed by anyone including the court, any privacy
created by law is lost. Cf Doe v. United States, 666 Fed.2d 43, 46 (4" Cir.
1981). (Indicating that there needs to be a procedure before privacy is violated as
one can not go back and remedy the violation of privacy after it occurs.) The
Rules Committee should protect the interests of a victim as intended to by the
CVRA. Allowing review of the private records would create an injustice contrary
to the CVRA'’s requirement of fairness because there will be no remedy for the
harm the CVRA intends to prevent subsequent to the disclosure of the records.

Rule 17. Subpoena

1*****

2 (¢) Producing Documents and Objects.

3 * %k %k k ¥k

4 (3) Subpoena for Personal or Confidential

S Information About Victim. After a complaint,

6 indictment, or information is filed, a subpoena

7 requiring the production of personal or

8 confidential information about a victim may not be

9 served on a third party without a court order,

10 which may NOT be granted ex parte. Before entering
11 the order, the court may SHALL require that notice be



12 given to the victim so that the victim has an

13 opportunity to meve-to-quash-er-medify BE HEARD PRIOR TO THE
ISSUANCE OF the

14 subpoena AND ADVISE THE VICTIM OF THE RIGHT TO COUNSEL
UNDER RULE 44 PRIOR TO ANY HEARING. IF THE COURT FINDS
THAT THE MOVANT DEMONSTRATED THE MOVANT’S BURDEN
AND THE REQUESTED INFORMATION WAS NOT PERSONAL OR
CONFIDENTIAL INFORMATION REGARDING THE VICTIM, THE
COURT SHALL DIRECT THAT THE VICTIM’S RECORDS BE
DELIVERED ONLY TO THE CLERK OF THE COURT FOR AN IN
CAMERA REVIEW TO ASSURE THAT CONFIDENTIAL OR
PERSONAL INFORMATION IS NOT ACCIDENTALLY PROVIDED.

V. Obligations of the Court, Counsel, and Clerk

The proposed Rules omit what is perhaps most need - Guidance to
judges, clerks, and counsel regarding the procedures of new
participatory status of victims and their counsel.

The CVRA provides that in any court proceeding involving a
victim, the court shall ensure the crime victim is afforded the rights
described in subsection (a). 18 U.S.C., § 3771(b). United States v.
Turner, 367 F.Supp.2d 319 (E.D.N.Y. 2005). The rules should clearly
provide the obligations of the court regarding victims just as they
indicate the court’s responsibilities to defendants. As an example, the
Rule 11 describes the court’s obligation to ensure the rights of
defendants. See Appendix

Under proposed Rule 60, the Rules should provide at every
proceeding, the court should inquire whether the victims are present
and if not present, whether the victim was advised of the proceeding.
At any time when a victims’ right is implicated, the court shall be
require to inform the victim regarding the victims’ right so the right
will not be lost by omission. ¢ In this manner, the rules will implement
the court’s obligation to ensure the rights of victims under the CVRA.

Perhaps the most significant obligation for the court to ensure the
rights of victims would be to consider the appointment of counsel for
the victim in appropriate circumstances. infra. Indigent victims, like
indigent defendants should have the opportunity for court appointed
counsel. While the CVRA provides that the Government may assert a
right for a victim, the CVRA does not mandate that U.S. Attorney
shall assert the right. In many cases, the interests of the Government
and the Victim may be aligned; however, this will not always be the
case. When the interests of the victim and the Government diverge,

5 Asan example, see Maryland Rule 4-345 in Appendix B.



the Government should have an obligation to inform the Court for the
Court to further advise the victim of the right to independent counsel.

The rules should also delineate the responsibilities for attorneys
and clerks when counsels for the victim or guardians ad litem
represent the interests of victims. ’

Rule 60. Victim’s Rights

1 (a) In General.

2 (1) Notice of a Proceeding. The government must use

3 its best efforts to give the victim reasonable,

4 accurate, and timely notice of any public court

5 proceeding involving the crime.

6 (2) Attending the Proceeding. The court must not

7 exclude a victim from a public court proceeding

8 involving the crime, unless the court determines by

9 clear and convincing evidence that the victim’s

10 testimony would be materially altered if the victim

11 heard other testimony at that proceeding. The

12 court must make every effort to permit the fullest

13 attendance possible by the victim and must

14 consider reasonable alternatives to exclusion. The

15 reasons for any exclusion must be clearly stated on

16 the record.

17 (3) Right to Be Heard. The court must permit a

18 victim to be reasonably heard at any public

19 proceeding in the district court regarding any right of the victim as allowed
by law. conecerningrelease;

21 (b) Enforcement and Limitations.

22 (1) Time for Decision. The court must promptly

23 decide any motion asserting a victim’s rights under LAW
24 theserules.

25 (2) Who May Assert Rights. The rights of a victim

26 under theserales LAW may be asserted by the victim, ATTORNEY FOR
THE VICTIM, or

27 the attorney for the government.

28 (3) Multiple Victims. If the court finds that the

29 number of victims makes it impracticable to

30 accord all of the victims the rights described in

31 subsection (a) OF 18 U.S.C., § 3771, the court must fashion a reasonable
32 procedure to give effect to these rights that does

7 Asan example, see Maryland Rule 1-326 in Appendix C.



33 not unduly complicate or prolong the proceedings.
34 (4) Where Rights may be Asserted. The rights

35 described in subsection (a) OF 18 U.S.C., § 3771 must be asserted in the
36 district in which a defendant is being prosecuted
37 for the crime.

38 (5) Limitations on Relief. A victim may make a
39 motion to re-open a plea or sentence only if:

40 (A) the victim has asked to be heard before or

41 during the proceeding at issue and the request

42 was denied;

43 (B) the victim petitions the court of appeals for a
44 writ of mandamus within 10 days of the

45 denial and the writ is granted; and

46 (C) in the case of a plea, the accused has not

47 pleaded to the highest offense charged.

48 (6) No New Trial. In no case is a failure to afford a
49 victim any right under these rules grounds for a

50 new trial.

(7) OBLIGATIONS TO JUDICIARY

(A) IN ANY COURT PROCEDING INVOLVING AN OFFENSE AGAINST
A VICTIM, THE COURT SHALL ENSURE THAT THE CRIME VICTIM
IS AFFORDED THE VICTIM’S RIGHTS.

(B) IF THE VICTIM IS PRESENT AT A COURT PROCEEDING, THE
COURT SHALL ON THE RECORD ADDRESS THE VICTIM
PERSONALLY IN OPEN COURT UNLESS THE VICTIM REQUEST
THAT THE ADRESS NOT BE IN OPEN COURT. THE COURT MUST
INFORM THE VICTIM OF, AND DETERMINE THAT THE VICTIM
UNDERSTANDS THE RIGHTS OF THE VICTIM INVOLVING THE
PROCEEDING AND ASSERTAIN WHETHER THE VICTIMS
REQUESTS OR WAIVES THE VICTIM’S RIGHTS.

(C) IF THE VICTIM IS NOT PRESENT AT A COURT PROCEEDING
INVOLVING AN OFFENSE AGAINST A VICTIM, THE COURT SHALL
ON THE RECORD ADDRESS THE GOVERNMENT PERSONALLY IN
OPEN COURT OR OTHERWISE AT THE REQUEST OF THE
WHETHER EACH VICTIM WAS NOTIFIED OF THE PROCEEDING
AND ANY RIGHT OF THE VICTIM WHICH WOULD BE AT ISSUE IN
THE PROCEEDING. UNLESS THE COURT FINDS THAT THE
GOVERNMENT USED ITS BEST EFFORTS TO PROVIDE THE VICTIM
REASONABLE, ACCURATE, AND TIMELY NOTICE OF ANY
PROCEEDING INVOLVING THE CRIME VICTIM AND THE VICTIM
KNOWINGLY AND VOLUNTARILY WAIVED THE VICTIM’S RIGHT,
THE COURT SHALL FASHION A REASONABLE PROCEDURE TO
ACCORD THE VICTIMS THEIR RIGHTS.




(8) ATTORNEY FOR CRIME VICTIMS

(A) AN ATTORNEY MAY ENTER AN APPEARANCE ON BEHALF OF
A VICTIM OR A VICTIM'S REPRESENTATIVE IN A CRIMINAL
OR JUVENILE DELINQUENCY PROCEEDING FOR THE
PURPOSE OF REPRESENTING THE RIGHTS OF THE VICTIM OR
VICTIM'S REPRESENTATIVE.

(B) A PARTY SHALL SERVE COUNSEL FOR A VICTIM OR A
VICTIM'S REPRESENTATIVE, COPIES OF ALL PLEADINGS OR
PAPERS THAT RELATE TO THE RIGHT OF THE VICTIM OR
VICTIM'S REPRESENTATIVE REGARDING THE CRIMINAL OR
JUVENILE DELINOUENCY CASE INCLUDING UNDER 18U.S.C., §
3771, THESE RULES., AND FEDERAL RULES OF EVIDENCE,
RULE 412 (C). ANY ADDITIONAL PLEADINGS AND PAPERS
SHALL BE SERVED ONLY IF THE COURT DIRECTS.

(C) THE CLERK SHALL SEND TO COUNSEL FOR A VICTIM OR
VICTIM'S REPRESENTATIVE A COPY OF ANY COURT ORDER
RELATING TO THE RIGHTS OF THE VICTIM AND NOTIFY
COUNSEL FOR A VICTIM OR A VICTIM'S REPRESENTATIVE OF
ANY HEARING THAT MAY AFFECT THE RIGHTS OF THE
VICTIM OR VICTIM'S REPRESENTATIVE.

VL Need for Counsel and Guardians ad Litem

As part of how the court protects the right of defendants, it the
appointment of counsel. Similarly, the court should ensure the rights of
victims by the appointment of counsel and guardians ad litem. The CVRA
provides that the prosecutor shall advise the crime victim can seek the advice
of an attorney with respect to the rights described in subsection (a). 18
U.S.C,, § 3771(c)(2). Further, the CVRA provides that the crime victims or
the crime victim’s lawful representative, and the attorney for the Government
may assert the rights described in subsection (a). 18 U.S.C., § 3771(d)(1).
While the Government and the victim will often have similar positions, there
will not always be an alignment of positions between a victim and the
Government. A victim however may be confused that the U.S. Attorney is, in
fact, representing a victim’s interest when that may not be the case.

While the Rule 44 currently provide for the court’s appointment of
counsel and for inquiry into joint representation between defendants, there is
no provision in the rules for the joint representation by an attorney
representing more than one victim in the same case. A guardian ad litem



could have similar joint representation issues. See, e.g. 18 U.S.C., § 3509(h).
Rule 44 could be amended to address these issues as follows:

Rule 44. Right to and Appointment of Counsel

(a) Right to Appointed Counsel AND GUARDIAN AD LITEM.

(1) A defendant who is unable to obtain counsel is entitled to
have counsel appointed to represent the defendant at every stage of the
proceeding from initial appearance through appeal, unless the defendant
waives this right.

(2) A VICTIM WHO IS UNABLE TO OBTAIN COUNSEL
IS ENTITLED TO HAVE COUNSEL OR A GUARDIAN AD
LITEM APPOINTED TO REPRESENT THE VICTIM AT
EVERY STAGE OF THE PROCEEDING FROM INITIAL
APPEARANCE THROUGH APPEAL.

(b) Appointment Procedure. Federal law and local court rules govern the
procedure for implementing the right to counsel AND_THE
APPOINTMENT OF GUARDIANS AD LITEM.

(c) Inquiry Into Joint Representation.
(1) Joint Representation. Joint representation occurs when:
(A) two or more defendants have been charged jointly under Rule
8(b) or have been joined for trial under Rule 13; and
——®B) the defendants are represented by the same counsel, or counsel
who are associated in law practice;
(B) SERVING AS GUARDIAN AD LITEM FOR MORE THAN
ONE PERSON IN THE CASE; OR

(C) VICTIMS ARE REPRESENTED BY THE SAME
COUNSEL, OR COUNSEL WHO ARE ASSOCIATED IN LAW
PRACTICE IN THE SAME CASE.

(2) Court's Responsibilities in Cases of Joint Representation.
(A) The court must promptly inquire about the propriety of joint
representation BY COUNSEL and must personally advise each
defendant PERSON of the right to the effective assistance of counsel,
including separate representation. Unless there is good cause to believe
that no conflict of interest is likely to arise, the court must take
appropriate measures to protect each defendant's PERSON’S right to
counsel.

B) IF COUNSEL UNDER A JOINT REPRESENTATION
ASERTAINS THAT A CONFLICT DOES ARISE, COUNSEL




SHALL PROMPTLY NOTIFY THE COURT AND AS
APPROPRIATE THE COURT SHALL PROMPTLY READVISE
THE PERSONS INVOLVED.

VII Conclusion

The Maryland Crime Victims Resource Center, Inc., urges prompt action
to incorporate the suggestions made in this testimony to properly implement the
CVRA in the Federal Rules of Criminal Procedure. Others and particularly those
who opposed the federal constitutional amendment will oppose the
implementation of the CVRA as they oppose victims’ rights under any
circumstance. Opponents will propose procedural hurdles for victim participation
and attempt to weaken victims’ rights. The final product of the Committee should
procedurally implement Congress’ intent under the CVRA and allow victims to
participate as the full force and effect that the law provides.

Thank you for the opportunity to allow us to present the views of victims
of crime on these important issues.

Sincerely,

Russell P. Butler, Esq.
Executive Director



APPENDIX A

Date: Wed, 3 Jan 2007 18:53:29 -0500 Download RE: Case example for meeting
on Thursday.msg

From: "Rosenstein, Rod \(USAMD\)" <Rod.Rosenstein@usdoj.gov>

To: <rbutler@mdcrimevictims.org>

CC: "Hess, Steven (USAMD\)" <Steven.Hess@usdoj.gov>

Subject: RE: Case example for meeting on Thursday

In the case that we have discussed, the defendant was charged in federal
court for physically attacking a victim who was a military veteran.

Defense counsel used Federal Rule of Criminal Procedure 17(c) to issue a
subpoena for the victim's Veterans Administration medical records.

The federal district court judge approved the subpoena and issued an
order, ex parte and under seal, for the VA to comply with it. Defense
counsel then obtained the records without the knowledge of the victim or
the prosecutor. The VA evidently believed that it was obligated to
comply because the defendant had secured a federal judicial order.

In order to protect the privacy of the victim, I cannot disclose the
specific nature of the records secured by the criminal defendant.
Suffice it to say that this was a worst-case scenario. Without notice to
the prosecution or the victim, the defendant obtained extraordinarily
intimate records including details of all medical treatment ever
received by the victim, including sensitive medical conditions,
medications, psychiatric counseling, etc. Much of the information
consisted of very personal details unrelated in any way to the case.

The matter came to the prosecutor's attention only because defense
counsel "warned" the prosecutor, while trying to negotiate a favorable
plea, that taking the case to trial would cause irreparable harm to the
victim, and that by the time the defense attorney got finished with the
victim, the victim would never trust a therapist again.

Victim notification alone might not have prevented this outrageous

result. Ifthe United States had been notified, however, we could have
protected the legitimate privacy concerns of the victim, and assisted in
crafting any narrow disclosures that were related to any viable defense.



APPENDIX B

Md. Rule 4-345 (2006). Sentencing -- Revisory power of court.
(a) Illegal sentence. The court may correct an illegal sentence at any time.

(b) Fraud, Mistake, or Irregularity. The court has revisory power over a
sentence in case of fraud, mistake, or irregularity.

(c) Correction of Mistake in Announcement. The court may correct an evident
mistake in the announcement of a sentence if the correction is made on the
record before the defendant leaves the courtroom following the sentencing
proceeding.

(d) Desertion and Non-support Cases. At any time before expiration of the
sentence in a case involving desertion and non-support of spouse, children, or
destitute parents, the court may modify, reduce, or vacate the sentence or
place the defendant on probation under the terms and conditions the court
imposes.

(e) Maodification Upon Motion. (1) Generally. Upon a motion filed within 90
days after imposition of a sentence (A) in the District Court, if an appeal has
not been perfected or has been dismissed, and (B) in a circuit court, whether
or not an appeal has been filed, the court has revisory power over the
sentence except that it may not revise the sentence after the expiration of
five years from the date the sentence originally was imposed on the
defendant and it may not increase the sentence.

(2) Notice to victims. The State's Attorney shall give notice to each
victim and victim’'s representative who has filed a Crime Victim

Notification Request form pursuant to Code, Criminal Procedure
Article, § 11-104 or who has submitted a written request to the
State's Attorney to be notified of subsequent proceedings as provided
under Code, Criminal Procedure Article, § 11-503 that states (A) that a

motion to modify or reduce a sentence has been filed; (B) that the motion
has been denied without a hearing or the date, time, and location of the
hearing; and (C) if a hearing is to be held, that each victim or victim's
representative may attend and testify.

() Open court hearing. The court may modify, reduce, correct, or vacate a
sentence only on the record in open court, after hearing from the defendant,
the State, and from each victim or victim's representative who requests an
opportunity to be heard. The defendant may waive the right to be present at

the hearing. No hearing shall be held on a motion to modify or reduce
the sentence until the court determines that the notice requirements
in subsection (e)(2) of this Rule have been satisfied. If the court grants

the motion, the court ordinarily shall prepare and file or dictate into the
record a statement setting forth the reasons on which the ruling is based.



APPENDIX C
Md. Rule 1-326. Proceedin‘gs regarding victims and victims' representatives.

(a) Entry of appearance. An attorney may enter an appearance on behalf of
a victim or a victim's representative in a proceeding under Title 4 or Title 11
of these Rules for the purpose of representing the rights of the victim or
victim's representative.

(b) Service of pleadings and papers. A party shall serve, pursuant to Rule 1-
321 on counsel for a victim or a victim's representative, copies of all
pleadings or papers that relate to: (1) the right of the victim or victim's
representative to be informed regarding the criminal or juvenile delinquency
case, (2) the right of the victim or victim's representative to be present and
heard at any hearing, or (3) restitution. Any additional pleadings and papers
shall be served only if the court directs.

(c) Duties of clerk. The clerk shall (1) send to counsel for a victim or victim’'s
representative a copy of any court order relating to the rights of the victim
referred to in section (b) of this Rule and (2) notify counsel for a victim or a
victim's representative of any hearing that may affect the rights of the victim
or victim's representative.

HISTORY: (Added Nov. 8, 2005, effective Jan. 1, 2006.)

NOTES:

Committee note. -- This Rule does not abrogate any obligation to provide
certain notices to victims and victims' representatives required by statute or
by other Rule.

Cross-References. -- See Maryland Declaration of Rights, Article 47; Rules 16-
813, Maryland Code of Judicial Conduct, Canon 3B (6)(a); and Rule 16-814,
Maryland Code of Conduct for Judicial Appointees, Canon 3B (6)(a). For
definitions of "victim" and "victim's representative,” see Code, Courts Article,
§ 3-8A-01 and Code, Criminal Procedure Article, Title 11.

Source. -- This Rule is new.



APPENDIX D
Extract of Rule 11 showing court’s obligation to ensure the rights of defendants

(b) Considering and Accepting a Guilty or Nolo Contendere Plea.

(1) Advising and Questioning the Defendant. Before the court accepts a plea of guilty
or nolo contendere, the defendant may be placed under oath, and the court must address
the defendant personally in open court. During this address, the court must inform the
defendant of, and determine that the defendant understands, the following:

(A) the government's right, in a prosecution for perjury or false statement, to use
against the defendant any statement that the defendant gives under oath;

(B) the right to plead not guilty, or having already so pleaded, to persist in that plea;

(C) the right to a jury trial;

(D) the right to be represented by counsel--and if necessary have the court appoint
counsel--at trial and at every other stage of the proceeding;

(E) the right at trial to confront and cross-examine adverse witnesses, to be protected
from compelled self-incrimination, to testify and present evidence, and to compel the
attendance of witnesses;

(F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or
nolo contendere;

(G) the nature of each charge to which the defendant is pleading;

(H) any maximum possible penalty, including imprisonment, fine, and term of
supervised release;

(D) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the court's obligation to impose a special assessment;

(M) the court's obligation to apply the Sentencing Guidelines, and the court's
discretion to depart from those guidelines under some circumstances; and

(N) the terms of any plea-agreement provision waiving the right to appeal or to
collaterally attack the sentence.

(2) Ensuring That a Plea Is Voluntary. Before accepting a plea of guilty or nolo
contendere, the court must address the defendant personally in open court and determine
that the plea is voluntary and did not result from force, threats, or promises (other than
promises in a plea agreement).

(3) Determining the Factual Basis for a Plea. Before entering judgment on a guilty plea,
the court must determine that there is a factual basis for the plea.

(c) Plea Agreement Procedure.

(3) Judicial Consideration of a Plea Agreement.

(B) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(B), the
court must advise the defendant that the defendant has no right to withdraw the plea if the
court does not follow the recommendation or request.

(4) Accepting a Plea Agreement. If the court accepts the plea agreement, it must inform
the defendant that to the extent the plea agreement is of the type specified in Rule
11(c)(1)(A) or (C), the agreed disposition will be included in the judgment.

(5) Rejecting a Plea Agreement. If the court rejects a plea agreement containing



provisions of the type specified in Rule 11(c)(1)(A) or (C), the court must do the
following on the record and in open court (or, for good cause, in camera):

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally that the court is not required to follow the plea
agreement and give the defendant an opportunity to withdraw the plea; and

(C) advise the defendant personally that if the plea is not withdrawn, the court may
dispose of the case less favorably toward the defendant than the plea agreement
contemplated.”



Nhat Practitioners and Judges Need to Know Regarding
>rime Victims’ Participatory Rights in Federal

sentencing Proceedings

he United States Contress recently enacted and the Presi-
ent signed into law what could be the most dramatic change
y federal criminal proceedings since the adoption of federal
ntencing guidelines: providing critne victims standing to
articipate in criminal proceedings in both trial and appellate
nirts. Congress believed the "scales of justice are out of bal-
nce—while criminal defendants have an array of rights

nder law, crime victimns have few meaningful rights.™ While
ongress had previously provided crime victims with rights,
10se prior rights lacked enforceability. Having rights without
>medies was illusory. In order to have justice for all, includ-
1g the victim, Congress determined that the United States
st provide “a fair and balanced criminal justice systern-—
ne that considers victims’ rights as well as defendants’
ghts.”* The new era in federal crimninal justice allows victims
» have enforceable civil rights within a criminal case,

Crime Victims' Participatory Rights Provide
undamental Change in Federal Criminal

ustice Proceedings

1 2004 Congress passed the Scott Camnpbell, Stephanie
oper. Wendy Preston, Louarna Gilhis, and Nita Lynn
Time Victims' Rights Act {*CVRA"),} which gave victims
tatutory standing to enforce their rights.¢+ The CVRA
assed with overwhelming majorities in both houses (9G-1
1 the Senate ard 393-14 in the House).s The CVRA moved
ae victims' rights statutes to the Crimes and Criminal Pro-
edure Article of Title 18 of the United States Code to give
adges and practitioners more exposure to the existing and
iew rights.® The following rights for federal crime victims
re now provided by 18 U.S.C. § 3771(a):

1. The right to be reasonably protected from the
accused.

2. The right to reasonable, accurate, and timely notice
of any public court proceeding, or any parole pro-
ceeding, involving the crime or of any release or
escape of the accused.

3. The right not to be excluded from any such public
court proceeding. unless the court, after receiving
clear and convincing evidence, determines that tes-
timony by the victim would be materially altered if
the victim heard other testimony at that proceeding.

4. The right to be reasonably heard at any public pro-

ceeding in the district court involving release, plea,
sentencing, or any parole proceeding.

The reasonable right to confer with the attorney for
the Government in the case.

gl

6. The right to fuil and timely restitution as provided
in law.

1

The right to proceedings free from unreasonable
delay.

8. The right to be treated with fairness and with
respect for the victim’s dignity and privacy.

From a historical perspective, federal crime victims’
rights statutes previously had a fundamental flaw—they
were unenforceable in any legal sense. Thus, historically,
federal crime victims” rights laws were illusory because
they did not create “rights.” This failure was keenly demon-
strated in United States v. MeVeigh” In MeVeigh, victims of
the Oklahoma City bombing sought to exercise their right

to attend the criminal trial and to subsequently testify at the

sentencing if there were a conviction. The trial court pro-
hibited the victims’ attendance at trial. The victims sought
review and the Tenth Circuit upheld the trial court, point-
ing to the pre-CVRA statute’s requirement of only “best
efforts” and finding that the statute did not grant the vic-
tims standing to seek review of denials of their rights.

The CVRA was drafted, in part, to remedy this type of
unenforceability of rights. The enforcement mechanisms
fall into four categories.?

1. Courts are required to ensure that crime victims are

afforded the rights described in the law.

2. The Attorney General of the United States is
required to take steps to ensure that federal prose-
cutors “make their best efforts” to see that crime
victims are aware of, and can exercise, these rights.?

3. Crime victims and their representative or their
attorneys can assert the rights in United States Dis-
trict Court proceedings, giving victims standing to
ask federal courts 10 enforce their rights.

4. Victims, or their attorneys, and the United States
Attorney can seek a writ of mandamnus, permitting
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immediate appellate review when trial courts deny
vicims’ rights.

Thus, the CVRA empowers crime victims as participants
in the criminal justice system.*®

The CVRA establishes new roles and responsibilities to
achieve Congress's intent regarding victims’ rights. Vari-
ous plavers in the criminal justice system have new and
impertant roles regarding victims’ rights, including
United States Attorneys and federal judges. Other new
plavers, including victims and their attorneys, will create a
new dypamic among judges, prosecutors, and defense
attorneys. As part of the "Justice for All Act,” the CVRA
delineates substantive and procedural rights to allow vic-
tims to participate in the justice systerm.

Documenting the successes and failures of the CVRA
will constitute a vital role in the new law. The Administra-
tive Office of the United States Courts will report annually
the number of times a right is requested and denied.”
Congress will review these statistics four years after the
bill's passage to determine if the CVRA adequately pro-
tects victims' rights.

Change is often difficult. The past course of dealings in
criminal proceedings will continue to be what judges and
practitioners know aud expect. Providing crime victims
with participatory rights is not only what the law requires
but also the right course in providing justice for all. Once
victims' rights are accepted as the rule of law to be fol-
lowed, our federal criminal justice system will, in fact, be
more just. Existing federal and state case law may assist in
the interpretation of the CVRA under certain circum-
stances, but many issues under the CYRA will pose new
and novel questions of law. While the case law of the
CVRA is limited, it is just the proverbial tip of the iceberg
of case law to come.

i1, Specific Crime Victims' Rights and Their
Relationship to Federal Sentencing

A. Right to Fairness and Privacy
This right, provided by 18 U.5.C. § 3771{a)(8). is a2 mandate
to treat victims appropriately. This right alters the common
perspective that in criminal cases the only interests to be
considered are those of the Government and the defen-
dant. The United States Supreme Court long ago opined
that in the administration of criminal justice, courts may
not ignore the concerns of victims.’* Victims have due
process rights and rights of privacy like everyone else."

The direction to treat victims with fairness is already
affecting state criminal justice jurisprudence. An example
is the current trend toward the abrogation of the abate-
ment ab initio doctrine when a criminal defendant dies
during an appeal of the conviction.’s It clearly would not
be fair to victims to erase a defendant’s sentence and an
underlying criminal charge because a defendant died
while a case was pending on appeal. For example, a vic-
tim's right te obtain restitution would be lost.”® Although
there have been inconsistent holdings on abatement by

the federal courts of appeals, fairess to victims is a new
consideration that will likely cause the federal courts to
reexarnine their respective positions.” Fairness to victims
therefore encompasses not only the enumerated rights of
victims under the CVRA but also a mandate to corsider
the victim throughout the federa) criminal justice systern.
In interpreting or reinterpreting federal statutes and pro-
cedures, effect must be given to this mandate.

The CVRA includes the privacy of the victim within the
scope of protected interests, Privacy interests include pre-
serving the integrity of privileged relationships and
maintaining the secrecy of matters that are confidential by
law. These interests are broader than liberty interests pro-
tected under the Fifth Amendment to the United States
Constitution. Even prior to the CVRA, victims had stand-
ing to assert their privacy interests, including the ability to
seek appellate relief if their rights were denied by a district
court.’$ With respect to confidential victim information
that is privileged, privacy rights dictate that the confiden-
tiality be protected.'s As a statute, the CVRA protects the
privacy of victims because it overrides the general rules of
evidence involving privilege in federal count.** The provi-
sion regarding privilege applies to all proceedings,
including those involving pleas and sentencing.* When

victim privacy issues arise in such proceedings, courts :
have an obligation to consider and protect victim privacy !
mterests. > .

B. Right to Notice of Court Proceedings
Notice regarding victims’ rights is a key element of alt of
the rights provided to victims. Ifa victim does not know
about a right, the victim will not know that he or she can
exercise that right. The victim's opportunities to be pres-
ent and heard are two rights that are dependent on
notice.” Without reasonable, accurate. and timely notice
before a proceeding,** victimns will be unable to assert thewr
right to be heard during the proceeding and the right will
be eftectively denied. The failure to provide notice will
undermine the validity of the subsequent proceeding and
provide a basis for setting it aside.*

Under the CVRA, the Government has a duty to pro-
vide notice, and courts have an obligation to ensure that
notice is reasonable, accurate, and timely. While there are
perhaps rany ways to develop a viable systern from which
the court can verify that notice has been provided, taking
no action to create such a notification system will result in
the inability of the court to ensure that victims are notified
of their rights except an a case-by-case basis. A lack of uni-
form procedures may cause cither extensive delays or the
ignoring of victims’ rights.

In Maryland, for example, the state has adopted a noti-
fication request and demand-for-rights torm to help
victims protect their rights. {This forin is reprinted as
Appendix A to this Article.) The prosecutor provides the
form to the victim and certifies service or the inability to
provide service to the court clerk. If the victim wants to
exercise rights as allowed by state law, the victim com-
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pletes the form and returns it to the prosecutor, who files
the completed form in the count file.® This practice pro-
vides a mechanism for the court to be able to examine the
court file, check for the certification, and determine if a
natification request and demand-for-rights form was filed
with the court. In order to ensure that a victim was noti-
fied of a particular proceeding, the court must inquire if
notice was provided before commencing the proceeding.*
In cases where sentencing guidelines are required, Mary-
land requires the compliance er noncompliance with
victims' rights requirements to be included on the Sen-
tencing Guidelines Worksheet.*

As there is no such uniform procedure in the federal
courts, each judge will have to determine a procedure to
ensure notice until and unless more uniform procedures
are adopted. For the efficiency of the system, a judicially
verifiable system of notification needs to be created.

C. Right Not to Be Excluded from Court Proceedings
tna case of first impression on mandamus review, the
Ninth Circuit Court of Appeals reversed for further con-
sideration a sequestration order issued contrary to 18
U.S.C.§ 3771(a){(3). which provides that victims have the
“right not to be excluded from any such public court pro-
ceeding, unless the court, after receiving clear and
convincing evidence, determines that testimony by the
victim would be materially altered if the victim heard
other testimony at that proceeding.”*¢ The Ninth Circuit
explained that it would violate Congress’s intent if a vic-
tim could be excluded on a mere possibility that
testimony would be materially altered.? Materiality
requires that the substance of any possible alteration of
testimony be as to a fact which would be germane to the
tase. Prior to excluding a victim subject to the protection
ofthe CVRA, a court must make findings of fact on the
record as to the materiality of the victim testimony, Even
if this almost impossible standard is satisfied, a victim
should not be excluded for every witness, but only those
witnesses as to which the judge has made the required

findings.
| The CVRA allows victims to be present not only during
trials but also during plea and sentencing proceedings. As
i therule of sequestration is applicable only as to the testi-
,zifmny of other witnesses, victims should never be
excluded if other witnesses are not testifying.¥ Under the
(CVRA, trial courts must make every effort to permit the
fullest attendance possible by the victim and consider rea-
 sonable alternatives to the exclusion of the victim from the
» criminal proceeding.>* While a defendant has a constitu-
tional right to cross-examine his accusers, defendants have
- poconcomitant right to exclude their accusers.’* However,

“there may be centain circumstances where not all victims
cznbe present. The CVRA recognizes this issue, providing
 that when it is impracticable to accord all of the crime vic-
- timgtheir CVRA rights, “the court shall fashion a
| ressonable procedure to give effect to this chapter that

does ot unduly complicate or prolong the proceedings.”s

D. Right to Be Reasonably Heard
Perhaps the greatest influence on sentencing is guilty
pleas. United States Sentencing Commission statistics
relate that g7.2 percent of sentencing is a result of plea
agreement. To make victims” rights “meaningful”
vegarding a plea, the Government must notify the vic-
tim regarding the reasons for the plea in a timely
manner for any victim to respond at a plea hearing.3i A
victim’s right to provide a victim impact statement at
the time of a plea that can impact a sentence is lost
unless the victim's right to be informed, present, and
heard is implemented when the plea is accepted. This
right must continue throughout the presentence investi-
gation, until the court’s final calculation under the
sentencing guidelines.

In 1987 the U.S. Supreme Court found that victim evi-
dence was inadmissible in a capitat death penalty
sentenicing proceeding hefore a fury because of Eighth
Amendment cruel and unusual punishment concerns
related to the death penalty.3® Four years later in Payne v.
Tennessee, the Supreme Court reversed itself and found
victim impact evidence admissible ¥ In a concurring opin-
ton, Justice Scalia referenced a public sense of justice
validating the national victims’ rights movement.*

In perhaps the most important victims’ rights case
since Payne in 1991, the Ninth Circuit in 2006 provided
teeth to the CVRA, confirming a victim's independent
right to enforce his right to be heard in Kenna v. District
Court.®® The Kenna court rejected the argurment that Mr.
Kenna could not speak at the sentencing and that his rea-
sonable rights to be heard could be satistied by a written
statement or a prior oral address in a related case. In
Kenng, the court determined that the term “heard” has a
broad definition, which does not restrict victims to written
irnpact statements alone but gives the victim a right to
provide oral and written impact statements.** The basis
for the holding was Congress’s intent that victims be full
participants in the criminal justice system 4 Even in
multi-victirn cases, courts can hear from victims. In the
high-profile Enron case, the United States District Court
provided the victims with the opportunity to be heard dur-
ing sentencing, even though the number of victirns
“numbered in the thousands. ™

Perhaps more important than the right to be heard is
the right to be meaningfuily heard. In Kenna [1, another
panel of the Ninth Circuit did not allow victims to be full
participants as the first panel had contemplated. More
specifically, the court in Kenna 11 rejected access to the
presentence report (“PSR”). 4

If a victim is to be meaningfully heard regarding both
pleas and sentencing, victims need to be heard concerning
stipulations regarding the plea or sentence and any factual
findings to be made. The government and the defendant
may not stipulate to misleading or nonexistent facts. In
determining the factual basis for the sentence. the court
should consider any relevant information.+t Knowledge of
the victim may be relevant to facts set forth in the PSR.
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The victim may be the only person who will know if a pro-
posed stipulation has false or misleading information or
when a probation agent preparing a PSR has incorrectly
calculated a factor for guideline computation. Under the
United States Sentencing Guidelines, “Even though stipu-
lations are expected to be accurate and complete, the court
cannot rely exclusively upon stipulations in ascertaining

the factors relevant to the determination of sentence
Unless the victim has an opportunity to review the PSR
and comment on the sentencing guideline factors. the vie-
tim lacks the ability to effectively and meaningfully be
heard at sentencing. Such review is implicit in the right to
be meaningfully heard; otherwise. the effect of the victim
impact statement is minimized.

For example. for over fifteen vears, Arizona’s sentenc-
ing guidelines structure has given victims the opportunity
to review state PSRs and to argue for enhancements.+ In
general, most conrts explain that disclosure of a PSR toa
third party 1s appropriate if disclosure “is necessary to
serve the ends of justice.” To provide fairness to victims,
federal courts should provide victims with access to PSRs
and the ability to comment both to the probation office
and to the court regarding facts and victim evidence.
Allowing victims to be heard helps the court to appropri-
ately determine sentencing factors and gives the victims a
greater sense of justice.

E. Right to Protection from the Accused
Often in a crime against the person. safety is a victim's
greatest concern. Pretrial release and sentencing determi-
nations, including those covering conditions of probation
and supervised release, are major proceedings in which
there is an obligation to reasonably protect victims from
the accused. Whether at a release hearing or at a sentenc-
g, victim impact evidence is important information that
a court can weigh. The more information that a court has
in making a decision that might protect a victim from an
accused, the better and more informed the decision will
be.#® The victim as a member of the community directly
impacted by crime has an important voice, Courts should
appropriately weigh safety of the victim and any request of
the victim at all appropriate opportunities, including at
sentencing.

F. Right to Restitution
An important right to help restore the victim is the right to
restitution. This right is incorporated in the Mandatory
Victims Restitution Act of 1996, which requires courts to
include restitution when sentencing for certain offenses 29
Restitution has priority over criminal fines, and judges
should only impose fines when it will not impair the
defendant’s ability to make restitution to a victim.® Prior
to the CVRA, at least one court of appeals determined that
victims had implied standing to appeal regarding restitu-
tion.> With the CVRA, victims have express standing to
request restitution in district court proceedings and to
seek relief in the court of appeals when the lower court

denies or fails to consider the right to full and timely resti:
hution.

G. Right to Confer with the Attorney for the
Government
In line with receiving notice, victims have a reasonable
right to confer with the prosecutor in the case. This right
also relates to a victim having a right to be present insofar
as presence helps the victim to be able to confer intelli-
gently with the prosecutor. This provision is also akin toa
victim's tight to be heard by the court. In terms of plea
and sentencing proceedings, 4 prosecutor who has con-
sulted with the victim will be in a better position to take
into account the effect of the crime on the victim and
muke inteiligent offers and recommendations that are fair
to the victim in accord with the CVRA,

H. Right to Proceedings Free from Unreasonable
Delay
Often said and very true 1s that justice delayed is justice
denied. This expression is true not only in connection
with trials. where testimony may become stale as memory
fades. but also in connection with sentencing proceedings,
which implicate the victim's interest in finality.

{ll. Attorneys for Crime Victims in Federal Criminal
Justice Proceedings

A. Need for Counsel for Crime Victims
Under 18 U.S.C. § 3771(d){1). the crime victim or the crime
victim's lawfil representative. as well as the attorney for the
Government, may assert the rights described in subsec-
tion (a). Victims’ rights may be enforceable under the
CVRA, but, in practice, those rights may only be effectively
enforced if victims have competent counsel to represent
them.® Federal statutes expressly provide authority for the
court appointment of counsel to adequately represent

defendants 54 There 1s no express statutory provision fot
the appointment of counsel for most victims, but such
authority is implicit in the CVRA provision regarding the
court’s obligation to ensure that victims” rights are
afforded. Even prior to the CVRA, at least ane federal
court appointed counsel to represent a victim.’3 Fairness
to victims may require courts to consider appointing coun-
sel to victims.* Such appointment will be needed to
protect a victim'’s rights because, unless restitution is
involved, the victim may not have a pecuniary interest in
obtaining counsel. Even if a pecuniary interest is involved,
avictim may not be ahle to afford counsel. Fairness to vic-
tims requires baving counsel just as the Governiment or
the defendant will have. Otherwise, there may not be an
adequate mechanism m place to ensure that the rights of
victims are protected.

Congress, in adopting the CVRA, provided funding for
attorneys for crime victims. Through the National Crime
Victim Law Institute, attorneys are assisting crime victims
across the country. In addition, the American Bar Assodi-
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ation’s Victims Committee recently prepared a report. The
Victim in the Criminal Justice System, which offers a hustor-
ical perspective and references existing ABA Criminal

Justice Standards applicable to crime victims.
attorneys for crime victims is a pioneering opportunity to
implement fairness and justice in the federal criminal jus-
fice system.

The CVRA establishes best-effort requiremnents for
United States Attorneys and creates a duty for the prosecu-
tor to “advise the crime victim that the crime victim can
seek the advice of an attomey with respect to the [CVRA]
rights.” The extent to which United States Attorneys

. comply with this provision may dramatically impact
whether the attorney provisions are effective. 1f the United
States Attorneys merely add a note regarding independent
gounsel in an initial cover letter to a victim, it is unlikely
that this will succeed, and such minimal information can
hardly be considered best efforts. If prosecutors do not
inform victims how and why an independent counsel may
be beneficial, victims will likely assurne there is no need
for independent counsel. Clearly there exist circumstances

where United States Attorneys inay have ethical conflicts
between their role in representing the Governmment and

their activities on behalf of victims; such circumstances
will require the prosecutor to notify the victim and ask the
‘court to appoini independent counsel to effectuate the
rights of the victims. Perhaps a greater problem is that
~even if prosecutors make best efforts, there are few attor-
:  neyswho currently understand the law in order to

_ adequately represent crime victims.

B. Special Issues Regarding Child Victims

Unlike most adult victims, child victims do not have legal
competency. As a consequence, courts under the doctnine
of parens patrice have special duties to children whose
interests corae betore the court.* Current federal law pro-
vides for the appointme nt of a guardian ad litem {“GAL™)
infederal criminal cases.® Courts should appoint attor-
neys to serve as GALS to protect the rights of child
Yictims.% If a family member or someone else close to a
family member is charged as a defendant in victimizing a
child, the victim needs the protection of a GAL%

{¥ Legal and Ethical Obligations of Judges and
Atforneys

A. Judicial Responssballtles under the CVRA

n assert their rights in Lourt and ohtam judicial determi-
ration of such claims. but also imposed affirmative
%hgwons on the judiciary to ensure that victims obtain
rights.% These include the general obligation to
enstre that the crime victim is afforded” his or her

. and the specific obligation to “decide any motion
asterting a victim's right forthwith %3

Smce)udges cannot serve as advocates for victims, per-
Baps the best analogy is to the way that courts protect the

The role of

rights of criminal defendants. The rights of defendants are
well known and long established, inclhuding those rights in
the Bill of Rights to the United States Constitution. How-
ever, the rights of arime victims are new and relatively
unknown. Defendants’ rights are an important part of the
criminal justice system, and victims” vights should be
equally important. Courts will regularly voir dire a defen-
dant under Rule 11(c) of the Rules of Criminal Procedure
prior to accepting a plea, but there is a lack of understand-
ing of the court’s obligation to vicims under the CVRA®®
A preliminary obligation of the court, pursuant to the obli-
gation to ensure that the rights of victims are afforded, is
to ascertain who the victims are in the case.”” When it
comes to a plea proceeding or a sentencing proceeding,
courts have the obligation to see if the victims were noti-
fied of the proceeding. of their right to be present, and of
their ability to be heard. Courts should find good cause to
stay any proceeding until compliance with the law is
obtained in order not to viglate any victitn's vights.

If the district court denies relief sought under the
CVRA, the movant may petition the court of appeals for a
writ of mandamus under 18 U.S.C. § 3771{d}(3). The court
of appeals mus! “decide such application forthwith within
»2 hours after the petition has been filed.” The CVRA fur-
ther provides that proceedings may not “be stayed or
subject to a continuance of more than five days” and
requires a written statement of reasons for any denial of
relief. As judges become more accustiomed to seeing vic-
tims in the courtroom and having counsel for victims,
judges will be more familiar with victims’ rights laws. Bet-
ter judicial knowledge will allow for prompter judicial
decisions regarding victimsg’ rights.

B. Prosecutorial Responsibitities under the CVRA
Under 18 U.S.C. § 3771(c){1). the Department of Justice
and other federal law enforcement agencies must “make
their best efforts to see that crime victims are notified of,
and accorded, the rights described in subsection {2).” Fur-
thermore, as noted above, under 18 U.S.C. § 3771{c){2). the
prosecutor must advise victims that they may seek the
advice of an attorney. Government attorneys are given
great responsibility when working with victims to ensure
that victims’ rights are afforded. At the same time, the
rights established by the CVRA, including the right to con-
fer with the government, do not give victims a right to
direct the litigation and should not hinder the Govern-
mient’s ability to prosecute the case.

C. Ethical Obligations for Judges and Attorneys
While this Article does not cover ethical obligations in
depth, judges and attorneys shouid become aware of
potential ethical responsibilities in federal proceedings
with victims as participants and with independent coun-
sel. For exarnple. judges have an obligation under the ABA
Madel Code of Judicial Conduct Canon 3ib)(7) to afford all
interested persons a right to be heard. Canon 3(b}{z)
requires a judge to be faithful to the law and maintain
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professional competence in it. This provision is notewor-
thy because judges must follow the CYRA and be aware of
this new law. Other judicial canons prevent certain ex
parte contacts, which would include contact with regard to
victims when their rights were involved.

While the ABA Model Rules of Professional Conduct
do not include any explicit rules on “victims,”®* Rule
4.4{a} sets forth the obligation to show “respect for rights
of third persens,” which parallels the victim's CVRA right
to be treated with fairness and respect.® This Rule woudd
be applicable to both prosecutors and defense counsel.
Counsel must also be aware of all of the CVRA-mandated
obligations to victims and the issues involving contacting
both a represented and an unrepresented victim. Prosecu-
tors must also be aware that while they can act for victims
under the CVRA, there may be conflict issues when the
interests of the government and the victim differ. If a vic-
tim incorrectly assumes that the prosecutor is acting in
the victim’s interest, the prosecutor may have affirmative
obligations to disclose that conflict or potential conflict,
including to the government, victimn, and court.

While defense attorneys must be zealous advocates for
their clients, they, too, cannot forget that they are officers
of the court and that their obligations go beyond those
they owe to their clients, If a defense lawyer violates the
rights of victims, his or her client may suffer if the lawyer
is forced to withdraw as a result of the violation.”?

V. Conclusion—The Future of Victim Participation
Some day, it will be standard practice to allow victims to
participate fully in the criminal justice system. With vic-
tims’ rights statutes still in their infancy, there is relatively
little case law interpreting these rights. Yet, the future of
victim participation is bright in federal court with the pas-
sage of the CVRA. Before, victims’ rights in the federal
system could be ignored because there was no enforceabil-
ity. With enforceability, victims will be able to benefit from
the rule of law principles on which this country is based.

Lawyers and judges will now more than ever need to
know about the rights of crime victims and their enforee-
ment. However, few law schools have any classes that
include material regarding victims. In the future, more law
schools should help prepare future practitioners and
judges regarding the rights of victims in the criminal jus-
tice system. Practitioners and judges will need to recogize
that their roles and responsibilities toward victims have
changed. Once the systemn accepts the participant status of
victims and their counsel, the justice system will embody
faimess to victims and better justice for all.

Notes

Law Clerk Ryan McQuighan assisted with this Article. This
Articie was supported n part by subgrant funding awarded
by the Nationa! Crime Victim Law institute (NCVL) under a
grant frorn the QOffice for Victims of Crime, Office of Justice
Programs, United States Department of Jushce (Grant No
2002 VF.GX-KOQ4). Poir vigw in this document are those
of the author and da nat necessarily represent the official
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3 right which has [ittle reality or worth unless ane is informed
‘hat the matter is pending and one can choase for
simself whether to contest.” State v Gonzales, 125 P34 878
‘Utah 2005) (citaticn and internal quetation marks omitted).
faderal Ruie of Evidence 501 provides, “Except as atherwise
required by the Constitution of the Unded States or provided
hy Act of Congress or in ruies prescribed by the Supreme
Court pursuant to statutory authority, the privilege of a wit-
naess, person, government, State, or political subdivision
thereot shall be governed by the principles of the comman
law as they may be interpreted by the courts of the United
States in the light of reason and expenence.”
). R Evie, 1101(0).
See, ez, PM, v. Gould, 136 B3d 223 (Ariz. Ct, App. 2006)
(requiring tral court to consider victim’s privacy interestin
sentencing proceedingsy.
The government must give sufficient notice to the victims to
ensure that they have a reasonabie opportunity to submit
written staterments or attend the plea proceeding personatly.
Urited States v. Blumhagen, 2006 U.S. Dist. LEXIS 15380
{(W.D.N.Y)
Sea United States v. Turner, 367 FSupp.2d 319, 332 (E.D.N.Y.
2005) (noting that right to “timely" notice “is designed o be
a flexible concept that ensures a victim can reasonably
arrange her atfairs to attend the proceeding for which notice
is given”).
See State ex ref. Hance v. Arizona Bd. of Pardons & Paroles,
875 P2d 824 (Ariz. Ct. App. 1993).
Mo, Cone Asn,, Crim, Proc. § 11104 ().
Maryland Rule 4-345(e)(2) pravides as follows: “The State's
Attorney shail give notice to each victim and victim's repre.
sentative who has filed a Crime Victim Notification Request
form pursuant to Code. Criminal Procedurs Articie, § 11-104
or who has submitted a written request to the State's Attor
ney to be notified of subsequent proceedings as provided
under Code, Criminal Procedure Article, § 11-503 that states
(A} that a motion to modity or reduce a sentence has been
filedt; (B) that the mation has been denied without a hearing
ar the date, time, and location of the hearing; and (C) if a
heanng is o be heid, that each victim or victim's representa-
tive may attend and testify " Rule 4-345¢f) provides that the
*court ray modity, reduce, correct, or vacate a sentence only
on the record in open court, after hearing fram the defen.
dant, the State, and from each victim or victim’s
representative who requests an opportunity to be heard. . . .
No hearing shall be held on a motion to modify or reduce the
sentence until the court determines that the notice require-
ments in subsection ()(2) of this Rule have been satisfied.”
information requested on the sentencing guidalines work-
sheet inclucies the following:
1. Whether there was 3 written or an oral Victim Jmpact
© Statement.
2. Whether the victim was notified of and present at the sen-
tencirg.
3. ‘Whether the victimy was notified of a plea agreement,
4, Whether the victim filed a notification reguest form.
5. Whether thare was a victim in this offense
6. Whether the victim was availabie to participate.
The worksheet is avaiiable at
hitp://www.mscesp.org/ guidelines/worksheet himi.
! §eg e, United States v. District Court tin re Mikhat), 453
E3d 1137 (Sth Cir 2006).
Id.at 1139 0.3
See Fed. R. Evid. 615.
1BUSC §3771 () (2.
1 Sow Wheeler v. State, 596 A.2d 78, 88 n.16 (Md. Ct. Spec.
App: 1991y
* IBUSC. §3771(dX2).
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For instance, in Unied States v Blumhagen, 2006 US. Dist.
LEXIS 15380 (W.DLNLY), the court ordered: “ITlhis Court wiil
raquire the government to inciude a statement explaining its
decision to enter a piea with Steven Blurnhagen and to move
to dismiss the Indictmeant against Susan Blumhagen in its
notice to the victirms i this case. in thus Court’s view, inclu-
sion of this information is consistent with the public notice
required by Rule 48 and with the substantive provisions of the
{CVRA]. .. . Notice of the government’s position makes these
{CVRA] rights meaningtul. as victims who choose to exercise
their right to be heard will be abie to tador their commaents
accordingly, and wiil not be unfairly surprised by the govern
ment's position on the day of the piea proceading”

Booth v. Maryland, 482 U.S. 496 (1987

501 U.S. 808 (1991).

1. at 834 (Scaha, J., concurring).

cat 1016,
United States v. Causey, Crim, No. H-04.025-55 (5.0 Tex.
July 28, 2006). See http.//news.findlaw.com/ap/o/51/
07-31-2006/14160035631878alc.htmi.

in re Kenna, 453 F.3d 1136 (9th Cir. 2006).

U.S.5.G. §681.4, commaent (2004).

id.

As Keli Luther, Esq., of Arizona Voice for Victirs puts i, "Ari
zona has provided victims with access {0 pre-sentence
reports for years and the sky has not falien—instead, parmit-
ting access to such information when requested by the crime
victim, relsases sunhight on a menopolistic criminal justice
sentencing regime that has operated for far too fong in the
dark—leaving crime victirmns with far more questions than
answers,”

United States v. Schlette, 842 F.2d 1574, 1579 (9th Cir.
1988).

“Whether or not victim impact statements directly affect a
sentence, they have value in the sentencing process. They
may convey which treatrment plans might work for a defan.
dant, offer new informations te a judge, educate the whole
courtronm about the nature of crime, or affirm how the sen-
terce will werk best in stopping violence or rehabilitating an
offender. Certainly victim impact statements may help a vic
tim reach emotional closure, and they bring a human face
into the courtroam, However, fear of the perpetrator or of the
pubiic setting of the courtroom. and distrust of the system
might prevent a victim from writing or delivering an impact
statement. A domaestic violence victir might have a hard
time achieving credibility, especially it she recants or pleads
for mercy for her abuser. And to be persuasive, all victims
may be challenged {o distinguish their assauit from the “aver.
age” assault and to give a balanced but detavied account of
the effects of the crimae on their lives, Judges, however, as we
observed and as advocates convey, can help empower
victims by being aware of the dynamics of their courtronms
and their own judicial demeanor.” Magy Lar SchusTes &

AMY Proe ¢ Do Tugy Maxi A

Dirrere 2 (2005). A copy of this report is available at
http//www.watchmn org/pdfs/executived 20summary. pdf.
See 18 ULS.C. § 3663A.

18 US.C. § 3572(b).

United States v. Perry, 360 F.3d 519, 526 (6th Cir. 2004),

See Hagen v. Commonwealth, 772 N.E.2d 32, 38 (Mass.
2002) (noting rights of victim and public to finality).

“The right to be heard would be, in many cases, of tttle avail
if it dicd not comprehend the right to be heard by counse!,
Even the intelligent and educatad iayman has smai

i VISTIM IRPACT STATERENTS

v
sometimes no skifl in the science of taw,” Gideon v. Wain
wright, 372 U.5. 335, 345 (1963).
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18 US.C. § 3006A,

W Umited States v. Stamper, 766 F Supp. 1396, 1397 (DN.C
1991).

% See, eg, Fisher v. State, 736 A.2d 1125, 1149 {Md. Ct. Spec

App. 1999) ("On March 23, 1998, Judge Levitz appointed

Sandra Thornhil Brushart, Esquire. of the Baitimare County
bar. to represent Georgia Fisher, to inform her of her psy-
chothierapist-patient privilege, to ascartain her wishes with
respect thereto, and to report those wishes 1o the court.”).
NCLVI provides technical assistance 1o attorneys who pro
direct legal services to crime vichims; researches and anga
lyzes developments in crime victim faw; files amicus bri
advocating for crime victirns in courts; and offers edu
and tralining in crime wctim faw. For additional information,
see www noviLorg

¢ The report is availabiie at httpr//meetings. abanet.org/

webupload/commupload/CR3IVOCO0/ ewsietterpubs/

victimsreport, pdf.

18U.8.C. §3771(a).

¥ Thompson v Oklaboma, 487 U5, 815, 825 n.23 (1988).

5518 US.C. § 3509(h).

See, e.g.. State ex rel. Romiley v, Dairman, 95 P2d

(Ariz. Ct. App. 2004).

3 n every case involving an abused or neglected child, 45
C.ER. § 1340.14 reguires that the State ensure the agpoint-
ment of a GAL, or other individual whom the State
recognizes as fulfiliing the samae functions as a GAL, o repra-
sent and protect the rights and best interests of the child.
For a description of the duties of the GAL, see 18 U.S.C. §
3509(hX 2},

5 Ag’the court heid in United States v. Turner, 2367 F Supp. 2d
319, 323 (E.D.N.Y. 2005). “Section 3771 grants specific
rights 1o orirmme vichims in subsection (a), and spec
section (d}(3) the procedures by which victims can assert
those rights in court and obtain judiciai determination of
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ati tha-’ ch Eress
{ wtians by aggneved crime victims, &
also requires couris, in subsaction (), o “ans
is afforded the rngl'u:, described in subs
{a).’ Inorder to give that provision separate mea
must Dterpret it to reguire Sd”‘d{"ll"g more than ;:eefeu Ful
ing on apphcations for refief made pursuant to subseciion
{dX3). Accordingiy, 1 believe the provision requires at feast
tive procedure designed to ensure victims'

arime victim

some proac
rights.”
18US.C

§ 377 1(b).
P
raar, 367 F Supp. 2d at 328 (chrecting proseculor
i () fi e with the court a iist setting forth the name of {and
contact information for) each individual it has identified as g
v-rt*m of Turner’s alleged crime, including any person whom
scterizes as the victim of u cha géd onduct.

or o

ln rwr»sent»n& cnent & iawyer shall not use means that
have no substantial purpose other than to embarrass. dela
or burden a third person, or yse methods of obtaining
dence that viclate the legal rights of such a person,

See, State v Gonzales, 125 B3d 8738 (Utah 200%)
(“{Tihe triai court respandad ta Mr. Montgomery's unautho.

rized acquisition of the contents of Jessica’s therapy records
Ly ardertng him to write an apology to the victim, question.
g whether trial could be fair under the circurmstances,

g that he had created a contiict that “calied nto
question the pro 1ai ethics of his continued representa
tion of the defendant.” Following this strong raprimand, M
Montgomery voluntaridy moved to withdraw.™).
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ppendix A

FORM MUST BE COMPLETED FOR EACH DEFENDANT OR JUVENILE

In the Circmit/Juvemle Court for City/County  Case No.

State v. Date of Birth / /

Name of Defendant/Juvenile

CRIME VICTIM NOTIFICATION REQUEST AND DEMAND FOR RIGHTS FORM

(PLEASE PRINT ALL INFORMATION)

Victim™s Name: M /MisaMrs /M If a4 minor, Date of Birth

If Victun is o Minor, or Deceased, or Disabled, please give:

Victim Representative’s Name: Ms/AMis</Mrs/Mr.

Retatonship

I REQUEST NOTICE OF ALL EVENTS RELATED TO THIS CASE AND TO THE DEFENDANT/JUVENILE, AS
ALLOWED BY LAW, AND DEMAND ALL THE RIGHTS TO WHICH VICTIMS OF CRIME ARE ENTITLED.

Daie

Stenature of Victim or Victims Representaiive
# See back of this form for specific instructions and information @

PLEASE PROYIDE A, CSSAND PHONE NUMBER TOQ RECEIVE ALL NOTICES.
Zﬂi& fg&\i WL Lm(gug, PlR[ OF uu PU ggﬁg; gg gom) N Um g;;x;g:, 1;5 1Q1 ;gy NOT WANT YOUR ADDRESS AND
LSS AND PHONE NUMBER

Victim/Victim's Representative:

Address

City State Zip

Phone (day? Phone (evening)

Alternate Victim Contact

If another person or organization has agreed to receive and forward notices to you AND you agree to maintain contact with
the Alternate, complete the following information:

Name of Alternate Victim Contact

Relationship o VictinyVictim's Representative: m Fumily Member D Friend D Support Agency [j Other

Conlact Address:

City State Zip

 Phome tday) Phone (evening)

Additional services now available in Maryland for victims of crime:

VINE i~; a uxu~frimdlv notitication scniw dmil.ihlc 24 hnurs Fl d.n/“’ dd\,\ a \.ud\

VICTIM RIGHTS COMPLIANCE LINE: 1.877-9CRIME2 or e-mail  victimrights@goccp-stafe-md,org

??HH»E: Clerk of Coure: YELLOW: State s Attorney; PINK: Dertention/DOC; GREEN: Parale & Proh: GOLDENROD: Victim/Victims Rep.)

el
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Maryland Crime Victims’ Resource Center, Inc.

Continuing the Missions of the Stephanie Roper Committee and Foundation, Inc.

Email: mail@mdcrimevictims.org « Web Page: www.mdcrimevictims.org
Toll Free: 1-877-VICTIM 1
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March 15, 2006

Mr. Chairman and Members of the Commission:

On behalf of the Maryland Crime Victims’ Resource Center, Inc. (MCVRC) where I serve as
Executive Director, it is my honor to present the concerns of victims of crime to the Commission.
Prior to my service as Executive Director, I practiced law including state and federal criminal defense
from 1985 to 2002. Since 1998, I have served on the Maryland Commission on Criminal Sentencing
Policy. I also serve as an adjunct professor of law at the University of Baltimore School of Law
where I teach a course on the “Rights of Crime Victims.”

It is also a privilege to serve on the panel with the Honorable Paul Cassell. [ wholeheartedly
endorse Judge Cassell’s comments as well as those comments of Professor Douglass Beloof of the
National Crime Victims Law Institute.

With the adoption of the Crime Victims’ Rights Act (CVRA), Congress intended that victims
have participatory and enforceable rights in the federal criminal justice system. The question is no
longer, whether victims should have these rights, but how to ensure that the Congressional intent
becomes a reality. Within the Commission’s jurisdiction, the Commission should implement the
CVRA to provide meaningful participation as intended by Congress.

The Courts’ obligations under the CVRA.

Under 18 U.S.C., § 3771 (b) courts have three (3) mandates:

1. In any court proceeding involving an offense against a crime victim, the court shall ensure
that the crime victim is afforded the rights described in subsection (a).

2. Before making a determination described in subsection (a)(3), the court shall make every
effort to permit the fullest attendance possible by the victim and shall consider reasonable
alternatives to the exclusion of the victim from the criminal proceeding.

3. The reasons for any decision denying relief under this chapter shall be clearly stated on the
record.

These obligations impose on the court proactive obligations. United States v. Turner, 367 F.
Supp. 2d 319, 324 (D.N.Y. 2005). Rather than allowing ad hoc and inconsistent application of law,
the Commission should establish the minimum process to ensure fairness to crime victims.
Moreover, the Commission should, as part of the Judiciary’s obligation to state any decision denying
relief on the record, amend the sentencing guidelines worksheet to track when victims receive or fail
to receive their rights and any reason for the denial of rights.

Under 18 U.S.C., § 3771 (c) the Department of Justice is obligated to see that crime victims are
notified of, and accorded, the rights described in subsection (a) and prosecutors shall advise the crime



victim that the crime victim can seek the advice of an attorney with respect to the rights described in
subsection (a). The Court cannot delegate its separate and independent responsibilities to the
Department of Justice. Without appropriate procedures to obtain uniform application and justice for
victims, the Judiciary will lose the public’s confidence in enforcing the law that Congress has
entrusted to the Courts. '

Perhaps most analogous is the Court’s obligation to protect the rights of the accused. Judges
routinely conduct a voir dire of an accused before accepting a guilty plea. Judges ensure that a
defendant knowingly and intelligently waives the rights of the accused before accepting the plea.
However, we suggest that there is a lack of uniform understanding on the part of the bench regarding:

1. How a victim can knowingly and intelligently waive the victim’s rights? and
2. The obligation of the court to see that the interests of victims are not negligently or
intentionally denied.

Judges should not become advocates for victims, but they have legal obligations to protect the

rights of victims just as they protect the rights of the accused. The sentencing guidelines should
implement the judicial obligations rather than merely restate the law under the CRVA.

The applicability of victims’ rights vis-a-vis the Guidelines.

Related to the three (3) judicial mandates under the CVRA, the CVRA grants several specific
rights to victims. The Commission should amend the Guidelines to implement the CVRA. (The
existing statutory language of the CVRA will follow in bold and suggested amendments follow in
italics.)

Under 18 U.S.C., § 3771 (a), a crime victim has the following rights:
(1) The right to be reasonably protected from the accused.

The Commission should add required conditions of probation under § 5B1.3 and mandatory
supervision under § 5B1.3 for an offender to have no contact with the victim or the victim’s family if
reasonable protection from the accused is indicated or if requested by the victim.

(2) The right to reasonable, accurate, and timely notice of any public court proceeding, or any
parole proceeding, involving the crime or of any release or escape of the accused.

The Commission should add language in § 6B1.2 regarding acceptance of plea, in 641.4 regarding
determination of sentence, in § SE1.1 regarding determination of restitution, and in § 7B1,3
regarding hearing and sentencing for violation of probation or mandatory supervision — If any
identifiable victim is not present, the court shall inquire on the record of the prosecuting attorney if
and when any victim was notified .... and the opportunity to be reasonably heard regarding ... .
(Can be combined with # 4 and # 5 below.)

(3) The right not to be excluded from any such public court proceeding, unless the court, after
receiving clear and convincing evidence, determines that testimony by the victim would be
materially altered if the victim heard other testimony at that proceeding.



(4) The right to be reasonably heard at any public proceeding in the district court involving
release, plea, sentencing, or any parole proceeding.

The Commission should add language in § 6B1.2 regarding acceptance of plea, in 6A1.4 regarding
determination of sentence, in § SE1.1 regarding determination of restitution, and in § 7B1,3
regarding hearing and sentencing for violation of probation or mandatory supervision — If any victim
is present, the court shall inquire if the victim desires to be heard and if requested, the court shall
allow the victim to be reasonably heard. (Can be combined with #2 above and # 5 below.)

(5) The reasonable right to confer with the attorney for the Government in the case.

The Commission should add language in § 6B1.2 regarding acceptance of plea, in 6A1.4 regarding
determination of sentence, in § SEI1.1 regarding determination of restitution, and in § 7B1,3
regarding hearing and sentencing for violation of probation or mandatory supervision — Whether any
victim is present, the court shall inquire if any identifiable victim has reasonably conferred with the
attorney for the government. (Can be combined with #2 and # 4 above.)

(6) The right to full and timely restitution as provided in law.
(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the victim's dignity and privacy.

The Commission should add language in § 6A41.2 regarding disclosure of the presentence report, §
6A1.3 regarding resolution of disputed factors, and §6A41.4 regarding stipulations to allow
identifiable victims to be reasonably heard. Under the federal guidelines, the sentence is determined
by the application of the guidelines. In the commentary to §6A1.4 it is clear that * it is not
appropriate for the parties to stipulate to misleading or non-existing facts” and “in determining the
factual basis for the sentence, the court will consider the stipulation, together with the results of the
presentence investigation, and any other relevant information.” Victims are in the unique position
to know when facts are incorrect or omitted. In order to treat victims with fairness, victims require
access to the presentence report (other than the recommendation of the Probation Office) to present
errors and omissions to the probation officer and to the court.

The need to document compliance and non-compliance.

The Maryland Commission on Criminal Sentencing Policy has incorporated on its sentencing
guidelines worksheet appropriate space to quantify the compliance or non-compliance of applicable
victims’ rights provisions. (see attached) The Commission should similarly require the recordation
of compliance data on the federal worksheet as part of the record including the basis for denying any
relief to a victim.

Miscellaneous changes in conformance with the CVRA

1. In the commentary to § 1B1.1, the term “victim” should be defined to include a victim’s
representative where appropriate.

2. In § 5F1.4 and § 8B1.4, the court guideline should also provide that a defendant may pay
the cost of a guardian ad litem under 18 U.S.C., § 3509 or the cost of an attorney for the



victim under 18 U.S.C., § 3771. See also United States v. Stamper, 766 F. Supp. 1396
(D.N.C. 1991).

In conclusion, the Commission should take reasonable steps to incorporate Congressional
enacted victims’ rights within the federal sentencing guidelines. Such action by the Commission will
provide victims with appropriate fairness to obtain justice and improve public confidence in the -

Judiciary.
Thank you for the opportunity to address these concerns. MCVRC offers to work with the

Commission and the Commission’s staff to implement the CVRA so that justice for all includes
justice for victims of crime.
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