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December 22, 2006

VIA U.S. MAIL
Mr. Peter G. McCabe Professor Daniel J. Capra
Secretary, Committee on Rules of Practice Reporter, Judicial Conference Advisory

& Procedure of the Judicial Conference Committee on the Federal Rules of
of the United States Evidence

Washington, D.C. 20544 Fordham University School of Law
140 West 62nd Street
New York, New York 10023

Re: Proposed Federal Rule of Evidence 502

Dear Mr. McCabe and Professor Capra:

I am writing to comment on proposed Federal Rule of Evidence 502, which was
offered for public comment in August 2006. I recently learned of the detailed provisions of
Rule 502 while preparing to lecture on waiver of the attorney-client privilege and the work-
product doctrine.

My specific comments are on proposed Rule 502(c), which addresses the aptly-titled
"selective waiver" of the privilege or the work-product doctrine. After reviewing the text of
the proposed Rule, as well as the Committee note, I am at a loss to understand why this
Rule has been proposed, and respectfully request that the Committee consider whether
any such provision is necessary or appropriate. In particular, I can address the
Committee's request for "any statistical or anecdotal evidence" on the likely effect of the
proposed rule.1

Under present law, with the possible exception of the Eighth Circuit, disclosure of an
internal investigation would generally result in waiver of the privilege or the work-product
protection for the materials actually disclosed; whether a broader waiver results would
depend on a case.-by-case analysis of the facts.

Having represented targets, subjects, and witnesses in federal white-collar
investigations, I can tell you that the risk of broader subsequent waiver for non-government
parties has never been a factor in the ultimate decision whether or not to disclose

See Committee footnote to proposed Rule 502(c).
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information to a prosecutor or regulator. At most, the fact of waiver has caused the

disclosing party - - typically a corporation or other business entity - - to request (but not to

demand) assurances by the government thatthe information will not be subsequently

disclosed.

The reason is simple: the threat of prosecution or adverse regulatory action

(including debarment proceedings and similar actions) to a public company or a company

in a regulated industry, or indeed most business entities, is so great that the business' first

priority is always to attempt resolution of the criminal investigation or regulatory proceeding.

No further incentive is necessary to "promote cooperation with government regulators"2; the

business is already fully incentivized to cooperate.

Nor would such a limitation on waiver "decrease the cost of government

investigations and prosecutions."- Because businesses are already willing to make

disclosures about their own internal investigations, in my experience the government is

already the recipient of a "free" look at what the company has uncovered.

This cost-benefit calculus routinely employed by businesses is evident in a pending

case in the District of Columbia. In that case, a qui tam plaintiff previously employed by

M&T Mortgage Corporation filed suit alleging that M&T's residential mortgage unit had

forged the signatures of both sellers and buyers on loan documents for federally-insured

mortgage loans. (When certain loans went into default, HUD paid on the mortgage

insurance, even though the insurance had been procured by the submission of false

signatures - - hence the qui tam claim.) Immediately after the lawsuit was unsealed in the

spring of 2004, M&T launched an internal investigation for the express purpose of

mollifying its regulator (HUD) to insure that HUD would not suspend M&T from the

residential mortgage underwriting process.

As part of its investigation, M&T's counsel took most of the steps usually associated

with an internal investigation, including employee interviews, document review, and the

like. M&T then submitted a comprehensive disclosure of its "investigation methodology,
findings and conclusions to date." See M&T Mortgage Corporation Meeting With HUD,

2 See id.

_3 See id.
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June 10, 2004, attached hereto.4

The incentive for M&T's disclosure was obvious: under HUD's mortgage insurance
program, M&T had the right to act as a "direct endorser" of a residential mortgage loan.

That meant that M&T could guaranteefe4deralý.insuran e of a loan without a time-
consuming underwriting review by HUD. Revelation of the fraud threatened that privilege.

In discovery proceedings before the District Court (Kessler, J.), M&T disclosed the
fact of its meeting with HUD, but contended that the report of its investigation was subject
to the attorney-client privilege or the work-product protection. The trial judge found that
there was a waiver at least as to this item, but left open whether M&T had committed a

subject-matter waiver as to all of the underlying investigative materials. In subsequent
proceedings before the magistrate judge (Facciola, J.), the court ruled that there had been
no subject-matter waiver as to the underlying investigative materials.

The result in this case was that the disclosing party was able to avoid adverse
regulatory action (at least in the short run) while making a partial disclosure to the plaintiff
in the qui tam proceeding. M&T required no further incentive, such as proposed Rule 502's
selective waiver provision, in order to make this disclosure to its regulator, HUD. Changing
the Rule to eliminate any follow-on waiver for private parties such as civil plaintiffs is
therefore unnecessary to "promote cooperation with government regulators." On the other
hand, limiting the waiver in the way proposed would provide a windfall to companies who
are under investigation or are the targets of regulatory proceedings. Such businesses
would be permitted to resolve their regulatory or criminal matters while fending off claims
and subsequent civil proceedings - - including claims such as those advanced by qui tam
plaintiffs, who provide direct benefit to the government.

I have also been involved in cases on the other side of the table, for the defense, -in
which the target of a regulatory or criminal matter has been required to make decisions
about disclosing information to investigators or prosecutors. Although it would certainly be
a benefit in such cases to know that there will be no subsequent waiver of the attorney-
client privilege or the work-product protection, the risk of waiver has not been a factor in my
experience in the decision to make disclosures to government bodies.

4_ Although the attachment summarizes a supposedly confidential internal investigation, it is not
under seal or subject to a protective order. Indeed, the report of the investigation is presently available on
PACER from the D.C. federal court.
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I hope that this information is helpful to you in evaluating proposed Rule 502, which

otherwise performs several valuable functions in dealing with truly inadvertent disclosures

of privilege or protected material, and brings the Federal Rules of Evidence into conformity

with modern electronic discovery and the like. Please note that this letter expresses my

individual views only, and not the views of Zuckerman Spaeder LLP or any of its clients.

Please do not hesitate to give me a call if I can provide any further information.

Sicerely,

Cyril .Smith

CVS/js

Enclosure
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