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First, the obligation should be placed on “the government,” not on any particular 
“prosecutor.”  Second, the obligation should not depend on any subjective state of 
mind (what the prosecutor “intends” to do at trial).  Rather, the Rule as amended 
should be framed objectively: that is, in terms such as these:  “and (B) provided, 
that in a criminal case, a certification does not satisfy this paragraph unless the 
government has provided written notice that it will rely on such a certification ....”   
 
As to the timing aspect, the government’s ability to rely on a certification to prove 
an essential fact (or to rebut a likely affirmative defense, such as the defendant’s 
claimed possession of a pertinent license) should depend primarily on its compli-
ance with Fed.R.Crim.P. 16(a)(1)(E), since the certification will qualify as a 
“document[] ... within the government’s possession, custody, or control” that “the 
government intends to use ... in its case-in-chief at trial ....”  (Indeed, as written, 
this amendment could easily be misinterpreted to create an exception to Criminal 
Rule 16(a)(1)(E) for such certifications.)  The typical case is one where the 
defendant is charged with failure to file an income tax return, to make some 
required payment, or to register with some agency, or the like.  To establish 
probable cause before the grand jury as to this element, the government will have 
to have conducted the records search before indictment, not shortly before trial.  
Thus, 14 days before trial is the very latest such notice should be tolerated, and 
there should not be any hint of a suggestion that 14 days’ notice is ordinarily 
considered sufficient.   
 
The authority of the trial court to set “a different time for the notice” should be 
revised to provide that no lesser time before trial for disclosure is permissible, 
only an earlier deadline.  Otherwise, the defense will not have a reasonable 
opportunity to investigate or evaluate the credibility of the critical claim that “a 
diligent search failed to disclose a public record ....”  For the same reason, even 
seven days will often be too little time (Melendez-Diaz requires sufficient time to 
object, after all, as a constitutional matter), and the language establishing the 
trial court’s authority to set “a different time for ... the objection” must be revised 
to ensure that under no circumstances may the objection period be less than ten 
days. Moreover, the Advisory Committee Note should make clear that where the 
notice is given early (such as in the Rule 16(a) discovery), the court’s authority to 
allow “a later objection” includes both the power to set a later deadline and the 
power to permit – and should ordinarily permit, on request – an objection to be 
lodged after the time has otherwise expired, thus allowing the defense to rescind 
its consent or waiver closer to the time of trial, so long as the government is not 
unfairly prejudiced.  For all these reasons, NACDL suggests that the amendment 
be revised to read: 

... and  

(B) provided, that in a criminal case, a certification does not satisfy 
this paragraph unless the government has provided written 
notice that it will rely on such a certification in connection with 
its disclosure under Fed.R.Crim.P. 16(a)(1)(E), and in any event 
at least 14 days before trial, and the defendant does not object in 
writing within ten days of receiving the notice – unless the court 
sets an earlier time for the notice or allows a later objection.  

 



 
 
The National Association of Criminal Defense Lawyers is grateful for the opportu-
nity to submit its views on this proposal. We look forward to continuing to work 
with the Committee in the years to come. 
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