OFFICERS
Char

DONALD S BERNSTFIN

Vice Chair
RICHARE | EVIN

Secretary
K JOHN SHAFEFR

Treasurer
R PALKICK VAMCL

CONFEREES

HON TUOMAS L AMBRO
PROF DOUGEAS G BAIRD
R NFEAI BADSON
MICHAF ST PATRK K BAXHR
H BRUCE BERNSTIIN
RiCHARD F BROUDE

BON L1 M CLARK
MICHALL § CrAMES
PR} DAVIDG EPSIEIN
CHAIM [ FORTUANG
PROI S EI LZABETH GIBSON
DANIET M GLOSBAND
MARC 1A £ GOLDSILIN
ROKLRT A GRLLNIIELD
HON ALLAN L GROPPER
NLLL HLNNESSY

HON BARBARA ) HOUSLR
MARSUALL S HULBNER
PRI M1 ssa B JaC0BY
CARI M JENKS

*IOUN T JEROMI
RI¢CIARDO [ KILPATRICK
PrOI KINNFHIN KI11
DAVID A LANDER
JONATHANM LANDERS
*HON JOt T11

E BRUCI LHONARD
MARC A LI VINSON

HON KFITH LUNDIN

HON RAl PILR MARBEY
*MORRIS W MACLY

Pri RONALD J MANN
HUN BRUCL A MARKEIL
HON ROBIRI D MARIIN
THOMAS MOERS MAYFR
*HARVIY R MITLFR

Hi RBFRI P MINKET JR
PROF JIEFRFY W MORR[S
PROEF EDWARD R MORRINGN
*GIRALD F MunNm/
SALLY SUHUITZ NFFLY
HAROLD S NOVIKOFF
[SAAC M PACHUINKE
FROF RANDAL O PICKIR
PROI ALANN RESNK K
Hon MARY DAVIES SCOTT
Ra¥yMONDL SHAPRO
*TMYRONM SHIINHHID
HON A THOMAS SMALL
EuwIN E SMITH
GIRALD K SMITH

Hi NRY J SUMMI R
RICHARD S TODIR

*J RONALD TROSNT
JANLL VRIS

PrROE ELZAB! 112 WARRIN
HON EUGENE R WEDDFF
PROE FAY L WENTBROOK
ROBERT | WHITE
BrRADY C WIL LIAMSON
*Semor Conferee

EMERITUS
HIRBEREEHL ANEERSON
PAUL H ASDRSKY
JOIN A BARRI i1
SIEPHINH Casl

HON DAVID COAR
RONALLY DI KOVIN
MURRAY DIABEIN
DiaNM GaNDY

HoN ROBIRI E GINSBERG
GIORGE A HANIN

HON HirsiRI Kars
PAIRIK A MURPHY
LIONARD M ROMIN
BERNARD SIAPIRO
TAWRENCE K SR
GLORGE M TRIIER
Jor B LW IH

ADMINISTRAFIVE OFFIC L
SHARTA THDKIR
ARMY TRONG & ANSOCTATES

NATIONAL BANKRUPTCY CONFERENCE

A Voluntary Organzation Composed of Persons Interested in the
Improvement of the Bankruptcy Code and Its Adpunistration

December 10, 2008 08-BK-O

Advisory Commuttee on Bankruptcy Rules

c/o Peter G. McCabe, Secretary

Commuttee on Rules of Practice and Procedure
Admunstratrve Office of the United States Courts
Washington, DC 20544

To the Members of the Advisory Commuttee.

I wnite on behalf of the National Bankruptcy Conference (the
"Conference") 1n order to provide you with an update of our letter to you of September
22,2008 (copy attached), regarding the request of the Loan Syndications and Trading
Association ("LSTA™) and the Securities Industry and Financial Markets Association
("SIFMA™) that Bankruptcy Rule 2019 be repealed. As explamed in our earlier letter,
during the past year (actually, for more than one year), the Conference has been
considering recommendations to modify Rule 2019 to require adequate disclosure,
possibly broadening it in certain respects, while limiting or ehmunating some disclosure.
Our earlier letter noted that we antlc1£)ated discussing these tssues at our annual meeting
in Washmgton, D.C., on October 23 and 24", and mtended to update the Advisory
Committee with our conclusions shortly thereafter. The purpose of this letter 1s to
provide you with that update,

At our Annual Meeting, the Conference voted to make the following
recommendations with respect to Bankruptcy Rule 2019:

| The Conference opposes the repeal of Rule 2019 and recommends
that Rule 2019 be retained. The Conference further recommends that the Rule be
amended as described below to address the fact that the Rule (1) 1s underninclusive and
(11} does not address the economuic reality of dentvative investments, options and
participations which allow stakeholders to have an economme nterest in (or economic
exposure to) claims and equity securities without directly owning or acquiring them.
Additionally, the Rule should be amended to limit the circumstances under which
purchase price and time of acquisition must be disclosed

2 The disclosure requirements of Rule 2019 should be expanded to
require that any party m interest that files any pleading in a case, including a motion
seeking any relief or an objection to any relief, be required to disclose all claims or
interests held by that party but, except as described below, the disclosure need not
include the time of acquisition or the amount paid for the claim or interest.
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3. Rule 2019 should be amended to require that each member of an official
comnuttee established under section 1102 or 1114 of the Code be required to disclose, 1n a
publicly-filed pleading (and not just confidentially to the United States Trustee) (1) all holdings
of claims or interests 1n any class, excluding any holdings on the other side of an "ethical wall"l
(2) any subsequent changes 1n holdings; and (3) a description of ethical wall procedures.
Further, each member of an official committee should be required to disclose, not only claims or
interests that it "owns," but also all denvative, option and participation interests held in or in
relation to the debtor.

4 Each member of an ad hoc or unofficial commuttee of creditors or equity
holders (however named) that purports to be representative of a larger group (and not just of the
mterests of 1ts members), excluding any indenture trustee or any agent for a bank group, and
each indivtdual stakeholder who purports to speak for a class or group, should be required to
make the same disclosure as required of official commuttees, as described in paragraph 3, supra,
and, 1n addition, to disclose the time of acquisition and price paid for all holdings. This
additional disclosure requirement of time of acquisition and price paid would not apply to an ad
hoc or unofficial committee or "group” (however named) that does not purport to be
representative of any interests beyond those of 1ts own members.

The following table summanzes the fevel of disclosure which the Conference
recommends be required of various parties n interest under an amended Rule 2019, with an "X"
in the box indicating that disclosure should be required

Party Nature of | Amount of When Amount Derivatives/
Claim Claim Acquired Paid Participations
Single Party 1n Interest Appearing in
X X
Case
Nonrepresentative Ad Hoc or X %
Unofficral Commuttee or Group
Representative Ad Hoc or Unofticial X X X X X
Commuttee or Group
Official Commuttee X X X

These recommendations, and their underlying rationale, are described 1 more
detail in the attached memorandum,
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The Conference appreciates your consideration of our views
Very truly yours,
/s/ Isaae M. Pachulsk
Isaac M. Pachulski
Vice Chair
Chapter 11 Commuttee

{310) 228-5655
tpachulski@stutman com

Enclosures
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NATIONAL BANKRUPTCY CONFERENCE

A non-profil, non-partisan, self-supporiing organization of
approximately sixty lawyers, law professors and bankruptcy
Jjudges who are leading scholars and practitioners in the
field of bankruptcy law Its primary purpose is to advise
Congress on the operation of bankruptcy and related
laws and any proposed changes to those laws

History. The National Bankruptcy Conference (NBC) was formed from a nucleus of the nation’s leading
bankruptcy scholars and practitioners, who gathered informally in the 1930’s at the request of Congress
to assist in the drafting of major Depression-era bankruptcy law amendments, ultimately resulting in the
Chandler Act of 1938. The NBC was formalized in the 1940’s and has been a resource to Congress on
every significant piece of bankruptcy legislation since that time Members of the NBC formed the core of
the Commission on the Bankruptcy Laws of the United States, which in 1973 proposed the overhaul of our
bankruptcy laws that led to enactment of the Bankruptcy Code mn 1978, and were heavily invoived in the
work of the National Bankruptcy Review Commission (NBRC), whose 1997 report initiated the process that
led to significant amendments to the Bankruptcy Code 1n 2005

Current Members. Membership in the NBC is by invitation only. Among the NBC’s 60 active members are
leading bankruptcy scholars at major law schools, as well as current and former judges from eleven different
judicial districts and practitioners from leading law firms throughout the country who have been involved
in most of the major corporate reorganization cases of the last three decades. The NBC includes leading
consumer bankruptcy experts and experts on commercial, employment, pension, mass tort and tax related
bankrupicy issues. It also includes tormer members of the congressional staft who participated in drafting
the Bankruptcy Code as originally passed in 1978 and former members and staff of the NBRC. The current
members of the NBC and their affillations are set forth on the second page of this fact sheet.

Policy Positions. The Conference regularly takes substantive positions on issues impticating bankruptcy law
and policy. It does not, however, take posttions on behalf of any organization or interest group. Instead, the
NBC seeks to reach a consensus of its members - who represent a broad spectrum of political and economic
perspectives - based on their knowledge and experience as practitioners, judges and scholars. The Confer-
ence’s posttions are considered in light of the stated goals of our bankruptcy system: debtor rehabilitation,
equal treatment of similarly situated creditors, preservation of jobs, prevention of fraud and abuse, and
economical insolvency administration. Conferees are always mindful of their mutual pledge to “leave their
clhients at the door” when they participate in the deliberations of the Conference.

Technical and Advisory Services to Congress. To facilitate the work ot Congress, the NBC offers members
of Congress, Congressional Committees and their stafls the services of its Conferees as non-partisan techni-
cal advisors. These services are offered without regard to any substantive positions the NBC may take on
matters of bankruptcy law and policy.

National Bankruptcy Conference
PMB 124, 10332 Main Street « Fairfax, VA 22030-2410
703-273-4918 Fax. 703-802-0207 « Email: info@nbconf org « Web: www.nationalbankrupicyconference org
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NATIONAL BANKRUPTCY CONFERENCE
A Voluntary Organization Composed af Persons Interested in the
Improvement of the Bankruptey Code and Its Administration

September 22, 2008

Advisory Committee on Bankruptcy Rules

c/o Peter G McCabe, Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, DC 20544

Re Comments on Federal Rule of Bankruptcy Procedure 2019
To the Members of the Advisory Commuttee

I write on behalf of the National Bankruptcy Conference (the "Conference™). We
understand that the Loan Syndications and Trading Association (LSTA) and the Securities
Industry and Financial Markets Association (SIFMA) have requested that Bankruptcy Rule
2019 be repealed The Conference opposes repeal and urges the Commttee to carefully
consider the ramifications of repealing the Rule before acting on the LSTA/SIFMA's request

During the past year, the NBC has been reviewing the overall plan negotiation and
approval process in light of today's hughly complex capital structures One of the 1ssues we
have 1dentified as potentially affecting plan outcomes 1s cross-voting Cross-voting occurs
when one holder (or a related party) holds debt or securities 1n different parts of the capital
structure and votes against the remaining holders' interests in one class to further 1ts interest in
another class The Conference has been considering recommendations to modify section
1126(e) of the Bankruptcy Code to deal with this and other potential conflicts of interest. It 1s
also considering recommendations to modify Rule 2019 to requre adequate disclosure,
possibly broadening it in certain respects, while limiting or eluninating some disclosures. For
example, the Conference is currently considering whether the Rule should be amended to
require members of official commuittees apponted under sections 1102 and 1114 of the Code to
disclose their holdings or whether all creditors should be required to disclose their holdings
when they file pleadings or vote on a plan The Conference 15 also considenng what
disclosures should be made under the Rule, including whether 1t might make sense to abridge or
eliminate certain disclosures requuired under the current Rule  We will be discussing all of these
1ssues at our meeting in Washmgton, DC on October 23rd and 24th and mtend to update the
Advisory Commuttee with our conclusions shortly thereafier

We strongly urge the Commuttee to allow for further study of Rule 2019 Its substance
has been part of the bankruptcy law since 1938 and should not be repealed without considerable
thought given to the reasons and consequences

The Conference appreciates your consideration of our views

Very truly yours,
/s/ Richard Levin

Richard Levin
Vice-Charr

PMB 124, 10332 MAIN SIREET * FAIRFAX, VA 22030-2410 « TEL, 703-273-4918 « FAX: 703-802-0207
E-mail: info@nbconf.org «+ Website: www.nationalbankruptcyconference.org
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REPORT OF THE NATIONAL BANKRUPTCY CONFERENCE
ON FEDERAL RULE OF BANKRUPTCY PROCEDURE 2019
December 10, 2008

1. Rule 2019 Should Not Be Repealed.

Bankruptcy Rule 2019 1s a disclosure rule that 1s designed to increase
transparency n the chapter 11 process, reveal potential conflicts of mterest on the part of
those acting mn a representative capacity or purporting to act for the benefit of others; and
advise the court and parties 1n interest of the actual economic interest of those
participating 1n a reorganization case—which is all about economics and economic
interests. The Rule requires that "in a chapter 9 municipahity or chapter 11 recrganization
case, except with respect to a committee appointed pursuant to § 1102 or 1114 of the
Code [an official commttee], every entity or commuttee representing more than one
creditor or equuty secunty holder . . . shall file a verified statement setting forth” the
followmng mformation:

(1) the name and address of the creditor or equity secunty holder,

(2) the nature and amount of the claim or mnterest and the time of
acquisition thereof unless it 15 alleged to have been acquired more than
one year prior to the filing of the petition,

(3} a recital of the pertinent facts and circumstances 1n connection with the
employment of the entity or indenture trustee and 1n the case of a
committee, the name or names of the entity or entities at whose nstance,
directly or indirectly, the employment was arranged or the commuttee was
organized or agreed to act; and

(4) with reference to the ime of the employment of the entity, the
organization or formation of the commuttee or the appearance 1n the case
of any indenture trustee, the amounts of claims or interests owned by the
entity, the members of the commuttee or the indenture trustee, the tumes
when acquired, the amounts paid therefor, and any sales or other
disposition thereof



The substance of the disclosure requirements now contained in
Bankruptcy Rule 2019 has been part of bankruptcy law for seventy years. The progenitor
of Rule 2019 was enacted as part of Chapter X of the former Bankruptcy Act in the
1930's (Bankruptcy Act §§ 210-12, former 11 U S.C. §§ 610-12), in the aftermath of an
SEC study which "centered on perceived abuses by unofficial commuttees in equity
recewverships and other corporate reorganizations.” In re Northwest Airlines Corp , 363
B.R. 701, 704 (Bankr. S.D.N.Y. 2007).

Among other things, the SEC Report warned of possible
conflicts of interest by outside as well as inside financial
mterests, finding that "these conflicts permeate the entire
protective commuttee systemm  Therr elimination 1s as
essential toward making the outside groups effective and
responsible as it 1s towards eliminating the abuses of the
insiders " SEC Report, Part I at 880. As one step toward
this end the Commission recommended that persons who
represent more than 12 creditors or stockholders (including
committees) be required to file with the court a swomn
statement containing the mformation now requured by Rule
2019. The Report also recommended that "[a]ttorneys who
appear 1n the proceedings should be required to furnish
similar information respecting thewr clients " The SEC
specifically found that the foregoing mformation "will
provide a routine method of advising the court and all
parties in mterest of the gctual economic interest of all
persons participating in the proceedings.”

In re Novthwest Awrlines Corp , 363 B R 704, 707 (Bankr S.D.N.Y 2007) (first
emphasis n ongmal; second emphasis added).’

The function of Rule 2019 as a self-reporting device that discloses (and,
hopefully, helps prevent) potential conflicts of interest and advises the court and parties

in mterest of the "actual economic interest” of participants 1 a reorganization case is as

' Bankruptcy Judge Alan Gropper, who authored both of the reported Northwest Airfines decisions

dealing with Rule 2019, 1s a member of the Conference.



valid now as 1t was 70 years ago. To put 1t colloquially, sunlight is the best disinfectant.
Moreover, compliance with Rule 2019 1s not unduly burdensome — a Rule 2109
Statement is not a complex or difficult document to prepare The shortcoming 1n Rule
2019 is not that it exasts, but that it 1s undennclusive and has not kept pace with the
increasingly sophisticated financial devices whereby a stakeholder can have an economic
interest m a claim or mterest without "owning" the claim or interest

To begin with, although the Chapter X antecedents of Rule 2019 were
enacted 1n large measure to address perceived abuses and conflicts of interest on the part
of unofficial committees, that was not thewr only purpose: Another important purpose has
been to regulate the conduct of attorneys who purport to act on behalf of multiple parties
Thus, former Chapter X included not only a provision requiring disclosure by commttees
and representative groups (Bankr. Act §211, former 11 U.S.C. § 61 1)2 but also a separate
disclosure requirement applicable solcly to attorneys representing creditors or

stockholders.

2 Section 211 provided that

Every person or committee, representing more than twelve creditors or
stockholders, and every indenture trustee, who appears in the proceeding shall
file with the court a statement, under oath, which shall include —

(1) a copy of the instrument, 1f any, whereby such person, commuttee,
or indenture trustee 1s empowered to act on behalf of creditors or stockholders,

(2) a recital of the pertinent facts and circumstances 1n connection with
the employment of such person or indenture trustee, and, in the case of a
commuttee, the name or names of the person or persons at whose mstance,
directly or mdrrectly, such employment was arranged or the committee was
orgamzed or formed or agreed to act,

(3) with reference to the tume of the employment of such person, or the
organization or formation of such commuttee, or the appearance in the
proceeding of any indenture trustee, a showing of the amounts of claims or
stock owned by such person, the members of such commutttee or such indenture
trustee, the times when acquired, the amounts paid therefore, and any sales or
other disposttion thereof, and

(4) a showing of the claims or stock represented by such person or
commuttee and the respective amounts thereof, with an averment that each



An attorney for creditors or stockholders shall not be heard
unless he has first filed with the court a statement setting
forth the names and addresses of such creditors or
stockholders, the nature and amounts of their ¢claims or
stock, and the time of acquisition thereof, except as to
claims or stock alleged to have been acquired more than
one year prior to the filing of the petition.

Bankruptcy Act § 210, former 11 U.S.C § 610. Rule 2019 imposes similar requirements
on attorneys under the rubric of "any entity . . . representing more than one creditor or
equity secunty holder . . ."

Those advocating the repeal of Rule 2019 with respect to holders of
financial nterests have overlooked 1ts equally important role in momttortng and
regulating the conduct of attorneys. For example, the disclosure required by Rule 2019
may assist the court 1n addressing (and enforcing) the ethical obligations of counsel who
represents multiple stakeholders with potentially conflicting interests in a bankruptcy
case. See In re Oklahoma P.A.C. First Ltd. Partnershup, 122 B.R. 387, 393 (Bankr.
D.Arniz. 1990) ("Moreover, the court should also play a role 1n ensuring that lawyers
adhere to certain ethical standards. Bankruptcy Rule 2019 was designed for such a
purpose.”}.

Similarly, Rule 2019 may assist the court 1n regulating the conduct of
counsel who purport to have the right to vote hundreds (or even thousands) of claims.
For example, in Barron & Budd P C. v. Unsecured Asbestos Claimants Comm , 321 B.R.
147 (D.N J 2005), the Dustrict Court affirmed an order of the Bankruptcy Court directing
various asbestos law firms that represented multiple claimants and asserted the night to

vote their claims to nclude in their Rule 2019 Statements:

holder of such claims or stock acquired them at least one year before the filing
of the petition or with a showing of the times of acquisition thereof

4



Id. at 154.

a list and detailed explanation of any type of co-counsel,
consultant or fee-sharing relationships and arrangements
whatsoever, 1n connection with this bankruptey case or
claims against any of the Debtors, and attachment of copies
of any documents that were signed in conjunction with
creating that relationship or arrangement . . .

In affirming the Bankruptcy Court, the Dastrict Court charactenized Rule

2019 as a disclosure provision:

designed to ensure that lawyers involved n the Chapter 11 reorganmzation
process adhere to certamn ethical standards and approach all reorganization
related matters openly and subject to the scrutiny of the court. See, ¢ g., In
re the Muralo Co Inc, 295 B.R. 512, 524 (Bankr. D N.J 2003) (Rule
2019 "s designed to foster the goal of reorgamzation plans which deal
fairly with creditors and which are arrived at openly.™); In re Okichoma
P.A.C,122 B.R. 387, 392-393 (Bankr. D. Ariz. 1990) (same), CF
Holding, 145 B R at 126 (The "purpose of Rule 2019 is to further the
Bankruptcy Code's goal of compilete disclosure during the business
reorgamzation process "); In re F&C Int'l, Inc , 1994 Bankr. LEXIS 274,
{Bankr. S.D Ohio 1994) (Absent comphance with Rule 2019, there 1s a
danger that "parties purporting to act on another's behalf may not be
authonzed to do so and may receive distributions to which they are not
entitled.™).

Id at 166 (emphasis added)

In the District Court's view, the required Rule 2019 disclosures bore on the

overall fairness of a plan Among other things, the District Court noted (1) evidence that

two law firms which, together, purported to "speak for" over 75% of all asbestos

claimants might not 1n fact "represent” those claimants in the traditional sense of an

attorney-client relationship but, rather, may have represented other attorneys who, in turn,

represented the individual claimants (zd at 160), (1) the Bankruptcy Court's concern that

many of the creditors purportediy represented by counsel who claimed the nght to vote

their claims had never seen a copy of the chapter 11 disclosure statement and, for all the



Court knew, had absolutely no idea how their claims would be treated under the plan (1d
at 166); (11) the appropnateness of applying Rule 2019 "to prevent conflicts of interest
among creditors’ counsel from undermining the fairness of the Plan" (i at 167); and
(1v) disclosures by some non-Appellant law firms revealing that "some attorneys with an
mventory of claims m this bankruptcy share as much as one-third of their fees with
members of the prepetition commuttee, who are also Appellants in this case." Id at 167,
169.

In sum, as illustrated by Baron & Budd, Rule 2019 1s a disclosure rule that
serves to assist the Bankruptcy Court in monitoring and regulating the conduct of counsel
who purports to speak and act for multiple parties. There 1s no reason to deprive the
Court of this tool.

Of course, the other major purpose of Rule 2019 (and its predecessors}) is
to require transparency on the part of commuttees and sumuilar creditor and equity holder
groups that purport to represent the interests of a class, and not just to speak for the
mnterests of individual stakeholders who jomtly retain counsel That purpose 1s as vahd
now as 1t was 70 years ago. Once a group of creditors or equuty holders elects to seek
greater credibility by portraying themselves as an "ad hoc commuttee" that 1s looking out
for the economic mterests of a class of claims or interests, rather than merely the
parochial interests of individual members, greater transparency on theur part 1s
appropnate because of the greater credibihity and influence they seek by acting as a
"commuttee." Cf In re Northwest Awrlines, 363 B.R at 704 (noting that Rule 2019

"requires” unofficial commuttees that play a significant public role in reorgamzation



proceedings and enjoy a level of credibility and mfluence consonant with group status to
file a statement containing certain information™} (emphasis added).
As explained by the Bankruptcy Court in Northwest Awrlines

Ad hoc or official committees play an mmportant role in
reorgamzation cases By appearing as a "commuittee" of
shareholders, the members purport to speak for a group and
unplecitly ask the court and other parties to give their
positions a degree of credibility appropnate to a unified
group with large holdings. Moreover, the Bankruptcy Code
specifically provides for the possibility of the grant of
compensation to "a committee representing creditors or
equity security holders other than a commuttee appointed
under section 1102 of this title [an official commuttee], in
making a substantial contribution 1n a case under chapter 9
or 11 ofthis title.” 11 USC § 503(b)(3XD) A committee
purporting to speak for a group obviously has a better
chance of meeting the "substantial contribution" test than
an individual, as a single creditor or shareholder 1s often
met with the argument that 1t was merely acting 1n its own
self-interest and was not making a "substantial
contribution” for purposes of § 503(b)(3) .

In re Northwest Airfines, 363 B.R 701, 703 (Bankr S.D N.Y 2007) (citations omttted).

When "ad hoc" and "unofficial” commuttees seek greater credibility and
influence by stylhing themselves as such and claiming to act for the benefit of a larger
group, it is appropriate to require greater disclosure of the actual economic interests of
therr members in and relating to the debtor, so that the Court and parties in interest can
understand thewr motives and verify whether their economic nterests are aligned with
those of the larger group for whom they purport to speak:

[T]he other [stakeholders] have a nght to information as to
Committee member purchases and sales so that they can
make an mnformed decision whether this Committee will
represent their mterests or whether they should consider
formung a more broadly-based committee of their own It
also gives all parties a better ability to guage the credibility
of an important group that has chosen to appear in a
bankruptcy case and play a major role

7



Id. at 709.

In sum, the self-reporting function of Rule 2019 continues to provide a
useful mechanism to assist the court and parties 1 mterest in dealing with "unofficial”
creditor groups who seck enhanced credibility by styling themselves as such.

2 Recommended Amendments To Rule 2019.

a, Rule 2019 Should Be Amended to Require the Disclosure of the
Holdings of Individual Creditors and Equity Holders Who Appear
In a Case.

In their memorandum dated November 20, 2007, the LSTA and SIFMA
note that.

[f the information required by Rule 2019 were truly
important to bankruptcy reorganizations, it would be
required of all active participants and not merely those who
form ad hoc commuttees. Rule 2019 1 its current form 1s
therefore irrational because it only requires such
purportedly important information from ad Aoc commattee
members. The pnimary explanation for this lies in
bankruptcy history which varies dramatically from present
bankruptcy practices. In hght of that disparity, the Rule 1s
urational, because it 1s under-mnclusive and does not apply
to mvestors who are not members of ad hoc committees but
who may nonetheless pursue the same strategies the Rule
ostensibly deters

LSTA/SIFMA Memorandum at t5
They further argue that.

To the extent that Rule 2019 provides the court and the
debtor with an understanding of the motives of participants
in the process, 1t is under-inclusive, because 1t does not
require disclosure from all participants, just from ad hoc
commuttees Therefore, 1f transparency truly allows the
court and the debtor to "root out” investors who act 1n bad
faith or to uncover conflicts of interest between committee
members and thewr representatives, then the Rule should
apply equally 1o all participants n a bankruptcy case and
not just to members of ad hoc commuttees.



LSTA/SIFMA Memorandum, at 17. To support their point, the LSTA/SIFMA cite some
examples of situations where the "wrongdoers" were individual creditors.

The Conference has considered this 1ssue and agrees that Rule 2019 1s
undennclusive. The solution to this shortcoming 1s not, however, to abolish a Rule that
has important disclosure and prophylactic purposes, but to broaden 1t to require the
disclosure of holdings by individual creditors and equity holders who participate 1 a
reorganization case (regardless of whether they are part of a "group”, "consortium” or
"commuttee" or have jomtly retamned counsel), without requiring the disclosure of the
purchase price paid for claims or interests or the time of their acquisition (from which
their purchase price may often be derived). Where an mdividual creditor or equity holder
appears in a case to seek relief from the Court or oppose relief sought by others, the Court
1s entitled to know the nature of the creditor’s (or equaty holder’s) actual economic interest
that motivates the credutor's (or equity holder's) position, particularly since much of what
comes before the Court involves the exercise of discretion. Such disclosure will reduce
the likelihood that a "hidden agenda” stays mdden, and would not be unduly burdensome
(about one paragraph of a pleading).

b. Rule 2019 Should Be Amended to Require Public Disclosure By
Members of Official Commuttees as Well as Ad Hoc Committees.

Rule 2019 specifically excludes from 1ts disclosure requirements "a
commiitee appointed pursuant to § 1102 or 1114 of the Code," i.¢., official creditors and
equity holders committees. Although members of official commuittees appointed by the
United States Trustee are required to make vartous private disclosures to the U.S.
Trustee, that information 1s not made public; there 1s no required public disclosure of

official commuttee members' holdings or actual economic interests 1n the case



It 18 quite anomalous, however, to require no pubhe disclosure of holdings
or changes 1n holdings from members of official commnuttees when such disclosure 1s
required from members of unofficial committees. The same considerations that warrant
the public disclosure of the actual economic interests of the members of an unofficial
committee to the Court and to the creditors or equity holders that the unofficial
committee purports to represent apply with equal force to members of official
committees. These considerations are reinforced by the fiduciary duties of members of
official committees to their constituents, the fact that the views of official commttees
generally carry greater weight and have more credibility with the Court and others than
those of individual stakeholders or unofficial commuttees, and the fact that professionals
employed by official committees are compensated by the estate without any showing of
"substantial contribution * Compare 11 U S.C §§ 503(b)(3)(D), (8), with 1d. §§ 330(a),
503(b)(2). These considerations support disclosure and transparency with respect to the
economic nterests of members of official committees Accordingly, the Conference
recommends that Rule 2019 be amended to require members of an official committee to
file with the court a statement disclosing' (1) all holdings of claims and nterests of each
member of the commuttee, in all classes of claims or interests, but not including any
holdings on the other side of an ethical wall that has been established with court approval
to permut the entity represented on the commuttee to continue to engage in trading,

(2) any changes in thewr holdings; and (3) a description of the "ethical wall” procedures.

In contrast to its recommendation with respect to ad hoc or unofficial
committees (or even mdividual creditors) that purport to speak for a larger group,

however, the Conference recommends against requiring the public disclosure by
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members of official commuttees of the price paid for their holdings or the time of
acquisition (from which the price paid mught often be determined) This recommendation
results from a concern that requiring the disclosure of purchase prnice information would
unduly discourage parties from being willing to serve on official committees, an input
recerved from the U S. Trustee's Office on this pomt. This approach to not requiring
public disclosure would not affect the ability of the U.S Trustee to require the private
disclosure of such information to the U S. Trustee as part of its appointment and
maintenance in office of official committee members.

This distinction between official commuttees and unofficial committees
with respect to the public disclosure of purchase price and time of acquisition information
1s warranted by the very different nature of the "appointment” process for such
committees. Members of official committees are screened and appointed by the U S.
Trustee's Office (which can require the provision of information on a private basis as a
condition of such service). In contrast, there 1s no judicial or administrative body that
performs an analogous screening function for ad hoc committees” Members of unofficial
committees are sell-selected and need not make any disclosure on a private basis to any
judicial or admimstrative body in order to serve on an unofficial commuttee

C Rule 2019 Should Be Amended to Require Disclosure Not Only

Regarding "Claims” or "Interests” "Owned"” By Committee

Members But Also of Denivatives, Option and Participations
Giving Rise To Economic Interests In or Against the Debtor.

Rule 2019 requires disclosure only with respect to "claims or interests
owned"” by the members of a commuttee. However, tn light of the prohferation and use of
sophisticated, sometimes complex financral instruments that allow stakeholders to

acquire economic nterests and exposures without directly purchasing the underlying
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claim or equity security, the limited reference to "owned" "claims” and "interests” in Rule
2019 does not comport with current economic reality, and needs to be broadened.
Otherwise, the limited disclosure required by Rule 2019 may provide an incompiete or
distorted picture of where a committee member's economic interests truly he Cf
Stephen Lubben, Credit Derivatives and the Future of Chapter 11, 81 Am Bankr LJ
405, 427 ("Petitioning creditors should be required to disclose their swap positions as part
of the mvoluntary petition . . . so that courts considerning petitions have some awareness 1f
the creditors had incentives to 'jump the gun' with the petition.™).

While not involving Rule 2019 (because members of official commuttees
are not required to comply with Rule 2019), the cease and desist order entered in In re
Van D Greenfield and Blue River Capital LLC, Admimstrative Proceeding 3-12098,
SEC Release No. 52744 (Nov. 7 2005) (copy attached as Appendix "C"} 1llustrates the
shortcomings of a disclosure scheme that 1s limuted to "claims” and "interests” that are
"owned." There, Blue Ruver, a broker-dealer owned by Mr Greenfield, owned less than
$7 mullion 1n WorldCom unsecured notes when WorldCom filed 1ts chapter 11 case on
July 21, 2002. Only July 26, 2002, Greenfield arranged to have a short sale of $400
mullion in face amount of WorldCom unsecured notes ("Notes™) executed in one Blue
River proprietary account "as of” July 19, 2002, and a purchase of $400 million 1n face
value of such Notes concurrently executed 1n another Blue River proprietary account
Then, Greenfield sent a letter to the U.S. Trustee applying for appointment to
WorldCom's Official Unsecured Creditors' Committee, representing that Blue River held

a $400 mullion unsecured claim against WorldCom based on the Notes.



The letter did not, however, disclose that Blue River also had a $400
million short position 1n the Notes in another proprietary account and, thus, no net
economic 1nterest in the Notes beyond the original position of less than $7 million.
Based on the $400 mtlhion "long" position 1n the Notes (and the failure to disclose the
offsetting short position), Blue River was appomted to the Official Commattee and
Greenfield became its co-chair. The next day, Greenfield directed the cancellation of the
short sale and the associated purchase of the Notes, leaving Blue River with 1ts original
less than $7 milhon position in WorldCom debt. Of course, had the "short" position been
disclosed, Greenfield would never have been appointed to the Official Commuttee.

In order to provide complete and meaningful disclosure of economic
wmterests 1n or relating to the debtor of members of official commuttees, members of ad
hoc commuttees that portray themselves as speaking for a larger group, and indrvidual
stakeholders who purport to speak for a class or group, such committee members and
mdividual stakeholders should be requured to disclose not only "claims” or "interests"
which they "own,” but also any pledge, lien, option, participation, derivative instrument
or other right or derivative right that grants the holder thereof an economic interest mn a
claim or interest that has the same or stmilar economic effect as 1f such holder held,

acquired, or sold a claim or interest.

d. Rule 2019 Should Be Amended To Limit the Requirement of
Disclosing the Time of Acquisition and the Purchase Price of
Claims and Interests to Members of Unofficial Commuttees and
Individual Creditors That Purport to be Acting for a Larger Group

The Conference recommends that Rule 2019 be amended so that any
general requirement of public disclosure of purchase price of a claim or interest or the

time of acquisition (from which the purchase price can often be denived} should apply
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only to (1) members of ad hoc or unofficial commuttees or groups (however denominated)
that claim to be representative of claims or mterests similar to those represented on the
commutttee or in the "group,” and (u) individual creditors who purport to represent or
speak for a class of claims or interests. The common element 1n all of these situations 1s
that the party before the Court 1s purporting to represent the nterests of others on a self-
selected basis, without having been screened or subject to appotntment by any judicial or
admimstrative body. In such a situation, those "others" should have sufficient
mformation to determine whether their interests are actually aligned with those of the
parties purporting to speak or act on their behalf

However, for reasons already summarnized in section 2(c}, supra, the
Conference recommends against extending the requirement of public disclosure of
purchase price and time of acquisition to members of official committees who are
appointed {and screened) by the U.S Trustee. In addition, there appears to be no reason
to requure stakeholders who do not purport to be acting for or representing the interests of
others to disclose what they paid for their claims or mterests. Accordingly, Rule 2019
should be amended to eliminate any requirement to disclose the acquisition price of a
claim or the time of acquisition for any ad hoc comnuttee or group that does not claim to
be representative of claims or interests sumlar to those represented on the commuttee or

withun the group, or to be acting for anyone beyond 1ts own members.
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LEXSEE 122 BR 387

In re OKLAHOMA P.A.C. FIRST LIMITED PARTNERSHIP, an Arizona limited

parinership, Debtor. CITY OF LAFAYETTE, COLORADO, and Crossland Mort-

gage Corporation, Movanits, v. OKLAHOMA P.A.C. FIRST LIMITED PARTNER-
SHIP, an Arizona limited partnership, Respondent

Case No. B-89-8110-PHX-SSC Chapter 11, Adversary No. E

UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF ARIZONA

122 B.R. 387; 1990 Bankr. LEXIS 2542; 24 Collier Bankr. Cas. 2d (MB) 1057

October 15, 1990, Decided
October 15, 199, Filed

SUBSEQUENT HISTORY:
Publication.

[**1] Corrected for

COUNSEL: Peter I Rathwell, Esq , Donzld L. Gaffoey,
Esq., Patrick E. Hoog, Esq., Eugene F. O’Connor, Esq.,
Jon 8. Musial, Esq, Snell & Wilmer, Phoenix, Atizona,
former Attorneys for City of Lafayette Crossland Mort-
gage Corp_; Attorneys of Record for Kansas City Life
Insurance Corp., Valley National Bank and Valley Na-
tional Mortgage Cormporation.

Carolyn J. Johnsen, Esq., Hebert, Schenk, Johnsen &
Dake, Phoenix, Atizona, Attorneys for Debtor.

Umted States Truslee's Office, Phoemx, Arizona.

JUDGES: Sarah Sharer Curley, Umted States Bank-
ruptcy Judge.

OPINION BY: CURLEY

OPINION
[*388] MEMORANDUM DECISION
PRELIMINARY STATEMENT

SARAH SHARER CURLEY, Umted States Bank-
ruptcy Judge

This matter comes before the court upon the request
of the above-captioned Debtor, Oklahoma P.A.C.
{"Debtor") for a detenmunation to what extent counsel for
numerous secured creditors must file a verified statement
pursuant to Bankruptcy Rule 2019.

Thus Court has junsdiction over this matter pursuant
to 28 U.S.C §§ 1334(a) and 157(b)(2)(A) To the extent

necessary, this Memorandum Decision shall constitute
thus Court's findings of fact and conclusions of law.

FACTUAL HISTORY

On August 31, 1989, the Debior filed its petition um-
der Chapter 11 of the Bankruptcy Code. The Debtor
owns real property [**2] with an esttmated value of $
50 mullion. The assets range from vacant land to land
umproved with houses. The houses are generating 1mcome
etther under agreements for sale or rental agreements
with third parties.

On November 9, 1989, the City of Lafayette, Colo-
rado ("City of Lafayette™) filed a Motion for Relef from
the Automatic Stay imposed under Section 362 of the
Bankrupicy Code. The City of Lafayette wmitially re-
quested rehef under Section 362(d)(1) ' [*3891 for
cause, allegmg that the Debtor's petition was filed i bad
faith The Debtor filed an objection to the relief re-
quested Oun Japuary 30, 1990, Crossland Mortgage Cor-
poration ("Crossland") filed a Motion to Intervene m the
adversary proceeding. As part of its proposed jomnder m
the City of Lafayette's Motion, Crossland raised 1ssues
under Section 362(d)(2), ? alleging that the subject real
property of the adversary proceeding, an incomplete
shopping center named "Countryside Village” in Lafay-
ctte, Colorado, was overencumbered as a result of the
mdebtedness due and owing the City of Lafayette and
Crossland. Crossland also alleged that the subject real
property was not necessary for an effective reorganiza-
tion. Crossland [**3] did not allege which creditor had
a supenor hen on the property

1 Section 362(d) (1) provides that:

(d) On request of a party i m-
terest and after notice and a hear-
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g, the court shall grant relief
from the stay provided under sub-
section (a) of thig section, such as
by termmating, annulling, modify-
ing, or condittoning such stay--

(1) for cause, mcluding the
lack of adequate protection of an
interest m property of such party
in mterest; .

2 Section 362(d) (2) provides.

{d) On request of a party n -
terest and after notice and a hear-
ing, the court shall grant rehef
from the stay provided under sub-
section (a) of this section, such as
by termunating, anmulling, modfy-
ing, or conditioning such stay—

(2) with respect to a stay of an
act against property under subsec-
tion (a) of this section, 1f--

(A) the debtor does not have
an equity 1 such property; and

(B) such property 1s not nec-
essary te an effechve reorgamza-
ton

In the tesponsive pleading filed by the Debtor on
February 13, 1990, objecting [**4] to the intervention,
the Debtor moved ths Court to detersmne the compl-
ance of the City of Lafayette, Crossland, three other
creditors, and its counsel with Bankruptcy Rule 2019,
The same law firm represented not only the City of La-
fayctte and Crossland, but also Valley National Bank,
Kansas City Life Insurance Company and Valley Na-
tional Mortgage Corp. *

3 The Debtor's Motion to Deternune Comph-
ance with Bankruptcy Rule 2019 should have
been filed as a separate pleading m the admirns-
trative file Because the outcome of the Motion
might bave had an impact on the ability of coun-
sel to continue to represent the higants m this
adversary proceedmng, this Court determmed to
rule immediately on the Motion to Determine
Comphance.

On March 5, 1990, the creditors and therr counsel
filed a responsive pleadmg to the Motion to Determine

Complance acknowledging that the same law firm rep-
resented the aforesaid five creditors m the bankruptey
proceedings, but stathing that Bankruptcy Rule 2019 was
not wtended to apply [**5] to mdividual creditors or
counsel representing numerous creditors. On March 19,
1990, this Court ruled on the Motion to Determine Com-
pliance with Bankruptcy Rule 2019 that counsel for the
five credrtors should immedately comply. On March 28,
1989, coumsel for the five creditors filed (a} a Verified
Statement 1n an effort to comply with Bankrptcy Rule
2019, (b) a Motion for Reconsideration of this Court's
Bench Ruling of March 19, and (¢} a form of Order m-
corporating this Court's Bench Ruling. This Court did
not sign the Order presented, and held a hearing on the
Motion for Reconsideration on May 9, 1990. The Court
rendered its Bench Rulmg denying the Motuon for Re-
consideration. On June 1, 1990 this Court entered an
Order concerning the Motion to Deterrmne Compliance
and the Motton for Reconsideration, This Memorandum
Decision incorporates and amplifies this Court's Bench
Rulings on Mazch 19, 1990 on the Motion to Deterrnine
Compliance and on May 9, 1990 on the Motion for Re-
consideration

LEGAL ISSUE

Whether a law firm representing mndividual ereditors
must comply with the disclosure provisions of Bank-
ruptcy Rule 2019.

DISCUSSION

As a starhng pownt, this Court notes that [**6)]
Bankruptcy Rule 2019 provides in pertinent part

(a) Data Required Tna . .. chapter 11
reorganization case, except with respect to
a comnuttee appomnted pursuant to § 1102
of the Code, every entity or commutice
representing more than one creditor or
equity secunty holder and, unless other-
wise directed by the court, every mden-
ture trustee, shall file a verified statement
with the clerk setting forth (1) {*390] the
name and address of the creditor or equnty
securtty holder, {2) the nature and amount
of the claym or interest and the time of ac-
quisthion thereof umless 1t is alleged to
have been acquited more than one year
prior to the filmg of the petition; (3) a re-
cital of the pertinent facts and circum-
stances In connection with the employ-
ment of the enuty . .; and (4) with ref-
erence to the time of employment of the
entity, the amounts of claims or in-
terest owned by the entty ., the
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amounts paid therefor, and any sales or
other disposition thereof.

The Verified Statement should include a copy of the
mstrument, if any, by which the entity is empowered to
act. If there are any matenal changes to the facts as
stated m the Verified Staternent, the entity should file
[**7] promptly a supplemental Venfied Statement
Bankruptcy Rule 2019(a).

The Rule, on its face, 15 extremely broad. The Rule
provides as an exception to its application, any official
Commuttee of Creditors or mnterested parties appomnted
under Section 1102 of the Bankruptcy Code. * Therefore,
1ts application mwst be to informal committees of credi-
tors or interested parties. It 1s not unusual 1n the Chapter
11 context for these mformal commuttees to be repre-
sented by one law firm, with the law firm to have the
claims of the creditors or interested parties assigned to 1t,
$0 that the law firm may act on the parties' behalf.

4 1 USC §1102

Section 1102. Creditors' and eq-
uity security holders' committees.

(a) (1) As soon as practicable
after the order for rebief wnder
chapter 11 of ths title, the Unzted
States trustee shall appomnt a
committee of creditors holding un-
secured claims and may appomt
additional committees of creditors
or of equity secunty holders as the
Umted States deems appropriate.

(2) On request of a party m
mterest, the court may order the
appointment of addittonal copamit-
tees of creditors or of equity secu-
nty holders if necessary to assure
adequate representation of credi-
tors or of equity secunty holders.
The United States trustee shall ap-
point any such conumtiee.

(b) (1) A committee of cred:-
tors appowmted under subsection
(a) of this section shall ordmanly
consist of the persons, willing to
serve, that hold the seven largest
claims agamst the debtor of the
kinds represented on such commit-
tee, or of the members of a com-
mittee orgamzed by creditors be-
fore the commencement of the

case under this chapter, 1f such
commuttee was faurly chosen and
15 representative of the different
kinds of claims to be represented.

(2) A committee of equity se-
cunty holders appointed under
subsection (a) (2) of this section
shall ordinanly consist of the per-
sons, willing to serve, that hold the
seven largest amounts of equity
securities of the debtor of the
kinds represented on such commt-
tee.

[**8] If there is a failure to comply with the disclo-
sure provisions of Bankruptcy Rule 2019, the Court may,
inter alia, refuse to perrmut the entity acting on behalf of
Ehc parties from being heard further in a Chapter 11 casc.

5 Bankruptcy Rule 2019(b) provides that:

(b) Failure To Comply; Effect.
On motion of any party in mterest
or ou 1ty own ftiative, the court
may (1} determune whether there
has been a fartlure to comply with
the provisions of subdivision (a) of
this rule or with any other apphca-
ble law regulating the activities
and personnel of any entity, com-
mitiee, or mdenture trustee or any
other impropriety mm connection
with any solicitation and, if 1t so
determmes, the court may refuse
to pernmt that enfity, coromittee, or
indenturc trustee to be heard fur-
ther or to mtervene in the case; (2}
eXamine any representation provi-
sion of a deposit agreement,
proxy, trust mortgage, trust inden-
ture, or deed of trast, or commttee
or other authorzation, and any
claim or interest acquired by any
entity or commuttee m contempia-
tion or m the course of a case un-
der the Code and grant appropnate
rehef; and (3) hold nvahd any au-
thonty, acceptance, rejection, or
objection given, procured, or re-
cerved by an entity or commuttee
who has not complied with this
rule or with § 1125(b) of the Code.
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[**9] In reviewmg the scope of Bankruptcy Rule
2019(a), one commentator has stated:

Rule 2019 applies only in cases under
chapter 9 or chapter 11 of the Bankrupicy
Code. The rule 15 part of the disclosure
scheme of the Bankruptcy Code. It is de-
signed to foster the goal of reorganization
plans which deal farrly with creditors and
which are amved at openly. Rule 2019
covers entities which act in a fiduciary
capacity but which are not otherwise sub-
ject to the control of the court. The rule,
therefore, specifically excepts from is
terms commuttces ordered orgamzed un-
der section 1102 of the Cade. [*391] On
the other hand, the Code contemplates
that there wall be unofficial commuttees
Any such unofficial commitiee rmust
comply with Ruole 2019 by its terms . . . .

The rule will apply to any entity, -
cluding an attorney, who represents more
than one creditor or equity mterest holder.
While a failure to comply with Rule 2019
will not affect the ability of an attorney to
prosecute an mvoluntary chapter 11 peti-
tron, the mle must be complied with by
such an attorney n order to be heard on
behalf of multiple creditors on any other
matter. [citzhions onmtted.]

8 Collier on Bankruptcy para. 201903, [**10] pp
2019-3 to 2019-5 (15th ed. 1989). Counsel for the five
creditors conceded at oral argunent on the Moton for
Reconsideration that no commentator supported hus posi-
tion

Moreover, this Court's review of the relevant case
law at the time of the imtial hearing on the Motion to
Deterne Compliance and subsequently at the hearing
on the Motion for Reconsideration chscloses only one
published decision that discusses Bankruptcy Rule 2019
and the effect of an attorney who fails to comply
therewith.

In the decision of In re Hudson Shipbuilders, Inc,
Bankruptcy No 83-07199-SC, Civil Achon No. S84-
0757¢(N) (S5.D. Miss. 1985), ¢ the District Court deter-
mined on appeal the appropriateness of an award of at-
torneys' fees to a sccured creditor of the debtor. One of
the 1ssues raised on appeal was whether the secured
ereditor should be demed recovery of 1ts attorneys' fees

because its counsel had represented both the secured
creditor and an unsecured creditor m the bankruptcy pro-
ceedmgs, and said attorney had failed to comply wath
Bankruptcy Rule 2019(a).

6 This 15 a published decision Lexis has not yet
assigned a specific citation to this older decsion.

[**11] In Part I of the Opinion, the Court frutially
notes that "the property night in an attorney fee vests ex-
clusively n the secured creditor.” The Court then adds
"thus, as 1t pertamed to [the Secured Creditor], no con-
flict of mferest existed in the case.” This nusses the
point, however. The atiorney's representation of a se-
cured and an unsecured creditor in the same case may
have impaired that attorney's ability to represent the
separate, distnct and frequently adverse wterests of the
clients on many 1ssues. This mnpairment could result in
the denial of compensation to the attorney from assets of
the bankruptcy estate. The District Court then noted that
even 1f a conflict of interest did exist because the attor-
ney represented a secured and unsecured creditor, the
trial court was m the most advantageous position to de-
termine whether the award of attorneys' fees should be
demed to counsel

In addressing the Bankmuptcy Rule 2019 issue, the
Dastrict Court assumed that the attorney must comply
with the Rule. The only 1ssue on appeal was the appro-
priate remedy for a failure to comply Bankruptcy Rule
2019(b} affords the trial cowrt with a great deal of discre-
tion in fashioning the [**12] remedy The Distnct Court
concluded on appeal that even though the trial court
found that the attorney represented conflicting mterests
m the case and that the attorney had not complied with
Bankruptcy Rule 2019, the wial court had the discretion
nevertheless to award attorneys’ fees fo counsel,

Although the reasoning of Hudson Shipbuilders may
be questioned, thas Court notes that the decision permits
the tnal court to deterrmne that a failure fo comply with
Bankruptcy Rule 2019(a) may result in the imposition of
no sanctions or remedies under Bankruptcy Rule
2019(b).

The difficulties with the representation by the sarne
firm of the two secured claimants in this adversary pro-
ceeding quickly becomes apparent

If the fair market value of the real property 1s closer
to the value maintained by the City of Lafayette, 1t may
become cntical dunng the course of the Final Hearing, or
other beanngs before this Court, to deterrmne [*392]
whether the City of Lafayette or Crossland has a first hen
o Countryside Village. If the prnionty of the liens does
become an 1ssue, one law firm cannot vigorously defend
the nights of both crediutors Nor 18 this powmnt 1 dispute
Counsel for the secured [**13] creditors conceded that
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1f this Court found it necessary to explore the priority of
the hiens, the law firm would be requuired to withdraw

Unfortunately, the priority of the liens 1s very much
an 1ssue m this adversary proceeding, If this Court agrees
that the value of Countryside Village does not exceed the
value of § 900,000 and Crossland has a first hen on the
real property, Crossland becomes an undersecured creds-
tor and the City of Lafayette becomes an unsecured
creditor. Being designated an unsecured creditor would
mpact on the City of Lafayette's ability to receive any
postpetition wnterest or any attorneys' fees m pursung the
vacatur of stay lihgation, or to be treated as a secured or
undersecured creditor in the Debtor’s plan of reorganiza-
tion The mterests of these two creditors are not ahgned
in this adversary proceedmg They cannot be represented
by the same counsel.

At the imtial hearing on the Motion to Determine
Compliance with Bankruptcy Rule 2019, this Court 1adi-
cated that the law firm should comply with the Rule and
that a separate law firm should be retained for at least
one of the secured creditors. The disclosure provisions of
Bankruptcy Rule 2019, therefore, [**14] focused on
one remedy; that 15, permitting counsel to be heard as to
one creditor, but because of the actual or potential con-
flict of interest, requiring that a second law firm step m
and represent the other creditor. On this pomt, counsel
for the secured creditors conceded that out-of-state law
firms were already involved, so that st nmught not be that
dafficult to have a second law firm step 1,

At the oral argument on the Motton for Reconsidera-
tion, when this Court stated that it would most hkely
have to consider the pnority of the hens in this adver-
sary, the conflict of interest 1ssuc became crystallized.
Counsel then requested to withdraw as to both creditors,
but still requested that this Court determine the Bank-
ruptcy Rule 2019 issues as to the remamung threc credi-
tors that the law firm represented.

The Court's position remains the same as to the re-
maining three creditors: 1f the law firm can vigorously
represent their mterests after full disclosure under Bank-
ruptcy Rule 2019, then 1t should continue to do so. If 1t
cannot, again after appropriate disclosure under Bank-
ruptcy Rule 2019, thus Court may pursue one remedy
under Bankruptcy Rule 2019, that 1s, direct the law
[**15] firm to wathdraw.

On the Mohon for Reconsideration, counsel for the
secured creditors argued that this Court should not be
mvolved 1n the "adnusustration™ of the bankruptcy case.
However, Bankruptcy Rule 2019 is a disclosure prown-
ston, which must necessarily be enforced as any other
disclosure provision concerning attorneys or profession-
als, such as Bankruptcy Rules 2014 and 2016. 7 [*39]]

Moreover, the Court should also play 4 1ole 1n ensuring

that lJawyers adhere to certamm ethical standards. Bank-
ruptcy Rule 2019 was designed for such a purpose. It 1s
part of the Chapter 11 reorgamzation process that all
matters should be done openly and subject to scrutiny,
whether it is the proposal of a plan of reorganization,
representation of the debtor, or representation of numer-
ous creditors -- secured or unsecured.

7  Rule 2014. Employment of Professional
Persons.

(a) Application for and Order
of Employment. An order approv-
g the cmployment of attorneys,
accountants, appraisers, auction-
eers, agents, or other professionals
pursuant to § 327 or § 1103 of the
Code shall be made only on appli-
cation of the trustee or commuitee,
stating the specific facts showing
the necessity for employment, the
name of the person to be em-
ployed, the reasons for the selec-
tion, the professional services to
be rendered, any proposed ar-
rangemnent for compensation, and,
to the best of the applicant’s
knowledge, all of the person's
connectons with the debtor, credi-
tors, or any other party mn mterest,
thewr respective attorneys and ac-
countants. The application shail be
accompanied by a venfied state-
ment of the person to be employed
setting forth the person's connec-
tions with the debtor, creditors, or
any other party m mierest, their re-
spective attorneys and account-
ants.

(b) Services Rendered by
Member or Associate of Firm of
Aftorneys or Accountants. If,
under the Code and thas rule, a law
partersiup or corporabion 1s em-
ployed as an attorney, or an ac-
counling partmership or corpora-
tion 1s employed as an accountant,
or 1f a named attormey or account-
ant 15 employed, any pariner,
member, or regular associate of
the partnership, corporation or mn-
davidual may act as attorney or ac-
countant so employed, without
further order of the court
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Rule 2016. Compensation
for Services Rendered and Re-
imbursement of Expenses.

(a) Application for Compen-
safion or Reimbursement. An
entity seeking interim or final
compensation for services, or re-
imbursement of necessary ex-
penses, from the estate shall file
with the court an application set-
ting forth a detailed statcment of
(1) the services rendered, time ex-
pended and expenses incurred, and
(2) the amounts requested. An ap-
plication for compensation shall
mclude a statement as to what
payments have theretofore been
made or promised to the applicant
for services rendered or to be ren-
dered in any capacity whatsoever
in comnection with the case, the
source of the compensation so
paid or promnsed, whether any
compensation previously received
has been shared and whether an
agreement or understanding exists
between the applcant and any
other entity for the sharmng of
compensation received or to be re-
cewved for services rendered in or
in connection with the case, and
the particulars of any sharng of
compensation or agreement or un-
derstanding therefor, except that
detarls of any agreement by the
applicant for the sharng of com-
pensation as a member or regular
associate of a firm of lawyers or
accountants shall not be required
The requirements of this subdivi-
ston shall apply to an application
for compensation for services ren-
dered by an attomey or accountant
even though the applicaton 1s
filed by a creditor or other entty

(b) Disclosure of Compensa-
tion Paid or Promised to Atior-
ney for Debtor. Every attorney
for a debtor, whether or not the at-
torney apphes for compensation,
shall file with the court within 15
days after the order for rehef, or at
another tume as the court may di-
Tect, the statement requred by §

329 of the Code mcluding whether
the attorney has shared or agreed
to share the compensation with
any other entity. The staterment
shall include the particulars of any
such sharing or agreement to share
by the attomey, but the details of
any agreement for the sharimg of
the compensation with a member
or regnlar associate of the attor-
ney's law firm shall not be re-
quired. A supplemental statement
shall be filed within 15 days after
any payment or agreement not
previously disclosed.

[**16] Coumsel advances another argument on the
Motion for Reconsideration. It urges that Bankmptcy
Rule 2019 is somehow in contravention of Section
1109(b) of the Bankruptcy Code. This argument 15 nus-
placed. Section 1109(b) provides i pertinent part:

A party in interest, mcludrog the debtor,
the trustee, a creditors' commuttee, an eq-
uity security holders' commmuttee, a credi-
tor, an equity security holder, or any -
denture trustee, may raise and may appear
and be heard on any issue 1n a case under
this chapter,

Counsel argues that Bankruptcy Rule 2019 some-
how abnidges the creditors' nght to be heard, and must,
therefore, be of no force and effect pursuant to 28 U.S.C.
§ 2075, * However, this Court has not denied the right of
any creditor to be heard. If has smaply mdicated that
based upon the disclosures under Bankzuptcy Rule 2019
and the proceedmgs before this Court, counsel may be
unable to represent all of the credutors. Although flns
Court ordered counsel to comply with the Rule within a
lirnited period of time and withdraw from representing at
least one of the creditors in this adversary proceeding
because the law firm could not aggressively represent the
wmterests of both credutors [**17] i this adversary, this
Court could have ordered more drastic measures. There
has been no authonty provided by counsel to the con-
trary

8 2B U.S.C. § 2075 provides that:
The Supreme Court shall have

the power to prescribe by gencral
rules, the forms of process, wrnts,
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pleadings, and motwons, and the
practice and procedure in cases
under Title 11

Such rules shall not abndge,
enfarge, or modify any substantive
rights.

Such rules shall not take ef-
fect until they have been reported
to Congress by the Chief Justice at
or after the beginning of a regnlar
session thereof but not later than
the first day of May and until the
expiration of ninety days after they
have been thus reported.

Fmally, this Court notes that 1t rendered its decision
on the Motion for Reconsideration in a Bench Ruhng on
May 9, 1990. A Motion for Reconsideration is not spe-
cifically contemplated by the Federal Rules. Such Mo-
tions, however, have been [*394] treated as Motions
under F.R. Crv. P. 59(e) to alter or amend an order or
mdgment. fn re Curry [**18) and Sorensem, Inc, 57
Bankr. 824, 827 (Bankr. 9th Cir. 1986) However, there

are only three grounds which may be asserted for such a
motion’

{1.) mamfest error of fact;
(2.) mamfest error of law; or

{3 Y newly discovered evidence.

6A J. Moore, J. Lucas & G. Grother, Moore’s Federal
Practice para, 59.07 (2d ed. 1989); Brown v Wright, 588
F.2d 708 (9th Cir. 1978). Much of the argument set forth
in the Motion for Reconsideration was already consid-
ered and determined by this Court at the March 19, 1950
Hearing on the Motion to Determine Compliance. Coun-
sel has included additional arguments 1 its Motion for
Reconsideration. They have been cousidered and rejected
by tins Court m this Memorandum Decision. However, a
Motion for Reconsideration should not address addi-
fional arguments. This Court should also note that it can
find nto ermor of fact or law 1n its pror Bench Rulmg on
the Motion to Determme Compliance with Bankmpicy
Rule 2019.
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OPINION BY: Stanley R Chesler
OPINION

[*153] MEMORANDUM OPINION
CHESLER, Distnict Judge

Before the Court 1s an appeal by the law firms of
Baron & Budd, P.C. ("Baron & Budd"), Campbell,
Cherry, Hamson, Davis & Dove, P.C. ("Campbell
Cherry"), Foster & Sear, L.LP. ("Foster & Sear"),
McCurdy & McCurdy, L L P. ("McCurdy & McCurdy"},
Motley Rice, LL.C. ("Motley Rice") and Provost &
Umphrey, L L.P ("Provost & Umphrey") (collectively
the "Appellants") On appeal are the bankruptcy court's
September 2, 2004 Order Reqummng Compliance with
Bankrupicy Rule 2019 and Grantmg Other Relief
{Bankr Dkt No. 1153) (the "Rule 2019 Compliance
Order"} and three other Crders of the bankruptey court,
filed on October 5 and 6, 2004. The three other orders
are: (1) Order Denying Motion or Application for the
Entry of an Order Reconsidening Order Requnng Com-
phance with Bankruptcy Rule 2019 and Other Rehef
(dated October 6, 2004) (Bankr Dkt No 1341) (the
"Order Denymng Campbell & Cherry Motion to
Amend"), {2) Order Denying Motton to Amend Order
Requirmg Compliance with Bankruptcy Rule 2019 and
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Granting Other Relref filed by Motley Rice (dated Octo-
ber 5, 2004) (Bankr. Dkt. No. 1343) [**3] (the "Order
Denymg Motley Rice Motion to Amend"), {3) Order
Denymg Motion to Amend Order Requiring Comphiance
with Bankruptcy Rule 2019 and Grantmg Other Relief
filed [*154] by Baron & Budd and Silber Pearlman
(dated October 6, 2004) (Bankr Dkt No. 1344) (the
"Order Denying Baron & Budd Motion to Amend")

Movants in the bankmiptcy court, and now opposing
this appeal, are Century Indemmty Company & ACE
Amenican Insurance Company ("Century") and Travelers
Casuvalty and Surety Company & St. Paul Fire and Ma-
rine Insurance Company ("Travelers") {collectively the
"Appellees” or "Insurers")

BACKGROUND AND PROCEDURAL HISTORY

Appellants represent multiple tort-victum credrtors m
this Chapter 11 bankruptcy case pending before Judge
Ferguson. Appellees are the issuers of liability msurance
policies to the Debtors. The Insurers are currently en-
gaged in state court coverage htigation with the Debtors
over the extent of coverage their policies provide for
asbestos related claims. See Motion to Compel the Law
Firm of Motley Rice, L.EL.C to Comply with 1ts Obliga-
tion under Federal Rule of Bankniptcy Procedure 2019
(filed on July 6, 2004} (Bankr. Dkt. [**4] No. 922)
("Century Rule 2019 Motion") at 5 ("The coverage ac-
ton involving essentially the same parhes is pending 1n
the Superor Court of New Jersey, Law Division, Mid-
dlesex County, and 1s captioned Congoleum Corporation
v. ACE American Insurance Company et al (Docket No.
M ID-L8908-01} ™).

On July 6, 2004, Travelers filed a Motion Pursuant
to Fed. R. Bankr. P. 2019 and 11 U.S.C § 105 for an
Order {(a) Determuning that Certamn Asbestos Claimants
Counsel Have Failed to Comply with Rule 2019 and
Barmng those Certain Counsel from Being Heard 1n this
Case; (b) Invalidating any Authorty or Acceptances
Given, Procured, or Recerved by those Certamn Non-
Complying Counsel m Support of the Debtor's Proposed
Plan; and/or (c) For Other Appropriate Relief (filed on
July 6, 2004} (Bankr. Dkt. No. 919} ("Travelers' Rule
2019 Motion"} On July 7, 2004, Century filed an addi-
tional motion secking simular rehef. See Century Rule
2019 Motion

Judge Ferguson heard oral argument on July 26,
2004 and 1ssued an oral rulmg on the record granting,
substantive part, the Rule 2019 Motions. Then, on Sep-
tember 2, 2004, Judge Ferguson [**5] entered the Rule
2019 Compliance Order, calling on all noncomplying
Plaintiff firms to file Rule 2019 statements within ten
days. The Order was specifically directed at the four
firms who opposed the Rule 2019 mohons--Motley Rice,

Baron & Budd, Silber Perlman, and Provost & Umphrey-
-and provided, in relevant part, that.

Rule 2019 Statement(s] . . . shall mclude
... {(d) a hst and detailed explanation of
any type of co-counsel, consultant or fee-
sharmg relationships and arrangements
whatsoever, m connechon with this bank-
ruplcy case or clairms agamst any of the
Debtors, and attachment of copies of any
documents that were signed 1n conjunc-
tion with creating that relationship or ar-
rangement . . .

Rule 2019 Comphance Order at 3.

A Monon for Reconsideration of the Rule 2019
Compliance Order, pursuant to Fed. R. Civ P. 59 and
Fed. R. Bankr P. 9023, was filed by Campbell Cherry on
Septerber 13, 2004 and, on the same day, separate Mo-
tions to Amend were filed by Motley Rice, and by Baron
& Budd, Provost & Umphrey, and Silber Pearlinan. On
September 28, 2004, Foster & Sear, McCurdy &
McCurdy [**6] and Campbell Cherry filed joinders to
the Baron & Budd Motion to Amend. Together with
these motions, Appellants filed applications under Fed.
R. Cwv. P 62(b) and Fed. R. Bankr. P. 7062 seeking to
stay the Rule 2019 Comphance Order pending a hearing
[*155] on the motion Judge Ferguson demed the stay
application and, on October 5, 2004, m three separate
orders, denied the Rule 59 Moticns. On October 15,
2004, a slightly different group of firms than the four that
opposed the Rule 2019 Compliance Order, sought to stay
the Order pending its appeal, and appeal of each of the
three orders denying the Rule 59 Motions. On October
25, 2004, after additional bnefing and oral argument,
Judge Ferguson demed this second stay application.

Appellants putrport to have already complied with
their disclosure obligations under Rule 2019: Baron &
Budd, Campbell Cherry, Motley Rice and Provost Um-
phrcy have cach filed Rule 2019 Statements which pro-
vide wformation about the creditors they represent in this
bankruptcy case. Thus, on October 15, 2004, appellant
firms filed four separate notices of appeal, one appealing
from the Rule {**7] 2019 Comphance Order and three
appealing from Judge Ferguson's three October QOrders
denymg the fims' Rule 59 Motrong (Bankr, Dkt Nos.
1373, 1374, 1375). On November 19, 2004, Appellants
filed a motion requesting this Court to stay the Rule 2019
Comphance Order pending decision of this appeal That
request was demed, after full briefing and oral argument,
on December 20, 2004

BASIS OF APPELLATE JURISDICTION
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Junsdiction of the district courts over appeals from
orders of bankruptcy courts is governed by 28 US.C. §
158(a), which provides that "the distnct courts of the
Umited States shall have junsdiction to hear appeals (1)
from final judgments, orders, and decreecs . . " 28
U.S.C. § 158(a) Appellees argue that the bankruptcy
court's Rule 2019 and Rule 59 Orders do not satisfy the §
158 "{finality” requirement.

Tt 15 well setfled in the Thud Cucmt, however, that
"considerations unique to bankruptcy appeals have led us
consistently in those cases to construe finality m a more
pragmatic, functional sense than with the typical appeal,”
which generally requires an order to "dispose of all is-
sues as to all parties fo [**8] the case" before such an
order can be considered final. See, e.g., In re Profl Ins
Mgmt., 285 F.3d 268, 279 (3d Cir. 2002). The rationale
behind the Third Circnit's pragmatic mterpretaton of
finality stresses the protracted nature of bankruptcy pro-
ceedings; the large number of involved parties with var-
ied claims; and the fact that delay m resolving discrete
claims until after final approval of a reorganization
would waste time and resources, particularly if the ap-
peal resulted 1o reversal of a bankruptcy court order ne-
cessitating re-appraisal of the entire plan. Id. (cirng In re
White Beauty View, 841 F 2d 524, 526 (3d Cur. 1988)).

Moreover, even an order that 1s not final under §
158(a) may be appealable under the collateral order doc-
trine established in Cohen v. Beneficial Indus. Loan
Corp., 337 US. 541, 93 L. Ed. 1528, 69 S Ct 1221
{1949). The Third Circuit has applied Cohen to provide

a narrow exception to the general rule
permuthng appellate review only of final
orders An appeal of a nonfinal order wiil
he if (1) the order from which the appel-
lant appeals conclusively detetrunes the
disputed question; (2) the order resolves
an important [**9] issue that 15 com-
pletely separate from the mersts of the
dispute; and (3) the order 15 effectively
unreviewable on appeal from a final
Judgment. . . . To this end, as a doctrinal
matter, orders that meet the three prongs
described above are deemed to be "final
decisions" within the meanmg of the stat-
ute.

[*156] Petroleos Mexicanos Refinacion v M/T KING
A (EX-TBILISI), 377 F.3d 329, 334 (3d Cir. 2004}

In thus case, the Court 1s satisficd that junisdiction 1s
proper etther as an appeal of a final order under § 158(a)
or, 1 the alternative, under the collateral order doctrine.
Pragmaticatly speaking, because the mformatiom sought

m the Rule 2019 Complhiance Order bears on plan con-
firmation procedures and, allegedly, the overall faimess
of the plan, review of the order 15 most practical at this
Juncture, before Creditors vote on the plan.

But even if review were not appropnate under the
practical approach mProfl Ins. Mgmt, it is appropriate
under the collateral order doctrme First, msofar as the
Rule 2019 Compliance Order compels Appellants to
disclose information which 1s argued to be confidental
and proprietary, once such disclosures are made, there
[**10] can be no remedy for the pecumary, competiive
infuries that will allegedly result--in other words, 1f the
Order 1s not reviewed at this juncture then there can be
no meanmgful appellate review. Second, Judge Fergu-
son's Orders conclusively determune the disputed ques-
tion, as evidenced by the fact that the Judge demed Ap-
pellants' requests for reconsideration, amendment and a
stay. The 1ssues raised m the Rule 2019 Motions and
Order were discrete and no effect or mmpact of those de-
cistons would change as a result of the bankrupicy court's
final confirmation of the reorgamzation plan. Finally, the
wnportance of the 1ssues raised on appeal 1s evident from
the entirety of the merits discussion below.

Appellees argue, that "while there appear to be no
reported cases addressmg the finality of mlings under
Rule 201%(a), courts have consistenily found that orders
govermng analogous types of disclosure . . . are nfter-
locutory and not subject to appeal as of nght" Memo-
randum of Law 1n Opposition to Appeal, Travelers & St.
Paul ("Travelers' Opp. Mem."} at 8. Yet, even 1f the Rule
2019 Compliance Order 15 treated as interlocutory, pur-
suant to 28 US C. § 158(a)(3) {**11] the district court
has junsdicthion, at the court's discretion, to hear appeals
from mterlocutory orders and decrees entered by the

bankruptcy court.

Section 158 1s, however, silent as to the standard
courts should apply i determining when an interlocutory
appeal should be granted. Faced wath this 1ssue, a num-
ber of courts have recogmzed that 28 U.S.C. § 1292(b),
which provides the standard for such appeals from dis-
tnict court mterlocutory orders, apphes to appeals from
bankruptcy courts as well See, e.g., In re Neshamny
Office Bldg. Assocs, 81 B.R. 301, 302 (Bankr. ED Pa.
1987) {citing In 1¢ Bertoli, 58 B.R 992, 995 (Bankr
D.NJ 1986); In re Johns-Manville Corporation, 39 B R.
234,236 (Bankr. SDN'Y 1584)). Thus, the general rule
that applies here, as with § 1292(b), is that iterlocutory
appeals are allowed when three requirements are satis-
fied (1) a controlling question of law 15 involved, (2} the
question 15 one where there 18 substantial ground for dif-
ference of opinion, and (3) an mmmediate appeal would
materially advance the ultimate termnation of the htiga-
tion. See 10 Colher [**12] on Bankruptcy P 8003 03
(15th rev ed 2004) ("Collier on Bankrptcy™). "The
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controlling question [of law] need not be directly related
to the substance of the controversy between the parties It
may mvolve an order transfernng or refusing to transfer
an action, a stay of the action . . ., or even discovery." Id.
{emphasis added) (citing 19 Moore's Federal Practice,
§203.31[3] (Matthew Bender 3d ed.)).

In this case, all three standards are met. The first and
second standards are met [*157] because the permissi-
ble scope of the bankruptey court’s construction of Fed.
R. Bankr P. 2019 is plainly a controlling question of law
about which there 1s substantial ground for difference of
opmion-principally, because precedent beanng on the
matter 1s relatively thin Next, "the courts have tended to
make the 'controlling question’ requurement the sarne as
the requirerent that its determunation 'may matenally
advance the ulimate termination of the lihgation." See
id. But even if considered mndependently, 1t 1s clear that
the proper filing of Rule 2019 disclosures, which are
intended, inter alia, to ensure "complete [**13] disclo-
sure durtng the business reorganization process,” i es-
sential to final confirmation of the Reorgamzation Plan
("the Plan") such that the third requirement is met. See In
re CF Holding Corp, 145 B.R 124, 126 (Bankr, D,
Conn 1992) This issue 1s, therefore, switable for inter-
locutory appeal,

For any or all of the above reasons--as a final order,
under the collateral order doctrine, or, as an appropriate
issue for interlocutory review--this Court has appellate
Junisdiction over the bankruptcy court's Rule 2019 Or-
ders.

STANDARD OF REVIEW

The proper standard of review to be applied by a dis-
trict court when reviewimg a ruling of a bankruptcy court
18 determuned by the pature of the 1ssues presented on
appeal. Legal conclusions of the bankruptcy court are
subject to de nove or plenary 1eview by the disinet court
Donaldson v. Bernstein, 104 F.3d 547, 551 (3d Cu.
1997), Chemetron Corp. v. Jones, 72 F 3d 341, 345 (3d
Cir 1995). The factnal deterrmnations of the bankruptcy
court are not to be set aside unless "clearly erronecus
See Fed. R. Bankr. P 8013; Chemetron, 72 F 3d at 345,
[**14] Inre Indian Plans Assocs., Lid , 61 F 3d 197, 203
{3d Cur. 1995) On review of the factual findings of a
bankruptcy court, a district court must "give due regard
to the opportunity of that court to judge, first-hand, the
credibihity of the wimesses.” Fellhemmer, Eichen &
Braverman, P.C v. Charter Technologies, Inc., 57 F 3d
1215, 1223 (3d Cur. 1995). Where a matter presents
muxed questions of law and fact, it 15 appropriate to apply
the relevant standard to each component of the issue
Chemetron, 72 F.3d at 345

DISCUSSION

I. Insurers’ Standing

Appellants argue that Insurers lack standing to par-
ticipate generally in the Debtors' reorganization and that,
accordingly, the Insurers had no standing to bring the
Rule 2019 Comphance Motions or to litigate this appeal.
Bnef of Appellants i Support of Appeal ("Appellants’
Supp Mem.") at 36 In response, Appellees arpue that
because Rule 2019 disclosure bears directly on plan con-
firmation, standmg to raise issues in the confirmation
process 15 appropnate and must include standing to raise
issues with respect to Rule 2019 disclosure.

Standing to raise 1ssues [*#15] before the bank-
ruptcy court, and the question of whether appellees are
mdeed "parties 1n interest” under 11 US.C. § 1109(b),
are questions of law which are reviewed de nove Sce
ACLU-NJ v. Township of Wall, 246 F.3d 258, 261 (3d
Cur. 2001),In re Caldor, Inc., 2000 U.S. Dist. LEXIS
5865, 2000 WL 546465, *3 (Baokr. SD.N.Y. 2000)
(rev'd on other grounds).

Standing, a constitutional requirement, is a “thresh-
old queston in every federal case, determining the power
of the court to entertain the suit.” Warth v. Seldin, 422
US 490, 498, 45 L. Ed 2d 343, 95 §. Ct 2197 (1975).
Hence, a defect in [#158] standing cannot be warved; 1t
must be raised, either by the parties or by the court,
whenever 1t becomes apparent, even on appeal Belitskus
v. Przzingnlh, 343 F.3d 632, 639 (3d Cir. 2003) (citing
Nat'l Org, for Women, Inc. v. Scheidler, 510 U.S. 249,
255,127 L. Ed. 2d 99, 114 S. Ct. 798 (1994)).

Pursuant to § 1109(b), "a party in wnterest . may
appear and be heard on any issue mn a case wmder this
chapter.” 11 1.8 C. § 1109(b) (emphasis added). While it
18 clear that party-in-interest status is not deternuned for
all purposes at the [**16] outset of the reorganization
proceeding, see In re Pub. Serv. Co of New Hampshire,
88 B.R. 546, 554 (Bankr D.N H. 1988), the basic test
governing the nght to be heard remains the same for ail
1ssues that may arise in the course of a case "The test to
determune whether an entity 15 a party 1n mterest 1s
'whether the prospective party in mterest has a sufficient
stake 1o the outcome of the proceedhng so as to requure
representation.'" In re Torrez, 132 B.R. 924, 934 (Bankr
ED Ca 1991) {(quoting Public Serv Co., 88 BR. at
551) Generally speaking, a "sufficient stake" to be con-
sidered a party-in-taterest can be a pecumary wmterest that
is dwrectly or adversely affected. See, e g, Davis v Cox,
356 F 3d 76, 93 (1st Cir 2004) (holding that party who
has suffered pecumarly from bankrptcy court order 1s a
"person aggrieved" for the purpose of appeal).

As Judge Ferguson noted, it 1s generally accurate to
charactenize a determination of standing before the bank-
Tuptcy court as a two part 1nquiry ‘Transcript of Aprnl 19,
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2004 Bankruptcy Hearing ("Apnl 19 Bapkr Trans.") at
66 Fust, the party seekmg standing [**17] must estab-
lish that 1t is a party-in-interest under § 1109(b), Id. Sec-
ond, the party seekmg standing must satisfy minmoum
constitutional requirements. Id. In addition, Judge Fergu-
son correctly noted that there is substantial overlap be-
tween the two mquinies. Id at 67. As Collier on Bank-

ruptcy explains:

The doctrme of standing embraces two
mmquiries of relevance m the context of
sectton 1109(b). First, 1t considers
whether the participation of any particular
party comports with the hnmtations of the
case or controversy requirement of Article
HI of the Constitution. Second, it consid-
ers, as a matter "of self restraint,” whether
the mterests of a party seelang to partici-
pate he within the "zone of interests” pro-
tected by the particular statute or legal
rule implicated 1 the given proceeding.

7 Collier on Bankruptey P 1109.04[4].

In the first mstance, Judge Ferguson ruled that "the
msurers are parties-in-interest [under 11 U.S.C. § 1109]
with standing te raise issues with regard to plan confir-
mation." Transcript of Nov. 15, 2004 Banktuptcy Court
Hearing ("Nov. 15 Bankr. Trans.") at 28; Transcript of
Fuly 26, 2004 Bankruptcy [**18] Court Heanng ("July
26 Bankr. Trans ") at 54-55; see also Transcript of June
7, 2004 Bankruptcy Cowurt Hearing ("June 7 Banky.
Trans.") at 61-68 {articulating a number of reasons why
the revised Plan is not "msurance neutral” and why in-
surers have standing to parficipate in the plan process);
accord Transcript of Apnil 21, 2004 Bankruptcy Court
Hearng ("Apnl 21 Bankr. Trans.") at 69-75.

As z general matter, Judge Ferguson noted that par-
ues with potennal responsibility to pay chums agamst
debtors regularly have standing to participate m bank-
ruptcy cases. June 7 Bankr, Trans. at 67-68 (citing In re
Peter Del Grande Corp., 138 B.R. 458, 459 (Baunkr.
D N.L 1992); In re Berkshire Foods, Inc., 302 B.R 587,
5B88-90 (Bankr. N.D. Hl. 2003), Marcus Hook Dev. Park,
Inc., 153 B.R. 693, 700 (Bankr. W.D. Pern  1993)). In
this case, Insurers' [*159] standing 1s appropriate with
respeci to plan confirmation, at mimmum, because the
plan 18 not msurance neutral The prncipal source of
funding for the Plan Trust {and distributions to asbestos
claimants) 1s insurance proceeds. '

1 As Judge Ferguson reasoned,

we have a threaiened myury to
the insurers' legal, that 1s contrac-
tual, and financial mterests as a re-
sult of the proposed Chapter 11
plan. Also a favorable decision,
such as amendment of the plan or
denial of confimmation could re-
dress that injury. . .,

Accordmgly, and  based
largely on the breadth of the lan-
guage in the plan and the broad
scope of 1109, the court finds that
the msurers meet both Section
1109 and the general Constitu-
tional standards to have standmg
to be heard with regard to all is-
sues pertment to plan confirma-
ton.

April 19 Bankr. Trans. at 74. Judge Ferguson lim-
ited this ruling to "the plan in its current form." In
response, the Plan was revised and presented to
the court as "msurance neutral,” and 1t was then
argued that, in its new form, Insurers should no
longer have standing with respect to confirma-
tron.

[**19] In a heanng on June 7, 2004, Judge Fergu-
son reviewed a revised Plan and reiterated several, more
detailed, independent grounds upon which the Insurers
mamtamned standmg with respect to plan confirmation
See June 7 Bankr Trans at 61-67. Among the many
reasons proffered by Judge Ferguson, 15 the fact that Sec-
tion 116 of the Plan (the version at 1ssue on June 7,
2004) impacts the rights of Insurers by limting any con-
tmbution claim to an offset claim agamnst the Plan Trust
(rather than, as Insurers point out, a claim agamst a set-
tling wnsurer). * See June 7 Bankr. Trans. at 66. But even
more important than any specific provisions of the cur-
rent plan, is the fact that Plan language bearmg on the
mterplay between the bankruptcy case and the insurance
coverage htigation has changed several tmes since Judge
Ferguson's June 7 ruling on Insurers’ standing--and, as a
practical matter, the Plan is subject to change 1n ways
that 1mpact the Insurers at any tume

2 Other sections of the Plan discussed by Judge
Ferguson which mmplicate the mterests of the Ap-
pellees are § 7 2, which potentially changes the
parly with whom Iosurers would have to litigate
agamst m personal mjury claims and § 4.1()),
which states that
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each holder of an Unsecured
Asbestos Personal imury Claim
shall be deemed to have assigned
to the Plan Trust, and the Plan
Trustee shall be deemed such
holder's sole attorney in fact, as
may be appropoate, to prosecute,
at the Plan Trustee's discretion . . .
any Duect Action.

Reorganization Plan § 4.1(3). As Judge Ferguson
noted, § 4.1() arguably mplicates New Jersey
law which prohubits the assignability of prejudg-
ment tort claims, as well as 11 U.S.C. § 524(g)
and § 1129-all 1ssues which Insurers, as the pri-
cipal source of funding for the Plan Trust, should
have standing to explore.

[**20] Neither Appellants nor any other party has
appealed Judge Ferguson's April or June decisions find-
ing that Insurers are parties-in-interest and have standing
with respect to plan confirmation. As discussed above,
standing 15 a junsdictional requirement which remams
open to review at all stages of the lingaton Appellants’
arguments that "the Plan does nothing to directly affect
the hability of the Debtors’ insurers” and that the "insur-
ers are peripheral parties because insurance coverage
issues will be resolved 1n another case and another fo-
rum," however, are conclusory and fail to address the
aforementioned reasons why the Plan does, directly and
mdirectly, affect the Insurers’ mterests m ways that are
not cocxtensive with their ability to participate in cover-
age liigation. See Appellants’ Supp. Mem at 39, 41.

For the above reasons, it 15 clear to the Court that
Appellees are parties-m-interest under § 1109(b) with
respect to plan confirmation, and for the very same rea-
sons, they are also partres-in-mterest with [*160] re-
spect to Rule 2019 disclosure. As Judge Ferguson found,
the mformation sought m the Rule 2019 Compliance
Order ™s vitally unportant . . . for the confirmation
[**21] because 1t may have a dect bearmg on both
good fmth and the fauness of the plan's classification
system " Tuly 26 Bankr. Trans at 54-55. That the Insur-
ers' stake m plan confirmation includes a stake m the
fundamental faimess of the Plan camnot be seriously
challenged—the question 1s whether Rule 2019 compli-
ance bears on the fundamental faurness of the Plan

Because the Court agrees with Judge Ferguson's rea-
sonmg--based on the facts before the bankauptcy court--
that the information sought w the Rule 2019 disclosures,
does indeed bear on the overall fairness of this Plan, 1f 18
clear that Insurers have standing to raise these Rule 2019
complhance 1ssucs. Sce Appellee Century's Opp. Mem. at
3-5, 11-24 for a recitahon of the pertinent facts before

the bankrupicy court m consideration of Century's Rule
2019 Motoen. Of particular relevance, 18 evidence that
the Motley Rice and Wentz & Luxenberg firms, which
together purport to "speak for" over 75 percent of all
asbestos claimants against Congoleum, may not in fact
“represent” mdividual claimants in the traditional sense
of an atterney-client relationship, but rather, they repre-
sent other attorneys who, 1 turn, represent [**22] ndi-
vidual clammants. See July 6 Svirsky Decl, Ex A (July
24, 2003 Rice Dep.) at 4647, 405-06 (Bankr. Dkt. No.
922); Id. Ex. B (June 16, 2004 Rice Dep.) at 171 (Bankr.
Dkt. No. 922). > The totality of the facts before the bank-
ruptcy court suggest the opportunity for abuse of fee
sharing relationships, involving attorneys in connection
with the prepefition process, to the end of confernng
preferential security interests on Appellants’ clients. To
the extent that these relationships are mextricable from
the overall fairmess of the reorgantzation plan, the Insur-
ers are parties-in-interest under § 1109 with respect to
Rule 2019 disclosure. *

3 Joseph Rice, Esq., a principal at the Motley
Rice firm who 15 integrally involved with this
Chapter 11 proceedmg, when asked whether he
has "literally undertaken to represent another law
firm rather than the asbestos claimants,” testified
that "I have amrangements where I'm a consultant
to law firms," 1d., and that "there are firms that I
have a relationship with that all T do 1s negotiate
on behalf of thewr law finms with various defen-
dants, and subject to therr vlumate review of the
claim." July 6 Svusky Decl., Ex. A (July 24,
2003 Rice Dep ) at 59-60 (Bankr, Dkt. No. 922).
Mr. Rice mmphes that his association with other
Plamntff's firms 1s that of "co-counsel” or "jowmt
counsel.” Id. at 57-58.
[**23]

4  Appellants’ rehance on In Re Combustion En-
gineering, which sets forth the standard for appel-
late standing, is inapposite. Appellants’ Reply
Mem. at 4. In that case, the Third Circuit distin-
gmshes the "restnctive approach to bankmuptcy
appellate standing," characterized by application
of the "persons aggneved” standard, "with the
broad nght of participation 1n the early stages of a
bankruptey proceedmg,” dunng which "§1109(b)
has been construed to create a broad right of par-
ticipation m Chapter 11 cases." In Re Combus-
tion Eng'g, 391 F.3d 190, 214 n21 (3d Cir
2004) The "persons aggrieved" standard does not
apply to parties such as Appellee Insurers, who
seek to defend a favorable ruling on appeal--these
parties need not meet standrg requirements.

Of course, as discussed above, munimum constitu-
tional and prudential requirements of standmg stll apply
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to parties-in-interest in a bankruptoy case. * The [*161]
doctrme of Article ITT standing requures federal courts to
make sure concrete legal 1ssues are presented by a plawn-
tiff with a particularized mjury 1n fact [**24] waceable
to the conduct of the defendant which 1s likely to be re-
dressed by the relief sought Lujan v. Defenders of Wild-
hife, 504 U.S, 555, 559, 119 L. Ed 2d 351, 112 8. Ct
2130 (1992). Jo this case, 1t 15 clear that Insurers had
conshtutiopal standing to bring the Rule 2019 Motion
They alleged an mjury mn fact: It 15 the unfawrness of a
plan which binds them contractually and which directly
impacts their financial interests, unfairness which 1s
traceable to conflicts of mierest among Creditors' coun-
sel, allegedly arising from fee sharing and co-counsel
relationships and thewr bearing on the Plan's classification
gystem. The alleged mjury is redressable by the bank-
ruptcy court through a favorable decision, such as
amendment of the Plan or demal of confirmation, which
would be made possible after review of the Rule 2019
disclosure sought. Insurers have thus met the requre-
menis for Article 1II standing to raise the 1ssues covered
in the Rule 2019 Comphance Order before the bank-
ruptcy court.

5 Although the bankmuptcy court 15 not an Arh-
cle I court, its junsciction is similarly lumited by
the comstitutional standmg requuements In re
Amoskeag Bank Shares, Inc , 239 B.R. 653, 657
(Bankr. D.N.H 1998) (citing In re Kilen, 129
B.R 538, 542 (Bankr. N.D. Ill. 1991). This con-
clusion follows from the fact that the district
court has ongral junsdiction 1n cases arising un-
der Title 11, but may refer these cases to the
bankruptey court. Id. (citmg 28 U S.C. §§ 157,
1334). The dstrict court cannot delegate a case to
the bankruptcy court which the distnict court atself
cannot hear. Id.

[**25] Appellants argue further, however, that pru-
denfial hmitattons on standing should bar Insurers from
brnging thewr Rule 2019 Motion. Appellanis' Supp
Mem. at 40. Apart from its mininmim constitutional
mandate, the Supreme Court recogmzes other hmts "
on the class of persons who may mvoke the courts' deci-
sional remedial powers " Warth v Seldin, 422 U.S. 490,
499, 451 Ed.2d 343,95 S Ct 2197 (1975) These pru-
dential hmutations are self-unposed rules of judicial re-
straint which muhtate against standing, they principally
concern whether the litigant: (1) asserts the nights and
interests of a third party and not lss or her own, (2} pre-
sents a clain arguably falling outside the zone of mter-
ests protected by the spectfic taw wvoked, or (3) ad-
vances abstract questions of wide public sigmficance
essentially amounting to generalized grnievances more
appropriately addressed to the representative branches

Bemjamin v. Aroostook Medical Ctr, Inc., 57 F.3d 101,
104 (1st Cir, 1995).

Here, Appellanis argue that Insurers have leveled a
generalized grievance against pre-packaged bankruptcies
under 11 U.S C § 524(g) Appellants’ Supp. Mem. at 42,
Yet, the [**26] concern of Insurers with the fairness of a
plan that bears a substantial firancial mmpact on them
cammot be considered a grievance that "is shared in sub-
stanhally equal measure by all or a large class of cii-
zens " Warth v Seldin, 422 U.S. 490, 499, 45 L. Ed. 2d
343, 95 8. Ct. 2197 (1975). Suzely, the mere fact that
Insurers' Rule 2019 Motion was raised in the context of a
pre-packaged bankruptcy does not mean that the Motion
concerns the Chapter 11 reorgamzation process as a
whole, rather than the specific, unlawful practices al-
leged therein. If the Court agreed wath Appellants’ asser-
tion, then any motion, on any 1ssue, in any bankrupicy
case, could be described as a generalized grievance
against something.

Appellants’ addrtional assertion that Insurers are out-
side the zone of interests of Rule 2019, sece Appellants'
Supp. Mem at 42, is similarly unconvincing. Insofar as
Rule 2019 seeks to ensure "complete disclosure durmg
the business reorganization process," and insofar as the
Insurers' motion 1s based on equitable grounds related to
the intrinsic fairness of the reorganization plan, the In-
surers have brought themselves [*162] "within the zone
of interests which the Bankruptcy Act seeks to protect
[**27] and to regulate” See CF Holdmg Corp., 145 B.R.
at 126. Sec also In re Colony Hill Assocs., 111 F.3d 269,
273 (24 Cir 1997) (finding that vnsuccessful bidder had
standing to challenge “mtrinsic faurness” of bankruptey
sale and good faith status of purchaser); In re Harwald
Co., 497 F.2d 443, 444 (7th Cir 1974) (notmg that un-
successful bidders may challenge sale "on equitable
grounds related to the intrinsic structure of the sate™); In
re Time Sales Fin. Corp, 445 F 2d 385 (3rd Cir 1971)
(supporting same proposition by implicaton)

For all of the above reasons, Insurers have standing
to rase the issues with respect to Rule 2019 compliance
that are the subject of the bankrupicy court's Rule 2019
Complhiance Order. The balance of this Opinion will con-
sider the ments of the appeal

I1. Jurisdiction of the Bankruptcy Court fo Issue
the Rule 2019 Compliance Order

Appellants contend that the Rule 2019 Comphiance
Order was not within the subject matter jurisdiction of
the bankruptcy court The question of subject matter ju-
risdiction 18 revicwed de nove In re Wolverine Rado,
Co., 930 F.2d 1132, 1138 (6th Cu. 1991); [**28] Inre
Castlerock Properties, 781 F 2d 159, 161 (9th Cir. 1986)
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The bankruptcy court's jurisdichon over matters 1n-
volving nondebtors is delineated m 28 U.S.C. § 1334,
Section 1334 enumerates four types of matters over
which the bankruptcy courts bave jurischction: "(1} cases
under title 11, (2) proceedng{s] ansing under title 11, (3)
proceedings arising m a case under hitle 11, and (4) pro-
ceedings related to a case under title 11." In re Combus-
tion Eng'g, Inc,, 391 F.3d 190, 225-226 (3d Cur 2004)

"Cases under title 11, proceedmgs ansing under title
11, and proceedings arising in a case under title 11 are
referred to as 'core’ proceedings; whereas proceedings
‘related to' a case under title 11 are referred to as 'non-
core' proceedings.” Id. "Proceedings 'related to' a title 11
case inclnde . . . suits between third parties that con-
ceivably may have an effect on the bankruptcy estate.”
1d. {citing Celotex Corp v. Edwards, 514 U.S. 300, 308
n.5, 131 L. Ed. 24 403, 115 8. Ct. 1493 (1995)) "Cases
under Tifle 11," as used n 28 US.C § 1334(a), refers
merely to the bankruptcy petition itself™ Id. [+*29]
{citations omitted). "The term "proceeding,’ on the other
hand, as used in 28 U.S.C. § 1334(b), refers 'to the steps
within the 'case’ and to any subaction withm the case that
may raise a disputed or litigated matter.” Id. (citations
omitted) "Put differently, "anything that occurs within a
case is a proceeding,’ mcludmg all 'controversies, adver-
sary proceedmngs, contested matters, suits, actions or dis-
putes.™ Id. (citations ommtted).

Appellants argue that the bankruptcy court lacks "re-
lated to" junsdicbon over fee amrangements-contracts
between tort claimants, claimants’ counsel, and any co-
counse] refernng law firms-which arose outside the con-
text of these bankruptcy proceedings, namely, in the con-
text of personal myury actions in states all around the
country. In this case, however, the core question with
respect to subject matter jurisdiction 15 whether construc-
tion of Rule 2019 is within the bankruptey court'’s "ans-
mg under” junisdiction. It 15 well settled that construction
and apphcation of Rule 2019 is within the "core" juris-
diction of the bankruptcy court because 1t involves the
"admimstration of the estate” which 15 an exphecitly
[**30] enumerated proceedmg under 28 USC
§157(b)(2NA) [*163] See In re Lambnght, 125 BR
733, 733 (Bankr N.D. Tex 1991) (holding that "the ap-
plicatior . . and the construction of the Bankruptcy
Code rase(s] core matters over which the bankruptcy
court has junsdiction"); see also Sterling Optical Corp.,
302 BR 792, 801 (Bankr. SD.N.Y. 2003) ("A clamm
'anses ' bankruptcy if, by its very nature, the claim can
only be brought 1 a bavkruptcy action, because 1t has no
existence outside of bankruptey . Matters mvolving
the enforcement or construction of a bankruptcy court
order are 1 this category.") {citation ommtted)

The problem with Appellants’ argument s that, even
if the court lacks "related to" junsdiction over the sub-

stance of fee shanng and co-counsel arrangemments, to the
extent that these contracts were leveraged, or m any way
affected the mghts of Creditors m this bankruptcy, the
bankruptcy court has "arismg under" jurisdiction to order
relevant disclosure. The fact that the fee sbarmg and co-
counsel relationships at 1ssue are the fruits of conwracts
between nondebtors, an issue much belabored by [**31]
Appellants, 15 beside the point: Under circumstances
where fee sharing and referral relationships have poten-
tially affected the prionty of creditors in the bankruptcy,
these relationships can have a serious impact upon the
handling of the estate. A case m pont, the Third Crrcuit's
recent decision In re Combuston Engineenng stresses
the importance of "good faith" m the context of Chapter
11 reorganizations:

As a condiion of plan confirmation, a
debtor must propose a plan of reorganiza-
tion "mn good faith and not by any means
fortudden by law" 11 USC §
1129(a}(3) Courts and commentators
have recogmzed the good faith require-
ment provides an additional check on a
debtor's intentional impairment of claims.

. Although the Code does not define
"good farth" in the context of §
1129(a)(3), we have stated that "for pur-
poses of determming good faith under
section 1129(a)}{3) . . the mmportant point
of mquiry is the plan itself and whether
such a plan will farrly aclieve a result
consistent with the objectives and pur-
poses of the Banknuptcy Code "

391 F.3d at 246-247 (citig, wnter alia, In re PWS Hold-
g Corp., 228 F 3d 224, 242 [**32] (3d Cir. 2000)).

Regulation of professional responsibility wath re-
spect to creditors' or debtors' counsel, moreover, 1s
squarely within the purview of the bankrupicy court re-
gardless of whether thurd party, nondebtors are involved.
¢ See, ¢ g., In re Impenal "400" In re Impenal "400" Nat,
Inc., 481 F 2d 41, 55 (3d Cir. 1973} ("It 1s apparent that
the same concerns which are embodied m the Code of
Professional Responsibility are also present in the statu-
tory scheme goverming corporate reorgamzations under
the Bankxuptcy laws,"), Galam v Carmel, 249 F 3d 832,
838 (9th Cir. 2001} (astomey appearing 1n federal court
15 an officer of the court, and that court must judge the
attorney's conduct), In re Berger McGill, Inc, 242 BR.
413, 418 (Bankr. S.D. Oluo 1999) (applying state ethics
tules with respect to [*164] confhcts of interest), In re
Soulisak, 227 BR 77, 80 (Bankr ED. Va 1998) (citing
1 Collier on Bankruptcy P 8 02[2]) {When appearmg
before the bankrupicy courts attomeys are bound by the
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state codes and rles imposed by the state bar associa-
trons and the highest courts of the states where they prac-
tice ), In re Printing Dimensions, Inc, 153 BR. 715
(Bankr. D. Md. 1993) (**33] ("The Dastrict Court ap-
phes the Rules of Professional Conduct as they have
been adopted by the Maryland Court of Appeals."}; Inre
Doors and More, Inc., 127 BR, 1001, 1002 p.2 (Bankr
ED. Mich. 1991) (applymg state ethics rules with re-
spect to attorney's fees). "Not only are state etlucal laws
imposed upon professionals m the bankmuptcy context,
but the Bankruptcy Code and Federal Rules of Bank-
ruptcy Procedure contain specific references and dizec-
tives imposing additional ethical obligahons upon attor-
neys and other professionals.” 8 Collier on Bankruptcy P
8.02.

6 The bankruptcy court's junsdiction with re-
spect to professionat responsibihity cven extends
as far as non-attorney, third party professionals,
who are required to adhere to ethucal obligations
1mposed not only under federal law but under any
mcorporated ethical standards found m state law
8 Collier on Bankniptcy P 8.01[4][a]. Attorneys
appearing before the bankruptcy court are ulti-
mately responsible for the ethical oblhigations of
these third parties insofar as they have filed ap-
plications on behalf of parties secking approval
for for the lure and payment of these non-attorney
professionals— ¢, accountants, mvestment bank-
€15 or even auchoneers. Id.

[**34] At oral argument, Appellants stressed that
the referrat arrangements and other contracts covered by
the Rule 2019 Comphance Order are governed by the
laws and subject to the ethical codes of a panoply of
states other than New Jersey. For this reason, they sug-
gest, the bankruptcy court cannot have subject matter
junisdiction. to order disclosure of these relationships.
Again, Appellants argument 1s beside the pomt While
these facts may raise choice of law issucs, they do not
abrogate the power of the bankruptcy court to consider
professional responsibility 1ssues that fall within 1ts "aris-
g under" junsdictton. As Judge Ferguson noted m re-
jecting Appellants' Motions for Reconsideration To cast
a ballot in a banknuptcy case is to appear before the
bankruptcy court, thus even the "non bankruptcy coun-
sel, who have oot appeared 1n a representational capac-
ity," but who submutted ballots on behalf of therr chents,
have appeared in this bankrupicy case. See Bankr. Trans.
Oct 5,2004 at 7’

7 In her July 26 decision on this issue, Judge
Ferguson reasoned that

[members of the Pre-Petihon
Commuttee, who have not partica-

pated in the bankruptcy case sice
the pre-petition stage] intend to
submmt ballots in favor of the plan
on behalf of their chents. And the
fact that these master ballots may
have been drafted before the
commencement of the case does
not change the fact that to cast a
ballot 1s to participate in the case
and become subject to the re-
quirements of 2019. To hold oth-
erwise would underrmne one of
the purposes of Rule 2019, that 1s,
to memtor the commnttees that are
not appointed under Section 1102
or 1114

July 26 Baokr Trans at 51.

[**35] Skarting the 1ssue of professional responsi-
bility, Appellants draw the Court's attention to In re
Johns-Manville Corp, 68 B.R. 618, 632 (Bankr
SDN.Y. 1986) In that case, Judge Lifland held that the
terms of a contingency fee arrangement between an mdi-
vidual asbestos clarmant and hus or her attorney were not
subject to the approval of the bankruptcy court to satisfy
the plan confirmation requmement of 11 USC.
§1129(a)(4). Johns-Manwville reasons that

the objectors here seek to raise a puta-
tive coniroversy between third parties . . .
which does not effect the admunsstration
of the Debtor's estate The fee arrange-
ment between a claimant and his or her at-
torney 1s immaterial to these reorganiza-
tion proceedings As such, these objec-
tions raise collateral disputes which this
court 15 not empowered to rile upon.

68 B R. at 632 (citing In re Paso Del Norte Oil Co, 755
F.2d 421 (5th Cir. 1985), In re Shirley Duke Assocs,
611 F.2d 15 (2d Cir 1979}, First State Bank & Trust Co.
v. [*165] Sand Springs State Bank of Oklahoma, 528
F.2d 350 (10th Cir 1976)).

Unlike [**36] Johns-Manwille, where the disputed
fee arrangement may have violated rules of professional
responsibility but otherwise had no bearmg on the ovei-
all fairness of the plan, in this case, questions of profes-
sional responsibility qualify as "pertinent facts and cir-
cumstances 1 connection with the employrment {of coun-
sel]," because they "may have a direct beanng on both
good farth and the farrness of the plan's classtfication
system” Fed R Bankr P. 2019(a); July 26 Bankr
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Trans at 54-355 Besides this fact, the Third Ciremt has
taken a position emphasizing different values than Judge
Liftand: In Combustion Engineering, the court affirmed
1ts commitment to enforce the "good faith" requirement
1 § 1129, which is the same section (different subpart) at
1ssue 1n Johns-Manville. See Combustion Eng'g, 391
F.3d at 246-247.

For all of the above reasons, m this case, the parhicu-
lar 1ssues of professionzal responsibility which the Rule
2019 Compliance Order seeks to address are inextricably
miertwmed with the overall faimess of the Plan and
therefore are within the core subject matter jurisdiction
of the bankruptcy court.

[**37] . The Permissible Scope of Rule 2019
Orders

Having resolved the question of subject matter juris-
diction, the next issue on appeal 15 the permissible scope
of the bankruptcy court's Rule 2019 Compliance Order.
Rule 2019 requires, in relevant part, that

every entity or committee representing
more than one credutor . . . unless other-
wise directed by the court . . . shall file a
vernfied statement setting forth . . (3) a
recttal of the pertinent facts and circum-
stances n connection with the employ-
ment of the entity or mdenture trustee,
and, m the case of a committee, the name
or names of the entity or entities at whose
mstance, directly or mdwrectly, the em-
ployment was arranged or the committee
was organized or agreed to act, . . . The
staterment shall include a copy of the in-
stmment, if any, whereby the entity,
committee, or mdenture trustee 15 em-
powered to act on behalf of creditors or
equity security holders. . . .

Fed. R Bankr. P 2019(a) (emphasis added).

Collier on Bankruptcy describes the purpose of Rule
2019 as follows-

The need [in Chapters 9 and 113 for po-
hemg creditor groups and those [**38]
who act on thewr behalf 1s preater than un-
der other relief chapters. The rule s part
of the disclosure scheme of the Bank-
ruptcy Code and is designed to foster the
goal of reorganization plans which deal
Jairly with creditors and which are ar-
rived at openly

9 Colher on Bankruptcy P 2019.01 (emphasis added)
(citing 13A Collier on Bankruptcy P 10-211.04).

Other courts have described Rule 2019 as a "disclo-
sure provision” designed to ensure that lawyers involved
in the Chapter 11 reorganization process adhere to cer-
tamn ethical standards and approach all reorganization
related matters openly and subject to the scrutiny of the
court. See, e.g , In re the Muralo Co. Inc., 295 B R. 512,
524 (Bankr. D.N.J 2003) (Rule 2019 ™15 desigmed to
foster the goal of reorganization plans which deal farly
with creditors and which are arrived at openly."); In re
Oklahoma P A C., 122 BR. 387, 392-393 (Bankr. D.
Anz. 1990) (same), CF Holding, 145 B.R. at 126 (The
"purpose of Rule 2019 1s to further the Bankruptcy
Code's goal of complete disclosure during the business
rcorgamzation process.”); In re F&C Intl, Inc., 1994
Bankr LEXIS 274, [**39] *8 [*166] (Baokr. 8.D
Ohio 1994) (Absent comphance with Rule 2019, there 15
a danger that "parties purporting to act on another's be-
half may not be authonzed to do so and may receive dis-
tributions to which they are not entitled.").

In furtherance of the point, Appellee Century cites
the words of then future Supreme Court Justice William
0. Douglas, speaking for an SEC committee 1 1937, for
the proposition that

Rule 2019 is designed to ensure that
"the mside group” does not manipulate a
pre-petition committee to "secure a dom-
nant position in the reorganization” and
capture "the emoluments of control "
Where, as here, the “nondisclosure” of
Rule 2019 mnformation affects the solicita-
tion and voting methods, Justice Douglas
cauttoned that it "must be controlled, so
that [stakeholders] may be assured of an
honest and complete portrayal of all rate-
nal facts "

Appellee Century Opp Mem at 29 (citing Report on the
Study and Investigation of the Work, Activities, Person-
nel and Funchons of Protechve and Reorgamzation
Comrmttees, Part [ Strategy and Techmgues of Protec-
tive and Reorgamzation Commuttees (1937) at 876-7,
898; also citing Leuvnan v. Guitman, 336 US 1, 6-7, 93
L Ed. 453,69 S Ct. 371 (1949}). [**40]

In this case, the challenged elements of Judge Fer-
guson's Rule 2019 Order require Appeliants to mnclude "a
list and detaled cxplanation of any type of co-counsel,
consultant or fee shanng relationsiups and ammangements
whatsoever, m connection with this bankruptcy case,”
and requure the "attachment of copies of any documents
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that were signed 1o copjunction with creating that rela-
tionshup or arrangement.”" Rule 2019 Compliance Order
at 3. Judge Ferguson descnbed the factual basis for or-
denng these disclosures as "unprecedented," and found,
nter aliq, that many of the creditors "have never seen 2
copy of the disclosire statement and, for all the court
knows, have absolutely no 1dea how thewr claim will be
treated under the plan." July 26 Bankr Trans, at 53-54;
see also, supra, Section I, pp. 11-12 discussing, m detail,
the relevant facts before the bankruptey court. This Court
has been offered no reason to find error i Judge Fergu-
son's factual findings.

As a matter of law, Appellants argue that Judge Fer-
guson's Rule 2019 Compliance Order "went far beyond
the scope of Rule 2019 and exceeded the lmmted purpose
served by Rule 2019 " Appellants' Supp Mem at 13.
More [**41] specifically, they argue that the scle pur-
pose of Rule 2019 13 to ensure that ennties clamung to
represent multiple creditors possess the requisite authori-
zation; that Rule 2019 lmits the bankruptcy court to an
examination of the "representation provision” of speci-
fied retention agreements; and that the bankruptcy court's
"unprecedented' extension of Rule 2019" 1s inconsistent
with "the more restraincd approach adopted by other
bankruptcy courts 1n this circnit.” Id at 13, 17, 19.

These arguments, however strenuous, are unfcnable.
Section 105(a) of the Bankruptey Code gives the court
the power to "issue any order . . . that is necessary or
appropriate to carry out the provisions of this tifle [and
to} make any determination necessary or approprate to
enforce or implement court orders or rules. . " 11
UU.8.C. § 105(a); In re Denms, 230 B.R. 244, 256 (Baukr
D.N.J. 1999), Dascretionary matters, particularly a bank-
ruptey court's exercise of discretion under § 105(a), are
reviewable on appeal only under the customary abuse of
discretion standard See In re Hechinger Inv. Co. of
Delaware, 208 F 3d 219, 224, 228 (3d Cir. 2002) [**42]
{reviewng bankruptcy court's exercise of its § 105(a)
powers under [*167] abuse of discretion standard and
finding, 1n that case, no abuse of discretion); In re Cy-
brndge Corp, 312 BR. 262, 273 (Bankr. DN J. 2004)
{same).

Here, the Court 15 satisfied with Judge Ferguson's
determination that fee sharing, co-counsel and referral
relationships (and the potential confhicts of wmterest that
may anse therefrom) are indeed "pertment facts and cir-
cumstances m connection with the employment of the
entity." Fed. R. Bankr P 2019(a). The precise nature of
these relationships falls well wathin the literal language
of the Rule as well as the Judge's discretion to apply the
rule m these cucumstances.

Insofar as the core purpose of Rule 2019 15 10 ensure
that reorgamzaton plans deal faurly with all ereditors and

are amved at openly, a characterization advanced in Ap-
pellants’ Reply Mem at 5, Judge Ferguson's application
of the Rule echos the concerns of the Third Circmt m
Combustion Enpineering: Discussing the role of §
1126(e), and remanding the issue to the district court for
further consideration, Combustion Engineenng explained
[**43] that

Section 1126{e) is often used to monitor
the conduct of creditors who seek to gain
an untoward advantage over others mn the
bankrupicy process. In interpreting the
predecessor provision to § 1126(e), § 203
of the Bankzuptcy Act, the Supreme Court
noted: . . . "Bad faith was to be attributed
to claimants who opposed a plan for a
time until they were bought off; those
who ‘'rcfused to vote in favor of a plan
unless . given some particular preferen-
tial advantage' . . The Supreme Court
concluded § 203 was meant to apply to
creditors "whose selfish purpose was to
obstruct a fair and feasible reorgamization
m the hope that someone would pay them
more than the ratable equivalent of their
proportionate part of the bankrupt assets.”

391 F.3d at 247, n 68 (citing Young v. Higbee Co., 324
U.S. 204, 211 0.10, 89 L. Ed. 890, 65 S. Ct. 594 (1945);
and also citing Revision of the Bankrupicy Act- Hearings
Before the Committee on the Judiciary of the House of
Representatives, 75th Cong., lst Sess. on HR. 6439,
Sertal 9, at 180-82)) {other citations omutted). See also
Clarke v, Rogers, 228 U.S 534, 57 L Ed. 953,33 8. Ct.
587 (1913} ("Equality between creditors 15 necessarily
[**44] the ulbmate aun of the bankruptcy law, and to
obtain it we must regard the essential nature of transac-
tions[.]").

As Combushion Engineering further emphasizes.
"QOuly after analyzmg the totality of circumstances sur-
rounding a reorgamzation plan can the court exercise the
‘mformed, mdependent judgment' which 1s an essential
prerequisite for confirmation of a plan * 391 F.3d at 242
n.55 (citing Am. United Mut. Lafe Ins. Co v. Avon Park,
311 LS 138, 85 L. Ed. 91, 61 8. Ct 157 (1940)).
"Where such investigation discloses the existence of un-
farr dealing, a breach of fiduciary obhgations, profiting
from a trust, [or] special benefits for the reorgamzers
the court has ample power to adjust the remedy to meet
the need " Id In short, Combustion Engimeenng supports
Judge Ferguson's application of Rule 2019 to prevent
confhets of mterest among Creditors’ counsel from un-
dermuining the fauness of the Plan, bringing to bear the
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values of good fuith and fairness m the reorgamzation
process that pervade the bankruptcy code.

Finally, Appellants propose that even if Judge Fer-
guson's Order is found to be within the constraints of
Rule 2019(a), 1t goes too far [**45] 1n terms of its "sanc-
tions for non-compliance,” which are enumerated in Rule
2019%(b). In particular, Appellants take issne with the
ordered disclosure of {*168] whole documents creating
fee sharmg or co-counsel relationships, taking the posi-
tion that only the "representation provisions” of such
documents are delneated in 2019(b) and that nothing
further 1s relevant

As discussed in detail above, however, questions of
good fath and professional responsibility are laghly per-
tment areas for disclosure in the context of this reorgani-
zation. Indeed, Rule 2019(b) presents itself as a particu-
larly appropnate source of authority for the Rule 2019
Compliznce Order since it specifically provides that "the
court may (1) determine whether there has been a failure
to comply with the provisions of [2019](a) . . . or with
any other applicable law regulating the activities and
personnel of any entity . . . or any other impropriety in
cormection with any sohcitation "

Rule 2019(b} states, further, that the banlruptcy
court may exammne "any representation provision,” but
also, more broadly, "any claim or interest acquired by
any enhity or commutiee m contemplation or in the course
of a case [**46] under the Code and [the court may]
grant appropriate relief " The Third Circuit has read simm-
lar rules broadly m cases such as this one, where the en-
twe solicitation and voting process was conducted
through a small group of law firms who collectively rep-
resent hundreds of thousands of individual claimanis.
See Combustion Eng'g, 391 F 3d at 245 .66 {"Where the
voting process 1s managed almost entirely by proxy, it 18
reasonable to require a valid power of attorney for each
ballot" even where Rule 2019(c) only requires a power of
attorney for ¢ach firm). Appellants’ crabbed interpreta-
tion of 2019(b) 1s at odds with purpose and text of Rule
2019 as a whole and the tenor of Combuston Engineer-
ing, each of which supports the extent of Judge Fergu-
son's Order.

There ts simply no reason why Rule 2019, which
seeks to ensure openness and good faith participation at a
relatively early stage of a reorganization, should be con-
strued more narrowly than the later stage provisions at
issue m Combustion Engmeermg, e.g, §§ 1126(¢} and
1129(a)(3) In this case, Rule 2019 was apphed consis-
tently with its language and 1its purpose to assure equahty
of distribution {**47] among creditors, to root out con-
flicts of mierest, and to secure overall fairness of the
Plan. For these reasons, Judge Ferguson's construction
and application of Rules 2019(a) and (b} was well within

her discretion. Indeed, it 1s preciscly the decision which
this Court would have made if the 1ssue had been pre-
sented to 1t i the first instance.

IV. Disclosure of "Confidential Information"

Appellants argue that the bankruptcy court erred n
ordering the disclosure of propnetary and confidential
information without in camera review. Appellants' Supp
Mem. at 23. When the 1ssue was before Judge Ferguson
she held that the Rule 2019 Compliance Order does not
umplicate any of Appellants’ privileged or confidential
wformation. Oct 5. Bankr. Trans at 11-12,

The Third Circuit has ruled that "in the absence of
nnusual circumstances, the fact of a retainer, the identity
of the chent, the conditions of employment and the
amount of the fee do not come within the privilege of the
attorney-client Telationship." In re Semel, 411 F2d 195,
197 (3d Cir 1969) (cttations omutted). But Appellants
cite Snaith v. Bic Corp., 869 F.2d 194, 199 (3d Cir 1989)
[**48] for the proposition that "private entities’ proprie-
tary and confidential information may be withheld where
'good cause' exists and the mformation [*169] sought 1s
considered wrelevant for dissenmnation "

While Appellants may beheve the nformation
sought m the Rule 2019 Compliance Order 15 "irrele-
vant," the better part of this opimon explans why that 1s
not the case. Not only are there strong pohicy and statu-
tory reasons why the fee arrangements between attorneys
practicing before the bankrupicy courts cannot be privi-
leged, see, e.g., In re Michaelson, 511 F.2d 882, 888-85
(9th Cir. 1975), there 15 ample evidence 1 thes particular
case, that suggests these facts are relevant, and indeed,
cntical See, e.g., Appellee Century Opp. Mem. at 4 (cit-
mg Rule 2019 disclosures to date-by firms not appealing
Judge Ferguson's Order-which reveal that some attorneys
with an mventory of claims in this bankruptcy share as
much as one third of their fees with members of the
prepetition commuttee, who are also Appellants in this
casc); see also Bowling v. Pfizer, Inc, 102 F 3d 777, 781
n3 (6th Cir. 1996) (noting that, m that case, "[fee]
agreements [**#49] are only ‘urelevant' because the set-
flement has already been approved" and that "these
agreements should certainly raise questions at the settle-
ment approval stage [because of}. . the risk that coun-
sel has 1n some way been 'bought off' and provided with
a sigmficant incentive to not represent the class's interest

L. 1").

Appellants' request for 1n camera review, moreover,
must be considered agamst the backdrop of 11 USC §
107, which mandates that "papezfs] filed in a case under
this title and the dockets of a bankruptcy court are public
recerds and open to examnation " See also In re Hemple,
295 B.R. 200, 202 (Bankr. D. Vt 2003) (holding that §
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107 applies with equal force to a settlement agreement
mvolving a nondebtor because there 15 no pubhc pohicy
reason for keeping such records confidential).

In this case, Appellants' claims are decidedly un-
compelling, particularly m lght of the fact, noted by
Judge Ferguson, that "so many of the other parties in this
case have already complied with this Court's Order 1it's
difficult to mmagine a significant competitive disadvan-
tage brought about by merely disclosing a referral fee
[**50] " Oct 5 Bankr. Trans. at 11-12. Section 107(b)'s
limited exception to §107(a) for "trade secret{s] or confi-
dential research, development, or commercial informa-
tion" cannot apply in circumstances, such as these,
which the Appellants have not met their burden of show-

mg any reason why their referral fee arrangements qual-
Hy for special treatment.

CONCLUSION

For the above reasons, all four appeals of Judge Fer-
guson's Rule 2019 Complance Order and subsequent
Orders denying amendment and reconsideration are dis-
mussed. All four Orders of the bankrupicy court are af-
firmed m an Order accompanying this Opmion and dated
the same.

Stanley R. Chesler, U.S.D.J.
Dated Fcbruacy 25, 2005.
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UNITED STATES OF AMERICA
before the
SECURITIES AND EXCHANGE COMMISSION

SECURITES EXCHANGE ACT OF 1934
Release No. 52744 / November 7, 2005

ADMINISTRATIVE PROCEEDING
File No. 3-12098

In the Matter of ORDER INSTITUTING
ADMINISTRATIVE AND CEASE-AND
VAN D. GREENFIELD and DESIST PROCEEDINGS, MAKING
BLUE RIVER CAPITAL LLC, FINDINGS, AND IMPOSING REMEDIAL
SANCTIONS AND A CEASE-AND-DESIST
Respondents. ORDER PURSUANT TO SECTIONS 15(b)
AND 21C OF THE SECURITIES
EXCHANGE ACTOF 1934
L

The Securities and Exchange Commmssion (“Commission”) deems it appropriate and in the
public mterest that public administrative and cease-and-desist proceedings be, and hereby are,
mstituted (i) pursuant to Sections 15(b}(6) and 21C of the Secunties Exchange Act of 1934
(“Exchange Act”) against Van D. Greenfield (“Greenfield”); and (if) pursuant to Sections 15(b)(4)
and 21C of the Exchange Act against Blue River Capital LLC (“Blue River”) (Greenfield and Blue
River hereinafter are referred to together as “Respondents™).

II.

In anticipation of the institution of these proceedings, Respondents have submitied Offers
of Settlement (“Offers™) which the Commission has determined to accept. Solely for the purpose
of these proceedings and any other proceedings brought by or on behalf of the Commission, or to
which the Commission 1s a party, and without admtting or denying the findings heren, except as
to the Commission’s jurisdiction over them and the subject matter of these proceedings, which are
admitted, Respondents consent to the entry of this Order Instituting Admimistratrve and Cease-and-
Desist Proceedings, Making Findings, and Imposing Remedial Sanctions and a Cease-and-Desist
Order Pursuant to Sections 15(b) and 21C of the Securities Exchange Act of 1934 (“Order”™), as set
forth below




111.
On the basis of this Order and Respondents’ Offers, the Commussion finds' that.

Respondents

1. Greenfield, age 60, is a U.S citizen who resides in New York, New York.
Greenfield 1s Blue River’s principal and he is a registered representative and a registered general
securities principal. During the relevant period, Greenfield was Blue River’s manager and
compliance officer and had discretion over Blue River’s investments.

2. Blue River is a broker-dealer registered with the Commussion pursuant to Section
15(b) of the Exchange Act and a2 member of the National Association of Securities Dealers, Inc.
(“NASD™). Blue River is located in the same building as Greenfield’s residence, a townhouse in
New York, New York. Blue River operated from the ground floor and basement of the building.
During the relevant period, Blue River’s only members were Greenfield and a family trust
established and funded by Greenfield in 1984 and it employed two full time traders and one
assistant trader. Blue River ceased operations as a broker-dealer in November 2004. It has not
engaged 1n any securities transactions since November 2004 except to higuidate existing securities
positions.

Other Relevant Persons

3 John Edwin Reybold, age 65, is a U.S citizen who resides in Bronx, New York.
Reybold has been associated with Blue River since 1988 and he became Blue River’s principal
securities trader in 1995,

Blue River had Access to Material, Nonpublic Information While Greenfield Served as Blue
River’s Representative on Official Bankruptcy Committees and on an Informal Bondholders’
Committee.

4. On October 31, 2001, Blue Ruver became a member of the informal bondholders’
commitiee of Globalstar, L.P., a distressed telecommunications company, and Greenfield signed a
confidentiality agreement with Globalstar, L.P. Globalstar, L.P was traded publicly through its
then general partner, Globalstar Telecommunications, Ltd. (together with Globaistar, L.P ,
“Globalstar”), a public company whose common stock was registered pursuant to Section 12(g) of
the Exchange Act. On February 15, 2002, Globalstar, L P filed for protection under Chapter 11 of
the U.S. Bankruptcy Code, and on March 6, 2002, Blue River was appointed fo Globalstar, L.P.’s
official unsecured creditors’ committee by the office of the U S. Trustee. Greenfield was Blue
River’s representative on the committee.

5. On June 25, 2002, Adelplia Communications Corporation (“Adelphia™), a public
company whose stock 1s registered with the Commission pursuant to Section 12(g) of the
Exchange Act, filed for protection under Chapter 11 of the Bankruptcy Code. On July 31, 2002,

! The findings herein are made pursuant to Respondents’ Offers of Settlement and are not

binding on any other person or entity m this or any other procecding
2



Blue River was appointed to Adelphia’s official equity holders’ committee by the office of the U.S.
Trustee, and Greenfield became co-chair of the equity holders’ commttee

6. On July 21, 2002, WorldCom, Inc. (“WorldCom”), a public company whose
common stock and series B preferred stock were registered with the Commission pursuant to
Section 12(g) of the Exchange Act, filed the largest bankruptcy case in U.S. history under Chapter
11 of the Bankruptcy Code. On July 29, 2002, Blue River was appointed to WorldCom’s official
unsecured creditors” commuttee by the office of the U.S. Trustee, and Greenfield became co-chair
of the unsecured creditors’ committee.

7. As a member of the official committees in the Globalstar, I. P, Adelphia and
WarldCom bankruptcy cases, Greenfield was bound to maintain the confidentiality of information
he obtained as a commuttee member. As a member of the respective commiittees, Greenfield also
owed a fiduciary duty of loyalty to Globalstar, L..P."s and WorldCom’s unsecured creditors, and to
Adelphia’s equity holders.

8. Soon after their appomntments, the official committees in the WorldCom and
Adelphia bankruptcy cases sought and obtained court orders that established a safe harbor for
committee members who traded 1n securities of those issuers. The orders provided that any
committee member who was in the business of trading securities for others or for its own account
could continue to trade in the respective issuer’s securities without violating its fiduciary duties as
a committee member to the respective committee’s constituents provided that it established an
effective mformation barrer between the member’s representative on the committee and the
member’s trading personnel. To be eligiblc for the safe harbor, the orders required any commuttee
member who wished to trade in the respective issuer’s securities to file with the respective courts
an affidavit attesting to compliance with the information barrier procedures prior to any trading.
The Adelphia motion stated specifically that Blue River was not seeking to trade any Adelphia
securities pursuant to the motion at that time. Neither Blue River nor Greenfield ever filed an
affidavit of compliance in the WorldCom or Adelphia bankruptcy cases and therefore they were
inehigible for the protection of the safe harbor.

9 While serving on the Globalstar, L..P. informal bondholders’ commuttee and official
bankruptcy commuittee, and on the Adelphia and WorldCom official bankruptcy commuttees,
Greenfield obtained access to material, nonpublic mformation concerning those 1ssuers.

10. Whilc scrving on the Globalstar, 1. P. informal bondholders’ commuttee, Greenfield
received a copy of a proposed memorandum of understanding between Globaistar, L P. and the
informal commitiee that included the basic terms of Globalstar, L.P °s proposed restructuring,
including the probable elimination of all equity mterests in Globalstar  After the proposed
restructuring terms were disclosed publicly by Globalstar, L.P. on November 12, 2001, the market
valuc of Globalstar Telecommumnications, Ltd. stock dropped from 65 cenis per share to 26 cents
per share. Over the approximately two years Greenfield served on the official Globalstar, L P
creditors’ commuttee, Greenfield on occasion had access to the terms of proposed offers by third
parties to purchase Globalstar, L.P.’s assets before the terms of those offers were disclosed
publicly.



11, While serving as co-chair of Adelphia’s equity holders® committee, Greenfield had
access to information prepared by Adelphia concerning Adelpha’s operations and in onc mstance
the company’s view of a long term business plan and estimated reorganization values.

12 While serving as co-chair of WorldCom’s creditors’ committee, Greenfield had
access to information prepared by WorldCom concerning WorldCom's valuations and operations.
Greenfield participated in confidential negotiations among various constituencies over the
allocation and distribution of WorldCom’s reorganization value and he was intimately involved in
the search for a new CEOQ for WorldCom. As co-chair of the committee, Greenfield also had
occasion to interact personally with WoerldCom’s CEO and other influential persons that had
dealings with WorldCom. In June 2003, Greenficld applied for membership on the Board of
Directors of reorgamized MCI, Inc., the surviving entity that was to emerge from WorldCom’s
bankruptcy, but he was not appointed to the Board

Blue River did not Have Any Written Procedures to Prevent the Misuse of Material,
Nonpublic Information Obtained by Greenfield.

13.  Blue River’s supervisory and compliance procedures manual required that
Greenfield, as manager, implement measures to prevent the dissemination of material, nonpublic
information in his possession and, if necessary, restrict persons associated with Blue River from
trading m the securities of issuers for which he possessed such information.

14.  The only measures Blue River took occurred when Greenfield became Blue River’s
representative on the Globalstar, Adelphia and WorldCom committees, respectively. Those
measures were: (1) Greenfield told Reybold to take over the trading in the secunities of those
issuers; (2) Greenfield told the Blue Raver staff that he would have no role in trading decisions
while he was serving on the committees; and (3) in the case of WorldCom only, Greenfield also
circulated a one page memorandum to his staff advising them that he would not be mvolved in
trading decisions and that due to the small size of the firm there should be no discussion or mention
of WorldCom in the office. Nevertheless, Greenfield also requested that lns staff inform
Greentield of all public information they became aware of regarding Globalstar, Adelphia and
WorldCom.

15.  Greenfield maintained a small office adjacent to Blue River’s trading room. The
trading room consisted of four desks placed back to back in a converted dining room on the ground
floor of the townhouse. Communication between Greenfield and Blue Raver’s traders was
generally informal and face-to-face or by telephone. While serving on the respective committees,
Greenficld would frequently walk through the trading room and ask Reybold or other employees
for the current market quotes for Adelphia and WorldCom securities On one or more occasions,
Greenfield and Reybold together met personally with a secunties analyst who covered Globalstar
securities and talked to the analyst about his evalnation of Globalstar, L.P.’s satellite technology.
Greenfield also received daily Blue Rever profit and Ioss reports prepared by Reybold that reftected
Blue Ruver’s trading activity in Globalstar, Adelphia and WorldCom securnties.

16.  Blue River did not have any written guidelines or procedures in place to prevent the
mususe by Reybold or Blue River of matenal, nonpublic information obtained by Greenfield while
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he served on the commiittees and it did not restrict Blue Ruver’s trading in Globalstar, Adelphia or
WorldCom securitics during the period when Greenfield was in possession of material, nonpublic
mformation about these companies. No person at Blue River monitored for compliance purposes
any aspect of Blue River’s trading in Globalstar, Adelpha or WorldCom securities or reviewed
Reybold’s trade tickets for transactions in the securities of those issuers. Reybold continued to
trade actively in Globalstar, Adelphia and WorldCom securities in Blue Raver’s proprietary
accounts while Greenfield, who was Blue River’s comphance officer and principal owner, served
on the Globalstar, Adelphia and WorldCom committees

17. Blue River realized a net profit of $167,309 from trades in Globalstar securities,
$664,241 from trades in Adelphia securttics, and $424,290 from trades in WorldCom securities
during the time that Greenfield served on the respective committees of those issuers

Blue River Obtained Membership on WorldCom’s Creditors’ Committee by
Misrepresenting Its Holdings in WorldCom Securities to the Office of the U.S. Trustee and
Thereby also Indirectly Misrepresented Its Holdings to the Public.

18.  WorldCom filed for bankruptcy protection on July 21, 2002 {the “Petition Date™).
On the Petition Date, Blue River owned only $6 million in face value of WorldCom unsecured
7.5% notes due 2011 (the “Notes™) and $500,000 n face amount of WorldCom 6.25% Notes duc
2003.

19. On July 25, 2002, Greenfield directed Reybold to execute a short sale of $400,000
in face value of the Notes in one Blue River proprietary account and a purchase of $400,000 in
face value of the Notes in another Blue River proprietary account and to book both trades as
having been made *“as of” July 19, 2002, the last business day before the Petition Date. In fact,
Blue River had not traded any WorldCom secarities on July 19, 2002.

20.  On July 26, 2002, Greenfield directed Reybold to cancel the prior day’s trades and
to execute, “as of” July 19, 2002, a short sale of $400 million in face value of the Notes in one
Blue River proprietary account and a purchase of $400 million in face value of the Notes in a
another Blue Raver proprietary account. Blue River’s account statements for the month of July
2002 prepared by Blue River’s clearing firm reflect the short sale in one Blue River proprietary
account and the purchase in a separate Blue River proprietary account.

21 Also on July 26, Greenfield sent a letter to the U.S. Trustee for the Second Circuit
requesting that Blue River be appointed to WorldCom’s official unsecured creditors’ commuttee.
Om a questionnaire attached to his letter, Greenfield represented that Blue River held a $400
milhion unsecured claim aganst WorldCom based upon the Notes. The letter did not disclose that
Blue River had no net economic interest i the notes because it also held a $400 million short
position in the Notes, that the transaction in the Notes had not yet settled, or that the purchase had
occurred after the Petition Date but was backdated to a date prior to the Petition Date A $400
million unsecured claim would have put Blue River among the top 20 unsecured creditors of
WorldCom as disclosed m WorldCom’s schedule of the 50 largest unsecured claims agamst 1t that
was filed on the Petition Date



22.  OnJuly 29, 2002, the U.S. Trustee for the Second Circuit appointed Blue River to
WorldCom’s official unsecured creditors’ committee and Greenfield became co-chair of the
committec, On or about July 30, 2002, Greenfield directed Reybold to cancel the $400 milhon
short sale and associated purchase of the Notes, leaving Blue River only with 1ts original $6.5
million position m WorldCom debt. The $6.5 mllion face value claim was much smaller than the
smallest unsecured claim listed by WorldCom in the schedule of the 50 largest unsecured claims
against it, which exceeded $100 million

Reybold was not Registered With the NASD.,

23.  During the entire time that Reybold was employed as Blue River’s principal
securities trader he was not registered with the NASD. Greenfield knew since at least 1995 that
Reybold was not registered with the NASD but tock 1o steps to remedy that deficiency.

Iv.
Conclusions
Sections 15(b)(7) and 15(I) of the Exchange Act and Rule 15b7-1.

24.  Section 15(f) of the Exchange Act provides that “every registered broker or dealer
shall estabhsh, maintain and enforce written pohcics and procedures reasonably designed, taking
mto consideration the nature of such broker’s or dealer’s business, to prevent the misuse m
violation of this title, or the rules or regulations thereunder, of material, nonpublic information by
such broker or dealer or any person associated with such broker or dealer.”

25.  Greenfield’s membership on the committees gave him direct access to material,
nonpublic information concerning Globalstar, Adelphia and WorldCom. The only steps Blue
River took to prevent the misuse of such mformation were Greenfield’s oral directive to Reybold
to take over Blue River’s trading in the securities of those issuers and the circulation of the one
page memorandum regarding WorldCom. These steps were inadequate to guard against the
potential misuse of material, nonpublic mformation in light of the conflicts of interest arising from
Greenfield’s serving as Blue River’s representative on the committees at the same time that he was
also Blue Rrver’s compliance officer, principal owner, and general securities principal. In re Guy
P. Wyser-Pratte, Wyser-Pratte Management Co., Inc., and Wyser-Pratte and Co., Inc., Exch. Act
Rel. 44283 (May 9, 2001). The potential for misuse of such information was exacerbated by the
physical proximty of Greenfield to Blue River’s traders and the informal nature of
communications between Greenfield and his employees.

26.  Accordingly, Blue River willfully violated Section [5(f) of the Exchange Act and
Greenfield willfully aided and abetted and caused Blue Raver’s violation.

27 Rule 15b7-1, promulgated under Section 15(b)}(7) of the Exchange Act, provides
that “no registered broker or dealer shall effect any transaction in, or mduce the purchase of, any
securtty unless any natural person associated with such broker or dealer who effects or is involved
in effecting such transaction is registered or approved 1n accordance with the standards of trunmg,
experience, competence, and other quahfication standards . . . established by the rules of any
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national securtties exchange or national securities association of which such broker or dealer is a
member.”

28.  Reybold had been Blue River’s principal securities trader from at least 1995, and
Greenfield knew that Reybold was not registered with the NASD as required by NASD Rule 1031.

29.  Accordingly, Blue River willfully violated Section 15(b)(7) of the Exchange Act
and Rule 15b7-1 thereunder, and Greenfield willfully aided and abetted and caused Blue River’s
violations.

Section 10(b) of the Exchange Act and Rule 10b-5.

30.  Section 10(b) of the Exchange Act proscnibes the use of any deceptive device in
connection with the purchase or sale of securities in contravention of rules prescribed by the
Commission. Rule 10b-5 under the Exchange Act makes it “unlawful for any person, directly or
indirectly, by the use of any means or instrumentality of interstate commerce, or of the mails, or of
any facility of any national securties ¢xchange, (a) to employ any device, scheme, or artifice to
defraud, (b) to make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the circumstances under which they
were made, not misleading, or (¢) to engage in any act, practice, or course of business which
operates or would operate as a fraud or deceit upon any person, in connection with the purchase or
sale of any security.”

31.  Greenfield caused Blue River to enter into the $400 million backdated short sale
and purchase of the Notes between two separate Blue River proprietary accounts in order to
musrepresent to the office of the U.S. Trustee his true holdings in WorldCom securities to help him
gain membership on WorldCom’s creditors’ committee. The credrors’ comnmuttee was statutorily
charged with participating 1n the formulation of a reorganization plan that would affect
WorldCom’s distributions to equity and debt securities holders and other creditors. 11 U.S.C. §
1103(c).

32 As co-chair of the comumnittee, and at a time that Blue River owned WorldCom debt
securities, Greenfield played a significant role 1n negotiating with various WorldCom
constituencies over the allocation of WorldCom’s reorganization value among WorldCom
secuntics holders and other creditors. Greenfield also obtained the personal benefit of access to
influential persons in the Amencan busmess world and the possibility of becomung a member of
reorganized WorldCom’s Board of Directors, both benefits that he would not likely have obtained
had he not been appointed to WorldCom’s creditors’ commuttee.

33.  Greenfield used a deceptive device, and engaged in a series of acts, practices, or
courses of business, which operated as a fraud or deceit on the U S Trustee m connection with the
purchase or sale of a security. Greenfield entered mto a purchase and simultaneous short sale of
the same amount of Notes, leaving Biue River with no net econormc jnterest in the Notes.
Greenfield backdated the purchase to a date prior to the Petition Date and caused Bluc River to
cancel the trades immedrately after he was appomted to the WorldCom creditors’ committee.
Greenfield also knowingly misrepresented to the U.S. Trustee that Blue River owned $400 mullion
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in face value of the Notes, when in fact this interest was offsct by the short position in another Blue
River proprietary account,

34,  Because the long position 1n one proprietary account was offset by a short position
in another proprietary account, Blue River had only a $6.5 million face value claim agamst
WorldCom. Had the U.S. Trustee known that Blue River's claim was $6.5 million and not $400
million, it is unlikely that Blue River would have been appomted to WorldCom’s creditors’
committee. By obtaimng membership on WorldCom’s creditors’ committee, Greenfield indircctly
misrepresented to all WorldCom constituencies and the public the magnitude of his holdings in
WorldCom securities and thereby gained undue influence in WorldCom’s reorganization
proceedings. Greenfield’s actions also could have had the effect of depriving ancther legitimate
creditor from obtaining a seat on WorldCom’s creditors’ commuttee,

35.  Section 10(b) “does not confine its coverage to deception of a purchaser or seller of
securities . . . ; rather, the statute reaches any deceptive device used “in connection with the
purchase or sale of any security.”” U.S. v. O’Hagan, 521 U.S. 642, 651 (1997). See also SEC v.
Zandford, 535 U.S. 813, 820 (2002) (section 10(b) “should be construed not technically and
restrictively, but flexibly to effectuate its remedial purposes™). The “in connection with”
requirement can be satisfied when a fraud or deceit is “practiced on one person, with resultant
harm to another person or group of persons.” U.Sv. O’Hagan, 521 U.S. at 656.

36. A musrepresentation concerning the extent of one’s ownership of a class of
securitics may form the basis for a Section 10(b) violation. SEC v. Bilzerian, 29 F.3d 689 (D.C.
Cir 1994); SEC v. Drexel Burnham Lambert, Inc., 837 F. Supp. 587 (S.D.N.Y. 1993), aff d, 16
F.3d 520 (2d Cir. 1994); In re Basic Capital Management, Inc. et al, Exch. Act Rel. No. 46538
(September 24, 2002). Here, all of the acts, practices, or courses of business which operated as a
fraud or deceit on the U.S. Trustee were connected to a series of securities transactions: the
purchase and simultaneous short sale were securities transactions, and the backdating concemed
those transactions. In addition, the musrepresentations made to the U.S Trustee about the value of
Blue Raver’s holdings werce directly tied to the purchase and short sale of the Notes.

37.  Accordingly, Blue River and Greentield willfully violated Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder, and Greenfield willfully aided and abetted and caused
Blue River’s violations.

Section 17(a) of the Exchange Act and Rule 17a-3

38 Blue River also violated the Exchange Act’s books and record keeping provisions.
Blue River’s blotters and frade tickets concerning the short sale and purchase of the $400 mtllion in
face value of WorldCom Notes incorrectly reflected that the transactions occurred on July 19,
2002, when, 1n fact, Blue River did not execute any trades in WorldCom securities on that date.

39 Section 17(a) of the Exchange Act and Rule 17a-3 thereunder provide that “every
broker or dealer registered pursuant to section 15 of the Securities Exchange Act of 1934, as
amended, shall make and keep current .. books and records relating to 1ts business.”



40 Accordingly, Blue River willfully violated Section 17(a} of the Exchange Act and
Rule 17a-3 thereunder, and Greenfield willfully aided and abetted and caused Blue River’s
violations.

Undertakings

41.  Blue River has voluntarily filed with the Commission a Form BDW seeking a full
withdrawal from registration with the Commission, all Self-Regulatory Organizations and all
jurisdictions. Blue River also filed with the Commission notification, pursuant to Exchange Act
Rule 15b6-1(b), that it consents to delay the date the Form BDW becomes effective for purposes
of the Order until immediately after the Comnmusston institutes the Order. Blue River further
undertakes to:

a. Not withdraw its Form BDW; and

b. Provide to the Commission, with fifieen (15) days after the date of the entry of the
Order, an affidavit from an authorized agent of Blue River that Blue River has not
conducted any business as a broker-dealer after November 30, 2004,

42.  Greentfield shall provide to the Commiission, within thirty (30} days after the end of
the six (6) month suspension period described below, an affidavit that he has complied fully with
the sanctions described m Section V. below.

In determining whether to accept the Offers, the Commission has considered these
undertakings.

V.

In view of the foregoing, the Commission deems it appropriate and in the public interest to
impose the sanction agreed to in Respondents’ Offers.

Accordingly, pursuant to Sections 15(b)(4), 15(b)(6), 21B, and 21C of the Exchange Act, it
is hereby ORDERED that;

A. Blue Raver cease and desist from commutimg or causing any violations and any
future violations of Sections 10(b), 15(b)(7), 15(f), and 17(a) of the Exchange Act and Rules 10b-
5, 15b7-1, and 17a-3 thercunder;

B Greenfield cease and desist from committing or causing any violations and any
future violations of Section 10(b) of the Exchange Act and Rule 10b-5 thereunder and from
causing any violations and any future violations of Sections 15(b)(7), 15(f), and 17(a) of the
Exchange Act and Rules 15b7-1 and 17a-3 thereunder;

C Greenfield and Blue Raver are censured;

D Greenfield be, and hereby is, suspended from assoctation with any broker or dealer
for a penod of six months, effective on the second Monday following the entry of this Order;
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E. Greenfield and Blue River shall together pay a civil money penalty m the amount of
$150,000 to the United States Treasury within three (3) days of entry of this Order. Such payment
by Greenfield and Blue River, who are jointly and severally liable for the penalty amount, shall be:
(A) made by United States postal money order, certified check, bank cashier’s check or bank
money order; (B) made payable to the Securities and Exchange Commission; (C) hand-dehvered
or mailed to the Office of Financial Management, Securities and Exchange Commussion,
Operations Center, 6432 General Green Way, Stop 0-3, Alexandria, VA 22312; and (D) submitted
under cover letter that identifies Greenfield and Blue River as Respondents in these proceedings
and the file number of these proceedings, a copy of which cover letter and money order or check
shall be sent to Alistaire Bambach, Assistant Regional Director, Division of Enforcement,
Securities and Exchange Commuission, 3 World Financial Center, Room 4300, New York, New
York 10281-1022; and

E. Blue River shall comply with the undertakings enumerated in Section IV 41. above
and Greenfield shall comply with the undertakings enumerated in Section IV.42. above.

By the Commission.

Jonathan G. Katz
Secretary
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