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Subject FRCP - Need for new Rule re Motions in Limine

Dear Committee Members,

I am sure I present nothing new in urgihg a new rule governing motions in limine. The
growth of importance of these motions is a direct outgrowth of the application by the courts of
the “Daubert Rule” and its progeny.

These motions have become the “portal” or “gauntlet” through which most expert reports
! must pass. They have become the frequent focal point of litigation based on expert testimony.
; : Not only do they often take up a great deal of time, but the scheduling of subsequent motions to
! amend the experts’ reports and the follow—on motions in limine regarding the amended reports
(sometimes two or even three iterations of this process) serve to throw the scheduling orders out
of whack — often to the great frustration of both court and counsel. Without any proof other than
anecdotal comment, I get the strong impression that a substantial number of complex causes of
action are frustrated by the current process involving these motions and consequently never have
“their day in court.” ‘

I suggest that this matter of motions in limine is the elephant in the Rules room that is
being ignored.
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