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Committee Rules Practice and Procedure
Administrative Office of the United States Courts
1 Columbus Circle N.E.

Washington, DC 20544

RE: Rule 68 Offer of Judgment
Dear Committee Member:;

I request that the Committee consider a change to the Offer of Judgment Rule 68 currently in effect. I
submit to you that the current Rule, as it is currently constituted, is extremely one-sided and favors the
defendant over the plaintiffs. I respectfully draw the Committee’s attention to the New Jersey Court Rule
4:58 Offer of Judgment, which is attached. Under the New Jersey Rule, either party has the right to file an
Offer of Judgment. %

Why is the Federal Rule only available to the defendants? What policy reason precludes the plaintiff
from utilizing this very effective mechanism? I found, in my practice, that the New Jersey Offer of Judgment
is very effective in forcing the defendant to take a realistic view of the value of a case, weighing the
consequences of their failure to accept a reasonable offer.

Respectfully submitted,

James J. Curry, Jr.
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REMEDIES AND SPECIAL PROCEEDINGS 4:58-2

accepted prior to verdict, See Granduke v..Lembesis, 256 N J. Super 546 (App
Div. 1992) : o :

RULE 4:58. OFFER OF .]UDGMENT

4:58-1. Time and Maiirier of Making and Accepting Offer

a. .Exceptina matrunomal action, any party, may, at any time more than
20 dag;s before the actual trial date, serve on any adverse party, without
prejudlce, and file with the coum, an oﬁer to takea moneta-ry Ju;lgment in the
offeror’s favor, or as the case may be, to allow judgment t to be taken against
the _offeror, for a sum stated therein (mc]udmg costs). The oﬁ'er shalg not be
effectwe un.less& at the time. tlle offer is. extended, the relief sought by, the
part,m m the case is. exclus:vely monetary in nature

b. If at any time on:or. prior: tg.the. 10th- day before the: aetual trial date the
offer is.accepted; the:offeree.shall-serve;on the offeror and. file a notice of
acceptance with the court. The making of a further offer shall constitute a
withdrawal of all previous offers made by that party. An offer shall not,
however, be deemed withdrawn ‘upon thé making of a ‘counter-offer by an
adverse party but shall remain open until accepted or withdrawn as is herein
provided. If the offer is not accepted on or prior to: the 10th day before the
actual. trial date or within 90: days. of its_service, whichever period first
expires,.it shall be de¢med. withdrawn and evidence thereof shall not be
admissible except in a proceeding after the trial to fix costs, intérest, and
attorney’s fee.. The fact:that an offer is not: accepted ‘dees not preelude a
further offer within the :time. lrenem ppescrlbe& in the same or- another
amount. or as. specified therein.; . o

Note: Source—R.R. 4:73. .Ame.ndadjllly« T 19?!‘1 to. bc effe@me Se.ptember 13, 1971 amendéed-July
13,1994 to be-effective September. 1;,1994; amended June 28,.1996.to be-effective September 1, 1996;
amended July 10, 1998 to be effective September 1, 1998 allacated to para, aphs (a) and (b), and
paragraphs (a) and (b) amended July 27 201')6 to be effec Seplember 1, 2 )

4:58:2. €onsequences of’ Non-,ﬁicceptanceof Clmmant’&‘ Oft‘er -

* (a) If the offer of a claimant i§ nof accé]jt‘etl and” ‘thie ‘claimant obtairs a
money judgment, in an amount that is 120% of the offer or miore, excludiﬁg
allowablé ‘prejudgnient interdst dnd* counsél fees, the ‘claimant ‘shall be
aHOWed, in*addition to' costs of St

FEd

it: (1) ‘all Téasonable’ ixtlgam‘in expeérises
maufféd‘i‘o"llowmg non-acceptarice; (2) pi-e;uﬂgment interest of eight percent
on the dmount of any money recovery from thé date of the offer or the date
of completion of discovery, whichéver'is fdter, butonly to‘the extent that such
premtlgment interest'exceeds the mterest prescribed by R. 4:42-11(b), which
also. shall ‘be allowable, and (3) « reasonable aitorney’s fee for. such
subsequent services as are compelled by the non-acceptance.

. (b) No allowances shall be granted pursuant to paragraph (a) if they wou]d
fmpose undite hatdship. If undue Hardship can be eliminated by reduciiig the
allowarice to a lower sum, the court shall reduce 'the amount of the allowancé
accord’ing’!y. A _ )
Note:, Amendgd July 7, 1971 to-be cﬁ’catlve' September 13 1971 amendcd July 14, 19?2 F? be
eﬁecl;l.ve September 5, 1972 g.mendcd T uly 17, 1975 tobe “effective September. 8, ;19‘?5 amended ]uly
13, 1994 to'be effective September 1, 1994+ amended | July 5, 2000 to be effecuve ‘September 5, 2000;
amended July 28, 2004 to be effective September 1,°2004; toxt amiended and designated as paragraph
(a),new paragraph (b) adopted July 27,2006 to-be effective Septcmber 1, 2006, pa:agraph (a) amended
July 23, 2010 to be effective September 1, 2010.
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4:58-3 RULES GOVERNING CIVIL PRACTICE

4:58-3. Consequences of Non-Acceptance of Offer of Party Not a Claimant
(a) If the offer of a party other than the claimant is not accepted, and the
claimant obtains a monetary judgment that is favorable to the offeror as
defined by this rule, the offeror shall be allowed, in‘addition to costs of suit,
the allowances as prescribed by R. 4:58-2, which shall constitute a prior
charge on the judgment., o o '

" (b) A favorable determination qualifying for allowances under this rule is
a money judgiment in an’amount, excluding allowable prejudgment intérest
and counsel fées, that is 80% of the offér or léss. " _ : .

(¢) No allowances shall be granted if (1) the cldimant’s claim is dismissed,
(2) a no-cauise verdict is returned, (3) only nominal damages are awarded, (4) -
a fee allowarice would conflict with the policies underlying a ‘fee-shifting _
statute or rule of court, or (5) an allowance would itipose undue hardship. If, *
however, undue‘hardship can be eliminated by reducing the allowance- toa
lower sum, the court shall reduce the amount of the allowance accordingly. -

Note: Source—R:R: 4:73; amended July 13, 1994 fo be effective September 1, 1994; amended July
5, 200Q:to be effective September 5, 2000; amended July 28, 2004 to be effective September 1, 2004;
text allocated into paragraphs {a), (b), (c), and paragraphs (a), (b), (c) amended July 27, 2006 to be
effective September 1, 2006. : , .

4:58-4. Multiple Claimis; Multiple Parties : . Buese g

(a) Multiple: Plaintiffs. If a party joins as plaintiff for the purpose of
asserting &' per quod claim, the claintants may make a single unallocated
offer. - . it oot Sy =2 s S : .

(b) Multiple Defendants. If there are multiple defendants against whom a
joint and several judgtheit is sought, and ‘oneé of the defendants offers in
response less than a pro rata share, that defendant shall, for purposes of the
allowances under R.-4:58-2 and -3, be deemed:not to have accepted. the
claimant’s offer. if, howevér; the offer-of a single'defendant, whether or not
intended as the offer of a'pro rated share; is at least ds favorable to the offeree
as the determination of totdl damages to which the offeree is entitled, the
single offering defendant:shall be entitled to the allowances prescribed in R.
4:58-3, provided, however, that the single defendant’s offer is at least 80% of
the total damages determined. .~~~ ' St s
-, () Multiple Claims, If a claimant asserts multiple claims for relief or ifa
counterclaim has been asserted against the,claimant, the claimant’s offer

shall include all claims made by or against that claimant. If a party nof

originally a claimant asserts a counterclaim, that party’s offer shall also
include all_daimg‘y}n@nd_.gqga‘i_nst.-th_e_nt.party. e &L e e @
«Note; Adopted July 5, 2000 to be effective September 5, 2000; caption amended, formier text
redesignated as paragraph (b) and amended, and new paragraphs (a) at_l‘_t:.l (c) adopted July 28, 2004 to

W

be effective September 1,2004, -

4:58-5.NewTrial, = . "
It an action is réquired to be retried, a party who made a rejected offer of
judgment in the original trial may, within 10 days after the fixing of the first
date for the retrial, sérve the actual notice on the offeree that the.offer then
made is renewed and, if the offeror prevails, the renewed offer will be
effective as of the date of the original offer. If the offeror elects not to 50 renew
the, original offer, a new offer may be made under this rule, which will be
effective as of the date of the new offer. 5 - :

Note: Former R. 4:58-5 redesignated as R. 4:58-6, and new R. 4:58-5 caption and text adopted July
23, 2010 to be effective September 1, 2010. : i
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REMEDIES AND SPECIAL PROCEEDINGS 4:58-6

4:58-6. Application for Fee; Limitations. . =~ - .

Applications for allowances pursuant to R. 4:58 shall be .made in
accordance with the provisions of R, 4:42-9(b) within 20 days after entry of
final judgment. A’party who is awarded counsel fees, costs, or interest as a
prevailing party pursuant to a fee-shifting statute, rule of court, contractual
provision, or decisional law shall not be allowed to recover duplicative fees,
costs, or interest under this rule. ' i :

Note: Adopted July 27, 2006.as R. 4:58-5 to be effective September 1, 2006; redesignated as R. 4:58-
6 July 23, 2010 to be effective September 1, 2010.

e w COMMENT s
History and Analysis of Rule Amendments: Sce Online Edition -
General Principles; 2004/2006 Amendments. : g
Operation of the Rules. = '
Applicabjlity. . - :
Eligibility of Offers.
Fee Shifting. ;
Multiple Parties, =~
6.1. Miltiple defendants.
6.2. Multiple claimants, -
6.3. Crossclaims.
- Application for.fe¢;. procedure. : .
1. General Principles; 2004/2006 Amendments. Inducement to settlement has
remained the fundamental purpose of the rule as it has evolved. See, e. g., Bestv,

C & M Door Controls, Inc., 200 N.J, 348,:356 (2009); Firefreeze v. Brennan &

e N

7

Nat’] Bank, 359 N.J. Super. 534, 542 (App. Div.); certif. den. 177 N.J. 489 (2003);
McMahon v. New. fersey Mfrs: Ins.; 364 N.J; Super. 188,.192. (App- Div.. 2003);
Palmer v. Kovass, 385 N.J. Cuper.-419, 425 (App. Div.), certif. den. 188 N.J. 356
(2606). And see Wiese:v. Dedhia; 188 N.J. 587,593 (2006). - ;
Nevertheless the .complexity of the rule thirough - its various permutations
continued to engender considerable confusion respécting its application, -and as
use-of the ruie became: more widespread, it appeared that there were interpretive
problems, including - the. .consequences and. effect of. fee-shifting, whether by
statute, rule or contract. That is to:say, if the prevailing-plaintiff is entitled to a fee
because of a fee-shifting statute, rule or contract, but the losing party was entitled
to'a fee under this rule, having made an unaccepted-offer in an adequate amount,
the question arises as to how: te reconcile the apparent conflict in award of fees.
Moreover, there was growing concern that the rule was being used not primarily
as a settlement device but rather to effect fee-shiftingiin cases where neithera rule
nor a statute provided for attorney-fee allowances, that is, to move away from-the
American rule and towards the English rule discussed in History and Analysis of
Rule Amendmeats Comment 1 on R. 4:42-9.: Accordingly, the Civil Practice
Committee again studied-the rule during-the 2002-2004 rule cyocle, and while the
study was not then completed; interim recom endations to simplify application
and construction of the rule 'were made and adopted effective September 2004.
The study was completed during the 2004-2006 cycle. Although a minority of the
Civil Practice Committee was of the view that the offer of judgment rule created
more problems than it solved::and should therefore ‘be - deleted, - the majority
proposed additional -amendments designed to address remaining problems, and
these recommendations were accepted by the Supreme Court, -
A8 a result of the 2004 recommendations, the major change made by the
September 2004 amendment Wwas the elimination of the former dichotomy

Access THis- Book ONLINE - SEE INSIDE BAck CovEr. 1869



4:58-6[1] ~ RULES GOVERNING CIVIL PRACTICE

between liquidated and unliquidated damages-in respect of the so-called margin of
error;.See, e.g.,-Sema-V.. Automall 46-Inc., 384-N.J. Super.-145, 153 (App. Div.
2006)..That is, in all cases, the application of the: rule is triggered-only if. the
claimant ebtains arecovery of less than 80% of themnon-claimart’s: offer,-and if the
offeror is: the claimant; he must obtain 4 récovery-of 120%: or more of: the offer
before the non-claimant is liable for fees. In addition, the former:requirement. of -
R. 4:58-3 that a claimant obtain a verdict of at least $750 in:order for the offeror
to-qualify for a fee-allowance was eliminated in favor of the provision that fees are
not allowable against the claimant if the actionis-dismissed, -a no-cause verdict is
returned, or only nominal damages -are agwarded. The 2004 amendments also
provide that for purposes of comparmon f..the offer . with .the recovery,
prejudgment interest and attorney’s fees otherwise allowable are disxegmvded This
provision accords with the holding in Lobel v. Trump Plaza Hotel & Casino, 335
N.J. Super. 319 (App. Div. 2000). See also Sema v. Automall 46 Inc., 384 N.I.
Super. at 154. The amendments further provide that the additional eight percent
prejudgment interest calculated from the date of the offer (or date of the
completion of discovery) to the date of recovery is allowable only to the extent it
exceeds prejudgment interest allowable by R. 4:42-11(b). Finally, the 2004 rule
requires the application for the allowances permitted thereby to. be made in
accordance with R. 4:42-9(b) within 20 days after entry of final judgment. -
The:September 2006 amendments addréssed these additional ‘problems. The
first derives from the. difficulty of comparing-an-offer with‘a judgment.actually
rendered Where non-monetary relief.is‘sought, in'full or in-part, and-isigranted:
Accordingly, R. 4:58-1 was aménded to permit an' effective offer to be made-only
if, when it is made, the relief sought'is exelusively monetary. Thus, illustratively,”
if both an injunction-and‘morney:damages are sought; d valid offer cannot be made.
If, however, the injunctive count of 'the ‘complaint:is dismissed-leaving onlyithe
monetary relief request, a ‘valid. offer rhay ‘then’ bé-made:’ The seeond issue
addressed by the September 2006 amendments:isthe-amelioration of-the English-
rule aspect of the offer of judgment rule by theinclusion of ahardship exception:
ThusR:4:58-2.wasarhended to add a paragraphi(b); which authorizes the ‘courtto
withhold-an allowance where there has been nensacceptance of a claimant’s offer
if an allowance: woulld:result in-undue hardship or, alternatively, to' reduce: the
amount of the:allowdnce if a reduction will eliminate the hardship. With respeet
to the-consequences: of a.non-claimant’s rejection of the offer as provided by:R
4:58-3, the rule had provided that there would:be:ne fee allowance if the claim was
dismissed,-a no-cause verdict returried:or only:nominal damages awarded.The
September 2006 amendment.added to: this list:the same hardship provision added
to: R.:4:58-2 as well as a fifth-exception, namely, that a feé. allowance. would
conflict with the-policies: underlying a:fee-shifting statute or rule of court:This
fifth-exeeption is intended to.deal with the feesshifting problem: where denial of &
full fee to.the prevailing party would be inconsistent-with ‘thes policy of the:fee-
shifting statute involved. See further Comment 5.infra: Finally, by the adoption of
4:58-5, the 2006 amendiments prohibit:thé. award of duplicative fees, interest or
costs: Although as-a:procedural rule, this’ameridment eliminating. the liquidated-
unliquidated damages ' distinction 'is''subject toithe: time ' of : decision. rule;. the
Supreme Court-relaxed  the rule:ipursuant to«R::1:1-2:so-as to preserve:the
distinction*where the:offer: was :made-and: the .case fully tried . béfore the -rule
change, the amendment having:become effgctive during the - period - between
completion of trial and the court’s decision.-Romagnolav. Gillespie; Inc.; 194 N.J.
596 (2008). But see Best v. € & M Door Contrels, 402 N.J..Super. 229, 240-242
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REMEDIES AND SPECIAL' PROCEEDINGS 4:58-6[21

(App. Div. 2008), aff’d in part, rev’d in part on other grds 200 N.J. 348 (2009),
applying the 2006 amended rule where the jury verdict was returned before the
amendment.date but counsel did:not seek fees until after. See also Kas Oriental
Rugs; Inc. v. Ellman, 407 N.J. Supér:538, 551-552 (App. Div.), certif. den. 200
N.J. 476 (2009), applying the 2006 amendment to reverse the trial court’s
allowance of fees under .the pre-2006 version of the rule where the amendment
became effect.we w]:ule the Judgment was pendmg appeal.

2. Operatlon of. the Rules. . Essentlally, the.rules prowde that. any party. to any
action, other. than a matrimonial, action, in. which exclusively monetary damages
are sought, including both liquidated and unliquidated damages, may, at any time
not later;than 20 days prior to,the actual trial date serve upon the opposing party
an offer to allow judgment in a specific amonnt or of a specific nature to be taken
against him if he is-defending.against a claim or to be entered in his favor if he is
asserting. a; claun If, -however, .both non-monetary damages and monetary
damages are. soug,ht a valid- offer cannot be made unless and until the non-
monetary Glaun is dismissed, :

The party to: whom the offer is made has unul the tenth day prior to the actual
trial date or-90 days after sétvice-of the offet; whichever period first expires, to
accept the- offer. If the offer is-accepted: within the applicable time period, ther
none of the penalties of the rule applies. Estate.of Okhotnitskaya v. Lezameta, 400
N.J: Super: 340, 348 (Law Div. 2007) (the 90-day period cannot be foreshortened
by the offeror’s intervening motion: to confirm an -arbitration award minus the
amount:of the offer). If it is not so accepted;. it is'deemed withdrawn and is
inadmissible for any purpose‘except the fixing of ‘allowances after trial. The
“actual'trial’date” has-been constried as thé actual date of the first trial where the
first trigkiended in 'aimistrial “and the verdict in the second trial was set aside;
necessitating a third trial..Thus; an-offer made prior to the first trial was deemed
to be, for purposes of sanctions under the rule; still viable at the conclusion of the
third-trial: Negron v. Melchiorre; Inc.; 389:N.J. ‘Super. 70190, 94296 (App. Div.
2006); certif.: den. 190 N:J: :256-¢2007).. Fhe question raised by the decision,
particularly ‘in’ view: of the ‘substantial finaneial: consequences, is whether'the
offeree teasofiably assumed that the offer mirade beforé the fitst trial términated
with its:conclusion. SeeiR., 4:58-5 ‘now: detailing 'the effect:of a new trial on a
previously. tendered offer:of judgment: See further 2010 Repnrt of the Supreme
Court Civil Practice Committee available online. . :

_ A counter-offer will not affect the viability of the original Offer-r whlch remains
open until acgepted or: withdrawn. Moreoyer;.a second offer by, the offeror will not
negate. the fee-shifting. consequences-of the eriginal unaccepted offer, and hence
the date of the first offer. will control the fixing of interest and attorney’s fees,
Palmer v. Kovacs, 385 NJ Supe,r 419 427, (App Dlv} .certif. den. 188 N 1. 356
(2006) S8 Ly N gl

- Astor rhe &ppl:cano,nof the mlc s prcmswns that a fec w1Il not be allowed when
the cause of ‘action- by the rejecting party! is- dismissed in its entirety, see Kas
Oriental'Rugs; Ic. v./Ellman, 407 N.J. Super, 538, 556-558 .(App:.Div:); certif.
den:. 200-N:J:'476:£2009), precluding a‘fee’allowarice: when' a: rejected: 'offer of
judginent did notdistitiguish:between ¢laims@nd the rejecting claimant prevailed
on-one claim::As toithé-application:of the fulé that precludes a fee when nomiral
damages are’awarded, See Reid . Finch;:425 NJ. Super. 196; 203-204 (Law: Div:
2011),.rejecting “plaintiff’s argument -that ek’ expenses should be: deducted in
determining whether an award is nominal. r
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4:58-6[2] - RULES GOVERNING CIVIL PRACTICE

The rejection of the offer does not preclude the. offering party from
subsequently submitting the same or a different offer within the prescribed time.
In the absence. of a subsequent offer, a rejecting offeree will be subject to the
consequences provided for by R. 4:58-2 and R. 4:58-3 on the basis of the rejected
offer. . . ' : e S

The consequences of non-acceptance are spelled out in R. 4:58-2
(consequences of non-claimant’s rejection) and R. 4:58-3 (consequences of
claimant’s fejection). Both rules provide that if the judgmentis withina 20 percent
margin of error, the party whose offer was réjected is entitled to attorney’s fees and
actual litigation expenses incurred after the date of non-acceptance unless a'stated
exception of the rule applies. See, illustratively; Sovereign Bank v. United Nat’l
Bank, 359'N.J. Super. 534, 542 (App. Div.), certif. den. 177:N.J: 489 (2003). In
calculafing the amount of the judgmiént, the question of whether to include a
prevailing party’s‘entitled court costs was raised but not answeréd'in Kas Oriental
Rugs, Inc. v. Ellman; 407 N.J. Super. 538, 554 (App. Div.), ceftif. den. 200 N.J.
476 (2009). R. 4:58-2 further provides that if a money judgment is entered in favor
of a claimant in an amount at least.equal t0:120 percent of his:rejected-offer, the
claimant is also entitled to eight percent interest on the judgment calculated from
the date of the offer or the date of the completion of discovery, whichever:is later,
but only to the extent it exceeds prejudginent interest allowable by R. 4:42-11(b).
The purpose of the stipulation of the later of these dates, i.e.; the date of the-order
or the-date of completion of discovery,is ebviously designed to-afford the
defending party -a reasonable .opportunity to make his own evaluation-of the
reasonableness of the offer in terms of the probable financial worth of the.claim.
See also Malick v: Seaview Lincoln Mercury, 398 N.J. Super. 182, 189-190<(App. -
Div. 2008).(whether a high-low agreement preserving the right to attorney’s fees
under the offer of judgment rule also preserved the right to 8 percent prejudgment
interest s -a matter of contract interpretation). The amount of the fee is to:be fixed
by the court upen consideration of the releyant circumstances. It is, moreover,
clear that a.fee allowance under the rule is'mandatory if its terms.are met, subject
only to the exceptions set forth inR.:4:58-2(b) and R. 4:58-3(c). See ; Wiese v.
Dedhia, 188 N.J. 587,.592-593 (2006). See also: Reid v..Finch, 425 N.J. Super.
196, 206-207 (Law Div. 2011)(considering undue hardship in reducing the costs).
Included within the mandatory fee allowance are fees for appellate- services
incurred by a litigant-respondent entitled to a fee for trial services: -

* With respéct to'the withholding of a- fee under the offer ‘of judgment rule
because allowance of 4 fee would conflict With the policy of a fee-shifting'statute,
see Best v. C & M Door Controls, Inc., 200 N.J. 348 (2009), holding that the policy
of a fee-shifting statute would be violated by enforcement of the offer of judgment
rule if the statute does not allowd fee to a prevailing defendant or allows it only
under limited circumstances not present in the case before the court. Thus, an
award may not be made to a defendant-under the Prevailing Wage:Act or, unless
plaintiff acted without basis in law or fact and the employer was vindicated, under
the - Conscientious - Employee - protection’ Act (CEPA). Nevertheless the
reasonableness of the defendant’s offer of judgment may be taken into-accountin
calenlating the attorney’s fee award under: the shifting statute: Bestv. C & M Deor
Centrols, Inc., 200 N.J.-at 360-361. It has-also been held:that the fee-shifting
provisions of Sales Representatives” Rights:Act (SRRA), N.J.S. 2A:61A-2, trump
the offer of judgment rule, Kas Oriental Rugs, Inc. v. Ellman; 407 N.J. Super. 538,
559-560 (App. Div.), certif. den. 200 N.J. 476 (2009). : At et u p
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REMEDIES AND SPECIAL PROCEEDINGS 4:58-6[5]

R. 4:58 does not mandate the acceptance by the offeree of an offer of judgment.
Thus, a court cannot compel an offeree to. accept such an offer. See Hoehn v.
Barrett, 338 N.J. Super. 365, 372-373 (App. Div. 2001). .. .

Forpurposes of determining which party prevails under this rule, it is the actual
verdict that is compared to the offer. See:Gonzalez v. Safe & Sound Security, 185
NJ. 100, 123-125 (2005), so holding: where the defendant had wanted the offer
compared to its liability as limited by ‘a bankruptcy court. - . -

Clearly, any fee allowed under this rule must be reasornable, must comport with
R:4:42-9(b). and must be supported by adequate findings: of the trial judge based
on the proofs. See Best v. C.& M Door: Controls, Inc., 200 N.J. 348,-360-361
(2009); Kas Oriental Rugs, Inc. v. Ellman, 407 N.J.Super. 538, 561-562. (App.
Div.), certif. den. 200 N.J. 476 12009). . : : ] ;

3. Applicability. The rule is'applicable to the Unsatisfied: Glaim and Judgment
Fund. See Crudup v. Marrero, 57 N.J. 353 (1971). Cf.Boyd v. Matini, 132 N.J.
Super. 324 (App. Div. 1975). It is also expressly ‘applicable to arbitration
proceedings pursuanttoR. 4:21A. See R. 4:21A-3 and Comment thereon. See also
Elrac, Inc. v. Britto, 341 N.J. Super. 400, 404 (App. Div: 2001). It has also been
held to be applicable to marital torts, which are deemed not to constitute
matrimanial actions. for purposes of the rule. See Borchert v..Borchert, 361 N.J.
Super. 175, 182-183 (Ch. Div. 2002). e L e -

- M the claimant is an insured suing his own carrier for-UIM benefits, he is
entitled to the benefit of the rule if his offer is ot accepted:-even if the addition of
attorney’s fees and costs-to the:compensatory: damage-award will result in an
overall recovery exceeding the policy: limits. McMahon v: New J ersey Mfrs. Ins.,
364 N.J. Super. 188, 193 (App. Di. 2003): 50 =7 mw i :

. «Attorneys who.appear pro-se-have. been held entitled to the benefit of the rule
if an.offer of judgment made ‘by:them meeting the terms .of the rule for an
allowance has been declined by the offeree. See Brac , Eichler, P.C: v, Ezekwo,
345 N.1. Super. 1, 17-18 (App=Div. 2001), . - - - -

" The rule has, hawever, been:held inapplicable to condemmation actions tried in
the Law Division. Casino Reinvest. Dev. Auth, v Marks;:332 N.J. Super. 509,
5#3-515 (App: Div.), certif. den. 165 NJ:60742000). Nor-doss it apply: to actions
in:the Special Civil Part. See Bandler v Maurice, 352 N.J. Super. 158, 165 (App.
Div. 2002); R - R TR % - . g o
-4:Eligibility of Offers. An offér of no-catise for action is not an offer'within the
intendment of the rule. See Essex: Bank ‘v, ‘Capital Resources Corp., 179 N.J.
Super.. 523 (App. Div.), certif. den. 88 N.J. 495 (1981). - ..,..0 .

Although the attorney’s-fee rule had originally been drawn:in-mandatory terms,
R;4:58-2 and 4:58-3 now provide for:a hardship exception for:both claimants and
nen-claimants and additional : exceptiofis' for' claimants; Compare. R." 4:21A-
6(c)(5), authorizing the eourt to'relieve an.obligated party on a trial de novo of the
expenses:thereof in the event of substantial econontic hardship. -

While a party need not consider an offer to settle the full amount .ofall claims,
the rule does apply to those claims surviving:after partial summary judgment. City
of Cape May v. Coldren, 329'N.J. Super. 1, 10-11 (App. Div. 2000).. .. -

5. Fee Shifting. The offer of judgment rule.does not explicitly réquire that the
offer be made in good faith and for.the purpose: of effecting: a settlement of the
contreversy. Nor does it explicitly state-thatin order to be: entitled ‘to.the benefits
of the:rule, the offeror must make an offer that is neither token nor norninal. It had
been -held, however, that a token or “nominal . offer would not satisfy the
requirements of the rule since it Would constitute fee-shifting in derogation of the
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American rule and defeat the purpose of the rule, namely, to encourage settlement.
See Frigon v: DBA Holdings, Inc., 346 N.J. Super. 352 (App. Div. 2002). R. 4:58-
3 was amended to so provide: See further Comment 1 supra. - T
While there has apparently-been no reported decision dealing with the problem
of a defendant making a successful offer of judgment to a plaintiff who is-in any
evént entitled to-attomey’s fees because of a statute, rule, or contract, the quéstion
was adverted to by Patock.Const. v. GVK Enters., 372 N.J. Super. 380 (App. Div.
2004), certif. den. 182:N.J=629(2005), involving attorney fees pursuant to N.J.S.
2/:44A-15. for. a willfully' overstated .construction lien.” The: court held ithat
defendant was entifled to attorney’s fees under both the statute and the offer of
Jjudgment rule provided; however, that the total did not exceed the: actual valie'of
the services rendered in defending the action.” That holding accords with the
current R. 4:58-5, which prohibits duplicate fees, interest or.costs.” - +i. ~ : .
- “The fee-shifting problem vis-d:vis an offer- of judgment is addressed by K’
4:58-3, which authorizes the court to withhold a fee allowanée to-the non-claimant
if allowing such a fee would:conflict with the policies underlying a fee=shifting
statute or rule of court. See further Comment 2 on this rule. W E g
+6;Multiple Parties::. . <. . 0 o T G B
+ '6.1. Multiple defendants. The intention of R. 4:58-4 is to permit the claimant
to deal exclusively in terms of the total judgment rather than to require him:to
accept prorata shares from.individual defendants. Since each-defendant’s ultimate
monetary responsibility-dependsupon the number of defendants. ultimately: held
liable,: the:claimant is' thereby-spared- the risk, for example, of having to accept
one+half-of his offer fromrone’of two defeéndants only to find himself with a. no-
cause verdict against the other. Thus the rule specifically intends:that thé claimanit
need-only state the: total amount of the judgment he seeks-and-no individual
defendant’s offer to pay a pro rata share thereof shall be deemed an acceptance
thereof ‘Similatly, an offer madeby a single defendant to the claimant. to paya
specific amount as his pro rata share should not be considered as an ‘offer within
the-intendment-of this rule such-as will:result in binding the claimant.to’ the
consequences stated in R: 4:58-3{ See Schettino.v. Roizman Development, 310
NuJ:iSuper. 159,:167-168 (App.Div. 1998); aff’d 158 N.1. 476 (1999); accepting
this proposition and holding that since:defendant’s offer there could'niot be:deemed
a total offer, attorney’s fees were improvidently granted. See also Debrango v.
Semmit -Bancorp.,' 328: N.J. Super:219;:225-226 (App. Div: 2000); Wigse v.
DedHia, 354 N.J. Super. 256, 263.(App.-Div: 2002). T
If a defendant, however, either as-offeroror offeree, does offer- to pay a‘pro rata
share: which- is ‘ne less than ‘his ‘obligation: as determined after trial (or'in an
unliquidated case;at least:8.per:cent thereof), it may well be inequitable ‘to:charge
him ‘with the financial consequences of R: 4:58-2. In'such circumstances, the court
may; presumably; consider-all pro:rata offers by. the defendants in fixing both the
amount of the award to:be made to:the successful party, and more significantly; the
shares -thereof o be made by the advetse parties. While the Supreme Court in
Schettino, ::supra, -endorsed - the . Comment's- analysis in respect of multiple
defendants, it réfefred: the miattef-for further consideration to the ‘Civil Practice
Committee. Phe Committee recommended-and the Supteme Court concurred that
the basic ‘scheme:should ‘remain:unchanged with;. however; cone modification;
namely’ thatif!:a’ single ' defenidant imakes ‘an offer that turns out to meet::the
tequirement of the rule vis-a-vis total damiages to which the offeror is determined
tor'be entitled,swhether or not intended as a pro rata share, the conditions for
imposition of sanctions as to that-defendant will be deemed to have been met, The
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rule has,however, béen tonstrued to require that all defendarits participate ‘in: the
offer. . Hence in a case .where two of ‘three defendants made- individual. offers
totaling‘morethan plaintiff’s recovery; the:consegiences of the rule were held not
to apply:<Se¢ Cripps:v.-DiGregorio, 361 N:J.-Saper: 190, :194-195: (App. Biv.
2003). See:also. Finderne.Mgmt.. Co. v. Barrett, 402.N.J: Super: 546, 581582
(App:Divi-2008); certif.:den: 199 N.J. :542-(2009)@ndividual offers made -after
aggregate loffer was turned: down ‘constituted withdrawal of aggregate- :offer
imposing'no’ebligatiort ef acceptance-on plaintiff). - . 15 ;0 =, ¢ .o 1T
6.2. Multiple: claimants: Althoughs the Beptember 2000. revision ‘of. theyrule
addressed muiltiple defendants; it didsnot deal:with-multipke plainitiffsi and, more
particulasly;spouses, one!of whorh is joined-only to assert a per girod:claim. There
beingine:conflict between: them, it has been held:that.a single lump sum offesmay
be made on-behialf of both-plaintiffs in that circumstance. See. Wiese: v: Dedhia;
354:N:J+Super. 256, 264265 (App.-Div. 2002), whese holding. in this:regard was
approved by Wiese v. Dedhia, 188 N.J. 587, 590 (2006). The September:2004
amendment.ekpressly so;provided. The 2004 amendment also-requiresithat where
there are: milltiple claims for affirmative relief or thie assertion. of:a.counterclaim,
the claimantls offer.inchudes all claims made by and dgainsthim: .-, . . 355 4
. 1i6:3. Crosselaims. Whére:there are counterclaims and crossclai ms, a party-may
make an-offer intended toisettle all elaims. See Firefreeze:v. Brennan & Assoc:;
347 N.J. Super. 435, 441-442 (App. Div. 2002). v R R g
7 Application for. feef: procedure. R: 4:58-5 ‘Tequires the fee :application to be
made in:accordance with:Ri-4:42-9(b) within 20 days following-éntry. of the final
judgmentand prohibits the award of duplicative fees, interest dr’ costs. The. date of
entry of final;judgment isthedate the judgment s entered on the civil docketiReid
v:Binch, 425:N:J. Super.:196; 202-203Law: Div, 200 deensicng sairn bt e
..o BULEA:59 PROCESS TO ERFOR
47591, Execution L HLESE S P ek TR ISR S R 0 B
24 (a) In:Gereral zProcessifo. enforce: ajudgieiit'or order-for the paymeiifiof
moneyland process:toicolleet:costs alowed by: aj udgment or-ordery shall bera
writ ‘of execution; except ifithe: court otherwise orders-or:if im the:easeofa
capias-ad satisfaciendum;ithe law:otherwise providest 1kiléss: the icourt
otherwise:-orders; the writ f:exeeution shall:be ini thi: forimprescribed: by
AppendixXII-D-and:Appendix XTI-E, as appropriate; to. thésérules. Exeept
with respect:to writs issued-out:-of the:Special Civil ‘Pait; the:artount: of the
debt, darhages; anid-costs:actually due and to be raised ‘by:sthewrit; together
with-interest from:the dateof the judgment, shall:be-endorsed thereon by the
papty-at-whose dristanicé-it shall be issued before itsideliveny:to thesheriffior
other officer. The endogsement shall: explain-in ‘détail: the methiod byiwhich
interest has-been: ¢alculated; takingsinto aceount: all partial’payments made
by the défendant; Except with respedt to writs. issured. eutiof-the:Special Civil
Part;the judgment-creditor shall: serve & copy: of iihefully ‘éndorsed -writ;
personally:of by. ordinary mail;-on.the judgment:debtor:aftér:a levy on:the
debtor’s.property-has-been made by the sheriff or otherofficer and inno:case
less:than 10°days:prior- to tisrnover:of the debtor!s: property.to the crediter
pursuant ;to: the:writ. Unless the. court: othefweise<oiders; every: writ:of
execution: shall be directed:to:a: sheriff and-shall.be Feturnable: within |24
months after the.date of its issuance, except: that in-casé:ofasalej the sheriff
shall make meturn: of; the.writ and. pay 1o the clezk-any-remaining surplus
within30 days.after the'salegand except that a capias ad satisfaciendum:shall
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