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On November 13, 2000, the President signed the Federal Courts Improvement Act of 2000 (Public

Law 106-518)(hereafter "Improvement Act") I have reviewed the bill in its entirety and believe that only

modest changes to one of our restyled cnminal rules are necessary to comply with the bill For your

convenience, I have attached to this memorandum Sections 202 and 203 of the Improvement Act

(Attachment 1). I have also attached Cnminal Rules 17(g), 20(d), 42 (Attachment 2), and the pertinentparts

of Rule 58 (Attachment 3) for your convenience

Contempt Provisions

Section 202 of the Improvement Act amends 28 U S C. §636(e) to provide for limited contempt

authority for United States Magistrate Judges I have compared the provisions of Section 202 with Rule

42, Criminal Contempt, and have determined that no changes are required to Rule 42 in order to comply

with the new statute It appears that all our hard work creating the definition of "court" in Rule I (b)(2),

"federal judge" in Rule l(b)(3), and "judge" in Rule l(b)(4) provides for magistrate judges exercising

contempt authority as authorized by the Improvement Act without amending Rule 42



New 28 U S C § 636(e)(2), Summary Criminal Contempt Authority, specifically rterences the

Federal Rules of Criminal Procedure in setting forth the authotity of the magistrate judge Current Rule

42(a) and restyled Rule 42(b) are the provisions that a magistrate judge would use w lcn cxcicisimg

summary criminal contempt authority

New 28 U S C § 636(e)(3), Additional Criminal Contempt Authority in Civil Consent and

Misdemeanor Cases, also specifically references the Federal Rules of Criminal Procedure This reference

is to current Rule 42(b) and restyled criminal Rule 42(a), which set forth the procedure a magistrate judge

would use when exercising contempt authority in civil consent cases and in misdemeanor cases

Title 28 U S C § 636(e)(5) limits the penalties a magistrate judge may impose in a criminal

contempt case to that of a Class C misdemeanor, 30 days' imprisonment and a fine of $5,000 (and a special

assessment of $5 00) This limitation of penalties was specifically enacted to eliminate any constitutional

concerns regarding a magistrate judge imprisoning a person for more than six months, as a district judge

may do This penalty provision does not affect the procedure that a magistrate judge must follow in order

to impose criminal contempt either under the provisions of current or restyled Rule 42

Fed R. Crm. P 17(g) provides for contempt sanction in the enforcement of subpoenas I

recommend no change to the restyled version of Rule 17(g) because the terms used in the rule cover a

magistrate judge conducting a contempt hearing in either a civil or criminal case in which the magistrate

judge is authorized to act by law New 28 U S C. § 636(e)(3) provides for the appropriate authority for a

magistrate judge to act in most cases where the magistrate judge is presiding over a case in which a

contempt issue regarding subpoenas arises under Rule 17(g) If the magistratejudge has authority, thejudge

may then act. If it is a situation where the magistrate judge does not have the authority to act to enforce

the subpoena by contempt sanctions, then the judge may certify the problem to a district judge under new

28 U S C § 636(e)(6)

2



My only concern with the new contempt piovisions is in 28 U S C 636(c)(7), Appeals ot

Magistrate Judge Contempt Orders This section provides for a two-track ancuiti of appeal from a

magistrate judge contempt order Tiack one is a direct appeal to the Court ofAppeals in cases pioceeding

tinder 28 U S C § 636(c) civil consent cases The other track covers all other cases and requires an appeal

to a district judge in both civil and criminal contempt cases. I invite comment from other members of the

committee as to whether a subsection 42(c) should be added cross-referencing this statute so those w ho are

convicted under Fed R Crim P 42(a) or (b) would know the pioper avenue of appeal Alternati ely, Rule

58(g)(2) could be amended to set out the avenue of appeal from a magistrate judge's order finding criminal

contempt. If we determine that a cross-referencing provision should be added identifying the appeal route

from a magistrate judge's finding of criminal contempt, I suggest that it be placed at Rule 42(c) instead of

Rule 58 The provisions of Rule 58 directly address the appeals in petty offenses and misdemeanor cases

of the rn-of-the-mill variety and not the specialized finding of contempt If the contempt appeal cross-

reference were placed in Rule 58, it would be lost, whereas, if it were placed in Rule 42, anyone found

guilty of criminal contempt would know the appeal avenue

Juveniles

Professor Schleuter suggested that I look at Rule 20(d) regarding transfer for plea and sentencing

of juveniles to see if Section 203(b) of the Improvement Act required any changes to Rule 20(d) No

changes are required Rule 20(d) relates solely to the consent ofa juvenile to have a case transferred from

one district to another in order for the juvenile to face trial in the transferee jurisdiction The amendments

to 28 U S C § 636(a), as provided for in Section 203(b) of the Improvement Act, do not affect Rule 20(d)

in any way The new provisions give the power to a magistrate judge to enter a sentence of imprisonment

for a petty offense involving juveniles and the power to try and sentence a juvenile in a Class A

misdemeanor when the defendant consents. This section has nothing to do with the actual transfer of a
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juvenile from one district to another so that the juvenile may enter a plea oI guilty If the jtix enie enteris

a plea of guilty in the transferee jurisdiction to a misdemeanor or petty offlense befbre a I nitcd States

Magistrate Judge, then the magistiate judge is bound to follow all the procedures dealing with juveniles

as if the juvemle had been originally charged in the transfereejurisdiction I recommend no changes to Rule

20(d)

Petty Offenses

I iccommend changes to Fed R Crim P 58 The changes are at tluee places and aie identical The

change replaces the term "Class B misdemeanor motor vehicle offense, a Class C misdemeanor, or an

infraction" with the term "petty offense" These changes are required at Rule 58(b)(2)(E)(i), Rule

58(b)(3)(A) and (B) I have attached the language in the restyled rules with the proposed changes in

handwntten form (Attachment 3)

The changes in Rule 58 are required by Section 203(a) of the Improvement Act, which now permits

a magistrate judge to try any petty offense case without consent of the defendant

I have examined the rest of the Improvement Act and do not see the need for changes to any other

rules Since Roger Pauley has written memos on a number of these rules recently, I am also sending a copy

of this memo to him for his information.

cc Professor David Schleuter
John Rabiej, Chief

Rules Committee Support Office
Roger Pauley, Esq.
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"(7) In distncts that are not part of a United Stast ere=on as defined section 581I feren~e on r , hIs udtlea. uon-ec . of the Unred es may re, te debtor in a caseunder chapter 11 of title I fees ecuai to those rmpcseaby paragraph yd) of "th - ectic . "uch fees shall be depositedas offsetting r, to the fund e ished under section1931 of e and shall remain availa ntil expended.

TITLE IH-JUDICIAL PROCE
LWROVEMENTs

SEC. 2 NSION OF STATUTORY AUTHORIY FOR MACISGE PSITONSTO BE ESTA13LSE ED IN THE De
IS OF CT

Section 631 of 28, United States Co is amended-(!) y srikng" first, two senten, aof subsection (a)
and inserting the folio "The judg f each United Statesdistrict court and the dis co of the Virgin Islands,Guam, and the Norther an slands shall appoint UnitedStates magistrate judges in c bers and to serve atsuch locations within the - cial dis as the Judicial Con-ference may determin der tis-cha In the case of amagistrate judge a inted by the stnct ofthe Virgin

ma s t o the VirginIslands, Guam, e Northern Mariana Islan his chaptersh apply ough the court appointing such gistratejudge wer nited States district court."; and
(2 . inserting in the first sentence of paragraph fsub on (b) after "Commonwealth of Puerto Rico," the"the Territory of Guam, the Commonwealth of the

SEC. 202. MAGISTRATE JUDGE CONTEMPT AUTHORrrY.
Section 6 3 6(e) of title 28, United States Code, is amended

to read as follows:
"(e) CONTEMPT AuT'HoRITy.-"(1) IN GENERAL.-A United States magistrate judgeserving under this chapter shall have within the territorialjurisdiction prescribed by the appointment of such magistratejudge the power to exercise contempt authority as set forthin this subsection.

"(2) SUMMARy CRIMINAL CONTEMPT AUTHORITY.-A mag-istrate judge shall have the power to pumsh summarily byfine or imprisonment such contempt of the authority of suchmagistrate judge constituting misbehavior of any person inthe magistrate judge's presence so as to obstruct the adminis-tration of justice. The order of contempt shall be issued underthe Federal Rules of Criminal Procedure."(3) ADDITIONAL CRIMINAL CONTEMPT AUTHORITY IN CIVILCONSENT AND MISDEMEANOR CASES.-In any case in which aUnited States magistrate judge presides with the consent ofthe parties under subsection (c) of this section, and in anymisdemeanor case proceeding before a magistrate judge under
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section 3401 of title 18, the magistrate judge shall have thepower to punish, by fine or imprisonment, criminal contempt
constituting disobedience or resistance to the magistrate judge's
lawful writ, process, order, rule, decree, or command. Disposi-
tion of such contempt shall be conducted upon notice and
hearing under the Federal Rules of Criminal Procedure.

"(4) CxVIL CONTEMPT AUTHORITY IN CIVIL CONSENT AND
MISDEMEANOR CASES.-In any case in which a United States
magistrate judge presides with the consent of the parties under
subsection (c) of this section, and in any misdemeanor case
proceeding before a magistrate judge under section 3401 of
title 18, the magistrate judge may exercise the civil contempt
authority of the district court. This paragraph shall not be
construed to limit the authority of a magistrate judge to order
sanctions under any other statute, the Federal Rules of Civil
Procedure, or the Federal Rules of Criminal Procedure.

"(5) CRIMrNAL CONTEMPT PENALTIES.-The sentence
imposed by a magistrate judge for any criminal contempt pro-
vided for in paragraphs (2) and (3) shall not exceed the penalties
for a Class C misdemeanor as set forth in sections 3581(b)(8)
and 3571(b)(6) of title 18.

"(6) CERTIFICATION OF OTHER CONTEMPTS TO THE DISTRICT
COURT.-Upon the commission of any such act-

"(A) in any case in which a United States magistrate
judge presides with the consent of the parties under sub-
section (c) of this section, or in any misdemeanor case
proceeding before a magistrate judge under section 3401
of title 18, that may, in the opinion of the magistrate
judge, constitute a serious criminal contempt punishable
by penalties exceeding those set forth in paragraph (5)
of this subsection, or

"(B) in any other case or proceeding under subsection
(a) or (b) of this section, or any other statute, where--

"(i) the act committed in the magistrate judge's
presence may, in the opinion of the magistrate judge,
constitute a serious criminal contempt punishable by
penalties exceeding those set forth in paragraph (5)
of this subsection,"(ii) the act that constitutes a criminal contempt
occurs outside the presence of the magistrate judge,
or

"(iii) the act constitutes a civil contempt,
the magistrate judge shall forthwith certify the facts to a dis-
trict judge and may serve or cause to be served, upon any
person whose behavior is brought into question under this
paragraph, an order requiring such person to appear before
a district judge upon a day certain to show cause why that
person should not be adjudged in contempt by reason of the
facts so certified. The district judge shall thereupon hear the
evidence as to the act or conduct complained of and, if it
is such as to warrant punishment, punish such person in the
same manner and to the same extent as for a contempt com-
mitted before a district judge.

"(7) APPEALS OF MAGISTRATE JUDGE CONTEMPT ORDERS.-
The appeal of an order of contempt under this subsection shall
be made to the court of appeals in cases proceeding under
subsection (c) of this section. The appeal of any other order
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of contempt issued under this section shall be made to the
district court.".

SEC. 203. CONSENT TO MAGISTRATE JUDGE AUTHORITY IN PETTY
OFFENSE CASES AND MAGISTRATE JUDGE AUTHORITY IN
MISDEMEANOR CASES LNVOLVING JUVENILE DEFEND-
ANTS.

(a) AMNIENDMENTS TO TITLE 18 -
(1) PETTY OFFENSE CASES.-Section 3401(b) of title 18,

United States Code, is amended by striking "that is a class
B misdemeanor charging a motor vehicle offense, a class C
misdemeanor, or an infraction," after "petty offense".

(2) CASES INVOLVING JUVENILES.-Section 3401(g) of title
18, United States Code, is amended-

(A) by striking the first sentence and inserting the
following: "The magistrate judge may, m a petty offense
case involving a juvenile, exercise all powers granted to
the distnct court under chapter 403 of this title.";

(B) in the second sentence by striking "any other class
B or C misdemeanor case" and inserting "the case of any
misdemeanor, other than a petty offense,"; and

(C) by striking the last sentence.
(b) AMENDMENTS TO TITLE 28.-Section 636(a) of title 28,

United States Code, is amended by stiking paragraphs (4) and
(5) and inserting the following:

"(4) the power to enter a sentence for a petty offense;
and "(5) the power to enter a sentence for a class A mis-
demeanor in a case in which the parties have consented.".

Se 'n 604 of title 28, United States Code, is amended in
subsectio a) by striking the second paragraph designated (24)
SEC. 205. HIP IN CIRCUIT JUDICIAL COUNCILS.

Section 332 of title 28, United States Code, is nded-
(1) by st i paragraph (3) and insertin following:

"(3) Except for th chief judge of the circ , either judges
in regular active service o dges retired from ar active service
under section 371(b) of thi tle may se as members of the
council. Service as a member o udici ouncil by a judge retired
from regular active service under 371(b) may not be consid-
ered for meeting the requireme section 371(f)(1) (A), (B),

(2) in paragraph ( y stnkang "re ement," and inserting
retirement under ion 371(a) or 372(a) his title,".

SEC. 206. SUNSE CIVIL JUSTICE EXPENSE ELAY REDUC-
~LANS.

S n 103(b)(2)(A) of the Civil Justice Reform A of 1990
(P c Law 101-650; 104 Stat. 5096; 28 U.S.C. 471 n , as

ended by Public Law 105-53 (Ill Stat. 1173), is amende y
inserting "471," after "sections".
SEC. 207. REPEAL OF COURT OF FEDERAL CLAIMS FILING FEE.

Section 2520 of title 28, United States Code, and the item
relating to such section in the table of cnntpnt.q for chrnter 165
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(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, deputy marshal, or an

deputy marshal or by any other person who is not a party and nonpart who is at least 18 years old, may serve a
who is not less than 18 years of age Service of a subpoena subpoena The server must deliver a copy of the
shall be made by delivering a copy thereof to the person subpoena to the witness and must tender to the
named and by tendering to that person the fee for I day's ,\,itness one day's witness-attendance fee and the
attendance and the mileage allowed by law Fees and legal mileage allowance The server need not tender
mileage need not be tendered to the witness upon service of the attendance fee or mileage allowance when the
a subpoena issued in behalf of the United States or an officer United States, a federal officer, or a federal agency
or agency thereof. has requested the subpoena

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a
served at any place within the United States witness to attend a hearing or trial may be

served at any place within the United States.
(2) Abroad. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in a
in the manner and be served as provided in Title 28, foreign country, 28 U S.C. § 1783 governs the
U S C., § 1783 subpoena's service

(1) For Taking Depositions; Place of Examination. (f) Deposition Subpoena.
(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the
the persons named or described therein deposition is to be taken to issue a subpoena

for any witness named or described in the
(2) Place. The witness whose deposition is to be taken order.
may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience of
convenience of the witness and the parties. the witness and the parties, the court may

order - and the subpoena may require - the
witness to appear anywhere the court
designates.

(g) Contempt. Failure by any person without adequate ( ) Contempt. The court may hold in contempt a
excuse to obey a subpoena served upon that person may be witness who, without adequate excuse, disobeys a
deemed a contempt of the court from which the subpoena subpoena issued by a federal court in that district.
issued or of the court for the district in which it issued if it
was issued by a United States magistrate judge.

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No p
made by witnesses or prospectve witnesses may not be may subpoena a statement of a witness or of a
subpoenaed from the government or the defendant under this prospective witness under this rule Rule 26 2
rule, but shall be subject to production only in accordance governs the production of the statements
with the provisions of Rule 26.2.
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(d) Juveniles. Ajuvemle (as defined in 18 U SC § 5031) (d) Juveniles.
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined in
violation of a law of the United States not punishable by 18 U S C § 5031, may be proceeded against as

death or life imprisonment may, after having been advised ajuvenile delinquent in the district where the
by counsel and wilh the approval of the court and the United juvenile is arrested, held, or present, if
States attorney for each district. consent to be proceeded
against as ajuvenle delinquent in the district in which the (A) the alleged offense that occurred in the
juvenile is arrested, held, or present. The consent shall be other district is not punishable by death
given in writing before the court but only after the court has or life imprisonment,
apprised the juvenile of thejuvenile's rights, including the
right to be returned to the district in which the juvenile is (B) an attorney has advised thejuvemle;
alleged to have committed the act, and of the consequences
of such consent (C) the court has informed the juvenile of

the juvenile's rights - including the
right to be returned to the district where
the offense allegedly occurred- and the
consequences of waiving those rights;

(D) the juvenile, after receiving the court's
information about rights, consents in
writing to be proceeded against in the

transferee district, and files the consent
in the transferee district;

(E) the United States attorneys for both
districts approve the transfer in writing;
and

(F) the transferee court approves the
transfer.

(2) Clerk's Duties. After receiving thejuvenile's
written consent and the required approvals, the

clerk where the indictment or information or
complaint is pending or where the alleged
offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules These changes are intended
to be stylistic only, except as noted below.
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Rule 42. Criminal Contempt Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal (a) Disposition After Notice. Any person who
contempt except as provided in subdivision (a) of this rule commits criminal contempt ma, be punished for
shall be prosecuted on notice The notice shall state the time that contempt after prosecution on notice
and place of hearing, allowing a reasonable time for the
preparation of the defense, and shall state the essential facts (1) Notice. The court must give the person
constituting the criminal contempt charged and describe it as notice in open court, in an order to show
such. The notice shall be given orally by the judge in open cause, or in an arrest order The notice must:
court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the (A) state the time and place of the trial.
court for that purpose, by an order to show cause or an order
of arrest. The defendant is entitled to a trial by jury in any (B) allow the defendant a reasonable time

*case in which an act of Congress so provides. The defendant to prepare a defense. and
is entitled to admission to bail as provided in these rules If
the contempt charged involves disrespect to or criticism of a (C) state the essential facts constituting the
judge, that judge is disqualified from presiding at the trial or charged criminal contempt and
hearing except with the defendant's consent. Upon a verdict describe it as such
or finding of guilt the court shall enter an order fixing the
punishment. (2) Appointing a Prosecutor. The court must

request that the contempt be prosecuted by
an attorney for the government, unless the
interest ofjustice requires appointment of
another attorney If the government declines
the request, the court must appoint another
attorney to prosecute the contempt.

(3) Trial and Disposition. A person being
prosecuted for criminal contempt is entitled
to ajury trial in any case in which federal
law so provides and must be released or
detained as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of ajudge, that judge is disqualified
from presiding at the contempt trial or
hearing unless the defendant consents Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be (b) Summary Disposition. Notwithstanding any
punished summarily if the judge certifies that thejudge saw other provision of these rules, the court may
or heard the conduct constituting the contempt and that it summarily punish a person who commits criminal
was committed in the actual presence of the court The order contempt in its presence ifthejudge saw or heard
of contempt shall recite the facts and shall be signed by the the contemptuous conduct and so certifies The
judge and entered of record contempt order must recite the facts, be signed by

the judge, and be filed with the clerk
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12) Initial A ppearunce. \t the defendant's in tre] (2) I t t rr t znea r c ,. V the defdai
- 2) r u~ on d in is d ui eca ni o r o th e r p e tty o ffe n se (2I~h q n h r nc ' t t e d f ' aoaraItn l d ye Initial appearance on a petty offense or othercharge, the court shall inform the defendant of. misdemeanor charge, the magistrate judge

must iorm the defendant of the following:
(A) the charge, and the maximum possible

penalties provided by law, including payment ofa (A) the charge, and the minimum andspecial assessment under IS U SC § 3013, and maximum penalties, including specialrestitution under IS U S.C § 3663, assessment tinder 18 U SC § 3013
and restitution under 18 U S C(B) the right to retain counsel; § 3556;

(C) the right to request the appointment of counsel (B) the right to retain counsel.if the defendant is unable to retain counsel, unlessthe charge is a petty offense for which an (C) the right to request the appointment ofappointment of counsel is not required; counsel if the defendant is unable to
retain counsel - unless the charge is a(D) the right to remain silent and that anx petty offense for which thestatement made by the defendant may be used appointment of counsel is not requred;

against the defendant;

(D) the right to remain silent and that the(E) the right to trial, judgment, and sentencing prosecution may use against thebefore a district judge, unless: defendant any statement that the(i) the charge is a Class B misdemeanor motor- defendant makes;
vehicle offense, a Class C misdemeanor, or an
infraction, or (E) the right to trial, judgment, and(i6) the defendant consents to trial, judgment, and sentencing before a districtjudge -sentencing before the magistrate judge, unless

(F) the right to trial by jury before either a United (i) the charge is a eLr 4
States magistrate judge or a district judge, unless the Mn:do a.t.. Or o zcharge is a petty offense, and 

OfFoRW, & O,.im nr
o{a,,h1 etef, or

(G) the right to a preliminary examination in
accordance with 18 U.S C. § 3060, and the general (i0) the defendant consents to trial,circumstances under which the defendant may secure judgment, and sentencing beforepretrial release, if the defendant is held in custody a magistrate judge,and charged with a misdemeanor other than a petty
offense.

(F) the right to a jury trial before either a
magistrate judge or a district judge -
unless the charge is a petty offense;
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5. 1,
and the general circumstances, if any,
under which the defendant may secure
pretrial release.
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3 Consent and rraignrwent. (3) Arrai,'ntnent.

(A) Plea Before a United States Magistrate (A) Plea Before a Ntagvtrate Judge A

Judge. A magistrate judge shall take the defendant's magistrate judge rna -take the

plea in a Class B misdemeanor charging a motor defendant's plea in a ElasB -
vehicle-offense, a class C misdemeanor, or an misde 'ecr charpn:g a Metr

infraction. In every other misdemeanor case, a ....... Off.s, ..... -Cdg~~~~;) p;2l ..... ... ... .. .. ... .. n. In
magistrate judge may take the plea only if the m.dm ar. oran........ ; ... I
defendant consents either in writing or orally on the every other misdemeanor case, a

record to be tried before the magistrate judge and magistrate judge may take the plea
specifically waives trial before a district judge. The only if the defendant consents either in
defendant may plead not guilty, guilt%., or with the writing or on the record to be tried

consent of the magistrate judge, nolo contendere before a magistrate judge and
specifically waives trial before a

(B) Failure to Consent. In a misdemeanor case - districtjudge The defendant may

other than a Class B misdemeanor charging a motor- plead not guilty, guilty, or with the
vehicle offense, a Class C misdemeanor, or an consent of the magistrate judge. nolo

infraction -magistrate judge shall order the contendere.
defendant to appear before a district judge for further
proceedings on notice, unless the defendant consents (B) Failure to Consent. Except for a Glass

to the trial before the magistrate judge. p -fF st_ misdemeanor cai a m.t.. -
V vehicle offense, a Class C

mi n.... .... , . .... nfra.ticn, the
magistrate judge must order a
defendant who does not consent to
trial before a magistrate judge to
appear before a district judge for

further proceedings

4t-
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