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Proposed Amendments to the Federal Rules of Crlmlnal Procedure
" in Light of the Crime Victims’ nghts Act ('
. By Paul G. Cassell :

Last October Congress passed and the Premdent s1gned into law the Scott Campbell («

’\Stephame Roper, Wendy Preston,. Louarna Gillis, and Nila Lynn Crime. Victims® Ri ghts Act
(CVRA)! Thé CVRA will reshape the federal criminal justice system, forcing 31grnﬁcant changes .
" ‘to the Federal Rules of Criminal Procedure. The CVRA transforms crime victims into participants -
 inthe criminal justice process by guaranteemg them notice of court hearings, theright to attend those
~ . hearings, and the opportunity to be heard at appropriate points in the process. In this memorandum, -

I try to provide comprehensive suggestions about the changes to.the cnmmal rules the CVRA,

requires both as a matter of law and of sound public policy.

. This memorandum is divided into two parts. .In Part 1, I briefly sketchthe backgron‘nd
leading to the CVRA’s enactment. For the last ten years, Congress has been considering amending

 theU.S. Constitution to protect crime victims’ rights. Unable to garner the necessary super-majority

needed to pass a constitutional amendment, the principle sponsors (Senator Jon Kyl of Arizona and

" Senator Dianne Feinstein of California) decided instead to pass a broad federal statute protectmg‘
* victims’ rights throughout the federal system. They intended that the statute significantly improve = .
‘how federal courts treat crime victims. To that end, the CVRA confers rights on V1ct1ms throughout -

the criminal process.

In Part II, I provide a rule-by-rule analysis of the multiple changes needed in the Federal

" Rules of Criminal Procedure to implement the CVRA. Of particular importance is new language
protecting crime victims’ rights to be notified of, be present at, and be heard at public criminal

proceedings. The right to notice is implemented in a new Rule 10.1, which mandates that

" prosecutors keep victims apprised of criminal proceedings. The right to attend court proceedings

' is implemented in a new Rule 43.1, which generally gives victims the right to remain in the

~courtroom even when they are witnesses. Theright to be heard at bail, plea, and sentencing hearings
_is reflected in changes to Rule 46(1() Rule 11, and Rule 32 respectively.

I also propose other 51grnﬁcant changes to conform the Rules to the CVRA Rule 1 Would' o

provide a definition of “victim” consistent with the CVRA. Rule 17 would give victims notice

- before confidential personal information can be subpoenaed. Rules 20 and 22 would allow victims
* to be heard before judges transfer cases to remote districts. Rule 32 would provide victims access

to ‘the relevant parts of presentence reports so that they can make an ‘effective sentencing
recommendation. Rule 44.1 would recognize a court’s discretionary power to appoint volunteer

. attorneys to represent victims. Rule 50 would protect a victim’s right to proceedings free from

U S. District Judge for the District of Utah and Professor of Law S.J. Qumney College
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s | unreasonable delay.. And Rule 53 would allow closed c1rcu1t transmission of couzt proceedmgs in
. cases mvolvmg mult1ple v1ct1ms ‘ :

Thrs memorandum also contams several appendrces Because the CVRA is not yet w1dely

o avaﬂable in the standard West Publishing rule book, Appendix A contains a full copy of the
" legislation. Shortly after the passage of the CVRA, chief sponsor Senator Jon Kyl took to the Senate
" floor to-provide a section-by-section explanation. Appendix B is a copy of his helpful analysis.
o ’ Finally, while I discuss my proposed changes rule-by-tule in the body of this memorandum it might
. _be helpful for the Committee to see a clean draft of the proposed rule changes 1nter11neated into the .
‘ text of the current rules. Appendix C contains a clean copy V :

~ Ihave cons1derable background on Vlctlms 1ssues s, which s why 1 have written this (perhaps’

‘ too lengthy) analysis of the issues. Along with co-authors Douglas Beloof and Stephen Twist, Thave

s oa new law school casebook coming out shortly on the subject of crime victims’ rights — VICTIMS IN
S CRIMINAL PROCEDURE.? I teach a course on Crime Victims’ Rights annually at the University of

- Utah College of Law. I have also pubhshed several articles on crime victims’ rights® and have

testified before Congress on the subj ect.* I hope that my background will allow me to provide some

o ass1stance to the members of the Committee as it attempts to 1ntegrate V1ct1ms into the federal

criminal system.
L GENERAL BACKGROUND TO THE CRlME VICTIMS’ RIGHTS ACT

The Crime Vlctlms Rights Movement developed in the 1970s because of an imbalance in
the crnmnal justice system. Victims’ advocates argued that the crlmmal Justlce system had become

2 North Carolma Academic Press (forthcommg 2d ed. 2005).

3 Paul G. Cassell Barbarzans at the Gates: A Reply to the Critics of the Victims’ Rzghrs

" Amendment, 1999 UTAH L. REV. 479 (1999); Paul G. Cassell, Balancing the Scales of Justice:
" The Case for and Effects of Utah'’s Victims Rights Amendment, 1994 UTAH L. REV. 1373 (1994) '
-~ Laurence H. Tribe & Paul G. Cassell, Embed the Rzghts of Victims in the Constztutzon L.A.
. TiMEs, July 6,1998,at B7.

4 See eg, “‘The R1ght of Cnme V1ct1ms To Be Hea:rd Throughout the Cnmmal Just1ce

K Process » Testimony before the Subcomm. on the Constitution-of the Senate J udiciary Comm,
o May 1, 1999 (St. Louis, Missouri); “A Response to the Critics of the Victims’ Rights :
~ . Amendment,” Testimony before the Senate Judiciary Comm., Mar. 24, 1999 (Washmgton D.C. )
. “The Victims’ Rights Amendment,” Testimony before the Senate Judiciary Comm., Apr. 28, -
- 1998 (Washington, D.C.); “A Constitutional Amendmeént Protecting the Rights of Crime
E VlCtlInS ” Testrmony Before the Senate Judlclary Comm Apr 16 1997 (Washmgton D C.).
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, 'ipreoccupled Wlth defendants nghts to the exclusmn of con51dermg the legltrmate 1r1terests of crrme -
S ‘lv1ct1rns These advocates urged refonns to glve more attentlon to v10t1ms concerns. .

The movement recerved con51derable 1rnpetus with the pubhcatlon in 1982 6fthe Report of

- thePresident’s Task Force on Victims of Crime. The Task Force concluded that the criminal justice
. system “has lost an essential balance.. . . . [T]he system has deprived the innocent, the honest, and
the helpless of its protection. . . . The victims of ‘crime” have been transformed into a group
_ oppressively burdened by a system designed to protect them. This oppression must be addressed.”
. The Task Force recommended multiple reforms 1nclud1ng a federal const1tutlona1 amendment to
. protect crime v1ct1ms : :

In the wake of that recommendatlon crime Vlctlms advocates considered how best to pursue

oa federal amendment. Realizing the difficulty of achlevmg the consensus requlred to amend the
United ‘States Constitution, advocates decided to go to the states first to enact state victims

- amendments. They have had considerable success with this states-first strategy.” To date, about

: thirty states have adopted vietims’ rights amendments to their own state constitutiOns.8 '

Wlth the passage of these state amendments in hand, in 1995 victims advocates decided the

time Was right to press for a federal coristitutional amendment. Lead most prominently by the o
" National Victims Constitutional Amendment Network,’ the advocates approached the Presidéntand

Congress about a federal amendment. In 1996, Senators Kyl and Feinstein introduced a federal )

s See generally BELOOF CASSELL& TWIST supra, chapter 1; Cassell Balancmg the

; Scales of Justzce supra, 1994 UTAHL. REV 1380-82.

e

6 PRESIDENT S TASK FORCE ON VICTIMS OF CRIME, FINAL REPORT 114 (1982)
.7 See S. REP 108 191 108 Cong 1st Sess. 3 (2004)

s See ALA. CONST amend 557; ALASKA CONST. art. I, §24 AR1Z. CONST. art. II §21

~ CAL. CONST. art. I, §§ 12, 28; CoLO. CONST. art. II, § 16a ; CONN. CONST. art. I, § 8(b); FLA.

.. CONST. art. 1, § 16(b); IDAHO CONST. Art. I, § 22; ILL. CONST. art, I, §8.1; IND. CONST. art. I, §
'13(b); KAN. CONST. art. 15, § 15; LA. CONST. art: 1, § 25; MD. DECL. OF RIGHTS art. 47; MICH.
CONST. art. I, § 24; Miss. CONST. art. 3, § 26A; Mo. CONST. art. I,§ 32; NEB. CONST. art. I, § 28;

- NEv. CoNsT. art. 1, § 8; N.J. CONST. art. I, § 22; NEwW MEX. CONST. art. 2, § 24; N.C. CONST. art. '

I, §37; OHIO CONST. art. I, § 10a; OKLA. CONST. art. I, § 34; OR. CONST.; R.I. CONST. art. I, §

©23; S.C. CONST. art. I, § 24; TENN. CONST. art. 1, § 35; TEX. CONST art. T, § 30; UTAH CONST. -~
“art. 1, § 28; VA. CONST. art. I, § 8-A; WASH. CONST. art. 2, §33 Wis. CONST. art. I, § 9m. These

amendments passed Wrth overwhelmmg popular support.

0 Seewwwnvcanorg



‘ L1 see Douglas Evan Beloo
Model 1999 UTAHL REV 289 (1999)

- :‘v1ct1ms 11 ghts amendment 10 In the followmg years however desplte the backmg of many members
o of Congress of both pohtrcal parties and of both President Clinton and later President Bush the
o Amendment could never gam the requlred two—thlrds vote for approval :

In Aprrl 2004 vrctrms advocates met Wlth Senators Kyl and Feinstein to decide Whether to K

o push again for'a federal const1tut10na1 amendment. Concludlng that the amendment had only
- majority support in Congress rather than the requlred super-maJ jority, the advocates decided to press’
. for a far-reaching federal statute protecting victims’ rights il the federal criminal justice system. In .

exchange for back:lng off from the federal amendment, victims advocates received near universal

ccongressional support for a “broad and encompassmg " statutory victims’ bill of rights. ' This “new
- "and bolder’ approach not only created a stnng of Vlctlms rrghts but also provided fundlng for
~ victims’ legal services and created remedres when Vlctlms rights were violated.”*-

: The legrslatlon that ultnnately passed the Crnne Vrctrms Rights Act grves v1ct1ms “the
rlght to partlcrpate in the system 1. Specifically, the Act grants victims:

| (1) The nght fo be reasonably protected from the accused;

@) The nght to reasonable “accurate, and tlmely notlce of any pubhc court
~ * proceeding, or anyparole proceedrng, mvolvmg the cnme orof any release or escape -
ofthe accused

) T he rrght not to be excluded from any such pubhc court proceedmg, unless the
* - court, afterreceiving clear and convincing evidence, determines that testimony by the
victim would be matenally altered 1f the v1ct1m heard other testimony at that

’ proceedmg, - '

(4) The right to'be reasonably heard at: any public proceeding in the district court
involving release, plea, sentencing, or any parole proceeding;
(5) The reasonable\ rightl to confer with the attorney for the Government in the casé;

)
(SR

| (6) The nghtto full and‘ timely restitution as provided in law;

10 $.J. Res: 52, 104th Cong,, ‘an Sess (Apr. 22, 1996).
o 150 C(‘)NLG\ REC S4261(da11y ed. Apr 22, 2004) (statement of Sen. Femstem)

- }‘ 2 Id. at S4262 (stateme nt of Sen Fetnstem)

B Id at S4263 (stateme nt of Sen F emstem) For a descnptlon of victim partrcrpatron

{f The Third Model of Crzmmal Process The Victim Partzczpatzon

i f
I
|
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» ,,The congressmnal sponsors descnbed these as “broad nghts
whittled down or margmahzed by the courts or the executive branch. This legislation is meant to.
correct, not contmue the legacy of the poor treatment of crime V1ct1ms in the criminal process.

S “Passage of this b111 will necessrtate careful oversight of its implementation by Congress.

(7) The nght to proceedmcs free from unreasonable delay, and

(8) The nght to be treated wrth fanmess and w1th respect for the v1ct1m s di gmty and
pnvacy » L ‘

13 whose 51gmﬁcance [should not] be ,

2216

II PROPOSED AMENDN[ENTS TO THE FEDERAL RULES
- OF CRIMINAL PROCEDURE TO IMPLEMENT THE CVRA

In llght of the CVRA the Comm1ttee néeds to s1gn1ﬁcantly change the Federal Rules of

‘ Cnmmal Procedure. As should be obvious from the description of the CVRA’s goals, the Act is not
' ‘an invitation to business as usual for federal courts. Rather, Congress intended to ‘make crime
- victims participants in the criminal process. Congress will be watchmg to see whether the Judiciary

(and the Executive) will fully and fairly implement the new Act. As Senator Leahy warned,
5917

Broadly construmg the CVRA also requlred because the Act is remedial leglslatlon As the

. Supreme Court has instructed, “When Congress uses broad generalized language in a remedial
- Statute, and that language is not contravened by authoritative legislative history, a court should

interpret the provision generously so as to effectuate the important. congressional goals.” 18 The
Committee is, of course, aware of the need, to effectuate the ‘goals of the CVRA, having prewously

o ~withdrawn the Committee’s proposed amendment to Rule 32 regarding sentencing allocution by all
s v1ct1ms in light of the new Act :

- Wlth the goal of effect1vely implementing the Act in lmin“d, I propose the following Rules‘
changes for consideration by the Committee. In the sections that follow, I first recite a specific
proposed change followed by the rationale for that change as both a matter of law and of policy.

Appendix C provides a clean copy of all the rules with the proposed revisions interlineated.

Rule 1 - Definition of t‘Victim”

o 18US C. §3771(a) | |
| "2»‘5 150 CONG REC S4269 (statement of Sen. Kyl)
4;‘6 1. (statement of Sen Femstem) ,
B " Id at S4271 (statement of Sen. Leahy) )
) ‘ 18 Calzforma v. Amerzcan Stores Co., 495 U S 271,279 n.4 (1990).

'A‘SI ’



i ,_\The Proposal
g Rule 1 should be amended to 1nclude the followmg deﬁmtron of a vrctlm

A ' “Vlctlm means a erson dlrectl ‘and ] rox1mate1 harmed as aresult of the commission -
" of a federal offense or an ‘offense in the Drstnct of Columbia. In the case of a crime victim
who is under 18 vears of age, incompetent, 1ncaoacrtated or deceased, the 1ega1 ouardians -

. of the crime victim or the representatlves of the crime victim’s estate, famﬂy members, or
. . any other persons appointed as suitable by the court, may assumie the crime victim’s rights -

. representanve SR T
o TheRatibnale' ‘

, . The, CVRA 1tself d1rectly deﬁnes ‘Vlctlm” with this language Whrch ought to be folded 1nto '
. the rules for convenience. The rules cutrently define such terms as “attorney for the govemment

- . :.”“federal Judge and petty offense;” “Vlctlm” 11kew1se should be deﬁned

‘ A deﬁmtron is required for a second reason: Rule 32 currently contains a differing definition
“of “victim” as “an individual against whom the defendant committed an offense for which the court

- will impose sentence »20 Because that deﬁmtlon varies from tha’c mandated by the CVRA, it W111
~have to be changed »

The term v1ct1m” used in the CVRA has an mterpretatlve hrstory 2L The CVRA’s deﬁmtron
of ¢ ‘Vlctlm” is taken almost verbatim from the 1996 Mandatory Victims Restitution Act (MVRA 2
- In turn; the MVRA drew on the 1982 Victim Witness Protection Act (VWPA).® As a result, the
CVRA uses a definition of “victim” that is twenty-two years-old and has not produced major

19 18USC §3771(e)
M Fa R CrOv. P. 32(a)(2)

2 See genemlly BELOOF CASSELL & TWIST, supra chapt 2 (revrewmg drfferent
deﬁmtlons of ‘Vlctrm” for purposes of crime Vlctlms legrslatron) :

2 See 18 U S.C. § 3663A(a)(2)

L See 18 U S C § 3663(a)(2)

- under these rules, but-in no event shall the .defendant be named as such ‘ ardlan or . .



admrmstratwe or deﬁmtmnal problems Courts w1ll be able to use that case law to determme who

s
quahﬁes asa' V1ct1m T

Rule 1 also appears to be the best place to mclude the CVRA S language about a' IR

representatwe of a v10t1m ThIS language too draws on the restltutlon statutes

- Rule 2- Fa1rness to Vlctlms in Constructmn o
‘ The Proposal
o Rule 2 should be amended to requ1re fa1rness to victims m construmg the rules as follows
| These rules are to be mterpreted to prov1de for the Just determination of every
' pcnmmal proceedmg, to secure simplicity in procedure and fairness in administration V
to the government, defendants, and Vlctlms and to’ ehmmate unJustlﬁable expense
anddelay S : S

The Rdtiondl e .

" The CVRA broadlymandates that v1ct1ms have the nght to “be treated with fa1mess and w1th L o

L respect for the VIC'Clm s drgmty and privacy.” This nght to fairness appears to create a substantwe

24 See e.g., Hughey V. Umted States 495 u. S 411 (1990) (holdmg that VWPA limited -
“victim” to victims of the actual offense of conviction so that district court could not order
' restitution on basis of charges that were dropped as part of plea agreement); United States v.
Follet, 269 F.3d 996 (9® Cir. 2001) (holding that a free clinic was not a “victim” of the
defendant’s rape of his niece); Moore v. United States, 178 F.3d 994 (8" Cir. 1999) (bank
customer was “victim” of attempted bank robbery under MVRA where defendant pointed a .
sawed-off shotgun at the customer and the teller, who were standing only two feet apart, while
demanding money); United States v. Sanga, 967 F.2d 1332 (9® Cir. 1992) (holding that foreign
~national who conspired to be brought into United States illegally was still a “victim” of the

' conspiracy where her smuggler threatened her life and forced her to work as live-in maid once

 she had arrived); United States.v. Bedonie, 317 F. Supp. 2d 1285 (D. Utah 2003) (holding that
‘“victim” in manslanghter case under MVRA was murdered person himself and not the estate).
~ See generally John F. Wagner, Jr., Annotation, Who is a “Victim,” So as to Be Entitled to
Restitution Under Victim and Witness Protection Act, 108 A.LR.FED. 828 (2005). ~
: A few new issues will need to be litigated. For example, the Hughey case noted above
conflicts with the vieWs of Senator Jon Kyl, co-sponsor of the CVRA, who explained that the

.-, definition of “victim” in the CVRA is an intentionally broad definition because “all victims of
.+ crime deserve to have their rights protected, whether or not they are the victim of the count

v ‘charged ” See 150 CONG REC 51091001 (Oct. 9, 2004) (statement of Sen Kyl).
Lo See e. g 18 U S C. § 3663A(a) (sarne deﬁmtron of V1ct1m represenatlve )

y :



as follows

- ;lfnght to falmess asis found 1in some state V1et1ms n0hts amendments - mcludmg the amendment‘ ‘
found in Senator Kyl’s home state of Anzona Th1s broad readmg Was explamed by Senator Kyl x

T he broad nghts art1culated in thls section are meant to be 11 ghts themselves and are
- not intended to just be aspirational. One of these rights is the ri ght to be treated with
- fairness. Of course fanness mcludes the notlon of due process.”’

e In l1ght of victims’ new substannve nght to falrness Rule 2 shouldbe amended to make clear e

"’“that all of the rules must be construed to be fa1r to v1ct1ms no less than to the govemment and
- defendants. - : :

(N eW) Rule 10 1 Notlce of Proceedmas for V1ct1ms '
T he Proposal

A'new Rule 10.1 should be added to guarantee V1ct1ms the1r nght to not1ce of proceedmgs s

~ Rule 10 1 Notice to Victims. : : :
(a) Identification of Victim. Dunng the prosecunon of a case, the attomev for the
government shall, at the earliest reasonable opportunity, identify the victims of the crime.
(b) Notice of Case Events. During the prosecution of a crime, the attorney for the .

‘ government shall make reasonable efforts to provide victims the earliest possible notice of:

o (1) The schedulmg, including scheduling changes and/or continuances, of each court

proceeding that the victim is either required to attend or entitled to attend:
(2) The release or detention status of a defendant or suspected offender; o
"(3) The filing of charges against a defendant, or the proposed dismissal of all charges,
\mcludmsz the placement of the defendant in a pretrial diversion program and the
* conditions thereon; . : ,
(4) The right to make a statement about pretrial release of the defendant; .
(5) The victim’s right to make a statement about acceptance of a nlea of guilty or
nolo contendere:_
*(6) The victim’s right to attend publlc proceedlngs, '
(7) If the defendant is convicted, the date and place set for sentencing and the
- victim’s right to address the court at sentencing; and

~ ® See, eg., ARiz. CONST., art. 2, § 2(A)(1) (victim’s right to be “treated with fairness,
respect, and dignity”); UTAH CONST., art. I, § 28(1)(a) (same). 'See generally Paul G. Cassell,

- Balancing the Scales of Justice: The Case for and the Effects of Utah’s Victims’ Rights
' Amendment, 1994 UTAH L. REV. 1373,.1387-88 (noting that Utah’s provision 1s drawn from
- Arizona’s and that 1t creates substantlve nghts) : :

o7 150 Cong. REC 4268 (daﬂy ed Apr 22, 2004) (statement of Sen Kyl)

:8'



e V,asserted ”)

(8) ‘After the defendant is sentenced the sentence 1mnosed and the avallabtlltv of the o »%‘ o
Bureau of Prisons notification program, which shall provide the date, 1f anv on ..

whlch the offender will be eligible for parole or'supervised release.

: ( c) Multmle Victims. ‘The attorney for the government shall advise the court if the attornev‘ Y o

" believes that the number of victims makes it impracticable to provide personal notice to each .

| vietim, Ifthe court finds that the number of victims makes 1t impracticable to ggve personal

‘notice to each victim des1rmg to ‘receive notice, the court shall fashion a. reasonabl
’ ;procedure calculated to glve reasonable notice under the circumstances.

“Ihe RatiOnale -

> »Thls proposed change stems frorn the CVRA $ command that victims have the “nght to‘
reasonable accurate, and timely notice of any pubhc court proceeding . . . involving the crime .
oo Under this provision, victims have the right to notice of the arrargnment as well as subsequent, .
proceedings. Congress. beheves that victims should know about court proceedmgs as Senator -
Femstem urged: . S

~ Victims are the persons who are directly harmed by the crime and they have a stake .
~ inthe criminal process because of that harm. Their lives are significantly altered by .
‘the crime and they have to live with the consequences for the rest of their lives. To
 deny them the opportunity to know of and be present at proceedmgs is counter to the
. ’fundamental prmcrples of this country Itis s1mply wrong ‘ :

: . There can be no d1spute then, that v1ct1ms are entitled to notice of court proceedmgs The
tricky issue is how to provide that notice to victims. This responsibility must fall on prosecutors and
their investigative agents for several reasons. First, prosecutors and their agents are the only ones

“who know the identity of the victims in the first instance. In a bank robbery, for example, it is the -

FBIagents who will respond and interview the tellers. Second, prosecutors and their agents continue
‘working with victims throughout the course of a prosecution. They work- with victims in
investigating the crime, identifying potent1al defendants, preparing the indictment, and presenting
" evidence to the grand jury and at any preliminary hearing, bail hearing, or trial. Because of that

.working relationship, in many cases prosecutors are best situated to provide notice. - Thlrd most
- crime victims will lack legal counsel and will be unfamiliar with the nature of federal criminal

- proceedings. They may tequire assistance from someone familiar with the process in understanding
what kinds of hearings are contemplated. United States Attorney’s Offices, including the Victim- -

43

£ 18US.C. §377l(a)(2)

: : E 150 CONG REC. 82468 (dally ed. Apr 22,2004) (statement of Sen Femstem) see
also id. at S4267 (statemnent of Sen. Kyl) (“It does not make sense to enact victims’ rights that are
~ rendered useless because the v1ct1m never knew ofthe proceedmg at which the nght had to be




a “:'W1tness Components in those ofﬁces are we11—51tuated to prov1de that ass1stance For alI these

IS reasons notice is appropnately prov1ded by prosecutors Most states follow this approach as wel

130

It appears that the Justice Department agrees with this assessment n the Attorney Geneml 3

' “Guidelines s for Victim and Witness Assistdnce, the Department already requires prosecutors and their

L w~agents to provide notlce to crime victims. In partlcular the Guzdel ines currently ob11 gate prosecutors ‘
to prov1de “the earhest possﬂale notlce” of ‘ : < :

(a) The release or detentron status of an, offender or suspected
offender : ‘

(b) The ﬁhng of charges agamst a suspected offender or the proposed
dlsmlssal of all charges. .. -

0 Seel eg, ALA STAT: § | 15—23 62 (requmng law enforcement officers to give victims ‘

" initial descrlptlon of their rights “[t[he name and telephone number of the office of the

prosecuting attorney to contact for further mformatlon) ARIZ. REV. STAT. § 13-4409 (requiring

: : *" prosecutor to prov1de notice to victim of criminal proceedings; CONN. GEN. STAT. ANN..§ 51-
' '286¢ (requiring prosecutor to notify victim of any judicial proceedings related to the case); DEL.

. CODE ANN. tit. 11 § 9411 (requiring Attorney General to provide information to victim including - -

- “[n]otice of the scheduhng of court proceedmgs and changes including trial date, case review and
o sentencmg hearings”); GA. CODE ANN. § 17- 17-8(b) (requiring prosecutor where possible to give
~ victim “prompt advance notlﬁcatlon of any scheduled court proceedings™); Ky. REV. STAT. ANN.

" . §421.500.5 (requiring prosecutor to provide victim “prompt notification, if possible, of judicial -

proceedings relating to the case™); ME. REV. STAT. ANN. tit. 15 § 6101 (requiring prosecutor to
provrde victims of certain crimes notice of any plea agreement and of trial date) MaASs. GEN.

K - LAWS ANN: ch. 258B §3 (requ1r1n0 prosecutor to give victims notice of various rights); MICH. .

Comp. LAWS ANN. §780.755 (requiring prosecutor to give victims notice of court proceedings);
- MINN. STAT. ANN. § 611A.03 (requiring prosecutor to give victim notice of plea agreement and
sentencing hearing); N.M. STAT. ANN. § 31-26-9(B) (requiring prosecutor to provide victim with
~_mnotice of scheduled court proceedings); N.Y. LAW. § 646a (requiring prosecutor to provide

- notice of court proceedings); S.D. CODIFIED LAWS. § 23A-28C-1 (requiring prosecutor to notify

~victim of certain hearings); TENN. CODE ANN. § 40-38-103 (requmng prosecutor to notify victim

of “times, dates, and locations of all pertinent stages in the proceedlngs) TEX. C.C.P. CODE ANN.
- art 56.08(b) (requiring prosecutor to give victim notice of court proceedings); UTAH CODE. ANN. .
' - § 77-38-3 (requiring prosecutor to give victim notice of “important criminal justice
hearings”); WIs. STAT. § 972.14(2m) (“Before pronouncing sentence, the court shall inquire of

. the district attorney whether he or she has complied with § 971.095(2) and with sub. (3)(b),
" ~whether any of the victims of a crime considered at sentencing requested notice of the date, time
" and place of the sentencing hearing and, if so, whether the district attorney provided to the victim -
' - . notice of the date, time and place of the sentencmg hearing.”); WYO. STAT. ANN 1-40-204(b)(i)
.. (requiring prosecutor to inform victim about all hearings).  But see OHIO REV. CODE ANN $
EE 2930 06(C) (requmng court to glve notlce to victim of court proceedmgs)
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S '( c) The scheduhng, 1nc1ud1ng schedulmg changes and/or contlnuances of
. each court proceedrng that the Vrct1m or witness is e1ther requrred to. attend
- or entltled to attend : o :

E »(d) The acceptance of a plea of gullty or nolo contendere or the rendenng of S
. a'verdict after trial. . : : ;o ,
. (e) If the offender is conv1cted the date set for sentencmg, the )
sentence 1mposed 3t ‘ : =

To avord breakmg any new ground the proposed new Tule 10.1 i 1S hfted essentlally verbatlm from
- .. the Attorney General Guzdelmes for Victim and Wztness Asszstance Asa result thls new rule does :

"not create s gmﬁcant new respon31b1ht1es for prosecutors and therr agents

The draﬁers of the CVRA also appear to beheve that the notification obhgatlons w111 fall

o L‘vpnmanly on prosecutors’ offices. The CVRA authorizes $22,000,000 over the next five fiscal years

" to the Office for Vlctrms of Crime of the Department of Justice for enhancement of victim
" ‘notification systems.? Presumably, those ‘enhanced new notification systems can be used to keep

i ~;;Victims apprised of court proceedings. Moreover, the CVRA directs that the Department of Justice

. ;‘and accorded the nghts described in subseetlon (a)

" and its investigative agencies “shall make their best efforts to see that crime victims are notzf ied of,
533 . ) i .

Proposed new Rule 10.1 adds only two addltlonal obhgatlons beyond those found in the
o Attorney General Guidelines: notice to victims of (1) their right to make a statement regarding any
. -proposed plea and (2) their right to attend public proceedings. With respect to the first point, given-
that the Attorney General Guidelines already requires prosecutors to confer with victims about pleas,
it should not be burdensome for prosecutors to also inform victims about their rights in connection
~with a public plea proceeding. . With respect to the second point, the Attorney General Guidelines
‘ already require prosecutors to inform victims of therr right to attend trial. The proposeéd change

L 3" ATTORNEY GENERAL GUIDELINES FOR VICTIM AND WITNESS ASSISTANCE, at 31
. (2000) see also U.S. DEPT. OF JUSTICE, OFFICE FOR.VICTIMS OF CRIME, NEW DIRECTIONS FROM

- THE FIELD: VICTIMS’ RIGHTS AND SERVICES FOR THE 21ST CENTURY 82 (1997) (“Prosecutors

B , ofﬁoes should notrfy v1ct1ms ina nmely manner” of all significant heanngs)

- 3 See 118 Stat. 2260, 2264; see also 150 CONG. REC. SS4267 (statement of Sen. Kyl)
:'(Apnl 22, 2004) (“we authorized an appropriation of to assure ... . that moneys would be made

% _ available to enhance the victim notification system, managed by the Department of Justice’s

S Office for Victims of Crime, and the resources additionally to develop state-of-the-art systems for SR -

- . hotifying crime victims of important statements of development) but cf. id. (d1scussmg court
- . notification of attorneys of record and concluding “it is.a relatrvely simple matter to add another

B ;name and telephone number or address fo that hst”)
£ 18 U.S. C § 377 l(c)(l) (emphams added)
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merely requrres prosecutors to 1nform Vrctrms of therr nght to attend all pubhc proceedmgs as .
guaranteed n the CVRA. : These modest changes should not requrre prosecutors to’ devote any .
srgmﬁcant new resources to victim, notlﬁcatmn " ‘

Rule 11( a)(3) Vlctlms Vlews on Nolo Contendere Pleas
T he Proposal

o Rule 1 l S procedures on pleas should be revrsed to’ allow V1(:t1ms ‘to express their views on
" any plea arrangement (mcludmg any plea of nolo contendere) before the court dec1des whether to -
accept it, as follows o : 4

) ‘(a)(3) Nolo Contena'ere Plea Before acceptrng aplea of nolo contendere the court
‘must consider the partles and Vlctrms ViEWS and the public mterest in the effective
' adrmmstratlon of Justice. S

T he Ratio‘nale:

. As drscussed at greater length in the sect1ons lmmedlately below the CVRA gives Vrctlms
the right to be heard regardrng any “plea.” It would seem to be a natural corollary that the court
_should consrder the victim’s views before acceptmg any plea of nolo contendere. Moreover, the
court is already required to consider the ‘ ‘public interest” in determining whether to accept such a
plea . The victims’ -views would seem to be part of the larger publrc 1nterest the court should

B consrder

Rule 11(b)(4) Vlctlms’ nght To Be Heard on Pleas

T?zeProposal . L o 5

‘ The court should be requrred to address any Vrct1rn present in court when a plea is taken to
- determine whether the victim wishes to make a statement and to consrder the victim’s view before
acceptlng a plea as follows - :

Y (4) ‘Vlctlms Views. Before the court accepts a'plea of guilty of nolo contendere or -
. allows any plea to be withdrawn, the court must address any victim who is present
_personally in open court. During this address. the court must determine whether the
victim wishes to present views regarding the proposed plea or withdrawal and, ifso, =
-~ what those views are. The court shall cons1der the vrctrrn s views in acting on the
proposed olea or w1thdrawal o g

E The Ration'ale:.\, ~



s —— - e = = = — - S

The CVRA guarantees v1ct1ms the nght to “to be reasonably heard at any pubhc proceedlng

\‘;m the district court involving .- i[a]plea... 34 Many states have similar rights.” The rationale

~ fora vrctlm ] nght to be heard at this stage is to grve the judge as much 1nformatron as poss1b1e from -
,‘ " which to decide Whether to° accept aplea.- It is clear that the court is under no obhgatmn to accept
Cha plea proposed by the partles “ : :

The proposed rule change requlres the court to drrectly address any Vlctrm who is present in

court ‘This. is’ consistent with the legislative history of the CVRA . which explarns that “[t]his -

s ‘pr0v1sron is intended to allow crime victims to dlrectiy address the court m person 37 Moreover,
courts are required to directly address defendarits during plea proceedlngs so victims should be . .

_treated even—handedly Addressing victims personally may also be important because many victims

will lack the assistance of counsel.: “Untrained in legal proceedlngs victims maybe uncertain about

... whatexact point in'the process they should present their views. Having the court address the victim
- will ehmmate that uncertamty and ensure that the V1ct1m S nght to be heard is protected ,

J*Rule 11( c)( 1) - Prosecutmn To Consider Vlctlms Vrews on Pleas.~

I?ze Proposal

The prosecutlon should be requrred to cons1der the v1ct1ms views in developlng any ce

proposed plea arrangement as follows

@) In General An attorney for the government and the defendant’s attorney, or the
defendant when proceeding pro se, may discuss and reach a plea agreement. The
. court must not participate in these discussions. The attorney for the government shall
make reasonable efforts to notify identified victims of, and consider the victims’
" yiews about, any proposed plea negotiations. - If the defendant pleads guilty or nolo
- contendere to-either a charged offense or' a lesser or related offense, the plea
' agreement may specrfy that an attorney for the government will .

\"’ﬂze Ratzonale

-3 8US. c§ 3771(a)(4)
o ‘35 See general]y BELOOF, CASSELL & TWIST supm (ehapt 7 B)
o K See, eg United Statesv Bean, 564 F.2d 700 (5 Cir. 1977)

hE -’-‘37 150 CONG REC S 4268 (darly ed. Apr 22 2004) (statement of Sen Kyl)(reprtnted in.
Appendlx B)

£ See FED R CRIM P ll(b)(l) (“Before the court accept a plea of gurlty the court a

. must address the defendant personally in open court. ”)

13-\ ‘



The proposed change requrres prosecutors to make reasonab le efforts to notify Vlctrms about s

U fpleas and to consider the victims’ views regarding pleas. This requlrement is taken verbatim from.
“"the Attorney General Guidelines for Victim and thess Assistance, -which already directs . o

h prosecutors to “make reasonable efforts to notify 1dent1f1ed victims of, and consider victims views

. about, any proposed or contemplated plea. negotiations.

: r;}prosecutors to “consult with” or “obtam the v1ews of” v1c:t1ms at the plea agreement stage

>3 About 29 states already requrre"‘

The proposed rule helps to 1mplement not only a victim’s rrght to be heard at plea

- proceedmgs but also the right to “confer with the’ attorney for the government™" and to be “treated .

with fairness . .. . Given that victims have the right to confer, the conferring should take place
at the most sahent points in the process. As Senator Feinstein explarned “This nght [to confer] is .
intended to be expansive. For example the vrctlrn has the right to confer with the Government .

" concerning any critical stage or disposition of the-case.”™ Given that the overwhelming majority of -

federal criminal cases are resolved by a plea, the v1ct1m should be able to confer with the prosecutor

" régarding the plea .

- Rule 11(c)(2) - Court to be Advised of Victim Objections to Plea
i o T he‘Pr;opo‘sal:‘ ‘

Prosecutors (and v1ct1ms attorneys) should be required to advise the court whenever they are

- aware that the v1ct1m Ob_] ects toa proposed plea agreement as follows

i 2) Disclosing a Pled Agreement. nThe partres must drsclose the plea agreement in
" open court when the pleais offered, unless the court for good cause allows the parties
- to disclose the pleaagreement in camera.. When a plea is presented in open court, the

- attorney for the government or the attorney for any victim shall advise the court when

B ATTORNEY GENERAL GUIDELINES supra, at 33 (deﬁmng what can be considered in
determrmng whether notice is reasonable in a particular case); see also U. S. DEPT. OF JUSTICE,
OFFICE FOR VICTIMS OF CRIME, NEW DIRECTIONS FROM THE FIELD VICTI\/IS RIGHTS AND

' SERVICES FOR THE 21ST CENTURY 87 (1997) (“Prosecutors should make every effort ...to
. consult w1th the vrctlm on the terms of any negotrated plea....”). :

40 U S ‘DEPT. OF J USTICE, OFFICE FOR VICTIMS OF CRIME, NEW DIRECTIONS FROM THE

: FIELD VICTIMS RIGHTS AND SERVICES FOR THE 3 1sT CENTURY 75 (1 997y -

7“ s 18USC §377l(a)(5)
e 18USC §3771 @@®). | )

E \‘\- @ lSO CONG REC S4268 (darly ed Apr 22, 2004) (statement of Sen Femstem)

)M14g\



,\3 fthe attornev is aware that the Vrctlm has anv oblectron to the proposed plea
- agreement. ST ' :

]%e Ratrenalef |

In cncumstances Where an attorney (elther for the government or for the Vlctrm) 1s aware of ' o

a v1ct1m s objectionto a plea that information should be relayed to the court. The victim’s attorney e
-~ will, no doubt, do this on her own initiative. The rule is mtended to clarlfy that the prosecutor is -
o under an equal obhgatlon to commumcate this mformatlon to the court \

The CVRA appears to obhgates prosecutors to comrnumcate a Vlctlm S Ob_] ection to the court B

y Thé CVRA commands that prosecutors use their “best efforts” to enforce victims’ rights. # Avictim,
© often untrained in the law and unexpectedly thrust into criminal proceedlngs, may well believe that
- prosecutors automatically relay any obj ect1on to the plea to the court. The proposed rule avoids any -
" confusion by requiring the prosecutor to notrfy the court of a victim’s concern The rule i is limited

' to 51tuat10ns Where the prosecutor is “aware’ of an obJectron ’ S

\ " This approach is con31stent wrth the leadlng case of State v. Casey, which con51dered
f.whether a victim’s request to be heard regarding a plea made to the. ‘prosecutor was sufﬁcrent to
trigger the victim’s constitutional right to be heard.* In Casey, the victim had told the prosecutor
‘that she ‘wished to be heard in opposition to a plea “The prosecutor refused to convey that
information to the court. After the plea was accepted, the victim appealed to the Utah Supreme’
‘Court, urging that her right under the Utah Victims’ Rights Amendment to be heard regarding a plea
~had been violated. The state responded that the victim was required to petition the court directly to
" 'be heard. In reJectmg that argument, the Court explained that prosecutors no less than other

- components of the criminal justice system were reqmred to assist victims throughout the process

. under the Utah statutory scheme.*’ ‘More 1mportant for present purposes, the Court also concluded 4
that prosecutors had ethical obhgatlons as ofﬁcers of the court to convey that mformatlon to the - -
: Judge ‘

Prosecutors must convey such requests [to be heard] because they are obligated to
alert the court when they know that the court lacks relevant information. This duty,
which is incumbent upon all attorneys, is magnified for prosecutors because, as our
case law has repeatedly noted, prosecutors have unique responsibilities. . . . The )
prosecutor is the representative not of an ordmary party to a controversy, but of a

“ 18USC'3771/(c) Do

;j 5 44P3d 756 (Utah 2002) R _

N 46 See generally, Recent Developments in Utah Law, 2003 UTAHL REV 716 (2003)
*71’,1’47 r,*asey, 44 P. 3d at 763
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o ) soverelgnty whose obhganon to govern 1mpart1ally isas compelhng as 1ts obl1gat10n 3
- .7 togovernat all; and whose’ 1nterest ina cnmmal prosecutron is.not that it shall W1n
- but that ]ust1ce shall be done :

R Applymg the reasomng of Casey to analogous nghts under the CVRA a prosecutor must P
s »convey a victim’s request to be heard regardlng a plea to the court 'But it also secems that the.
. prosecutor should convey a victim’s objection regardmg a plea to the court. In determining whether
- to'accept a plea, the court is making a public interest determination.® As the Tenth Circuit has
" explained, ““Rule 11 also contemplates the rejection ofa ‘negotiated plea when the district court
" believes that bargain is too lenient, or otherwise not in the public interest. *%%” When the prosecutor
' " is aware that a keenly interested member of the pubhc — the victim — has an objection; the court '
' should be apprised of that concern. PR : '

" An altemanve way of drafting the fule is to require courts to inquire of prosecutors whether

\ ﬂ . the victim has been advised of the proposed plea arid whether the victim wishes to make a statement
" concerningit.’! For example, Oregon requires the court to ask the prosecutor whether the victim has
been consulted about a plea and, if so, what the victim’s view is:

" (b) Before the judge accepts a plea of guilty or no contest, the judge shall ask the
district attorney if the victim requested to be notified and consulted regarding plea

. discussions. If the victim has made such a request, the judge shall ask the district
_ attorney if the victim agrees or disagrees with the plea discussions and agreement and

~ the victim's reasons for agreement or disagreement.”

¥

South Dakota law contams a similar requrrement that prosecutors d1sclose any comments by the R

v1ct1m about the plea:

. | l\‘ Ifa plea agreement has been reached by the parties, the court shall on the record
-! require the dlsclosure ofthe agreement n open court, or on a showing of good cause,

® 14 at 764 (mternal quotatlons and citations om1tted) '
L See, eg. Unzted Staz‘es V. Bean 564 F.2d 700 (5th C1r 1977)

%0 Umted States V. Carrzgan 778 F. 2d 1454, 1462 (10th Cir. 1985) (emphasm added)

| - (quotmg Unzted States v. Miller, T22 F. 2cl 562, 563 (9th Cir. 1983)).

51 See U S. DEPT OF J USTICE, OFFICE FOR VICTIMS OF CRIME NEW DIRECTIONS FROM |

‘THE FIELD: VICTIMS’ RIGHTS AND SERVICES FOR THE 21ST CENTURY 108 (1997) (“Tudges should
¢ facilitate the input of crime victims into plea agreements . . . and they should request that . .
o prosecuting attorneys demonstrate that reasonable efforts were made to confer with the victim.”). .

Y 2 OREGONREV STAT §135 406.
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oo lin chambers at the time the plea is. offered The prosecutmg attorney shall d1sclose :
Lo ~ on the record any comments on the plea agreement made by the victim, or his

des1gnee ‘of the defendant‘s cnme to the prosecutmg attorney Thereupon\the court B
: may accept or re]ect the agreement 33 : :

, Texas law requlres the court to “ask ‘the: prosecutor whether a v1ct1m nnpact statement has been
o \:‘;submltted If so, the court must revreW the statement: =~ = ™

| , , , o
; CLh e e Before accepting a plea of guilty ora plea of n'olo contendere, the court shall inquire
o as to whether a victim impact statement has been returned to the attorney
) ’*representing the state and ask for a cOp'y of the Statement if one has been returned.”
The rule proposed here is narrower than all these state forrnulatrons it only requrres a .’
\ prosecutor to confer with the V1ct1m about the plea and inform the courts if the victim objects. For
many significant categories of federal cases (e.g.; a typ1ca1 drug trafficking offense, a status offense
. such as felon in possession of a firearm, etc.), there will be no victim. ‘To require in every case some
‘ “sort of victim inquiry by the court or victim certification by the prosecutor would unnecessarily waste
" “time. The proposed rule requires only that the prosecutor report a victim objection — in which case
" the court Wlll presumably want. to pay the most careful attention to whether to accept a plea c

Rule 12. 1 Vlctlm Addresses and Phone Numbers Not Dlsclosed for Allbl Purposes

T ke Proposal

‘ The rule regardmg disclosure of witnesses the government w1ll use to drsprove an alibi
should be revised to eliminate the requirement that the victim’s address and telephone number be
dlsclosed to the defendant as follows:

(b) Dlsclosmg Government Witnesses. , LT '
. (1) Disclosure. If the defendant serves a Rule 12: 1(a)(2) notice, an attorney for the
government must disclose in writing to the defendant or the defendant’s attorney:

- (A) the name;address;and-telephone numberof each witness and the address
and telephone number of each witness (other than a victim) that the

government intends to rely on to estabhsh the defendant S. presence at the .
- scene of the alleged offense; and ’ '
* (B) each government rebuttal witness to the defendant’s alibi defense

(2) T ime to Disclose. Unless the court directs otherwise, an attorney for the =

\ government must give its Rule 12 1(b)(l) disclosure within 10 days after the

53 S D. CODIFIED LAWS § 23A-7-9

Lo TEXAS CODE CRIM PRO 26 13 L



defendant serves nottce of an mtended al1b1 defense under Rule 12 1(a)(2) but no ) "
o later than 10 days before thal. .- . - , L
S (c) Contmumg Duty to Dlsclose Both an attorney for the government and the defendant »

. must promptly disclose in writing to the other party the name of each additional witness, and | S

- the address- and telephone number of each additional witness (other than a V1ct1m) 1f
(l) the drsclosmg party" learns of the witness before ¢ or during trial; and -
- (2) the witness;should have been disclosed urider Rule 12:1(a) or (b) ifthe dlsclosmg .
party had’ known of the w1tness earher o \

In addmon a smnlar change should be made to Rule 12.3 regardlng the address and ‘

telephone number of Vlctlms who Wlll be used to drsprove a public- authorrty defense

The Ratzonale

ThlS proposed change 1mplements the v1ct1m s nght to be ¢ ‘reasonably protected from the

“ accused.” Victims cannot be reasonably protected if the defendant, without good reason, receives

the victim’s address and telephone. The proposed rulg would eliminate the requirement that the

e information be automatically provided to the defense even W1thout any showing of need. At the

same timé, however, nothing in the rule would preclude the defense from seeking access to that

“mformauon through an approprlate motlon -The. court could then determine whether any such
- motion had meri

t56

Rule 15 Vlctlms’ nght to Attend Pre-Trlal Deposmon
o The Proposal:
L Rule 15 should be amended to allow victims tO’atten‘d‘any deposition in a case, as follows: -

- () Vlctlms Can Attend V1ct1ms can attend any public deposmon taken under th1s rule

under the same condltrons as govern a victim’s attendance at tnal

o T. he Raz‘ionale'

- Vlctlms have the ri ght “notto be e)rcluded from any such public court proceedmg, unless the
coult after recelvmg clear and ¢ convmcmg ev1dence deterrmnes that testlmony by the v1ct1m would .

s 18USC §377l(a)(1)

- :' 56 Cf Umted States V. Wzlls 83 F. 3d 704, 710 (9th Cir. 1996) (delayed disclosure of alibi

Wrtness allowed because witness feared for safety and defendant had violent history; ex parte
heanng allowed because of need to keep 1dent1ty of Wltness from the defendant). -

*18«”‘ |



‘ be matenally altered 1f the V1ct1m heard other testlmony at that proceedmg
o authorlzed by Rule 15 are for the purpose of preserving evidence at tria _
. .-extension of the’ tr1a1 Victims accordmgly have the right to attend such proceedmgs (if they are ‘

"1 - Depositions

1, and thus appear to be an -

public) under the same conditions governing their attendance at trial. To avoid any confusion over

. - “thisissue, the proposed rule change s1mply clanﬁes that victims’ nght to attend proceedings extends :
P \vﬂto deposrtlons ‘ S :

, T ust as v1ct1ms can be excluded from trial in certain unusual situations Where thelr testlmony TR
o would be materially affected they can 11kew1se be excluded from a deposmon in those situations. -
o The proposed rule change 51mply carries forward the limitations on attending trial to the depos1t10n .
o 'settlng by prov1d1ng that the ¢ same condrtrons apply to the victim’s attendance

Rule 17 - Vlctlms nght to Notlce of Subpoena of Confidentlal Informatlon o
T he Proposal

Rule 17 regardlng subpoenas should be modified to glve victims notice before personal or

| confidential information is subpoenaed and to. allow victims to file a motion to quash such a’
- subpoena as follows: ‘ e

52) After indietment, no record/ or documerit containing personal or confidential information o
- about a victim may be subpoenaed without notice to the victim, given through the attorney © ~

 “for the government or for the victim. On ndoti{on made promptly by the victim, the courtmay
", quash or modify the subpoena if compliance would be unreasonable or oppressive.

Rdtionale." R

"The ex1st1ng Rules govermng subpoenas are- ﬂawed because they allow the parties to

: subpoena personal or confidential information about a victim from third parties without the
" - knowledge of the victim. This issue-was highlighted recently in the notorious Utah state criminal
‘proceedings involving the kldnappmg of Elizabeth Smart.” Attorneys for Elizabeth’s alleged

- kidnapper subpoenaed class records from her high school (class and teacher lists, report cards, and

- disciplinary and attendance records) and medical records from her hospita

1.%° The school turned over

7 -

ﬁ 57 18USC §3771(a)(3)

N

- R See e.g., United States v Edwam’s 69 F 3d 419 437 (10th Cir. 1994)

= See generally ED SMART & Lors SMART BRINGING ELIZABETH HOME A JOURNEY OF * -

. FAITH AND HorE (2003)

o Stephen Hunt Defense Blasted for Obtaznmg Smart s School Records The Salt Lake

Tnb Jan. 14, 2005, at B2
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- )? . the state courts.

jithe requested records wrthout notrce to the Smart farmly, Whrle the hosprtal refused to furm ¢ over the L

- requested records.: Ehzabeth’s father learned about the subpoena only after her school records had -, |

8 already been turned over to defense counsel. The Smart family attorney then filed a motion to have’
. therecords returned to the school. Prosecutors in the case have objected to the fact that they were
;. not given an opportunity to ﬁle a motron to quash 8- The matter is apparently strll under review in,

- } “»A/
A .-

~ The problem that occurred inthe Smart case under the Utah state rules eould occur under the;' n
*"federal rules. The federal rules currently allow the wztness to whom the subpoena for documents or -

" records is issued to object 2 but there is no ‘provision for notifying the victim if personal orfl ’ ’
- confidential information about the victim has been requested Allowmg such subpoenas to be -

‘ dehvered without notice to the V1ct1m Vlolates the provisions of the CVRA guaranteeing victims the
rights to be treated “with respect for the victim’s- dignity and privacy” as well as “with fairness.

2563

BN Wrth respect to the protection for- dignity and privacy, allowing subpoenas to go directly to thrrd\ - N

L party custodians of records could provrde no protect1on if the custodian was either disinterested or - .

*. disinclined to protect the victim’s privacy. This is no far-fetched situation, as third parties who are
~ subpoenaed will often have no interest in incurring legal fees in ﬁghtmg to protect the rights of a

. victim. Even if they are interested, third partles may not fully understand the sensitive nature of

_certain victims’ information. Victims may also have 1mportant Statutory rights-to protect. Inthe .
. ‘Elizabeth Smart case, for example the school may have violated the Family Educational Rights and
L Prrvacy Act by turning over private 1nformatron about Elizabeth.® ‘

, The new proposed rule remedies this problem by simply giving victims notice before their
personal or confidential information is subpoenaed from a third party. The proposed rule makes no -
- substantive change in the right of the party of obtain appropriate information through a subpoena.
Instead, it merely changes procedures to insure victims are treated fairly by having the opportunity
. to file a'motion to quash where such a- motlon is appropriate. - The court is then authorized to grant
‘the victim’s motion to quash under the same standards that already apply to other motlons to quash
E - where comphance Would be “unreasonable or oppressive.”®. 4

R Pat Reavy, Quash Smart Subpoenas DA Says DESERET MORNING NEWS Feb. 1,
| 2005,atB3. ,

2 FED. R. CRIM P 17(c)
" g 18USC §3771(a)(8)

o Pat Reavy, Elzzabeth Wam‘s Records Retumed DESERET MORNING NEWS J an. 15,

- »2005 atB3.

DA See FED R CRIM P. l7(c)(2)

20




The proposed change does not 1nterfere Wlth the legnnnate mterests of the government or

. defendants ‘The change will riot hamper govemment 1nvest1gat1ons because it apphes only to "
subpoenas issued after indictment. ‘(Before indictment, avictim’s privacyis protected through grand *

jury secrecy.) After indictment, the only legitimate purpose fora subpoena by either the government

. or the defendant is to obtain testnnony or evidence for a court hearing Rule 17 does not permita .
o ‘subpoena for: discovery purposes, 56 ' although upon a proper showmg a party can obtain pre-trial =
" -access to materials.”” Therefore, when challenged By a-victim on -a motion to quash the party -

‘ seeklng the evidence will preva11 upon a proper showing that the subpoena is appropnate The only
. change made by the rule, then, is to give thé victim an opportunity for court review in cases where

legitimate privacy or other protected 1nterests are at stake The V1ct1m s nght to be treated with
“falrness requ1res nothing less. B L

Rule 18 Vlctnns’ Interests Cons1dered in Settlng Place of Prosecutmn :

T he Proposal

' Rule 18 should be amended to requlre the court to cons1der the convemence of v1ct1ms in “ RN
- settlng the place of prosecutlon as follows: ’ \ o

: Rule 18. Place of Prosecutlon and Trial , . \
' Unless a statute or these rules permit. othermse the government must prosecute an
offense in a district where the offense was comrhitted. The court must set the place
of tnal within the district with due regard for the convenience of the defendant_,____y
* victim, and the w1tnesses and the- prompt admlmstrauon of Justlce

: The Ratzonale

€

- ThJS change helps to implemient a victim’s nght to be treated “with fairness.”®® The rule -

: change is quite modest. Rule 18 already requires the court to consider the convenience of the

“witnesses” in a case. In many cases, of course, the victim will be a witness. But for clarity in those

- cases and to cover the cases in which the v1ct1m 1s not a witness, the rule should be amended to refer

specifically to victims. -

lRule 20 - Victims® Views Considered Regarding Consensual Transfer

The Pro})osal.“

o - % See generally Umted States V. Nzxon 418 U S. 683 689 (1974)
\’ o See 418 U S:at 699."
B 68 18 U. s C. § 3771(a)(8)

5 21



RuIe 20 should be amended to allow for con51derat10n of the v1ct1m S vrews n any decrslon I

" to. transfer a case as follows
o Rule 20 Transfer 'for Plea and SentenCe o

| ( S n (a) Consent to Transfer. A prosecutron may be transferred from the dlstnct Where the
l - . .. indictment or information is pending, or fromi which a Warrant ona complamt has beén
‘ S - issued, to the district where the defendant is arrested, held, or present if: o ‘

' (D) the defendant states in wrrtmg a wish to plead gullty ornolo contendere andto

waive trial in the district where the indictment, information, or complaint ispending, . -

consents in writing to the court’s dlsposmg of the case in the transferee drstrrct and
. ~files the’ statement in the transferee district; and \ s
- (2) the United States Attorneys in both dlstncts approve the transfer n wntmg after

e consultatlon with any victim. If any victim oblects to the transfer, the United States

. attorney in the transferring district or thé victim’s attorney shall advise the court
“ where the indictment or information is pending of the victim’s concerns.

No'te: asirnﬂar change is proposed for Rule 20(d) regarding transfer of juvenile proceedings. o
- The Rationdlef

A This change nnplements the victim’s tight to be “treated with fa1rness 769 The procedure for
transferring a case for a plea is not constitutionally required, but rather is designed for the -
* . convenience of the defendant and the government. ™ In considering whether such administrative
~ reasons justify a transfer, the concerns of the victim appear'to be appropriately entered into the
balance. For reasons similar to those discussed above in connection with changes regarding plea( ,
o procedures, the prosecutlon is directed to confer w1th the Vrctrm and advise the court 1f there is any
- . Ob_] ectlon to the transfer ‘ ‘ ‘

s

* Rule 21 - Victims’ Views Considered Regarding Transfer for Pre’indice | ‘ |
B Tke\PropOSal: .

Rule 21 should be amended to requlre con51deratron of the vrctlm s 1nterest m Whether acase
should be transferred as follows : :

‘
4‘(‘
I

i

|
1‘4
|
1IN
|-
|

{
i
[
i

1

- Pasu. S. C § 3771(a)(8)
T See generally WRIGHT FEDERAL PRACTICE AND PROCEDURE§ 321 at 357-58
o ':7‘ See Proposed Amendment to Rule Il(c)(l) supm
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P

g (e Vlctlms’ Vlews The court shall not transfer any Droceedlng w1thout glvmg anv V1ct1m

. an opportunity to be heard The court shall con51der the views of the V1ct1m in maklng any .

: "transfer dec1s1on
B T he Ratzonale

Rule 21 authonzes transfer of & case for prejud1ce er convenience of the parttes ~The .

- proposed rule would require that the court cons1der the view of the victim in making any such |

transfer de01s1on ‘Such consideration would seem to be part and parcel of protecting the victim’s
rightto be “treated with fairness.” In addition, ‘the vicinage provision of Article Il and the public’s

- First Amendment nght of access to trials glves constltutronal overtones to the v1ct1rn s right in th1s :

area.

. Victimscan have cornpelhng mterests in transfer dec151ons Typically, victims want tohave

-the case tried in the community in which the crime was comrmtted Traveling to a remote location

to observe trial proceedings can be financially difficult, if not impossible in some cases. Moreover,
victims who must travel to distant communities may lose the ‘emotional support of family and

“ ﬁdends which can be especrally 1mportant when observmg emononally-charged court proceedlngs.

\

" Defendants, too, have the nght to have cases tried locally.’ Under the Slxth Amendment fo St

the Constltutlon “In all criminal prosecutions, the accused shall enjoy the right to a speedy and

~ “public trial, by an important jury of the State and district wherein the crime shall have been

committed - . . .”™ This right might arguably be viewed as the defendant’s to assert or waive as

. circumstances dictate. For federal cases, however, the vicinage right is not exclusively placed in the

hands of the defendant. Instead, Article ITI provides that the “the trial of all crimes, except in cases

of impeachment, shall be by jury; and such trial shall be held in the state where the said cnmes have

been committed.””

This Artlcle I vicinage right was designed to protect not only the nghts of the defendant but

 also the rights of the comrnumty including victims in the commumty Historically, the provision
' 'appears to have been a response to abuses of King George Il in trundhng American patrlots off to

718 US.C. §: 3771(a)(s)

P See generally BELOOF, CASSELL & TWIST , supra, Chapt 6.C (rev1ew1ng case laW on

" the V1ct1m s interest in venue decmtons)

& U S CONST amend VI (emphas1s added).

B s. CONST,, A, 1, § 2 (emphasis added)

&

7 See generally Steven A Engel, The Publlc s Vzcznage Rzgkz‘ A Constztutzonal

S .'Argument 75 N.Y.U. L. Rev. 1658 (2000).
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*.who have suffered similarly, . . . . have an interest in observmg the course of a prosecution.

* Victims are v1tally interested in observmg criminal trials because society has withdrawn “both from'

~ the victim and the vigilante the enforcement of criminal law, but [it] cannot erase from people’s
- .consciousness. the fundamental natural yearnmg fo see ‘justice done — or even the urge for
‘ retnbutmn - :

(‘ (1976)

‘ ”"KVEngland for tr1a1 an abuse suffi mently unportant to ment mentmn ‘in the Declaratxon of
. Independence. But the provision 1is de31gned to secure a trial within the same pohtlcal community,

(“the state”) in Wh1ch the victim would likely reside. The Frarners could not specify a narrower |

Lo subdivision W1th1n the state because of dlfferences among the thirteen states in the jury selection - -
L _process”’ and because the constructlon of the federal Jud1c1a1 system was a task left to Congress m .-
- ;‘ the future. - : : : :

The text ofthe Amcle III prov1s1on contrasts W1th the Sixth Amendment in that the defendant -

K is not mentioned. ‘This supports the readmg that it is a structural guarantee, designed to protect

" broader interests: than the defendant’s alone.”™ Moreover, the provision provides for trial in the state ~ -

- J“where the Cnmes shall have been commltted ‘In most cases, this state would be where the victim
" res1ded whether the defendant also res1ded n that state was incidental.

'An understandmg of the Artlcle [[[ provmon as protectlng the commumty s interest is

o A»bolstered by the Supreme Court’s decisions on right of public access to trials. In cases such as
. .- Richmond Newspapers, Inc. v. Virginia,” the Court has held that implicit in the First Amendment
~ is a guarantee of the pubhc s right to attend trials. Compelling victims’ interests underlie this

' guarantee. As the Court has explalned “The presence of interested spectators may keep [the |
" defendant’s] triers keenly alive to a sense of their responsibility and to the importance of their
Afunctlons
' community in knowmg that offenders are being brought to account for their criminal conduct.”®! As

%0 In addition, “public proceedings vindicate the concerns of the victims and the

Justice Blackmun has emphasized, “The victim of the crime, the famlly of the victim, [and] others

83

7 See id. at 1687 n.156 (c1t1ng 4 DEBATES ON THE ADOPTION OF TH FEDERAL

; CONSTITUTION 150 (Elhot ed. 1836) (1787) (remarks of Gov. Johnston of North Carolina noting
dtfferences between Juror selection in states of North Carohna and Vlrgtma) ‘

. See Engel supm at 1687 See also Drew L. Kirshen, Vzcmage 29 OKLAL REV 803 -

xd 448 US. 555 (1980). | ‘
| % Gannett ‘C’o‘ ‘v DePasqi;ale, “443 U.S. 368 3é0 (1979) tintematl citation emitted).
- l 81 Press Enterprzse Co V. Superzor Court 464 U.S. 501 509 (1984) ‘\
| 82 Gannett Co 443 US.at 428 (Blackmun J concumng in part and dlssentmg m part), '
i ‘83 chhmond Newspapers, 448 U S. at 571 ‘\ V .
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~“ To be sure transfernng a tr1al toa drstant 01ty probably does not abrldge the pubhc rlght of { .

: access t to a trial. But it can surely burden the v1ctrm st ght Wthh suggests that vrctrms ought to be-
o heard before any such decrsmn is made. - . , ‘

oo The Artrcle m vrcmage prov1s1on and the publrc nght of access to tnals provrde(
s constrtutlonal underpmmngs for construing the victim’s rights under the CVRA to include aright -~

to be heard on transfer proceedings. Congress has mandated that victims be* “treated with fairness.”

B . j Th1s isa broad prov1s10n intended to be broadly construed as Senator Femstern has stated: :

_ The broad rzghts artlculated in thrs sectlon are meant to be ri ghts themselves S
- T"y‘and are not intended to just be -aspirational. One of these rights is the right to be ,
‘treated with fairness. Of course, fairness includes the notion of due process. Too
* often victims of crime experience a secondary victimization at the hands of the
" criminal justice system. This provisionis intended to direct government agencies and
_ .\ employees, whether they are in executive or judicial branches, to treat vrctrms of -
- crime w1th the: respect they deserve and to afford them due process

-As should be. clear from the 1ta11crzed language Congress intended to afford crime Vrctlms a broad .
‘'right to due process in criminal proceedings. Due process, of course, uncontroversially includes a- s
tight to be heard.® Thus, victims should be heard before the court makes a transfer decision.. =

R " Concluding that victims have a right to be heard on transfer decision does not mean, of
. course, that they will dictate the transfer decision. In some cases for example, the defendant can -
- -establish sufﬁ01ently pervasive prejudicein a particular community to entitle him to a change of
~ venue to protect his constitutional rights. 8 But the limited point here is that victims may have useful
‘ ‘information that the judge ought to consider in reaching a decision. Moreover, even if the judge
determines to transfer a case, the victims may have views on where to transfer the case (e.g., to an.

adjdcent state rather than a distant one) or how to impanel an unbiased jury (e. g, 1mport1ng a jury
rather than exportlng the trral) that the judge should usefully cons1der _

%150 CONG. REC. 82469 (darly ed Apr 22 2004) (statement of Sen. Kyl) (emphases

S added.

'j 8 Mullane v. C'entral Hanover Bank & T rust Co,, 339 U S. 306 314 (1950)

8 Irvin V. Dowd 366 U.S. 717 (1961) (holding that prlsoner should have been granted

- change of venue where pre-trial publicity caused prejudice). But ¢f GEORGE P. FLETCHER, WITH

~ -JUSTICE FOR SOME: VICTIMS’ RIGHTS IN CRIMINAL TRIALS 252 (1995) (calling for abolition ofa
... defendant’s right to change venue because it “is, in effect, to accord the defense a Whole ‘
L ‘~peremptory challenge agalnst the entire commumty’ ) ’

257



An ﬂlustratmn of the general approach tha’c the proposed rule Would embody is found in the

: 1ead1ng case from the New Jersey Supreme Court, State v. T mzmendequas Vi zmmendequas wasa. .

- capital case in which the trral judge determrned to import ajury from a distant community rather than

. force the farmly of the young girl who was murdered to travel to another district. Construing New .

. Jersey state law pr0vrsrons that are s1m1lar to the' CVRA, the court explarned that the trial Judge
u 'properly con31dered the v1ews of the VlCtln’l s famrly .
Over the past decade both natlonW1de and in New T ersey, a 51gn1ﬁcant amount of
. ,«leglslatlon has been passed implementing i increased levels of protection for victims
" of crime. Specifically, in New Jersey, the Legrslature enacted the “Crime’ Victim's .
L . .. Bill of Rights,” N.J.S.A. 52:4B- 34 t0 -38. “That amendment marked the culmination
B 7 U7 of the Leglslature s efforts to increase the participation of crime victims in the
SRR . “criminal justice system. The purpose of the Victim’s Rights Amendment was to
- “enhance and protect the necessary role of. crime victims-and witnesses in the
_ crifninal justice process. In furtherance of [that goal] theimproved treatment of these
L . persons should be assured through the establishment of specific rights.” N.J.S.A..
- S 52:4B-35 (1985). One of the enumerated rights guaranteed for victims is “[t]o have
o o Inconveniences “associated with, part101pat10n in’ the .criminal justice process '
‘minimized to the fullest extent possible.” N.J.S.A. 52:4B-36(d). .
- The [trial] court exp11c1tly stated that it was not favoring the nghts of the .~
- 'victims over those of defendant. Rather, it was simply taking their concerns into
" consideration, as it had not done previously. Taking the concerns of the victim’s
Rl . family into account does not constitute error, provided that the const1tut1ona1 rights
o Co of the defendant are not denied or 1nﬁ1nged on by that decrslon

" For all these reasons, Rule 21 ought to be amended to allow Vlctrms to provrde 1nformat10n to the
Judge on transfer deCISIOIlS - ' ’

: Rule 23 - Victims"Views‘ Considered Regarding Non-J ury Trial '
| I7ze Proposal

: " The court should be reqmred to consrder the views of victims before allowing waiver of a
Jury tr1a1 as follows : :

f . ‘_ ) Rule 23. Jury or Nonjury Trlal , ‘ ’ :
(a) J ury Trial. If the defendant is entitled to a jury tnal the trial must be by ]ury unless:
(1) the defendant waives a }ury trial in wrrnng, ,

B »‘737 737A2d 55 (NJ 1999) cert. demed 534 US. 858 (2001).

L mly 37 Al 2d at 76 (1nternal mta’uons omrtted) The hardshlp to the. vrctnn was estabhshed ,
v1a afﬁdav1ts frorn the v1ct1m S famlly provrded to the court by the prosecutor . '
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(2) the govemment consents and ) ,A (
3) the court approves after consrdermg the views of any V1ct1ms

’Ihe Raz‘zonale

The “preferred” tnal method in the federal courts isa Jury trlal 5 As Justlce Blackmun has | :' ‘

.....

‘ " and prosecutors — and in bemg educated about the manner n whrch crrmmal Justrce 1s ‘
adrmrustered”90 o Lo el e >

\ The Suprerne Court has concluded that the rrght toa jury trial is Warvable by the defendant =
- But to help protect the general public interest in ttial by jury, Rule 23 tequires not only prosecutor
~ approval,”” but also judicial approval before’ proceedmg by way of bench trial. This approval.

- requires careful werghlng of the competing concerns. The Supreme Court has mstructed that “the .
: duty of the trial court .-. .- [in considering whether to- approve a jury trial walver] is not to be

‘discharged as a mere matter of rote, but with sound and advised d1scretlon with an eye to avoid -

'A ~ unreasonable or. undue departures from that mode of trial or from any of the essential elements
thereof and with a caution increased in degree as the offenses dealt with increase in gravity.”* Thrs ,
is a “serious and welghty’ respon51b1hty : -

* "8 Singer v. United States, 380 U.S. 24, 35 (1965) (“Trial by jury has been established by

- the Constrtutron as the ‘normal and preferred mode of dlsposmg of issues of fact in criminal

- . cases.”) (citation: omrtted) See generally Rachel E. Barkow Recharzng the Jury The Criminal ‘
o ‘Jury s Constztuz‘zonal Role in an Era of Mandatory Sentenczng, 152 U.PA.L.REV. 33, 68 (2003). ’

O Gannent Co v. De Pasquale 443 U. S 368 428-29 (1979) (Blaclcmun J., dissenting in
' part)-_ K | S
. % See Patton v. Unzted States 281 US. 276 (1930). But cf. Akhll Reed Amar, The Bill .

‘ of Rights as a Constitution, 100 YALEL.J. 1131, 1196-98 (1991) (mounting a strong argument

* . against Patton and notmg that before 1930 court: decisions had held j Jury t1'1a1 could not be
. Walved) ‘ '

w FED R: CRIM Pro. 23(a)(2) See generally ABA STANDARDS FOR CRIMINAL JUSTICE §
- 15-1.2, COMMENTARY at 15.17 (2d ed. 1980) (concluding that arguments in favor of requlrmg

- ; prosecutonal approval ofj jury trral waivers outwelgh those agalnst)

Lo ‘Lomltted)

93 Patton v Umted Stares 281 US. at 312 13.

o Umz.‘ed States v. Saadya, 750 F 2d 1419, 1421 (9th Cir. 1985) (1nternal quotatron ,
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To dlscharge that senous and Welghty responsdnhty, the tnal court’ should receive as much S

. 1nformat10n as p0551b1e ‘The victim may be well- situated to provide information ‘about how the

S pubhc will view a non-jury trial.. The proposed rule change takes the modest step of allowmg the - ] R

" “victim to be heard before the court approves any non-jury trial, a step that is con51stent with the . - : ‘

" CVRA’s command that victims be “freated with fairness.™ E
This change would not. interfere with defendants’ rights. The Supreme Court has squarely ;o

held that the defendant has no constitutional right to: umlaterally elect a bench trial.*”® -Of course, ~ R

there maybe c1rcumstances were the court believes that, despite a Vlc’um s objection, anon-jury trial
is nonetheless appropnate Moreover, in extreme cases the defendant may have a right to anon-jury
- trial where pre-trial publicity has pervaswely tainted the jury pool.”? Nothing i in the proposed rule . -
G N—; change would interfere with a court’ s right to approve a bench trial in such cncumstances after -

. fconsrdenng the v1ct1m s perspectlve

Rule 32( a) Deﬂetlnz Old Deﬁnltlon of Vlctlm

The Proposal

- 7/

The deﬁmtlon of “v1ct1m currently contamed n Rule 32 should be stncken as follows

: Rule 32 Sentencmg and Judgment L

Rationalé: f

o " The old deﬁmtron in Rule 32 is now too narrow because it is limited to crimes of violence
or sexual abuse. The CVRA includes all victims within its protections. In the: proposed new rules,
v1ct1m” Would be deﬁned n Rule 1 Accordmgly, this narrower definition here can simply be

s 18USC §3771(a)(8)

% Sznger 38{} U S. at 36 (ﬁndmg that waiver of Jury tnal may be conditioned on consent o

';of prosecutor) Cf Adam H. Kurland, Providing a Federal Criminal Defendant with a-

* Unilateral Right toa Bench Trial: A Renewed Call to Amend F ederal Rule of Criminal

. f"Procedure 23(A4), 23 U.C. DAvIs L. Rev. 309 (1993) (urgmo such that the rules be amended to,
B create such a nght hut not considering in any way the Vrctrm s interests. mvolved)

7 See Smger 380 U S.at 37 38 ( leavmg thrs questlon open)
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' . stncken The Comm1ttee is well aware of th1s issue; having w1thdrawn a prevmus proposal to
‘ expand Rule 32 to mclude all V1ct1ms in the Wake of the CVRA B ‘ Y

Rule 32(c)( 1)(B) — Presentence Renort Cons1der1n9 Restltutlon in All Cases

‘ . ]%eProposal:' .

Rule 32(c)(1)(B) should be amended to requ1re that the presentence report contam restltutlon S
mformatlon in all cases as follows . o e

(C) Pi‘éséhfence Investigation. S L o :
(1) Requzred Investzgatwn L R L LT

. ;1nvest1gat10n and submit a report to the court before it 1mposes sentence *
_unless: ' .

' (i) 18 U.S.C. § 3\593(‘0) or another statute requu‘es otherw1se; or

(if) the court finds that the information in the record enables it to

meaningfuily exercise its ‘sentencing authority under 18 U S.C. §

: 3553, and the court explains its finding on the record.

R (B) Restitution. If the law requires permits restitution, the probatlon ofﬁcer

"mformatlon for the court to order restitution.

.-T e Ratfonctté.j

. festitiltion only where the law requires restitution. The proposed amendment would change this

' to direct that all presentence reports contain appropriate restitution information whenever the law

" “permits” restitution. Ifthe law permits restitution, the court ought to receive information sufficient

" to allow it to determine whether to order such restltutlon Only then can the court appropnately
exerc1se 1ts d15cret10n '

f PR B . \

;

|

|

‘ ’ ' ; ( i X 1 4 B b l ) ‘ ’ T » . i ) - ‘ ! ’
‘\ ~ " As currently written, the rule directs that a presentence report contain information about
S

\

\

\

5  -In'most cases; restitution is covered by one of two federal statutes: The Mandatory Victims
.- Restitution Act of 1996 (MVRA),” and its predecessor, the Victim and Witness Protection Act of

- 98 ‘See Letter from Ed Carnes, Chalr of the Adv1sory Comm. On Federal Rules of
... Criminal Procedure to Hon. David F. Levi, Chair of the Standmg Comm. On Rules of Practice:
© “and Procedure: (May 13, 2004) (notmg that proposed expansmn of Rule 32 should be w1thdrawn
- "»1f the CVRA was passed) | S T L : :

SRS o Pub L 104 132, T1t1eII §2Ot 110 Stat. 1214, 1227- 1236 codzﬁedaslSUSC
C §§3663A 3664 R ‘ . .

29 -

“(A) In General. The probatlon ofﬁeer must. conduct a. presentence - o

must conduct an investigation and submit a report that contams sufﬁment, ) .



: 1‘22,1982 W WPA) 100° The MVRA “ﬁrmly dlreets that “[n]otw1thstand1ng any other provrslon ‘of law, |

. when sentencmg a defendant convicted of [certain offenses such as crimes of violence] . . . the court
shall order ..~ that the defendant nake restitution to the victim of the offense or, if the victim is
deceased, to the victim’s estate.”’®" On the other hand, the carlier VWPA allows for restitution iri

v “the -court’s" discretion, after wetglnng various . factors to deterrmne whether restttutton is

L - approprlate

102 -

Inits current form Rule 32(c)(1)(B) suggests that the” probatlon ofﬁcer is requlred to 1nclude ‘»

. information relevant to restitution only when the court is proceeding under the MVRA, becauseonly . -

fthen is restitution (in the language ofthe current Rule) ¢ ‘required.” There is no sound reason for such '

a limitation, particularly after the enactment of the CVRA. The CVRA guarantees that victims have
““the right to full and timely restrtutlon as prov1ded in law.”'* Even when the court is proceeding |

~ underthe discretionary VWPA ‘without approprrate mformatlon in the presentence report, the court
- cannot determine whether to exercise 1ts discretion to award restitution. Therefore, the Rule should .
* be changed to require that the presentence report contain restitution 1nformat10n from which the

. .court can determme whether to make ‘a restitution award

(N ew) Rule 32( c)( 3) Probatlon Officer to Seek Out V1ct1m Informatlon
T he Proposal

The probatlon ofﬁcer prepa:nng a presentence report should be dlrected to determme whether

oa vrctlm w1shes to provide 1nformatron for the report as follows;

e Vzctzm In ormaz‘zon The robatlon officer must determme whether an v1et1m
wishes to prov1de information for the presentence report.

D he Rati‘onale:, ’. .

o . The probation officer should determine whether a victim wishes to provide information for
- apresentence report. Under the CVRA, the victim has “the right to be reasonably heard at any public

f 100 Pub L 97 291, §4 96 Stat. 1248 1249 53, cody“edas 18 U.S.C. §§3663 3664. -See
generally Umz‘ed States v. Bedonie, 317 F Supp 2d 1285 (D. Utah 2004) (dlscussmg different

e statutes)

\ o egg U S. C § 3663A(a)(1) see United States V. Monts 311 F.3d 993 1001 (10th Cir.
; 2002) (restltutlon under the MVRA is mandatory) cert. denzed 538 U.S. 938 (2003) )

: 02, 18 U S. C § 3663A(a)(1)(B) see Umted States v. Fountazn 786 F 2d. 790 801 (7th
- Cir. 1985) (restltutlon under the VWPA 1s dlscretlonary) ‘

. 103 18USC §3771(a)(6)
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H,.proceedlng in the dlstnct court 1nvolv1ng sentehcino L os Th1s nght clearly encompasses the
- victim’s right to. “allocute” or make an oral: statement at- sentencing, as discussed below in
" connection. with Rule 32(i). But the right also seems to include’the opportunity to prov1de ‘

1nformat10n to the’ probatron ofﬁce dunng preparatron of the presentence report ‘ :

. The sponsors of the CVRA mtended for the nght to be heard to be construed broadly As S
Senator Kyl explalned at some length ‘ : i : '

N [The CVRA] provrdes victims the nght to reasonably be heard at any public
' proceeding involving . sentencmg ‘This provision is intended to allow crime
- - victims to directly address the court in person. It is not necessary for the victim to.
:*  obtain the permission of either party to do so. This right is a right independent of the
. - - governmentorthe defendant that allows the victim to address the court. To the extent -
" -7 the victim has the right to mdependently address the court, the victim acts as an
o T mdependent participant in the proceedmgs When a victim invokes this right durmg
. . .. sentencingproceedings, it is intended that the he or'she be allowed to provide all
T three types of victim impact: the character of the victim, the 1mpact of the crime on
oo B ‘the Vlctlm the v1ct1ms farmly and the commumty, and sentencmg recomrnendatlons

Ttis not the intent of the term * reasonably’ in the phrase “to be reasonably B
heard” to provide any excuse for denying a victim the right to appear in person and
- directly address the court. Indeed, ‘the ‘very purpose of this section is to allow the
* victim to appear personally and dlrectly address the court. This section would fail in
its intent if courts determined that written, rather than oral communication, could
" generally satisfy this right. On the other hand, the term “reasonably” is meant to
allow for alternative methods of communicating a victim's views to the court when
' the victim is unable to attend the proceedings. Such circumstances might arise, for - -
© . example, if the victim is incarcerated on unrelated matters at the time of the
AP . proceedings or if a victim cannot afford to travel to a courthouse. In such cases,
I o communication by the victim to the court is permitted by other reasonable means. -
. - - In short, the victim of crime, or their counsel, should be able to provide amny
~.-. information, as well as their opinion, directly to the court concemrng the . . .
sentencing of the accused. . 105 ‘

The Act’s other major sponsor Senator Feinstein agreed:

1 Itis 1mportant that the “reasonably be heard” language not ‘be an excuse for
o mrnrmrzmg the victim's opportunlty to be heard. Only if it is not practical for the

i
!
{
i~
t
b
b

.o 18 Us.C. § 3771(a)(4)

S ' ‘5105 150 CONG REC 54268 (dally ed. Apr 22 2004) (statement of Sen Kyl) (emphases ,
added) L . S o
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- :,Vrctrm to speak in person or 1f the vrctrm wrshes to be heard by the court in‘a:
- different fashion’ should thrs provrslon mean anythrng other than -an 1n-person ri ght
,,tobeheard e T TR

. “In hght of tlus legrsla’uve hrstory, vrctlms undoubtedly have a nght to make an m—court ‘
. :statement at sentencing as part of their right “to be heard.” But they also have the right to make* -
- reasonable alternatrve communications with the court” Ifthere is any doubt about whether the right
- “tobe heard” covers commumcatlons to the probatron officer, clearly the right “to be treated with
o ‘:farrness would comfortably cover such a requrrement “The 51mplest way to allow cover this is.
" through ertten comrnumcatron v1a the presentence report ' ‘

' The proposed rule requlres the prohatron ofﬁce to afﬁrrnatrvely seek out the victim. It seems
unhkely that a probatron officer could prepare thorough presentence report without obtaining the
‘victim’s views. Because there is no way to know in'advance whether the vrctrm will have relevant
. “information for the report the probation officer should be required to investi gate whether the victim
* has useful information. Of course, nothing in the proposed rule change would requlre the probation

- ofﬁcer to 1nclude 1rrelevant 1nformat10n in the report

i Rule 32( ¢) — Prosecutor to Disclose Preseiltence Report to Victim
T?leProposal j S ‘ L N

,‘ The prosecutor should be requlred to dlsclose relevant parts of the- presentence report to
*'vrctlms as follows ‘ Y

(e) Dlsclosmg the. Report and Recommendatlon. L ‘

(1) Time to Disclose. Unless the defendant has consented in wntlng, the probatron ‘

officer must not submit a presentence report to the court or disclose its contents to

anyone until the defendant has pleaded gurlty or nolo contendere, or has been found

2) Mmtmum Reqmred ‘Noftice. The probatron officer must give the presentence
report to the defendant, the defendant’s attorney, and an attorney for the government -

" atleast 35 days before sentencing unless the defendant waives this minimum period.

. The attorney for the government shall, if any victim requests, communicate the
. relevant contents of the presentence report to the victim. » S '

" (3) Sentence Recommendation. By local rule or by order in a case, the court may
~direct the probation officer not to disclose to anyone other than the court the officer’s -

‘ recomrnendauon on the sentence : :

St "Ihé\Raﬁoﬁirle_:‘

I+ 14 (statement of Sen. Feinstein).



e The CVRA appears to entltle victims to be heard on dlsputed Guldehnes issues and as a

- Lconsequence to review relevant parts of the presentence report The CVRA gives victims “the nght

- “tobe reasonably heard at any pubhc proceeding in the district court 1nv01v1ng .sentencing . .
- This codifies the nght of crime victims to provide what is known as a “victim impact statement to
~ the court. 1% The V1ct1m s nght to be heard, however, is not narrowiy c1roumscr1bed to just impact

L 1nformat10n To the contrary, the right conferred isa broad one — to be reasonably heard” at the

- sentencmg proceedmg

) 2107 "

. The Vlctlm s nght to be “reasonably hear appears to include a right for the victim to speak | o

' ,,?lto dlsputed Guidelines issues. ‘As Senator (and co—sponsor) J on Kyl explained, the’ nght 1ncludes
o sentencmg recommendatlons ’ . . ‘ -

- .When a victim mvokes this right during - ... . sentencing proceedings, it is intended

" thathe or she be allowed to prov1de all three types of victim 1mpact ‘the character of

* the V1ct1rn ‘the impact of the crime on the victim, the victim’s famlly and the
icommumty, and sem‘encmg recommendatzons 0w

' A “sentencmg recommendatlon w111 often d;trectly 1mphcate Guidelines issues, partlcula;rly where
" acourt gives 31gn1ﬁcant weight to the Guidelines calculation (as most currently do).'® For example

o if the victim wishes to recommend a 60-month sentence when the maximum guideline range is only .
" 30 months, that sentencing recommendation may be meaningless unless a victim can provide abasis

T ‘Wei' t” to Guldehnes recommendat1on)

" for recalculatmg the Guidelines or departing from the Guidelines.
\ “Congress intended the right to be heard to be construed bfoadly, as Senator\F,einstein stated:

... The v1ct1m of crime, or their counsel should be able to prov1de any znformatzon as
, Well as thelr opinion, dn‘ectly to the court concerning the . sentencmg of the

o :"‘07 18 US.C. §3771(a)(4)

Clos See genierally BELOOF, CASSELL &TWIST supra, chapt 10 (2d ed. 2005 forthcomlng)
(dlscussmg victim impact statements); Paul G. Cassell, Balancing the Scales of Justice: The Case
for and the Effects of Utah’, s Vzctzms Rights Amendment 1994 UTAHL REV 1373, 1395-96 -
(1994) (same) N ,

109 150 CONG REC. S4268 (daily ed Apr. 22 2004) (statement of Sen Kyl (empha51s
: added) See generally BELOOF, CASSELL & TwIST, supra, chapt ‘10 (d1scussmg three types of
’ v1ct1m 1mpact 1nformat10n) , , ,

(1o See e g Umted States V. Wzlson, 350 F. Supp 2d 910 (D Utah 2005) (g1v1ng “heavy -
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552 (1965))

: Vaceus‘ed nre -

= Agam it is hard to se¢ how v1ct1ms can meanmgfully prov1de any 1nformatron that would have
. abeanng onthe sentence wrthout bemg lnformed of the Guldelmes calculatlons that hkelywﬂl dnve,
the sentence . : .

In addltton the CVRA g1ves vrctlms the broad and mdependent nght to be “treated ‘with

- : fairness”? which would seem to encompass-a right of access to relevant parts of the presentence
. teport: The victims right to falrness grves victims a free standmg right to due process As Senator
- Kyl mstructed ‘ A : *

o The broad nghts artrculated in th1s sectlon are meant to be 11 ghts themselves and are’
. not intended to just be aspirational. One of these rights.is the right to be treated with’
., fairness.” Of course, fairness includes the notzon of due process. . .. This provision
s intended to direct government agencres and employees whether they are in the .
- .. executive or judicial branches, to treat victims of crime with the respect they deserve
- '-and to afford them due process s - R

, j Due process prmcrples d1ctate that Vrcttms have the rlght to be apprlsed of Guidelines calculatlons
~ and related issues. - As the Supreme Court has held: “Itis . . . fundamental that the rlght to .

opportunity to be heard ‘must be granted at a meamngful t1me and in a meaningful manner.”” “4 It
isnot* meamngful” for victims to make sentencing recommendations without the benefit of knowmg

" what everyone else in that courtroom knows — what the recommended Guidelines range is. Yet

. Congress plainly intended to pass a lawestablishing “[f]air play for crime victims, meaningful
o partzczpatzon of crime victims in the justice system, protection agamst a govemment that would take
S from a crime victim the drgmty of due process. . -

”115 S

© Avictim’s rtghtto be heard regardlng the presentence report is irnportant for another reason:

‘ »insnring proper restitution. Federal law guarantees most victims of serious crimes the right to

St 150 CONG. REC S4268 (daﬂy ed Apr 22, 2004) (statement of Sen Femstem)

(empha51s added)

12 18 US.C. § 3771(a)(8) |
s 150 CONG REC SIO912 (statement of Sen Kyl) (Oct 9 2004) (emphases added)

114F uentes V. Shevm 407 U. S 67 80 (1972) (quotmg Armstrong V. Manzo 380 U S. 545

s 1150 CONG REC S4264 (Apr 22 2004) (statement of Sen Kyl) (emphasrs added)
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"{,’vrestttutlon 116 Remforcmg those 1aws the new’ Cnme V1ct1ms R1ghts Act also guarantees that =
_+ Victims have “[t]he right to full and timely restitution as provided in law.”"" As a practical matter, . -
" many of the calculations undergrrdmg an award of restitution will rest on ‘information contained in

‘the presentence report. -~ While ‘the rest1tut10n statutes have the1r own detailed procedural

. provisions,"® it is, unclear how those provisiofs dre integrated with the Guidelines procedural
‘provisions. For all these reasons, the CVRA should be understood as giving victims the right to be

" heard before acourt makes any final conclusions about. Guidelines calculations and other sentencing g

‘. ‘matters and to have access to relevant parts of the presentence report.

U " . - B “ - . )
Last month I testified before the Sentencmg Commlssron and urged that they change their

- - Manual along the lines of the suggestions contained in this memorandum 19 In particular, Turged - I

the Commission to- change its current rule limiting_ access to the pre-sentence report only to the:

" .. parties.'™ Myproposal was receritly disputed by the Practitioners’ Advisory Group to the Sentencing
. :Commission. In a February 28, 2005, letter to the Commission,'” they argue that “nothing in the
'CVRA or its legislative history states that crime victims should be permitted to review portions of

© the presentence report; dlspute guidelines calculations, raise grounds for departures, or as such rights
Would seem to 1mply, appeal a sentence on factual or 1ega1 grounds

»122

The Practltroners Adv1sory Group S letter analyzes only the victim’s rrght to be heard. It

Ce does not consider whether the victim’s right to fairness creates a due process right to review the ‘
- presentence report and dlspute Guidelines calculations. Presumably the Practitioners’ Advisory

Group, which includes many defense attorneys, would be outraged if sentencmg occurred without -

" notice to defendants about relevant parts of the presentence report and recommended Guidelines

‘ranges — and properly so. It would be unfair to force defense counsel to argue sentencing issues

- without basic information about what is being considered at the sentencing hearing. But the same
~" - due process principles dictate that victims should receive this information as well. -

16 See 18 US.C.§ 3663A (Mandatory Vlctrms Restrtutlon Aet) see also 18 U S.C.§

) ’3663 (V1ct1m Wrtness Protectron Act).

W7 13 US.C. § 3771(a)(6).
118 18US. C. § 3664.

ol See Testlmony of Paul G. Cassell to the U S. Sentencmg Comm n (Feb 15, 2005)

BE (avallable on http: //sentencmg typepad com)

L ;; ’ZOUSSG §6A12

a2t Letter from Amy Baron—Evans & Mark Flanagan to Hon. R1cardo Han_]OSEl (F eb 28

\‘ h\{: K 'MZOOS) (avallable on http // sentencrng typepad com)

e 7! at2
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The Practrtroners Adv1sory Group also seernmgly ra1ses a concern that can be dlspelled The S
. 'Group wonders whether a victim’s right to be hedrd on ‘Guidelines i issues would imply a right to . \
“appeal a sentence on factual or legal grounds It would not. ‘The CVRA contaiiis its own specific. ' - .
.-appellate provisions, which permit v1ct1rn appeals only for demals of therr rights.” It specifically -
}‘,allows a right to seek “to re-open: .. a sentence” only for’ violations of a victim’s “right to be -
o heard »12¢ Moreover, while victims have due process protections, due process does not guarantee . -
- aright to an appedl.”™ Finally, the Sentencing Reform' Act spells out the limited rights of appeal on

Guidelines issues available to only the government and the defense.'*® For all these reasons, victims

" have the rightto review relevant parts of the presentence report and be heard on Gurdelmes issues
in the tnal court but not the rrght to appeal Gurdellnes issues to the appellate courts.

The questron then arises of how to prov1de Vlctrms aécess to the presentence report Nothlng, A

. in current law precludes releasmg presentence reports to-victims. Title 18 U.S.C. § 3552 requires
- disclosure to government and defense counsel, but does not forbid further dissemination. Most -
courts have held that circulation is allowed to third parties upon a proper showmg of partlcularlzed
need approved by the court.’’. Some courts’ local rules also additional circulation with an order of

the court.”® Victims should be able to establish particularized need for access to the Guidelines.

- calculations and related parts of the presentence report, as without access they are unable to
. effectively make a sentencmg recommendation.

In view of that legal landscape the Ways n Wthh the Rules could handle disclosure of the:

) ,presentence reports to V1ct1ms are:

l (])NoDiS_C'loSztre. _ o

“23»18U’so §ITT@G).
124 183 US.C. §3771(d)(5)(A)
s g McKane'. Durston, 153 U. S. 684 (1894)
- s 18US.C. §3742. ‘

e See e.g.; United Statesv Corbltt 879 F.2d 224 238 (7th C1r 1989) (compelling, . -

. partrcularlzed need standard) United States v. Charmer Indus., Inc., 711 F.2d 1164, 1173 (2d -
. 'Cir. 1983) (compelhng need standard) Umzed Sz‘ates V. Schletz‘e 842 F 2d 1574 1576 (9th C1r
' 1988) (mterests of Just1ce standard) : ‘

18 See e g. D. Utah Crrm Local R 32- 1( c) (pre—sentence reports fot released wrthout l

o worder of the court).,
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The Rules could opt not to drrect dlsclosure of any type fo a vrct1m In my V1ew thls o

approach would be irconsistert with CVRA s command that- Victims be ¢ reasonably heard” at' V
- ?sentencmg and be “treated Wrth farrness )’ for all the reasons explamed above..

(2) Complete Dzsclosure N

Because the vrctrm s rrght to be heard seermngly mcludes at least some access to’ the i

Fpresentence report, the Rules could direct ﬁlll disclosure-of the pre-sentence report to the Vrct1m _
- ~While there are apparently no statutory barriers to this approach legitimate objections mrght be "
“raised. Portions of the report may contain sensitive prlvate information about the defendant (results c
- .of psychiatric examinations, prior history of drug use, childhood sexual abuse; and the like). The .
* - “report may also disclose conﬁdentral law -enforcement mformatron that should not be widely
-+ circulated.” Victims do not need access to these parts of the report In 11ght of'these concerns, total -
o drsclosure seems unnecessary. : : : '

) (3) Selective Disclosure.

The Rules could drrect that the probatron ofﬁce redact any presentence report to remove’

" confidential information and the provide the redacted report to the victim.. This, tog, seems

problematrc in that it might require considerable work by busy probatlon officers to prepare two -

o separate documents (presumably only after consulting with the attomeys on both sides of the case -

about what m1ght be viewed as conﬁdentral)
(4) Disclosur’e T hrorigh Prosecutdrs.‘ .

The srrnplest solution to the competlno concerns 'is dlsclosure through an mtermedrary,'
specrﬁcally the prosecutor. The prosecutor would serve as the filter for confidential information and

- could assist the victim by highlighting critical parts of the report. It might be objected that this
approach would burden prosecutors, who are no less busy than probation officers. But the new law -~
, ’ ~already gives victims the right to “confer” with prosecutors
o confemng regarding the 1mportant topic of sentencing. .Moreover, many U.S.  Attorney’s Ofﬁces r

‘already have Victim-Witness Coordinators’ who communicate with victims regarding .impact -

129 _ and presumably they will be .

statements. The CVRA also authorizes increased fundmg of $22 million for the Victim/Witness -

- Assistance Programs in U.S. Attorney’s Ofﬁces SO presumably they will be able to expand their .
.~ victim services. ' : : . , S

130 .

Requmng prosecutors to disclose pre-sentence reports to victimsinall cases even when they‘

are not interested in such disclosure, might be burdensome. Accordingly, disclosure of the report

should be requrred only upom request for a victim.

o 29 18USC §3771(a)(5) L
‘3" See 118 Stat 2260 2264..
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. report as. follows

Some of the aspects of prepanng and dlselosmg presentence reports are covered in Chapter e

L 6. A of the United States Sentencing Guidelines Manual. The Manual falls within the jurisdiction "
' ofthe U.S. Sentenemg Commission. Accordingly, the Advisory Committee should coordinate with . °
. the Commission to 1nsure that any changes in the Cnmmal Rules are consistent with the prov131ons
B of the Manual. Lo - c

Rule 32(1'). ( h)q (1) Vlctlm ODDortumtV to Oblect to Presentence Renort
T he Proposal

Rule 32(f) (h) and (1) should be amended to allow the Vlctlm to ob]ect to the presentenoe

(f) Objectmg to the Report. PRI
. (1) Time to Object. Within 14 days after receiving the presentence report the parties =~
must state in writing any Ob_] ections, including objections to material information,
sentenomg guideline ranges, and policy statements contained in or omitted from the
report. The attorney for the government or for the victim shall raise for the victim
any reasonable objection by the victim to the presentence report. ‘
- (2) Serving Objecttons An objecting party must provide a copy ofits Ob_] ections to

: the opposing party and to the probation officer.
"(3) Action on Ob]ecttons. After receiving objections, the probatlon officer may meet
o Wlth the parties and the victim to discuss the objections. The probation officer may
, then investigate further and revise the presentence report as approprlate :

‘ () Notlce of Posmble Departure t’rom Sentencmg Guldelmes Before the court may depart
. from the apphcable sentencing range on a ground not identified for departure either in the
3 presentence report or in a party’s prehearing submission or in a victim impact statément, the
- ‘court must give the parties reasonable notice that it is contemplating such a departure. The.
‘notice must specify any ground on which the court is contemplating a departure. The
‘attorney for the government or for the victim shall advise defense counsel and the court of
any ground identified by the victim that might reasonablv serve as a basis for departure
(i) Sentencing. - ' '
(1) In General. At sentencmg, the court: '
- (A)must verify that the defendant and the defendant s attomey have read and -
~ discussed the presentence report and any addendum to the report;
. .*(B) must give to the defendant and an attomey for.the government a written
- summary of—or summarize in camera— any information excluded from the

presentence report under Rule 32(d)(3) on which the court will rely in - |

- seéntencing, and give them a reasonable opportumty to comment -on that
e 1nformatlon' N »
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o ‘(C) must allow the partles attomeys and any Vlctlms to corment on thé ‘
. probation. officer’s determmatlons and other matters relatmg toan approprlatex :
" sentence;and.

. (D)inay, for good cause, allow aparty to Wmake a new Ob_] ectlon‘- " ‘ |

0o atany time before sentence is: 1mposed .
o (2) Introducngvtdence, ProducmgaStatement The courtmayperrmt the partles‘ '
" .. or_the victim to introduce evidence on the ob]ectwns If a witness testifies at

- sentencing, Rule 26.2(a)(d) and (f) applies. If a party fails to comply with a Rule

"26.2 order to produce a W1tness s statement the court must not. cons1der that - -

o witness’s testimony. ‘
> "(3) Court Determinations. At sentencmg, the court: S
‘(A) may accept any und15puted portlon ofthe presentence report asa ﬁndmg K
- offact; - : , ~
- (B) must—for any dlsputed portlon of the presentence report or other

' ‘controverted matter—rule on the dispute or determine that a ruling is - .

‘unnecessary either because the matter will not affect sentencing, or because "
‘ ‘the court will not consider the matter in sentencing; and - -
.+ (C)must append a copy of the court’s determinations under this rule to any -
- copy of the presentence report made available to the Bureau of Pnsons \
o ‘"The Rationale.' S " o ‘j

Forthe reasons explamed in the precedmg section, the victim’s i ght tobe* reasonably heard”

1 at sentencing hearmg encompasses the right to be heard on Guidelines issues. The changes in Rule’
32 noted above srmply allow the victim to exercrse that right at the approprrate points in the
Co Gu1de11nes process. - ‘ ‘ ,

Changing the: rule‘in this fashion would also clarify the appropriate sequencing at senten'eing
hearings. Rule 32(i) already-allows the victim to submit “any information” about the sentencing.”!
Yet if the experience in my court is any guide, frequently the victim’s allocution occurs only after
all of the issues surrounding the presentence report have been determined. If the victim’s right to
provide information to.the court is going to have meaning, that information must be allowed to have

o poss1ble effect on cntrcal sentencmg issues, mcludmg issues about Guidelines calculations.

The ‘propo‘sed cha'nges would allow the victim to comment at the sentencmg hearmg on

_matters within the presentence report. ‘While it might be objected that the victim is not a party to the -
case, Congress intended that the victim become participants in the process with rights “independent -

of the government or the defendant . . . .”*** Those independent rights includes the opportunity to

1 FED R CRIM P 32(1) |
o 150 CONG REC. S4268 (dally ed. Apr 22 2004) (staternent of Sen. Kyl)
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B ',ﬁ;make “sentencmg reeommendat1ons 1 leen that’ matters 1n the presentence report may often\
N "determlne what effect a sentencing reeommendatmn will have the victim’s nght would seem to -
o extend to eommentmg on that report : :

As w1th the changes dlscussed in the prev1ous section, changes in the Sentencmg Guzdelmes

P Manual are also required here The Comm1ttee should coordlnate Wlth the Sentencmg Comm1ssmn z
- 'to insure that its, actlons are con51stent s L

Rule 32(1)(4) Conformmg Amendment to Vlctlms’ nght to Be Heard

The Proposal

Rule 32(1)(4) ought to be amended to conform the deﬁmt1on of v1ct1m to that found in the '

‘CVRA as follows: -

(4) Opportumty to Speak )
’ (A) By a Party. Before i 1mposmg sentenee the court must: - 5
. (i) provide the defendant’s attomey an opportunlty to speak on the |
. defendant’s behalf; (

- (ii) address the defendant personally in order to permlt the defendant
to speak or present any information to miti gate the sentence; and
(iii) provide an attorney for the government an opportumty to speak -

equivalent to that of the defendant’s attorney. . ‘ :

".(B) Bya Victim. Before imiposing sentence, the court must address anyvictim .

~-of a the crime of viotence-orsexuatabuse who is present at sentencing and
© must permlt the Vlctlm to speak or submlt any 1nformat10n about the

(C) In Camera Proceedmgs Upon a party’s motion and for good cause, the
L court may hear in camera any statement made under Rule 32(1)(4)

R ¥ he Ra‘tz"bndle: “
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As noted earher 134 Rule 32 currently contams a deﬁmtmn of “vrctr  that is narrower than

. that requlred by the CVRA ‘The srmplest fix is simply to strike the definition of Vlctlm and Vrctlm s
o representatlve here and mclude an approprrate deﬁmtmn n Rule 1. . , ‘

N (New) Rule 43 1-— Vlctlm s nght to Attend Trlal

T he Proposal

A new rule should be added 1mplementmg the v1ct1m sti ght to be present at tnals and other L

proceedmgs as follows

\'Rule 43 1 Victim’s Presence . ' ' ‘
© (a) Victim’s Right to Attend. A victim has the nght to attend any public court proceedmg, :
_unless the court, after receiving clear and convincing evidence, determines that testimony by
.. the victim would be materially altered if the victim heard other testimony at that proceeding.
- Before making any determination to exclude a victim, the court shall make every effort to.

o permrt the fullest attendance possible by the victim and shall consider reasonable alternatives
" to the exclusion of the victim from the criminal proceeding. The reasons for any dec151on 10

exclude a victim shall be clearly stated on the record. - ‘o, o /
(b) Proceeding With and Without Notice. The court may Droceed with anubhc nroceedmrr \

R - without a victim if proper notice has been provided to that victim under Rule 10.1. The court

1

may proceed with a public proceeding (other than a trial or sentencing) without proper notice

: . to avictim only if doing so is in the interests of justice, the court provides prompt notice to .
. that victim-of the court’s action and of the victim’ s right to seek reconsideration of the action

if a victim’s nght is affected, and the court 1nsures that notrce W111 be Dronerlv providedto

" that victim for all subseguent pubhc proceedings.
-(¢) Numerous Victims. Ifthe court. finds that the number of victims rnakes it 1moract1cab1e

" . to according all of the victims the ngt_rt to be present, the court shall fashion a reasonable

procedure to facilitate victims’ attendance.

~ (d) Right to be Heard on Victims’ Issues. In addltron to nghts to be heard estabhshed
_ ‘elsewhere i in these rules. at any public proceeding at which a victim has the right to attend,
- the victim has the right to be heard on any matter directly affecting a victim’s right.

- Ihe Ratzonale

. : The Rules should reflect the CVRA’s command that victims have the rlght to attend publlc ‘
: proceedmgs in all but the most unusual circumstances. The CVRA guarantees victims the right to -

' attend a proceeding “unless the court, after recervmg clear and convincing evidence, determines that

L - testimony by the victim would be materral}y altered if the victim heard other testimony at that

S S’ée discussion ae'compenyihg Rules 1, 32‘@), supra.
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s ‘.)proceedlngﬂ »135 Th1s isa fundamental nght for Vlctlms As the Presulent $ Task Force oni Victirns

IR overlooked the victim’s n'ght to at'tend — most notoriously in the Oklahoma City bombing trial.

" of Crime concluded: “The crime is often one of the most srgnrﬁcant events'in  the lives of victims ¢ .+

~ and their families. They, no less than the defendant have alegitimate interestin the fair adjudication '

, " of the case, and should therefore .as an exception to the general rule prov1dmg for the exclusionof =
. . withesses, ‘be permitted to be present for the_ entire trial.”  The CVRA implements this
- recommeéndation by “allow[ing] crime victims, in the vast majonty of cases, to attend the hearings .

and tnal of the case involving thelr v1ct1rmzat1on “This is so 1mportant because crime victims share
" an interest with the. government in seemg ‘that justice is done in a criminal case and this interest
supports the idea that v1ct1ms ‘should not be excluded from public criminal proceedings, whether

' these are pre-trial, trial; or post-trial proceedings.”"”’ Most states have also now adopted some form -
of a victim’s rlght to attend court /proceedmcs 1nclud1ng the trial."*®

‘ , One poss1ble Way of addressmg the vrctlm sTi ght to be present would be to leave the matter ,
B to the Federal Rules of Ev1dence Federal Rule of Evrdence 615 —the so-called “rule on witnesses”
— requires exclusion of witnesses with. certain exceptions. Among the exceptions is a fourth .
exception for “a person authorized by statute to be present.”'* This exception was added to cover
crime victims,'* who had a right to attend trials subject to certain conditions even before the passage

- of the CVRA.™' Without the explicit ‘llstmg of this exception, some trial courts had simply
1 142

" But relylng merely on Rule 615 to cover the vrctlm s rlght to attend proceedlngs Would be
madequate First, the defendant’s right to attend proceedings is sufficiently important to merit
. treatment in a specrﬁc rule in the Federal Rules of Criminal Procedure — Rule 43. The proposed
‘v1ct1m s.rule — Rule 43.1 — would evenhandedly mirror that treatment for victims.

. 15 18US.C.§3771()Q3).
136 PREerEnr’s TAsK FORCE ON VICTIMS OF CRIME, FINAL REPORT 80-81 (1982)..
137 150 CONG REC S4268 (darly ed Apr. 22 2004) (statement of Sen. Kyl) |

0 135 See generally Douglas E. Beloof & Paul G. Cassell, The Victim’s Rzght to Attend
o T rzal T he Emergmg Natzonal Consensus VLEWIS\& CLARKL.REV. (forthcoming 2005).

13 FEp.R. EVID 615(4)
140 See FED R. Evm 615 Adv Comm Notes 1998 Amendments ‘
ML See 42 u. s c § 10606 (1990) (replaced by the CVRA)

L See Cassell Barbarians at the Gates ?, supra, 1999 UTAH L. REV. at 515- 22; S. REP. |
‘108 191 108" Cong., 1* Sess. 20-21 (2003). I served as counsel for the victims of the bombing
" who were pursuing thrs issue, and later called the omlssmn in Rule 615 to the attentlon of the

P ,Evrdence Comm1ttee
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Second Rule 615 does not appear to comprehenswely handle the v1ct1m s nght to attend

- - Forstarters, it would seem that the. Adv1sory Committee Notes in the Federal Rules of Evidence now

_ -need to be revised. to reference the CVRA Otherw15e judges, prosecutors and defense counsel, -

R mlght simply be unaware that a v1ct1m whose testimony will not be matenally affected is now

“authorized by statute” to be present. Even if the legally-tramed actors in the system realize the

- CVRA’S ram1ﬁcatlons most crifme victims are not le gally trained and lack experience in the criminal

. Justlce system - Therefore, their’ rights should be laid out-in the most d1rect manner poss1b1e -
L spec1ﬁca11y by 11st1ng their rlght to attend in the criminal rules : ‘

Flnally, prov1d1ng the details of the v1ct1m sti ght to attend is nnportant for practlcal reasons.

" The CVRA qualifies the victim’s rightto attend by requiring exclusmn when the victim’s testimony
- “would be materially altered if the victim heard other testimony at that proceeding.”*. - The CVRA, .
. however, contains additional procedural requirements that judges must follow before excludmg a .

" victim: “Before making any determination . . . [to exclude a victim], the court shall make every effort

' to permit the fullest attendance possible by the victim and shall consider reasonable alternatives to

the exclusion ofthe victim from the criminal proceeding.”* The Act also requires that “the reasons

- for any de01s1on to exclude the victim shall be clearly stated on the record. 145 These procedural
 requirements are new and potentially complex. Moreover, issues surrounding victim attendance at
ctiminal proceedings are likely to occur frequently. Victims can appeal any exclusion order, and

appellate courts must take up:those appeals expeditiously.'*® Accordingly, it is important that -
lawyers, judges, and victims have the new rule and its procedural requirements at their fingertips,

. rather than being forced to dig it-out through some cross-reference to the United States Code. For

all these reasons, subsection (2) of the proposed rule simply tracks verbatim the substantive and
procedural requirements of the CVRA. | » .

‘Because‘ the 1ssues addressed in subsection (a) potentially bear on“the how Federal Rule of

: EVldence 615 should be drafted, the Cr1m1nal Rules Committee should coordmate 1ts actlons Wlthy
. \,the Evidence Rules Comm1ttee )

Subsection (a) also limits the rlght to attend to “public” proceedings. It is clear tnat the

k | CVRA intended to make no change in the circumstances in which proceedings could be closed to
the public. As Senator Feinstein and Senator Kyl explained in a colloquy regardlng the law, “the

Government or the defendant can request and the court can ordér, judicial proceedlngs tobe closed

g USC §3771(a)(3) -
L 18USC §3771(b) |
o 18~U\,S.C.§3771(b')., -

s iéu.s.ct.§;377'1(d)(3‘).”‘ ‘




" ensure” that crifme victims receive their rights."*® One of the rights is notice for court proceedings.

&
(S

e \"under ex1st1ng laws [The CVRA] is not mtended to alter those laws or the1r procedures in any ways 1 S

L In th1s regard it 1s not our mtent to alter 28 C. F R § 50 9in any respect 7147

Subsectlon (b) turns to the potentlally complex subJ ect of whether the court may go forward .

“witha proceedrng when the victim is not present. If the victim has been’ properly notified but has’
N elected not to attend the proceedmg, of course the court may proceed. The tricky issue is what do
o when the vrctlm is absent because of lack of notice of the proceeding: It could be argued that the -
. court has no choice but to reschedule such a proceedmg, Just as it would be required to reschedule.

a proceeding where the defendant had not received notice. The CVRA mandates that courts “shall
149

If the victim has not receivéd notice of a proceedlng, then going forward with the proceeding -

"apparently violates the victim’s rights.” As Senator Kyl explained, “It does not make sense to enact

victims’ rights that are rendered useless because the victim never knew of the proceeding at which

-~ theright had to be asserted Simply put, a failure to provide notice of proceedings at which aright -
" can be asserted is equrvalent to a v101at10n of the right 1tself 130 .

" The proposed rule stakes outa more 11m1ted position than the absolute requlrement of proper

o \vrctlm notification. Proposed Rule 43:1 would allow the court to move forward with all proceedings
-+ other than trial or sentencing — without notice to the victim provided three conditions are met: (1)
. doing $o is in the interests of justice, (2) the court provides prompt notice to the victim of the court’s .
* action and of the victim’s tight to seek réconsideration of the action if a victim’s right is affected, -
- and (3) the court insures that notice will be properly pr0V1ded to the victim for all subsequent public
. proceedrngs _ :

11

‘Each of these three conditions serves 1mportant purposes. Forstarters, the court should not

‘ move forward unless the interests ofjustice are served — the first requirement. The court should also

notify the victim of the opportumty to seek reconsideration of the court’s action if a victim’s right

~ is affected. For example if the court holds a bail hearing without proper notice to the victim and
determines to release a defendant, the victim should be advised of this fact and of the ri ighttoask the ..
court to.reconsider that bail decision. \(The CVRA, as noted earlier, gives victims the right to .

provide information regarding bail decisions.}“) Finally, if the court is moving forward without

147 150.Cong. Rec. $4268 (dally ed. Apr 22 2004) (statements of Sen. Kyl and Sen
Felnstem)

18 US.C. § 3771(b)
| ‘, 18 US.C. §3771(a)(2)

C o0 150 CONG REC 810910 (statement of Sen. Kyl) (Oct 9 2004) (repnnted in ’T

- ’:Apvpendlx B)

B See 18 U. s c § 377l(a)(4)
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. ‘iuf‘proper notice to a victimat a partlcular proceedmg, it seems only fatr that the problem be solved for
- future proceedings — the thlrd requ1rement ~ ,

RN

The proposed rule Would not authorrze a court to proceed w1th elther a tnal or sentencmg:‘

[ ‘w1thout proper notice to the victim. With respect to trrals avictim of a crime simply déserves the .

' i‘ opportumty to see the evidence against her victirizer. If some modest delay in the trial must occur I
to make this happen that is a small price to pay for respectmg the victim’s right to attend. the trial. =

M J" ‘ With respect to sentencmg, here too a victim simply deserves the right to make a statement —to tell ’ '

S her victimizer about the damage done by his crime and to urge the court to impose an appropriate ‘
. “sentence: Moreover, neither a trial nor a. sentencmg can tedone. ‘Double Jeopardy principles may

 well forbid refrial even when a victim has received no notice," and the CVRA itself bars a new trial

. remedy."? So too, sentencings would appear to be subject to 11m1ta’uons that might prevent a crime

. victim from obtaining a resentencing

- certain limited cucumstances.

154

although the CVRA d1rectly allows for re—sentencmgs in
155

Whlle neither tnal nor sentencmg could proceed w1thout proper notrce to the v1ct1m ‘this -

\A * limitation will affect only a small number of cases for ashort period of time. A large percentage of
" victims may choose to waive any nght to receive notice. For those victims electmg toreceive notice,

presumably notice will be properly given in the vast rna]ortty of cases. Even apart from notice ‘

 requirements, the majority of victims will -be trial witnesses, and ‘therefore will have been

* subpoenaed to attend trial. Victims will also often be aware of sentencings through the work of -

probation officers in preparing presentence reports.- In the tiny minOrity of cases where notice has
. not been properly provided, notice will often be only a telephone call away. While the burdens of
delaying a trial or sentencing are not trivial, Congress has required that the victim’s ri ghts must take

precedence Subsection (b) faithfully implements that determination.

. Subsection (c) of the proposed rule deals with the victim’s nght to attend in ‘situations ; B

o 1nvolv1ng multiple victims. Congress has recognized that in some s1tuat10ns —e.g., the Oklahoma ~

{

152 See U.S. CONST., amend. V.’ See 'génerally Douglas Evan Beloof, The Third Wave of

Crznte Victims’ Rzghts Standmg Remedy, and Review, 2005 BYU L. REV. ___ (forthcoming).

| o 18USC §3771(d)(5)

13 See FED R. CRIM P.35 (correctlon of sentence allowed only for techmcal or other

. : clear error). Whether denial of a victim’s right constitutes “clear error’” subject to correction
L presumably will need to be resolved n ﬁlture cases. : ‘

15 18 US.C. § 3771((1)(5) (authorlzmg a victim motion to' “re -open a. .. sentence” if - o

| " right was denied); see 150 CONG, REC. S10910 (statement of Sen. Kyl) (Oct. 9, 2004) (veprinted
~ in Appendix B) (discussing this provision). In light of these provisions, the Committee may need -
.~ . "-to consider redraftmg Rule 35 to allow re- openmg of sentences 1mposed in violation of victims’.
o <r1ghts S : - :

T
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\ ‘new rule’as follows

o 'Clty bombmg —1itis not possrble to afford all victims the opportumty to attend tnals The CVRA, o

k : accordlngly provides that in s1tuat10ns where “the number of crime victims makes it Impractrcable '
oo protect rights for all victims, the court “shall fashion a reasonable procedure” to give effect to
" victims’ concerns. ' Possrble procedures include closed circuit transmission of the proceedings to

' .an ceremonial- courtroom auditorium or other facility that will aecommodate many people. To -

o perrnlt such t:ransmlssmn an amendment to Rule 53 is proposed below A -

Subsectron (d) gives V10t1ms a general nght to be heard on issues “dlrectly affectmg” thelr e

: _nghts The CVRA spemﬁcally mandates that victims have the ri ght to be heard about release of the
. defendarit, a plea, or a sentence.’”” The right to be heard at these hearings have been addressed .
‘elsewhere in these proposed rules. Buf courts sometimes will consider other issues that directly = -
- affect victims’ rights. For example courts may con31der whether to release the address and
" teléphone number of the victim to the defendant.'® It makes little sense for the court to decide this

issue without hearmg from the victim, partrcularly since the CVRA gives victims the right “to be

‘reasonably protected from the accused.”” Subsection (d) would cover this situation and others
_' ‘similar to it by allowing victims who are present at a hearing to be heard on issues “directly”
L affectmg therr ol ghts

Rule 44 1-—- Dlscretlonarv Am)omtment of Counsel for Vlctlm .
o T he Proposal:‘

The court’s drscretlonary authonty to appomt counsel fora V1ct1m should be 1nc1uded in a

N %

' Rule 44.1 Counsel for Vlctlms. :
- When the inferests of justice require. the court may appomt counsel for a
~-victim to assist the victim in exercising their rights as provided by law.

- . The Raz‘iohalé’

-An argument could be made that the CVRA guarantees crime victims the right to counsel.
~ After all, the CVRA guarantees Vlctlms the ri ght to be “treated with fairness™ and falmess eould be -

| 56 ISUSC§3771(d)(2) | s - )
».'?557 18USC §3771(a)(4) R . |
“',’58 See drscussmn of changes to Rule 1271 snpi;a. -
L 18US C. §3771(a)(1)
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; attorneys to represent indigent crime victims.

| “'*'understood as embraemg the assrstance of counsel 160 At the same t1me however nothmg in the -
.. CVRA directly mandates counisel for v1ctlrns ‘As Senator Kyl explained, ““This bill does not provide -
. victims w1th a rrght to counsel but recogmzes that a Vlctrm may enlist counsel on therr own.

9’161 A

Courts however, have 1nherent authorrty to appomt a volunteer lawyer to represent a crime -

- | ‘ngctlm ‘While the CVRA does not create a nght t6 counsel for vrctlms nothlng in the Act deprived
" the courts of their pre- exrstmg mherent authority. The courts ‘generally have the right to appoint

volunteer counisel in civil cases,'®® a power that would seem to, extend fo criminal cases. Indeed, the -

* Supreme Court has left open the questlon of whether federal courts possess the inherent authority '

163

to require counsel to provide legal services to the poor.'®  The local rules of some federal courts 3

\ : already explicitly recognize this power. 164 In addition, Title 28 broadlyperrmts the courtinboth civil « - ' |
-~ and criminal cases to “request an attorney to represent any person unablé to afford counse
© Finally, before Gideon, courts could request that lawyers provide assistance to 1nd1gent criminal - =

1 »165

defendants. In light of all these facts, federal courts likely have the mherent power to request
166

In addltlon at least one statute already d1rect1y authonze federal courts to appomt counsel v

‘ for child victims in certain cases. Title 18 U.S.C. § 3509 provides: “The court may appoint a
_guardian ad htem for a child who was a victim of, or a witness to, a crime involving abuse or
- exploitation to protect the best mterests of the ¢hild.” Congress however, has not yet provided =~

PR

160 Cf szeonv Wamwrzght 372US 335 388 (1963) (d1scuss1ng “falrness to the )

-defendant as a reason for recogmzmg aright to appomted counsel)

18l 150 CONG REC. S4268 (darly ed Apr 22 2004) (statement of Sen Kyl)

e See generally Judy E. Zelin, Court Appoznz‘menr of Az‘torney to Represenl‘ Wzthout

. C’ompensarlon Indzgent in' Civil Actzon 52 ALR. 4TH 1063 (1987 & 2004 Supp)

163 Mallard V. Umted States District Court 490 U. S 296 307 & n.8 (1989) B

e See, e.g., D.UTAH CIV.R. 83-1. 1(b)(3) (“Any attorney Who is admrtted to the bar of
this court must agree, as a condition of such admlssmn to engage ina reasonable level of pro -

- 'bono work when requested to do so by the court”)

. ® 28U S’§ 1915(e)(1) (emphas1s added).
S 68 See BELOOF CASSELL &T WIST Supm Chapt 6 A (reachlng thlS conclusmn)




o 1m0 13UsC §3771(c)(2)

R fundmg for thrs partrcular rrght 167 Crrmunal Justlce Act fundmg is also unavarlable for Vrct1m o
S representat1on as that Act is lrmlted to crnnmal defense. ‘ :

168

The proposed rule would snnply recogmze this drscretronary power of the courts to appomt

‘ o .lvolunteer counsel. The rule is purely discretionary (the court “may” appoint counsel) and is limited |
- to s1tuat10ns where the interests of justice require appointment. The rule doesnot address payment

e '”,for counsel, as this matter must be'left to subsequent approprratlons from Congress The court,
I o however, ask for volunteer counsel to assist victims. ~ ‘

i There is good reason to expect that Volunteers W111 be forthcommg Not only are many

. attorneys willing to undertake pro bono representatron but the CVRA itself authorizes millions of
L dollars in funding for victim representation around the country ‘The authorization includes support . .
‘for the National Crime Victims Law. Institute at the Northwestern School of Law of Lewis and Clark
oo ~College to help establish eleven legal ofﬁces around the country representrng crime victims. ’

]69

: Flnally, it mrght be argued that this subJect need not be discussed in a rule, because the

.- court’s inherent authority to seek counsel would exist even without a rule. Both courts and victims,

. ’however will find it useful to have this authority close at hand in the criminal rules. In addition,

- . prosecutors are obligated by the CVRA, “in the event of any material conflict of interest between the .

o prosecutor and the crime victim” to “advise the crime victim of the conflict and take reasonable steps - -

' to direct the crime victim to the appropriate legal referral, legal assistance, or legal aid agency.

- This may ﬁ‘equently require prosecutors to help victims obtain legal counsel Accordingly, a
- separate rule on this subJ ect is appropnate -

31170

For all these reasons, the Rules should be amended to recognlze the court s authority to .

, appomt voluriteer counsel to represent a crime victim.

Rule 46 Vlctlms’ Rwht to Be Heard Regardmg Defendant’s Release from Custodv

Ihe Proposal

167 Memorandum from the Admnustratrve Ofﬁce of the United States Courts to the

] : Judges United States District Court United States Magistrate Judges (March 19, 1991)
i )(Avarlable from the Admmlstratrve Office).

168 G 18US c §3006A(a)(1)

169 See 42U, S C. 10603d see also 150 Cong Rec. S4266 (darly ed. Apr 22, 2004)

\ (statement of Sen. Kyl) (noting appropriations for the National Cnme Victims Law Institution “to .-~ =~
o provide grants and assistance to lawyers to help victims of crime in court™; ﬁmdmg sufficient to

prov1de for two new regronal ofﬁces and nine spec1ﬁc chmcs”)
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V.from custody as follows:

 victim’s concems

Vlctlms should be exphc1tly glven the nght to be heard regardmg the defendant’s release

(K V1c1:1ms Rl it to Be Heard A victim has the right to be heard regarding an
- decision to release the defendant. - The court shall consider the views of victims in

o i " making any release decision. including such decisions in petty cases. Ina case where -

the court finds that the number of victims makes it impracticable to accord all of the -

victims the right to'be heard in open court, the court shall fash1on a reasonabl
- procedure to - facilitate heanng from representatlve victims. T '

© The Rationale'

: ‘The CVRA guarantees victims the rlght “to be reasonably heard” at “any public proceeding"
mvolvmg release....”""! A similar right already exists for victims of stalking offenses.'” The
proposed rule simple reco gnizes that right, and further directs that the court shall consider the views

~~of the victim. The victim’s right to be heard would be meaningless if the court did not consider the -

victim’s view. ' Moreover, existing law appear to recogmze that the court should consider the /
173 . , ) . . .

| Rule 48 — Victims’ VieWs on Dismissal to‘berConsidered.

The Proposal

The court should be required to cons1der the views of victims m dec1d1ng whether to grant
d1smlssal as follows ~ :

‘Rule 48. Dlsmlssal o

\(a) By the Government. The government may, with leave of court, dismiss
~ an mdlctment 1information, or complaint. The government may not dismiss
* . the prosecution during trial without the defendant’s consent. In deciding

‘whether to grant the govérnment’s motion to dismiss, the court shall consider

" the views of any victims.

'Hzeﬁationale:

oo lSUSC §3771(a)(4)
om IS USLC. § 2263.

: S m See e. g ;18 US.C. § 3142(c) (court to consider Whether release of the defendant :

\ " “Wlll endanger the safety of any other person”).
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-

ThlS proposed change Would 1mp1ement a wct1m s nght to be treated with faitness” and o

i 'be heard at any proceeding “involving release” of the- defendant by requiring the court to consider

" “theviews of the victim before granting a government motion fo dismiss a charge. The rule already
' requires leave of court before a dismissal can be approved In determining whether to grant leave,

. the court should consider whether dlsmrssal is “clearly contrary to manifest public interest. ,
. Among the relevant factors in making this public interest determination are whether the prosecution

* is motivated by “animus towards the victim.”'” The proposed rule would simply require the court

174

to consider the views of the victim in makmg thls determination, leavmg the weight to be given' to

R those views up to the court.

Rule 50 ;‘Victims’ Right to Pro"ceedings Free From Unreasodable Delay.
’ T he Proposal.' :

A victim’s nght to proceedmgs ﬁee from lmreasonable delay should be recogmzed as
follows: w

(b) Defendant’s nght Agamst Delay. The court shall assure that the defendant S nfzht to
\ a speedy trial is protected, as provided by the Speedy Trial Act.

- (¢) Victim’s Right Against Delay. The court shall assure that a victim’s right to proceedings

" free from unreasonable delay is protected. A victim has the right to be heard rei{arding any
. motion to ‘continue anv proceeding. If the court grants a motion to continue over the .

obj ection of a victim, the court shall state its reasons in the record.

" The ‘Rdti‘onale:

4 The CVRA gives victims the nght “to proceedlngs free from. unreasonable delay 176 In

o addltlon child victims prev1ously had the nght to a “speedy trial” in certain situations. 7" A number
~of states have 31m11ar provisions. ‘

178

The proposed rule Would give effeet to these rrghts by requiring courts to protect agalnst

" unreasonable delay Of course, in some situations, delay is reasonable. In others, however, the court
.~ should deny a motion to continue to bring closure to a victim. As Senator Feinstein has explamed

' United States v‘ CoWah 1 5’24 F.2d 504,513 (5" Cir. 1975).
"' [n re Richards, 213 F.3d 773, 787 (3rd Cir. 2000).

6 18 US.C. § 377I(a)(7)

"”7 18US. C.§ 35090)

1 See BELOOF CASSELL&TWIST supra, Chapt. 6.B; Cassell Balancmg the Scales of
Justzce Supra, 1994 UTAHL REv. at 1406. :
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' . Thrs provrs1on does not curtall the government sneed forreasonable timeto orgamze .
and prosecute its case. Nor is the provision intended to infringe on the defendant's -
~ due process right to prepare a defense. Too. often, however, delays in criminal
proceedings occur for the mere convenience of the parties and those delays reach
~beyond the time needed for defendant‘s due process or the government's need to
prepare. The result of such delays is that victims cannot begin to put the criminal
Justice system behind them and they continue to be Vichrmzed It is not right to hold
crime victims under the stress and pressure of future court proceedings merely
because it is convement for the parties or the court.'” -

~ The proposed rule gives victims the nght tobe heard on any continuance. This is consmtent -
w1th the intent of the CVRA’s drafters. As Senator Kyl stated: “This provision [in the CVRA]

~ shouldbe interpreted so that any decision to schedule, reschedule, or continue criminal cases should

include victim mput through the Vlctlm s assertion of the rrght to be free from unreasonable delay.”'® -

. The proposed rule also requires thiat the court state its reason for granting any continuance.
. This requrrement stems from a recommendation from the President’s Task Force on Victims of
Crime. The Task Force noted “the inherent human tendency to postpone matters, often for
. insufficient reason,” and accordingly recommended that “reasons for any granted contmuance
“be clearly stated on the record.”’®! Several states have adopted similar provisions.'®

"Rule 51 — Claiming Error Regarding Vi‘ctims’ Rig hts.
T he Proposal - .m |
The procedures for a victim to assert error should be spelled out in the rules as follows
| " Rule 51. Preservmé élalmed Error

- (a) Exceptions Unnecessary Exceptrons to rulings or orders of the court are
unnecessary.

" 150 CONG. REC. S4268 (daily ed. Apr. 22, 2004) (staterherit of Sen. Felrlste;in‘)‘

, , ts0 150 CoNG. REC. $10910 (statement of Sen Kyl) (Oct. 9, 2004) (empha51s added)
L (reprlnted in Appendix B).

- B PRESIDENT S TASK FORCE ON VICTIMS OF CRIME, FINAL REPORT 76 (1982)

. = See e.g., ARIZ REV. STAT ANN. § 13-4435(B) (oourts required to “state on the record -
the reason for [any] contmuance”) Utah Code Ann. 77-38-7(3)(a) (court requrred to “enter in the

_ record the specrﬁc reason for the continuance and the procedures that have been taken to avoid
- further delays”) :
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' (b) Preservmg a Claim of Error A party or a victim may preserve a claim .
of error by informing the court—when the court ru11ng ororder is madeor -
sought—of the action the party wishes the court to take, or the party’s
objection to the court’s action and the grounds for that objection. If a party -

- -or a victim does not have an opportunity to obJect to a rulifig or order, the =
* absence of an objection does not later prejudice that party. A ruling or order  * ~ . .
. that admits or excludes evidence is governed by Federal Rule of Evidence ‘
- 103.

The Rationale: ‘
‘ The CVRA authonzes v1ct1m appeals and mcludes expedxted procedures for handhng those -

* appeals. 18 " The. proposed rule Would smlply fold in victims to the existing rule regardmg
preservatlon of errors. . .

‘ Rule 53— Closed;Circuit Transmission of Proceedings for Victims
‘ The Proposal
7 Closed—cm:mt transrmssmn of court proceedmgs for victims should be authonzed as follows

Rule 53. Courtroom Photograp]hmg and Broadcastmg Prohlblted ‘

(a) General Rule. Except as otherwise provided by a statute or these rules,
the court must not permit the taking of photographs in the courtroom during judicial
proceedings or the broadcasting of judicial proceedings from the courtroom.

(b) Closed-Circuit Transmission for Victims. In order to permit victims

of crime to watch criminal trial proceedings. the court may authorize closed-circuit
televising of the proceedings for viewing by v1ct1ms or other persons the court

determines have a comnellmg interest in doing so.

The Raﬁona[e:

The CVRA grants v1ct1ms the right to attend tnals as noted prev1ously in connection with

Rule 43.1. At the same time, however, the CVRA recognizes that in some situations with many

. victims, the court may have to craft “reasonable procedures” to protect victims rights.'®* One such .
reasonable procedure would appear to be closed-circuit transmission of court proceedings to'a ..

| ® S 18US.C. §3771A)E)..
% 13US.C §3771(d)Q).

52

: B YRR oY | N R e L T S T MU mm L ALl I6 G VT RIS b s
Al A8 % TR A B T R LT Y ST A TR R R RPN ol BT el LSRR ML TR T L L S T R O



' N facﬂlty sufﬁc1ently large to accommodate al] the v1ct11ns Indeed this was the procedure followed?
. in the Oklahoma C1ty bombmg case. \ :

185 -

The proposed rule would authonze such transmlssmn n approprl ate cases. The language for .

the proposed rule comes from 42US8.C:§ 10608(a), which authorizes closed-circuit transmlssmns ,

“notwithstanding any provision of the Federal Rules of Criminal Procedure to the contrary’ incases .-

inwhicha proceedmg has been transferred more than 350 tiiles — e.g., the Oklahoma City bombmg
trial. There appears to be no good reason to limit such transmissions to such situationis where venue

‘has been transferred in light of the CVRA’s mandate that the court fashion “reasonable procedures”

to protect the rights of multiple victims. The proposed rule simply authonzes courts to allow such

‘transmissions in appropriate cases.

Rule 58¢— Victims ‘anci Petty Offenses.

The Proposal:

Courts should hear from victims regarding sentences in petty cases as follows: .
. (3) Sentencing. The court must give the defendant an opportunity to be heard in mitigation L

‘and then proceed immediately to sentencing. The court must also give victims an opportunity -

to be heard. The court may, however, postpone sentencing to allow the probation serviceto

investigate or to permit either party to submit additional information. ~

The Rationale: S o

The CVRA gives all “victims” the nght to be heard at sentencmg Victim mcludes anyone »
who is directly and proximately harmed by “a Federal offense.”’* The Act does notrequire that the

offense be a felony or misdemeanor. Accordlngly, a Vlctlm hasa right to be heard at sentencmg for
~ any petty offense. ~ :

CONCLUSION

The CVRA will require s1gmﬁcant changes to the Federal Rules of Cnmmal Procedure In -

‘ this memorandum, [ have tried to prov1de one posmble way to implement the congressional

command that victims become participants in the criminal justice process, with specific language
and, supporting analysis for each change. Undoubtedly there are many reasonable ways of A
implementing the CVRA. But since the Committee will be making many de0151ons about how to
best change the rules, one concludmg thought may be worth hlghhghtmg '

18 Jo Thomas, Trial to Be Shown in Oklahoma Jor. Vzctzms THE NEW YORK TIMES Jan.

30, 1997 at A14

s 18USC §3771(e)
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Congress will be paymg close attentlon to how courts protect the new victims’ nghts For

example the CVRA directs the Administrative Office to report each year ‘the number of time that

victims have attempted to assert their rights and been denied the relief they requested.’¥” More
generally, Congress viewed the new Act as an important step to protecting crime victims — a “new

~and bolder approach than has ever been tried before in‘our Federal System.”'*® Congress is eagerly
- . awaiting to see the results of this approach. As Senator Leahy warned, “Passage of this bill will
.. necessitate careful oversight of its unplementatlon by Congress.”'* And victims advocates too, W111 :
T be watchlng carefully. : :

In light of this congressional and V1ct1ms interest, the Judunary should comprehenswelyﬂ .

protect crime victims’ rights by changes in court rules. If Congress believes that the fedéral rules -
fail to faithfully reflect crime victims’ concerns, it can of course directly amend the rules. But such
~ direct amendments may not sufficiently attend to the needs of the judicial branch or others involved

" in the criminal justice process. It is in that spirit of eliminating any need for congressmnal , 1

o Interventlon that I offer these proposals as a pos31ble startmg place for chscussmn

187 18 U.S.C. § 3771 Note (requmng the Adminisirative Ofﬁce of the courts to ﬁle an

annual report with Congress concernmg the number of times a V1ct1m s right is asserted and
" denied by federal courts) * '

188 150 Cone. REC S4’760 (statement of Sen. Femsteln) (Apr. 22 2004)
Ry at S4271 (statement of Sen. Leahy)
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Append‘ix'A»:I Text of the Crime Vlctims’ nghts Act and Related 'Proyisions |

- 3‘771‘.‘ 'Crim"e'yict/ims"f‘rights. :

B *3771 Cnme v1ct1ms nghts o :ii
(a) RIGHTS OF CRIME VICTIMS -A crime Vlcum has the followmg rlghts
(l) The rlght to be reasonably protected from the accused R

(2) The right to reasonable accurate and tlmely notice of any publ1c proceedlng mvolVlng the
- cnme or of any release or escape of the accused “

j' ' (3) The rlght not to be excluded from any such pubhc proceedlng

(4) The nght to be reasonably heard at any pubhc proceedlng 1nvolv1ng release plea or
sentencrng ‘ : . o . _

(5) The nght to confer w1th the attorney for the Government in the case. - -
(6) The nght to full and trmely restltutron as prov1ded in law
‘ (7) The right to ’proceedmgs free ﬁom. unreasonable delay.
| 4(8) The nght to be treated w1th fa1rness and W1th respect for the victim's d1gn1ty and pnvacy
) B (b) RIGHTS AF FORDED -In any court proceedmg mvolvmg an offense agamst a crimie victim,
.the court shall ensure that the crime victim is afforded the rights-described in subsection (a). The
'reasons for any decision denymg relief under this chapter shall be clearly stated on the record.
(c) BEST EFF ORTS TO ACCORD RIGHTS -
(1) GOVERNMENT Ofﬁcers and employees of the Department of Justice and other departments
- and agencies of the United States engaged in the detection, investigation, or prosecution of crime
. "shall make their best efforts to see that crime Vlct1ms are notified: of, and accorded the nghts

‘ descnbed in subsectron (a)-

(2) CONFLICT.—In the event of any material conflict of interest between the prosecutor and the
-‘crime victim, the prosecutor shall advise the crime victim of the conflict and take reasonable steps

_ to direct the crime victim to the appropnate legal referral legal assistance, or legal aid agency

(3) NOTICE Notice of release otherwrse requlred pursuant to thrs chapter shall not be glven if

» such notice may endanger the safety of any person




(d) ENFORCEMENT AND L]MITATIONS - _j R

(1) R.IGHTS -The crime v1ct1m the crime Vlctlm ] lawful representatrve and the attorney for the
" Government may assert the rights established in’ thls chapter A person accused of'the crime maynot
obtain any form of rehef under this chapter \

) (2) MULTIPLE CRIME VICTIMS -Ina case Where the court ﬁnds that the number of crime
' victims makes it 1mpract1cab1e to accord all of the crime victims the rlghts contained in this chapter,
‘ the court shall fashlon a procedure to give effect to thls chapter :

(3) WRIT OF MANDAMU S-If a Federal court demes any nght of a crime victim under thls B
*chapter or under the Federal Rules of Criminal Procedure, the Government or the crime victim may
. apply for a writ of mandamus to the appropnate court of appeals. The court of appeals shall take up
" and decide such application forthwith and shall order such rehef asmay be necessary to protect the
"~ crime V1ct1m s ability to exercise the rights. S : '

(4 ERROR -In any appeal in a crrmmal case, the Government may assert as error the \drstnct
court‘s denlal of any crime victim's right in the proceedmg to whrch the appeal relates. ‘

(5) NEW TRIAL. -In no case shalla fallure to afford aright: under this chapter provide grounds for | )
" a new trial. S ,

, (6) NO CAUSE OF ACTION -Nothmg in thls chapter shall be construed to authorize a cause of
- action for damages. o n ; 4 \ :

(© DEFINITIONS.'-F or the purposes of this chapter, the term 'crime victim' means a person
directly and proximately harmed as a result of the commission of a Federal offense. In the case of .
o a crime victim who is under 18 years of age, incompetent, incapacitated, or deceased, the legal -
guardians of the crime victim or the representatives of the crime victim's estate, family members, or
- any other persons appointed as suitable by the court, may assume the crime victim's rights under this -

~ chapter, but in no event shall the defendant be named as such guardian or representative.

(f) PROCEDURES TO PROMOTE COMPLIANCE - .
A ) ‘ N\ ,
(1) REGULATIONS.-Not later than 1 year aﬁer the date of enactment of this chapter, the/Atto',mey
- General of the United States shall promulgate regulations to enforce the rights of crime victims and -

- 1o ensure comphance by responsrble officials w1th the obhgatlons descrrbed in law respecting crime
' 'v1ct1ms : : ~ .

‘; @) CONTENTsr-’Ihe regulations promtilgated under paragraph (1) shall-
‘”(A),Testabiish an adminiEtrative authorrty within the Department of Justice to receive and i

~ investigate complaints relating to the provision or violation of the rights of a crime victim; -
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(B) requlre a course of training; for. employees and ofﬁces of the Department of Justlce that fall to’

comply with prov1s1ons of Federal law pertaining to the treatinent of crime victims, and otherwise' -

f‘,assmt such employees and officés i in respondmg more effectlvely to the needs of crrme victims;

g (C) contam dlsc1p11nary sanctlons mcludmg suspensron or termination from employment for

» o B employees ofthe Department of Justice who willfully or Wantonly fail to cornply with prov1srons of
\\Federal law pertalnlng to the treatment of crlme v1ct1ms and o

E (D) provrde that the Attorney General or the desrgnee of the Attorney General shall be the final
. arbiter of the complaint, and that there shall be no Jud101al review of the final dec1s1on of the :

N Attorney General by a complamant o

(b) TABLE OF CHAPTERS ~The table of chapters for part a of t1tle 18, Umted States Code, is

- ::"amended by 1nsert1ng at the end the followmg

237 Cnme v1ct1ms r1ghts3771

" .(c) REPEAL.-Section 502 of the‘V1ct1ms nghts and Restrtutlon Act of 1990 (42 U.S. C 10606)
ils repealed o

‘ SEC 3. lNCREASED RESOURCES FOR ENFORCEMENT OF CRIME VICTEVIS’ RIGHTS

- (a) CRIME VICTIMS LEGAL ASSISTANCE GRANTS -The V10t1ms of Crime Act of 1984 (42
. U.S.C. 10601 et seq ) is amended by msertmg after section 1404C the followmg

o ",SEC l404D CRIME VICT]MS LEGAL ASSISTANCE GRANTS
(a) IN GENERAL -The Dlrector may make grants as prov1ded in sectlon I404(c)( 1)(A) to State,

-~ tribal, and local prosecutors' offices, law enforcement agencies, courts, jails, and correctional
' institutions, and to qualified public andpnvate entities, to develop, establish, andmalntamprograms ‘

- for the enforcement of crime victims' rrghts as provrded in law.

(b) FALSE CLAIMS 'ACT. —Not\mthstandmg any other provision of law amounts- collected
_pursuant to sections 3729 through 3731 of title 31. United States Code (commonly known as the -
- 'False Clalms Act’), may be used for grants under this section, subject to approprlatron "

(b) AUTHORIZATION OF APPROPRIATIONS -In. addltron to. funds made avallable under
sectlon 1402(d) of the Victims of Crime Aet of 1984 there are authorized to be appropnated to carry

“out thls Act- -

- () $2 OOO 000 for ﬁscal year 2005 and $5,000,000 for each of fiscal years 2006, 2007, 2008 and
2009 to Umted States Attorneys Ofﬁces for Vlctml/Wltnesses Assistance Programs;
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(2) $2 OOO 000 for ﬁscal year 2005 and $5, OOO 000 in each of the ﬁscal years 2006 2007, 2008
and 2009; to the Office for V1ct1ms of Crrme of the Department of Just1ce for enhancement of the
: Vlctun Not1ﬁcat1on System - , ' . : :

- (3) $300 OOO in ﬁscal year 2005 and $500 OOO for each of the ﬁscal years 2006 2007, 2008 and
- 2009, to the Office for V1ct1ms of Crime of the Department of Justice for staff to administer the
. appropriation for the support of the Natlonal Crlme Vlctlm Law Instltute or other orgamzat1ons as ‘
fdesrgnated under paragraph (4) ' a : T

1 “4) 87, OOO 000 for fiscal year 2005 and $11 OOO OOO for each of the fiscal years 2006, 2007 2008,

~ and 2009 to the Ofﬁce for Vletlms of Crime of the Department of Just1ce for the support of- .

(A) the Natronal Crime V1ct1m Law Instltute and the estabhshment and operatlon of the Instltute S

- programs to prov1de counsel for victims in criminal cases for the enforcement of crime victims'

“rights in Federal Junsdlctlons and in, States and tribal. governments that have laws substantially »

L equ1va1ent to the prov1s1ons of chapter 237 of trtle 18, United States Code or

3B) other orgamzatlons substantlally smnlar to that organization as determmed by the Director of
‘ -the Ofﬁee for Victims of Crlme

I

(©) INCREASED RESOURCES TO DEVELOP STATE—OF-THE ART SYSTEMS FOR

R NOTIFYING CRIME VICTIMS OF IMPORTANT DATES AND DEVELOPMENTS. -The Victims

r of Crime Act of 1984 (42 U S.C. 10601 et seq) 1s amended by inserting after section 1404D the
followmg « : \ =

: SEC 1404E CRIME VICTIMS NOTIFICATION GRANTS

(a N GENERAL -The Dlrector may make grants as prov1ded in section 1404(c)(1)(A) to State,

" tribal, and local prosecutors' offices, law enforcement agencies, courts, jails, and correctional
" Institutions, and to qualified public or private entities, to develop and implement state-of-the-art

systems for notifying victims of crime of important dates and developments relating to the criminal
~ proceedings at issue in a timely and efficient manner, provided that the Junsdlctlon has laws
substantially equivalent to the provisions of chapter 237 of title 18, United States Code.. ‘

(b) INTEGRATION OF SYSTEMS.-Systems developed and implemented under this section may
be 1ntegrated with existing case management systems operated by the rec1p1ent of the grant.

©) AUTHORIZATION OF APPROPRIATIONS -In addltlon to funds made available under
sectlon 1402(d) there are authorized to be appropriated to carry out this sectlon-

(1) $5 OOO 000 for ﬁsoal year 2005 and

. (2)$5,000,000 for each of the fiscal years 2006, 2007, 2008, and 2009,

DV




(d) FALSE CLAIMS ACT -Notw1thstand1ng any other provrsron of law amounts collected ,
, ”,pursuant to sections 3729 through 3731 of title 31, United States Code (commonly known as the ’
o ‘False Clalms Act') may be used for grants under th1s sectron Sllb_] ect to approprla’uon " -

"' SEC.4.REPORTS.

(a) ADM]NISTRATIVE OFFICE OF THE UNITED SFATES COURTS.-No later than 1 year -

after the date of enactment of this ‘Act and annually thereafter the Administrative Office of the

- United States Courts, for each Federal court, shall report to Congress the umber of times that a right

‘established in chapter 237 of title 18, United States Code, is asserted ina cnmmal case and the relief

o requested is denied and, with respect toeach such denial, the reason for such denial; as well as thé
number of times-a mandamus actlon is brought pursuant to chapter 237 of title 18, and the result /
" :reached

(b) GENERAL ACCOUNTING OFFICE -

Loy STUDY —The Comptroller General shall conduct a study that evaluates the effect and efﬁcacy
- ofthe 1rnplementat10n of the amendments made by thls Acton the treatment of crime victims in the '
“'Federal system : S S

(2) REPORT —Not later than 3 years after the date of enactment of this Act the Comptroller’

- General shall prepare and submit to the approprlate committees a report contammg the results of the
study conducted under subsectlon (a) ,
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Appendlx B Sectlon-by-Sectlon Analysm by Senator Kvl
150 CONG REC 510910 o1 (Oct 9 2004)

 OMEKYL I SRR S *
... M Pres1dent as the pnmary drafter of Title I of H. R '5107,1 Would llke to make a few
comments. After extenswe consultation with my colleagues broad blpartlsan consensus was -

ﬁ a reached and the language in Title I was agreed to.

I would like to make it clear that it is not the intent of this b111 to: 11m1t any laws in favor of ‘

o cnrhe victims that may currently exist, whether these laws are statutory, regulatory, or found in

case law. I would like to turn to the bill itself and address the first section, (a)(1), the right of the -

| . crime victim to be reasonably protected. Of course the, government cannot protect the crime

' victim in all circumstances. However, where reasonable, the crime victim should be provided
accommodatlons such as a secure waiting area, away from the defendant before and after and

a dunng breaks in the proceedings. The. right to protection also extends to require reasonable’

conditions of pre-trial and post—convmtlon relief that include protections for the victim's safety.
I would like to address the notlce provisions of (a)(2). The notice provxslons are
important because if a victim fails to teceive riotice of a public proceeding in the criminal case at -
~ which the victim's right could otherwise have been exercised, that right has effectively been
denied. Public court proceedings include both trial level and appellate level court proceedings. It
~ does not make sense to enact victims' nghts that are rendered useless because the victim never
‘knew of the proceedmg at which the right had to be asserted. Simply put, a failure to provide

L notice of proceedings at which a right can be asserted is equivalent to a violation of the right-

itself. Equally important to this right to notice of public proceedings is the right to notice of the

~ escape or release of the accused. This provision helps to protect crime victims by not1fy1ng them
that the accused is out on the streets.

For these rights to notice to be effectlve notice must be sufficiently glven in advance of a

. proceedmg to give the.crime victim the opportunity to arrange his or her affairs in order to be

-able to attend that proceeding and any scheduling of proceedings should take into account the

victim's schedule to facilitate effective notice. ‘ '
Restrictions on public proceedmgs are in 28 CFR Sec. 50.9 and it is not the intent heré

* today to alter the meamng of that provision. :

~ Too often crime victims have been unable {o exercise their nghts because they were not

- informed of the procéedings. Pleas and sentencings have all too frequently occurred without the

 victim ever knowing that they were taking place. Victims are the persons who are directly
harmed by the crime and they have a stake in the criminal process because of that harm. Their o
" lives are significantly altered by the crime and they have to live with the consequences for the

 rest of their lives. To deny them the opportunity to know of and be present at proceedings is

- counter to the fundamental principles of this country. It is simply wrong. Moreover, victim safety

- requires that notice of the release or escape of an accused from custody be made in atimely

manner to allow the victim to make mformed choices about his or her own safety This prov131on

* ensures that takes place. 4

o I would like to turn to (a)(3), which prov1des that the crime victim has the right not to be
- excluded from any public proceedings. This language was drafted in a way to ensure that the
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' government would not be respon51b1e for | paylng for the Vlct1m s travel and Iodgmg toa place . o
~'where they could attend the proceedings. : o ' : |
o Inall other respects, this section is mtended to grant v1ct1ms the rlght to attend and be
B present throughout all public proceedings. .
- . This right is limited in two respects. First, the nght is 11m1ted to pubhc proceedmgs thus
« grand Jury proceedings are excluded from the right. Second, the government or the defendant can .

o _-request, and the court can order, judicial proceedings to be elosed under ex1stmg laws. This "~

g provision is not. 1ntended to alter those laws or their procedures in any way. There may be ..
| forgamzed crime cases or cases involving national security that require procedures that necessarily

o . deny a crime victim the right not to be excluded that. would otherwise be prov1ded under this

- section. This is as it should be. Nat1onal security matters and organized crime cases are especmlly
" challenging and there are times when there is a vital need for closed proceedings. In such cases,
' the proceedings are not intended to be interpreted as’ "publlc proceedings” under this bill. In thlS
; \,regard it is not our intent to alter 28 CFR Sec. 50.9 in any respect. ' ~
- ~ Despite these limitations, this bill allows crime victims, in the vast ma_]orlty of cases, to
. attend the hearings and trial of the case 1nv01v1ng their victimization. This is so important
‘because crime victims share an interest with the government in seeing that justice is done in a
criminal-case and this interest supports the idea that victims should not be excluded from public
criminal proceedings, whether these are pre-trial, trial, or post-trial proceedings.
 When "the court, after receiving clear and convincing evidence, determinés that testimony
by the victim would be materially altered if the victim heard other testimony at that proceeding,"
a victim may be excluded. The standards of "clear and convincing evidence" and "materially
altered" are extremely high and intended to make exclusion of the victim qulte rare, especially
since (b) says that "before making a determination described in subsection (a)(3), the court shall
make every effort to permit the fullest attendance possible by the victim and shall consider
reasonable alternatives to the exclusion of the victim from the *S10911criminal proceeding.” It
‘ should be stressed. that (b) requires that "the reasons for any decision denying relief under this
- chapter shall be clearly stated on the record " A judge should explam in detail the precise reasons
why relief is being denied. o
This right of crime victims not to be excluded from the proceedmgs prov1des a foundation -
for (a)(4), which provides victims the right to reasonably be heard at any pubhc proceeding
.involving release, plea, or sentencing. This provision is intended to allow crime victims to
directly address the court in person. It is not necessary for the victim to obtain the permission of
‘either party to do so. This right is a right independent of the government or the defendant that -
~ allows the victim to address the court. To the extent the victim has the right to independently

. address the court, the victim acts as an independent participant in the proceedings. When a victim .- |

1invokes this right during plea and sentencing proceedings, it is intended that the he or she be

~ allowed to provide all three types of victim impact: the character of the victim, the impact of the

crime on the victim, the victims' family and the community, and sentencing recommendations.

+ " Of course, the victim may use a lawyer, at the victim's own expense, to assist in the exercise of

this right. This bill does not provide victims with aright to counsel but. recogmzes that a Vlctlm
- may enlist a counsel on their own. ~

. ‘It is not the intent of the term "reasonably" in the phrase "to be reasonably heard" to

o 7prov1de a.ny excuse for denying a victim the right to appear in person and directly address the o

B2




!

7 coutt. Indeed ’[he Very purpose of this sect1on is to allow the VlCtlm to appea:r personally and

- directly 2 address the court. This section would fail in its intent if courts determined that wrltten

* rather. than oral commumcatlon could generally satlsfy this right. On the other hand, the term

o reasonably" is meant to allow for alternative methods of communicating a victim's views to the R

~ court when the victim is unable to attend the proceedings. Such circumstances might arise, for

+ example;’ if the victim is incarcerated on unrelated matters at the time of the proceedings or if a -

. victim cannot afford to travel to a courthouse. In such cases, communication by the victim to the
court is permitted by other reasonable means. In short; the victim of crime, or their counsel,

: should be able to provide any information, as well as their opinion, dlrectly to the court

o concernmg the release, plea, or sentencmg of the accused This bill mtends for this right to be

= heard to be an independent nght of the victim. -

It is important that the, "reasonably be heard" language not be an excuse for mlmmlzmg
‘the victim's opportunity to be heard. Only if it is not ‘practical for the victim to speak in person or
‘if the victim wishes to be heard by the court in a different fashion should thls provision mean

o anything other than an in-person right to. be heard.

Of course, in prov1dmg victim information or opinion it is 1mportant that the victim be

- able to confer with the prosecutor concerning a variety of matters and proceedings. Under (a)(5),

' the victim has a reasonable ri ight to confer with the attorney for the government in the case. This
: nght is intended to be expansive. For example, the victim has the right to confer with the

", government concerning any critical stage or dlsposruon of the case. The right, however, it is not
limited to these examples. This right to confer does not give the crime victim any right to direct
_the prosecution. Prosecutors should consider it part of their professmn to be available to consult

- with crime victims about concerns the victims may have which are pertinent to the case, case

* proceedings or dispositions. Under this provision, victims are able to confer with the
' government's attorney about proceedings after charging. I would note that the right to confer does
impair the/’prosecutioﬁal discretion of the Attorney General or any officer under his direction, as
; provided (d)(®). : :
’ - T would like to turn now to restitution in (a)(6). This section provides the right to full and
o tlmely restitution as provided in law. We specifically intend to endorse the expansive definition
" of restitution given by Judge Cassell i in U.S. v. Bedonie and U.S. v. Serawop in May 2004. This
right, together with the other rights in the act to be heard and confer with the government's
attorney in this act, means that existing restitution laws will be more effective. ‘

I would like to move on to (a)(7), which provides crime victims with a right to k
proceedings free from unreasonable delay. This provision does not curtail the government's need
- for reasonable tifme to organize and prosecute its case. Nor is the prov151on intended to infringe
' on the defendant's due process ri ght to prepare a defense. Too often, however, delays in criminal
proceedlngs occur for the mere convenience of the parties and those delays reach beyond the time

" needed for defendant's due process or the government's need to prepare. The result of such delays -

is that victims cannot begin to put the criminal justice system behind them and they continue to.

- ,be victimized. It is not ri ight to hold crime victims: under the stress and pressure of future court

> proceedmgs merely because it is convenient for the partles or the court. o
" This prowsmn should bé interpreted so that any decision to schedule, reschedule, or

N _continue criminal cases should include victim mput through the victim's assertion of the nght to

: be free from unreasonable delay
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. I would add that the delays in crImmal proceedrngs are among the most chromc problems
- faced by victims. Whatever peace of mind a victim- might achreve after a crime 1s too often
inexcusably postponed by unreasonable delays in the criminal case. A central reason for these o

. rights is to force a change in a criminal justice culture which has failed to focus on the legitimate - |

- interestsof crimé victims, a new focus on hmltmg unreasonable. delays n the criminal process to .
. accommodate the victim is a posmve start. - ' o
© . Iwould like to turn to (a)(8).- The broad rlghts artlculated in thrs sectron are ‘meant to be .
nghts themselves and are not intended to just be aspirational. One of these nghts is the right to be
treated with fairness. Of course, faimess includes the notion of due process. Too often victims of

" crime experience a secondary victimization at the hands of the criminal justice system. This

> provision is 1ntended to direct government' agencies and employees, whether they are in
" executive or _]lldlCIaI branches, to treat victims of cnme with the respect they deserve and to
 afford them due process: - ‘
" Itis not the intent of this bill that its s1gn1ﬁcance be Whlttled down or marglnahzed by the .
. courts or the executive branch. This leglslatlon 1s meant to correct, not continue, the legacy of the
' poor treatment of crime victims in the criminal process. This legrslatlon 1s meant to ensure that _
. cases like the McVelgh case, where victims of the Oklahoma City bombing were effectively
_denied the right to.attend the trial and to avoid federal appeals courts from determining, as the
* Tenth Circuit Court of Appeals did, that victims had no standing to seek review of their rlght to
attend the trial under the former victims' law that this bill replaces.
V I would also like to comment on (b), which directs courts to ensure that the nghts n thls
- law be afforded and to record, on the recerd, any reason for denying relief of an assertion of a
-+ 'crime victim. This provision is critical because it is in the courts of this country that these nghts
“will be asserted and it is the courts that will be responsible for enforcing them. Further, requiring
a court to provide the reasons for denial of relief is necessary for effective appeal of such denial. '
. Turning briefly to (c), there are several important things to point out. First, this prov151on
: requrres that the government inform the victim that the victim can seek the advice of the attorney,
“such as from the legal clinics for crime victims contemplated under this law, such as the law
~ clinics at Arizona State University and those supported by the National Crime Victim Law
. Instrtute at the Law School at Lewis and Clark College in Portland, Oregon. This is an important
,protectron for crime victims because it ensures the independent and individual nature of their
. rights. Second, the notrce section‘immediately following limits the right to notice of release
“where such/notlce may endanger the safety of the person being released. There are cases,
: partlcula:rly in domestic violence cases, where there is danger posed by an intimate partner if the

- intimate partner is *S10912 released. Such circumstances are not the norm, even in domestrc ,

‘violence cases as a category of cases. This exception should not be relied upon as an excuse to’
- avoid notifying most victims. :
. I'would now like to address the enforcement provrsrons of the bill in (d). This provrslon
"allows a crime victim to enter the criminal trial court during proceedmgs involving the crime -

" ‘against the victim, to stand with other counsel in the well of the court, and assert the rights -

provided by this bill. This provision ensures that crime victims have standing to be heard in trial

‘ courts so that they are heard at the very moment when their rights are at stake and this, in turn,
o forces the criminal justice system to be responsive to a victim's rights in a timely way.
S Importantly, however the bill does not allow the defendant in the case to assert any of the

o
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L s v1ct1m s nghts to obtam relief. ThlS prohlbltlon prevents the 1nd1v1dual accused of the crime from
il idlstortmg a nght intended forthe beneﬁt of the individual VlCtlm into a weapon against justice.

S . government to go into a cnmmal tnal court and. assert the crime victim's nghts The inclusions of
N representauves and the govemment‘s attorney in the provision are important for a number of
o . Teasons. First, allowmg a representative to assert a crime victim's rights ensures that wherea .
. _crime victim is unable to assert the rights on his or her owmr for any reason, including 1ncapa01ty,
T 1ncompetence ‘mirnority, or death; those rights are not lost The representatlve for the crime o
'victim can assert the rights. Second, a crime victim may choose to enlist a private attorney to .~ . -
"»represent h1m or her in the criminal case-this’ provision allows that attorney to enter an .
o appearance on behalf of the victim in the criminal trial court and assert the victim's rights. The 4
. provision also recognizes that, at times, the govemment's attorney may be best situated to assert a -
 crime victim's rights either because the crime victini is not available at a particular pointin the
trial or because, at times, the crime victim's interests coincide with those of the government and it
e 7makes sense for a smgle person to express those joiried interests. Importantly, however, the
N pr0V131on does not mean that the government's attorney has the authority to compromise or
" co- -opt a victim's nght Nor does the provision mean that by not asserting a victim's right the
' govemment's attorney has waived that right. The rights provided in this bill are personal to the
- individual crime victim and it is that crime victim that has the final word regarding which of the =

specific rights to assert and when. Waiver of any of the individual rights prov1ded can only

. "happen by the victim's affirmative waiver of that specific right.

- In sum, without the ability to enforce the rights in the criminal trial and appellate courts

L _—of this country any rights afforded are, at best, rhetoric. We are far past the point where lip .
~ -..-service to victims' rights is acceptable The enforcement provisions of this bill ensure that never

agam are victim's rights provided in word but not in reality. :
- T'want to turn to (d)(2) because it is an unfortunate reality that i in today's World there are

‘ fcnmes that result in multiple victims. The reality of those situations is that a court may find that
‘ 'jthe sheer nurber-of victims is so large that it is impracticable to accord each victim the rights in \
_this bill. The bill allows that when the court makes that finding on the record the court must then

fashion a procedure that still gives effect to the bill and yet takes into account the

. impracticability. For instance, in the Oklahoma City bombing case the number of victims was
. tremendous and attendance at any one proceedmg by all of them was impracticable so the court
o fashioned a procedure that allowed victims to attend the proceedings by close circuit television.
~ This is merely one example. Another may be to allow victims with a right to speak to be heard in
‘writing or through other methods. Importantly, courts must seek to identify methods that fit the
. case before that to ensure that despite the high number of crime victims, the nghts in this bill are -
. given effect. It is a tragic reality that cases may involve multlple victims and yet that fact is not

grounds for eviscerating the rights in this bill. Rather, that fact is grounds for the couﬂ to find an

. ; alternatlve procedure to give effect to this bill.

- Inow want to turn to another critical aspect of enforcement of victims' rights, (d)(3) This -

- subsectlon prov1des that a crime victim who is denied any of his or her rights as a crime victim -
- has standing to seek appellate review of that denial. Specifically, the provision allows a crime

victim to apply for a writ of mandamus to the appropriate appellate court. The provision provides

DI ‘that court shall take the writ and shall order the relief necessary to protect the crime victim's
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) . | :nght Th1s prov1s1on is cntrcal for a couple of reasons First, it grves the victim standmg to
. appear before the appellate courts of this country and ask for review of a possible error below.

e -."Secord, wh1le mandamus 1S generally dlscretronary, this provision means that courts must review | | ~

- these cases. Appellate review of denials of victims' rrghts is just as important as the initial
. assertion of a victim's rrght Tlns provrsron ensures review and encourages courts to broadly
defend the victims' rights. ‘ s
V . Without the right to seek appellate review and a guarantee that the appellate court w1ll
- hear the appeal and order rel1ef a victimis left to the 1 mercy of the very trial court that may have ,
* erred. This country s appellate courts are designed to remedy errors of lower courts and this -~
. provision requires them to do so for victim's rights. For a victim's right to truly be honored, a
* victim must be able to assert the rights in ‘trial courts, to then be able to have denials of those
~ rights rev1ewed at the appellate level, and to have the appellate court take the appeal and order
. relief. By provrdmg for all of this, this bill ensures that victims' rights will have meaning. It is the
- clear intent and expectatron of Congress’ that the district and' appellate courts will establish

~.procedures that will allow for a prompt adjudication of any issues regarding the assert1on ofa

* victim's right,; while giving meamng to the rights we establish. /
I would like to tirn our attention to (d)(4) because that also provides an enforcement
mechanism. This section provides that in any appeal, regardless of the party initiating the appeal,. .

7 the government can assert as etror the district court's denial of a crime victim's right. This

“ subsection is important for a couple of reasons. First, it allows the government to assert a victim's
" right on appeal even when it is the defendant who seeks appeal of his or her conviction. This

. : ensures that victims' rights are protected throughout the criminal justice process and that they do

. not fall by the wayside durmo What can often be an extended appeal that the victim is not aparty - .
- to. ‘ L.
I Would like to turn to the next provision, (d)(5) This provision is  not intended to prevent
- courts from vacating. decisions in non-trial proceedings, such as proceedings involving release,
- delay, pleas or sentencings, in which victims' rights were not protected and ordering those
’proceedlngs to be redone. ~ '
\ Tt is important for victims' rights fo be asserted and protected throughout the criminal
© -justice process, and for courts to have the authority to redo proceedings such as release, delay,
+ pleas, and sentencings, where victims' ri ights are abridged.
‘ - I'want to turn to the definitions in the bill, contained in (). There are a couple of key
_ - points to be made about the definitions. A "crime victim" is defined as a person directly and
_proximately harmed as a result of a federal offense or an-offense in the District of Columbia.

‘\ - This is an intentionally broad definition because all victims of crime deserve to have their rights
' .protected, whether or not they are the victim. of the count charged. Additionally, crime victims

' ‘'may, for any number of reasons, want to employ an attorney to represent them in court. This

. . definition of crime victim allows crime victims to do that. It also assures that when, for any
T reason crime victims unable to assert rights on their own-those nghts will still be protected.

~~ - Now Iwould like to turn to the portion of the bill concerning administrative compliance A
- with Vrctlms rights. The provisions of (f) are relatively self-explanatory, but it important to point
" out that these procedures are completely separate from and 1n no way limit the vrctlm s rrghts n

o the prev1ous section.

I also would like to make it clear that it is the intention of the Congress *S10913
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' that the money authonzed in 1404D for the Dlrector of the Ofﬁce for V1ct1ms of Cnmes "for the

: : ‘support of organizations that prov1de legaLI counsel and support services for victims in criminal "
.. cases for the enforcement of crime victims' rights in Federal Junsd1ctlons and in States and tnhal
govemments "is mtended to support the work of the National Crime Victim Law Institute at .

the Law School at Lewis and Clark College i n Portland Oregon, and to rephcate acrossithe |

R ‘ nation the clinics that it is supportmg, fashioned’ after the Crime Victims Legal Assistance . A
. Project housed at Arizona State: University College of Law and run by Arizona Voice for Cnme

~* Victims. The Director. of OVC should take care to make sure that these’ funds go into the support -
. of these programs so that crime victims can receive free Iegal counsel to enforce their rights in

~ - . our federal courts. Only i in this: way will be able to fully and fairly test whether statutes are’

enough to protect victims' rights. There is no substitute for testing these rights in our courts to see
if they have the power to change a culture that for too long has ignored the victim.

Let me comment briefly on the provision on reports. Under (a), the Administrative Office
of the U.S. Coutts to report annually the number of times a right asserted in a criminal case is -

o demed the relief requested, and the reasons therefore, as well as the number of times a. mandamus

“ actlon was brought and the result of that mandamus. , :
, Such reporting is the only way we in the Congress and other 1nterested partles can’
observe whether reforms we mandate are being carried out. No one doubts the difficulty of -

" obtaining case-by-case information of this nature. Yes, this information is critical to

- understanding whether federal statutes really can effeotlvely protect victim's Ti ghts or whether a
. constitutional amendment is necessary. We are certain that affected executive and judicial
o agencies can work together to I;mplement effective administrative tools to record and amass this
- data. We would certainly encourage the Nat10na1 Instltute of Justice to supp01t any needed.
. ‘resea:rch to get this system in place. B '
One final point. Throughout this Act reference is made to the " accused." The 1ntent is for |
" this word to be used in the broadest sense to include both those charged and convicted so that the K
‘ rlghts we estabhsh apply throughout the criminal justice system.- :
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o JAppendlx C Proposed Amendments to the Federal Rules of Crlmmal Procedure -

All lnserts or changes made by Judge Cassell are underltned or z‘medﬂut

: FEDERAL R ULES OF CRIMINAL PROCEDURE .
Effecttve March 21 1946, as amended to December 31 2004 ,l i

- TITLEI APPLICABILITY

L ‘Rule 1 Scope; Definitions

(a) Scope ‘ - . S e o 3
. (1) In General. T hese rules govern the procedure in all crtmznal proceedzngs in
. _the United States district courts, the, United States courts of appeals and the ..
" Supreme Court of the United States.”
" (2) State or Local Judicial Officer. Whena rule 50 states it appltes toa
e proceedtng before a state or local judicial oﬂ icer. - .- ’
~+ (3) Territorial Courts. These rules ctlso govern the procedure in all crzmznal
o proceedtngs in the following courts: ' '
' " (A4) the district court of Guam , : : :
" (B) the district court for the Northern Marzana Islands except as
otherwise provided by law; and ’ .
© (C) the district court of the Vzrgzn Islands, except that the prosecutzon of
_ L - offenses.in that court must be by zndzctment or znformatton as otherwzse ‘
e T Uprovzdedbylaw ‘
o o '(4) Removed Proceedtngs Although these rules govern all proceedmgs after :
5 . removal from a state court, state law governs a dismissal by the prosecution.
. (5) Excluded Proeeedtngs Proceedings not governed by these rules include:
L (A)the extradition and rendition of a fugitive;
(B) a civil property fo:fezture for violating a fedeml statute
(C) the collection of a fine or penalty; - »
(D) a proceeding under a statute governing ]uvenzle deltnquency to the
. extent the procedure is inconsistent with the statute, unless Rule ZO(d)
. provides otherwise;, |
" (E) a dispute between seamen under 22 U.S. C %) 256——258 and
- (F) a proceeding against a witness in a foreign country under 28 US.C. §
o 1 784. :
(b) Def nitions. The Jollowing definitions apply to these rules:
(1 ) “Attorney for the government” means:
(A) the Attorney General or an authorized asszstant
-+ (B) a United States attorney or an authorized assistant; R
. (C) when-applicable to cases arising under Guam law, the Guani Attorney
" General or other person whom Guam law authorizes to act in the matter;
- and ‘
o (D) any other attorney authorzzed by law to conduct proceedzngs under ’
" these rules as a pro.secutor E ‘ S .
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f(2) “Court” means a federal ]udge performzng functzons authorzzed by law.

. (3) “Federal Judge” means:

. relates. . - : ‘ : :
o R ‘(4) Judge means a federal ]udge ora state or local ]udzczal oﬁ‘ cer.
i (5) “Magzstrate judge” means a United States magzstraz‘e Jjudge as deﬁned in 28
. US.C. §§631-639. .
" (6) “Oath” includes an aﬁ rination:” _'
(7) “Organization” is defined in 18 U.S.C. § 18.
“(8) “Petty offense” is defined in 18 US C.§19. :
“(9) “State” includes the District of Columbza and any commonwealth terrztory,
. or possession of the United States. :
‘ (I 0) “State or local judicial officer’ ’ means:

- (A) a justicé or ]udge of the Unzted States as. these terms are def ned in 28
S TUSC §451; - :
- (B) a magistrate ]udge and . IR
(Ca Judge confirmed by tke Unzted Staz‘es Senate and empowered by
' Statute in any commonwealth terrztory or possesszon to perform a. '
' functzon to which a parttcular rule ‘ :

_ (4) a state or local officer authorized to act under 18 US C. § 3041; and
" (B)a Judzczal officer empowered by statute in the District of Columbia or
in any commonwealth, territory, or possession to perform a functzon to

. which a particular rule relaz‘es

: (] 1) Victim” means a person dzrectlv and proxzmarelv harmed as a result of the

commzsszon of a Federal offense or an oﬁ"ense in the District of Columbia. In the
case of a crime victim who is under 18 years of age, incompetent, incapacitated.
or deceased, the legal guardians of the crime victim or the representatives of the

. crime victim's estate, family members, or any other persons appointed as suitable

by the court, may assume the crime victim's rights under these rules but in no:

_event shall the defendant be named as such euardian or representative.

(c) Authonty of a Justice or Judge of the United States. When these rules aulhorzze a
magzstrate Jmdge to act, any other Jederal Judge may also act.

«

’ Rule 2 Interpretatwn .
‘These rules are to be znterpreted fo provlde Jor the just determznatzon of every crzmznal
' proceedzng, to secure simplicity in procedure and fazrness in administration to the government

~defendants and Victims, and to elzmmal‘e unjusz‘zf iable expense and delay

T 1T, LE II PRELIIIIINAR Y PR OCEEDIN GS

- " Rule 3. The Complaint -

. The complalnt is a written statement of the essentzal facts constltuz‘mg rhe offense charged It \
" must be made under oath before a magzstrate ]udge or, zf none is reasonably available, before a -

L state or local Judicial oﬁ' icer.

- .Rule 4. Arrest Warrant or Summons ori a Complaint
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o (a) Issuance. If tke complaznt oF one or moré a]j“ davzts fi led wzth the complaznt establzsh .

. probable. cause to believe that an offense has been committed and that the defendant )

o committed i, the Jjudge . must issue an arrest warrant to an offi icer authorized to execuite it,
At the request of an attorney for the government the Judge must issue a summons, instead .
of a warrant, to a person authorized to serve it. A judge may issue more than one warrant

or summons on the same complatnt Ifa defendant Jails to appear in response toa: . ‘
. Summons a ]udge may, and upor: request of an attorney for the government must zssue a.

. warrant.

" (b) Form. -
(1 ). Warrant A warrant must: ,
© - (A) contain the defendant s name or, zf zt is unknown a-nante or \
" descrzptzon by which the defendant can be tdentzf 1ed with reasonable
certainty; o
- (B) describe the oﬁ’ense charged in the complaznt' )
(C) command that the defendant be arresied and brought wzthout
" unnecessary delay before a magistrate judge or, if none is reasonably
" available, before a state or local Judzczal oﬁ cer; and ‘
: - (D) be signed by a judge. )
(2) Summons. ‘A summons must be in the same form asa warrant except that it
must require the defendant to appear before a magistrate Judge ata stated tlme
. and place. :

(o) Executton or Service, and Return.

(1) By Whom. Only a marshal or other authorized oﬁ" icer may execute a warrant ‘

. Any person ‘authorized to serve a summons in a federal czvzl actzon may servea .

_Summons. . : : :
" (2) Location. A warrant may be executed, or a summons served, wztlzzn the
Jurzsdzctzon of the Unzted States or anywhere else a federal statute authorizes an .
-arrest.. :
(3) Manner. ~
 (4) A warrant is executed by arrestzng the defendant Upon arrest, an
- officer possessing the warrant must show it to the defendant. If the officer
‘does not possess the warrani, the officer must inform the defendant of the
warrant’s existence and of the offense charged and, at the defendant’s
© . request, must show the warrant to the defendant as soon as possible.
- (B)A summons is served on an individual defendant
N Wby deltvertng a copy to the defendant personally, or
" (i) by leavzng a copy at the defendant’s residence or usual place of
o abode with a person of suitable age and discretion residing at that
S .. location and by mazlzng a copy to tlze defendant s last known ’
RN - address. .o
(C) A summons is  served on an organtzatzon by delzverzng a copy to an’
officer, to a managing or general agent, or to another agent appointed or
- legally authorized to receive service of process. A copy must also be




rnazled to the organzzatzon s last known address wztlztn the dzstrtct or toits
prmczpal place of basmess elsewhere in the Unzted States l
(4) Retum. L X :
. (A) After executmg a warrant tlte oﬂ' cer must return it to the Jjudge before
" whom the defendant is brought in accordance with Rule 5. At the request -
" of an attorney Jor the government an unexecuted warrant must be bronght’
- back to and canceled bya magistrate Judge or, if none is reasonably
- available, by a state or local ]adwtal officer. - o
-~ (B) The person to whom a summons was delivered for service must return
o " it on or before the return day. . o
L (C) At the request of an attorney for the government a ]udge may delzver ‘
- Can unexecuted warrant, an unserved summons, or a copy of the warrant or
| % summons to the marskal or. other authortzed person for execution or
\. service.

. "Rule 5 Initial lAppearan‘ce'
(a) In General. : o _ :
() Appearance Upan an Arrest R ‘ . -
. {A) A person making an-arrest wztkzn the Unzted States must take the: |
' defendant without unnecessary delay before a magistrate judge, or before
- a state or local ]udwtal oﬁ” icer as Rule 5 (c) provzdes unless a statute
.- provides otherwise. : ,
(B A person making an arrest outszde the Unzted States must take the-
defendant without ynnecessary delay before a magtstrate ]adge unless a
' - Statute provzdes otherWlse
(2) Excepttons : ' :
*. (A) An officer maktng an arrest under a warrant issied upon a complaint
' charging solely a vzolatton of 18 U. S C.§1073 need not comply with thzs
- rule if:
(i) the person arrested is transferred wzthout unnecessary delay to
_-the custody of approprtate state or local authorities in the dzstrzct
’ j of arvest; and r , :
*_{ii) an attorney for the government moves promptly, in the dtstrzct
:  where the warrant was issued, to dismiss the complaznt )
(B) If a defendant is arrested for vzolattng probatzon or supervzsed
‘ - .- -release; Rule 32.1 applies. , o
R T (C) Ifa defendant is arrested for fatlzng to appear in another dzstrzct Rule
T - 40 applies. :
(3) Appearance Upon a Summons. When a defendant appears in response toa
summons under Rule 4, a magzstrate ]udge must proceed under Rule 5 (d) or (e)
, as appltcable :
(b Arrest Without a Warrant. If a defendant is arrested wzthout a warrant, a complaint
. meeting Rule 4(a)’s requirement of probable cause must be promptly f led in the dtstrtct
* where the ojj?znse was allegedly committed.. : :
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(c) Place of Inmal Appearance, T ransfer to Another Dtstrzct S ‘ Co
R (1) Arrest i m the District Where the Offense Was Allegedl}z Comma‘ted If the
defendant is arrested in the dzstrzct where the offense was allegedly comrnttted e
(A) the initial appearance must bé in that district; and -
(B) if a magistrate judge is not reasonably available, the znttzal
\ appearance may be before a state or local ]udzczal officer.
, (2) Arrest in a District Other T, han Where the Oﬁense Was Allegedly
" Committed. If the defendant was arrested in a district other than where the
N oﬁense ‘was allegedly committed, the initial appearance must be:
‘  (A)inthe district of arrest; or \
- (B)in an adjacent district zf , . S
(i) the appearance cir oceur niore promptly there or :
(i) the offense was alleoedly committed there and the znztzal I
L “appearance will occur on the day of arrest.
(3) Procedures in a District Other Than Where the Offense Was Allegedly
- Committed. If the initial appearance occurs in a district other than where, the S
o oﬁense was allegedly committed, the following procedures apply:
‘ (4) the magistrate Jjudge must inform the defendant about the provzszons of
* Rule 20; :
(B) if the defendant was arrested wzthout a warrant the dzstrzct court
" wheré the offense was allegedly committed must first issue a warrant
. beforethe magzstrate Jjudge transfers the defendant to that district;
7 (C) the magistrate Judge must conduct a prelzmznary lzearzng if requtred
" by Rule 5.1 or Rule 58(b)(2)(G);
' (D) the magistrate judge must transfer the defendant to' the dzstrzct where :
 the offense was allegedly committed if:- S
(i) the government produces the warrant, a certzf ed copy of the
warrant, a facsimile of either, or other appr oprzate form of ezther
and
(ii) the judge finds that the defendant is ‘the same person named in
E " the indictment, information, or warrant; and
. (E) when a defendant is transferred and dzscharged the clerk must
~ . _promptly transmit the papers and any bail to the clerk i n the dzstrtct where -
" .the offense was allegedly committed. :
( d) Procedure in a Felony Case. ;
- (1) Advice. If the defendant is charged with a felony, the ]udge must. znform the
defendant of the following:
. (A) the complaint against the defendani, and any affi davzt fi led with it;
" . (B) the defendant’s right to retain counsel or to request tlzat counsel be ‘
g "appoznted if the defendant cannot obtain counsel; ;
o (C) the circumstances, if any, under which tke defendant may secure
S _.pretrial release; - “
I (D) any rzgkt toa prelzintnary hearing; and
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Rule 5 1 Preltmmaijy Hearzng

(E) the defendant s rtght not to make a statement and that any statement
R “made may be used against the defendant o :
o 2 Consultmg with Counsel. The judge must allow the defendant reasonable -
S opportunzty to consult wzth counsel. - :
. ...(3) Detention or Release. The Jjudge mast detazn or release the defendant as
. provzded by statute or these rules. " -+
I “) Plea. A defendant may be asked to plead only under Rule 10..

s "(e) Procedure m a Misdemeanor Case. If the defendant is charged with a mzsdemeanor
- . only, the judge must mform the defendant in accordance with Rule 58(b)(2)."
- () Video T eleconferenctng Video teleconferencmg may be used to conduct an
a ‘appearance under thzs rule zf the defendant consents

V)

.- (a) In General. Ifa defendant is charged wzth an oﬁense other than a petty oﬁense a

- magzstrate judge must conduct a preliminary hearzng unless:

(1) the defendant waives the hearing;. .
L+ (2) the defendant is indicted; . . ' ‘
'~ (3) the government i fi les an. znformatlon under Rule 7(b) chargtng the defendant :
" with a felony; '
"' (4) the government files an mformatzon chai gzng the defendant wzth a
~ misdemeanor;. or :
o 0G) the defendant is charged with a mzsdemeanor and consents to trial before a
- magistrate judge.

‘(b) Selecting a District. A defendant arrested ina dzsti ict other than where the oﬁense
- 'was allegedly committed may elect to have the prelzmznary hearzng conducted in the
e dzstrzct where the prosecution is pending. :
o (o) Schedulzng The magistrate judge must hold the prelzmznary hearlng within a

reasonable time, but no later than 10 days after the initial appearance zf the defendant i is

 in custody and no later than 20 days if not in custody.

(d) Extending the Timé. With the defendant’s consent and upon a showzn g of good

- cause—taking into account the public interest in the prompt disposition-of criminal .
. cases—a magistrate Judge may extend the time limits in Rule 5.1(c) one or more times. If
' the defendant does not consent, the magistrate Judge may extend the time limits only on a
B showing that extraordinary circumstances exist and Justice requires the delay.
' (¢) Hearing . and F\ zndmg At the preliminary hearing, the defendant may cross-examine

adverse witnesses and may introduce evidence but may not object to evidence on the

- ground that it was unlawfully acquired. If the magistrate judge finds probable cause to
- "-believe.an offense has been committed and the defendant committed it, the magistrate
o Judge must promptly require the defendant to appear for further proceedtngs ‘ L
' h(ﬂ Discharging the Defendant. If the magistrate judge finds no probable cause to believe. o
. an offense has been committed or the defendant committed it, the magistrate judge must
.. dismiss the complaint and discharge the defendant. A discharge does not preclude the
A government ﬁom later prosecutzng the defendant for the same o_}fense
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;ﬂ(g) Recordmg the Proceedmgs Tlte prelzmznary hearzng must\be recorded by a.court
e ;‘_L"reporter or by a suitable recordtng device. A recording of the proceedmg may be made
* .. available to any party upon request. A copy of the recordzng and a'transcript may be

" provided to any party upon request and upon any payment requzred by applicable
e '3 Judicial Conference regulattons , :
SRR “(h) Producmg a Statenient.
EE (DIn General ‘Rule26. Z(a) (d) and 09 applzes at any hearmg under this rule
e ‘-unless}the magistrate judge for good cause rules otherwise in a particular case o
- - :(2) Sanctions for Nothducmg a Statement. Ifa party dzsobeys a Rule 26. 2
_order to deliver a statement to the moving party, the magistrate Jjudge must not
L conszder the testimony. of a wztness wlzose Statement zs wzthheld

TITLE III THE GRAND JURY THE HVDICTMENT AND THE
INFORMATION S
Rule 6. The Grand .Iury .
(a) Summonmg a Grand Jury , A
- (1) In General. When the publzc interest so requzres ‘the court must order that
one or more grand Jjuries be suminoned. A grand jury must have 16 to 23 '
‘members, and the court must order that enough legally qudlified persons be’
- summoned to meet this requzrement
‘ (2) Alternate Jurors. When a grand jury is selected the court may also select
- alternate jurors. Alternate jurors must have the same qualifications and be

+ selected in the same manner as any other j Juror. Alternate Jjurors replace jurors in . -

-the same sequence in which the alternates were Selected An alternate juror who
-replaces a juror is subject to the same ehallenges takes.the same oath, and has -
| the same authority as the other jurors. '

(b) ObJectmn to the Grand Jury or to a Grand Juror ‘ :
S “(1 ) Challenges. Either the government ora defendant may challenge the grand

© jury on the ground that it was not lawfully drawn, summoned, or selected, and

- .. may challenge an individual Juror on the ground that the Juror is not legally

© - qualified.

.. (2) Motion to Dzsmlss an Indictment. A party may move to dismiss the indictment - '

based on an objection to the grand jury or on an individual Juror s lack of legal
" qualification, unless the court has previously ruled on the same objectzon under
~ Rule 6(b)(1). The motion to- dismiss is governed by 28 U.S.C. § 186 7(e) The court
" must not dzsmzss the zndzctment on the ground that a grand juror was not legally
‘qualified if the record shows that at least 12 qualzf edj Jurors concurred in the =
: ‘indictment. ’
(c) Foreperson and Deputy F. oreperson. The court wzll appoint one juror as the
/ foreperson and another as the deputy foreperson. In the foreperson’s absence, the deputy-
' foreperson will act as the foreperson. The foreperson may administer oaths and
. affirmations and will sign all indictments. The foreperson—or another juror designated
C by tke foreperson—fwzll record the number of jurors concurring in every indictment and
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" will f le the record wzth the clerk bnt the record may not be made publzc unless the court

S0 orders

o ~V(d) Who May Be Present. , SR o R :
~ ' (1) While the: Grand Jury Is in Sesszon The followmg persons may be present
" “while the grand Jjury is in session: attorneys for the government, the witness being
. questioned, interpreters. when needed and a court reporter or an operator ofa
. ‘recording device. .- . - :
- (2) During Deltberattons and Votmg No person other than the Jurors, and any
interpreter needed to assist a hearzng—zmpalred or speeeh—zmpazred Juror, may be
| present while the grand Jury is deliberating or. votzng o : :
oo (e Recordlng and Disclosing the Proceedmgs . -
‘ (1) Recording the Proceedzngs Except while the grand Jury is delzberatzng or -
. voting, all proceedings must be recorded by a court reporter or by a suitable
- recording device. But the valzdzly of a prosecution is not affected by the.
. “unintentional failure to mnke a recording. Unless the court orders otherwise, an
. attorney for the government will retain control of the recordzng the reporter’s
. 'notes, and any transcrtpt prepared from those notes.
) (2) Secrecy : :
(4) No oblzgatzon of secrecy may be zmposed on any person except in
.accordance with Rule 6(e)(2)(B). ‘ N
* (B) Unless these rules provide otherwzse the followzng persons must not
disclose a matter occurring before the grand Jury: :
- (i) a' grand juror; : :
- (i) an interpreter; .
- (iii) a court reporter;
" (iv) an operator of a recordzng devzee
" (v) a person who transcribes recorded testzmony,
. (vi) an attorney for the government; or .
. (vii) a person to whom dzsclosure zs made under Rule 6(e)(3)(A)(n).
S O or (iii).
ES (3) Exceptions. Co
... {4) Disclosure of a grand ]ury matter—other than the grand Jury’s -
. dellberatzons or any grand juror’s vote—may be made to:
‘ (i) an attorney for the government for use in performzng that
- attorney’s duly : - .
(ii) any government personnel———znclndzng those of astate state -
* subdivision, Indian tribe, or foreign government— that an attorney
: for the government considers necessary to assist in performing tkat
attorney s duty to enforce federal criminal law; or - Co
A (uz) a person authorized by 18 U.S.C. § 3322. ’
o (B) A person to whom znformatzon is disclosed under Rule 6(e)(3)(A)(n)
. ¢ may use that information only to assist an attorney Jfor the government in
performzng that attorney’s duty to enforce federal ¢ criminal law. An.
~. * dttorney for the government must prompily-provide: the court that
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zmpaneled the grand Jury wzth the names of all persons to whom a. y
- disclosure has been made, and must certzﬁz that the attorney has aa’vzsed C
those persons of their oblzgatzon of secrecy under this rule.

( C) An attorney for the government may dzsclose any grand ]ury matter to
another federal grand jury.. . . _
(D) An attorney for the government may dzsclose any grand -fury matter -

mvolvmg foreign intelligence, counterzntellzgence (as defined in 50 U.S. C
-8 401a), or foreign intelligence znformatzon (as defined in Rule A
6(e)(3 )(D)(iii)) to any federal law enforcement, mtellzgence protective,
~ immigration, national defense, or national security official to assist the
. official receiving the information in the performance of that official’s
- duties. An attorney Jor the government. may also disclose any grand Jury
matter involving, within the United States or elsewhere a threat of attack
" or other grave hostzle acts of a Joreign power or its agent, a threat of
domestzc or znternatzonal sabotage or terrovism, or clandestine .
mtellzgence gathermg activities by an intelligence service or network ofa .
foretgn ‘power or by its agent, to any appropriate Federal, State, State

- subdivision, Indian tribal, or foreign government official, for the purpose A
~"of preventing or responding to such threat or activities. |

(z) Any official who receives information under Rule 6(e)(3)(D)
may use the information only as necessary in the conduct of that
person’s official duties subject to any limitations on the
" unauthorized disclosure of such information. Any State, State
< subdivision, Indian tribal, or foreign government official who
" -receives information under Rule 6(e)(3)(D) may use the
Lo information only consistent with such guidelines as the Attorney |
TS i General and the Director of National Intellzgence shall Jomtly
BTN issue. ; ,

* . (ii) Within a reasonable time after disclosure is made under Rule

. 6(e)(3)(D), an attorney for the government must file, under seal, a
notice with the court in the district where the grand jury convened
stating that such information was disclosed and the departments
agencies, or entities to which the disclosure was made. -

(iii) As used in Rule 6(e)(3)(D), the term foretgn zntellzgence
 information” means:
(a) information, whether or not it concerns a United States
" person, that relates to the ability of the United States to
protect againsi—
" actual or potentzal attack or other grave hostzle
acts of a foreign power or its agent;
- *» sabotage or international terrorism by a foreign
poWer or its agent; or . ‘




R clandestzne mtellzgence acz‘zvn‘zes by an

zntellzgence service or network of a forezgn power .. E

. - or by its agent; or - :
s (B znformatzon whether or not it concerns a Unztecl States
: person, with respect z‘o a forezgn power or forezgn terrztory '
... that relates to— ”
‘ * the natzonal defense or the securzty of the Untted '
States, or. :
» the conduct of the forezgn aﬁazrs of the Unzted
- States.
(E) Tl’te court may authorzze dzsclosure——at a tzme in a manner, and

o subject fo any other condztzons that it directs— of a grand-jury matter:

() prelzmznarzly to or in.connection with a Judicial proceeding;
" .(ii) at the request of a defendant who shows that a ground may
~ . exist to dismiss the zndzctment because of a matter tkat occurred
’ before the grand j Jury; - : -
- (iii) at the request of the government when souglzt by a forezgn i
court or prosecutor for use in an official criminal znvestzgatzon :
- (iv) at the request of the government if it shows that the matter may
 disclose a vzolatzon of State, Indian tribal, or foreign criminal law;
o oas long as the disclosure is to an appropriate state, state-
' subdivision, Indian tribal, or Joreign government offi czal for z‘he
- purpose of enforcing that law; or
| (v) at the request of the government if it shows that the matter may
l ~ disclose a violation of military criminal law under the Uniform
-Code of Military Justice, as long as the disclosure is to an :
- appropriate military official for the purpose of enforcing that law.
/ (P) A petition to disclose a grand-jury matter under Rule 6(e)(3)(E)(i) - )
‘must be filed in the district where the grand jury convened. Unless the . .

' . hearing is ex parte—as it may be when the government is the

petltzoner——the petmoner must serve the petition on, and the court must
,aﬁord a reasonable opportumty to appear and be heard to:

(i) an attorney for the government, :

- (ii) the parties to the judicial proceeding; and

(iii) any other person whom the court may designate.

c ( G) If the petition to disclose arises out of a judicial proceeding in another

- district, the petmoned court must transfer the petition to the other court

e unless the petitioned court can reasonably determine whether disclosure is
- - proper. If the petztzoned court decides to transfer, it must send to the
*transferee court the material sought to be disclosed, if feasible, and a

written evaluation of the need for continued grand- jury secrecy. The

’transferee court must afford those persons zdentzf ed in Rule 6(e)(3)(F) a

reasonable opportuntty to appear and be heard.
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(4) Sealed Indtctment. ,’[he magzstrate Judge to whom an zndzctment is returned
may direct that the. zndzctment be kept secret until the defendant isin custody or:
fhas been released pendzng trial. The clerk must then seal the zna’zctment andno -
 person may disclose the indictment’s exzstence except as necessary to 1ssue or
.. execute a warrant or SUININONS. ’ : Do s
‘i‘ (5) Clased Hearmg Subject to any rzght to'an open hearzng ina contempt s
- proceeding, the court must close any heartng to the extent necessary to prevent
7 disclosure of a matter occurring before a grand ]urjy ‘
.(6) Sealed Records. Records, orders, and subpoenas relatzng to grand ]wy
. proceedzngs must be kept under seal to the extent and as long as necessary to
prevent the unauthorized disclosure of a matter occurring before a grand Jury.

(7) Contempt. A knowzng violation of Rule 6, or of guidelines ]omtly zssued by the .

- Attorney General and the Director of National Intellzgence pursuant to Rule 6, -
 may be punished as a contempt of court. : L
. o0 Indictment and Return. A grand jury may indict only zf at least ] 2 ]urors concur The
- grand jury—or its foreperson or deputy foreperson—must return the indictmenttoa
magistrate judge in open court. If a complaint or tnformatton is pending against the. -
 defendant and 12 jurors do not concur in the indictment, the foreperson must promptly
- andin wrtttng report the lack of concurrence to the magistrate Judge. :
(g Dzschargmg the Grand Jury A grand jury must serve until the court dtscharges it,
but it may serve more than 18 months only if the court, having determined that an -~
_extension is in the public interest, extends the grand jury’s service. An extension ‘may be
granted for no more than 6 months, except as otherwise provided by statute.
(h) Excusing a Juror At any time, for good cause, the court may excuse a_juror either
" temporarily or permanently, and if permanently, the court may zmpanel an alternate ‘
~ juror in place of the excused juror. ,
() “Indian Tribe” Defined. “Indian tribe” means an Indzan tribe recognzzed by the
Secretary of the Interzor on a list publlshed in the Federal Regzster unider 25 U. S C. §
479a—]

Rule 7 T he Indictment and the Informatzon e
(a) When Used. '
() Felony An oﬁ”ense (other than criminal contempt) must be prosecuted by an
mdzctment if it is punishable: :
(A by deatk or
. (B) by zmpnsonment for more than one year.
(2) Misdemeanor. An offense punishable by imprisonment for one year or less
-may be prosecuted in accordance with Rule 58(b)(1).
;(b) Watvmg Indictment. An offense punishable by zmprtsonment for more than one year
" may be prosecuted by information if the defendant—in open court and after bezng advised
‘of the nature of the charge and of the defendant s rights—waives prosecutzon by
. mdzctment . . :
(c) Nature and Contents. ‘
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(1 ) In General T he zndzctment or. znformatzon miest be a plam concise, and
def nite written statement of the essential facts constztutmg the oﬁ’ense charged
and must be Szgned by an attorney for the government. It need not contain a
. formal introduction or conclusion. A count may zrzcorporate by reference an
[ allegatzon made in another.count. A count may allege that the means by which the
- defendant commztted the offense are unknown or that the defendant. committed it
by one or more speczﬁed means. For each count, the mdzctmerzt or mformatzon
- must give the official or customary citation of the statute, rule, regulatzon or
‘ other provision of law that the defendant is alleged to have violated. For purposes
" of an indictment referred to in section 3282 of title 18, United States Code, for
" which the identity of the defendant is unknown, it shall be suffi cient for the -
" indictment to describe the defendant as.an individual whose name is unknown, but
 who has a particular DNA profile, as that term is defined in section 3282.
"~ .(2) Criminal Forfeiture. No judgment of forfeiture may be entered in a criminal
o proceeding unless the indictment or the information provides notice that the .
" defendant has an interest in property that is subject to forfeiture in accordance
with the applzcable statute.
(3) Citation Error. Unless the defendant was misled and thereby prejudiced,
" neither an error in a citation nor a citation’s. omzsszon isa ground to dzsmzss the
indictment or information or to reverse a convzctzon :
(d) Surplusage. Upon the defendant s motion,  the court may strike Surplusage ﬁom the
" indictment or mformatzon ,
(¢) Amending an Information. Unless an addztzonal or dzﬁ"erent offense is charged ora
substantial right of the defendant is prejudiced, the court may permit an mformatzon to
. be amended at any time before the verdict or finding.
P Bill of Particulars. The court may direct the government to file a bill of particulars.
- The defendant may move for a bill of particulars before or within 10 days after
’ arraignment or at a later time if the court permits. The government may amend a bill of <
. partzculars subject to such condttzons as Justzce requires.

Rule 8. Joinder of Oﬁ‘enses or Defendants ; :

(@) Joinder of Offenses. The indictment or mformatzon may charge a defendant in
separate counts with 2 or more offenses if the offenses charged—whether felonies or
misdemeanors or both— are of the same or similar character, or are based on the same
act or transaction, or are connected wzth or constitute parts of a common scheme or

~ plan. : : : 5

- (b) Joinder of Defendants. The zndzctment or znformatzon may charge 2 or more
defendants if they are alleged to have participated in the same act or transaction, or in
‘the same series of acts or transactions, constituting an offense or offenses. The -

- defendants.may be charged in one or more counts together or separately All ‘defendants
need not.be charged in each count

. Rule 9. Arres't‘JWar‘mnt or Summohs on an Indictment or Information
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L .(a) Issuance. 7 he court must issue a warrant——or at the governmenz‘ s request a.

: ‘summons——for each defendant named inan zndzctment or named in an information if one . -

- or more affidavits accompanying the information establish probable cause to believe that
- an offense has been committed and that the defendanz committed it. The court may issie’
more than one wWarrant or SUmMmons for the same defendant. Ifa defendant fails to appear .
. in response to.a summons, the court may, and i upon request of an al‘torney for the ‘
o fx“government must, issue.a warrant. The court must- issue the arrest warrant to an officer "
/ *authorzzed to execute it or the Summons to a person authorzzed to serve it.
‘ '(b) Form.
(1) Warrant. I?ze warrant must conform to Rule 4(b)(] ) except z‘har it must be
‘signed by the clerk and must descrzbe the offense charged in the zndzctment or - .
information. - » ~
(2) Summons. The summons must be in z‘he same form asa warrant except thatit
‘must require the defendant to appear before the court at a stated tzme and place :
\ f(c) Executmn or Service; Return, Initial Appearance. ~ R S
(1) Execution or Service. =~ - . ‘ -
(A) The warrant must be executed or the summons served as provzded in
Rule 4(c)(1), (2) and (3).. - o ¢ ~
. (B) The officer executing the warrant must proceed in accordance with
Rule 5(a)(1). . ) : «
o " (2) Return. A warrant or summons must be returned in accordance with Rule
e 4. S '
. (3) Initial Appearance. When an arrested or summoned defendant first appears
,before the court, the Judge must proceed under Rule 5. \ ,
o 'TITLE I V ARRAIGNMENT AND PREPARATION F OR TRIAL
- Rule 1 0. Arraignment - - \
(@ In General. An arrazgnment must be conducred in open court and must conszst of:
- (1) ensuring that the defendant has a copy of the indictment or information;
' (2) reading the indictment or information to the defendant or staz‘zng fo t71e
" defendant the substance of the charge; and then .
(3) asking the defendant to plead to the indictment or znformatzon
(b) Waiving Appearance. A defendant need not be present for the arraignment if:
.(1) the defendant has been charged by indictment or misdemeanor information;
-(2) the defendant, in a written waiver signed by both the defendant and defense -
counsel, has waived appearance and has affirmed that the defendant received a
. copy of the indictment or information and that the plea is not guilty; and ’
(3) the court accepts the waiver.
(e) Vldeo Teleconferencing. Vzdeo teleconferenczng may be used to arrazgn a defendant
zf the defendant consents. : :

s })Rule 1 0 1 Nottce io Victims. -~ ' :
“ . (a) Identification of Victim.. Durznz the prosecutzon of a case. the attornev for the
government shall at the earlzest reasonable opz?ortunztv identify tke vzctzms of the crlme
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(b) Notlce of Case Events. Durzn£r the proseeutzon of a crime, the az‘tornev for the
government ‘shall make reasonable efforz‘s to provide victims theaearllest posszble notzce ~

: Qf-_" y

( 1) The scheduling. z"n'elzv,'zalin,ér ’s‘chedulinQ cbanzes and/or continuanees of cach.
. court proceedmg that the.victim is either reauzred to attend or entitled to attend;
2T he release or detention status of a defendant or suspected offender:
- (3) The filing of charges a;zamst a defendant, or the proposed dismissal of all =~
" charges, including the plaeement of the defendant in a pretrial diversion proaram .
" and the conditions thereon
(4) The right to make a statement abouz‘ pretrzal release of the: defendant
" (3) The victim s right to make a statenient about acceptance of a plea of guilty or
- nolo contendere: T N '
© (6) The vzctzm s right to attend public proeeedzng, - .
' (7) If the defendant is convicted, the date and place set for sentencmg and the
- victim’s right to address the court at sentencing;: and L
. (8) after the defendant is sentenced, of the sentence imposed, and the avazlabzlztv
: of the Bureau of Prisons notification program which shall provide the date, if any,

‘ " on which the offender will be eligible for parole or supervised release.
" (c) Multivle Victims. The attorney for the Qovernment shall advise the court if the
_ attorney believes that the number of victims makes it zmoracz‘zcable to provide personal
B ‘)notzce to each victim. If the court finds that the number of victims makes it impracticable
" to give personal notice to each victim desiring to receive notice, the court shall fashion a.
‘ : reasonable procedure calculated to give reasonable notice under the czrcumstances

Rule 11. Pleas ,
o (a) Entering a Plea.
(1) In General. A defendant may plead not ouzlty guzlty or (wu‘k Zhe court S
l consent) nolo contendere.
-+ (2) Conditional Plea. With the consent of the court and z‘he government a
defendant may enter a conditional plea of guilty or nolo contendere; reserving in
. writing the right to have an appellate court review an adverse determination of a
specified premal motion. A defendanz‘ who prevazls on appeal may then wzthdraw
‘the plea. :
(3) Nolo Contendere Plea. Before acceptmg a plea of nolo contendere, the court
- must consider the parties’ and victims’ views and the publzc interest in the.
\ ‘j’;,ejfecnve administration of justice. -
"\ (4) Failure to Enter a Plea. Ifa deﬁendant refuses to enter a plea orifa
defendant organization fails to appear, the court must enter a plea of not guzlty
(b) Conszderlng and Accepting a G'mlty or Nolo Contendere Plea.
) Advzsmg and Questioning the Defendant. Before the court accepts a plea of
guilty or nolo contendere, the defendant may be placed under oath, and the court
‘ ‘must address the defendanz‘ personally in open court. During this address, the
' court must inform the defendant of, and determzne that the defendant understands ‘
- the followzng . :
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o

- ol ‘f' f CA) the government s rzght ina prosecutzon for perjury or false statement

- to'use against the defendant any statement that the defendant gzves under
- oath; '
(B) the right to plead not gazlty or havmg already so pleaded to perszst in
‘ ::’j that plea; -
2(C) the right to a Jury trzal "' :
(D) the right to be represented by counsel—-and zf necessary have the -
" court appoint counsel—at trial and at every other stage of the proceeding;
(E) the right at trial to conﬁont and cross-examine adverse witnesses, to
* be protected from compelled self- “incrimination, to testify. and present .
-evidence, and to compel the attendance of witnesses; ,
. - (F) the defendaiit’s waiver of these trial rzghts if the court accepts a plea
. of guilty or nolo contendere;
* (G) the nature of each charge to whzch the defendant is pleadmg,
- (H) any maximum possible penalty, including zmprzsonment fine, and
" term of supervised release;
(I) any mandatory minimum penalty
D any applicable forfeiture;
- (K) the court’s authority to-order restztutzon :
(L) the court’s obligation to impose a special assessment;
(1\/1) the court’s obligation to apply the Sentencing Guzdelmes and the
. -court’s discretion to depart from those guidelines una’er some
~circumstances; and . ‘ B
ﬂV} the terms of any plea~agreement provzszon wazvmg the right to appeal .
o ~ or to collaterally attack the sentence.
Q) Ensurmg That a Plea Is Voluntary. Before acceptmg a plea of guilty or nolo
contendere, the court must address the defendant personally in open court and -
E determme that the plea is voluntary and did not result from force, threats, or -
. promises (other than promises in a plea agreement). - X
- (3) Determining the Factual Basis for a Plea. Before enterzng Jjudgment ona
- guilty plea, the court must determine tkat there is a factual basis for the plea.
(4):-Victim’s Views. Before the court accepts a plea of guilty or nolo conteridere
-~ or allows any plea to be withdrawn, the court must address any victim who is
" . present personally in open court. During this address, the court must determine
whether the victim wishes to present views regarding the proposed plea or ,
- withdrawal and, if so. what those views are. The court shall conszder the victim’s
- views in acting on the proposed plea or wzthdrawal :
( c) Plea Agreem ent Procedure.
oI Geneml An attorney for the government and the defendant S attorney, or
- the defendant when proceeding pro se, may discuss and reach a plea agreement.
= . The court must not participate in these discussions. The attorney for the
government shall make reasonable efforts to notify identified victims of. and
' ‘consider the victims’ views about, any proposed plea negotiations. If the
- defendant pleads guilty or nolo contendere to either a charged offense or a lesser -

t
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or related oﬁ’ense the plea agreement may speczfy that an attorney for the

government will: : : :
( (A) not brzng, or wzll move to dzsmzss other ckarges i ,
(B recommend or agree not to oppose the defendant’s request that a
' particular sentence or sentencing range is approprtate or thata parttcular
;. provision of the Sentenczng Guidelines, or polzcy statement, or sentencing
" factor-does or does not apply (such ar ecommendatzon or. request does not
~ bind the court) oF - ' ‘
N C) agree that a speczf ¢ sentenee or sentenczng range is the approprzate
_ disposition. of the case, or that a parttcular provision of the Sentencing
o Guidelines, or policy statement .or sentenczn factor does or does not.
- apply (such a recommendatton or request binds the court once the court
accepts the plea agreement) ' : L

(2) Dtsclosmg a Plea Agreement. The partzes must dzsclose the plea agreement in
- open court when the plea is oﬁ’ered unless the court for good cause allows the =
| parties to disclose the plea agreement in camera. When a plea is presented in
' open court, the attorney for the | ,qovernment or attorney for any victim shall advise
" the court when the attorney is aware that the vzctzm has any objection to the :
" proposed plea agreement.

3) Judtczal Consideration of a Plea Agreement .

(4) To the extent the plea agreement is of the type speczf ied in Rule
11(c)(1)(4) or (C), the court may accept the agreement, reject it, or defer a

' decision until the court has reviewed the presentence report. \

- (B) To the extent the plea agreement is of the type specified in Rule -

- 11(c)(1)(B), the court must advise the defendant that the defendant has no
. right to withdraw the plea if the court does not follow the recommendation
. OF request.

' (4) Acceptzng a Plea Agreement. Ifthe court accepts the plea agreement it must |
. inform the defendant that to the extent the plea agreement is of the type specifi ed
... in Rule 11{c)(1)(4) or (C), the agreed dzsposztzon will be included in the
' judgment,
- (5) Re]ectmg a Plea Agreement If the court rejects a plea agreement contatnzng
. provisions of the type Speczf ed in Rule 11(c)(1)(4) or (C), the court must do the
© following on the record and in open court (or, for good cause, in camera):
' (A) inform the parties that the court rejects the plea agreement; ,
¢ (B) advise the defendant personally that the court is not required to follow the -~
 plea agreement and give the defendant an opportunity to withdraw the plea and L

(C) advise the defendant personally that if the plea is not withdrawn, the court

. may ‘dispose of the case less favorably toward the defendant than the plea \
L - agreement contemplated. " .
(d) Wzthdrawmg a Guilty.or Nolo Contendere Plea. A defendant may withdraw a plea of o
guzlty or nolo contendere: '

" (1) before the court accepts the plea, for any 7eason or o reason; or -

(2) after the court accepts the plea but before it zmposes sentence if* .
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(A) the court re]ects a plea agreement under Rule ] ] (c)(5 ) or o
. .(B) the defendant can show a fazr and ]ust reason for requestmg the :‘ s
- withdrawal.” i o

(e) F malzty of a Guilty or Nolo Contendere Plea. After tlze court zmposes sentence the )
S defendant may-not withdraw a  plea of guzlty or nolo contendere and the plea may be set .
. aside only on direct appeal or collateral attack. "
D Admtsszbtltty or Indadmissibility of a Plea, Plea Dtscasstons, and Related Statements. '
- The admissibility or znadmzsszbtltty of a plea, a plea dzscusszon and any related
e “statement is governed by Federal Rule of Evidence 410. - ‘ ‘
(8 Recordlng the Proceedings. The proceedtngs during whzch the defendant entersa
s plea muist be recorded by a court reporter or. by a suitable recording device. If there is a
" guilty plea or a nolo contendere plea, the #écord must include the i znqumes and advzce to-
' the defendant required under Rule'11(b) and (c) | .
"' (h) Harmless Error. A" variance from the reqatrements of this. rule is harmless error zf it

does not affect substantzal rzghts

Rale 1 2 Pleadmgs and Pretrtal Mottons o -

(@) Pleadings. The pleadings in a criminal proceedmg are the zndzctment ‘the
-information,. and the pleas of not guzlty gazlty and nolo contendere. ‘
' b) Pretrml Motions.- - ‘
(D). In General. Rule 47 applzes toa pretrzal motzon o
- (2) Motions That May Be Made Before Trial. A party may raise by pretrzal
( ‘motion any defense, ob]ectzon or request that the coart can determzne wzthout a
- .. trial of the general issue. |
(3) Motions Ti hat Must Be Made Before T; rtal The followzng must be razsed
; before trial: :
- (A) a motion allegmg a defect in msttt‘uttng the prosecution;
(B) a motion alleging a defect in the indictment or information— but at
‘any time while the case is pending, the court may hear a claim that the
. indictment or information fazls to znvoke the court’s Jarzsdtctzon or to state
" an offense; : :
~ (C) a motion to suppress evidence;
(D) a Rule 14 motion to sever charges or defendants and
. .- (E) a Rule 16 motion for discovery. _
(4) Nottce of the Government’s Intent to Use Ev:dence \
o (4) At the Government’s Discretion. At the arraiginment or as soon
. afterward as practicable, the government may notify the defendant of its .
 intent to use specified evidence at trial in order to afford the defendant an
- opportunity to object before trial under Rule 12(b)(3)(C). /
* " (B) At the Defendant’s Request. At the arraignment or as soon afterward " .
“as practzcable the defendant may, in order to have an opportunity to move:
to suppress evidence under Rule 1 2(b)(3)( C), request notice of the B
.’ ..  government’s intent to use (in its evidence-in-chief at trial) any evidence
" .. -that the defendant may be entitled to discover under Rule 16.

a7




‘ »(c) Motton Deadltne lﬁe court may, at the arrazgnment or as soon afterward as .
practzcable set.a deadlzne for the partzes to make pretrlal motzons and may also schedule -

\ ‘jiamotzon hearing. Co ~ ‘ . ‘
o (d) Rulmg ona Motwn. The court mast deczde every pretrzal ‘motion before trtal unless

it finds good cause 1o defer a ruling. The court must not defer rulzng on a pretrial motion :

. ifthe deferral will adversely affect a party’s rzght to appeal When factual issues are
" involved in deciding a motion;. the court must state its essentzal findings on the record.
(e) Waiver of a Defense, Objectmn, or Request A-party waives any Rule 12(6)(3)
 defense; objectzon or request riot raised by the deadline the court sets under Rule 1 2(c)
. . orbyany extension the court provzdes F or good ¢ause, the court may grant relzef from .
. the waiver.
(). Recordmg the Proceedtngs All proceedzngs at a motion hearzng, zncludzng any
L ndzngs of fact. and conclusions of law made orally by the court, must be recorded by a
. “court ‘reporter or a suitable recording device! o
\ t(g) Defendant’s Contmued Custody or Release Status If the court grants a motion to ;I
. dismiss based on a defect i instituting the prosecution, in the indictment, or in the
" information, it may order the defendant to be released or detained under 18 U.S.C. §
3142 for a specified time until a new indictment or znformatzon is f led T hzs rule does not”
affect any federal statutory period of limitations. ‘
.~ (h) Producing Statements at a Suppression Hearing. Rule 26 2 applzes ata suppressxon :
- hearing under Rule 1 2(b)(3)(C) At a suppression lzearzng a law enforcement officer is
‘considered a government witness. -

Rule 121 Notzce of an Alzbt Defense i
" (@) Government’s Request for Notice and Defendant s Response 4
(1) Government’s Request. An attorney for the government may request in
writing that the defendant notify an attorney for the government of any intended.
alibi defense. Ilze request must state the time, date, and place of the. alleged ‘
offense. -
2 Defendant s Response Within 10 days after the request or at some other time
‘the court sets, the defendant must serve written notice on an attorney for the .
government of any intended alibi defense The defendant’s notice must state:
-(A) each specific place where the defendant clazms to have been at the
o time of the alleged ojfense and :
Lo (B) the name, address, and teleplzone number of each’ alzbz witness on
R -whom the defendant intends fo rely ’ :
" (b) Dtsclosmg Government Witnesses. /
(1) Disclosure. If the defendant serves a Rule 12.1 (a)(Z) notice, an attorney for
the government must dzsclose in wrztzng to the defendant or the defendant s
AR attorney

(A) the name—address—mm'-tez‘ephvne-mmrber-of each witness and tlze

‘address and telephone number of each witness (other than a victim) that -~

o . the government intends to rely on to establish the defendant s presence at
ST the scene of the alleged oﬁense and
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’ '(c) Contmumg Duty to Disclose. Both an attorney for the government and the dej%ndant o

(B) each government rebuttal wztness to the defendant S alzbt defense
(2) Tlme to Dtsclose Unless the court directs otherwise, an attorney for the .
government must gzve its Rule 12. 1®)1) disclosure within 10 days after the

. ‘defendant s serves notice of an zntended alibi defense under Ru[e 12.1 (a)(2) butno.. v

later than 10 days before trial.

7 must promptly disclose in wrztzng to the other partythe name of each additional witness,” -

and the address— and telephone number of each addztzonal wztness (otker than a victim)

- (1) the dzscloszng party learns: of the wztness before or during trzal and .
(2) the witness should have been disclosed under Rule 12.1 (a) or (b) if the o
dzscloszng party had known of the wztness earlier. :

(d) Exceptwns For good cause, the court may grant an exceptzon to any requzrement of

" Rule 12. I(a)—(c). -

(e) Failure to Compl_)r Ifa parzy fazls to comply with tkzs rule the court may exclude the
testimony of any-undisclosed witness regardtng the defendant’s alibi. This rule does not
limit the defendant’s rzght to testify. ‘ ~ o

- () Inadmissibility of Withdrawn Intention. Evzdence of an intention to rely on an alzbz
- defense, later withdrawn, or of a statement made in connection with that intention, is not,

in any civil or- criminal proceedtng, admzsszble against the person who gave notice of the

g intention.

Rule 1 2 2 Notice of an Insamly Defense, Mental Exammatwn

j

-(a) Notice of an Insamty Defense, A defendant who intends to assert a defense of

insanity at the time of the alleged offense must so notify an attorney for the government in.

~ writing within the time provided for filing a pretrial motion, or at any later time the court
- sets, and file ile a copy of the notice with the clerk. A defendant who fails to do so cannot

rely on an insanity defense. The court may, , for good cause; allow the defendant to fi le the - |

" _notice late, grant additional trial-preparation time, or make other appropriate orders.

(b) Notice of Expert Evidence of a Mental Condition. If a defendant intends to zntroduce
expert evidence relatzng to a mental disease or defect or any other mental condition of

" the defendant bearing on either (1) the issue of guilt or (2) the issue of punishment in a

copital case, the defendant must—within the time provided for filing a pretrial motion or

at any later time the court sets—notify an attorney for the government in writing of this

- intention and file a copy of the notice with the clerk. The court may, for good cause,

allow the defendant to file the notice late; grant the partzes addztzonal trtal—preparatzon

" time, or make other appropriate orders
“(¢) Mental Exainination. .

(1) Authority to Order an Exammatwn, Procedm es. * : :
. (4) The court may order the defendant to submit to a competency ‘
examination under 18 U.S.C. § 4241. v
 (B) If the defendant provides notice under Rule 12, Z(a) the court must, ‘
upon the government’s motion, order the defendant to be examined under'
18US.C. § 4242. If the defendant provides notice under Rule 12.2(b) the

Y
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- court may, upon the government s motion, order the defendant to be o |
examzned under procedures ordered by thecourt. -~ - - ~
(2) Dtsclosmg Results and Reports of Capztal Sentencmg Exammatton The
‘resulls and reports of any. examination conducted solely under Rule 12.2(c)(1)
‘ after notice under Rule 12. 2(b)(2) must be sealed and must not be disclosed to any

" _attorney for the government or the defendant unless the defendant is found guilty -~ -~

of one or more capital crimes and the defendant confirms an intent to offer darzng -
 sentencing proceedings expert evidence on mental condition.: \
. (3) Disclosing Results and Reports of the Defendant’s Expert Exammatton
' After disclosure’ under Rule 12. 2(c)(2) of the results and reports of the -
' government s examznatzon the defendant must disclose to the government the .
results and reports of any examintiion on mental condition conducted by the
. defendant’s expert about whzch the defendant intends to zntrodace expert
o evidence. :
(4 Inadmissibility of a Defendant’s Statements. No statement made by a.
defendant in'the course of any examination conducted under this rule (whether
" conducted with or without the defendant’s consent), no testimony by the expert -
-based on the statement, and no other fruits of the statement may be admitted into
evidence agaznst the defendant in any criminal proceeding except on an issue
regarding mental condition on which the defendant: =
.(A) has introduced evidence of incompetency or evidence requiring notzce o
-under Rule 12.2(a) or (b)(1), or : |
" (B) has introduced expert evidence in a capztal sentenczng proceeding
o . requiring notice vinder Rule 12.2(5)(2). »

o (d) Fatlure to Comply. If the defendant fails to give notice under Rule 12. 2(b) or does not
submit to an examination when ovdered under Rule 12.2(c), the court may exclude any
expert eviderice from the defendant on the issue of the defendant s mental disease, mental
defect, or any other mental condition bearmo on the defendant S guzlt or the issue of
" punishment in a capital case. . :
_(e) Inadmissibility of Withdrawn Intention. Evidence of an intention as to which notice

was given under Rule 12.2(a) or (), later withdrawn, is not, in any civil or criminal

- proceedzng, admzsszble against the person who gave notzce of the intention.

Rule 1 2.3. Notice of a Publtc—Authorzty Defense

(a) Nottce of the Defense and Disclosure of thnesses .
' (1) Notice in General. If a defendant intends to assert a defense of actual or
beheved exercise of public authority on behalf of a law enforcement agency or -
federal intelligence agency at the time of the alleged offense, the defendant must
. So notify an attorney for the government in writing and must file a copy of the
' ._notice with the clerk within the time provided for filing a pretrzal motion, or at
any later time the court sets. The notice filed with the clerk must be under seal if
- the notice zdent;f les a federal zntellzgence agency as the source of public
.. authority. . : : :
(2) Contents of Notlce The notice must contazn the followzng mformatzon
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.(A) tlze law enforcement agency or federal tntellzgence ageney tnvolved
L (B) the agency member on whose behalf the defendant clazms fo lzave L
' acted; and. - o L
" (C) the time durmg whzch the defendant clazms to have acted wzth publzc C
) authority. . - : / ,
C (3) Response to the Nottce An attorney for the government must serve a written -
- o response on the defendant or the defendant s attorney within ] 0 days after
T receiving the defendant’s notice, but no later than 20 days before trial. The
response must admit or deny that the defendant exerczsed the publzc authorzty
‘ identified in the defendant 5 nottce T : : : :
S Dtsclosmg Witnesses. S _—
o - 4) Government s Request. An attorney for the government may request in
- writing that the defendant disclose the name, address, and telephone |
number of each witness the defendant intends to rely on to establisha - -
“public-authority defense. An attorney for the  government may serve'the ..
‘request when the government serves its response to the defendant s notice

. - under Rule 12.3 (a)(3), or later, but must serve the request no later than 20 . -

days before trial. : ‘
(B) Defendant’s Response. Wztktn 7 days after recetvzng the government s
request, the defendant must serve on an attorney for the government a
 written statement of the name, address and telephone number of each
- witness.
H{C). Government’s Reply thhm 7 days after recezvzng the defendant s
‘ ‘statement,, an attorney for the government must serve on the defendant or
the defendant s attorney a written statement of the name, drdress: and
" _telephone number of each witness, and the address of each witness (other .
- than the victim) that the government intends to rely on to oppose the
defendant’s public-authority defense. :
(5) Additional Time. The court may, for good cause, allow a party addztzonal
‘time to comply with this rule.

. (B) Contmumg Duty to Disclose. Both an attorney for the government and the defendant A

must promptly disclose in writing to the other party the name of any additional witness;

' and the address; and telephone number of any additional witness (other than a victim) if: H

{ ) the disclosing party learns of the witness before or during trial; and
(2) the witness should have been disclosed under Rule 12.3 (a)(4) if the disclosing
party had known of the witness earlier. :

"' (c¢) Failure to Comply. If a party fails to comply with thzs rule, the court may exclude the
‘testimony of any undisclosed witness regardzng the publzc authorzty defense. T his rule

- does not limit the defendant’s right to testzﬁ/ oo

...~ (d) Protective Procedures Unaffected. This rule does not limit the court’s authority to ‘f S

- issue appropriate protective orders or to order that any fi ltngs be under seal. o

(e Inadmzss:bzltty of Withdrawn Intention. Evidence of an intention as to which notzce AN

' .was given ynder Rule 12.3(a), later withdrawn, is not, in any civil or criminal
" proceedzng admzsszble agaznst tke person who  gave nottce of the intention.
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Rule 12 4 Dzsclosure Statement
\‘(a) Who Must File. . - :
N ﬂ( 1) Nongovernmental Corporate Parzy Any nongovernmental eorporate party to

' i; Coa proeeedtng ina dzstrtct court must file a statement that identifies any parent
IR 'corporatton and any publicly held corporation that owns ] 0% or more. of its Stock”
.. or states that there'is no suz'h corporatzon ‘ : *
e 2 Orgamzatwnal Vtcttm. Ifan organzzatzon is a victim of the alleged crzmznal
" activity, the.government must fi le a statement tdentyﬁang the victim. If the.
organzzatzonal victim is a corporatzon ‘the statement must also disclose the
tnformatton requtred by Rule 1 2 4(a)(1 Yto the extent it can be obtained through
L duediligence.
e (b) T tme for Filing; Supplemental Ftlmg A party must: o :

L ( 1) file the Rule 12.4(a) statement upon the defendant s znztzal appearance and

L CLon s (2) promptly file a supplemental statement upon any change in the tnformatzon
o " that the statement requtres SR

' \‘Rule 1 3 Jomt T rial of Separate Cases A
.The court may order that separate cases be tried together as though brought in a single -~
" “indictment or ‘information if all’ oﬁ”enses and all a’efendants eoula’ have been joined in a szngle
Itndzctment or znformatzon : ' )

\ Rale 1 4 Reltef from Pre]udtczal Jomder : : :
.- (a) Relief. If the joinder of oﬁ’enses or defendants in'an tndzctment an information, ora
- consolidation for trial appears to pre]ttdtce a defendant or the government, the court
| may order separate trials of counts, sever the defendants trials, or provzde any other
 relief that justice requires. .- , :
. (b) Defendant’s Statements. Before rulzng ona defendant s motton to sever, the court
" may order an attorney for the government to deliver to the court for in camera mspectzon
- any defendant s statement that the government zntends to use as evidence.

- ‘Rule 1 5. Depositions '
' (a) When T aken. '
- (1) In General. A party may move that a prospecttve witness be deposed in order
_to preserve testimony for irial. The court may grant the motion because of
o -exceptional circumstances and in the ‘interest of justice. If the court orders the
© - deposition to be taken, it may also require the deponent to produce at the
"+ " deposition any deszgnated material that is not privileged, tneludlng any book
- paper, document, record, recordlng, ordata. . o
(2) Detained Material Witness. A witness who is detamed under 18 U.S. C §31 44 :
-may request to be deposed by fi lzng a'written motion and giving notice to the .
parties. The court may then order that the deposition be taken and may discharge

. " the witness aﬁer the witness has szgned under oath the deposition transerzpt
o \.»(b) Notzce. : ,
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S .(1 ) In General A party seekzng to take a deposztzon miust gzve every other party
- f*reasonable writtén noticé of the deposztzon s date and location. The nottce must.’
o “state the namie and address of each deponent. lf requested. by a party receiving the
" notice, the court may, for good cause, change'the deposition’s date or location.
Sl ) To the Custodial Officer. 4 party seeking to take the deposition must also .
- notify the officer who has. custody of the defendant of the Scheduled date and
‘ \‘locatzon o JRTE I ,
(c) Defendant Presence. LT \ '
(1 Defendant in Custody. ﬂze oﬁ‘icer who has custody of the defendant must
= produce the defendant at the deposition and keep the defendant in tke wztness s
- presence during the examination, unless the defendant: o :
. (A) waives in writing the rzght to be present; or . - - =
.. (B) persists in dzsruptzve conduct Justifying excluszon after bezng warned
-+ by the court that dzsruptlve conduct wzll resuZt in the defendant s
oo “exclusion. \ Lo
L ) (2) Defendant Not in Custody A defendant who is not in custody has the rzght
 upon request to be present at the\deposition, subject to any conditions imposed by
" -+ the court. If the government tenders the defendant s expenses as provided in Rule
~ 15(d) but the defendant still fau’s to appear the defendani— absent good
. cause—waives both the right to appear and any ob]ectzon to the takzng and use of
- the deposition based on’ that right. o

- (d) Expenses. If the deposition was requested by the government, the court may—or if the
_ defendant is unable to bear the deposition expenses, ‘the court must—order the
. .government to pay: : N ‘

(1) any reasonable travel and subszstence expenses of the defendant and the -
- defendant’s attorney to attend the deposition; and
(2) the costs of the deposition transcript.

o (e) Manner of Taking. Unless these rules or a court order provides otherwzse a

deposition muist be taken and f iled inthe same manvier as a deposztzon in a civil action,

o except that:

(1) A defendant may not be deposed wzthout that defendant s consent. o
" (2) The scope and manner of the deposition examination and cross—examznatzon )
< must be the same as would be allowed during trial. ’
(3) 1 he government must provide to the defendant or the defendant s attorney for
' . .useat the deposition, any statement of the deponent zn the government s
. possession to whick the defendant would be entitled at trial.

o (f) Use as E vidence. A party may use all or part of a deposztzon as provided by the
- Federal Rules of Evidence.
"' () Objections. A party objecting to- deposztzon testzmony or evzdence must state the
. grounds Jor the objection during the deposition. . = - ,
(k) Deposttwns by Agreement Permitted. The parties may by agreement take and use a.

deposition with the court’s consent.

'«(t) Victim Attendance. Victims can attend anv publzc deposztzon taken under thts rule '
; Aunder the same condztzons as govern g victim's attendance at trial.
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Rule I 6. Dtscovery and Inspectlon I
(a) Government s Disclosure. o
( 1 ) Informatmn Stibject to Dzsclosure. o o
o (A) ‘Defendant’s Oral Statement. Upon a defendant s request the
o S SO government must disc¢lose to the defendant the substance of any relevant o
ST BT - oral statement made by the defendant before or after arrest, in response -
to'interrogation by a pers, on the defendant knew was-a government agent / .
“.if the government intends to use the statement at trial. ‘ o
(B) Defendant’s Written- dr Recorded Statement. Upon a defendant S
request, the government must dzsclose to the defendant, and make - .
avatlable for inspection, copytng, or photographzng, all of the following i
(i) any relevant written or recorded statement by the defendant if:
_ *the statemenit is within the government’s possesszon
- custody, or control; and .~ ,
v "o the attorney for the government knows—or through due
- diligence dould know—that the statement exists, '
(@) the  portion of any written record contazntng the substance of
any relevant. oral statement made before or after arrest if the
* defendant made t/t‘e statement in response to interrogation by a
" person the defendant knew wds a government agent,; and’
~ (iii) the defendant's recorded testimony before a grand jury
relating to the charged oﬁense
( C) Organzzatzonal Defeddant ‘Upon a defendant’s. request zf the
" defendant is an organization, the government must disclose to the
.. defendant any statement descrzbed in Rule 16(a)(1) (A) and (B) if the
government contends that the person making the statement:
(i) was legally able to bind the defendant regarding the subject of ‘
the statement because of that person’s position as the defendant s
' director, officer, émployee or agent; or ‘ Co
. (ii) was personally involved in the alleged conduct constituting the
"~ offense and was legally able to bind the defendant regarding that
" conduct because of that person’s position as the defendant s
. director, officer, employee or agent. ‘
(D) Defendant s Prior Record Upon a defendant s request, the '
.government must furnish the defendant with a copy of the defendant S
przor criminal record that is within the government’s possession, custody, .
or control if the attorney for the government knows—or through due
diligence could know—that the record exists. , )
A ‘ - (E) Documents and Objects Upon a defendant’s request the government
B T *f . must permtt the defendant to inspect and to copy or photograph books,
TR : © papers, documents, data, Jphotograpks tangible objects, buildings or
places or copies or portzons of any of these items, if the item is within the
. government’s possession, \custody, or control and.:
) the ztem is materzal to preparzng the defense
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(n) the governmem‘ zntends to use the n‘em zn its case-in- chzef at
Ctrial;or L P :
- (iii) the item was obtained from or belongs to the defendant h
(F) Reports of Examznatzons and Tests. Upon a defendant s request the

e government ‘must permit a defendant to inspect and to copy or photograph e

. the results or reports of any physical or. mental examznatzon and of any *
. sczentzﬁc test or experzment ifr - S :
- (i) the item'is Wzt}hn the government s possesszon custody, or
control; R :
“ - (ii) the attorney for the government knows—--or through due
' diligence could know—that the item exists; and
{(iii) the item is matertal to preparing the defense or the
government zntends 16 use the item in its case—zn~chzef at trial.
' ( G) Expert Witnesses. At the defendant’s request, the governmeént must
_ give to the defendant a Wrztten summary of any testimony that the -
' government intends to use under Rules 702, 703, or 705 of the Federal - -
. Rules of Evidence durzng its- case—zn—chzef at trial. If the government .
. requests dzscoveny under subdivision (b)(1)(C)(ii) and the defendant
" complies, the government must, at the defendant’s request, give to the
defendant a written summary of testimony that the government intends to
 use under Rules 702, 703, or 705 of the Federal Rules of Evidence as .
" evidence at trial on the issue of the defendant’s mental condition. The
. summary provided undenthzs subparagraph must describe the witness's
" opinions, the bases,and reasons for those opinions, and the wztness s
: " qualifications.
(2) Informatwn Not Subject to Dzsclosure. Except as Rule I 6(a) 1) provzdes
~ otherwise, this rule does not authorize the discovery or. znspecaon of reports,
" memoranda, or other internal governmenz‘ documents made by an attorney for the
- .government or other government agent in connection with investigating or
' prosecuting the case. Nor does this rule authorize the discovery or inspection of
‘statements made by prospectzve government witnesses except as provzded inl 8 ‘
US.C. § 3500. .
(3) Grand Jury T ranscrzpts. ‘This rule does not apply to the dzsoovery or -
inspection of a grand jury’s recorded proceedzngs ‘except as provzded in Rules 6
-12(h), 16(a)(1), and 26. 2.

(b) Defendant s Disclosure.

(1 ) Infarmatton Subject to Dtsclosure. x , ,
(4) Documents and Objects. If a defendanz‘ requests dzsclosure under Rule
~ 16(a)(1)(E) and the government complies, then the defena’ant must permit
) the government upon request, to inspect and to copy or photograph
" books, papers, documents, data, photographs, tangible objects, buzldzngs
. or places, or copies or portions of any of these items ifr o
' (i) the item is within z‘he defendant S possesszon custody, or
control and
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(zz) the defendant tntends to use the item in tke defendant s case-zn— -
: chtef attrial.. = :
L (B) Reports of | Examtnattons and Tests. If a defendant requests dzsclosure
. under Rule 16(a)(1)(F) and the government complies, the defendant must
N permzt the government upon request, to inspect -and to copy or
e photograph the results or reports, of any physzcal or mental examznatzon
-.and of any sczenttf ctest or experiment if: : “ -
(i) the item. is within the defendant s possesswn custody, or
" control; and ‘ . . . -
(i) the defendant intends to use the ttem in the defendant s case-in- - '
" “chief at.trial, or mtends to call the witness who prepared the report K
. - and the report relates to the witness’s testimony. - .
, L o ‘( C) Expert Witnesses. Tl he defendant must, at the government s request,
I SR . give to the government a wrttten summary of any testimony that the .
T -0 defendant intends to use underRules 702, 703 or 705 of the Federal
"~ Rules of Evidence as evzdence at trial, if— \
-~ (i) the defendant requests disclosure under subdzvzszon (a)( I)( G)
~and the government complies; or
. (ii) the defendant Zzas given notice under Rule 12.2(b) of an intent
. to present expert testimony on the defendant s mental condition.
This summary must describe the witness’s opinions, the bases and
" reasons for those | opinions, -and the witness’s qualifications/.]
(2) Informatwn ‘Not Subject to Disclosure. Except for scientific or medical
‘ reports Rule 16(b)(1) does.not authorize discovery.or inspection of:
- (4) reports, memoranda, or dther documents made by the defendant, or
the defendant’s attorney or agent during the case’s znvesttgatzon or
- defense; or :
. . (B) a statement made to the defendant or the defendant s attorney or -
<0 lagent.by: =~ -
IR t (i) the defendant
(i) a government or defense wztness or
S .. (iii) a prospective government or defense witness.
\, (c) Contznmng Duty to Disclose. A party who discovers additional evidence or materzal ,
" . before or during trial must promptly disclose its existence to the other party or the court

.
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: : (1) the evidence Ortma‘ter‘ial is ‘subject to discovery or inspection under thz's rule;
- 2 S '
e 1 ) the other party prevtously requested or the court ordered its productzon
(d) Regulatmg Discovery.- - :
: . (1) Protective and Modtfvmg Orders. At any time the court may, for good cause, -
L i deny, restrict, or defer discovery or inspection, or grant other appropriate relief. \
‘ i “The court may permit @ party to show good cause bya written statement that the
LT e L court will inspect ex parte. If relief is granted, the court must preserve the entire
: e text of the party s statement under seal. : :
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Rule 17. Subpoena

(2) Fatlure to Comply If a party fazls to comply wztb thzs rule the court may:
'(A) order that party to permit the dzscovery or inspection; specify its. time, .
" place, and manner; and prescrzbe other Just terms and condztzons ‘
.. (B) grant a continuance; Lo
(Y prohzbzt that party ﬁom zntroduczng the undzsclosed evzdence or
- (D) enter any other order that is just under the circumstances. ~ *

(a) Content.’A subpoena must state the court’s iame and the title of the proceedzng,
" include the seal of the court, and command the witness to ‘attend and testify at the time
-~ . and place the subpoena specifies. The clerk must issue a blank subpoena——szgned and
~ _sealed-—to the party requestzng it, and thai party must f Zl in the blanks before the
- subpoena is served. . ~ co
" (b) Defendant Unable to Pay Upon a defendant sex parte applzcatzon the court must '
order that a subpoena be issued for a named witness if the defendant shows an inability
to pay the witness’s fees and the necessity of the witness's presence for an adequate
 defense. If the court orders a subpoena to be issued, the process costs and witness fees
" will be paid in the same manner as those paid for witnesses the government subpoenas ~
* * (¢) Producing Documents and Objects. :
\ (1) In General. A subpoena may order the wu‘ness to produce any books papers
documents, data, or other objects the subpoena designates. The court may direct
‘the witness to produce the designated items in court before trial or before they are
'to be: offered in evidence. When the items arrive, the court may permit the partzes ~
~ and their attorneys to inspect all or part of them. 4
2 Quashing or Modifying the Subpoena. On motion made promptly, the court
. may quash or modify the subpoena if compliance would be unreasonable or
, . oppressive. - ‘ ‘ :
‘ (d) Service. A marshal, a deputy marshal, or any nonparty who is at least 18 years old
... may serve a subpoena. The server must deliver a copy of the subpoena to the witness and
" must tender to the witness one day’s witness-attendance fee and the legal mileage
T allowance. The server need not tender the attendance fee or mileage allowance wher the

R ‘United States, a federal oﬁ‘” icer, or a federal agency has requested the subpoena

- " (e) Place of Service. -
: (1) In the United States. A subpoena requzrzng a witness to attend a hearzng or
trial may be served at any place within the United States. .
2)Ina Forezgn Country If the witness is in a forezgn country, 28 US.C. § 1783 .
) ‘ governs the subpoena’s service. :
R (ﬂ Issuing a Deposition Subpoena.
S (1) Issuance. A court order to take a deposztzon authorizes the clerk in the district
o where the deposition is to be taken to issue a subpoena for any witness named or
. described in the order. : : :
(2) Place. Afier considering the convenience of the witness and the parttes the
' court may ovder—and the subpoena may requzre—tke wztness to appear
. anywhere the court deszgnates

3
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G (g) Contempt T he court (other than a magzstrate ]udge) may lzold in contempt a wztness g
- who, without adequate excuse dzsobeys a subpoena issued by a j%deral court in that -
I 'f"dzstrzct A magzstrate Judge may hold in contempt a witness who, without adequate E
. éxcuse, disobeys a subpoena lssued by that magvstrate ]udge as provzded in 28 U. S c§
¥ 636(e). S o . ‘
- ,'(h) Informatwn Not Sub]ect toa Subpoena. e )
. (1) No party may subpoena a statement of a wztness or of a prospectzve wztness
under thzs rule. Rule 26.2 governs the production of the statement. . :
- (2) After indiciment. no record or document containing personal or conf dentzal
-7 information about a victim may be subpoenaed without notice to the victim, given
-_through the attorney for the government or for the victim. On motion made
o \ - proimptly by the victim, the court nlav auash or modify the subpoena zf complzance
. 2 _’,11 o - would be unreasonable or oppresszve o ‘ |

i

Rale 1 7 1 Pretrzal Conference :

" On its own, or on a party’s motion, the court may hold one or more pretrzal conferences to

‘ ~promote a fair and expeditious trzal When a conference ends, the court must prepare and file a
© . . memorandum of any matters agreed to during the conference. The government may not use any.
. | i statement made during the conference by the defendant or the defendant’s attorney unless itisin
wrztzng and is szgned by the defendant and the defendant S attorney

TITLE V. VENUE

“ Rule 1 8. Place 0f Prosecutwn and T rzal s . :
" Unless a statute or these rules permit otkerwzse the government must prosecute an offense in a
o " district where the offense was committed. The court must set the place of trial within the district
O ‘f‘ - with due regard Jor the convenzence of tke defendant, an}g victim, and the witnesses, and the
3 prompt admznzstratzon of ]ustzce : -

4 Rule 1 9 [Reserved]
Rule 20 T ransfer for Plea and Sentence ' '
(a) Consent to T ransfer. A prosecution may be transferred ﬁom the district where the
S _ mdtctment or information is pending, or ﬁom which a warrant on a complaint has been
o o 1ssued to the district where the defendant is arrested, held, or present if:
S _(l ) the defendant states in writing a wish to plead guilty or nolo contendere and
. -towaive trial in the dzstrzct where the indictment, information, or complaznt is -
. pending, consents in writing to the court’s disposing of the case in the transferee
- district, and files the statement in the transferee district, and :
N (2) the. United States attorneys in both districts approve the transfer in wrztzng,_
after consultation with any victim. . If any victim objectsto the transfer, the United

' "States attorney in the transferring district or the victim’s attorney shall advise the =

" court where the-indictment or information is pending of the victim’s concerns.
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L (b) Clerk Dutles. After recezvmg the defendant s statement and the requzred approvals 5
. the clerk where the indictment, information, or complaint is pendzng must send the f le, or;
L a certgf ed copy, 1o the clerk in the transferee district. -
(c) Effect of a Not Guilty Plea. If the defendant pleads not guilty after the case has been ‘
R ftransferred under Rule 20(a), the clerk must return the papers to the court where the - ..
o - U - prosecution began, and that court must restore the proceedzng to its docket. The .. §
R - defendant’s statement that the defendant. wzsked to plead guilty or nolo contena’ere is not,
' inany civil or crzmznal proceedzng, admzsszble agaznst the defendant .
(d) Juveniles:. .. ” E
’ " (1) Consent to Transfer. A juvenzle as defi ned inl 8 US.C. § 5031 ‘may be
proceeded agamst asa ]uvemle delznquent in the dzstrzct where the juvenzle 1s -
arrested held, o¥ present if: -
- () the alleged oﬁ‘ense that occurred in the other dzstrzct zs not punzskable”
1 by death or life imprisonment, - : » .

- (B) an attorney has advised the Juvenzle ' o
(C) the court has informed the juvenile of the Jjuvenile’s rzghts—zncludzng o
' the right to be returned to the district where the offense allegedly
e - occurred—and the consequences of waiving those rights;
Lo TR (D) the juvenile, after receiving the court’s information about rzghts
|0 0 .. -a . .. consentsin writing to be proceeded against in the transferee dzstrzct and
Lo U0 files the consent in the transferee district;
- (E) the United States attorneys for both districts approve the transfer ln
- writing, after consultation with any victim; and .
- (F) the transferee court approves the transfer. ‘
If any victim objects to the transfer, the United States attorney in the -
 transferring district or the victim's attorney shall advzse the transferrzn,q
" “court of the victim’s concerns

Q) Clerk’s Duties. After receiving the juvenile’s written consent and the required ,

approvals the clerk where the indictment, information, or complaint is pending or
_ »  where the alleged offense occurred must send the file, or a certzf ed copy, to the
B ;?) - ‘1' A clerk in the transferee district. :

o -Rule 21 T ransfer Sfor T rial '
- (a) For Pre]udzce. Upon the defendant s motion, the court must transfer the proceedzng B
Lo _.against that defendant to another district if the court is satisfied that so great a prejudlce
Pt -~ against the defendant exists in the transferrmg district that the defendant cannot obtain a .
R Co 0 fair and impartial trial there. : »
-(b) For Convenience. Upon the defendant S motzon the court may transfer the
: proceedzng, or one or more counts, against that defendant to another district for the -
' convenience of the parties and witnesses and in the interest of justice.
o (o) Praceedmgs on Transfer. When the court orders a transfer, the clerk must send to the
- transferee district the file, or a certified copy, and any bail taken. The prosecutzon wzll
o ‘?-‘tken contznue in the transferee district. :

|



. (d) sze to lee a Motton to T ransfer. A motzon to transfer may be made at or before
S ‘i/arrazgnmenr or at any other time Ihe court or ‘these rules prescrzbe
e (e) VlCl‘llnS’ Views. The court shall not transfer any proceeding: without giving any’ victim"
" an opportunity to be heard. T he court shall conszder the views of z‘ke victim in makzng :
any transfer deczszon o . s o -

“ Rule 22 [Transferred] / e

TITLE VL TRIAL = LT \” K “
Rule 23. Jury or -Nonjury Ti rzal B A ’
(a) Jury Trial. If the defendant is entn‘lecl toa jury trzal tke trzal must be by Jury unless
. (1) the defendant waives a jury trial in wrztzng, :
. "(2) the government consents; and " .. :
- (3) the court approves aﬁ‘er conszderzng the views of any victims. .
(b) Jury Size. . : ol : ‘
' (1) In General. A ]ury conszsts of 1 2 persons unless thzs rule provza’es oz‘herwzse
' ~(2) Stzpulatton for a Smaller Juty At any time before the verdict, the partzes
SR may, with the court’s approval, stipulate in writing that:
- (4) the jury may consist of fewer than 12 persons; or
. (B) ajury of fewer than 12 persons may return a verdict if the court f nds
.- .itmecessary to excuse d juror for good cause after the trial begins.
- ‘,(3) Court Order Jor a Jury of 11. After the jury has retired to deliberate, the
. ’ ‘courz‘ may permit a jury of 11 persons to return a verdict, even without a '
o stzpulatzon by the parties, if the court finds good cause to excuse a juror.
_* (¢) Nonjury Trial. In a case tried without a jury, the court must find the
- defendant guilty or not guilty. If a party requests before the finding of ‘
. guilty or not guilty, the court must state its specific findings of fact in open -
L court orina wrztten deczswn or opzmon .

Rule 24. T rzal Jurors
(a) Exammatzon. - - :
(1) In General. T) he court may examine prospectzve Jurors or may permzt the
o attomeys for the parties to do so. . ~ t
 (2) Court Examination. I the court examines z‘he jurors ‘it must permit the \
- attorneys for the parties'to: | ‘
(A) ask further queszzons that the court considers proper; or
o i (B) submit further queslzons that the court may ask zf it conszders them -
. proper. . :
\»(b) Peremptmy Challenges. Each szde is entn‘led to the number of peremptory challenges
. to prospective jurors specified below. The court may allow additional peremptory (
- challenges to multiple defendants, and ‘may. allow the defendants to exercise those
_ challenges separately or jointly. ‘
\ - (1) Capital Case. Each side has 20 peremptory challenges wken the government
seeirs tke death penahy : oo

oo
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. x,:‘\:(Z) Other Felony C’ase Ihe government has 6 peremptory challenges and the =
S ‘tdefendant or defendants ]ozntly have 10 peremptory challenges-when the
‘ defendant is charged wzth a crzme punzshable by zmprzsonment of more than one
~ year. .
- (3) Mtsdemeanor Case Each szde has 3 peremptory challenges when the
O Edefendant is charged wzth a crime punzshable by f ne, zmprzsonment of one year
“or less, or both. .- :" I ,

- (c) Alternate Jurors

(1) In G’eneral. The court may zmpanel up to 6 alternate ]urors fo replace any’

| jurors who are unable to pe;form or who are dtsqualtf ed from performmg thezr

duties. - | = - »

(2) Procedure : » Lo ' o
(A) Alternate jurors must have the same qualzf cations’ and be selected and
- sworn in the same manner as any other Juror : C
(B) ‘Alternate Jurors replace jurors in the same sequence in whlch the
alternates were selected. An alternate j juror who replaces a juror has the
. same authority as the other jurors.

(3) Retammg Alternate Jarors. The court may retam alternate jurors after the .

L . jury Fetires to delzberate The court must ensure that a-retained alternate does not

discuss the case with anyone until that alternate repldces a juror or is a'zscharged o

L H an alternate replaces a juror after deliberations have begun, the court must
a znstruct the jury to begin its deliberations anew.
4) Peremptory Challenges. Each side is entitled to the number of addztzonal
"-peremptory challenges to prospective alternate jurors specified below. These
" “additional challenges may be used only to remove alternate jurors.
- (A) One or Two Alternates. One additional peremptory challenge is
- permitted when one or two alternates are impaneled. : :
. "(B) Three or Four Alternates. Two addztzonal peremptory challenges are
" permitted when three or four alternates are impaneled.
- (C) Five or Six Alternates. Three additional peremptory challenges are -
permztted when f Ve or six alternates are impaneled.

o = Rule 25 Judge lesabtltty

(a) Durzng Trial. Any ]udge regularly szttzng in or assigned to the court may complete a -

- jury trial if: Co

(1) the ]udge before whom the trial began cannot proceed because of death
" sickness, or other disability; and - :
(2) the judge completing the trial certzf es famzlzarzty wzth the trial record

(b) After a Verdict or Finding of Guilty. \ ' \
(1) In General After a verdict or fi ndzng of guilty, any judge regularly szttzng in f :

e ‘; or asszgned to a court may complete the court’s duties if the judge who presided

at trial cannot perform those duties because of absence death, sickness, or other N
dzsabzlzty
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ili‘Rule 26 Taktng Testzmony LT ‘; C ~ :
In every trial the testimony of 1 wztnesses must be taken in open “court, unless otherwzse provzded
by a statute or by rules adopted under 28 US C.§. § 2072—2077 ’ :

",Rule 26 1. F oretgn Law Determmatwn _ - » -
L4 party intending to raise an issue of. forezgn law miust provzde the court and all partzes wzth ‘
e reasonable wrttten notice. Issues of forezgn law are questzons of law, but in deczdzng such zssues .

a ‘ _ A L

. - court may conszder any rele‘vant materzal or source—zncludzng testzmony——wztkout regard to the

.. Federal Rules of Ewdence C o : : :

o (2) Grantmg a New T rtal T ke successor ]udge may grant anew trtal zf satzsf ed :
- T'that f : L
‘ (A) a ]udge other tlzan the one wl'to preszded at the trzal cannot pe;form -
“the post- trzal dutzes or . U o
(B) -a new’ trzal is necessary for some. other reason.

1

B ‘Rule 26 2. Producmg a Wztness S Statement ‘

"' (a) Motion to Produce. After a witness other than tlze defendant has testzf ed on direct
examination, the court, on motion of a party who did not call the witness, must order an a
attorney for the government or the defendant and the defendant S attorney to produce Jor
. the examination and use of the moving party, any Statement of the witness that isin thezr -
possesszon and that relates to the subject matter of the witness’s testimony. - = . -
(b) Producing the Entire Statement. If the entire statement relates to the subject matter
’ of the witness’s testzmony, the court must order that the statement be delivered to the
movzng party. 2
* (c) Producing a Redacted Statement. If the party who' called the wztness clazms that the
- statement contains information that is privileged or does not relate to the subject matter
‘of the witness’s testimony, the court must inspect the statement in camera. After excising
“any privileged or unrelated portions, the court must order deélivery of the redacted ‘
statement to the moving party. If the defendani objects to an excision, the court must
' preserve tke entire statement with the excised portzon zndzcated under seal, as part of the .
- record. ‘ : - L '
(d) Recess to Examine a Statement. The court may recess the proceedzngs to allow tzme
. for a party to examine the statement and prepare for its use.
(e) Sanctzon for Failure to Produce or Deliver a Statement. If the party who called the
“witness dzsobeys an order to prodice or deliver a statément, the court must strike the «
-witness’s testimony from the record. [f an attorney for the government dzsobeys the order »
_ -the court must declare a mistrial if justice so requires. : ‘
A/ X “Statemenit” Defi ined. As used in this rule, a witness’s “statement” means:
(1) awritten statement that the witness makes ancl szgns or otherwise adopts or
approves
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fRuIe 28. Interpreters ' : « ﬂ -
* The court may select, appoint, and set the reasonable compensatzon for an mterpreter The - -
.. compensation must be paid from ﬁmds provided by law or by the government as the court may
- direct. . l E B L J y

Rule 29 Motwn for a Judgment 0f Acqmttal

(2) a substantzally verbatzm contemporaneously recorded recztal of the Wztness s
. oral statement that is contamed m any recordzng or any transcrzptzon of a- :
 recording; or - o :

(3) the witness’s statement to a grand ]ury, however taken or recorded ora-

" transcription of such a’statement. . :
(g) Scope. This rule applies at trial, at a suppresszon hearzng under Rule I 2 ana’ to, the
extent speczf ed in the following rules: ~~~ .~~~ - 7 S »

~ (1) Rule 5.1 (h) (preliminary hearzng) Lo

" (2) Rule 32(i)(2) (sentencing); N

 (3) Rule 32.1(¢) (hearing to revoke. or modzﬁz probatzon or supervzsed release)
" (4) Rule 46(j) (detention hearing); and

(5) Rule 8 of the Rules Governzng Proceedzngs under 28 U S C § 2255

o ‘_Rule263 Mzstrzal “ ‘ T T < Do
.. ' Before ordering a mistrial, the court must gzve each defendant and the government an’ ]
| “opportunity to comment on the proprzety of the order to state whether that ' party consents or L

' objects,and’ - Lo :

fo suggest alternatzves ‘ ’

. Rule 2 7 Provmg an Oﬁ" icial Record - ~ -
© A party may prove an official record, an entry zn such a record or the Zack of a record or entry ‘

in the same manner as in a civil actzon

C

- (a) Before Submission to the Jury. After the government closes lts evzdence or after the |
. close of all the evidence, the court on the defendant s motion miust enter a judgment of
. acquzttal of ‘any offense for which the evidence is msuﬁ“ cient to sustain a conviction. The o
- court may on its own consider whether the evidence is insufficient to sustain a conviction.
‘ ‘lf the court denies a motion fora judgment of acquittal dt the close of the government’s
“evidence, the defendant may offer evidence without having reserved the rzght to do so.
7 (b) Reserving Decision. The court may reserve decision on the motion, proceed with the - ‘
~ trial (Where the motion is made before the close of all the evidence), submit the case to .
 thej jury, and decide the motzon either before the jury returns a verdict or after it returns
" averdict of guzlty oris dzscharged wzthout having returned a verdict. If the court
" reserves decision, it must. deczde the motzon on the baszs of the evzdence at the time the -
" ruling was reserved. - :
. (c) Aﬁer Jury Verdzct or. Dtscharge. o ' -
) (1 ) Time for a Motion. A defendant may move for a Judgment of acquzttal or
‘ renew such a motzon wzthzn 7 days after a guzlty verdzct or after the court )




o= dzseharges the jury, whzcbever is later or wzthm any other tzme the court sets .
-7 during'the 7-day period. - , : :
(2 Rulmg on.the Motzon., If the Jury has returned a guzlty verdzct the court may
.set aside the verdzct and enter an acquittal. If the jury has fazled to return a
‘verdict, the court nidy enter a judgment of acquittal. . ~
(3) No Prior Motion Required. A defendant is not required to move for a
" judgment. of acquztta[ before the court submits the case to the juryasa
o prerequisite for making such a motion after Jury discharge.'
(d) Conditional Rulmg on a Motion for a New Trial. ’
“(1) Motion for a New T rial. If the court enters a judgment of acqutttal after a .

- guzlty verdzct the court must also conditionally determine whether any motion for C

«a new trial should be granted if the ]udgment of acquittal is later vacated or -
. reversed. The court. must specify the’ reasons for that determznatzon
" (2) Finality. The couirt’s order conditionally granting a motzon fora new trzal
- does not affect the fi inality of the ]udgment of acquzttal
(3) Appeal.
- . (4) Grant of a Motzon fora New Trial. If the court condztzonally grunts a.
" motion for a new trial and an appellate court later reverses the judgment
- of acquittal, the trial court must proceed with the new trial unless the -
_ appellate court orders otherwise. . ;
" (B) Denial of a Motion for a New Trial. If tke court condztzonally demes a
" motion for a new trial, an appellee may assert that the denial was
- erioneous. If the appellate court later reverses the Judgment of acqulttal
the trzal court must proceed as the appellate court directs..

Rule 29. 1 Closmg Argument S
Closmg arguments proceed in the followmg order
(a) the government argues;
(b) the defense argues; and
(c) the govemment rebuts. -

Rule 3 0. Jm:y Instructtons ” - ‘ ' :
- (@) In General. Any party may request in wrztmg that the court mstruct the Jury on the
law as specifi ed in the request The request must be made at the close.of the evidence or:
at any earlier time that the court reasonably sets. When the request is made the
requesting party must furnish a copy to every other party. :
" (b) Ruling on a Request. The court must inform the parties before closmg arguments
how it intends to rule on the requested instructions. A E
- (© Time for Giving Instructions. The court -may instruct the Jury before or after the :
" arguments are completed, or'at both times. . :
' (d) Objections to Instructtons. A party who objects to uny portzon of the znstructzons or -
" to afailure to give a requested instruction must inform the court of the specific ob]ectzon
.. and the grounds for the objection before the Jury retires to deliberate. An opportunity -
N 'must be gtven to object out of the jury s hearmg and, on request out of the ]ury s

v
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‘. sv Rule 31 Jury Verdtct

T I TLE VIL POST ——CONVI CTION PROCED URES
. Rule 32. Sentencmg and Judgment T

presence Fatlure to ob]ect in accordance wzth thzs rule precludes appellate review;,
except as permztted under Rule 52(b) : / :

»

(a) Return. The Jury must return zts verdzct to a ]udge in open court The verdzct must be
. unanimous. :.: . w0 g ' ‘
(b) Partial Verdzcts, Mtstrtal and Retrzal S e : }
(D) Multiple Defendants I there are multiple defendants the jury may returna ]
. /verdzct at any time durmg its delzberatzons as fo any defendant about whom it has
‘agreed. - L :
) Multtple Counts 1}" the  jury cannot agree on 1 all counts as to any defendant L
. the jury may return a verdict on those counts on which it has agreed. :
RS (3) ‘Mistiial and Retrial. If the Jury éannot agree on a verdict on one or more
- counts, the court may declare a mistrial on those counts. The government may
s retry any defendant on any count on which the jury could not agree. o
‘ ‘(c) Lesser Offense or Attempt. A defendant may be found guilty of any of the followzng
- (1)an offense necessarzly included in the offense charged;
" (2)an attempt to commiit the offense charged; or .
-(3) an attempt to commit an offense necessarily included in the oﬁ’ense charged zf o
. the attempt is an offense in its own right. . :
' ,(d) Jury Poll. After a verdict is returned but before the Jury is dtscharged the court must
~ ona party’s request, or may on its own, poll the jurors individually. If the poll reveals a .
' lack of unanimity, the court may direct.the Jury to dellberate further or may declare a
mistrial and dzsclzarge the jury. ,

S

(b) T ine of Sentencing. ~ » ' C
. . (1) In General. ﬂte court must impose sentence without unnecessary delay.
(2) Changmg Time Limits. The court may, for good cause, change any time
limits prescrzbed in this rule.
B ( c) Presenten ce Investigation.
(1 ) Required Investigation. : o « . SRR
(A) In General. The probatlon oﬁ cer must conduct a presentence Lo
. investigation and submit a report to the court before it imposes sentence \
unless ‘ ‘ :
(z) 18US. C $ 3593(c) or anotlzer statute requzres otherwzse or
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(zz) z‘he couirt f nds thaz‘ the mformatzon in the record enables itto
AT ) meanzngfully exercise its sentencing authority under 18 U. SC§
L s T 3553, and the court explams its fi ndmg ori the record. o
o (B) Resz‘ztutzon Ifthe law requires Qer mits restitution, the probatzon
‘, oﬁ' cer must conduct an mvestzgatzon and submit a report that contains
: “ " ‘sufficient information for. the court to order restitution. '
o 2 ‘\_(2) Interwewmg the Defendant. The probctrion oﬁ" icer who interviews a
i a f‘;defendant as part of a presenternce mvestzgatzon must, on request, give thex
o ‘defendant s attorney notice and a reasonable opportunity to attend the interview.
- . (3) Victim Informatwn. The probation officer must determine whether any victim
" wishes to. provide mformatzon for the presentence report ‘ ‘
( d) Presentence Report. ) :
(1 ) Applymg the Sentencmg Gutdelmes. T he presem‘ence report must
(4) identify all applicable guidelines and polzcy staz‘ements of the
" Sentencing Commission; - -
" (B) calculate the defendant s oﬁense level and crzmznal kzstory category,
(C) state the: resultmg sentencing range and kinds of sentences available;
‘(D) identify any Jactor relevant to: . »
\' (i) the appropriate kind of sentence, or
(zz) the appropriate sentence within the applzcable sentencmg
mnge and -
- o o - (E) zdentzﬁ/ any basis for departmg from the applicable sentenczng range; »
AR ] (2) Addltwnal Informatzon. The presentence reporz‘ must also contain the
o ‘ L followmg mformaz‘zon .
A (A) the defendant’s hzstory and characterzstzcs mcludmg
coL Tl - (i) any prior criminal record;
(i) the defendant’s financial condztzon and
- (iii) any circumstances. aﬁ"ectzng the defendant’s behavior that may
‘be helpful in imposing sentence or in correctional treatment;
. (B) verified information, stated in a nonargumentative style, that assesses
- the Ji nancial, social, psychological, and medical impact on any zndzvzdual
" against whom the oﬁ‘ense has been committed;
'(C) when appropriate, the nature and extent of nonpnson progmms and
. resources available to the defendant;
7)) wheri the law provides for restitution, mformatzon sujj" icient for a i
" restitution order;
. (E) if the court orders a study under 18 US.C. § 3552(b) any resultmg
" report and recommendation; and
= (F) any other mformatzon that the court requtres
e (3) Excluswns. The presentence report must exclude the followmg
i LR T SR (4) any diagnoses that, if dzsclosed might serzously dtsrupz‘ a
S N rehabilitation program; -
- (B) any : sources of mformatzon obtamed upon a promlse of conf dentzalzly / ‘
“and |
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Hradcaie

( (@) any ather znformatzon that if dzsclosed nght result in physzcal or'
other harm to the defendant or others. ‘ ‘ :

C {(e) Dlsclosmg the Report and Recommendatzon.

. (1) Time to Dlsclose. Unless the defendant has consented in. wrzzzng, the - =y
- probation.officer must not submit a presentence report to the court or disclose its .
- contents to anyone until the defendant has pleaded guzlty or nolo corzz‘endere or.
. has been found guilty. . - . » :
Q) Mtnzmum Reqmred Notice. I?ze probatzon oﬁ‘ cer must give the presentence
.. report to the defendant, the defendant’s attorney, and an attorney for the
government at least 35 days before sentencing unless the defendant wazves thzs
© minimum period. . The atiorney for. the government shall, if any victim requests.
, communicate the relevant contents of the presentence report to z‘he victim. .
. " (3) Sentence Recommendation. By local rule or by order in a case, the court may
.. . direct the probation officer not to'disclose to anyone other than the court the o
" officer’s recommendation on the sentence. - : ‘
(f) ObJectmg to the Report. -~ :
(1) Time to Object. Wu‘hm 14 days after recezvzng the. presentence report, the
-parties must state in writing any ob]ecnons including objections to material
 information, sentencing guideline ranges, and policy statements contained in or
" omitted from the report. The attorney for the government or for the victim shall
raise for the victim any reasonable obiectzon by the victim to the presentence
" report. \ Lo
(2) Serving Objections. An ob]ectmg party must provzde a copy of its objectzons *
' to the opposing party and to the probatzon officer.
- 3) Action on Objectwns. After receiving objections, the probation officer may
.. meet with the parties and the victim to discuss the objections. The probation =
" officer may then znvestzgate further and revise the presentence report as
appropriate.

B (g) Submlttmg the Report. At least 7 days before sentenczng, the probation officer must -
o Submzt to the court and to the parties the presentence report and an addendum containing
, any unresolved objections, the grounds for those objectzons and the probatzon officer’s

comments on them.

“(h) Notice of Possible Departure from Sentencmg Guidelines. Before the court may
" depart from the applicable sentencing range on a ground not identified for departure
" - cither in the presentence report or in a party’s prehearing submission or in a victim

impact statement, the court must give the parties reasonable notice that it is

. contemplating such a departure The notice must specify any ground on which the: court

is contemplating a departure. The attorney for the government or the victim shall advise

B defense counsel and the court of any ground identified by the victim that mz,qht
reasonably serve as a basis for departure
() Sentencmg

() In General At sentenczng the court:
(A) must verify that the defendant and the defendant s attorney kave read -
. and discussed the presentence report and any addendum to the report;

N
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(B) must gzve to the defena’ant and an attorney for the government a.
wrztten summary of—or summarize-in camera— any information excluded
w ﬁom the presentence report under Rule 32(d)(3) on Which thé court will
“relyin sentencing, ana’ give them a reasonable opportunzty to comment on
. that information; " .. - ,
i , D " (C) vhust allow the parttes attorneys and any vzcttm to comment on the .
; SR . S N probation oﬁicer s determznattons and other matters relatzng toan
L \ - .appropriate sentence; and . :
. (D) may, for good cause, allow a party to or anz victin make a new
: "« .objection dt any time before sentence is imposed.
(2) Introducmg Evzdence, Productng a Statement. The court may permtt the

" "' parties or the victim to introduce evzdence on the objectzons If a witness testifies a

- at sentencing, Rule 26.2(a)—(d) and 09 applies. If a party Jfails to comply with a
" %Rule 26.2 order to produce a wztness s statement tke court must not constder that .
L D R  witness s festimony. - L : o \
3 e (3) Court. Determinations. At sentenczng, the court:
- o ‘ (A) may accept any undzsputed portzon of the presentence report asa
« finding of fact; , ~ :
f. (B) must—for any dzsputea’ portzon of the presentence report or other
controverted matter—rule on the dtspute or determine that a ruling is
- R " unnecessary either because the matter will not affect sentencmg, or
o " “because the court will not consider the matter in sentencing; and’
T o - (C) must append a copy of the court s determinations under this rule 10
_any copy of the presentence report made avatlable to tke Bureau of
‘ Prisons.. .
(4) 0pportunzty to Speak -
‘ (A) By.a Party. Before zmposzng sentence the court must: ’
(i) provide the defendant’s attorney an opportunzty to speak on the
. defendant’s behalf; = -
(ii) address the defendant personally in order to permit the .
defendant to speak or present any znformatton to mztzgate the
~ sentence; and = ~
(0 iii) provide an attorney for the government an opportunity to
§ . speak equivalent to that of the defendant’s attorney.
- (B) By a Victim. Before. dmposing sentence, the court must address ( any
victim of @ the crime ofvrotence—m*sexuahrbme who is present at
. sentencing and must permzt the victim to speak or submit any tnformatzon
\ about the sentence Vet v ' s—pr ;




(C) In Camera Proceedzngs Upon a party s motzon and for good cause,
sl the court may hear in camera any statement made under Rule 32( z)(4)
(]) Defendant s Rtght to Appeal. - : : : :
. a ). Advice of aRight to Appeal. . : v ‘

. . (A) Appealing a C’onvzctzon Ir the defendant pleaded not guzlty and was )
fl"{convzcted after. sentenczng tke court must advzse the defendant of the rzght S
" to appeal the conviction. - : B

t (B) Appealing a Sentence After sentenczng—regardless of the defendant s

e plea—the court must advzse the defendant of any rtght to appeal the
. . sentence : :

S (O) Appeal Costs. The court must advzse a defendant who is unable to pay -
’ ; appeal costs of the rzght to ask for permzsszon to appeal in forma
' " pauperis.” . > :
(2) Clerk Filing of Nottce If the defendant S0 requests the clerk must
zmmedzately prepare and file a notzce of appeal on the defendant s behalf
(k) Judgment '
S | ) In G'eneral In the ]udgment of conviction, the court must set ' forth the plea
“ . the jury verdict or the court’s findings, the adjudication, ‘and the sentence. If the
" defendant is found not guzlty oris otherwise entitled to be discharged, the court
" must so order. The judge must szgn the judgment, and the clerk must enter it.
" (2) Criminal F mfezture F orfezture procedures are governed by Rule 32.2.

‘Rule 32 1 Revokmg or Modtfvmg Probatton or Supervzsed Release

(a) Intttal Appearance o \ o :
(1) Person In Custody. A person held in custody for vzolatzng probation or
‘ supervzsed release must be. taken wzthout unnecessary delay before a magzstrate ;
Judge
(A If the person is held in custody in the dzstrzct where an alleged
. violation occurred the initial appearance must be in that dlstrzct -
(B If the person is held in custody in a district other than where an
alleged violation occurred, the initial appearance must be in that dzstrtct
. orinan adjacent district zf the appearance can occur more promptly
‘ - there. -
- " : \(2) Upon a Summons. leen a person appears in response to a summons for
e violating probatzon or supervised release, a magzstrate Jjudge must proceed under
. this rule. - -
L (3) Advzce The ]udge must znform the person of the followzng
- (4) the alleged violation of probation or supervised release;
" (B) the person’s right to retain counsel or to request that counsel be
' appomted if the person cannot obtain counsel; and .
(C) the person’s right, if held in custody, toa prelzmznary hearzng under :
o . Rule 32.1(B)(1).
. ( 4} Appearance in the District With Jurtsdtctton If the person is arrested or
a appears in the dzstrzct tkat has ]urzsdzctzon to conduct a revocation ‘
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- ‘ “"hearmg-——ezther ortgznally or by transfer of ]urtsdzctzon———the court must proceed -
- "under Rule 32. 1()- —(e). ] . . , L
' (5 Appearance ina District Lackmg Jurzsdtctwn If the person zs arrested or ..~
- appears in a district that does not have ]urzsdzctzon t0- conduct a revocatzon
. hearing, the magistrate judge must: :

(4) zf the alleged vzolatzon occurred in the dzstrzct of arrest conduct a.
preltrnznary hearing 1 under Rule 32.1b) and either: '
_ (D) transfer: the person to the district that has jurzsdtctlon if the
Judge finds probable cause to believe that a violation occurred; or-
© (ii) dismiss the proceedings and so notify the court that has
Jjurisdiction, if the judge finds no probable cause to belzeve thata
. violation occurred; or. . :
(B) if the alleged violation did not occur in the dzstrzct of arrest transfer
the person to the district that has jurzsdzctzon if> ‘ ‘
- (i) the government produces certified copzes of the ]udgment
‘warrant, and warrant applzcatzon and ‘

-(ii) the judge finds that the person is the same person named in the o

warrant

. (6) Release or Detentzon. The magzstrate Judge may release or detazn the person

" under 18 U:S.C. $ 3143(a) pendzng further proceedings. The burden of o

L establishing that the person will not flee or posea ‘danger to any other person or . .

- tothe communzty rests with the person : ‘
(b) Revocation. V '

(1 ) Preltmmaiy H earing. | "
(A) In General. If a person is in custody for vzolatzng a condztzon of
probation or supervised release, a magistrate judge must promptly
' conduct a hearing to determine whether there is probable cause to belicve -
that a violation occurred. The person, may waive the hearing.
N (B) Requzrements The hearing must be recorded by a court reporter or by
.. -a suitable recording device. The judge must give the person:
o (i) notice of the hearing and its purpose, the alleged violation, and
- the person’s right to retain counsel or to request that counsel be
" appointed if the person cannot obtain counsel;
(i) an opportunity to appear at the hearzng and present evzdence
 and .- - ,
(1) upon request, an opportunzty to question any adverse wztness '
“unless the judge determines that the interest of justice does not
‘ requzre the witness to appear..
( C) Referral If the judge finds probable cause, the Judoe must conduct a -
' revocation hearing. If the Judge does not f nd probable cause, the Judge
fnust dismiss the proceedzng A FaETy
(2) Revocatzon Hearing. Unless waived by the person, the court must hold the .
" revocation hearzng within a reasonable tzme in the a’zstrzct havzng Jjurisdiction. .
T he person is entztled to: -
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- (4 wrztten notzce of the alleged vzolatzon e (
o ,f:.(B) disclosure of the. evzdence ‘against the person, e Co
L U TP 2 (C) an opportunity to appear, present evidence, and questzon any adverse
O . witness unless the court determines that the interest of ]ustzce does not ,
s e vequiire the witness to appear; and ‘ ' ‘

(D) notice of the person’s rzght to retain counsel or to request that counsel R e

be appoznted if tlze person cannot obtazn counsel
(c) Modtf cation. ' »
(D In General Before modzﬁvzng the condztzons of probatzon or supervzsed
‘release, the court must hold a kearmg, at. wluclz the person has the rzght to
- counsel.” . ' -
(2) Excepttons A hearzng is not- requzred zf
" (A) the person waives the hearing; or . ,
(B) the relief sought is favorable.to the person and does not extend the
“‘term of probation of of Supervzsed release and- - ;
- (C) an attorney for the government has received notice of the relzef Sought o
: . “has had a reasonable opportunity to object, and has not done so.
o (d) Disposition of the Case. The court’s disposition of the case is governed by 18 US C
. § 3563 and § 3565 (probatzon) and § 3583 (supervised release). - \
. (e) Producmg a Statement. Rule 26.2(a)~(d) and (f) applies at a hearzng under thzs rule
- If a party fails to comply with a Rule 26.2 order to produce a wztness s statement the
court must not conszder that witness s testimony. : :

Rule 32 2 Crtmmal Fo:fetture RN : .
" (a) Notice to the Defendant. 4 court must not enter a judgment of forfetture ina crzmznal o
| - proceeding unless the indictment or information contains notice to the defendant that the
[T R government will seek the forfeiture of property as part of czny sentence in accordance
.-~ . with the applicable statute. , :
S ’ (b) Entermg a Preliminary Order of F orfetture.
. (1) In General. As soon as practzcable after a verdzct or fi ndzng of guzlty or after g
- a plea of guilty or nolo contendere is accepted, on any count in an indictment or
“information- regarding which criminal forfeiture is sought, the court miist
“determine what property is subject to forfeiture under the applzcable statute. If the ‘
-government seeks forfeiture of specific property, the court must determine
* whether the government has established the requisite nexus between the property :
- and the offense. If the government seeks a personal money Judgment, the court.
must determine the amount of money that the defendant will be ordered to pay.
] . . The court’s determination may be based on evidence already in the record,
‘ C including any written plea agreement or, if the forfezture is contested on evzdence':‘
Lo or znformatzon presented lJy the parties at a hearzng after the verdict or finding of
N f(2) Preltmmary Order. [f the court ﬁnds that property is subject to forfezture it
Lo e T must promptly enter a preliminary order of forfeiture setting forth the amount of .
5 ,any money Judgment or dzrectzng the forfezture of specific property wzthout ‘
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S Aregard to any third party s zm‘erest in. all or part of it. Determmmg whezher a
. third party has such an interest must be deferred u until any thzm’ parly f les a clazm‘ .
- .in an ancillary proceedmg under Rule 32. 2(c).

B (3) Seizing Property. The entry. of a prelzmznary order of forfezture authorzzes z‘he ‘

Attorney General (or.a deszgnee) to seize the specific property subject to

forfeiture; to conduct any dzscovery z‘he court considers proper in 1dentzfj)zng, ( ,
"+ _locating, -or disposing of the property; and’ 10'commence proceedings that comply -
- with any Statutes governing third-party rzghts At Sentencing—or at any time

before sentencing if the defendant consents—the order of forfeiture becomes fi nal

as to the defendant and must be made a part of the sentence and be included in
‘the Judgmenr The court may mclude in the order of forfeiture conditions

reasonably necessary to préserve the property s value pendzng any appeal.

(4) Jury Determination. Upon a party’s request in a case in which a jury returns -

a'verdict of guilty, the jury muist determine whether the government has
establzshed the requisite nexus. between the property and the oﬁ’ense commztted by
the defendant A

( c) Ancrllary Proceeding; Entermg a F mal Order of Forfeiture.

(1) In General. If, as prescrzbed by statute, a third party fi les a petition assertzng

j, an interest in the property to be forfezz‘ed the court must conduict an ancillary

- proceeding, but noancillary proceeding is requzred to the extent that the
forfezture consists.of a money judgment. : :
" (A) In the ancillary proceeding, the court may, on motion, dzsmzss the \
‘ petztton Jfor lack of standing, for failure to state a claim, or for any other
lawful reason. For purposes of the motion, the facts set forth in the -
-, petition are assumed to be true. _
~ + (B) After disposing of any motion filed under Rule 32. 2(c)(] )(A) and
~ before conducting a hearing on the petition, the court may permit the
' .. parties to conduct dzscovery in accordance with the Federal Rules of Civil
" Procedure if the court determines that discovery is necessary or desirable
to resolve Jfactual issues. When discovery ends, a party may move for-
- summary judgment under Federal Rule of Civil Procedure 56.

) (2) Entermg a Final Order. When the ancillary proceeding ends, the court must
~enter a final Aom’er of forfeiture by amending the preliminary order as necessary
' fo account for any third-party rights. If no third party files a timely petition, the
- preliminary order becomes the final order of forfeiture if the court finds that the
' “defendant (or any combination of defendants convicted in the case) had an
- interest.in the property that is forfeitable under the applicable statute. The
- defendant may not object to the entry of the final order on the ground that the .
- property belongs, in whole or in part, to a codefendant or third party; nor may a
- third party object to the final om’er on the ground that the third party had an
 interest in the property.

3) Multiple Petitions. If multiple third- party petitionis are filed in the same case,

o an’ order dismissing or grantzng one petztzon is not appealable unt:l rulzngs are
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made on all the petztzons unless the court determznes tlzat there is no Just reason :f A
- for delay. L
(4) Ancdlary Proceedmg Not Part of Sentencmg An ancdlary proceedzng is not
' . partof sentencing. :
(d) Stay Pendmg Appeal If a defendant appeals from a convzctzon or an order of Lo
forfezture the court may stay the order of forfezture on terms approprtate to ensure that -
" the property remains avazlable pendzng appellate review. A stay does not delay the
ancillary proceedzng or the determination of a third party’s vights'or interests. b’ the
court rules in favor of any third party while an appeal is pending, the court may amend

* the order of forfeiture but must not transfer any property interest to'a third party until the o

' decision on appeal becomes f nal unless the defendant consents in. writing or on the
E record. - '
(e) Subsequently Located Property, Substztute Property ‘ ,
(1) In General. On the government s motion, the court may at any time enter an’
order of “forfeiture or amend an existing order of forfezture to include property
‘that:
‘ (A) is subject to forj"ezture under an exzstzng order of forfetture but was -
. located and identified after that order was entered; or
(B) is substitute property that qualtf ies for fozj"ezture under an applzcable :
- Statute.
(2) Procedure If the government shows that the property is subject to forfezture
- under Rule 32.2(e)(1), the court must: :
(4)-enter an order forfeiting that property or amend an exzstmg
- preliminary or final order to include it and -
" (B) if a third party files a petition clazmzng an interest in the property
" -conduct an ancillary proceeding under Rule 32.2(c).-
(3) Jury Trial Limited. There is no rzght to a jury trial under Rule 32 Z(e)

Rule 33 New T rial

(a) Defendant s Motion. Upon the defendant s motzon the court may vacate any
* judgment and grant a. new trial if the interest of justice so requires. If the case was tried
without a jury, the court may take additional testzmony and enter.a new ]udgment ,
() Time to File. :
- (1) Newly Discovered E vidence. Any motion for @ new trtal grounded on newly

discovered evidence must be filed within 3 years after the verdict or finding of "~ -

) gutlty If an appeal is pending, the court may not grant a motion for a new trial
‘until the appellate court remands the case. \ .
() Other Grounds. Any motion for a new trzal grounded On any reason other
~ than newly discovered evidence must be filed within 7 days after the verdict or. .
S . finding of guzlty or wztlun such further time as tlze court sets durzng the 7- day B
o pertod » :

- Rule 34.(:Arres'ting Judgment
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P R (a) In General Upon the defendant S motzon or on its own, the court must arrest
P judgment ifr ST : : , :
(1) the zndzctment or znformatzon does not charge an oﬁ%nse or
(2) the court does not have ]urzsdzctzon of the charged offense. :
, \ : (b) Time to File. The defendant must move to arrest ]udoment within 7 days aﬁ‘er the
AR o - court accepls a verdict or fi ndzng of guilty, or. after a plea of guzlty or nolo contendere or
R w:thzn such further time as the court sets durmg the 7-day perzod ~

Rule 35 Correctmg or Reducmg a Sentence I : .
(a) Correcting Clear Error. Within 7 days after sentenczng, the court may . correcta
. " sentence that resulted from drithmetical, technical, or-other clear error.
R N () Reduczng a Sentence for Substantial Assistance. \ : :
BEPICRI ‘ () In General. Upon the government s motion made wzthzn one year of
\ sentenczng, the court may reduce a sentence if: :
(4) the defendant, after sentencing, provzded substantial assistance in -
znvesttgatzng or prosecuting another person; and .
" (B) reducz/ng the sentence accords with the Sentenczng Commzsszon s -
gutdelmes and polzcy statements: : : ‘
(2) Later Motion. Upon the government’s motzon made more than one year after
sentencing, the court may reduce a sentence if the defendant’s substantzal
asszstance involved:
L - (A) information not. known 10 the defendant until one year or more after
w .- sentencing; ‘
© U (B) information provzded by the defendant to the government within one
- year of sentencing, but which did not become useful to the government
" until more than one yéar after sentencing; or ‘ '
" (C) information the usefulness of which could not reasonably have been
- “anticipated by the defendant until more than one year dfter sentencing and .
- which was promptly provided to the government after its usefulness was
L - reasonably apparent to the defendant. '
‘}(3) Evaluatmg Substantial Assistance. In evaluating whether the defendant has
.- provided substantial asszstance the court may conszder the defendant s
: presentence assistance. . :
(4) Below Statutoty Minimum. When acting under Rule 35 (b), the court may
: . reduce the sentence to a level bélow the minimum sentence established by statute
(c) “Sentencmg” Defined. As used in thzs rule, * sentenczng ‘means the oral
‘ announcement of the sentence. -

Rule 36 Clerzcal Error ‘ . :

After giving any notice it considers approprzate the court may at any time correct a clerzcal \
. error in a judgment, order, or other part of the record or correct an error in the record arzszng :
from overszght or omission. ,

L Rule,37.ﬁ\[Re&s'er15e‘d] o
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Rule 38 Staytng a Sentence or a Dtsabtlzty T
N(a) Death Sentence. The court miust stay a death sentence zf the defendant appeals the

convzctzon or Sentence

- ‘(b) Impl‘lsonment. e JIJ

(1) Stay Granted If the defendant is released pendtng appeal the coart must stay :

. a sentence of imprisonment. - . ‘
) Stay Dented Place of Confi nement If the defendant is not released pendtng ‘
" appeal, the court may recommend to the Attorney General that the defendant be A

: conﬁned near the place of the trial or appeal for a perzod reasonably necessary to“' o

. .permit the defendant fo assist in prepdring the appeal. -

' ‘: (¢) F ine. If the defendant appeals the district court, or the court of appeals under ‘
v Federal Rule of Appellate Procedure 8may stay a sentence to pay a fine or a fine and
.. costs. T he court may stay the sentence on. any terms conszdered approprzate and may ..
reqazre the defendant to: . ’

- (1) deposit all or part of the ﬁne and costs znto tke district court’s regtstry
pendzng appeal . 2
(2} post a bond to pay  the Jfine and costs; or :

(3) submit to an examination concerning the defendant’s assets and, tf
appropriate, order the defendant to refrain from dissipating assets.

"~ . (d) Probation. If the defendant appeals the court may stay a sentence of probatzon T he
e court must set the terms of any stay. - ‘
(e) Restitution and Notice to Victims.

(1) In General. If the defendant appeals the dzstrzct court, or the court of appeals,

’ under Federal Rule of Appellate Procedure 8, may stay—on any terms considered .~ .

appropriate—any sentence providing for restztutzon under 18USC. § 35 56 or
notice under 18 US.C.-§ 3555.- :
'(2) Ensuring Compliance. The court may issue any order reasonably necessary
to ensure compliance with a restztutzon order or a notice order after disposition of
- an appeal, including: A :
L (4) a restraining order;
(B) an injunction; DR : :
(C) an order requiring the defendant to deposzt all or part of any monetary Y
~ restitution into the dzstrzct court’s registry; or
" (D) an order requiring the defendant to post a bond.

L (f) Forfetture A stay of a forfeiture order is governed by Rule 32. 2(d).
..+ (g) Disability. If the defendant s conviction or sentence creates a civil or employment
. disability under federal law, the district court, or the court of appeals under F. ederal Rule
‘of Appellate Procedure 8, ‘may stay the disability pending appeal on any terms
i - considered appropriate. The court may issue any order reasonably necessary to protect
<, . the interest represented by the dzsabllzty pending appeal, tncladzng a restratnzng order or
Lo an zn]unctzon ‘ : ,

o fjft:g‘te 3\9.\[4‘Reserved] [ o
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" Rule 41. SearchandSeizure S T

T I1TLE VIII S UPPLEMEN T. AR Y AND SPE CIAL PROCEEDIN GS
Rule 40 Arrest for F. ailing to ‘Appear in Another District. "~ i
v (a) In General Ifa person’is arrested under a warrant zssued in another dzstrzct for .
fazlmg fo appear—as requzred by the terms of that person’s release under 18 US.C. §§
3141-3156 or by a subpoena— the person must be taken wzthout unnecessary deZay
- before a magistrate judge in the district of the arrest. :
: () Proceedmgs The judge must proceed under Rule 5 (c)(3) as applzcable S
" 7 (c) Release or Detention Order. The judge may mod ify any previous release or detentzon e
>order issued in another dzstrzct but must state in wrztzng the reasons for doing so.

(a) Scope and Definitions. , :
' (1) Scope. This rule does not- modzﬁ/ ary statute regulatzng search or seizure, or B
“the issuance and. executzon of a search warrant in special circumstances.-
(2) Def initions. T he following defi nitions apply under this rule:
S (4) “Property ” includes documents books papers any other tangzble
Lo - -objects, and mformatzon I
- (B) “Daytime” means the hours between 6 00 a. m. and 1 0: 00 P m.
- according to local time. , N
(C) “Federal law enforcement off icer” means a government agent (other
. thanan attorney for the government) who is engaged in enforcing the \
~ criminal laws and is within.any category of offi icers authorized by the
" Attorney General to request a search warrant.. '
(b) Authorzty to Issue a Warrant. At the request of a fea’eral law enforcement oﬁicer or
.an attorney for the government:
. (1) a magistrate judge with authortty in the district—or if none is reasonably
) “avazlable a judge of a state court of record in the district—has authority to issue
@ warrant to search for and seize a person or property located wzthzn the district;” -
(2)a magistrate Jjudge with authority in the district has authority to issue a
warrant for a person or property outside the district if the person or property is
located within the district when the warrant.is issued but might move or be moved
: outside the district before the warrant is executed, and : :
(3) a magistrate judge—in an investigation of domestic terrovism or international
terrorism (as defined in 18 U.S.C. § 2331)—having authority in any districtin
which activities related to the terrorism may have occurred, may. zssue a warrant

S ... fora person or property within or outside that district.

, (c) Persons or Property Subject to Search or Seizure. A warrant may be issued for any
i of the followzng o
. (1) evidence of a crime;”
(2). contraband fruits. of crime, or other items illegally possessed
(3) property designed for use, intended for use, or used in commztttng a crtme or
. (4) aperson to be arrested or a person who is unlawfully restraznea'
(d) Obtammg a Warrant. :
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5 (1 ) Probable Caase. After recetvzng an aﬁ‘" davzt or otlzer znformatzon a.
N magzstrate judge or a judge of a staté court of recorcl miist Issue the warrant if
- thereis probable cause to search for and sezze a person or properly una’er Rule
Al
' (2) Requestzng a Warranl in the PreSence o_f a Judge. ‘
R (4) Warrant on an Aﬁ‘idavzt When a federal law enforcement o]j“ cer or an
" attorneyfor the government presents an affidavit in support of a warrant,
- the Judge may require the affiant to appear personally and may ' examzne o
- under oath the affiant and any witness the affiant produces. . LN
" (B). Warrant on Sworn T esttmony The judge may wholly or parz‘zally

' dispense wzth a written daffi davit and base a warrant on sworn testzmony zf o

" “doing so is reasonable under the circumstances.
(C) Recording Testimony. Testimony taken in support of a warrant must
-be recorded by a court reporter or by a suztable recordzng device, and the
- judge must f le the transcrzpt or recording with the clerk, along wth any )
affidayit. :
(3) Requestmg a Warrant by T elephomc or Other Means. -
(A) In General. A magistrate judge may issue a warrant based on:
. information communicated by telephone or other appropriate means,
- including facsimile transmission.
", (B) Recording Testimony. Upon learnzng that an applzcanr is requesz‘zng a
“warrant, a magistrate Judge must:
(i) place under oath the applicant and any person on whose
testimony the applzcatlon is based, and :
~ (ii) make a verbatim record of the conversation with a Suztable
 recording device, if available, or by a court reporter or in writing.
(C) Certifying Testimony. The magistrate judge’ must have any recording
“or court reporter’s notes transcribed, certz]ﬁz the transcrzptlon s accuracy,
and file a copy of the record and the transcription with the clerk. Any
written verbatim record must be szgned by the magzstrate ]udge and filed
with the clerk.
(D) Suppression Lzmzted Absent a f nding of bad fazth evzdence obtazned
| from a warrant issued under Rule 41 (d)(3) (A) is not subject to suppression
on the ground that issuing the warrant in thal manner was unreasonable
e o “under the circumstances.
(e) Issumg the Warrant ‘ : , |
: . (DIn General. The magzstrate ]udge ora judge of a state eourr of record must '
’ " issue the warrant to an officer authorized to execute it.' :
.. (2) Contents of the Warrant. The warrant must identify the person or property to
e be searched, identify any person or property to be seized, and designate the
‘ magzstrate Judge to whom it must be returned The wariant must command the
,'o]j" icer to: . \
| (A) execute the warrant wzthzn a specified tzrne no longer than 10 days
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D . A (B) execute tke warrant durzng the daytzme unless the Judge for good
N - ‘cause expressly authorizes execution at another time; and . ‘
L ‘ RN (C’) return the warrant to the magzstrate Judge deszgnated in the warrant
(3) Warrant by T elephomc or Other Means. If a magistrate judge decides to
S proceed under Rule 41(d)(3 )(A) the Jollowing additional procedures apply:
. L (A PreparmgaProposed Duplicate Original Warrant. The applicant
R - must prepare a “proposed duplicate original warrant’ and must read or
‘ ‘otherwzse transmit the. contents of that document verbatzrn to the
B magistrate Judge. -
' (B) Preparing an Original Warrant 'y he magzstrate Judge must enter the
~ contents of the proposed dupchate orzgmal warrant into an orzgznal ‘
warrant. .
(0 Modzﬁcatzons T he magistrate Judge may dzrect the applzcant to
- modify the proposed duplicate original warrant. In that case, the ]udge
. must also modify the original warrant.
(D) Signing the Original Warrant and the Duplicate Orzgznal Warrant.
-Upon determining to issue the warrant the magistrate judge must

. - issued, and direct the applicant to sign the judge s name on the a’uplzcate
*.. . original warrant.
(f) Executmg and Returnmg the Warrant. -
(1) Noting the Ti ime. The officer executing the warrant must enter on its face the
© exact date and time itis executed. ’
(2) Inventory. An officer present during the execution of the warrant must
. prepare and verify an inventory of any property seized. The. officer must do so in
 the presence of another offi cer and the person from whom, or from whose
premises, the property was taken. If either one is not present, the officer must
R prepare and verify the znventory in the presence of at least one other credzble \
.- person.
“ (3) Receipt. The officer executzng the warrant must:
. (A) give a copy of the warrant and a receipt for the properly taken to the
- person from whom, or from whose premises, the property was taken; or
"(B) leave a copy of the warrant and recezpt at the place where the off icer
- took the property.
(4) Return. The officer executzng the warrant must promptly return ztw—together
. with a copy of the inventory—to the magistrate judge designated on the warrant.

immediately sign the original warrant, enter on its face the exact time it is -

* - The judge must, on request, give a capy of the inventory to the person from whom,

- or ﬁom whose premzses the property was taken and to the applicant for the .
" . warrant.

- (g) Motwn to Return Property A person aggrzeved by an unlawful search and seizure of T

' property or by the deprivation of property may move for the property’s return. The -
- motion must be filed in the district where the property was seized. The court must receive -

B o’ S

L evza’ence on any factual issue necessary to-decide the motion. If it grants the motzon the
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h "court must return. the property to the movant but’ may zmpose reasonable condttzons to
o protect access to. the property and its use in Zater proceedzngs \ : ‘ -
L (h) Motton to Suppress. A defendant i may move to suppress evzdence in the coart where
- the trial will occur, as Rule 12 provides. > ‘
(@) Forwardmg Papers to the Clerk. The. magzstrate Judge to whom the warrant is .

B returned must attach to the wairant a copy of the return, of the tnventory, and of all other - “

- . related papers and must delzver them to the clerk in the dzstrzct where the properly was
- Sezzed . ' : ‘

Rule 42 Crtmmal Contempt ) ~ A ~ .
’ ' (a) Disposition After Notice. Any person who commzts crzmznal contempt may be o
punzshed Jor that contempt. after prosecutzon on notice. ' , T B
(1) Notzce The court must gzve the person notice in open court, in an order to
" show cause, or m an arrest order. The notice must:
(4) state the time and place of the trial; :
- (B) allow the defendant a reasonable time to prepare a defense; and
- '(C) state the essential facts constltatzng the charged crzmznal contempt
< ¢ and describe it as such. s : S
o ) Appomttng a Prosecutor. The court must request that the contempt be :
ARSSERRENE 2N ' prosecuted by an attorney for the government, unless the interest of justice
. """ requires the appointment of another attorney. If the government declines the
A . N ' o ; U request the court must appoint another attorney to prosecute the contempt
S R | (3) Trial and Disposition. ‘A person being prosecuted for criminal contempt is
" entitled to a jury trial in any case in which federal law so provzdes and must be
released or detained as Rule 46 provzdes If the criminal contempt involves
\ 'disrespect toward or criticism of a judge, that judge is disqualified from presiding -
“at the contempt trial or hearing unless the defendant consents. Upon a fi ndmg or
* verdict of guilty, the court must impose the punishment.
(b) Summary Disposition. Noththstandzng any other provzszon of these rules, the court .
" (other than a magistrate judge) may summarily punish a person who commits criminal
. contempt in its presence if the judge saw or heard the contemptuous conduct and so
certifies; a magistrate judge may summarily punish a person as provided in 28US.C. § \
.+ 636(e). The contempt order must recite the facts be szgned by the Jadge and be filed with -
- the clerk

o JTfTLEIX GENERAL PRO\V‘ISIONS‘

P Rule 43. Defendant ’s Preseitce : S '
b o _ (a) When Required. Unless this rule Rale 5, or Rule ] 0 prowdes otherwzse the
defendant must be present at: ‘ ~
) the initial appearance, the initial arrazgnment and the plea
(2) every trial stage, tncludtng Jury zmpanelment and the return of the verdlct and
(3) sentenczng S
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(b) When Not Reqntred A defendant need not be present ander any of the followzng
czrcumstances S
(). Orgamzatwnal Defendant. T?ze defendant is an organtzatzon represented by '
S " counsel who is present. :
S f (2) Mtsdemeanor Oﬁense. The oﬁ‘ense is punzshable by f ne or by zmprzsonment )
o for not more tban one year, or. both, and with the defendant s written consent, the R
f\ 3 court permzts arrazgnment plea trzal and sentenczng to-occur in the defendant s
" . absence. : \ ’
- 03) Conference or Hearmg on a Legal Qaestzon. The proceedzng tnvolves only a
- ﬂ\conference or hearing on.a questzon of law. . . \
" (4) Senterice Correctwn. The  proceeding znvolves the correctzon or redactzon of

SRR " "sentence under Rule 35 or 18 U.S. C. § 3582(c) *

I A (c) Watvzng Continued Presence. -

T " (1) In General. A defendant who was znttzally present at, trtal or who had
pleaded guilty or nolo contendere, waives the rzght to be present under the
followzng circumstances: oo :

. (A) when the defendant is voluntarzly absent after the trtal has begun, .
: fregardless of whether the court znformed the defendant of an obltgatzon to
) remain during trial;
~(B) ina noncapztal’ case, when the defendant is voluntarzly absent durzng
: sentencing; or - 'V
- (C) when the court warns the defendant that it will remove the defendant
- from the courtroom for disruptive behavior, but the defendant persists in .
~ “conduct that Justifies removal from the courtroom.
(2) Waiver’s Effect. If the defendant waives the right to be present, the trial may
proceed to completion, including the verdzct s return and sentenczng, durzng the
, defendant s absence.’

Rule 43.1 Vtcttm sPresence _ ) ‘ i

(@) Victim’s Right to Attend. A victim has the right to attend any publzc court
proceeding. unless the court._after receiving clear and convincing evidence, determines -
that testimony by the victim would be materially altered if the victim heard other
 testimony at that proceeding. Before making any determination to exclude a victim,_the

" court shall make every effort to permit the fullest attendance possible by the victim and

" shall consider reasonable alternatives to the exclusion of the victim from the criminal
y proceeding. ‘The reasons for anv decision to exclade a victim shall be clearlv stated on - “
' the record. : : '
" (b) Proceeding With and Wzthont Nottce. The court may proceed wzth a public
nroceedmg without a victim if proper notice has been provided to that victim under Rule
" 10.1. -The court may proceed with a public proceeding (other than a trial or Sentenczn,q) ‘
- without proper notice to a victim only if'doing so is in the interests of justice, the court
provzdes prompt notice fo that vzctzm of the court s actzon and of the victim’s right to seek 5
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- 'freconszderatzon of tlze dction'if @ victim’s rzght is affecz‘ed and the court insures thal‘
", notice will be properly provzded fo that victim for all subsequent public proceedznzs
(c) Numerous Victims. If the court finds that the number of victims makes it
. impracticable to according all of the victims the right to be presem‘ the court shall
" fashion a reasonable procedure to facilitate victims’ attendance. '
-(d) Rtght fo be Heard on Vtctzms’Issues In addition to rights to be heard establzsked
“elsewhere in these rules, at any public proceeding dt whick a victim has the right to-
. attend. the vzctzm has the rzght to be lzeard on any matter dzrectlv affecz‘zng a vzcz‘zm S

: "/ zght

Rule 44 Rzght to and Appamtment of Counsel .
. (a) Right to Appointed Counsel. A defendant who is unable to obtazn counsel is entitled h
to have counsel appointed to represent the defendant at every stage of the proceeding
o from initial appearance through appeal, unless the defendant waives this right.

(b) Appointment Procedure. Federal law and local court rules govern the procedure for : o

) zmplementzng the right to counsel.
(c) Inquzry Into Joint Representatzon ,
v ) Jomt Representatton. Joint represenz‘atzon occurs when

- (4) two or more defendants have been charged jozntly under Rule 8(b) or

have been joined for trial under Rule 13; and -
(B) the defendants are represented by the same counsel or counsel who :
“are associated in law practice. : ’
(2) Court’s Responszbtlztles in Cases of Joint Representatzon The court must -
' prompz‘ly inquire about the propriety of joint representation and must personally ‘

‘advise each defendant of the right to the effective assistance of counsel, including e

separate representation. Unless there is good cause to believe that no conflict of o
interest is likely to arise, the court must take appropriate measures to protect
each defendant s right {g counsel.

g ” Rule 44 1 Counsel for Vtctzms

When the interests of justice require, the courz.‘ may appoznt counsel for a vzctzm fo asszst
the vzctzm in exerczszng their rvights as Drovzded by law

Rule 45. Computmg and Extendlng Time :
 (a) Computing Time. The following rules apply in computzng any perzod of time speczf ed ‘
'in these rules, any local rule, or any court order: \
' (1) Day of the Event Excluded. Exclude the day of tke act event, or default that
. 'begins the period.
- (2) Exclusion from Brief Permds. Exclude zntermedzate Saturdays Sundays and ‘
legal holzdays when the period is less than 11 days. ‘ S
" (3) Last Day. Include the last day of the perzod unless itisa Saturday, Sunday,
legal holiday, or day on which weather or other conditions make the clerk’s office
inaccessible. When the last day i is excluded, the period runs until the end of the .~
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next day that is not a Saturday Sunday, legal holzday, or day when the clerk s o
. oﬁ” ceis znaceesszble e : :
(4) “Legal Holzday” Def' ned. As used in thzs rule‘ “legal holzday means:
. (A4) the day set aside by Statute for observzng ) -
’ Lo ()NewYearsDay,
(i) Martin Luther Kzng, Jr sBzrthday,\ o
L () Washzngton sBzrthday,, -
- v MemorlalDay, T . .
© (v) Independence Day; - = - .. o
"\ - .~ {vi) Labor Day; e T T e 2
<. ',-(vii) Columbus Day; - =
" (viii) Veterans’ Day; "~ s
. % (ix) Thanksgiving Pay;~
: ’f)(x) Christmas Day; and " K
(B) any other day declared a hohday by the Preszdent the Congress or
- the state where the dlstrzct court is. held. ‘

. ‘f»‘(b) Extendmg Time.

(1) In General. When an act must or may be done within a speczf ed perzod the

"court on its own may extend the tzme or for good cause may do so ona party O

motion made: - - :

- (A) before the orzgtnally prescrzbed or prevzously extended time expzres

“or .
(B) after the tzme expzres zf the party fazled to act because of excusable

- nmeglect. o '

(2) Exceptzons The court may not extend the. tzme to take any action under Rules

129,33, 34, and 35 except as stdated in those rules.

EE (c) Additional Time After Service. When these rules permit or requzre a party to act

within a specified period after a notice or a paper has been served on that party, 3 days

- " are added to the period if service occurs in the manner provzded under Federal Rule of ‘
‘ szzl Procedure 5 (b)(2)(B) ( C), or (D)

Rule 46. Release ﬁ'om Custody, Supervzsmg Detentton -
: -(a) Before Trial. The provisions of 18 U.S.C. §§ 3142 and 3144 govern pretrzal release
. (b) During Trial. A person released before trial continues on release during trial under.
. the same terms and conditions. But the court may order different terms and conditions or
" terminate the release  if necessary to ensure that the person will be present during trial or

that the person’s conduct wzll not obstruct the orderly and expedztzous progress of the

- trial. .
L (© Pendmg Sentencmg or Appeal The provzszons of 18 U. s.C. § 3143 govern release
Ly pendzng sentencing or appeal The burden of establzshzng that the defendant will not flee
~orposea danger to any other person or to the communzty rests with the defendant
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S 1“.: j(d) Pendmg Hearmg ona Vtolatwn of Probatton or Supervzsed Release. Rule -
" 32.1(a)(6) governs release pendzng a hearzng ona vzolatzon of probatzon or supervzsed

v release.

< (e Surety “The' court must not approve a bond unless any surety appears to be qualzf ed.

. Every surety except a. legally approved. corporate surety, must demonstrate by affidavit )
f*that zts assets are adequate The court may require the affi davit to descrzbe the Sfollowing: -

‘ ' (1) the property that the surety proposes fo use as securztji

(2) any encumbrance on that property; X ‘

(3 ) the number and amount of any other undzscharged bonds and bazl
undertakzngs the surety has issued: and '

(4) any other lzabzlzty of the surety

R (ﬁ Bazl Forfeiture.

' (1) Declaration. T. he Scourt must declare the bazl forfezted zf a condztzon of the
’bond is breached. o
- (2) Setting Aside. The court may. set aszde in whole or in part a bazl forfezture
' - ‘upon any condition the court may impose zf : ,
(A) the surety later surrenders into custody the person released OH the
surety’s appearance bond; or o
S " (B) it appears that ]LlSltce does not require bazl forfezture
- (3) Enforcement. .
(4) Default Judgrnent and Executzon If it does not set aszde a bail |
" forfeiture, z‘he court must, upon the government’s motion, enter a default
. judgment.
. (B) Jurzsdzctzon and Service. By enterzng znto a bond each surety sabmzts '
to'the district court’s ]urzsdzctzon and irrevocably appoznts the district
“clerk as its agent to receive service of any filings affecting its liability.
' (C) Motion to Enforce. The court may, upon the government’s motion,
o enforce the surety’s lzabzlzly without an independent action. The =~
. government must sefve any motion, and notice as the court prescribes, on
"Y' the district clerk. If so served, the clerk must promptly mazl a copy to the '
* surety at its last knowh address. ’
(4) Remission. After entering a judgment under Rule 4609(3) the court may remit
"{ ‘in whole or in part the judgment under the same condztzons speczf ed in Rule ‘
4602, |
‘(g) Exoneratwn. The court must exonerate the surety and release. any bail when a bond
- condition has been satisfied or when the court has'set aside.or remitted the forfezture
‘ The court must exonerate a surety who deposits cash in the amount of the bond or tzmely
 surrenders the defendant into custody. - - ‘
. (h) Supervzsmg Detention Pending Trial. R L ‘
) In General. To eliminate unnecessary detentzon the coart must supervzse the
detentzon within the district of any defendants awaztzng trzal and of any persons
held as materzal witnesses. e
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o 1,(2) Reports An attorney for the government must report bzweelcly io the court
o - listing each materzal w:tness held in custody for more than 10 days pendzng .

" indictment, arrazgnment ‘or trzal For each ‘material witness listed in the report,
an attorney for the government must state why the witness should not be released
with or without a deposztzon bezng taken under Rule 15(a). -

( ) F 01:fetture of Property. The court may dtspose ofa charged oﬁense by ordertng the )
forfezture of I8USC. § 3]42(c)(])ﬂ3)(xz) property under 18 US.C. § 3146(d), zfafne in ‘
,the amount of the property s value would be an approprtate sentence  for the charged

L  offense. .
_-.(j) Producing a Statement

(1 ) In General. Rule 26. Z(a)—(d) and (ﬂ applzes ata detentzon heartng under 18 .

U.S.C. § 3142, unless the court Jor good cause rules otherwise.

2 Sanctions for Not Pmduczng a Statement. If party disobeys a Rule 26.2

“order to produce « witness’s statement the couirt must not conszder that wztness s
, - testiimony at the detention hearing. ' :
(k) Victims’ Right to Be Heard. Victims have the rzght to be heard regardzn,q any -

i’ decision to release the defendant. . The court shall consider the views of victims in makzng
‘any release decision, including such decisions in peity cases. In a case where the court
. finds that the number of victims ‘makes it impracticable to accord all of the victims the

‘right to be heard in open court, the court shall fashion a reasonable proceduie to

- factlztate hearlng from reDresentattve victims. .

Rule 4 7 Mottons and Supportmg Aﬁ" davits -

(@) In General. A party applying to the court for an order must do S0 by motzon ’

(b) Form and Content of a Motion. A motzon——except when made during a trial or
 hearing—must be in writing, unless the court permits the party to make the motion by A
- other means. A motion must state the grounds on whzch itis based and the reltef or order

" sought. A motion may.be Supported by affidavit.

- (¢) Timing of a Motion. A party must serve a written motzon——other than one that the

“ court may hear ex parte—and any heartng notice at least 5 days before the hearing date,
‘unless a rule or court order sets a different period. F or good cause, the court may seta
dtﬁ"erent period upon ex parte application.

' (d) Affidavit Supporting a Motion. The moving party must serve any supportzng affi davzt :

. with'the motion. A responding party must serve any opposing aﬁ“ davit at least one day

before the hearzng, unless the court permits later service.

Rule 48 Dtsmtssal

a) By the Government. T he government may, wzth leave of court, dismiss an 1ndzctment

: mformatzon or complaint. T} he government may not dismiss the prosecution during trial

| without the defendant’s consent.  In deciding whether to grant the government s motion

" fo dzsmtss the court shall consider the views of any victims.

(D) By the Court. The court may dismiss an zndzctment tnformatzon or complaznt zf
unnecessary delay occurs zn g : ~
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‘ \' ( 1 ) presentzng a charge toa grand ]ury, L LR
" (2) filing an znformatzon against a defendant or
1 (3 ) brzngzng a defendant totrial. -~ -

Rule 49 Servmg and F tlmg Papers ) o (
. (@) When Required. A party must serve on every other party any wrztten motzon (other .
than one to be heard ex parte) wrztten notzce deszgnatzon of the record on appeal or
. similar paper. : : -
e (b) How Made.. Service must be made in the manner prov;ded for a czvzl actzon When
“these rules or a court order requires or permits service on.a party represented by an
‘ -attorney, service must be maa’e on the attorney znstead of the party unless the court
" - orders otherwise. .~ - - , s v
. (c) Notice of a Court Order. When the court issues an order on any post—arrazgnrnent
. .motion, the clerk must provide notice in a manner provzded for in a civil action. Except
*'“as Federal Rule of Appellate Procedure 4 (b) provides otherwzse the clerk’s failureto .- -~
o gzve notice does not affect the time to appeal, or relieve—or authorize the court to
. relzeve—a party’s failure to.appeadl within the allowed time."
“(d) Filing. A party mustfile with the court a copy of any paper the party is requzred to .
serve. 4 paper must be ﬁled in a manner provided for in a czvzl action. -

Rule 50 Prompt Dlsposmon - -

{(a) Scheduling Preference. Schedulzng preference must be gzven to crzmznal
‘ proceedings as far as practicable. , : :
(b) Defendant’s Right Against Delay. The court shall assure that the defendant S rz,qht
to a speedy trial is protected, as provided by the Speedy Trial Act.

. (c) Victims Right Against Delay. The court shall assure that the victim’s right to

' proceedings free from unreasonable delay zs protected. The victim has the right to be .
-heard regarding any motion to continue any proceeding. If the court erants a motion to
contznue over the obzectzon of the victim, the court shall state its reasons in the record.’

[All ofRule 54 was moved to Rule 1 ]

Rule 51 Preservmg Claimed Error - ‘ :
» . (a) Exceptions Unnecessaty Exceptzons to rullngs or orders of the court are
. funnecessary ’ : : - ‘ - S :
" (b) Preserving a Claim of Error. A party ora wctzm may preserve a clazm of error by N
- ‘informing the court—when.the court ruling or order is made or sought—of the action the
- party wishes the court to take, or the party’s objection to the court’s action and the
- “grounds for that objection. If a party or a victim does not have an opportunzty to object to

"' a'ruling or order, the absence of an objection does not later pre]udzce that party. A ruling

- ~ or order that admits or excludes evidence is governed by Federal Rule of Evidence 103.

j-'{fRa‘le “52."Harmles;s,and Plain :Error SRS
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() Hﬂaiindlg&siﬁ/'ﬁar, Vy{ln‘y\é]ﬁoi",j ﬁ'efect, ‘?irfegﬁlézrztgz, or 'mrz"azzce that does not affect .
 substantial rights must be disregarded. o SRR A S
" (b) Plain Error, A plain ervor that affects substantial rights may be considered even. a

- though it was not brought to the court’s attention. -

", Rule53. ‘Courtroom Photographing and Bibadca&ting,Prohiliite“d; o -
B .. (a) General Rule. Fxcept as otherwise provided by a statute or these riiles, the court
" must not permit the taking of photographs in the courtroom during judicial proceedings or the
- broadcasting of. judiéial proceedihgg from the courtroom. - . . o
.- .. (b) Closed-Circuit Transniission for Victims. In order to permit victims of crime to
- watch criminal trial proceedings, the court may authorize closed-circuit televising of the
proceedings for viewing by victims or other persons the court determines have a compelling
. interestindoingso. . .. .. R : - ‘ -

" Rule 54. [Transferred] 1 N
o _v*Rule55.RecordS;«\ R R o . S Lo
. The clerk of the district court must keep records of criminal prbceedings in the form prescribed
by the Director of the Administrative Office of the United States Courts. The clerk must enter in
_ the records every court order or judgment and the date of entry. A ' o

“Rule 56. When CourtIs Open -~ -~ -~~~ T R
" (a) In General. A district court is considered always open Jor any filing, and for issuing
- and returning process, making a n:;otion, or entering an order.. = . L
' (b) Office Hours. The clerk’s office—with the clerk or a deputy in attendance—mniust be
" open during business hours on all days except Saturdays, Sundays, and legal holidays.
* (c) Special Hours. A court may provide by local rule or order that its clerk’s office will -
* be open for specified hours on Saturdays or legal holidays other than those set aside by .
- Statute for observing New Year’s Day, Martin Luther King, Jr. 's Birthday, Washington’s .
.. Birthday, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans’ Day, -

" Thanksgiving' Day, and Christmas Day.

' Rule 57. District Court Riles
" (a) In Generadl. L o o
" (1) Adopting Local Rules. Each district court acting by a majority of its district
judges may, after giving appropriate public notice and an opportunity to_
comment, make and amend rules governing its practice. A local rule must be *
- consistent with—but not duplicative of—federal statutes and rules adopted under ,
28 U.S.C. § 2072 and must conform to any uniform numbering system prescribed -
by the Judicial Conference of the United States. - - .- S P
- (2) Limiting Enforcement. A local rule imposing a requirement of form must not.
 -be enforced in a manner that causes a party to lose rights because of an
. ’unintentionalfazflureito comply with the requirement. - - -
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matiner consistent with federal law, these rules, and the local rules of the district. No

_sanction or other disadvantage may be imposed for noncompliance with any requirement
not in federal law, federal rules, or the local district rules unless the alleged violator was .

. Jurnished with actial notice of the requiremerit before the noncompliance.

(¢) Effective Date and Notice. A‘ldcal rule adopted under this rule takes effect oni the .

- date specified by the district court and remains in effect uriless; amended by the district ]
- court or abrogated by the Judicial council of the circuit in which the district is located.‘_
.. Copies of local rules.and their amendments, when promulgated, must be furnished to the

- judicial council and the Administrative Office of the United States Courts and must be -~ - :

made available to the public.

(@) Scope.

 Rulé 55. Petty Offenses and Other Misdemeariors
(1) In General. These ﬁzles appiy in éettj/7’ojjféﬁSe and btfzér rﬁz’sdémeciﬂo? ‘c‘a&e&_‘ :

. ..and on appeal to a district Judge in a case tried by a magistrate judge, unless this - . - |

rule provides otherwise. .

- (2) Petty Offense Case Without Imprisonment. In a case ‘i'nvolvz‘ng a petty oj‘fen&e .
- for which no sentence of imprisonment will be imposed. the court may follow any -
" provision of these rules that is not inconsistent with this rule and that the court
L .. considers appropriate. . S S
T . . (3) Definition. As used in this rule, the term “petty offense for which no sentence ,
o - of imprisonment will be imposed” means a petty offense for which the court
- determines that, in the event of conviction, no sentence of imprisonment will be
S -imposed. : ’ ‘ ‘
ce '(b) Pretrial Procedure. © - . N S o
. (1) Charging Dociiment. Ti he:trial of a misdemeanor may proceed on an -
o ..Indictment, information, or complaint. The trial of a petty offense may also

proceed on a’citation or violation notice. "

other misdemeanor charge, the magistrate judge must inform the defendant of the
~ \_‘3»‘follo‘iv'ing."v‘ T ‘ I - .
c (4) the charge, and the minimum and maximum penalties, including
impfisqnment, fines, any special assessment under 18 U.S.C. § 3013, and
 restitution under 18 US.C. § 3556; o e
. (B) the right to retain counsel; - ‘ T C
. (C) the right to request the appointment of counsel if the defendant is
_unable to retain counsel—unless the charge is a petty offense Jor which
.- the appointment of counsel is not required;, - - . R
D) the defendant’s right not to make a statement, and that any statement
. - made may be used against the defendant; - - - o
" (E) the right to trial, judgment, and sentencing before a district -

R 5',;\j‘:_-‘judge—unle.és-:, ” T
SR (1) the charge is a petty offense; or

Cs7-

o (8) P‘r’o(c‘e:dz'i’reji/‘Vri‘zéltt There Is No Controlling Law. A jz)z"dg; maj:;\regulc‘zte' prdctice in any.

S

- (2) Initial Appearance. At the defendant’s initial appearance on a pétlj) oﬁ"en&e:o.r L




R (i) the defendant consents to trial, judgment, and sentencing
s T e before g magistrate judge; . o
L (B) the right to a Jury trial before either o magistrate judge or a district
oy Judge—unless the charge is a petty offense; and o S
L (G) if the defendant is held in custody and charged with q misdemeanor
S other than a petty offense, the right 10 q preliminary hearing under Rule
R J 5.1 and the geﬁ’eml cz'rciam&z‘dnces, if any, under which the defendant mayﬂ
L o :«;:.s'ec"ureypretrial release. . o ~ ‘ o
L (3) Arraignment. R IR
LN U 4) Plea Before a Magistrate Judge. A magistrate judge may take the
. “-defendant’s plea in'q peﬂy*ojj%nse case. In.every other misdemearior case,

. -@ magistrate judge may take the pleg only if the defendant consents either

ii not guilty, guilty, or (with the consent of the magistrate Judge) nolo
R . contendere. - S o ‘ - . o
. (B) Failure to Consent, Except in a petty offense case, the magistrate

Judge must order a defendantlwho

does not consent to tria] before a

(¢) Additional Procedures in Certain Petty Offense Cases. The Jollowing procedures |
" also apply in a case involving a petty offense Jor which nb Sentence of impifisonment will
. beimposed: . . o . B ‘
I | ) Guilty or Nolo Contendeye Plea, The court must not accept a guilty ornolo . -
" contendere plea unless satisfied that the defendant understands the nature of the
S charge and the maximum possible penalty. / : .
@) Waiviizg'Venue;‘ o S s
o . (4) Conditions of Waiving Venue. If a defendant is arrested held, or
 present in a district different from the one where the indictment,
* information, complaint, citation, or.violation notice is pending; the
o defendant may state in writing a desire to Plead guilty or nolo contendere;
o waive venue and trial in the district Where the procéedz'ngis pending;

- defelizdam‘ was arrested, is held, or s present. , ' -
- (B) :E]j‘ec‘t of Waiving Venue. Unless the defendant later DPleads not guilyy,

; “:, the prosecution will proceed in the district where the defendant was -
L sc'zrrested is held, or is present. The district clerk must notify the clerk in




Bt e L A Ll

'j(g)Appea’l.-\;‘ _ e e . ‘
) From a District Judge’s Order op Judgment. Tp, Federal Ryles of. Appellate ,

i guzlty plea, z‘he,;‘cofurt must advise the defendan; of a right to appeal the cohw'ctz'orz‘
.and of any right to appeal the sentence. If the defendgny was convicted on a pleg

B Ab'fguiltji‘ ornolo ¢ niendere, thé Court must advise the defendant of any right to

.- appeal thefsen;ence. =

5 ( d)Paymg a Fixed Sum in Lieu \/ofﬁ'ppéara\lzce.' -

(1) In :Gejhequ‘Ij" the court has a loca] yyje gbver}ziﬁg Jorfeiture of collateral, the

B - "otlze’i"charging documents specified in Rule 38(b)(1) of probable cduse to believe

that an offense has been committed and that the defendant has committed it, the

' court may issue an arrest warrant or, if no waryan; IS requested by an atz‘ornéy
. forthe government, a summons. The showing of probable cause mys; be made .

--under oath or under penalty of perjury, but the affiant need not appear before the

S

Procedure govern an appeal from a distrfct Judge’s order or g Judgment of
' conviction or Sentence. ; - : Co i

- (4) Interlocutory Appeal. Either party may appeal an order of a

iy 2 From q Magistrate Jlidge ’s Order lor,..fudgment;




“)j‘RalesQ.'[Detgtédj

}payf'or those copies.

CD) Scope of Appeal. The defendant is not enti
“district Judge. The scope of th
court of appeals from a judgient entered by

0 (3)Stay of Execution and Release
SRR Judgment of conviction or sentence.
" appeal under the law relating to

" court of appeals.

Rule 60. Tie - -
"These rules may be known and cited as the Federal

.60

ing to releqse pending app

ﬂéd to a trial de novo by a ’
ame as in an appeal 1o the
a district judge.

e appedl is the s

Pending Appeal,

The court may release the defendant pending
eal from a district court to g

L

7

Ru{e& of C’rim;’n’al beceditre. B

Rule 38 applies 10 o stay ofa
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The Honorable Paul G. Cassell
United States District Judge
350 S. Main Street

Salt Lake City, UT, 84101

Dear Judge Cassell:

WASHINGTON, D.C. 20544

CHAIRS OF ADVISORY COMMITTEES

SAMUEL A. ALITO, JR.
APPELLATE RULES

THOMAS S. ZILLY

BANKRUPTCY RULES

April 11, 2005 LEE H. ROSENTHAL
CIVIL RULES

SUSAN C. BUCKLEW
CRIMINAL RULES

JERRY E. SMITH
EVIDENCE RULES

Your article and proposed amendments to the Federal Rules of Criminal Procedure based
on the Crime Victims’ Rights Act was on the Agenda at the Committee’s April 4- 5, 2005
meeting. ' There was a consensus among the committee members that the matter be given further
study by the committee and be put back on the Agenda for the October meeting.

If you have any questions, feel free to contact me or Professor Sara Beale, who is the

committee’s reporter.

Sincerely,

Suu. QE‘A&L‘J

Susan C. Bucklew
United States District Judge
Chair, Advisory Committee on the Criminal Rules




\ MEMO TO Members, Crlmmal Rules AdVlSOl'y Commlttee -

\“‘ , FROM : Professor Sara Sun Beale, consultant -
~ ‘RE: L Rules Affected by the Crlme Vlctlms nghts Act Judge Cassell’s Proposals

. DATE: March 14 2005

On October 30 2004 Presrdent Bush 31gned into law P. L 108- 405 the Justlce for All Act

o 2004 Title of the act, the Scott Campbell, Stephanie Roper Wendy Preston, Louarna Gillis, and

Nila Lynn Crime Victims' Rights:Act (CVRA), contains provisions on vrctlm allocutron and other

- rights. The’ relevant prov1srons are cod1ﬁed as 18 U. S C. §3771.

Judge Paul G Cassell of the District of Utah, has provrded the Committee w1th an

_memorandum analyzing the CYRA and proposing 25 changes throughout the rules (including two
" hew rules) to implement the legislation and carry forward its goals. As noted in his memorandum,

o - Judge Cassell has written extensively on victim’s rights. He also served as counsel to the victims
* -of the Oklahoma Crty bombmgs before his’ nommatron to the bench. ‘ ‘

J

b

Judge Cassell s memorandum (mcludmg appendlces mcorporatmg the text of the act and
leglslatrve h1story) are attached

ThlS 1tem is onthe agenda for the April meetmg in Charleston




