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ATTENDANCE

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Phoenix, Arizona, on January 8 and 9, 2015. The following members were
present:

Judge Jeffrey S. Sutton, Chair
Dean C. Colson, Esquire
Associate Justice Brent E. Dickson
Roy T. Englert, Jr., Esquire
Gregory G. Garre, Esquire
Judge Neil M. Gorsuch

Judge Susan P. Graber

Dean David F. Levi

Judge Patrick J. Schiltz

Judge Amy J. St. Eve

Judge Richard C. Wesley
Judge Jack Zouhary
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Elizabeth J. Shapiro, Esq., represented the Department of Justice in place of Deputy Attorney
General James M. Cole. Larry D. Thompson, Esqg., was unable to attend.

Also present were Professor Geoffrey C. Hazard, Jr., consultant to the committee;
Professor R. Joseph Kimble, the committee’s style consultant; and Judge Jeremy D. Fogel,
director of the Federal Judicial Center. Judge Anthony J. Scirica, Judge Sidney A. Fitzwater, and
Judge Eugene R. Wedoff participated in a panel discussion chaired by Judge Sutton. Associate
Justice Sandra Day O’Connor attended as an observer.

The advisory committees were represented by:

Advisory Committee on Appellate Rules —

Judge Steven M. Colloton, Chair

Professor Catherine T. Struve, Reporter (tel)
Advisory Committee on Bankruptcy Rules —

Judge Sandra Segal Ikuta, Chair

Professor S. Elizabeth Gibson, Reporter

Professor Troy A. McKenzie, Associate Reporter
Advisory Committee on Civil Rules —

Judge David G. Campbell, Chair

Professor Edward H. Cooper, Reporter

Professor Richard L. Marcus, Associate Reporter
Advisory Committee on Criminal Rules —

Judge Reena Raggi, Chair

Professor Sara Sun Beale, Reporter (tel)
Advisory Committee on Evidence Rules —

Judge William K. Sessions 11, Chair

Professor Daniel J. Capra, Reporter (tel)
Subcommittee on CM/ECF

Judge Michael A. Chagares, Chair

The committee’s support staff consisted of:

Professor Daniel R. Coquillette Reporter, Standing Committee

Jonathan C. Rose Secretary, Standing Committee; Rules
Committee Officer

Julie Wilson Attorney, Rules Committee Support Staff (tel)

Scott Myers Attorney, Rules Committee Support Staff (tel)

Bridget M. Healy Attorney, Rules Committee Support Staff (tel)

Andrea L. Kuperman Chief Counsel to the Rules Committee

Frances F. Skillman Rules Office Paralegal Specialist

Toni Loftin Rules Office Administrative Specialist

Michael Shih Law Clerk to Judge Jeffrey S. Sutton
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INTRODUCTORY REMARKS

Judge Sutton called the meeting to order by thanking the Rules Office staff and the
marshals for their service. He introduced one new member of the Committee, Associate Justice
Brent E. Dickson of the Indiana Supreme Court. He also introduced Judge Sandra Segal Ikuta of
the Ninth Circuit, the new chair of the Bankruptcy Committee, and Judge William K. Sessions
111 of the District of Vermont, the new chair of the Evidence Committee. Finally, he introduced
Judge Anthony Scirica of the Third Circuit, who helped coordinate the afternoon’s panel
discussion on pilot projects.

He then summarized the results of the September 2014 Judicial Conference, which
unanimously approved both the Bankruptcy Committee’s one proposal and the entire Duke
Package. The proposed amendments are now before the Supreme Court of the United States.

Finally, Judge Sutton announced that, on December 1, 2014, many other proposals took
effect, including Criminal Rule 12 and a multitude of changes to the Bankruptcy Rules and
Forms. He thanked Judge Raggi and Judge Wedoff for their efforts in making those proposals
law.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The Committee, by voice vote and without objection, approved the minutes of its
previous meeting, held on May 29-30, 2014, as well as a set of technical amendments to
those minutes proposed by Professor Cooper.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Colloton presented the advisory committee’s report, set out in his memorandum
and attachments of December 15, 2014 (Agenda Item 3). He reported that the committee has
published a package of rules changes for public comment. It plans to consider those comments
after the February deadline expires, and to give a complete report at the upcoming spring
meeting. He then highlighted three items currently on the committee’s agenda.

Informational ltems
FED.R. App. P. 41

The advisory committee is considering how to relieve the tension between two provisions
of Appellate Rule 41. Rule 41(d)(2) requires a court of appeals to issue its mandate immediately
after the Supreme Court denies a petition for certiorari. However, Rule 41(b) allows courts of
appeals to “extend the time” for issuing mandates under certain circumstances. These provisions
present two questions. May a court of appeals stay its mandate after certiorari is denied? If so,
must it do so in an order, or does mere inaction suffice?

The Supreme Court has twice considered these questions. As to the first issue, it has
assumed without deciding that a court of appeals has authority to delay issuing a mandate, but
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only if “extraordinary circumstances” exist. As to the second, it has concluded that Rule 41(b)
does not clearly foreclose delay through inaction.

Judge Colloton reported that the committee is inclined to insert the words “by order” into
Rule 41(b) to clarify that a court of appeals may not delay a mandate by letting the matter lie
fallow. (Those words had actually been removed from a previous version of the Rule, most likely
to reduce redundancy). However, it is still working through the more fundamental question of
whether such authority exists. It has considered reaffirming what Rule 41(d)(2) already appears
to say: A mandate must issue immediately after certiorari is denied. But if appellate courts retain
authority to recall an already-issued mandate under extraordinary circumstances, any change to
Rule 41(d)(2) would serve little purpose. It thus might make more sense to codify the
“extraordinary circumstances” rule. In either case, the committee will make a formal proposal to
the Standing Committee, perhaps as early as the spring meeting.

DISCLOSURE RULES

The advisory committee has been considering what disclosures parties must make in
briefs for a long time. Its review revealed a bevy of local disclosure requirements that augment
the Appellate Rules to different degrees. Concerned that the Rules are insufficiently thorough,
the committee is considering expanding their scope: for example, by extending them to
intervenors, partnerships, victims in criminal cases, and amici curiae. It is also consulting the
Committee on Codes of Conduct for additional guidance. Judge Colloton reported that, because
the project remains ongoing, the committee may or may not be able to present a concrete
proposal at the spring meeting.

One member proposed that, instead of taking the lead, the Appellate Committee should
coordinate with judges at all levels of the federal judiciary. Another suggested that the Appellate
Committee coordinate with its sister advisory committees, all of which have an interest in the
outcome. In response, Judge Colloton noted that the project was still in a nascent stage and
expressed willingness to solicit input from other committees once it had crystallized its thinking.

CM/ECF PROPOSALS
The advisory committee has been working with Judge Chagares and the CM/ECF
subcommittee to resolve issues related to electronic filing. Judge Colloton deferred consideration
of those issues to Judge Chagares’s presentation.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Ikuta presented the advisory committee’s report, set out in her memorandum and
attachments of December 11, 2014 (Agenda Item 4).
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Amendment for Final Approval
FED. R. BANKR. P. 1001

On behalf of the advisory committee, Judge Ikuta sought approval to amend Bankruptcy
Rule 1001, the bankruptcy counterpart to Civil Rule 1. Rather than incorporate the Civil Rule by
reference, the Bankruptcy Rule echoes its language. However, Rule 1001 does not reflect recent
amendments—approved and pending—to Rule 1. The proposal brings Rule 1001 in line with
those changes, stating that “These rules shall be construed, administered, and employed by the
court and the parties to secure the just, speedy, and inexpensive determination of every case and
proceeding.”

The committee, without objection and by voice vote, approved the proposed
amendment to Rule 1001 for publication.

Informational ltems
PROPOSED CHAPTER 13 NATIONAL PLAN FORM

The advisory committee has been working on a national chapter 13 plan form since 2011.
Currently, more than a hundred chapter 13 forms exist. Led by Judge Wedoff, the committee
distilled those forms into one. It also developed amendments to the Bankruptcy Rules to bring
them in line with that form. After publishing the first version of the form and amendments in
2013, the committee received many critical comments. So it went back to the drawing board and
published a revised proposal in 2014. The comment period has not yet expired, but the reaction
to the revisions has been mixed.

Judge Ikuta reported that, in her view, the committee can fix specific concerns about the
form. The real question is whether the need for national uniformity should override local
preferences. She recommends implementing the national form incrementally—for instance, by
making the form optional and asking various bankruptcy districts to opt into the form.

A professor wondered whether it was possible to make the national form an alternative to
local ones. Judge lkuta confirmed that his question tracked the committee’s proposed
incremental approach. By making the national form optional and soliciting compliance from
individual districts, the committee hoped to build support for it over time.

An appellate judge asked why a national form was necessary. Professor McKenzie gave
four reasons. First, the existing forms have generated a tremendous amount of confusion.
Second, bankruptcy judges have an independent duty to scrutinize proposed plans, and a national
form would reduce uncertainty about where such information may be found. Third, a national
form could generate data more effectively. Finally, a national form would let entrepreneurs
develop cheaper software for debtors’ use.

Judge Wedoff explained why the committee decided to devise a national form in the first
place. One bankruptcy judge said that, in the form’s absence, bankruptcy courts could not easily
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discharge their duty to independently scrutinize chapter 13 plans. And a bankruptcy lawyers’
association said that its members had trouble processing chapter 13 forms from different
jurisdictions—and lacked the resources to obtain local counsel. Professor McKenzie added that
the committee surveyed the chief judge of every bankruptcy court in the country before getting
the project started. The response was overwhelmingly positive.

A district judge asked about the reaction from bankruptcy practitioners. Their comments,
Professor McKenzie said, were mixed. Some lawyers liked the idea so long as this word or that
word could be changed. Others opposed it. A few lawyers candidly explained that they feared the
competition an easily accessible national form would create.

FORMS MODERNIZATION PROJECT

The advisory committee’s forms modernization project is almost complete.
Unfortunately, the Administrative Office is having trouble integrating the new forms into its new
CM/ECF system and may miss its December 2015 deadline—when the forms are scheduled to
take effect. The question is whether to delay rolling out the forms until all technological kinks
have been ironed out.

Judge Ikuta reported that the committee will discuss the issue at its April meeting, but she
recommends releasing the forms on schedule. Doing so, she said, would not disrupt operations in
the vast majority of courts. True, three bankruptcy districts give pro se debtors access to forms
software on court-run computer terminals. But not enough debtors use that service to justify
delaying the forms’ national release.

A district judge said that the AO had told her that forms integration was mutually
exclusive with the CM upgrade project. As it turns out, Judge Ikuta received that same answer
too, but the AO changed its mind once it realized what the forms integration project entailed.

CM/ECF PROPOSALS

The advisory committee considered three of the CM/ECF subcommittee’s proposals at its
fall meeting. It will defer decision on two of them until the Civil Rules Committee acts. It is
independently considering whether to redefine the word “information” to include electronic
documents and the word “action” to include electronic action.

REPORT OF THE INTER-COMMITTEE CM/ECF SUBCOMMITTEE
Judge Chagares presented the subcommittee’s report, set out in his memorandum and

attachments of November 30, 2014 (Agenda Item 8). He announced that the subcommittee had
successfully completed its work.
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Informational ltems
ABROGATION OF THE THREE-DAY RULE AS APPLIED TO ELECTRONIC SERVICE

The subcommittee previously proposed that parties should not receive three extra days to
take action after electronic service. It worked with the relevant advisory committees to draft
amendments to Appellate Rule 26(c), Bankruptcy Rule 9006, Civil Rule 6, and Criminal Rule
45. These amendments, Judge Chagares reported, thus far have been well received.

ELECTRONIC SIGNATURES

The subcommittee previously proposed that Bankruptcy Rule 5005 be changed to provide
for more flexible electronic signatures, but the Bankruptcy Committee withdrew that proposed
amendment after public comment. After that withdrawal, the subcommittee asked the
Administrative Office to figure out how local rules treated electronic signatures. Judge Chagares
thanked the AO for its diligence and hard work.

The AQO’s exhaustive survey revealed that nearly every local rule treats filing users’ login
and password as an electronic signature. The various districts are not nearly so uniform when it
comes to nonfilers, but the most prevalent rule requires the user to obtain and retain the
signatory’s ink signature. In light of these findings, Judge Chagares concluded, the Bankruptcy
Committee’s decision was probably correct. The local rules appeared sufficient to meet present
needs, and any formal rulemaking risked being overtaken by rapid technological developments.

CiviL AND CRIMINAL RULES REQUIRING ELECTRONIC FILING

The subcommittee previously recommended that Civil Rule 5(d)(3) and Criminal Rule
49(e) be amended to mandate electronic filing as opposed to merely permitting it. Judge
Chagares reported that the advisory committees are still considering those proposals.

UNIFORM AMENDMENTS TO ACCOMMODATE ELECTRONIC FILING AND INFORMATION

The current rules do not appear to accommodate electronic filing and information. Thus,
the subcommittee proposed defining “information” to include electronic documents and “action”
to include electronic action. The advisory committees considered these proposals but reached
different conclusions. For example, the Appellate and Civil Rules Committees have decided not
to adopt them, while the Bankruptcy and Criminal Rules Committees have submitted them to
subcommittees for further study. Judge Chagares reported that the proposal to redefine
“information” appears to be the more viable of the two.

Dissolution of the Subcommittee
Judge Sutton thanked Judge Chagares, Professor Capra, Julie Wilson, and Bridget Healy

for their hard work, and praised the subcommittee for fulfilling its mandate quickly and
efficiently. Professor Capra reiterated Judge Sutton’s comments and thanked his fellow reporters.
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Judge Sutton and Judge Chagares have agreed that, now that the subcommittee has run its
course, there is no need to keep it in place.

REPORT OF THE ADMINISTRATIVE OFFICE
Mr. Rose presented the Administrative Office’s report (Agenda Item 10).
Informational Items

The Administrative Office is preparing an updated version of its 2010 Strategic Plan for
the Federal Judiciary. Because the Long-Range Planning Committee will be meeting in March,
Mr. Rose noted, the time for input is now.

Mr. Rose asked anybody corresponding with the Office to copy both the head of the
Rules Office and Frances Skillman. That, he said, is the best way to ensure the message gets
where it needs to go. He also summarized recent personnel arrivals and departures at the AQ.

Finally, Mr. Rose announced that this meeting would be his last as head of the Rules
Office. He thanked the committee for the opportunity to work with and learn from such talented
people. Judge Sutton thanked Mr. Rose for his leadership and lauded his commitment to public
service over a long and distinguished career. He also introduced Rebecca Womeldorf, Mr.
Rose’s successor, and described her impressive background.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Raggi presented the advisory committee’s report, set out in her memorandum and
attachments of December 11, 2014 (Agenda Item 6). She announced that the amendments to
Criminal Rule 12 have now taken effect.

Informational ltems
FED.R.CRIM.P. 4

The Standing Committee previously approved for comment a proposed amendment to
Rule 4 that would govern service of process abroad. Judge Raggi reported that the advisory
committee has received no critical feedback on that proposal.

FED. R. CRIM. P. 41

The Standing Committee previously approved for comment a proposed amendment to
Rule 41 to govern venue for searches of electronic devices whose location is unknown. The
advisory committee held a lengthy hearing and reviewed extensive public comments. Judge
Raggi reported that the critical response has largely focused not on the amendment itself but on
concerns about electronic searches more generally.
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These thought-provoking comments led the committee to request a response from the
U.S. Department of Justice. The Department endorsed the proposal and suggested ways for the
government to satisfy the particularity requirement if the amendment takes effect. Judge Raggi
noted that the Federal Judicial Center might consider educating judges about how to analyze
such warrant applications down the road. But that, she concluded, is a question for later. For
now, the committee is debating whether the amendment needs to be changed. Judge Raggi
expects the committee to propose something at the spring meeting, although the current proposal
may be tweaked.

SUGGESTED AMENDMENT TO RULE 52

A Second Circuit judge asked the advisory committee to consider amending Rule 52 to
provide fresh review—as opposed to plain-error review—for defaulted sentencing errors. He
reasoned that, unlike a new trial, a resentencing proceeding imposes an incidental burden on the
judiciary. And it is unfortunate when a prisoner is forced to remain in jail longer than he
deserves.

Judge Raggi reported that the committee decided not to proceed with this request.
Professor Nancy King, the committee’s associate reporter, surveyed cases in this area and
discovered that the number of defaulted sentencing errors is not high—and were typically
corrected on plain-error review. The committee was also concerned that the proposal would
generate extensive frivolous litigation. Finally, drawing on its experience with the 2014 Rule 12
amendments, it expressed doubts that the Supreme Court would be willing to create an exception
to the general rule that defaulted claims are reviewed for plain error.

One appellate judge proposed an alternative. He suggested that the rules might be
amended to reflect what many circuits have already held: that a clear guidelines-calculation error
presumptively satisfies the last two elements of plain-error review. The judge acknowledged,
however, that his suggestion came close to the edge of the committee’s rulemaking authority.
Another appellate judge wondered whether a different approach might solve the problem. In his
circuit, a defendant can never forfeit a substantive reasonableness challenge, so arguments that a
sentence is unjustly long are always reviewed afresh. Judge Raggi responded that, in her view,
no judge should ever rely on the guidelines unless that sentence also satisfies the § 3553 factors.
Plain-error review is enough to fix the vast majority of problems, and loosening Rule 52’s
standards would open the floodgates to a host of defaulted sentencing claims. She suggested
instead that circuits interested in these alternative proposals adopt them as a local rule or as
circuit-specific precedent.

FED. R.CrRIM. P. 11

The judges of the Northern District of California asked the advisory committee to let
judges refer criminal cases to their colleagues to explore the possibility of a plea bargain. Judges
in that district had routinely used this procedure until the Supreme Court held that the Criminal
Rules barred it.
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Judge Raggi reported that the committee decided not to proceed with this request either.
95% of criminal cases are already resolved by plea bargains nationally, and the Northern District
IS no exception to that norm. More, implementing this change would create a host of practical
problems—and might raise separation-of-powers concerns to boot.

Judge Raggi also reported that, at around the same time, a judge from the Southern
District of New York published an article advocating judicial involvement in plea bargaining to
reduce the risk that someone would plead guilty to a crime he didn’t commit. The committee was
not persuaded by this argument either. If a district judge is not convinced that a defendant is
guilty of the crime to which he pleaded guilty, the judge should reject that plea under Criminal
Rule 11.

HABEAS RULE 5

A judge from the Eastern District of Pennsylvania asked the advisory committee to
amend Habeas Rule 5. Currently, that Rule requires a State to give a habeas petitioner copies of
all exhibits attached to its response. The judge proposed relieving the State of that obligation in
the absence of a judicial order to the contrary.

Judge Raggi reported that the advisory committee unanimously rejected this proposal.
Every court expects these documents to be provided, and the States themselves have not
complained about the problem.

FED.R. CRIM. P. 35

The New York Council of Defense Attorneys asked the committee to grant judges
authority to reduce a sentence if (1) the defendant can identify new evidence casting doubt on his
conviction, (2) the defendant can show he has been fully rehabilitated, or (3) the defendant can
point to medical problems justifying his release.

Judge Raggi reported that a subcommittee is still examining this proposal, but she thinks
it will not ultimately succeed. Proposal 1 effectively repeals AEDPA’s statutory time limits on
presenting such evidence in a habeas petition. Proposal 2 would subject the courts to a flood of
rehabilitation claims. And Proposal 3 is redundant, since prisoners can already be released on
humanitarian grounds when appropriate.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Campbell presented the advisory committee’s report, set out in his memorandum
and attachments of December 2, 2014 (Agenda Item 5).
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Informational Items
CM/ECF PROPOSALS

Judge Campbell reported that the advisory committee has finished considering the
CM/ECF Subcommittee’s proposals. It recommended that the Civil Rules mandate electronic
filing and service with appropriate exceptions for good cause. It recommended against changing
the Rules’ approach to electronic signatures, having observed the Bankruptcy Rules Committee’s
experience. It also recommended against defining “information” or “action” to include
“electrons” (e.g., electronic filing), although it remains open to making that change if the existing
regime becomes unworkable.

FED.R.Civ.P.68

The advisory committee considered several proposals to amend Civil Rule 68, which
governs offers of judgment. The committee has studied the Rule twice in the last two decades,
and it provoked a storm of controversy both times. Nevertheless, Judge Campbell reported that
the committee is once again looking at the question—this time by surveying how the States
implement their own offer-of-judgment procedures. The committee will consider next steps at its
April meeting.

FeED.R. Civ.P. 26

The advisory committee considered a proposal to add the presence of third-party
litigation financing to the list of Civil Rule 26(a) disclosures. The committee agreed that the
issue is important but determined that rulemaking is not yet appropriate. Litigation finance is a
relatively new field. Besides, judges already have tools to obtain this information when relevant.
And the absence of a mandatory-disclosure rule does not appear to hinder the resolution of cases
involving litigation financing.

FED. R. Civ. P. 23 SUBCOMMITTEE ACTIVITY

The advisory committee appointed a subcommittee to consider issues related to Civil
Rule 23. Currently, it is charged with gathering facts to identify questions worth further study. So
far, Judge Campbell reported, the subcommittee has spotted six primary issues. It plans to
present a set of conceptual proposals to the full committee at its April meeting that may generate
more concrete proposals for the fall. It is also considering convening a mini-conference over the
next year to evaluate any suggestions that might emerge.

One member asked the subcommittee to examine the procedures governing multidistrict
litigation. He said that mass-tort MDLs make up half the federal courts’ civil docket, and the
rules regulating them may be worth reexamining. He also observed that the MDL bar is a small
and tightly knit group of lawyers with links to the MDL Panel. None of this is to say that MDLs
are being mishandled. But because MDLs occupy such a large part of the civil system, the
subcommittee ought to ensure that the process is working.
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Two members responded that, judging from their past experience with the subject, they
doubted whether Rule 23—and for that matter the Rule 23 subcommittee—was the best place to
address any problems MDLs might pose. Two judges who have presided over MDL cases also
expressed their doubts. One reported that, in his experience, the MDL process was working. The
other reported hearing complaints about the system, but those focused more on the process of
MDL certification and counsel selection than on the process of trying MDL cases once certified.
Both questioned whether a one-size-fits-all approach was possible or desirable. Finally, a
practitioner pointed out that a small bar is an efficient bar. MDL trial firms get along with MDL
defense firms, so MDL cases tend to run smoothly. And from most firms’ perspective, the cost of
entering the MDL arena is prohibitively high, making MDL cases poor investments.

A member observed that while the class action world has gotten smaller in the post-
Amchem era, the MDL world has expanded. Several members noted the long history of
consideration of MDL issues by different Judicial Conference committees; it is not clear that
MDL-specific rulemaking is desirable or necessary. Judge Sutton stated that discussion of MDL
procedures should continue, and that the Rule 23 Subcommittee could solicit input about MDLs
in the course of its study and consider what role, if any, the rules committees may have with
respect to MDLs. The importance of seeking input from others—including the JPML, and
various Judicial Conference Committees with overlapping jurisdiction over MDL issues—was
stressed.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Sessions presented the advisory committee’s report, set out in his memorandum
and attachments of November 15, 2014 (Agenda Item 7). The committee considered proposals
developed from its April 2014 Symposium on the Challenges of Electronic Evidence. The
Fordham Law Review has published the proceedings from that Symposium.

Informational Items
FED. R. EVID. 803(16)

Evidence Rule 803(16) provides a hearsay exception for authenticated documents over
twenty years old. Judge Sessions reported that this Rule has almost never been used, but it may
become more significant in an era of electronic evidence. The advisory committee thinks this
Rule is inappropriate but is still deciding what to do about it. One option is to leave it be.
Another is to abrogate it or narrow it to exclude electronically stored information. Still another is
to amend it to require a showing of necessity or reliability.

RECENT PERCEPTIONS

The advisory committee considered whether to add a new hearsay exception for
electronically reported recent perceptions to Evidence Rules 801(d)(1) and 804(b). This change
would arguably prevent reliable statements made in texts, tweets, and Facebook posts from being
excluded.
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Judge Sessions reported that the committee is continuing to study whether these changes
are necessary. With respect to Rule 801(d)(1), the committee has decided not to change that
provision without first asking whether prior statements of testifying witnesses should even be
defined as hearsay. It will begin that study at its next meeting. With respect to Rule 804(b), the
committee is continuing to monitor the caselaw to see if courts have actually been excluding
reliable evidence of this sort. A district judge asked the committee to study whether a witness’s
prior statement should be treated as hearsay when that witness is available to testify. Professor
Capra responded that such a rule might open the door to all prior consistent statements.

STANDARDS FOR AUTHENTICATING ELECTRONIC EVIDENCE

The advisory committee considered whether to amend Evidence Rules 901 and 902 to
provide specific grounds for authenticating electronic evidence. Judge Sessions reported that, in
the committee’s view, devising authentication standards against a rapidly changing technological
backdrop would create more problems than they would solve. However, it unanimously decided
to develop a best-practices manual to guide courts and litigants.

FED. R. EVID. 902

The advisory committee considered two proposals to make it easier for litigants to
authenticate certain kinds of electronic evidence. They mirror the self-authentication procedure
for business records in Evidence Rule 902(11) by shifting the burden for proving inadmissibility
to the opposing party. Judge Sessions reported that the committee unanimously supports these
proposals and will consider introducing them as formal amendments at its next meeting.

CONCLUDING REMARKS

Judge Sutton concluded this portion of the meeting by recognizing four departing
individuals for their service: Jonathan Rose, Andrea Kuperman, Judge Sidney Fitzwater, and
Judge Eugene Wedoff. He summarized their remarkable achievements and thanked them all for
their tremendous work on the committee’s behalf.

PROMOTING JUDICIAL EDUCATION THROUGH VIDEOS

The committee considered the Federal Judicial Center’s proposal to produce videos that
would educate judges and lawyers about changes to the Federal Rules. Judge Sutton explained
how the proposal came to be. Education has always been a key component of the Duke Package,
which was designed in part to change the culture of civil litigation. Judge Fogel came up with the
idea of disseminating information through video presentations. Initially, the FJC planned to
create test videos for all of the rules that took effect in December 2014. However, the committee
expressed concern that such videos—if released to the public—would constitute a form of post-
enactment legislative history. So it postponed a final decision on the FJC’s proposal until it could
review a sample video.

Judge Fogel showed a sample film featuring Judge Sessions and Professor Capra, who
discussed recent amendments to Evidence Rules 801 and 803. He acknowledged concerns about
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post-enactment legislative history but argued that the video format was a much more dynamic
way to communicate information. He also explained that the videos would reach a wide audience
even if restricted to judges and judicial employees. For example, a thousand viewers watched a
recent webinar on § 1983 litigation.

Many members supported the FJC proposal. The Duke Package depends on education for
its success, and videos might help reach previously inaccessible constituencies. Several judges
recommended presenting the videos to their law clerks and at judicial meetings both private and
public. As for the legislative-history concern, that issue can be solved with a disclaimer—or a
rule that no such video could be used in court.

One appellate judge expressed reservations. He argued that the written word is superior to
video in conveying this sort of information. In response, a member proposed releasing the
transcript of the video with the video itself. Another member suggested that the videos might be
more useful if they provided practice tips. This triggered concerns that expanding the videos
beyond the text of the committee notes would stretch the bounds of proper rulemaking.

Judge Sutton recommended that the FJC proceed slowly. He asked it to work with any
committee chairs and reporters willing to produce videos describing significant rule changes that
took effect in December 2014. Those videos would be then placed on the private judicial
intranet. The committee could then use that experience to determine whether to continue the
program and whether to make the videos public. He thanked Judge Fogel, Judge Sessions, and
Professor Capra for putting together the demonstration video.

PANEL DISCUSSION ON THE CREATION OF PILOT PROJECTS
Introduction

Judge Sutton presided over a panel discussion on the creation of pilot projects to facilitate
civil discovery reform. When coupled with the Duke Package reforms, pilot projects offer a
powerful way to change litigation norms for the better and to gather data for future reforms in the
process. By convening the panel, he hoped to give the Civil Rules Committee some potential
projects to consider. Judge Sutton introduced the panelists: Judge Eugene Wedoff of the
Bankruptcy Court for the Northern District of Illinois, Judge Anthony Scirica of the Third
Circuit, and Judge Sidney Fitzwater of the Northern District of Texas. Finally, he welcomed a
special guest: Associate Justice Sandra Day O’Connor, who joined the Standing Committee for
this panel discussion and for the dinner that followed.

Judge Wedoff: Improving the Speed of Case Administration
PRESENTATION
Judge Wedoff spoke about the impact of “rocket dockets” on case administration. The
term was first applied to the Eastern District of Virginia, which implemented a series of

procedural reforms in the 1970s. It has since been applied to several other jurisdictions that have
adopted similar procedures, including the Western District of Wisconsin and the Eastern District
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of Texas. But their reputations sometimes do not match the data. The Eastern District of Virginia
is truly one of the fastest courts in the country—but the Eastern District of Texas operates above
the nation’s median case disposition time, and the Western District of Wisconsin has fallen off
substantially. Meanwhile the Southern District of Florida works with remarkable speed despite
not being labeled a rocket-docket court.

Based on this study, Judge Wedoff concluded that judges affect case-disposition time
more powerfully than rules. Judges who impose credible deadlines, for example, resolve cases
faster than judges who don’t. At the same time, efficient districts have certain procedural rules in
common. For example, the Eastern District of Virginia sets short deadlines for discovery and
trial that cannot be altered without a substantial showing to the court. For its part, the Southern
District of Florida places every case into one of three tracks: expedited, standard, and complex.
None of these tracks allows discovery to exceed one year.

DiscussION

The first question is whether to encourage district courts to adopt rocket-docket
procedures district-wide. Many members said yes. Competition for litigants among courts can
help everyone, said one professor, pointing to the creation of an omnibus hearing as an example
of a useful procedural innovation that arose from one bankruptcy district’s attempt to entice
debtors to file there. Other committee members observed that, even if rocket-docket procedures
make things harder for lawyers and judges, such procedures are always good for clients. And
pilot projects implementing them may well change attorneys’ hearts and minds in the process.

Attendees made several suggestions about what such pilot projects might look like. One
recommended setting hard and credible trial deadlines. Another recommended capping not only
a party’s total deposition hours but also the number of hours he has available to conduct each
deposition. He also recommended creating a system of tracks for document production. And
everybody who spoke emphasized the importance of making the pilot project mandatory.

The committee then moved to the question of implementation. Certain rocket-docket
procedures—Ilike the Eastern District of Virginia’s weekly argument day—might conflict with
local rules mandating one judge per case. More fundamentally, creating a rocket docket from
scratch would be much harder than studying the ones that already exist, since district courts are
unlikely to change in the absence of a strong leader backing the project.

One member counseled against implementing pilot projects too quickly. He
recommended letting the FJC study the existing projects first, and moving only when the
committee was sure that the projects’ contents would work. Judge Sutton responded that he saw
no reason why pilot-project advocacy should stop—especially since such advocacy isn’t
designed to mandate effective procedures but to suggest potentially useful ones. Another
member agreed, and pointed out that studies and pilot projects could always take place
simultaneously.

Finally, members sounded a note of caution about research methodology. One stressed
the importance of getting independent opinions from participants, recalling an instance where
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rocket-docket practitioners were asked about their views on the process in full view of rocket-
docket judges. Two district judges reiterated that numbers do not tell the whole story. Sometimes
a case gets delayed for wholly appropriate reasons. And sometimes statistics are skewed by
background factors not immediately apparent.

Judge Scirica: Requiring Initial Disclosure of Unfavorable Material
PRESENTATION

Judge Scirica explored the feasibility of requiring parties to disclose material unfavorable
to their side by rule. In the 1990s, he said, the committee tried to do just that, but the proposal
triggered a firestorm. Opponents argued that most cases did not require adverse disclosures, and
that aggressive discovery techniques would ferret out such information in the cases that did.
They also invoked the adversarial nature of the American justice system, arguing that a “civil
Brady regime” would disrupt the attorney-client relationship. Eventually, the committee settled
on a compromise position—explored through pilot projects in the Central District of California
and the Northern District of Alabama—that retained initial disclosures but eliminated the
requirement to disclose unfavorable material.

Today, Judge Scirica continued, an expanded initial disclosure regime might find a
warmer reception. To test the waters, he envisioned two separate types of pilot projects. One
would apply a robust but general initial disclosure regime to all civil cases. Another would apply
a tailored initial disclosure requirement to certain categories of cases—say, employment
discrimination or civil rights. The former is best left to the Standing and Civil Rules Committee,
he advised; the latter, to a committee of experienced lawyers from both sides of the podium.

DISCUSSION

Every member who spoke expressed support for an expanded initial disclosure regime.
One provided an especially powerful example from Arizona. In 1991, the Arizona Supreme
Court adopted a robust mandatory disclosure rule that covered favorable and unfavorable
material. The same debate took place. Now, however, Arizona’s local rules have overwhelming
support. In fact, seventy percent of lawyers who practice in both federal and Arizona state court
prefer the state disclosure system to the federal one.

Another speaker, who served on the committee during its first attempt to mandate adverse
disclosures, argued that the committee should not be traumatized by that experience. The
committee, he said, had been right all along. And this time, it knows what pitfalls to avoid. For
example, it will not keep the bar in the dark until the very end of the process.

The committee also endorsed category-specific disclosures. Many district judges have
already embraced the Federal Initial Discovery Protocols for Employment Cases. One member
reported that, although the Protocols encountered initial resistance, the employment bar now
loves them because they generate information that would otherwise require a six- to seven-month
discovery battle to get. Another member explained that the Southern District of New York had
successfully implemented similar protocols for § 1983 cases that helped clear out its cluttered
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docket. One district judge advised the committee to make sure it doesn’t define categories too
narrowly. She has used the Employment Protocols for two years, in which time only three cases
have qualified under its definition of “employment.” Finally, one member reiterated his belief
that the committee should not endorse new pilot projects without studying the existing ones more
thoroughly.

Judge Sutton concluded that the committee appears to support studying an expanded
initial disclosure system. This, he said, might be the time to try again.

Judge Fitzwater: Streamlined Procedure
PRESENTATION

Judge Fitzwater surveyed the many existing pilot projects that offer litigants streamlined
procedures. According to the Institute for the Advancement of the American Legal System
(IAALYS), successful projects have five key features:

a short trial that limits time to present evidence,

a credible trial date,

an expedited and focused pretrial process,

relaxed evidentiary standards that encourage parties to agree to admission, and
voluntary participation.

Judge Fitzwater then summarized two examples of what such a pilot project might look
like. He could not find data about how often summary procedures had been used, but the
procedures themselves are well-known. He started with the short-trial regime established by the
District of Nevada in 2013. Litigants who opt into that system lose their right to discovery. In
return, they receive a trial within 150 days of initial assignment, with a 60-day continuance
available in limited circumstances. Evidence may be admitted without authentication or
foundation by a live witness, and parties are encouraged to submit expert testimony through
reports and not live testimony. At the trial itself, each party receives 9 hours to allocate among
all trial phases as it chooses. The litigants present their arguments before a condensed jury—and
once the trial is over, their ability to file post-trial motions is limited.

He then contrasted Nevada’s system with the short-trial process in the Western District of
Pennsylvania. That district does not eliminate a party’s right to discovery but instead puts
numerical limits upon it. Each party only has three hours to present evidence to the jury, with
additional time for jury selection allocated at the judge’s discretion. Finally, and most critically,
the system bars parties from filing motions for summary judgment or motions in limine. Other
pretrial motions may be filed only with leave of court.

Judge Fitzwater placed particular emphasis on this last provision. In the mine-run civil
case, dispositive motions—not discovery disputes—were the main source of delay. Ironically,
the Civil Justice Reform Act’s reporting procedures reinforce the incentive to work on motions,
not cases: Judges must report a motion as pending after six months, but need not report a case as
pending until three years elapse.
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DiISCUSSION

Many committee members expressed skepticism that a voluntary program would
succeed. One pointed out that the Northern District of California abandoned a similar short-trial
procedure after litigants declined to use it. Several district judges on the committee who have
given litigants an expedited-trial option encountered the same problem. In light of that
experience, they recommended that any pilot project in this area be mandatory, not voluntary.

Judge Sutton asked Professor Cooper why his proposal in the 1990s to apply simplified
procedural rules to small-stakes cases failed to gain traction. Professor Cooper explained that the
proposal failed after a district judge pronounced it “elegant on paper but of no practical use.” He
also pointed out two potential implementation issues: First, different lawyers define a “small-
stakes case” differently; and second, how should a simplified system treat a small-stakes case
with a demand for injunctive relief?

One appellate judge recommended against defining “small stakes” using a dollar amount.
She cited her experience with the Class Action Fairness Act, which contains a similar dollar-
amount requirement, and collateral litigation over manipulation of that requirement. Another
appellate judge warned that mandating streamlined procedures for certain categories of cases, but
not others, will be tricky.

* * *

Judge Sutton summed up the conversation. At a minimum, he said, everybody agrees that
the committee should study the many pilot projects in existence. And nobody thinks the
committee should refrain from considering the possibility of civil litigation reform; the only
worry is that specific reforms might be more complicated than anticipated. As such, he asked the
Civil Rules Committee to study this topic and give its thoughts at the upcoming May meeting.
He also advised it to consult Judge Fogel to see what FJC resources are available, and to
coordinate with IAALS and the legal academy as well.

NEXT COMMITTEE MEETING

Judge Sutton concluded the meeting by announcing that the committee will next convene
on May 28-29, 2015, in Washington, D.C.

Respectfully submitted,

Judge Jeffrey S. Sutton
Chair



