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Mr. Peter G. McCabe

Secretary

Committee on Rules of Practice and Procedure of the Judicial
Conference of the United States

Administrative Office of the United States Courts

Thurgood Marshall Federal Judiciary Building

One Columbus Circle, N.E.

Washington, D.C. 20544

Re: Testimony of Elliot Ganz Regarding the Proposed Amendment of Federal Rule of
Bankruptcy Procedure 2019

Dear Mr. McCabe:

The Loan Syndications and Trading Association (“LSTA”) appreciates this opportunity to testify
on the proposed amendment to Federal Rule of Bankruptcy Procedure 2019 (“Proposed Rule
2019”). The LSTA understands the painstaking effort your Committee has made to amend Rule
2019 to address legitimate interests and concerns. Set forth below is a summary of the testimony
that T will offer on behalf of the LSTA at the hearing in New York on February 5t

1. Following the Northwest Airlines decision that held that an ad hoc group of equity
holders was a “committee” under Rule 2019 and that, therefore, each member of the
group was required to disclose the price paid for its bankruptcy claims, the LSTA
(together with the Securities Industry and Financial Markets Association (“SIEMA™))
argued for the repeal of existing Rule 2019. The LSTA and SIFMA were concerned
that adverse parties would frequently demand the disclosure of sensitive and
confidential pricing information regarding the positions held by members of ad hoc
groups, giving rise to a litany of unnecessary, uneconomical and distracting litigation
proceedings. The LSTA and SIFMA were, unfortunately, correct in this regard, as
contested matters over Rule 2019 disclosures are now commonplace in chapter 11
cases.

Even so, many thoughtful participants in the bankruptcy process took issue with the
LSTA’s and SIFMA’s proposed solution on the grounds that certain disclosures
remain necessary in bankruptcy and, in certain respects, the existing rule did not go
far enough.
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The LSTA and SIFMA have taken these comments to heart and no longer argue for
the repeal of Rule 2019. Rather, the LSTA and SIFMA respectfully request that
Proposed Rule 2019 be modified to eliminate the requirement for pricing disclosures
(including the requirement to disclose the dates of a purchase or sale).

Proposed Rule 2019 satisfies legitimate disclosure concerns by requiring each holder
in a group (or, if the court so requires, a party in interest acting separately) publicly to
disclose the quantum and nature of its economic interests in the debtor. The LSTA
supports the amendment to the extent it would require those disclosures, which will
enable the bankruptcy court, the debtor and other parties in interest to not only
appreciate how large the group’s collective voice looms in the restructuring process,
but also to understand how “long” the committee members truly are in their holdings.

Proposed Rule 2019 goes beyond the practical and necessary requirements of
disclosure because it would compel public disclosure of an investor’s most
confidential and proprietary information: the date and price at which that investor
purchased (and/or sold) its bankruptcy claims.

It is well established that the price paid for a bankruptcy claim—whether par or
pennies on the dollar—bears no legal or practical relevance to how it should be
treated in the debtor’s bankruptcy.

More importantly, if pricing disclosures required by Proposed Rule 2019 were to
become the norm, then holders of bankruptcy claims would be discouraged from
working together and playing active roles in chapter 11 restructurings.

In those highly unusual circumstances (such as one involving substantial abuse of the
bankruptcy process), where pricing information might indeed be relevant to some
issue in the case, routine discovery is more than sufficient to uncover the necessary
information.

If a court itself had questions about a party’s bonafides that called for reviewing
pricing information, then it could order a party to provide that information under
terms the court sees fit. Proposed Rule 2019 does not need a separate recognition of a
court’s ability to obtain disclosure, as it inherently possesses the power to make these
inquires.

The supposed protection in Proposed Rule 2019 for pricing information—it states that
the court must direct such disclosure—in reality provides no protection whatsoever.
So long as one knows the date of purchase, prices can easily be determined by market
professionals by reference to numerous readily available pricing sources, including
TRACE quotes on Bloomberg screens for bonds and many popular loan pricing
services.
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a. “TRACE” provides real time actual bond prices to virtually all bond market
participants through their Bloomberg or Thomson Reuters screens.

b. LSTA/Thomson Reuters LPC’s and Markit’s loan pricing services provide
end-of-day mark-to-market loan prices to subscribers.

c. The LSTA’s actual trade data demonstrates that mark-to-market prices
provided by LSTA/Thomson Reuters LPC loan pricing service for distressed
debt is, on average, within only 160 points of actual trade prices.

d. So, by referring to TRACE or Thomson Reuters LPC end-of-day prices,
market professionals can easily determine the prices paid for bonds and loans
so long as they have dates on which they traded.

I have attached a PowerPoint presentation that I will use to support point 8 above.

Respectfully submitted,

Elliot Ganz
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