COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

JEFFREY S. SUTTON CHAIRS OF ADVISORY COMMITTEES
CHAIR
STEVEN M. COLLOTON
REBECCA A. WOMELDORF APPELLATE RULES

SECRETARY

SANDRA SEGAL IKUTA
BANKRUPTCY RULES

JOHN D. BATES
CIVIL RULES

DONALD W. MOLLOY
CRIMINAL RULES

WILLIAM K. SESSIONS I
EVIDENCE RULES

MEMORANDUM

TO: Hon. Jeffrey S. Sutton, Chair
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RE: Report of Advisory Committee on Appellate Rules
DATE: December 14, 2015
l. Introduction

The Advisory Committee on Appellate Rules met on October 29, 2015 in Chicago, Illinois.
The Committee approved for publication three sets of proposed amendments. These amendments
relate to (1) stays of theissuance of the mandate under Rule 41; (2) the authorization of local rules
that would prevent thefiling of an amicus brief based on party consent under Rule 29(a) whenfiling
the brief would cause the disqualification of ajudge; and (3) the extension of filing and serving a
reply brief in appealsand cross appealsfrom 14 daysto 21 daysunder Rules 31(a)(1) and 28.1(f)(4).
The Committee also considered nine additional items and decided to remove three of them fromits
agenda. Since the October meeting, the Committee has received one additional new item to
consider.

Part 11 of this report discusses the proposals for which the Committee seeks approval for
publication. Part 11l covers the other matters under consideration.

The Committee has scheduled its next meeting for April 5-6, 2015. Detailed information

about the Committee’s activities can be found in the Reporter’s draft of the minutes of the April
meeting and in the Committee' s study agenda, both of which are attached to this report.
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[1. Action Items—for Publication

The Committee seeks approval for publication of three sets of proposed amendments as set
forth in the following subsections.

A. Stays of the Issuance of the Mandate: Rule 41

Appellate Rule 41(b) provides that “[t]he court's mandate must issue 7 days after the time
tofileapetition for rehearing expires, or 7 days after entry of an order denying atimely petition for
panel rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever is later,”
but also provides that “[t]he court may shorten or extend thetime.” Under Rule 41(d)(1), atimely
rehearing petition or stay motion presumptively “stays the mandate until disposition of the petition
or motion.” A party can seek astay pending thefiling of acertiorari petition; if the court grants such
astay and the party who sought the stay files the certiorari petition, then Rule 41(d)(2)(B) provides
that “the stay continues until the Supreme Court’ sfina disposition.” Rule 41(d)(2)(D) directs that
“[t]he court of appeals must i ssue the mandate immediatel y when acopy of the Supreme Court order
denying the petition for writ of certiorari isfiled.”

In light of issues raised in Ryan v. Schad, 133 S. Ct. 2548 (2013) (per curiam), and Bell v.
Thompson, 545 U.S. 794 (2005), the Committee has studied whether Rule 41 should be amended
(2) to clarify that a court must enter an order if it wishes to stay the issuance of the mandate; (2) to
address the standard for stays of the mandate; and (3) to restructure the Rule to eliminate
redundancy. The Committee now seeks approval to publish proposed amendments to accomplish
these changes. The proposed amendments are set out in an enclosure to this report.

Before 1998, Rule 41 referred to a court’s ability to shorten or enlarge the time for the
mandate’ sissuance “by order.” The phrase “by order” was deleted as part of the 1998 restyling of
the Rule. Though the change appears to have been intended as merely stylistic, it has caused
uncertainty concerning whether a court of appeals can stay its mandate through mere inaction or
whether such a stay requires an order. The proposed amendmentsto Rule 41(b) would specify that
the mandate is stayed only "by order.” Requiring stays of the mandate to be accomplished by court
order will provide noticeto litigants and facilitate review of the stay.

The amendmentsto Rule 41(d) ssimplify and clarify the current rules pertaining to issuance
of astay pending apetitionfor awrit of certiorari to the Supreme Court. Thedeletion of subdivision
(d)(2) isintended to streamline the Rule by removing redundant language; no substantive changeis
intended. Subdivision (d)(4) —i.e., former subdivision (d)(2)(D) — is amended to specify that a
mandate stayed pending a petition for certiorari must issue immediately once the court of appeals
receivesacopy of the Supreme Court’ sorder denying certiorari, unlessthe court of appeal sfindsthat
extraordinary circumstances justify afurther stay. In Schad and Bell, without deciding whether the
current version of Rule 41 provides authority for a further stay of the mandate after denia of
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certiorari, the Supreme Court ruled that any such authority could be exercised only in * extraordinary
circumstances.” Schad, 133 S. Ct. at 2551. Because a court of appeals has inherent authority to
recall amandatein extraordinary circumstances, Calderon v. Thompson, 523 U.S. 538, 550 (1998),
the Committee thought there was little point in considering whether to forbid extensions of time
altogether. Theamendment to subdivision (d)(4) makesexplicit that the court may stay themandate
after the denial of certiorari, and also makes explicit that such a stay is permissible only in
extraordinary circumstances.

Some have suggested that under the current rule, a court may extend the time after adenial
of certiorari without extraordinary circumstances under Rule 41(b). The proposed amendment to
Rule 41(b) would establish that a court may extend the time only "in extraordinary circumstances’
or pending a petition for certiorari under the conditions set forth in Rule 41(d). The "extraordinary
circumstances' requirement is based on the strong interest of litigants and the judicia system in
achieving finality. The proposed amendment would apply the “extraordinary circumstances’
requirement both after a denial of certiorari and when no party petitions for a writ of certiorari,
because the strong interests in finality counsel against extensions unless a heightened standard is
met.

B. Authorizing Local Ruleson the Filing of Amicus Briefs: Rule 29(a)

Federal Rule of Appellate Procedure 29(a) specifies that an amicus curiae may file a brief
with leave of the court or without leave of the court "if the brief statesthat al partieshave consented
to itsfiling." A potential concern is that the parties might consent to the filing of a brief by an
amicuscuriae, and that filing may causetherecusal of one or morejudges either on the panel hearing
the case or voting on whether to rehear the case en banc. Severa Circuits have adopted local rules
to address this concern. For example, D.C. Circuit Rule 29(b) states. “Leave to participate as
amicus will not be granted and an amicus brief will not be accepted if the participation of amicus
would result in the recusal of amember of the panel that has been assigned to the case or amember
of the en banc court when participation is sought with respect to a petition for rehearing en banc.”
The Second, Fifth, and Ninth Circuits have similar local rules.

These local rules appear to be inconsistent with Rule 29(a) because they do not allow the
filing of amicus briefs based solely on consent of the partiesin al instances. The Committee seeks
approva to publish an amendment to authorize local rules limiting the filing of amicus briefs in
situations when they would disqualify ajudge. The proposed amendment is set out in an enclosure
to this report. The Committee believed that the local rules should be authorized because they
reasonably conclude that the court’ s interest in avoiding disqualification of one or more judges on
ahearing panel or in arehearing vote outweighs the interest of a putative amicus curiaein filing a
brief.
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C. Extension of Timefor Filing Reply Briefs: Rules 31(a)(1) and 28.1(f)(4)

Federal Rule of Appellate Procedure Rules 31(a)(1) and 28.1(f)(4) give parties 14 days after
service of the appellee's brief to file areply brief in appeals and cross-appeals. In addition, Rule
26(c) providesthat "[w]hen aparty may or must act within a specified time after service, 3 daysare
added after the period would otherwiseexpire.” Accordingly, partieseffectively have 17 daystofile
areply brief. Pending amendments, however, soonwill eliminatethe“three-day rule”’ in Rule 26(c),
thus reducing the effective time for filing areply brief from 17 daysto 14 days.

The Committee considered whether Rules 31(a)(1) and 28.1(f)(4) should be amended to
extend the period for filing reply briefs in light of the elimination of the three-day rule. The
Committee concluded that effectively shortening the period from 17 daysto 14 days could adversely
affect the preparation of useful reply briefs. Because time periods are best measured in increments
of 7 days, the Committee concluded the period should be extended to 21 days. The Committee now
seeks approval to publish amendmentsto Rules 31(a)(1) and 28.1(f)(4) that would accomplish this
result.

The Committee did not believe that extending the period for filing areply brief would delay
the completion of appellate litigation. For the 12-month period ending September 30, 2014, the
median timefrom thefiling of the appellee's"last brief" to oral argument or submission onthebriefs
was 3.6 months nationally. The Administrative Office does not specifically measure the time from
filing of the "reply brief" to oral argument, perhaps because the reply brief is optional. Given this
3.6-month median time period, however, a four-day increase over the 17 days allowed under the
current rulesisnot likely to have adiscernibleimpact on the scheduling or submission of cases. See
Administrative Office of the U.S. Courts, Table B-4A ("U.S. Courts of Appeas—Median Time
Intervalsin Monthsfor Civil and Criminal Appeals Terminated ontheMerits, by Circuit, During the
12-Month Period Ending September 30, 2014"). The Committee’ sclerk representativereported his
understanding that the circuits typically set cases for oral argument after receipt of the appellee’s
brief, and that a modest change in the deadline for areply brief should not affect this scheduling.

[1. I nformation ltems

The Committeeis studying aproposal to expand the disclosure requirementsin Rules 26.1
and 29(c) so judgescan evaluatewhether recusal iswarranted. Local rulesinvariouscircuitsimpose
disclosurerequirementsthat go beyond thosefound in Rules 26.1 and 29(c), which call for corporate
parties and amici curiae to file corporate disclosure statements. At its October 2015 meeting, the
Committee discussed six possible amendments to these Rules. The Committee plans to study the
matter further, in coordination with other advisory committees and the Committee on Codes of
Conduct as warranted.
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The Committee is considering a proposa to address a potential problem involving class
action settlement objectors. A member of aclass may object to asettlement, filean appeal, and then
offer to drop the appeal in exchange for consideration from counsel representing the class. A
concern isthat such class members might not make their objectionsin good faith based on genuine
objections, but instead might simply be attempting to leverage their ability to delay the settlement
in order to extract payment. Because the solution to this problem may involve changes to both the
Civil and Appellate Rules, the Committee is coordinating with the Civil Rules Committee on this
matter, and the Civil Rules Committee likely will report on this matter as well.

The Committee is studying possible amendments to Federal Rule Civil Procedure 62(a),
which concerns bonds that an appellant must post to stay the execution of a judgment during the
pendency of an appeal. Although the possible amendments would address a Civil Rule, the matter
is of interest to the Appellate Rules Committee because appeal bonds are an appellate issue. The
Appellate Rules Committee has conveyed itsviewsto those working onthe matter inthe Civil Rules
Committee, and the Civil Rules Committee likely will report on this matter.

The Committee is considering a recent suggestion that would address several aspects of
appealshy litigants proceeding in forma pauperis. Theissuesraised includewhether to excludeany
part of a social security number in court filings, whether to seal motions to proceed in forma
pauperis, and whether to require opposing counsel to make certain types of authorities availableto
pro selitigants. The Committeeisstudying thedesirability and feasibility of the suggested reforms.

The Committeeis considering whether to amend the A ppellate Rul esto address whether the
$500 fee for docketing a case under 28 U.S.C. § 1913 isrecoverable as costsin the district court or
inthe court of appeals. The Committee has been advised that thereisalack of uniformity in practice
among thecircuitsandisseeking additional information from clerksof court about current practices.
The Committee will continue to study the matter.
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PROPOSED AMENDMENTS TO THE FEDERAL

RULES OF APPELLATE PROCEDURE"

Rule 41. Mandate: Contents; Issuance and Effective

(@)

(b)

(©)

(d)

Date; Stay

Contents. Unless the court directs that a formal
mandate issue, the mandate consists of a certified
copy of the judgment, a copy of the court’s opinion, if
any, and any direction about costs.

When Issued. The court’s mandate must issue 7 days
after the time to file a petition for rehearing expires, or
7 days after entry of an order denying a timely petition
for panel rehearing, petition for rehearing en banc, or
motion for stay of mandate, whichever is later. The

court may shorten or extend the time_by order. The

court may extend the time only in extraordinary

circumstances or under Rule 41(d).

Effective Date. The mandate is effective when
issued.

Staying the Mandate_Pending a Petition for

Certiorari.

1

New material is underlined in red; matter to be omitted is

lined through.
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2 ; sion § iorari

#—(1)

B2

A party may move to stay the mandate pending
the filing of a petition for a writ of certiorari in
the Supreme Court. The motion must be served
on all parties and must show that the-eertiorari
petition would present a substantial question and
that there is good cause for a stay.

The stay must not exceed 90 days, unless the
period is extended for good cause or unless the
party who obtained the stay files a petition for
the writ and so notifies the circuit clerk in
writing within the period of the stay. In that
case, the stay continues until the Supreme

Court’s final disposition.
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39

40

41

42

43

44

45

46

{&)—(3) The court may require a bond or other security
as a condition to granting or continuing a stay of
the mandate.

B)—(4) The court of appeals must issue the mandate
immediately when on receiving a copy of a
Supreme Court order denying the petition for

writ—of—certiorari—is—fHed, unless extraordinary

circumstances exist.

Committee Note

Subdivision (b). Subdivision (b) is revised to clarify
that an order is required for a stay of the mandate and to
specify the standard for such stays.

Before 1998, the Rule referred to a court’s ability to
shorten or enlarge the time for the mandate’s issuance “by
order.” The phrase “by order” was deleted as part of the
1998 restyling of the Rule. Though the change appears to
have been intended as merely stylistic, it has caused
uncertainty concerning whether a court of appeals can stay
its mandate through mere inaction or whether such a stay
requires an order. There are good reasons to require an
affirmative act by the court. Litigants—particularly those
not well versed in appellate procedure—may overlook the
need to check that the court of appeals has issued its
mandate in due course after handing down a decision. And,
in Bell v. Thompson, 545 U.S. 794, 804 (2005), the lack of
notice of a stay was one of the factors that contributed to
the Court’s holding that staying the mandate was an abuse
of discretion. Requiring stays of the mandate to be
accomplished by court order will provide notice to litigants
and can also facilitate review of the stay.

A new sentence is added to the end of subdivision (b)
to specify that the court may extend the time for the
mandate’s issuance only in extraordinary circumstances or
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pursuant to Rule 41(d) (concerning stays pending petitions
for  certiorari). The extraordinary-circumstances
requirement reflects the strong systemic and litigant
interests in finality. Rule 41(b)’s presumptive date for
issuance of the mandate builds in an opportunity for a
losing litigant to seek rehearing, and Rule 41(d) authorizes
a litigant to seek a stay pending a petition for certiorari.
Delays of the mandate’s issuance for other reasons should
be ordered only in extraordinary circumstances.

Subdivision (d). Two changes are made in
subdivision (d).

Subdivision (d)(1)—which formerly addressed stays
of the mandate upon the timely filing of a motion to stay
the mandate or a petition for panel or en banc rehearing—
has been deleted and the rest of subdivision (d) has been
renumbered accordingly. In instances where such a
petition or motion is timely filed, subdivision (b) sets the
presumptive date for issuance of the mandate at 7 days after
entry of an order denying the petition or motion. Thus, it
seems redundant to state (as subdivision (d)(1) did) that
timely filing of such a petition or motion stays the mandate
until disposition of the petition or motion. The deletion of
subdivision (d)(1) is intended to streamline the Rule; no
substantive change is intended.

Subdivision (d)(4)—i.e., former subdivision (d)(2)(D)
—is amended to specify that a mandate stayed pending a
petition for certiorari must issue immediately once the court
of appeals receives a copy of the Supreme Court’s order
denying certiorari, unless the court of appeals finds that
extraordinary circumstances justify a further stay. Without
deciding whether the prior version of Rule 41 provided
authority for a further stay of the mandate after denial of
certiorari, the Supreme Court ruled that any such authority
could be exercised only in “extraordinary circumstances.”
Ryan v. Schad, 133 S. Ct. 2548, 2551 (2013) (per curiam).
The amendment to subdivision (d)(4) makes explicit that
the court may stay the mandate after the denial of certiorari,
and also makes explicit that such a stay is permissible only
in extraordinary circumstances. Such a stay cannot occur
through mere inaction but rather requires an order.
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The reference in prior subdivision (d)(2)(D) to the
filing of a copy of the Supreme Court’s order is replaced by
a reference to the court of appeals’ receipt of a copy of the
Supreme Court’s order. The filing of the copy and its
receipt by the court of appeals amount to the same thing (cf-
Rule 25(a)(2), setting a general rule that “filing is not
timely unless the clerk receives the papers within the time
fixed for filing”), but “upon receiving a copy” is more
specific and, hence, clearer.
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Rule 29. Brief of an Amicus Curiae

(@) When Permitted. The United States or its officer or
agency or a state may file an amicus-curiae brief
without the consent of the parties or leave of court.
Any other amicus curiae may file a brief only by leave
of court or if the brief states that all parties have

consented to its filing, except that a court of appeals

may by local rule prohibit the filing of an amicus brief

that would result in the disqualification of a judge.

* * %% %

Committee Note

Under current Rule 29(a), by the parties’ consent
alone, an amicus curiae might file a brief that results in the
disqualification of a judge who is assigned to the case or
participating in a vote on a petition for rehearing. The
amendment authorizes local rules, such as those previously
adopted in some circuits, that prohibit the filing of such a
brief.
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Rule 31. Serving and Filing Briefs
(@) Time to Serve and File a Brief.
(1) The appellant must serve and file a brief within
40 days after the record is filed. The appellee
must serve and file a brief within 30 days after
the appellant’s brief is served. The appellant
may serve and file a reply brief within 34 21
days after service of the appellee’s brief but a
reply brief must be filed at least 7 days before
argument, unless the court, for good cause,
allows a later filing.
* % ** %
Committee Note
Subdivision (a)(1) is revised to extend the period for
filing a reply brief from 14 days to 21 days. Before the
elimination of the “three-day rule” in Rule 26(c), attorneys
were accustomed to a period of 17 days within which to file
a reply brief, and the committee concluded that shortening
the period from 17 days to 14 days could adversely affect
the preparation of useful reply briefs. Because time periods

are best measured in increments of 7 days, the period is
extended to 21 days.
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Rule 28.1. Cross-Appeals
() Time to Serve and File a Brief. Briefs must be
served and filed as follows:

(1) the appellant’s principal brief, within 40 days
after the record is filed;

(2) the appellee’s principal and response brief,
within 30 days after the appellant’s principal
brief is served;

(3) the appellant’s response and reply brief, within
30 days after the appellee’s principal and
response brief is served; and

(4) the appellee’s reply brief, within 24 21 days after
the appellant’s response and reply brief is served,
but at least 7 days before argument unless the

court, for good cause, allows a later filing.
* * * *x %

Committee Note

Subdivision (f)(4) is amended to extend the period for
filing a reply brief from 14 days to 21 days. Before the
elimination of the “three-day rule” in Rule 26(c), attorneys
were accustomed to a period of 17 days within which to file
a reply brief, and the committee concluded that shortening
the period from 17 days to 14 days could adversely affect
the preparation of useful reply briefs. Because time periods
are best measured in increments of 7 days, the period is
extended to 21 days.
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FRAP Item
07-AP-E

07-AP-I

08-AP-A

08-AP-C

Advisory Committee on Appellate Rules
Table of Agenda Items—December 2015

Proposal

Consider possible FRAP amendmentsin response to
Bowlesv. Russell (2007).

Consider amending FRAP 4(c)(1) to clarify the effect of
failure to prepay first-class postage.

Amend FRAP 3(d) concerning service of notices of
appeal.

Abolish FRAP 26(c)’ s three-day rule.

January 7-8 2016

Source

Mark Levy, Esq.

Hon. Diane Wood

Hon. Mark R. Kravitz

Hon. Frank H. Easterbrook

Current Status

Discussed and retained on agenda 11/07

Discussed and retained on agenda 04/08

Discussed and retained on agenda 11/08

Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/10

Discussed and retained on agenda 04/11

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15

Discussed and retained on agenda 04/08

Discussed and retained on agenda 11/08

Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15

Discussed and retained on agenda 11/08
Discussed and retained on agenda 10/15

Discussed and retained on agenda 11/08

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15
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FRAP Item
08-AP-R

09-AP-B

11-AP-C

11-AP-D

12-AP-B

12-AP-D

Proposal

Consider amending FRAP 26.1 (corporate disclosure)
and the corresponding requirement in FRAP 29(c)

Amend FRAP 1(b) to include federally recognized
Indian tribes within the definition of “state”

Amend FRAP 3(d)(1) to take account of electronic filing

Consider changesto FRAP in light of CM/ECF

Consider amending FRAP Form 4's directive concerning
institutional -account statements for 1FP applicants

Consider the treatment of appeal bonds under Civil Rule
62 and Appellate Rule 8

January 7-8 2016

Source

Hon. Frank H. Easterbrook

Daniel 1.S.J. Rey-Bear, Esq.

Harvey D. Ellis, Jr., Esq.

Hon. Jeffrey S. Sutton

Peter Goldberger, Esqg., on
behalf of the National
Association of Criminal
Defense Lawyers (NACDL)

Kevin C. Newsom, Esq.

Current Status

Discussed and retained on agenda 04/09
Discussed and retained on agenda 04/14
Discussed and retained on agenda 10/14
Discussed and retained on agenda 04/15
Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/09
Discussed and retained on agenda 04/10
Discussed and retained on agenda 10/10
Discussed and retained on agenda 10/11
Discussed and retained on agenda 04/12;
Committee will revisitin 2017

Discussed and retained on agenda 04/13
Discussed and retained on agenda 10/15

Discussed and retained on agenda 10/11
Discussed and retained on agenda 09/12
Discussed and retained on agenda 04/13
Discussed and retained on agenda 04/14
Discussed and retained on agenda 10/14
Discussed and retained on agenda 04/15
Discussed and retained on agenda 10/15

Discussed and retained on agenda 09/12
Discussed and retained on agenda 10/15

Discussed and retained on agenda 09/12
Discussed and retained on agenda 04/15
Discussed and retained on agenda 10/15
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12-AP-E

12-AP-F

13-AP-B

13-AP-H

14-AP-D

15-AP-A

15-AP-B

15-AP-C

15-AP-D

Proposal

Consider treatment of length limits, including matters
now governed by page limits

Consider amending FRAP 42 to address class action
appeds

Amend FRAP to address permissible length and timing
of an amicus brief in support of a petition for rehearing
and/or rehearing en banc

Consider possible amendmentsto FRAP 41 in light of
Bell v. Thompson, 545 U.S. 794 (2005), and Ryan v.
Schad, 133 S. Ct. 2548 (2013)

Consider possible changes to Rule 29's authorization of
amicus filings based on party consent

Consider adopting rule presumptively permitting pro se
litigants to use CM/ECF

Technical amendment — update cross-reference to Rule
13in Rule 26(a)(4)(C)

Consider amendment to Rule 31(a)(1)’ s deadline for
reply briefs

Amend FRAP 3(a)(1) (copies of notice of appeal) and
3(d)(2) (service of notice of appeal)

January 7-8 2016

Source

Professor Neal K. Katyal

ProfessorsBrian T.
Fitzpatrick and Brian
Wolfman and Dean Alan B.
Morrison

Roy T. Englert, Jr., Esq.

Hon. Steven M. Colloton

Standing Committee

Robert M. Miller, Ph.D.

Reporter

Appellate Rules Committee

Paul Ramshaw, Esq.

Current Status

Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15

Discussed and retained on agenda 09/12
Discussed and retained on agenda 04/13
Discussed and retained on agenda 04/14
Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Draft approved 10/15 for submission to Standing Committee
Awaiting initial discussion

Draft approved 10/15 for submission to Standing Committee
Awaiting initial discussion

Discussed and retained on agenda 10/15

Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15

Awaiting initial discussion

Draft approved 10/15 for submission to Standing Committee
Awaiting initial discussion

Discussed and retained on agenda 10/15

Page 143 of 706



FRAP ltem Proposal

15-AP-E Amend the FRAP (and other sets of rules) to address
concerns relating to social security numbers; sealing of
affidavits on motions under 28 U.S.C. 8 1915 or 18
U.S.C. § 3006A; provision of authoritiesto pro se
litigants; and electronic filing by pro se litigants

15-AP-F Recovery of appellate fees

15-AP-H Electronic filing by pro se litigants

January 7-8 2016

Source

Prof. Gregory Sisk

Robert M. Miller, Ph.D.

Current Status

Awaiting initial discussion
Discussed and retained on agenda 10/15

Awaiting initial discussion
Discussed and retained on agenda 10/15

Awaiting initial discussion
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DRAFT

Minutes of the Fall 2015 Meeting of the
Advisory Committee on Appellate Rules
October 29-30, 2015

Chicago, Illinois

Attendance and I ntroductions

Judge Steven M. Colloton called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, October 29, 2015, at 9:00 am., at the Notre Dame Law Suite in Chicago,
llinois.

In addition to Judge Colloton, the following Advisory Committee members were present:
Professor Amy Coney Barrett, Judge Michagl A. Chagares, Justice Allison H. Eid, Mr. Gregory G.
Katsas, Mr. Neal K. Katyal, Judge Stephen Joseph Murphy 111, and Mr. Kevin C. Newsom. Solicitor
Genera Donald Verrilli wasrepresented by Mr. Douglas L etter, Director of the Appellate Staff of the
Civil Division, U.S. Department of Justice, and by Mr. H. Thomas Byron 111, Appeals Counsel of the
Appellate Staff of the Civil Division, both of whom were present. Judge Brett M. Kavanaugh was
absent.

Reporter Gregory E. Maggswas present and kept theseminutes. A ssociate Reporter Catherine
Struve participated by telephone for al but brief portions of the meeting.

Also present were Judge Jeffrey S. Sutton, Chair of the Standing Committee on Rules of
Practice and Procedure; Ms. RebeccaA. Womeldorf, Secretary of the Standing Committee on Rules
of Practice and Procedure and Rules Committee Officer; Mr. Michadl Ellis Gans, Clerk of Court
Representative to the Advisory Committee on Appellate Rules, Professor Daniel R. Coquillette,
Reporter, Committee on Rules of Practice and Procedure; and Ms. Shelly Cox, Administrative
Specidist in the Rules Committee Support Office of the Administrative Office.

Judge Robert Michael Dow Jr., amember of the Advisory Committee on Civil Rulesarrived
at11:30am. andleftat 12:30 p.m. Mr. Alex Dahl of Lawyersfor Civil Justice a so attended portions
of the meeting as an observer.

Judge Colloton called the meeting to order. He thanked Professor Barrett for her effortsin
making the Notre Dame Law Suite available to the Committee for this meeting. Judge Colloton
mentioned that Judge Peter T. Fay and Judge Richard G. Taranto had completed their service on the
Committee. Judge Colloton welcomed Judge Murphy as a new member. Judge Colloton also
explained that Judge Kavanaugh isanew member but was unableto attend. Judge Colloton thanked
Professor Struve for her long and diligent service as the reporter and her great assistance during the
transition, and the Committee applauded. Judge Colloton introduced Professor Maggs as the new
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reporter for thecommittee. Judge Colloton aso announced that Ms. MarieL eary, Research Associate
for the Appellate Rules Committee was unable to attend.

. Approval of the Minutes of the April 2015 Meeting

Judge Colloton directed the Committee's attention to the approva of the minutes from the
April 2015 meeting. An attorney member asked about the Committee's policy regarding the
identification of speakers in its meetings. He observed that the minutes mostly did not identify
speakers by name but sometimes included identifying information. Professor Coquillette said that
the tradition was not to identify members of the Committee when they speak because of concerns
about outside lobbying and about the ability of speakersto speak freely.

Two attorney members favored having the minutes identify speakers. Another attorney
member spokein favor of identifying speakers, noting that it was a public meeting. A judge member
said that the practice of not identifying members had been in place for many years. He believed that
the practice should be the same across committees. But he further said that he did not think that
identifying membersin the minuteswould affect lobbying. Mr. Letter said that representatives of the
Department of Justice should beidentified as such, which has been the practice. The Committeedid
not vote on whether to change the traditiona practice, leaving the matter open for further
consideration.

Anattorney member called the Committee'sattention to page 19 of the minutes[ AgendaBook
at 39], and asked Judge Colloton whether arepresentative of the Committee had spoken to the Fifth
Circuit about itslocal ruleson thelength of briefs. Judge Colloton said that no conversation had yet
occurred with the Fifth Circuit becauseit seemed premature. The proposed amendment to thefederal
rulesisstill pending, and if it isadopted, then the Fifth Circuit might opt out of the new length limits
or modify itslocal rule.

The minutes of the Spring 2015 meeting were approved by voice vote.

Judge Colloton mentioned that the minutes of the Standing Committee's May 2015 meeting
were not available in time for inclusion in the Agenda Book for this meeting. He summarized the
meeting, noting that the Standing Committee had approved all of the amendments proposed by the
Appellate Committee. The judicial Conference also has approved the proposed amendments, and
they have gone to the Supreme Court. Judge Sutton said that the Standing Committee was grateful
to the Appellate Rules Committee for preparing the proposed amendments.

[11. Action and Discussion Items
A. Item No. 13-AP-H (FRAP 41)

Judge Colloton introduced Item No. 13-AP-H, reminding the Committee that the item
concerns possible amendmentsto Rule 41 that would (1) clarify that a court of appeals must enter an
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order if it wishes to stay the issuance of the mandate; (2) address the standard for stays of the
mandate; and (3) restructure the Rule to eliminate redundancy.

Judge Colloton recounted that at its April 2014 meeting, the consensus of the Committeewas
that thewords"by order" should berestored to Rule41(b). Thus, acourt would haveto enter an order
if it wished to stay the issuance of the mandate.

On theissue of the standard for ordering a stay, the Committee discussed whether to add an
"extraordinary circumstances' test to Rules 41(b) and 41(d)(4). A judge member said that the
standard under Rule 41(d)(4) wasin fact already extraordinary circumstances and that the proposed
amendment would be merely acodification of existing practice. Thejudge member said that it isnot
clear what the current standard is under Rule 41(b).

An attorney member asked whether judges should have to state their reasoning for an
extension. Severa members were opposed to adding such arequirement.

The consensus of the Committee was to add the "extraordinary circumstances” test to both
Rules 41(b) and 41(d)(4). The Committee then discussed how to phrasethewording. Anacademic
member suggested that Rule 41(b) and (d)(4) should be phrased consistently. An attorney member
suggested that the phrase "unless extraordinary circumstancesexist” for Rule 41(d). The Committee
also agreed to this proposal by consensus.

The Committee then considered Professor Kimbl €'s styl e suggestionsas shownin the Agenda
Book. The Committee approved the suggested changes, including his proposal to delete the word
"certiorari" in Rule 41(d)(1) and (d)(4).

The Committee then set this item aside so that the Reporter could prepare a document
showing all of the changes proposed at the meeting. The Committee resumed discussion of thisitem
at the end of the meeting. The Reporter circulated electronically adocument showing the changes.*

! The circulated electronic document contained the following text, which the Committee
approved:

Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

(a) Contents. Unless the court directs that a formal mandate issue, the mandate consists
of acertified copy of the judgment, a copy of the court's opinion, if any, and any direction about
costs.

(b) When Issued. The court's mandate must issue 7 days after the time to file a petition
for rehearing expires, or 7 days after entry of an order denying atimely petition for panel
rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever islater. The
court may shorten or extend the time by order. The court may extend thetime only in
extraordinary circumstances or under Rule 41(d).

(c) Effective Date. The mandate is effective when issued.

(d) Staying the M andate Pending a Petition for Certiorari.

f : : hetimelfitine of
3
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An attorney member of the Committee asserted that Rule 41(b) is warranted by the interest
in finality which warrants a high bar. The member also asserted that Rule 41(d)(4) codifies the
Supreme Court's decisions.

After reviewing the changes, Committee approved the revised version of the rule by
consensus. A judge member moved to send the draft, as approved, to the standing committee. An
academic member seconded the motion. The Committee approved the motion by voice vote.

B. Item No. 08-AP-H (Manufactured Finality)

Judge Colloton introduced Item No. 08-AP-H and recounted its history. He explained that
this item concerns efforts of a would-be appellant to “manufacture” appellate jurisdiction after the
disposition of fewer than al the claims in an action by dismissing the remaining clams. The
Committee first discussed this matter in November 2008 and then revisited it at seven subsequent
meetings. At the April 2015 meeting, by consensus, the Committee decided to take no action on the
topic of manufactured finality. A judge member moved to remove the item from the agenda, and
another judge member seconded the motion. Without further discussion, the Committee approved
the motion by voice vote.

C. Item No. 08-AP-R (FRAP 26.1 & 29(c) disclosure requirements)

Judge Colloton introduced Item No. 08-AP-R. He reminded the Committee that local rules
in various circuits impose disclosure requirements that go beyond those found in Rules 26.1 and
29(c), which call for corporate partiesand amici curiaeto file corporate disclosure statements. Judge
Colloton said that the issue is whether additional disclosures should be required and, if so, which
additional disclosures.

Ay (1) A party may move to stay the mandate pending the filing of a
petition for awrit of certiorari in the Supreme Court. The motion must be served
on all parties and must show that the eertiorart petition would present a
substantial question and that there is good cause for a stay.

B} (2) The stay must not exceed 90 days, unless the period is extended
for good cause or unless the party who obtained the stay files a petition for the
writ and so notifies the circuit clerk in writing within the period of the stay. In
that case, the stay continues until the Supreme Court's final disposition.

£€) (3) The court may require abond or other security as a condition to
granting or continuing a stay of the mandate.

By (4) The court of appeals must issue the mandate immediately on
receiving when a copy of a Supreme Court order denying the petition ferwrit-of
eertiorari-tsfied, unless extraordinary circumstances exist.
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The Committee turned its attention to the discussion drafts of Rules 26.1 and 29 [Agenda
Book 117-119].

A judge member said that, as ageneral matter, judges would prefer more disclosure up front
so that they do not spend time on acase beforeaconflict isdiscovered. An attorney member said that
an opposing consideration was that requiring more disclosure could be onerous to attorneys.

The committee then turned its attention to specific issues in the discussion draft. The
summary of the Committee discussion in these minutes has been re-ordered to follow the structure
of therules.

Rule 26.1(a)(1): Members of the Committee discussed the draft proposal to add the words
"or effiliated.” Giventheindefiniteness of this phrase, the Committee considered whether the words
should be omitted.

Rule26.1(a)(2): Membersof the Committee were concerned that merely requiring aparty to
list the"trial" judgesin prior proceedings might be insufficient. 1n ahabeas case, for example, both
trial and appellate judges may have taken part in prior proceedings. A judge member proposed that
the word "trial" should be removed.

Rule 26.1 (8)(3): An attorney member said the term "partners and associates' should be
changed to "attorneys' or "lawyers.” He also asked whether the term "law firms' was appropriate,
given that entities other than law firms, such as public interest organizations, might represent parties
in alawsuit. He suggested replacing "law firms' with "legal organizations.”

Rule 26.1(d): Mr. Letter observed that in antitrust cases, requiring the disclosure of an
organizational victim could be problematic because there could be thousands of victims.

Rule 26.1(f): The Committee considered whether the word "intervenor” should be replaced
with the term "putative intervenor.”" The Committee also considered whether subsection (f) should
be deleted as unnecessary because, following intervention, intervenors would be parties and would
be covered by the rule.

Rule 29(c)(5)(D): Thediscussion of this provision focused on two questions. One question
was whether (D) should be deleted. Two attorney members said that attorneys often do not list
everyone who worked on abrief. One of the attorney members asked this hypothetical: "If alawyer
read abrief and gave afew comments, would that haveto be disclosed?’ A judge member asked this
hypothetical: "If ajudge's son or daughter wrote a brief, should that have to be disclosed or not?"
An academic member asked whether there were actual examples of past problems. A judge member
thought that the rule was unredlistically strict. The second question discussed was, if (D) is not
deleted, whether the phrase "contributed to" was too broad. A judge member suggested using the
word "authored" because it would not include those who merely reviewed a brief and made
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comments. Mr. Letter asked whether the Supreme Court has experience with what the word
"authored" meant.

Following all of the discussion, the sense of the Committee appeared to be that the draft
should be revised, to delete "trid" in Rule 26.1(a)(2); to replace "partners and associates' with
"lawyers" andtoreplace”law firms' with"legal organizations' in Rule 26.1(a)(3); andeither tostrike
Rule 29(c)(5)(D) or to replace the phrase " contributed to the preparation” with "authored in whole or
part.” The Committee did not make definite conclusions with respect to the other issues. Judge
Colloton said that he did not think the item was ready to send to the Standing Committee.

D. Item No. 12-AP-F (FRAP 42 Class Action Appeals)

Judge Colloton introduced Item No. 12-AP-F, which concerns possible problems when
objectorsto class action settlements ask for consideration to drop their appeals. Judge Colloton then
turned the discussion over to Judge Dow, who discussed the work of the Civil Committee. Judge
Dow began by saying that Prof. Catherine Struve's memorandum [Agenda Book at 145-171] was
directly on point.

Judge Dow explained that while it would be an error to say that al class action settlement
objectorsarebad, some objectorsmay be causing delayswith extortionate appeals. Heexplained that
aclass member may lay low while a class action settlement is negotiated, file a pro formaobjection
to the settlement in the district court, and then surface by filing an appeal. After filingthe appeal, the
objector then may call counsel and ask for money to make the appea go away.

Judge Dow said that the proposed changes have two parts. First, objectors must state their
groundsfor objection to aclass action settlement under the proposed Federal Ruleof Civil Procedure
23(e)(5)(A) [Agenda Book, at 203-204]. Second, a district court would have to approve any
withdrawal of an objection under the proposed Rule 23(e)(5)(C) [Agenda Book at 204]. This
requirement of approva would not only alow district judges to prohibit "a payoff" but also likely
would discourage extortionate objections. Judge Dow said that the appellate and civil committees
need to work together to determine the implementation.

A judge member asked whether the proposed Rule 23(e)(5)(C) was a permissible Civil Rule
given that it effectively would limit what happens in the appellate courts. The judge member also
asked how a payment would come to the attention of the court of appeals absent a rule that the
objector or classcounsel must disclosethe payment. Another judgesaid that courtswould not usually
become involved in the withdrawal of an appeal. Judge Dow agreed that the Federal Rules of
Appellate Procedure a so should addresstheissue. Mr. Byron asked whether the sketch of Appellate
Rule42(c) [AgendaBook at 141] would suffice. Mr. Letter asked whether a payoff to aclass action
objector would be less of aconcern if the money was coming out of the class counsel's fees. Judge
Sutton asked whether an "indicative rule" under proposed Rule 42(c) would work. An attorney
member said that proposed Rule42(c) wasinconsi stent with general practicebecauseit would require
the court of appealsto refer amatter to the district court. Mr. Byron did not think it wasinconsistent,
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and Judge Sutton suggested that the procedure contemplated would be like sending a case back for
adetermination of whether thereisjurisdiction. Mr. Letter also thought that if there was nothing in
the Appellate Rules about withdrawing appeals, litigants might not know to look at Civil Rule 23.
The clerk representative asked what the district court would do with the case when it was sent back.
Judge Dow suggested that perhaps Rule 42 should require disclosure and approval of afee. Judge
Sutton suggested that an aternative would befor class counsel to seek an expedited appeal to reduce
the pressure for class objectors. Mr. Letter said that the procedure might be burdensome because
parties settle with appellants all the time. Prof. Coquillette suggested that it is an attorney conduct
problem.

Judge Dow said that he would take this matter to back to Civil Rules Committee to discuss
theissues. He emphasized that the sketch of proposed Rule 42(c) isawork in progress.

Mr. Dahl asked about the "indicative ruling" under Rule 23(e)(5): If the district court does
approvethe payment, could the objector appeal theindicativeruling? Judge Colloton suggested that
it would remain in the Court of Appedls.

The Committee was in recess for lunch.
D. Item No. 15-AP-C (Deadlinefor Reply Briefs)

Judge Colloton introduced Item No. 15-AP-C. He summarized past discussions, which had
recognized that most appellants now have effectively atotal of 17 daysto serve and filereply briefs
because of the 14 days provided by Rule 31(a)(1) and the 3 additional days provided by Rule 26(c).
The proposed revision of Rule 26(c) to eliminate the 3 additional dayswhen appellants serveandfile
documents electronically will effectively reduce the time for serving and filing a reply brief to 14
days. Judge Colloton said that the questions for the Committee are whether to modify Rule 31(a) to
extend the period from 14 days and, if so, whether the extended period should be 17 days or 21 days.

Judge Colloton noted that one question previously rai sed had been whether extending the time
for filing and serving areply brief would reduce the time before oral argument. On this point, he
noted that statistics suggest that the extension from 14 days to 21 days would be unlikely to have a
material effect becausein federal courts of appeal the mean period from thefiling of thelast appellate
brief to oral argument is currently 3.6 months [see Agenda Book at 265]. In addition, the clerk
representative recalled that a study had shown that no courts had waited until areply brief isfiled
before scheduling oral argument.

An attorney member said that 14 dayswastoo short for preparing and filing areply brief. He
further said that he would prefer 21 days to 17 days, explaining that the time for filing and serving
areply brief was already shorter than the timefor filing other briefs. He believed that the benefit to
attorneysand clientswould come at very little cost to the system. Another attorney member said that
attorneys in practice had internalized the 17-day period. He noted also that the period for filing a
reply brief starts when the response is actually filed, not when it is due, and the uncertainty of when
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the response will be filed a'so may make filing areply in 14 days difficult. He supported 21 days.
Professor Coquillette supported 21 days because 21 days is a multiple of 7 days, which helps keep
the reply brief due on a weekday. The appellate clerk liaison agreed that multiples of 7 days are
dightly easier for the clerks office to work with. An attorney member believed that additional time
will help lawyers produce better briefs. An appellate judge member said that the Supreme Court of
Colorado hasthe same schedule asthe current federal rule. Another appellate judge emphasized that
there should be areplacement for the lost three days and that 21 days made more sense than 17 days.

The sense of the Committee was to modify the Rules to extend the period for filing and
serving reply briefsfrom 14 daysto 21 days. Judge Colloton suggested that the Committee's reporter
prepare a marked-up draft showing the exact changes to Rules 31(a)(1) and 28.1(f)(4). The
Committee would then have an opportunity to vote on the proposed changes by email.

E. Item No. 14-AP-D (amicus briefsfiled by consent of the parties)

Judge Coalloton introduced Item No. 14-AP-D, which came to the advisory committee's
attention through discussion at the June meeting of the Standing Committee. He explained that some
circuitshave created local rulesthat appear to conflict with Rule 29(a). Although Rule 29(a) saysthat
an amicus may file a brief if all parties have consented to its filing, some local rules bar filing of
amicus briefs that would result in the recusal of ajudge. Judge Colloton said that questions for the
Committee are whether Rule 29(a) is optimal as written or whether Rule 29(a) should be revised to
permit what the local rules provide.

An appellate judge member explained how alowing the filing of an amicus brief in some
cases might require ajudge to recuse himself or herself. Although this possibility might not happen
often in panel cases, he explained that it could happen when a court hears a case en banc.

An attorney member supported the position of the local rules. He proposed adding this
sentence to the end of Rule 29(a): "The court may reject an amicus curiae brief, including one
submitted with all parties consent, where it would result in therecusal of any member of the court."
An appellate judge member asked whether there was away to reword the proposal becauseit seemed
odd to reject a brief after it had been filed.

Mr. Byron suggested that Rule 29(a) could be amended to allow circuits to adopt local rules.
An attorney member responded that a broad authorization might be problematic because a circuit
might bar all amicus briefs.

After further discussion, it wasthe sense of the Committeethat thelocal ruleswerereasonable
and that Rule 29(a) should be amended to allow the kinds of local rules that have been adopted by
the D.C., Second, Fifth, and Ninth Circuits. Judge Colloton asked the Committee's reporter to draft
and circulate proposed language for revising Rule 29(a) to achieve the Committee's objective. He
suggested that the Committee could vote on a proposed amendment by email.
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F. Item No. 12-AP-D (Civil Rule 62/Appeal Bonds)

Judge Colloton briefly recounted the history of this agendaitem and thanked all those who
had worked on it. Judge Colloton then invited Mr. Newsom to discuss the matter. Mr. Newsom
began by asking the Committee to compare the current version of Federal Rule of Civil Procedure
62 to the proposed " September 2015 Draft" revision of Rule 62 [AgendaBook at 294]. Mr. Newsom
then identified four principal points for consideration: (1) Under the current rule, there is a gap
between the automatic 14-day stay of ajudgment and the deadline for filing anything attacking the
judgment. (2) Most appellants currently obtain asingle bond (or other form of security) to cover both
the post-judgment period and the appeal period, but the current rule seemsto anticipate two different
bonds. (3) Although the current rule contemplates that appellants will give a bond as security,
sometimes appellants provide aletter of credit or other form of security. (4) The current rule does
not specify an amount for the bond.

Mr. Newsom explained that the proposed Rule 62(a) (1) would extend the automatic stay from
14 to 30 days, unless the court orders otherwise. This extension would address the current gap
between the 14-day stay of judgment and the deadline for filing an appea or other attack on the
judgment. Mr. Newsom explained that acourt might "order otherwise" if the court isconcerned about
the possibility that the losing party might try to hide assets during the period of the stay. The
proposed revision of Rule 62(a)(2) authorizes a stay to be secured by a bond or by other form of
security, such as aletter of credit or an escrow account. Mr. Newsom noted that the proposed rule
does not contemplate that the appellant would have to post more than one form of security. The
proposed rule, like the current rule, does not specify an amount of the bond or other security.
Proposed Rule 62(a)(3) authorizes a court to grant a stay in its discretion.

An attorney member was concerned about what might happen if ajudge did not grant a stay
to the appellant and the appellee lost on appeal. Mr. Newsom explained that the proposed revision
of Rule 62(c) would allow adistrict court to impose termsiif the district court denied a stay.

An attorney member was concerned that the proposed revision of Rule 62(b) would allow a
court to refuse a stay for good cause even though an appellant had provided security. The attorney
member thought that this proposed rule was contrary to current practice. The attorney member
asserted that practitioners currently assumethat if aclient who haslost at trial postsasufficient bond,
the client isentitled to astay. An appellate judge member asked whether the proposed Rule 62(b)
should be rewritten to make clear that ordinarily a stay would be granted. Another appellate judge
member asked whether this portion of the proposed Rule 62(b) should be eliminated.

Mr. Byron suggested that the appellee might have other options besides needing the denial of
astay.

Mr. Letter reminded the Committee that in a case in which the government isinvolved there

isan automatic 60-day period inwhichtofilean appea. SeeFed. R. App. P. 4(a)(1)(B). Asaresult,
even extending the automatic stay from 14 to 30 days will still lead to a gap.
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Judge Sutton said that the current version of Rule 62 is somewhat ambiguous. He wondered
whether that ambiguity might not be beneficial because it affords discretion.

Judge Colloton reminded the Committee that the proposal concerned aFederal Rule of Civil
Procedure, rather than aFederal Ruleof Appellate Procedure. But heemphasized that the Committee
may want to provide feedback to the Civil Rules Committee because the issue affects appellate
lawyers. He suggested communicating to the Civil Rules Committee that concerns were raised
among appellate lawyers that the current rule, in practice, has meant that thereis aright to astay if
the appellant posts a bond, and that the proposed Rule 62(b) appears to represent a shift in policy,
such that a stay upon posting security is not assured.

Summing up the discussion, Mr. Newsom asked whether the Committee thought it was
acceptablefor proposed Rule 62(a)(2) to require only asingle bond and to allow for aternativeforms
of security other than bonds, and for proposed Rule 62(a)(1) to extend the period of the automatic stay
from 14 days to 30 days. Thiswas the sense of the Committee.

G. Item No. 12-AP-D (FRAP Form 4 and institutional-account statements)

The reporter introduced Item No. 12-AP-D, which concerns Federa Rules of Appellate
Procedure Form 4. Question 4 requires a prisoner "seeking to appea ajudgment in acivil action or
proceeding” to attach an institutional account statement. The proposal is to add the phrase "(not
including a decision in a habeas corpus proceeding or a proceeding under 28 U.S.C. § 2255)" to
Question 4 so that prisoners would not have to attach such statements in habeas cases. The reporter
noted that Form 4 was amended in 2013 but the word processing templates for Form 4 which are
avalable at the U.S. Courts website have not yet been updated and still contain the pre-2013
language.

The clerk representative said that institutional account statements are currently filed in many
cases in which they are not needed. He further said that filed forms are not made public.

Mr. Letter said that he would ask the Bureau of Prisons to determine whether preparing the
account statementsis burdensome. The clerk representative said that he would inquire about whether
the form is burdensome for clerks of courts.

The reporter said that he would notify those responsible of the need to update the word
processing forms available on the U.S. Courts website.

The sense of the Committee was to |eave the matter on the agenda until moreinformation is
obtained and the word processing templates are corrected.

H. Item No. 14-AP-C (Issuesrelating to Morrisv. Atichity)

The reporter introduced Item No. 14-AP-C, which is a proposed rule that would require

10
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courtsto resolve issues raised by litigants. The reporter reminded the Committee that the item was
included on the agendafor the April 2015 meeting, but the Committee did not have time to address
it.

Following a brief discussion of the points raised in Professor Daniel Capra's memorandum
[AgendaBook at 369-370], an attorney member moved that Committee take no action and remove
theitem fromthe agenda. Another attorney member seconded the motion. The Committee approved
the motion by voice vote.

I. Item Nos. 08-AP-A, 11-AP-C, 11-AP-D, 15-AP-A, and 15-AP-D
(Possible amendmentsrelating to electronic filing)

Judge Chagaresintroduced theseitems. The Committee'sdiscussion focused onthreeissues.
Thefirst issuewaswhether pro selitigants should be permitted to file electronically. Judge Chagares
said that a consensus appears to be emerging among the Advisory Committees that pro se litigants
should bebarred fromusing electronicfiling unlesslocal rulesallow. Professor Coquillette cautioned
that it may be undesirableto allow the circuitsto adopt their own approaches because of the benefits
of uniformity.

The clerk representative said that the Eighth Circuit allows pro se prisoners to file
electronically and the clerk's office then usesthefiling to serve the parties el ectronically. Hesaid that
this approach has not been problematic to date, but he cautioned that a handful of pro se litigants
conceivably might abuse the system.

Judge Chagares said that the Advisory Committees have been discussing how to handle
signatures on electronically filed and served documents. He suggested that the rules should specify
that logging in and sending constitutes signature.

Finally, Judge Chagares addressed the current rules requiringg afiling to contain a proof of
service. He suggested that proof of service should not be required when there is electronic filing.

Judge Colloton explained that the Committee at this time did not need to reach any fina
conclusion, but instead only to devel op asense of theissues. He suggested that the Committee should
wait until the Advisory Committeeson the Civil and Criminal Rules have considered the matters, and
that the advisory committees should coordinate their approaches. This was the sense of the
Committee.

J. Item No. 15-AP-E (FRAP amendmentsrelating to social security numbersetc.)
The reporter introduced Item No. 15-AP-E, which concerns four proposals, namely: (1) that
filingsdo not include any part of asocial security number; (2) that courtsseal financial affidavitsfiled

in connection with motions to proceed in forma pauperis; (3) that opposing parties provide certain
types of cited authorities to pro se litigants; and (4) that courts do not prevent pro se litigants from

11
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filing or serving documentselectronically. Thereporter noted that the Committee had just discussed
the fourth issue in connection with the previous item.

The social security number issue concerns Federal Rule of Civil Procedure 5.2(a)(1), which
allows filed documents to contain only the last four digits of a person's social security number.
Although thisisarule of civil procedure, the matter concerns this Committee because Federal Rule
of Appellate Procedure 25(a)(5) makes Rule 5.2 applicable to appeals. In addition, Form 4
specifically asks movants seeking leave to proceed in forma pauperis to provide the last four digits
of their social security numbers. The clerk representative believed that these last four digits are no
longer used for any purpose. He noted that similar forms (i.e., AO 239/240, " Application to Proceed
in District Court Without Prepaying Fees or Costs") are used in the district courts.

After abrief discussion, based on the information available at the meeting, it was the sense
of the Committee that Form 4 should not ask movants for the last four digits of their social security
number. It was also the sense of the Committee that motions for |eave to proceed in forma pauperis
should not be sealed. A judge member expressed the view that these petitions are court documents
and that the other party in alawsuit should not be prevented from seeing them. No votes, however,
were taken on either issue.

The proposal to requirelitigantsto provide cited authoritiesto pro selitigants concernslocal
district court rules, but Federal Rule of Appellate Procedure 32.1(b) already partly addresses the
concernsraised in the proposal. An attorney member asked whether Rule 32.1(b) refersonly to free
publicly accessible databases or would include databases like Westlaw and Lexisfor which payment
isrequired. Another Committee member responded that the Advisory Committee Noteto Rule 32.1
says that publicly accessible databases could include "a commercial database maintained by alega
research service or a database maintained by a court.”

Judge Colloton suggested that the item be retained on the agendafor the spring meeting. The
Appellate Committee will see what the Civil Committee recommends before taking action.

K. Item No. 15-AP-F (Recovery of Appellate Docketing Fee after Reversal)

The reporter introduced this new item, which concerns the procedure by which an appellant
who prevails on appeal may recover the $500 docketing fee. The majority of circuits allow recovery
of this fee as costs in the circuit court but a few courts require litigants to recover this fee in the
district court. The proposa was to amend Rule 39 to require courts to follow what is now the
majority approach.

A judge member question whether an amended rulewas necessary. It may bethat the circuits
that do not allow for the recovery of costsin the circuit courts are not following the current rule. The

clerk representative said that the Eighth Circuit has not always been consistent in its approach. He
further said that he would raise the issue with other clerks of court to determine their practice.
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The Committee took no action on the matter and left it on the agenda.
L. Item No. 15-AP-G (discretionary appeals of interlocutory orders)

Thereporter introduced Item No. 15-AP-G, explaining that itsproponent requested a" general
ruleauthorizing discretionary appeal s of interlocutory orders, leaving it to the court of appeal sto sort
through those requests on a case by case basis." The reporter briefly summarized the proponent's
argument as outlined in the memorandum on the item [Agenda Book at 491-494].

A judge member said that in Colorado all orders are appealable with leave of the Supreme
Court. In her experience, the process often took alot of time. She said that thetria courtstypically
will stay the litigation while the interlocutory appeal is pending.

A judge member and an attorney member spoke against the proposal, questioning both its
benefits and the authority to pass such arule.

Following brief discussion, an attorney member moved that the Committee take no action on
Item No. 15-AP-G and remove the item from the agenda. The motion was seconded. After brief
discussion, the Committee voted by voice to remove the item.

V. Concluding matters

Judge Colloton explained that thereporter would circulatefor vote by email thefinal proposed
language for two items. For Item No. 14-AP-D, the reporter will circulate arevised version of Rule
29(a), as amended to authorize local rules that would prevent the filing of an amicus brief based on
party consent when filing the brief might cause the disqualification of ajudge. For Item 15-AP-C,
the reporter will circulate revised versions of Rules 31(a)(1) and 28.1(f)(4), amended to extend the
deadline for filing and serving areply brief from 14 daysto 21 days.

Judge Colloton said that proposed revisions of Rules 26.1 and 29(c) concerning disclosure
requirementswere not ready for circulation. The consensus among the Committee wasthat Item No.
08-AP-R should be held over until the spring.

The Committee adjourned at 5:00 pm.
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